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COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


CONNECTICUT — Supreme  Court  of  Errors. 
FREDERIC  B.  HALL,  Chisv  Justick. 

ASSOCIATB  JCBTICES. 

8AMUSL  O.  PRENTICE.  ALBERTO  T.  ROBABAOK. 

JOHN  M.  THAYER.  GEORGE  W.  WHEELER. 


DELAWARE — Supreme  Court 

CHARLES  M.  CURTIS,  Chanckixob. 
JAMES  PENNEWILL,  Chief  Justice. 

ASaOCIATX  JUSTICES. 

WILLIAM  H.  BOYOB.  VICTOR  B.  WOOLLBY. 

HENRY  a  CONRAD.  DANIEL  0.  BASTINGa* 

HERBERT  Ll  RICE.* 

Court  of  Chancery. 
CHARLES   M.  CITBTIS,  Chanckixob. 


MAINE — Supreme  Judicial  Court. 

LUCILIUS  A.  EMERY,  Chief  Jusncx.* 
yn/L  PKNN  JVHITEHOUSE,  Chief  Justicx.* 

ASSOCIATX  JUSTICES.  If. 

WM.  PENN  WHITEHOUSB.*  ARNO  W.  KING. 

ALBERT  R.  SAVAGE.  GEORGE  E.  BIRD. 

ALBERT   M.   SPEAR.  GEORGE  F.  HALEY. 

LESLIE  C.  CORNISlft.     '  GEORGE  M.  HANSON.* 


MARYLAND— Coiut  of  Appeals. 
A.  HUNTER  BOYD,  Chikf  Jub^k. 

ASSOCIATE  JUDGES. 

JOHN  P.  BRI^eOE.  WILLIAM  H.  "THOMAS. 

JAUE8  A.  PEARCE.  JOHN  R.  PATIISON. 

N.  CHARLES  BUKKB.  HAMMOND  URNER. 

HENRY  STQCKBRIDGE. 
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NEW  HAMPSHIRE— Supreme  Court 
FRANK  N.  PARSONS,  Chiei-  Juotios. 

A8800IATX  JTJSTIOBB. 
REUBEN  E.  WALKER.  JOHN  H.  TOUNO. 

GEORGE  H.  BINGHABL  ROBERT  J.  PEASLEB. 

NEW  JERSEy>^Coui:t  of  Errors  and  Appeals. 

MAHLON  PITNEY,  Chanceixob.  / 

WILLIAM  S.  GUMMERE,  Chief  Justice. 

JUSTICES. 

CHARLES  G.  GARRISON.  CHARLES  W.  PARKER. 

FRANCIS  J.  SWATZE.  JAMES  J.  BERGEN. 

ALFRED  BBED.»  WILLAED:?.  VOOUHEES.. 

THOMAS   W.  TRENCHARD.  JAMES  F.  MINTUttN. 

SAMUEL  KALISCH.T 

JUDOBB. 

JOHN  W.  BOGBRT.  JOSEPH  W.  CONGDON. 

WILLIAM  H.  VREDENBURGH.  MARK  A.  SULLIVAN. 

G.  D.  W.  VROOM.  JOHN  J.  WHITE.* 

Court  of  Chancery. 
MAHLON  PITNEY.  Chanoeixob. 

VICE  CUANCELLOBS. 

JOHN  R.  EMERY.  LINDLBY  M.  GARRISON. 

FREDERIC  W.  STEVENS.  EDMUND  B.  LEAMINO. 

EUGENE  STEVENSON.  JAMES  E.  HOWELL. 

EDWIN  ROBERT  WALKER. 

Supreme  Court. 

WILLIAM   S.   GUMMERE,   Chief  Justicb. 

AssooXATB  tvsiiais. 

CHARLES  G.  GARRISON.  THOMAS   W.  TRENCHAED. 

FRANCIS  J.  SWAYZE.  WILLARD  P.  VOORHEBS.. 

ALFRED  REED.«  JAMES  F.  MINTURN. 

CHARLES  W.  PARKER.  JAMES  J.  BERGEN. 

SAMUEL  KALISCH.t 

Prerogative  Court. 
MAHLON  PITNEY.  Obdinabt. 

VIOB   OBOIKABT. 

EDWIN  ROBERT  WALKEB. 

PENNSYLVANIA— Supreme  Court 
D.  NEWLIN  FELL,  Chief  Justicb. 

JT7STIOE8. 

X  HAY  BROWN.  JOHN  P.  ELKIN. 

8.  LESLIE  MESTREZAT.  JOHN  STEWART. 

WILLIAM  P.  POTTER.  ROBERT  MUSOHZISKEB.  ' 


*  Term  «splred  June  18,  1111.  '  Commlraioned  June  It,  ISU. 

*  Commissioned  June  14.  1911. 
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RHODE  ISLAND— Supreme  Court. 

BDWABD  C.  DUBOIS,  Cbikt  Jcbxioi. 

ASSOCIATE  jvenoKs. 
JOHN   T.    BLODOETT.  C.  FRANK  PABKHUBST. 

OLARKB  H.  JOHNSON.  WILLIAM  H.  SWEBTTLAND. 


VERMONT— Supreme  Court.     . 
JOHN  W.  BOWELL,  OBXEr  Juosi. 

ABSOOIATX   JUD0S8. 

LOVBLANB  MUNSON.  SENECA  HASELTON. 

JOHN  HENBT  WATSON.  GEOROB  M.  POWBBa 
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COURT  RULES 


COURT  OF  APPEALS  OF  MARYLAND 


Rules  and  Regulations  Respecting  Appeals 

(Namben  in  bradcets  refer  to  lections  of  article  5  of  Coda  of  1904^) 


APPEALS  FROM  COURTS  OF  LAW. 

1.  [Section  4.] 

Formal  writs  of  error  aball,  in  all  cases, 
be  dispensed  with,  and  the  part?  applying  to 
bare  the  record  removed,  as  upon  writ  of 
error,  in  cases  where  by  law  writs  of  error 
are  allowable,  shall,  by  brief  petition,  ad- 
dressed to  the  court  in  which  the  case  was 
tried,  plainly  designate  the  points  or  ques- 
tions of  law  by  the  decision  of  which  he  feels 
aggrieved;  whiCh  application  so  to  remove 
the  record,  shall  be  allowed  as  of  right;  and 
no  point  or  question  not  thus  plainly  desig- 
nated in  such  application  shall  be  heard  or 
determined  by  the  Court  of  Appeals. 

2.  [Section  8.] 

All  appeals,  or  writs  of  error,  allowed  from 
any  Judgment  or  determination  of  a  court  of 
law,  to  the  Court  of  Appeals  of  this  state, 
other  than  from  decisions  on  questions  aris- 
ing under  the  insolvent  law,  shall  be  taken 
within  two  months  from  the  date  of  such 
Judgment  or  determination,  and  not  after- 
wards; and  the  transcript  of  the  record  shall 
be  transmitted  to  the  Court  of  Appeals  with- 
in three  months  from  the  time  of  the  appeal 
taken,  or  writ  of  error  allowed. 

8.  [Section  7.] 

All  appeals  allowed  from  decisions  of  ques- 
tions arising  under  the  insolvent  law  shall  be 
taken  within  thirty  days  from  the  time  of  the 
decision  made,  and  a  transcript  of  the  rec- 
ord shall  be  transmitted  to  the  clerk  of  this 
court  within  sixty  days  from  the  date  of  the 
decision  appealed  from;  but  the  execution 
or  effect  of  any  Judgment,  decree,  decision  or 
order  so  appealed  from  shall  not  be  suspend- 
ed or  stayed,  unless  a  bond  shall  be  given  in 
such  penalty  and  condition,  and  with  such 
security  as  the  lower  court  may  prescribe 
and  approve. 

4.  [Section  9.] 

In  no  case  shall  the  Court  of  Appeals  de- 
cide any  point  or  question  which  does  not 
plainly  ap{)ear  by  the  record  to  have  been 
tried  and  decided  by  the  court  below;   and 


no  instruction  actually  given,  shall  be  deem- 
ed to  be  defective  by  reason  of  any  assump- 
tion therein  of  any  fact  by  the  said  court, 
or  because  of  a  question  of  law  having  been 
thereby  submitted  to  the  Jury,  unless  it  ap- 
pear, from  the  record,  that  an  objection 
thereto  for  such  defect  was  taken  at  the  tri- 
al ;  nor  shall  any  question  arise  in  the  Court 
of  Appeals  as  to  the  Insufficiency  of  evidence 
to  support  any  instruction  actually  granted, 
unless  it  appear  that  such  question  was  dis- 
tinctly made  to  and  decided  by  the  court  be- 
low. 

6.  [Section  10.] 

Bills  of  exception  shall  be  so  prepared  as 
only  to  present  to  the  Court  of  Appeals  the 
rulings  of  the  court  below  upon  some  matter 
of  law,  and  shall  contain  only  such  statement 
of  facts  as  may  be  necessary  to  explain  the 
bearing  of  the  rulings  upon  the  issues  or 
questions  involved;  and  if  the  facts  are  un- 
disputed, they  shall  be  stated  as  facts,  and 
the  evidence  from  which  they  are  deduced 
shall  not  be  set  out;  and  if  diiq)uted,  it  shall 
be  sufficient  to  state  that  evidence  was  ad- 
duced tending  to  prove  them,  instead  of  set- 
ting out  the  evidence  in  detail;  but  if  a  de- 
fect of  proof  be  the  ground  of  the  ruling  or 
exertion,  then  the  particulars  in  which  the 
proof  is  supposed  to  be  defective  shall  be 
briefly  stated,  and  all  the  evidence  offered 
in  anywise  connected  witii  such  supposed  de- 
fect, shall  be  set  out  in  the  bill  of  exception. 
And  it  shall  be  the  duty  of  the  Judges  in 
the  courts  below  to  require  exceptions  to  be 
prepared  in  accordance  with  tliis  role. 

e.  [Section  12.] 

In  no  bill  of  exception  shall  any  patent, 
deed,  will,  or  other  documentary  evidence  be 
inserted  at  length,  but  shall  only  be  stated 
briefly,  according  to  its  import  and  effect, 
unless  the  nature  of  the  question  raised  and 
decided  render  it  necessary  that  it  sliould  be 
inserted  in  extenso ;  nor  shall  any  docummt 
be  more  than  once  Inserted  at  large  in  any 
transcript  to  be  sent  to  the  Court  of  Ap- 
peals.   And  it  shall  be  the  duty  of  the  Judges 
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of  tlie  coortB  bdow  to  reqnlre  exceptions  to 
be  prepared  In  accordance  witb  tbia  rale. 
Bather  party,  however,  ahall  hare  the  right 
to  have  any  or  all  of  auch  documentary  proof 
InBcnrted  at  length,  it  being  stated  In  the  ex- 
ception at  whose  instance  the  same  is  so  in- 
serted, that  costs  may  be  awarded  as  the 
matter  so  iacoicporated  may  be  deemed  prop- 
er or  not  to  hate  been  set  ont  in  full,  by  the 
appellate  court 

T.  [Section  18j 

In  making  up  the  transcript  of  records  to 
be  transmitted  to  the  Court  of  Appeals,  the 
clerks  of  the  courts  below  Shall  omit  from 
such  transcripts  the  formal  heading  and  com- 
mencement of  the  record,  stating  only  the 
titling  of  the  cause,  and  the  time  of  the  com- 
mencement of  the  suit  or  proceedings;  they 
shall  also  omit  all  writs,  or  original  process 
for  appearance,  where  the  party  has  appear- 
ed; ail  entries  of  continuances  and  Impar- 
lances; all  entries  of  motions  and  rules  to 
declare  or  plead;  all  entries  of  applications 
for  continuances,  -for  commissions,  or  for 
warrants  of  reeurrey,  and  the  afBdavita  In 
support  thereof,  together  with  the  rulings 
of  the  court  on  such  applications;  all  entries 
of  motions  or  rules  of  security  for  costs,  to- 
gether with  the  proceedings  and  rnllngs 
thereon;  all  entries  of  empannelling,  swesr- 
Ing,  and  names  of  Jurors,  and  all  other  mere- 
ly Incidental  motions  and  rules  made  in  the 
progress  of  the  cause;  all  pleadings  with- 
drawn, waived  or  Superseded  by  amendment ; 
all  commissions  to  take  testimony  and  the 
formal  returns  thereto,  and  all  warrants  of 
resurrey,  the  clerk  stating  the  time  of  issue 
and  return  of  such  warrant;  all  replevin, 
retomo  habendo,  and  appeal  bonds,  and  affi- 
davits filed  on  taking  appeals;  all  formal 
entries  of  motions  for  new*  trials,  and  the 
mlings  thereon,  together  with  the  affidavits 
and  other  evidence  used  on  such  motlcms,  the 
clerk  stating  In  lieu  thereof,  the  fact  of  such 
motion  being  made,  and  how  disposed  of  by 
the  court,  unless,  where  any  of  the  foregoing 
matters  or  proceedings  may  be  used  a^  evi- 
dence in  the  cause,  or  where  some  question 
may  arise  in  regard  thereto,  reviewable  by 
the  Court  of  Appeals,  then,  so  much  only  of 
maj  sach  matter  or  proceedlugs  as  may  be 
oaed  in  evMedce,  or  as  appertain  to  fhe  de- 
dsloB  or  determlnatloa  desired  to  be  Kvlew- 
fld,  shall  be  iaoorpoiated  in  the  transcript,  and 
no  more;  tlw  tntoit  being  to  avcM  incorpo. 
rating  in  the  transcript  any  matter  or  thing 
not  material  to  the  full  and  fair  presentation 
of  the  questions  to  be  reviewed  b^  the  ap- 
pellate court 

&  [Section  221] 

See.  1;  In  all  cases  where  judgments  shall 
he  reversed  or  affirmed  by  the  Court  of  Ap- 
peals, and  it- shall  appear  to  the  court  that 
a  new  trial  ought  to  be  had,  such  new  trial 
siMB  be  awArded,  and  a  cettlfled  copy  of  the 
(pinion  and  judgment  of  the  Court  of  Ap- 


peals shall  be  transmitted  fortliwftb  to  th9 
court  from  which  the  appeal  was  taken,  to 
the  end  that  said  cause  may  be  again  tried 
as  if  it  had  never  been  tried;  and  no  writ 
of  procedendo,  with  traniscript  of  record,' 
shall  be  transmitted,  as  hei^tofore  practised. 
'  Sec.  2.  When  an  appeal  is  dismissed  or  a 
Judgment  or  decree  is  affirmed  or  reversed 
without  being  remanded,  the  clerk  of  this 
court  shall  transmit  a  copy  of  the  docket 
entries,  under  the  seal  of  the  court,  to  the 
court  from  which  the  appeal  is  taken,  or  writ 
of  error  granted,  as  soon  as  practicable,  not 
later  than  thirty  days  after  the  case  is  dis- 
posed of  by  this  court 

APPBlATa    FROM   CODRXS   Or   EQUITY. 

9.  [Section  32.] 

AS  anteals  allowed  from  decrees  or  or- 
ders of  courts  of  equity  shall  be  taken  and 
entered,  within  two  months  from  the  date 
of  the  decree  or  order  appealed  from,  and 
not  afterwards;  unless  it  shall  be  alleged- 
cm  oatti  that  such  decree  or  order  was  ob- 
tained by  fraud  or  mistake,  in  which  case  the 
appeal  aball  be  entered  within  two  months 
from  the  time  of  the  discovery  vf  the  fraud 
or  mistake^  and  not  afterwards. 

10.  [Section  88.] 

All  traneoripts  of  records,  on  appeals  from 
courts  of  equity  shall  be  made  and  transmit- 
ted to  the  Court  of  Appeals  within  tiiree 
months  from  the  time  of  the  appeal  prayed; 
but  on  appeals  taken  as  provided  by  section 
31  of  article  6,  of  the  Code  of  Public  General 
Laws,  the  transcript  of  the  record  shall  be 
made  and  transmitted  to  the  Court  of  Ap- 
peals forthwith  after  the  appeal  prayed. 

IL  [Section  84.] 

In  making  up  the  transcript  of  the  record 
of  equity  proceedings  to  be  transmitted  to 
the  Court  of  Appeals,  it  shall  be  the  duty 
of  the  clerk  of  the  court  from  which  the 
appeal  may  be  taken,  to  omit  therefrom  the 
f6rmal  heading  and  commencement  of  the 
record,  stating  only  the  titling  of  the  cause 
and  the  time  of  the  commencement  of  the 
proceeding;  he  shall  omit  all  subpoenas  and 
other  process  for  appearance  of  parties  if 
parties  have  appearjed;  all  orders  and  certifi- 
cates of  publication  stating  in  lieu  thereof 
the  date  of  such  order,  the  period  of  publica- 
tion required,  how  published,  iond  the  time 
fixed  for  appearance  of  parties  thereunder; 
all  commissions  to  api>olnt  guardians  and  oth- 
ers to  take  testimony,  and  the  formal  returns 
thereto,  stating  In  lieu  thereof  the  fact 
and  time  of  issuing  such  commissions,  and 
passing  such  orders  and  the  time  of  the  re- 
turn of  sncb  testimony;  all  entries  of  contin- 
uances; all  injunction  bonds,  receivers'  bonds, 
trustees'  bonds,  appeal  bonds,  and'  affidavits 
filed  on  appeal;  all  proceedings  In  the  cause 
subsequent  to  the  decree  fir  order  appealed 
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from;  and  all  merely  collateral  proceedings 
not  In  anywise  Involved  in  the  matter  of 
appeal,  and  wblcb  cannot  be  material  to  the 
hearing  and  decision  of  the  case  by  the  Court 
of  Appeals;  way  party  to  the  appeal,  how- 
ever,; .shall  have  the  right  to  direct  any  par- 
ticular part  of  the  proceedings  of  the  cause, 
that  would  otherwise  be  omitted,  to  be  In- 
corporated in  the  transcript,  the  clerk  stat- 
ing at  whose  instance  the  same  is  inserted, 
that  costs  may  be  awarded,  as  the  matter  so 
directed  to  be  incorporated  may  be  deemed 
material  or  not  by  the  Court  of  Appeals. 

12.  [Section  35.] 

Whenever  deeds,  records  or  other  docu- 
mentary evidence  are  used  in  any  equity 
cause,  the  purport  and  substance  only  of  such 
deeds,  records  or  other  Instruments  shall  be 
stated,  and  they  shall  not  be  set  out  in  full 
in  any  case,  except  where  some  question  aris- 
es upon  the  construction  or  validity  thereof, 
and  transcripts  of  records  in  equity  causes 
shall  be  prepared  in  accordance  with  this 
rule.  Any  party  to  the  appeal,  however, 
shall  have  the  right  to  direct  any  or  all  of 
such  documentary  proof  to  be  inserted  at 
length,  the  clerk  stating  at  whose  instance 
the  same  is  so  inserted  that  costs  may  be 
awarded  as  the  matter  so  Incorporated  may 
be  deemed  proper  or  not  to  have  been  set 
out  in  full,  by  the  appellate  court 

APP£1ALS  FROM  THB  ORPHANS' 
COURTS. 

13.  [SecUon  62.] 

All  appeals  allowed  from  orders  or  decrees 
of  the  orphans'  courts  to  the  Court  of  Ap- 
peals, shall  be  taken  and  entered  within  thir- 
ty days  after  such  order  or  decree  appealed 
from;  and  the  register  of  wills  shall  make 
out  and  transmit  to  the  Court  of  Appeals, 
under  his  hand  and  the  seal  of  his  office,  a 
transcript  of  the  record  of  proceedings  in 
such  case,  within  thirty  days  after  the  ap- 
peal prayed;  but  in  such  transcript  no  paper 
or  proceeding,  not  necessary  to  the  determin- 
ation of  the  appeal,  shall  be  incorporated. 

APPBALS    FROM    THB    COMMISSIONER 
OF  THE  LAND  OFFICE. 

14.  [SecUon  83.] 

AU  appeals  allowed  from  the  Judgments 
on  orders  of  the  Commissioner  of  the  I«.nd 
Office,  shall  be  taken  within  two  months 
from  the  date  of  the  Judgment  or  order  ap- 
pealed from,  the  party  appealing  filing  at 
the  time  of  such  appeal  the  ground  or  rea- 
sons therefor;  and  thereupon  it  shall  be  the 
duty  of  the  said  Commissioner  to  make  out, 
under  bis  hand  and  the  seal  of  his  office,  and 
transmit  to  the  Court  of  Appeals,  a  tran- 
script of  the  record  of  proceedings  in  such 
case,  within  sixty  days  from  the  time  of  the 
appeal  takem,  but.  in  such  transcript  mo  pa- 


per or  proceedings,  not  necessary  to  the  de- 
termination of  the  appeal,  shall  be  incorpo- 
rated. 

RELATING  TO   APPEALS   GENEBALLZ. 

15.  [Section  89.] 

Upon  any  appeal  being  taken  ia  >a  court  of 
law  or  equity,  or  application  to  take  up  the 
record  as  upon  writ  of  error  allowed,  the 
clerk  of  such  court  sbaU  make  out,  and  trans- 
mit to  the  Court  of  Appeals,  a  transcript  of 
the  record  of  proceedings,  under  the  seal  of 
his  office,  in  accordance  with  the  foregoing 
rules,  and  within  the  time  therein  prescribed, 
and  upon  the  receipt  of  such  transcript,  the 
clerk  of  the  Court  of  Appeals  shall  enter  the 
case  upon  his  docket  as  of  the  term  next 
after  the  receipt  of  such  transcript,  unless 
required  to  be  placed  upon  the  docket  of  the 
term  during  whicb  it  is  received  by  the  rules 
of  this  court  or  some  statute. 

16.  [SecUon  40.] 

No  appeal  shall  be  dismissed  because  the 
transcript  shall  not  have  been  transmitted 
within  the  time  prescribed,  if  it  shall  ap- 
pear to  the  Court  of  Appeals  that  such  de- 
lay was  occasioned  by  the  neglect,  omission 
or  inability  of  the  clerk  or  appellee;  but 
such  neglect, .  omission  or  inability  shall  not 
be  presumed,  but  must  be  shown  by  the  ap- 
pellant 

17.  [SecUon  42.] 

In  all  cases  of  cross-appeals,  or  of  more 
than  one  appeal  being  entered  in  the  same 
case  from  any  Judgment,  decree  or  order, 
there  shall  be  but  one  transcript  of  the  rec- 
ord transmitted  to  the  Court  of  Appeals,  and 
that  shall  be  used  upon  the  hearing  of  all 
such  appeals.  In  cases  arising  under  this 
rule,  the  appellate  court  shall  have  power 
to  award  costs,  including  the  cost  of  trans- 
mitting the  record,  to  either  of  the  parUes 
in  its  discretion,  or  the  costs  may  be  appor- 
tioned as  the  said  court  may  deem  Just 

1&  [Section  43.] 

Whenever  a  case  has  before  been  in  the 
Court  of  Appeals,  there  shall  be  copied  into 
the  transcript,  upon  any  subsequent  appeal, 
only  the  proceedings  occnrring  in  the  court 
l>elow  subsequent  to  the  former  appeal. 

19.  [SecUon  48.] 

In  all  cases  where  a  writ  of  diminuUon 
shall  be  Issued,  the  clerk  of  the  inferior 
court,  to  which  the  writ  may  be  sent,  shall, 
in  his  return  thereto,  transmit  to  the-  Court 
of  Appeals  only  so  much  of  the  proceedings 
remaining  of  record  in  the  inferior  court  as 
may  be  necessary  to  correct  the  alleged  er- 
rors or  defect  in  the  transcript  first  sent  to 
the  Court  ot  Appeals. 
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20.  [Sectton  68.] 

The  appeal  allowed  by  eection  S74  of  arti- 
cle 23  of  the  Code  of  Pnbllc  Qeneral  Laws, 
shall  be  taken  within  thirty  days  from  the 
date  of  the  Judgment  or  determination  of 
the  conrt  appealed  from ;  and  the  transcript 
of  the  record  shall  be  transmitted  to  this 
conrt  within  thirty  days  from  the  day  of 
the  appeal  entered. 

21.  [Section  69.] 

The  appellant  or  appellants,  if  the  defend- 
ant or  defendants  in  the  cause,  upon  pray- 
ing Bucb  appeal,  in  order  to  stay  the  execu- 
tion or  enforcement  of  the  Judgment  appeal- 
ed from,  shall  tender  and  file  in  the  cause 
an  appeal  bond.  In  such  form  and  with  such 
sureties,  as  may  be  approved  by  the  court, 
the  penalty  in  such  bond  not  to  exceed,  in 
•ny  case,  the  sum  of  ten  thousand  dollars. 

22.  [Section  48.] 

All  appeals  shall  be  brought  into  this  court 
by  transcripts  of  the  records  of  the  courts 
below,  as  contemplated  by  the  Constitution, 
and  sball  be  made  up  as  directed  by  the  rules 
of  this  court  and  by  statute.  Before  tbe 
derk  diall  be  required  to  have  any  tran- 
script In  any  civil  case  printed,  the  appel- 
lant or  appellants  shall,  upon  being  inform- 
ed of  the  amount  of  the  cost,  pay  or  secure 
to  be  paid  to  the  clerk  the  amount  of  such 
cost,  so  that  tbe  clerk  shall  not  be  required 
to  pay  out  money  for  printing  and  incur  the 
risk  of  loss  in  not  being  able  to  collect  the 
coBt  from  tbe  parties  from  whom  it  may  be 
due.  after  the  woiic  is  done.  And  if  there  be 
cross-appeals,  or  more  than  one  appeal,  em- 
braced in  one  transcript,  the  cost  shall  be 


duly  apportioned;  and  no  appeal  shall  be 
considered  as  ready  for  hearing  nntil  this 
rule  sball  be  complied  with  by  the  appellant 
or  appellants.  But  nothing  herein  contained 
shall  be  taken  to  prevent  tbe  appellee  from 
having  the  appeal  dismissed,  or  the  Judg- 
ment, order  or  decree  affirmed,  under  rule 
of  court,  for  failure  on  the  part  of  the  ap- 
pellant to  have  the  appeal  ready  for  argu- 
ment 

APPEALS  IN  CRIMINAL  CASES. 

23. 

Sec.  L  In  criminal  cases  an  appeal  or 
writ  of  error  allowed  by  law  shall  be  tak- 
ea  within  thirty  days  from  the  date  of  Judg- 
ment or  sentence,  and  a  transcript  of  the 
record  shall  be  forthwith  transmitted  to  this 
court,  and  the  case  shall  be  heard  at  the 
earliest  convenient  day  after  tbe  record  is 
transmitted  to  this  court,  either  during  the 
term  at  which  the  transcript  is  received  or 
at  the  first  term  thereafter  unless  continued 
for  cause. 

Sec.  2.  Criminal  cases  may  en  motion  of 
the  Attorney  General  or  counsel  for  the  ac- 
cused be  advanced,  so  as  to  be  disposed  of 
without  any  unnecessary  delay. 

APPEALS  FROM  PRO  FORMA  ORDERS. 
24. 

This  court  will  not  entertain  or  consider 
any  appeal  taken  from  a  pro  forma  order, 
decree  or  Judgment,  but  will  treat  every 
such  appeal  as  prematurely  taken,  and  will 
dismiss  the  same  whetaever  it  appears  on 
the  face  of  the  record,  or  otherwise,  that  tbe 
appeal  is  from  such  pro  forma  order,  decree 
or  Judgment 


Rules  Specially  Applicable  to  Practice  in  the  Court  of  Appeals  of  Maryland, 

Adopted  by  Said  Court 


DOCKBT& 

26. 

Sec.  1.  In  preparing  the  court  docket  for 
each  term,  the  clerk  shall  place  the  cases 
on  said  docket  in  the  order  in  which  the 
transcripts  of  record  are  received  by  him, 
wlthoat  regard  to  the  Judicial  circuits  from 
which  they  are  received,  unless  otherwise 
ordered  by  the  court 

Sec.  2.  Two  weeks  before  the  beginning 
of  each  term  he  shall  have  printed  the  court 
docket,  CQDSlstliig  of  all  cases  filed  by  that 
time  wdildi  have  not  been  heard,  including 
those  continued  from  the  previous  term  and 
those  ordered  to  be  re-argued,  which  docket 
■ball  be  sent  to  attorneys  as  the  preliminary 
dockets  have  heretofore  been  sent;  and  all 
cases  afterwards  received,  before  the  begin- 
ning of  the  next  term,  shall  be  added  to  said 
docket  in  the  above  order. 


Sec.  8.  Tbe  clerk  shall  not  place  upon  the 
court  docket  of  either  of  the  terms  of  this 
court  any  case  unless  the  record  therein 
shall  have  been  actually  filed  in  his  office 
before  the  first  day  of  such  term;  and  all 
records  filed  on  or  after  the  first  day  of  the 
term  shall  be  placed  on  the  docket  of  the 
next  succeeding  term;  provided,  however, 
that  nothing  in  this  rule  contained  shall 
apply  to  cases  or  appeals  allowed  under  sec- 
tions 31  and  42  of  article  5  of  the  Code  of 
1904,  or  to  any  other  cases  or  appeals  where, 
by  statute  or  the  rules  of  this  court,  the 
appeal  may  be  heard  during  the  same  term 
to  which  the  record  shall  be  transmitted. 

26. 

Beginning  the  first  Tuesday  of  each  term, 
cases  will  be  called  for  argument  in  their 
numerical  order,  as  they  apiiear  on  the  court 
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dodcet  No  mors  than  five  cases  will  be 
called  for  argument  on  any  one  day,  nor 
win  any  case  be  taken  np  ont  of  Its  conrse 
In  prejudice  to  the  call  of  any  subsequent 
case,  unless  entitled  to  a  preference  by  law. 
or  tor  sufficient  cause  appearing  to  the 
court;  and  all  cases  reached  in  the  regular 
call  of  the  docket  must  be  finally  disposed 
of  unless  continued  or  postponed  for  cause 
shown,  or  by  consent  of  the  parties. 

27. 

Cross-appeals,  and  writs  of  error  by  both 
parties,  will  be  called  and  heard  at  the  same 
time,  and  will  be  regarded  as  one  case  in 
making  assignments  under  role  28. 

CONTINUANCE. 

2& 

No  case  will  be  continued  for  more  than 
two  terms  without  the  mutual  consent  of 
the  parties  in  open  court  or  their  written 
order  to  that  effect,  and  if  any  case  be  so 
continued,  it  must  be  argued  or  submitted 
during  the  third  term  after  the  transmission 
of  the  record,  unless  by  leave  of  court  It  be 
continued  to  a  subsequent  term.  Unless 
such  leave  be  obtained,  the  case  shall  not 
be  placed  on  subsequent  court  dockets  with- 
out an  order  of  the  court,  and  upon  the  ex- 
piration of  three  terms  of  court  after  it  is 
so  dropped  the  appeal  shall  be  dismissed,  un- 
less otherwise  ordered  by  the  court,  before 
the  expiration  of  the  third  term. 

COUNSEL,   APPEARANCES,  EXa 
29. 

Sec.  1.  Upon  the  filing  of  the  transcript 
of  a  record  brought  up  by  writ  of  error  or 
appeal,  the  appearance  of  the  counsel  wtio 
appeared  below  shall  be  entered,  excepting 
of  such  as  have  directed  their  appearance 
to  be  stricken  ont  in  the  court  below,  as 
shown  by  the  record,  or  have  ordered  the 
clerk  of  this  court  not  to  enter  their  appear- 
ance, and  other  appearances  may  be  enter- 
ed on  the  written  order  of  counsel  filed  wltl< 
the  derk  of  this  court. 

Sea  2.  Where  no  counsel  appears,  and  no 
brief  has  been  filed  for  the  appellant  or 
plaintiff  in  error,  when  the  case  Is  called  for 
argumoit  the  appellee,  or  defendant  In  er- 
ror, may  have  the  appellant,  or  plaintiff  in 
error,  caUed  and  the  appeal  or  writ  of  er- 
ror dismissed,  or  may  have  an  affirmance  of 
the  judgment,  order  or  decree. 

Sec.  8.  Where  the  appellee,  or  the  defend- 
ant in  error,  fails  to  appear  when  the  case 
Is  called  for  argument,  the  court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the 
appellahtv  or  the  plaintiff  in  error,  and  to 
give  judgmont  according  to  the  right  of  the 
case. 


80. 

When  a  case  shall  be  called  in  Its  regular 
order  and  the  counsel  for  the  appellant,  or 
plaintiff  In  error,  whose  appearance  is  en- 
tered, shall  be  absent,  the  opposing  coun- 
sel. If  present  and  ready  to  be  beard,  may 
argue  the  case  orally,  or  submit  it  on  brief, 
or  he  may  have  an  affirmance  of  the  judg- 
ment If  no  brief  has  been  filed  for  the  ap- 
pellant, or  the  plaintiff  in  error. 

If  the  counsel  for  the  appellee,  or  defend- 
ant in  error,  whose  appearance  is  entered, 
be  absent,  the  opposing  counsel,  if  present 
and  ready  to  be  heard,  may  argue  the  case 
orally,  or  submit  it  on  brief,  or  he  may 
claim  a  continuance  If  no  brief  has  been 
filed  by  the  appellee,  or  defendant  In  error. 

8L 

Counsel  on  either  side  not  otherwise  in 
default,  prevented  from  arguing  any  case 
argued  or  submitted  on  the  other  side  when 
called  in  regular  order,  may  with  leave  of 
the  court  argue  the  case  on  notes  to  be  filed 
within  six  days  thereafter;  and  the  counsel 
for  the  adverse  party  may  then  conclude  by 
replying  In  the  same  manner  within  the 
next  six  days. 

82. 

The  argument  of  cases  regularly  called 
will  not  be  postponed  on  account  of  the 
absence  of  counsel  on  either  side,  unless  such 
absence  be  occasioned  by  sickness  or  other 
sufficient  cause  ' 

83. 

In  all  cases  where  judgments  are  affirmed 
by  reason  of  default,  the  judgment  so  af- 
firmed will  not  be  stricken  out  unless  the 
court  be  satisfied  that  the  absence  of  counsel 
and  his  failure  to  file  a  brief  as  required  by 
the  rules  of  this  court,  were  unavoidable  by 
reason  of  sickness  or  other  sufficient  cans& 


RECORDS. 
34. 

Seel.  When  a  transcript  of  a  record  is 
received  by  the  clerk,  be  shall  as  soon  as 
I>osEible  notify  the  attorney  for  the  appellant 
or  the  appellant  himself,  of  the  amount  of  the 
cost  of  printing  the  same,  and  such  amount 
stiall  be  paid,  or  secured  to  be  paid,  to  the  clerk 
within  ten  days  from  the  receipt  of .  sudi' 
notice  at  the  office  of  the  attorney  to  whom 
It  is  seat  or  by  the  appellant  himself  If  senfr 
to  him,  unless  the  time  be  extended  by 
agreement  of  counsel  or  the  order  of  tUs 
court  Upon  receipt  of  such  payment  the 
clerk  shall  forthwith  direct  the  printer  to 
print  thirty  copies  of  the  record  and  require 
him  to  print  the  same  promptlyi  so  that  they 
may  be  furnished  counsel  as  soon  as  possible.- 
Upcm  their  receipt  a  copy  shall  at  once  ba 
sent  to  each  attornegr  whose  appearance  i» 
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entered  In  the  case,  and  the  dertc  Bball  take 
note  of  the  manner  and  time  of  transmlB- 
Bion. 

Sec  2.  The  clerk  shall  require  the  tlze 
and  Btyle  of  type  and  paper  to  conform  aa 
nearly  as  possible  to  the  records  which  have 
been  recently  used  -In  this  court,  and  the 
type  aball  always  be  clear  and  readable. 

85. 

No  paper  shall  be  read  or  referred  to  as 
a  part  of  the  record  In  the  argument  of 
any  case  without  consent  of  the  counsel  and 
leave  of  the  court,  unless  such  paper  be 
copied  Into' and  made  part  of  the  transcript 
filed  with  the  clerk,  or  unless  for  special 
reasons  the  court  so  authorizes. 

BRXBiFS  AND  ABOUMBNT. 

86. 

Sec.  1.  In  an  cases  to  be  argued,  the 
counsel  shall  furnish  the  clerk  with  printed 
briefs  in  time  to  have  them  ready  for  use 
when  the  case  is  reached  in  its  regular  or- 
der, unless  prevented  by  sickness  or  other 
soffldent  cause,  which  briefs  shall  be  print- 
ed with  clear  readable  type  and  on  good 
paper  of  a  size  suitable  for  binding  with  the 
records;  and  if  either  party  shall  fall  to 
comply  with  this  requirement,  the  one  not 
in  default  may  have  the  judgment  affirmed 
absolutely  or  the  case  continued  at  the  cost 
of  the  other  party,  or  may  argue  it  as  if  no 
counsel  appeared  of  record  for  the  opposite 
side. 

See.  2.  Counsel  sliall  f  nmish  copies  of 
their  briefs  to  opposing  counsel  not  less  than 
three  days  before  the  case  is  called  for  argu- 
ment, unless  such  time  be  waived  in  writ- 
ing; and  upon  failure  of  either  party  to 
comply  with  this  section  the  one  not  in  de- 
fault may  have  the  case  continued,  at  the 
cost  of  the  other  party,  or  may  proceed 
with  the  oral  argument  and  file  within  six 
days  Uiereftfter  a  printed  argument  in  reply 
to  the  brief  of  the  other  side — the  cost  of 
printing  the  same  to  be  taxed  against  and 
recovered  from  the  party  In  default 

87. 

Briefs  furnished  in  conformity  with  the 
preceding  rule  must  contain  an  abstract  of 
the  case  and  a  full  and  explicit  statement  of 
the  several  points  relied  on,  with  the  au- 
thorities sustaining  them,  accurately  cited 
and  distributed  under  their  proper  heads. 

38.  [SecUon  6L] 

Either  party  may  file  written  or  printed 
arguments  in  any  cause  pending  in  the 
Court  of  Appeals,  bat  the  cost  of  such  ar- 
guments shall  not  be  taxed  as  part  of  the 
cost  of  the  cause  excepting  as  provided  for 
in  rnle  36.  A  sufficient  number  of  printed 
copies  of  the  argument  shall  be  furnished 


for  the  court,  the  counsel  concerned,  tbs  re- 
porter and  the  derk.  If  the  party  filing  the 
argument  think  proper,  he  may  have  the 
printing  done  on  the  best  terms  he  can 
make;  provided  it  be  in  good,  clear,  read- 
able type;  but  if  the  derk  of  the  Court  of 
Appeals  be  required  to  .have  the  argument 
printed,  he  shall  be  entitled  to  charge  there- 
for -the  actual  cost  of  printing  the  same,  and 
be  entitled  to  demand  the  amount  of  said 
cost  befora  having  the  same  printed.  But 
In  no  case  shall  a  brief  or  argument  be  re- 
ceived, either  through  the  clerk  or  otherwise, 
after  the  cause  has  been  argued  or  submit- 
ted, unless  it  be  upon  special  leave  granted 
in  open  court,  after  notice  to  opiweUic  oooa- 
seL 

89. 

Sec.  1.  Not  more  than  two  counsel  will 
be  permitted  to  argue  any  case  on  the  same 
side,  nor  will  they  be  allowed  more  than  one 
honr  each,  unless  for  reasons  appearing  be- 
fore beginning  the  argument  the  court 
grants  a  longer  time — provided,  however, 
that  when  only  one  counsel  appears  for  the 
appellee,  counsel  for  the  appellant  shall  be 
allowed  one  hour  in  opening  and  half  an 
hour  in  closing,  dnd  when  one  counsd  ap- 
pears for  the  appellant  and  two  for  the  ap- 
pdlee  the  appellant's  counsel  may  have  an 
hour  in  opening  and  an  hour  in  dosing. 

Sec.  2.  When  no  oral  argument  is  made 
for  one  side,  only  one  counsel  will  be  heard 
for  the  adverse  party. 

4a 

In  cases  of  cross-appeals,  or  writs  of  er- 
ror by  both  sides,  the  counsel  for  the  ap- 
pellant, or  plaintiff  in  error,  first  in  order  on 
the  docket  will  open  the  argument,  and  con- 
clude after  an  opening  by  the  cbnnsel  for 
the  appellant,  or  plaintiff  in  error,  in  the 
second  appeal,  after  which  the  counsel  for 
the  appellant  or  plaintiff  in  error  in  the  sec- 
ond appeal  will  conclude. 

BBAROUMENT. 

41. 

Sec.  1.  No  motion  for  reargument  will  be 
entertained  unless  a  petition,  distinctly  stat- 
ing the  grounds  for  the  same,  be  filed  within 
thirty  days  after  the  opinion  of  the  court 
has  been  delivered;  and  no  reargument 
will  then  be  allowed  unless  a  majority  of 
the  Judges  who  concurred  in  the  opinion 
consent  to  it  An  opportunity  will  be  given 
the  opposite  party  to  file  a  reply  to  such  mo- 
tion, if  any  member  ot  the  court  who  con- 
curred in  the  opinion  requests  it  before  the 
motion  is  acted  on. 

Sec.  2.  A  motion  for  a  reaigument  shall 
not  prevoit  the  issuance  of  a  fieri  facias, 
or  other  writ  or  otherwise  stay  the  proceed- 
ings, unless  so  ordered  by  the  court. 

Sec.  3.  No  writ  shall  issue,  or  other  pro- 
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ceedtngs  be  taken  (excepting  remanding  the 
cause)  witbin  thirty  days  from  the  time  the 
opinion  Is  dellrered  without  leaye  of  the 
court. 

NO  ORIGINAL  PAPER  TO  BE  DEnJIVER- 
ED  BY  CLQRK. 

42. 

The  opinions  of  the  court,  filed  with  the 
clerk,  will  be  delivered  by  himta  the  report- 
er when  required  for  printing  In  the  State 
Reports,  and  transcripts  of  records  will  b6 
ddivered  by  him  to  the  printer  for  printing 
the  records  but  they  shall  be  returned  as 
speedily  as  possible  to  the  clerk  for  preserva- 
tion. The  clerk  will  deliver  no  other  orig- 
inal paper  out  of  his  office  without  leave  of 
the  court. 

DIMINUTION. 

43. 
No  writ  of  diminution  will  be  hereafter 
granted,  unless  a  motion  therefor  shall  be 
made  In  writing,  stating  the  facts  on  which 
the  same  is  founded,  and  if  such  tacts  are 
not  admitted  by  the  counsel  for  the  other 
party,  tliey  shall  be  verified  by  the  affidavit 
of  the  counsel  for  the  i>arty  making  such 
application.  Said  application  shall  also 
state  that  the  correction  is  in  the  opinion  of 
counsel  for  the  party  applying  for  said  writ 
necessary  to  the  trial  of  the  merits  of  the 
case,  that  it  cannot  be  had  without  said  writ 
of  diminution  and  that  the  suggestion  is  not 
made  for  the  purpose  of  delaying  the  argu- 
ment of  the  case. 

44. 
No  case  will  be  postponed  or  continued  on 
account  of  any  diminution  alleged  to  exist 
in  the  transcript  of  a  record,  unless  the  court 
be  satisfied  that  there  was  no  unreasonable 
delay  in  making  application  for  the  writ, 
and  tliat  the  additional  record  cannot  be 
supplied  in  time  for  argument,  and  In  such 
case  the  court  may,  in  its  discretion,  direct 
the  argument  to  proceed  and  permit  the  ad- 
ditional record  to  be  afterwards  filed,  when 
it  shall  have  the  same  effect  as  if  transmit- 
ted with  the  original  record,  but  if  the  court 
determines  that  the  writ  was  unnecessary, 
the  cost  will  be  imposed  on  the  party  at 
whose  InstancA  it  was  granted. 

ADMISSION  TO  THE  BAB- 
45. 

FIRST. 

All  applications  for  admission  to  the  bar 
shall  be  made  by  petition  to  the  Court  of 
Appeals.  The  petition  shall  be  under  oath, 
and  shall  state: 

(a)  The  full  name,  age,  residence,  and 
place  of  birth  of  the  applicant. 

(b)  If  the  petitioner  shall  apply  for  admis- 
sion as  a  member  of  the  bar  of  another  state 


or  of  the  courts  of  the  United  States  pur- 
suant to  section  6  of  chapter  139  of  the  Acts 
of  1808,  the  petitioner  shall  state  that  he  IB 
now  an  actual  resident  of  this  state,  and 
shaU  fnrther  name  the  state  in  which  and 
the  court  by  which  the  petitioner  was  ad- 
mitted to  the  bar,  and  .shall  also  state  that 
the  petitioner  has,  for  at  least  five  years  be- 
fore filing  bis  said  petition,  been  engaged  as 
a  practitioner  or  teacher  of  the  law  or  a 
Judge  in  such  state.  The  petitioner  shall 
file  with  ms  petition  a  copy  of  his  license 
to  practice,  duly  certified,  or  a  copy  of  the 
record  of  the  court  in  which  he  was  so  ad- 
mitted, certified  as  required  by  law  for  the 
authentication  of  the  records  of  courts  of 
other  states  when  offered  as  evidence  in  the 
courts  of  this  state. 

The  petitioner  shall  also  file  the  certificate 
of  a  Judge  of  the  state  in  which  he  was  so 
admitted  or  a  certificate  from  two  members 
of  the  bar  of  this  state  certifying  how  long 
they  have  known  the  applicant,  and  that  be 
is  not  a  person  of  bad  or  dissolute  habits, 
but  of  good  moral  character,  and  that  he  has 
never,  so  far  a^  known  to  the  person  or 
persons  certifying,  been  guilty  of  any  crim- 
inal or  disgraceful  conduct,  and  that  he  Is, 
at  the  time  of  such  certificate,  a  member  of 
the  bar  in  good  standing,  and  that  be  has 
been  actively  engaged  as  practitioner  or 
teacher  ot  the  law  or  Judge  in  such  state 
for  at  least  five  years  before  the  filing  of 
his   said  petition. 

(c)  If  the  petitioner  shall  not  apply  for 
admission  as  a  member  of  the  bar  of  another 
state,  the  petition  shall  further  state: 

That  the  petitioner  has  studied  law  in  the 
office  of  a  member  of  the  bar  of  this  state 
or  in  a  law  school  of  the  United  States  for 
at  least  two  years,  and  that  while  so  study- 
ing the  law  he  diligently  pursued  the  course 
of  study  prescribed  in  rule  S. 

The  petitioner  shall  file  with  his  petition 
a  certificate  from  the  member  of  the  bar  in 
whose  office  he  studied,  or  if  the  petitioner 
studied  in  a  law  school,  a  certificate  from 
the  president,  dean  or  any  instructor  of  such 
school,  certifying  that  the  petitioner  has 
pursued  under  his  direction  for  at  least  two 
years  the  course  of  study  prescribed  in  rule 
5,  and  that  the  petitioner  is  not  a  person  of 
bad  or  dissolute  habits  but  of  good  moral 
character,  and  that  he  has  never,  so  far  as 
known  to  the  person  certifying,  been  guilty 
of  any  criminal  or  disgraceful  conduct. 

The  certificates  hereinbefore  provided  for 
shall  be  prima  facie  evidence  of  the  facts 
stated  In  them. 

The  petition  shall  be  filed  at  least  ten  daya 
before  the  day  fixed  for  an  examination  by 
the  State  Board  of  Law  Examiner» 

SECOND. 

All  applicants  for  admission  to  the  bar. 
including  members  of  the  bar  of  other  states, 
shall  pay  a  fee  of  twenty-five  dollars,  at  the 
time  of  filing  thdr  petition. 
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Mo  petition  will  be  considered  or  referred 
to  the  State  Board  of  Law  Examiners  until 
said  fee  ia  paid  to  the  treasurer  of  the  said 
board. 

THZBD. 

All  applications  for  admission  to  the  bar, 
except  applications  from  members  of  the 
bar  of  other  states,  shall  be  referred  to  the 
State  Board  of  Iaw  Examiners,  who  shall 
examine  the  applicants  as  to  their  qualifica- 
tions to  practice  law. 

FOUBTH. 

The  Board  of  Law  Examiners  shall  meet 
twice  annually,  once  in  the  month  of  June, 
and  once  in  the  month  of  November,  at  such 
place  in  the  state  of  Maryland  as  said  board 
may  determine,  for  the  purpose  of  conduct^ 
tng  such  examination.  Thirty  days'  public 
notice  of  the  time  and  place  of  meeting  shall 
be  givoi. 

The  said  board  shall  hold  sa^  other  meet- 
ings for  the  purpose  of  conducting  examina- 
tions at  such  time  and  place  and  on  such 
notice  as  may  be  directed  by  the  Court  of 
Appeals  from  time  to  time  by  special  orders. 

nrcH. 

An  ocaminations  shall  be  in  writing.  All 
applicants  stiall  be  examined  by  said  board 
on  eadi  of  the  following  subjects:  (1)  Ele- 
mentary Law;  (2)  Contracts;  (3)  Torts; 
(4)  WUls  and  the  Administration  of  Estates; 
(6)  Corporations;  (6)  Evidence;  (7)  Bqni- 
ij;  (St  Heal  Property;  (9)  Personal  Prop- 
erty; (10)  Criminal  I^aw;  (11)  Domestic 
Relations;  (12)  Pleading  and  Practice  at 
Lew  and  in  Equity  (at  Common  Law  and  In 
Itlaryland);  (13)  Constitutional  Law;  (14) 
International  Law;    (IS)  Legal  Ethics. 

The  board  may,  at  its  election,  in  addi- 
tion to  the  written  examination,  examine 
orally  any  or  all  of  the  applicants. 

The  State  Board  of  Law  Examiners  may 
prescribe  rules  for  the  conduct  of  examina- 
tions, provided  that  the  applicants  shall  be 
allowed  at  least  six  hours  in  which  to  pre^ 
pare  the  answers  in  the  written  examina- 
tKm. 

SIXTH. 

The  State  Board  of  Law  Bxaminers  sliall, 
•a  soon  as  practicable  after  such  examina- 
tion, report  to  the  Court  of  Appeals  all  their 
pnx^edlngs  in  connection  with  such  exam- 
ination. They  shall  file  with  their  report 
a  copy  of  the  questions  asked  and  all  the 
relies.  The  report  shall  also  state  the  con- 
clusions of  said  board  as  to  the  qnaliflca- 
ttona  of  all  applicants  and  shall  recommend. 
In  the  case  of  each  person  examined,  that  he 
be  or  be  not  admitted  to  the  bar. 

SEVENTH. 

The  names  and  places  of  residence  of  all 
persons  recommended  by  said  board  for  ad- 


mission to  the  bar  sliall  be  published  once  a 
week  for  three  successive  weeks  in  two 
daily  newspapers  published  in  the  city  of 
Baltimore  before  the  day  fixed  for  the  rati- 
fication of  the  report  of  the  State  Board  of 
Law  Examiners. 

If  no  exceptions  are  filed  to  tbe  report  of 
the  Board  of  Law  E^xamlners  within  tliirty 
days  after  their  report  is  filed,  the  recom- 
mendations contained  in  their  report  shall 
be  adopted,  the  action  of  the  board  ratified, 
and  the  applicants  admitted  or  rejected  as 
recommended  by  the  t>oard. 
'  If  exceptions  to  the  report  of  the  board 
shall  be  filed  such  exceptions  shall  be  heard 
and  decided  by  the  court.  In  case  an  ex- 
ception sliall  be  filed  to  the  recommenda- 
tion of  the  board  that  any  applicant  shall  be 
not  admitted  to  the  bar,  and  the  exception 
relates  to  the  qualification  of  the  applicant 
to  practice  law,  no  new  examination  will  be 
held,  but  tbe  exception  heard  and  determin- 
ed on  an  examination  of  the  applicant's  an- 
swers to  the  questions  asked  him.  If  tbe 
exception  relates  to  the  moral  character  of 
the  applicant,  the  exceptant  and  the  appli- 
cant shall  have  the  right  to  produce  evi- 
dence in  support  of  or  against  their  excep- 
tion before  the  court  or  before  an  examiner 
appointed  for  the  purpose  of  taking  testi- 
mony. 

EIGHTH. 

When  it  shall  be  determined  by  tbe  Court 
of  Appeals  that  an  applicant  is  qualified  to 
practice  law  and  is  of  good  moral  character, 
an  order  will  be  passed  directing  that  he 
be  admitted  to  the  bar  on  taking  the  oath 
required  of  a  member  of  the  bar  by  tbe 
Maryland  Code  of  Public  General  Laws,  ar- 
ticle 10,  section  10. 

mNTH, 

The  members  of  the  Board  of  Law  Ex- 
aminers shall  be  entitled  to  the  sum  of  ten 
dollars  per  day  for  every  day  actually  spent 
in  the  discharge  of  their  duties,  and  all  their 
traveling  and  other  expensee,  provided  the 
fees  and  expenses  of  said  board  shall  not  ex- 
ceed the  sum  paid  by  ■  applicants  as  fees. 

TENTH. 

In  the  rating  of  applicants  the  examiners 
shall  take  into  consideration  the  excellence 
or  defects  of  the  applicant's  preliminary 
education  in  marking  his  examination  pa- 
pers and  in  making  out  his  ratings  and  in 
determining  the  question  whether  he  should 
pass  the  examination;  and  the  applicant's 
attainments  in  this  respect  may  be  ascertain- 
ed by  the  examiners  from  tbe  examination 
papers  or  in  such  other  method  as  the  ex- 
aminers may  prescribe. 

EI.EVENTn. 

No  person  who  is  not  an  actual  bona  fide 
resident  of  this  state  at  the  time  he  may 
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apply  for  adminfon  to  tbe  bar  Bball  be  per- 
mitted to  toke  the  examination  prescribed 
by  tbe  aforegoing  mlea;  nor  sball  any  per- 
son under  twmty-one  yeats  be  ailowed  to 
take  Boch  examlnatioa. 

MOTION  TO  DISMISS  APPEAL. 

46. 
All  motions  to  dismiss  appeals  shall  be 
filed  at  least  five  days  before  tbe  cases  are 
called  for  argument,  unless  the  motion  be 
based  on  some  cause  ari^ng  after  that  time 
— provided  that  this  rule  shall  not  be  con- 
strued to  prevent  the  court  from  dlsmlsBlng 
an  appeal  on  its  ovrn'  motion  when  that  ia 
deemed  proper. 

47. 

Tbe  derk  of  this  court  shall  procure  and 
keep  a  separate  record  to  be  known  as  "The 
Rules  of  Court"  In  which  the  foregoing  rules 
and  all  amendments,  alterations  and  modl- 
flcation  of  them,  hereafter  adopted,  shall  be 
recorded. 


It  ia  ordered  this  lltb  day  of  December, 
1908,  by  tbe  Court  of  Appeals  of  Maryland, 
that  tbe  foregoing  rules  be  and  tboy  are 
hereby  adopted  as  the  rules  of  said  court,  in 
lieu  of  its  rules  now  In  force  entitled  "Rules 
and  Regulations  Respecting  Appeals,  Made 
iand  Prescribed  by  the  Judges  of  the  Court 
of  Appealer,  under  and  by  Authority  of  the 
18th  Section  of  the  4th  Article  of  tbe  Con 
Btitutlon,"  and  those  entitled  "Rules  of  the 
Court  of  Appeals,"  and  amendmente  and  ad- 
ditions to  said  rules. 

It  is  further  ordered  that  said  rules  be 
numbered  consecutively  from  number  one  to 
number  forty-seven,  induslvet  and  that  said 
rules  take  effect  on  AprU  Stb,  1909,  except- 
ing role  25,  which  shall  take  effect  from  this 
date;  and  that  in  the  meantime  the  existing 
rules  sball  continue  in  force. 

A.    HUNTER    BOYD. 

JOHN  P.  BRISCOEI. 

JAMES  A.   PEARCE. 

SAMUEL  D.  SCHMUCEUIB. 

N.  CHARLES   BURKE. 

WM,  H.  THOMAS. 

GLENN  H.  WORTHINGTON. 

W.  LAIBD   HENRY. 
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L  Btidknck  (i  121*>— RXB  QKBiM—Aanos  on 

Bond. 

In  an  action  on  a  repIeTln  bond,  evidenc* 
ot  a  witness,  at  whoM  Instance  defendant  signed 
the  bond,  that  when  it  was  signed  it  was  a  mere 
unfilled  blank,  that  defendant,  before  slmine, 
refused  to  sign  unless  it  was  to  be  sigTied  Dy  8. 
as  principal  before  delivery,  and  that  it  was  on 
tbia  understanding  tlKt  be  signed  and  deliveied 
the  bond  into  the  custodj  of  the  witness,  was 
admissible  as  res  gestae. 

[Bd.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  a  80a-338;   Dec.  Dig.  i  121.*] 

2.  Principai,  akd  Subett  «  145*)— Rbb  Judi- 
cata. 

A  jodgment  dismissing  a  replevin  suit  b9> 
cause  the  bond  was  void,  to  which  no  exception 
was  taken,  held  res  judicata  as  to  the  validity 
of  the  bond  In  an  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,   Gent   Dig.  H  897-401;    Dec.   Dig.  | 
145.*] 
8.  Bepusvih  (J  33*>— Bond— Vauditt. 

Gen.  liaws  1909,  c.  336,  J  3.  provides  that 
the  officer  charged  with  the  service  of  any  re- 
plevin writ  shall,  before  serving  the  same,  take 
from  plaintiff,  or  some  one  in  his  behalf,  a  bond 
to  defendant  with  sufficient  sureties,  etc.  Held 
that,  where  a  bond  offered  in  renlevin  was  exe- 
cuted in  the  name  of  the  plaintiff  in  replevin  as 
principal,  by  another  as  his  agent,  and  there  was 
nothing  to  show  the  agent's  authority  to  sign 
the  plaintiff's  name,  the  bond  was  not  ^ven  by 
such  "plaintiff  or  some  one  In  bis  behalf,"  and 
was  therefore  void. 

[Ed.    Note.— For   other   cases,   see    Replevin, 
Cent  Dig.  H  13S-153;   Dec.  Dig.  {  33.*] 

4.  Replevin  ({  33*)— Bond— Bond  or  Thibd 
Pebson. 

Under  Gen.  Laws  1909,  c.  836,  H  8,  require 
ing  a  bond  in  replevin,  either  by  plaintiff  or 
some  one  in  his  behalf,  a  bond  ^ven  by  a  third 
person  on  behalf  of  the  "plaintiff  must  be  exe- 
cuted b/  such  third  person  in  bis  own  name  on 
the  plaintiff's  t)ehalf,  and  not  in  the  name  of 
plaintiff  by  such  third  person  as  his  agent 

[Ed.    Note. — For   other   cases,    see    Replevin, 
Cent  Dig.  §|  138-153;   Dec.  Dig.  J  33.*] 

5.  Pbincifai.  mho   Subbtt  (t  27*)— Rohd— 
Delivebt. 

Where  defendant  executed  a  replevin  bond 
te  blank  as  surety,  on  condition  tiiat  plaintiff 
fad, the  replevin  suit  should  execute  the  same  as 
principal  before  the  bond  was  sealed  and  de- 


livered, and  after  signing  the  bond  gare  it  into 
the  hand*  of  W.  to  be  completed,  and  he  there- 
after signed  plaintiff's  name  to  the  bond,  by  him- 
self as  agent,  without  authority,  and  delivered 
the  bond  to  tne  officer,  the  delivery  of  the  bond 
by  defendant  to  W.  waa  a  mere  delivery  in  es- 
crow, and,  the  condition  never  having  been  ful- 
filled, there  was  no  sufficient  delivery  of  the 
bond  to  the  sheriff  to  make  the  same  an  oiforee- 
able  obligation. 

[I3d.  MotCL— For  other  cases,  see  Prindpal  and 
Surety,  Cent.  Dig.  H  13&-153 ;  Dea  Dig.  i  27.*] 

a  Replbvi^  (i  33*)— Bond— Vauditt. 

A  replevin  bond,  without  the  signature  of 
the  principal  obligor,  is  void  as  to  the  sureties. 
[Ed.    Note.— For   other   cases,   see   Replevin, 
Cent.  Dig.  |i  188-168;  Dec.  Dig.  I  88.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  Daniel  H.  Horton  agalast  Frank 
0.  Stone  and  others.  Verdict  directed  for  de- 
fendants, and  plaintia  brings  exceptions. 
Overruled. 

William  H.  P.  Bowen,  for  plaintiff.  Har- 
ry C.  Cnrtto,  for  defendants. 

PARKHURST,  J.  This  la  an  action  of 
debt  on  bond,  originally  brought  against 
Frank  O.  Stone  as  principal,  and  Walter  W. 
Smith  and  WlUlam  E.  Arnold,  named  as 
sureties  in  a  replevin  bond,  naming  the  plain- 
tiff as  obligee,  attached  to  a  writ  of  replevin 
wherein  Frank  O.  Stone  was  named  as 
plaintifF  and  Daniel  H.  Horton  was  named 
as  defendant  Upon  this  writ  of  replevin 
certain  personal  property,  which  Horton 
bad  attached  as  the  property  of  Henry  M. 
Wood,  In  a  suit  of  Frank  Maroni  v.  Henry 
M.  Wood,  was  taken  from  Horton's  posses- 
sion, and  turned  over  either  to  Wood  or 
Smith,  and  finally,  through  one  or  the  other 
of  them,  came  into  the  possession  of  Frank 
C.  Stone.  The  replevin  bond-  was  dated 
April  80,  1902,  and  sets  out  Frank  G.  Stone, 
of  Taunton,  Mass.,  as  principal,  and  William 
E.  Arnold  and  Walter  W.  Smith,  both  of 
Providence,  as  sureties.  The  bond  purports 
to  be  signed:     "Frank  C.   Stone,  by  Henry 
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M.  Wood.  WllHam  B.  Arnold.  Walter  W. 
Smith"— and  to  be  sealed.  This  writ  of  re- 
plevin was  entered  in  the  district  court  of 
the  Sixth  Judicial  district,  and  on  May  22, 
1902,  the  entry  was  made:  "Writ  dismissed 
(Insufficient  bond)." 

The  writ  in  this  present  action  was  serv- 
ed upon  Frank  C.  Stone  and  William  B. 
Arnold;  but  Walter  W.  Smith,  cosurety,  not 
being  found  and  having  no  last  and  usual 
place  of  abode  vrithln  the  officer's  precinct, 
was  not  served  with  process.  Demurrer  to 
the  original  declaration  was  sustained,  upon 
the  grounds  that  the  declaration  did  not  al- 
lege that  Henry  M.  Wood  had  authority  to 
execute  said  bond  in  behalf  of  Frank  C. 
Stone,  and  also  because  it  does  not  appear 
in  said  declaration  that  said  bond  was  ex- 
ecuted by  said  Frank  0.  Stone  In  person  or 
by  any  person  In  his  behalf.  Certain  other 
grounds  of  demurrer  were  overruled,  and  it 
was  held  that  the  bond  was  not  sufficient 
as  a  statutory  bond.  The  question  whether 
the  obligors  who  executed  the  bond  were  lia- 
ble on  the  same  as  a  common-law  obliga- 
tion was  left  to  be  determined  upon  evidence 
as  to  the  obligation  of  the  principal  and  as 
to  whether  the  sureties  delivered  it  under 
4uch  circumstances  as  to  make  it  obligatory 
dpon  them  alone.  The  bond  is  a  Joint  and 
■several  bond.  The  amended  declaration  is 
in  two  counts  against  William  E.  Arnold 
only,  one  of  the  sureties,  and  his  demurrer 
thereto  was  overruled. 

The  case  at  bar,  upon  the  amended  dec- 
laration, against  William  E.  Arnold  alone, 
was  tried  in  the  superior  court  before  a 
Jury,  on  November  10,  1909,  and  a  verdict 
for  the  defendant  was  directed  by  the  trial 
Judge,  on  the  ground  that  it  affirmatively  ap- 
peared that  the  defendant  Arnold  (having, 
as  the  evidence  showed,  signed  the  bond  In 
blank  at  the  request  of  Henry  M.  Wood,  and 
delivered  the  same  to  Wood  upon  the  ex- 
press stipulation  that  he  was  doing  It  for 
the  sake  of  Stone,  the  plaintiff  in  replevin 
and  the  principal  in  the  bond,  and  that  Stone 
was  to  sign  as  principal),  relied  on  Stone's 
signing,  or  somebody  for  him,  so  that  his 
signatilre  should  be  a  valid  signature  to 
the  bond,  and  that,  as  this  was  not  done, 
the  defendant  was  not  liable. 

The  declaration  was  In  two  counts,  and 
the  defendant  pleaded  non  est  factum  to 
both,  with  an  additional  plea  to  the  second 
count  that  Henry  M.  Wood,  the  defendant  in 
the  original  action  where  the  attachment 
was  made,  was  adjudged  a  bankrupt  on  May 
4,  1906,  and  that  Frank  Maroni,  creditor, 
was  named  In  the  schedules,  and  that  said 
bankrupt  was  duly  discharged  from  bank- 
ruptcy on  October  8,  1906.  The  date  of  the 
writ  in  this  present  action  of  debt  on  bond 
was  March  26,  1906.  It  will  not  be  neces- 
sary for  us  to  consider  the  effect  of  this 
latter  plea,  as  the  same  and  the  evidence 


adduced  In  support  thereof  are  entirely  im- 
material, in  our  view  of  the  case. 

The  plaintiff  duly  excited  to  the  decision 
of  the  court  below  in  granting  the  motion  of 
the  defendant  for  the  direction  of  a  verdict, 
and  in  directing  the  same,  and  has  duly 
brought  his  bill  of  exceptions  to  this  court, 
setting  forth  said  exception,  and  also  cer- 
tain other  exceptions,  relating  to  the  admis- 
sion of  testimony  regarding  the  bankruptcy 
and  discharge  of  Henry  M.  Wood,  In  sup- 
port of  the  plea  above  referred  to  (and 
Which,  as  above  stated,  we  shall  disregard 
as  immaterial  so  far  as  that  plea  Is  con- 
cerned), and  certain  other  exceptions  relat- 
ing to  the  admission  of  the  testimony  of 
Henry  M.  Wood  as  to  a  certain  conversation 
had  between  Wood  and  the  defendant  Ar- 
nold regarding  the  execution  of  the  replevin 
bond  by  Arnold. 

[1]  It  appears  In  evidrace  that  the  prop- 
erty attached  a^  the  property  of  Wood  In 
the  suit  of  Maroni  v.  'Vyood  was  In  the  cus- 
tody of  Wood  at  the  time  of  the  attachment; 
but  there  is  no  conclusive  evidence  whether 
It  was  owned  by  Wood  or  Stone.  Stone  was 
In  the  South  at  that  time;  and  Wood,  claim- 
ing that  it  was  the  property  of  Stone,  and 
to  protect  Stone's  interest,  went  at  once  to  a 
lawyer  to  procure  a  writ  of  replevin.  He 
obtained  a  printed  blank  writ  of  replevin, 
with  blank  bond  attached  to  it  in  the  usual 
statutory  form,  and  took  it  to  the  defendant 
Arnold,  without  any  of  the  blanks  having 
been  filled  out,  and  asked  Arnold  to  sign  it 
as  a  surety;  no  seals  being  then  thereon. 
Wood  testifies  as  follows,  In  regard  to  his 
conversation  with  Arnold :  "Q.  9.  What  was 
said  between  you  and  Mr.  Arnold,  at  the 
time  of  the  slfenlng  of  this  paper,  in  rela- 
tion to  the  signing  of  the  paper?  A.  I  took 
this  paper  to  Mr.  Arnold,  and  asked  him  to 
sign  it.  I  told  him  it  was  a  bond,  and  he 
asked  If  It  was  for  me,  and  be  said  if  It 
was  he  wouldn't  sign  It,  and  I  told  him,  'No, 
It  was  for  Frank  G.  Stone,'  and  he  asked  If 
Frank  O.  Stone  was  going  to  sign  It,  and  I 
said  he  was,  and  he  said,  'If  Stone  is  go- 
ing to  sign  it,  I  will  sign;  otherwise,  I 
won't.'  Q.  10.  Who  Is  this  Mr.  Stone?  A. 
He  is  a  lumber  merchant  or  agent.  Q.  11. 
Do  you  know  whether  he  is  related  In  any 
way  to  Mr.  Arnold?  A.  I  think  he  Is.  Q.  12. 
Now,  I  will  ask  you  if  you  will  look  at  those 
other  papers  that  are  before  you.  Just  a 
moment,  in  relation  to  this  paper.  After  Mr. 
Arnold  signed  it,  what  did  you  do  with  it? 
A.  I  took  It  back  to  Mr.  Bean,  and  he  put 
on  the  seals  and  got  Mr.  Smith  to  sign  it 
The  seals  were  not  on  It  when  Mr.  Arnold 
signed  It,  because  he  didn't  have  any  In  the 
office.  Q.  13.  Was  the  bond  filled  out,  or 
was  the  bond  blank?  A.  It  was  entirely 
blank.  Just  simply  the  printed  matter  on  it, 
when  I  took  it  to  Mr.  Arnold."  It  is  this 
conversation  which  is  the  subject  of  plaln- 
tlfl's  exception  above  referred  to.    We  find 


Digitized  by 


Google 


R.IO 


HOBTON  ▼.  STONB 


no  error  In  Its  admission.  Wood  was  In 
fact  the  only  witness  who  saw  the  defend- 
ant sign  the  blank  bond,  and  It  was  entire- 
ly proper  that  he  should  be  examined  In  re- 
lation to  the  facts  within  his  knowledge  re- 
lating to  the  signing  of  this  bond  by  the  de- 
fendant, and  to  the  defendant's  stipulations 
at  the  time.  These  facts  were  properly  a 
part  of  the  res  gestse,  and  tbelr  exclusion 
woald  have  been  Improper. 

The  defendant  Arnold  was  examined  as  a 
witness  In  his  own  behalf  upon  the  same 
matters  as  were  the  subject  of  inquiry  from 
Wood,  and  testified  fully  as  to  bis  conversa- 
tions with  Wood  at  the  time  of  hla  sign- 
ing the  bond  and  as  to  all  the  circumstances 
connected  therewith.  In  effect  Wood's  tes- 
timony was  corroborative  of  Arnold's.  The 
defendant  rei)eatedly  says  that  when  Wood 
brought  him  the  blank  bond,  and  asked  him 
to  sign  as  surety,  be  asked  Wood  If  it  was 
for  him  (Wood)  or  for  Stone  that  he  was  to 
sign,  and  was  Informed  that  it  was  for 
Stone,  In  order  to  replevy  Stone's  property 
from  an  attachment;  that  he  distinctly  told 
Wood  over  and  again  that  he  would  only  sign 
It  for  Stone,  and  on  condition  that  Stone 
was  to  sign  it  as  principal ;  that  Wood  ful- 
ly understood  that  the  bond  was  to  be  sign- 
ed by  Stone,  before  delivery,  and  that  only 
on  this  understanding  did  he  sign  the  bond 
and  allow  Wood  to  take  it  away;  that  he 
(defendant)  never  delivered  the  bond  to  the 
plaintiff,  nor  authorized  its  delivery  to  any 
one,  except  upon  this  express  condition ;  that 
be  did  not  know  whether  or  not  It  had  ever 
been  delivered,  and  never  saw  It  afterwards, 
nntil  it  was  produced  In  court;  that  be 
knew  Stone  was  away  at  the  time  he  sign- 
ed it,  and  it  was  the  distinct,  understanding 
with  Wood  that  the  bond  was  to  be  sent  to 
Stone  to  have  his  signature  also  placed 
tbereon.  There  is  not  a  word  of  testimony 
to  contradict  these  statements  of  Wood  and 
Arnold  as  to  this  understanding  and  condi- 
tion that  the  bond  was  to  be  signed  by  Stone 
as  the  principal  obligor  before  it  should  be 
delivered  and  become  a  valid  obligation  as 
agalns.  the  defendant.  Under  these  circum- 
stances, and  in  view  of  the  fact  that  the 
bond  was  not  signed  by  Stone,  but  was  in 
fact  signed.  "Frank  C.  Stone,  by  Henry  M. 
Wood,"  and  In  that  form  was  allowed  by 
Wood  to  pass  into  the  hands  of  the  officer 
serving  the  writ  of  replevin,  we  are  of  the 
opinion  (1)  that  the  bond  itself,  In  that  form, 
was  not  a  valid  statutory  bond;  (2)  that  no 
ddlvery  of  the  bond  was  ever  made,  so  as 
to  make  it  a  binding  obligation  upon  this  de- 
fendant; (3)  that  the  bond,  without  the  slg- 
natnre  of  the  principal  obligor,  is  void  as  to 
the  sureties. 

[I.  3]  1.  The.  bond  Is  not  a  valid  statutory 
bond.  It  was  so  held  both  by  the  district 
conrt  In  dismissing  the  replevin  suit,  and  al- 
so by  the  superior  court,  in  this  suit  after 
a  hearing  upon  demurrer.  No  exception  or 
objection  was  taken  to  either  decision,  and 


so  this  point  Is  res  adjudlcata  so  tar  as  this 
case  Is  concerned.  Furthermore,  a  mere  In- 
spection of  the  statute  regulating  replevin 
suits  (Gten.  Laws  1896,  c.  272,  {  3,  now  re- 
enacted  in  Gen.  Laws  1909,  c.  336,  {  3),  which 
reads  as  follows:  "Sec.  3.  The  officer  charg- 
ed with  the  service  of  any  snch  writ  shall, 
before  serving  the  same,  take  from  the  plain- 
tiff or  some  one  in  his  behalf  a  bond  to  the 
defendant  with  sufficient  sureties  in  double 
the  value  of  the  goods  and  chattels  to  be 
replevied,"  etc. — shows  that  the  bond  Is  not 
the  bond  either  of  the  plaintiff  or  of  some 
one  in  behalf  of  the  plaintiff.  It  l8  on  Its 
face  Imperfect  and  Incomplete,  In  that  It 
purports  to  be  executed  in  the  name  of  the 
plaintiff  by  a  third  person,  who  Is  not  shown 
to  have  bad  any  authority  whatever  to  bind 
the  plaintiff  in  this  way. 

[4)  Furthermore,  the  evidence  shows  that 
the  plaintiff  in  replevin  was  out  of  the  state 
at  the  time  the  bond  was  signed  and  knew 
nothing  about  it  If  Wood  wished  to  give 
bond  on  behalf  of  the  plaintiff  in  replevin, 
under  the  statute,  he  should  have  given 
bond  in  his  own  name  In  behalf  of  the  plain- 
tiff, and  that  would  have  complied  with  the 
statute.  See  Dunbar  v.  Scott,  14  E.  I.  162. 
As  it  is,  neither  the  plaintiff  In  replevin 
(Stone)  nor  Wood  Is  bound  by  the  bond  as 
attempted  to  be  executed.  The  plaintiff  In 
this  case,  Horton,  therefore,  was  not  bound 
to  surrender  the  goods  under  attachment  In 
his  hands ;  for  be  should  have  seen  that  the 
bond  was  not  In  accord  with  the  statute, 
and  the  form  of  the  bond  with  this  attempt- 
ed execution  thereof  was  at  least  sufficient 
to  put  him  upon  Inquiry  whether  the  sure- 
ties who  had  signed  the  same  could  be  held 
thereunder. 

[6]  2.  We  are  of  tlie  opinion  that  no  valid 
delivery  of  the  bond  was  ever  made,  so  as  to 
make  It  a  binding  obligation  upon  this  de- 
fendant. As  shown  above,  it  is  the  undis- 
puted testimony  that  the  defendant,  when  he 
signed  as  surety,  at  the  request  of  Wood,  did 
so  upon  the  express  condition  that  the  plain- 
tiff in  replevin.  Stone,  should  sign  the  bond  as 
principal  before  It  should  become  binding. 
The  delivery  of  the  bond  upon  this  condition 
to  Wood  was  a  mere  delivery  In  escrow,  and 
Wood  had  no  authority  to  deliver  this  paper 
to  anybody  until  It  had  been  signed  by  Stone. 
The  mere  fact  of  the  signature  by  the  de- 
fendant upon  the  blank  form,  and  Its  deliv- 
ery to  Wood,  could,  at  most,  only  be  held  to 
authorize  Wood  to  have  the  blanks  filled,  so 
as  to  make  It  a  valid  replevin  bond  for  the 
purposes  of  the  suit  according  to  the  stat- 
ute. It  certainly  could  not  be  held  that 
there  was  any  implied  authority  conferred 
upon  Wood  to  sign  Stone's  name  to  It  with- 
out authority,  even  If  there  had  not  been  the 
express  stipulation  that  it  must  be  signed 
by  Stone. 

The  delivery  to  Wood,  then,  be  being  a 
third  party  and  a  stranger  to  the  suit,  be- 
ing a  mere  delivery  In  escrow,  conferred  no 
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auttiorlty  upon  Wood  to  sign  Stone's  name 
by  himself,  and  to  deliver  tba  bond  in  this 
InsufBcient  and  Invalid  form  to  the  officer 
who  served  the  writ  of  replevin,  so  as  there- 
by to  make  a  valid  delivery  to  such  officer, 
and  so  that  such  delivery  would  inure  to  the 
benefit  of  this  plaintlft.  The  circumstances 
of  this  case,  involving  the  attempted  delivery 
of  a  bond  invalid  and  incomplete  on  its  face, 
bring  it  clearly  within  the  dpctrine  laid 
down  by  the  Supreme  Court  of  the  United 
SUtes,  in  Pawling  t.  United  States,  4 
Crancb,  219,  2  U  Ed.  601,  which  was  a 
suit  upon  a  b<md  given  by  a  collector  of 
internal  revenue.  In  that  case  it  appeared 
that  tlie  principal  obligor  and  four  surges 
signed  the  bond;  that  two  other  sureties 
were  named  in  the  bond,  but  did  not  sign; 
that  the  bond,  after  signature  by  the  four 
sureties,  was  by  them  delivered  to  Ballln- 
ger,  the  principal  obligor,  with  the  express 
condition  that  it  should  be  executed  by  the 
other  two  sureties  before  delivery  to  the  su- 
pervisor of  the  revenue ;  and  that  Balllnger, 
without  authority  and  in  violation  of  this 
express  condition,  delivered  the  bond.  It 
was  claimed  by  the  sureties,  and  evidence 
was  given  to  the  effect,  that  the  delivery  upon 
said  condition  to  Ballinger,  the  principal  ob- 
ligor, was  merely  a  delivery  in  escrow;  ttiat 
Ballinger  had  no  right  to  deliver  the  bond  to 
the  supervisor,  until  the  other  two  sureties 
had  signed.  Upon  demurrer  to  the  evidence, 
it  was  hdd  that  evidence  of  the  facts  stated, 
If  believed  by  the  jury,  would  warrant  a  ver- 
dict that  the  bopd  was  delivered  on  condi- 
tion, and  that,  the  condition  not  having  been 
performed,  the  bond,  as  to  the  sureties,  re- 
mains as  In  escrow.  Again,  in  the  case  of 
United  States  ▼.  Leffler,  11  Pet.  86,  0  L.  Ed. 
642,  which  was  an  action  on  a  tax  collec- 
tor's bond,  the  evidence  of  the  principal  ob- 
ligor, Curtis,  was  ottered  by  the  surety  and 
admitted  by  the  circuit  court  in  support  of 
the  plea  of  non  est  factum,  showing  that  the 
sureties  executed  the  bond  under  the  im- 
pression and  on  the  condition  that  the  princi- 
pal obligor  could  procure  the  signatures  of 
other  persons  to  the  same,  and  they  were 
not  BO  procured.  The  Jury  found  a  verdict 
for  the  defendants,  and  upon  exceptions  in 
the  Supreme  Court,  raising  the  question  of 
the  competency  of  the  evidence,  it  was  held 
that,  inasmuch  as  the  principal  obligor,  Cur- 
tis, having  suffered  Judgment  to  go  against 
him  in  the  suit,  and  having  been  arrested, 
and  afterwards  discharged  from  custody  un- 
der the  insolvent  laws,  prior  to  giving  his 
deposition  had  been  released  by  the  defend- 
ants from  all  obligations  to  them  as  co-ob- 
ligors on  the  bond  In  suit,  he  had  no  inter- 
est in  the  event  of  the  suit,  and  his  testimo- 
ny was  competent  And  the  Judgmoit  of  the 
Circuit  Court  was  affirmed. 

In  the  case  of  Dair  ▼.  United  States,  16 
Wall.  1,  21  L.  Ed.  401,  the  court  found  that 
the  bond  was  perfect  on  Its  face,  and  appar- 
ently duly  executed  by  all  whose  names  ap- 


peared therein  and  delivered  to  tie  obligee 
without  notice  of  any  condition,  as  claimed 
by  the  sureties  in  defense^  that  other  sure- 
ties should  sign  the  bond,  and  so,  that  such 
defense  was  not  available  to  the  sureties. 
In  commenting  upon  and  distinguishing  the 
case  of  Pawling  v.  United  States,  4  Cranch, 
219,  2  li.  Ed.  601,  the  court  says,  as  follows 
(16  WalL  6  [21  L.  Ed.  491]):  "The  case  of 
Pawling  et  al.  v.  United  States  has  been  cit- 
ed as  an  authority  against  the  position  tak- 
en In  this  case ;  but  it  Is  not  so,  because  the 
additional  securities  to  be  procured  In  that 
case  were  named  on  the  face  of  the  bond, 
and  this  fact  is  stated  in  the  plea.  If  the 
name  of  Joseph  Cloud  appeared  as  a  cosure- 
ty on  the  face  oi  this  bond,  the  estoppel 
would  not  apply,  for  the  reason  that  the  in- 
completeness of  the  Instrument  would  have 
been  brought  to  the  notice  of  the  agent  of  the 
government,  who  would  have  been  put  on 
inquiry  to  ascertain  why  Cloud  did  npt  exe- 
cute It,  and  the  pursuit  of  this  inquiry  would 
have  disclosed  to  him  the  exact  condition  of 
things.  In  any  case.  If  the  bond  Is  so  writ- 
ten that  it  appears  that  several  were  expect- 
ed to  sign  It,  the  obligee  takes  It  with  notice 
that  the  obligors  who  do  sign  It  can  set  up 
In  defense  the  want  of  execution  by  the  oth- 
ers, If  they  agreed  to  become  bound,  only  on 
condition  that  the  other  cosureties  joined  in 
the  execution."  And  to  the  same  effect  see 
Fletcher  v.  Austin,  11  Vt.  447,  34  Am.  Dec. 
698;  Bibb  v.  Reld,  3  Ala.  88;  Sharp  v. 
United  States,  4  Watts  (Pa.)  21,  28  Am. 
Dec.  ,676.  See,  also,  recognizing  the  same 
principles,  Herdman  v.  Bratten,  2  Har.  (Del.) 
396;  Lovett  v.  Adams,  3  Wend.  (N.  T.)  380; 
Ward  V.  Churn,  ISGrat.  (Va.)  801,  98  Am. 
Dec  749;  Newlln  v.  Beard,  6  W.  Va.  Ill, 
121,  et  seq. ;  Stuart  v.  Livesay,  4  W.  Va.  46; 
People  V.  Bostwlck,  32  N.  Y.  446;  and  Fltts 
v.  Green,  14  N.  C.  291. 

[6]  3.  We  are  further  of  the  opinion  that 
the  bond,  without  the  signature  of  the  prin- 
cipal obligor.  Is  void,  as  to  the  sureties.  In 
Bean  v.  Parker,  17  Mass.  591,  604,  which  was 
a  scire  facias  against  the  defendants  as 
sureties  upon  a  bail  bond  given  to  release  a 
defendant  from  arrest  in  a  civil  suit.  It 
appears  that  the  name  of  the  defendant,  as 
the  principal  debtor,  appeared  in  the  body 
of  the  bond ;  that  the  bond  on  Its  face  pur- 
ported to  be  executed  by  the  defendant,  and 
a  seal  was  affixed,  and  a  place  left  for  him 
to  sign  opposite  the  seal,  but  that  he  did 
not  sign  the  bond — only  the  signatures  of  his 
sureties  appearing  thereon.  It  was  held 
that  the  bond  was  void  as  to  the  sureties; 
the  court  saying:  "And  It  appears  It  was 
never  signed  nor  sealed  by  Aiken,  who 
should  have  been  principal;  the  two  de- 
fendants bdng  only  his  sureties,  as  appears 
by  the  tenor  of  the  Instrument  Now,  we 
think  it  essential  to  a  bail  bond  that  the 
party  arrested  should  be  a  principal.  It  is 
recited  that  be  Is;  and  the  Instrument  ia 
incomplete  and  void  without  bis  signature. 
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The  remedy  of  tlie  mretles  against  tbe 
principal  would  wholly  fall,  or  be  much 
embarrassed,  If  such  an  instrument  as  tbis 
should  be  held  binding.  Suppose  they  wish 
to  arrest  tbe  principal  in  some  distant  place, 
or  In  some  other  state ;  what  evidence  would 
they  carry  with  tbem  that  they  were  bis 
ball?  There  is  nothing  to  estop  him  from 
denying  the  fact,  nor  any  proof  that  It  was 
true.  In  a  suit  against  him,  tbey  would  be 
unable  to  prove  that  he  was  ever  arrested, 
or  had  ever  given  bond,  except  by  tbe  return 
of  the  officer ;  and  that  would  not  prove  that 
they  became  ball,  but  only  that  bail  was 
taicen.  By  our  statute  before  cited,  the  bail 
ere  all  along  considered  as  sureties;  and  a 
principal  is  recognized  in  every  section." 
In  Wood  V.  Washburn,  2  Pick.  (Mass.)  24,  it 
was  held  that,  where  an  administration  bond 
was  not  executed  by  the  administrator,  tbe 
sureties  were  not  liable,  referring  to  Bean 
T.  Parker,  supra. 

In  BuBsell  v.  Annable,  109  Mass.  72,  12 
Am.  Rep.  665,  it  was  held  that  a  bond  given 
under  statute  for  the  dissolution  of  an  at- 
tachment of  partnership  property,  and  ex- 
ecuted in  the  name  of  the  firm  by  only  one 
of  two  partners  named  as  principals  therein, 
cannot  be  enforced  against  a  surety  without 
evidence  of  the  assent  of  the  other  partner  to 
Its  execution.  At  109  Mass.  74  (12  Am.  Rep. 
665),  the  court  says:  "The  bond  purports  to 
be  the  joint  and  several  contract  of  cer- 
tain persons,  named  therein  as  principals, 
and  the  defendant  and  George  M.  Stevens,  as 
sureties.  The  defendant's  undertaking  is 
only  that  the  principal  obligors  shaU  ful- 
fill tbe  obligation  which  by  the  terms  of  the 
bond  they  have  assumed.  But  if  the  bond 
was  not  binding  upon  both  Dennett  and 
Pottle  (as  it  was  not,  for  want  of  due  and 
proper  execution  of  the  Instrument  on  their 
part),  they  assumed  no  obligation,  and  it 
was  not  binding  upon  the  sureties.  It  was 
essential  to  tbe  bond  that  the  principals 
should  be  parties  to  It  It  is  recited  that 
they  are  so,  and  the  instrument  is  incomplete 
and  void  without  their  signatures.  The 
remedy  of  sureties  against  their  principals 
might  be  greatly  embarrassed,  If  such  an  In- 
Btrument  as  this  should  be  held  binding. 
There  is  nothing  to  estop  any  member  of 
the  firm,  who  did  not  sign  it,  from  denying 
that  he  was  a  party  to  it.  and  It  was  no  part 
of  the  defendant's  contract  that  be  should 
be  siurety  for  one  member  of  the  firm,  and 
not  for  both.  The  Instrument  Is  incomplete 
without  the  signature  of  each  partner,  or 
proof  that  the  signature  affixed  had  the  as- 
sent and  sanction  of  each  of  them.  The 
sureties  on  a  bond  are  not  bolden,  If  the  In- 
Btmment  is  not  executed  by  the  person  whose 
name  is  stated  as  the  principal  therein.  It 
shoaid  be  executed  by  all  the  Intended  par- 
ties. Bean  v.  Parker,  17  Mass.  691;  Wood 
T.  ^W'^ashbum,  2  Pick.  [Mass.]  24."  To  the 
same  effect  see  Ooodyear  v.  Bacon,  161  Mass. 


460,  24  N.  B.  404,  8  Ii.  R.  A.  486,  dtlng  all 
of  above  cases;  Dole  Bros.  Co,  v.  Cosmo- 
politan Preserving  Co.,  167  Mass.  481,  46  N. 
R  105,  57  Am.  St  Rep.  477,  citing  above 
cases.  .  See,  also,  Ney  v.  Orr,  2  Mont.  559, 
citing  with  approval  many  of  tbe  cases  supra. 
And  these  last-cited  cases  pointedly  distin- 
guish the  cases  where  a  bond,  perfect  upon 
Its  face  and  apparently  duly  executed  by 
all  whose  names  appear  thereto,  purported  to 
be  signed  and  delivered,  and  was  actually  de- 
livered, without  a  stipulation. 

Plaintiffs  counsel  cites  a  number  of  cases 
to  the  effect  that  the  omission  of  the  name  of 
the  principal  as  one  of  the  signers  of  a  bond, 
even  where  his  name  appears  In  the  body  of 
tbe  bond  as  principal,  is  a  mere  technical 
defect,  and  will  not  release  the  sureties,  ex- 
cept in  case  where  the  sureties  sig;n  upon 
conditions,  known  to  the  obligee,  that  tbe 
bond  Is  not  to  take  effect  until  signed  by 
the  principal.  It  is  not  necessary  to  review 
these  cases.  In  most  of  tbem,  where  a  statu- 
tory o,r  official  bond  was  required,  it  was 
found  that  the  statute  or  regulation  under 
which  the  bond  was  given  did  not  require 
that  the  principal  should  personally  sign  the 
bond;  and  in  all  of  tbem  it  was  found 
that  the  principal,  being  elected  or  appointed 
to  an  official  position,  and  bound  to  perform 
official  duties  according  to  law,  was  just  as 
much  legally  bound  for  bis  defaults  as  If  be 
had  signed  the  bond^  and  equally  liable  to  re- 
imburse his  sureties  for  any  moneys  required 
to  be  paid  by  them  to  make  good  his  de- 
faults, whether  he  signed  tbe  bond  or  not 
The  only  case  cited  by  the  plaintiff's  coun- 
sel in  support  of  the  proposition  above  set 
forth,  which  seems  to  be  directly  applicable 
to  the  case  at  bar,  is  the  case  of  Ney  v.  Orr, 
2  Mont.  669,  supra,  and  that  is  directly  con- 
trary to  the  plaintiff's  contention,  inasmuch 
as  it  holds  that  an  appeal  bond  was  not 
a  good  statutory  bond  on  its  face,  because 
not  sighed  by  the  principal  obligor,  that  the 
obligee  bad  notice  of  the  insufficiency  of  the 
bond  on  its  face  when  it  was  filed,  and 
that  the  sureties  were  not  bound 

For  the  reasons  above  set  forth,  we  are  of 
the  opinion  that  the  decision  of  the  court 
below  in  directing  a  verdict  for  the  defend- 
ants was  fully  justified  both  by  the  law  and 
by  the  evidence  before  him.  The  plaintiff's 
exceptions  are  overruled,  and  the  case  is 
remitted  to  the  superior  court,  with  direc- 
tion to  enter  its  judgment  for  the  defendants 
upon  the  verdict 

From  the  record  In  this  case  it  appears 
that  Mr.  Justice  SWEETLAND,  while  a  jus- 
tice of  the  superior  court  presided  at  a 
hearing  in  said  case  which  Involved,  to  some 
extent,  the  questions  now  before  this  court 
He  is  of  the  opinion  that  he  is  disqualified 
under  the  statute  from  taking  part  In  the 
consideration  and  determination  of  the  case, 
and  has  withdrawn  from  such  considera- 
tion and  determination. 
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80  ATLANTIC  BEPOBTEB 


(B.I. 


(32  R.'  I.  5U) 

PTPER  T.  WHITMAN, 

(Supreme  Court  of  Rhode  Island.    June  16, 
1911.) 

BASiaraNTs  (I  17*)  — Right  oi'  Wat  — Un- 

pi.ATTED  Ground. 

Complainant  purchased  certain  land  by 
metes  and  bounds;  the  only  road  mentioned  In 
the  deed  being  B.  avenue,  on  the  east  Defend- 
ant, the  vendor,  had  previously  prepared  a  pro- 
posed plat  of  the  property,  on  vhich  was  de- 
lineated C.  avenue,  on  the  west  of  the  land  con- 
veyed. This  plat  was  circulated  In  advertising 
the  property,  but  was  never  recorded,  nor  was 
O.  avenue  ever  laid  out.  It  was  not  appurte- 
nant to  the  plaintiffs  lot  aa  a  way  of  necessity, 
though,  if  opened  as  shown  on  the  plat,  it  would 
greatly  enhance  the  value  of  his  land.  Held, 
that  complainant,  by  defendant's  exhibiting  the 
plat  to  him  prior  to  the  sale,  did  not  acquire 
a  right  of  way  over  the  proposed  avenue,  so  as 
to  entitle  him  to  restrain  defendant  from  so 
replatting  the  land  as  to  move  such  avenue 
some  distance  west  of  its  prior  proposed  loca- 
tion. 

[Ed.  Note.— For  other  cases,  see  ESasements, 
Cent.  Dig.  §J  45-49 ;   Dec.  Dig.  (  1T.»]   • 

Appeal  from  Superior  Court,  Kent  Counly ; 
WUIard  B.  Tanner,  Presiding  Justice.  , 

BUI  by  John  Pyper  against  Joslah  A.  Whit- 
man. From  an  order  sustaining  a  demurrer 
to  the  bill,  complainant  appeals.    Affirmed. 

See,  also,  79  Atl.  488. 

James  A.  Williams,  for  appellant  Irving 
GhampUn  and  James  Harris,  for  appellee. 

PARKHURST,  J.  This  Is  a  bill  in  equity, 
brought  by  the  complainant  against  the  re- 
spondent, alleging: 

(1)  That  the  complainant,  on  the  Ist  day 
of  November,  1898,  bought  of  the  respondent 
by  warranty  deed  the  real  estate  described  In 
the  first  paragraph  of  the  bill. 

(2)  That  at  the  time  of  the  purchase  the 
real  estate  described  in  the  bill,  with  other 
real  estate  belonging  to  the  respondent  adja- 
cent thereto  and  forming  a  part  thereof,  had 
been  platted  by  the  respondent  Into  house 
lots;  that  the  plat,  entitled  "Conlmldit  Plat, 
Warwlclc,  R.  I.,  the  property  of  Joslah  A. 
Whitman,  1875,"  showed  certain  streets 
thereon,  and  among  them  Beach  avenue,  Con- 
imlcut  avenue,  and  Woodland  avenue;  that 
a  lithographic  copy  of  said  plat,  with  slight 
changes,  was  issued  subsequent  to  the  origi- 
nal plat. 

(8)  That  said  plat  was  n^ver  recorded,  nor 
was  said  lithographic  copy  thereof  ever  re- 
corded by  said  respondent 

(4)  That  said  lithographic  copy  of  said 
plat  was  issued  and  delivered  by  said  re- 
spondent to  many  residents  of  Warwl<*,  in- 
cluding the  complainant;  and  was  used  by 
the  respondent  extensively  in  advertising 
said  land  for  sale,  by  posting  the  plat  in 
divers  public  places  in  the  town. 

(5)  That  at  the  time  the  complainant  pur- 
chased the  said  real  estate,  the  respondent 
exhibited  to  the  complainant  the  lithograph- 
ic copy  of  the  original  plat,  and  represent- 


ed and  stated  to  the  complainant  that  the 
real  estate  described  in  the  first  paragraph 
of  this  bill  was  included  in  said  plat,  and 
that  said  real  estate  was  a  part  of  the  re- 
spondent's real  estate  shown  upon  the  plat; 
that  said  respondent,  at  the  time  of  said 
purchase,  represented  to  the  complainant 
that  all  of  said  streets  and  avenues  designat- 
ed upon  said  plat  would  be  laid  out  and 
opened  np  for  puUic  use  as  shown  on  said 
plat 

(6)  That  said  complainant  acting  upon  tite 
representations  and  allegations  of  the  re> 
spondent  as  to  said  plat,  purchased  said  real 
estate  and  paid  a  large  price  therefor,  an* 
that  the  value  of  said  real  estate  depended 
at  that  time  and  depends  now  largely  upon 
the  opening  and  dedicating  of  said  streets 
and  avenues  upon  which  said  real  estate 
bounds,  in  accordance  with  said  plat;  that 
the  complainant's  real  estate  would  be  much 
less  valuable  unplatted  than  platted. 

(7)  That  said  complainant  Is  Informed  and 
believes  that  said  respondent  has  decided  to 
abandon  Conimlcnt  avenue  as  laid  out  on 
said  plat  and  In  pursuance  of  such  determi- 
nation has  replatted  his  land  to  the  west  of 
said  complainant's  above-described  real  es- 
tate, and  has  removed  Conlmlcut  avenue,  or 
laid  out  a  new  street  or  avenne  called  Coni- 
micut  avenue,  100  feet  west  of  Conlmlcut 
avenue  as  laid  out  on  said  plat  leaving  said 
complainant's  land  on  the  westerly  line  im- 
mediately Joining  said  respondent's  land,  not 
having  Conlmlcut  avenue  separating  said 
complainant's  and  said  respondent's  land,  as 
shown  on  said  plat 

(8)  That  by  replatting  his  said  land,  and 
removing  Conlmlcut  avenue  as  aforesaid, 
said  respondent  deprives  said  complainant 
of  egress  and  Ingress  to  and  from  his  real 
estate  on  the  west  to  Conlmlcut  avenue  as 
originally  laid  out  and  said  complainant  al- 
leges that  this  action  of  removing  Conlmlcut 
avenue  renders  the  complainant's  land  less 
valuable  than  it  would  otherwise  be. 

The  complainant  prays: 

(1)  That  the  respondent  may  be  enjoined 
from  recording  any  plat  which  be  may  have 
made  or  caused  to  be  made,  since  the  date  of 
said  complainant's  deed,  wherein  and  where- 
by the  lines  of  said  Conimlcnt  avenue  have 
been  changed. 

(2)  That  a  decree  of  this  eoart  may  be 
made,  declaring  and  establishing  Conlmlcut 
avenue  as  a  way  or  street  as  laid  out  and 
defined  upon  said  plat  for  the  benefit  of  said 
complainant's  real  estate  and  all  other  real 
estate  bounding  upon  said  avenue. 

(3)  That  the  respondent  be  restrained  and 
enjoined  from  selling,  conveying,  mortgag- 
ing, or  otherwise  Incumbering  any  of  the 
land  included  within  the  line  of  said  Conl- 
mlcut avenue  as  laid  out  on  said  plat  above 
referred  to. 


•For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  K»t  No.  Serlea  ft  Rep'r  Indexes 
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PYPER  v.  WHITMAK 


The  respondent  demurred  to  the  bill  of 
complaint;  his  demurrer  being  as  follows: 

"First.  It  does  not  appear  that  said  sale 
and  conveyance  of  said  real  estate  by  the 
respondent  to  the  complainant,  and  said  oth- 
er alleged  acts  of  the  respondent,  or  any 
of  them,  were  fraudulent  or  unlawful,  or 
that  the  complainant  Is  entitled  to  relief  on 
account  thereof. 

"Second.  It  does  not  appear  that  the  al- 
leged abandonment  of  Conimicut  avenue,  and  , 
the  alleged  replattlng  of  land,  by  the  re- 
^xmdent,  or  either  of  said  acts,  would  be  | 
fraudulent  or  unlawful,  or  that  the  com- 
plainant is  entitled  to  rAief  on  account 
thereof. 

"Third.  It  appears  that  neither  of  said 
plats  mentioned  in  the  second  paragraph  of 
said  bill  was  recorded. 

"Fourth.  The  description  of  said  premlft- 
es,  set  out  in  said  bUl,  does  not  mention  ei- 
ther of  said  plats,  nor  said  Conimicut  ave- 
nue, nor  Woodland  arenue;  nor  does  it  ap- 
pear that  either  of  said  plats,  or  avenues, 
was  mentioned  in  said  deed. 

"Fifth.  So  far  as  appears,  said  Beach  ave- 
nue was  a  street  or  highway  laid  out  upon 
the  ground  before  the  making  of  said  con- 
veyance, and  before  the  alleged  making  and 
tesntng  of  said  plats,  and  still  .continues  so 
to  be.       '  ' 

"Sixth.  Said  bill  does  not  set  out  a  valid 
agreement  or  undertaking  by  the  plaintiff 
to  lay  out  and  open  the  streets  and  avenues 
delineated  upon  said  alleged  lithographic 
copy  of  said  alleged  original  plat,  mentioned 
in  the  fifth  paragraph  of  said  bill. 

"Seventh.  So  far  as  appears,' said  deed  of 
conveyance  is  complete  and  perfect,  and  de- 
fines all  the  rights  of  the  complainant  in  the 
premises." 

The  presiding  Justice  of  the  superior  court, 
after  hearing  upon  the  demurrer,  sustained 
the  same,  and  entered  a  final  decree  dismiss- 
ing the  bin ;  and  from  that  decree  this  ap- 
peal is  taken  by  the  complainant. 

Counsel  for  complainant  frankly  admits  in 
his  brief  that  he  has  been  unable  to  find 
any  decided  case  which  sustains  his  bill. 
Nor  has  any  case  been  cited  upon  argument 
before  this  court,  or  brought  to  our  atten- 
tion in  any  way,  which  wiU  sustain  the  com- 
plainant's contentions.  The  deed  to  the  com- 
plainant is  of  a  single  tract  or  parcel  of  land 
by  metes  and  bounds,  and  the  only  way  or 
road  mentioned  in  the  deed  Is  called  Beach 
yvenne.  which  was  apparently  a  public  trav- 
eled way,  and  is  the  easterly  boundary  of  the 
tract  There  is  no  mention  of  Conimicut 
avenue  in  the  deed;  nor  is  there  anything 
to  show  that  Conimicut  avenue  was  ever 
laid  oat  or  used  as  a  way,  either  public  or 
private,  or  in  connection  with  this  land  deed- 
ed to  the  complainant,  or  with  any  other  land 
of  tbe  complainant's  grantor.  It  is  not 
claimed  by  the  complainant  as  a  way  of  ne- 
cessity, although  he  does  claim  that.  If  it 


were  laid  out  as  delineated  on  the  pliit  ex- 
hibited to  him  and  others,  before  he  received 
his  deed,  It  would  be  of  great  convenience  to 
him,  and  would  g^reatly  enhance  the  value  of 
his  land.  There  being,  then,  no  grant  of  a 
right  of  way  by  express  terms  by  the  deed, 
or  by  reference  to  the  plat,  no  claim  of  a 
right  of  way  acquired  by  Implication  by  rea- 
son of  any  actual  existing  way  In  use  as  an 
apparent  and  continuous  easement,  and  no 
claim  of  a  right  of  way  by  necessity,  we  are 
unable  to  find  that  the  complainant  has  ac- 
quired any  right  of  way  in  Conimicut  ave- 
nue (so  called)  merely  by  the  exhibition  of  a 
plat  to  him  prior  to  the  sale  of  the  laud  to 
him,  on  which  plat  there  was  a  street  de- 
lineated and  shown  under  the  name  of  Coni- 
nidcut  avenue. 

In  the  case  of  Providence  Tool  Co.  v.  Cor- 
liss Steam  Engine  Co.,  9  R.  I.  664,  672,  which 
was  a  bill  in  equity  to  restrain  the  respond- 
ent from  shutting  up  a  certain  way  leading 
from  a  public  highway  to  the  works  of  the 
complainant,  over  land  of  the  respondent,  on 
the  ground,  expressly  set  forth  by  the  com- 
plainant, that  at  the  time  of  the  execution 
of  the  deed  to  the  predecessor  in  tide  of  the 
complainant  the  way  in  question  had  been 
created,  was  already  existing,  and,  being  nec- 
essary to  the  enjoyment  of  the  estate  con- 
veyed, passed  to.  the  grantees  as  a  way  ap- 
purtenant to  that  estate,  the  court  finds  upon 
the  evidence  that,  at  the  time  the  deed  was 
given,  the  way  in  question  had  not  been  open- 
ed to  the  land  of  the  grantee,  and  that  the 
way  claimed  was  not  a  way  of  necessity,  and 
in  the  course  of  the  opinion  the  court  says, 
on  page  672,  quoting  from  Brown  v.  Rhodes, 
1  C.  &  M.  438,  as  follows:  "If  a  party  means 
to  grant  a  way  which  is  not  essential  to  the 
enjoyment  of  the  premises  demised,  he  must 
use  the  proper  and  apt  words  for  that  pur- 
pose." Page  577:  "It  may  be  sufflelent  to 
say  upon  this  point  that  the  way  had  not 
been  opened,  at  the  time  this  deed  was  exe- 
cuted, to  the  complainant's  land;  that  any 
declaration  of  any  Intent  that  it  should  be, 
or  that  it  should  be  made  appurtenant  to  the 
estate,  are  not  evidence  to  pass  an  interest 
in  any  estate;  nor  can  any  act  of  theirs, 
short  of  their  deed,  pass  any  such  interest. 
*  •  •  A  public  way  may  be  given  to  the 
public  without  a  deed,  because  by  a  deed  it 
cannot  be  vested  in  them;  but  an  individual 
right  must  be  by  deed."  Page  578:  "The 
plaintiffs'  further  point  Is  that  the  defend- 
ants are  estopped  to  deny  the  existence  of 
this  way,  because  they  had  agreed  that  the 
grantees  should  enjoy  such  a  way;  that 
no  consideration  had  been  pai4  for  it,  and 
that  the  grantees  have  entered  Into  the  land 
and  way,  and  expended  large  sums  of  mon- 
ey upon  the  faith  of  the  agreement  for  the 
way.  There  is  nothing  In  the  facts  for  this 
to  rest  upon.  There  has  been  no  expendi- 
ture which  would  not  have  been  made  with- 
out such  agreement,  and  must  necessarily 
have  been  made  in  the  construction  of  their 
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own  works.  Their  agreement  was  by  parol. 
It  any,  and  was  merged  in  tbe  deed."  The 
bill  was  dismissed. 

In  Ooddard'a  Law  of  Easements  (Bennett's 
Ed.)  it  Is  said  In  snbstance  (pages  264  and 
265)  that  if  a  plan  showing  streets  be  shown 
and  annexed  to  a  deed,  or  referred  to  In  a 
deed,  the  vendor  would  probably  be  estopped 
from  denying  an  easement;  bnt  "If  the  plan 
should  be  merely  exhibited  at  a  sale'  of  land, 
and  there  shonld  be  no  reference  to  it  in 
the  conveyance,  it  is  difficult  to  see  by  what 
precise  means  the  purchaser  could  become 
entitled  to  a  right.  It  scarcely  seems  there 
could  he  any  grant  implied;  for  to  imply 
such  a  grant  would  be  like  adding  a  term  to 
a  written  contract  by  parol  evidence.  Nor 
is  it  likely  that  there  could  be  any  right  by 
estoppel;  for  there  is  nothing  in  the  deed 
whereby  the  vendor  could  be  estopped.  The 
probability  to,  therefore,  that  the  purchaser 
would  acquire  no  right  to  a  way  at  all;  but 
possibly  he  could  sue  the  vendor  for  dam- 

In  the  case  of  Glave  v.  Harding,  27  L.  J. 
(N.  8.)  Com.  Law,  286,  292,  which  was  ex- 
pressly referred  to  on  the  complainant's  brief, 
it  appeared  that,  prior  to  the  lease  of  the 
land,  some  sort  of  a  plan  was  exhibited 
showing  ways;  but  the  plan  was  not  so 
referred  to  in  the  lease  or  made  a  part 
thereof  as  definitely  to  point  out  the  way 
claimed,  or  to  make  it  expressly  a  part  of 
the  grant,  and  the  court  in  concluding  Its 
opinion  says  (page  292) :  "The  plaintifTB  claim 
to  the  right  of  way  depending  upon  the  lease, 
and  the  position  of  the  premises  at  the  time 
it  was  granted,  no  question  of  intention  can 
enter  Into  the  decision.  The  right  to  not 
granted  in  terms,  nor  by  implication,  as  a 
continuous  and  apparent  easement.  There- 
fore it  was  not  granted  at  all,  and  there  was 
no  evidence  of  it,  and  the  defendant  to  en- 
titled to  a  new  trial." 

In  the  case  of  Squire  v.  Campbdl,  1  Myl. 
&  Cr.  459,  478,  also  specially  referred  to  by 
complainant's  brief,  which  was  a  bill  in 
equity  to  enjoin  the  erection  of  a  statue  in 
an  open  space  in  London,  which  was  shown 
as  an  open  space  on  a  plan  exhibited  to  the 
lessor  before  the  lease  was  made,  and  by 
which  plan  it  appeared  that  the  space  was 
to  be  quite  open  and  free  from  obstructions, 
it  appeared  that  this  portion  of  the  plan 
was  not  shown  annexed  to  the  lease,  nor 
made  a  part  thereof.  The  Lord  Chancellor 
in  his  opinion  (page  479)  says:  "The  plain- 
tiff's case  is  not  that  a  provision  has  been 
omitted  out  of  the  lease,  by  fraud,  mto- 
apprehenslon,  or  mistake;  and  It  to  there- 
fore unnecessary  to  consider,  what  might 
be  the  effect  of  such  a  case  stated  and  prov- 
ed. But  hto  case  to  that,  independently  of 
what  was  stipulated  for  by  the  agreement 
and  of  what  was  provided  for  by  the  deed. 


a  s^mrate  and  dtotlnct  contract  arose  from 
the  mere  exhibition  of  the  plan.  Can  there, 
however,  be  such  a  separate  contract?  There 
was  but  one  object,  and  one  thing  contracted 
for.  The  agreement  had  various  terms,  but 
all  constituted  but  one  agreement;  and,  if 
so,  then  the  parol  agreement  was  merged  in 
the  written  contract,  If  there  was  one,  and 
both  were  merged  in  the  deed."  And  the 
court,  after  an  elaborate  review  of  authorl- 
ties,  concludes  that  the  lnJunctl<Mi  must  be 
dissolved,  although  suggesting  that,  if  the 
plaintiffs  conceive  themselves  aggrieved,  the 
remedies  of  the  law  are  open  to  them.  See 
also,  Wells  t.  Company,  47  N.  H.  235,  253, 
234,  90  Am.  Dec.  575;  Comstock  T.  Van 
Densen,  5  Pick.  (Mass.)  165;  1  Jones  on  Beal 
Prop,  in  Conv.  H  336,  336,  839,  342. 

In  view  of  the  principles  laid  down  in  the 
foregoing  cases,  we  find  that  the  complain- 
ant acquired,  by  7lrtue  of  hto  deed,  no  righfe 
of  way  in  Conlmlcut  avenue,  as  shown  upon 
the  plat,  and  that  therefore  he  acquired  no 
equitable  right  to  have  the  same  opraied  and 
laid  out  as  shown  upon  said  plat,  and  that 
the  bill  In  this  cause  cannot  be  sustained. 

We  therefore  find  no  error  in  the  decree  of 
the  superior  court,  dismissing  said  bill,  and 
the  same  to  therefore  affirmed. 

This  appeal  to  dtomlssed,  and  the  cause  is 
remanded  to  the  superior  court  for  further- 
proceedings. 


HOBTON  V.  DI  PANNL 

(Supreme  Court  of  Rhode  Island.    June  14> 
1911.) 

Shebiits     and     ConSTABLKS     (i     140*)  — IH> 

0£UNiTT  Bond— Liability. 

In  an  action  by  a  deputy  sheriff  on  a  con- 
tract of  indemnity  between  him  and  a  plaintiff 
in  attachment,  it  appeared  that,  when  a  bill  of 
sale  to  a  third  person  from  the  attachment  de- 
fendant appeared,  the  deputy,  by  direction  of 
the  attachment  plaintiff's  attorney,  retained 
possesBion  of  the  property  and  eventually  stored 
It,  and  was  compelled  to  pay  damages  to  the 
third  person,  and  defendant  requested  an  in- 
struction that  if  the  keeper  had  knowledge  of  an 
adjustment  of  the  attachment  suit  it  would  be 
imputed  to  tbe  deputy,  in  which  case  he  could 
not  recover,  held,  that  tbe  instruction  was  prot>- 
erly  refused,  as  it  stated  no  time  at  which  the 
kaowledee  was  obtained,  nor  the  time  when  the 
settlement  was  made-  It  not  appearln);  that 
there  was  any  keeper  in  charge  of  the  property 
when  the  settlement  was  made  after  plaintiff 
had  pHid  the  damages,  and  that  he  had  no  no- 
tice of  such  settlement  until  too  late  to  have 
availed  himself  of  such  knowledge. 

[Ed.  Note«— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  {  140.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Brtotol  Counties;  Darius  Baker, 
Judge. 

Action  by  J>aniel  H.  Horton  against  Fran- 
cesco Dl  Panni.  Verdict  for  plaintiff,  and 
defendant  brings  exceptions.  Bxceptiona 
overruled. 
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Wflllam  IT.  P.  Bowen,  for'  plaintiff.    An- 
thony V.  Pettlne,  for  defendant 

PER  CURIAM.  TUs  la  an  action  ot  as- 
BompBlt,  brought  by  a  deiraty  sheriff  upon  a 
Terbal  contract  of  indemnity  made  between 
such  deputy  sheriff  and  the  present  defend- 
ant, who  was  the  plaintiff  in  a  writ  of  at- 
tachment, upon  which  a  stock  of  goods  In  a 
grocery  store  was  attached  as  the  property 
of  Lnlgl  Rloles,  bnt  which  was  claimed  to  be 
the  property  of  Clementina  Canale  under  a 
bill  of  sale  from  Lulgl  Rloles.  An  attach- 
ment of  the  same  store  had  been  made  under 
a  previous  writ,  and  the  store  was  then 
claimed  to  be  subject  to  a  mortgage.  The  at- 
tachment was  dropped,  and  subsequently  this 
second  writ  was  issued  between  the  same 
parties.  Mr.  Horton,  when  asked  to  serve 
this  second  writ,  objected  on  account  of  the 
mortgage,  and  also  because  of  the  previous 
attachment,  fearing  that  a  bill  of  sale  might 
turn  up  and  some  one  else  might  claim  the 
property.  Both  writs  were  Issued  through 
the  offlce  of  Page  &  Page  ft  Cushing,  and  DI 
Panni  went  there  with  his  interpreter,  Ben- 
nle  Clandarulo,  although  Mr.  DI  Panni  un-. 
derstood  some  Bngllsh.  DI  Panni  specially 
directed,  as  the  evidence  shows  us,  that  this 
second  attachment  be  put  on,  and  agreed  to 
stand  back  of  Horton  In  the  matter.  Horton 
served  the  writ'  as  directed  by  DI  Panni, 
plaintiff,  and  his  attorneys,  and  when  the 
bill  of  sale  to  Clementina  Canale  appear- 
ed, by  the  direction  of  plalntUTs  attorneys, 
retained  possession  of  the  attached  proper- 
ty, where  It  was  for  five  days,  then  took 
it  out  of  the  store  and  stored  it  Horton 
was  unable  to  find  the  plaintiff  personal- 
ly subsequently,  untfl  after  all  the  damag- 
es incurred  by  reason  of  this  attachment 
had  been  suffered;  and  DI  Panni's  counsel, 
In  the  absence  of  any  InstmctlonB  to  the  con- 
trary from  Mr.  DI  Panni,  defended  the  suit 
in  trespass  brought  by  Mrs.  Canale  and  pros- 
ecuted the  matter  to  flnal  Judgment  through 
the  Supreme  Court,  and  finally  Horton  was 
compelled  to  pay  the  damages,  recovered  by 
Mrs.  Canale,  in  addition  to  previous  expens- 
es in  connection  with  the  attachment  and  lia- 
bility for  counsel  fees.  In  this  present  ac- 
tion a  verdict  was  rendered  for  the  plaintiff 
on  December  21,  1909,  for  $691.23,  defend- 
ant's motion  for  a  new  trial  was  denied  by 
Mr.  Justice  Baker,  and  defendant's  exceptions 
are  now  pending  in  this  court. 

The  questions  now  brought  before  this 
court  by  the  defendant's  exceptions  are:  (1) 
Was  it  reversible  error  for  the  trial  court  to 
refuse  to  charge:  "If  you  believe  that  the 
keeper  had  knowledge  of  an  adjustment  of 


the  case  of  Di  Panni  v.  Rioles,  such  knowl- 
edge Is  Imputed  to  the  deputy,  Mr.  Horton, 
in  which  case  he  cannot  recover  against  the 
defendant"?  (2)  Was  the  verdict  of  the  Jury 
against  the  law?  (3)  Was  the  verdict  of  the 
jury  against  the  evidence  and  the  weight 
thereof?  (4)  Were  the  damages  In  said 
cause  excessive  and  unjust? 

The  defendant's  claim,  set  forth  in  his 
motion  for  a  new  trial,  that  he  has  discov- 
ered new  and  material  evidence,  etc.,  was 
not  pressed  either  before  the  superior  court 
•or  before  this  court,  and  no  affidavits  were 
filed.  Nor  does  the  defendant  press  the  claim 
that  the  damages  were  escesslve  before  this 
court;  nor  was  the  same  pressed  before  the 
superior  court  The  only  ground  for  a  new 
trial  urged  before  the  superior  court  was 
that  the  verdict  was  against  the  evidence 
•and  the  weight  thereof.  The  Justice  who 
tried  the  cause  found  that  the  verdict  was 
supported  by  the  evidence,  although  conflict- 
ing ;  and  an  examination  of  the  transcript  of 
testimony  convinces  this  court  that  there 
was  no  error  in  the  justice's  decision  in  this 
respect  Wilcox  v.  R.  I.  Co.,  29  R.  I.  292, 
70  Atl.  913.  The  law  of  the  cs/se  was  cor- 
rectly given  by  the  court  in  its  cliarge  to  the 
Jury,  and  no  exertion  was  taken  thereto  by 
either  party,  other  than  the  single  exception 
first  above  stated.  Aa  to  that  exception,  it 
has  no  merit  The  language  used  by  defend- 
ant's attorney  in  framing  the  instruction  re- 
quested was  too  indefinite.  Inasmuch  as  It 
states  no  time  at  which  the  knowledge  was 
obtained;  nor  does  it  state  the  time  at 
which  it  appears  that  settlement  of  the  case 
was  made,  whether  before  or  after  the  dam- 
ages and  losses  sought  to  be  recovered  in 
this  oase  were  Incurred.  Furthermore, 
there  was  no  evidence  to  show  that  thece 
was  any  keeper  or  agent  of  the  plaintiff  in 
charge  of  the  attached  property  at  the  time 
when  the  settlement  appears  to  have  been 
made.  As  a  matter  of  fact  the  evidence 
does  show  that  the  settlement  of  the  case 
referred  to  was. made  by  Di  Panni,  through 
another  attorney  not  connected  with  this 
case,  after  the  plaintiff  had  paid  the  dam- 
ages and  losses  which  he  is  now  attempting 
to  recover,  and  long  after  the  goods  had  been 
taken  from  the  custody  of  a  keeper  and  plac- 
ed in  storage,  and  that  this  plaintiff  had  no 
notice  that  any  such  settlement  bad  been 
made  until  it  was  too  late  for  him  to  have 
availed  himself  of  such  knowledge.  The  in- 
struction requested  was  entirely  Improper, 
and  was  properly  refused  by  the  court 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  its  Judgment 
upon  the  verdict  for  the  plaintiff. 
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(S2  R.  I.  475) 

STATB  T.  BATi'lOX. 

(Supreme  Court  of  Bhode  Island.    Jane  18. 
1911.) 

1.  JuBT  (5  29»)— Tbial  bt  Jubt— Waivbb  of 
Jttbt. 

Const  art.  1,  f  15,  declares  that  trial  by 
jury  shall  remain  inviolate,  but  that  it  may  be 
waived  in  civil  cases.  Gen.  Laws  1909,  c.  296, 
{  9,  provides  that  all  criminal  appeals  shall  be 
tried  in  the  superior  court  with  a  jury.  Held, 
that  accused,,  on  an  appeal  to  the  superior 
court,  cannot  waive  a  jury  trial. 

[£d.  Note. — For  other  cases,  see  Jnry,  Cent. 
Dig.  H  197-203;   Dec  Dig.  S  29.*] 

2.  Cbdunai.  Law  ({  968*)— Abbest  or  JCDO- 

JIENT. 

The  superior  court  having  no  jurisdiction 
to  try  a  criminal  appeal  without  a  jury,  where 
there  was  no  jury  a  motion  in  arrest  of  judg- 
ment might  be  interposed. 

[E]d.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  {  968.*] 

8.  Habeas  Cobpub  ({  27*)— Scopb  or  Brat- 

U>T. 

Habeas  corpus  would  lie  to  secure  the  re- 
lease of  one  tried  by  the  superior  court  on  a 
criminal  appeal  without  a  jury,  the  court  in 
such  case  having  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  22;   Dec  Dig.  {  27.*] 

Bxc^tionB  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Frank  E.  Battey  was  convicted  of  operat- 
ing an  aatomoblle  at  an  excessive  speed,  and 
be  brings  exceptions.  Cause  remitted  to  tbe 
superior  court  for  further  proceedings. 

William  B.  Greenougb,  Atty.  Gen.,  and 
Harry  P.  Cross,  Second  Asst  Atty.  Gen.,  for 
the  State.  Mumford,  Huddy  &  Emerson  and 
George  H.  Huddy,  Jr.,  for  defendant 

DUBOIS,  C.  3.  This  Is  a  criminal  com- 
plaint brought  in  the  district  court  of  the 
Fifth  Judicial  district,  under  Gen.  Laws  1909, 
c  86,  {  11,  charging  that  on  July  li),  1910,  at 
Bristol,  the  defendant  "did  willfully  and  un- 
lawfully operate  and  cause  to  be  operated  a 
motor  vehicle,  to  wit,  an  automobile,  on  a 
public  highway,  in  said  town  of  Bristol,  to 
wit,  Hope  street,  beginning  at  a  point  on  said 
highway,  at  or  near  the  residence  of  Mrs. 
Baymond  Paull,  thence  along  said  highway 
In  a  southerly  direction,  the  territory  con- 
tiguous thereto  being  closely  built  up,  at  a 
rate  of  speed  greater  than  15  miles  per  hour, 
against  the  statute  and  the  peace  and  dignity 
of  tbe  state."  In  the  district  court  the  de- 
foidant  pleaded  guilty,  was  sentenced,  and 
took  an  appeal  to  tbe  superior  court  In  the 
superior  court  the  defendant  pleaded  not 
guilty  and  waived  Jury  trial,  and  the  case  was 
heard  and  decided  by  a  Justice  of  said  court 
without  a  Jury.  In  the  course  of  saiu  trial 
the  defendant  took  certain  exceptions  to  the 
rulings  of  said  Justice,  and  duly  filed  and 
prosecuted  the  same,  and  the  case  is  now 
before  this  court  for  the  consideration  of 
said  exceptions. 


[1]  But  we  are  confronted  with  a  question 
affecting  the  Jurisdiction  of  the  superior 
court  in  tbe  premises  which  must  be  dispos- 
ed of  at  the  outset  Did  tbe  superior  court 
have  Jurisdiction  to  hear  this  criminal  ap- 
peal without  a  Jury,  even  though  the  defend- 
ant had  waived  his  right  of  trial  by  JuryV 
"As  a  general  rule  defendant  cannot  waive  a 
Jury  trial  In  a  criminal  prosecution,  or  at 
least  in  prosecutions  where  a  Jury  Is  an  es- 
sential part  of  the  court  having  Jurisdiction 
to  try  the  offense  charged ;  but  the  authorities 
show  a  radical  difference  of  opinion  by  tbe 
different  courts  as  to  the  grounds  upon 
which  the  rule  is  based.  A  few  of  the  deci- 
sions are  based  In  whole  or  In  part  upon 
grounds  of  public  policy,  and  others  were 
decided  under  constitutional  provisions  which 
were  In  terms  mandatory;  but  most  of  tbe 
Constitutions  merely  provide  that  the  accus- 
ed shall  enjoy  the  right  to  a  Jury  trial,  and 
most  of  the  decisions  seem  to  be  based,  not 
upon  the  question  of  whether  the  constitu- 
tional provisions  may  be  waived,  but  upon 
the  ground  that  the  court  Is  without  Jurisdic- 
tion, which  cannot  be  conferred  by  consent, 
to  proceed  without  a  Jury  In  the  absence  of 
statutory  authority,  or  where  the  statutes 
expressly  provide  that  the  trial  shall  be  con- 
ducted according  to  the  course  of  the  com- 
mon law,  or  that  Issues  of  fact  must  be  sub- 
mitted to  a  Jury.  Accordingly  It  Is  uniform- 
ly held  that,  where  the  Legislature  so  pro- 
vides, a  Jury  trial  may  be  waived  and  the 
case  tried  by  the  court,  and  under  such  pro- 
visions expressly  authorizing  a  trial  by  the 
court  no  distinction  BlB  to  the  right  of  waiv- 
er Is  made  between  prosecutions  for  felonies 
and  for  lesser  offenses.  In  some  cases  it  is 
held  that  the  rule  that  a  Jnry  trial  cannot 
be  waived  In  criminal  cases  appUes  to  trials 
for  misdemeanors  as  well  as  felonies,  but  in 
others  It  Is  held  that  In  trials  for  misde- 
meanors a  Jury  trial  may  be  waived. .  In  a 
few  states  there  Is  a  distinction  based  upon 
statutory  provisions  which  In  terms  permit 
a  waiver  In  the  case  of  misdemeanors,  or  In 
trials  before  Justices,  or  in  certain  courts  of 
Inferior  Jurisdiction."  24  Cyc.  ISO,  and  cases 
cited. 

[2,  3]  Although  In  this  state,  under  tbe 
Constttutlon  (article  1,  {  15),  "the  right  of 
trial  by  Jury  shall  remain  Inviolate,"  it  may 
be  expressly  waived  or  lost  by  nonclalmer 
thereof  in  dvil  cases.  But  it  is  not  so  in 
criminal  appeals.  On  the  contrary,  there  is 
a  direct  prohibition;  for  under  Gen.  Laws 
1909,  c.  296,  S  9,  it  is  provided  that:  "AU 
criminal  appeals  shall  be  heard  and  tried  in 
tbe  superior  court  witb  a  Jury."  This  is  a 
mandatory  provision,  which  cannot  be  waiv- 
ed. The  superior  court  has  no  Jurisdiction 
to  try  a  criminal  appeal  without  a  Jury,  and 
a  motion  in  arrest  of  Judgment  might  well 
be  Interposed  in  any  case  where  the  statute 
had  been  violated  In  this  particular;  and  in 
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case  of  imprlaonment  upon  a  mlttlmns,  a 
writ  of  habeas  corpus  would  lie  for  tbe  en- 
largemait  of  tbe  person  so  detained. 

For  these  reasons,  the  proceedings  bad  In 
the  superior  court  after  waiver  of  jury  trial 
therein  were  null  and  void,  and  resulted  in 
a  mistrial  of  the  case,  and  therefore  the  case 
must  be  remitted  to  tbe  superior  court  for 
farther  proceedings. 


OIK.  I.  445) 

TOWN  or  WAKWICK  t.  BARBBB. 

(Supreme  Court  of  Rhode  Island.    June  8, 
1811.) 

Towirs  (I  49*)— Salabim  of  Of»io«b»— Lnn- 

ZATIOR   BT  APPKOPMATIOH. 

A  vote  at  a  town  financial  meeting,  fixing 
the  salaries  of  members  of  tbe  town  council 
at  a  certain  sum  for  the  year,  is  a  limitation  on 
any  appropriation  for  payment  of  salaries  dur- 
iag  sncn  year:  and  the  town  treasurer  may  not 
exceed  such  limitation. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Die  S  86;    Dec.  Dig.  t  49.*] 

Sizceptions  from  Superior  Court,  Kent 
County :  Christopher  M.  Lee,  Judge. 

Sqwrate  actions  by  the  Town  of  Warwick 
against  Joseph  Barber,  against  George  J. 
Holden,  against  Louis  Lemoine,  against  Sam- 
uel H.  Long,  against  Adelbert  B.  Place, 
against  William  U.  Smith,  and  against  Am- 
asa  P.  Taber.  Decision  for  plaiutiS,  and 
defendants  except.  Bxceptlons  oiyermled, 
and  cases  severally  remitted,  with  directions 
to  enter  judgment  for  plaintiff. 

Qntain  ft  Keman  and  Joseph  McDonald, 
ft>r  pUlntUt.  Jobn  F.  Murphy  and  Samuel 
W.  K.  Allen,  for  defendants. 

BLODGFTT,  J.  These  are  seven  actions 
of  assumpsit  against  tbe  seven  members  of 
the  town  council  of  Warwick  for  tbe  year 
1908-09,  which  are  tried  together  by  consent 
of  parties,  and  in  each  of  which  it  is  sought 
to  recover  the  sum  of  $150,  with  interest, 
which  sum  it  la  claimed  was  illegally  paid 
to  each  of  said  defendants  In  excess  ot  bis 
lawful  salary  for  said  year.  In  tbe  superior 
court  Jury  trial  was  waived,  and,  after  deci- 
sion by  tbe  trial  jnstice  in  favor  of  tbe 
plaintiff  In  each  case,  the  defendants  have 
excepted  to  said  decision  In  each  case,  and, 
Inasmncb  as  tbe  same  questions  arise  in  each 
case,  they, have  been  argued  together  before 
this  court 

The  testlnHmy  shows  that  tbe  defendants 
Barber,  Holden,  Lemoine,  Long,  Place,  Smith, 
and  Taber  were  severally  elected  as  members 
of  said  town  council  on  November  8,  ld06, 
and  severally  qualified  November  9,  1908.  It 
Is  also  undisputed  that  at  an  adjourned  finan- 
cial town  meeting  of  said  town,  held  on  De- 
cember 18,  1906,  the  following  vote  was  pass- 
ed: "Voted:  That  the  annual  salary  of  each 
member  of  the  town  council  shall  be  $50, 
which  sum  shall' be  his  full  compensation  for 
all  services  performed  by  blm  as  a  member 


of  the  town  council,  or  on  any  committee 
thereof,  or  for  any  services  performed  by 
him  for  tbe  town  in  any  capacity,  during  the 
term  for  which  he  is  elected.  No  member  of 
tbe  town  council  shall  have  any  pecuniary 
Interest,  directly  or  Indirectly,  In  any  con- 
tract entered  into  by  the  town  council,  or  by 
tbe  town  through  any  of  its  agents,  while  he 
is  a  member  of  the  council.  Any  contract 
entered  Into  In  violation  of  the  provisions  of 
this  vote  stiall  be  void;  and  the  town  treas- 
urer shall  make  no  payments  thereon,  and 
no  councilman,  during  bis  term  of  service  as 
such  councilman;  shall  be  employed  by  any 
other  department  of  this  tpwn,  or  rec-elve 
any  emolument  other  than  tbe  salary  pro- 
vided In  this  resolution." 

The  testimony  of  the  town  treasurer,  Her- 
bert W.  Barber,  as  to  tbe  payments  for  sal- 
ary to  said  defendants  for  said  year,  is  as 
follows:  "I  see;  yes,  sir.  February  8,  1909, 
$50,  to  seven  members.  May  10,  1909,  $50,  to 
seven  members.  August  10,  1909,  $50,  to 
seven  members.  October  25,  1909,  $50,  to 
seven  members."  He  apparently  justifies  bis 
action  by  reference  to  the  provision  of  a 
vote  passed  at  the  annual  financial  meeting 
the   previous  year,   viz.,   on   November   19, 

1907,  and  which  Is  as  follows:  "Tbe  annual 
salary  of  the  town  councllmen  is  hereby  fixed 
at  $200  per  annum,  which  sum  shall  be  In 
full  for  all  services  as  councllmen,  or  as 
councllmanic  committees;  and  said  council- 
men  are  hereby  prohibited  from  drawing  any 
money,  directly  or  indirectly,  from  this  town 
for  any  services,  teams,  or  material  fnmisb- 
ed  or  performed  In  connection  with  the  high- 
way work  of  the  town;  and  the  treasurer  is 
hereby  enjoined  from  making  any  such  pay- 
ments." 

This  court  in  Qnlnn  v.  Barber,  SI  R.  I.  588, 
at  page  644.  77  Atl.  1003,  at  page  1006,  in  re- 
ferring to  the  vote  passed  on  December  18, 

1908,  decided  as  follows:  "In  onr  opinloit, 
however,  tbe  vote  above  quoted,  fixing  tbe 
amount  of  compensation  to  be  paid  to  each 
member  of  tbe  town  council  for  his  serrlces 
daring  tbe  year  for  which  he  was  elected* 
constitutes  a  limitation  upon  any  appropria- 
tion for  tbe  payment  of  the  salaries  of  town 
officers  during  said  year.  Tbe  Intention  of 
the  financial  town  meeting  to  limit  the 
amount  that  should  be  paid  to  any  member 
of  tbe  town  council  is  clear,  and  the  pay- 
ment to  any  member  of  any  sum  in  excess 
thereof  is  what  Is  sought  by  tbe  bill  to  be 
enjoined.  Tbe  appropriation  for  payment 
for  tbe  services  of  each  member  of  the  town 
council  being  thus  limited,  the  town  treasur- 
er cannot  exceed  such  limitation." 

This  is  decisive  of  tbe  case  at  bar,  and  the 
defendants'  said  exceptions  are  severally 
overruled,  and  tbe  cases  are  severally  remit- 
ted to  tbe  superior  court  for  the  county  of 
Kent,  with  direction  to  enter  judgment  for 
tbe  plaintiff  in  each  case  upon  the  decision 
heretofore  rendered. 
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80  ATLANTIC  BBPOBTBB 


(B.I. 


(sa  a.  I.  <»4) 
McHUOH  T.  PROVIDBNCB  GAS  00. 

(Sopreme  Court  of  Rhode  Island.    Jane  7, 
1911.) 

Masteb  and  Servant  (§  278*)— Injubies  to 
Employ^— Negligence— Evidence  —  Svm- 

CIENCT. 

Evidence  !n  an  action,  for  In  jury  to  a  gas- 
works emptor^  caused  by  a  defective  pipe  and 
valve,  held  insufficient  to  show  negligence  of 
tlie  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  954-977;  Dec.  Dig.  | 
278.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Christopher  M. 
Lee,  Judge. 

Action  by  Patrick  McHugh  against  the 
Providence  Gas  Company.  Directed  verdict 
for  defendant,  and  plaintlfF  brings  (excep- 
tions. Exceptions  overruled. 

A.  B.  Crafts  and  John  P.  Brennan,  for 
plalntur.  Francis  B.  Eeeney,  Seeber  Ed- 
wards, and  Edwards  &  Angell,  for  defendant 

BLODGETT,  J.  This  is  an  action  for  per- 
sonal Injuries,  tried  to  a  jury  on  November 
7  and  9,  1910,  In  the  superior  court,  and  re- 
sulted In  the  granting  of  a  nonsuit  at  the 
dose  of  the  plaintiff's  evidence.  The  plain- 
tiff Is  now  before  this  court  on  his  bill  of 
exceptions  duly  allowed,  in  which  he  claims 
prejudicial  error  was  committed  against  him 
by  the  granting  of  defendant's  motion  for  a 
nonsuit,  and  by  the  admission  and  exclusion 
of  certain  evidence. 

The  accident  forming  the  basis  of  this  ac- 
tion is  the  same  accident  which  was  before 
this  court  In  the  case  of  Mulvey  v.  Providence 
Gas  Company,  30  H.  I.  547  (1910),  the  plain- 
tiff is  the  McHugh  mentioned  in  80  B.  I.  548, 
54»,  76  AU.  666,  667,  In  the  opinion  in  that 
case,  and  the  pleadings,  with  the  exception 
of  the  name  of  the  plaintiff  and  a  slightly 
reduced  ad  damnum  In  the  declaration,  are 
identical  with  the  pleadings  before  the  court 
In  that  case.  The  plaintiff  states  his  cause 
of  action  in  two  counts,  both  of  which  base 
his  light  to  recover  on  the  alleged  negligence 
of  the  defendant.  In  the  first  count  it  Is 
alleged  that  the  plaintiff  was  Injured  because 
the  defendant  used  In  its  process  of  manu- 
facturing gas  a  certain  pipe  and  valve  which 
were  defective,  and  which  the  defendant 
"knew,  or  but  for  want  of  reasonable  care 
and  diligence  would  have  known,"  were  de- 
fective. In  the  second  count  the  defendant 
is  alleged  to  have  been  negligent  because  it 
did  not  exercise  a  reasonable  Inspection,  so 
as  to  keep  and  maintain  In  safe  repair  its 
said  pipe  and  valve.  To  each  count  the  de- 
fendant filed  the  general  Issue.  The  issue, 
as  framed  by  the  pleadings,  In  so  far  as  the 
negligence  of  the  defendant  was  concerned, 
was  therefore:  "Did  the  defendant  use  a 
valve  and  pipe  which  were  defective,  which 


defect  it  knew  or  wonld  have  known  had  it 
used  due  care?" 

The  evidence  at  the  trial  of  this  case  tend- 
ed to  establish  facts  substantially  similar  to 
those  set  forth  In  the  opinion  of  the  court 
In  the  Mulvey  Case.  The  court  has  examined 
the  pipe  and  the  cotter  bar  and  plate  In  use 
at  the  time  of  the  accident  and  produced  as 
an  exhibit  In  this  case,  and  we  are  unable  to 
find  now,  as  we  were  unable  to  find  in  the 
Mulvey  Case,  any  negligence  on  the  part  of 
the  defendant,  and  we  remain  of  the  opin- 
ion there  expressed  as  to  the  cause  of  the 
accident.  We  find  no  error  of  the  trial  jus- 
tice on  the  exceptions  relating  to  the  admis- 
sion and  rejection  of  evidence,  and  are  of  the 
opinion  that  the  nonsuit  was  properly 
granted. 

Plaintiff's  exceptions  overruled,  and  case 
remitted  to  the  superior  court,  with  direction 
to  enter  Judgment  as  of  nonsuit  for  the  de- 
fendant. 


STATE  T.  PAPA. 


(tt  R.  I.  45S) 


(Supreme  Court  of  Bhode   Island.     June  1% 
1911.) 

1.  Cbiuinai,  Law  (f  906*)— Motion  fob  New 
Tbiai^-'  Statdtobt  Pbovisions- "Ebbob  of 
Law  Occubbing  at  the  Tbial." 

Gen.  Laws  1909,  c.  298,  S  12,  provides 
that  a  part;  entitled  to  appeal  after  verdict, 
except  in  a  cause  tried  before  a  jury  in  a  su- 
perior court,  may  file  with  the  clerk  of  such 
court  a  motion  for  new  trial  for  any  reason 
other  than  "error  of.  law  occurring  at  the 
trial."  Gen.  Laws  1909,  c.  297,  I  2,  declares 
that  a  party  in  any  action  in  a  superior  court 
in  which  the  trial  was  not  fair  and  impartial 
may,  after  verdict,  petition  the  Supreme  Court 
for  a  new  trial.  Defendant,  in  grounds  of  his 
motion  for  a  new  trial  after  verdict  in  a  prose- 
cution for  assault  with  a  dangerous  weapon; 
claimed  that  he  did  not  have  a  fair  and  impar- 
tial trial,  in  that  the  presiding  jud^e  allowed 
the  prosecuting  attorney,  over  objection,  to 
state  that  it  was  improper  for  defendant  to  con- 
verse with  a  witness  summoned  by  the  state 
relative  to  the  testimony  to  be  given  by  said 
witness  at  the  trial,  and  in  that  the  court  in« 
strutted  that  the  state's  witnesses  bad  been  ap- 
proached by  defendant's  attorney  to  learn  what 
they  were  to  testify,  and  that  the  state's  wit- 
nesses should  be  left  alone  by  the  defendant. 
Held,  that  the  claims  stated  "error  ot  law 
occurring  at  the  trial,"  and  were  inappropri- 
ate, under  chapter  29S,  I  12,  and  that  the  reme- 
dy under  chapter  297,  {  2,  was  exclusive. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  90a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2460;  vol.  8,  p.  7053.) 

2.  Cbiminai,  Law  (j  1144*)— AppeaI/— Review 
— Pbesumptions. 

Where  defendant  on  appeal  doeS  not  point 
out  wherein  the  jury  disregarded  the  law  as 
Riven  to  them  by  the  trial  court,  and  the  record 
does  not  disclose  such  fact,  it  is  to  t>e  presumed 
that  the  verdict  is  in  accordance  with  the  ia< 
structions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  nig.  §§  2736-2781,  3016-3087;  Dec.  Dig. 
i  1144.*] 
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8.  CBnnsAL  Law  (J  918*)— Monow  fob  Nkw 
Tbiai<— Statdtost  Pbovisions  as  to  Nkw 
Tbiai« 

A  jiuUoe  of'  tb«  superior  court  i*  not  per- 
mitted, under  Gen.  Laws  1909,  c.  298,  S  12, 
to  pass  upon  his  own  errors  of  law ;  and  nence 
a  motion  for  new  trial  on  the  ground  of  errors 
of  law  occurring  at  the  trial  ia  properly  denied. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  S  918.*] 

4.  Gbjutsal  Law  ({  1055*)^— Apfeai^-Neces- 
siTT  OF  Exception— CoTJRsz  and  Cohduct 
or  Trial. 
Where  the  presiding  Justice  at  a  trial  with 
K  jury  ens  in  permitting  the  prosecuting  at; 
torney,  over  objection,  to  make  prejudicial  re- 
marks,   it   is   necessary    for    the   defendant   to 
take  exception  to  the  rulings  of  the  court  com- 
plained of  in  order  to  bring  them  to  this  court 
for  reriew. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  {   1055.*] 

&  CsDiiNAi,  IjAW  (J  1172*)— Instbuctions  Im- 
vadino  pbovinot  ov  juby— comment  ab  to 
Conduct  of  Counsel  fob  Accused. 

In  a  prosecution  for  essanlt  with  a  dan- 
gerous weapon,  the  court  charged  that  it  was 
unfortunate  that  the  defendant's  attorney  should 
feel  under  obligation  to  send  for  cue  of  the  wit- 
nesses he  knew  had  been  summoned  by  the 
state,  and  that  the  state's  witnesses  should  be 
left  alone  by  the  defendant,  and  should  not  be 
approached  by  defendant,  with  any  object  of 
influencing  their  testimony.  Held  prejudicial 
error. 

[Ed.  Note.— For  other  oases,  see  Crii&lnal  Iaw, 
Dec.  Dig.  {  1172.*] 

&  WrrwESSM  CI  2*)  — Cbiminai  Law  (S 
ee^*)  —  Right  of  Acoubbo  to  Ookpcl- 
BOBY  Pkocbss— Constitutional  Pbovmions. 
Under  Const,  art.  1,  $  10,  which  provides 
Uiat  in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory  pro- 
cess for  witnesses,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation,  a  defendant 
in  a  criminal  prosecution  may  summon  witness- 
es who  have  been  summoned  by  the  prosecution, 
since  »  witness  cannot  belong  to  either  side, 
and  may  interview  as  many  as  possible  of  the 
eyewitnesses  to  the  facts  In  controversy,  and 
personally  or  by  attorney  ascertain  what  their 
testimony  may. be.  '       . 

[Bd.  Note.— For  other  cases^  aee  Witnesses, 
Cent.  Dig.  {  24:  Dec.  Dig.  i  2;*  ,Criminal  Law, 
Dec  Dig.  f  666%.*] 

7.  Cbiminal  Law  (g  361*)— Bvidbrch- Faots 

IK  Issue— Flight  of  Accused. 

Evidence  of  the  conduct  of  a  person  accus- 
ed, subsequent  to  the  oommisaion  of  the  offense 
with  which  he  is  charged,  is  admissible;  and 
hence  evidence  of  his  flinit  is  a  circumstance 
which  the  jury  may  consider  on  the  question  of 
defendant's  guilt. 

(Bl  Note.— For  other  cases,  see  Criminal  Law, 
Omt  Dig.  U  77fr-786;    Dec.  Dig.  i  851.*] 

&  Cbixikai,   LjlW    (W   763,   784*)— Inbtbuo 
noNB— iRyADina  Pbovincx  of  the  Jubt— 
Wecght  akp  SujnfiuijmoT  of  Etioxnob. 
An   Instruction,   in   a   prosecution  for   as- 
•anlt  with  a  dangerous  weapon,  that  the  flight 
et  accused  after  the  assault  made  a  prima  facie 
ease  of  gnilt  on  his  part,  if  not  exidained,  is 
erroneous,   since,   under   Const   art.   1,   {   14, 
giving  the  accused  the  protection  of  the  prin- 
dple   that  every  person   is  presumed  innocent 
until  he  is  proven  guilty,  and  under  article  1, 
f  10,  declaring  an  accused  shall  not  be  deprived 
of  life,  liberty,  or  property  unless  Ijy  the  judg- 
ment of  his  peers  or  the  law  of  the  land,  it  Is 


the  province  of  the  juir  to  determine  the 
weight  of  this  sort  of  evidence.  ' 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  II 1781-1748;  Dee.  Dig.  ||  763,  764.*] 
9.  Assault  and  Battbbt  (|  83*)— Aduissz- 

BiLrrr  of  E?vidbncis— Pebsonal  Relations. 
In  a  prosecution  for  assault  with  a  dan- 
gerous weapon,  whether  defendant  is  married 
or  single  is  immaterial. 

[E2d.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  |  88.*] 

Bxceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Charles  Papa  was  conTlcted  of  assault 
with  a  dangeroos  weapon,  and  brings  excep- 
tions. Exceptions  sustained  in  part,  and  case 
remitted  for  new  trial. 

See,  also,  78  Att.  888. 

William  B.  Greenottgh,  Atty.  Oen.,  and 
Harry  P.  Cross,  Second  Asst  Atty.  G«i.,  for 
the  State.  Edward  M.  Sullivan  and  Francis 
B.  Sulliran,  for  defendant. 

DUBOIS,  C.  K.  The  defendant  was  in- 
dicted for  an  assault  with  a  dangerons  weap- 
on, to  wit,  a  knife.  The  case  was  tried  In 
the  superior  court,  and  resulted  in  a  verdict 
of  guilty  with  recommendation  of  mercy. 
The  defendant  filed  his  motion  for  a  new 
trial,  which  motion  was  heard  and  denied 
by  the  Justice  of  the  superior  Court  who  pre- 
sided at  said  trial.  The  case  is  now  before 
this  court  for  the  consideration  of  the  de- 
fendant's exceptions,  tlie  truth  of  vvbich  was 
established  by  us  upon  his  petition  brought 
for  that  purpose,  viz.:  The  exception  taken 
to  the  refusal  of  the  superior  court  to  grant 
the  defendi'nli's  motion  for  a  new  trial,  and 
the  following  exceptions,  numbered  by  the 
defendant  I,  II,  III;  IV.  and  V,  In  his  blU 
of  exceptions,  to  wit: 

"I.  To  that  part  of  the  charge  of  the  Jus- 
tice presiding  at  the  trial  of  said  cause  which 
stated  that'  the  attorney  for  the  defendant 
knew  at  the  time  of  the  Interview  with  the 
witness  John  Malone  that  he  had  been  sum- 
moned In  behalf  of  the  state,  on  the  ground 
that  the  evidence  shows  that  the  boy  was 
summoned  by  the  state  on  Monday  night,  on 
the  ground  that  the  attorney  for  the  defend- 
ant notified  the  defendant  In  this  case  on 
Monday  night  to  bring  the  boy  to  his  office 
on  Tuesday  morning,  and  that  there  Is  noth- 
ing in  the  evidence  to  show  that  the  attorney 
for  the  defendant  knew  at  the  time  that  the 
Interview  was  held  In  his  office  that  the  boy 
was  under  summons  by  the  state.  Tran- 
script, page  181. 

"II.  To  that  part  of  the  charge  of  the  Jus- 
tice presiding  at  the  trial  of  said  cause  whlA 
suggests  that  the  fleefngof  the  defendant  un- 
der the  circumstances  in  this  case  Is  prima 
facie  evidence  of  his  guilt.  Transcript,  page 
182. 

"III.  To  that  part  of  the  diarge  of  t2ie 
Justice  pr6i>AdIng  at  the  trial  of  said  cause 


*Fte  otiMr  CMM  see  same  topic  and  secUaa  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Bertes  &  Rap'r  Indems 
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-which  snggests  that  the  evidence  which  the 
attorney  for  the  defendant  gave  to  the  effect 
that  he  was  notified  by  the  defendant  that 
John  Malone  was  a  witness  In  this  case  is 
susceptible  of  the  construction,  which  his 
honor  has  pat  upon  it,  that  said  attorney 
for  the  defendant  knew  that  said  witness  bad 
been  summoned  by  the  state  as  a  witness  In 
this  case.     Transcript,  page  184. 

"IV.  To  that  part  of  the  charge  of  the 
Justice  presiding  at  the  trial  of  said  cause 
as  set  forth  In  the  following  language:  'No, 
if  your  honor  please,  I  will  take  now  an  ex- 
ception to  your  honor's  last  statement  that 
I  knew  he  was  to  be  a  witness,  on  the  ground 
there  is  no  testimony  in  this  case  that  I  knew 
he  was  to  be  a  witness;  that  my  testimony 
was  that  he  was  a  witness.  He  was  a  wit- 
ness In  the  sense  be  was  a  witness  of  the 
affair,  not  tliat  he  was  to  be  a  witness  sum- 
moned dther  by  himself  or  the  state;  and, 
further,  there  Is  nothing  in  the  testimony 
upon  which  may  be  predicated  the  charge  of 
your  honor  that  I  knew  of  his  being  summon- 
.  ed  by  the  state,  because  there  is  testimony 
In  the  record  that  an  arrangement  was  made 
by  me  that  he  was  to  appear  at  my  ofiBce 
whereby  to  come  to  this  court  at  9  o'clock 
Wednesday  morning,  an  arrangement  entered 
Into  on  Tuesday  morning,  when  he  was  to 
come  to  my  office.' 

"V.  To  the  sustaining  by  the  justice  pre- 
siding at  the  trial  of  said  cause  of  the  ob- 
jection of  the  Assistant  Attorney  General  for 
the  state  to  the  thirteenth  question  of  coun- 
sel for  the  defendant  asked  the  defendant, 
as  shown  on  page  149  of  the  transcript." 

The  defendant's  motion  for  a  new  trial 
reads  as  follows: 

"And  now  comes  the  respondent  in  the 
above-entitled  cause,  within  seven  days  after 
verdict  therein,  and  moves  that  a  new  trial 
be  granted  him,  and  for  grounds  of  said  mo- 
tion, upon  which  said  grounds  he  hereby  de- 
clares he  relies,  he  says: 

"I.  That  said  respondent  did  not  have  a 
fair  and  impartial  trial,  in  that  the  prosecut- 
ing attorney,  notwithstanding  the  objection 
of  said  respondent,  was  allowed  by  the  Jus- 
tice presiding  at  ttie  trial  of  said  cause  to 
state  to  the  jury  that  it  was  improper  for 
the  respondent  by  his  attorney  to  Interview, 
confer,  or  have  any  intercourse  with  a  wit- 
ness summoned  by  the  state  relative  to  the 
testimony  to  be  offered  by  said  witness  at 
said  trial,  to  the  manifest  prejudice  of  said 
respondent  before  said  jury. 

"II.  Tliat  said  respondent  did  not  have  a 
i^lr  and  impartial  trial,  in  that  the  Justice 
^presiding  at  the  trial  of  said  cause  instruct- 
ed the  Jury'  that  the  state's  witnesses  had 
been  approached  by  the  respondent,  by  Us 
attorney,  to  learn  what  they  were  to  testify 
to,  and  that  the  state's  witnesses  should  be 
left  alone  by  the  defendant,  and  should  not 
be  approached  by  him  to  learn  what  they  are 
to  testify  to,  to  the  manifest  prejudice  of 
said  respondent  before  said  Jury. 


"III.  That  the  record  In  this  cause  shows 
a  variance  between  the  indictment  and  the 
proof,  in  that  the  indictment  charges  as- 
sault with  a  dangerous  weapon,  while  there 
is  no  proof  that  establishes  the  size  or  char- 
acter of  tht  pocket  knife  in  the  hands  of  the 
respondent  as  a  dangerous  weapon. 

"IV.  That  said  verdict  Is  against  the  law. 

"V.  That  said  verdict  is  against  the  law 
and  the  evidence,  and  the  weight  thereof. 

"Wherefore  the  said  respondent  moves  that 
a  new  trial  be  granted  him." 

[1]  The  motion  for  a  new  trial  was  filed 
under  the  provisions  of  Gen,  Laws  1909,  c. 
298,  {  12,  which  provides:  "Within  seven 
days  after  verdict  any  person  or  party  en- 
titled to  except  in  a  cause  or  proceeding  tried 
by  a  Jury  in  the  superior  court  may  file  In 
the  office  of  the  clerk  of  said  court  a  motion 
for  a  new  trial  for  any  reason  for  which  a 
new  trial  Is  usually  granted  at  common  law, 
other  than  error  of  law  occurring  at  the  tri- 
al. Such  motion  shall  state  the  grounds  ro- 
lled upon  in  Its  support.  The  court,  after 
hearing  the  parties,  may  set  aside  the  ver- 
dict and  order  a  new  trial,  with  or  without 
terms.  A  verdict  shall  not  be  set  aside  as 
excessive  by  the  Supreme  or  superior  court 
until  the  prevailing  party  has  been  given  op- 
portunity to  remit  so  much  thereof  as  the 
court,  adjudges  excessive."  It  will  be  noticed 
that  "error  of  law  occurring  at  tlie  trial"  is 
excluded  from  the  reasons  for  which  a  new 
trial  may  be  granted  upon  such  a  motion; 
also  the  claim  made  by  the  defendant  in  the 
first  and  second  grounds  of  his  motion,  that 
he  did  not  have  a  fair  and  impartial  trial  of 
the  case  in  the  superior  court,  are  inappro- 
priate in  such  a  motion.  If  the  defendant 
did  not  have  a  fair  and  impartial  trial  for 
the  reasons  0ven  in  the  motion,  it  was  on 
account  of  error  of  law  occurring  at  the 
trial. 

Moreover,  anbther  remedy  is  provided  by 
Gen.  Laws  1900,  c.  297,  {  2,  in  the  follow- 
ing terms:  "A  party  or  garnishee  in  any  ac- 
tion or  proceeding  in  the  superior  court  in 
which  a  trial  has  been  had  which  was  not 
full,  fair,  and  impartial,  may  at  any  time 
within  one  year  after  verdict  or  decision 
petition  the  Supreme  Court  for  a  new  trial ; 
and  the  Supreme  Court  may,  with  or  with- 
out terms,  order  a  new  trial  in  the  superior 
court"  .  This  remedy  Is  exclusive,  and  there- 
fore there  Is  no  necessity  for  further  con- 
sideration of  the  first  and  second  grounds 
of  said  motion. 

The  third  ground  thereof  is  also  untenable. 
There  was  ample  proof  of  the  dangerous 
character  of  the  wounds  inflicted  by  means 
of  the  knife  in  the  hands  of  the  respondent. 
There  could  hardly  be  a  fairer  test  than  that, 
which  speaks  of  results  rather  than  theories 
or  speculations,  of  facts  instead  of  opinions: 

[2]  As  to  the  fourth  ground,  the  defehdant 
has  not  suggested,  and  we  faU  to  find,  where- 
in the  jury  disregarded  the  law  as  it  was 
given  to  them  by  the  Justice  of  the  superior 
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court  wbo  presided  at  the  trial.  Therefore 
It  is  to  be  assumed  that  the  verdict  is  in  ac- 
cordance with  the  instructions  given. 

[S]  Concerning  the  fifth  and  last  ground, 
that  the  verdict  was  against  the  evidence,  at 
the  trial  the  defendant  admitted  the  com- 
mission of  the  assault  with  a  knife,  his  sub- 
sequent flight,  and  his  plea  of  guilty  to  a 
similar  charge  in  the  district  court;  but  he 
claimed  that  what  he  did  was  done  In  de- 
fending himself  from  an  unprovoked  assault 
made  upon  him  and  begun  by  the  prosecutor. 
In  this  condition  of  the  evidence,  It  was  the 
duty  of  the  Jury  to  ascertain  the  truth  if  pos- 
sible, and  there  Is  nothing  In  the  transcript 
of  testimony  to  indicate  that  the  Jury  were 
not  warranted  in  arriving  at  the  conclusion 
which  they  did.  The  motion  for  a  new  trial 
was  therefore  properly  denied  by  the  Justice 
of  the  superior  court,  who  is  not  permitted 
by  the  statute  to  pass  upon  bis  own  errors  of 
law,  if  any  there  be. 

[4]  If  the  presiding  Justice  at  the  trial  did 
err  in  permitting  the  prosecuting  attorney, 
against  the  objection  of  the  respondent,  to 
make  Improper  and  prejudicial  remarlcs  to 
the  Jury,  It  was  the  duty  of  the  respondent 
to  take  exception  to  the  ruling  of  the  court 
complained  of,  in  order  tliat  the  same  might 
be  brought  to  the  attention  of  this  court  in 
an  orderly  manner.  So  far  as  we  are  able 
to  ascertain  from  an  Inspection  of  the  tran- 
script, no  such  exception  was  taken,  and  the 
matters  contained  in  the  first  ground  of  the 
motion  for  a  new  trial  are  not  now  before  us. 

[I]  We  pass  now  to  the  consideration  of 
the  exceptions  that  were  taken.  The  first  ex- 
ception lias  relation  to  the  following  portion 
of  the  charge  of  the  Justice  presiding  to  the 
Jury:  "^he  state  has  also  brought  this  lit- 
tle boy  in  here,  John  Malone,  if  that  Is  his 
name.  Xou  have  heard  his  statement  here, 
and  you  have  heard  what  occurred  In  Mr. 
Sullivan's  office.  I  will  say,  gentlemen.  In  re- 
gard to  that  matter,  It  la  unfortunate  that  the 
defendant's  attorney  should  feel  under  any 
obligation  to  send  for  one  of  the  witnesses 
for  the  state,  who  has  been  summoned  by  the 
state,  and  that  he  knows  has  been  summoned 
by  the  state,  and  summon  him  to  his  office, 
and  there  tell  him  what  the  defendant  has 
said  were  the  facts  of  the  case,  and  ask  him 
If  that  la  not  true,  and  have  the  boy  say  it  is 
true;  then  tell  the  boy  be  must  come,  or  be 
should  come.  Into  court  and  tell  the  story  In 
that  way.  That  Is  an  unfortunate  circum- 
stance, to  say  the  least  The  state's  witness- 
es should  be  left  alone  by  the  defendant 
They  should  not  be  approached  by  the  de- 
fendant with  any  object  of  influencing  their 
testimony  In  any  way.  You  have  heard  the 
boy's  slory  here  as  to  Just  what  occurred  in 
Mr.  Sullivan's  office,  and  you  have  heard  Mr. 
Sullivan's  story,  and  you  have  heard  the 
story  of  the  others,  who  claim  to  have  been 
present  and  wbo  have  given  their  version 
of  that  affair.  Tou  will  determine  what  the 
facts  are  for  yourself."    We  are  of  the  opin- 


ion that  this  portion  of  the  charge  contains 
error  prejudicial  to  tbe  rights  of  the  defend- 
ant 

[I]  The  attorney  for  the  defendant,  not 
only  bad  tbe  right  but  It  was  his  plain  "duty 
towards  his  client,  to  fully  Investigate  tbe 
case  and  to  Interview  and  examine  as  many 
as  possible  of  the  eyewitnesses  to  the  as- 
sault in  question,  together  with  any  other 
persons  who  might  be  able  to  assist  blm  in 
ascertaining  the  truth  concerning  the  event 
In  controversy.  Witnesses  are  not  parties, 
and  should  not  be  partisans.  They  do  not 
belong  to  either  side  of  the  controversy. 
They  may  be  summoned  by  one  or  the  other 
or  both,  but  are  not  retained  by  either.  It 
would  be  a  most  unfortunate  condition  of  af- 
fairs if  a  party  to  a  suit  dvll  or  criminal, 
should  be  permitted  to  monopolize  the  sourc- 
es of  evidence  applicable  to  the  case  to  use 
or  not  as  might  be  deemed  most  advanta- 
geous. Such  a  proceeding  in  a  criminal  case 
would  violate  the  provisions  of  the  Constitu- 
tion of  this  state  (article  1,  §  10),  which  pro- 
vides that,  "In  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  Impartial  Jury,  to  be 
informed  of  the  nature  and  cause  of  tbe 
accusation,  to  be  confronted  with  the  wit- 
nesses against  him,  to  have  compulsory  pro- 
cess for  obtaining  them  in  his  favor,  to  have 
the  assistance  of  coansel  In  his  defense,  and 
shall  be  at  liberty  to  s'jpeak  for  himself;  nor 
shall  he  be  deprived  of  life,  liberty,  or  prop- 
erty, unless  by  the  Judgment  of  big  i)eer8,  or 
the  law  of  the  land." 

Tbe  defendant  therefore,  has  the  constitu- 
tional right  to  have  compulsory  process  for 
obtaining  witnesses  to  testify  in  bis  behalf. 
He  has  also  the  right  either  personally  or 
by  attorn^,  to  ascertain  what  their  testi- 
mony will  be.  But  in  the  interviews  with 
and  examination  of  witnesses,  out  of  court, 
and  before  the  trial  of  the  case,  the  examin- 
er, whoever  he  may  be,  layman  or  lawyer, 
must  exercise  the  utmost  care  and  caution 
to  extract  and  not  to  inject  Information,  and 
by  all  means  to  resist  the  temptation  to  in- 
fluence or  bias  tbe  testimony  of  the  witness- 
es. If  In  any  case  the  claim  should  be  made 
that  a  party  has  misconducted  himself  In  this 
respect,  the  matter  should  be  left  to  the  de- 
termination of  the  Jury,  as  affecting  the  ques- 
tion of  his  guilt  or  Innocence  of  the  crime 
charged.  If  It  was  charged  that  an  attorney 
had  been  guilty  of  such  impropriety.  It 
would  constitute  cause  for  the  disciplinary 
action  of  the  court  and  should  not  be  sub- 
mitted to  tbe  Jury,  unless  It  appeared  that 
it  was  done  with  the  knowledge  and  consent 
of  his  client  in  which  case  the  matter  should 
be  left  to  the  determination  of  the  Jury.  The 
court,  however,  sbonld  refrailn  from  the  use 
of  expressions  which  are  likdy  to  give  tbe 
Jury  tbe  impression  that  the  court  has  pre- 
judged the  matter.  The  expressions  of  the 
court  in  this  case,  above  quoted,  beginning, 
"It  Is  unfortunate  that  the  defendant's  at- 
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tomcy  sbould  fed  under  any  obligation  to 
send  for  one  of  the  witnesses  for  the  state," 
and  ending,  "That  Is  an  unfortunate  drcum- 
Btance,  to  say  the  least,"  are  subject  to  this 
criticism.  This  exception  must  therefore  be 
sustained. 

[7]  The  second  exception  Is  taken  to  the 
following  charge  of  the  trial  court:  "Now, 
there  was  some  other  evidence  here.  There 
has  been  one  or  two  Italian  women  who  have 
.told  what  they  know  about  the  matter;  but,' 
among  other  things,  the  defendant  himself 
has  been  upon  the  stand,  and  be  says  that  he 
did  knock  this  man  down,  struck  him  with 
his  flsts,  and  that  he  did  do  the  cutting,  and 
he  says  that  immediately  after  the  party  who 
claims  to  have  been  assaulted  was  struck  by 
bis  flst  and  was  cut  that  he  fled,  that  he 
went  to  bis  house,  got  his  cap,  took  his 
bicycle,  and  left  his  home,  and  left  the  state 
of  Rhode  Island,  and  was  gone  until  about 
the  time  of  his  arrest,  when  he  returned 
some  20  days  or  so  after  the  occurrence.  I 
will  say  to  yon,  gentlemen,  that  the  very  fact 
that  the  defendant  under  those  circumstanc- 
es which  he  has  related  here,  saw  fit  to  flee 
from  the  state,  makes  a  prima  facie  case 
which  indicates  guilt  on  his  part"  And  lat- 
er, in  the  course  of  his  charge  to  the  jury, 
the  judge  added  the  following  remarks  on 
the  same  subject:  "And  that  he  at  that 
time,  as  soon  as  the  affray  between  him  and 
Aramlno  was  over,  immediately  left  as 
he  has  told  you  her&  But  gentlemen,  as  I 
have  already  called  to  your  attention,  the 
very  fact  that  he  ran  away  is  a  circumstance 
which  indicates  gnllt  if  not  explained  by 
him  to  your  satisfaction."  There  Is  no  ques- 
tion but  that  evidence  .of  the  conduct  of  the 
defendant  subsequent  to  the  commission  of 
an  ofTense  is  always  admissible;  hence  evi- 
dence of  his  flight  is  competent  on  the  ques- 
tion of  his  gnllt  It  is  a  circumstance  which 
the  jury  are  entitled  to  consider  as  an  indi- 
cation of  the  consciousness  of  guilt  on  the 
part  of  the  defendant.  It  Is  a  proverb  that 
"the  wicked  flee  when  no  man  pursueth,  but 
the  righteons  are  bold  as  a  lion." 

[8]  However,  it  Is  the  province  of  the  jury 
to  determine  the  weight  of  this  species  of 
efvldence.  In  the  case  of  State  v.  Beswick, 
IS  R.  I.  211,  43  Am.  Rep.  26,  this  court  held 
that  an  act  of  the  Legislature  making  certain 
recited  circumstances  prima  facie  evidence 
against  an  accused  was  unconstitutional  and 
void.  In  depriving  the  accused  of  the  protec- 
tion of  the  common-law  principle  that  every 
person  is  to  be  presumed  innocent  until  he  is 
proved  gnllty,  as  recognized  in  the  €k>nstitu- 
tion  of  Rhode  Island  (art.  1,  |  14),  and  in 
▼iolatlBg  the  provision  that  an  accused  shall 
not  "be  deprived  of  life,  liberty,  or  property, 
unless  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  Id.  art  1«  i  10.  The  court 
has  no  more  power  in  the  premises  than  the 
L^islatnre,   and  the  instructions  given  In 


regard  t9  flight  of  the  accused  are  subject  to 
the  same  criticism.  For  these  reasons  the 
exception  is  sustained. 

The  third  and  fourth  exceptions  are  also 
sustained,  for  the  reason^  given  for  sustain- 
ing the  first  exception. 

[I]  Hie  fifth  exception  relates  to  a  ruling 
of  the  court  sustaining  the  state's  objection 
to  the  following  question  put  by  counsel  for 
the  defendant  to  him:  "Q.  13.  Are  yon  a 
married  man  or  a  sir^le  man?"  The  court 
properly  held  It  to  be  Immaterial  and  unim- 
portant, and  the  exception  is  without  merit 
and  Is  therefore  overruled. 

As  certain  of  the  defendant's  exceptions 
have  been  sustained  as  aforesaid,  the  case  Is 
remitted  to  the  superior  court  for  a  new 
trial. 


m  R.  I.  Ot) 
WE3LLS  et  al.  v.  KNIGHT. 

(Supreme  Court  of  Rhode  Island.    June  6,  tSll. 
On  Rehearing,  June  13,  1911.) 

1.  Pleading  (J  74*)— Diolabatioii  a.no  Wbit 
— Vabiance. 

A  declaration  in  trespass,  founded  on  a 
writ  Eonnding  in  case,  is  permitted  by  Court  and 
Practice  Act  1905,  f  246. 

FEd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  a  146-148;  Dec.  Dig.  f  74.»3 

2.  Action  (4  30*)— Fobms— Disttrction  as  to 
Fork. 

.The  action  is  in  trespass,  and  not  in  case; 
the  declaration  following  a  writ  in  case,  stating 
just  how  the  accident  happened,  by  a  stone 
thrown  by  defendant's  blast  striking  deceased 
while  traveling  on  a  highway,  and  not  stating 
whether  or  not  it  was  dae  to  negligence. 

[Qd.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  216-256 ;    Dec.  Dig.  {  30.*J 

3.  Tbebpabs  (t  43*)  —  BviDBNOc  or  Nbou- 

.  OEN-CE. 

The  action  being  founded  on  a  direct  tres- 
pass to  the  person,  evidence  of  negligence  of  de- 
fendant is  inadmissible. 

[E!d.  Note.— For  other  oases,  see  Trespass, 
Gent  Dig.  Si  102-111;  Dec.  Dig.  ■§  43.*] 

4.  E^pi-osivBS  (I  12»)-^Bi^sniia— Thbowmo 
Store  on  IIiqhwat. 

Irrespective  of  the  question  of  negligence, 
for  one,  by  blasting  on  his  land,  to  throw  a 
stone,  hitting  a  traveler  on  the  highway,  is  a 
trespass. 

[Ed.  Note.— For  other  cases,  see  Bxplosives, 
Cent  Dig.  S|  9, 10;  Dec.  Dig.  <  12.*] 

5.  Appeai,  ahd  ebbob  (S  882*)— iKvnsD  Eb- 

BOB. 

One  who  introduced  evidence,  though  it  was 
inadmissible,  cannot  complain  of  any  effect  It 
had  on  the  jury. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  8501-3610;  lUc  Dig.  I 
882,*] 

6^  APFEAt.  Am  BkBOB  (I  878*)  — RiaHT  to 

COXPLAIK, 

Defendant  cannot  complain  of  erroaeods  ad- 
mission of  evidence,  where  the  case  is  before  the 
court  only  on  plalntiffis'  exceptlon». 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8573-3680;  Dec.  Dig.  f 
878.*)  ,      I     . 
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XSbrob. 

Verdict  having  been  for  defendant,  he  can- 
not complain  of  erroneons  admission  of  evidence. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4171-4177;  Dec,  Dig.  t 
10B2.*] 

8.  Explosives  (5  12*)— Injtjbt  tbou  Bijist- 
ikg — in'structions— llmitina  issues. 

The  effect  of  an  instruction,  in  an  action  of 
trespass  for  the  killing  of  a  travder  on  a  high- 
way by  a  rock  thrown  by  a  blast  on  defendant's 
land,  held  to  have  been,  as  was  proper,  the  lim- 
iting of  the  question  of  defendant's  liability  to 
whether  deceased  was  guilty  of  contributory 
negligence,  in  view  of  the  warnings  given. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  S|  9,  10;   Dec.  Dig.  {  12.*] 

8.  E3XPI,08IVE8  (I  12*)— iNJCBIBS  TBOM  BLAST- 
ING  CONTBIBUTORT  NEaLIOENO  B— EVI- 
DENCE. 

Evidence  In  trespass  for  the  killing  of  a 
traveler  in  a  highway  by  a  stone  thrown  by  a 
blast  on  defendant's  land  held  sufficient  to  war- 
rant a  verdict  for  defendant  on  the  ground  of 
oontribatory  negligence  of  deceased,  in  view  of 
the  evidence  of  warning  given  him. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  SI  »,  10;  Dec.  Dig.  i  12.*] 

Bxceptlons  from  Snperior  Court,  Provi- 
dence and  Bristol  Counties;  B!lmer  J.  Ratb- 
ban,  Jndge. 

Action  by  Margaret  A.  "Wells  and  others 
against  Henry  Knight  Verdict  for  defend- 
ant, and  plnlntlifs  bring  exceptions.  Excep- 
tions overruled,  and  cast  remltteJ,  with  di- 
rections. 

Waterman,  Curran  &  Hunt,  for  plaintiffs. 
Cooney  &  CablU,  for  defendant 

PAKKHURST,  J.  This  Is  an  action  of 
the  case,  brought  by  Margaret  A.  Wells,  of 
the  city  and  county  of  Providence,  state  of 
Rhode  Island,  widow  of  Llewellyn  Wells, 
late  of  said  Providence,  and  Grace  A.,  Eliza- 
beth F.,  and  Charles  A.  Wells,  minor  chll- 
Srea  of  said  Llewellyn  Wells,  by  Margaret 
A.  Wells,  their  next  friend,  against  Henry 
Knlgbt,  of  the  town  of  Cranston,  for  dam- 
ages tinda  the  statutes  of  the  state  of  Rhode 
Island  on  account  of  the  death  of  said 
Llewellyn  Wells,  caused  by  the  wrongful  acts 
of  the  defendant,  bis  servants,  and  agents. 
Gen.  Laws  R.  1. 1909,  c.  283,  {  14.  Llewellyn 
Wells,  on  the  21st  day  of  May,  1907.  was 
driving  on  Sdtuate  avenue.  In  tbe  town  of 
Cranston,  In  a  westerly  direction,,  on  his 
way  to  Dngaway  Hill,  accompanied  by  James 
P.  Ryan,  of  Providence,  As  they  wen 
driving  along,  when  Just  west  of  An- 
drew McDonneU's  house,  which  laon  the 
north  aide  of  Sdtuate  avenue,  Mr.  Wells 
waa  bit  by  a  stone  blown  from  a  btest  con- 
dncted  by  tbe  defendant  Henry  Kalght,  ou 
tbe  north  side  of  Scitnate  aveone,  about  300 
feet  from  tbe  highway^  Wells ''received  In- 
juries which  rendered  blm  Unconscious  and 
caused  bis  death  ^tblU'  a  half  an  hour. 

It  appears  that  on  tbe  afteriitoon  of  May 


21,  1907,  the  defendant  had  caused  three 
boles  to  be  drilled  In  a  large  rock,  in  tbe 
place  aforesaid,  of  the  depth  of  1%  feet,  2 
feet,  and  6  feet,  respectively,  and  the  same 
to  be  charged  with  dynamite;  that  the 
blasts  so  prepared  were  ready  to  be  fired 
between  5:30  and  6  o'clock  p.  m.;  that,  when 
these  blasts  were  ready  to  be  fired,  tbe  de- 
fendant sent  Rowland  R.  Gardner,  a  man 
over  60  years  old,  employed  by  defendant, 
to  the  east  of  the  ledge  to  notify  travelers  of 
the  impending  blasts,  and  also  to  luform  the 
defendant,  who  had  gone  to  the  west  for 
that  purpose,  when  the  road  was  dear.  In  or- 
der that  he  might  give  Instructions  to  tbe 
men  on  the  ledge  when  to  fire  tbe  blasts. 
Mr.  Gardner  proceeded  on  Scituate  avenue 
to  a  point  about  100  feet  east  of  the  easter- 
ly end  of  a  stone  wall,  delineated  on  the 
plat  on  file,  on  tbe  south  side  of  Scituate 
avenue,  a  distance  of  some  700  or  more  feet 
east  of  tbe  blasts,  at  which  point  he  signaled 
the  defendant  that  It  was  safe  to  fire.  The 
defendant  then  ordered  the  workmen  on  the 
ledge  to  fire.  He  also  Instantaneously  shout- 
ed. "Fire!  Look  out!"  in  a  loud  tone  of 
voice.  Tbe  men  in  charge  of  tbe  blast  also 
hollered,  "Fire!  Look  out!"  In  a  loud  voice. 
This  shouting  was  beard  by  two  young  girls 
on  Scituate  avenue  about  1,000  feet  east  of 
the  blasts.  They  also  say  that  they  inform- 
ed the  deceased  and  bis  companion,  James 
P.  Ryan,  who  were  traveling  In  an  open 
buggy  In  a  westerly  direction,  of  the  danger 
ahead  on  the  ledge.  They  also  said  that  these 
men  looked  at  them,  and  continued  to  drive 
Cti  until  they  were  stopped  by  Mr.  Gardner, 
some  distance  east  of  a  gateway  leading  Into 
a  place  on  tbe  north  side  of  Scituate  avenue, 
occupied  at  that  time  by  Andrew  McDonnell, 
whose  deposition  Is  In  the  case.  When  tbe 
deceased  and  bis  companion  reached  Mr. 
Gardner,  the  latter  says  that  he  dlstluctly 
told  them  that  th^  were  to  stop,  as  there 
were  three  blasts  to  be  fired  on  tbe  ledge, 
pointing  to  It,  and  of  which  tbe  deceased 
at  that  point  and  for  a  considerable  dis- 
tance west  of  It  had  a  clear  and  unobstruct- 
ed View.  About  the  time  that  Mr.  Gardner 
warned  the  deceased  of  the  pending  blasts, 
one  of  two  Italian  workmen  on  their  way 
home  from  work  on  a  farm  west  of  the  de- 
fendant, wheq  he  bad  passed  to  the  east  of 
tbe  McDonnell  gateway,  and  opposite  the 
point  where  Mr.  Gardner  stood,  hearing  tbe 
cries  of  the  men  on  tbe  ledge  of  "Fire!  Look 
out!"  as  be  testifies,  told  Mr.  Wells  that 
there  were  five  or  six  blasts  to  go  off  on  tbe 
ledge,  and  to  look  out  Mr.  Gardner,  know- 
ing that  there  were  but  three,  testifies  that 
he  corrected  the  Italian  spokesman  as  to  the 
number  that  were  to  be  flredJ  Mr.  Wells 
stopped  hts  horse  and  buggy,  saw  tbe  first 
one  fired,'  and  saw  bow  far  the  stones  came 
'tcbtn  it,  then,  disregarding  all  warnings  as 
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to  further  blasting,  started  to  drive  to  the 
■west  There  was  an  Interval  between  the 
blasts,  during  which  the  defendant  and  his 
men  on  the  ledge  again  shouted,  so  as  to  be 
heard  a  considerable  distance  away,  "PIre! 
Look  out!"  Mr.  Wells  having  started  after 
the  first  blast  without  having  been  told  by 
Mr.  Gardner  that  It  was  safe  to  do  so,  the 
latter,  seeing  him  driving  to  the  west  before 
the  last  blast  went  off,  testifies  that  he  shout- 
ed to  the  deceased  to  hold  up,  as  there  were 
two  more  blasts  to  go  off;  that  the  latter 
paid  no  attention,  to  Mr.  Gardner,  but  con- 
tinued to  drive  on,  and  had  traveled  to  a 
point  a  short  distance  west  of  the  second 
pole  west  of  McDonnell's  house,  covering 
about  250  or  300  feet  from  the  point  where 
Mr.  Gardner  stopped  him  and  warned  him 
of  the  blasts,  when  the  second  blast  went 
off,  throwing  a  piece  of  stone  several  pounds 
in  weight,  which  the  deceased  saw  as  It 
came  toward  him,  and  which  struck  him  on 
the  right  side  of  the  body,  causing  him  to  ex- 
claim in  pain,  attracting  the  attention  of  the 
Italian  who  had  warned  him,  when  the  lat- 
ter bad  traveled  about  300  feet  from  the 
point  where  he  had  spokfen  to  Mr.  Wells;  also 
attracting  the  notice  of  the  defendant,  of 
Mr.  McDonnell,  who  was  in  a  hen  coop  some 
distance  north  of  the  location  of  the  horse 
and  buggy,  of  Mr.  Gardner,  and  of  Mr.  Prof- 
fitt,  a  colored  man  who  lived  on  the  south 
side  of  Scituate  avenue.  All  of  these,  ex- 
cepting the  Italian  and  Mr.  ProflStt,  ran  to 
the  relief  of  the  Injured  man,  and  he  was 
taken  into  the  defendant's  house,  where  he 
died  within  20  minutes. 

The  case  was  tried  in  the  superior  court, 
before  a  jury,  October  14r-27,  1909,  and  a  ver- 
dict was  rendered  for  the  defendant  The 
pla'intUFs  thereupon  moved  for  a  new  trial 
upon  the  following  grounds:  "First  The  ver- 
dict is  against  the  law.  Second.  The  verdict 
is  against  the  evidence  and  the  weight  there- 
of. Third.  The  verdict  is  against  the  law 
and  the  evidence,  and  the  weight  thereof. 
Fourth.  The  damages  awarded  in  said  cause 
were  unjust  and  grossly  excessive.  Fifth. 
The  plaintiffs  have  discovered  new  and  mate- 
rial evidence,  which  they  had  not  discovered 
at  the  time  of  the  trial  of  said  cause,  and 
which  they  couid  not  have  discovered  at  said 
time  by  the  exercise  of  reasonable  care."  The 
plaintiffs'  motion  for  a  new  trial  was  denied, 
and  the  case  is  now  before  this  court  on  the 
plaintiffs'  bill  of  exceptions,  based  on  the  re- 
fusal of  the  judge  below  to  grant  a  new  trial, 
and  also  upon  numerous  exertions  taken  at 
the  trial  to  the  Judge's  rulings  in  admitting 
and  excluding  testimony,  and  in  charging  and 
refusing  to  charge  the  jury  as  requested. 

[1]  The  first  question  raised  by  the  plain- 
tiffs in  argument  is  whether  the  verdict  for 
the  def^dant  was  against  the  evidence  and 
the  weight  thereof.  In  discussing  this  ques- 
tion a  large  part  of  the  argument  on  both 
«ide8  has  been  addressed  to  the  question  of 


the  admladblllty,  pertinency,  and  relevancy 
of  evidence  offered  by  the  plaintiffs  to  show 
that  the  defendant  was  negligent  In  the  meth- 
od and  manner  of  preparing  and  exploding 
the  blasts,  in  that  he  used  an  excessive  quan- 
tity of  dynamite,  and  that  he  did  not  proper- 
ly cover  the  rock  when  the  blast  was  set  off, 
so  as  to  prevent  the  rock  and  debris  from  fly- 
ing a  long  distance.  The  defendant  objected 
to  this  evidence  so  offered  by  the  plaintiffs 
on  the  ground  that  no  allegations  vof  such 
negligence  appeared  in  the  declaration  and 
the  same  was  therefore  inadmissible.  In  the 
writ  and  declaration  in  the  case  at  bar  the 
action  Is  styled  "an  action  of  the  case."  The 
amended  declaration  says  that  it  was  the 
duty  of  the  defendant  "to  exercise  due,  prop- 
er, and  reasonable  care  in  the  control,  man- 
agement and  oi)eratlon"  of  his  premises,  and 
In  the  blasting  or  quarrying  of  rock  or  stone 
as  aforesaid,  and  to  give  to  travelers  due, 
proper,  and  sufficient  notice  of  such  blasting, 
so  that  they  would  not  be  injured.  The  dec- 
laration alleges,  as  to  the  wrongful  act  com- 
plained of:  "And  said  plaintifb  aver  that 
said  Llewellyn  WeUs,  on,  to  wit  said  21st  day 
of  May,  A.  D.  1907,  at  said  Cranston,  was  In 
the  exercise  of  due  care,  and  was  driving  in, 
to  wit,  a  southerly  direction,  a  horse  and  wag- 
on or  vehicle  over,  across,  and  upon  said 
Scituate  avenue,  in  said  town  of  Cranston, 
and  while  driving  or  traveling  as  aforesaid, 
and  while  In  the  exercise  of  due  care,  said 
Llewellyn  Wells  was  struck  in  the  right  side, 
chest,  arm,  and  body  with  a  certain  stone  or 
rock,  which  was  thrown  or  blown  by  blasting 
or  quarrying  as  aforesaid,  from  said  ledge  or 
quarry  over,  across,  and  upon  said  highway, 
which  said  blasting  or  quarrying  was  done 
by  said  defendant  his  agents  and  servants," 
etc.  This,  then,  is  the  statement  of  the  case 
upon  which  the  plaintiffs  mustrecover.  The 
declaration  states  just  how  the  accident  hap- 
pened. It  does  not  state  whether  or  not  It 
was  due  to  negligence. 

[2-4]  It  is  plainly  a  declaration  In  trespass, 
alleging  a  direct  and  forcible  trespass  to  the 
person,  without  any  allegation  of  negligence 
on  the  part  of  the  defendant  Such  a  declara- 
tion in  trespass,  founded  on  a  writ,  sounding 
in  case.  Is  permitted  by  statute  (section  246, 
Court  and  Practice  Act  1006),  as  construed 
In  Adams  v.  Lorraine  Mfg.  Co.,  29  R.  I.  333, 
71  AtL  180;  and  we  regard  the  action  in 
form  as  an  action  of  trespass,  and  not  as.  an 
action  of  trespass  on  the  case  for  negligence. 
It  follows,  therefore,  that  as  there  is  no  al- 
legation of  negligence,  and  the.  action  is 
founded  OB  a  direct  trespass  to  the  person,  the 
evidence  offered  in  regard  to  the  negligence 
of  the  defendant  in  the  matter  of  the  use  of 
explosives  and  of  the  covering  of  the  blast 
was,  under  strict  rules.  Inadmissible.  Fur- 
thermore, this  court  has  recoitly  approved 
the  rule  set  forth  in  Hick^  v.  McUabe  & 
Bihler,  30  R.  L  346,  348,  75  AQ.  404,  406,  27 
L.  R.  A.  (N.  S.)  425,  that  "It  Is  well  settled 
that  negligence  need  not  be  sbowa  In  order 


Digitized  by 


Google 


B.D 


WELLS  v.  ENIOHT 


19 


to  recover  for  damage  done  by  matter  tbrown 
by  blasting  upon  tbo  adjoining  land.  The 
rale  is  stated  In  19  Gjrc.  7,  as  follows:  'It 
may  be  said  to  be  the  rule  that  one  who,  In 
blasting  upon  his  premises,  casts  rocks  or 
other  dSbrls  np<m  the  land  of  another,  Is  lia- 
ble for  such  invasion,  regardless  of  the  de- 
gree of  care  or  skill  used  In  doing  the  work' " 
— dting  numerous  cases.  The  case  proceeds 
to  discuss  the  application  of  the  same  rule  to 
cases  VFhere  the  damage  was  caused  by  con- 
ensslons  and  vibrations  due  to  blasting,  not- 
ing the  conflict  of  authority,  and  concludes 
that  the  same  rule  should  apply  In  both  dass- 
es  of  cases,  and  that  proof  of  negligence  on 
the  part  of  the  defendant  is  not  necessary  in 
eases  where  the  damage  caused  by  blasting 
results  from  concussions  and  vibrations,  any 
more  than  in  cases  where  damage  results 
from  rocks  or  othto  debris  cast  upon  the  land. 
It  may,  perhaps,  be  fair  to  counsel  in  the  case 
at  bar  to  say  that  the  case  qf  Hlckey  v.  Mc< 
Cabe  &  Bihler,  supra,  was  decided  by  this 
court  March  4.  1910,  after  the  trial  of  the 
case  at  bar  (October,  1909),  so  that  counsel 
and  court  in  the  case  at  bar  did  not  have  the 
advantage  of  the  decision  in  the  Hickey  Case 
In  the  trial  of  the  case  at  bar. 

And  the  role  of  law  is  the  same  In  cases  of 
injury  to  the  person  as  in  case  of  damage  to 
pK^»erty.  Hoffman  v.  Walsh,  117  Mo.  App. 
278,  93  S.  W.  853;  St.  Peter  v.  Denison,  58 
N.  T.  416,  17  Am.  B^.  258;  Munro  v.  Dredg- 
ing; etc.,  Co..  84  Cal.  515,  24  Pac.  303,  18  Am. 
St  E^.  248,  and  cases  infra.  So  the  same 
rales  are  appUed  In  case  of  Injury  or  death 
caused  to  a  person  traveling  In  a  highway. 
2  Shearm.  &  Red.  on  Meg.  i  688a:  Sullivan 
T.  Dunham,  161  N,  Y,  290,  294,  295,  299,  65 
N.  E.  923.  47  L.  R.  A.  715,  76  Am.  8t  B^>. 
274;  Wright  v.  Compton,  53  Ind.  337,  341.  In 
the  case  of  Sullivan  v.  Dunham,  161  N.  Y. 
292,  55  N.  B.  923,  47  I*  B.  A.  715,  76  Am. 
8t  Bep.  274,  the  court  said:  "The  main  ques- 
tion presented  by  this  appeal  is  whether  one 
who,  for  a  lawful  purpose  and  without  neg- 
ligence or  want  of  skill,  explodes  a  blast  upon 
bis  own  land  and  thereby  causes  a  piece  of 
wood  to  fall  upon  a  person  lawfully  travel- 
ing on  a  public  highway.  Is  liable  for  the  in- 
Jury  thus  Inflicted."  And  the  court  (after 
stating  the  cases  of  Hay  v.  Gohoes  Co.,  2  N. 
Y.  159  [51  Am.  Dec.  279],  and  Tremaln  v.  Co- 
hoea  Co.,  2  N.  Y.  163  [51  Am.  Dec.  284])  fur- 
ther says  (page  294  of  161  N.  Y.,  page  924  of 
55  N.  B.  [47  L.  R,  A.  715,  76  Am.  St  R^. 
2741):  'TThese  were  cases  of  trespass  upon 
lands,  while  the  case  before  us  involves  tres- 
pass upon  the  person  of  a  human  being,  when 
she  was  where  she  had  the  right  of  protec- 
tion from  injury  the  same  as  if  she  had  been 
walking  upon  her  own  land.  As  the  safety 
of  a  iKtson  is  more  sacred  than,  the  safety  of 
prc^erty,  the  cases  cited  here  govern  our  de- 
cision unless  they  are  no  longer  the  law." 
Again,  on  page  295  of  161  N.  Y„  page  925  of 
55  N.  E.  (47  L.  B.  A.  715,  76  Am.  St  Bep.  274), 


after  stating  the  case  of  St  Peter  v.  Denison, 
58  N.  Y.  416,  17  Am.  Bep.  258,  where  a  man 
employed  upon  land  of  another  as  a  workman 
was  killed  by  a  piece  Of  frozen  earth  thrown 
by  a  blast  set  off  by  defendant,  the  court 
says:  "This  case  is  analogous  to  the  one  be- 
fore us,  because  the  person  Injured  did  not 
own  the  land  upon  which  he  stood  when 
struck,  but  he  had  a  right  to  stand  there,  the 
same  as  the  plaintlfTs  Intestate  had  a  right  to 
walk  In  the  highway.  We  see  no  distinction 
in  principle  between  the  two  cases."  Again, 
at  page  299  of  161  N.  Y.,  page  926  of  55  N.  B. 
(47  L.  R.  A.  715, 76  Am.  St  Rep.  274)  after  re- 
viewing a  number  of  cases,  the  court  pro- 
ceeds: "We  think  that  the  Hay  Case  has  al- 
ways beea  recognized  by  this  court  as  a  sound 
and  valuable  authority.  After  standing  for  50 
years  as  the  law  of  the  state  upon  the  sub- 
ject. It  should  not  be  disturbed,  and  we  have 
no  Inclination  to  disturb  it  It  rests  upon  the 
principle^  founded  in  public  policy,  that  the 
safety  of  property  generally  is  superior  In 
right  to  a  particular  use  of  a  single  piece  <tf 
property  by  its  owner.  It  renders  the  enjoy- 
ment of  all  property  more  secure  by  prevent- 
ing such  a  use  of  one  piece  by  one  man  as 
may  injure  all  his  neighbors.  It  makes  hu- 
man life  safer  by  tending  to  prevent  a  land- 
owner from  casting,  either  with  or  without 
negligence,  a  part  of  his  land  upon  the  per- 
son of  one  who  is  where  he  had  a  right  to  be. 
It  so  applies  the  maxim  of  'sic  ntere  tuo'  as  to 
protect  person  and  property  from  direct  phy- 
sical vlcdence,  which,  although  accidental, 
has  the  same  effect  as  if  it  were  IntentionaL 
It  lessens  the  hardship  of  placing  absolute 
liability  upon  the  one  who  causes  the  injury. 
The  accident  In  question  was  a  misfortune  to 
the  def aidants;  but  it  was  a  greater  misfor- 
tune to  the  young  woman  who  was  killed. 
The  safety  of  travelers  upon  the  public  high- 
way is  more  Important  to  the  state  than  the 
Improvement  of  one  piece  of  property  by  a 
special  method  la  to  its  owner.  As  was  said 
by  the  Supreme  Court  of  Indiana,  In  follow- 
ing the  Hay  Case:  The  public  travel  must 
not  be  endangered  to  accommodate  the  pri- 
vate rights  of  Individuals.'  Wright  v,  Comp- 
ton, 53  Ind.  837.  We  think  the  courts  below 
were  right  in  holding  the  defendants  liable 
as  trespassers,  regardless  of  the  care  they 
may  have  used  in  doing  the  work.  Their  ac- 
tion was  a  direct  invasion  of  the  rights  of  the 
I)er8on  injured,  who  was  lawfully  in  a  pub- 
lic highway,  which  was  a  safe  place  until 
they  made  It  otherwise  by  throwing  into  It 
the  section  of  a  tree." 

In  Wright  V.  Compton,  53  Ind.  337,  at  page 
341,  the  court  said:  "The  act  charged  against 
them  [defendants]  Is,  In  Itself  unlawful,  not 
the  act  of  blasting  and  quarrylpg  rock,  but 
the  act  of  casting  fragments  of  rock  upon  the 
plaintiff,  to  his  injury.  When  the  act.  In  it- 
self, is  unlawful,  it  is  Immaterial  whether  it 
Is  done  Ignorantly,  negUgentlj,  or  purposely, 
except  in  the  measure  of  damages.     Every 
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person  mast  so  tise  Us  property  and  exercise 
bis  rights  as  not  to  Injure  the  property  or 
restrict  tb^  rights  of  others.  In  this  case  the 
•lefendants  conld  not  lawfully  so  use  their 
Btoue  quarry  as  to  embarrass  the  rights  of 
travelers  along  the  public  highway.  The 
public  travel  must  not  be  endangered,  to  ac- 
commodate the  private  rights  of  an  Indlvld- 
nal."  And  after  stating  and  quoting  from 
Hay  T.  Cohoes  Co.,  supra,  the  oourt  further 
says:  "So  we  think,  In  tbis  case,  If  the  de- 
fendants cannot  work  tbeir  stone  qnarry 
without  endangering  the  safety  of  travelers 
on  the  public  highway,  they  must  abandon 
it,  or  answer  in.  damages  for  the  Inltirles  thus 
done." 

[5-7]  In  view  of  the  principles  laid  aown 
In  the  above  cases,  of  which  we  approve,  and 
In  Yiew  of  the  frame  of  the  declaration  in 
trespass,  without  allegation  of  negligence,  we 
tblnk  that  the  evidence  offered  by  the  plain- 
tlfls  as  to  tbe  negligoice  of  the  defendant  re- 
garding use  of  an  excessive  quantity  of  dyna- 
mite and  the  covering  of  the  blast  might  well 
have  been  excluded,  as  InadmlsslUe  and  im- 
material. But,  in  view  of  the  fact  Chat  it  waa 
offered  by  tbe  plaintiffs,  they  cannot  now 
complain  of  its  effect  (if  any,  upon  the  Jury).; 
nor  can  tbe  >defendant  complain  because  he 
lias  not  brought  the  question  before  us  upon 
exception,  and  for  the  further  reason  that  he 
has  succeeded  la  obtaining  a  verdict 

[8]  Furthermore,  the  court  below,  after 
having  given  most  of  its  charge  to  the  Jury, 
in  which  only  a  very  general  allusion  is  made 
to  the  testimony  of  the  defendant  and  hifl 
experts  and  the  testimony  of  the  ex^perts  for 
the  plaintiffs  upon  these  questions  of  negli- 
gence, at  the  request  of  the  plaintiffs'  attor- 
ney, and  almost  at  tile  conclusion  of  the 
charge,  especially  Instructed  the  Jury  as  fol- 
lows: "The  plaintiffs  sustain  the  burden  of 
proving  negligence  on  the  part  of  the  defend- 
ant by  showing  that  a  rock  came  over  from 
a  ledge  operated  by  the  defendant  and  strudc 
the  deceased  while  he  was  on  a  public  high- 
way, and  the  burden  is  on  the  defendant  then 
to  show  that  he  was  not  guilty  of  negligence 
under  all  the  drcnmstances."  It  seems  to 
us  that  this  instruction,  which  was  evidently 
drawn  by  the  plaintiffs'  attorney  for  the  very 
purpose  of  eliminating  from  the  case  any 
consideration  of  the  genera'  and  conflicting 
testimony  as  to  tbe  defendant's  negligence 
in  preparing  and  operating  the  blast,  must 
have  bad  that  effect  upon  the  minds  of  the 
jury,  and  that  practically  the  only  questions 
left  for  the  Jury  to  consider  were  whether 
tbe  stone  which  killed  the  deceased  actually 
came  from  the  defendant's  quarry  and  was 
thrown  by  the  defendant's  blast  (as  to  which 
there  was  no  dispute),  and  whether  the  de- 
fendant had  given  sufficient  warning  of  the 
danger  to  the  deceased,  so  that  by  reason  of 
bis  disregard  of  tbe  warning  he  was  guilty 
of  contributory  negligence.  In  other  words, 
it  seems  to  uS,  that  this  instruction  narrowed 
the  case,  so  far  as  the  question  of  defend- 


ant's liability  was  eoncemed,  down  to  the 
single  question  of  the  sufficiency  of  the  warn- 
ing given  by  the  defendant  and  the  contribu- 
tory negligence  of  the  deceased. 

That  this  was  tb6  effect  of  the  charge  Is 
rendered  the  more  apparent  when  we  «m- 
sider  that,  immediately  after  the  instruction 
above  quoted,  the  following  instructions  (al- 
so given  at  the  plaintiffs'  request,  and  relat- 
ing solely  to  the  questions  of  due  care  and 
warning)  are  given  as  the  conclusion  of  the 
charge:  "Llewellyn  Wells  was  only  obliged 
to  use  such  care  as  ordinary  men  having  his 
knowledge  of  blasting  w<ould  ordinarily  use 
under  the  circumstances  considering  the  dis- 
tance of  the  highway,  tbe  houses,  the  hen 
coop,  the  barps  and  sheds,  and  all  otber  ob- 
jects from  the  point  of  blasting.  The  de< 
ceased  might  reasonably  have  anticipated 
that  a  stone  from  the  bUst  would  not  go 
farther .  than  common  experience  shows  that 
it  is  apt  to  go."^  And  the  court  finally  con- 
cludes, in  his,  own  language,  as  follows:  "Of 
course,  If  there  was  no  warning  that  it  was 
dangerous  to  proceed  along  the  highway,  tbe 
deceased  had  a  right  to  go  ahead,  believing 
that  a  stone  would  not  capie  over,  upon  the 
highway,  unless  be  was  exoressly  warned  to 
that  effect.  It  is  for  you  to  say  what  tbe 
warning  was,  and  whether  or  pot  it  was 
sufficient." 

[I]  We  come,  then,  to  the  question  of  con- 
tributory negligence.  A  careful  considera- 
tion of  tbe  testimony  convinces  us  that  upon 
this  ground  the  Jury  waa  Justified  in  finding 
a  verdict  for  the  defendant.  It  is  undisputed 
that  the  defendant  sent  his  employe,,  tfv, 
Gardner,  expressly  fcur  tbe  purpose  of  warn* 
Ing  travelers  upon  the  highway,  to  a  point 
sufflcleutly  far  from  the  blast  to  be  a  -  safe 
place  to  wait  till  after  the  blasting  was 
over,  and  tbat  Gardner  did  warn  the  de- 
ceased and  his  con^panlon,  Ryan,  at  that 
point  to  stop,  because  of  the  danger.  And 
although  there  is  some  conflict  as  to  whether 
Mr.  Gardner  told  the  deceased  and  Ryan 
that  there  was  to  be  more  than  one  blast, 
there  was  ample  evidence  to  corroborate  Mr. 
Gardner's  statement  tbat  be  expressly  said 
to  tbem  tbat  three  blasts  were  to  be  fired, 
and  there  is  ample  evidence  that  there  were 
warnings  given  by  the  men  on  the  ledge  and 
others  in  tbe  bearing  'of  tbe  deceased  and 
Ryan,  and  heard  by  others  much  farther 
away  than  the  deceased,  tbat  there  were 
other  blasts  to  follow  the  one  already  fired, 
while  the  deceased  was  waiting  in  his  buggy 
at  tbe  place  where  he  was  first  stopped  by 
Gardner.  A  number  of  witnesses,  eight  or 
more,  testify  in  various  ways  and  to  various 
facts  and  circumstances  regarding  the  warn- 
ings— some  directly  corroborating  Gardner's 
statement  as  to  his  direct  warning  of  three 
blasts  to  be  fired,  others,  as  to  tbe  warnings 
given  by  the  men  at  the  ledge.  As  there  was 
ample  evidence  to  warrant  the  Jury  in  be- 
lieving that  full  and  explicit  warning  of  tbe 
danger  was  given  to  tbe  deceased,  and  It  in 
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nndlsputed  that  he  was  In  a  safe  place  when 
the  warning  was  given,  and  voluntarily  dis- 
regarded the  warning  and  moved  forward 
Into  a  place  of  danger,  when  he  met  Ms 
death,  and  as  the  Judge  who  has  tried  the 
case  has  approved  the  verdict  of  the  tary, 
we  find  no  ground  for  setting  the  verdict 
aside.  Wilcox  t.  R.  I.  Co.,  29  R.  I.  292,  70 
Atl.  913.  It  is  not  disputed,  In  this  case,  as 
we  understand,  that  contributory  negligence. 
If  proved.  Is  as  much  a  bar  to  recovery  in 
cases  of  this  character,  as  in  other  cases  of 
personal  Injury  or  death.  Wright  v.  Gomp- 
ton,  {S  Ind.  8S7';  Sullivan  v.  Dunham,  10 
App.  Dlv.  438,  41  N.  T:  Supp.  108S ;  19  Cye.  p. 
10;  Shearm.  ft  Red.  vol.  2,  pp.  118S-1190; 
Am.  &  Bng.  Ency.  Law  (2d  Ed.)  vol.  12,  p. 
510;  Smith  v.  Day  (O.  a)  86  Fed.  62;  Wads- 
worth  V.  Marshall,  88  Me.  268,  34  Atl.  80, 3B 
Zi.  R.  A.  088;  Cary  Broa  &  Hannon  V.  Morrl- 
aon,  129  Fed.  177,  63  0.  O.  A.  287,  66  L.  R. 
A.  6B9. 

The  ground  of  newly  discovered  evidence 
claimed  tn  the  plaintiffs'  motion  for  a  new 
trial  is  not  supported  by  any  sufficient  affl- 
davtts  and  is  not  pressed.  The  exceptions - 
based  upon  the  denial  of  the  plalntUIs'  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  law  and  against  the 
evidence  and  the  weight  thereof  (being  plain- 
tiffs' exceptions  Nos.  46-60,  inclusive),  for 
reasons  above  and  hereinafter  set  forth,  are 
overruled. 

As  to  the  plaintlfFs'  other  specific  excep- 
tions (numbered  1-45,  Inclusive),  we  find  that 
counsel  rely  only  upon  those  numbered  1^ 
and  6-17,  In(<InsiTe,  and  25-45,  Inclusive,  and 
that  exceptions  numbered  4,  6,  and  18-24,  In- 
clusive, are  abandoned.  All  of  the  exceptions 
ursBd"  and  relied  upon,  Nos.  1-17,  relate  to 
rulings  admitting  or  refusing  to  adtnlt  testi- 
mony, or  to  remarks  of  defendant's  attorney 
In  relation  to  questions  asked.  We  do  not 
find  in  any  of  these  exceptions  anything 
worthy  of  extended  comment  We  find  that 
most  of  the  questions  ruled  out  were  quite' 
Immaterial;  that  defendant's  attorney  said 
nothing  which  could  In  any  way  have  prompt- 
ed the  witness  or  prejudiced  the  Jury  in 
favor  of  the  defendant;  and  the  plalntlfTs' 
attorney  was  allowed  In  each  instance  to  get 
from  the  witness  all  of  the  material  testi- 
mony which  the  witness  was  capable  of  giv- 
ing. Exceptions  Nos.  1-24,  relating  to  the 
admission  and  exclusion  of  testimony,  are 
therefore  overruled. 

As  to  the  plaintiffs'  exceptions  Nos.  25-45, 
Inclusive,  Nos.  26-34,  Inclusive,  relate  to  er- 
rors claimed  to  have  been  made  by  the  court 
in  giving  Instructions  to  the  Jury  as  re- 
/jnested  by  defendant's  attorney.  A  careful 
consideration  of  the  InstruetlonB  so  given. 
In  connection  with  the  evidence  In  the  case, 
and  as  modified  by  the  court,  shows  that 
tliey  were  all  fully  warranted  by  the  evi- 
dence, that  they  all  related  to  the  question  of 


the  warning  given  by  the  defendant  to  the 
deceased,  and  the  question  of  the  due  care 
required  of  the  deceased  under  the  circum- 
stances, and  to  the  effect  of  want  of  due  care 
on  the  part  of  the  deceased  as  to  the  right 
of  his  widow  and  children  to  recover  In  this 
case.  We  find  no  error  In  the  Instructions 
as  modified  by  the  court,  and  that  the  same 
were  correct;  and  we  find  that  a  review  of 
them  at  length  la  unnecessary  and  would  un- 
duly lengthen  the  opinion.  Eixceptlons  Nos. 
25-34,  Inclusive,  are  therefore  overruled. 

Exceptions  Nos.  35-45,  Inclusive,  relate  to 
the  refusal  of  the  court  to  charge  as  specially 
requested  by  the  plaintiffs'  attorney.  Some 
of  the  Instructions  requested  had  already 
been  covered  by  the  charge  as  given.  Some 
of  them  were  clearly  Irrelevant  and  unten- 
able, and  would  have  been  error,  if  given  as 
requested.  We  find  no  error  In  the  refusals. 
These  exoeptlons  are  therefore  overruled. 

The  platntlflli'  exceptions  are  all  overrul- 
ed, and  the  case  Is  remitted  to  the  superior 
court,  with  direction  to  enter  Its  Judgment 
for  the  defendant  upon  the  verdict  as  ren- 
dered by  the  Jury. 

On  Rehearing. 

PER  CURIAM.  The  matters  urged  by  the 
plaintiffs  In  their  request  for  leave  to  file  a 
motion  for  reargument  in  the  above-entitled 
case  have  been  fully  considered  by  the  court, 
and  the  plaintiffs'  request  Is  therefore  de- 
nied. 

(u  N.  J.  L.  vn 

BRBDIN  V.  ROOSMA 
(Supreme  Court  of  New  Jersey.    Jane  20,  Iffll.) 

fSyllaiu*  ly  the  Court.) 

MUNIOlPAt    CkJRFOBATIONS    (|    147*)— COMMOH 

Council— De  Jtjbe  OnncEBS. 

Previous  to  the  promulgation  Of  the  fed- 
eral census  of  1911,  each  ward  in  the  city  of 
Passaic  was  entitled  to  three  members  of  tiie 
common  council,  and  thereafter  to  but  two;-  the 
officers  retained  being  the  "oldest  and  next  old- 
est members  thereof  in  point  of  service."  A 
junior  officer  filed  his  information  in  quo  war- 
ranto proceedings,  charging  that  one  of  the  two 
members  next  oldest  in  point  of  service  to  the 
relator  had  removed  from  tbe  city,  a  condition, 
which  if  proven  would  vacate  his  office,  not- 
withstanding which  he  continued  to  serve  and 
was  recognized  hv  tbe  presiding  officer  a»  a 
councilman,  to  the  exclusion  of  the  relator; 
that  in  ascertaining  who  were  the  two  oldest 
members  in  point  of  service  only  de  jure  officers 
constitute  the  class  from  which  the  selections 
are  to  be  made;  and  that  a  de  facto  officer  is 
not  a  member  entitled  to  consideration  in  de- 
termining who  are  the  two  "oldest"  in  point  of 
service. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  147.*] 

Quo  warranto  on  the  relation  of  Frederlclc 
M.  Bredln  against  Garret  A.  Roosma.  Rule 
discharged. 

Argued  June  term,  1911,  before  SWATZE, 
BERGEN,  and  MINTURN,  JJ. 


•ror  otbMT  eases  ■••  suns  ti^ta  and  smHou  NUMBBR  la  Dec.  Dig.  A  Am.  Dig.  K»j  No.  Swtes  *  Rep'r  Indcnr 
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Lefferts  &  Lefferts,  for  relator.  George  P. 
Bust  and  Arthur  S.  Oorbin,  for  defendant 

BERGEN,  J.  The  relator  flies  his  infor- 
mation setting  up  that  Norember  8, 1910,  he 
was  elected  a  member  of  the  city  council 
from  the  Second  ward  of  Passaic  for  three 
years;  that  he  qualified  January  3,  1911,  and 
served  until  March  20,  1911;  that  the  defend- 
ant was  elected  a  member  from  same  ward 
in  1908  for  three  years  and  qualified  Janu- 
ary 4,  1909,  and  has  since  been  serving ;  that 
Edward  Eevitt  was  elected  at  the  same  time 
from  the  same  ward  for  the  same  period; 
that  since  August  1,  1910,  the  defendant 
ceased  to  reside  in  the  city  of  Passaic,  but 
did  reside  In  Clifton  in  the  same  county,  the 
effect  of  which  was  to  create  a  vacancy  so 
that  the  relator  and  Eevitt  were-  the  only 
lawful  coundlmen  from  the  Second  ward,  al- 
though defendant  continued  to  act  as  a  de 
facto  officer;  that  from  the  promulgation  of 
the  census  March  7,  1911,  the  Second  ward 
was  entitled  to  but  two  members,  and  that 
Boosma  not  being  a  resident  of  the  Second 
ward  the  relator  and  Kevltt  were  the  only 
I^al  members;  that,  notwithstanding  this, 
dtfendant  usurps  relator's  office  and  in- 
trudes therein,  being  recognized  by  the  pre- 
siding officer  to  the  exclusion  of  the  relator, 
and  prays  that  defendant  answer  by  what 
warrant  he  holds  the  office.  The  defendant 
applied  for  and  was  allowed  a  rule  that  relat- 
or show  cause  why  the  information  should  not 
be  quashed  and  the  rule  to  plead  discharged, 
upon  the  ground  that,  first,  the  action  can 
only  be  brought  in  the  name  of  the  state; 
second,  that  the  information  does  not  show 
right  in  relator  to  bring  quo  warranto  be- 
cause it  appears  from  the  Information  that 
relator  is  not  entitled  to  the  office. 

It  was  admitted  on  the  argumoit,  although 
It  does  not  appear  in  the  record  presented, 
tliat  the  rule  was  subsequently  modified,  and 
tlie  relator  given  leave  to  make  the  state  a 
party,  and  defendant  required  to  plead  with- 
in ten  days,  which  he  did,  raising  in  his  plea 
the  questions  presented  in  support  of  this 
rule.  The  defendant  has  not  filed  reasons, 
but  in  his  brief  claims  that  relator  was  elect- 
ed to  a  different  office  from  that  which  the 
defendant  claims;  that  is,  that  when  elected 
there  were  three  offices,  and  now  there  are 
bjit  two,  and  even  If  relator  succeeded  ^  in 
showing  that  defendant's  office  was  vacant 
he  would  not  be  entitled  to  it,  and  therefore 
as  the  present  proceeding  is  to  remove  de- 
fendant and  install  relator  he  has  mistaken 
his  remedy,  because  even  if  he  succeeds  in 
showing  that  defendant  is  not  entitled,  that 
could  not  result  in  inducting  relator  into  the 
office  held  by  defendant  As  modified,  the 
rule  to  show  cause  is  little  more  than  an 
embarrassment  to  the  progress  of  the  cause. 
Under  the  view  most  favorable  to  the  defend- 
ant, all  that  can  be  said  is  that  it  is  perhaps 


a  stay  which  prevents  the  trial  of  the  cause 
which  is  at  issue.  We  would  not  quash  the 
information  for  any  Irregulhrity  in  form 
after  plea  to  the  merits,  for  such  plea  waives 
any  irregularity,  and,  if  the  defendant  In- 
tended to  dispute  the  legal  effect  of  the  facts 
set  up  in  the  information,  he  should  have 
demurred  to  It  instead  of  pleading  to  the 
merits.  If  what  remains  of  the  rule  to 
show  cause  amounts  to  a  stay  of  the  trial  of 
the  issue  It  should  be  discharged  for  that 
reason. 

If  we  consider  the  merit  of  defendant's 
claim,  the  situation  as  disclosed  by  the  in- 
formation Is  this:  Each  ward  in  Passaic 
was  entitled  to  three  coundlmen,  and  defotd- 
ant  Kevitt,  and  the  relator  had  each  been 
elected  as  councilman  from  the  Second  ward, 
and  all  three  were  serving  when  by  the  pro- 
mulgation of  the  census  of  1911,  each  ward 
became  entitled  to  but  two  members,  and  ac- 
cording to  law  the  younger  in  point  of  serv- 
ice must  be  dropped,  and,  as  it  is  admitted 
that  relator  was  the  youngest  his  office 
would  be  abolished  under  normal  conditions, 
but  tli6  information  charges,  and  that  must 
be  taken  to  be  true  on  this  application,  that 
the  defendant  although  acting,  was  not  a  de 
Jure  officer,  and  that  his  office  was  then  va- 
cant so  that  on  March  7,  1911,  when  the 
number  of  coundlmen  was  reduced  to  two, 
there  were  but  two  de  jure  officers,  of  whom 
relator  was  one,  filling  the  offices,  and  tliat 
defendant  had  Intruded  into  relator's  office. 

My  opinion  is  that  if  the  defendant  had,  by 
removal,  vacated  his  office,  and  when  the  cen- 
sus of  1911  was  promulgated  Kevitt  and  the 
relator  were  the  only  de  jure  officers,  they 
would  be  "the  oldest  and  next  oldest  mem- 
bers thereof,  in  point  of  service,"  and  there- 
fore under  the  statute  entitled  "An  act  con- 
cerning the  constitution  of  the  common  coun- 
cil, board  of  aldermen  or  other  governing 
body  of  certain  cities  in  this  state"  (P.  I* 
1893,  p.  95),  the  relator  has  shown  by  his  in- 
formation a  prima  fade  right  to  the  office. 

The  case  being  at  issu'e,  there  is  no  reason 
why  the  relator  should  not  have  a  prompt 
trial,  and,  as  there  appears  to  be  nothing  to 
prevent  this  except  the  possibility  that  the 
present  rule  to  show  cause  still  acts  as  a 
stay  to  further  proceedings,  the  rule  should 
be  discharged  with  costs,  and  it  is  so  or- 
dered. 


(81  N.  J.  L.  263) 

STATE  T.  SOHOOB. 

(Supreme  Court  of  New  Jersey.     June  19, 
1911.) 

(SvlUiliut  bv  the  Court.) 
1.  Gbiihnal  Law  (|  1114*)  — Appkal  — Be- 

VIKW. 

Where  the  entire  record  of  the  proceeding? 
had  upon  the  trial  of  a  crimiQal  cause  has  not 
been  returned  by  the  plaintiff  in  error  with  the 
writ  and  the  causes  relied  on  for  reversal  have 
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not  been  specineo  nor  served  upon  the  Attorney 
General  or  prosecutor  of  the  pleas,  as  required 
by  sections  136  and  137  of  the  criminal  pro- 
cedure act  of  1898  (P.  Lk  p.  816),  the  plaintifC 
in  error  will  be  confined  to  the  errors  assigned. 
[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  2918,  2921;    Dec.  Dig.  { 

2.  CBncuTAi.  Law  (|  1Q23*)— Wsrr  of  Bbbob 
— Rbfdbai,  to  Dibbot  AcquittaI/— Review. 
The  denial  of  a  motion,  made  on  the  trial 
of  an  indictment^  to  direct  an  acquittal  at  the 
close  of  the  state  s  case,  and  before  the  evidence 
is  wholly  dosed,  is  not  subject  to  review  on  an 
ordinary  writ  of  error. 

[£2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2583-2598;    Dec.   Dig.  S 

loas.*] 

Error  to  Court  of  Quarter  Sessions,  Ber- 
gen County. 

Bernard  Schoor  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Argued  February  term,  1911,  before  GUM- 
MERE,  C.  J,  and  REED  and  TBENCH- 
ARD,  JJ. 

R.  M.  Hart,  for  plaintiff  In  error.  Wen- 
ddl  J.  Wright,  for  the  State. 

TRENCH ARD,  J.  [1]  This  writ  of  error 
brings  up  for  review  the  conviction  of  the 
defendant  upon  an  indictment  charging  blm 
with  receiving  stoloi  goods,  knowing  them 
to  have  been  stolen.  He 'sued  out  an  ordi- 
nary writ  of  error,  and  the  cause  has  been 
presented  by  a  bill  of  exceptions.  The  en- 
tire record  of  the  proceedings  had  upon  trial 
has  not  been  returned  with  the  writ,  and 
the  causes  relied  upon  for  reversal  baye  not 
been  spedfled  nor  served  upon  the  Attorney 
Genecal  or  prosecutor  of  the  pleas,  as  requir- 
ed by  sections  136  and  137  of  the  criminal 
inrocedare  act  of  1898  (P.  L.  p.  91S).  The 
defendant  must  therefore  be  confined  to  the 
errors  assigned.  State  y.  Labrlola,  75  N.  J. 
Law,  483,  67  Afl.  386. 

The  first  assignment  of  error  requiring  con- 
sideration is  that  presenting  an  exception  to 
the  refusal  of  the  trial  judge  to  direct  the 
acquittal  of  the  defendant  at  the  close  of  the 
state's  case,  made  upon  the  grounds  (1)  that 
the  court  had  no  Jurisdiction  for  tiie  reason 
that  the  ptoota  showed  the  offense  to  have 
been  committed  in  another  county;  and  (2) 
tliat  there  was  no  proof  that  the  defendant 
knew  the  goods  were  stolen. 

[2]  But  the  error  assigned  cannot  be  con- 
sidered as  presented.  This  court  has  held 
tliat  the  denial  of  a  motion,  made  on  the  trial 
of  an  indictment,  to  direct  an  acquittal  at 
the  close  of  the  state's  case,  and  before  the 
evidence  is  wholly  dosed,  is  not  the  subject 
of  review  on  an  ordinary  writ  of  error.  Bur- 
nett v.  State,  62  N.  J.  Law,  510,  41  AtL  719. 
Moreover,  Chancellor  Magie,  speaking  for  the 
Court  of  Errors  and  Appeals  In  State  v. 
Jaggers,  71  N.  J.  Law,  281,  283,  68  Atl.  1014, 
106  Am.  St  Bep.  746,  referring  to  a  like  mo- 
tion, said:    '^liiis  motion  was  addressed  to 


the  discretion  of  the  court,  and  the  action  of 
the  court  Is  not  reviewable  on  error."  We 
are  not  called  upon  to  consider  the  effect  of 
a  denial  of  such  a  motion  at  the  close  of  the 
whole  case,  as  no  such  motion  was  made 
after  the  defendant  had  put  in  his  defense. 

There  being  no  other  assignment  of  error 
to  be  considered,  the  judgment  of  the  court 
below  wlU  be  afiirmed. 


(81  N.  J.  U  2S0) 

WSESOa  V.  ATLANTIC  OITT  et  aL 
(Supreme  Court  of  New  Jersey.    June  6,  1911.) 

(SyUabu*  hy  the  Court.j 

1.  Intoxicating   Liqhobs  (J  46*)— Cm  Li- 
cense—Poweb  TO  Issue. 

The  act  under  which  AtlantTc  City  Is  incor- 
porated (P.  L.  1002,  p.  284)  gives  the  city  coun- 
cil power  to  license  or  prohibit  the  sale  of  In- 
toxicating liquors  within  the  city,  and  by  or- 
dinance to  regulate  and  prescribe  the  terms  and 
conditions  upon  which  licenses  shall  t>e  granted, 
and  enacts  that  the  form  of  application  and 
mode  of  procedure  under  the  general  laws  of  the 
state  when  not  inconsistent  with  the  present 
act  shall  be  observed.  Held,  that  the  power 
of  the  city  council  to  license  is  In  abeyance  until 
it  has  adopted  an  ordinance  to  regulate  and 
pre8cril>e  the  terms  and  conditions  upon  which 
licenses  can  be  granted. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  IMg.  {  48;    Dec.  Dig.  |  46.*] 

2.  iRTOxicATino  LiqtTOBS  (S  64*)— Applica- 
tion roB  License— SuFWoiENOT. 

An  application  for  a  license  to  sell  spiritu- 
ous liquors  under  the  gmeral  laws  of  the  state 
must  be  in  the  form  prescribed  for  an  applica- 
tion for  license  to  keep  an  inn  or  tavern;  and, 
in  the  absence  of  special  act  to  the  contrary,  an 
application  which  fails  to  set  forth  what  is  re- 
quired in  an  application  to  keep  an  inn  or  tav- 
ern is  Insufficient. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  C6nt  Dig.  (  64;   Dec.  Dig.  {  64^*] 

(Additional  SyUaiui  hy  Editorial  Btaf.) 

3.  iNTOxicATiiro  LiqcoBS  ff  64*)— Lioknsx»— 
"Genebal  Laws." 

Ads  applicable  to  single  dtles  or  to  a  spe- 
cial class  of  cities  are  not  the  general  laws  of 
the  state  vrithln  the  meaning  of  Charter  of  At- 
lantic City  (P.  L  1902,  p.  ^)  |  21,  relating  to 
granting  of  licenses. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  $  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3065-3071;   vol.  8,  pp.  7689-7670.] 

Certiorari  by  Hairy  W.  Leeds  against  At- 
lantic City  and  William  Altreuter  to  set 
aside  a  liquor  license.    License  set  aside. 

Argued  February  term,  1911,  before 
SWAYZB,  BEBGBN,  and  MINTUBN,  JJ. 

Thompson  A  fimatheis,  for  prosecutor.  S. 
E.  Perry,  for  Altreuter.  Harry  Wootten,  for 
Atlantic  City. 

SWATZE,  J.  William  Altreuter  applied  to 
the  dty  council  of  Atlantic  City  for  a  license 
to  sell  spirituous,  vinous,  malt,  and  all  Intoxi- 
cating liquors  at  retail.  The  petition  was  in- 
dorsed by  a  number  of  freeholders  who  rec- 
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ommended  that  tbe  petitioner  be  licensed,  and 
certified  tbat  he  waa  of  good  repnte  for  hon- 
eaty  and  temperance;  that  the  premlBes  des- 
ignated were  suitable  for  conducting  the  busl- 
neas,  and  that  the  selling  of  spirituous,  Tin- 
ous,  malt,  and  all  intoxicating  liquors  at  re- 
tail at  the  location  was  necessary  and  would 
conduce  to  the  public  good.  The  license  was 
granted,  and  these  proceedings  were  thereup- 
on begun  to  set  it  aside.  By  the  charter  of 
Atlantic  City  (P.  L.  1902,  p.  284)  power  is  giv- 
en to  the  city  council  to  license  or  prohibit  the 
sale  of  malt,  spirituous,  vinous,  and  all  intoxi- 
cating liquors  within  the  city;  and  by  ordi- 
nance to  regulate  and  prescribe  the  terms  and 
conditions  upon  which  licenses  shall  be  grant- 
ed. Section  21  enacts  tliat  the  form  of  ap- 
plication and  mode  of  procedure  now  or  here- 
after prescribed  for  the  granting  of  licenses 
to  sell  vinous,  malt,  or  spirituous  liquors  or 
intoxicating  drinlu  by  the  general  laws  of 
this  state  applicable  thereto,  when  not  incon- 
sistent with  the  provisions  of  this  act,  shall 
be  observed.  It  is  asserted  in  the  briefs  of 
the  prosecutor  tliat  no  ordinance  lias  ever 
been  adopted  by  Atlantic  City.  [1]  The  print- 
ed case  is  silent  upon  the  subject  Although 
the  language  of  the  charter  Is  somewhat  dif- 
ferent from  the  language  of  the  act  which 
was  under  review  in  Ellis  v.  Board  of  Excise, 
69  N.  J.  liSW.  151.  3fi  AU.  795,  the  reasoning  of 
that  case  leads  to  the  conclusion  that  the 
iwwer  of  tlie  city  council  Is  In  abeyance  un- 
til it  has  adopted  an  ordinance  to  regulate  and 
prescribe  the  terms  and'  conditions  upon 
which  licenses  can  be  granted.  Moreover,  un- 
der section  21  in  the  absence  of  any  such  ordi- 
nance it  is  essential  that  the  form  of  applica- 
tlou  and  mode  of  procedure  should  conform 
to  the  general  law  of  the  stata  As  we  said  in 
Conover  v.  Gregson,  72  N.  J.  Law,  103,  GO  Atl. 
81,  there  seems  to  be  no  general  law  regulat- 
ing the  sale  of  spirituous  liquors  at  retail  ex- 
cept the  inns  and  taverns  act  No  doubt  there 
are  statutes  and  charters  of  various  cities, 
which  modify  the  requirements  of  tbat  act, 
but  those  charters  either  apply  only  to  the 
single  municipality  or  are  statutes  similar  In 
cliaracter  to  the  acts  to  be  found  In  2  Gen.  St 
1896,  pp.  1800,  1801,  and  1802,  which  apply  to 
certain  classes  of  municipalities  in  which  At- 
lantic City  is  not  Included.  [I]  These  acts 
applicable  to  single  cities  or  to  a  special  class 
of  cities  are  not  the  general  laws  of  this  state 
within  the  meaning  of  section  21.  [2]  The  ap- 
plication in  Conover  ▼.  Oregson,  was  prop- 
erly for  a  license  to  keep  an  Inn  and  tavern. 
This  application,  however,  carefully  avoids 
being  an  application  of  that  character,  and 
the  applicant  aeeka  only  for  a  license  to  sell 
spiritoona  and  other  liquors  at  retail.  His 
application  does  not  conform  with  the  re- 
quirements of  the  statute  as  to  an  application 
to  keep  an  inn  and  tavern,  and  as  far  as  the 
case  shows  Atlantic  City  is  without  power  to 


grant  such  a  license  as  he  sought  The  pro- 
ceedings must  therefore  be  set  aside  wltli 
costs. 


(81  N.  J.  L.  a*) 
JONES  V.  ATLANTIC  CITY. 
(Supreme  Court  of  New  Jersey.    May  26,  1911.) 

(BvVahut  ht  the  Court.) 

1.  MURICIPAI,   COKFOBATIONS    (8   272*)— BBBO- 

TioN    OF   liiaaiiNo    SzsTEk— Public    Iu- 

PBOVEUENT. 

The  purchase  and  erection  by  Atlantic 
City  of  l^hting  standards  costing  $28,242.40 
for  a  liefatinf  system  equipment  on  the  "pul>- 
lic  Iraard  walk,"  which  board  walk  the  city  was 
authorized  by  law  to  erect,  maintain  and  im- 
prove upon  a  public  street  along  the  ocean  front, 
18  a  public  work. 

[Ed.  Note. — For  qtber  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  727;  Dec.  Dig.  i 
272.»] 

2.  MUNIOIPAI.    COBPOBATIOHS    (|    840*)  —  lU- 

FBOVEllENTS— FBOCEDCBE. 

Atlantic  City,  having  adopted  Act  April  8, 
1902  rP.  U  p.  284),  the  city  council  thereof,  in 
all  public  work  done  costing  more  tlian  $500^tis 
required  by  the  supplement  of  March  14,  1906 
(P.  L.  p.  GO)  to  cause  plans  and  specifications 
to  be  prepared  for  svicb  work,  to  cause  public 
notice  to  be  given,  inviting  sealed  proposals  by 
advertisement  in  two  newspapers  printed  in 
such  city,  of  the  work  to  l>e  done  and  the  ma- 
terials to  be  nsed  therefor,  for  at  least  ten  days 
before  awarding  contract  for  same  and  the 
contract;  when  awarded,  shall  be  to  the  lowest 
bidder. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  8S9;  Dca  Dig.  f 
340.*] 

Certiorari  by  liutber  h.  Jones  to  review  an 
ordinance  of  Atlantic  Cltyi  directing  the  exe- 
cution of  a  certain  contract  Ordinance  set 
aside. 

Argued  February  tenn,  1911,  btf OiSa  TRBN* 
CHABD,  J.,  under  the  statuta       ' 

Chandler  &  Bobertson,  for  prosecutor. 
Harry  Woott^i,  for  respondent 

TRENCHARD,  J.  This  certiorari  brings 
up  for  review  an  ordinance  passed  by  the 
council  of  Atlantic  City  on  February  13, 1911, 
directing,  ai»ong  other  things,  the  mayor  and 
city  clerk  to  execute  a  contract  with  the  At- 
lantic City  Electric  Company  for  furnishing 
the  city  with  lighting  standards  for  a  light- 
ing system  equipment  on  the  "public  board 
walk."  The  prosecutor  contends  that  the 
city  council  was  without  jurisdiction  to  pass 
the  ordinance  because  there  was  no  prior 
call  for  competitive  bidding  as  required  by 
law.  That  contention  must  prevail.  The 
ordinance  in  question  is  entitled  "An  ordi- 
nance authorizing  the  purchase,  construction 
and  erection  of  board  walk  lighting  .standards 
for  the  purpose  of  fumislilng  light  upon  the 
public  board  walk  laid  out  on  the  ocean  front 
of  Atlantic  C^ty,  l>etween  Caspian  avenue  and 
Albany  avenue."  By  section  1  It  provides 
"that  a  contract  be  entered,  into,  signed  by 
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ttie  mayor  and  dty  clerk,  for  fnmlsliliig  the 
city  with  the  lighting  standards"  of  a  speci- 
fied number  and  style.  Those  standards  are 
to  cost  the  city  $%2i2.40,  and  the  contract 
therefor  was  thus  awarded  without  haying 
first  given  notice  Inviting  sealed  proposals 
therefor  and  without  any  competitive  bid- 
ding. The  ordinance  farther  provides  that  the 
erection  of  the  standards  shall  be  "done  as 
may  hereafter  be  provided  for  by  resolution 
of  dty  council  by  such  persons  as  may  be  au- 
thorized by  city  council  after  due  advertising 
for  proposals  therefor  based  on  specifications 
to  be  approved  by  dty  council."  It  appears 
that  the  cost  of  the  work  of  erection  will  be 
approximately  $3,000.  AtlanUc  City  adopted 
the  act  of  April  3,  1902  (P.  L.  p.  284).  By  a 
Bopplonent  to  that  act  approved  March  14, 
1906  (P.  I*  p.  BO),  it  was  provided  as  follows: 
"In  any  dty  which  has  adopted  or  shall  here- 
aft«:  adopt  the  act  to  which  this  is  a  supple- 
mmt,  in  all  puUie  work  done  in  such  dty 
coating  more  than  five  hundred  dollars,  the 
city  council  of  such  city  shall  cause  plans  and 
specifications  to  be  prepared  for  such  work 
and  shall  cause  public  notice  to  be  given.  In- 
viting sealed  proposals  for  such  work,  by  ad- 
vertisement in  two  newspapers  printed  bi 
such  city,  of  the  work  to  be  done  and  the  ma- 
terials to  be  used  therefor,  for  at  least  ten 
days  before  awarding  contract  for  same,  and 
the  contract,  when  awarded,  shall  be  to  the 
lowest  bidder." 

{11  It  dearly  appears  that  the  Improve- 
msaat  contemplated  by  the  ordinance  was  the 
purchase  and  esectlon  of  lighting  standards 
for  a  lighting  system  equipment  on  the  board 
walk.  The  board  walk  is  a  structure  which 
the  cit7  was  authorized  by  law  to  erect,  main- 
tain and  improve  upon  a  public  street  lawful- 
ly acquired  by  the  dty  along  the  ocean  front 
See  Atlantic  City  v.  Associated  Realties  Corp., 
73  N.  J.  Eq'.  721,  70  Atl.  345.  Its  hnprove- 
ment  by  the  installation  of  the  lighting  sys- 
tem equipment  is  a  public  work.  Trenton  v. 
gbaw,  4B  N.  J.  Law,  638, 10  Aa  213 ;  Wilson 
v.  Dietrich  (Ch.)  60  Ati,  251. 

ta  The  lighting  standards  contracted  for 
are  materials  to  be  used  therefor.  The  cost 
thereof  being  more  than  $500,  the  city  coun- 
cil was  required  by  the  supplement  of  1905 
to  cause  plans  and  spedfloations  to  be  pre- 
pared for  such  work,  to  cause  public  notice 
to  be  given,  inviting  sealed  proposals  by  ad- 
vertisement In  two  newspapers  printed  in 
such  dty,  of  the  work  to  be  done  and  the  ma- 
terials to  be  used  therefor,  for  at  least  10 
days  before  awarding  contract  for  same,  and 
the  contract,  whai  awarded,  shall  be  to  the 
lowest  bidder.  None  of  these  ess^itials  were 
complied  with. 

The  result  is  that  the  ordinance  under  re- 
view must  be  set  aside,  with  costs. 


(a  K.  J.  u  m) 
AMBRIOAN  lilTHOGEAPHlC  CO.  v.  COM- 
MERCIAL CASUALTI  INS.  CO. 
(Supreme  Court  of  New  Jersey.    June  9,  IMl.) 

(Bynabut  by  the  Court.) 

L   CONTBAOTS    (I   162*)— CONBTBUCnON. 

Where  the  language  of  a  contract  can  be 
interpreted  In  its  ordinary  sense  without  avoid- 
ing the  contract,  it  will  be  prima  ^de  Inter- 
preted in  that  sense. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  732,  738,  738;  Dec  Dig.  {  162.*] 
2.  Contracts   (|   175*)— Constbuotion— Bvi- 

OENCE  or  Tkohnioal  Mbanino. 

It  may  be  shown,  liowever,  that  the  lan- 
guage was  intended  by  the  parties  to  have  a 
technical  meaning,  and  what  that  meaning  was. 

[E^  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  766;   Dec.  Dig.  (  175.»] 

S.  CoKtBACTS  (1 175*)— Mkarino— Burden  or 

^OOF. 

In  such  case  the  burden  of  showing  that 
there  was  a  technical  meaning,  and  what  it 
was,  is  on  the  party  asserting  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  '766;   Dec.  Dig.  |  175.*] 

4.  Contracts    (J    147*)— Conbtbuctioh— Ak- 

BIODITT. 

The  language'  of  a  contract  should,  in  case 
of  ambiguity,  be  interpreted  in  the  sense  that 
the  promisor  knew,  or  had  reason  to  know,  the 
promisee  understood  It 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  730,  743;  Dec.  Dig.  {  147.»] 

5.  Contracts  (S  155*)— Construction. 

The  maxim,  "Verba  chartarum  fortius  ao- 
dpiuntur  contra  proferentem,"  applied. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  736  i   Dec.  Dig.  {  155.*] 

Appeal  from  District  Court  of  City  of  New- 
ark. 

Action  by  the  American  Lithographic  Com- 
pany against  the  Commercial  Casualty  In- 
surance Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  VOORHEBS,  JJ. 

McCarter  &  English,  for  appellant  Payne 
&  McCall,  for  appellee. 

FAREIER,  J.  The  suit  is  for  the  balance 
claimed  to  be  due  of  the  contract  price  for 
printing  certain  insurance  policies  for  de- 
fendant and  furnishing  electrotypes  of  the 
same.  There  were  13  different  forms  of  poli- 
cy of  4  pages  each.  The  contract  was  in 
writing  and  drawn  by  plaintiff  apparently 
upon  its  own  printed  form,  containing  vari- 
ous provisions  not  relevant  to  the  present 
inquiry,  and  terminating  thus:  "Remarks. 
12,000  regular  policies,  to  be  printed  on  Ber- 
lin Pure  Linen  bond  No.  29,  and  9,000  sam- 
ple policies,  on  paper  as  per  sample  submit- 
ted— all  for  the  sum  of  $1,100.00,  as  ar- 
ranged, plus  an  additional  charge  which  is  to 
be  made  for  the  extra  form  of  1,000  regular 
policies  which  you  have  Just  ordered  be- 
yond the  original  quantity  of  21,000,  as 
specified  above.  This  additional  cost  we 
will  advise  you  of  as  soon  as  we  know  the 
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amonnt  of  the  changes  desired  on  same. 
This  cancels  orders  No.  1927,  dated  Jan. 
24th,  and  No.  2044,  dated  Feb.  28th.  Accept- 
ed Wm.  J.  Gardner.     Date   Above 

price  Includes  our  furnishing  you  with  elec- 
trotypes of  all  the  policies.  Special.  This  is 
our  understanding  of  your  order.  If  In  any 
particular  we  are  In  error,  now  Is  the  time 
to  speak.  Your  acceptance  of  this  acknowl- 
edgment without  objection  Is  an  agreement 
on  your  part  to  all  Its  terms  and  condi- 
tions." 

The  case  turns  on  the  meaning  to  be  giv- 
en to  the  clause,  "Above  price  Includes  our 
furnishing  you  with  electrotypes  of  all  the 
policies."  The  controversy  between  the  par- 
ties is  succinctly  stated  in  the  state  of  the 
case  settled  by  the  court  below,  and  which' 
reads  as  follows:  "The  defendant  did  not 
dispute  the  correctness  of  the  amount  claim- 
ed by  plaintiff  as  the  contract  price,  but 
claimed  that  the  plaintiff  had  not  fulfilled 
the  said  contract  Each  policy  consisted  of 
4  pages  each,  making  52  pages  in  all.  The 
plaintiff  did  not  furnish  the  defendant  with 
62  separate  electrotypes  for  the  correspond- 
ing number  of  policy  pages,  but  did  furnish 
the  defendant  with  electrotype  plates  of 
various  sizes,  which  by  proper  arrangement 
could  be  made  into  forms  so  that  each  policy 
could  be  printed  therefrom,  and,  as  a  mat- 
ter of  fact,  the  plaintiff  bad  printed  the 
policies  which  were  printed  and  lithograph- 
ed for  the  defendant  from  the  said  plates. 
It  was  proved  that  there  was  no  electro- 
type page  for  any  one  policy  complete  In 
Itself,  but  that,  for  the  purpose  of  print- 
ing any  policy,  a  suitable  arrangement 
had  to  be  made  of  the  electrotypes  for 
that  puriKJse,  and  the  number  and  kind  of 
electrotypes  did  not  permit  of  more  than  one 
policy  being  printed  at  one  time.  The  court 
held  that  the  plalntifTs  duty  under  the 
said  contract  was  performed  by  furnishing 
electrotype  plates  of  various  sizes  from 
which,  by  arrangement  and  rearrangement, 
the  13  policies  could  be  reprinted,  and  that 
the  contract  did  not  obligate  the  plaintiff  to 
furnish  4  complete  electrotype  page  plates 
for  each  policy,  and  gave  judgment  for  the 
plaintiff  for  the  sum  of  $325.08  costs,  the 
entire  amount  claimed  by  it" 

[1]  We  think  the  view  taken  by  the  dis- 
trict court  of  the  meaning  of  this  contract 
was  erroneous.  Applying  the  rule  that  words 
in  a  contract  are  to  be  imderstood  in  thelf 
ordinary  sense  in  the  absence  of  anything 
to  indicate  that  they  were  used  in  a  peculiar 
sense,  it  seems  plain  that  the  words  "electro- 
types of  all  the  i>ollcle8"  means  "electro- 
types of  all  the  13  forms  of  policy,"  and  not 
merely  an  assortment  of  fragmentary  elec- 
trotypes which  could  be  pieced  together  in 
various  combinations  so  that  the  13  differ- 
ent forms  could  be  assembled  therefrom  In 
turn.    What  the  defendant  would  naturally 


seem  to  have  Iiad  In  mind  was  that  each 
policy  should  tiave  its  own  set  of  4  electro- 
type plates,  so  that  it  could  be  reprinted  at 
any  time  by  turning  over  the  appropriate  set 
of  plates  to  a  printer,  not  that  the  necessary 
pieces  should  be  picked  out  of  the  assort- 
ment perhaps  by  a  tedious  examination.  It 
Is,  of  course,  possible  that  in  the  plalntlfTs 
business  It  la  customary  to  make  up  elec- 
trotype matter  piecemeal  when  there  are  sev- 
eral similar  jobs  of  printing  contahiing  por- 
tions that  are  Identical,  and  that  the  clause 
in  question  was  intended  by  plaintiff  in  the 
special  sense  consonant  with  such  custom. 

[2]  But  the  state  of  the  case  fails  to  show 
either  the  custom  or  the  special  meaning  of 
the  words,  though  it  was  competent  to  show 
that  they  had  a  technical  meaning  and  what 
that  meaning  was.  Halsey  v.  Adams,  63  N. 
J.  Law,  330,  335,  43  AO.  708;  Calumet  Const 
Co.  V.  Board  of  Education,  78  N.  J.  Law,  676, 
76  Atl.  970. 

[I]  Naturally  the  burden  of  proof  of  show- 
ing a  special  or  technical  or  trade  meaning 
is  on  him  who  asserts  it,  and  there  does  not 
seem  to  have  been  any  attempt  to  show  this 
by  production  of  evidence;  so  the  rule  that 
the  words  should  be  construed  in  their  ordi- 
nary sense  stood  in  its  entirety. 

[4,  S]  Two  other  rules  are  applicable :  (1) 
That  the  language  must  be  interpreted  in 
the  sense  that  the  promisor  knew,  or  had 
reason  to  know,  the  promisee  understood  it 
9  Cyc.  578.  (2)  That  the  words  are  to  be 
most  strongly  construed  against  the  party 
using  them.  9  Cyc.  590;  17  Enc.  Law  (2d 
Ed.)  14 ;  2  Pars.  Cont  606;  Stone's  Adm'rs 
V.  U.  S.  Casualty  Co.,  84  N.  J.  Law,  371, 
375,  376;  Anders  v.  Supreme  Lodge,  61  N.  J. 
Law,  175,  17  Atl.  119;  Proprietors,  etc.,  v. 
Force's  Ex'rs,  72  N.  J.  Eq.  56,  126,  68  Atl. 
914.  It  is  true  that  this  rule  is  a  last  re- 
sort (Empire  Rubber  Co.  v.  Morris,  73  N.  J. 
Law,  602,  610,  65  Atl.  450);  but  resort  to 
it  Is  justified  in  this  case.  If  the  words 
had  a  special  meaning  of  which  the  plain- 
tiff knew,  but  which  might  well  be  unknown 
to  defendant  as  not  versed  in  the  printing 
trade,  it  was  incumbent  on  plaintiff  to  in- 
form defendant  that  the  words  were  lnt»id- 
ed  In  such  special  sense. 

Defendant  Insurance  company  filed  a  claim 
of  recoupment  of  damages  based  on  plaln- 
tifTs  failure  to  supply  the  complete  electro- 
tyiw  plates.  It  does  not  appear  whether  any 
evidence  of  damages  by  rea.son  of  such  fail- 
ure was  offered  and  overruled;  but  it  does 
appear  that  the  court  held  that  plaintiff  had 
performed  its  contract  and  was  entitled  to 
the  full  amount  dalmed.  This  was  error, 
and  the  judgment  is  consequently  reversed. 
It  may  be  that  plaintiff  is  entitled  to  recover 
the  contract  price  less  a  proper  deduction 
for  the  missing  electrotypes,  and  while  not 
passing  on  this  point  which  is  not  presented, 
we  think  it  proper  to  order  a  new  trial. 
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(a  N.  J.  L.  863)  ^_ 

PUBUO  SBRVICB  RT.  GO.  t.  BOABD  OV 
PUBLIC  UTILIXX  COM'RS. 

(Supieme  Conrt  of  New  Jeney.    June  12, 
1911.) 

1.  Statdtxs   (i  226*)— CoNSTBUOnOH  — SlAT- 
VTB  AsoFiBD  vBov  Unitxd  Statks— Cor- 

BTBTTCnoir    BT   IMTKBSTATK    COIdOeBOK    COM- 
MIBSIOIIKBa. 

The  Bdoptlon  In  a,  state  statute  of  iMtrt  of 
a  federal  statute  is  not  with  the  prior  constmc- 
tion  given  it  by  the  interstate  commeroe  com- 
miaaionera;  they  being  an  adminiatratiTe,  and 
not  «  jndicia],  body. 

[Bd.  Mote.— For  other  cases,  see  Statutes, 
Gent  Wg.  I  807:   Dec.  Dig.  i22e.*] 

2.  Statdtes  {|  226*)— Constbuctiok  —  StaT- 
UTB  Adoftxd  nioic  Another  Countbt. 

A  state  statute  must  be  the  same  in  its  en- 
tirety as  a  prior  statute  of  another  country, 
and  its  terms  mnst  be  of  doubtful  import,  that 
the  prior  construction  thereof  b;^  the  courts  of 
that  country  may  be  read  into  it  as  part  of  it. 

[E9d.    Note.— For   other   cases,    see    Statntes, 
Cfcot.  Dig.  I  307;   Dec.  Dig.  {  226.*] 
8.  Gahbixbb  (1 12*)— Pbeferbncks— Rates  fob 

School  Childbkr- Abbooaiioit  bt  Stat- 

U'iB. 

PobUc  Utility  Law  (P.  L.  1911,  c.  195)  | 
18,  does  not  abrogate  the  system  of  three-cent 
fares  for  school  children  previously  maintained 
by  a  street  railway  company;  such  section  ap- 
plying (mly  to  sudi  preferences  as  are  "undue 
or  unreasonable." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
De&  Dig.  i  12.*] 

4.  Cabbixbq    (S   12*)  —  Rates— "Iitcbkasb  of 
Bate  of  Fabe"— Reabonablxhesb— Dsteb- 

miTATIOM   BT   GOlIIIISaiONERS. 

Tie  erroneous  treating  by  a  street  railroad 
of  its  system  of  tliree-cent  fares  for  school  chil- 
dren as  abrogated  by  Public  Utility  Law  (P. 
L.  1911,  c.  195)  {  18,  amounts  to  an  increase 
of  rate  of  fare  in  existence  when  the  statute  be- 
came effective,  within  section  171i,  conferring 
on  the  Board  of  Public  Utility  Commissioners 
power  "to  hear  and  determine  whether  the  said 
increase  charge  or  alteration  is  just  and  rea- 
sonable," with  which  determination  the  court 
cannot  interfere,  except,  as  provided  by  section 
38,  where  it  clearly  appears  that  there  was  no 
evidence  before  the  board  to  support  reasonably 
its  order,  or  that  it  was  without  the  jurisdiction 
of  the  board. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dee.  Dig.  8  12.*] 

Oertioran  by  tbe  Public  Service  RaUway 
Company  to  determine  the  legality  of  an  or- 
der of  the  Board  of  Public  Utility  Commls^ 
aloners,  restoring  a  reduced  rate  of  fare  to 
school  diUdren.    Order  affirmed. 

Argued  Jnne  term,  1911,  before  MIN- 
TURN,  J.,  under  the  statute. 

Fnmk  Bergen,  for  prosecutor.  Frank  H. 
Sommer,  tot  defendant. 

MINTURN,  3.  The  importance  of  a  speedy 
review  of  the  legislation  under  considera- 
tion In  this  case  by  the  court  of  last  resort 
requires  that  the  expression  of  my  views  be 
briefly  and  eKj>editk>U8ly  stated. 

The  concrete  question  Involved  Is  whether 
a  system  of  three-cent  fares  maintained  by 
the  railway  company  for  many  years  was 


abrogated  by  the  enactment  of  the  so-called 
"Public  Utility  Law"  (P.  L.  1911,  e.  19{3. 
The  contention  that  it  was  abrogated  is  based 
by  the  oomi>any  upon  a  construction  given  by 
the  Interstate  commerce  commissioners  to 
section  8  of  the  interstate  commerce  act, 
which  It  Is  Insisted  Is  substantially  similar  to 
section  18  of  the  act  sub  Judice. 

[1]  I  am  of  the  opinion  that  the  construc- 
tion adopted  In  that  case  should  not  be  fol' 
lowed  here:  Mrst,  because  the  act  is  not  the 
same  enactment  In  terms ;  and,  secondly,  be- 
cause the  Interstate  commerce  commisBlonerB 
are  an  administrative  and  not  a  judicial  body, 
and  their  decision  as  an  administrative  body 
on  a  detail  of  the  act  Is  not  a  Judicial  de- 
termination. Interstate  Com.  Com.  v.  Brim- 
son,  154  U.  S.  447,  165  U.  S.  3,  14  Sup.  Ct 
1125,  16  Sup.  Ct  19,  88  L.  Ed.  1047,  39  L. 
Ed.  49. 

[2]  To  adopt  the  construction  given  by  an 
extraterritorial  court  to  an  act  subsequently 
adopted  in  another  state,  so  that  the  con- 
struction thus  given  may  be  read  into  the  act 
as  part  of  It,  the  statute  must  appear  to  be 
the  same  in  Its  entirety,  and  its  terms  "must 
be  of  doubtful  Import,"  so  as  to  require  con- 
struction. So  said  Mr.  Justice  Van  Syckel  In 
Fritts  V.  Kuhl,  51  N.  3.  Law,  199,  17  Atl.  105. 

Chief  Justice  White,  In  N.  Y.,  N.  H.  &  H. 
R.  B.  V.  Interstate  Com.  Com,  200  U.  S.  402, 
26  Sup.  Ct  272.  50  L  Ed.  515,  Umits  the 
application  of  the  rule  to  a  construction  "not 
palpably  erroneous."  He  applied  it  In  In- 
terstate Com.  Com.  T.  D.  L.   &  W.  B.  B., 

220  U.  S.  235,  81  Sup.  Ct  392,  56  L.  Ed. , 

because  the  section  in  question  had  been 
copied  from  the  English  Railway  Consolida- 
tion Act  of  1845,  and  that  act  bad  been  pass- 
ed upon  by  the  English  courts  of  judicature 
and  not  by  an  administrative  commission. 

The  practice  of  such  a  commission  may 
assist  us  in  construing  an  act;  but  we  are 
not  bound  to  accept  it  as  a  part  of  the  act, 
under  the  recognized  rule  of  judicial  con- 
struction. We  are  free,  thejrefore,  to  place 
onr  own  construction  on  this  act 

[3]  The  public  utility  act  does  not  abrogate 
the  system  of  three-cent  fares  maintained  by 
the  railway  company,  because  section  18  ap- 
plies only  to  such  preferences  as  are  "undue 
or  unreasonable."  This  was  not  the  enact- 
ment of  a  new  condition,  nor  did  it  create 
a  new  legal  status.  It  was  the  Immemorial 
rule  of  the  common  law.  Messenger  v.  P.  R. 
R.,  80  N.  J.  Law,  407,  13  Am.  Rep.  467;  AtcM- 
son,  T.  &  S.  F.  Ry.  T.  D.  &  N.  R.  R.,  110 
U.  S.  667,  4  Sup.  Ct  186,  28  L.  Ed.  291. 

When  the  railway,  a  decade  ago,  instituted 
the  system  of  three-cent  fares  upon  some  of 
Its  lines,  and  entered  Into  contracts  In  the 
form  of  municipal  ordinances  on  other  lines. 
It  did  so  under  the  aegis  of  this  common-law 
rule,  now  transmuted  Into  statute  law. 

The  only  change,  therefore,  that  has  been 
effectuated  by  this  legislation  which  can  be 
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said  to  affect  the  railway  at  all  at  tbls  Junc- 
ture, Is  that  the  Legislature  has  created  a 
commission,  and  conferred  upon  it  the  power 
to  determine  what  preferences  are  "andue  or 
unreasonable."  Otherwise  the  law  is  the 
same  that  existed  when  the  Public  Service 
Company  took  over  its  subsidiary  lines  with 
their  municipal  limitations  as  to  fares  and 
with  commendable  public  spirit  made  a  uni- 
form reduction  in  fare  on  its  entire  system 
for  school  chlldrMi.  Its  contention  that  the 
effect  of  the  enactment  was  to  repeal  this 
beneficent  condition  does  not  accord  with  the 
spirit' and  Intent  of  the  act  The  dear  leg- 
islative purpose  was  to  administer  and  to 
regulate  in  their  operation  these  instrumen- 
talities, qultP  properly  denominated  "public 
service  companies,"  which  are  chartered  pro 
bono  publico,'  and  are  compensated  by  public 
Individual  contributions  for  the  service  per- 
formed. 

This  company  had  practically  converted 
itself  by  its  low  fares  Into  an  auxiliary  of 
the  state,  in  assisting  In  the  spread  and 
maintenance  of  education,  by  facilitating  the 
transportation  of  school  children  at  low 
fares.  This  was  not  an  undue  or  an  unrea- 
sonable preference  Ipso  facto.  It  was  in 
line  with  the  spirit  of  our  Constitution  and 
with  the  laws  and  immutable  traditions  of 
our  state,  making  for  the  perpetuation  of  an 
enlightened  citizenship  based  upon  the  educa- 
tion afforded  by  our  schools.  To  insist  that 
in  the  passage  of  an  act  designed  merely  to 
regulate  this  public  service  it  was  within  the 
contemplation  of  the  legislator  to  condemn  a 
manifest  public  benefit  by  converting  it  into  a 
violation  of  law,  and  to  thereby  overturn  a 
system  and  a  condition  most  Jealously  guard- 
ed for  centuries  as  the  bulwark  of  our  in- 
stitutions, is  to  attribute  to  the  legislative 
mind  forgetfulness  of  or  Indifference  to  the 
fundamental  policy  and  traditions  of  our  gov- 
ernment and  our  people. 

A  proper  construction  of  this  act  must  ac- 
cord with  its  spirit  and  intent  1  Blackstone, 
62 ;  Rector  Trinity  Church  t.  United  States, 
148  U.  S.  457,  12  Sup.  Ct  611,  36  L.  Ed.  226. 
The  clear  intent  and  spirit  of  this  legislation 
is  to  erect  a  tribunal  or  commission  in  the 
state  with  powers  of  administration  and 
regulation,  substantially  similar,  within  its 
sphere,  to  those  exercised  by  the  Interstate 
Commerce  Commission,  In  which  shall  be 
vested  the  power  to  make  the  necessary  in- 
vestigation for  the  purpose  of  ascertaining. 
Dot  whether  a  preference  has  been  given,  as 
in  this  case,  but  whether  in  Justice  to  the 
public  the  preference  so  accorded  Is  "undue 
or  unreasonable." 

It  is  difficult  to  perceive  why  the  special 
rate  accorded  to  school  children  under  this 
regulation  of  the  company  should  be  abro- 
gated by  this  act  while  the  well-known  regu- 
lation of  railway  companies  of  carrying  small 
children  free  of  charge  remains  linquestlon- 


ed.  If  this  act  ex  vl  termini  operates  to  ab- 
rogate the  three-cent  fare  regulation  as  a 
preference,  a  fortlwi  must  it  apply  to  a 
regulation  which  results  in  carrying  persona 
free  of  charge,  unless  the  power  is  lodged  by 
the  act  with  this  commission  to  determine 
what  is  not  "undue  and  unreasonable"  as  a 
preferential  regulation. 

[♦]  The  act  of  the  railway  company  in  this 
instance  must,  therefore,  be  considered  as 
the  increase  of  a  rate  of  fare  which  was  in 
existence  when  the  statute  became  effective. 
Section  17  of  the  act,  subdivision  h,  confers 
upon  the  commission  power  "to  hear  and  de- 
termine whether  the  said  Increase^  charge  or 
alteration  is  Just  and  reasonable."  Such  la 
the  purpose  of  the  order  under  review,  and, 
since  the  Legislature  conferred  the  power  of 
regulation  and  admlnlstratloo  upon  the  com- 
mission, this  court  will  not  Interfere  in  Ilie 
discharge  of  that  duty,  except,  In  the  lan- 
guage of  the  thirty-eighth  section  of  the  act, 
"where  it  clearly  appears  that  ibere  was  no 
evidence  before  the  board  to  support  reason- 
ably such  order  or  that  the  same  was  without 
the  Jurisdiction  of  the  board." 

Neither  of  these  conditions  existing  in  this 
case,  the  order  of  the  Board  of  Public  Utili- 
ties Commissioners  now  under  review  will  b« 
afiSrmed. 


(81  N.  J.  L.  207) 

BEW  et  al.  V.  VENTNOR  CITT  et  at 
(Supreme  Court  of  New  Jersey.    June  6,  1911.) 

(Byllabu*  (y  tko  Court.) 

1.  MtJWICIPAl,    COSPOBATIORS    (i  266*)— BOHD 

Issue — Statuti: — Vaudxtt. 

Chapter  13  of  the  laws  of  1909  (P.  Ik 
1909,   p.  27)   la  constitutional. 

[Ed.   Note.^For  other  cases,  see  Municipal 
Corporations,  Dee.  Dig.  I  266.*] 

2.  MimionPAi.  CoBPOBATions  (|  911*)— Bown 
lastJK  — Seasidk    Pabks— Statotb— Cor- 

BTBUCTION— "OWKKB." 

A  city  having  a  qualified  fee  in  lands  is  an 
owner  within  the  meaning  of  chapter  18  of  the 
act  of  1909  (P.  L.  1909,  p.  27). 

tEH.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  {  911.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5134-5151;   vol.  8,  p.  7744.) 

3.  MtmlCTPAL    COBFOBATIONS    (§    911*)— BOND 

Issue  —  Seasioe    Pabk  —  Statutx  —  Con- 

STBucrioN— "Contiguous." 

A  tract  of  land  wholly  surrounded  by  the 
waters  of  the  ocean  may  properly  be  said  to  be 
contiguous  to  the  beach  or  ocean  front,  as  those 
terms  are  defined  in  Fishblatt  v.  AUantic  City, 
78  AtL  217. 

[E}d.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  I  911.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1495-1497.] 

4.  MUNICIPAI,   COBPOBATIONS   (J   917*)— BOKD 

IBSUK— Statutes. 

The  procedure  for  issue  of  iMnds  prescribed 
by  the  act  of  1909  (P.  L.  1909,  p.  27)  govern* 
in  cases  that  come  within  that  act,  notwith- 
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■taoding  die  provlaieBB  fs  -dw  act  of  1807  for 
the  goveminent  of  citle*. 

{£2d.  Note.— For  other  cases,  aee  Municii>al 
Corporations.  Ceot  Dig.  fl  1813-1918;  Dec. 
Dig.  i  QItPi 

B.  MUNICIPAI,    COBPOBATIORS    (|   917*)-^B6l»D 
IBSITB— RBSWCBTION— SwrFIClKKOT. 

A  resolntion  for  the  issue  of  bonds,  whick 
■eta  forth  all  the  pnrposes  for  which  bonds  may 
be  issued  under  the  act  of  1906  (P.  I/.  1909,  i. 
27),  is  not  Toid  for  uncartainty.  The  vtdtilj 
procedure  is  first  to  provide  for  the  money  need- 
ed, and  then  determine  on  the  particular  im- 
provements  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1913-1918:  Dec. 
Dig.  I  917^ 

9.  MumCIPAI.    CIDBF0BATI0N8    (i   917*)-~BORD 

IBSUE— Prkuuinart   Pbocbedinob. 

Where  a  lesoludon  for  issue  of  bonds  speci- 
fled  that  they  were  to  be  issued  for  the  imi>roTe- 
ment  of  the  public  paric,  and  the  land  specifical- 
ly described  as  the  land  to  l>e  improved  is  out- 
side die  park,  the  prosecntois  are  not  injused 
when  the  depositions  show  that  the  bonds  were 
to  be  issued  to  pay  for  the  building  of  a  pier  on 
the  specific  tract  mentioned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,. Dec.  Dig.  {  917.*]  . 

T.  MumCIPAI.   COBPOKATIONS    <f  868*)— Pdb- 

uo   iMPBOvxuKNTB—CoHTBACi— Funds  in 

Hand— Necessity. 

Where  a  puUie  improvement  is  authorized 
to  i>e  paid  for  from  the  proceeds  of  bonds  and 
there  is  no  other  source  from  which  funds  can 
be  had,  no  contracts  for  the  improvement  can 
be  legally  made  until  the  bonds  have  been  nego- 
tiated and  the  amount  available  has  been  ascer- 
tained. 

[Ed,  Note.^For  other  cases,  see  Municipal 
CorporadQn^  Cent  Dig.  {  1842;  Dec  Dig.  i 
868.*] 

Certiorari  hy  Jamea  T.  Bew  and  others 

•gainst  Ventnor  City  and  others  to  review 
proceedings  for  the  issue  of  bonds,  and  the 
making  of  a  contract  for  tb»  erection  of  a 
pier.  Resolutions  affirmed,  and  contract  set 
aside. 

Argued  February  term,  1911,  before 
8WAYZE,  BERGEN,  and  MINTDRN.  JJ. 

Theodore  W.  Schimpf,  for  prosecutors, 
Gilbert  Collins,  J.  S.  Westcott,  and  H.  Starr 
GiddingB,   for  defendants. 

8WAYZE,  J.  [1]  The  question  InviriTed  is 
the  validity  of  resoludons  for  the  Issae  of 
bonds  under  chapter  13  die  Acts  of  1909 
(P.  L.  1909,  p.  27),  and  of  contracts  for  the 
oectlon  of  a  pier.  The  first  objection  re- 
lates to  the  constltatiaaMillty  of  the  statute. 
In  Ylew  of  the  decisions  with  referenc*  to 
a  similar  atatnte,  this  question  Is  now  hard- 
ly debatable.  Seaside  Realty  Co.  ▼.  Atlan- 
tic City,  74  N.  I.  Law,  178,  64  AtL  1081,  af- 
firmed 76  N.  J.  Law,  819,  71  Ad.  912;  Fish- 
blatt  r.  Atlantic  City,  78  Aa  217;  Crossan 
▼.  Ventnor  City,  78  Atl..  12.  Tbe  prosecutor 
finds  two  dlfflcnlttea  In  the  way  of  con- 
struing thA  act  BO  as  to  apply  to  the  pre»- 
ent  case:  (1)  That  the  city  does  not  own 
the  land  proposed  to  be  Improved;  (2)  that 
It  is  only  antbortzed  to  Improve  lands  own- 


ed by  it  contigoouB  to  the  -beadi  or  ocean 
front,  and  the  beach  or  ocean  front  contig- 
uons  thereto.  [2]  Tbe  first  difficulty  is  sup- 
posed to  arise  from  the  fact  that,  although 
tbe  city  has  at  present  a  title  to  the  land 
under  a  deed  vrltb  apt  words  to  convey  a  fee 
simple,  that  tide  Is  liable  to  be  divested  beie- 
after  in  case  the  boardwalk  along  tbe  ocean 
is  moved  further  oceanward  as  the  land  may 
extend  by  accretion.  This  omUngency  does 
not  prevent  tbe  city  from  owning  tbe  fee. 
It  is  what  is  called  a  qualified  fee;  but  tbe 
proprietor  of  a  qualified  fee  has  tbe  same 
rigbts  and  privileges  over  tbe  estate  till  tbe 
qoallfication  upon  which  it  is  limited  is  at 
an  end  as  if  he  were  a  tenant  in  fee  simple^ 
Pipe  Line  Co.  v.  D.  L.  &  W.  R.  Co.,  62  N.  J. 
Law,  264,  268,  41  Ad.  769. 

[t]  Tbe  second  objection  to  the  applicabili- 
ty of  the  act  rests  on  the  fact  that  all  of  tbe 
property  <m  whldi  it  la  proposed  to  erect 
this  pier  lies  below  tbe  low-waXer  mark. 
Tbe  argument  is  that  a  tract  wholly  sur- 
ronnded  with  water  caimot  properly  be  said 
to  be  ctmtiguons  to  tbe  beach  or  ocean  front 
The  answer  to  this  argumeit  is  to  be  found 
in  the  opinloias  of  tbe  Court  of  Errors  and 
Appeals  in  Flsbblatt  v.  Adanttc  City,  and 
Oossai^  V.  Ventnor  City,  already  cited.  Tbe 
boundaries  of  Ventnor  (P.  L.  1903,  p.  76),  like 
the  boundaries  of  Adanttc  City,  extend  as 
far  as  the  Jurisdiction  of  the  state,  and  tbe 
reosoning  of  those  cases  Is  therefore  appli- 
cable to  this. 

If,  however,  the  act  of  1906  is  constitution- 
al and  applicable  to  the  situation,  the  prose- 
cutors insist  that  tbe  proceedings  for  tbe  is- 
sue of  bonds  are  d^ective  (1)  because  tbe 
procedure  under  tbe  act  of  1897  under  which 
Ventnor  is  governed  was  not  followed;  (2) 
because  tbe  resolution  of  November  2,  1910, 
Is  Indeflnite,  and  uncertain,  in  that  It  falls  to 
specify  the  improvement  Intended  to  be  made; 
(3)  because  tbe  resolution  of  December  21, 
1910,  Cor  additional  bonds,  proposes  to  im- 
prove tbe  public  parks,  while  tbe  land  in 
question,'  wbich  alone  is  specified  in  tbe  No- 
vember resolution,  is  outside  the  park.  [4] 
Tbe  objection  that  the  procedure  und»  the 
act  of  1897  was  not  followed  cannot  pre- 
valL  The  act  of  1909  provided  tot  its  own  pro- 
cedure. It  expressly  fixed  a  limit  of  $160,000 
to  tbe  amount  of  bonds  to  be  issued,  without 
regard  to  tbe  rateables  as  in  the  act  of  1897, 
and  bf  its  fourth  section  declared  that  the 
powers  conferred  sbonld  be  deemed  to  be  in 
addition  to  and  independent  of  all  powers 
conferred  by  any  other  laws,  and  not  subject 
to  any  limitation  contained  in  such  other  laws, 
[n  Tbe  objection  that  the  resolntion  of  No- 
vember 2,  1910,  is  indeflnite  and  uncertain.  In 
that  it  falls  to  specify  tbe  improvement  in- 
tended to  be  made,  cannot  prevail,  since  it 
rests  on  a  misconception  of  tbe  language  of 
tbe  resolution.    After  a  preamble  reciting  the 
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Btatntory  power  In  a  ptraphnae  of  the  atatn- 
tory  language,  the  resolution  provides  for 
the  Isene  and  sale  of  bonds  to  the  amonnt 
of  $60,000,  the  proceeds  of  -which  said  bonds 
shall  be  used  only  for  the  payment  of  the 
costs  of  \rork  or  Improvements  therein  an- 
thorlzed.  Since  the  resolution  Itself  does  not 
assume  to  authorize  any  Improvement,  It 
must  be  that  the  language  means  only  to  an- 
thorize  the  Issue  of  bonds  and  to  limit  the 
use  of  the  proceeds  to  the  purposes  au- 
thorized by  the  statute.  To  what  specific 
purpose  within  the  statutory  limitation,  the 
proceeds  should  be  devoted  was  left  unde- 
termined. We  see  no  objection  to  this  course. 
In  fact,  it  seems  the  orderly  procedure, 
first,  to  secure  the  money  and  then  deter- 
mine on  the  Improvement  to  be  made,  as 
we  will  hereafter  attempt  to  show.  [(]  The 
objection  to  the  resolution  of  December  21, 
1910,  for  $15,000  additional  bonds  to  improve 
the  public  park,  cannot  prevail.  Although  It 
■ays  that  the  proceeds  are  to  be  used  and 
applied  for  the  Improvement  of  the  public 
park,  the  deposition  shows  that  there  was 
no  such  Intention,  but  that  the  bonds  were 
to  be  used  to  pay  for  the  building  of  a  pier 
on  the  specific  tract  mentioned  in  the  reso- 
lution of  November  2,  1910.  The  prosecu- 
tors cannot  be  injured  by  a  mere  inadvert- 
ence of  that  character;  nor  is  it  by  any 
means  certain  that  the  language  of  the  reso- 
lution refers  to  a  use  of  the  proceeds  of  the 
bonds  in  work  to  be  done  upon  the  land  and 
water  embraced  within  the  limits  of  the 
parte.  The  proceeds  are  according  to  the 
resolution  to  be  used  and  ai^Iied  "for  the 
improvements  of  the  said  public  park."  It  Is 
quite  within  bounds  to  construe  this  as 
meaning  that  In  the  Judgment  of  the  council 
a  pier  upon  the  McGrath  tract  was  an  Im- 
provement of  the  adjoining  public  park. 

We  think  the  objections  to  the  resolutions 
providing  for  an  issue  of  bonds  are  not 
well  taken  and  those  resolutions  are  af- 
firmed. 

[7]  The  bonds  were  not  sold,  and  from 
the  action  taken  -at  the  time  of  the  resolution 
of  December  21st  it  would  seem  as  if  they 
might  not  be  salable,  since  the  lowest  bid- 
ders for  the  work  agreed  with  the  city  on 
that  day  that,  in  the  event  that  the  city 
should  he  unable  to  sell  the  bonds,  they 
would  take  so  many  of  them  as  ml^t  be 
necessary  at  par  and  accrued  Interest  in 
lieu  of  cash  on  account  of  their  reepectlre 
bids.  The  second  section  of  the  statute  au- 
thorizes the  council  to  apply  the  proceeds  of 
the  bonds  to  the  payment  of  the  cost  of 
works  or  Improvements  authorized  by  the 
act  There  is  no  other  source  from  which 
funds  can  be  had  to  meet  the  cost 

The  plain  intent  was  that  before  the  ex- 
pense was  incurred  the  amonnt  available  to 
meet  it  should  be  ascertained.     Until  that 


was  done,  no  CMitract  could  be  legally  mada 
The  case  is  within  the  rule  of  Hurley  T. 
Trenton,  66  N.  3.  Law,  538,  49  Atl.  518;  af- 
firmed 07  N.  J.  Law,  350,  61  Atl.  1109,  and 
of  Nlles  ▼.  Board  of  Education,  70  N.  J. 
Law,  1,  56  AtL  812.  The  contracts  should 
therefore  be  set  aside.  The  prosecutors  are 
entitled  to  costs. 


da  N.  3.  lu  an 
BORDBN'S  CONDDNSBD  MILK  00.  T. 
BOABD  OF  HEALTH  OF  TOWN 
OF  MONTOLAIB. 

(Supreme  Court  of  New  Jersey.    June  6;  1911J 
(SvUahu*  ty  the  OoMrt.) 

t.  HBALTH    (8    20*)— BOABDS    OF    Hkalth  — 
POWEBB— ReOXTLATIONS— SAUE    OF   MlLK. 

Boards  of  health  are  empowered  by  tbe  act 
of  April  23,  1897  (P.  L.  p.  270)  and  by  the 
Pure  Food  Law  of  1907  (jP.  L.  p.  485),  taken 
in  conjunction  with  the  act  of  1887  (P.  L.  p. 
80),  to  prohibit  the  sale  of  milk  from  diseased 
cows. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  I  24;   Dec.  Dig.  (  20.»] 

2.  Health  (I  87*)— Bxo'di.atioits— Boabd  ov 

Health— ViouiTiON. 
.  Whether  cows  from  which  a  manlclpality 
Is  sappUed  with  milk  are  diseased  U  a  question 
that  may  In  the  first  instance  be  determined  by 
the  local  board  of  health. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  i  87.*]     . 

8.  Health  (t  37*)— RBanLATioNs— Boabd  or 

Hbialth— Violation. 

In  determining  whether  cows  from  which 
a  municipality  is  supplied  with  milk  are  diseas- 
ed, the  method  of  diagnosis  adopted  by  tbe  local 
hoard  of  health  should  be  one  ttiat  i*  well  rec- 
ognized, thoroughly  approved,  and  as  reliable 
aa  any. 

[Ed.  Note^— For  other  cases,  see  Health,  Dee, 
Dig.  i  37.*] 

4.  Health  (§  20*)— Boabd  o»  Health— Pow- 

.KBS— Regulations. 

A  local  board  of  health  ma^  prohibit  the 
sale  within  tbe  muniqipality  of  milk  from  cows 
that  react  to  the  "tuberculin  test." 

[Ejd.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  i  24;   Dec  Dig.  i  20.*] 

B.  Health  (I  20*)— Boabd  of  Health— Eeo- 

TJLATI0N8--REVIEW    BY    COUBTS. 

The  action  of  a  local  board  in  adopting 
measQies  for  the  protection  of  public  health  wIU 
not  be  set  aside  by  tbe  court  if  the  board  has 
acted  reasonably  upon  evidence  that  might  sat- 
isfy a  reasonable  man. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  i  24;  Dec  Dig.  «  20.*] 

0.  GoMHSBCE    (I  62*)  —  RCOTTLATIOIf  —  POLIOa 

PowEB — Health  or  Ooiocunitt. 

Regulations  for  the  protection  of  the  public 
health  are  within  the  police  power  of  the  state, 
and  are  not  an  illegal  interterence  with  inter- 
state commerce,  if  utey  have  a  real  sabstantial 
relation  to  a  public  object  whidi  government 
can  accomplish,  and  are  not  arbitrary  and  un- 
reasonable and  beyond  the  neoessitfea  of  the 
case. 

LBd.   Note.— For  other  ctaes,  see  Commeroe, 
Cent  Dig.  {$  48-53 ;    Dec  Dig.  |  52.*] 

Certiorari  by  the  State,  on  the  relation  of 
Borden's  C<Hideiised  Milk  Company,  against 
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the  Board  of  Health  of  tlie  Town  of  Mont- 
dalr.    Writ  diamlased. 

Argned  February  term,  1911,  before 
SWAYZE,  BKBGEN,  and  MINTURN,  ?J. 

Charles  D.  Tbompaon  and  Gilbert  CoUtna 
(B.  v.  Llndabnry,  George  L.  Nichols,  WU- 
Uam  11  Chadbonme,  and  Sinclair  Hamilton, 
«!i  the  brief),  for  prosecutor.  BSdwln  B. 
Ooodell  and  Bdwaid  BL  CoUe,  for  defendant 

SWATZBi  I.  The  prosecutor  seeks  to  set 
■side  a  portion  of  article  8  at  the  Sanitary 
Code  of  Montclalr,  relating  to  milk  and  its 
production.  The  portion  of  which  ha  com. 
plains  reads  as  follows: 

"No  milk  shall  be  sold  or  offered  for  sale 
ot  distributed  in  the  town  of  Montdair  ex- 
cqtt  from  cows  In  good  health,  nor  unless 
the  cows  from  which  It  Is  obtained  have 
within  one  year  been  examined  by  a  Tet- 
erlnarlan  whose  competency  Is  Touched  for 
by  the  State  Veterinary  Association  of  the 
state  in  which  the  herd  is 'located,  and  a 
certificate  signed  by  such  Teterlnarlan  has 
been  filed  with  the  board  of  health,  stating 
the  number  of  cows  In  each  herd  that  are 
free  from  disease.  This  examinatlen  Aall 
Indude  the  tuberculin  test,  and  diarts  allow- 
ing the  reaction  of  each  indlvldaal  cow  shall 
be  filed  with  this  board.  All  cows  which  re- 
act shall  be  remored  from  the  premises  at 
once  If  the  sale  of  milk  is  to  continae,  and 
no  cows  shall  be  added  to  a  herd  until  cer- 
tificates of  satisfactoiy  tuberculin  tests  of 
said  oows  haye  been  filed  with  this  board. 

"I%e  board  of  health  may,  from  time  to 
time,  whoi  In  its  opinion  tiie  public  Interest 
may  require,  permit,  by  resolution,  the  sale 
«f  milk  that  Is  produced  under  conditions 
other  than  as  herein  specified,  provided  that 
aach  milk  Is  pasteurized  by  subjecting  It  to 
a  temperature  of  160°  F.  for  twenty  min- 
ntes,  or  by  an  equivalent  process. 

"No  cream  shall  be  sold,  exposed  for  sale 
or  delivered  wltliln  the  town  of  Montclalr, 
unless  it  be  produced  and  handled  in  accord- 
ance with  the  requirements  hereinbefore  set 
forth  for  the  production  and  handling  of 
mUk." 

The  effect  of  these  provisions  is  to  exclude 
from  sale  in  the  tovm  of  Montclalr  milk  and 
cream  regardless  of  whether  in  fact  it  Is 
good  and  wbcleaome  and  regardless  of  the 
condition  of  the  cows,  If  they  cannot  pass 
what  Is  called  the  tuberculin  test,  except 
where  the  board  of  health  by  special  permis- 
sion allows  mUk  to  be  sold  after  It  has  been 
pasteurized.  The  prosecutor  Is  a  large  deal- 
er in  that  town  and  obtains  its  supply  from 
qtedal  herds  of  cattle  In  Chenango  county, 
N.  T.  It  cannot  induce  the  farmers  from 
wliom  It  obtains  the  supply  for  Montclalr 
to  submit  their  cows  to  tliis  test  It  Is 
claimed  that  the  effect  of  the  ordinance 
wiU  be  to  compel  the  prosecutor  to  with- 
draw from  the  business  of  vending  milk  in 
the  town.  The  question  Is  whether  it  la  a 
legal   exercise  of  power  by   the   board   of 


healtii  to  require  the  use  of  the  tuberculin 
test  upon  cows  as  a  condition  for  the  sale  of 
milk  in  Montclalr. 

[1]  The  power  of  the  board  of  health  is  to 
be  found  in  the  act  of  April  23,  1897  (P.  I* 
p.  270),  section  2  of  which  was  amended  by 
the  act  of  April  21,  1898  (P.  L.  p.  429).  This 
legislation  Is  more  recent  than  the  act  print- 
ed in  the  General  Statutes  on  page  1644,  and 
Is  more  specific  in  Its  terma  Section  3,  par. 
6,  of  the  Pure  Food  Law  of  1907,  enacts  that 
a  food  shall  be  deemed  to  be  adulterated  if 
it  is  the  product  of  a  diseased  animal  (P.  L. 
1907,  p.  486),  and  the  local  board  of  health, 
by  the  original  act  of  1887  (P.  L.  pp.  80,  86), 
Is  empowered  to  pass  ordinances  and  make 
rules  and  regulations  to  aid  in  the  enforce- 
ment of  the  law  as  to  the  adulteration  of  all 
kinds  of  food  and  drink.  Section  8  of  the 
act  of  1907  (P.  L.  pi.  489)  is  obviously  an  ad- 
dition to  and  not  a  substitute  for  the  earlier 
legislation,  and  section  3,  par.  6  of  the  same 
act  The  effect  of  these  statutes,  as  far  as 
applicable,  seems  to  be  the  same.  The  first 
section  of  the  act  of  1897  authorizes  a  local 
board  of  health  to  prohibit  the  sale  of  milk 
produced  from  diseased  cows.  [2]  The  statr 
ute  Is  silent  as  to  the  method  by  which  the 
existence  of  disease  Is  to  be  determined. 
The  fact,  on  which  the  right  of  the  board  to 
act  depends,  is  or  may  be  a  matter  of  opin- 
ion or  inference  on  which  experts  may  dis- 
agree. Since  no  other  tribunal  Is  provid- 
ed, the  natural  Inference  is  that  this  ques- 
tion should  hi  the  first  instance  be  deter- 
mined by  the  board,  which  is  the  body  called 
upon  to  act  Valentine  v.  Englewood,  76 
N.  J.  Law,  609,  71  AU.  344,  19  L.  B.  A.  (N.  S.) 
262.  The  board  of  health  must  necessarily 
decide  this  Jurisdictional  fact,  and  determine 
whether  or  not  It  has  Jurisdiction,  Just  as  in 
Grove  v.  Van  Duyn,  44  N.  J.  Law,  654,  43 
Am.  Bep.  412,  the  Justice  of  the  peace  was 
required  to  do.  This  Is  not  denied  by  the 
prosecutor.  What  the  prosecutor  complains 
of  Is  that  the  Sanitary  Code  of  Montclalr 
makes  the  right  to  sell  milk  depend,  not  up- 
on the  fact  of  the  existence  of  disease  in  the 
cow,  but  upon  the  result  of  a  specific  method 
of  diagnosis — ^the  use  of  the  tuberculin  test. 
[3]  It  must  be  conceded  that  where,  as  in 
this  case,  the  board  of  health  liiakes  the  de- 
termination of  the  existence  of  disease  de- 
pend upon  a  special  method  of  diagnosis, 
that  method  must  be,  If  not  the  most  reli- 
able, as  reliable  as  any.  The  existence  of 
disease  is  necessarily  to  some  extent  a  mat- 
ter of  opinion  or  Inference  from  established 
facts.  The  most  skillful  veterinarian  may 
err.  The  most  reliable  symptoms  may  be 
deceptive,  and  absolute  accuracy  in  diagnosis 
cannot  be  looked  for.  To  demand  It  is  a 
counsel  of  perfection  not  adapted  to  the  ex- 
igencies of  everyday  life.  Perfection  of  that 
degree  is  not  attained  under  the  diagnosiB  of 
human  diseases  where  the  physician  has  the 
advantage  of  a  patient  able  to  state  subjec- 
tive symptoms  and  give  a  history  of  the  com- 
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plaint  AH  that  can  be  fairly  required  In 
the  determination  of  the  fact  of  disease  la 
that  the  method  of  diagnoBls  should  be  well 
recognized,  thoroughly  approved,  and  as  re- 
liable as  any.  [4]  We  find  that  the  tubercu- 
lin test  Is  the  most  reliable  method  of  dl- 
agnosia  of  tuberculosis  In  cattle  now  known; 
that,  whOe  It  is  not  perfect,  the  percentage 
of  error  la  as  small  as  In  any  method  sug- 
gested; and  that  it  is  more  accurate  than 
the  method  by  physical  examination.  We 
rest  this  conclusion  not  merely  upon  the  tes- 
timony In  the  case,  bnt  upon  the  fact  that  It 
has  been  approved  by  Judicial  decision  In 
Minnesota,  L<DuiBlana,  Wisconsin,  and  Penn- 
sylvania (State  v.  Nelson,  06  Minn.  166,  68 
N.  W.  1066,  34  li.  R.  A.  818,  61  Am.  St  Rep. 
899;  Nelson  v.  Minneapolis  [Minn.]  127  N. 
W.  445,  29  L.  R.  A.  (N.  S.)  260;  aty  of  New 
Orleans  v.  Charouleau,  121  La.  880,  46  South. 
911,  18  L.  E.  A.  (N.  S.)  368,  126  Am.  St 
Rep.  SS2;  Adams  v.  Milwaukee,  129  N.  W. 
818,  144  Wis.  371;  Limber  v.  MeadvlUe,  In 
Orawford  Common  Pleas,  Pennsylvania),  and 
adopted  by  the  most  recent  statute  in  Dela- 
ware, Indiana,  Maryland,  Michigan,  Minne- 
sota, New  Mexico,  North  Dakota,  Oregon, 
Pennsylvania,  South  Carolina,  Tennessee, 
Washington,  and  Wisconsin,  and  for  some 
purposes  by  Maine,  Massachusetts,  and  Ver- 
mont The  "tnbercnlean  test"  referred  to  in 
the  act  of  South  Dakota  is  probably  the 
same.  A  similar  act  was  passed  by  our  own 
Legislature  in  1899  (P.  L.  p.  484).  These 
statutes  are  legislative  testimony  of  cumula- 
tive force  to  the  value  of  the  tuberculin  test 
as  a  diagnostic  agent  We  think  therefore 
that  the  board  of  health  is  Justifled  in  the 
position  that  cattle  that  react  to  the  tuber- 
culin test  are  diseased.  That  conclusion 
may  occasionally  be  erroneous,  bnt  It  Is  as 
nearly  accurate  as  is  possible.  The  statute 
empowers  the  board  of  health  to  prohibit  the 
sale  of  milk  from  such  cattle. 

It  is  objected  that  the  ordinance  goes  far- 
ther than  is  necessary  for  the  protection  of 
the  public,  and  hence  farther  than  Is  war- 
ranted by  any  power  that  can  be  given  by  a 
statute  that  by  Its  title  relates  only  to  health. 
We  do  not  accede  to  this  argument  To  pro- 
tect the  public  against  danger  from  impure 
milk,  some  practicable  method  of  ascertain- 
ing its  Impurity  must  be  devised.  One  of 
the  most  serious  dangers  that  may  arise  is 
the  spread  of  an  infectious  or  communicable 
disease,  such  as  tuberculosis  is  declared  to 
be  by  the  act  of  1909  (P.  L.  p.  421).  The  ar- 
gument Is  that  the  danger  of  communication 
of  tuberculosis  by  means  of  milk  Is  so  slight 
as  to  be  negligible,  and  the  tuberculin  test  is 
therefore  unnecessary;  that  it  Is  not  a  saf- 
fldently  accurate  method  of  determining  the 
quality  of  milk  to  Justify  condemnation  on  no 
other  ground  than  that  the  cows  react  to  the 
test  Sdentlflc  men  who  have  made  a  study 
of  the  subject  are  not  agreed  as  to  the  prob- 
ability of  the  communication  of  tuberculosis 
from  cattle  to  man  by  means  of  mUk  and  the 
Berlousneat  ct  the  danger.     It  seems  to  be 


established  that  there  la  very  Utile  chance 
of  communication  of  bovine  tuberculosis  to 
human  beings  above  the  age  of  16  years,  but 
that  there  la  very  serious  danger  of  com- 
munication throogh  the  medium  of  milk  to 
hnman  beings  tmder  16  yearn  of  age  and  es- 
pecially to  children  under  S  years  of  age. 
It  la  conceded  that  there  are  such  cases. 
The  conoessAon  that  bovine  taberculosls  may 
be  communicated  to  young  chlldreo,  and 
that  although  it  appears  In  them  In  the  less 
commob  forms  rather  than  in  the  form  of 
pulmonary  tuberculosis,  suffices  to  Justify  ac- 
tion to  guard  the  young  against  the  cont». 
glon.  It  Is  for  the  board  of  health  to  decide 
how  many  lives  must  be  endangered,  and 
whether  the  lives  of  a  few  infants  or  chlif 
dren  are  worth  the  effort  and  the  financial 
loss.  To  suggest  these  considerations  is  to 
answer  them.  If  the  life  of  one  child  Is  m" 
dangered,  extreme  prodoice  may  be  proper. 
To  secure  protection  to  the  young  at  any 
rate,  it  is  necessary  to  adopt  some  method  of 
determining  whether  or  not  milk  exposed  for 
sale  is  contaminated  with  the  germs  of  ta> 
berculosls.  Probably  the  best  perhaps  tbs 
only.'thorongh,  way  of  determining  the  char, 
acter  of  the  milk.  Is  by  a  bacteriological  ez< 
amlnatlon  of  the  milk  Itself;  but  this  pro- 
cess is  impracticable.  It  requires  the  use  eC 
high  power  microscopes,  with  which  it -is 
impossible  to  examine  at  any  time  more  than 
an  InQnltesimal  portion  of  the  milk,  and  that 
portion  may  or  may  not  be  a  fair  sample  of 
the  whole  bulk,  while  to  examine  specimens 
enough. to  reach  a  fair  average  requires  so 
much  time  that  a  commodiQr  as  perishable 
as  milk  would  spoil  whUe  being  tested.  [51 
We  cannot  say  that,  in  adopting  the  tuber- 
culin test  the  board  of  health  exceeded  its 
legitimate  function.  That  function  is  dis- 
tinct from  the  function  of  the  court  The 
decision  of  a  particular  question,  especially 
one  of  expert  scientific  opinion.  Is  mote  prop- 
erly Intrusted  to  an  administrative  tribunat 
In  the  case  of  assessments  for  benefits  for  a 
municipal  improvement;  the  court  does  not 
review  the  Judgment  of  the  commissioners  as 
to  the  extent  of  the  benefit  tf  there  was  evi- 
dence upon  which  a  reasonable  man  might 
have  reached  the  same  result  In  consider- 
ing a  case  on  appeal  from. a  district  court  or 
on  a  writ  of  error,  we  do  not  ourselves  pasa 
upon  the  question  of  fact  Involved, -but  w» 
accept  the  finding  of  the  lower  court  or  Jury 
as  conclusive  If  there  was  any  evidence  to 
warrant  it  The  same  principle  applies  to 
an  administrative  body  like  a  board  of 
health,  and.  If  it  acts  reasonably  upon  evi- 
dence that  might  satisfy  a  reasonable  man, 
we  ought  not  to  disturb  Its  action,  even  it 
our  minds  are  led  to  a  dlfTerent  result  We 
do  not  say  that  we  -woold  have  reached  a 
difterent  result  in  tbe  present  case.  The 
evidence  Justifies  a  finding  that  the  sabjeo- 
tlon  of  the  oows  from  which  a  sui^ly  of 
milk  is  derived'  to  the  tuberculin  test  is  « 
reasonable  method  of  determining  not  only 
whether  they  are  diseased,  but  also  whether 
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their  milk  may  carry  tbe  gerniB  of  tuber- 
culosis. If  the  cows  are  diseased,  the  milk 
Is  by  statute  prononaced  adulterated,  and 
whether  in  fact  it  is  wholesome  or  not  can 
only  be  of  importance  in  considering  the  con- 
stitutionality of  the  legislation,  a  topic  to 
which  we  shall  recur.  Shivers  t.  Newton, 
4C  N.  X  Law,  469.  That  the  ordinance  Is 
not  necessarily  oppressive  Is  proved  by  the 
ready  compliance  therewith  by  the  other 
milk  dealers  in  Montclalr. 

We  are  not  impressed  by  the  Buggestions 
that  healthy  cows  may,  and  diseased  cows 
may  not,  react  to  the  tuberculin  test;  that 
many  cows  react  that  have  had  tniterculosls 
and  recovered;  that  many  that  now  have 
tuberculosis  are  likely  to  recover;  and  that 
It  Is  possible  for  the  producer  of  milk  to  de- 
stroy the  value  of  the  test  by  trick.  These 
arguments  would  be  of  more  Importance  If 
the  board  of  health  were  undertaking  to 
condemn  to  death  all  cattle  that  react.  This 
they  are  not  doing.  If  the  cattle  are  likely 
to  recover,  the  owner  may  keep  them  until 
they  do,  and  may  ose  their  product  for  any 
proper  purpose.  His  loss  Is  slmlJar  In  kind, 
although  perhaps  greater  In  degree,  than  the 
loss  of  milk  at  the  time  of  parturition.  If 
the  cows  are  In  fact  free  from  tubercnloslB, 
or  have  already  recovered,  he  could  no  doubt 
make  a  market  for  his  milk  upon  establish- 
ing those  facta.  Provision  Is  made  for  spe- 
cial cases  by  section  7  of  article  8  of  the 
Sanitary  Code.  The  fact  that  the  value  of 
the  test  may  be  destroyed  by  the  trick  of 
the  owner  of  the  cow  only  shows  that  the 
method  Is  not  perfect;  few  methods  could  be 
beyonii  the  reach  of  possible  deception.  It  Is 
besldA  the  point  to  suggest  that.  If  this  test 
were  tpplled  to  human  beings,  80  per  cent, 
of  mankind  must  be  condemned  as  diseased. 
In  dealing  with  human  beings  a  dUferent 
rule  Is  followed  from  that  which  Is  applied 
in  dealing  with  cattle,  because  men  make 
the  rule.  The  test  might  be  applicable  to 
human  beings  if  It  were  proposed  to  use  the 
ptx>duce  of  their  bodies  as  food  for  others. 
A  wet  nurse  might  properly  be  subjected  to 
a  more  stringent  examination. 

[1]  The  most  important  question  raised 
in  this  case,  and  certainly  one  of  the  most 
difficult,  is  that  which  relates  to  the  validity 
of  this  legislation  under  the  federal  Consti- 
tution. We  do  not  stop  to  consider  whether 
the  method  adopted  by  the  prosecutors  for 
shipping  milk  from  New  York  to  New  Jersey 
was  such  as  to  bring  It  within  tbe  rule  of 
Lrfsy  V.  Hardin,  135  U.  S.  100,  10  Sup.  Ct 
681,  34  L.  Ed.  128,  or  the  later  rule  of  Austin 
r  Tennessee,  179  U.  S.  343,  21  Sup.  Ct.  1.12, 
45  L.  Ed.  224.  We  pref«r  to  deal  with  the 
more  fundamental  question.  It  must  be  con- 
ceded that  the  statute  and  the  ordinance,  as 
we  construe  them,  deprive  the  prosecutor  of 
property  and  may  in  a  probable  case  Inter- 
fere with  Interstate  commerce,  even  if  the 
present  case,  like  Austin  v.  Tennessee,  does 
not  involve  a  shipment  in  original  packages. 
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The  right  to  enact  such  legislation  must  be 
rested  upon  the  police  power  of  the  state. 
We  need  not  review  the  numerous  cases  up- 
on this  subject  We  content  ourselves  with 
a  reference  to  some  of  the  more  recent  cases 
and  some  more  precisely  In  point  One  of 
the  most  important  is  Jacobson  v.  Massachu- 
setts, 197  U.  8.  11,  26  Sup.  Ct  358,  49  L.  Ed. 
648,  which  involved  the  constitutionality  of 
the  compulsory  vacdnatlbn  act  of  Massachu- 
setts. It  was  urged  that  scientific  men  were 
not  agreed  as  to  the  value  of  vaccination  as 
a  preventative  of  smallpox,  and  that  vac- 
cination sometimes  produced  worse  diseases 
than  it  prevented  and  frequently  operated 
to  tbe  detriment  of  the  Individual.  The  ar- 
gument was  similar  to  that  already  adverted 
to  against  the  tuberculin  test ;  but  the  court 
said  that  the  Legislature  was  not  compelled 
to  submit  a  matter  involving  tbe  public 
health  and  safety  to  the  final  decision  of  the 
court  or  Jury.  "It  is  no  part  of  the  function 
of  a  court  or  Jury,"  said  Justice  Harlan,  "to 
determine  which  one  of  two  modes  was  like- 
ly to  be  the  most  effective  for  the  protection 
of  the  public  against  disease.  That  was  for 
the  legislative  department  to  determine  in 
the  light  of  all  the  Information  It  bad  or 
could  obtain.  It  could  not  properly  abdi- 
cate Its  function  to  guard  the  public  health 
and  safety.  The  state  Legislature  proceeded 
upon  the  theory  which  recognized  vaccina- 
tion as  at  least  as  effective  if  not  the  best 
known  way  in  which  to  meet  and  suppress 
the  evils  of  a  smallpox  epidemic  that  Imper- 
iled an  entire  population.  Upon  what  sound 
principles  as  to  the  relations  existing  be- 
tween the  different  departments  of  govern- 
ment can  the  court  review  this  action  of  the 
Legislature?  If  there  is  any  such  power  in 
the  Judiciary  to  review  legislative  action  in 
resiiect  of  a  matter  affecting  the  general 
welfare,  it  can  only  be  when  that  which  the 
Legislature  has  done  comes  within  the  rule 
that  If  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or 
is,  beyond  all  question,  a  plain,  palpable  In- 
vasion of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  ad- 
Judge  and  thereby  give  effect  to  the  Consti- 
tution." "The  defendant  offered  to  prove 
that  vaccination  quite  often  caused  serious 
and  permanent  injury  to  the  health  of  the 
person  vaccinated;  that  tbe  operation  occa- 
sionally resulted  In  death ;  that  It  was  Impos- 
sible to  tell  In  any  particular  case  what  the 
result  of  vaccination  would  be,  or  whethw 
It  would  injure  the  health  or  result  in  death ; 
that  quite  often  one's  blood  Is  in  a  certain 
condition  of  Impurity  whai  it  is  not  prndoit 
or  safe  to  vaccinate  him ;  that  there  Is  no 
practical  test  by  which  to  determine  with 
any  degree  of  certainty  whether  one's  blood 
is  In  such  condition  of  Impurity  as  to  render 
vaccination  necessarily  unsafe  or  dangerous ; 
that  vaccine  matter  is  quite  often  Impure 
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and  dangerons  to  be  tised,  but  whether  Im- 
pure or  not  cannot  be  ascertained  by  any 
known  practical  test;  that  the  defen4ant  re- 
fused to  submit  to  Taccinatlon  for  the  reason 
that  he  had  when  a  child  been  caused  great 
and  extreme  suffering  for  a  long  period  by  a 
disease  produced  by  vaccination ;  and  that 
be  had  witnessed  a  similar  result  of  vaccina- 
tion not  only  in  the  case  of  his  son,  but  in 
the  cases  of  others."  The  case  that  Jacobson 
offered  to  make  against  the  propriety  of  vac- 
cinating him  was  much  stronger  than  the 
case  made  by  the  prosecutor  against  the  use 
of  the  tuberculin  test  for  cattle,  especially  in 
view  of  the  fact  that  the  health  authorities 
in  the  Jacobson  Case  were  dealing  with  a 
human  life.  let  the  court  said  that  the  offer 
of  evidence  "in  effect  invited  the  court  and 
Jury  to  go  over  the  whole  ground  gone  over 
by  the  Legislature  vrhen  it  enacted  the  stat- 
ute in  question,"  and  that,  "while  this  court 
should  guard  with  firmness  every  right  ap- 
pertaining to  life,  liberty  or  property  as  se- 
cured to  the  individual  by  the  supreme  law 
«f  the  land,  it  Is  of  the  last  importance  that 
it  should  not  invade  the  domain  of  local  au- 
thority except  when  it  is  plainly  necessary  to 
do  so  in  order  to  enforce  that  law.  This 
case  has  recently  been  cited  and  relied  upon 
■8  authority  by  the  Court  of  Errors  and  Ap- 
peals in  an  action  where  the  board  of  health 
went  further  than  to  enact  a  general  regula- 
tion as  In  the  present  case,  and  actually  in- 
terfered with  a  man's  liberty  and  property 
because  In  their  opinion  there  was  danger 
of  the  spread  of  scarlet  fever.  Valentine  v. 
Englewood,  76  N.  J.  Law,  609,  71  AO.  344, 
19  L.  R.  A.  (N.  S.)  262.  Since  the  decision 
of  Jacobson  v.  Massachusetts,  the  United 
States  Supreme  Court  has  sustained  an  ordi- 
nance of  San  Francisco,  granting  a  sole  and 
exclusive  right  for  50  years  to  cremate  and 
destroy  within  that  city  and  county,  house 
refuse,  dead  animals,  and  the  like.  The  ef- 
fect of  the  ordinance  was  to  deprive  scav- 
engers of  their  occupation.  It  was,  however, 
sustained,  and  the  court  declared  it  to  be 
well  settled  that  if  a  regulation  enacted  by 
competent  public  authority  avowedly  for  the 
protection  of  the  public  health  has  a  real, 
substantial  relation  to  that  object,  the  courts 
will  not  strike  it  down  upon  grounds  merely 
of  public  policy  or  expediency.  Reduction 
Company  v.  Sanitary  Works,  199  U.  S.  306, 
26  Sup.  Ct  100,  50  L.  Ed.  204.  Ordinances 
of  a  similar  character  in  the  city  of  Detroit 
were  also  sustained.  Gardner  y.  Michigan, 
199  U.  S.  325,  26  Sup.  Ct  106,  37  L.  Ed.  1107. 
We  have  followed  these  cases.  Atlantic  City 
V.  Abbott,  73  N.  J.  I^w,  281,  62  AU.  999.  In 
Laurel  Hill  Cemetery  Company  v.  San  Fran- 
cisco, 216  U.  S.  358,  30  Sup.  Ct  301,  64  L. 
E2d.  515,  an  ordinance  prohibiting  burial  of 
the  dead  within  the  limits  of  a  populous 
city,  based  upon  a  determination  of  the  city 
authorities  that  the  practice  was  dangerous 
to  life  and  detrimental  to  public  health,  was 
sustained,  although  it  prevented  the  sale  for 


cemetery  lots  of  property  worth  $75,000,  and 
the  cemetery  company  offered  to  prove  that 
its  cemetery  was  in  no  way  harmful,  and 
that  the  popular  belief  was  a  superstitlcML 
Mr.  Justice  Holmes  said:  "It  may  be,  in  a 
matter  of  this  kind,  where  the  finding  of  fact 
is  merely  a  premise  to  laying  down  a  rule  of 
law,  that  this  court  has  power  to  form  its 
own  Judgment  without  the  aid  of  a  Jury. 
But  whatever  the  tribunal,  in  questions  of 
this  Idnd,  great  caution  must  be  used  in  over- 
ruling the  decision  of  the  local  authorities 
or  In  allowing  it  to  be  overruled."  If  the 
present  ordinance  is  tried  by  the  test  applied 
to  these  cases,  we  think  it  must  be  said  that 
the  means  employed  by  the  board  of  health 
have  a  real  substantial  relation  to  a  public 
object  which  government  can  accomplish,  and 
that  the  ordinance  is  not  arbitrary  and  un- 
reasonable and  beyond  the  necessities  of 
the  case.  The  line  of  cleavage  between 
what  is  permissible  and  what  is  not  ia  Il- 
lustrated by  the  difference  between  Jacobson 
V.  Massadiusetts  and  Wong  Wal  v.  William-' 
son  (C.  C.)  103  Fed.  1.  In  that  case  the  court 
pronounced  unconstitutional  a  regulation  of 
the  San  Francisco  Board  of  Health  providing 
that  no  Asiatic  or  Chinese  should  depart  from 
the  dty  without  being  inoculated  with  a  cer- 
tain serum,  used  as  a  prophylactic.  Obviously 
it  was  of  no  Importance  to  the  health  of  San 
Francisco  that  one  who  was  departing  for 
another  place  should  be  protected  against  a 
future  attack  of  bubonic  plague.  San  Fran- 
cisco might  protect  Itself  against  the  intro- 
duction of  disease,  but  it  was  not  for  that 
city  to  undertake  the  protection  of  other  mu- 
nicipalities. The  United  States  Supreme 
Court  has  also  had  to  deal  with  questions  of 
a  similar  character  affecting  the  quarantine 
of  cattle,  and  the  prosecutors  rely  upon  Rail- 
road Company  v.  Husen,  95  U.  S.  466,  24  Lu 
Ed.  627.  But  that  case  was  decided  upon  the 
ground  that  the  statute  held  invalid  prevent- 
ed the  entry  into  Missouri  at  certain  seasons 
of  the  year  of  any  Texas,  Mexican,  or  Indian 
cattle  whatever.  Later,  when  a  similar  ques- 
tion arose  under  the  action  of  the  authorities 
of  Texas,  prohibiting  the  entry  into  the  state 
of  cattle,  mules,  or  horses  from  Louisiana, 
the  action  of  the  authorities  was  sustained. 
The  court  said  that  the  validity  of  the  action 
"depends  upon  whether  the  police  power  of 
the  state  has  been  exerted  beyond  its  provl- 
slons,  exerted  to  regulate  interstate  com- 
merce, exerted  to  exclude,  without  discrim- 
ination, the  good  and  the  bad,  the  healthy 
and  the  diseased,  and  to  an  extent  teyond 
tefiat  1»  necessary  for  any  proper  quarantine. 
The  words  in  Italics  express  an  important 
qualification.  The  prevention  of  disease  la 
the  essence  of  a  quarantine  law.  Such  law- 
is  directed  not  only  to  the  actually  diseased, 
but  to  what  has  become  exposed  to  disease." 
Smith  T.  St  Louis  A  S.  W.  Railway,  181  U. 
S.  248,  21  Sup.  Ct  603,  45  L.  Ed.  847.  This 
is  very  near  to  the  present  case-  for  surely 
milk  from  cattle  that  react  to  a  tuberculin 
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test  baa  been  exposed  to  disease,  and.  If  tbe 
cattle  tbemselres  may  be  kept  out  of  the 
state,  It  la  fairly  within  the  discretion  con- 
fided In  boarda  of  health  to  exclude  also 
milk,  the  produce  of  the  cattle,  which  it  Is 
proved  may  at  times  convey  the  disease. 

The  cases  above  dted  establish  that,  great 
as  is  the  power  confided  in  boards  of  health, 
It  must  Btap  short  of  arbitrary  action,  and 
the  means  must  beer  some  reasonable  rela- 
tion to  the  protection  of  public  health.  The 
Montclalr  board  has  been  careful  to  avoid 
arbitrary  action.  It  has  postponed  for  the 
benefit  of  the  prosecutor  the  time  when  the 
ordinance  should  become  effective  In  order 
that  the  Borden  Company  might  get  the  farm- 
ers from  whom  it  derives  its  milk  to  com- 
ply. The  board  has  apparently  sought  to  be 
fair  to  the  producers  as  far  as  consistent 
with  its  own  view  as  to  the  danger  of  the 
transmission  of  tuberculosis  from  cows  that 
react  to  the  tuberculin  test.  With  this  end 
in  view,  it  adopted  section  7  of  article  8  of 
the  Sanitary  Code,  permitting  under  certain 
drcnmstances  the  sale  of  milk  produced  un- 
der conditions  other  than  those  specified  in 
the  ordinance,  provided  that  it  be  pasteuriz- 
ed. The  piosecotora  object  to  this  provision 
of  section  7.  In  view  of  our  holding  that 
section  5  must  be  sustained,  it  can  hardly  be 
argued  that  the  provision  of  section  7  is 
bad,  for,  if  section  6  is  good,  the  board  of 
health  was  under  no  obligation  to  relax  it  in 
even  the  slightest  degree,  and  the  possibility 
of  modifying  the  rule  under  certain  condi- 
tions ia  wholly  to  the  advantage  of  the  pros- 
ecutor. It  was  obviously  intended  to  be  so 
and  to  prevent  the  mi|k  from  being  a  total 
loss  provided  it  was  to  the  satisfaction  of 
the  board  of  health  rendered  innocuous. 

We  think  the  ordinance  in  question  Is 
valid,  and  that  the  writ  of  certiorari  should 
be  dismissed,  with  costs.  The  prosecutor 
may  desire  to  sue  out  a  writ  of  error,  and  in 
order  that  it  may,  if  it  thinks  advisable,  ap- 
ply to  the  Court  of  Errors  and  Appeals  for 
a  stay,  Judgment  is  not  to  be  entered  in  this 
court  until  June  21st. 


(2  Bojroa,  446) 

ELLrOTT  et  al.  v.  WILSON. 

(Superior  Court  of  Delaware.     Sussex.     Anril 
12,  1911.) 

1.  AsstnfPBiT,   AonoR  or  (|  6*)  — EixPBKsa 
Contracts. 

Where  a  contract  for  services  has  been  per- 
formed, and  the  wages  only  remain  to  be  paid, 
the  common  indebitatuB  assumpsit  count  for 
work  and  labor  lies  for  the  recovery  of  the 
wages,  though  generally,  where  there  has  been 
a  special  agreement,  the  parties  must  resort 
thereto. 

[Ed.  Note.— For  other  cases,  see  Assumpalt, 
Action  of.  Cent  Dig.  H  14-26;  Dec.  Dig.  |  5.*] 

2.  WOBK  ARD  LaBOB   (I  14*)— SKBVICES— BX- 
PBESS  COHTBACTS. 

Where  either  party  to  a  contract  for  aerv- 
'  ices  has  partially  iierformed,  but  has  been  pre- 


vented from  completing,  the  work  by  the  default 
of  the  other  party,  tne  party  prevented  may 
recover  on  the  common  counts  and  in  quantum 
meruit  for  Iiis  partial  services  up  to  the  time  he 
was  stopped,  and  obtain  a  payment  for  the  rea- 
sonable value  of  the  services. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  U  2»-33;   Dec  Dig.  |  14.»] 

S.   WOBK    AND    LABOB    ({   27*)— ACTION— BVI- 
DENCB. 

Where,  in  an  action  by  a  building  con- 
tractor, suing  for  the  reasonable  value  of  the 
work  done  up  to  the  time  he  was  prevented  by 
the  owner  from  completing  the  work,  the  issue 
was  whether  the  owner  had  i>aid  for  all  the 
services  rendered,  the  contract  could  not  be  con- 
sidered by  the  jury  in  determining  the  question. 
[Eld.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  {  27.*] 

4.  WOBK    AND    LaBOB    (|   27*)— BBEAOH  —  AC- 
TIONS—Bvidxkcb. 

Where,  in  an  action  by  a  building  con- 
tractor for  the  reasonable  value  of  services  ren- 
dered and  materials  furnished  up  to  the  time 
he  was  prevented  by  the  owner  from  completing 
the  work,  the  evidence  showed  that  building  ma- 
terials prepared  by  the  contractor  were  used  by 
the  owner  after  the  contractor  quit  work,  the 
jury,  in  determining  the  right  of  the  contractor 
to  recover  need  not  consider  whether  he  made 
the  materials  according  to  the  specifications  an- 
nexed to  the  contract. 

[E}d.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  I  27.*] 

5.  Tbiai.  (i  143*)— Bvidbncb— Question  tob 

JUBT. 

The  jury  are  the  Judges  of  the  weight  of 
the  testimony  of  witnesses,  and  where  the  tes- 
timony is  conflicting  they  must  reconcile  it  if 
they  can,  and  if  they  cannot  they  must  accept 
that  part  which  under  the  circumstances  is 
most  worthy  of  crediL 

[Ed.  Note.— For  other  caste,  see  Trial,  Cent 
Dig.  U  342-343;  Dec.  Dig.  i  143.*] 

Action  by  Harry  B.  BUlott  and  another, 
trading  as  H.  E.  Elliott  &  Son,  against  Sam- 
uel J.  Wilson,  trading  as  S.  J.  Wilson  &  Son. 
Charge  of  court 

Summons  case  (No.  32,  June  term,  1910), 
brought  to  recover  the  sum  of  $348.93  for 
work  and  labor  and  for  the  use  of  a  machine, 
alleged  by  Che  plaintiffs  to  have  been  per- 
formed and  used  by  the  defendant  in  making 
concrete  building  blocks  for  the  erection  of 
a  building  for  the  defendant  See  further 
facts  in  the  charge  of  the  court 

Argued  before  BOTGE  and  CONRAD,  JJ. 

Robert  C.  White  and  James  M.  Tunnell, 
for  plaintiffs.  John  M.  Richardson  and  Dan- 
iel J.  Leyton,  Jr.,  for  defendant 

BOYCE,  J.  (charging  the  Jury).  Gentlemen 
of  the  Jury:  This  is  an  action  of  assumpsit, 
on  the  common  counts,  brought  by  Harry  Bi, 
Elliott  and  Samuel  W.  Elliott,  trading  as 
H.  B.  Elliott  &  Son,  against  Samuel  J.  Wil- 
son, trading  as  S.  J.  Wilson  ft  Son,  to  recover 
the  sum  of  $348.93,  as  originally  stated,  for 
work  and  labor  and  for  the  use  of  a  ma- 
chine, alleged  by  the  plaintiffs  to  have  been 
performed  and  used  by  the  defendant  in  mak- 
ing concrete  building  bloclis  for  the  erection 
of  a  building  for  the  defendant    It  appears 
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from  a  contract  In  writing  between  the  par- 
ties which  is  in  evidence  before  you  by  con- 
sent, that  the  plaintiffs  bad  contracted  to 
erect  a  building  with  a  cellar  for  the  defend- 
ant in  the  town  of  Milton,  last  year. 

It  is  conceded  that  a  dispute  arose  between 
the  parties  as  to  the  proper  Interpretation 
and  meaning  of  the  specifications  respecting 
the  thickness  and  mode  of  construction  of 
the  basement  walls  of  the  building.  And  the 
plalntifls  maintain  that  in  consequence  of  the 
dispute  or  disagreement,  they  were  prevented 
from  proceeding  with  and  completing  the 
building. 

This  action  was  not  brought  to  recover 
damages  for  a  breach  of  the  contract,  but 
to  recover  compensation  for  the  work  and 
labor  alleged  to  have  been  performed  by  the 
plaintiffs  and  their  workmen  under  the  con- 
tract prior  to  the  time  when,  as  they  claim, 
they  were  prevented  from  proceeding  further 
on  the  building,  and  for  other  demands  set 
forth  In  their  bill  of  particulars,  which  is  as 
,  follows: 

"Plaintiffs'  Bill  of  Particulars. 
1910. 

Mayll.    To   4.500  cement  blocks   at 

8  cts 1360  00 

Mayll.    To    13    lintels   and   sills    at 

$1.00    13  00 

Mayll.  To  work  and  labor  in  exca- 
vating and  erecting  forms 
for  foundation 82  81 

Sept.  3.  To  use  of  block  marhinea 
from  May  11  to  Sopt.  3, 
1910,  100  days,  at  $2.00. .     200  00 

Total- $605  84 

Or. 

1900. 

Dec.     20.  By   cash $10  00 

1910. 

March25.  By   cash $25  00 

April     2.  By   cash SO  00 

April     9.  By    cash 40  00 

April  16.  By   cash 26  00 

April  24.  By    cash 20  00 

April  30.  By    cash 38  00 

May       7.  By   cash 30  00 

May    14.  By  cash 17  91 

Total    $2")6  91 

Balance  due,  $005.84— $256.91,  or  $348.93." 

At  the  close  of  the  testimony  on  both  sides 
counsel  for  the  plaintiff  restated  the  demand 
of  the  plaintiffs  as  follows: 

4.500  blocks  at  8^ $360  00 

13  lintels 13  00 

Work  on  excavating 32  84 

10  days'  use  of  block  machines 20  00 

$425  84 
Cr. 

By  cash  payments $256  91 

•^  draft   30  49 

"   freight   8  93 

"   cash    50 

"   freight   2  03 

"   C.  G.  Waples 6  44 

"   proportion  of  rent 10  00 

$310  30 

$115  54 

The  plaintiffs'  demand  as  restated  Is 
$116JS4. 


[11  As  a  general  principle,  where  there  has 
been  a  special  agreement,  the  parties  must 
resort  to  their  remedies  upon  and  seek  their 
redress  under  it,  and  cannot  proceed  upon  the 
common  counts;  but  when  the  contract  of 
service  has  been  entirely  performed  and  ex- 
ecuted under  such  a  contract,  and  the  wages 
only  remain  to  be  paid  for  It,  the  common 
indebitatus  assumpsit  count  for  work  and  la- 
bor may  be  maintained  for  the  recovery  of 
the  money. 

[2]  So,  too,  where  either  party  has  partial- 
ly performed  the  special  agreement  pursuant 
to  the  terms  of  it,  but  has  been  prevented 
from  completing  or  perfecting  it,  by  the  de- 
fault or  misconduct  of  the  other  party,  the 
party  so  Interrupted  and  prevented  from  com- 
pleting It  may  recover  on  the  common  counts 
and  In  quantum  meruit,  for  his  partial  serv- 
ices up  to  the  time  when  he  was  stopped, 
whatevier  they  were  reasonably  worth.  Mc- 
Gartland  v.  Steward  &  Clark,  2  Houst  277; 
Hnrlock  ▼.  Murphy  &  Copperthwalte,  2  Houst 
551. 

[3]  The  contract  between  the  parties.  In 
evidence,  can  be  of  no  assistance  to  you  In 
coming  to  a  determination  upon  th«  Issue  of 
fact  In  this  case,  under  the  pleadings  and 
evidence.  The  plaintiffs'  demand  is  based  up- 
on the  value  of  the  work  and  labor  to  the  de- 
fendant, alleged  to  have  been  performed  by 
them  and  their  workmen,  from  the  time  the 
work  on  the  building  was  commenced  to  the 
time  they  ceased  to  work  thereon,  as  well  as 
upon  the  value  of  the  use  of  the  machine  to 
the  defendant,  alleged  to  have  been  retained 
and  used  by  blm  In  maldng  the  necessary  ad- 
ditional blocks  for  the  completion  of  the 
building  after  the  plaintiffs  bad  ceased  to 
work  thereon. 

The  various  items  and  character  of  the 
plaintiffs'  demand  Is  disclosed  by  the  restate- 
ment of  their  bill  of  particulars,  which  we 
have  read  to  you. 

[4]  You  need  not  consider  the  cost  of  the 
cement  used  in  making  the  bnilding  blocks 
and  lintels,  either  before  or  after  the  plain- 
tiffs left  off  working  on  the  buildhig,  for  it 
is  admitted  by  them  that  the  defendant  paid 
for  the  same ;  nor  need  you  consider  whether 
the  plaintiffs  mixed  and  made  the  bloclu  and 
lintels  according  to  the  specifications,  an- 
nexed to  the  contract  between  the  parties,  for 
It  is  admitted  by  the  defendant  that  he  used 
them  in  the  erection  of  the  building.  He  also 
admitted  that  he  used  the  block  machine  10 
days  according  to  the  claim  of  the  plaintiffs 
In  the  restatement  of  their  demand. 
,  The  vital  questions  for  your  determination, 
to  be  ascertained  by  you  from  the  evidence, 
are:  (1)  What  were  the  services  rendered  by 
the  plaintiffs,  and  the  use  of  the  machine  by 
the  defendant,  reasonably  worth  to  the  de- 
fendant? (2)  Has  the  defendant  fully  paid 
the  plaintiffs  for  the  services  rendered  and 
for  the  use  of  the  machine? 

The  plaintiffs  admit  that  the  defendant 
did.  from  time  to  time,  make  payments  on 
account  of  the  wor^  and  labor  performed,  but 
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tbey  claim  that  there  nnudiui  a  txilanoe  due 
them  according  to  their  demand. 

The  defendant  Insists  that  he  has  fnllf 
paid  the  plaintiffs  for  all  services  rendered 
and  that  he  made  adrances  to  and  for  them, 
at  their  request,  In  excess  of  all  demands 
against  him. 

The  contentions  of  the  parties,  as  you  have 
lieard  them,  are  questions  of  fact  which  yon 
must  determine  from  all  the  evidence  be- 
fore yon,  throwing  any  light  upon  tlie  plain- 
tiffs' demand  and  the  payments  n>ade  hy  the 
defendant  to  and  for  the  plaintiffs,  on  ac- 
count of  their  demand. 

It  te  for  yon  to  find  from  the  evidence 
whether  the  defendant  is  indebted  to  the 
irialntlffs,  and.  If  so,  for  what  amount 

[I]  You  are  the  Judges  of  the  weight  and 
Talne  of  the  testimony  of  the  witness.  And 
where  the  testimony  is  conflicting,  as  in  this 
ease,  yon  should  reconcile  It  If  yon  can; 
If  yon  cannot,  you  should  accept  that  part  of 
the  testimony  which  In  view  of  all  the  cir- 
cumstances you  deem  most  worthy  of  credit, 
and  reject  that  which  yon  deem  the  least 
worthy  of  credit 

Your  verdict  should  be  either  for  the  plain- 
tiffs for  such  sum  as  you  find  to  be  due  them, 
not  In  excess  of  the  amount  claimed,  or  for 
the  defendant,  according  as  the  evidence  pre- 
ponderates. 


In  re  REINEIi. 
(Oonrt  of  General  Sessions  of  Delaware.    New 

Castle.    B£ay  12,  1011.) 
iHTOZIOATIIfO   I;iQn0B8   (I   66*)— liicBNai   It) 

SSLti — APPLICATIOW— SUFFIOIENCT. 

That  one  of  the  signers  of  a  recommenda- 
tlOD  of  an  applicant  for  a  license  to  sell  Intoxi- 
cants did  not  read  or  have  the  same  read  to 
Mm.  as  required  by  Rev.  Code  1852,  amended 
to  1893,  p.  413  a4  Del.  Laws,  c.  418)  |  4,  is 
not  ground  for  refusing  the  license,  where  there 
were  sufficient  signers  who  complied  with  the 
requirement 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  66;   Dec.  Dig.  |  66.*] 

Application  by  Arthur  G.  Heinel  for  a  li- 
cense to  sell  Intoxicating  liquors.  On  objec- 
tion to  granting  the  license.  Objection  over- 
ruled. 

Argued  before  PENNE:wiIiIi^  0.  J„  and 
BOYCB,  J. 

John  G.  Gray,  for  applicant  Oaleb  n. 
Baridienal  and  Horace  O.  Bastbum,  for  re- 
BMUstrants. 

PENNBWIIiU  a  J.,  delivering  the  opin- 
ion of  the  court 

The  first  objection  to  the  granting  of  the 
above  stated  application  is  that  one  of  the 
signers  of  the  applicant's  recommendation 
bad  neither  read  the  same  himself  nor  had 
It  read  to  him.  In  support  of  the  objection 
Is  dted  the  case  of  one  Yeasey  which  was  de- 
cided at  the  April  term  in   Sussex  county. 


1906.  6  Pennewlll,  B2,  «S  AU.  801.  In  that 
case  It  api)ear8  there  were  85  signers,  all 
of  whom  were  alleged  to  be  freeholders  re-, 
siding  In  the  particular  school  district.  Six 
of  said  signers  testiUed  that  the  application 
had  not  been  read  to  them,  nor-  had  they 
read  the  same  themselves. 

The  court  said:  "The  statute  (chapter 418, 
{  4,  vol.  14,  Laws  of  Delaware — Rev.  Code, 
p.  413)  requires  that  the  applicant  for  a  li- 
cense to  sell  intoxicating  liquor  shall  present 
a  petition  with  certain  recommendations  and 
that  each  person  signing  said  recommenda- 
tion must  either  have  read  it  himself  or  have 
had  the  same  read  to  him.  That  is  the  posi- 
tive mandate  of  the  law.  As  the  evidence 
before  us  discloBes  that  the  petition  was  not 
read  to  or  read  by  each  of  the  signers  to 
the  same,  we  hold  that  the  law  has  not  been 
compiled  with,  that  the  certificate  is  void, 
and  we  therefore  refuse  the  license  on  that 
ground." 

The  ruling  in  the  Yeasey  Case  has 'been 
followed  perhaps  in  one  or  two  cases  since, 
but  with  some  doubt  as  to  Its  correctness  as 
reported. 

After  maturely  considering  the  question, 
which  Is  again  raised  In  the  present  case, 
and  after  a  full  conference  with  all  of  the 
Judges  who  are  not  now  sitting,  we  have 
reached  the  conclusion  that  the  ruling  in 
the  Veasey  Case  should  not  be  followed,  at 
least  to  the  full  extent  to  which  the  opin- 
ion of  the  court  seems  to  go. 

It  does  seem  to  us  that  the  failure  of  one 
or  more  of  the  signers  to  read  the  recom- 
mendation, or  have  the  same  read  to  them, 
should  not  defeat  the  license,  when  the  full 
number  of  signers  required  by  the  law  re- 
main after  eliminating  those  who  have  not 
complied  with  the  statute. 

We  think  there  were  some  facts  in  the 
case  cited  that  do  not  appear  in  the  report, 
and  which  may  have  had  some  weight  with 
the  court  In  reaching  their  decision. 

From  Information  that  we  have  received 
In  regard  to  such  case,  we  believe  that  there 
was  some  doubt  In  the  minds  of  the  court 
whether  there  was  a  sufficient  number  of 
signers  left  after  eliminating  those  who  ad- 
mitted that  the  recommendation  had  not 
been  read  by  or  to  them.  Some  of  the  names 
were  written  on  a  paper  ^hat  was  attached 
to,  or  pasted  on,  the  original  petition,  and 
it  was  not  clear  to  the  court  when  the  at- 
tached paper  was  signed  or  aflSxed. 

If  the  court  should  be  clearly  of  the  opin- 
ion that  the  applicant  had  made  a  false  aflB- 
davlt,  imowlng  at  the  time  that  It  was  false, 
it  might  be  reasonable  to 'hold  that  such  a 
person  was  not  a  man  of  good  moral  char- 
acter within  the  meaning  of  the  act  and 
that  a  license  should  not  therefore,  be  grant- 
ed to  him,  but  there  is  no  evidence  in  this 
case  to  establish  such  fact 

It  is  not  denied  that  after  excluding  the 
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Blgner  who  did  not  read  tbe  recommenda- 
tion, or  have  It  read  to  him,  there  are  left  at 
least  24  who  did  comply  with  the  law  In  this 
behalf.  We,  therefore,  think  the  license 
should  not  be  refused  for  the  reason  stated, 
and  overrule  the  objection. 


(2  Bojrce,  462) 

STATE  T.  HONEY. 

(Court  of  General  Sessions  of  Delaware.    Kent 
Feb.  21,  19U.) 

Cbiminal  Law  (|  603*)— CoNxiinjAHOB— Ai- 
piDAViT— Absence  op  Witness. 

An  affidavit  for  a  continuance,  alleging 
that  deponent  is  nnable  to  secure  the  attend- 
ance of  B.,  a  nonresident  witness,  at  that  term 
of  the  court,  but  believes  he  will  be  able  to  se- 
cure the  witness  at  the  next  term,  and  that  the 
nature  of  the  testimony  of  such  witness  is  that 
deponent  did  not  commit  the  act  charged,  and 
that  witness  was  in  deponent's  company  at  the 
tima  the  act  was  alleged  to  have  been  commit- 
ted, is  not  objectionable  for  failure  to  clearly 
state  what  facts  the  absent  witness  will  testify 
to,  or  because  the  allegation  as  to  the  time  when 
the  alleged  act  was  committed  is  insufficient 

[£id.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1348-1361;  Dec.  Dig.  | 
603.*] 

Walter  Honey  was  Indicted  for  assault 
to  commit  rape.  Application  for  continu- 
ance granted. 

Argued  before  PENNEWILL,  C  J.,  and 
BOYCB  and  CONRAD,  JJ. 

W.  Watson  Harrington,  Deputy  Atty.  Oen., 
for  the  State.  Richard  R.  Eenney  and  Hen- 
ry  Ridgely,  for  defoidant 


Application  by  defendant  for  continuance, 
on  afiSdavlt  alleging  the  absence  of  a  ma- 
terial, nonresident  witness.  The  state  ob- 
jecting to  the  sufficiency  of  the  affidavit,  it 
was  held  sufficient 

Counsel  for  defendant  moved  for  a  con- 
tinuance of  the  above  stated  case  until  the 
April  term,  1911,  basing  said  motion  upon 
an  affidavit  of  the  defendant,  in  due  form,  al- 
leging "that  he  has  a  material  witness  who 
Is  now  living  In  Chester,  Pa. ;  that  the  name 
of  said  witness  Is  William  Butler;  that  this 
deponent  Is  unable  to  secure  the  attendance 
of  said  witness  at  this  term  of  court,  but 
that  he  believes .  he  will  be  able  to  secure 
his  attendance  at  the  next  term ;  that  the  na- 
ture of  the  testimony  of  said  witness  is 
that  this  deponent  did  not  commit  the  act 
with  which  he  Is  charged,  the  said  witness 
being  in  company  with  this  deponent  at  the 
time  when  said  act  Is  alleged  to  have  been 
committed ;  and  that  this  deponent  believes 
he  cannot  safely  and  properly  go  to  trial 
without  said  witness." 

The  state  objected  to  the  sufficiency  of 
the  affidavit,  because  It  did  not  clearly  state 
what  facts  the  said  absent  witness  would 
testify  to,  and  particularly  that  the  averment 


as  to  the  time  when  the  alleged  offense  was 
committed  was  insufficient 

THE  COURT  held  that  the  affidavit  was 
sufficient,  and  the  case  was  continued. 


(KB  Me.  241) 

HAYNES  V.  MAINE  (3BNT.  R.  00. 

(Supreme  Judicial  Court  of  Maine.     June  10, 
1911.) 

1.  Mabteb  Aitn  Sebvaitt  (|  198*)— Bahaoads 
— Fellow  Sebvants. 

A  train  dispatcher  and  the  enginemen  over 
whose  movements  be  has  direction  are  not  fel- 
low servants;  he  being  a  vice  principal  to  such 
employes. 

[EA.  Note.— For  other  cases,  see  Maater  and 
Servant  Cent  Dig.  i  495;   Dec.  Dig.  {  198.*] 

2.  Masteb  and  Sebvant  ({  278*)— Railboads 
— INJUBT  IN  Collision  —  Neoligknce  of 
Tbain   Dispatcheb  —  Evidence  —  Suffi- 

OIBNCY. 

Evidence  in  an  action  for  injury  to  a  rail- 
way fireman  in  a  collision  htid  to  warrant  a 
finding  that  a  train  dispatcher  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  278.*] 

3.  Damages  (i  132*)— Pbbsonai.  In jubt— Ex- 
cessive Vebdict. 

$12,821,  recovery  for  personal  injury  to  a 
railway  fireman  19  years  old,  must  be  reduced 
to  $7,500,  though  he  was  previously  of  excep- 
tional physical  condition,  and  bis  injury  result- 
ed in  loss  of  the  right  eyeball  and  in  disfigure- 
ment of  his  face ;  his  physical  powers  appear- 
ing to  be  re-established. 

[Ed.  Note.— For  other  cases,  see  Damasea. 
Cent  Dig.  §§  372-386;   Dec.  Dig.  {  132.*] 

On  Motion  from  Supreme  Judicial  Court, 
Somerset  County. 

Action  by  Chester  H.  Haynes,  pro  ami, 
against  the  Maine  Central  Railroad  C!om- 
pany.  On  motion  and  exceptions  by  defend- 
ant Motion  sustained,  unless  remittitur  be 
made.    Exceptions  not  considered. 

Action  on  the  case  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff, 
a  minor,  while  acting  as  fireman  upon  one  of 
the  defendant's  locomotives  in  a  head-on  col- 
lision with  another  locomotive  of  the  defend- 
ant railroad.  Plea,  the  general  Issue.  Ver- 
dict for  plaintiff  for  $12,821.  The  defendant 
excepted  to  several  rulings  made  during  the 
trial,  and  also  filed  a  general  motion  for  a 
new  trial. 

The  case  Is  stated  In  the  opinion. 

Argued  before  EMERY,  O.  J.,  and  WHITB>- 
HOUSB,  SAVAGE,  SPEAR,  KING,  and 
BIRD,  JJ. 

Merrill  ft  Merrill,  for  plaintiff.  Forrest 
Goodwin,  for  defendant 

BIBD,  J.  ^Is  action  on  the  case.  In  whl(^ 
the  plaintiff  seeks  the  recovery  of  damages 
for  injuries  sustained  by  him  while  acting  as 
fireman  upon  one  of  defendant's  locomotives 
in  a  coIUsion  with  another  locomotive  of  de- 
fendant Is  before  this  court  upon  general 
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motion  of  defenflant  for  a  new  trial  and  on 
exceptions. 

[1]  The  plaintiff  claims  tliat  one  of  the 
canses  of  the  collision  was  the  negligence  of 
the  train  dispatcher  of  the  defendant  The 
greater  weight  of  authority  Is  to  the  effect 
that  a  train  dispatcher  and  the  engineers  and 
firemen  of  the  trains  over  whose  moTements 
he  has  direction  are  not  fellow  servants,  but 
that  as  to  such  employfis  he  Is  a  vice  prln- 
clpaL  While  the  precise  question  has,  per- 
haps, never  been  directly  determined  In  this 
state,  an  affirmatlye  answer  is  indicated  by 
several  decisions.  Donnelly  v.  Granite  Co.,  90 
Me.  UO,  116,  116,  37  AO.  8T4;  Hall  T.  Bmer- 
son-Stevens  Co.,  94  Me.  445,  450,  47  AtL  924; 
8maU  T.  Manufacturing  Co.,  94  Me.  651,  666, 
48  AtL  177 ;  Hume  v.  Power  Co.,  106  Me.  78, 
82,  75  Atl.  300;  Lasky  t.  Railway  Co.,  83  Me. 
461,  472,  22  Atl.  367.  It  Is  directly  so  held  In 
Ridter  V.  Central  R.  R.  Co.,  73  N.  J.  Law,  751, 
64  AtL  1068,  7  L.  R.  A.  (N.  S.)  660.  See  same 
case,  9  Am.  &  Eng.  Ann.  Cas.  786,  and  note, 
pp.  788-790,  where  the  authorities  are  col- 
lected. Upon  the  undisputed  facts  of  this 
case,  we  must  hold  as  matter  of  law  the  train 
dispatcher  was  a  vice  principal.  See  Lasky 
T.  Railway  Co.,  ubl  supra. 

[2]  The  conductor  and  engineer  of  the  train 
upon  which  plaintiff  was  fireman,  having  re- 
ceived the  train  dispatcher's  order,  signed  the 
train  register  In  the  ofQce  of  the  latter  at  2:40 
p.  m.,  and  at  the  same  time  indicated  thereon 
the  same  hour  as  the  time  of  departure.  The 
train  register,  as  well  as  the  train  sheet  and 
time-table,  lay  upon  the  desk  of  the  train  dis- 
patcher, and  It  was  his  duty  to  enter  the  hour 
of  the  departure  of  all  trains  at  once  upon  the 
train  sheet;  but  it  Is  not  necessary  to  deter- 
mine his  care  or  want  of  care  in  falling  to  do 
so.  At  2:45  p.  m.,  which,  upon  the  evidence, 
the  jnry  would  be  warranted  in  finding  the 
latest  moment  at  which  be  had  actual  knowl- 
edge that  the  entry  of  the  departure' of  train 
301  was  2:40  p.  m.  and  that  that  train  might 
have  departed  In  violation  of  the  rule  requir- 
ing it  to  await  the  arrival  of  train  28,  the 
latter  was  still  at  West  Benton,  and  no  re- 
port of  its  departure  had  been  received  at 
Waterville.  It  did  not  leave  there  until  2:48 
p.  m.  Ample  time  was  aftorded  him  to  send  a 
telegraphic  message  or  order  to  West  Benton, 
delaying  the  departure  of  train  28  until  fur- 
ther order.  Instead  of  so  doing,  after  some 
dday  he  telephoned  to  the  yard  at  Water- 
ville and  ascertained,  about  2:55  p.  m.,  that 
train  301  had  d^arted.  At  that  time  the  col- 
lision had  already  occurred.  The  duty  of  the 
train  dispatcher  Is  not  fulfilled  by  giving  an 
order.  When  he  knows,  or  In  the  exercise  of 
doe  care  ought  to  know,  that  danger  may 
arise  from  the  execution,  negligent  or  other- 
wise, of  an  order,  he  must  act  and  act  prompt- 
ly. In  this  case,  there  bad  been  "brought  to 
him,  considering  his  position  and  the  respon- 


sibilities upon  him,  a  donand  for  a  care 
which  he  omitted  to  observe."  Santa  F6  Pa- 
cific R.  R.  V.  Holmes,  202  U.  8.  438,  445^  26 
Sup.  Ct  676,  679,  50  L.  Ed.  4094.  His  negli- 
gence being  that  of  defendant,  albeit  the  neg- 
ligence of  the  conductor  and  engineer  were 
concurrent,  we  find  no  occasion  to  disturb  the 
finding  of  the  Jury  as  to  the  liability  of  de- 
fendant 

[3]  The  Jury  awarded  the  plaintiff  damages 
to  the  amount  of  $12,821.  He  was  a  youn£ 
nuin  19  years  of  age,  of  exceptional  physical 
devdopment  and  condltl<«.  His  Injuries 
were  severe.  His  right  eye  was  so  Injured  as 
to  require  removal,  and  the  upper  surface  of 
the  lower  portion  of  the  orbit  was  shattered. 
The  upper  Jaw  was  fractiured,  one  tooth  was 
lost,  and  another  was  broken.  The  face  was 
cut  from  a  point  over  the  right  eye,  through 
the  nose  and  upper  lip,  to  the  chin,  and  a  knee 
was  wrenched.  At  the  end  of  two  or  three 
months  the  health  of  plaintiff  was  practically, 
if  not  entirely,  restored,  and  all  external 
wounds  were  then  long  since  healed.  At  the 
time  of  trial  there  was  still  a  discharge  of 
natural  secretion  from  about  the  eye,  which 
was  disagreeable  and  offensive,  and  the  nose 
was  disfigured  and  unsightly.  But  it  Is  ap- 
parent from  the  evidence  that  the  discharges 
from  the  eye  socket  can  be  obviated  and  the 
appearance  of  the  nose  greatly  improved  by 
minor  surgical  operations.  The  disfigurement 
from  loss  of  the  eye  itself  can  obviously  be 
greatly  lessened.  The  visual  sense  mu^  of 
course,  be  considerably  lmi)aired,  and  the 
danger  by  accident  of  complete  blindness 
much  Increased.  It  is  questionable,  while  his 
physical  powers  seem  re-established,  If  he  be 
capable  of  earning  as  much  wages  as  before 
the  accident  Upon  a  careful  examination 
of  the  evidence,  we  are  reluctantly  forced  to 
conclude  that  the  verdict  Is  excessive  Scru- 
pulously regarding  all  the  elements  of  dam- 
age, we  must  order  a  new  trial,  unless  the 
plaintiff  remits  all  of  the  verdict  In  excess  of 
$7,500, 

It  becomes  unnecessary  to  consider  the  ex- 
ceptions. In  view  of  the  conclusions  reached 
upon  plaintiffs  motion. 

Motion  sustained.  New  trial  ordered,  un- 
less plaintiff,  within  60  days  after  receipt  of 
the  certificate  of  decision  of  this  court,  re- 
mits all  of  the  verdict  In  excess  of  $7,600, 


(76  N.  H.  138) 
GATES  V.  TOWN  OF  MILAN. 

(Supreme  Court  of  New  Hampshire.    Coos. 
May  2,  1911.) 

1.  Highways  (S  190*)— Repaibs— Wobk  bt 
Town— Action — Governmental  Capacity. 
A  town,  in  performing  its  duty  to  repair 
highways,  imposed  by  Pub.  St  1901,  c  75,  f  1, 
acts  in  a  public  or  eovernmental  capacity,  and 
Is  therefore  not  liable  In  damages  for  injuries 
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suffered  by  othetB  !n  consequence  of  the  negli- 
gent performance  of  auch  acts. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  479,  480 ;  Dec.  Dig.  f  190.»] 

2.  TowHS  (§  45*)— Pbivatb  ahd  Oovebitukn- 

TAL  B^NOnONS. 

Towns  possess  a  private  corporate  capacity 
in  accordance  with  which  they  perform  certain 
acts  of  a  private,  corporate  nature,  and  in  conse- 
quence of  which  their  liability  for  damapres  to 
others  is  tested  by  the  principles  ai>plied  to 
private  persons ;  but,  when  they  exercise  pure- 
ly governmental  functions,  they  are  not,  in  the 
absence  of  express  statutory  imposition,  respon- 
sible in  damages  for  injuries  sustained  by  oth- 
ers in  consequence  of  the  negligent  performance 
thereof. 

[Ed.  Note.— Per  other  cases,  see  Towns,  Cent 
Dig.  §!  79,  80;   Dec  Dig.  i  45.  •] 

8.  HionwAYS  (S 190*)— Impbovemkntb— WoBK 

BY    Towns— GOVEBNMBNTAL   Ddtt— VOLUN- 

TABT  Exercise— INJUBIES  to  Servants. 
Laws  1906,  c.  35,  as  amended  by  Laws 
1907,  c.  60,  relating  to  the  repair  of  highways  in 
towns,  provides  that,  if  a  town  desires  state  aid 
for  such  highway  improvements,  it  shall  ap- 
propriate 50  per  cent  of  the  amount  required 
to  be  set  aside  for  the  improvements,  where- 
upon an  equal  amount  of  state  funds  shall  be 
apportioned  by  the  Governor  and  council,  and 
that  the  improvements  shall  be  made  out  of  the 
joint  funds,  and  that,  on  represeDtation  that 
anpr  town  will  provide  suitable  tools  and  ma- 
chinery for  the  work,  the  Governor  and  council 
may  permit  the  town  to  perform  the  work  on 
sucn  terms  as  may  be  acceptable  to  the  Governor 
and  council.  Held,  that  though  a  town,  in  im- 
proving a  highway  under  such  acts,  voluntarily 
exercised  authority  with  which  the  Legislature 
had  invested  it,  it  was  performing  a  governmen- 
tal function,  whether  its  authority  to  do  the 
work  was  mandatory  or  permissive,  and  hence 
did  not  act  in  a  private  capacity  so  as  to  render 
it  liable  for  the  negligent  killing  of  plaintiff's 
intestate  while  engaged  in  the  work. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  i§  479-480;   Dec  Dig.  {  190.»] 

4.  Towns  (f  45*)  —  Liability  fob  Nbou> 

OENCE. 

Where  a  statute  makes  a  town  liable  for 
its  negligence,  the  character  of  the  duty  under- 
taken by  the  town,  its  special  advantage  de- 
rived therefrom,  and  its  voluntary  or  involun- 
tary performance  of  the  work  are  not  material 
on  the  question  of  its  liability  for  negligent 
acts,  being  only  important  as  evidence  in  deter- 
mining the  meaning  and  scope  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  §i  79,  80;   Dec  Dig.  §  45.*] 

Transferred  from  Superior  Court,  Coos 
County;    Pike,  Judge. 

Case  for  negligence  by  Lillian  E,  Gates,  as 
administratrix,  against  the  Town  of  Milan, 
to  recover  damages  against  defendant  town 
for  the  death  of  plaintiffs  intestate  while 
employed  by  the  town  as  a  laborer  In  making 
repairs  to  a  highway  pursuant  to  work  done 
by  the  town  under  Laws  1905,  c.  35,  and  Laws 
1907,  c.  60.  Defendant  demurred,  and  the 
case  was  transferred  without  a  ruling.  De- 
murrer sustained. 

Sullivan  &  Daley,  for  plaintiff.  Blch  & 
Marble,  for  defendant 

WALKEB,  J.  [1]  It  has  been  decided  by 
numerous  cases  that  a  town  in  the  perform- 


ance of  tbedaty  of  rejutlrlng  its  highways  (P. 
S.  1901,  c.  75,  i  1)  acts  In  a  public  or  govern- 
mental capacity.  "The  liability  of  towns  In 
respect  to  highways  does  not  differ  in  charac- 
ter or  extent  from  that  which  would  attach 
to  the  state  if  It  provided  and  maintained 
highways  directly.  It  depends  upon  the  same 
conditions.  It  Is  limited  to  that  which  the 
state  permits,  as  set  forth  In  the  statutes  on 
the  subject"  Sargent  t.  Gilford,  66  N.  EL 
543,  27  AU.  308.  See  Hall  v.  CMicord,  71  N. 
H.  867,  52  Atl.  864,  58  L.  B.  A.  455 ;  O'Brien 
V.  Derry,  78  N.  H.  203,  60  Atl.  843;  Wheeler 
T.  Gllsum,  73  N.  H.  429,  62  Atl.  697,  3  L.  B. 
A.  (N.  S.)  135. 

[2]  It  has  also  be^  determined  that  towns 
possess  a  private  corporate  capacity  In  ac> 
cordance  with  which  they  perform  certain 
acts  as  a  private  corporation  might,  and  tn 
consequence  of  which  their  liability  for  dam- 
ages to  others  Is  tested  by  the  principles  ap- 
plied  to  private  persons.  O'Brien  t.  Derry, 
supra ;  Lockwood  v.  Dover,  78  N.  H.  209,  81 
AtL  32.  "So,  as  to  the  nature  of  municipal 
corporations,  the  theory  of  their  dual  char- 
acter Is  too  firmly  Imbedded  In  the  common 
law  to  be  removed,  except  by  the  lawmaking 
power."  Bhobldas  v.  Concord,  70  N.  H.  aO, 
114,  47  AU.  82,  88,  61  L.  B.  A.  881,  85  Am.  St 
Rep.  604.  When  they  act  in  a  private  capac- 
ity, they  are  subject  to  the  same  legal  obliga- 
tions as  a  private  corporation;  when  they  ex- 
ercise purely  governmental  functions,  they 
are  not  ordinarily,  and  in  the  absence  of  ex- 
press statutory  duthorlzatlon,  held  responsi- 
ble In  damages  for  Injuries  suffered  by  others 
in  consequence  of  their  negligent  perform- 
ance of  those  functions.  "The  recognized 
rules  for  determining  whether  a  city  or  town 
is  responsible  for  the  acts  of  any  particular 
officers  or  agents  Is  the  character  of  the  duty 
in  the  i)erformance  of  which  they  were  ai- 
gaged  at  the  time  of  the  injury.  If  it  is  a 
public,  governmental  duty.  In  the  perform- 
ance of  which  the  corporation  is  clothed  with 
sovereignty,  then  the  officer  is  not  to  be  re-' 
garded  as  the  agent  of  the  corporation,  for 
whose  negligence  it  can  be  held  responsible. 
♦  ♦  •  But  If  it  is  a  private,  municipal  duty 
— one  voluntarily  undertaken  by  the  corpora- 
tion for  its  particular  local  advantage  or  pe- 
cuniary profit — then  the  officer,  as  respects 
that  duty.  Is  the  agoit  of  the  corporation,  for 
whose  negligence  it  Is  liable,  as  tn  tne  case 
of  private  corporations  or  parties."  Lock- 
wood  V.  Dover,  73  N.  H.  213,  61  Atl.  34. 

It  is  practically  conceded  by  the  plalnUfC 
that  if  the  defendant  had  been  engaged  in  the 
performance  of  Its  Imposed  duty  of  repairing 
the  highway  in  question,  under  section  1,  c 
75,  Public  Statutes,  It  would  not  be  liable  for 
the  injuries  sustained;  but  it  Is  urged  that  It 
is  liable  because  the  work  It  was  doing  was 
undertaken  by  It  voluntarily  and  without 
legislative  compulsion.  This  contention  is 
based  upon  the  provisions  of  chapter  35,  Laws 
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of  1905,  the  object  of  wtalcb,  as  stated  in  sec- 
tion 1,  was  "to  secure  a  more  nnlform  system 
for  tbe  Improvement  of  main  highways 
thronghout  the  state,  by  tbe  co-operation  of 
the  municipalities  and  the  state  in  providing 
means  therefor,  •  *  *  the  primary  object 
being  to  secure  an  Improvement  of  the  high- 
ways within  the  limits  of  every  town  in  the 
state."  Section  S  requires  each  town  to  set 
apart  a  certain  percentage  of  the  money  "an- 
nually raised  and  appropriated  for  the  repair 
of  its  highways,  ♦  •  •  to  be  used  for  the 
permanent  Improvement  of  its  main  high- 
ways, such  Improvement  to  be  made  under 
the  advice  of  the  state  engineer."  Under  this 
provision  alone,  it  is  clear  that  the  town  lias 
no  option,  but  most  provide  for  and  perform 
the  work  of  permanent  highway  improve- 
ment within  its  territory.  Section  4  provides 
that,  if  a  town  desires  "state  aid"  for  such 
lilghway  improvement,  it  "shall  raise,  appro- 
priate, and  set  apart  an  additional  sum  equal 
to  fifty  per  cent  of  tbe  amount  required  to  be 
set  apart  for  tbe  i)ermanent  improvements 
under  section  8  of  this  act,"  and  notify  the 
Governor  and  council  of  such  action.  In  sec- 
tion 5  the  amount  of  state  aid  for  such  town 
is  provided  for.  Section  6  provides  that  "tbe 
amount  of  money  set  apart  by  such  city  or 
town  as  applies  for  state  aid,  as  provided  for 
in  sections  3  and  4,  with  the  amount  appor- 
tl<»ied  by  the  Governor  and  council,  as  provid- 
ed for  in  section  5,  shall  constitute  a  Joint 
fond  for  tbe  permanent  improvement  of  such 
highway  or  highways  within  such  city  or 
town  as  the  Governor  and  council,  and  mayor 
and  dty  councils  or  such  other  board  as  has 
Jurisdiction  over  highway  expenditures  of 
a  city,  or  selectmen  of  a  town,  may  designate 
for  the  permanent  Improvement  of  such  high- 
ways." Section  7,  as  amended  (Iawb  1907, 
c.  60,  {  1),  provides:  "All  work  of  highway 
improvement  paid  for  out  of  said  Joint  funds 
sliaU  be  performed  In  accordance  with  si)ecifl- 
catlons  provided  by  tbe  Governor  and  coun- 
cil. Where  the  amount  of  tbe  Joint  fund  in 
any  one  instance  exceeds  one  thousand  dol- 
lars, the  work  shall  be  done  by  contract 
awarded  to  tbe  lowest  responsible  bidder,  ex.- 
c^t,  however,  that  upon  represHitatlon  by 
the  proper  authorities  of  any  town  or  city 
that  such  town  or  city  owns  or  will  provide 
snitable  and  sufficient  tools,  utensUs,  and  ma- 
dilnery  for  the  execution  of  the  work  In  a 
manner  satisfactory  to  tbe  Governor  and 
council,  tbe  Governor  and  council  may,  if 
they  deem  it  expedioit,  permit  such  town  or 
dty  to  perform  the  work  within  Its  bounda- 
ries npon  such  terms  as  may  be  acceptable  to 
tbe  Governor  and  council." 

0]  In  accordance  with  these  provisions  of 
the  statute,  tbe  defendant  town,  according  to 
tlie  plaintiff's  declaration,  raised  and  appro- 
priated tbe  additional  sum  required  In  section 
4  in  order  to  receive  tbe  benefit  of  tbe  state 
aid,  and  was  duly  permitted  by  the  Governor 
and  council  to  perform  tbe  work  of  tbe  per- 
manent    highway    repair    contemplated.     It 


thereupon  entered  np(m  the  execution  of  tbe 
work,  during  which  the  plaintiff's  intestate, 
a  laborer  upon  tbe  road,  was  Injured  by  tbe 
alleged  negligence  of  the  defendant  In  Its 
method  of  doing  tbe  work.  Upon  this  state 
of  facts,  the  plaintiff  claims  that  tbe  defend- 
ant is  liable,  because,  it  was  not  compelled 
by  the  L^slature  to  do  tbe  work,  but  volun- 
tarily sought  tbe  privilege  of  doing  it  WhUe 
it  was  not  compelled  to  do  it  as  it  undoubted- 
ly might  have  been,  it  accepted  the  privilege 
of  doing  it;  and,  having  assumed  the  obliga- 
tion, did  it  become  a  mere  contractor  with 
reference  to  the  work  and  liable  in  all  re- 
spects as  an  individual,  or  did  It  still  act  as  a 
governmental  agency  for  whose  wrongful  acts 
it  is  not  responsible?  In  other  words,  does 
tbe  mere  fact  that  a  town  performs  the  work 
of  highway  repair  under  a  statute  that  does 
not  Impose  tbat  duty  upon  it,  but  permits  it 
to  do  it,  determine  the  question  of  Its  lia- 
bility and  render  it  responsible  for  its  acts, 
like  a  private  corporation  or  an  Individual? 
If  the  defendant  bad  not  accepted  the  state 
aid  and  bad  expended  the  money  It  was  oblig- 
ed to  set  apart  under  section  3  for  permanent 
highway  improvement  it  would  have  been 
obliged  to  expend  the  money  for  that  pur- 
pose ;  and,  if  It  bad  been  doing  precisely  tbe 
same  work  of  repair  under  section  3  when  the 
plaintiff's  intestate  was  injured.  Its  nonlia- 
bility would  hardly  be  questioned.  The  plain- 
tiff's contention  therefore  rests  upon  the  sim- 
ple proposition  that  tbe  statute  authorizing 
the  work  of  repair  to  be  paid  for  from  the 
Joint  fund  permitted  the  defendant  to  do  tbe 
work  if  it  desired  to. 

But  tbe  absence  of  a  legislative  mandate 
to  a  town  to  perform  a  public,  governmental 
service  may  not  be  determinative  of  tbe  char- 
acter It  assumes,  when,  under  a  permissive 
statute.  It  performs  the  service.  If  It  volun- 
tarily exercises  authority  with  which  the 
Legislature  has  Invested  it  without  requiring 
Its  exercise,  it  may  still  be  performing  a  gov- 
ernmental function  from  which  It  derives  no 
special  advantage.  If  certain  r^airs  are 
necessary  to  be  made  on  a  highway,  the  town 
in  doing  tbe  needed  work  is  rendering  a  pub- 
lic service,  whether  its  authority  to  do  it  is 
mandatory  or  permissive.  The  authority, 
however  expressed,  is  vested  In  it  as  a  state 
agency  and  not  as  a  private  corporation.  Our- 
ran  v.  Boston,  161  Mass.  605,  24  N.  E.  781,  8 
L.  R.  A.  243,  21  Am.  St  Rep  465;  Tindley 
V.  Salem,  137  Mass.  171,  60  Am.  Rep.  289.  The 
fact  that  permission  is  granted  to  a  town  to 
do  a  certain  act  has  some  evidentiary  bear- 
ing on  the  question  whether  tbe  act  is  govern- 
mental or  private.  If  the  performance  of  tbe 
act  is  required,  it  might  be  difficult  to  find 
that  the  Legislature  deemed  tbe  act  to  be  of  a 
private  character  relating  merely  to  the  local 
affairs  of  the  town;  for  it  would  be  unrea- 
sonable to  infer  that  the  Legislature  intended 
to  Impose  a  duty  upon  tbe  town  which  it  did 
not  regard  of  public  governmental  Imjtor- 
tance.   But,  when  the  authority  to  do  tbe  act 
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Is  permissive,  It  la  not  llloglcaJ  or  unreason- 
able to  And,  in  a  special  instance,  tbat  tbe 
Legislature  intended  to  invest  the  town  with 
authority  to  do  a  goTemmental  act  wUcIi  It 
did  not  require  tbe  town  to  do.  If  a  town  Is 
authorized  to  perform  a  public  service.  It 
does  not  become  any  tbe  less  a  public  serv- 
ice because  the  town  has  an  option  to  per- 
form it  or  not  as  it  may  choose.  It  may  act 
with  reference  to  the  particular  work  which 
it  is  permitted  to  do  as  the  authorized  agent 
of  the  state,  as  well  when  Its  authority  is  per- 
missive as  when  the  duty  is  imposed  upon  it. 
Indeed,  it  might  be  said  that,  when  it  con- 
sents to  perform  work  of  an  admitted  govern- 
.  mental  character,  the  public  duty  to  do  It  is 
Imposed  upon  it  Assuming  to  i)erform  the 
putUc  service,  it  is  not  at  liberty  to  prosecute 
the  work  as  it  sees  fit  or  to  abandon  it  en- 
tirely— a  liberty  which  an  Individual  or  pri- 
vate corporation  possesses  with  reference  to 
their  private  afTalrs.  The  simple  fact,  there- 
fore, that  tbe  Legislature  permitted  towns 
to  make  tbe  permanent  repairs  provided  for 
In  tbe  act  of  1906,  does  not  prove  that  It  In- 
toided  to  Invest  towns  In  their  private  ca- 
pacity with  authority  to  perform  that  gov- 
ernmental service,  or  that  it  regarded  the 
work  to  be  done  as  of  a  private  nature.  It  is 
clear,  from  even  a  cursory  reading  of  tbe  act, 
that  tbe  Legislature  was  providing  for  a  gen- 
eral highway  Improvement  throughout  the 
state.  It  believed  that  it  would  promote  the 
public  welfare;  and  there  Is  little  evidence 
that  the  Liegislature,  by  permitting  towns  to 
do  the  work,  understood  that  it  was  dealing 
with  towns  in  any  different  capacity  than 
tbat  which  they  possess  with  reference  to 
ordinary  bigbwaya  Tbey  are  agencies  of  the 
state  CWooster  v.  Plymouth,  62  N.  H.  193) ; 
and,  as  the  state  may  require  of  tbem  In  their 
public  capacity  the  performance  of  public 
services,  there  is  no  sound  reason  why  its  per- 
mission to  them  to  do  the  same  service  was 
intended  to  apply  to  them  In  their  private 
capacity. 

The  liability  of  municipal  corporations 
has  been  affirmed  or  denied  for  a  variety  of 
reasons,  which  in  the  last  analysis  seem  to 
be  effective  as  evidentiary  facts  of  tbe  legis- 
lative intention.  In  Gross  v.  Portsmouth, 
68  N.  H.  266,  88  Atl.  256,  73  Am.  St.  Rep. 
586,  the  defendant's  liability  for  Injuries  to 
a  traveler  upon  the  highway,  caused  by  tbe" 
negligence  of  water  commissioners  In  filling 
tbe  trenches  in  a  street,  was  denied  upon 
the  ground  that  tbe  commissioners  were  of- 
ficers over  whom  the  defendant  had  no  con- 
trol, though  they  were  not  engaged  In  a 
governmental  service.  That  fact  alone  was 
regarded  as  determinative  of  the  question  of 
legislative  Intent.  It  was  deemed  conclusive 
evidence.  But  this  conclusion  was  overruled 
in  Lockwood  v.  Dover,  supra,  where  It  Is 
said  (page  214  of  73  N.  H.,  page  34  of  61 
Atl.):  "We  are  therefore  of  the  opinion  that 
it  was  not  tbe  Intention  of  the  Legislature  to 
relieve  the  city  of  Portsmouth  from  its  com- 


mon-law liability,  !f  It  could  legally  do  so, 
or  to  make  the  acts  of  the  commissioners 
in  the  construction  and  management  of  tbe 
waterworks  acts  of  public  officers,  but  rath- 
er to  provide  for  a  particular  board  of  offi- 
cers who  should  be  the  agents  of  the  city  in 
tbe  construction  and  management  of  the 
works  if  tbe  city  adopted  the  provisions  of 
tbe  act,  and  that  the  conclusion  reached  in 
Gross  V.  Portsmouth  as  to  this  matter  is  not 
to  be  followed. 

In  connection  with  tbe  fact  that  a  town 
cannot  under  tbe  statute  control  the  agency 
by  which  tbe  work  Is  done,  in  a  particular 
instance,  the  further  fact  that  It  derives 
no  special  benefit  from  its  execution  is  often 
regarded  aa  important  Edgerly  v.  Concord, 
62  N.  H.  8,  18  Am.  St  Rep.  533;  Wakefield  . 
V.  Newport,  62  N.  H.  624,  625;  HaU  v.  Con- 
cord, 71  N.  H.  367,  52  AU.  864,  58  L.  R.  A. 
455;  O'Brien  ▼.  Derry,  supra.  But  it  is  only 
important  as  evidence  to  be  considered  In 
ascertaining  the  ultimate  fact  of  tbe  inten- 
tion of  tbe  Legislature  as  to  tbe  character  of 
the  acts  required  or  permitted.  It  may  tend 
to  show  that  tbey  were  deemed  to  be  of  a 
private  rather  than  a  public  nature.  But, 
when  they  are  conceded  to  be  of  the  latter 
character  (as  in  the  case  of  highway  re- 
pairs), tbe  performance  of  which  is  Imposed 
upon  towns,  any  special  pecuniary  advan- 
tage accruing  to  the  towns  therefrom  is  of 
little  or  no  importance.  HaU  v.  Concord, 
supra.  When  it  Is  determined  that  the  char- 
acter of  tbe  service  which  towns  are  em- 
powered to  perform  is  governmental,  tbe 
town  acts  as,  and  exercises  to  a  limited  ex- 
tent the  sovereignty  of,  the  state  (Sargent  v. 
Gilford,  66  N.  H.  543,  27  AU.  306);  and.  In 
the  absence  of  clear  statutory  authorization. 
It  Is  not  liable  for  negligence  In  tbe  perform- 
ance of  that  function.  "To  charge  a  corpora- 
tion with  damages  for  injuries  arising  from 
misfeasance  and  neglect  of  dnty,  no  stat- 
ute fixing  the  liability,  there  must  be  acta 
positively  injurious  committed  by  authorized 
agents  or  officers  In  the  course  of  tbe  per- 
formance of  corporate  powers,  or  in  the 
execution  of  corporate  duties,  in  distinction 
from  those  done  in  a  public  capacity  as  a 
governing  agency."  Edgerly  v.  Concord,  62 
N.  H.  8,  19,  13  Am.  St  Rep.  533;  Eastman 
V.  Meredith,  36  N.  H.  284,  72  Am.  Dec.  302; 
Clark  V.  Manchester,  62  N.  H.  577;  Doolit- 
tle  V.  Walpole.  67  N.  H.  554,  38  Atl.  19. 

[4]  Wben  it  appears  that  the  statute  makes 
a  town  liable  for  Its  negligence,  the  charac- 
ter of  tbe  duty  undertaken  by  the  town,  its 
special  advantage  derived  therfefrom,  and  Its 
voluntary  or  involuntary  performance  of  the 
work  are  not  material  on  the  question  of  its 
liability  for  negligent  acts;  these  facts  are 
only  important  as  evidence  in  reaching  a 
conclusion  as  to  tbe  meaning  and  scope  of 
the  statute.  In  that  view  and  for  that  pur- 
pose they  may  determine  the  question  wheth- 
er tbe  town  was  acting  as  a  governmental 
agent  or  in  its  private  capacity,  when  tbe 
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town's  lULbility  depends  npon  ttie  solution 
of  that  Question. 

In  this  case  the  character  of  the  work  of 
repairing  the  highway  was  clearly  govem- 
moital;  and  the  evidence  does  not  show 
that  the  Legislature  permitted  the  defendant 
to  do  the  work'  in  any  other  capacity  than 
that  of  a  state  agent.  As  a  state  agent,  it 
was  bonnd  to  perform  the  legislatiTe  duty 
of  deciding  what  general  repairs  should  be 
made  upon  its  roads  and  the  ministerial  du- 
ty of  making  them.  It  had  the  tools  and 
machinery  necessary  for  that  purpose,  and 
It  was  competent  to  do  the  special  work  of 
permanent  repairs  as  the  representative  of 
the  state,  which  the  state  with  the  concur- 
rence of  the  town  decided  ought  to  be  done 
for  the  public  benefit  It  was  not  employed 
as  a  private  contractor  to  perform  a  public 
work,  bnt  as  an  agency  of  the  state  already 
charged  with  the  duty  of  doing  almost  iden- 
tical public  work.  It  would  not  be  expected, 
under  such  circumstances,  that  the  Legisla- 
ture would  seek  Its  services  as  a  private 
corporation  to  perform  the  governmental 
woric  of  permanent  highway  repair.  Be- 
cause it  was  a  convenient  public  agency  to 
make  limited  repairs,  it  was  deemed  to  be 
an  equally  convenient  public  agency  to  make 
more  extensive  repairs  of  the  same  general 
character. 

Demurrer  sustained.    All  concurred. 

OM  Ud.  S80) 

HIGH  et  al.  v.  POLLOCK  et  al. 
(Oonrt  of  Appeals  of  Maryland.    Jan.  11, 1911.) 

1.  Wnxs    (i    629*)  —  CoNSTBtrcTioK  —  Whkk 

ESTATKS  VEST. 

The  law  favors  the  early  vesting  of  estates, 
and  courts,  where  there  is  more  than  one  period 
mentioned,  will  adopt  the  earlier  one  if  this  does 
not  contravene  the  actual  intent  of  the  testator 
as  deduced  from  the  terms  of  his  will ;  but  not- 
withstanding the  preference  of  the  law  for  early 
vesting,  the  testator  has  the  absolute  right  to  fix 
the  period  of  vesting,  and  to  make  it  depend 
upon  a  contingency,  and  when  be  has  done  this 
with  reasonable  certainty,  his  wishes  will  pre- 
vail. 

[Ed.  Note.— For  other  cases,  see  Wills,  CSent. 
Dig.  SI  1461,  1462;   Dec.  Dig.  i  629. •] 

2.  WllXa    (S    630*)— CONTINOENT    IrrtiMKBT^- 
WOBDS     INDICATING     TiME     OF     VKSTINQ    — 

"Provided." 

A  testator  In  1888  devised  all  his  real  proi>- 
erty  to  his  wife  for  life  with  remainder  over  to 
bis  two  sons,  each  charged  with  the  annual  pay- 
ment to  a  daughter,  after  the  death  of  the  wife, 
of  interest  on  $1,000  during  her  natural  life, 
and  upon  the  daughter's  death  to  pay  the  inter- 
est to  a  gnmdaon  until  be  reached  the  age  of  24 
and  npon  his  arriving  at  the  age  of  24,  "pro- 
vided' he  arrived  at  that  age  after  the  death  of 
the  daughter,  or  if  the  grandson  was  24  years 
of  age  at  the  death  of  the  daughter,  then  each 
of  the  sons  should  pay  the  sum  of  $1,000  to  him 
or  for  his  benefit  The  daughter  died  in  March, 
1891,  the  grandson  in  June,  1891,  at  the  age  of 
21  years,  and  the  life  tenant  in  1892.  Held 
that  the  word  "provided"  is  a  conditional  term. 
and  that  the  language  used  by  testator  disclosed 
his  intention  to  make  the  vesting  of  the  grand- 


son's interest  contingent  npon  his  reaching  the 
age  of  24  years,  and  that  as  he  died  before 
reaching  that  age,  the  interest  never  vested  in 
him. 

[Ed.  Mote.— For  other  cases,  see  Wills,  Cent 
Dig.  |{  1464-1480;    Dec.  Dig.  {  630.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5749-^751 ;   vol.  &  p.  7770.] 

Appeal  from  Circuit  Court,  Allegany 
County,  in  Equity;  Robert  E.  Henderson, 
Judge. 

Bill  by  D.  Lee  High  and  others  against 
James  D.  Pollock  and  others.  From  a  Judg- 
ment dismissing  the  bill,  complainants  ap- 
peal.   Affirmed. 

Argued  before  BRISCOE,  PEARCE, 
SCHMUCKER,  BDRKE,  PATTISON,  and 
DRNBR,  JJ. 

Flnley  C.  Hendrlckson,  for  appellants. 
WilUam  E.  Walsh  and  Ferdinand  WllUams, 
for  appellees. 

PATTISON,  J.  This  appeal  is  from  on  or- 
der of  the  circuit  court  for  Allegany  county, 
sitting  as  a  court  of  equity,  sustaining  the 
demurrer  and  dismissing  the  bill  of  com- 
plaint filed  by  the  appellants  against  the 
appellees,  asking  for  the  sale  of  certain  real 
estate  that  was  devised  unto  James  D.  Pol- 
lock under  the  will  of  Joseph  W.  H.  Pollock, 
to  satisfy  an  alleged  charge,  thereby  created, 
of  $1,000,  and  the  Interest  thereon  from  the 
28th  day  of  February,  1892,  said  to  be  owing 
the  appellees  as  the  heirs  of  one  Walter  H. 
Cook. 

On  the  7th  day  of  May,  1888,  Joseph  W.  H. 
Pollock  executed  his  last  will  and  testament, 
by  the  first  item  of  which  he  devised  all  bis 
real  and  personal  property  wherever  situat- 
ed unto  his  wife,  Hannah  Katherine  Pollock, 
for  and  during  her  natural  life.  By  the 
second  item  he  devised  to  his  eldest  son, 
James  D.  Pollock,  subject  to  the  life  estate 
of  his  wife,  Hannah  Katherine  Pollock,  to 
take  effect  from  and  after  her  death,  certain 
lands  lying  and  being  in  Allegany  county, 
Md.  By  the  third  item  of  his  will  he  de- 
vised to  his  youngest  son,  Robert  S.  Pollock, 
likewise  subject  to  the  life  estate  therein 
devised  to  his  wife,  other  real  estate  in  Al- 
legany county.  In  the  fourth  Item  of  his 
will  he  devised  unto  his  said  sons,  James 
D.  Pollock  and  Robert  S.  Pollock,  as  ten- 
ants in  common,  likewise  subject  to  the  life 
estate  of  his  wife,  all  the  rest  and  residue 
of  his  real  estate  In  Allegany  county.  By 
the  sixth  item  of  his  wlU  be  created  the  al- 
leged charge,  to  enforce  the  payment  of 
which  the  bill  is  filed  in  this  case. 

The  language  of  said  sixth  Item,  so  far 
as  the  same  appertains  to  this  alleged 
charge,  is  as  follows ;  "I  hereby  charge  the 
lands  devised  to  my  two  sons,  James  D.  Pol- 
lock and  Robert  S.  Pollock,  in  Item  Second, 
Third  and  Fourth  of  this  will,  with  the  sum 
of  four  thousand  dollars,  that  is  to  say,  the 
Interest  to  each  of  them  in  the  lands  with 
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Che  snm  of  two  thousand  dollars,  and  I  here- 
by declare  that  said  devises  to  them  are 
made  subject  to  the  said  charges,  which 
shall  be  liens  on  their  respective  Interests  In 
said  lands  to  the  amount  of  two  thousand 
dollars.  The  said  James  D.  Pollock  and 
Robert  S.  Pollock  shall  each  pay  my  said 
daughter,  Sallle  High,  the  Interest  on  one 
thousand  dollars,  at  the  rate  of  six  per  cent- 
um per  annum,  during  her  natural  life, 
which  said  Interest  shall  be  payable  an- 
nually, and  shall  be  calculated  from  the 
death  of  my  wife,  the  first  payment  to  be 
at  the  end  of  one  year  from  her  death. 
Upon  the  death  of  my  said  daughter  my  said 
sons  shall  pay  the  said  Interest  on  the  said 
sums  of  one  thousand  dollars  each  to  Walter 
H.  Ckwk,  who  Is  a  son  of  my  daughter,  Sal- 
lie  High,  by  her  first  marriage,  until  be  has 
reached  the  age  of  twenty-four  years,  and 
upon  the  said  Walter  H.  Oook  arriving  at  the 
age  of  twenty-four  years,  provided  he  ar- 
rives at  that  age  after  the  death  of  his  said 
mother,  or  If  the  said  Walter  H.  Cook  Is 
twenty-four  years  of  age  at  the  death  of  his 
mother,  then  each  of  my  said  two  sons  shall 
pay  the  snm  of  one  thousand  dollars  to  the 
said  Walter  H.  Cook,  or  for  his  benefit  in  the 
way  that  my  said  two  sons  may  think  of 
most  benefit  to  him,  and  upon  payment  of 
the  same  as  aforesaid,  the  said  lands  of 
James  D.  Pollock,  and  Robert '  S.  Pollock 
shall  each  be  released  from  the  said  liens  to 
the  amount  of  one  thousand  dollars." 

The  testator  died  in  June,  1888,  survived 
by  his  wife,  Hannah  Katherlne  Pollock,  Sal- 
lle High,  and  Walter  H.  Cook.  Sallle  High 
died  March  16, 1891,  and  her  death  was  fol- 
lowed by  that  of  Walter  H.  Cook  on  June  7, 
1881,  at  the  age  of  21  years,  leaving  Hannah 
Katherlne  Pollock,  the  life  tenant,  surviv- 
ing both  him  and  his  mother,  who  died  Feb- 
ruary 28.  1892. 

The  complainants  In  their  bill  allege  the 
facts  which  we  have  stated,  and  further  al- 
l^e  that  Walter  H.  Cook  died,  leaving  D. 
Lee  High,  Ella  a  Sellers  and  Ettle  Sellers, 
the  appellants,  brother  and  sisters  of  the 
half  blood,  his  only  heirs  at  law.  They 
further  allege  that  neither  Walter  H.  Cook 
nor  his  said  heirs  at  law  have  received  any 
portion  of  said  charge  of  one  thousand  dol- 
lars nor  any  Interest  thereon,  and  that  they 
are  entitled  to  a  decree  for  the  sale  of  the 
real  estate  so  devised  to  James  D.  Pollock 
to  satisfy  said  charge  and  Interest  To  this 
bill  the  appellees  demurred,  and  the  court 
sustained  the  demnrrer  and  dismissed  the 
bill.  It  is  from  this  order  of  the  court  so 
sustaining  the  demurrer  and  dismissing  the 
bill  that  this  appeal  Is  taken. 

We  are  called  upon  in  this  case  to  deter- 
mine what  interest  or  estate  In  the  $1,000 
made  a  charge  upon  the  lands  devised  to 
James  D.  Pollock,  passed  to  Walter  H. 
Ck)ok  under  the  will  of  Joseph  W.  H.  Pol- 
lock. It  is  contended  by  the  appellants  that 
the    estate   or   Interest   taken    therein    by 


Walter  H.  Cook,  xmder  the  will,  was  vest- 
ed in  him  Immediately  upon  the  death  of 
the  testator,  although  the  enjoyment  there- 
of was  postponed  until  after  the  death  of 
both  his  grandmother,  Hannah  Katherlne 
Pollock,  the  Ufe  tenant,  and  his  mother, 
iSalUe  High,  and  until  he  reached  the  age 
of  24  years;  or,  that  Is,  the  paymoit  of 
the  Interest  thereon  to  him  was  postponed 
until  after  the  death  of  his  grandmother 
and  mother,  and  the  payment  of  the  prin- 
cipal sum  of  $1,000  was  postponed  until 
the  death  of  both  his  grandmother  and  moth- 
er, and  until  he  arrived  at  the  age  of  24 
years.  While,  on  the  other  hand,  Itiis  con- 
tended by  the  appellees  that  the  Interest  or 
estate  In  the  principal  sum  of  $1,000,  taken 
by  him  under  the  will,  did  not  vest  In  him 
Immediately  upon  the  death  of  the  testator, 
but  its  vesting  was  contingent  upon  his  ar- 
riving at  the  age  of  24  years;  and  as  he 
died  before  reaching  that  age  that  It  never 
vested  at  aU,  and  as  he  did  not  survive  his 
grandmother,  the  life  vtenant,  he  was  never 
entitled  to  any  Interest  thereon;  and  conse- 
quently there  was  nothing  to  pass  to  the  ap- 
pellants who  are  claiming  through  him. 

The  question,  therefore,  presented  by  ithls 
appeal  Is,  When  was  the  interest  or  estate 
taken  by  Walter  H.  Cook  under  the  will  of 
Joseph  W.  H.  Pollock  to  vest  in  him ;  that  is, 
did  It  vest  In  him  upon  the  death  of  the  tes- 
tator, or  was  it  contingent  upon  the  legatee 
arriving  at  the  age  of  24  years? 

[1]  As  was  said  by  Judge  Pearce  In  Poult- 
ney  v.  TiflTany,  112  Md.  633, 7T  Atl.  118 :  "The 
question  of  when  an  estate  shall  vest  in  in- 
terest, where  there  Is  more  than  one  period 
mentioned  at  which  it  would  be  possible  for 
it  to  vest,  la  one  which  ,has  long  perplexed 
the  courts  and  in  reference  to  which  there 
has  been  such  great  diversity  and  confusion 
of  Judicial  opinion  that  It  would  be  idle, to 
attempt  to  reconcile  all  the  cases  even  in 
any  one  Jurisdiction.  Two  fundamental 
principles  of  construction  however  have  been 
firmly  established  in  all  Jurisdictions  admin- 
istering the  principles  of  the  common  law: 
First  that  the  law  favors  the  early  vesting 
of  estates  and  the  courts  will,  as  a  general 
mle,  where  there /Is  more  than  one  period 
mentioned,  adopt  the  earlier  one  if  this  does 
not  contravene  the  actual  Intent  of  the  tes- 
tator or  donor  as  deduced  from  the  terms  of 
the  Instrument;  < second,  that  notwithstand- 
ing the  preference  of  the  law  for  early  vest- 
ing, the  testator  or  donor  has  the  absolute 
right  to  fix  the  period  of  vesting  at  his  pleas- 
ure 'and  to  make  It  depend  upon  a  contin- 
gency, and  when  he  has  done  this  with  rea- 
sonable certainty  his  wishes  will  prevail  and 
the  estate  will  not  vest  until  the  happening 
of  the  contingency.'  Larmour  v.  Rich,  71 
Md.  369  [18  Atl.  702]." 

Therefore,  In  Interpreting  the  language  of 
the  testator  used  in  his  will,  we  are  to  be 
governed  by  these  fixed  and  established 
rules,  and  unless  we  find  from  the  language 
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80  used  by  blm  that  ft  was  Us  Intention  to 
fix  the  period  of  the  vesting  of  the  estate 
npon  the  contlngraicy  of  the  arrival  of  the 
legatee  at  the  age  of  24  years,  then  we  must 
fix  the  vesting  of  interest  at  the  earlier 
period,  to  wit,  upon  the  death  of  the  testa- 
tor. 

[2]  The  testator,  in  the  sixth  item  of  his 
will,  nses  this  language:  "Upon  the  death 
of  my  said  daughter  my  said  sons  shall  pay 
the  said  Interest  on  the  said  sum  of  one 
thousand  dollars  each  to  Walter  H.  Cook, 
who  is  a  son  of  my  daughter,  Sallie  High,  by 
her  first  marriage,  until  he  lias  reached  the 
age: of  twenty-four  years,  and  npon  the  said 
Walter  H.  Cook  arriving  at  the  age  of 
twenty-four  years,  provided  he  arrives  at 
that  age  after  the  death  of  his  said  mother, 
•or  if  the  said  Walter  B.  Cook  is  tioenty-fowr 
years  ot  age  at  the  death  of  his  mother,  then 
each  of  my  said  two  sons  shall  pay  the  sum 
of  one  thousand  dollars  to  the  said  Walter 
H.  Cook,  or  for  his  benefit  in  the  way  that 
my  said  two  sons  may  think  of  most  bene- 
fit to  him."  The  difficulty  in /this  case  is 
largely  produced  by  the  Insertion  of  the 
-clanse  or  expression  therein  contained  which 
we  have  Italicized,  to  wit :  "Proviaed  he  ar- 
rives at  that, age  after  the  death  of  his  said 
mother,  or  If  the  said  Walter  H.  Cook  is 
■twenty-four  years  of  age  at  the  death  of 
bis  mother."  Without  it  it  would  read: 
"And  npon  the  said  Walter  H.  Cook  arriv- 
ing at  the  age  of  twenty-four  years,  thMi 
«adi  of  my  said  two  sons  shall  pay  the  sum 
of  one  thousand  dollars  to  the  said  Walter 
H  Coolc."  We  must  therefore  inquire  into 
the  meaning  of  these  words  to  ascertain  the 
intention  of  the  testator. 

After  the  death  of  the  testator's  wife  the 
interest  on  the  $1,000  was  to  be  paid  to  the 
daaghter  (if  she  was  then  living)  so  long  as 
<he  jnight  live,  and  at  her  death  the  ihterest 
was  then  to  be  paid  to  Walter  H.  Cook  until 
be  reached  the  age  of  24  years.  This  was 
the  time  fixed  at  which  the  payment  of  the 
Interest  should  cease,  and  the  time  at  which 
the  principal  sum  of  $1,000  was  to  be  paid  to 
Walter  H.  Cook,  sublect,  however,  to  the 
proviso  expressed  by  the  language  given. 
This  proviso  Is  In  the  alternative;  that  is, 
provided  be  arrives  at  that  age  after  the 
death  of  his  mother,  or  should  be  24  years 
of  age  at  the  death  of  bis  mother.  There- 
fore, he  was  to  arrive  at  that  age  either 
after  or  before  the  death  of  his  mother,  and, 
as  this  covered  the  whole  time,  it  Is  equiva- 
lent to  saying,  provided  be  arrives  at  the  age 
.of  24  years,  or  provided  he  shall  reach  the 
age  of  24  years  before  dying.  With  this  In- 
terpretation the  language  pf  the  will  would 
read:  "Upon  the  said  Walter  H.  Cook  arriv- 
ing at  the  age  of  twenty-four  years,  provided 
he  shall  reach  tJie  age  of,  twenty-four  years, 
then  each  of  my  said  two  sons  shall  pay  the 
-said  sum  of  one  thousand  dollars  to  the  said 
Walter  H.  Cook,"  etc.  Thus  we  must  de- 
itennine  from  .this  language  whether  the  tes- 


tator, by  the  nse  of  it,  defeated  the  operation 
of  the  rule  above  quoted,  and  fixed  the  date 
of  the  vesting  of  the  estate  at  the  arrival  of 
the  legatee  at  the  age  of  24  years  and  that 
its  vesting  was  contingent  upon  the  happen- 
ing of  that  fact 

"The  word  'provided  Is  a  conditional 
term;  so  that  if  a  bequest  were  made  to  B. 
•provided'  he  attain  twenty-one,  the  legacy 
will  not  vest  in  blm  before  he  arrives  at  that 
age."  Roper  on  Legacies,  667.  In  the  case  of 
Webb  v.  Webb,  92  Md.  113,  48  Ati.  98  (84 
Am.  St.  Rep.  499),  the  language  used  by  the 
testator  was:  "To  eadi  of  my  grandsons, 
the  sons  of  my  deceased  son  George  Prescott 
Webb,  who  may  live  to  reach  the  age  of 
twenty-one  years."  This  court  speaking 
through  Judge  Schmucker,  said:  "These  leg- 
acies were  given  upon  the  plain  condition 
that  each  legatee  must  arrive  at  the  given 
age  to  entitle  him  to  take  at  all  and  they 
are,  therefore,  not  vested  bnt  contingent  leg- 
acies and  do  not  begin  to  bear  Interest  until 
the  title  to  them  vests  by  the  happening  of 
the  condition  upon  which  they  are  predica- 
ted." 

We  think  the  language  used  by  the  testator 
clearly  discloses  the  Intent  on  his  part  to 
make  the  vesting  of  this  estate  contingent  up- 
on the  legatee  reaching  the  age  of  24  years, 
and  thereby  takes  it  out  of  the  rule  above 
given,  and  as  the  legatee  died  before  reach 
Ing  this  age,  the  estate  never  vested  In  him. 

It  has  been  urged  by  the  appellants  that 
the  facts  of  the  creation  of  the  charge  as  It 
was  created,  and  the  provision  for  a  release 
upon  the  payment  of  the  money.  If  ever  paid 
to  the  legatee  by  the  devisees,  with  the  fur- 
ther provision  in  the  will  providing  for  th^ 
payment  over  of  this  money  to,  and  the  tak- 
ing of  releases  from,  certain  persons  appoint- 
ed as  trustees  In  other  items  of  the  will,  tf 
the  devisees,  at  any  time  before  the  time  of 
its  payment  under  the  will,  desired  to  release 
the  lands  so  held  by  them  from  the  lien  of 
said  charge,  so  far  Indicated  the  intent  of 
the  testatoV  to  vest  the  estate  Immediately 
in  the  legatee  ni>on  the  death  of  the  testator, 
.that  they  overcame  any  and  all  other  expreft- 
slons  of  the  testator  found  in  his  will  that 
might  Indicate  that  It  was  his  Intention  tO\ 
postpone  the  vesting  of  said  estate  and  make 
It  contingent  upon  the  arrival  of  the  legatee 
at  the  age  of  24  years.  In  this  we  cannot 
agree  with  them.  The  testator  charges  the 
lands  with  the  sum  stated  in  the  will,  not 
alone  to  secure  the  payment  of  the  sum  of 
$1,000,  If  under  the  will  It  should  ever  be- 
come payable,  to  the  legatee,  but  likewise 
to  secure  the  payment  of  the  interest  to  his 
mother  and  to  himself  so  long  as  it  was 
payable  under  the  terms  of  the  wllL  It  was 
not  made  to  secure  the  payment  of  a  present 
gift  made  to  him  under  the  will  to  be  en- 
joyed In  the  future,  but,  as  we  have  said, 
was  made  as  a  security  for  the  payment  of 
the  interest  to  the  parties  entitled,  and  to 
secure  the  payment  of  the  principal  sum  to 
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tb«  legatee  ihonld  It  erer  become  payable  to 
him  by  the  happening  of  the  contingency  of 
his  arrival  at  the  age  of  2i  years ;  and  the 
provision  for  the  release  was  made  to  apply 
only  In  the  event  of  the  payment  over  to  him 
upon  the  happening  of  the  contingency  afore- 
said. The  provision  of  the  will  above  refer- 
red to,  enabling  the  devisees  to  obtain  re- 
leases from  the  trustees  therein  named,  pro- 
vided that  upon  the  pasrm^it  of  this  money 
the  trustees  were  to  invest  the  same  "for  the 
benefit  of  said  parties  respectively  until  the 
principal  can  be  paid  under  the  aforegoing 
provisions  and  in  accordance  with  them." 
This  latter  provision  cannot,  we  think,  ma- 
terially strengthen  the  contention  made  by 
the  appellants  that  this  money  was  to  be 
paid  by  the  purchasers  without  regard  to  the 
happening  of  the  contingency  above  referred 
to.  It  was  to  be  invested,  and  the  interest 
thereon  paid  to  the  parties  entitled  thereto 
under  the  provisions  of  the  will,  and  the 
principal  snm  to  be  held  by  them  awaiting 
the  happening  of  the  contingency  or  until  It 
oonld  be  ascertained  what  disposition  should 
be  made  of  it 

From  what  we  have  said,  we  think  the 
court  below  committed  no  error  in  sustaining 
the  demurrer  and  dismissing  the  bill.  The 
order  therefore  is  affirmed,  with  costs  to  the 
appellees. 

(U4  Hd.  4Ui 

DISHAROON  et  al.  t.  WATERS. 
(Court  of  Appeals  of  Maryland.    Jan.  11, 1911.) 

1.  Salbs  (J  347*)— Acnoif  OH  Notk  fob  Pbicb 
— Depensks— FAituBB  of  Considebatiok. 

'It  is  a  good  defense  to  a  note  eiven  for  the 
price  of  oyster  lots  that  plaintiff  bad  no  title 
to  the  lots. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  962-972 ;  Dec.  Dig.  i  347.*] 

2.  BVIDEIfCB  (I   S24*)— HXABSAT  TESmiOITT— 
BoaNDABT  OF  8TATX. 

Where  defendants  in  a  suit  on  a  note  given 
for  the  price  of  oyster  lots,  purported  to  be  con- 
veyed to  them  bv  plaintiff,  claimed  that  the  lots 
lay  across  the  line  in  an  adjoining  state,  and 
that,  hence,  plaintiff  could  make  no  valid  trans- 
fer thereof,  it  was  error  to  ezclnde  questions 
asked  one  of  the  defendants  as  to  where  the 
Iota  were  located,  whether  he  knew  the  state 
line  in  the  waters  where  the  oyster  grounds 
were  located,  and  what,  if  he  knew,  was  recog- 
nized by  the  'community  generally  as  the  divid- 
teg  line. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  324.*! 

Appeal  from  Circuit  Court,  Worcester 
Cvunty;  Robley  D.  Jones  and  B.  Stanley 
Toadvln,  Judges. 

Action  by  Joshua  B.  Waters  against  George 
B.  Disharoon  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed, 
and  new  trial  awarded. 

Argued  before  BOTD,  C  J.,  and  BURKE, 
8CHMUCKER,  THOMAS,  PATTISON,  and 
URNBR,  JJ. 


John  B.  Handy,  for  avptflanta.  John  W. 
Staton,  for  appellee. 

THOMAS,  J.  This  appeal  la  from  the 
judgment  of  the  court  below  In  favor  of  tb« 
plaintiff  in  a  suit  brought  on  the  promise  of 
the  defendants  under  seal  to  pay  the  plain- 
tiff $220,  with  interest 

The  declaration  alleges  that  the  defend- 
anta  "by  their  writing  obligatory,  now  over^ 
due,  bearing  date  the  14th  day  of  November, 
1903,  promised  to  pay  the  plaintiff  twelve 
months  after  date  the  sum  of  two  hundred 
and  twenty  dollars,  with  interest  at  five  per 
cent,"  etc.  The  defendants  pleaded  that 
they  "were  never  Indebted  aa  alleged" ;  that 
the  alleged  writing  obligatory  was  procured 
by  the  fraud  of  the  philntiff,  and  for  defense^ 
on  equitable  grounds,  alleged  as  follows: 
"That  the  parties  to  this  suit  are  all  rest- 
dents  of  the  state  of  Maryland,  and  were  res- 
idents of  said  state  at  and  prior  to  the  time 
of  the  execution  and  delivery  of  said  alleged 
bill  or  writing  obligatory,  and  that  prior  to 
the  execution  and  delivery  by  them  to  the 
plaintiff  of  said  alleged  bill  or  writing  ob- 
ligatory, and  as  an  Inducement  thereto,  and 
in  consideration  therefor  the  plaintiff,  rep- 
resenting to  the  defendants  that  he  was  a 
legal  holder  of  a  certain  lot  or  lots  of  oyster 
bottoms  located  in  the  waters  of  Worcester 
county  and  state  of  Maryland,  pretended  or 
undertook  to  sell  and  transfer  the  same  to 
the  defendants,  and  that  solely  by  reason  of 
the  representation  aforesaid  the  defendants 
were  induced  to  sign  and  deliver  to  the  plaln> 
tiff  said  bill  or  writing  obligatory  in  settle- 
ment for  said  lot;  and  that  afterwards,  to 
wit,  during  or  about  the  year  nineteen  hun- 
dred and  seven,  or  subsequent  thereto,  the 
defendants  discovered  that  the  said  lot  or 
lots  of  oyster  bottoms  were  located  in  the 
state  of  Virginia,  and  that  the  said  plaintiff 
could  not  therefore  legally  hold  or  sell  and 
transfer  the  same  to  the  defendants  at  the 
time  of  said  representation  or  afterwards; 
and  that  as  a  matter  of  fact  by  actual  sur- 
vey conducted  under  the  Shell  B^h  Commis- 
sion of  the  state  of  Maryland,  during  or 
about  said  year  1907,  it  was  shown  and  de- 
termined that  said  lot  or  lots  of  oyster  bot- 
toms were  actually  within  the  state  of  Vir- 
ginia, and  these  defendants  aver  and  charge 
that  the  same  are  located  wholly  within  the 
territory  of  the  state  of  Virginia,  and  that 
the  plaintiff  obtained  from  the  defendants 
the  said  bill  or  writing  obligatory  by  reason 
of  said  fr.lse  representations  of  facts  on  his 
part  as  to  the  location  of  said  lot  or  lots, 
and  therefore  should  not  recover  upon  the 
same  against  thefie  defendants."  The  plain- 
tiff demurred  to  the  third  plea,  the  demurrer 
was  overruled,  and  issues  were  then  Joined 
on  the  first  plea  add  on  replications  denying 
the  allegations  of  the  second  and  third  pleas. 
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At  the  trial  the  plaintiff  offered  In  evidence 
the  writing  obligatory  referred  to  In  the  dec- 
laration, and  proved  the  signatures  of  the 
defendants  thereto.  The  defendants  then 
called  Tomer  F.  Dlsharoon,  one  of  the  de- 
fendants, "who  testified  that  prior  to  the  ex- 
ecntlon  and  delivery  of  the  aforesaid  bill 
obligatory  to  the  plaintiff,  the  latter  wanted 
to  sell  and  we  wanted  to  buy  certain  oyster 
grounds,  near  Chlncoteague  Island,  and  he 
represented  to  the  witness  the  said  oyster 
grounds  were  within  the  waters  of  Maryland, 
and  induced  the  defendants  to  purchase  the 
said  oyster  grounds,  on  the  faith  of  plain- 
tiff's representations  that  they  were  located 
in  the  state  of  Maryland,  and  that  upon  this 
representation  and  Inducement,  so  made,  the 
defendants  signed  and  delivered  the  afore- 
said bUl  obligatory  to  the  plaintiff  in  settle- 
ment of  the  purchase  money  therefor;  and 
that  all  the  parties  to  this  case  were,  at  the 
time  of  the  purchase  of  said  oyster  grounds 
as  aforesaid,  and  ever  since  have  been,  resi- 
dents of  the  state  of  Maryland."  The  wit- 
ness was  then  asked  the  following  question : 
"As  a  matter  of  fact  where  are  said  oyster 
grounds  located?  State  to  the  court,  if  you 
can?"  The  plaintiff  objected  to  the  question, 
and  the  court  refused  to  allow  the  witness 
to  answer.  The  witness  was  then  asked  the 
following  question :  "State,  if  you  know,  .the 
Une  between  the  state  of  Maryland  and  the 
state  of  Virginia,  In  the  waters  where  the 
oyster  grounds  which  you  purchased  of  Mr. 
Waters  are  located?"  and  upon  objection  by 
the  plaintiff  the  court  refused  to  allow  the 
question  to  be  answered.  The  witness  was 
then  asked  the  further  question :  "State,  if 
you  know,  what  is  recognized  by  the  com- 
munity generally  In  the  neighborhood  where 
these  oyster  lots  are  located,  as  the  Une  di- 
viding the  waters  over  there,  the  state  of 
Maryland  from  the  state  of  Virginia?"  and 
the  objection  of  the  plaintiff  to  this  question 
was  also  sustained  by  the  court  The  witness 
was  further  asked  the  following  question: 
"State,  if  you  know,  the  division  line  be- 
tween the  state  of  Maryland  and  the  state 
of  Virginia  In  the  waters  where  said  oyster 
grounds  are  located,  and  if  yea,  state  whether 
or  not  said  oyster  grounds  are  on  the  Vir- 
ginia side  or  on  the  Maryland  side  of  said 
line?"  but  the  court  refused  to  permit  the 
question  to  be  answered.  No  further  evi- 
doice  was  offered,  and  the  finding  and  Judg- 
ment of  the  court  was  in  favor  of  the  plain- 
tiff. 

The  only  ezc^Uons  in  the  record  are  to 
the  rulings  of  the  court  below  to  which  we 
have  referred,  and  we  think  there  was  error 
in  its  refusal  to  allow  the  questions  to  be  an- 
swered. 

In  the  second  plea  the  defendants  relied 
upon  fraud,  and  the  third  plea,  as  we  under- 
stand it,  set  up  the  equitable  defense  of  a 
total  failure  of  consideration  for  the  writing 
obligatory.    It  is  said  in  3  Fomeroylk  Equity, 


f  1293  C2d  Ed.) :  "Equity  will  never  enforce 
an  executory  agreement  unless  there  was  an 
actual  valuable  consideration;  and,  unlike 
the  common  law,  it  does  not  permit  a  seal  to 
supply  the  place  of  a  real  consideration. 
Disregarding  mere  forms,  and  looking  at  the 
reality,  it  requires  an  actual  valuable  con- 
sideration as  essential  In  every  such  agree- 
ment, and  allows  the  want  of  it  to  be  shown, 
notwithstanding  the  seal,  in  the  enforcement 
of  covenants,  settlements,  and  executory  con- 
tracts of  every  description."  In  Dorsey  v. 
Hobbs,  10  Md.  412,  Hobbs  agreed  to  sell  to 
Bussard  a  house  and  lot  in  Montgomery 
county,  and  Bussard  agreed  to  pay  therefor 
the  sum  of  $1,150.  At  the  time  of  the  con- 
tract Hobbs  was  not  seised  of  the  property, 
and  never  acquired  title  thereto.  The  single 
bill  given  by  Bussard  for  the  sum  he  agreed 
to  pay  for  the  property  came  due,  and  Hobbs 
obtataed  Judgment  thereon.  Pending  the 
suit  on  the  single  bill,  a  bill  was  filed  for  an 
injunction  to  restrain  the  proceedings  at 
law,  the  injunction  was  granted,  but  was 
subsequently  dissolved,  and  from  the  latter 
order  the  complainant  appealed.  In  dispos- 
ing of  the  case  Chief  Judge  Le  Grand  said : 
"In  r^ard  to  such  a  case  as  this,  it  appears 
to  us  there  ought  to  be  no  doubt  on  the  mind 
of  any  one  as  to  what  should  be  the  decision 
on  obvious  principles  of  equity  and  common 
sense.  It  presents  simply  this  question: 
Whether  a  person  may  s^l  a  thing  to  which 
he  has  no  title,  and  recover  the  purchase 
money  without  transferring  the  title  to  the 
thing  sold?  It  would  seem  that,  the  bare 
stating  of  the  question  is  to  resolve  it  in  the 
negative.  The  contract  is  an  unexecuted  on& 
In  speaking  of  such  an  one,  the  court  In 
Buchanan  v.  Lorman,  S  GUI,  77,  hold  the  fol- 
lowing language  which  is  conclusive  of  this 
case:  'A  vendee  of  an  estate,  in  an  unexe- 
cuted contract,  is  entitled  to  have  that  for 
which  he  contracts,  before  he  can  be  com- 
pelled to  part  with  the  consideration  he 
agreed  to  pay.'"  In  conclusion  the  court 
said,  "We  think  the  circuit  court  erred  in 
not  continuing  the  injunction  to  the  whole 
claim."  [1]  If  the  plaintiff  had  no  title  to 
the  oyster  lots  in  question,  and  did  not  con- 
vey  them  to  the  defendants,  a  court  of 
equity  would  enjoin  the  collection  of  the 
writing  obligatory  sued  on,  and  the  third 
plea  sets  up  a  good  equitable  defense. 

[2]  In  order  to  establish  this  defense,  it 
was^ecessary  to  show  that'  the  lots  were  lo- 
cated in  the  state  of  Virginia,  and  we  see  no 
objection  to  any  of  the  questions  objected  to. 
It  is  a  uniform  practice  In  this  state  in  the 
trial  of  criminal  cases,  in  order  to  show  the 
Jurisdiction  of  the  court,  to  ask  a  witness 
where  the  crime  was  committed.  The  an- 
swer to  such  a  question  necessarily  involves 
a  knowledge  on  the  part  of  the  witness  of 
the  limits  of  the  county  or  city  within  which 
the  case  is  being  tried.  This  character  of 
evidence  is  not  conclasive,  of  course,  and  it 
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may  be  sbown  tbat  tbe  wltnees  does  not 
know  the  boundaries  of  the  particular  county 
or  dty.  In  1  Greenleaf  on  Bv.  i  136  (13th 
Ed.),  the  learned  author  says:  "In  matters 
of  public  right,  all  persons  are  presumed  to 
possess  that  degree  of  knowledge  which 
serves  to  give  some  weight  to  their  declara-. 
tlona  concerning  them,  because  all  have  a 
common  interest"  The  witness  was  proper- 
ly allowed  to  state  that  he  and  the  plaintiff 
resided  In  the  state  of  Maryland,  which  nec- 
essarily Involved  some  knowledge  of  the 
boundaries  of  the  state.  Upon  the  same  prin- 
ciple he  should  have  been  permitted  to  an- 
swer the;  first,  second,  and  fourth  questions. 
As  a  farther  Illustration  of  the  numerous  ex- 
ceptions to  the  rule  against  hearsay  evi- 
dence, a  witness  may  testify  to  his  own  age. 
1  Ency.  of  Ev.  p.  735.  It  is  said  in  1  Green- 
leaf  on  Ev.  I  430k :  "In  strictness,  a  per- 
son's belief  as  to  his  own  age  rests  npon 
hearsay  only,  not  on  actual  observation  and 
recollection.  Nevertheless,  such  belief,  suffi- 
cient as  It  Is  for  action  In  the  practical  af- 
fairs of  life,  ought  also  be  admissible  to 
Judicial  Inquiries,  and  snch  is  the  conclusion 
g^ierally  accepted." 

It  is  now  the  settled  rule  tbat  boundaries 
may  be  established  by  hearsay  testimony  and 
by  general  reputation,  and  for  tliat  reason 
the  evidence  referred  to  in  the  third  bill  of 
exceptions  was  admissible.  In  the  case  of 
Peters  v.  Tilghman,  111  Md.  227,  78  Atl.  726, 
the  court  said:  "Defendants'  fifth  prayer 
permitted  the  Jury  to  consider  the  evidence 
of  the  'general  understanding  and  reputation 
among  the  owners,  neighbors  and  others  who 
have  been  tenants  or  employes  on  the  said 
respective  lands  as  to  which  Is  the  line  be- 
tween the  plaintiff's  and  defendants'  lands,' 
and  we  think  there  was  no  error  in  the  legal 
proposition  asserted."  In  Tyson  v.  Shueey, 
5  Md.  540,  "it  was  objected  that  the  line, 
boundaries,  and  location  of  Greyhound  For- 
est could  not  be  established  by  general  repu- 
tation, but  the  court  overruled  the  objec- 
tion." In  the  case  of  Clement  v.  Packer,  126 
U.  S.  309,  8  Sup.  Ct  907,  31  L.  Ed.  721,  Mr. 
Justice  Lamar  quotes  the  statement  of  Mr. 
Justice  McLean  in  Boardman  v.  Lessees  of 
Reed,  6  Pet.  328,  8  L.  Ed.  415 :  "That  bound- 
aries may  be  proved  by  hearsay  testimony  is 
a  rule  well  settled ;  and  the  necessity  or  pro- 
priety of  which  is  not  now  questioned.  Some 
difference  of  opiiflon  may  exist  as  to  the  ap* 
plication  of  this  rule,  but  there  can  be  none 
as  to  its  legal  force."  See,  also,  1  Greenleaf 
on  Ev.  i  128  (16tb  Ed.);  2  Ency.  of  Ev.  pp. 
722,  723. 

For  the  reasons  we  have  stated,  the  Judg- 
ment of  the  court  below  must  be  reversed 
and  the  case  remanded. 

Judgment  reversed,  with  costs  to  the  ap- 
pdlants,  and  a  new  trial  awarded. 
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8UMWALT  ICE  CO.  t.  KNIOKERBOCKBE 
ICE  CO.  OF  BALTIMORE  <CITT. 

(Coart  of  Appeals  of  Maryland.    Jan.  11, 1911.) 

1.  Appeai,  and  Ebbob  (I  273*)— Excxpnoira 
TO  EvinENCB— Nkcebsitt  or  Sfecifio  Ex- 
ceptions. 

An  exception  to  a  ruling  that  nnder  the 
pleadings  ana  evidence  plaintiff  was  not  entitled 
to  recover  raises  no  question  aa  to  tiie  legal 
sufficiency  of  plaintiff's  evidence. 

[Eld.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  H  1620,  1621;  Dec.  Dig.  | 
273.*I 

2.  TOBTS    (I    10*)— IltTEBFEBEnCK    WITH    BUSI- 

WEss  Relations— Coercion. 

That  defendant  manufacturer  coerced  plain* 
tiff  dealer  into  desisting  sale  of  ice  under  a  con- 
tract with  a  third  c<»npany  under  threat  to  re- 
fuse to  deliver  ice  to  plaintiff  under  an  existing 
contract,  execution  of  which  threat  would  have 
ruined  plaintiff's  business,  and  that  thereby  de- 
fendant was  enabled  to  sell  dir^tly  to  the  third 
company^  to  plaintiflfs  loss,  shows  a  right  of  ac- 
tion agamst  defendant. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  10;   Dec  Dig.  {  10.*] 

3.  ToBTS  (I  27*)— Interfebencb  with  Cow- 
TBACT  Relations  —  Bviobhck  —  Asuissi* 

BILITy. 

In  an  action  against  an  Ice  manufacturer 
for  coercing  plaintiff  dealer  into  desisting  sales 
to  a  third  company  under  contract,  it  was  error 
to  strike  testimony  proving  such  contract 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent, 
Dig.  134;  Dec.  Dig.  8  27.*] 

4.  Appeal  and  Ebbob  0^  1058*)— Habmlebs 

Ebbob— ExcLusiOK  or  testimokt. 

Exclusion  of  testimony  was  harmless  error, 
where  witness  was  subsequently  permitted  to 
give  it 

TEd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4200:  Dec.  Dig.  i  1058.*! 

6.  Evioence  (I  314*)— Heabsat  Testihont— 

Aduissibilitt. 

In  an  action  against  an  ice  manufacturer 
for  coercing  plaintiff  dealer  into  desisting  sales 
under  a  contract  with  a  third  company,  testi- 
mony as  to  reason  given  by  a  certain  person 
why  plaintiff  could  not  supply  ice  to  the  third 
company  was  properly  extruded  as  being  hear- 
say. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent   Dig.  {{  1108-1173 ;    Dec  Dig.  {  314.*] 

0.  Evidence  ({  123*)— Remote  Declabatiorb 

— Admissibility. 

In  an  action  for  coercing  breach  of  a  con- 
tract of  sale  made  with  a  third  party,  declara- 
tions made  more  than  six  months  or  a  year 
after  the  wrong  were  properly  excluded  as  b^ 
ing  too  remote. 

[Ed.  Note.— For  other  cases,  see  EvidenoSb 
Cent  Dig.  H  351-368;    Dec  Dig.  |  123.*] 

Appeal  from  Baltimore  City  Court;  Tho«. 
Ireland  Elliott,  Jndge. 

Action  by  the  Smnwalt  Ice  Company 
against  the  Knickertradcer  Ice  Company  of 
Baltimore  City.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed,  and  neir 
trial  awarded. 

See,  also,  112  Md.  437,  77  Aa  56. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKB, 
THOMAS,  PATTISON,  and  URNER,  JJ. 
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E.  Allan  JSanerweln,  Jr^  and  Wm.  S.  Bry- 
an, Jr.,  for  appellant.  3.  Lelper  Wlnslow 
and  Edvard  C.  Carrlngton,  Jr.,  for  appellee. 

BUUKJfl.  J.'  This  iB  the  plaintiff's  appeal 
trom  a  Judgment  In  favor  of  tbe  defendant 
entered  In  tbe  Baltimore  city  court.  The 
^alntur  Is  a  foreign  corporation  engaged  In 
tbe  wholesale  and  retail  Ice  business  in 
Maryland,  and  the  defendant  corporation  is 
a  manufacturer  of  ice,  and  engaged  In  the 
wholesale  distribution  of  both  natural  and 
artlflcial  ice  in  Baltimore  city  and  elsewhere. 
The  plaintiff  is  not  a  manufacturer  of  ice; 
but  depends  upon  its  purchase  from  others 
to  supply  its  customers. 

On  the  18th  day  of  March,  1906,  the  plain- 
tiff entered  Into  an  agreement  with  the  de- 
fendant, whereby  it  agreed  to  purchase  from 
it,  and  the  defendant  agreed  to  sell  to  tbe 
jdalntlff,  such  quantities  of  ice  as  the  plain- 
tiff would  require  in  its  business  from  the 
1st  day  of  AprU,  1900,  to  the  Ist  day  of 
April,  1908,  at  prices  for  each  month  speci- 
fied in  the  contract  onie  platform  prices  for 
the  month  of  June,  July,  August,  and  Sep- 
tember, 1906,  were  ^.25  per  ton.  Tbe  con- 
tract contains  three  other  provisions  or  con- 
ditions which  must  be  considered  on  this 
appeal.  First  the  plaintiff  agreed  that  it 
would  not  directly  or  indirectly  either  in  the 
purchase  or  sale  of  ice  deal  with  tbe  Amer- 
ican Ice  Company,  the  Independent  Ice  Com- 
pany, the  Baltimore  Heating  &  Refrigerat- 
ing Company,  the  Crystal  Ice  Company,  the 
Bnena  Vista  Ice  Company,  or  the  Vacuum 
Ice  Company,  or  any  other  persons,  firm,  or 
corporation  similarily  engaged,  or  hereafter 
IjO  be  formed  during  tbe  term  of  this  con- 
tract, for  the  purpose  of  manufacturing  ice. 
In  competition  with  tbe  defendant  or  in 
handling,  in  audi  wise,  the  natural  product 
of  Ice,  but  this  clause,  It  was  agreed,  was 
not  to  be  so  construed  as  to  prevent  the 
plaintiff  from  extending  its  bnsiness  of  serv- 
ing ice  as  then  conducted  by  It;  secondly, 
that  the  plaintiff  would  not  directly  or  In- 
directly sell  to  or  interfere  with  the  cus- 
tomers or  trade  of  the  defendant  that  the 
defendant  would  not  either  of  Itself  or 
through  any  person  or  persons  natural  or 
artificial  and  nnder  its  control  sell  to  the 
customers  of  tbe  plaintiff,  or  do  anything 
to  Interfere  with,  injure,  or  divert  in  any 
wise  the  business  of  the  plaintiff.  On  June 
29,  1906,  an  agreement  was  entered  into 
between  the  plaintiff  and  the  Gardner  Dairy 
Company,  a  corporation,  whereby  the  plain- 
tiff agreed  to  sell  and  deliver  to  that  com- 
pany, and  it  thereby  agreed  to  take  from 
the  plaintiff  such. Ice  as  it  should  require 
in  its  business  at  the  price  of  9S  per  ton 
deUvered  in  amounts  not  to  exceed  20  tons 
of  Ice  per  day  from  the  date  of  the  agree- 
ment, and  until  the  Gardner  Company  should 
complete  its  own  ice  manufacturing  plant 
then  in  course  of  constnictlon.  The  decla- 
tatlMi  In  this  case  sets  out  tbe  facts  which 
80 


we  have  stated,  and  which  are  established 
by  tbe  evidence.  It  then  alleges  "that  the 
defendant  in  utter  dlsr^ard  of  the  rights 
of  the  plaintiff  and  of  Its  contractural  ob- 
ligations to  the  plaintiff,  did  wrongfully,  im- 
properly, and  maliciously  notify  the  said 
plaintiff  to  desist  from  selling  ice  to  the 
said  Gardner  Dairy  Company  of  Baltimore 
city,  and  to  disregard  and  break  the  said 
agreement  so  entered  into  between  the  said 
plaintiff  and  the  said  Gardner  Dairy  Com- 
pany of  Baltimore  city,  and  did  wrongfully, 
improperly,  and  maliciously  threaten  the 
said  plaintiff  that.  If  it  did  not  so  desist 
and  so  ignore  and  violate  its  said  agree- 
m^it  it,  the  said  defendant  would  refuse 
to  sell  and  deliver  to  said  plaintiff  any  more 
ice  under  its  said  agreement  with  the  said 
plaintiff.  And  tbe  plaintiff  further  says 
that  at  the  time  of  the  issuance  of  this 
threat  by  the  said  defendant  body  corporate 
there  was  a  great  scarcity  of  ice  not  only 
in  the  city  of  Baltimore,  but  throughout  the 
Middle  Atlantic  states  generally,  and  the 
plaintiff  being  apprehensive  that,  if  It  did  not 
comply  with  the.wlshes  of  the  said  defendant 
body  corporate '  and  if  the  said  defendant 
should  carry  out  its  threat,  the  entire  busi- 
ness of  the  plaintiff  would  be  thereby  ruin- 
ed, did  notify  the  said  Gardner  Dairy  Com- 
pany that  It  would  break  Its  said  agree- 
ment and  of  the  reason  therefor,  and  there- 
upon the  said  Gardner  Dairy  Company, 
being  unable  to  secure  Ice  elsewhere,  did  en- 
ter Into  an  agreement  with  the  defendant 
body  corporate  to  purchase  of  it  600  tons 
of  Ice  at  the  price  of  five  dollars  ($5)  per 
ton  at  the  platform  of  the  defendant  body 
corporate,  under  which  agreement  the  said 
Gardner  Dairy  Company  did  actually  pur- 
chase 487  and  a  fraction  tons."  The  dec- 
laration further  alleges:  "That  the  action 
of  the  said  defendant  In  oausinif  the  plain- 
tiff to  break  tbe  said  contract  with  the  said 
Gardner  Dairy  Company  of  Baltimore  city 
was  with  the  desire  and  Intent  on  tbe  part 
of  the  said  defendant  to  Injure  the  said 
plaintiff  and  to  obtain  a  benefit  for  Itself 
by  selling  487  and  a  fraction  tons  of  ice 
at  five  dollars  (|5)  per  ton  at  its  platform 
to  the  Gardner  Dairy  Company  of  Baltimore 
city  rather  than  at  the  price  of  $2.50  per. 
ton,  which  was  tbe  prevailing  price  at  that 
time  to  the  plaintiff,  by  which  unlawful 
and  malicious  action  on  the  part  of  said 
defendant  the  plaintiff  has  been  greatly 
damaged." 

[1]  During  the  course  of  the  trial  in  the 
lower  court  nine  exceptions  to  rulings  upon 
questions  of  evidence  were  reserved  by  the 
plaintiff,  and  at  the  condusion  of  its  case 
the  coirrt  instructed  the  jury  that  "under 
the  pleadings  and  upon  the  evidence"  in  the 
case  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  verdict  of  the  jury  must  be 
for  the  defendant  This  ruling  constitutes 
the  tenth  exception.  It  raises  no  question 
as  to  the  legal  sufDclencgr  of  the  evidence 
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tatrodnced  in  support  ot  tbe  plaintilTB  case. 
Aa  to  that  the  prayer  is  too  general  and 
indefinite,  and  in  the  form  in  which  it  was 
granted  must  he  treated  only  as  an  attack 
upon  the  sufficiency  of  the  declaration.  Un- 
der a  prayer  referring  to  the  pleadings,  tbe 
legal  sufficiency  of  the  declaration  may  be 
niised  and  determined.  Leopard  r.  Chesa- 
peake &  Ohio  Canal,  1  0111,  222;  Baltimore 
City  Passenger  Railroad  Company  v.  Wil- 
kinson, 30  Md.  229;  Ward  y.  Scblosser,  111 
Md.  528,  75  Att.  116. 

[2]  We  have  no  doubt  that  the  declaration 
sets  out  a  legal  cause  of  action.  The  facts 
alleged  disclose  an  actionable  tort  commit- 
ted by  the  defendant  upon  the  rights  of  the 
plaintiff  resulting  directly  in  substantial 
damage  to  it.  In  Acker,  Merrall  &  Co.  -  v. 
Magaw,  106  Md.  536,  68  Atl.  17,  we  said: 
"A  person  commits  a  tort,  and  renders  him- 
self liable  to  an  action  for  damages,  wbo 
commits  some  act  not  authorized  by  law,  or 
who  omits  to  do  something  which  he  ought 
to  do  by  law,  and  by  such  an  act  or  omis- 
sion either  Infringes  some  absolute  right,  to 
the  uninterrupted  enjoyment  >of  which  anoth- 
er is  entitled,  or  cause  to  such  other  some 
substantial  loss  of  money,  health,  or  mate- 
rial comfort  beyond  that  suffered  by  the  rest 
of  the  pubic.  Moak's  Underhlll  on  Torts,  4. 
The  two  essential  elements  therefore  neces- 
sary to  sustain  the  action  are:  (1)  A  wrong- 
ful act  or  omission  of  duty  by  the  defend- 
ant; and  (2)  damage  or  loss  to  the  plalntlfF 
in  consequence  of  such  act  or  omission." 
The  plaintiff  had  a  right  to  carry  on  its 
business  under  tbe  contract  with  the  Gard- 
ner Dairy  Company,  and  it  was  the  legal 
duty  of  the  defendant  to  refrain  from  the 
use  of  intimidation,  force,  coercion,  threats, 
or  any  other  illegal  means  with  a  view  of 
preventing  it  from  doing  so,  and,  if  with  the 
purpose  and  by  the  means  stated  in  the  dec- 
laration It  prevented  the  plaintiff  from  ful- 
filling Its  contract  with  the  dairy  company 
and  thereby  the  plaintiff  was  damaged  as 
alleged,  the  defendant's  liability  for  such 
damage  or  loss  cannot  be  seriously  doubted. 
The  gist  of  the  action  Is  the  wrongful  and 
unlawful  interference  with  the  business  re- 
lations of  tbe  plaintiff  by  the  means  and  for 
the  object  alleged.  It  would  serve  no  use- 
ful purpose  to  review  the  great  number  of 
Bnglish  and  American  cases  which  deal 
with  the  subject  of  the  unlawful  interfer- 
ence with  contract  or  trade  relations.  In 
Knickerbocker  Ice  Company  v.  Oardlner 
Dairy  Company,  107  Md.  556,  69  Atl.  405, 
16  L.  R.  A.  (N.  S.)  746,  the  subject  of  in- 
terference with  contract  relations  is  ful- 
ly discussed,  and  many  cases  bearing  upon 
the  question,  and  also  upon  the  subject  of 
the  unlawful  interference  with  the  plain- 
tiff's trade  or  business  or  employment  are 
referred  to  and  considered.  As  to  the  lat- 
ter subject,  the  authorities  both  in  England 
and  America  have  established  the  proposi- 
tion that  any  unlawful  or  wrongful  inter- 


ference by  A.  with  the  liberty  of  B.  to  pur- 
sue his  lawfni  trade,  business,  or  calling, 
whereby  B.  suffers  demage,  is  actionable, 
and  he  can  maintain  an  action  against  A. 
for  such  Interference,  and  this  Is  so  whether 

A.  acts  alone^  or  In  concert  or  combination 
with  many. 

Under  such  circumstances  each  is  a  tort- 
feasor. This  Is  the  central  idea  or  underly- 
ing principle  of  all  cases.  In  many  of  the 
cases  the  elemoit  of  combination  or  con- 
spiracy is  found.  If  the  act  be  lawful,  tbe 
combination  or  conspiracy  to  commit  it  does 
not  make  the  act  unlawful.  If  it  be  unlaw- 
ful, the  combination  to  commit  it  may  render 
its  commission  easier  and  may  aggravate  the 
injury;  but  it  does  not  cliange  the  character 
of  the  act  The  fact  of  combination  is  treat- 
ed by  the  courts  as  of  great  evidentiary  value 
in  deciding  the  question  of  coercion  or  duress. 
In  GIblan  v.  National  Labourers'  Union,  2  K. 

B.  600  (1903),  it  appeared  that  two  officers  of 
the  union  had  caused  the  plaintiff  to  be  dis- 
charged from  one  place  of  employment  after 
another  because  of  his  refusal  to  pay  a  cer- 
tain debt  to  a  union  from  which  he  had  been 
expelled.  This  the  defoidants  were  able  to 
do  by  means  of  threats  and  coercion  exer- 
cised upon  the  employer.  It  was  held  that 
the  plaintiff  might  recover;  Romer,  L.  J., 
saying:  "But  I  should  be  soirry  to  leave  this 
case. without  observing  that  in  my  opinion  it 
was  not  essential,  in  order  for  the  plaintiff  to 
succeed,  that  he  should  estaUish  a  combina- 
tion of  two  or  more  persona  to  do  the  acts 
complained  of.  In  my  Judgment  if  a  person 
who  by  virtue  of  his  position  or  influence  has 
power  to  carry  out  his  design  sets  himself  to 
the  task  of  preventing  and  succeeds  in  pre- 
venting a  man  from  obtaining  or  holding  em- 
ployment in  his  calling  to  his  injury  by  rea- 
son of  threats  to,  ot  special  Influence  upon,  a 
man's  employers,  or  would-be  employers,  and 
the  design  was  to  carry  out  some  spite 
against  tbe  man,  or  had  for  its  object  the 
compelling  him  to  pay  a  debt,  or  any  similar 
object  not  Justifying  the  acts  against  the 
man,  then  that  person  is  liable  to  tbe  man 
for  tbe  damage  consequently  suffered."  In 
that  case  the  threats  were  against  the  em- 
ployer whereby  Glblan  was  prevented  from 
selling  his  labor.  In  this  case  the  threats 
and  coercion  were  made  to  and  directly  ex- 
ercised upon  the  plaintiff,  whereby  he  was 
prevented,  under  the  circumstances  alleged 
in  the  declaration,  from  selling  ice  to  the 
dairy  company,  and  no  good  reason  can  be 
found  or  distinction  made  why  the  same  le- 
gal principle  should  not  be  applied  to  both 
cases.  The  acts  done  in  each  Instance  are 
torts  resulting  In  damage  to  the  plaintiff.  To 
admit  a  recovery  in  the  first  case,  and  deny 
it  in  the  second,  would  be  both  unjust  and 
unreasonable.  No  authority  was  cited  for 
such  a  distinction,  and  we  do  not  think  that 
any  can  be  found.  Such  a  distinction  would 
leave  one  who  has  suffered  an  injury  with- 
out a  remedy  for  the  tort.  Judge  Boyd  in 
Knickerbocker  Ice  Company  v.  Gardiner  Dairy 
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Company,  snpra,  said:  "It  Is  not  altogether 
easy  to  lay  down  general  rules  as  established 
by  the  cases,  but  some  principles  are  quite 
well  settled  by  them.  It  may  be  safely  said 
that  If  wrongful  or  unlawful  means  are  em- 
ployed to  induce  a  breach  of  a  contract,  and 
Injury  ensues,  the  party  so  causing  the  breach 
is  liable  in  an  action  of  tort  While  lawful 
competition  must  be  sustained  and  encour- 
aged by  the  law,  it  is  not  lawful  in  order  to 
procure  a  benefit  for  himself  for  one  person 
to  wrongfully  force  a  party  to  an  existing 
contract  to  break  it,  and  a  threat  to  do  an  act 
which  would  seriously  cripple,  if  not  ruin, 
such  party,  unless  he  does  break  it,  is  equiva- 
lent to  force,  as  that  term  is  used  in  this  con- 
nection." 

It  is  contended  that  the  plaintiff  cannot 
recover  because  it  is  in  pari  delicto  with  the 
defendant  in  breaking  the  contract  with  the 
Gardner  Dairy  Company,  and  that  to  allow 
a  recovery  would  be  to  permit  the  plaintiff 
to  take  advantage  of  Its  own  wrong.  In 
the  recent  case  of  Baltimore  &  Ohio  Rail- 
road Company  v.  County  Commissioners  of 
Howard  County,  113  Md.  404,  T7  AU.  930,  we 
had  an  occasion  to  consider  this  subject,  and 
to  state  the  conditions  under  which  a  recov- 
ery would  be  denied  under  the  principle  here 
invoked.  We  need  only  refer  to  what  was 
th»e  said  to  show  that  that  principle  has 
no  application  to  this  case.  Both  the  declara- 
tion and  the  evidence  show  that  the  plain- 
tiff and  defendant  were  not  equally  guilty 
in  breaking  the  contract  with  the  dairy  com- 
pany. The  act  of  the  plaintiff  was  not  vol- 
untary; but  was  the  result  of  threat  made 
by  the  defendant  Under  such  circumstances 
the  rule  coqtended  for  does  not  apply.  It 
was  held  in  the  Knickerbocker  Case,  supra, 
that  the  Gardiner  Dairy  Company  was  not 
a  customer  of  the  defendant  within  the  mean- 
ing of  the  second  condition,  quoted  above,  of 
the  contract  of  March,  1906.  It  was,  of 
course,  the  duty  of  the  plaintiff  to  minimize 
the  damage  resulting  from  the  acts  of  the 
defendant  13  Cyc.  71;  Lange  v.  Wagner,  52 
Md.  310,  36  Am.  Rep.  380;  Sparrows  Point 
Railroad  Company  v.  Hackett,  87  Md.  224, 
39  Atl.  510.  But  by  the  first  condition  of  the 
contract  mentioned  the  plaintiff  was  under 
an  obligation  not  to  buy  Ice  from  other  sourc- 
es. But  assuming  ex  gratia  that  it  might 
have  lessened  the  damages  by  buying  ice  from 
others  its  failure  to  do  so  would  not  bare 
defeated  its  right  of  recovery.  And  to  have 
bought  ice  from  others  to  supply  the  dairy 
company  in  the  situation  in  which  the  plain- 
tiff was  placed  might  have  resulted  in  the 
ruin  of  its  business.  We  are  therefore  of 
opinion  that  there  was  error  in  granting  the 
defoidant's  first  prayer  withdrawing  the  case 
from  the  Jury. 

[S]  The  rulings  on  the  evidence  will  now 
he  briefly  noticed.  There  was  error  in  strik- 
ing ont  the  testimony  of  Mr.  Gardner,  admit- 


ted subject  to  exceptions,  to  prove  the  con- 
tract of  June  29,  1906,  alleged  in  the  declara- 
tion, between  the  plaintiff  and  the  Gardner 
Company. 

[4]  This  evidence  was  relevant  and  impor- 
tant, and  tended  to  support  a  material  aver- 
ment of  the  declaration;  but  no  substantial 
injury  appears  to  have  been  done,  as  Mr. 
Gardner  was  subsequently  permitted  to  prove 
the  contract 

[S]  We  find  no  error  in  the  second  and 
third  exceptions  wherein  the  court  refused  to 
allow  Mr.  Gardner  to  state  the  reasons  given 
by  Mr.  Hammond  why  the  plaintiff  could  not 
supply  Ice  to  the  Gardner  Company.  This 
was  clearly  hearsay.  Mr.  Hammond  was  aft- 
erwards called,  and  testified  upon  this  point. 
The  proffer  of  evidence  in  the  fourth  excq>- 
tion  was  properly  refused  for  the  same  rea- 
son, nor  does  it  appear  by  the  record  to  have 
been  relevant  There  was  no  reversible  error 
In  the  fifth  and  sixth  exceptions,  as  the  plain- 
tiff got  the  benefit  of  the  evidence  In  the  sub- 
sequent testimony  of  the  witness.  There  was 
error  In  the  seventh  and  eighth  exceptiona 
The  facts  sought  to  be  proved  were  relevant, 
and  the  witnesses  were  competent  to  testify 
as  to  them. 

[I]  The  declarations  of  Mr.  Elrkpatrick, 
made  more  than  six  months  or  a  year  after 
the  commission  of  the  wrong  complained  of, 
were  too  remote  and  were  properly  excluded. 

In  the  form  in  which  the  prayer  was  grant- 
ed the  question  of  the  legal  sufficiency  of  the 
evidence  actually  admitted  was  not  raised, 
and  it  has  not  been  fully  discussed ;  but  we 
have  examined  it  carefully,  and,  as  the  case 
must  be  remanded  for  a  new  trial,  it  Is  t>rop- 
er  to  say  that  the  evidence  admitted,  if  be- 
lieved by  the  Jury,  was  legally  sufficient  to 
support  the  plaintiff's  case. 

Judgment  reversed,  a  new  trial  awarded, 
with  costs  to  the  appellant  above  and  below. 


(«4  vt.  601) 
COMEAU  V,  0.  a  MANUEL  &  SONS  CO. 


(Supreme  Court  of  Vermont 
May  27,  1911.) 


Franklin. 


1.  EviDENCB  (§  513*)— Opinion  Evidbncb— 
Subjects  of  Expebt  Testimony  —  Con- 
struction ANn  Repair  of  Machinebt  — 
Sawmills. 

The  construction  and  defects  of  a  circular 
saw,  its  belts,  pulleys,  etc.,  is  proi>er  subject- 
matter  for  expert  testimony. 

[Ed.    Note. — For   other   cases,   see    Evidence, 
Cent  Dig.  H  2817,  2318 ;    Dec.  Dig.  §  513.*] 

2.  Evidence  (f  553*)  —  Opinion  EvinENCE  — 
Examination  of  Experts— Htpothetioai. 
Questions — Facts  Not  Included. 

That  a  hypothetical  qnestion  to  an  expert 
is  not  fully  descriptive  of  the  machinery  in- 
quired about  is  not  ground  of  objection  to  the 
answer,  since  the  opinion  of  an  expert  baaed  on 
a  part  of  the  evidence  of  the  case  may  be  re- 
ceived. 

IBi.    Note. — For   other  cases,   see    Evidence, 
Cent  Dig.  S§  2369-2374 ;   Dec.  Dig.  §  553.*] 
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3.  EVIDEITCE    (I    527*)— Opiwion    Etidkrck— 

STABTINa    OlBCULAB   SAW — CAUSB. 

Where  the  evidence  in  an  action  for  person- 
al injuries  from  the  starting  of  a  circular  saw 
after  it  had  heen  stopped  by  plaintiff  had  a 
tendency  to  show  that  the  saw  was  liable  to 
start  ap  by  itself,  although  it  appeared  that  it 
was  commonly  used  by  a  good  many  employes, 
the  opinion  of  an  expert  that  if  such  a  saw, 
after  being  fully  stopped,  started  up  of  itself, 
the  starting  would  be  doe  to  some  detectiTe  con- 
dition, ia  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  2334,  2335;  Dec.  Dig.  {  527.*] 

4.  EVIDEKOB  (I  243*)  —  Pkkbonai.  iHJimT  — 
Dkolabations  or  foseman. 

Where  a  foreman's  act  in  putting  plaintiff 
to  work  npon  a  circular  saw  was  the  act  of  the 
master,  the  foreman's  declarations  as  to  plain- 
tiff's inexperience  were  admissible.    , 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  !{  908-915 ;   Dec.  Dig.  $  243.*] 

5.  Afpeai,  and  Erbob  (J  232*)— Objbotiokb 

—Admission  or  Evidence. 

Grounds  of  objection  to  the  admission  of 
evidence  pointed  out  for  the  first  time  mi  appeal 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1430:  Dec.  Dig.  |  232;* 
Trial.  Cent  DigflS  211-2^2.] 

6.  Mastbb  and  Skbvant  (|  285*)  — Aoiton 
roB  iNjuBiES— Question  ro&  Jubt— Dbteo- 
TIVE  Machinebt. 

Whether  a  circular  saw  by  the  starting  up 
of -which  plaintiff  was  injured  was  defective  or 
imperfect  m  any  particular  held,  under  the  evi- 
dence, a  question  tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $1  1002-1016;  Dec.  Dig.  ( 
285.*) 

7.  Mabteb  and  Sebvant  (§  285*)— Action  fob 
Injubies — Question  fob  Jubt  in  Genebai.. 

Where  the  evidence  in  an  action  for  in- 
juries caused  by  the  starting  up  of  a  circular 
saw  which  plaintiff  was  operating  tended  to 
show  that  the  starting  was  due  to  a  defective 
condition,  for  which  defendant  was  resjponsible, 
though  not  to  show  that  the  starting  was  due 
to  some  specific  defect,  it  was  enough  to  make 
the  question  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1001-1050 ;  Dec.  Dig.  I 
285.*] 

8.  Masteb  and  Sebvant  (g  286*)— Action— 
Question  fob  Jubt  —  Masteb's  Knowl- 
edge or  Defect. 

Evidence  in  an  action  for  injuries  caused 
by  the  starting  of  a  circular  saw  whether  the 
master  had  knowledge  of  any  defect  in  the  saw 
or  its  appliances  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001-1050;  Dec.  Dig.  i 
286.*] 

9.  Tbial  (j  143*)— Taking  Case  from  Jubt— 
Dibection  or  Vebdict  in  Genebal. 

On  motion  for  a  directed  verdict  against 
a  party  upon  whom  the  burden  of  proof  rests, 
the  question  is  whether  any  evidence  fairly  and 
reasonably  tends  to  sustain  that  party's  claim, 
and,  if  there  is  such  evidence,  it  is  immaterial 
that  it  is  contradicted,  since  contradictions  and 
contradictory  inferences  are  to  be  weighed  by 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  342,  343 ;  Dec.  Dig.  |  143.*] 

Exceptions  from  BYanklln  County  Court; 
William  H.  Taylor,  Judge. 


Action  by  Alfred  Comean  against  tbe  O. 
C.  Manuel  &  Sons  Company.  Judgment  for 
plaintiff,  aad  defendant  excepts.    Affirmed. 

Argued  before  ROWEIJi,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

A.  B.  Rowley  and  W.  B.  Locklin,  for  plain* 
tiff.  Gaylord  F.  liadd  and  Elmer  Jobnson, 
for  defendant. 

HASELTON,  J.  This  Is  an  action  of  cam 
for  negligence.  Trial  was  by  Jury  and  ver- 
dict and  Judgment  were  for  the  plaintiff. 
The  defendant  excepted. 

Comean,  the  plaintiff,  was  an  employ^  of 
the  defendant  in  a  veneer  mill  at  Rlchford, 
and  was  Injured  by  one  of  Its  circular  saws. 
The  method  of  starting  and  stopping  tbe 
saw  was  by  shifting  a  belt  from  one  pulley  to 
another  by  means  of  a  lever.  The  plalntUI 
had  at  different  times  worlced  in  tbe  mill 
in  question,  and  had  operated  a  Jade  straw 
machine  and  a  tin  cutting  machine.  For  five 
or  six  days  he  ran  a  gang  saw.  Tbe  day 
before  be  was  injured,  be  was  set  at  work 
operating  the  circular  saw  referred  to.  He 
operated  It  on  that  day  about  five  hours,  and 
on  tbe  day  of  tbe  Injury,  November  17,  1908, 
be  bad  operated  It  about  three  hours  whoi 
he  received  tbe  Injury.  Hla  only  experience 
In  running  saws  was  what  has  b£en  stated. 
It  appeared  that  there  was  no  danger  from 
the  gang  saw,  that  the  plaintiff  was  trans- 
ferred from  the  gang  saw  to  the  circular  saw 
because  of  his  Inexperience,  and  because  in 
his  operation  of  the  gang  saw  he  was  hea^ 
ing  It  Before  the  Injury,  the  defendant's 
foreman,  charged  with  the  duty  of  keeping 
the  saw  in  repair,  was  told  by  the  plaintiff 
that  be  was  a  green  band,  and  that  his  ex- 
perience in  running  saws  was  only  what  be 
bad  gained  from  running  tbe  gang  saw. 
When  the  plaintiff  went  to  work  on  tbe  cir- 
cular saw,  be  was  shown  bow  to  push  tbe 
lever  to  stop  or  start  the  saw;  that  is,  it 
was  started,  stopped,  and  started  again  while 
tbe  plaintiff  was  looking  on.  He  stopped 
and  started  It  himself  a  few  times  before  be 
was  injured.  Tbe  evidence  tended  to  show 
that  on  the  day  of  the  injury,  and  before  it 
occurred,  tbe  foreman  told  tbe  plaintiff  to 
stop  tbe  saw  and  pick  the  "butt  ends"  out 
from  under  the  saw;  that  tbe  sawdust  was 
flying  lb  the  plaintiff's  face ;  that  thereupon 
the  plaintiff  stopped  tbe  saw;  that  be  knew 
it  was  at  a  standstill;  that  be  then  picked 
up  a  butt  end  and  threw  it  in  tbe  waste 
basket,  did  the  same  thing  a  second  tlme^ 
reached  bis  hand  down  a  third  time,  when 
tbe  saw  started  up  and  caused  tbe  injury. 
Tbe  evidence  tended  to  show  that  there  was 
nobody  around  who  could  have  started  up  the 
saw;  that  the  plaintiff  did  not  know  that 
the  saw  would  start  of  itself;  that  bis  at- 
tention had  never  been  called  to  any  such 
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poaslbUlty;  and  that  be  had  no  Idea  of  It 
It  appeared  that  the  saw  had  been  in  place 
about  a  year  and  a  half,  and  that  when  in- 
stalled it  worked  all  right,  and  that  the  belt 
wonid  stay  where  it  was  put  An  expert 
witness  called  by  the  plaintiff  testified,  wlth- 
ont  contradiction  and  without  objection,  to 
tbe  effect  that,  if  snch  a  saw  after  having 
been  fnlly  stopped  started  np  of  Itself,  the 
starting  up  would  be  due  to  some  Improper 
and  defective  condition  in  the  machinery  that 
conld  and  should  be  discovered  by  a  compe- 
tent inspector:  that  if  the  starting  up  was 
because  the  shafting  was  ont  of  line,  or  the 
pulleys  out  of  order,  or  the  belts  stretch- 
ed or  otherwise  tanlljr,  the  liability  to  start 
up  would  continue  until  the  defect  was  reme- 
died. The  expert  testified,  under  objection 
and  exception,  in  answer  to  a  hypothetical 
question,  that  if  a  saw  set  np  and  adjusted 
to  the  manner  assumed  in  the  question  start- 
ed np  of  Itself  after  being  fully  stopped, 
that  faot  would  indicate  a  defect  somewhere ; 
that  the  defect  might  be  In  the  lining  of  the 
shafting,  in  the  lacing  of  the  belt,  in  the 
stretching  of  the  belt  on  one  side  more  than 
on  the  other,  or  in  the  condition  of  the  pul- 
leys; that  with  proper  equipments  In  the 
respects  indicated  in  the  question  the  saw 
would  not  start  up  of  itself  after  being  fully 
stopped. 

[1]  The  first  ground  of  objection  to  this  tes- 
timony was  that  the  subject-matter  was  not 
proper  for  expert  testimony.  However,  we 
think  It  was,  and  the  defendant  does  not  dis- 
tinctly rely  upon  this  ground  of  objection. 
The  second  ground  of  objection  was  that  the 
part  of  the  question  descriptive  of  the  ma- 
chinery inquired  about  was  not  sufficiently 
definite  to  make  the>answer  to  the  question 
of  any  value. 

[21  But  the  question,  which  need  not  be 
recited,  was  not  open  to  this  second  objec- 
tion. McKlnstry  v.  Collins,  74  Vt.  147, 
153.  52  Atl.  4S8;  State  v.  Doherty,  72  Vt 
381,  892.  48  Atl.  658,  82  Am.  St  Rep.  961: 
Johnson  T.  Castle,  63  Vt  452,  21  Atl.  534; 
State  V.  Woodbury,  67  Vt  602,  82  Atl.  496. 
The  third  objection  was  that  there  was  no 
evidence  In  the  case  tending  to  show  that 
the  saw  in  question  wonld  start  of  Itself, 
and  that,  therefore,  the  evidence  called  for 
and  elicited  was  Immaterial. 

The  evidence  of  the  plaintiff  himself  as  to 
how  the  saw  started  upon  the  occasion  of 
the  Injury  has  already  been  referred  to. 

Homer  Royce,  who  operated  the  saw  for 
a  period  of  about  three  months,  ending 
about  eight  months  before  the  accident  tes- 
tified to  the  effect  that  he  had  stopped  the 
saw  and  gone  to  work  dose  by,  and  upon 
returning  to  his  work  at  the  saw  had  found 
it  running,  although  In  the  meantime  he  had 
been  close  by,  and  had  seen  no  one  around 
the  aaw.  Sallme  Ryea,  who  operated  the  saw 
during  a  period  ending  about  three  months 
before  the  accident  testified  to  the  effect 
that  be  bad   sometimes   stopped   the   saw. 


and,  after  holding  the  lever  over  some  Hx 
or  eight  seconds,  had  gone  away,  and  upon 
coming  back  had  found  the  saw  running; 
that  this  had  happened  eight  or  ten  times 
that  he  was  positive  of.  He  testified  that  the 
foreman  would  say  to  him,  "Why  didn't  you 
stop  ttie  saw?"  and  that  every  time  the 
foreman  said  that  he  would  reply  that  he 
had  stopped  the  saw ;  that  he  did  not  know 
what  started  the  saw;  that  after  Mr.  War- 
ner, the  foreman,  qx>ke  to  him,  he  was  more 
careful,  and  did  not  have  so  much  trouble 
with  it.  Napoleon  Gordon  testified  that  he  op- 
erated the  saw,  off  and  on,  for  a  couple  of 
months  In  the  summer  or  spring  before  the 
accident,  and  that  while  so  operating  It  he 
discovered  something  wrong  about  it;  its 
starting  up;  that  he  stopped  the  saw  to  go 
at  some  other  work,  and,  upon  turning 
around,  found  the  saw  running ;  that  he  took 
particular  notice  of  this  a  couple  of  times. 
Upon  cross-examination  this  witness  testified 
that  his  way  was  to  throw  the  lever  over, 
but  that  he  never  held  the  lever  for  the 
saw  to  stop  dead  still.  WUlIam  Gossley  ran 
the  saw  for  the  five  or  six  weeks  just  pre- 
ceding the  time  when  the  plaintiff  was  set 
to  work  at  it  and  was  injured.  Oossley  ex- 
plained the  use  of  the  lever  In  starting  and 
stopping  the  saw,  and  testified  that  he  dis- 
covered something  wrong  about  It;  that  on 
three  or  four  occasions,  three  that  be  re- 
membered, he  had  stopped  it  and,  after  go- 
ing off  and  coming  back,  had  found  it  run- 
ning. He  testified  that  he  told  the  fore- 
man that  the  saw  "kept  starting  alone,"  that 
the  foreman  said  that  was  because  the  wit- 
ness did  not  hold  the  lever  long  enough,  and 
that  the  witness  replied  that  he  did.  Goss- 
ley testified  that  on  the  occasion  when  the 
saw  started  up  he  was  sure  that  it  had  fully 
stopped,  that  he  had  seen  it  stop,  and  that  be 
did  not  know  what  made  it  stairt  up.  Phil- 
lip Fuller  testified  that  he  ran  the  saw  for 
five  or  six  weeks  for  a  period  ending  four 
or  five  months  before  the  accident;  that 
while  running  it  he  discovered  that  there 
was  something  wrong  about  It  in  that  if, 
when  the  belt  was  thrown  off  from  the 
tight  pulley,  the  lever  was  not  held  back 
quite  a  while,  eight  or  ten  seconds,  the  belt 
would  run  from  the  loose  pulley  to  the  tight 
pulley  and  start  the  saw ;  that  on  five  or  atx. 
occasions  he  had  held  the  lerer  back  eight  or 
ten  seconds  and  had  so  stopped  the  saw, 
and,  after  being  away,  sometimes  a  minute  or 
a  minute  and  a  half,  would  come  back  and 
find  it  running,  but  that  It  never  started  up 
under  bis  observation,  and  that  so  be  did  not 
know  what  started  it 

[3]  We  think  tbat  the  testimony  of  tbmn 
various  witnesses  had  a  tendency  to  b}-ow 
that  the  saw  was  liable  to  start  up  "by  It- 
self," to  use  the  language  of  the  bill  of  ex- 
ceptions, although  it  appeared  that  the  saw 
was  commonly  used  by  a  good  many  eW' 
ployte,  and  so  we  consider  that  there  w*r 
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no  ground  for  the  third  and  last  objection 
to  the  hypothetical  question. 

[4]  In  connection  with  the  testimony  as 
to  the  plaintiff's  inexperience,  the  plaintiff 
was  permitted,  subject  to  objection  and  ex- 
ception, to  show  that  the  foreman  of  the  de- 
fendant who  took  the  plaintiff  from  the  gang 
saw  and  put  him  upon  the  circular  saw  said 
to  the  plaintiff  while  transferring  him,  and 
as  a  reason  for  the  transfer,  that  he  had 
not  had  experience  enough  with  that  saw; 
that  he  was  heating  the  saw.  Before  this 
evidence  was  received,  there  was  some  dis- 
cussion of  its  materiality  at  the  bench,  and, 
after  the  defendant's  counsel  bad  made  vari- 
ous objections  to  the  evidence-  offered,  the 
plaintiff's  counsel  said:  "What  do  yon  say 
as  to  tbe  defendant's  knowledge  of  this 
plalntMTs  inexperience?"  The  defendant's 
counsel  replied:  "Well,  I  don't  know  any- 
thing about  that."  Thereupon  the  court 
properly  admitted  the  evidence  for  the  trans- 
fer was  the  master's  act,  and  the  declarations 
of  the  agent  who  effected  tbe  transfer  made 
in  the  execution  of  his  agency  were  admis- 
sible against  the  principal.  Austin  v.  Chit- 
tenden, 33  Vt  553 ;  Terrill  v.  Tllllson,  75  Vt 
193,  54  Atl.  187 ;  McNeish  v.  Hulless  Oat  Co., 
57  Vt  316;  Brink  v.  Insurance  Co.,  49  Vt 
442,  469;  Barle  v.  Grout,  46  Vt  118,  126; 
Curtis  V.  Ingham,  2  Vt  287. 

[I]  The  defendant  in  argument  before  this 
court  claims  that  the  evidence  last  referred 
to  was  inadmissible  for  the  reason  that  there 
was  nothing  in  the  case  tending  to  show  that 
the  injury  to  the  plaintiff  resulted  from  want 
of  instructions,  and  that  so  the  plalntitTs  In- 
experience and  the  defendant's  knowledge 
thereof  were  immaterial.  But  the  defend- 
ant's counsel  pointed  out  to  the  trial  court 
the  grounds  of  immateriality  relied  on ;  and, 
since  this  was  not  one  of  them,  this  claim 
is  not  at  this  point  considered.  Tbe  rule  ap- 
plicable is  well  settled.  However,  the  ques- 
tion of  the  duty  to  instruct  arises  elsewhere 
in  tbe  case,  and  will  there  be  considered. 

At  tbe  close  of  the  evidence,  the  defendant 
moved  for  a  verdict  in  its  favor.  The  first 
ground  of  tbe  motion,  as  the  grounds  of  tbe 
motion  are  arranged  in  tbe  defendant's  brief, 
was:  "Because  there  is  no  evidence  in  the 
case  tending  to  show  that  the  saw  In  ques- 
tion ever  started  up  by  itself  before  tbe  In- 
Jury  to  tbe  plaintiff."  We  have  already  seen 
that  there  was  evidence  having  such  a  ten- 
dency. 

[JT  The  second  ground  of  the  motion  reads: 
"Because  there  is  no  evidence  in  tbe  case 
which  tends  to  show  that  either  tbe  saw, 
saw  frame,  main  shaft  countershaft  pulleys, 
belts,  lever,  shifter,  or  any  part  of  the  ap- 
pliances In  question  or  the  arrangement  of 
them  was  defective,  InsufBcient  faulty,  im- 
perfect, or  incomplete  In  any  respect  or  par- 
ticular." But,  as  we  have  already  seen,  the 
testimony  of  the  expert  witness  in  connection 
with  tbat  of  the  other  witnesses  tended  to 


show  that  there  was  a  defect  or  fault  in 
some  one  of  these  particulars. 

[7]  Both  parties  argue  this  second  ground 
of  the  motion  as  if  it  raised  the  question  of 
whether,  in  order  to  take  the  case  .to  the 
Jury,  It  was  necessary  for  the  plaintiff  to  in- 
troduce evidence  tending  to  show  that  the 
starting  up  of  the 'saw  was  due  to  some  spe- 
cific defect  But  it  was  enough  to  make  the 
question  one  for  tbe  Jury  If  there  was  evi- 
dence fairly  tending  to  show  that  the  start- 
ing up  referred  to  by  the  witnesses  whose 
testimony  we  have  reviewed  was  due  to  a 
defective  condition  of  the  machinery  for 
which  tbe  defendant  was  responsible. 

[1]  Tbe  third  ground  of  the  motion  reads: 
"Because  there  is  no  evidence  in  the  case 
which  tends  to  show  notice  to,  or  knowledge 
on  the  part  of,  the  defendant  that  said  saw 
and  appllancei;  or  any  part  of  them  were  in 
any  way  defective  or  out  of  repair,  or  that 
there  was  any  fault  in  tbe  arrangement  or 
adjustment  of  them."  But  tbe  testimony  of 
the  witnesses  Ryea  and  Oossley  as  to  what 
they  told  the  foreman  in  charge  while  they 
were  at  work  on  tbe  saw,  testimony  already 
set  out  in  substance,  tended  to  bring  home 
to  the  defendant  notice  of  some  defect  or 
want  of  repair,  for  notice  to  the  foremai 
while  be  was  acting  as  such  was  notice  to 
the  principal ;  and,  besides,  circumstances 
testified  to  tended  to  bring  to  the  knowledge 
of  the  defendant  a  defective  condition  of  the 
machinery,  Davis  v.  Central-  Vermont  R. 
Co.,  55  Vt  84,  94,  45  Am.  Rep.  590 ;  Houston 
V.  Brush,  66  Vt  331,  349,  29  Atl.  380 ;  Marsh- 
al V.  Dalton  Paper  Mills  Co.,  82  Vt  489,  500, 
74  Atl.  108. 

The  fourth  ground  of  the  motion  reads 
thus:  "Because  there  Is  no  evidence  in  the 
case  tending  to  show  that  the  defendant  bad 
notice  or  knowledge  of  any  defect  in  the  op- 
eration of  tbe  saw,  belts,  shaft  pulleys,  or 
any  part  of  tbe  appliances  in  question,  or 
that  the  saw  ever  started  up  by  Itself  before 
the  injury  to  tbe  plaintiff."  But  this  ground 
of  the  motion  is  met  by  tbe  evidence  referred 
to  in  connection  with  tbe  third  ground. 

The  fifth  ground  of  the  motion,  and  the 
last  relied  on,  is  this:  "Because,  to  entitle 
the  plaintiff  to  recover,  It  must  appear  that 
the  defendant  had  actual  knowledge  tbat  tiie 
saw  was  liable  to  start  by  itself  after  being 
fully  stopped,  or  circumstances  must  appear 
which  would  bring  such  knowledge  to  a 
careful  and  prudent  man,  and  there  Is  no 
evidence  in  the  case  tending  to  support  either 
of  these  propositions."  But  the  evidence  re- 
ferred to  in  connection  with  the  third  ground 
of  tbe  motion  is  again  applicable,  and  In  con- 
sequence of  that  the  motion  could  not  be 
sustained  on  the  fifth  ground. 

[9]  The  bill  of  exceptions  and  the  defend- 
ant's brief  refer  to  testimony  making  against 
that  herein  pointed  out  but  such  references 
do  not  affect  tbe  question.  While  the  scin- 
tilla rule,  if  it  ever  obtained  In  this  state,  bas 
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long,  ednce  been  abandoned,  still  the  question 
on  a  motion  for  a  verdict  against  a  party  on 
whom  the  burden  of  proof  rests  Is,  Does  any 
evidence  fairly  and  reasonably  tend  to  sus- 
tain that  party's  claim?  and,  if  there  is  evi- 
dence fairly  and  reasonably  having  that  ten- 
dency, it  Is  Immaterial  to  the  motion  that 
such  evidence  is  contradicted.  Contradic- 
tions and  contradictory '  Inferences  are  to  be 
weighed  by  the  jury.  Fraser  v.  Blanchard  & 
Crowley,  83  Vt  138,  147,  73  Att.  995,  75  AU. 
797;  Morris  v.  Trudo,  83  Vt  44,  74  AO.  387, 
25  li.  R.  A.  (N.  8.)  33;  Wlgmore.  BIv.  J  2494; 
Commissioners,  etc.,  v.  Clark,  94  U.  S.  278, 
284.  24  L.  Ed.  69. 

In  the  closing  argument  for  the  plaintiff 
counsel  argued  that  there  was  negligence  on 
the  part  of  the  def^idant  in  not  giving  sufB- 
dent  Instructions  as  to  the  operation  of  this 
saw ;  the  argument  being  based  on  the  evi- 
dence as  to  the  way  tiie  saw  acted,  and  the 
knowledge  of  the  defendant  Iq  that  regard. 
In  charging  the  Jury,  the  court  took  the 
view  that,  while  certain  counts  of  the  dec- 
laration alleged  n^igence  in  failure  to  in- 
struct, there  was  no  evidence  tending  to 
show  that  the  injury  was  caused  by  want  of 
instruction,  and  charged  the  Jury  that  the 
plaintiff  could  not  recover  on  that  ground, 
and,  referring  to  the  argument  of  counsel  in 
that  behalf,  told  the  Jury  not  to  consider 
that;  that  the  only  ground  of  negligence  to 
be  considered  related  to  tbe  sufficiency  of 
the  saw  and  Its  appurtenances. 

But  we  think  that  the  evidence  disclosed 
a  basis  for  the  argument,  and  that  the 
charge  was  more  favorable  to  the  excepting 
party  than  it  was  entitled  to ;  and  so  we  do 
not  consider  the  question  of  whether,  had 
tbe  argument  not  been,  warranted  by  the  ev- 
idence, the  charge  of  the  court  would  have 
cured  the  erroneous  dalm  based  upon  It 

Judgment  affirmed. 

(Zn  Fa.  2t7) 

JAFFB  V.  CGOPERAIAN  et  sL 

(Supreme   Court  of   Pennsylvania.     April   10, 
1911.) 

Apfkai.  akd  Bbrob  (5  957*)— Rkvikw— Dis- 

CBKTTON      OF     COTIBT    —   OPKNINO      DEWAJJUI 
JcnOMENT. 

The  discretion  of  the  lower  court  in  open- 
ing judgment  in  ejectment  against  a  minor, 
entered  by  default,  where  the  guardian  ad  litem 
of  the  minor  moved  to  open  the  judgment  be- 
canae  the  default  had  occurred  througli  the  ab- 
sence of  counsel  on  vacation,  and  tlie  ^ardian 
alleged  a  just  defense  and  supported  his  petition 
by  proof,  which  was  passed  upon  by  the  court, 
vnll  not  be  reviewed  on  appeu. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (  3823;   Dec  Dig.  t  957.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Peter  Jaffe  against  Nathan 
Cooperman  and  others.  Judgment  for  plain- 
tiff, and  from  an  order  making  absolute  rule 


to  open  Judgment  plaintiff  appeals.    Affirmed. 

Argued    before    BROWN,    MESTREZAT, 

POTTER,  BLKIN,  and  M0SCHZI8KBR,  JJ. 

Charles  L.  Smyth,  for  appellant  Jacob 
Welnsteln  and  M.  B.  Blwert  for  appellees. 

PER  CURIAM.  In  this  action  of  eject- 
ment judgment  was  taken  against  Israel  H. 
Cooperman,  one  of  the  defendants,  in  default 
of  a  plea  or  answer.  He  was  a  minor,  for 
whom  a  guardian  ad  litem  had  been  ap- 
pointed. The  Judgment  by  default  was  tak- 
en on  July  21,  1910,  and  on  the  28th  of  the 
same  month  application  was  made  to  have 
it '  stricken  off.  This  was  denied  on  Sep- 
tember 20,  1910,  and  three  days  later  a  pe- 
tition was  presented  by  the  guardian  ad 
litem,  asking  that  the  judgment  be  opened. 
The  petition  set  forth  that  the  plea  and  an- 
swer had  not  been  filed  within  the  required 
time,  because  counsel  for  the  petitioner  was 
absent  on  his  vacation  when  they  ought  to 
have  been  filed,  and  there  was  an  averment 
of  a  Just  true,  full,  and  legal  defense  to 
the  action.  To  this  an  answer  was  filed, 
and,  after  depositions  has  been  taken  in  sup- 
port of  the  petition,  the  Judgment  was  open- 
ed. No  opinion  was  filed  giving  the  reason 
which  induced  the  court  to  exercise  its  dis- 
cretion In  relieving  the  defendant  from  the 
Judgment  taken  against  him  by  default  but 
it  may  be  assumed  that  it  regarded  tbe 
averments  In  the  petition  as  sufficiently  sus- 
tained. 

We  have  not  been  persuaded  that  its  dis- 
cretion was  abused  in  opening  the  Judg- 
ment and  the  appeal  is  dlamlssed,  at  ap- 
pellant's costs. 


(m  Pa.  16S) 
NORRIS  T.  BREAKWATER  CO." 

(Supreme  Court  of  Pennsylvania.     March  27, 
1911.) 

Appeal  and  Bbbob  (|  657*)— Ruut  pob  Judo- 
KENT—RxcoBD— Statement  o»  Grourds. 
Where  the  trial  court  fails  to  file  an  opin- 
ion making  absolute  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  tiie  rec- 
ord will  be  remitted,  that  the  court  may  indi- 
cate its  reasons  for  its  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2830-2838;  Dec.  Dig.  | 
657.*] 

Appeal  from  0>nrt  of  (Common  Pleas, 
Philadelphia  County. 

Action  by  Edward  W.  Norris  against  the 
Breakwater  Company.  From  an  order  mak- 
ing absolute  rule  for  judgment  for  want  of 
sufficient  affidavit  of  defense,  defendant  ap- 
;'«ials.    Record  remitted  to  lower  court 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

John  Kent  Kane  and  Bmannti  J.  Myers, 
for  appellant    F.  S.  Laws,  for  appellee. 
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PER  CURIAM.  The  affidavit  of  defense 
In  this  case  covers  17  pages  of  printed  mat- 
ter In  appellant's  paper  book.  Judgment  was 
entered  against  the  defendant  for  Its  al- 
leged InsuflBclency.  The  court  below  must 
have  had<  reasons  for  deeming  It  Insufficient, 
but  what  they  were  we  do  not  know.  No 
specifications  of  Insufficiency  were  filed  by 
the  appellee,  and  all  that  we  have  from  the 
court  below  Is:  "Rule  absolute."  In  such 
a  case  the  reason  or  reasons  entertained  by 
the  court  for  holding  the  affidavit  of  defense 
Insufficient  should  be  given,  a^d  the  record 
Is  remitted,  that  we  may  be  informed  why 
this  affidavit  was  deemed  so.  The  duty  }b 
not  ours  In  the  first  instance  of  saying  why 
an  affidavit  of  defense  is  Insufficient. 

Upon  return  of  the  record,  leave  will  be 
granted  to  move  to  advance  the  hearing  of 
the  appeaL 

(231  Pa.  140) 
CITY  OF  ALLENTOWN  V.  ROTH  et  al. 

(Supreme  Court  of  Pennsylvania.     March  20, 
1911.) 

MUNICTPAL  COBPOBATIONS  (|  527*) — IMPKOVE- 

MENTB — Personal  Actiow  Against  Owneb. 
Act  April  4,  1907  (P.  L.  40),  providing 
that  municipalities  may  recover  any  municipal 
claim  whatsoever  by  lien  or  action  of  assump- 
sit, is  not  retroactive,  and  does  not  apply  to 
cases  in  which  impiovementa  were  completed 
and  assessments  made  before  the  enactment  of 
the  statute. 

[EH.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  fS  1242,  1243;  Dec. 
Dig.  S  52T.*] 

Appeal  frmn  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  the  City  of  AUentown,  for  the 
use  of  Warren  Bros.  Company,  against  Hen- 
ry Roth  and  others.  E*rom  a  Jadgment  sus- 
taining a  demurrer  to  the  statement  In  the 
case,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Frank  Jacobs,  for  appellant  Tbos.  F. 
Diefenderfer,  for  appellees. 

PER  CURIAM.  This  Is  an  action  In.  as- 
sumpsit by  the  appellant  to  recover  from  a 
number  of  property  owners  in  the  city  of 
AUentown  the  amount  of  assessments  against 
their  properties  for  certain  municipal  im- 
provements. It  seeks  to  recover  under  the 
act  of  AprU  4,  1907  (P.  L.  40).  That  act  is 
not  retroactive,  as  is  clearly  pointed  out 
in  Barnesboro  Borough  v.  Speice,  40  Pa, 
Super.  Ctfl09.  The  improvements  for  which 
the  appellant  sues  were  completed  and  the 
assessments  made  thereon  prior  to  the  pas- 
sage of  the  act  of  1907,  and  its  provisions 
cannot,  therefore,  be  invoked. 

The  Judgment  for  the  defendants  on  their 
demurrer  la  affirmed. 


(ffit  Pa.  US) 
MILES  IiAND  CO.  t.  PENNSTLVANIA 
COAL  00. 

(Supreme  Court  of  Pennsylvania.     March  20, 
1911.) 

Triai,  (J  10*)— Tbansfer  fbou  Equity  Gai,- 

KM  DAB. 

A  bill  to  enjoin  the  mining  of  coal,  for  an 
inspection  of  the  mines,  for  discovery  and  an 
accounting,  and  averring  ownership  of  the  land, 
is  properhr  certified,  under  Act  June  7,  1907 
(P.  L.  440),  to  the  law  side  of  the  court;  the 
primary  question  bein^  one  of  title,  when  the 
answer  claims  ownership  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  27;   Dec.  Dig,  i  10.»] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

BUI  by  the  Miles  Land  Company  against 
the  Pennsylvania  Coal  Company.  From  a 
decree  certifying  the  case  to  the  law  side  of 
the  court,  plaintiff  appeals.     Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  ELKIN,  and  •MOSCHZIS- 
KER, JJ. 

Samuel  B.  Price  and  Cole  B.  Price,  for 
appellant  Everett  Warren,  Henry  A.  Knapp, 
and  Charles  P.  O'Malley,  for  appellee. 


PER  CURIAM.  This  bill  prayed  for  an 
Injunction  to  restrain  defendant  from  mining 
coal  under  two  parcels  of  land,  containing 
In  the  aggregate  about  six  acres,  for  an  in- 
spection of  the  mines,  and  for  discovery  and 
an  account  of  the  coal  mined  and  removed 
from  the  premises.  It  averred  that  the 
plaintltf  is  the  ovrner  of  the  land.  The  an- 
swer denies  such  ownership,  and  avers  that 
the  defendant  company  owns  the  laud  in  fee 
simple.  The  court  below  helC  that  the  bill 
would  not  lie,  that  the  title  musL  be  deter- 
mined in  an  action  at  law,  and  certified  the 
case,  under  the  act  of  June  7,  1907  (P.  L. 
440),  to  the  law  side  of  the  court  This  is 
the  error  assigned  on  this  appeal. 

We  think  the  court  was  clearly  right 
The  defendant  company  was  In  possession 
and  mining  the  coal,  and  claimed  to  own  the 
premises  in  fee.  The  primary  question  was 
one  0.'  title.  The  right  to  discovery  and  ac- 
count prayed  for  in  the  bill  was  dependent 
on  the  plaintiff  company's  title  to  the  land. 
If  It  had  title,  the  relief  prayed  for  fol- 
lowed; If  It  did  not  have  title.  It  could  de- 
mand neither  discovery  nor  an  account  its 
It  had  no  interest  in  the  coal  mined  by  the 
plaintiff.  The  proper  forum  to  setUe  the 
first  and  controlling  question  is  the  law  side 
of  the  court  In  the  meantime  the  plaintiff 
company  has  an  ample  remedy  to  protect 
and  preserve  its  rights  In  the  coal  now  being 
mined  by  the  defendant 

The  order  certifying  the  case  to  the  law 
side  of  the  court  is  affirmed. 


•For  etiiar  case*  (e«  ume  topic  and  aectlon  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Ker  No.  Seriei  &  Rep'r  ludoxea 


Digitized  by 


Google 


Pa.) 


liOKDOK  aUABANTKB  ft  AOdBBNTT  00.  ▼.  OOELSBT 


B7 


(in  Pa.  154) 

EEUinSRBR  IRON  &  8TBEX/  OO.  T.  BIT- 
TENBDNOESlNet  «1. 

(Snpreme  Gonrt  of  Pennsylvania.     March  20, 
1911.) 

Appkai.  and  Bbbob  (i  1022*)— BxviKW— Find - 
IM08  OP  SKnomi. 

Findings  of  fact  of  a  referee,  confirmed  by 
the  trial  court,  will  not  be  reversed,  In  the  ab- 
sence of  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  U  401&-4018;  Dea  Di*.  | 
1022.*] 

Appeal  from  Cioart  of  Oommon  Pleas,  Lack- 
awanna Oonnty. 

Action  by  the  Kemmerer  Iron  ft  Steel  Com* 
pany  against  W.  B.  Bittenbender  and  otb- 
en.  From  an  order  dismissing  exceptions  to 
Kteeee'n  report,  defendants  appeal.    Affirmed. 

Argued  before  MESTRBZAT,  POTTER, 
EliKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

Samuel  B.  Price,  Oole  B.  Price,  and  W. 
W.  Baylor,  for  appellants.  S.  Xj.  Levy,  John 
P.  Kelly,  C  P.  O'Malley,  and  George  D. 
Taylor,  for  appellea 

PER  GURIAH.  As  snggested  by  the  learn- 
ed counsel  for  the  appellants,  the  crucial 
qnestlon  in  the  case  is  whether  the  $9,000  of. 
bonds  issued  by  the  appellee  company  were 
purchased  by  the  appellants,  or  were  taken 
as  collateral  security  for  the  indebtedness 
of  tibe  appellee  to  the  appellants.  The  ref- 
eree found  that  the  bonds  in  question  were 
sold,  and  not  pledged,  to  the  appellants.  The 
finding  of  the  referee  was  confirmed  by  the 
court  below.  After  a  careful  consideration 
of  the  case,  we  find  sufficient  evidence  before 
the  referee  to  warrant  his  finding,  and,  hav- 
ing been  approved  by  the  court,  it  wHl  not 
be  disturbed. 

Judgment  affirmed. 

<m  Pa.  IW) 

LONDON  GUARANTEB  ft  ACGIDBNT  CO., 
Limited,  v.  OOEXiSBX. 

(Snpreme   Court  of  Pennsylvania.     April   10, 
1911.) 

IHSCBARCB  ({  168*)— INDEMNITT  IlfSTTSANCB— 

COnstbttction  or  Contract. 

In  an  action  to  recover  premiums  on  poli- 
cies of  indemnity  insurance,  the  evidence  show- 
ed that  defendant  was  a  plumber  employing  in 
his  business  pinmbers,  helpers,  and  laborers 
and  others.  In  a  schedule  in  the  policy  under 
the  caption  of  "Kind  of  work"  were  mcluded 
"Plombers  inside  buildings"  and  "Plumbers  ex- 
terior construction."  The  estimated  pay  roll 
for  the  term  of  the  first  class  was  .$10,000  and 
of  the  second  class  $2,000.  Following  the  srhed- 
ole  was  the  statement  that  the  estimated  pay 
roil  covers  wages  of  all  persons  employed  at 
the  places  mentioned,  including  executive  offi- 
cers and  drivers  and  drivers'  helpers,  except 
assured  and  office  force.  Held,  that  the  policy 
iadnded  all  persons  engaged  in  defendants 
plumbing  business,  whether  actual  plumbers  or 
not 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  S  168.*] 


Appeal  from  Court  of  Oommon  Pleas, 
Philadelphia  County. 

Action  by  the  London  Guarantee  ft  Acci- 
dent Company,  Limited,  against  William  P. 
Ogelsby.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

-On  a  motion  for  judgment  for  defendant 
n.  o.  ▼.  Bregy,  P.  J.,  filed  the  following  opin- 
ion: 

"This  is  a  suit  to  recoy»  the  amount 
claimed  to  he  due  to  the  plaintiff  as  deferred 
premiums  on  policies  of  indemnity  taisuranceu 
The  amount  claimed  is  due  if  the  policies 
issued  by  the  plaintiff  company  insured  the 
defendant  against  accidents — to  his  helpers, 
laborers,  and  others  that  were  engaged  in 
the  work  of  his  plumbing  business — in  addi- 
tion to  the  plumbers  themselves.  The  de- 
fendant's contention  is  that  the  policies  only 
insured  the  actual  plumbers — if  be  is  right 
in  this,  the  verdict  is  wrong. 

"The  best  way  to  determine  this  is  to  as- 
certain whether,  if  suit  was  brought,  for  11- 
lustration,  for  injury  to  a  plumber's  helper  or ' 
laborer,  would  the  insurance  company  be 
liable?  And  in  doing  this  the  principle  must 
be  kept  in  mind  that,  in  construing  the  pol- 
icy. It  must  be  construed  as  strongly  as  pos- 
sible against  the  company  issuing  the  policy. 

"In  the  poIi(7  there  is  a  section  of  it 
called  'Schedule.'  In  the  fourth  section  of 
that  schedule  this  is  what  appears: 

"4th.  The  place  or  places  where  work  is  to 
be  carried  on,  the  kind  of  work  at  each  such 
place,  tbe  number  of  employes  and  estimated 
pay  roll  at  each  such  place  as  stated  below: 


1 

: 

I 
• 

z 

2 

1 

1 

Plumbers  Inside  Bldgs. 
Including  the  making 
of  house  connections. 
Oas,    Bteam    ft     Hot 
Water    apparatus    ft 
fitters  ft  installation 
of  Ventilating  plants 

r 
a 

t 

1026     Walnut 
Bt  Phllada. 
and     else- 
where     In 
the   service 
of   assured. 

Place  Where 

Work  Is  to 

be  Done 
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Av.  Number 
of  Employees 
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10,000 
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Pay  Roll  for 
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:    K 
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Prem.  Rate 
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"Tbe  first  question  is,  Does  the  entry  un- 
der the  title  'Kind  of  Work,'  Indicate  or 
mean  that  only  plumbers  were  insured?  We 
believe  that  entry  applied  only  to  the  busi- 
ness or  kind  of  work  Mr.  OgeUby  was  en- 
gaged in,  and  this  view  clearly  appears  to  be 
right,  when  we  look  at  section  5  of  tbe  sched- 
ule, which  is  in  these  words:  'The  opera- 
tions carried  on  are  those  usual  to  the  trade 
or  kind  of  work  described  above.'  We  then 
have  the  assertion  that  the  policy  which  in- 
sured Mr.  Ogelsby  was  against  accldwits  oc- 
curring during  the  carrying  on  of  operations 
xispal  to  the  kind  of  work  described  under 
that  title.  Mr.  Ogelsby  was  a  contracting 
plumber,  doing  tbe  kind  of  work  mentioned 
In  the  schedule  under  the  title  'Kind  of 
Work.'  This  applies,  of  course,  only  to  the 
kind  of  operations  that  the  policy  covered. 
We  think  tbe  question  as  to  what  persons 
were  Insured  is  settled  by  the  twelfth  section 
of  the  schedule,  taken  In  connection  with 
tbe  entry  under  the  item  'Estimated  Pay  Roll 
for  Policy  Term.'  in  section  4  of  tbe  sched- 
ule. The  entries  under  the  above  caption  are 
$10,000  and  $2,000.  Section  12  says:  'The  es- 
timated pay  roll  covers  wages  of  all  persons 
employed  at  the  places  mentioned  above  In- 
cluding executive  officers  and  office  men  and 
drivers  and  drivers'  helpers,  except  as  fol- 
lows: Except  assured  and  office  force.'  Tbe 
premium  to  be  paid  for  tbe  policy  is  to  be 
based  upon  the  amount  of  tbe  pay  roll  of 
the  insured  persons.  It  is  a  perc«itage  of 
the  pay  roll  under  section  4,  as  already  stat- 
ed. Mr.  Ogelsby  put  down  tbe  sum  of  $10,000 
as  the  amount  of  'Estimated  Pay  Roll  for 
Policy  Term' — opposite  the  entry  'Plumbers 
biside  building-^including  tbe  making  of 
house  connections,  gas,  steam  and  hot  water 
apparatus,  filters,  and  installation  of  venti- 
lating plants  away  from  tbe  shop,'  and  op- 
posite the  words  'Plumbers  exterior  con- 
struction work  only'  the  sum  of  $2,000  was 
pat  down. 

"We  think  tbe  answer  to  the  question  as 
to  what  these  two  entries — $10,000  and  $2,- 
000 — means  settles  the  question  of  the  in- 
surance company's  responsibility.  Section  12 
says:  'The  estimated  pay  roll  (that  is,  the 
entries  above  alluded  to)  covers  tbe  wages 
of  all  persons  employed  at  tbe  places  men- 
tioned above,'  etc.  In  a  suit  against  the  In- 
surance company,  it  seems  to  us  that  a  de- 
fense by  tbem  that  tbe  estimated  pay  roll 
only  covered  actual  plumbers  would  fail  in 
view  of  the  words  of  section  12,  so  often 
quoted  by  us.  Otherwise  tbe  state  of  affairs 
would  be  that  a  company  issuing  a  policy  to 
a  customer  who  indicated  under  the  words 
'Kind  of  Work'  that  bis  business  was  that  of 
a  general  contracting  plumber,  and  who  bad 
indicated  the  amount  of  bis  pay  roll,  with 
tbe  assertion  in  the  schedule  (which  Is 
signed  by  tbe  applicant  for  Insurance)  that 


the  pay  roll  covered  the  wages  of  all  per- 
sons onployed  at  the  places  mentioned,  did 
not  Insure  all  persona  so  employed.  To  con- 
strue that  policy  as  strongly  as  these  words 
would  t>ermit  must  result  in  holding  this 
company  liable.  This  makes  the  present  de- 
fendant liable.  The  offer  made  of  testimony 
to  alter  the  terms  of  the  policy  we  think  did 
not  come  up  to  the  legal  requirements.  In 
our  opinion  ttaere  is  no  doubt  about  the  con- 
struction of  the  policy,  and  tbe  admission  of 
what  was  ottered  would  be  most  dangerous. 

"Tbe  rule  for  a  new  trial  is  discharged  and 
the  motion  for  judgmmt  n.  o.  v.,  etc.,  is  dis- 
missed." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MB8TRBZAT,  POTTBB,  STEWART,  and 
MOSCHZISKBB,  JJ. 

Ruby  R.  Vale,  for  appellant  W.  W.  Smith- 
ers,  for  appellee. 

PER  OITRIAM.  The  majority  of  the  court 
Is  of  opinion  that  the  Judgment  appealed 
from  should  be  affirmed  for  tbe  reasons 
stated  in  the  opinion  of  tbe  learned  presi- 
dent Judge  of  the  common  pleas. 

(m  Piu  su) 

In  re  HOWELL'S   ESTATE. 

(Supreme   Court  of   Pennsylvania.     April   10, 
1911.) 

Tbusts  (8  125*)  — CoNsiBucnon  — Pbopebtt 

Included. 

A  person  having  an  absolute  interest  in 
certain  personalty  under  a  will  and  an  interest 
in  certain  stock  required  to  be  held  in  trust 
by  the  same  will  executed  a  voluntary  deed  of 
trust  in  which  she  referred  to  her  absolute  in- 
terest in  the  personalty  under  the  will,  and 
enumerated  certain  items  of  personalty,  but 
did  not  mention  the  interest  in  tbe  stock. 
Thereafter  she  continued  to  draw  dividends 
on  such  stock  personally.  Held,  that  in  view 
of  tbe  omission  of  such  stock  from  the  items 
enumerated,  and  the  construction  put  upon  the 
deed  by  tbe  parties  thereto,  such  stock  did  not 
pass  by  the  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  168;    Dec.  Dig.  i  125l*] 

Appeal  from  Orphans*  Court,  Philadelphia 
County. 

In  tbe  matter  of  the  estate  of  William 
Howell.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Anna  M.  Kelr  Howetl 
appeals.     Reversed. 

See,  also,  185  Pa.  350,  39  Atl.  966. 

Argued  before  FELL,  C.  X,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Horace  M.  Rumsey,  for  appellant  Bernard 
Gilpin,  for  appellee. 

MOSCHZISKBR,  J.  William  Howell  pro- 
vided in  his  will:  "I  have  a  large  amount  of 
the  stock  of  the  Green  Mount  Cemetery  Com- 
pany and  whereas  it  is  my  mind  and  will 
and  I  direct  that  the  stock  of  said  Company 
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shall  not  be  sold  until  the  expiration  of  Ten 
years  lifter  my  decease,  but  it  shall  be  held 
In  trust  by  my  tmstees  but  the  right  to  vote 
in  the  Gompany's  affairs  shall  be  in  the  leg- 
atees the  same  as  If  the  stock  presently  di- 
visible and  distributable  at  the  time  of  such 
voting  would  l>e  entitled  thereto  and  in  the 
ratio  in  which  in  such  case  in  proxwrtion  to 
their  respective  Interests  therein.  I  further 
direct  that  such  l^atees  shall  be  entitled  to 
in  like  manner  and  proportion  to  receive  the 
income  from  said  stock  directly  and  without 
the  intervention  of  said  trustees."  He  di- 
rected his  trustees  to  divide  his  residuary  es- 
tate into  as  many  equal  shares  as  he  should 
have  children  and  issue  of  deceased  children, 
the  latter  standing  in  the  place  of  their 
parents,  living  at  his  death,  and  to  pay  the 
net  Income  to  each  for  life,  and  at  death  to 
pay  the  share  of  the  one  dying,  as  he  or  she 
wonld  appoint  by  will. 

Charles  B.  Howdl,  son  of  the  testator, 
died  January  18,  1897,  entitled  to  dispose  of 
one-seventh  of  the  residuary  estate  of  bis 
father,  including  the  Green  Mount  Cemetery 
stock,  leaving  surviving  a  widow  and  no  is- 
sue He  directed  by  his  will  that  his  estate 
should  be  distributed  according  to  the  in- 
testate laws  of  Pennsylvania.  Under  the 
terms  of  this  latter  will,  Anna  M.  Keir  How- 
ell, the  widow  of  the  testator,  Charles  B. 
Howell,  became  entitled  to  one-fourteenth  of 
the  i)er80nal  estate  and  to  a  life-Interest  in 
one-fourteenth  of  the  real  estate  of  the  orig- 
inal testator,  William  Howell.  Howell's  EJs- 
tate,  185  Pa.  350,  39  Atl.  966.  On  February 
11,  1899,  Anna  M.  Keir  Howell  ezectited  a 
voluntary  deed  of  trust  to  the  Common- 
wealth Title  Insurance  ft  Trust  Company,  as 
follows:  "Whereas  the  said  Anna  M.  Keir 
Howell  being  entitled  to  one-fourteenth  of 
the  personal  estate  of  the  late  William  How- 
ell absolutely  under  the  will  of  her  husband 
the  late  Charles  B.  Howell  whereby  he  exe- 
cuted the  power  of  appointment  conferred 
upon  him  by  the  will  of  the  late  William 
Howell  and  also  during  life  to  one-half  of 
the  net  income  arising  from  a  one-seventh 
abare  in  the  real  estate  of  the  late  William 
HoweU.  Now  this  indenture  witnesseth  that 
the  said  Anna  M.  Keir  Howell  •  •  • 
hath  granted  •  •  •  and  set  over  and  by 
these  presents  doth  grant,  •  •  •  and  set 
over  unto  the  said  Commonwealth  •  •  • 
Trust  Company  and  its  successors  in  trust 
all  the  right,  title,  interest,  claim,  property 
and  demand  of  her,  the  said  Anna  M.  Keir 
Howell  of  in  and  to  the  personal  property 
belonging  to  her  and  which  is  as  follows: 
(a)  a  mortgage  for  $4,897.22  •  •  •  (b)  a 
mortgage  for  $3,600  •  •  •  (c)  a  mort- 
gage for  $500.  *  *  *  As  well  as  a  life- 
interest  in  one-half  of  one-seventh  of  the  in- 
come arising  from  the  real  estate  belonging 
to  the  trust  estate  of  the  late  William  How- 
ell." The  deed  is  made  irrevocable,  and  pro- 
rides  that  the  prc^)erty  shall  be  held  in  trust 
to  pay  the  income  to  the  grantor  during  her 


life,  free  of  debts,  and  upon  her  death  to 
pay  the  principle  as  she  may  appoint  by  will, 
or  In  default  of  a  will,  to  be  distributed  in 
accordance  with  the  intestate  laws,  ending 
with  a  declaration  that  the  grantor  "hereby 
acknowledges  that  she  has  been  fully  appris- 
ed of  the  value  of  her  Interest  in  the  trust 
estate  of  the  late  William  Howell  and  that 
she  understands  the  same."  On  April  13, 
1910,  upon  the  adjudication  of  an  account  of 
the  executors  of  the  estate  of  William  How- 
ell, deceased,  a  distribution  was  made  of  the 
Green  Mount  Cemetery  stock  at  a  value  of 
$97,500,  and  the  share  of  the  said  Anna  M. 
Keir  Howell  was  awarded  to  the  Common- 
wealth Company  as  trustee  under  the  afore- 
said deed.  She  has  appealed  and  assigns  this 
avrard  for  error,  contending  that  the  deed  of 
trust  was  not  intended  to,  and  did  not  in 
point  of  fact,  embrace  this  cemetery  stock, 
and  that  her  one-fourteenth  interest  therein 
should  have  been  awarded  to  her  directly. 

The  appellee  contends  that  it  is  apparent 
from  the  instrument  that  the  grantor  intend- 
ed to  convey  all  of  the  personal  property 
which  came  to  her  under  the  will  of  her  hus- 
band from  the  estate  of  William  Howell,  de- 
ceased; that  this  is  shown  by  the  recital 
and  by  the  general  words  of  the  grant,  and 
therefore  the  mere  fact  that  she  omitted  spe- 
cific reference  to  the  cemetery  stock  is  not 
sufficient  to  prevent  it  from  passing  undor 
the  deed. 

In  construing  a  deed,  so  far  as  possible, 
the  whole  Instrument  should  be  considered 
to  arrive  at  the  Intent  of  the  parties.  When 
we  look  at  the  present  deed,  we  find  in  the 
recital  that  the  property  is  referred  to  as 
that  which  the  grantor  was  then  entitled  to 
"absolutely ;"  and,  when  we  come  to  the 
grant,  the  words  are  "all  the  right,  title 
•  •  •  of  her,  •  •  •  of  in  and  to  the 
personal  property  belonging  to  her  and  which 
is  as  follows,"  after  which  there  Is  a  particu- 
lar enumeration  of  property  without  any 
reference  to  the  stock  in  question.  When 
we  look  back  at  the  will  of  William  Howell, 
it  is  seen  that  the  cemetery  stock  is  differ- 
entiated from  his  other  personal  property, 
in  that  the  corpus  of  it  is  directed  to  be 
held  in  trust  for  a  period  of  10  years  from 
the  date  of  his  death.  He  died  April  20, 
1889,  and  the  deed  of  trust  was  executed 
February  11,  1899,  at  which  time  the  stock 
was  still  in  trust.  With  these  facts  in  mind, 
it  is  evident  that  the  word  "absolutely"  as 
used  in  the  recital  has  significance,  and  it 
may  well  be  that  the  parties  to  the  deed  did 
not  intend  this  stodc  to  pass  thereunder. 
It  appears  that  in  point  of  fact  the  parties 
themselves  never  treated  the  deed  as  if  the 
stock  bad  been  transferred  to  the  grantee, 
inasmuch  as  the  dividends  thereon  were  al- 
ways paid  directly  to  Anna  M.  Keir  Howell, 
and  not  to  the  Trust  Company.  "Courts  will, 
if  they  can,  give  to  the  contracts  of  parties 
the  exact  effects  which  the  parties  them- 
selves gave  to  them  and  interpret  them  Just 
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as  they  Interpreted  them."  Gillespie  ▼.  Ise- 
man,  210  Pa.  1,  59  Atl.  266.  "When  we  are 
asked  to  eay  what  the  parties  meant  or  la- 
teuded  by  their  contract.  It  Is  entirely  safe 
to  point  to  their  own  construction  of  It,  as 
evidenced  by  their  coarse  of  dealing  under 
It"  People's  Nat  Gas  Co.  ▼.  Braddock  Wire 
Co.,  155  Pa.  -22,  25  AU.  749.  It  Is  true  that 
William  Howell  directed  in  hU  wUl  that  the 
legatees  should  be  entitled  to  receive  the 
dividends  directly;  but  even  If  we  account 
Anna  M.  Keir  Howell  as  a  legatee,  had  the 
deed  been  Intended  to  cover  this  stock,  her 
grantee  would  have  stood  In  her  place  and 
would  have  been  entitled  to  receive  the  dlvl- 
drads.  Looking  at  the  deed  as  a  whole,  to- 
gether with  the  circumstances  of  the  case, 
and  considering  the  slgnlflcant  fact  of  the 
omission  of  the  cemetery  stock  from  the 
spedflc  designation  of  property  found  In  the 
grant  we  are  convinced  that  It  did  not  pass 
thereunder,  and  that  the  award  should  have 
been  to  Anna  M.  Keir  Howell  directly,  and 
not  to  her  grantee.  In  reaching  this  con- 
clusion, we  have  not  overlooked  the  final 
clause  of  the  deed;  but  the  fact  that  the 
grantor  was  "apprised"  of  the  "value  of  her 
interest"  in  the  estate  of  William  Howell, 
deceased,  and  "understood  the  same,"  Is  far 
from  saying  that  she  considered  herself  en- 
titled or  had  the  Intention  to  convey  the 
stock  in  question. 

The  record  is  remitted  to  the  court  below, 
with  directions  to  modify  its  final  decree  in 
accordance  with  this  opinion,  the  costs  to  be 
paid  out  of  the  trust  estate  held  by  the  ap- 
pellee. 

(231  Pa.  239) 

LBHIGH  VALLBT  COAL  CO.  ▼.  QIBARD 
TRUST  CO. 


(Supreme  Court   of   Pennsylvania. 
1911.) 


April   10, 


cobpobatiors  (i  486*)— mobtqaoks— sirkino 

Fund. 

Where  a  mining  company  cave  a  mort- 
gage on  coal  lands  to  secure  bonds,  which  pro- 
vided that  when  all  the  l>ondB  shonld  liave 
been  pnrchssed,  or  the  amount  in  the  hands  of 
the  trustee  should  be  equal  to  the  principal  and 
interest  of  die  outstanding  trands,  the  payments 
to  the  trustee  for  a  sinking  fund  should  cease, 
when  the  amount  of  the  principal  and  interest 
then  due  upon  the  bonds  outstanding  is  in  the 
hands  of  the  trustee,  the  mortgagor  may  cease 
to  make  payments  into  the  sinking  fund,  if  the 
mortgagor  continaes  to  pay  all  the  interest  on 
the  outstanding  l>onds,  and  keeps  in  the  hands 
of  the  trustee  securities  sufficient  for  their  pay- 
ment 

[Ed.  Note.— For  other  cases,  see  Ooiporatlons, 
Dec.  Dig.  i  486.*] 

Moscbslsker,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  the  Lehigh  Valley  Coal  Company 
against  the  Glrard  Trust  Company,  trustee. 


From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTEXt,  and  MOSCHZIS- 
KER,  JJ. 

John  O.  Johnson  and  James  Wilson  Bay- 
ard, for  appellant  John  Hampton  Barnes, 
for  appellee. 

POTTER,  J.  TWs  appeal  brings  before 
us  for  construction  the  second  clause  of  the 
mortgage  of  the  Delano  Land  Company  to 
the  Glrard  Trust  Company,  trustee,  dated 
December  1,  1891,  to  secure  the  payment  of 
$1,200,000  of  bonds,  and  providing  for  pay- 
ments to  a  slnldng  fund.  The  mortgagor  Is 
required  to  pay  to  the  trustee  10  cents  for 
each  ton  of  coal  shipped  during  eadi  year 
from  the  mortgaged  premises,  and  not  less 
than  $30,000  in  each  year.  This  obligation 
of  payment  to  the  sinking  fund  Is  Iluiited  as 
follows:  "And  when  all  said  bonds  shall 
have  been  purchased  or  when  the  amount 
in  the  hands  of  the  trustee  shall  be  equal 
to  the  principal  and  Interest  of  the  bonds 
then  outstanding,  the  payments  Into  the 
hands  of  the  party  of  the  second  part  for  a 
sinking  fund,  as  aforesaid,  shall  cease."  The 
coal  has  evidently  been  mined  more  rapidly 
than  was  expected,  and  the  payment  of  the 
minimum  royalty  has  created  a  much  larger 
fund  than  was  anticipated;  so  large  Indeed, 
that  an  amount  more  than  sufficient  to  pay 
off  the  bonds,  principal,  and  interest  to  date 
is  now  In  the  hands  of  the  trustee.  But  the 
bonds  do  not  mature  until  1932. 

The  question  here  Involved  is  whether  the 
language  of  the  agreement  requires  the  pay- 
ment to  the  trustee  of  an  amount  equal  to 
the  principal  of  the  bonds,  and  the  interest 
accrued  thereon  to  such  time,  or  whether  it 
requires  the  payment  of  a  sum  equal  to  the 
principal  of  the  bonds,  and  all  the  Interest 
which  may  accrue  thereon  until  the  date  of 
their  maturity.  If  the  Interpretation  first 
suggested  Is  correct  then  the  appellant  has 
already  made  payments  sufficient  to  meet 
the  conditions.  If  the  other  suggestion  is 
to  he  accepted  as  the  proper  meaning  of  the 
agreement,  then  a  sum  largely  in  excess  of 
that  required  to  pay  the  bonds  at  maturity 
must  be  paid  by  appellant  to  the  trustee. 
The  total  amount  of  bonds  now  outstanding 
is  stated  as  $1,082,000.  It  appears  from  the 
record  that  tlie  amount  paid  in  and  held  by 
the  trustee  In  the  sinking  fund.  In  securities 
and  cash,  la  now  $1,093,655.06.  If  appellant 
is  compelled  to  continue  further  sinking 
fund  payments  until  the  maturity  of  the 
bonds  In  1332,  the  additional  amount  re- 
ceived by  the  trustee  with  the  accumulated 
interest  thereon  will  be,  as  Is  estimated  by 
the  trial  judge,  more  tit&n  $1,000,000,  and  the 
normal  accumulations  fr(»n  the  sinking  fund 
will  reach  a  further  sum  of  more  than  $1,' 


•For  other  casei  lee  «una  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexot 


Digitized  by 


Google 


Pft.) 


LEHIGH  VALLEY  COAL  CO.  ▼.  GIRARD  TKUST  00. 


61 


500,000;  eo  tbat  in  ronnd  numbers  the  trus- 
tee will  then  bave  a  total  sum  ot  consider- 
ably more  tban  $3,500,000  to  meet  a  demand 
for  the  payment  at  maturity  of  only  $1,- 
062,000  of  bonds.  The  accumulation  of  such 
an  excessive  and  unnecessary  fund  can 
serre  no  useful  or  wise  purpose,  and  could 
hardly  have  been  within  the  contemplation 
of  the  parties;  nor  can  we  see  any  com- 
pelling reason  for  the  adoption  of  a  con- 
struction of  the  wording  of  the  agreement 
which  would  lead  to  such  a  result.  If  the 
plain  words  of  the  agreement  required  this 
extraordinary,  course  to  be  pursued,  there 
would  be  no  alternative,  but  the  provision  is 
tbat  payments  to  the  sinking  fund  shall 
cease  "when  the  amount  in  the  bands  of  the 
trustee  shall  be  equal  to  the  principal  and 
interest  of  the  bonds  then  outstanding";  and 
this  may  fairly  be  taken  to  mean  tiie  amount 
of  the  principal  and  Interest  then  due  and 
accrued  upon  the  bonds  outstanding.  Es- 
pecially is  this  true  when  we  remember  that 
the  office  of  the  sinking  fund  is  to  take  the 
place,  as  security,  of  the  coal  mined  and 
taken  away  from  the  mortgaged  premises. 
If  a  fund  sufficient  to  meet  the  principal  and 
the  accrued  interest  upon*  the  bonds  be  al- 
ways maintained  in  the  hands  of  the  trustee, 
it  Is  all  that  the  bondholders  have  any  right 
to  reqnlra  Such  an  amount,  as  above  stat- 
ed, is  now  in  the  hands  of  the  trustee.  Ap- 
pellant through  its  counsel  states  In  the 
printed  brief  of  argument  tbat  it  is  willing 
that  the  accumulation  of  the  income  from 
the  securities  now  in  the  sinking  fund  shall 
be  added 'to  that  fund;  and,  if  this  be  done, 
there  should,  in  1982,  be  in  the  hands  ot 
the  trustee  a  siim  vastly  in  excess  of  what 
will  be  required  to  meet  maturing  bonds 
amounting  to  $1,082,000.  Snrely  the  margin 
from  that  source  is  quite  sufScient  to  protect 
the  bondholders  from  any  reasonable  con- 
tingency that  may  arise.  The  possibility  of 
any  failure  to  meet  the  payments  of  Interest 
is  very  remota  The  bondholders  have  the 
obligation  of  the  mortgagor,  or  Its  successor, 
the  appellant,  and  the  further  guaranty  of 
the  Lehigh  Valley  Railroad  Company,  and 
the  security  of  the  mortgaged  premises,  now 
shown  to  be  worth  more  than  |900,000.  In 
view  of  all  these  circumstances,  we  do  not 
see  tbat  the  interests  of  the  bondholders  can 
suffer  in  any  way.  If  the  api>eUant  is  re- 
lieved from  making  further  payments  to 
the  sinking  fund,  provided  that  It  continues 
to  make  payment  of  the  interest  which  may 
from  time  to  time  become  due  and  payable 
upon  the  outstanding  bonds. 

The  decree  of  the  court  below  dismissing 
the  bill  of  the  plaintiff  is  reversed,  and  the 
bill  is  reinstated;  and  it  is  further  ordered 
and  directed  that  a  decree  be  entered  grant- 
ing to  the  plaintiff  the  relief  for  which  it 
asks  In  the  first  and  bbird  prayers  of  the 
bilL  which  is,  in  substance,  that,  so  long  as 
the  trustee  has  in  the  sinking  fund  provided 


by  appellant  securities  sufficient  to  pay  all 
outstanding  bonds,  and  while  appellant  con- 
tinues to  pay  all  Interest  due  on  such  bonds 
as  it  accrues,  it  be  relieved  from  making  ad- 
ditional annual  payments  to  the  sinking  fund; 
and  that,  so  long  as  these  conditions  contin- 
ue, the  appellee  be  enjoined  from  foreclosing 
the  mortgage  for  default  in  the  annual  sink- 
ing fund  payments. 

MOSCHZISKEB,  J.  (dissenting).  I  dis- 
sent from  the  majority  view  for  the  reasons 
stated  in  the  following  excerpt  from  the 
opinion  of  the  court  below: 

"On  the  basis  of  the  conditions  existing  to- 
day, the  continuance  of  the  payments  by  the 
complainant  into  the  sinking  fund  for  a  future 
period  of  22  years  is  udoubtedly  onerous  and 
apparently  unnecessary,  but  where  is  there 
any  guaranty  tbat  the  conditions  existing  to- 
day will  continue  during  the  next  almost 
quarter  century?  What  may  be  the  market 
value  of  the  securities  in  the  sinking  fund 
during  all  of  tbat  time?  W'hat  assurance 
beyond  all  question  is  there  of  the  contin- 
uance of  the  valuation  of  the  coal  lands  re- 
lied upon  to-day  as  a  security,  upon  their 
assessed  valuation  of  $905,037?  If  they  are 
continued  to  be  mined  during  all  of  tbat 
period,  may  not  their  treasures  of  coal  be- 
come exhausted?  What  assurance  have  the 
bondholders,  who  are  the  real  parties  in  In- 
terest, that  the  excellent  guaranty  of  the 
Lehigh  Valley  Railroad  Company,  under  the 
conditions  existing  to-day,  will  be  as  val- 
uable during  the  whole  period  of  twenty- 
two  years?  What  may  or  may  not  be  the 
rates  of  interest  existing  during  all  of  tbat 
period,  and  what  the  effects  upon  corpora- 
tions of  IH-advlsed  national  or  state  legis- 
lation? •  •  •  What  may  be  the  value  of 
gold  coin  during  this  period?  It  is  ap- 
parent that  the  most  optimistic  person  cannot 
prognosticate  conditions,  or  their  effect,  for 
such  a  long  period  in  the  future. 

"It  is  clear  tbat  the  trust  continues  until 
the  bonds  are  all  paid  and  that  those  hold- 
ing them-r-that  is,  'the  registered  owners  or 
the  legal  representatives  of  the  registered 
owners' — are  entitled  to  hold  them  until  Jan- 
nary  1,  1932,  and  to  receive  Interest  thereon 
from  January  1, .  1892,  at  the  rate  of  5  per 
centum  per  annum,  payable  in  like  gold  coin, 
as  the  principal  is  to  be  paid.  These  pay- 
ments are  to  be  made  without  deduction  for 
any  tax  or  taxes  which  may  be  payable  un- 
der any  present  or  future  law  of  the  United 
States  of  America  or  of  the  state  of  Penn- 
sylvania, •  •  •  the  company  agreeing 
to  pay  any  snch  tax  or  taxes.  *  *  *  It 
Is  the  holder  of  the  bonds  who  is  entitled 
to  the  security;  •  •  ♦  the  mode  prescrib- 
ed In  the  said  mortgage  for  the  recovery  of 
the  principal  and  interest  of  said  bonds  be- 
ing exclusive  of  all  others.  The  obligation 
of  the  complainant  beginning  with  January 
1,  1892,  and  continuing  annually  thereafter 
during  the  continuance  of  the  trust,  la  to  set 
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apart  for  a  sinking  fund  and  pay  over  to  the 
*  •  *  (trustees)  •  •  *  a  sum  eqnal 
to  10  ixsata  per  ton  for  eacb  and  every  ton 
of  coal  of  sizes  above  pea  shipped  during 
the  preceding  year  (provided,  that  In  no  case 
shall  such  sum  be  less  than  thirty  thousand 
dollars  In  any  one  year),  to  be  appropriated 
to  the  purchase  of  such  of  the  said  bonds 
as  can  be  obtained  at  prices  not  exceeding 
par,  with  accrued  interest,  which  bonds  shall 
be  forthwith  canceled,  and  In  case  the  bonds 
cannot  be  procured  at  or  under  par,  with 
accrued  interest,  then  the  said  trustees  or 
trustee  for  the  time  being  shall  invest  the 
amount  then  remaining  in  the  said  sinking 
fund  in  such  securities  (Including  the  bonds 
Intended  to  be  hereby  secured),  as  shall  be 
approved  by  the  party  of  the  first  part, 
which  said  securities  and  the  proceeds  there- 
of, when  sold,  together  with  all  accnmula- 
tlone  of  interest  thereon,  shall  form  a  part 
of  the  said  sinking  fund,  and  be  applied  to 
the  purchase  of  bonds  as  aforesaid,  when  the 
same  can  be  secured  at  or  below  par  with 
accrued  interest.  Can  It  be  then  held  that  it 
was  the  Intendment  of  the  parties — that  is, 
of  the  complainant,  of  the  bondholders  to 
be  secured  by  the  mortgage,  and  of  the  trus- 
tee mortgagee — that  the  words,  'And  when 
all  said  bonds  shall  have  been  purchased,  or 
when  the  amount  In  the  hands  of  the  trus- 
tee shall  be  equal  to  the  principal  and  inter- 
est of  the  bonds  then  outstanding,  the  pay- 
ments into  the  hands  of  the  party  of  the 
second  part  (the  respondent  herein)  for  a 
sinking  fund,  as  aforesaid,  shall  cease,'  mean 
only  the  'interest'  to  the  date  when  the 
amount  of  the  sinking  fund  equals  the 
amount  of  the  then  outstanding  principal  of 
the  bonds,  and  that  it  does  not  refer  to  the 
'Interest'  recited  In  the  first  clause,  viz.: 
which  is  to  be  paid  to  the  holders  of  the 
bonds  ♦  *  •  semiannually  'as  the  some 
shall  become  due  and  payable  according  to 
the  terms  in  the  said  bonds  contained  and  on 
the  days  therein  respectively  mentioned  for 
the  payment  of  the  same,'  which,,  as  recited' 
in  the  bonds.  Is  already  shown  to  be  'in- 
terest thereon  from  the  first  day  of  January, 
1802,  at  the  rate  of  five  per  centum  per 
annum,  payable  in  like  gold  coin  semian- 
nually on  the  first  day  of  the  months  of  July 
and  January  in  each  year,'  until,  the  prin- 
cipal sum  of  the  bond  shall  become  due  and 
payable*  •  *  •  on  the  first  day  of  Jan- 
uary, 10327  We  cannot  so  interpret  this 
contract" 

With  all  respect  for  the  opinion  of  the 
majority,  so  to  interpret  the  contract,  to  my 
mind,  Is  to  change  the  plain  meaning  of  the 
words  used  in  the  bond  and  to  reform  the  in- 
strument to  the  possible  prejudice  of  the 
bondholders.  It  seems  to  me  that  the  words, 
''when  the  amount  in  the  hands  of  the  trus- 
tee shall  be  equal  to  the  principal  and  in- 


terest of  the  bonds  then  outstanding,"  mean 
the  principal  and  an  amount  equal  to  all 
Interest  which  shall  thereafter  accrue  to  the 
maturity  of  the  bonds. 
I  would  a£9rm  the  decree  as  entered. 


(Zn  Pa.  208) 
CITY   OP  PHILADELPHIA,   to  Use  of 
THOMPSON,  V.  FIDELITY  &  DE- 
POSIT 00.  OF  MARYLAND. 

(Supreme   Court  of   Pennsylvania.     April    10, 
1911.) 

PBINCIPAI,  and  STJRETY  (§  107»)— SUBBTT  COH- 
PANIES— EXTIBKSION  OF  TiMB— MUNICIPAI. 
CONTBACT. 

A  surety  company  is  not  relieved  from  lia- 
bility on  a  bond  by  an  extension  of  time,  where 
the  bond  was  given  to  a  city  under  an  ordinance 
for  the  benefit  of  all  persons  who  might  furnish 
labor  or  material  under  a  public  contract, 
whether  such  contracts  for  labor  and  material 
were  in  existence  when  the  bond  was  executed 
or  not,  and  whether  the  terms  of  purchase  were 
for  cash  or  on  credit ;  and  an  extension  did  not 
go  beyond  the  time  limit  for  suit  -on  the  bond, 
and  the  sureties  suffered  no  material  harm. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  g  199%  ;   Dec.  Dig.  §  107.*] 

,  Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  City  of  Philadelphia,  to  use 
of  William  P.  Thompson,  against  the  Fidel- 
ity &  Deposit  Company  of  Maryland.  From 
an  order  making  absolute  rule  for  Judgment 
for  want  of  a  sufllcient  aflldavit  of  defense, 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BEOWN, 
MESTREZAT,  POTTER,  BLKIN,  and 
MOSCHZISKEE,  JJ. 

William  A.  Glasgow,  Jr.,  for  appellant. 
Frank  P.  Fricbard,  for  appellee. 

MOSCHZISKEE,  J.  On  December  11, 
1007,  the  firm  of  Lyndi  Bros,  contracted  to 
erect  a  scboolbouse  for  the  dty  of  Philadel- 
phia, to  be  finished  by  August  1,  1908.  A 
percentage  of  the  contract  price  was  to  be 
retained  by  the  city  until  the  acceptance  of 
the  building,  and  the  sum  of  $3,723.58  for  a 
period  of  12  months  after  completion,  as  a 
guaranty  for  the  sufficiency  of  the  work. 
The  Fidelity  &  Deposit  Company  of  Mary- 
land, the  defendant,  became  surety  on  a  bond 
given  by  the  contractors  under  the  city  ordi- 
nance of  March  30,  1896,  to  secure  payment 
to  subcontractors  and  others  for  labor  and 
materials  supplied  in  the  prosecution  of  the 
work.  On  November  14,  1907,  the  firm  of 
Thompson  Bros.,  the  use  plaintiffs,  contract- 
ed with  Lynch  Bros,  to  furnish  labor  and 
materials  for  certain  portions  of  the  work, 
and  on  May  14,  1908,  they  entered  Into  an 
additional  contract  At  or  before  the  time 
when  the  debt  to  Thompson  Bros,  became 
due  and  payable,  they  accepted  a  note  from 
Lynch  Bros.,  dated  December  2,  1908,  for  an 
amount  sufficient  to  cover  the  balance  now 
claimed,  and  with  an  express  agreement  that 
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an  extension  of  time  should  be  granted  until 
the  maturity  of  the  note.  This  note  was  re- 
ne-wed  on  four  occasions,  with  like  agree- 
ments for  extensions  till  November  19,  1909. 
All  of  the  renewals  and  extensions  were 
without  the  knowledge  or  consent  of  the 
surety.  There  was  a  sufficient  consideration 
to  Bopport  the  several  extensions,  and  there 
la  no  claim  that  the  notes  were  taken  in  pay> 
ment  of  the  debt  On  or  before  November  18, 
1909,  the  moneys  retained  by  the  city  were 
paid  to  Lynch  Bros.,  who  became  insolvent 
before  November  19,  1909,  and  on  November 
24,  1909,  were  adjudged  bankrupts.  On  Feb- 
ruary 11, 1910,  this  suit  was  Instituted  against 
the  defendant  company  as  surety  on  the  bond, 
claiming  a  balance  due  and  unpaid  for  work 
and  material  furnished  by  the  use  plaintiffs, 
with  hiterest  "from  October  19,  1908,  the 
date  when  the  work  •  •  •  was  complet- 
ed." Affidavits  of  defense  were  filed  aver- 
Ing  the  facts  substantially  as  above  set  forth. 
The  court  entered  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  and  the  de- 
fendant has  taken  this  appeal. 

The  appellant  contends  that  the  extensions 
of  time  granted  by  the  use  plaintifCs  to  the 
contractors,  without  notice  to  or  consent 
from  the  surety,  released  the  latter  from  its 
liability  on  the  bond.  This  would  be  true  if 
the  bond  were  an  ordinary  contract  of  sure- 
tyship with  an  individual  as  surety.  But,  as 
-we  said  in  the  recent  case  of  Young  v.  Amer- 
ican Bonding  Company,  228  Fa.  373,  77  Atl. 
623:  "The  trend  of  all  our  modem  decisions, 
federal  and  state,  is  to  distlngulBh  between 
Indlvldnal  and  corporate  suretyship  where 
the  latter  is  an  undertaking  for  money  con- 
sideration by  a  company  chartered  for  the 
conduct  of  such  business.  In  the  one  case 
the  role  of  strictlsslmi  Juris  prevails,  as  it 
always  hks,  with  respect  to  the  other,  be- 
cause it  is  essentially  an  insurance  against 
risk,  underwritten  for  a  money  considera- 
tion by  a  corporation  adopting  such  business 
for  its  own  profit,  the  courts  generally  hold 
that  snch  a  company  can  be  relieved  from  its 
obligation  for  suretyship  only  where  a  de- 
parture from  the  contract  is  shown  to  be  a 
material  variance.  •  •  •  While  such  cor- 
porations may  call  themselves  surety  com- 
panies, their  business  is  in  all  essential  par- ' 
tlculars  that  of  insorance.  Their  contracts 
are  usually  in  the  terms  prescribed  by  them- 
selTea,  and  should  be  construed  most  strict- 
ly In  favor  of  the  obligee." 

Here  the  bond  was  for  the  protection  of 
snboontractors  and  others  In  the  construc- 
tion pf  a  public  building.  It  differs  from  the 
ordinary  suretyship,  in  that  it  is  not  an  ob- 
ligation for  the  performance  of  any  particu- 
lar contract  It  was  given  for  the  benefit  of 
all  persons  who  might  furnish  labor  or  ma- 
terial in  the  course  of  the  work,  whether  the 
contracts  for  such  labor  and  material  were 
In  existence  at  the  time  the  bond  was  ex- 


ecuted or  not  and  without  regard  to  the 
terms  of  purchase,  whether  for  cash  or  on 
credit  In  its  nature  the  obligation  was 
more  of  a  contract  of  Insurance  than  of  sure- 
tyship; so  long  as  the  extensions  of  credit 
did  not  go  beyond  the  two-year  limit  for  suit 
fixed  in  the  bond,  and  in  the  absence  of 
fraud  or  unfair  dealing  on  the  part  of  the 
subcontractors  to  the  prejudice  of  the  sure- 
ty, or  of  material  harm  actually  suffered, 
tiie  surety  was  not  released.  The  surety  does 
not  aver  any  of  these  elements,  but  relies  up- 
on a  presumption  of  injury  because  the  mon- 
eys retained  by  the  city  were  paid  over  be- 
fore the  expiration  of  the  extensions.  These 
moneys  were  not  retained  for  the  benefit  of 
the  surety,  but,  in  the  words  of  the  contract, 
"as  a  guaranty  that  ♦  •  •  (the  contrac- 
tors) •  •  •  shall  keep  all  of  said  work 
done  by  them  in  good  oider  and  repair  for 
said  period  of  twelve  moDths;"  nor  could  the 
subcontractors  have  enforced  their  claim 
against  this  flund.  Iiesley  y.  Kite,  192  Pa. 
268,  43  Atl.  959. 

We  find  no  direct  avermoit  tn  the  affida- 
vits of  defense  that  the  surety  was  actually 
harmed  by  the  extensions  granted  to  the 
contractors,  and  the  facts  as  stated  therein 
are  not  sufficient  In  themselves  to  raise  such 
a  presumption.  For  all  that  appears,  the 
contractor  may  have  paid  every  cent  of  the 
cash  received  to  other  materialmen  or  me- 
chanics who  did  work  upon  the  bnilding.  In 
a  case  of  this  kind,  there  is  no  presumption 
that  the  surety  company  Is  harmed,  the  prej- 
udice must  be  made  to  appear,  and'tbe  sug- 
gestion of  mere  contingencies  or  possibilities 
is  not  enough. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


(231  Pa.  U7) 
JOHN  HANCOCK  lOB  CO.  t.  PERKIOMB^■ 
K.CO. 

(Supreme  Court  of  Pennsylvania.     March  20. 
1911.) 

Raiiaoads  (i  182*)— FOBS— Nequqencb. 

In  an  action  for  a  fire  caused  by  sparks 
from  a  locomotive,  a  verdict  for  plaintiS  would 
be  sustained,  where  the  evidence  showed  that 
the  property  was  destroyed  by  a  live  spark  from 
an  ascertained  engine  of  d^endant,  and  there 
was  some  evidence  of  the  insufficiency  of  the 
spark  arrester  on  the  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  iS  1730-1736;   Dec.  Dig.  t  482.*] 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  the  John  Hancock  Ice  Compa- 
ny against  the  Perkiomen  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  facts  appear  in  the  report  of  the  same 
case  I  In  224  Pa.  74,  73  Atl.  194,  and  in  the 
opinion  of  Swartz,  P.  J.,  refusing  new  trial 
and  Judgment  n.  o.  v.,  as  follows: 
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'This  action  was  brought  to  recover  dam- 
ages for  the  destruction  of  the  platntUTs 
Icebonse  and  its  contents.  The  plaintiff  com- 
pany contended  that  engine  No.  846  threw  a 
spark  or  sparks  on  the  roof  of  the  icehouse ; 
that  the  fire  which  destroyed  the  building 
and  the  Ice  stored  therein  was  caused 
through  the  negligence  of  the  defendant  rail- 
road company. 

"That  the  property  was  destroyed  by  a 
live  spark  r  emitted  from  engine  846  was 
clearly  established.  While  it  was  not  for- 
mally admitted  by  the  defendant,  there  was 
no  denial  of  the  allegations.  In  fact,  if 
connsel  for  the  defendant  company  had 'dis- 
puted the  origin  of  the  fire,  so  clearly  shown, 
■  he  would  have  injured  his  defense  before  the 
Jury  on  the  other  branches  of  the  case.  No. 
846  stood  on  the  siding  rnnnlng  along  the 
icehouse.  It  pulled  out  five  loaded  cars,  on 
a  curve  and  on  an  upgrade.  The  engine  la- 
bored, and  there  was  a  heavy  exhaust.  The 
smoke  was  emitted  in  large  volumes,  and 
the  wind  carried  it  right  over  the  <  roof  of 
the  Icehouse.  There  was  no  stove  or  fire  in 
the  building  and  no  fire  in  the  neighborhood 
of  the  icehouse.  The  'fire  started  on  the 
roof  of  No.  8  compartment  of  the  building; 
that  is.  at  a  point  almost  immediately  above 
the  smokestack  when  the  engine  started  to 
pnll  ont<the  loaded  cars.  The  building  was 
35  feet  high,  and  the  siding  was  6  or  7  feet 
above  the  floor  of  the  icehouse.  The  roof 
was  nearly  flat,  for  the  flrst  12  feet,  and 
covered  with  tar  paper  and  gravel.  Beyond 
this  pofnt  the  shingle  roof  began  and  had 
a  much  steeper  pitch.  The  flre  started  lOn 
the  shingle  roof  Just  beyond  the  Junction  of 
the  gravel  roof  and  the  shingle  roof.  The 
flre  was  discovered  about  15  minutes  after 
the  engine  pulled  from  the  siding,  and,  when 
the  men  ran  up  to  put  It  out,  it  had  eaten 
a  hole  through  the. shingle  roof. 

"At  the  trial  the  real  issue  resolved  itself 
into  the  single  Inquiry:  Was  the  spark 
thrown  npon  the  roof  through  the  negligence 
of  the  defendant  company? 

"At  a  former  trial,  reported  In  John  Han- 
cock Ice  Co.  V.  Perklomen  R.  R.  Co..  224  Pa. 
74,  73  Atl.  194,  we  held  there  .was  not  suffi- 
cient evidence  for  submission  to  the  Jury 
that  the  spark  arrester  was  not  of  a  proper 
style,  form,  or  pattern.  In  so  .ruling  we 
were  in  error.  At  that  trial  there  was  no 
evidence  by  any  witness  making  a  direct  at- 
tack upon  the  style,  form,  or  .pattern  of  the 
spark  arrester  used  in  engine  846.  There 
was  evidence  which  showed  the  bad  conduct 
of  this  engine  for  flre  throwing.  In  other 
words,  there  .was  negligence  shown  by  the 
plaintiff  company,  and  the  burden  was  cast 
upon  the  defendant  company  not  only  to 
satisfy  the  Jury  that  the  spark  arrester  was 
in  good  repair,  and  that  the. engine  was  op- 
erated with  due  care,  but  also  that  the  spark 
arrester  in  use  was  of  a  proper  design  or 
pattern.  Upon  the  second  trial  .there  was 
some  evidence  by  experts  and  practical  loco- 


motive engineers  who  attacked  the  efficiency 
of  the  vertical  screen  in  engine  846.  The 
criticism  was  not  very  .serious,  in  our  opin- 
ion; but  the  jury  may  have  taken  a  more 
favorable  view  of  this  testimony.  The  plain- 
tiff also  found  a  new  witness  for  the  second 
trial  .in  Grover  Carl.  This  man  knew  846 
and  had  worked  on  the  engine.  He  says 
that,  shortly  after  the  fire  at  the  icehouse, 
he  noticed  the  engine,  near  Hosensack,  throw 
sparks  as  big  as  a  shellbark,  and. that  they 
set  the  grass  and  fence  on  flre:  All  the  oth- 
er witnesses  of  the  first  trial  repeated  their 
evidence  of  fire  throwing .  at  the  second  trial. 
Connsel  for  the  defendant,  at  the  argument 
for  a  new  trial,  contended  very  earnestly 
that  the  evidence  of  negligence  was  so  mea- 
ger and  doubtful  that  the  plaintiff  should 
not  be  permitted  to  recover. 

"We  do  not  see  how  this  case  could  have 
been  taken  ftom  the  Jury;  especially  so.  In 
the  light. of  the  declarations  by  the  Supreme 
Court  when  this  question  was  under  review, 
in  John  Hancock  Ice  Co.  v.  Perklomen  R.  R. 
Co.,  224  Pa.  74,  73  Ati.  1©4.  The  railroad 
company  contended  there. was  no  negligence, 
or  that  it  was  so  meager  that  It  did  not 
raise  a  presumption  of  negligence.  The  court 
then  said :  The  evidence  was  sufficient  to 
send  the  case  to  the  Jury  on  the  question  of 
whether  the  flre  from  the  engine  had  been 
communicated  to  the  house,  and  the  court 
properly  held  that  It  was  also  sufficient  for 
submission  to  the  Jury  on  the  question  of 
the  defendant's  negligence.'  Again:  'When 
the  learned  Judge  ruled  the  question,  the 
plaintiff  had  shown,  not  by  a  presumption  of 
law  arising  from  the  fact  that  the. building 
had  been  fired  by  sparks  from  the  engine, 
bnt  by  affirmative  evidence,  that  through  the 
ne<;llgence  of  the  defendant  sparks  had  been 
emitted  which  set  fire  to  the  plaintiff's  build- 
ing and  caused  its  destruction.'  The  addi- 
tional witness  on  flre  throwing  and  the  new 
evidence  which  attacked  the  efficiency  of 
the  style,  form,  and  pattern  of  the  spark  ar- 
rester,, certainly  strengthened  the  presump- 
tion of  negligence,  on  the  second  trial. 

"It  is  claimed  that  the  late  case  of  Ameri- 
can Ice  Co.  V.  Penna.  R,  R.  Co.,  224  Pa. 
439.  73  Atl.  873,  rules  that  our  case  shonld 
not  have  been  submitted  to  the  Jury.  There 
is  a  marked  difference  at  the  very  threshold 
of  these  cases.  In  the  American  Ice  Com- 
pany, 'there  was  no  direct  evidence  to  show 
that  the  railroad  company  caused  the  flre.' 
'No  locomotive  was  Identified  as  being  near 
the  building  when  the -fire  started.  Indeed, 
there  was  no  testimony  to  show  how  or  ex- 
actly where  the  fire  started  or  from  what 
cause  it  originated.'  In  our  case  the  -con- 
clusion was  inevitable  that  engine  846  caas- 
ed  the  flre.  It  was  shown  where  and  hoW 
the  flre  started.  The  locomotive  stood  be- 
side the  building,  and,  when  it  moved  out. 
the  smoke,  and  exhaust,  the  curve,  the  grade, 
and  the  puffs.  Indicated  that  the  engine  la- 
bored.   At  such  time  it  throws  flre^  If  at  any 
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Ume.  The  fire  almost  Immediately  followed, 
as  the  engine  moved  by  the  buildlDg.  No 
other  possible  explanation  of  the  Are  could 
t>e  glxea.  'It  was  not  all  a  guess  or  con- 
jecture." as  in  American  Ice  C!o.  t.  Penna.  B. 
R.  Co.-,  224  Pa.  439,  73  Atl.  873.  In  that  case 
the  Jury  was  asked  to  find  that  the  fire  was 
caused  by  the  railroad  company  because  of 
negligent  fire  throwing  before  and  after  the 
fire.  In  our  case  It  was  shown  that  the  fire 
was  caused  by  engine  846,  and  this  fact  was 
established  clearly,  before  any  evidence  was 
given  of  negligent  fire  throwing.  The  con- 
clndtng  sentence  of  the  opinion  In  American 
Ice  Co.  V.  Penna.  B.  R.  Co.,  224  Pa.  439,  73 
Atl.  873,  points  out  the  distinction  between 
that  case  and  the  one  now  under  considera- 
tion: There  can  be  no  recovery  In  this 
case,  because  appellant  failed  to  prove  what 
caused  the  fire  or  that  the  railroad  company 
bad  anything  to  do  with  Starting  It' 

"In  the  case  before  us  the  fire  occurred 
at  noontime.  The  air  may  be  full  of  live 
sparks  at  midday  and  yet  the  eye  cannot 
detect  them.  If  the  defendant's  contention 
Is  sound,  then  there  can  be  no  recovery  In 
any  case  unless  sparks  are  seen  to  fall  on 
or  about  the  building,  immediately  before 
the  Are,  although  there  Is  absolute  certainty 
that  a  particular  engine  caused  the  fire  and 
abundant  proof  of  negligent  fire  throwing 
both  before  and  after  the  fire,  by  the  par- 
tlcolar  engine  In  qnertlon.  If  It  Is  neces- 
sary to  show  sparks  of  unusual  sise  at  the 
building  at  the  time  of  the  fire,  then  we  fall 
to  see  any  necessity  for  proof  of  negligent 
Are  throwing,  before  and  after  the  fire.  The 
ne^lgence  of  the  company  is  established  by 
throwing  the  unusual  sized  sparks  at  the 
time  of  the  fire,  without  showing  the  negli- 
gent habit  of  flre  throwing. 

"American  Ice  Co.  v.  Penna.  R.  R.  Co.,  224 
Pa.  439,  73  Atl.' SiS,  is  also  dlsHngnishable 
ftttm  the  fact  that  the  cause  of  the  fire  was 
not  charged  against  any  particular  em^lne. 

"We  tblnk  the  cases  in  Pennsylvania  show 
that  the  cause  Is  for  the  Jury  where  the  evi- 
dence te  conclusive  that  the  fire  was  caused 
by  the  railroad  company,  although  there  Is 
no  direct  proof  of  fire  throwing  at  or  immed- 
iately before  the  flre,  if  there  is  proof  that 
the  particular  engine  or  engines  which  caus- 
ed the  flre  threw  sparks  of  unusual  size, 
within  a  short  time  before  and  after  the  fire. 
In  Erie  By.  Co.  t.  De<&er,  78  Pa.  293,  there 
was  proof  that  engine  458  caused  the  fire. 
There  was  no  evidence  of  negligent  flre 
throwing  Just  before  the  flre.  The  plain- 
tiff was  not  allowed  to  recover  because  he 
conld  not  show  any  negligent  conduct  of 
engine  458,  before  and  after  the  flre,  al- 
though he  showed  n^lgent  flre  throwing  by 
Bome  engines,  but  did  not  Identify  any  one 
of  them  as  45a  In  Penna.  B.  B.  Co.  v.  Stra- 
naban,  79  Pa.  405,  the  evidence  was  con- 
chtsire  that  the  flre  was  caused  by  the  en- 
gines of  the  railroad  company.  There  was 
DO  proof  of  flre  throwing  at  the  time  of  the 
80A.-K 


fire.  The  bam  ^M  destroyed  In  the  after- 
noon. The  plaintiff  recovered,  by  showing 
the  negligent  action  of  the  engines  of  the 
company  about  the- time  of  the  fire,  but  at 
points  removed  some  miles  from  the  place  of 
the  fire.  In  Jennings  v.  Penna.  B.  B.  Co., 
93  Pa.  337,  the  fire  was  caused  by  a  particu- 
lar engine.  There  was  no  evidence  of  negli- 
gent flre  throwing  at  the  time-  of  the  fire. 
The  plaintiff  was  defeated  in  his  action  be- 
cause the  evidence  as  to  the  bad  conduct 
of  engines  before  and  after  the  fire  did 
not  relate  to  the  special  engine  which  caused 
the  fire.  In  Fhlla.  &  Rending  B.  B.  Co.  v. 
Schultz,  9S  Pa.  341,  the  plaintiff's  woodland 
and  rails  were  destroyed  by  flre  caused  by 
the  10:30  passenger  train.  There  was  no 
evidence  of  fire  throwing  at  the  time  of  the 
flre,  except  the  existence  of  fires  along  the 
railroad.  The  plaintiff  recovered  by  show- 
ing the  bad  flre  throwing  of  the  particular 
engine  for  a  period  of  two  weeks  before  the 
flre.  In  Gowen  v.  Glaser,  10  Atl.  417,  the 
plalntlfTs  rags  were  spread  out  in  a  fleld 
and  destroyed  by  flre  from  some  engine  of 
the  railroad  company.  The  only  evidence  of 
negligence  offered  was  the  proof  that  the 
engines  of  the  company  repeatedly  threw 
out  sparks  of  excessive  size.  A  verdict  for 
the  plaintiff  was  sustained. 

"The  distinguished  Jurist  who  prepared 
the  opinion  In  Henderson  v.  Ballroad  Co., 
144  Pa.  461.  22  Atl.  851,  16  L.  B.  A.  299, 
27  Am.  St.  Bep.  652,  in  his  nsnal  clear  and 
comprehensive  decision,  covered  all  the  vari- 
ous questions  that  ordinarily  arise  In  these 
railroad  flre  cases.  His  careful  review  of 
the  law  and  Its  application  to  the  Henderson 
Case  leaves  no  room  for  doubt  upon  the 
proposition  we  have  endeavored  to  consider. 
'Where  the  Injury  complained  of  is  shown  to 
have  been  caused,  or,  in  the  nature  of  the* 
case,  could  only  have  been  caused  by  sparks 
from  an  engine  which  is  known  and  identi- 
fied, the  evidence  should  be  confined  to  the 
condition  of  that  engine,  its  management, 
and  Its  practical  operation.'  'Of  course,  the 
Inquiry  In  all  such  cases  is  as  to  the  exist- 
ence or  condition  of  the  spark  arrester  at 
the  precise  time  of  the  Injury;  but  In  or- 
der to  make  this  practicable,  by  proof  that 
it  was  defective,  or  threw  out  sparks  of  un- 
usual size,  a  reasonable  latitude  must  be 
allowed  to  show  its  management  and  opera- 
tion both  before  and  after.'  In  the  Hender- 
son Case  a  watchman  stood  by  the  mill  as 
the  engines  passed.  He  did  not  notice  any 
sparks  thrown.  The  evidence  of  negligence 
covered  only  other  times  and  places  when 
the  engines  threw  sparks  or  coals  of  un- 
nsual  size.  The  case  was  reversed  and  a 
new  trial  allowed  because  the  time  was  not 
limited  by  the  court  during  which  these  oth- 
er flre  throwlngs  occurred..  The  proof  that 
the  Henderson  mill  was  destroyed  by  the 
flre  from  an  engine  was  not  so  conclusive 
as  the  proof  In  our  case. 

"We  conclude  that  the  plaintiff,  tmder  the 
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testimony  In  the  case  before  us,  was  mtitled 
to  go  to  the  Jury. 

"If  this  was  a  proper  case  for  submission 
to  the  jury,  the  question  still  arises :  Is  the 
verdict  so  clearly  against  the  evidence  that 
It  should  not  be  allowed  to  stand? 

"We  think  the  evidence  was  sufficient  to 
sustain  the  verdict  The  case  was  tried  with 
great  care  and  ability,  by  counsel  on  each 
Bide.  This  being  a  second  trial,  each  party 
knew  what  the  other  would  offer  before  the 
Jury.  There  were  no  surprises  of  any  mo- 
ment The  defendant  company  had  the  ad- 
vantage in  preparing  to  meet  the  evidence 
submitted  at  the  former  trial.  It  had  its 
records  of  the  movements  of  846  and  was 
prepared  to  test  the  credibility  of  the  evi- 
dence given  as  to  fire  throwing.  Another 
Jury  might  reach  a  different  conclusion  from 
the  same  testimony;  but  this  Is  true  in  most 
cases  where  the  charge  Is  negligence  in  fire 
throwing  by  an  engine.  There  are  few  cases 
where  the  proof  of  negligence  consists  of 
direct  or  positive  evidence  of  eyewitnesses 
who  saw  the  spark  fall  that  destroyed  the 
building.  The  very  nature  of  the  case  ordi- 
narily admits  of  nothing  more  than  circum- 
stantial evidence  to  establish  the  negligence. 
As  was  said  in  Henderson  v.  Railroad  Co., 
144  Pa.  461,  480,  22  Atl.  851,  854  (16  L.  R.  A. 
809,  27  Am.  St.  Eep.  652):  'On  account  of  the 
greet  difficulty  in  proving  negligence  In  such 
cases,  any  proper  evidence  from  which  negli- 
gence may  be  Inferred  is  sufficient  to  throw 
the  burden  on  the  defendant'  'It  Is  not 
required  that  the  fact  of  negligence  be  estab- 
lished by  direct  or  positive  proof;  like  any 
other  fact,  it  may  be  established  by  circum- 
stantial evidence.' 

"It  is  true  the  evidence  of  the  witnesses 
who  testified  to  the  negligent  fire  throwing 
was  contradicted  by  the  records  produced  by 
the  defendant  company.  The  train,  how- 
ever, was  known  as  the  pick  up,  and  846 
was  the  engine  ordinarily  in  use.  The  wit- 
nesses, or  some  of  them,  identified  the  engine 
by  its  number.  Where  a  witness  testifies  to 
fire  throwing  of  an  identified  engine,  be  may 
make  a  mistake  as  to  the  particular  night 
he  saw  the  engine ;  but,  unless  he  is  cor- 
rupts it  Is  difficult  to  believe  that  he  made  a 
mistake  as  to  what  he  swears  he  actually 
saw.  The  Important  Inquiry  is:  Did  he  see 
sparks  or  live  coals  within  a  very  short 
time  of  the  fire,  as  big  as  a  shellbark,  or  as 
big  as  the  end  of  your  thumb? 

"If  the  Jury  believed  these  witnesses  who 
testified  to  the  negligent  fire  throwing,  then 
engine  846  did  not  have  a  proper  spark  ar- 
rester in  good  condition,  or  the  engine  was 
negligently  operated.  If  if  was  bad  a  few 
days  before  the  fire,  and  a  few  days  there- 
after, the  Jury  could  fairly  infer  it  was  bad 
at  the  time  of  the  fire.  There  was  no  evi- 
dence of  any  change  or  repair  of  the  spark 
arrester,  about  the  time  of  the  fire.  Even 
if  a  verdict  for  the  defendant  would,  per- 
haps, be  more  ie  accord  with  our  view  of  the  I 


evidence,  we  see  no  good  reason  for  disturb- 
ing the  trial  when  we  are  satisfied  that  the 
evidence  of  the  plaintiff,  if  believed  by  the 
Jury,  fully  Justified  their  verdict  In  the 
conflict  of  evidence,  it  was  the  province  of 
the  Jury  to  determine  whom  they  would 
believe.  We  h^ve  no  desire  to  usurp  the 
functions  of  a  Jury. 

"We  think  our  answer  to  the  plaintiff's 
third  point  was  not  misleading  to  the  Jury. 
There  was  an  expression  in  Mr.  FenstermacU- 
er's  testimony  which  may  mean  that  holes  of 
an  inch  or  three-quarters  of  an  iiuch  were 
not  patched  in  the  screen  or  netting.  We  left 
the  matter  to  the  Jury  to  determine  what 
meaning  should  be  given  to  his  evidence. 
We  were  careful  to  say  that  the  Jury  must 
consider  his  whole  testimony  to  determine 
his  meaning.  We  did  not  affirm  this  point, 
except  to  say  that  a  witness  must  not  °be 
Judged  by  one  sentence  or  one  expression  In 
his  testimony ;  the  Jury  are  to  determine  hii> 
meaning,  and  this  must  be  done  upon  a  conr 
slderatlon  of  his  whole  evidence.  We  do  not 
see  how  the  defendant  was  hurt,  in  any  man- 
ner, by  this  instruction.  The  witness  Fen- 
Btermacher  was  called  back  to  make  clear  his 
reports  and  his  notes  on  the  reports  as  to 
repairs  and  other  matters.  The  questions 
were  simple,  and  he  must  have  understood 
them.  He  testified  that  he  made  repairs  to 
the  screen ;  but,  if  the  holes  were  as  big  as 
six  inches,  then  the  screen  was  sent  to  the 
boiler  shop.  It  follows  that  holes  under  six 
inches  were  within  his  care.  The  question 
was  then  asked;  'How  big  would  the  holes 
have  to  be  before  you  would  begin  to  notice 
them  to  repair  them?  A.  If  they  would  be 
only  an  inch  or  three-quarters  of  an  inch  I 
would  r^air  them.'  This  answer  was  unsat- 
isfactory. It  was  not  clear.  Inasmuch  as  he 
repaired  all  holes  under  six  inches,  his  an- 
swer might  well  mean  that  holes  less  than 
three-quarters  of  an  inch  or  an  inch  would  be 
passed  without  repair.  The  next  question 
and  answer  made  such  a  meaning  still  clear- 
er: 'If  they  get  as  big  as  an  inch,  then  you 
would  repair  them?  A.  Yes,  sir.'  His  whole 
evidence  may  well  show  that  this  meaning 
was  not  intended.  It  was,  therefore,  that  we 
directed  the  Jurors'  attention  to  lUa  whole 
testimony. 

"We  can  see  no  good  cause  of  complaint  In 
our  answer  to  the  plalntifTs  third  point. 
Surely,  proof  that  the  spark  arrester  was  of 
a  proper  mesh  was  not  sufficient  to  overcome 
the  plaintifCs  evidence  of  negligence.  This 
evidence  of  negligence  attacked  the  pattern 
of  the  spark  arrester,  its  repair,  and  the  op- 
eration of  the  engine.  John  Hancock  Ice  Co. 
V.  Perkiomen  R.  R.  Co.,  224  Pa.  74,  73  Atl. 
194.  The  answer  gave  no  intimation  that  a 
screen  with  a  2^  meshes  to  the  indi  might 
be  an  improper  screen,  and  the  Jury  could 
draw  no  such  inference  from  our  answer. 
There  was  no  attack  upon  the  netUng  by  any 
witness  or  by  counsel.  We  said  to  the  Jury: 
'As  I  understand  the  witnesses,  they  all  agree 
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that  a  screen  2^  meshes  to  the  Inch  Is  a 
standard  mesh  and  is  recognized  in  general 
nse  as  the  proper  mesh  for  the  use  In  spark 
arresters.' 

"The  sixth  and  eighth  points  were  refused. 
They  asked  for  binding  instructions  In  favor 
of  the  defendant.  These  reasons  for  a  new 
trial  we  have  already  considered. 

"The  seventh  point  was  refused.  We  were 
asked  to  say  that  the  plaintltC  could  not  re- 
cover for  the  loss  of  the  Ice  stored  In  the 
building  that  was  burned  down.  The  state- 
ment claims  damages  for  the  loss  of  the  'ice- 
house and  the  contents  of  said  Icehouse.' 
The  building  was  filled  with  natural  Ice. 
One  of  the  compartments  was  empty,  because 
the  cars  of  the  defendant  company  had  taken 
away  the  Ice  as  a  ralFroad  carrier  of  freight. 
On  the  day  of  the  fire  the  defendant  company 
was  attempting  to  remove  more  of  this  ice. 
That  the  contents  of  this  building  consisted 
of  lee  was  a  fact  known  to  the  defendant 
company.  The  Are  occurred  on  March  30, 
1907.  That  the  winter  storage  of  ice  still 
remained  was  also  pretty  evident.  The  'con- 
tents' of  an  Icehouse  would  naturally  con- 
sist of  ice,  if  it  had  any  contents  at  all. 

"The  defendant  cannot  say  it  was  unpre- 
pared to  meet  this  claim.  At  a  former  trial 
the  contents  of  the  Icehouse  were  shown,  as 
well  as  the  value  of  the  same  per  ton  In 
the  building.  We  think  the  plalntlfT  was  en- 
titled to  recover  for  the  lee  destroyed.  The 
statement  filed  In  the  case  covered  the  Ice 
under  the  claim  for  the  contents  of  said  ice- 
bouse.' 

"Tbe  defendant  filed  his  plea  and  went  to 
trial  without  asking  for  a  bill  of  particulars 
or  a  more  specific  statement.  The  test  is: 
Did  the  statement  Inform  the  defendant  of 
the  nature  of  the  demand  so  that  he  was  not 
misled  In  the  preparation  of  his  defense? 

"The  remaining  reason  for  a  new  trial  re- 
lates to  the  question  put  to  the  witness  Wil- 
liam F.  Kiesel.  The  defendant  attempted  to 
give  all  the  circumstances  In  evidence  re- 
lating to  the  flroi  and  then  asked  the  witness 
whether  the  fire  could  have  been  caused  by 
a  Biiark  from  the  locomotive  stack  with  a 
most  approved  spark  arrester  and  in  perfect 
condition. 

"In  the  first  place,  the  conditions  attending 
the  fire  were  not  fully  given.  In  the  second 
place,  the  answer  would  not  help  the  Jury. 
Again  and  again  the  Jury  was  told  that  no 
spark  arrester  had  as  yet  been  discovered 
which  would  prevent  the  throwing  of  sparks 
or  that  would  prevent  fires.  We  said:  That 
the  defendant's  locomotive  communicated  fire 
to  the  plaintiff's  premises  raises  no  presump- 
tion of  negligence.'  Therefore,  that  the  fire 
conld  have  been  caused  without  negligence 
was  not  the  Issue.  This  was  not  a  matter 
for  an  expert  opinion.  If  the  witness  had 
girea  ns  his  experience  as  to  the  size  and 
distance  sparks  may  be  thrown  by  an  engine 
properly  operated  and  properly  equipi)ed  with 
an  efficient  spark  arrester,  the  Jury  would 


have  had  all  the  information  the  wltnera 
was  entitled  to  give  upon  that  branch  of  his 
evidence.  This  we  allowed  him  to  do ;  but, 
whra  counsel  learned  that  the  witness  had 
no  practical  experience  upon  the  subject 
whatever,  he  did  not  even  press  the  questions 
which  we  allowed.  Without  some  experience 
upon  the  subject,  the  opinion  of  the  witness 
would  be  no  more  than  a  guess.  To  give  us 
what  he  read  in  the  books  would  be  mere 
hearsay. 

"To  allow  the  witness  to  'give  an  opinion 
upon  the  evidence  in  the  case,  even  If  fully 
stated  to  him,  would  mislead  the  Jury. 
They  would  consider  It  as  an  opinion  that  the 
fire,  under  the  circumstances,  was  caused 
without  any  negligence.  This  was,  in  effect, 
the  purpose  of  the  question.  That  fires, 
along  the  railroad,  occur  constantly  without 
negligence,  cannot  be  disputed.  No  opinion 
evidence  is  needed  to  establish  this  propo- 
sition. Where  there  is  an  approved  spark 
arrester  in  use,  the  company  'cannot  be 
made  liable  though  it  fire  every  rod  of  the 
country  through  which  it  runs.'  Phila.  & 
Reading  B.  B.  Co.  v.  Schultz,  93  Pa.  341. 

"If  the  witness  had  answered  the  ques- 
tion which  we  allowed,  the  Jury  could  then 
have  formed  an  opinion  upon  all  the  facts 
and  drcumstances  just  as  well  as  the  wit- 
ness. 

"It  Is  always  dangerous  to  cast  into  the 
jury  l>ox  the  opinion  of  witnesses  when 
they  can  give  facts  that  will  enlighten 
the  jurors  so  they  may  form  their  own  opin- 
ion. Courts,  more  and  more,  reject  opin- 
ion evidence.  Reese  v.  Clark,  198  Pa.  312. 
47  AQ.  994.  Especially  is  this  so  wher» 
the  opinion  of  the  witness  is  not  founded 
upon  experience,  but  is  based  upon  theory 
alone.  Llneoski  v.  Susquehanna  Coal  Co., 
157  Pa.  163,  172,  27  AU.  577.  Counsel  for 
defendant  realized  this  difiiculty,  and,  when 
the  witness  said  he  could  only  answer  from 
his  study,  and  not  from  any  practical  knowl- 
edge or  experience,  the  questions  that  we 
allowed  were  not  pressed.  No  exception 
was  taken  to  our  ruling  at  the  time.  Some 
time  later,  on  the  next  day,  counsel  asked 
for  an  exception.  We  said  we  would  grant 
It.  We  made  no  examination  of  the  record 
at  the  time;  but,  in  giving  the  exception, 
we  certainly  did  not  mean  to.  grant  an  ex- 
ception to  a  ruling  that  was  never  made. 
We  refused  the  original  question  except  as 
modified  in  our  ruling,  and  to  that  ruling  we 
now  note  an  exception  for  the  defendant. 

"Upon  the  question  whether  the  witness 
was  competent  or  not  to  give  his  opinion  as 
to  the  distance  a  live  spark  may  communi- 
cate fire,  in  a  high  wind,  we  were  not  asked 
to  make  a  ruling.  What  our  ruling  would 
have  been,  at  the  time,  had  it  .been  necessary 
to  make  it,  we  are  unable  to  say  at  this  time. 
We  always  grant  exceptions  regardless  of 
technicalities;  but  in  fairness  to  all  parties 
we  cannot  allow  an  exception  where  no  rul- 
ing was  made. 
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"And  now,  April  4,  1910,  the  reasons  for 
a  new  trial  are  dismissed,  and  a  new  trial 
Is  refused.  The  motlooa  for.  Judgment  non 
obstante  veredicto  is  also  dismissed.  It  is 
ordered  that  Judgment  be  entered  for  the 
plaintiff  and  against  the  defendant  upon  the 
verdict  of  the  Jury." 

Argued  before  BROWN,  MESTEEZAT,  EL- 
EIN,  STEWART,  and.MOSCHZISKER,  JJ. 

Montgomery  Evans  and  John  M.  Dettra, 
for  appellant.  Nicholas  H.  Larzelere,  Robert 
D.  Maxwell,  Harold  B.  Beitler,  and  Frank- 
lin L.  Wright,  for  appellee. 

PER  CURIAM.  The  Judgment  below  is 
afflnned  on  the  opinion  of  Xhe  court  re- 
fusing a  new  trial  and  Judgment  for  the 
defendant  non  obstante  veredicto. 

(231  Pa.  IW) 

MILLER  V.  CITY  OF  PHILADELPHIA. 

(Snpteme  Court  of  Pennsylvania.    April  10, 
1911.) 

Municipal  Cobpobatiors  (f  868*)  — Con- 
TBACTS— Afpbopbiations  bt  Councils. 
Under  Act  April  21,  1858  (P.  L.  386)  §  5, 
providing  that  no  contract  shall  be  binding  on 
the  city  of  Philadelphia,  unless  there  has  been 
an  appropriation  snmcient  to  pay  the  same  pre- 
viously made  by  the  councils,  where  they  pass 
an  onlinance  appropriating  |5,000  for  legal 
services  in  a  certain  suit  mentioned,  and  by  an- 
other item  $10,000  for  expenses  connected  with 
the  investigation  or  transactions  connected  with 
the  suit  and  similar  matters,  a  special  counsel 
after  receiving  $5,000  for  services  in  the  suit 
before  the  ordinances  are  passed  cannot  claim 
any  of  the  $10,000  mentioned  in  the  second 
item,  though  he  has  earned  additional  compen- 
sation over  the  sum  of  $5,000,  and  is  morally 
entitled  to  receive  the  same. 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1842;  Dec.  Dig.  | 
868.  •] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  E.  Spencer  Miller  against  the 
City  of  Philadelphia.  Verdict  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

Robert  Brannan,  AssL  City  Sol.,  Frederick 
Beyer,  Asst  City  SoL,  and  Tkraea  Alcorn,  City 
Sol.,  for  appellant  Frank  P.  Prichard,  for 
appellee. 

BROWN,  J.  The  appellee  rendered  valuable 
professional  services  to  the  dty  to  Philadel- 
phia as  assistant  counsel  associated  with  the 
city  solicitor  In  litigation  resulting  from  the 
investigation  of  certain  contracts  with  D.  J. 
McNichol  for  mnniclpal'  Improvements,  and 
that  he  ought  to  be  paid  the  very  reasona- 
ble compensation  for  which  he  asks  Is  not 
to  be  doubted;  but  that  la  not  the  question 
before  us  on  this  appeal.  What  we  are  to 
decide  is  whether,  nnder  the  admitted  facts. 


he  was  entitled  to  the  Judgment  whldi  he  r^ 
covered  in  the  court  below. 

The  appellee  was  employed  as  assistant 
counsel  for  the  city  of  Philadelphia  in  pur- 
suance of  an  ordinance  antborlzing  the 
mayor  to  employ  him,  and  he  represented 
the  city  In-  ttte  litigation  referred  to  from 
the  fall  of  1906  until  the  spring  of  1907. 
During  that  period  he  received  no  compensa- 
tion for  his  services.  On  March  14,  1007, 
the  <Aty  councils  passed  a  resolution  au- 
thorizing the  city  solicitor  to  enter  into  an 
agreement  with  D.  J.  McNichol  et  al.  for 
the  submission  of  all  matters  In  controversy 
between  them.  Including  certain  equity  pro- 
ceedings begun  by  the  city,  to  Hon.  Samuel 
Gustine  Thompson  as  referee.  Acting  upon 
this  resolution,  the  city  solicitor  and  the  ap- 
pellee signed  an  agreement  of  reference  to 
Judge  Thompson,  the  appellee  having  been 
asked  by  the  mayor  and  the  city  solicitor 
to  continue  his  connection  with  the  litiga- 
tion. The  proceedings  before  Judge  Thomp- 
son as  referee  be^an  about  March  29,  1907, 
and  the  appellee  represented  the  city  at  all 
of  the  meetings  before  him,  until  the  con- 
troversy was  Anally  disposed  of.  On  March 
29,  1007,  an  ordinance  of  city  councils  was 
approved,  appropriating  $5,000  to  the  mayor 
to  pay  counsel  for  the  legal  services  ren- 
dered in  the  filtration  suit  and  the  further 
sum  of  $10,000  for  expenses  connected  with 
the  investigation  and  litigation  of  filtration 
and  boulevard  accounts  and  contracts.  It 
clearly  appears  from  the  preambles  In  the 
ordinance  that  the  appropriation  of  $5,000 
for  legal  expenses  was  Intended  for'  the  ap- 
pellee, and  that  sum  was  paid  to  him.  Ttie 
services  for  which  he  claims  compensation 
were  rendered  subsequently,  and,  the  $5,000 
Item  of  the  appropriation  having  been  ex- 
hausted, he  bases  his  action  upon  the  sec- 
ond item,  which  appropriated  $10,000  "for 
expenses  connected  with  the  investigation 
and  litigation  of  filtration  and  boulevard  ac- 
counts and  contracts."  The  single  question 
on  this  appeal  is.  Did  that  appropriation 
Include  his  services  subsequentiy  rendered 
to  the  city? 

By  section  SO  of  the  act  of  May  18,  1866 
(P.  L.  B7S),  it  is  made  the  duty  of  dty  coun- 
cils 'In  all  cases,  when  making  appropria- 
tions, to  state  the  items  of  expenditure  un- 
der separate  and  distinct  heads  for  which 
such  appropriations  are  intended";  and,  by 
section  3,  art  7,  Act  June  1.  1885  (P.  L. 
45),  the  controller  of  the  dty  Is  required  to 
"keep  separate  accounts  for  each  specific 
item  or  appropriation  made  by  coundls  to 
each  department,  and  require  all  warrants 
to  state  spedflcally  against  which  of  said 
items  the  warrant  Is  drawn."  Section  4 
of  the  same  article  provides  that  "he  shall 
not  suffer  any  appropriation  to  be  overdrawn 
or  the  appropriation  for  one  Item  of  ex- 
penses to  be  drawn  upon  for  any  other  pur- 


*For  otliar  cases  see  same  topic  and  »ectloa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Ind«z«a 
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pose."  Following  the  mandatory  language 
of  tbe  act  of  1856,  the  city  conncils,  by  the 
ordinance  of  March  29,  1907,  stated  tbe 
Items  of  expenditure  under  separate  and  dis- 
tinct heads  for  which  each  appropriation 
was  intended.  One  item,  for  $5,000,  was 
"to  pay  counsel  for  the  legal  serrices  ren- 
dered in  the  filtration  snit"  Tbe  other,  for 
110,000,  was  "for  expenses  connected  with 
the  InTestigation  and  litigation  of  filtration 
and  bonlevard  accounts  and  contracts." 
Tbe  title  of  the  ordinance  Is:  "An  ordinance 
to  make  an  appropriation  to  the  mayor  for 
legal  and  other  expenses  relating  to  filtra- 
tion suit."  Two  distinct  purposes  are  set 
forth  in  this  title,  tbe  first,  an  approprla- 
tl(m  for  l^al  expenses,  and  the  item  of 
f5,000  In  tbe  ordinance  Is  "to  pay  counsel 
for  the  legal  services  rendered  in  the  filtra- 
tion suit."  The  second  purpose,  according 
to  the  title  of  the  ordinance,  is  for  "other 
expenses."  This  manifestly  means  expenses 
other  than  for  legal  serricee  of  counsel,  for 
such  seTTlces  had  been  provided  for  in  the 
clause  immediately  preceding.  This  second 
Item  of  appropriation  of  $10,000  carried  out 
the  second  purpose  of  tbe  act  as  expressed 
In  the  title.  It  Is  dear  that  no  other  in- 
terpretation can  be  given  to  tbe  ordinance 
of  March  29th  than  that  there  were  two 
distinct  appropriations  for  two  distinct  pur- 
poses. The  appropriation  of  $5,000  for  legal 
services  has  been  received  by  the  appellee, 
and,  as  there  was  no  appropriation  to  pay 
him  any  farttier  sum  for  the  legal  services 
which  he  rendered  before  Judge  Thompson, 
he  has  no  legally  recoverable  claim  against 
tlie  dty,  for,  by  the  fifth  section  of  the  Act 
of  April  21,  1858  (P.  L.  386),  the  Legislature 
has  declared  "that  no  debt  or  contract  here- 
after incurred  or  made  shall  be  binding 
upon  the  city  of  Pliiladelphla  unless  au- 
thorised by  law  or  ordinance,  and  an  ap- 
propriation sufficient  to  pay  tbe  same  be 
previously  made  by  councils."  This  section 
was  called  by  a  very  learned  Judge  "the 
palladium  of  Philadelphia  taxpayers,"  and 
another  member  of  the  court  of  common 
pleas  of  Philadelphia  county,  who  subse- 
quently became  chief  Justice  of'  this  court, 
said  of  the  act  of  1858,  in  Wlndrlm  v.  Olty 
<^  Philadelphia  et  al.,  9  Pblla.  660:  "This 
act  of  assembly  is  notice  to  tbe  plalntifT, 
and  all  the  world,  that  there  is  but  one 
method  by  which  a  contract  can  be  made 
Unding  upon  the  city.  It  Is  a  flat  bar  to 
any  recovery  by  the  plaintiff  in  an  action 
at  law."  The  one  method  by  which  a  con- 
tract can  be  made  binding  upon  the  dty 
of  Phlladelpbla  is  "an  appropriation  to  pay 
tbe  same  previously  made  by  councils." 
Bladen  r.  Philadelphia,  00  Pa.  464;  Perrot 
v.  City  of  Philadelphia,  83  Pa.  479;  Math- 
ews T.  City  of  Philadelphia,  93  Pa.  147. 
The  statutory  condition  precedent  to  the 
plaintiff's  right  to  recover  does  not  exist. 


and  the  law  cannot,  therefore,  help  him  in 
making  bis  morally  meritorious  dalm.    De- 
fendant's   point    for    binding    Instructions 
should  have  been  afiBrmed. 
Judgment  reversed. 


(231  Fr.  lU) 
CITX  or  PHIIiADBLPHIA  ▼.  TOWNSEND 

et  al. 

(Supreme   Court  of   Pennsylvania.     April  10, 
1911.) 

1.  MumcrPAi.  Corporations   ({  495*)— Pav- 
ing—Cost  Charge, 

Act  March  30,  1866  (P  L.  354),  provides 
that  the  charges  made  by  the  city  of  Philadel- 
phia for  paving  shall  be  fixed  by  ordinance  of 
the  council,  and  thereby  commits  to  the  discre- 
tion of  the  conncil  the  fixing  of  such  cost 
charge;  and,  unless  it  is  fixed  at  an  obviously 
nnreasonable  figure  In  a  proceeding  to  recover 
the  cost  of  paving  from  a  property  owner,  the 
courts  will  not  receive  evidence  on  such  point. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1166;  Dec.  Dig.  { 
495.*] 

2.  Municipal  Cobpobations   (8  495*)— Pav- 
ing— Chaboes— Review  by  Court. 

Courts  will  not  review  the  discretion  of 
the  council  of  the  city  of  Philadelphia  in  fix- 
ing the  cost  charge  of  paving  at  the  rate  of 
$2.60  per  square  yard  within  the  power  given 
by  Act  March  30,  1866  (P.  h.  354),  though  the 
actual  contract  price  is  only  $2.16  per  square 
yard. 

[EH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1166;  Dec.  Dig.  S 
495.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  City  of  Philadelphia  to  use 
against  Henry  0.  Townsend  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Afilrmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER.  JJ. 

Alex.  Simpson,  Jr.,  for  appellants.  B.  O. 
Mlchener,  for  appellee. 

MOSCHZISKER,  J.  The  dty  of  Phila- 
delphia entered  into  a  contract  with  the 
use  plaintiff  for  the  paving  of  a  certain 
street,  including  intersections,  at  a  price  of 
$2.16  per  square  yard.  The  contractor 
agreed  to  accept  in  payment  assessment  bills 
against  the  abutting  properties  at  tbe  rate 
of  $2.60  per  square  yard;  that  being  the 
figure  fixed  by  a  general  ordinance  as  the 
cost  of  street  paving,  any  balance  over  the 
total  of  such  bills  to  be  paid  in  cash  out  of 
the  city  treasury.  A  municipal  claim  was 
filed  against  the  property  of  the  defendant 
in  which  he  was  cliarged  for  paving  at  the 
rate  named  in  the  ordinance.  At  tbe  trial 
the  defendant  offered  to  prove  the  street 
paving  contract  at  $2.16  per  square  yard; 
that  the  total  of  the  work  under  the  contract 
amounted  to  $57,111.81 ;  that  of  this  amount 
$55,105.33  was  paid  by  the  giving  of  assess- 
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ment  bills,  Incladlng  the  one  by  virtue  of 
wbicb  the  lien  against  his  property  was 
filed;  that  the  cost  of  paving  the  Intersec- 
tions at  the  contract  price  of  $2.16  a  square 
yard  amounted  to  $11,190.57,  only  $2,006.48 
of  which  came  directly  out  of  the  city  treas- 
ury, the  balance  of  $9,184.09  being  paid  by 
assessment  bills;  that,  If  this  latter  sum 
were  apportioned  among  all  the  assessable 
properties  according  to  the  square  yards  of 
paving  In  front  of  each.  It  would  result  in  a 
credit  of  $266.22  upon  the  claim  In  this 
case;  that  the  only  direct  expenses  to  which 
the  city  was  put  In  connection  with  the  pav- 
ing were  the  cost  of  seeing  that  the  work 
was  done  according  to  contract  and  for  ad- 
vertisements, which  altogether  did  not  ex- 
ceed $660.97;  that,  if  this  latter  sum  were 
apportioned  among  the  assessable  properties, 
the  defendant's  proportion  would  not  exceed 
$23.61 ;  that  the  fees  actually  paid  in  all  of 
the  other  departments  or  bureaus  of  the 
city  government  In  any  way  having  to  do 
with  street  paving  were  greater  than  their 
charges  or  expenses  during  the  period  that 
the  work  in  question  was  being  contracted 
for  and  performed;  that  there  were  no  oth- 
er charges  directly  or  Indirectly  connected 
with  sail  Improvement  for  which  the  city 
had  been  or  could  be  made  liable,  unless 
the  salaries  of  the  mayor,  the  city  solicitor, 
and  the  director  of  the  department  of  public 
works,  and  the  chiefs  of  the  bureaus  of  high- 
ways and  surveys,  rent  of  rooms,  and  ex- 
penses of  coundls  were  to  be  considered  and 
apportioned,  as  to  which  the  defendant  con- 
ceded no  estimate  or  apportionment  could 
be  made,  and  that  such  Items  were  not  In- 
tended to  be  covered  by  the  offer;  finally, 
that  the  special  benefit  accruing  to  the- de- 
fendant's property  by  virtue  of  the  improve- 
ment was  less  than  the  cost  of  paving  at 
$2.16  per  square  yard.  Counsel  for  the  de- 
fendant stated:  "The  purpose  of  the  offer 
Is  to  claim  as  a  matter  of  law  that  the  ut- 
most that  the  city  can  recover  Is  either  the 
$2.16  per  square  yard  or  the  $2.16  per  square 
yard  plus  the  cost  to  which  the  dty  was  di- 
rectly put  In  connection  with  this  work," 
The  offer  was  overruled.  A  verdict  was 
rmidered  for  the  plaintiff  for  the  full  amount 
of  the  claim,  and  the  defendant  has  appeal- 
ed. The  question  is,  Should  the  court  below 
have  received  the  proffered  evidence? 

Section  40  of  the  act  of  February  2.  1854 
(P.  Tj.  43),  provides:  "It  may  be  prescribed 
by  ordinance  that  paving  of  streets,  except 
at  the  intersections  thereof  •  •  •  shall 
be  done  at  the  expense  of  the  owners  of  the 
ground  In  front  of  which  such  work  shall 
be  done,  and  liens  may  be  filed  by  the  said 
city  for  the  same."  Section  8  of  the  act  of 
April  21,  1855  (P.  L.  266):  "The  charges 
•  •  •  shall  be  at  not  exceeding  the  fol- 
lowing rates  *  *  *  for  street  paving  $1.00 
per  square  yard;  and  all  extra  or  further 
charge  and  for  intersections  shall  be  paid 
out  of  the  general  taxation."    Section  1,  Act 


March  30,  1866  (P.  L.  854):  "That  «o  much 
of  the  eighth  section  (of  the  act  of  1865)  as 
limits  the  charges  to  be  made  by  the  dty  of 
Philadelphia  •  •  •  for  street  paving  to 
$1.00  per  square  yard  •  •  •  so  far  only 
as  said  limitations  are  concerned,  and  all 
other  acts  and  parts  of  acts  which  limit  the 
charges  made  by  said  city  for  •  •  •  pav- 
ing *  •  •  be  and  the  same  are  hereby  re- 
pealed, and  hereafter  all  said  charges  and 
rates  shall  be  fixed,  from  time  to  time  by  or- 
dinance of  councils." 

Referring  to  these  acts.  Mr.  Justice  Mitch- 
ell, in  Philadelphia  v.  Jewell,  135  Pa.  829, 
19  Atl.  947.  at  page  340  of  the  official,  said : 
"The  act  of  1843  allowed  the  property  own- 
er to  show  In  defense  that  the  price  charg- 
ed for  the  work  is  'greater  than  the  value 
thereof,'  but,  this  having  been  found  to  be 
inconvenient  in  practice,  subsequent  acts 
changed  the  system  so  far  as  to  permit  the 
city  to  fix  the  charge  which  should  not  be 
questionable.  Lea  v.  Philadelphia,  80  Pa. 
315.  The  dty  now  collects  from  the  prop- 
erty owner,  not  the  value  of  the  work,  but 
Its  cost  as  fixed  by  ordinance ;  and  this  mode 
of  ascertaining  and  fixing  the  cost  Is  sus- 
tained on  the  ground  of  the  public  necessity 
and  convenience,  inherent  In  all  rational  tax- 
ation, that  there  should  be  a  settled,  ascer- 
tained, nniform,  and  practical  method  of 
computing  the  amount  due  by  the  taxpayer." 
In  Lea  v.  Philadelphia,  supra,  we  said  per 
curiam :  "From  the  very  nature  of  the  work 
the  cost  must  consist  of  many  Items,  •  •  • 
which  can  be  ascertained  only  by  a  fair  es- 
timate of  the  entire  cost,  and  the  average 
per  foot  This  was  necessarily  left  to  the 
local  authority,  which  alone  could  determine 
It  Justly,  and  apportion  It  fairly.  Hence 
the  Legislature  •  •  •  committed  the  ad- 
justment of  the  cost  •  •  *  to  the  city 
itself,  as  the  only  Just  means  of  fixing  a 
rightful  charge  upon  the  lot  own^r."  These 
excerpts  are  applicable  to  the  case  at  bar. 
The  charge  made  against  the  property  of  the 
defendant  of  necessity  Includes,  in  addition 
to  the  actual  contract  price  and  ascertain- 
able Inddental  expenses,  not  only  a  propor- 
tion of  many  other  expenses  directly  con- 
nected with  snch  work,  but  also  a '  propor- 
tionate part  of  the  cost  of  the  maintenance 
of  the  city  government  indirectly  connected 
with  and  properly  chargeable  thereto,  which 
It  would  be  altogether  impossible  to  fix  or 
apportion  with  any  degree  of  accuracy.  Un- 
der the  act  of  assembly,  the  city  had  the 
right  to  assess  the  property  at  the  rate  fixed 
In  the  ordinance.  The  fact  that  It  saw  fit 
to  pay  the  contractor  by  the  transfer  of  as- 
sessment bills,  rather  than  by  a  direct  pay- 
ment in  cash,  does  not  alter  the  case  In  the 
least ;  nor  can  we  see  that  the  comparatively 
small  amount  of  cash  paid  out  of  the  city 
treasury  justifies  the  conclusion  that  the 
dty  is  attempting  to  charge  the  property 
owners  with  the  cost  of  paving  the  intersec- 
tions.   This  Is  only  another  way  of  saying 
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tbat  the  dty  derlred  a  profit  from  the  con- 
tract, which  would  be  "a  mere  Inference 
not  warranted  by  the  facts  alleged."  Phila- 
delphia T.  Coates,  18  Pa.  Super.  Ct  R.  418. 

[1]  The  otfer  was  not  to  show  that  the 
price  per  yard  for  paving  provided  In  the 
general  ordinance  was  grossly,  or  obviously, 
or  clearly  excessive.  It  did  not  so  describe 
the  charge,  nor  did  it  contain  any  facts  or 
figures  which  If  substantiated  would  have 
npbtid  any  such  characterization.  Conceding 
that  snch  a  tax  must  be  limited  to  the  cost 
of  the  Improvement,  It  is  for  councils  to  say, 
considering  the  contract  price  and  the  other 
elements  to  which  we  have  already  advert- 
ed, what  that  cost  will  amount  to,  and  what 
the  charge  shall  be.  In  other  words,  the 
fixing  of  the  cost  charge  Is  committed  to 
the  discretion  of  councils.  It  may  be  that 
an  abuse  of  discretion  on  the  part  of  coun- 
cils in  fixing  the  charge  would  be  reviewable 
by  the  courts.  Pittsburg  Railways  Co.  v. 
PittBbnrg,  211  Pa.  4T9,  «0  Atl.  1077;  Klt- 
tannlng  Borough  v.  Natural  Gas  Company, 
26  Pa.  Super.  Ct.  R.  365 ;  Chambersburg  Bor- 
ough V.  Chambersburg  Gas  Co.,  38  Pa.  Super. 
Ct  R.  Sll.  But,  unless  such  a  charge  should 
be  fixed  at  an  obviously  unreasonable  figure, 
the  courts  would  not  Interfere,  or  even  re- 
ceive evidence  upon  the  point.  New  Hope 
Borough  T.  Postal  Tel.  Cable  Co.,  202  Pa. 
532,  52  AU.  127;  Allentown  v.  Western  Un- 
ion Tel.  Co.,  148  Pa.  117,  23  Atl.  1070,  33  Am. 
St  Rep.  820;  Western  Union  Tel.  Oo.  v. 
City  of  Philadelphia,  12  Atl.  144;  Klttannlng 
Borough  V.  Natural  Gas  Co.,  supra. 

[2]  Granted  the  power.  In  the  present  case 
the  difference  between  the  contract  price  and 
the  charge  fixed  by  councils  was  not  so  con- 
siderable as  to  Justify  Judicial  interference. 

The  assignments  of  error  are  overruled, 
and  the  judgment  of  the  court  below  is  af- 
flnned. 


(m  Pa.  157) 

PELMO  T.  BUIXS  HEAD  OOAL  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     March  20, 
1911.) 

CoKPOBATioRS  (8  206*)— Bill  bt  Stookhold- 

EB— Demawd  ow  Company. 

A  stockholder  of  a  corporation  sued  in  his 
own  name  to  recover  moneys  wrongrfnlly  taken 
from  the  corporation.  The  only  application  to 
tbe  officers  of_  the  company  to  sue  in  its  name 
was  by  a  notice  to  the  president  and  attorney 
of  the  corporation  reqninng  them  to  bring  suit, 
and  only  indicating  defendants  inferentially. 
Held,  that  tt^  bill  will  be  dismissed. 

rEJd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {}  791-796;    Dec  Dig.  {  m*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

BUI  by  John  W.  PeUlo  against  the  Bulls 
Head  Coal  Company  and  others.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 


The  following  opinion  was  filed  by  Ed- 
wards, P.  J.,  In  the  court  below: 

"In  another  case  (Pellio  v.  Bulls  Head  Coal 
Co.,  224  Pa.  379,  73  Atl.  451)  the  plaintiff  se- 
cured a  decree  compelling  the  said  company 
to  reassign  to  him  five  shares  of  the  capital 
stock  of  the  corporation,  obtained  from  him 
through  fraud  and  misrepresentation.  Our 
decree  was  affirmed,  and  the  plaintiflTs  cross; 
appeal  was  dismissed.  It  appears  In  that 
case  that  the  plaintiff  asked  for  a  decree  not 
only  for  the  recovery  of  his  stock,  but  for 
an  accounting  on  the  part  of  the  company  and 
for  the  repayment  Into  the  corporate  treasury 
of  certain  sums  of  money  alleged  to  have  been 
wrongfully  appropriated  by  certain  officers 
of  the  company.  We  heard  evidence  In  said 
case  on  all  the  allegations  of  the  plalntUTs 
bill  and  formulated  findings  of  factln  accord- 
ance therewith ;  but,  when  we  had  fully  con- 
sidered the  merits  of  the  controversy,  It  ai>- 
peared  very  clear  to  us  that  the  only  relief 
plaintiff  was  then  entitled  to  was  a  decree  re- 
Instating  him  as  a  stockholder  on  certain  con- 
ditions. The  terms  of  our  decree  having  been 
complied  with,  the  plaintiff  is  before  us  in  the 
present  case  as  a  stockholder  with  the  rights 
accorded  to  a  stockliolder  under  the  law. 

"The  defendants  named  In  plalntUTs  bUl 
are  the  Bulls  Head  Coal  Company,  David  J. 
Whiteford,  Emma  J.  Dudley  (formerly  Emma 
J.  Burr),  and  Emma'  J.  Dudley,  executrix  of 
C.  A.  Burr,  deceased — four  defendants. 

"The  allegations  of  plaintiff's  bill  are,  brief- 
ly, and  In  part,  as  foUows:  (1)  The  BuUs 
Head  Coal  Company  was  organized  In  1901 
with  a  capital  stock  of  $25,000,  the  total  num- 
ber of  shares  issued  amounting  at  par  to  $22,- 
500,  Burr  owning  $10,000,  and  Whiteford  $9,- 
000.  (2)  The  defendant  company  Immediately 
after  its  Incorporation  engaged  In  the  mining 
and  selling  of  coal.  Burr  was  president,  and 
Whiteford,  secretary  and  treasurer.  (3)  Burr 
and  Wtiiteford  managed  the  company  in  a 
manner  to  suit  themselves,  paid  such  divi- 
dends as  they  pleased,  drew  large  salaries, 
and  otherwise  misapplied  the  funds  of  the 
company.  From  al>out  April,  1904,  to  July, 
1906,  the  sum  of  $49,000  was  paid  in  salaries 
to  three  of  his  defendants,  viz.,  C.  E.  Burr,  D. 
J.  Whiteford,  and  Emma  J.  Dudley.  (4)  On 
July  31st  there  was  In  toe  treasury  of  the 
company  the  sum  of  $14,496.01.  On  August 
17th  of  the  same  year  plaintiff  was  Induced 
to  part  with  his  stock.  (5)  In  accordance 
with  the  decree  of  the  court  in  a  former  pro- 
ceeding, plaintiff  has  again  become  a  stock- 
holder of  the  company.  The  money  in  bank 
July  81, 1906  ($14,496.01)  has  been  distributed 
to  the  stockholders  as  dividend,  none  of  which 
lias  been  paid  to  the  plaintiff.  A  new  board 
of  directors  and  new  officers  have  been  elect- 
ed, and  the  company  still  carries  on  the  busi- 
ness of  mining  and  selling  coal.  (6)  A  writ- 
ten notice  was  served  on  May  24, 1909,  on  the 
BuUs    Head    Coal    Company    to    bring   suit 
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agalnat  D.  X  Whlteforf  and  the  estate  of  C. 
A.  Burr,  deceaeed,  and  tbe  company  bas  neg- 
lected to  do  so.  There  are  other  paragraphs 
In  the  bill;  but  we  need  not  refer  to  them 
now.  The  plaintiff  prays  for  the  appointment 
of  a  receiver  and  for  Tarlous  accountings. 

"It  is  clear  that  the  plaintift  Is  before  us  as 
a  stockholder  of  tbe  defendant  company,  and, 
under  the  allegations  of  his  bill,  that  he  Is 
entitled  to  relief  either  In  equity  or  law ;  the 
main  question  to  be  considered  no*^  being  one 
of  procedure.  The  substance  of  his  complaint 
is  that  certain  sums  of  mon^  were  unlaw- 
fully diverted  from  the  treasury  of  the  com- 
pany and  paid  to  three  Individuals  nnder  the 
guise  of  salaries,  and  he  is  seeking  the  aid 
of  tbe  court  to  secure  the  return  of  tbe  funds 
so  misappropriated  Into  the  treasury  of  the 
corporation. 

"There  are  two  ways  In  which  this  can  be 
done.  Under  certain  conditions  a  stockholder 
may  bring  suit  on  behalf  of  the  Lurporatlon 
wltiiout  first  requesting  tbe  managers  or  di- 
rectors to  bring  such  proceedings;  but  this 
may  be  done  only  under  exceptional  circum- 
stances. A  case  In  point  Is  that  of  Treat  y. 
Insurance  Co.,  203  Pa.  21,  62  Atl.  60.  In  this 
case  the  officers  of  tbe  Insurance  company  had 
reinsured  all  of  its  risks  in  another  company. 
The  company  had  no  office,  solicited  no  risks, 
and  was  practically  defunct ;  in  other  words, 
tbe  business  had  been  abandoned.  The  offi- 
cers, it  appeared,  bad  appropriated  tbe  funds 
of  the  company  to  their  own  use-  It  was  held 
that  in  such  a  case  It  was  not  necessary  for  a 
shareholder  to  request  tbe  manager  to  apply 
for  a  receiver,  before  filing  his  bill. 

"The  facts  of  the  case  at  bar,  as  gathered 
from  tbe  bill,  are  different  The  defendant 
company  Is  a  going  corporation.  It  has  a 
president,  secretary,  treasurer,  and  a  board 
of  directors,  and  was  carrying  on  the  busi- 
ness of  mining  coal'  When  tbe  bill  was  filed. 
It  is  true  that  there  are  new  officers,  new 
directors,  and  some  new  stockholders;  but 
the  corporation  is  an  active  one  and  is  clothed 
with  the  usual  corporate  powers. 

"The  other  way  to  secure  tbe  relief  sought 
by  the  plaintiff  la  indicated  in  the  case  of 
Wolf  V.  Railroad  Co.,  195  Pa.  81,  45  Atl.  936. 
This  case  fully  explains  the  law.  Mr.  Justice 
Mitchell  says:  7he  first  matter  for  consid- 
eration is  the  status  of  the  plaintiff  to  main- 
tain such  a  bill.  It  Is  a  bill  to  assert  rights 
of  the  corporation,  and  therefore  must  ordi- 
narily be  brought  by  the  corporation  Itself. 
The  right  of  an  Individual  stockholdw  to  act 
for  tbe  corporation  is  exceptional  and  only 
arises  on  a  clear  showing  of  special  circum- 
stances, am(Hig  which  inability  or  unwilling- 
ness of  the  corporation  Itself,  demand  upon 
the  regrular  corporate  management,  and  refus- 
al to  act  are  Imperative  requisites.  And  the 
refusal  by  the  corporate  management  must 
appear  affirmatively  to  be  a  disregard  of  duty, 
and  not  an  error  of  Judgment,  a  nonperform- 
ance of  a  manifest  official  obligation,  amount- 
ing to  a  breach  of  trust.    2  Beach  on  Private 


Corporations,  {  878.  There  mnat  b»  a.rem(L 
and  proved  an  actual  application  to  the  di- 
rectors, end  a  refusal  by  them  to  bring  salt 
or  to  allow  plaintiff  to  do  so  In  the  corporate 
name,  and  where  misconduct  of  the  directors 
themselves  Is  alleged,  the  bill  must  show  an 
effort  to  secure  plaintiff's  rights  through 
meetings  of  the  corporation.  2  Beach  on  Pri- 
vate Corporations,  H  882,  885.  "The  share- 
holder should  set  forth  in  his  bill  the  efforts 
that  he  has  made  to  Induce  the  corporation 
to  act  in  the  matter,  should  allege  its  refusal 
or  failure  to  sue,"  and  "facts  showing  that 
he  has  left  undone  nothing  which  in  reason 
he  might  have  done  to  prevail  on  the  corpo- 
rate management  to  bring  tbe  action."  Tay- 
lor on  Private  Corporations,  {(  188, 140.  See, 
also.  Moraweta  on  Private  Corporations,  f| 
241,  244.' 

"The  counsel  for  plaintiff  appears  to  have 
followed  the  procedure  suggested  in  Wolf  v. 
Railroad  Co.,  195  Pa.  91,  45  Atl.  936,  because 
he  attempted  to  comply  with  the  requirement 
of  notice  to  the  corporation.  A  copy  of  tbe 
notice  Is  attached  to  plaintiff's  bill  as  'Exhib- 
it A.'  We  hold  this  notice  to  be  insufficient. 
It  is  directed  to  the  'Bulls  Head  Coal  Co. ;  S. 
S.  Spruks,  President;  0.  Gomegys,  Esq.,  At- 
torney— Gentlemen;  Ton  are  hereby  notified 
to  bring  suit,'  etc.  A  corporation  is  managed 
by  its  board  of  directors,  and  as  is  stated  in 
tbe  case  dted:  "There  must  be  averred  an 
actual  application  to  the  directors,  and  a  re- 
fusal by  them  to  bring  suit' 

"We  hold  also  that  tbe  notice  ought  to  state 
specifically  the  parties  against  whom  the  cor- 
poration Is  to  bring  suit  Only  in  an  infer- 
ential way  can  this  be  gathered  from  the  no- 
tice In  this  case. 

"We  are  not  called  upon  to  decide  the  ques- 
tion of  the  right  of  the  plaintiff  to  bring  suit 
In  his  own  name,  rather  than  in  his  name  for 
tbe  benefit  of  the  corporation,  tbe  Bulls  Head 
Coal  Compariy.  If  the  money  alleged  to  have 
been  misappropriated  by  the  former  officers 
of  the  company  were  recovered  In  legal  pro- 
ceedings, the  sum  so  recovered  should  go  Into 
the  treasury  of  the  company,  and  tbe  plain- 
tiff would  thereby  reap  a  profit  depending 
upon  tbe  amount  of  stock  held  by  him  and  de- 
pending also  upon  the  financial  condition  of 
the  company  at  the  time.  Tbe  money  recov- 
ered in  such  a  suit  after  satisfying  creditors 
would  belong  to  the  stockholders  of  the  com- 
pany and  could  be  distributed  among  them  as 
dividends.  As  an  illustration  we  can  use  the 
facts  set  forth  in  the  bill.  During  a  period  of 
about  two  years  the  sum  of  $49,000  was  paid 
in  the  form  of  salaries  to  three  persons  who 
controlled  the  corporation.  Supposing  that 
$4,000  would  have  be&i  a  ftilr  compensation 
for  their  services,  the  balance  of  $46,000 
would  be  the  amount  of  the  misappropria- 
tion. Because  the  plaintiff  owns  five  shares 
of  the  stock,  or  1/4 «  of  the  capita],  it  does  not 
follow  that  he  would  be  entitled  to  that  pro- 
portion of  the  money  recovered  In  a  suit  His 
right  as  a  stockholder  to  a  distributive  share 
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nt  the  asaeta  ot  tbe  company  'wotdd  d^end 
on  oUier  factors  in  the  equation. 

"Bedncing  tlie  plainticrs  case,  as  set  forth 
tn  hlB  bill,  to  its  lowest  terms,  it  means  that 
the  directors  of  the  defendant  company,  be- 
ing tmstees  for  all  tbe  stockholders,  are  xtor 
der  a  legal  obligation  to  bring  salt  against 
certain  alleged  wrongdoers  to  recover  certain 
suns  of  money  belonging  to  tbe  cominny; 
and  tliat,  th6  said  directors  failing  in  this 
duty  after  notice,  the  plaintiff  bas  the  right 
to  bring  such  a  salt  for  and  in  behalf  of  the 
corporation.  This  is  the  substance  of  tbe 
plabitUTs  case. 

"It  should  be  understood  tbat  we  sastaln 
tiie  demurrer  in  this  case  on  the  single  ground 
of  the  insufficiency  of  the  notice  exhibited  in 
plaintiff's  bill,  leaving  open  the  other  ques- 
ttoBS,  which  are  not  spedflcally  raised  by  the 
demurrer.  Tbe  nature  of  the  case  is  such 
that  tbe  plaintiff's  bill  cannot  be  amended. 

"Now,  Marcb  7,  1910,  Cbe  demurrer  is  sus- 
tained, and  tbe  plaintiff's  bill  Is  dismissed, 
wltta  costs." 

Argued  b^ore  MBSTREZAT,  POTTER, 
ELKIM.  STEWART,  and  UOSCHZISKEB, 
3J. 

Samuel  B.  Price  and  Cole  B.  Price,  for  ap- 
pellant Cornelius  Comegys,  I.  H.  Bums,  E. 
L.  Boms,  and  Thoe.  F.  Wells,  for  appellees. 

PER  CURIAM.  Tbe  judgment  is  affirmed 
on  the  opinion  of  tbe  learned  court  below. 

(m  Fa.  UO) 

In  re  DOLAITS  ESTATBL 
Appeal  of  FORD. 

(Snpreme  Court  of  Pennsylvania.    April  10, 
IMl.) 

CoNVXBSioir  «  6*)— Wills  (J  841*)— Pakti- 
noif  Salk— CLAIMS' or  CsKniTOBS— Lixn  on 
Bkal  Estate. 

Where,  within  two  rears  from  the  death  of 
decedent,  an  undivided  Interest  in  land  is  sold 
in  a  partition  suit  broaght  in  his  lifetime,  and 
die  fond  is  paid  to  his  executrix,  the  fand  is 
real  estate,  and  a  general  creditor  of  decedent, 
who  Itas  eommenoed  no  action  for  his  debt  with- 
in two  years  from  llie  death  of  decedent,  loses 
Us  lien  by  failure  to  comply  with  Act  June  8, 
1803  (P.  L.  892),  j)roviding  that  no  debts  of  de- 
cedent shall  remam  a  lien  on  real  estate  longer 
diaa  two  yean  unless  an  action  to  recover  be 
bronght  within  snch  time. 

[Ed.  Note.— Por  other  cases,  see  Obnversion, 
Oenfc  Dig.  H  6-12,  le;  Dec.  big.  {  B:*  Wills, 
Cent  Dig.  1(2148,  2144;  Dec.  Dig.  «  Ml.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
Comity. 

In  tbe  matter  of  the  estate  of  Clara  Dolan, 
deceased.  From  the  decree  dismissing  ex- 
ceptions to  adjudication,  A.  B.  Ford  appeals. 
Affirmed. 

lamorelle,  J.,  tbe  auditing  Judge,  found 
tbe  facts  to  be  as  follows: 

"The  one  question  to  be  determined  Is 
whether  any  of  tbe  creditors,  save  and  ex- 
cept tbe  undertaker  and  those  whose  advanc- 


es were  incident  to  adndnlstratloii,  have  any 
claim  whatsoever  upon  the  fund;  and,  to 
decide  that,  we  must  first  ascertain  whether 
it  is  real  estate  or  personalty  that  is  to  be 
distributed.  If  It  is  real  estate,  then,  as  none 
of  tbe  creditors  have  complied  with  tbe  act 
of  June  8,  1893  (P.  L.  892),  their  so-called 
lien'  is  gone,  and  they  are  not  entitled  to 
participate.  And  in  tbe  first  place  it  will  be 
necessary  to  trace  tbe  origin  of  the  fund. 

"It  appears  tbat  Clara  A.  Dolan,  as  one  ot 
the  ten  children  of  Thomas  Moore,  deceased, 
was  the  owner  of  an  undivided  one-tenth  in-  < 
terest  in  and  to  certain  real  estate  situate 
in  the  county  of  Philadelphia,  and  state  of 
Pennsylvania.  On  January  2,  1907  (two 
weeks  prior  to  her  decease),  she  filed  a  bill 
in  equity  in  common  pleas,  No.  2,  as  of  De- 
cember term,  1006,  No.  2,309,  for  partition 
Her  death  was  aftem'ards  suggested  of  reo 
ord,  and  Gertrude  S.  Lubey,  as  testamentary 
guardian  of  said  Clara  Adelaide  and  Edward 
Rodney  Dolan,  minors,  was  substituted  of 
record  as  plaintiff.  Gertrude  S.  Lubey,  as 
executrix,  also  appeared  as  a  party  respond- 
ent In  due  course,  a  master  was  appointed 
who,  after  having  filed  bis  report  finding  that 
no  partition  could  be  had  without  prejudice  or 
spoiling  the  real  estate,  and  that  none  of  the 
parties  were  willing  to  take  any  of  the  sep- 
arate properties  at  the  valuations  put  upon 
them,  recommended  that  a  9ale  be  ordered. 
On  September  22,  1908,  the  master  was  di- 
rected to  make  sale  of  tbe  various  properties, 
and,  by  decree  of  November  21, 19(^  to  make 
'partitton  and  distribution  *  •  •  among 
the  several  parties.  •  •  • '  All  of  tbe 
properties,  except  one,  were  sold  by  the  mas- 
ter within  two  years  from  the  date  of  the 
death  of  decedent  That  one,  situate  No.  1,- 
639  North  Broad  street,  was  sold  at  private 
sale  by  tbe  master,  under  the  authority  ot 
act  of  May  22,  1895  (P.  L.  114),  on  June  U, 
1909,  and  the  sale  duly  confirmed  by  the 
court  June  22,  1909. 

"All  moneys,  as  received,  were  distributed 
by  tbe  master  to  tbe  parties  entitled  thereto, 
with  the  exception  of  the  one-tenth  now  be- 
fore tbe  auditing  Judge.  One-half  of  this 
fund,  as  appears  from  his  sixth  interrocntory 
report  was  claimed  by  the  Commonwealth 
Title  Insurance  &  Trust  Company,  guardian 
of  Edward  R.  Dolan,  one  of  said  minor  chil- 
dren, after  the  payment  of  the  debts  of  Clara 
A  Dolan.  On  the  other  band,  the  executrix 
(ancillary)  claimed  that  tbe  fund  should  be 
paid  to  ber  in  order  tbat  the  orphans'  court, 
as  tbe  proi)er  tribunal,  might  distribute  it: 
this  court  being  tbe  only  one  for  the  ascer- 
tainment of  a  decedent's  debts.  Upon  the 
authority  of  Anderson  v.  Anderson,  183  Pa. 
4S0,  38  Atl.  1007,  the  master  awarded  the 
fimd  to  tbe  present  accountant  as  executrix 
ancillary,  and  bis  report  was  confirmed  by 
degree  entered  April  8,  1909." 

The  auditing  Judge  overruled  the  claim  of 
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the  creditors  on  the  ground  that  they  had 
lost  their  lien  upon  the  fund  by  falling  to 
comply  with  the  provisions  of  the  act  of 
1893,  and  awarded  the  fund  to  the  heirs. 
Exceptions  to  the  adjudication  were  dismiss- 
ed by  the  court. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  MOSCHZISKBR. 
and  STEWART,  JJ. 

O.  Berkeley  Taylor  and  Albert  8.  L. 
Shields,  for  appellant.  F.  Markoe  RlvinnB 
and  H.  Gordon  McCouch,  for  appellee. 

MOSCHZISKER,  J.  Within  two  years 
from  the  date  of  the  death  of  Clara  A.  Dblan, 
certain  real  estate  in  which  she  had  an  un- 
divided interest  was  sold  under  partition  pro- 
ceedings Instituted  during  her  lifetime,  and 
$4,435.75  of  the  fund  arising  therefrom  was 
awarded  and  paid  to  her  executrix.  The  ap- 
pellant, a  general  creditor  who  failed  to  re- 
duce his  claim  to  Judgment,  contends  that 
the  lien  of  the  decedent's  debts  not  of  record 
was  relegated  to  and  seated  upon  her  share 
of  the  proceeds  of  the  real  estate,  and  that 
the  delay  In  distribution  beyond  the  two-year 
period  could  not  affect  his  status  as  a  lien 
creditor  or  prevent  him  from  receiving  pay- 
ment out  of  the  fund. 

The  orphans'  court  held  that,  as  the  ap- 
pellant had  failed  to  comply  with  the  act  of 
June  8,  1893  (P.  L.  392),  which  provides  that 
"No  debts  of  a  decedent,  •  •  •  except 
they  be  secured  by  mortgage  or  Judgment, 
shall  remain  a  Hen  upon  the  real  estate  of 
such  decedent  longer  than  two  years  after 
the  decease  of  such  debtor,  unless  an  action 
for    the    recovery    thereof    be    commenced 

•  •    •    within    the   period    of   two   years, 

*  ♦  •"  he  had  lost  his  Hen  and  was  not 
entitled  to  be  paid  out  of  the  fund.  In  so  rul- 
ing the  learned  court  below  followed  the  law 
as  laid  down  by  this  court  as  far  back  as 
1837,  and  not  since  departed  from.  In  Com. 
V.  Pool,  6  Watts,  32,  a  decedent's  land  was 
sold  In  an  action  for  partition,  and  the  pro- 
ceeds came  into  the  hands  of  his  personal 
representative.  The  action  was  upon  an 
award -to  one  of  the  heirs,  and  the  defense 
was  that  the  fund  bad  been  applied  to  the 
payment  of  a  debt  of  the  decedent  due  to 
one  Rnpp.  The  debt  in  question  had  been  re- 
duced to  Judgment  in  an  action  against  the 
administrator  Instituted  more  than  seven 
years  after  the  decedent's  death,  and  the 
plaintiff  claimed  that  it  was  barred  by  the 
act  of  1797  (4  Dallas'  Laws  Pa.  155,  157)  "In 
■favor  of  the  heirs";  but  the  court  below  rul- 
ed that  the  Judgment  was  a  lien,  and  that  It 
had  been  properly  paid  out  of  the  fund.  In 
reversing  we  said,  per  Gibson,  C.  J.:  "The 
only  exception  sustained  or  entitled  to  re- 
mark was  taken  to  the  charge  in  relation  to 
the  Ilea  of  decedent's  debt  to  Rupp.  If  mon- 
ey, the  representative  of  land  converted  for 
partition,  follows  the  nature  of  its  principal, 
the  lien  is  confessedly  gone;  and  it  is  de- 
cisive that  the  conversion  was  for  distribu- 


tion among  heirs  and  not  creditors.  The  ex- 
ecutor or  administrator,  having  the  moaey 
in  hand,  may  undoubtedly  apidy  It,  In  the 
event  of  deficiency  of  personal  assets,  to 
debts  not  barred  by  time,  but  only  because 
another  order  to  sell  would  be  nugatory ;  and 
thus  his  Indirect  power  over  the  fund,  like 
the  conversion  of  it,  is  the  creature  of  ne- 
cessity. The  power  is  collateral  to  the  pur- 
pose, which  is  not  to  pay,  but  distribute; 
and  that  there  is  a  conversion  at  all  is  a  de- 
fect that  is  endured  because  it  cannot  be 
avoided,  but  It  is  tolerated  no  further  than  is 
necessary  to  accomplish  the  end  it  was  In- 
tended to  serve,  the  money  being  land  for 
everything  else.  Ek|ultable  conversion  is  de- 
pendent on  the  particular  object  to  be  at- 
tained by  it,  insomuch  that,  If  the  property 
be  more  than  sufficient  for  it,  the  surplus 
passes,  at  the  next  transmission,  as  If  it 
had  not  been  converted  at  all.  Leigh  &  Dal- 
zell  on  Conversion,  2.  A  sale  for  partition, 
therefore,  works  a  conversion  of  the  form 
without  a  transmutation  of  the  essence ;  and 
this  distinguishes  It  from  a  sale  for  payment 
of  debts,  of'  which  transmutation  is  the  pri- 
mary and  entire  Intent.  •  •  •  In  every 
Judicial  sale  for  the  payment  of  debts,  how- 
ever, the  money  raised  for  the  object  is  In 
a  course  of  administration,  and  no  process 
lies  against  it  to  enforce  or  continue  a  lien  on 
it;  but  money  raised  incidentally  by  prooess 
of  partition  is  land  in  another  form,  and  at- 
tended with  inheritable  qualities.  •  •  • 
Being  land,  then,  for  purposes  of  descent, 
why  is  not  the  money  land  for  purposes  of 
Hen?  If  the  limitation  annexed  to  the  lien 
by  the  act  of  1797  were  exclusively  for  the 
security  of  purchasers,  there  would  be  suffi- 
cient reason  to  hold  the  debts  to  be  an  indef- 
inite charge;  but,  as  the  heirs  are  equally 
objects  of  protection,  there  is  no  more  reason 
to  dispense  with  the  injnnctlons  of  the  stat- 
ute, where  the  form  of  the  property  has  been 
changed,  In  respect  to  the  one  than  there  is 
in  respect  to  the  others — in  both  cases  the 
mischief  to  be  remedied  by  it  is  the  same. 
And  no  injustice  is  done  by  this  to  the  cred- 
itor, who  may  secure  his  debt  by  simply 
bringing  and  prosecuting  an  action,  or  filing 
a  statement  of  his  demand  within  the  seven 
years;  in  neither  case  an  onerous  precau- 
tion. The  point  is  entirely  within  the  prin- 
ciple of  Kerper  v.  Hodi,  1  Watts,  9 ;  and  the 
debt  ought  not  to  have  been  allowed  as  a 
charge  on  the  fund  In  the  hands  of  the  ad- 
ministrators." 

The  act  of  1797  referred  to  in  the  case 
Just  cited  is  practically  Identical  in  langiiage 
with  the  act  of  1893,  supra,  except  that  the 
period  in  the  former  was  seven  years  and 
in  the  latter  it  is  two  years.  The  appellant 
does  not  attempt  to  distinguish  that  case 
from  the  present  one,  and,  indeed,  on  prin- 
ciple it  would  be  impossible  to  do  so.  In  tBe 
case  under  review  the  fund  was  paid  to  the 
executor;  but,  although  changed  In  form,  in 
the  eyes  of  the  law,  It  remained  real  estate, 
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dlstribatable  as  such,  and  within  tbe  pur- 
view of  the  act  of  1893  to  the  same  extent 
as  the  fund  in  the  other  case  was  wlthta  the 
act  of  1797.  To  quote  from  the  opinion  of 
Judge  Lamorelle  In  the  court  below:  "If  in 
the  partition  proceeding  there  had  been  no 
sales,  but  instead  a  division  in  kind,  it  can- 
not be  doubted  that  the  holdings  of  tbe  es- 
tate of  Clara  A.  Dolan  would  be  in  fact  real 
estate;  why,  therefore,  should  a  sale  create 
anything  more  than  a  change  In  form,  though 
not  In  substance?  Gonaider  the  purpose  of 
such  a  proceeding:  It  Is  simply  to  give  one 
his  share  in  severalty,  which,  prior  to  that, 
he  held  In  common ;  in  no  sense  is  it  for  the 
pfurpose  of  creating  a  fund  for  the  payment 
of  debts." 

The  appellant  lost  his  lien  by  falling  to 
commence  an  action  for  the  recovery  of  his 
debt  within  the  period  required  by  the  act, 
and  no  error  was  committed  In  awarding  the 
fund  to  the  heirs. 

The  decree  of  the  court  below  la  affirmed; 
the  appellant  to  pay  the  costs. 


V.  OIMBDIi  BROS.,  Inc.  • 
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MARCUS  et 

iSupieme   Court  of  Pennsylvania.     April  10, 
1911.) 

L  Hastes  ano  Servant  ({{  302,  306*)— Tobtb 

0»   SEBVANT— LlABIUTT    OF  MaSTEB. 

A  master  is  liable  for  the  torts  of  his  serv- 
ant done  in  the  course  of  his  employment  and 
within  the  general  scope  of  his  aathority,  but, 
if  a  wrongful  act  resulting  in  injury  was  done 
by  a  servant  outside  of  his  employment  in  order 
to  gratify  his  malice,  the  master  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |(  1217-1229;  Dec.  Dig.  H 
302,  306.*] 

2.  Masteb  ahd  Skbvart  (S  332*)— Acts  or 

Sebvant— Authority — Question  fob  Jubt. 

Whether  a  servant  acts  within  or  without 

the  scope  of  his  aathority  where  the  facts  are 

4i«poted  is  for  the  jury. 
[Bd.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  t|  1274-1276;    Dec.  Dig.  I 

332.*] 

&  Masteb  and  Servant  (t  830*)— Tobts  or 

Servant— EvioBNCK. 

In  an  action  against  a  corporation  owning 
a  department  store  for  injuries  caused  by  an 
tssault  by  an  employ^  of  the  defendant,  where 
it  appeared  that  plaintiff  complained  to  the 
president  as  to  goods  purchased,  and  was  di- 
rected to  the  superintendent  by  whom  she  was 
given  goods  in  substitution  which  she  took 
home,  plaintiff  may  show  that  the  superin- 
tendent subsequently  telephoned  her  that  she 
misrepresented  the  facts,  and  that  an  employ^ 
woold  be  sent  for  the  goods,  which  would  be 
taken  by  force,  if  necessary,  and  that  the  em- 
ploye went  to  plaintiffs  house,  and,  in  endeav- 
oring to  <^tain  them,  committed  an  assault  on 
plaintiff. 

[Bi.  Note. — For  other  casein  see  Master  and 
Servant,  Cent  Dig.  Si  1270-1272;  Dec.  Dig.  f 
330.*] 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County. 

Action  by  Isaac  Marcos  and  Claire  Mar- 
cus, bis  wife,  against  Olmbel  Bros.,  Incor- 


porated.   From  an  order  refusing  to  taks  off 
nonsuit,  plaintiffB  appeal.    Reversed. 

At  the  trial  when  Mrs.  Marcus  was  on  tbe 
stand,  the  following  ofTer  was  made: 

"Mr.  Powell:  I  am  going  to  prove  that 
Mr.  Hoffman  was  sent  by  Mr.  Barrett  with 
instructions  to  get  the  silk,  and  that  he  was 
to  use  force,  if  necessary,  to  do  it,  and  that 
he  SO"  stated  to  this  witness  over  the  phone 
prior  to  sending  Hoftman  to  her  house. 

"Mr.  Hepburn:  That  is  objected  to. 

"Mr.  Powell:  I  intend  to  follow  that  up  by 
showing  that  Mr.  Barrett  called  the  witness 
up — ^that  she  asked  blm  who  it  was  and  he 
said  it  was  Mr.  Barrett  and  she  recognized 
his  voice  over  the  phone,  and  he  then  said  to 
her,  'Yon  have  got  this  silk  by  some  false 
pretense,'  and  said  she  would  have  to  give  it 
back  and  said,  'Don't  dare  cut  it,'  and  he 
was  going  to  send  Mr.  Hoffman  to  come  up 
for  it  and  use  force  If  necessary.  Then  to 
follow  that  up  by  showing  that  Mr.  UofC- 
man  came  there  and  stated  that  he  was  told 
to  use  force  and  did  use  force  to  get  this 
■ilk. 

"The  Conrt:  For  the  reasons  stated,  i  sus- 
tain the  objection  to  the  offer." 

The  court  granted  the  plaintiff  an  excep- 
tion to  the  above  ruling. 

"Mr.  Powell:  I  offer  to  prove  that  later 
on,  on  ttie  24th,  George  Hoffman  called  to 
obtain  this  18  yards  of  silk,  and  that  in  get> 
ting  it  he  committed  an  assault  upon  this 
witness.     (Objected  to.) 

"The  Court:  I  cannot  pass  mlon  what  you 
may  do,  but  only  upon  what  you  are  asking 
me  to  do  at  this  time.  If  you  propose  to 
prove  your  case  in  some  other  way,  I  will 
be  very  glad  to  pass  upon  each  offer  as  it  is 
made,  but,  so  far  as  the  present  offer  to 
prove  the  agency  of  Hoffman  by  his  own  dec- 
laration made  to  the  witness  is  concerned,  I 
shall  have  to  overnule  that  offer." 

The  court  grants  the  plaintiff  an  exception 
to  the  above  ruling. 

"Mr.  Powell:  I  now  make  the  offer  to  prove 
by  this  witness  the  allegations  contained  in 
our  statement '  of  claim  filed  to  the  effect 
that  there  was  an  assault  committed  on  her 
by  one  of  the  employes  of  Gimbel  Bros.,  one 
George  Hoffman,  who  was  sent  to  her  house 
to  secure  certain  silk — ^that  in  the  securing  of 
that  silk  he  committed  an  assault — and  thai 
I  intend  to  follow  that  mp  by  showing  the 
nature  of  the  assault,  the  tojurles  sustained 
by  the  plaintiff,  and  the  loss  sustained  by 
her  and  her  husband. 

"Mr.  Hepburn:  I  object  imtil  it  is  shown 
that  Hoffman  was  sent  to  the  house  of  tlie 
plaintiff. 

"The  Court:  That  Hoffman  was  sent  to 
the  house  of  the  plaintiff  or  her  husband — 
that  is  to  the  residence  of  Mr.  and  Mrs.  Mar- 
cus, by  some  one  authorized  to  send  him  for 
that  purpose? 

"Mr.  Hepburn:   Yes. 
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"The  Court;  And  that  must  necessarily 
precede  any  effort  to  bold  the  defendant 
company  responsible  for  what  Hoffnum  may 
have  done. 

"Mr.  Powell:  I  make  the  offer  at  tbis 
time,  because  If  your  honor  overrules  my  of- 
fer, that  Is  my  case. 

"The  Court:  I  sustain  the  objection  for 
the  reasons  which  have  actuated  me  in  sus- 
taining the  prior  objections.  The  court 
granted  plaintiff  an  exception  to  the  above 
ruling." 

The  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  off. 

Argued  before  FELL.,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  and 
M09CHZISKER,  JJ. 

Theodore  F.  Jenkins  and  Humbert  B.  Pow- 
ell, for  appellants.  W..  Horace  Hepburn,  for 
appellee. 

ELKIN,  J.  This  is  am  appeal  from  the 
Judgment  of  nonsuit  directed  to  be  entered 
by  the  learned  court  below  and  from  re- 
fusal ,  upon  motion  made  to  set  the  same 
aside.  The  suit  was  brought  to  recover 
damages  for  injuries  sustained  by  reason 
of  an  alleged  assault  and  battery  upon  the 
wife  of  appellant  under  the  following  cir- 
cumstances. His  wife  was  engaged  in  the 
business  of  dressmaking,  and  In  pursuit  of 
her  business  had  purchased  some  silk  from 
the  appellee  corporation.  The  silk  proved  to 
be  unsatisfactory,  and  Mrs.  Marcus,  the  wife, 
went  to  the  department  store  of  appellee 
where  she  saw  the  presldmt  and  made  her 
complaint  to  him.  He  referred  her  to  the 
superintendent,  saying:  "My  child,  I  am 
very  sorry.  Only  you  have  to  go  in  to  the 
superintendent,  and  whatever  he  says  goes." 
She  testified  that  the  name  of  the  superin- 
tendent mentioned  was  Mr.  Barrett,  and 
that  she  Immediately  waited  upon  him  as 
directed  by  the  president  Mr.  Barrett  call- 
ed in  Mr.  Frutcbey,  who  had  charge  of  the 
silk  department,  and  the  question  of  the 
defective  silk  was  discussed  between  them, 
with  the  result  that  it  was  agreed  to  fur- 
nish 18  yards  of  silk  from  which  should  be 
taken  enough  to  supply  the  place  of  that 
which  was  defective  and  about  which  com- 
plaint was  made.  This  arrangement  was 
carried  out  The  offer  was  made  to  prove 
by  Mrs.  Marcus  that  on  the  next  day  Mr. 
Barrett  telephoned  her  that  she  had  misrep- 
resented the  facts  to  him,  and  that  Oeorge 
Hoffman,  an  employ^  of  the  appellee  com- 
pany, would  be  sent  for  the  silk,  which 
would  be  taken  by  force  if  necessary.  Some 
time  thereafter,  on  the  same  day,  Hoffman 
went  to  the  house  of  Mrs.  Marcus,  demand- 
ed the  silk,  and  In  endeavoring  to  obtain  it 
committed  the  alleged  assault  and  battery 
about  which  complaint  Is  made.  The  first, 
second,  tliird,  and  fourth  assignments  re- 
late to  the  refusal  of  the  trial  Judge  to  ad- 
mit the  testimony  of  Mrs.  Marcus  tendlog 


to  prove  what  Mr.  Barrett  aaM  or«r  tb* 

telephone  as  to  sending  Hoffman  for  the 
silk;  what  he  would  do  If  necessary  to 
regain  possession  of  it ;  and  what  he  actual- 
ly did  when  he  called  for  it  All  of  these 
offers  were  objected  to  by  counsel  for  ap- 
pellee and  the  objections  were  sustained  by 
the  trial  Judge  mainly  on  the  ground  that 
the  evidence  failed  to  show  that  the  acts  com- 
plained of  were  committed  within  the  scope 
of  the  authority  of  either  Barrett  or  Hoff- 
man acting  for  and  representing  the  appel- 
lee corporation:  The  question  for  determi- 
nation here  is  whether  error  was  committed 
in  refusing  to  admit  these  offers  of  testi- 
mony. 

[t]  The  general  rule  is  that  a  master  is 
liable  for  the  tortious  acts  of  bis  servant 
done  in  the  course  of  his  employment  and 
within  the  general  scope  of  his  authority. 
The  presence  or  absence  of  the  master  when 
the  wrongful  act  is  committed,  and  whether 
it  Is  done  with  or  without  direct  authority, 
does  not  affect  the  question  of  liability  to 
the  party  injured.  If  the  acts  complained  of 
were  done  in  the  performance  of  the  duties 
for  which  the  servant  was  employed.  If,  on 
the  other  hand,  the  wrongful  act  resulting  in 
the  injury  was  done  by  the  servant  outside  of 
his  employment  and  not  in  pursuance  thereof, 
but  in  order  to  gratify  the  111  will  or  malice 
of  the  servant,  the  master  is  not  liable,  al- 
though the  servant  may  at  the  time  be  in  hla 
employment  McClung  v.  Dearborne,  134  Pa. 
396,  19  AU.  698,  8  L.  S.  A.  204,  19  Am. 
St.  Rep.  708;  Brennao  t.  Merchant  ft  Co., 
205  Pa.  258,  64  AU.  891.  Indeed,  this  rule 
is  recognized  by  text-writers  generally  and 
applied  in   all  Jurisdictions. 

[2]  Whether  a  servant  acts  within  or  with- 
out the  scope  of  his  authority  depends  upon 
the  facts  in  each  particular  case  and  when 
the  facts  are  disputed  the  question  is  for 
the  Jury.  Gnlnney  t.  Hand,  153  Pa.  401,  26 
Atl.  20;  Moon  v.  Matthews,  227  Pa.  488,  76 
AU.  219,  29  L.  R.  A.  (N.  S.)  866,  136  Am.  St 
Rep.  902.  Whether  Hoffman  was  acting 
within  the  scope  of  his  authority  under  the 
facts  proved,  or  offered  to  be  proved,  was  a 
question  for  the  Jury.  He  was  an  employe 
of  appellee,  and  was  sfflit  with  some  kind 
of  Instructions  to  reclaim  tbe  silk  in  the 
possession  of  Mrs.  Marcus,  who  testified  that 
Mr.  Barrett  had  notified  her  by  telephone 
that  Hoffmao  would  call  for  It  that  day, 
and.  If  necessary,  take  it  by  force.  He  did 
call  for  the  silk  that  day  and  appellants 
offered  to  prove  that  he  took  It  by  force,  thus 
causing  the  injuries  about  which  complaint 
is  made.  Certainly,  under  these  circumstanc- 
es. It  was  for  the  Jury  to  determine  whether 
Hoffman  was  acting  wltbin  the  scope  of  his 
authority. 

[3]  It  is  contended  tliat  the  burden  of 
showing  that  Barrett  was  the  agent  or  serv- 
ant of  appellee,  and  the  extent  of  his  au- 
thority, was  upon  tbe  appellants.    U  It  be 
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conceded  that  tUs  Is  tbe  correct  mle,  the 
evidence  was  sufficient  to  submit  to  the  jury 
on  tbe  question  of  his  authority.  Mrs.  Mar- 
cus testified  that  the  president  of  the  cor- 
poration referred  her  to  Barrett  as  superin- 
tendent, saying  "whatever  he  says  goes." 
After  her  Interview  with  Barrett,  the  silk 
was  given  her,  she  took  It  home,  and  then 
followed  all  the  acts  about  which  complaint 
Is  made.  If  this  testimony  Is  believed.  It  is 
BDffldent  to  warrant  a  finding  by  the  Jury 
that  Barrett  was  authorized  to  act  for  and 
r^resent  the  appellee  »nd  that  In  pursuance 
of  his  authority  he  directed  Hoffman,  another 
employ^,  to  take  possession  of  tbe  silk  by 
force  If  necessary.  If  Hoffman  acting  by  di- 
rection of  Barrett  who  represented  the  com- 
pany committed  wrongful  acta  in  the  per- 
formance of  the  duty  thus  required  of  him,  It 
was  for  the  jury  to  say  whether  these  wrong- 
ful acts  were  done  In  the  course  of  his  em- 
ployment and  within  tbe  scope  of  his  author- 
ity. We  see  no  escape  from  this  conduslou. 
It  may  be  that  upon  a  trial  of  the  cause  the 
ai^ieHee  will  produce  testimony  to  contradict 
the  material  facts  relied  on  by  appellants, 
but.  If  so,  It  will  still  be  for  the  Jury  to 
pass  upon  the  credibility  of  witnesses  and 
determine  the  questions  ot  fact  Involved  In 
arriving  at  a  proper  verdict. 

It  Is  argued  that  what  Barrett  said  to 
Mrs.  Marcus  over  the  telephone  should  not 
be  admitted  as  evidence  in  any  way  binding 
upon  appellee.  This  position  is  asserted  up- 
4m  two  grounds:  First,  that  Barrett  was  not 
tbe  agent  of  appellee;  and,  second,  even  If 
an  agent,  tbe  principal  Is  not  bound  by  his 
dedamdons.  As  to  tbe  first  position,  we 
have  already  said  there  was  sufficient  evi- 
dence. If  believed  by  tbe  Jury,  to  warrant  a 
finding  that  Barrett  in  this  particular  trans- 
action was  authorized  to  act  for  and  repre- 
sent the  appdiee.  The  second  position  Is 
also  free  from  dlfflcnlty.  The  dedaratlons  of 
an  ageat  while  transacting'  the  business  of 
Wg  prlndpal  are  evidence  against  the  prln- 
dpal,  not  as  mere  declarations,  but  as  ex- 
plaining the  character  and  quality  of  the  act. 
Dick  T.  Cooper,  24  Pa.  217,  64  Am.  Dec.  652. 
In  tbe  case  at  bar  If  the  jury  should  deter- 
mine that  Barrett  had  authority  to  repre- 
sent appellee  tn  adjusting  the  complaint  of 
Mrs.  Marcus  about  the  silk  purchased,  what 
he  said  and  did  while  so  acting  may  be 
shown  at  the  trial  for  the  purpose  of  ex- 
plaining the  transaction  and  as  bearing  up- 
on the  question  of  his  authority.  It  will 
not  be  hdpful  to  pursue  the  discussion  fur- 
ther. We  tlUnk  the  excluded  offers  of  tes- 
timony should  have  been  admitted  and  that 
tbe  qnestlons  of  fact  raised  are  for  the  Jury 
with  proper  Instructions  by  the  conrt  as  to 
the  law  applicable  thereto. 

Assignments  of  error  sustained.  Judgment 
reversed,  and  a  venire  fadaa  de  novo 
awarded. 


(in  Pa.  IM) 

D'JOBKO  V.  BEBWIND-WHITH  COAL 
MIMINQ  CO. 

(Sapieme   Court  of  Pennsylvania.     April  10, 
1911.) 

1.  Masteb  and  Sebvani  (§  118*)— Ikjubt  to 
Sebvant — Negligence— Mines. 

Act  May  15,  1S93  (P.  Xj.  52),  requiring  the 
use  of  safety  lamps  in  bituminous  coal  mines, 
applies  only  to  mines  where  inflammable  gases 
are  found  or  a  sudden  inflow  of  gas  is  likely  to 
be  encountered,  and  the  requirements  of  the  act 
as  to  boring  test  holes  is  only  necessary  when 
the  entry  is  being  driven  towards,  or  In  dan- 
gerous proximity  to,  an  abandoned  mine  or  a 
part  suspected  to  contain  inflammable  gases  or 
to  be  inundated  with  water;  and  hence,  in  an 
action  for  the  death  of  a  miner  killed  by  an  ex- 
plosion alleged  to  have  been  caused  by  failure 
to  require  the  use  of  safety  lamps  and  to  drive 
test  boles,  plaintiff  cannot  recover  in  the  ab- 
sence of  proof  that  the  mine  is  gaseous  or  as 
to  tbe  necessity  of  driving  test  holes. 

[£]d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  209;  Dec.  Dig.  |  118;* 
Mines  and  Minerals,  Cent.  Dig.  f  219.] 

2.  Masteb  and  Sebvant  (|  95%*)— Injubt  to 
Sebvant— Neqlioence—Pebsons  Coufitl- 
SOBILT  Employed. 

The  owner  of  a  bituminous  coal  mine  who 
has  appointed  a  mine  foreman  as  required  by 
the  act  of  May  15,  1893  (P.  h.  52),  which  fore- 
man is  by  the  act  given  charge  of  the  mine,  as 
far  as  the  safety  of  miners  is  concerned,  is  not 
liable  for  an  injury  to  a  servant  due  to  an  ex- 
plosion resulting  from  the  negligence  of  such 
foreman. 

[Ed.  Note. — For  other  cases,  see  Master' and 
Servant,  Dec.  Dig.  $  95%.*] 

3.  Masteb  and  Sebvani  (i  179*)— Injuby  to 
Servant— Vice  Pbincipals. 

Emidoyers'  liabili^  Act  June  10,  1907  (P. 
Im.  623),  making  an  employer  liable  for  the  neg- 
ligence of  any  foreman  or  other  person  in 
charge  or  control  of  the  works,  will  not  be  con- 
strued to  be  applicable  to  a  mine  foreman  ap- 
pointed under  Act  May  16,  1893  (P.  L.  52); 
such  appointment  being  imposed  on  tbe  employ- 
er by  the  act  and  the  foreman  being  placed  in 
charge  of  the  works  of  the  mine,  so  far  as  the 
safety  of  the  miners  is  concerned,  since  such  a 
constructien  would  render  the  employer's  liabil- 
ity act  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  179.*] 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Action  by  Veronica  D'Jorko  against  the 
Berwlnd- White  Coal  Mining  Company.  Judg- 
meat  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

W.  M.  Gillespie  and  W.  B.  Adams,  for  ap- 
pellant   Cadmus  Z.  Gordon,  for  appelle& 

FELL,  J.  [1]  The  idalntUTs  husband  was 
killed  by  an  ^plosion  In  the  defendant's 
mine  where  he  was  employed  In  operating  a 
pneumatic  coal  cutter.  Tbe  negligence  alleg- 
ed was  In  the  failure  to  require  the  crew 
working  at  the  place  of  the  accldmt  to  ose 
safety  lamps  and  In  not  driving  bore  holes 
as  required  by  the  act  of  May  16,  1893  (P. 
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L.  IK9-  The  provision  of  the  act  relating  to 
the  use  of  safety  lamps  applies  only  to  mines 
where  Inflammable  gases  are  found  or  a  sud- 
den inflow  of  gas  Is  likely  to  be  encountered 
and  the  requirement  as  to  bore  holes,  only 
when  the  place  is  being  driven  towards  or  in 
dangerous  proximity  to  an  abandoned  mine, 
or  a  part  of  a  mine  "suspected  to  contain  In- 
flammable gases  or  which  may  be  Inundated 
with  water."  There  was  no  proof  that  the 
mine  was  gaseous  and  no  necessity  for  the 
use  of  safety  lamps  was  shown.  The  testi- 
mony as  to  the  necessity  for  driving  bore 
holes  was  too  meager  and  uncertain  to  sus- 
tain a  finding  for  the  plaintiff  on  that 
ground.  It  appeared  from  the  testimony  of 
the  plaintiff's  witnesses  that  they  bad  work- 
ed in  the  mine  for  a  number  of  years  with 
open  lights,  and  that  they  had  experienced 
no  trouble  from  gas,  and  knew  of  none  and 
that  the  escape  of  gas  from  an  unused  part 
of  the  mine  to  the  place  where  the  accident 
happened  was  merely  a  probability  under 
certain  conditions  that  were  not  shown  to 
exist  But,  even  if  the  alleged  negligence  in 
failing  to  drive  bore  holes  had  been  estab- 
lished, the  negligence  would  hare  been  that 
of  the  mine  foreman,  for  which,  as  the  learn- 
ed trial  Judge  correctly  held,  the  mineowner 
would  not  be  responsible. 

[2]  The  act  of  May  16,  1893  (P.  L.  62,  61), 
takes  the  management  of  mining  operations 
in  bitumtnouB  coal  mines  out  of  the  control 
of  the  owner,  and  places  it  in  the  charge  and 
control  of  a  certified  mine  foreman,  with 
whom  the  owner  or  his  superintendent  may 
not  interfere.  The  employment  of  a  mine 
foreman  is  made  compulsory  and  his  control 
of  the  underground  workings  of  the  mine  is 
as  full  and  absolute  as  that  given  to  the 
foreman  In  anthracite  mines  by  the  act  of 
June  2,  1891  (P.  L.  176),  and  nothing  is  left 
to  the  Judgment  and  control  of  the  own- 
er. In  Durkin  v.  Kingston  Coal  Co.,  171  Pa. 
193,  33  AU.  237,  29  L.  R.  A.  808,  50  Am.  St 
Rep.  801,  it  was  held  in  regard  to  the  latter 
act  that  a  person  injured  by  reason  of  the 
negligence  of  the  mine  foreman  had  no  right 
of  action  against  the  owner  of  the  mine,  for 
the  reason  that  the  state  made  the  mine 
foreman  its  representative  and  vested  in  him 
the  determination  of  all  questions  relating 
to  the  security  of  miners  with  power  to  com- 
pel compliance  with  bis  directions.  This 
decision  has  since  been  approved  and  follow- 
ed in  a  number  of  cases,  among  which  are 
Golden  v.  Mt  Jessup  Coal  Co.,  225  Pa.  164, 
73  Atl.  1103,  Dempeey  v.  Buck  Run  Coal 
Ck>.,  227  Pa.  571,  76  Atl.  745,  whidi  arose  nn- 
der  the  ad  of  1891,  and  Wolcntt  v.  Erie 
Coal  ft  Coke  Co.,  226  Pa.  204,  75  AQ.  197, 
where  the  act  of  1893  was  considered.  The 
underlying  principle  In  these  decisions  Is 
that  an  employer  cannot  be  held  responsible 
for  the  segligenee  of  a  person  over  whom  he 


has  no  control  and  to  whom  In  all  matters 
of  Judgment  and  direction  in  the  maiiage- 
ment  of  his  property  he  is  subordinated. 

[S]  The  employers'  liability  act  of  June 
10,  1907  (P.  L.  523),  does  not  effect  a  change 
in  the  law  as  before  announced.  If  the 
words  "foreman  or  any  other  person  In 
charge  or  control  of  the  works"  for  whose 
negligence  the  employer  is  made  liable  and 
who  in  any  action  for  death  or  Injury  Is 
made  the  agent  of  the  employer  apply  to  a 
representative  of  the  state,  certified  by  It 
to  be  competent,  employed  by  its  direction 
and  placed  in  charge  of  the  works,  to  carry 
out  its  instructions,  the  act  would  be  uncon- 
stitutional. In  view  of  the  decisions  upon 
the  subject  before  the  passage  of  the  act,  it 
should  be  assumed  that  it  was  not  the  legis- 
lative Intent  to  Include  a  class  for  whose 
negligence  this  court  had  held  an  employer 
cannot  be  made  liable.  The  act  should  there- 
fore be  so  construed  as  to  limit  Its  applica- 
tion to  persons  over  whom  an  employer  has 
control  and  who  in  fact  represent  blm.  This 
is  as  far  as  legislation  can  go. 

The  Judgment  is  afRrmed. 


(zn  fb.  170) 
COMMONWEALTH  r.  CA8BT. 

(Supreme  Court  of  Pennsylvania.     April  10, 
1911.) 

Statutes  Q[  81 'V— Special  Laws— Regula- 
tion or  EMPLOTMKNT  ON  PUBLIC  WOBKS. 
So  far  as  a  municipal  corporation  is  en- 
dowed with  power  to  contract  and  to  acquire, 
hold  and  dispose  of  property,  and  is  subject  to 
the  liabilities  incident  to  the  exercise  of  such 
power,  it  is  exempt  from  interference  by  the 
legislature  the  same  as  private  corporations, 
and  hence  Act  July  26,  1897  (P.  L.  418),  regu- 
lating the  hours  of  work  for  persons  in  the  em- 
ploy of  municipal  corporations,  or  otherwise 
engaged  in  public  work,  ia  in  violation  of  Const. 
art.  3,  i  7,  forbidding  special  laws  regulating 
labor,  trade,  mining,  or  manufacturing,  there 
t>eing  nothing  in  the  nature  of  a  municipal  cor- 
poration, as  an  employer  of  labor,  which  war^ 
rants  differentiating  it  from  any  other  corporate 
employer. 

[Ed.  Note.— For  other  cases,  aee  Statutes, 
Cent.  Dig.  §  901    Dec.  Dig.  {  81.*1 

Appeal  from  Superior  Court. 

John  F.  Casey  was  convicted  of  violating 
the  act  making  eight  hours  a  day's  work  for 
laborers  on  public  works,  and  he  appeals. 
Reversed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

Denis  A.  E.  Behen,  for  appellant  John 
Marron,  F.  O.  McGirr,  and  W.  A.  Blakeley, 
Dlst  Atty..  for  the  Oommonwealtb. 

STEWART,  J.  This  appeal  challenges  the 
constitutionality  of  the  act  6f  July  26,  1897 
(P.  L.  418),  entitled  "An  act  to  regulate  the 
hours  of  mechanics,  worklngmen  and  la^r- 
ers  in  the  employ  of  the  state  or  municipal 
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corporations  tbereln,  or  otherwise  engaged 
on  public  works."  Briefly  the  act  provides 
that  eight  hoars  ont  of  the  twenty-four  of 
each  day  shall  make  and  constltnte  a  legal 
day's  work  for  mechanics,  worklngmen,  and 
latwrers  engaged  and  employed  as  Indicated 
In  the  title,  and  makes  failure  to  comply 
with  Its  provisions  on  the  part  of  any  person 
or  persons  contracting  with  the  state  or  any 
mtmidpal  corporation  a  misdemeanor  pun- 
ishable by  fine  not  exceeding  $1,000. 

[1]  The  defendant,  with  another,  contract- 
ed with  the  city  of  Pittsburg  to  construct 
for  the  municipality  a  filtration  plant.  He 
was  charged  with  violation  of  the  act,  in 
that  he  had  permitted  and  caused  certain  me- 
chanics, worklngmen,  and  laborers  employed 
by  him  and  his  associate  upon  the  work  to 
labor  on  certain  days  named  more  than  eight 
hours  In  the  twenty-four,  was  found  guilty 
and  sentenced  accordingly.  On  appeal  to  the 
superior  court,  the  constitutionality  of  the 
act  was  upheld,  and  the  Judgment  and  sen- 
tence of  the  court  below  were  sustained.  In 
the  conclusion  thus  reached  we  cannot  con- 
cur. In  the  consideration  of  the  question 
thug  presented,  little  is  to  be  gained  from 
the  decisions  In  other  states,  with  respect  to 
laws  regulating  hours  of  labor.  What  may 
be  In  strict  accordance  with  the  Constitution 
of  another  state  may  be  In  open  conflict  with 
onr  own;  and,  while  it  may  be  that  in  one  or 
more  states  where  the  constitutional  limita- 
tions are  not  unlike  ours  decisions  are  to  be 
found  upholding  stich  legislation  as  we  have 
here,  yet  upon  examination  of  the  cases  It 
will  be  seen  that  they  rest  fundamentally 
on  a  doctrine  which  has  not  only  never  been 
rect^nlzed  with  us,  but  one  which  Is  opposed 
to  the  general  current  of  authority.  This 
doctrine  so  identifies  the  municipality  with 
the  state  as  to  resolve'' every  municipal  power 
and  function  Into  an  expression  of  agency 
derived  from  the  state;  whereas  that  which 
has  met  with  the  more  general  acceptance 
distinguishes  clearly  between  those  powers 
and  functions  In  the  exercise  of  which  the 
municipality  is  the  agent  and  representative 
of  the  state,  and  those  which  it  has  been  in- 
vested with  for  the  accomplishment  of  ends, 
in  which  the  sovereign  has  no  concern  what- 
ever, holding  that  as  to  the  latter  the  mn- 
nidpallty  is  to  be  regarded  as  a  private  cor- 
poration. 

The  bearing  of  this  distinction  upon  the 
present  controversy  will  be  apparent  when 
we  state  the  governing  question  in  the  case, 
it  is  this:  Does  the  act  under  considera- 
tion offend  against  the  constitutional  inhibi- 
tion of  special  laws  regulating  labor,  art  3, 
i  77  If  municipalities,  notwithstanding  the 
clear  distinction  between  their  governmental 
and  proprietary  powers,  axe  nevertheless  to 
be  regarded  in  whatever  they  do  as  instru- 
maitallties  and  agents  of  the  sovereign  pow- 
er, then  it  follows  that  inasmuch  as  the 
state,  like  the  Individual,,  can  limit  the  hours 
of  labor  of  its  own  employ^  it  may  Impose 


what  regulations  it  chooses  ui)on  its  subordi- 
nate subdivisions,  since  the  servants  of  the 
latter  are  the  servants  of  the  former.  If, 
however,  the  distinction  Is  to  be  allowed,  and 
municipalities  with  respect  to  matters  not 
political  and  governmental,  but  proprietary 
and  private,  are  to  be  regarded  as  private 
corporations  with  corresponding  powers  and 
duties,  then  the  Inquiry  must  be  whether  the 
act  under  consideration  Is  a  special  or  gen- 
eral law.  We  have  said  that  the  doctrine 
that  municipalities  are  to  be  considered  In 
no  other  light  than  agencies  of  the  state  is 
opposed  to  the  general  current  of  authority. 
In  support  of  this  we  quote  what  is  said  by 
Judge  Dillon  in  bis  excellent  work  on  Mu- 
nicipal Corporations,  §  66  (39).  It  is  im- 
possible to  abridge  the  extract  within  nar- 
rower limits  than  the  text  without  impair- 
ment of  the  thought.  "It  assists  to  an  under- 
standing of  the  extent  of  legislative  power 
over  municipal  corporations  proper  (incor- 
porated towns  and  cities)  to  observe  that 
these,  as  ordinarily  constituted,  possess  a 
double  character;  the  one  governmental,  leg- 
islative, or  public ;  the  other,  in  a  sense,  pro- 
prietary or  private.  The  distinction  between 
these,  though  sometimes  difficult  to  trace,  is 
hlglily  important,  and  is  frequently  referred 
to,  particularly  In  the  cases  relating  to  the 
implied  or  common-law  liability  of  munici- 
pal corporations  for  the  negligence  of  their 
servants,  agents,  or  officers  in  the  execution 
of  corporate  duties  and  powers.  On  this  dis- 
tinction, indeed,  rests  the  doctrine  of  such 
Implied  liability.  In  its  governmental  or 
public  character,  the  municipal  corporation 
Is  made,  by  the  state,  one  of  Its  instruments, 
oc  the  local  depository  of  certain  limited  and 
prescribed  political  powers,  to  be  exercised 
for  the  public  good  on  behalf  of  the  state 
rather  than  for  itself.  In  this  respect,  it  la 
assimilated,  in  its  nature  and  functions,  to 
a  county  corporation,  which  is  purely  part 
of  the  governmental  machinery  of  the  sov- 
ereignty which  creates  it.  Over  all  its  civil, 
political,  or  governmental  powers,  the  au- 
thority of  the  Legislature  Is  in  the  nature  Of 
things  supreme  and  without  limitation,  un- 
less the  limitation  is  found  in  the  Constitu- 
tion of  the  particular  state.  But  in  its  pro- 
prietary or  private  character  the  theory  is 
that  the  powers  are  supposed  not  to  be  con- 
ferred, primarily  or  chiefly,  from  considera- 
tions connected  with  the  government  of  the 
state  at  large,  but  for  the  private  advantage 
of  the  compact  community  which  Is  incor- 
porated as  a  distinct  legal  personality  or 
corporate  Individual ;  and  as  to  such  powers, 
and  to  property  acquired  thereunder,  and 
contracts  made  with  reference  thereto,  the 
corporation  is  to  be  regarded  qno  ad  hoc  as 
a  private  corporation,  or  at  least  not  public 
In  the  sense  that  the  power  of  the  Legisla- 
ture over  it  or  the  rights  represented  by  it 
is  omnipotent"  The  cases  cited  by  Judge 
Dillon  in  support  of  the  tepct  show,  liow  yrlde- 
ly   the  view  expressed  has  prevailed.     To 
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quote  at  length  ftom  tbeee  dedsions  would 
nnduly  lengthen  this  opinion,  and  for  tbnt 
reason  it  must  be  arolded ;  but  the  question 
Is  so  concisely  stated  and  so  satisfactorily 
resolved  in  Atkins  v.  Eandolph,  31  Vt  226, 
237,  that  a  quotation  from  the  opinion  in 
that  case  may  be  allowed :  "It  is  true,"  says 
Judge  Barrett,  In  delivering  the  opinion  of 
the  court,  "that  In  some  respects  the  Legis- 
lature have  a  power  in  respect  to  municipal 
corporations  that  they  have  not  In  respect  to 
private  corporations,  or  Individuals.  They 
may  alter  or  abolish  municipal  corporations 
at  pleasure,  but  yet  not  so  as  to  defeat  the 
pecuniary  rights  of  individuals  as  against 
such  corporations,  or  as  depending  on  their 
existence.  The  Legislature  have  the  same 
power  in  respect  to  private  corporations 
when  that  power  is  reserved  in  the  law 
creating  them.  So  far  as  a  municipal  corpo- 
ration Is  endowed  by  law  with  the  power  of 
contracting,  and,  as  such,  is  made  capable  of 
acquiring,  holding  and  disposing  of  property, 
and  subject  to  the  liabilities  incident  to  the 
exercise  of  such  power  and  capacity,  such 
municipal  corporations  must  stand  on  the 
same  ground  of  exemption  from  legislative 
control  and  interference  as  a  private  corpo- 
ration." The  same  views  are  expressed  in 
the  more  recent  cases  of  People  ex  rel.  v. 
Coler,  166  N.  Y.  1,  69  N.  B.  716,  82  L.  R.  A. 
814,  82  Am.  St  Rep.  605,  and  In  CTeveland  v. 
Clements  Bros.  Construction  Co.,  67  Ohio  St. 
197,  65  N.  B.  886,  59  L.  R.  A.  775,  93  Am.  St 
Rep.  670 ;  and,  while  the  naked  question  has 
never  been  expressly  decided  by  the  Supreme 
Court  of  the  United  States,  yet  that  court  In 
its  adjudications,  as  said  by  Justice  Moody 
in  the  recent  case  of  Hunter  v.  Pittsburgh, 
207  U.  8.  161,  179,  28  Sup.  Ct  40,  62  L.  Ed. 
151,  has  never  extended  the  absolute  power 
«/f  the  state  over  the  property  of  municipal 
corporations  beyond  property  held  and  nsed 
for  governmental  purposes;  while  in  nnmer- 
otrt  dases,  many  of  which  he  cites,  he  says 
that  that  court  has  noticed  the  distinction 
which  Judge  Dillon  makes. 

The  decisions  In  our  own  state  on  the 
main  proposition  arc  in  entire  accord  with 
the  authorities  we  have  dted,  and  clearly 
recognize  the  dual  character  of  municipal 
corporations  with  respect  to  their  powers 
and  duties.  In  Western  Savings  Fund  So- 
ciety V.  Philadelphia,  31  Pa.  175,  72  Am.  Dec. 
730,  It  is  said  by  Lewis,  C.  J. :  "The  restric- 
tion upon  the  power  of  a  municipal  corpora- 
tion to  enter  into  contracts  which  may  pre- 
vent it  from  performing  Its  duty  to  the  pub- 
lic is  nothing  more  than  the  application  of 
the  principle  which  avoids  the  contracts  of 
individuals  when  they  are  detrimental  to  the 
public  rights.  But  the  contracts  which  a 
municipal  corporation  may  make  for  the 
purpose  of  supplying  the  inhabitants  with 
gaslight  In  their  streets  and  houses  relate  to 
the  'things  of  commerce,'  as  distinguished  in 
the  dvil  law  from  the  'things  public,'  which 
are  regulated  by  the  sovereign.    Such  con- 


tracts are  not  made  by  the  nranld^ml  cor- 
poration, by  virtue  of  Its  i>ower8  of  local 
sovereignty,  but  In  Its  capacity  of  a  private 
corporation.  The  supply  of  gaslight  is  no 
more  a  duty  of  sovereignty  than  the  supply 
of  water.  Both  these  objects  may  be  accom- 
plished through  the  agency  of  individuals  or 
private  corporations,  and  In  very  many  In- 
stances they  are  accomplished  by  those  means. 
If  this  power  Is  granted  to  a  borough  or  a  dty, 
it  is  a  spedal  private  franchise,  made  as 
well  for  the  private  emolument  and  advan- 
tage of  the  city  as  for  the  public  good.  The 
whole  investment  is  the  private  property  of 
the  city,  as  much  so  as  the  lands  and  houses 
belonging  to  It"  In  the  case  Immediately 
following,  between  the  same  parties  (West- 
em  Savings  Fund  Society  v.  Phlla.,  31  Pa. 
185),  it  is  said  by  Strong,  J.:  "As  a  local 
sovereign  It  (city  of  Philadelphia)  has  no  au- 
thority to  enter  Into  the  business  of  manu- 
facturing and  selling  gas,  for  its  sovereignty 
did  not  extend  to  such  subjects,  any  more 
than  it  did  to  almost  any  other  manufac- 
ture. It  Is  true  a  municipal  corporation  is 
not  bound  by  any  engagement  which  pre- 
vents a  discharge  of  the  duties  Imposed  upon 
It  by  its  organic  law,  for  the  plain  reason 
that  such  engagements  are  contrary  to  law. 
But  when  such  a  corporation  engages  in 
things  not  public  In  their  nature,  it  acts  as  a 
private  individual,  no  longer  legislates,  but 
contracts,  and  is  as  much  bound  by  its  en- 
gagements as  Is  a  natural  person."  Follow- 
ing these  cases  we  have  Philadelphia  v, 
Fox,  64  Pa.  169,  the  effect  of  which  is 
strangely  misapprehended,  since  it  is  cited 
as  expressing  a  contrary  view.  The  point 
there  decided,  germane  to  the  present  In- 
quiry, was  that  a  munldpal  charter  Is  not  a 
contract  with  the  state,  and  that  the  state 
through  the  Legislature  has  the  power  to  en- 
large or  modify  the  Internal  arrangement  of 
the  munldpallty  so  chartered,  or  extinguish 
It  at  Its  pleasure.  But  It  was  there  held 
that  so  long  as  the  munldpallty  exists,  while 
constantly  In  subjection  to  the  will  of  the 
sovereign,  it  yet  enjoys  the  right  and  Is  sub- 
ject to  the  liabilities,  of  any  other  corpora- 
tion, public  or  private;  that  "this  was  the 
very  object  of  making  It  a  body  politic,  giv- 
ing it  a  legal  entity  and  name,  a  seal  by 
which  to  act  in  solemn  form,  a  capacity  to 
contract  and  be  contracted  wltli,  to  sue  and 
be  sued,  a  persona  standi  in  Judlcio,  to  hold 
and  dispose  of  property,  and  thereby  to  ac- 
quire rights  and  incur  responsibilities."  The 
cases  we  have  dted  wtere  all  approved  and 
followed  in  Wheeler  v.  Philadelphia,  77  Pa. 
338,  and  again  in  Qlrard  Life  Ins.  Co.  v. 
Philadelphia,  88  Pa.  893.  A  very  brief  ex- 
tract from  the  opinion  in  the-  latter  case  will 
indicate  the  point  there  at  issue,  and  show 
the  attitude  of  the  court  with  respect  to  the 
matter  about  which  we  are  Inquiring:  "The 
supplyliig  of  water  and  gas  to  a  city  is  not  a 
municipal  duty.  Hence,  when  the  dty  un- 
dertakes to  do  so,  it  acts,  not  by  virtue  of 


Digitized  by 


Google 


OmnJ 


wxissMAK  ▼.  voiipro 


81 


taj  rights  of  aoTocelgiity,  but  exercises 
Bierdy  the  functions  of  a  private  corpora- 
Qon."  Further  examination  of  our  own 
eases  la  unnecessary.  Those  we  have  dted 
■bow  conclusively  that  with  us  municipal 
eorporatiouB  exist  In  this  dual  character, 
and  that  as  to  those  concerns  which  are 
not  goTemmental  and  political  they  enjoy 
the  rights  and  are  subject  to  the  duties 
which  attach  to  private  corporations.  Un- 
der the  doctrine  asserted  In  all  our  cases, 
the  city  of  Pittsburg  In  constructing  its  fil- 
tration plant  as  a  necessary  part  of  Its  wa- 
ter ^stem  was  not  exercising  a  right  of  sot" 
erelgnty,  was  not  therefore  an  agent  or  In- 
afrumentality  of  the  state,  but  was  acting 
as  a  private  corporation. 

[2]  How,  then,  does  this  case  stand?  The 
act  by  its  terms  Includes  all  the  municipali- 
ties in  the  state,  and  it  Is  urged  that,  inas- 
much as  it  includes  all  of  a  class,  it  is 
therefore  not  special,  but  general.  It  re- 
quires no  argument-  to  show  that  this  at- 
tempt at  classification,  if  so  intended,  must 
ttU.  In  the  matter  of  legislative  classifica- 
tion, r^ard  Is  always  to  be  had  to  the  sub- 
ject to  which  It  relates.  Notwithstanding 
the  act  embraces  all  of  a  particular  class, 
yet  if  the  subject  to  one  not  within  the  pur- 
poses of  classification,  the  law  to  speciaL 
Such  is  the  doctrine  of  our  cases,  especially 
vnphaslzed  and  expounded  In  Ayars'  Ap- 
peal, 022  Pa.  266,  16  Atl.  356,  2  Ia  R.  A. 
677,  and  In  Wyoming  Street,  137  Pa.  494,  21 
AtL  74.  The  purpose  and  subject  of  the  act 
nnder  consld^tion  are  both  clearly  ex- 
pressed in  the  titles  which  reads  "An  act  to 
regulate  the  hours  of  mechanics,  working- 
men  and  laborers  In  the  employ  of  the  state 
or  municipal  corporations  therein,  or  other- 
wtoe  ragaged  on  public  works."  The  basis 
ot  all  dasslflcatlon  to  a  difference  in  condt- 
tiona.  When  difference  In  conditions  exists 
to  an  «Et«nt  that  certain  political  subdivi- 
sions would  be  oppressed  by  general  laws  re- 
quired for  the  welfare  or  convenience  of 
certain  other  nibdlvlsions,  classification  may 
be  resorted  to  to  provide  proper  legislation 
for  each.  When  no  such  difference  exists, 
classification  to  never  allowed.  It  to  impos- 
sible to  suggest  a  difference  between  munic- 
ipal corporations  and  private  corporations 
that  would  make  a  regulation  as  to  number 
of  hours  to  be  employed  In  a  day  suitable 
for  one  class  unsuitable  for  the  other. 
There  to  no  pretense  that  there  to  any  such 
difference.  So  far  as  labor  to  concerned,  no 
more  to  involved  tn  the  construction  of  pub- 
lic works  than  In  private  enterprises  of  like 
character.  The  classification  here  attempted 
Is  not  vrlth  a  view  to  meet  the  wants  of 
tainnicipal  corporations  as  dtotlngnlsfaable 
from  other  corporations,  but  to  ameliorate 
labor  conditions,  and  it  rests  on  neither 
distinction  nor  difference.  As  well  attempt 
to  classify  for  labor  regulations  corporations 


according  to  their  capital  stock,  and  impose 
the  regulations  upon  those  only  whose  capi- 
talization brings  them  wlQiln  the  designated 
class. 

Following  our  own  adjudications,  too  ex- 
plicit to  be  mistaken.  It  results  necessarily 
that  the  act  under  consideration  offends 
against  the  seventh  section  of  article  3  of 
the  Constitution,  which  forbids  special  legis- 
lation regulating  labor.  If  this  were  an  at- 
tempt by  general  law  to  regulate  the  hours 
of  labor  throughout  the  state,  the  argument 
in  support  of  the  act  based  on  legislative 
exercise  of  police  power  would  call  for  con- 
sideration; but,  as  the  case  stands,  discus- 
sion of  thto  larger  question  would  be  wholly 
Irrelevant  We  rest  our  decision  on  the 
conclusion  reached,  that  the  act  transcends 
the  power  of  the  Legislature,  in  that  it  to 
special  with  regard  to  a  subject  which  can 
only  be  legislated  upon  by  general  law. 

The  Judgment  of  the  superior  court  to  re- 
versed, as  weU  as  the  Judgment  of  the  court 
of  quarter  sessions  of  Allegheny  county,  and 
the  defendant  to  discharged  from  hto  recog- 
nizance. 


(84  Conn.  SM) 

WEISSMAN  v.  VOIiINO  et  al. 

(Supreme  Court  of  Hlrrora  of  Connecticut    June 
15,  1911.) 

MoBTOAoni  (I  151*)— OoRsrauoTioir— Pbiobi> 

TY— NOTIO. 

A  mortgage  provided  that  the  mortgagee 
would  advance  the  amount  thereof  in  fonr_pay- 
ments,  each  one  payable  at  a  certain  stage 
of  the  building  operations  of  a  house  which  was 
being  erected  on  the  mortgaged  land.  The  pay- 
ments, were  represented  by  duebills,  each  con- 
taining a  reservation  to  the  mortgagee  of  the 
right  to  withhold  payment  in  the  event  of  any 
liens  or  claims  for  liens  existing  against  the 
building  at  the  time  the  payment  matures. 
Held,  that  the  mortgage  gave  sufficient  notice 
to  give  it  priority  over  any  other  claim  upon 
the  property,  and  the  mere  fact  that  the  ad- 
vances under  certain  circumstances  might  not 
be  made  did  not  render  the  mortgage  so  ancer- 
tain  as  not  to  give  notice. 

{EH.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  833;   Dec.  Dig.  |  151.*] 

Appeal  from  Superior  Court  New  Haven 
County;   Joel  H.  Reed,  Judge. 

Action  to  foreclose  a  mortgage  by  JoseiA 
Weissman  against  Ferdinando  Vollno  and  the 
Hubbell  &  Merwln  Company.  From  a  Judg- 
ment for  plaintiff,  the  totter  defendant  ap> 
peals.    Affirmed. 

James  B.  Wheeler,  for  appellant  Beb- 
Jamln  Slade,  for  appellee. 

BORABACK,  J.  [1]  In  September,  1909, 
the  defendant  Vollno  applied  to  the  plaintiff 
tfr  a  loan  of  $1,100  for  the  purpose  of  pay- 
ing for  a  building  lot  and  erecting  a  house 
thereon.  Weissman  secured  a  deed  of  a  lot 
in  Hamden,  Conn.,  made  directly  to  Vollno, 
and  on  September  9,  1909,  Volluo  gave  Jito 
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promissory  note  for  $1,100  to  the  plaintiff, 
payable  four  months  after  date.  The  pay- 
ment of  this  note  was  secured  by  a  mortgage 
of  the  same  data  npon  the  lot  The  consid- 
eration for  the  note  and  mortgage  consisted 
of  a  bonus  of  $200,  the  purchase  price  of  the 
lot  $375,  and  the  promises  of  the  plaintiff  to 
make  future  advances  amounting  to  $525.  It 
appears  in  the  condition  of  the  mortgage 
deed  that  the  mortgagor  "will  become  indebt- 
ed to  the  mortgagee  In  the  further  sum  of 
five  hundred  and  twenty-flve  dollars,"  under 
an  agreement  by  the  terms  of  which  the 
plaintiff,  as  mortgagee,  agreed  to  advance  to 
the  defendant  Volino  $525  In  four  payments. 
These  four  payments  were  represented  by 
tour  duebilla  all  dated  September  0,  1909, 
addressed  to  the  defendant  VoIlno  and  signed 
by  the  plaintiff,  each  one  payable  at  a  cer- 
tain stage  of  the  building  operations,  and 
each  one  containing  the  reservation  to  the 
plaintiff  of  the  right  to  withhold  payment 
"ia  the  event  of  any  liens  or  claims  for  Uens 
existing  against  said  building  at  the  time 
tills  payment  matures."  This  mortgage,  con- 
taining copies  of  these  duebills,  was  record- 
ed in  the  office  of  the  town  clerk  of  Hamden 
on  September  10,  1909.  The  defendant,  the 
Hubbell  &  Merwin  Company,  under  a  con- 
tract with  the  defendant  Volino,  began  to 
furnish  materlala  and  render  services  for  the 
erection  of  a  dwelling  house  on  the  mortgag- 
ed premises  on  September  15,  1909,  and  ceas- 
ed furnishing  such  materials  and  rendering 
such  services  on  December  IS,  1909.  On  Feb- 
ruary 8,  1910,  the  Hubb^  A  Merwin  Com- 
pany caused  a  mechanic's  lien  for  $887.37  to 
be  placed  upon  the  land  and  building  men- 
tioned in  the  mortgage.  On  September  23, 
1909,  the  plaintiff  paid  Volino  $100 ;  on  Octo- 
ber 15,  1909,  $175 ;  and  on  November  1,  1909, 
$150  on  the  dueblUs.  The  fourth  order  was 
never  presented  to  the  plaintiff  nor  paid  by 
him.  It  appears  that  the  plaintiff  at  the 
time  the  several  payments  were  made  had 
no  knowledge  that  the  Hubbell  &  Merwin 
Company  bad  furnished  any  materials  or 
had  rendered  services  to  the  defendant  Vo- 
lino, or  that  this  company  had  any  liens  or 
dalms  of  liens  against  the  property  described 
In  the  mortgage.  The  Hubbell  &  Merwin 
Company  claimed  that  Its  mechanic's  lien 
should  be  given  priority  over  all  sums  ad- 
vanced by  the  plaintiff  to  VoUno  after  Sq>- 
tember  15,  1900,  the  date  when  it  began  to 
furnish  materials  and  render  services.  The 
c6nrt  overruled  this  claim,  and  held  that 
the  plaintiff's  mortgage  had  priority  over 
the  mechanic's  Uea  of  the  Hubbell  &  Merwin 
Company  to  the  full  amount  of  his  advance- 
ment to  Volino.  The  value  of  the  mortgaged 
premises  Is  $1,400. 

No  question  Is  made  as  to  the  good  faith 
of  the  contract  for  the  lK>nus  and  the  pur- 
ciMse  price  of  the  property.  The  controversy 
Is  over  that  portion  of  the  agreement  relat- 
ing to  future  advances.  It  Is  claimed  that 
the  debt  for  advances  to  be  made  is  not  suffi- 


ciently described  In  the  mortgage.  In  that 
there  was  no  absolute  and  ungualifled  agree- 
ment upon  this  subject  True  It  Is  that  the 
plaintiff  reserved  the  right  to  withhold  pay- 
ment In  the  ^vent  of  any  liens  or  Claims  ex- 
isting at  the  time  when  payment  of  the  dif- 
ferent orders  was  to  be  made.  Bnt  the  mort- 
gage gave  full  notice  of  that  fact.  Here  was 
a  binding  contract  to  advance,  unless  dr- 
cnmstances  should  arise  that  would  make  It 
Inequitable  to  enforce  a  specific  performance 
as  against  him.  There  Is  an  element  of  un- 
certainty in  all  mortgagee  made  to  secure 
payments  In  the  future;  such  as  mortgages 
to  secure  bail,  bonds  for  sheriff,  administra- 
tors, Indorsers,  and  the  like.  In  such  trans- 
actions a  contingency  always  exists  as  to 
what  may  be  done  In  the  future,  yet  it  will 
hardly  be  claimed  that  this  class  of  securi- 
ties is  invalid  because  there  Is  no  fixed  and 
definite  obligation  to  pay.  It  Is  necessary 
that  the  condition  of  a  mortgage  deed  to 
be  valid  against  sut>8equent  bona  fide  pur- 
chasers or  Incumbrancers  must  be  such  that 
its  record  will  give  notice  with  reasonable 
certainty  of  the  nature  and  amount  of  the 
incumbrance  upon  the  property.  Beach  v. 
Osborne,  74  Conn.  405,  408,  60  AU.  1019, 
1118 ;  Bouton  V.  Doty,  09  Conn.  631,  543,  37 
Atl.  1064 ;  Hubbard  v.  Savage,  8  Conn.  215, 
219.  The  description  of  the  debt  In  this  case 
satisfies  these  requirements.  An  examination 
of  the  land  records  of  the  town  of  Hamden 
would  have  disclosed  the  true  nature  of  the 
Incumbrance  in  question,  and  would  have 
given  the  Hubbell  &  Merwin  Company,  who 
are  chargeable  with  notice,  sufficient  infor- 
mation as  to  the  amount  of  the  incumbrance. 
Ketchum  r.  Jauncey  and  Others,  23  Conn. 
123;  Crane  v.  Deming,  T  Conn.  887;  Hub- 
bard T.  Savage,  8  Conn.  815;  Lewis  v.  De- 
forest 20  Conn.  427;  Beach  r.  Osborne,  74 
Conn.  405,  50  Ati.  1019,  Ilia  "Every  person 
who  takes  a  conveyance  of  an  interest  in 
real  estate  Is  conclusively  presumed  to  know 
those  facts  which  appear  upon  the  land  rec- 
ords concerning  the  diain  of  title  of  the 
property  described  In  the  conveyance,  and 
this  Imputed  knowledge  is  for  all  legal  pur- 
poses tjie  same  In  effect  as  actual  knowl- 
edge." Beadi  y.  Osborne  et  al.,  74  Conn. 
405,  BO  Ati.  1019;  Hamilton  v.  Nutt  34  Conn. 
601,  510 ;  Ensign  v.  Biatterson,  68  Conn.  298, 
305,  36  Ati.  51 ;  Hunt  v.  Mansfield,  31  Conn. 
488,  490.  The  present  case  is  easily  distin- 
guished from  MatE  v.  Arick  in  76  Conn.  388, 
56  Ati.  630,  relied  npon  to  support  the  con- 
tention of  the  defendant  in  this  action. 
There  the  debt  was  contingent  and  the  rec 
ord  described  an  absolute  and.  uncondi- 
tional mortgage.  The  debt  which  the  court 
found  to  be  due  in  that  case  was  not 
truthfully  described  In  the  mortgage.  Here 
the  transaction  was  fully  and  truly  set 
forth  in  the  mortgage  which  was  made  and 
recorded  several  days  before  the  defend- 
ant company  commenced  to  render  serv- 
ices to  and   furnish  materials  for   Volino. 
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Aawe  have  seen,  the  law  provides  that  the 
defendant  liad  knowledge  not  only  of  the  deed, 
bat  of  its  language.  The  mortgagee  made 
these  advancements  without  any  notice  of 
the  existence  of  the  claim  of  the  defendant, 
and  there  is  no  foundation  for  its  claim  of 
priority  upon  the  ground  that  be  had  knowl- 
edge. 

There  is  no  error.    The  other  Judges  oon- 
cnrred. 


(84  Cbnn.  34S) 

CONWAY  T.  GXTY  OF  WATERBDBY. 

(Sapreme  Court  of  Errors  of  Coonecticnt 

June  15,  1911.) 

1-  MtrmciPAi,  CoBPOBATioNB  (§  822*)  — Dk- 
recTivE  Stbbets— Actions— bvidencb—Ih- 
srsucnoNS. 

Where,  in  an  action  against  a  city  for  in- 
juries to  a  street  car  conductor  struck  by  a  pro- 
jecting plank  placed  by  the  city  in  the  street 
to  protect  work  thereon,  there  was  evidence 
that  the  conductor  knew  of  the  planks,  and  that 
the  motorman,  according  to  the  rules,  had,  on 
a  prior  trip,  by  signal,  called  the  conductor's 
attention  to  the  obstructions,  a  charge  that  If 
the  city  and  the  motorman  were  negligent,  and 
the  negligence  of  the  motorman  was  the  proxi- 
mate cause,  there  could  be  no  recovery,  was 
sufficiently  favorable  to  the  city,  especially  in 
Tiew  of  the  fact  that  the  fellow-servant  rule 
that  an  empI^A  assumes  the  risk  of  inju^ 
from  the  negligence  of  coemploy^s  could  not 
be  invoked  by  the  city. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  822.*] 

2.  TkiAi.  (J  266*)— IwsTBucTiONs— Request. 

Where  the  court  used  the  words  "negll- 
cent"  and  "negligence"  in  referring  to  the 
daimed  carelessness  of  the  conductor,  the  city, 
and  the  motorman,  and  stated,  in  speaking  of 
the  claimed  negligence  of  the  city,  that  it  was 
a  want  of  reasonable  care,  and  that  reasonable 
care  was  care  in  proportion  to  the  danger  ap- 
prehended, and  declared,  in  referring  to  the 
claimed  negligence  of  the  motorman,  that  the 
jury  would  consider  whether  or  not  he  acted  as 
a  reasonable  man  when  he  approached  the  ob- 
structions, without  repeating  to  the  conductor 
the  warning  signal  given  on  a  former  trip,  the 
fallnre  to  define  contributory  negligence,  except 
to  state  that  it  consisted  in  the  conductor's  neg- 
ligent act  eontribntiog  to  the  injury,  was  not 
erroneous  In  the  absence  of  any  requested  charge 
on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  628-641;  Dec.  Dig.  f  ^56.*] 

a  NkgUGIROK  (I  141*)— CONTBIBTJTOBT  NEO- 
IJGElfCE-.lNSTBtIcnON8. 

In  negligence  actions.  It  is  proper  and  gen- 
erally necessary  for  the  court  in  submitting  the 
question  of  plamtilFs  contributory  negligence  to 
define  the  standard  of  duty  as  that  of  a  person 
of  ordinary  prodence  in  similar  circumstances. 
_[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  H  382^89©;   Dec.  Dig.  {  Ul.*T 

Appeal  from  District  Court  of  Waterbury; 
Frederick  M.  Peasley,  Judge. 

Action  by  Adam  F.  Conway  against  the 
City  of  Waterbury  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 


by  defendant's  negligence.  There  was  • 
verdict  and  Judgment  for  plalntUf,  and  de- 
fendant appeals.    Affirmed. 

Edward  B.  Reiley,  Jr.,  for  appellant 
James  M.  Lorncb,  for  appellee. 

HAlih,  O.  J.  Upon  the  trial  of  this  case  to 
the  Jury  the  plaintiff  claimed  to  have  proved 
that  on  the  12fh  of  October,  1909,  at  a  cer- 
tain place  on  the  west  side  of  North  Main 
street  in  Waterbury,  long  planks  had  been 
placed  by  employes  of  the  city,  extending 
from  the  curb  on  the  west  to  a  point  so  close 
to  the  street  railway  traclcs  on  said  street 
that  the  end  of  one  of  the  planks  projected 
over  the  running  boards  of  the  open  trolley 
cars  as  they  passed  said  point;  that  the 
plaintiff  was  on  said  day  a  conductor  on  a 
trolley  car,  and  while  his  car  was  running 
south  on  said  street  and  he  was  standing 
on  the  running  board  engaged  in  collecting 
fares,  he  was  struck  by  said  projecting  plank 
and  seriously  injured. 

The  defendant  claimed  to  have  proved,  in 
substance,  that  at  the  time  of  the  accident 
the  elty  was  engaged  in  repairing  the  pave- 
ment on  North  Main  street,  and  bad  re- 
moved the  brick  pavement  on  the  westerly 
side  of  the  car  track,  and  laid  a  cement 
foundation,  and  had  placed  planks  resting 
upon  horses  at  proper  and  safe  distances 
from  the  trolley  tracks,  with  lantemk  at  the 
ends  of  the  planks,  for  the  purpose  of  pro- 
tecting the  cement  foundation  until  it  should 
become  sufficiently  set  to  permit  the  laying 
of  the  brick  pavement;  and  that  it  had  prop- 
erly inspected  the  planks  to  see  that  they 
were  kept  in  safe  positions;  that  the  plain- 
tiff, before  the  accident  knew  that  these 
planks  were  upon  the  street  at  the  place  in 
question,  and  that  before  he  was  injured 
the  car  upon  which  he  was  a  conductor  had 
three  times  on  that  day  passed  these  planks, 
twice  in  going  north  and  once  in  going 
south,  and  that  on  the  previous  south  trip 
the  motorman.  In  accordance  with  the  rules 
of  the  railway  company,  had,  by  the  signal 
t)ell,  called  the  plalntlfTs  attention  to  said 
obstructions. 

The  following  are  parts  of  the  charge  of 
the  trial  judge  to  the  Jury: 
'  "If  the  defendant  was  negligent  and  the 
plaintifF  was  also  negligent  he  cannot  re- 
cover. •  •  •  If  the  plaintiff  was  him- 
self negligent  he  thereby  releases  the  de- 
fendant from  any  claim  for  negligence,  and 
in  this  case  it  is  incumbent  on  the  plaintiff 
to  prove  his  case  throughout  by  a  fair  pre-" 
ponderance  in  weight  of  evidence.  He  must 
prove  to  you,  if  he  recovers,  that  the  defend- 
ant was  negligent;  that  he  was  not  negli- 
gent; and  that  the  defendant's  negligence 
was  the  sole  cause  of  his  injury.     And  he 
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mvmt  prove  all  these  facts  throughput  Includ- 
ing the  element  of  negligence  with  reference 
to  the  motonuan  as  welL  He  sostalns  the 
burden  throughout. 

"If  the  defendant  was  negligent,  and  the 
plalntlfTs  fellow  servant  Benson  (the  motor- 
man)  was  also  negligent,  and  the  negligence 
of  Benson  was  the  Immediate  and  proxi- 
mate cause  of  the  Injury  •  *  •  the  plain- 
tlft  cannot  recover.    ♦    •    • 

"Unless  yon  find  ♦  •  *  that  there  was 
negligence  on  the  part  of  the  city,  without 
negligence  on  the  part  of  the  motorman  be- 
ing the  proximate  and  Immediate  cause  of 
the  Injury,  and  without  negligence  on  the 
part  of  the  platutlfl,  your  verdict  will  be  for 
the  defendant    ♦    •    • 

« •  •  •  The  dty  owes  the  plaintiff  the 
duty  of  maintaining  North  Main  street  In  a 
reasonably  safe  condition,  and  If  It  failed  to 
so  maintain  the  street  It  was  guilty  of  negU- 
gence,  and  If  as  a  result  of  such  negligence 
the  plaintiff  suffered  Injury,  be  can  recover 
damages  for  the  Injury  he  has  sustained,  im- 
less  he  has  by  some  negligent  act  of  his  own 
contributed  to  such  Injury,  or  the  net^gent 
act  of  bis  fellow  servant  was  the  proximate 
and  immediate  cause  of  the  injury.  •  •  * 
If  the  plaintiff  was  negligent  he  has  no 
cause  of  action.  If  the  negligence  of  his  fel- 
low servant  was  the  proximate  cause  of  bis 
Injury  he  has  no  cause  of  action." 

The  reasons  of  appeal,  as  summarized  In 
the  defendant's  brief,  are  that  the  court 
erred  In  failing  to  Instruct  the  Jury  as  to  the 
meaning  of  contributory  negligence,  as  ap- 
plied to  the  respective  Claims  of  the  plaintiff 
and  defendant,  and  In  falllog  to  Instruct  the 
Jury  that  It  was  the  duty  of  the  plaintiff  to 
make  use  of  all  the  means  of  knowledge  of 
the  existence  of  the  obstructions  which  were 
reasonably  open  to  him. 

[1]  The  Instructions  given  to  the  Jury  re- 
garding the  claimed  negligence  of  the  mo- 
torman In  not  warning  the  conductor  by  the 
signal  bell  were  sufficiently  favorable  tSo  the 
defendant.  The  court  apparently  assumed 
that  the  cause  of  action  described  In  the 
complaint,  and  claimed  to  have  been  proved, 
arose  under  the  statute  rmidering  munici- 
palities liable  for  Injuries  caused  by  defects 
In  highways.  There  Is  ground  for  the  claim 
that  independently  of  that  statute  the  de- 
fendant was  liable  for  the  acts  of  Its  em- 
ployte  In  unnecessarily  and  carelessly  plac- 
ing a  dangerous  obstruction  In  the  highway. 
The  negligence  In  such  a  case  would  have 
consisted  not  In  leaving  the  roadbed  defec- 
tive In  disregard  of  a  statutory  duty,  bnt  In 
performing  the  lawful  act  of  repairing  the 
roadbed  In  such  a  manner  as  to  unnecessa- 
rily injure  arother.  Mootry  v.  Danbury,  45 
Coim.  550,  29  Am.  Rep.  703;  Judd  v.  Hart- 
ford. 72  Conn.  350,  44  Ati.  610,  77  Am.  St 


Rep.  S12.  If  such  was  the  ifm  cause  ot  me- 
tion,  It  may  well  be  questioned  whether  tha 
claimed  concurring  negligence  of  the  motor- 
man  could  have  been  material.  Clearly  the 
fellow-servane  rule  that  as  employ^  assumes 
the  risk  of  Injury  from  the  negligence  of  his 
coemployfis  could  not  have  been  Invoked  by 
the  defendant  who  was  not  the  employer  of 
the  plaintiff. 

[2]  The  trial  court  defined  contributory 
negligence  on  the  part  of  the  plaintiff  to  the 
extent  of  saying  In  effect  that  It  consisted  In 
the  negligent  act  of  his  own  which  contribut- 
ed to  the  Injury.  It  is  true  that  the  oonrt  did 
not  define  negligence  expressly  as  applicable 
to  the  plaintiff.  The  Judge  however  used  the 
same  words  "negligent"  and  "negligence"  In 
referring  to  the  claimed  carelessness  of  the 
plaintiff,  and  of  the  defendant,  and  of  tite 
motorman.  In  speaking  of  the  claimed  negli- 
gence of  the  defendant  he  said  that  It  was  a 
ieant  of  featonable  care  and  that  reasonable 
care  was  care  In  proportion  to  the  danger  to 
be  apprehended.  In  referring  to  the  claimed 
negligence  of  the  motorman .  lie  said  that 
the  Jury  would  consider  whether  or  not  he 
acted  at  a  reasonable  man  In  proceeding 
when  he  approached  the  obstructions  with- 
out repeating  to  the  conductor  the  warning 
signal,  which  he  had  given  htm  on  the  fox>> 
mer  trip. 

[3]  In  cases  of  this  character  it  la  al- 
ways proper  and  generally  necessary  for  the 
court  In  submitting  to  the  Jury  the  disputed 
question  of  the  plalntifTs  contributory  negli- 
gence, to  state  the  standard  of  duty  to  b« 
that  of  a  person  of  ordinary  prudence  under 
similar  circumstances.  Considering  the  un- 
questioned manner  in  which  this  accident 
happened,  and  the  only  circumstances  upon 
which  the  claim  of  contributory  negligence 
upon  the  part  of  the  conductor  could  have 
been  based,  and  the  absence  of  any  request 
to  charge,  we  think  the  defendant  Is  not  en- 
titled to  a  new  trial  on  account  of  the  failure 
of  the  trial  Judge  to  instruct  the  Jury  any 
further  than  he  did  regarding  the  meaning 
of  the  word  "negligence,"  as  applicable  to 
the  plaintiff. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(84  Conn.  (77) 

McCarthy  t.  tanska  et  aL 

(Supreme  Court  of  Brron  of  Connecticut    June 
15.  1911.) 

1.  Intxxfixadib   (1 29*)— CLAma— MATBBiAZf- 

ITY. 

In  an  action  in  the  natare  of  Interpleader 
to  determine  the  ownership  of  a  fund,  the  pro- 
ceeds of  settlement  ot  an  action  for  breach  of 
marriage  promise  and  bastardy  proceedings,  the 
validity  of  an  agreement  between  ttie  female 
claimant  and  her  attorney,  by  which  the  latter 
agreed  to  bring  and  prosecute  an  action  for  her 
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acalnit  the  other  defendant  tor  breach  oC  mar- 
riage promise,  etc^  waa  immaterial. 

[Ed.  Note.— For  other  caaea,  aae  Interpleader, 
Dec  Dig.  f  29.»1 

2.  CONTRAOTB   d  95*)— DDBKSS. 

Whether  a  contract  is  the  result  of  dniesa 
drnends  not  so  much  on  the  means  by  which 
tile  party  waa  compelled  to  execute  the  contract 
aa  on  the  state  of  mind  induced  by  the  means 
employed,  and  the  fear  which  made  It  impossi- 
ble for  him  to  exercise  his  free  will. 

[Bd.   Note.— For  other  cases,  see   Contraeti, 
Cent  Dig.  {{  431-440;   Dec.  Dig.  f  95.*] 
8.  CoMPHOinsB  AND  BmLstitm  (|  8*)— Va- 

UDITT— DiTBEsa. 

Claimant  having  Instituted  an  action  for 
breach  of  marriage  promise  against  M.  and  ob- 
tained an  attachment  of  his  body,  also  institut- 
ed bastardy  proceedings  before  a  justice  of  the 
peace  and  obtained  a  warrant  on  wliich  M.  was 
arrested.  On  the  day  of  the  hearing  when 
brought  before  the  justice,  M.  deposited  with 
him  a  sum  of  money,  and  executed  a  contract 
providing  that  in  consideration  of  the  dismissal 
«f  the  proceedings  he  would  marry  claimant 
within  90  days  or  forfeit  to  her  the  money  so 
deposited.  Tnere  was  a  free  meeting  of  nunds 
in  making  the  contract,  and  M.,  not  having  per- 
formed, Maimed  the  money  from  the  justice  on 
the  ground  that  the  contract  was  void.  Held, 
that  neither  the  foct  that  M.  waa  under  ariest 
when  the  contracA  waa  made,  nor  that  the  jus- 
tice aigniiu;  the  writ  in  the  breach  of  promise 
case  and  the  warrant  in  the  bastardy  case  was 
a  party  thereto,  was  anfficient  to  avoid  the  aame 
for  dnreaa. 

(Ed.  Note.— For  other  cases,  see  Oompromiie 
and  SetUement,  Gent.  Dig.  U  21,  22;  Dec.  Di«. 
i  &*1 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  Connty;  Earnest  0.  Simpson,  Judge. 

Actl<Hi  In  the  nature  ot  an  Interpleader 
by  Frederick  McCarthy  to  determine  the 
ownership  of  a  sum  of  money  as  between  de- 
fendants Wladyslava  Tanska  and  Baleslaw 
UajkowskL  From  an  order  awarding  the 
fond  to  defendant  Wladyslawa  Tanska,  de- 
fendant Majkowskl  aroeals.    AfHrmed. 

Munger  k  Sweeney,  for  appellant  Charles 
C  Ford,  for  appellee. 

BOBABACK,  J.  May  17,  1910,  Wlady- 
«law8  Tanska  brought  an  action  for  a  breach 
of  iffomlse  of  marriage  against  Baleslaw 
Majkowskl  In  which  the  writ  directed  the 
attachment  of  his  body.  On  the  same  day 
Tanska  swore  out  a  complaint  In  bastardy 
before  Frederick  McCarthy,  a  Justice  of  the 
I)eace  for  New  Haven  county.  In  which  she 
alleged  that  she  was  a  single  woman,  and 
that  she  was  pregnant  with  a  child  begotten 
by  Majkowskl.  A  warrant  signed  by  McCar- 
thy as  a  Justice  of  the  peace  was  attached 
to  the  bastardy  complaint  Shortly  there- 
after, by  virtue  of  the  authority  contained  In 
the  writ  and  the  warrant,  Majkowskl  was 
arrested  and  brought  before  McCarthy  as  a 
Justice  of  the  peace.  On  the  same  day  In 
consideration  of  the  promises  of  Tanska  that 
■be  would  withdraw  the  action  for  a  breach 


of  promise  and  her  bastardy  complaint,  HaJ* 
kowskl  made  the  following  contract  with 
Tanska:  "This  agreement  made  and  entered 
Into  this  17th  day  of  May,  1910,  by  and  be- 
tween Baleslaw  Majkowskl,  of  Ansonla, 
New  Haven  connty,  and  state  of  Connecticut 
of  the  first  part,  and  Wladlslawa  Tanlsko, 
of  said  Ansonla,  of  the  second  part,  wlt^ 
nesseth :  Whereas,  the  said  Tanlsko  is  preg- 
nant with  a  child  of  hsx  body,  begotten  on 
or  about  April  1,  1910,  at  said  Ansonia  by 
said  Baleslaw  Majkowskl,  of  said  Ansonla; 
and,  whereas  said  Baleslaw  Majkowskl  has 
promised  to  marry  the  said  Windlslawa 
Tanlsko  within  ninety  days  from  the  date 
of  this  agreement,  and  whereas,  the  said 
Baleslaw  Majkowskl  has  placed  In  the  pos- 
session of  Frederick  M.  McCarthy,  of  said 
Ansonla,  the  sum  of  three  hundred  and 
twenty  dollars  and  seventy  cents  ($320.70)  to 
be  paid  as  damages  to  the  said  Wladlslawa 
Tanlsko  at  the  expiration  of  said  ninety 
days  from  the  date  hereof  If  the  said  Bale- 
slaw Majkowskl  falls  or  neglects  to  marry 
the  said  Wladlslawa  Tanlsko,  provided, 
however,  if  the  said  Baleslaw  Majkowskl 
marries  the  said  Wladlslawa  Tanlsko  on  or 
before  the  expiration  of  ninety  days  from 
the  date  hereof  then  in  that  event  the  said 
Frederick  M.  McCarthy  Is  hereby  authorized 
and  directed  to  pay  the  said  sum  of  $320.70 
to  the  said  Baleslaw  Majkowskl  and  the  said 
Wladlslawa  Tanisko  Jointly.  It  Is  agreed 
that  a  sworn  statemrat  that  the  marriage 
has  been  performed  will  be  sufficient  evi- 
dence to  said  Frederick  M.  McCarthy  that 
said  marriage  has  taken  place.  In  witness 
whereof  we  have  hereunto  set  our  hands 
and  seals  this  17th  day  of  May,  1910.  In 
the  presence  of  David  O'Connell.  [Signed] 
Baleslaw  Majkowskl.  [Seal.]  Wladlslawa 
Tanlsko.     ISeal.]" 

After  the  money  mentioned  In  this  con- 
tract, and  which  is  the  subject-matter  of 
this  action  of  Interpleader,  had  been  placed 
ht  the  hands  of  McCarthy,  the  plaintlfT,  the 
bastardy  proceedings  and  action  for  a  breach 
of  promise  were  withdrawn.  Majkowskl 
failed  and  refused  to  marry  Tanska  within 
the  time  fixed  by  the  written  contract  Aft- 
er the  expiration  of  60  days,  namely,  on 
September  7,  1910,  both  of  the  parties  claim- 
ing the  money  deposited  with  him,  McCarthy 
commenced  the  action  of  Interpleader  now 
under  consideration,  which  was  made  re- 
turnable to  the  court  of  common  pleas  In 
New  Haven  county.  By  the  written  consent 
of  both  Tanska  and  Majkowskl  that  they 
would  Interplead,  an  order  of  Interpleader 
was  issued  by  the  court  In  which  the  action 
was  pending.  The  defendant  Tanska  filed 
her  answer  claiming  the  money  which  had 
been  placed  with  McCarthy  under  the  agree- 
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mmt  vhlch  she  alleged  tbat  Majkowskl  had 
broken  and  refused  to  perform.  The  other 
defendant,  Majkowskl,  also  filed  his  answer 
claiming,  among  other  things,  that  the  writ- 
ten contract  was  void,  because  he  did  not 
understand  the  nature  and  meaning  of  the 
agreement  when  he  signed  It,  and  also  that 
at  the  time  ot  making  the  contract  he  was 
nnder  arrest  and  detained  until  by  the  force 
ftnd  duress  of  Imprisonment  he  made  and  de- 
livered the  same.  The  court  hiivlng  heard 
the  parties  found  the  Issues  for  Tanska, 
overruled  the  claim  made  by  Majkowskl  and 
rendered  Judgment  for  Tanska,  an*  Majkow- 
skl appealed  to  this  court 

[1]  Majkowskl  contends  that  the  court 
erred  In  overruling  his  claim  that  the  contract 
or  agreement  entered  Into  betweeen  the  de- 
fendant Tanska  and  Herman  J.  Weisman, 
her  attorney,  by  the  terms  of  which  said 
Weisman  agreed  to  bring  and  prosecute  the 
action  for  breach  of  promise  In  favor  of  said 
Tanska  was  void.  Under  the  issues  present- 
ed in  this  conrt  we  are  not  called  upon  to 
pass  npon  the  legality  of  the  agreement  en- 
tered Into  between  Tanska  and  one  who  was 
acting  for  hex.  Although  made  at  about  the 
same  time  as  the  one  now  under  considera- 
tion, yet  the  transaction  was  between  other 
Dartles,  an  Independent  matter,  and  It  can 
Save  no  material  bearing  here. 

[2]  At  least  seven  reasons  of  appeal  di- 
rectly relate  to  Majkowskl's  claim  that  the 
contract  was  given  under  duress  and  there- 
fore void.  A  contract  In  order  to  be  valid 
must  be  the  result  of  the  free  assent  of  the 
parties  making  it  The  test  in  determining 
whether  there  was  duress  is  not  so  much 
the  means  by  which  the  party  was  compelled 
to  execute  the  contract,  as  it  is  the  state  of 
mind  Induced  by  the  means  employed,  the 
fear  which  made  It  Impossible  for  him  to 
exercise  his  own  free  will.  In  Galusha  v. 
Sherman,  106  Wis.  262,  81  N.  W.  495,  47  U 
B.  A.  417,  there  Is  a  full  discussion  of  the 
subject.  It  Is  there  said:  "The  making  of  a 
contract  requires  the  free  exercise  of  the 
will  power  of  the  contracting  parties,  and 
the  free  meeting  and  blending  of  their  minds. 
In  the  absence  of  that  the  essential  of  a 
contract  Is  wanting;  and.  If  such  absence  be 
produced  by  the  wrongful  conduct  of  one 
party  to  the  transaction,  .or  conduct  for 
which  he  Is  responsible,  whereby  the  other 
party,  for  the  time  being,  through  fear,  Is 
bereft  of  his  free  will  power,  for  the  purpose 
of  obtaining  the  contract  and  It  Is  thereby 
obtained,  sacb  contract  may  be  avoided  on 
the  ground  of  duress.  There  is  no  legal 
standard  of  resistance  which  a  party  so  cir- 
cumstanced must  exercise  at  his  peril  to  pro- 
tect himself.  The  question  In  each  case  Is: 
Was  the  alleged  Injured  i)erson,  by  being 
put  In  fear  by  the  other  party  to  the  trans- 


action for  the  purpose  of  obtaining  an  aO- 
vantage  over  him,  deprived  of  the  free  exer- 
cise of  his  own  win  power,  and  was  sncb 
advantage  thereby  obtained?  If  the  propo- 
sition be  determined .  In  the  affirmative,  no 
matter  what  the  nature  of  the  threatened 
injury  to  such  person,  or  his  property,  or  the 
person  or  liberty  of  his  wife  or  child,  the 
advantage  thereby  obtained  cannot  be  re- 
tained." See  Morse  v.  Woodworth,  155  Mass. 
233,  250,  251.  27  N.  E.  1010.  29  N.  E.  525; 
Bestor  V.  Hlckey,  71  Conn.  181,  188,  41  AO. 
655;  Mills  v.  Swords  Lumber  Co.,  63  Conn. 
103,  105,  26  Atl.  689. 

[3]  The  record  recites  the  facts  at  some 
length.  Tb^  show  tbat  in  making  this  con- 
tract there  was  a  free  exercise  of  the  will 
power  of  Baleslaw  Majkowskl,  and  that  there 
was  a  free  meeting  of  the  minds  of  both 
the  contracting  parties,  with  a  full  under- 
standing of  their  rights  and  liabilities.  The 
court  below  explicitly  finds  that  In  signing 
this  agreement  Baleslaw  Majkowskl  acted 
understandlngly,  voluntarily  and  without  com- 
pulsion. 

The  defendant  Majkowskl  complains  be- 
caose  the  trial  court  overruled  his  claim  that 
his  detention  was  not  warranted  by  the 
writs  Issued  In  the  bastardy  proceedings,  and 
la  the  action  of  a  breach  of  promise  to  mar- 
ry. It  appears  that  these  proceedings  were 
In  proper  form  and  served  by  a  duly  quali- 
fied officer.  There  is  no  claim  or  suggestion 
in  the  record  that  the  charges  made  against 
Majkowskl  In  both  of  these  actions  were  not 
true  as  alleged,  and  It  is  fair  to  infer  that 
these  cases  were  regularly  Instituted  for 
proper  purposes,  and  with  Just  cause.  The 
arrest  and  detention  of  the  defendant  under 
such  circumstances  must  have  been  legal. 

The  fact  that  McCarthy,  the  Justice  of  the 
peace  signing  the  writ  ia  the  action  for  a 
breach  of  promise  to  marry,  and  the  war- 
rant In  the  bastardy  case,  took  part  In  the 
settlement  of  the  questions  at  Issue  between 
the  defendants  and  charged  $10  for  bis  serv- 
ices. Is  not  sufficient  to  avoid  the  contract 
beoinse  of  duress. 

Tb»  court  below  heard  the  evidence  npon 
this  subject,  and  there  Is  nothing  In  the  rec- 
ord to  show  that  these  facts  were  not  duly 
weighed  and  considered  with  the  other  cir- 
cumstances appearing  In  evidence. 

There  la  no  ettat.  The  other  Judges  con- 
curred. 


(84  Conn.  391) 
PBASB  T.  CORNBLL  «t  al. 

(Supreme  Court  of  Errors  of  Connecticat  Jane 
15,  1911.) 

1.  Wills  (J  458*)— Constbuctiok— Meawino 
OF  Tebws. 

The  primary  and  usual  meaning  ot  a  term 
used  in  a  will  must  govern  unless  it  appears 
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tmm  the  context  or  drenmitances  that  testa- 
tor intended  otherwise. 

[Ea.  Note.— For  other  cases,  see  Wills,  Cent. 
Wk.  I  974;   Dec  Dig.  t  456.»] 

2.  Wills  (8  439*)— Constbuotion— Intention 

or  Testatob. 

The  intention  of  testator  when  sufficientlj 
expressed  and  not  contrary  to  a  positive  rule 
of  law  prevails  in  the  construction  of  his  will. 

[X2d.  Note.— For  other  cases,  fiee  Wills,  Cent 
Dig.  SS  952-957;    Dec.  Dig.  |  439.»] 

8.  Perpettjitiis  (S  4*)  —  Oonstbuction  oi 
WiLi>-FuTUBi:  Estates— "Descendants." 
A  testator  having  at  the  time  of  the  exe- 
cntion  of  his  will  a  wife,  two  sons,  W.  and  G.. 
the  latter  of  whom  had  three  children,  and 
two  daughters  without  children,  made  a  be- 
quest in  trust  to  pay  the  income  to  a  daughter 
for  life,  and  on  her  death  to  divide  the  corpus 
and  pay  the  same  to  her  lawful  issue  and  their 
descendants  or  to  her  descendants  forever.  He 
had  made  an  advancement  to  the  daughter,  so 
that,  with  the  bequest,  her  share  in  the  estate 
would  equal  the  Sum  given  the  other  children. 
Held,  that  the  bequest  violated  the  statute  of 
perpetnitiea  in  force  at  the  time  of  testator's 
death  in  18S3,  since  issue  and  descendants  com- 
prehended more  than  immediate  isaue,  and  since 
the  descendants  could  only  be  ascertained  on 
the  death  of  the  daughter,  and  might  include 
diUdren  of  persons  not  in  being  at  testator's 
death. 

[Bd.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  H  4-44;   Dec.  Dig,  i  4.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  2014-2017;    vol.  8,  p.  7635.*] 

4.  Wn-Lfl  Q  447*)— CoNSTBTTonoN— Yauditt. 
The  court  in  construing  a  will  must  adopt 
the  construction  which  will  convert  a  bequest 
therein  into  a  valid  bequest,  instead  of  into  an 
illegal  perpetuity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  963;  Dec.  Dig.  |  447.*] 

6k  Pebfetuities    a   4*)  — CoRSTBironoN    or 

WiU/— Heibs. 

Testator  bequeathed  to  trustees  for  the  use 
of  G.  for  life  and  on  his  death  to  bis  heirs  in 
tliree  equal  parts  share  and  share  alike.  G. 
had  a  fourth  child  bom  a  few  days  before  the 
death  of  testator,  who  bad  no  knowledge  there- 
of. 'B.e  gave  his  residuary  estate  to  trustees 
for  the  ose  of  the  son  and  on  bis  death  to  his 
hetn.  Held,  that  the  bequests  did  not  violate 
tlie  statute  of  perpetuities,  because  the  word 
"heirs"  applied  to  testators  grandchildren. 

[Bd.  Note. — ^For  other  cases,  see  Perpetuities, 
Cent  Dig.  ||  4-44:  Dec.  Dig.  |  4.*] 

&  Wills   d  458*)— OoNSfTBtJonoN- Meawino 

or  Words. 

Words  occurring  more  than  once  in  a  will 
are  presamptively  used  in  the  same  sense  un- 
less a  contrary  intent  appears  by  the  context, 
or  unless  the  words  be  applied  to  a  different 
subject 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  I  977;  Dec.  Dig.  {  458.*] 

Case  Reflerred  from  Superior  Court,  Fair- 
field County;  Milton  A.  Sbamway,  Judge. 

Suit  by  Simeon  Pease,  administrator  cum 
testamento  annexe  of  Charles  Cornell,  de- 
ceased, against  George  W.  Cornell  and  oth- 
ers for  the  construction  of  the  will.  Cause 
reserved  on  an  agreed  finding  of  facts,  for 
the  Supreme  Court  of  Errors,  Will  con- 
strued, and  questions  answered. 


Charles  ComeH  died  November  18,  1888, 
domiciled  in  said  Fairfield,  possessed  of  both 
real  and  personal  property,  and  leaving  a 
will  executed  May  7,  1881,  duly  probated 
Dec.  28,  1883.  Said  Walter  ComeU  and  Isaac 
B.  Wilson  were  named  as  executors  In  said 
will,  and  resigned,  and  plaintiff  -was  ap- 
pointed administrator  with  the  will  annexed 
on  September  21,  1908,  and  duly  tmallfled. 
The  testator  was  survived  by  a  widow,  two 
sons,  Walter  Cornell  and  the  defendant 
George  W.  Comeil,  and  two  daughters,  the 
defendants  Fannie  M.  Seel^  and  Grace  W. 
Comeil.  The  widow  died  In  Norember,  1910. 
Said  Walter  Comeil  died  July  29,  1909,  and 
the  defendant  Frances  A.  Comeil  has  been 
appointed  and  qualified  as  administratrix  of 
hlB  estate.  Said  Fannie  M.  Seeley  Is  mar- 
ried, having  no  children.  Said  George  W. 
Cornell  has  four  children,  all  of  whom  were 
living  at  the  date  of  death  of  the  testator. 
One  of  said  children,  Alice  B.  ComeU,  was 
born  five  days  before  the  death  of  the  tes- 
tator, bet  said  Charles  Cornell  never  knew 
of  the  birth  of  said  Alice  B.  Cornell.  The 
testator  gave  to  his  wife  the  use  during  her 
life  of  all  his  estate  and  thereafter  provided 
as  follows: 

"Art  6.  Upon  the  death  of  my  said  wlfe^ 
I  give  to  my  son,  George  W.  Cornell,  ten  dol- 
lars, which  sum  with  that  already  advanced 
by  me  to  him  will  make  twelve  himdred  dol- 
lars. 

"Art  6.  I  give  to  my  son,  Walter  Cornell, 
twelve  hundred  dollars  to  be  his  forever. 

"Art  7.  I  give  to  my  daughter.  Grade  W. 
ComeU,  twelve  hundred  dollars  to  be  beni 
forever. 

"Art  8.  I  give  to  said  Walter  ComeU  and 
Isaac  B.  Wilson  eight  hundred  doUars  to 
hold  In  trust  for  the  foUowing  purposes,  to 
wit: 

"1.  To  pay  the  Income  thereof  to  my 
daughter,  Fannie  M.  Seeley,  during  her  nat- 
oral  life. 

"2.  Upon  her  death  to  divide  and  pay  said 
sum  of  eight  hundred  dollars  among  and  to 
her  lawful  Issue  and  their  descendants  to  be 
theirs  In  equal  trartions  per  stirpes  forever. 

"3.  But  If  she  dies  leaving  no  descendants 
Uving  at  that  time,  then  said  sum  shall  be 
divided  among,  and  paid  to,  said  Walter  Cor- 
nell, Grade  W.  ComeU  and  said  Walter 
ComeU  and  Isaac  B.  WUson,  as  trustees,  for 
the  use  of  said  George  W.  Cornell,  during  his 
Ufe,  and  upon  his  decease  to  his  heirs  for- 
ever In  three  equal  portions  share  and  share 
alike  forever  (said  sum  of  eight  bundred  dol- 
lars with  that  already  advanced  by  me  to 
her,  Fannie,  wlU  make  twelve  hundred  dol- 
lars.) 

"Art  9.  AU  the  rest  and  residue  of  my  es- 
tate thai  rraialning  I  give  and  devise  to 
said  Walter  Cornell  and  Isaac  B.  WUson,  aa 
tmstees,  for  the  life  use  of  said  George  W. 
Cornell,  and  upon  his  decease  to  his  helra 
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forever,  to  said  Walter  Comell  and  Isaac  B. 
Wilson,  as  trnstees,  for  the  life  use  of  said 
Fannie  M.  Seeley,  and  npon  ber  decease  to 
ber  descendants  forever,  If  any,  If  not,  to 
go  as  provided  In  like  case  In  article  elgbt 
(tblrd  section)  above,  and  to  said  Walter 
Cornell  and  to  said  Grade  W.  Comell  In 
fonr  eqnal  shares,  or  If  any  of  them  be  dead 
leaving  no  living  Issue  and  descendants,  then 
to  the  survivors  of  them  share  and  share 
alike." 

The  questions  upon  which  the  advice  of 
tbls  court  Is  asked  are: 

"(a)  Whether  that  portion  of  article  8  of 
the  will  which  provides  that  the  trust  fund 
therein  created  for  the  benefit  of  Fanny  M. 
Seeley  shall,  upon  her  death,  be  divided 
among  her  lawful  Issue  and  their  descend- 
ants, is  void,  as  being  in  contravention  of 
the  rule  against  perpetuities. 

"(b)  Whether  that  portion  of  article  8  of 
the  will  which  provides  that  the  trust  fund 
therein  created  for  the  benefit  of  George  W. 
Cornell,  shall,  upon  his  death,  vest  In  his 
heirs.  Is  void,  as  being  In  contravention  of 
the  rule  against  perpetuities. 

"(c)  Whether  that  portion  of  article  9  of 
the  wlU  which  provides  that  the  trust  fund 
therein  created  for  the  benefit  of  George  W. 
Cornell,  shall,  upon  his  death,  go  to  his  heirs, 
is  void,  as  being  In  contravention  of  the  rule 
against  ijerpetuitles. 

"(d)  Whether  that  portion  of  article  9  of 
the  will  which  provides  that  the  trust  fund 
created  therein  for  the  benefit  of  Fannie  M. 
Seeley,  shall,  upon  her  death,  go  to  her  de- 
■cendaiits.  Is  void,  as  being  in  contravention 
of  the  rule  against  perpetuities." 

John  W.  Banks,  for  plaintiff.  Clifford  B. 
Wilson,  for  George  W.  Comell  and  others. 
John  O.  Chamberlain,  for  Racbel  B.  Scott 
Spotswood  D.  Bowers,  for  Charles  ▲.  Cor- 
nell  and  others. 

WHEELER,  J.  (after  stating  the  facU  as 
above).  [1]  The  primary  and  usual  meaning 
of  a  term  used  in  a  will  is  to  govern  unless 
it  appears  from  the  context  or  the  surround- 
ing circumstances  at  the  time  the  testator 
made  the  will  he  intended  otherwise. 

[2]  What  the  testator  intended  If  '^ntn- 
dently  expressed"  and  "not  contrary  to  some 
positive  rule  of  law"  must  prevail.  | 

[3]  The  remainder  over  in  the  bequests  for  , 
the  benefit  of  his  daughter  Fannie  in  article 
8k  f  2,  "to  her  lawful  issue  and  their  de- 
acendants,"  and  In  article  9  "to  ber  descend- 
ants forever"  violates  the  statute  of  per- 
I>etaltles  in  existence  at  the  decease  of  the 
testator,  since  "issue"  and  "descendants"  in 
their  primary  and  usual  sense  "comprehend 
more  than  Immediate  issue."  Since  the  de- 
scendants can  only  be  ascertained  upon  the 
death  of  the  daughter  Fannie,  these  might 
Include  dtildren  of  persona  not  ta  being  at 
the  tcatator'a  death. 


In  the  constrnctlon  of  a  devise  to  the  heirs 
of  a  living  person  we  said:  "It  has  been  de- 
termined in  this  state  by  a  long  and  uniform 
line  of  decision,  *  *  *  that  a  devise  to 
the  hieirs  of  a  living  person  unless  It  appears 
that  his  children  are  intended,  violates  the 
statute  against  perpetuities,  which  existed 
at  the  date  of  the  decease  of  the  testator,  be- 
cause, until  the  death  of  such  person,  his 
heirs  cannot  be  ascertained,  and  it  Is  pos- 
sible that  they  may  be  the  Issue  of  children 
yet  unborn  at  the  testator's  deatli."  Grant 
V.  Stlmpson,  79  Conn.  620,  66  Atl.  167.  The 
same  rule  applies  in  the  constrnctlon  of  the 
bequests  to  the  dauf;hter  Fannie.  Neither 
the  context  nor  the  surrounding  clrcumstancv 
es  furnish  any  ground  for  thinking  that  the 
testator  used  tbeee  terms  in  other  than  their 
primary  significance. 

At  the  date  of  execution  of  the  will  and  at 
his  death  the  testator  had  a  wife,  two  sons, 
and  two  daughters.  None  of  bis  children 
bad  children  except  George  W.  Cornell,  and 
at  the  date  «f  execution  of  the  will  there 
were  three  of  these.  Thto  testator  made  a 
like  bequest  to  two  of  bis  children  and  to 
George  W. — $10 — which  sum,  be  says,  "with 
that  already  advanced  by  me  to  him  will 
make  twelve  hundred  dollars." 

To  his  daughter  Fannie  he  gave  the  In- 
come of  $800  during  her  life,  he  having  al- 
ready advanced  to  her  a  sum  sufllcient  with 
this  bequest  to  equal  $1,200. 

The  remainder  over  of  the  bequest  to  the 
daughter  Fannie  in  article  8,  If  she  die  leav- 
ing no  descendants  then  living,  he  gives  to 
trustees  for  the  use  of  his  son  George  W. 
"during  his  life  and  upon  his  decease  to  his 
heirs  forever  in  three  equal  portions  share 
and  share  alike  forever." 

[4]  "Heirs"  and  "children"  have  different 
meanings  in  the  law,  "yet  in  common  speech 
they  are  often  used  as  synonymous."  Liock- 
wood's  Appeal,  65  Conn.  165,  10  Atl.  519. 
The  testator  may  have  nsed  the  word  "heirs'* 
with  their  ordinary  meaning.  If  we  may 
construe  the  word  "heirs"  to  mean  the  chil- 
dren of  George  W.  Cornell  living  at  the  tes- 
tator's death,  this  bequest  will  be  valid,  and 
the  law  prefers  that  to  the  construction 
which  will  convert  this  bequest  Into  an  il- 
legal perpetuity.  NlcoU  v,  Irby,  83  Conn. 
530,  77  Atl.  957;  Famam  r.  Famam,  83 
Conn.  869,  381,  77  AU.  70;  Wolfe  v.  Ives,  81 
Conn.  184.  70  AU.  645.  Illustrations  of  the 
manner  In  whi<Ai  we  have  made  use  of  the 
context  and  circumstances  surroundkig  the 
testator  in  declaring  bis  Intent  are  not  in- 
frequent In  our  reports. 

In  NlcoU  V.  Irby,  83  Conn.  580,  77  AtL 
957,  we  construed  a  devise,  after  a  life  use 
to  a  brother,  or  a  remainder  "to  my  own 
heirs,"  to  mean  the  next  of  kin  ezduslTe 
of  the  brother  who  was  the  next  of  kin  and 
only  heir  at  law  at  the  testator's  death; 
because  from  the  context  and  aurroundlnt 
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drctmiBtances  It  appeared  that  tbe  testa- 
tor Intended  to  exclude  the  stepchildren  of 
his  brother  from  a  share  in  hie  estate,  and 
If  by  "my  heirs"  were  designated  the  heirs 
of  the  testator  at  the  death  of  his  brother 
tt  wonid  be  possible  for  the  brother  to  adopt 
the  stepchildren  after  the  testator's  death 
and  thns  make  them  the  bein  of  tbe  tes- 
tator contrary  to  his  intent 

In  Wolfe  ▼.  Hathaway,  81  Conn.  181,  70 
AtL  645,  the  testatrix  gave  the  income  of 
one-half  of  her  residuary  estate  to  two  sons, 
"and  at  the  death  of  either,  or  both,  to 
their  heirs  at  law  respectively,"  and  directed 
that  at  the  death  of  their  wives  and  all  the 
children  of  the  said  two  sons,  that  the  said 
property  shall  go  to  the  grandchildren.  We 
beld  tliat  by  tbe  term  "heirs  at  law"  tbe 
testatrix  Intended  the  class  of  persons  de- 
fined by  her  immediately  afterwards  as 
"wives"  and  "children,"  and  that  to  avoid 
the  creation  of  an  illegal  perpetuity  it  onght 
to  be  so  interpreted." 

In  Conn.  Trust  &  Safe  Deposit  Ga  t. 
Hollister,  74  Ctonn.  228,  50  AU.  750,  we  held 
from  tbe  context  that  tbe  term  "legal  heirs" 
In  a  will  was  used  as  the  equivalent  of  the 
words  subsequently  employed  in  the  same  sen- 
tence: "Those  wbo  shall  legally  represent 
them"  and  of  "their  legal  heirs  or  representa- 
tives." 

[t]  What  then  did  the  testator  Intend  by 
tbe  term  "heirs"  in  article  8?  Did  he 
Intend  bis  three  children  other  than  Oeorge 
W.,  or  did  he  intend  his  three  grandchildren 
tboi  living,  or  did  he  Intend  the  heirs  of 
his  son  George  W.  who  might  be  living  at 
bis  death?  "In  three  equal  portions"  may 
apply  to  either  tbe  three  children  or  the 
three  grandchildren.  There  can  be  no 
donbt  of  the  testator's  Intention.  He  desir- 
ed to  give  to  his  son  Oeorge  and  his  chil- 
dren a  greater  proportion  of  his  property 
than  to  his  other  children  and  their  issue. 
George  was  not  provident,  and  so  be  placed 
his  portion  In  trust,  giving  blm  Its  use. 
What  more  natural  than  that  be  should 
leave  tbe  remainder  to  tbe  children  of 
George?  These  were  his  only  grandchildren. 
He  was  on  terms  of  affection  with  their 
father.  Tbe  strong  relation  of  affection  be- 
tween a  grandparent  and  bis  only  grand- 
children Is  a  fact  of  nature  of  universal  ac- 
ceptance, and  this  provision  should  be  con- 
strued keeping  in  view  this  fact  When 
this  testatcw  refers  in  different  parts  of  this 
win  to  bis  own  children  he  invariably  names 
fbem.  Had  tbe  testator  intended  that  the 
.remainder  of  article  8  should  go  to  his  three 
Cblldroi  he  would  have  pursued  the  method 
used  by  him  In  th4  other  parts  of  bis  will. 
If  Geoi^e  W.  died  leaving  children  these 
wonld  be  bis  heirs.  It  is  quite  unlikely 
tbat  tbe  testator  contemplated  that  the 
three  cblldrai  of  Greorge  might  die  before 
his  own  children,  and  that  in  his  use  of  the 
term  "bein"  be  Intentionally  used  a  term 


which  might  Include  the  slsten)  and  broth- 
er of  George  W.,  or  the  three  grandchil- 
dren. The  testator's  purpose  was  to  provide 
for  his  own  children,  and  then  for  tbelr  chil- 
dren. 

A  fourth  child  was  bom  to  George  W. 
Cornell  five  days  before  the  testator's  de- 
cease, but  as  the  testator  never  knew  of 
the  birth  of  this  child,  no  duty  rested  upon 
him  to  make  bis  will  correspond  with  the 
fact  and  to  change  the  language  from  three 
to  four  portions.  Bis  intention  existent  at 
the  execution  of  bis  will  to  give  these  re- 
mainders to  bis  grandchildren  could  not  be 
varied  by  a  fact  subsequently  occurring  of 
which  he  had  no  notice.  This  language  read 
in  the  light  of  tbe  circumstances  surround- 
ing this  testator  may  reasonably  be  con- 
strued to  indicate  the  nse  by  the  testator 
of  heirs  instead  of  children.  When  he  ex- 
ecuted the  will  his  purjpose  was  to  give  to 
bis  son  Oeorge  in  no  event  a  greater  Inter- 
est than  a  life  interest  Oeorge  bad  then 
three  children. 

When  tbe  testator  gave  this  remainder  "to 
his  heirs  in  three  equal  portions,"  he  un- 
questionably referred  to  the  portions  which 
each  grandchild  would  have.  And  be  em- 
phasized this  by  the  addition  "share  and 
share  alike  forever."  Equality  in  the  dis- 
tribution was  his  reiterated  purpose.  Among 
what  heirs  could  he  divide  this  in  three  equal 
portions?  There  were  none  to  whom  tbe  three 
portions  could  apply  except  these  living  chil- 
dren of  George,  or  tbe  living  dilldren  ot 
the  testator.  Unless  the  three  was  Intended 
to  apply  to  either  his  three  living  grandchil- 
dren or  his  living  children,  it  bad  no  mean- 
ing, since  the  testator  had  no  means  of 
knowing  bow  long  he  would  live  or  bow 
many  heirs  of  George  would  be  living  at  ills 
decease.  He  could  not  then  name  the  heirs 
nor  the  number  of  portions  needed  to  give 
each  heir  an  equal  portion.  He  did  know 
the  number  of  bis  children  and  of  bis  gn^and- 
children. 

The  words  'in  three  equal  portions  share 
and  share  alike  forever"  are  a  part  of  the 
same  phrase,  and  immediately  follow  the 
term  "heirs"  unseparated  by  punctuation. 
They  qualify,  explain,  and  limit  tbe  meaning 
of  heirs.  Nowhere  in  the  will  or  in  the 
surrounding  circumstances  is  there  any  ex- 
planation  or  any  fact  suggestive  of  any  to 
whom  the  three  portions  should  apply  ex- 
cept the  three  living  grandchildren,  or  tbe 
three  children  of  this  testator,  and  we  have 
already  pointed  out  tbat  the  children  of  the 
testator  were  not  intended.  "Heirs"  meant 
the  children  of  George  W.  living  at  his  death. 
If  this  be  the  true  construction,  the  intention 
of  the  testator  was  to  benefit  Immediate  de- 
scendants, those  living  at  his  decease  and  not 
those  bom  thereafter. 

[I]  The  devise  in  article  9  of  tbe  residue 
to  tbe  trustees  for  the  use  of  George  W. 
Cornell  for  life  "and  upon  bis  decease  to 
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bis  belts  forever"  does  not  contravene  the 
statute  ot  perpetuities.  "Heirs"  Is  nsed  In 
the  sense  of  children.  To  hold  otherwise 
would  accord  to  the  word  "heirs"  In  article  9 
a  different  meaning  than  that  attached  to 
it  In  article  8.  This  would  violate  a  cardinal 
rule  of  construction —  the  eighteenth  of  Jar- 
man's  rules — "that  words  occurring  more 
than  once  In  a  will,  shall  be  presumed  to  be 
used  always  In  the  same  sense,  unless  a  con- 
trary intention  appear  by  the  context,  or 
unless  the  words  be  applied  to  a  different 
subject."  Jarman  on  Wills,  vol.  2,  pp.  840- 
843;  Allen  et  al.  Appeal  from  Probate,  69 
Ck>nn.  702,  707,  38  Atl.  701;  Greene  v.  Hun- 
tington et  aL,  73  Conn.  106,  113,  46  AtL 
883;  Wood  T.  Wood,  63  Conn.  324,  326,  28 
Atl.  520. 

The  word  "heirs"  tn  article  0  la  applied  to 
the  same  subject  as  in  article  8,  and  there 
Is  nothing  In  the  context  or  surrounding  cir- 
cumstances which  suggests  a  contrary  in- 
tent. In  maintaining  this  construction  we 
are  upholding  the  validity  of  this  provision 
of  tbe  will  and  carrying  out  the  testator's 
intent,  and  this  is  the  solicitous  care  of  the 
law. 

The  superior  court  is  advised  that  ques- 
tions (a)  and  (d),  upon  which  Its  advice  is 
asked  by  the  trustee,  should  be  answered  in 
the  affirmative,  and  questions  (b)  and  (c)  in 
the  negative.  No  costs  will  be  taxed  in  this 
court.    Tbe  other  Judges  concurred. 

(S4  Conn.  S70) 

ROSS  v.  CROFUTT,  Deputy  Sheriff. 

(Supreme  Court  of  Errors  of  Connecticut   June 
16,  1911.) 

1.  Extradition  (§  27*)— Interstate  Extra- 
dition—Offenses  Extraditable— "Crime." 
The  word  "crime,"  as  used  in  Const.  U.  S. 
art.  4,  S  2,  requiring  that  a  person  ciiarged  in 
any  state  with  treason,  felony,  or  other  crime 
wiio  shall  flee  from  Jnstice  and  be  found  in 
another  state,  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  fled,  shall 
be  delivered  up  to  be  removed  to  the  state  hav- 
ing jarisdiction  of  the  crime,  embraces  not  only 
misdemeanors,  but  treason  and  felony  as  well, 
being  sufficiently  broad  to  include  every  possible 
crime  committed  within  tbe  borders  of  tbe 
United  States. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  fi  30;   Dec.  Dig.  §  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1736-1740;    vol.  8,  p.  7623.] 

31  B^tbadition  (J  35*) — Interstate  Extradi- 
tion— Duty  of   Governor — Statutes. 
The  Governor  of  a  state  in  acting  on  an 

application  for  extradition  is  bound  to  follow 

the  procedure  specified  by  Rev.  St  U.  S.  S  5278 

(U.  S.  Comp.  St  1901,  p.  3597). 
[Ed.  Note.— For  other  cases,  see  Extradition, 

Cent  Dig.  |  30 ;   Dec.  Dig.  i  35.*] 

8.  Extradition  (§  35*)— Interstate  Extradi- 
tion—Hearing  Bkfobk  Governor— Issues. 
The  hearing  of  an  application  for  extradi- 
tion before  the  Governor  of  the  state  to  whom 
the  application  is  made  is  only  to  consider 
whether  the  oerson  demanded  has  been  substan- 


tially charged  with  a  crime  against  the  law*  of 
the  demanding  state  by  an  indictment,  informa- 
tion, or  affidavit  properly  certified,  and  whether 
he  is  a  fugitive  from  justice  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Dec.  Dig.  8  35.*] 

4.  Extradition  (}  84*)— Interstatb  Extbadi- 

tion—Pboceedinqs— Papers. 

Before  issuing  an  extradition  warrant,  the 
Governor  of  the  state  on  which  the  demand  is 
made  should  have  before  him  a  copy  of  the  in- 
dictment or  information  or  affidavits  made  be- 
fore a  magistrate  in  the  demanding  state,  charg- 
ing the  fugitive  with  a  crime  committed  by  bim 
in  that  state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  {{  35-38 ;  Dec.  Dig.  {  34.*] 

6.  ElzTBADinON  (§  36*)— Interstate  Extradi- 
tion—Warrant— Presumptions. 

A  Governor's  warrant  for  apprehension  of 
an  alleged  fugitive  from  justice  in  extradition 

groceedmgs  is  prima  facie  evidence  of  the  regu- 
krity  of  its  issue,  and  prima  facie  sufficient 
anthority  to  justify  holding  accused  until  the 
presumption  of  regularity  is  overthrown,  with- 
out an  indictment,  information,  or  affidavits 
being  made  a  part  of  or  incorporated  in  it 

[EM.  Note. — For  other  cases,  see  E<xtradltion, 
Dec  Dig.  I  36.*] 

6.  BxTBADiTioir  (8  27*)— Natotus  o»  Oftenseb 

— Conspiracy- "High  Crime." 

Const.  U.  S.  art  4,  g  2,  provides  for  ex- 
tradition of  a  person  charged  with  treason, 
felony,  or  other  crime.  Gen.  St.  1902,  i  15G6, 
provides  that,  when  a  demand  shall  be  made 
on  the  Governor  by  the  executive  authority  of 
another  state  for  the  surrender  of  a  person 
charged  in  such  state  with  any  "high  crime," 
certain  proceedings  shall  be  had  thereon,  ancU 
if  the  Governor  shall  find  that  the  demand 
is  conformable  to  law  and  ought  to  be  com- 
plied with,  he  shall  issue  his  warrant  etc. 
Ueld,  that  tbe  words  "high  crime"  as  so  used 
were  intended  to  be  synonymous  with  the  word 
"crime"  as  used  in  the  federal  Constitution, 
and  hence  were  sufficient  to  include  a  conspir- 
acy, whether  it  was  a  felony  or  a  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  {  30;   Dec.  Dig.  $  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3286.] 

Appeal  from  Court  of  Common  Pleas,  Falr^ 
field  County ;  Howard  B.  Scott,  Judge. 

Habeas  corpus  by  John  Ross  to  obtain  bis 
release  from  tbe  custody  of  Frederick  B. 
Crofutt,  deputy  sheriff.  From  an  order  over- 
ruling a  demurrer  to  the  return  and  remand- 
ing relator  to  custody,  he  appeals.    Affirmed. 

His  return  showed  that  the  plaintiff  was 
held  under  a  warrant  from  the  Governor  of 
Connecticut,  directing  his  arrest  as  a  fugi- 
tive from  Justice  in  resi)onse  to  a  demand 
from  the  Governor  of  New  York,  in  pursu- 
ance of  the  Constitution  and  laws  of  the 
United  States,  and  delivery  to  an  agent  of 
that  state.  Said  demand  was  accompanied 
by  properly  attested  copies  of  the  proceed- 
ings in  said  state  against  the  plaintiff,  and 
with  proper  affidavits  of  witnesses,  whereby 
said  plaintiff  is  charged  with  the  crime  of 
conspiracy.  Said  Governor  certifies  in  said 
warrant  that  "said  demand  is  conformahl<>  tn 
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law  and  onght  to  be  compiled  wltb."  The 
plaintiff  demurred  to  tbe  return  because  In 
tbe  warrant  it  does  not  appear  tbat  he  is 
charged  by  the  authorities  of  New  York  with 
haTing  committed  any  high  crime,  and  it 
does  not  appear  but  that  the  crime  charged, 
conspiracy,  is  a  mere  misdemeanor  la  the 
Penal  C!ode  of  New  Tork. 

Wmiam  H.  Cable,  for  appellant  Stiles 
JudBon.  State's  Atty^  an4  Norman  CL  Beers, 
for  appellee. 

WHEELER,  J.  (after  stating  the  facts  as 
above).  [1]  The  purpose  of  article  4,  t  2,  of 
the  Constitution  of  the  United  States,  which 
requires  that  "a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  In  an- 
other state  shall  on  demand  of  the  executive 
authority  of  tbe  state  from  which  he  fled  be 
dellTered  up,  to  be  removed  to  the  state  hav- 
ing Jurisdiction  of  the  crime,"  is  to  make  It 
the  Imperative  duty  of  the  chief  executive  of 
a  state  to  deliver  np  criminals  fleeing  from 
Justice  for  removal  to  the  state  from  which 
they  flee,  and  It  effectuates  its  purpose  by 
defining  the  class  of  criminals  to  be  sur- 
rendered. In  the  Articles  of  Confederation 
appeared  a  similar  provision,  except  that  the 
word  "crime"  was  snbstitued  for  "high  mis- 
demeanor," "thereby  showing  the  deliberate 
purpose  to  Include  every  offense  known  to 
the  law  of  the  state  from  which  the  party 
charged  had  fled."  Kentucky  v.  Dennlson, 
Governor,  24  How.  66,  99,  16  Ii.  Ed.  717. 
The  word  "crime"  embraces  not  only  misde- 
meanors, but  treason  and  felony  as  well,  and 
the  language  was  made  "broad  enough  to  in- 
clude every  possible  crime  committed  within 
the  borders  of  the  United  States,  and  that 
no  state  should  be  an  asylum  for  fugitives 
committing  crimes  in  other  states."  Hyatt 
T.  Oorkran,  188  U.  S.  697,  28  Sup.  Ct  456, 
47  Lu  Ed.  657;  Ex  parte  Reggel,  114  U.  S. 
642,  649,  6  Sup.  Ct  1148,  29  Ll  Ed.  250; 
Knox  V.  State,  164  Ind.  226,  233,  73  N.  E. 
255,  108  Am.  St  Rep.  291.  The  meaning  of 
the  words  "other  crime"  Is  settled  by  the 
highest  Judicial  authority  In  repeated  de- 
cisions, and  that  meaning  flxed  by  the  his- 
tory surrounding  the  enactmoit  of  this  con- 
stitutional, provision. 

[2]  The  act  of  Congress,  now  section  5278, 
Rev.  St  U.  S.  (U.  8.  Comp.  St  1901,  p.  3597), 
provides  the  procedure  for  carrying  out  this 
constitutional  provision.  In  this  constitu- 
tional provision  is  found  the  authority  for 
the  Gov«nor  to  act  and  in  this  statute  the 
procedure  to  govern  him. 

[S]  The  questions  before  the  Governor  on 
an  application  for  the  surrender  of  a  person 
under  this  provision  are  twofold.  Whether 
the  person  demanded  has  been  substantially 
diarged  with  a  crime  against  the*laws  of  the 
state  from  whose  Justice  it  is  alleged  that  he 
has  fled  by  an  Indictment  information,  or 
affidavit  properly  certified,  and  whether  he  is 
a   fngitiT*  from   Justice  from   that  state. 


Munsey  v.  Clough,  196  XT.  8.  364,  372,  26  Supi 
Ct  282,  49  Ii.  Ed.  615;  Bruce  v.  Bayner,  124 
Fed.  481,  482,  62  O.  C.  A.  601;  Roberts  v. 
Reilly,  116  U.  S.  80,  95,  6  Sup.  Ot  291,  29 
L.  Ed.  644. 

[4]  Before  issuing  his  warrant  the  Got* 
emor  should  have  before  him  a  copy  of  th« 
indictment  or  information,  or  affidavits  be- 
fore a  magistrate  in  the  demanding  state, 
charging  the  fugitive  with  crime  committed 
by  him  in  such  state.  Compton  ▼.  Alabama, 
214  U.  S.  6,  29  Sup.  Ct  605,  63  L.  Ed.  885. 

[S]  The  warrant  of  the  Governor  Is  prima 
fade  evidence  of  the  regularity  of  Its  is- 
sue. Davis  Case,  122  Mass.  324,  32a  And 
it  is  prima  facie  evidence  sufficient  to  hold 
the  accused  until  the  presumption  In  its  fa- 
vor  Is  overthrown  by  contrary  proof.  Hyatt 
V.  Corkran,  138  U.  S.  691,  711,  23  Sup.  Ct 
456,  47  I/.  Ed.  667 ;  Parrell  v.  Hawley,  Sher- 
iff, 78  Conn.  150,  156,  61  AU.  502,  112  Am. 
St  Rep.  98.  It  need  not  make  such  indict- 
ment information,  or  affidavits  a  part  of  it 
either  by  incorporation  or  attachment  Whlt- 
ten  V.  Tomllnson,  160  U.  S.  231,  245,  16  Sup. 
Ct  297,  40  L.  Ed.  406;  Nichols  v.  Cornelius, 
7  Ind.  612,  614;  Moore  on  Extradition  (Ed. 
1891)  vol.  2,  i  621.  Our  own  practice  ac- 
cords with  this,  as  does  the  practice  in  all  of 
the  states  with  few  exceptions.  Forms  of 
rendition  warrants  for  most  of  the  states  are' 
given  in  Moore  on  Extradition  (volume  2, 
pp.  1193-1514). 

[6]  The  return  to  the  writ  of  habeas  cor- 
pus sets  out  the  Governor's  warrant  in  due 
form,  complying  with  the  requirements  of  the 
law,  and  fully  Justifying  the  sheriff  in  de- 
taining the  plaintiff,  unless  its  recital  that 
the  petitioner  "stands  charged  with  the  crime 
of  conspiracy"  fails,  as  the  petitioner  urges, 
to  substantially  charge  a  crime  for  which  a 
fugitive  from  Justice  may  be  apprehended 
and  surrendered.  The  petitioner  relies  upon 
the  provisions  of  our  own  statutes  prescrib- 
ing tbe  procedure  on  requisitions  upon  the 
Governor  and  the  prerequisites  to  his  com- 
pliance with  the  demand.  Under  these  th« 
demand  must  be  for  the  surrender  of  a  per- 
son charged  with  a  high  crime.  Conspiiw 
acy  is  not  he  insists,  a  high  crime  In  New 
York,  but  a  misdemeanor.  This  Is  not  en- 
tirely accurate.  We  understand  conspiracy 
In  New  York  may  be  either  a  felony  or  a  mis- 
demeanor. A  high  crime  Is  one  nearly  al- 
lied to  and  equal  In  guilt  to  felony,  but  tech- 
nically does  not  fall  within  its  definition. 
State  V.  Knapp,  6  Conn.  416,  417, 16  Am.  Dea 
68.  Hence  the  petitioner  claims  th^t  the 
charge  In  this  warrant  either  is  or  may  be 
a  misdemeanor,  and  the  authority  of  the  Gov- 
ernor cannot  be  invoked  save  in  a  case 
where  tbe  demanding  warrant  charges  a 
"high  crime."  We  have  seen  that  the  federal 
Constitution  used  the  word  "crime"  In  article 
4,  S  2,  to  Include  every  form  ot  crime,  wheth- 
er felony  or  misdemeanor.  Oar  own  statute 
cannot  restrict  the  meaning  of  the  word 
"crime"  as  used  In  the  ConstltutioiL    It  must 
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be  Inteipreted  eltber  as  within  tbis  term  or 
so  far  as  It  may  restrict  Its  meaning  it  must 
fall.  It  is  possible  looking  at  the  mere  lan- 
guage used  to  construe  the  legislative  intent 
to  have  been  to  make  the  action  of  the  Goy- 
emor  mandatory  in  cases  of  "high  crime" 
only,  but  the  history  of  this  statute  negatives 
this  construction. 

Our  statute,  now  Oen.  St  1902,  H  1564-67, 
Inclusive,  first  appears  as  chapter  61,  P.  A. 
1852,  and  section  1  of  that  act  reads :  "The 
Governor  of  this  state  may  in  cases  authori^ 
ed  by  the  Constitution  and  laws  of  the  Unit- 
ed States,  appoint  agents  to  demand  and  re- 
ceive from  the  executive  authority  of  any 
other  state,  any  fugitive  from  Justice,  or  any 
person  charged  with  felony  or  other  high 
crime  in  this  state."  Section  3  reads :  "When 
a  demand  shall  be  made  upon  the  Governor 
of  this  state,  by  the  executive  authority  of 
any  other  state,  in  any  case  authorized  by 
the  Constitution  and  laws  of  the  United 
States,  for  the  surrender  of  any  person  charg- 
ed In  such  state  with  felony  or  other  high 
crime,  tie  state's  attorney,"  etc.,  when  xe- 
quired  by  the  Governor,  shall  forthwith  in- 
vestigate the  ground  of  such  demand,  etc. 
"And  if  it  shall  appear  to  the  Governor  that 
such  demand  is  conformable  to  law,  and 
ought  to  be  compiled  with,  he  shall  Issue  bis 
warrant,"  etc.  "Or  other  high  crime"  means 
the  crime  which  is  distinguished  from  the 
felony  by  technical  circumstance  rather  than 
by  immorality  or  unlawfulness.  At  the  time 
of  its  enactment  there  had  been  no  authori- 
tative construction  of  section  2,  art  4,  of  the 
federal  Constitution  by  the  Supreme  Court  of 
the  United  States.  Eight  years  later  In  Ken- 
tucky V.  Dennlson,  Governor,  24  How.  66,  99, 
16  L.  Ed.  717,  the  Supreme  Court  in  an  opin- 
ion by  Chief  Justice  Taney  construed  the 
word  "crime"  in  the  phrase  "treason,  felony 
or  other  crime"  of  this  clause  to  Include 
every  offense,  misdemeanor  as  well  as  felony. 
Before  that  decision  there  had  beoi  some 
doubt  of  the  meaning  of  "crime,"  and  it 
may  well  be  that  the  General  Assembly  used 
"high  crime"  as  the  equivalent  of  the  "crime" 
of  the  federal  Constitution.  But  it  never 
Intended  to  exclude  any  offenses  within  tbe 
federal  Constitution.  It  expressly  gave  the 
Governor  power  to  act  in  cases  authorized  by 
the  Constitution  and  laws  of  the  United 
States,  and  it  is  quite  clear  from  the  lan- 
guage used  that  It  was  intended  to  cover  all 
cases,  for  it  provides  the  remedy  "in  any 
case  authorized  by  the  Constitution  and  laws 
of  the  United  States."  This  was  the  main 
legislative  intent  to  furnish  an  extradition 
procedure  for  Connecticut  covering  every 
case  within  the  federal  Constitution  and  laws. 

The  revisers  (Gen.  St  1876,  tit  20,  c.  18, 
pt  9  changed  the  phraseology  of  the  statute 
by  omitting  from  said  section  1,  in  lines  2 
and  S,  the  words  "In  cases  authorized  by  the 
Constitution  and  laws  of  the  United  States," 


and  in  line  5  "any"  before  person  and  "fel- 
ony or  other"  In  line  6,  and  inserting  "any" 
before  high  crime  in  line  6.  And  in  section 
3,  by  omitting  the  same  words.  The  omis- 
sion of  the  words  "felony  or  other"  indi- 
cates the  understanding  of  the  revisers  that 
high  crime  included  felony.  .  The  omission  of 
reference  to  the  Constitution  and  laws  of  the 
United  States  indicates  the  understanding  of 
the  revisers  that  these  are  unnecessary,  since 
it  is  only  in  such  eases  the  Governor  can  act 
and  in  such  cases  he  must  act.  The  revisers 
sought  to  change  the  language  and  shorten 
the  expression,  but  not  to  change  the  law  or 
its  meaning.  Revisers  are  presumed  not  to 
change  the  law,  and  a  mere  change  in  the 
words  win  not  be  deemed  a  change  In  the 
law  unless  it  appears  that  such  was  the 
Intention.  State  v.  Geer,  61  Conn.  150,  22 
Atl.  1012,  18  L.  R.  A.  804;  Westfield  Ceme- 
tery Ass'n  T.  Danlelson,  62  Conn.  322,  323, 
26  Atl.  345.  The  Intention  of  the  revisers 
was  to  cut  out  unnecessary  words  and  self- 
evident  propositions,  and  leave  the  law  as  it 
was  covering  as  they  supposed  every  crime 
within  federal  Constitution  and  laws.  Hie 
law  has  been  preserved  since  1875  in  the 
form  then  adopted.  We  may  then  conclude 
that  the  legislative  Intent  was  not  to  restrict 
the  meaning  of  the  word  "crime"  within  the 
technical  meaning  of  "high  crime,"  but  to  in- 
clude in  the  latter  term  every  offense  within 
federal  Constitution  and  laws. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(«4  Conn.  32$) 

OOOLBY  T.  PIQOTT  et  al. 

(Supreme  Court  of  Errors  of  Connecticut  June 
15,  1911.) 

1.  ESXECDTOBS  AKD  ADinniBTIML.TOBS  ({  303*) — 

DiSTBiBonow— Payment  to  Ljeqatbib— "Ijb- 

QAI.   RlFBISENTATlVB." 

Wi^in  an  order  of  a  probate  court  that 
money  be  paid  to  a  legatee  of  testatrix  or  his 
"legal  representative,"  his  executor  or  adminia- 
trator,  and  not  his  heirs,  is  such  representative, 
as  that  court  could  not  properly  undertake  to 
distribute  his  estate  as  part  of  the  settlement 
of  testatrix's  estate;  the  ascertainment  of  his- 
legal  heirs  being,  under  Gen.  St.  1902,  |  894, 
for  that  court  in  the  settlement  of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlntstraton,  Cent  Dig.  U  1228-1246; 
Dec.  Wg.  S  303.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4070-4079;   vol.  8,  p.  7704.] 

2.  ElXECnTOBS   AND   Admjnistbatobs   (I  303*) 
— Obeting  Obdebs  or  Peobate. 

The  administrator  of  B.,  ordered  by  the 
probate  court  to  pay  money  to  "T.,  or  his  legal 
representative,  and  not  knowing  that  T.  is 
alive,  is  protected  b.v  such  order  in  paying  the 
money  to  one  appointed  administrator  of  T., 
and  may  not  properly,  by  an  action  in  the  na- 
ture of  interpleader,  qneetion  the  death  of  T., 
or  the  validity  of  the  appointment  of  his  ad- 
ministrator.- 

[Ed.  Note.— For  other  cases,  see  Elzecutors 
and  Administrators,  Cent  Dig.  {$  1229-1245; 
Dec  Dig.  I  303.*] 
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8.  EiXEOUTOSS  AITD  Aduxnistbatobs  (f  20*)— 
Appointment  —  Notice  of  Heabino— Peb- 
80nb  intebestbd. 

The  adminiitrator  of  B.,  tfidered  bj-  the 
probate  court  to  pay  money  to  T.,  or  his  legal 
repreeentative,  is  not  entiued  to  notice  of  the 
hearing  on  the  appointment  of  an  administrator 
of  T.;  he  as  arach  administrator  having  no  in- 
terest in  sach  appointment. 

[Ed.  Note.— For  other  cases,  see  Bzecutors 
and  Administrators,  Dec.  Dig.  |  20.*] 

Appeal  from  Superior  Conrt,  New  Haven 
G0U11I7 ;  Joel  H.  Beed,  Judge. 

Action,  in  the  nature  of  Interpleader,  by 
George  B.  Cooley,  administrator,  against 
James  P.  Plgott,  administrator,  and  others. 
Demurrer  to  the  substituted  complaint  was 
mstained,  and  the  complaint  was  dismissed, 
and  plaintiff  appeals.    Affirmed. 

Robert  <3.  Stoddard,  ft>r  appellant  James 
P.  Plgott,  for  appellees  other  than  Emery 
and  Norton,  Adm'r. 

THAYBR,  J.  The  plalntUT  Is  the  admln- 
tetrator  with  the  will  annexed  of  the  estate 
of  Elizabeth  8.  Bradley.  In  Enery  t.  C!oo- 
1^,  83  Oonn.  235,  76  Atl.  628,  where  facts 
pertinent  to  the  present  case  appear,  we  sus- 
tained an  order  and  decree  of  the  probate 
court  directing  that  one-half  of  the  estate 
of  Mrs.  Bradley  remaining  in  the  plalntltTs 
hands  upon  the  rendition  of  his  final  admin- 
istration account  ctbould  be  paid  to  John 
Thompson,  an  alien  brother  and  beneficiary 
of  the  testatrix,  or  to  his  legal  repre8e9ta- 
tlTC.  The  money  thus  ordered  by  the  pro- 
bate court  to  be  paid  to  Thompson  or  his 
legal  representatire  is  the  fund  in  question 
In  the  present  casei  The  complaint  alleges 
that  the  defendant  Plgott,  claiming  to  be 
administrator  of  Thompson's  estate,  and  the 
other  defendants  claiming  to  be  the  heirs 
at  law  of  Thompson,  claim  the  fund  as  his 
legal  representatives.  It  is  also  alleged  that 
the  plalntlfl?  has  no  knowledge  whether 
Thompson  la  alive  or  dead,  and  that  he  had 
no  notice  of  the  hearing  at  which  the  de- 
fendant Plgott  claims  to  hAve  been  appoint- 
ed administrator.  The  complaint  was  de- 
murred to  by  Plgott  and  all  the  other  de- 
fendants except  Ehnery  and  Norton  upon  the 
ground  that  It  appears  from  the  Complaint 
that  the  defendants  other  than  Plgott  are 
not  entitled  to  receive  the  fund  from  the 
Idalntur,  and  that  It  appears  that  Plgott  as 
the  administrator  of  Thompson  is  entitled 
to  receive  It 

[1]  The  demurrer  was  properly  sustained. 
If  Thompson  Is  living,  he  Is  entitled  to  re- 
ceive the  fund.  If  he  has  died  since  Mrs. 
Bradley's  death,  his  heirs  at  law  are  not  bis 
legal  represeitatlves  In  the  sense  In  which 
that  term  was  used  by  the  probate  court  In 
Its  order.  That  court  could  not  properly 
undertake  to  distribute  Thompson's  estate 
as  a  part  of  the  settlement  of  Mrs.  Brad- 
ley's.   The  fund  would  have  to  pass  to  his 


administrator  or  executor  for  the  purpose  of 
distribution,  and  "wpuld  be  subject  to  the 
expense  of  settling  his  estate.  In  the  set- 
tlement of  his  estate  the  probate  court  would 
ascertain  who  are  his  legal  heirs.  Gen.  Stat 
1902,  i  .894.  The  "legal  r^resentaUve"  or 
"personal  representative"  of  a  deceased  per- 
son, as  the  term  is  ordinarily  used,'  is  his 
executor  or  administrator.  2  Jarman  <m 
Wills  (6th  Bd.)  p.  117.  It  was  In  this  sense 
that  the  court  used  it  in  the  order  in  ques- 
tion. None  of  the  heirs  at  law  therefore 
had  any  claim  upon  the  fund  under  the  <n<- 
der  of  the  probate  court 

[2]  There  was  no  occasion  for  bringing 
this  action  for  an  Interpleader.  The  plaln- 
tlCF  in  his  brief  admits  that  Plgott  has  been 
appointed  administrator  of  Thompson's  es- 
tate. He  does  not  attack  his  title  or  allege 
that  Thompson  Is  living.  In  the  absence  of 
knowledge  that  Thompson  Is  alive,  the  plain- 
tiff is  safe  In  paying  the  money  to  Plgott  as 
his  administrator.  Such  fayment  would  be 
a  compliance  with  the  order  of  the  probate 
court  which  would  afford  the  plaintiff  full 
protection. 

[3]  The  plaintiff  was  not  entitled  to  notice 
of  the  hearing  on  the  appointment  of  an  ad- 
ministrator of  Thompson's  estate.  He  as 
administrator  of  Mrs.  Bradley's  estate  had 
no  interest  in  that  appointment.  Nor  can 
he  in  an  action  of  this  kind  properly  bring 
the  question  of  Thompson's  death  or  the 
validity  of  the  appointment  of  his  admin- 
istrator into  question. 

There  is  no  error.  The  otbex  Judges  con- 
curred. 


ANDERSON  v.  CONNEOTIODT  00. 

(Supreme  Court  of  Ehrrors  of  Gonnectlcnt    June 
16,  1011.) 

Street  Rahsoads   ({   114*)  —  iNjtTaiss  to 

TBAVEI.EB8— OoimiBtlXOBT    NbOUOBKOB  — 

Evidence. 

In  an  action  for  injuries  to  a  traveler  by 
being  struck  by  a  street  car  as  he  was  passing 
around  the  end  of  a  standing  car  over  an  ad- 
joining track,  evidence  of  plaintitTs  contribu- 
tory negligence  held  not  sucn  as  to  require  the 
setting  aside  of  a  verdict  In  his  favor. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  M  28»-260;  Dec  Dig.  {  114.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Howard  J.  Curtis,  Judge. 

Action  by  John  A.  Anderson  against  the 
Connecticut  Company  for  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Harry  G.  Day  and  Thomas  M.  Steele,,  for 
appellant  Oharlss  S.  Hamilton,  for  appel- 
lee. 

HAUi,  CL  3.  The  only  reasons  of  appeal 
assigned  in  this  case  are  the  alleged  errors 
of  the  trial  court  (1)  in  d«iylng  the  defend* 
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ant's  motion  to  direct  a  verdict;  (2)  In  deny- 
ing tbe  defendant's  motibn  to  set  aside  the 
verdict  rendered,  as  against  the  evidence; 
and  (3)  In  overmllng  the  defendant's  claim 
that  there  was  no  evidence  presented  of  due 
care  on  the  part  of  the  plaintiff.  It  Is  only 
necessary  to  consider  the  second  reason  of 
appeal.  If  that  has  not  been  sastalned,  the 
others  have  not. 

The  plaintiff,  while  attempting  to  cross  the 
defendant's  street  railway  tracks  on  State 
street,  In  New  Haven,  on  Sunday,  the  27th  of 
June,  1909,  at  about  6  o'clock  In  the  after- 
noon, was  struck  by  the  defendant's  trolley 
car  and  so  seriously  Injured  that  It  became 
necessary  to  amputate  one  of  tals  legs.  State 
street  runs  nearly  north  and  south.  Grand 
avenue,  extending  easterly  and  westerly.  In- 
tersects the  east  line  of  State  street  a  short 
distance  south  of  where  the  accident  happen- 
ed, and  at  a  point  a  short  distance  north 
of  the  point  where  Elm  street,  also  running 
easterly  and  westerly,  intersects  the  west 
line  of  State  street  There  are  double  trolley 
tracks  upon  each  of  said  three  streets.  Those 
upon  EUm  street,  as  they  extend  from  the 
west,  curve  to  the  north  upon  reaching  State 
street,  and  unite  with  the  State  street  tracks 
running  north,  and  those  upon  Grand  avenue 
coming  from  the  east  curve  to  the  south  as 
they  reach  State  street,  and  unite  with  the 
State  street  tracks  running  south. 

The  plaintiff,  Just  before  the  accident,  was 
riding  upon  a  southerly  bound  State  street  car 
running  upon  the  westerly  State  street  track. 
This  car  came  to  a  stop  at  a  point  a  short 
distance  north  of  the  points  of  Intersection 
of  Grand  avenue  and  Elm  street  with  State 
street  When  it  stopped  there  were  two  oth- 
er cars  standing  ahead  of  it  upon  tbe  same 
track,  the  rear  end  of  the  one  immediately 
ahead  being  from  four  to  seven  feet  from 
the  front  of  that  in  which  the  plaintiff  was 
riding.  The  plaintiff  alighted  on  tbe  wester- 
ly side  of  the  car  on  which  he  was  a  passen- 
ger, and  walked  to  the  front  or  southerly  end 
of  it  and,  looking  through  the  opening  be- 
tween that  car  and  the  one  standing  next 
ahead  of  it  saw  approaching  from  the  east 
on  Grand  avenue,  a  Shelton  avenue  car 
which  he  wished  to  take,  and  for  wbidi  he 
had  a  transfer  ticket  He  passed  between 
said  two  cars,  and  as  be  was  about  to  cross 
the  easterly  State  street  track,  in  order  to 
reach  Grand  avenue  and  catch  the  Shelton 
avenue  car,  he  was  struck  by  a  car  which 
had  turned  into  State  street  from  Elm  street 
and  was  mnnlng  north  on  the  easterly  State 
street  track. 

There  was  evidence  before  the  Jury  that 
before  passing  between  the  two  cars  tbe 
plaintiff  looked  to  his  right  toward  the  com- 
er of  State  and  Elm  streets  to  see  if  any  car 
was  coming  up  back  of  tbe  standing  cars, 
and  saw  none ;  that  the  car  which  struck  the 


plaintiff  was  running  north  on  the  easterly 
State  street  track,  back  of  said  standing 
cars,  at  a  speed  of  some  seven  miles  an  hour, 
without  sounding  a  gong  or  bell ;  that  tbe 
standing  car  or  cars  ahead  cf  the  one  from 
which  the  plaintiff  had  alighted  prevented 
him  from  seeing  tbe  approaching  car  on  the 
easterly  State  street  track;  and  that  as  he 
hurriedly  passed  between  the  two  cars  be 
had  no  opportunity,  after  passing  tbe  car 
ahead  of  him,  to  obaerre  the  aiq^roaching  car 
before  he  was  struck. 

An  ordinance  of  the  dty  of  Mew  Haven 
provided  that  no  street  car  should  "pass  an- 
other standing  on  a  parallel  track  in  the 
same  street  to  receive  or  deliver  passengers 
without  coming  to  a  full  stop  to  allow  the 
safe  ingress  and  egress  of  such  passengers," 
and  that  "every  motorman  or  person  having 
control  of  the  speed  of  any  railroad  car  pro- 
pelled by  any  other  motive  power  other  than 
horses  shall  strike  a  gong  or  bell  several 
times  on  approaching  the  crossing  of  a  street 
or  the  Intersection  of  a  street  and  within  one 
hundred  feet  of  such  crossing  or  Intersection, 
and  shall  strike  a  gong  or  bell  at  snch  oth« 
places  and  times  as  to  fully  and  amply  warn 
any  and  all  persons  In  the  vicinity.    •    •    ♦  " 

The  principal  contention  of  the  defendant 
la  that  the  evidence  fails  to  show  that  the 
plaintiff  exercised  reasonable  care  in  passing 
as  he  did  between  the  two  cars.  Tbe  ques- 
tion Is  not  whether  we  as  triers  would  have 
reached  the  conclusion  which  the  Jury  did 
upon  that  question,  but  whether  the  conclu- 
sion of  the  Jury  upon  the  evidence  presented 
was  so  unreasonable  that  the  trial  judge 
erred  In  not  setting  It  aside  as  against  the 
evidence.  Without  further  recital  or  discus- 
sion of  the  evidence,  it  la  sufficient  to  say 
that  we  all  think  he  did  not,  and  that  the 
verdict  and  judgment  must  stand. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(84  Conn.  360) 
XAKAVICKB  T.  VALBNTUKEVICIDS. 

(Supreme  Court  of  Errors  of  Connecticut 
June  16,  1911.) 

1.   XilBEI.  ARO  SliAITDBB  (I  6*)— WOBDS   SLAV- 
DEKOUS  PBB  S15— "ChIAT." 

Defendant  wliile  present  in  a  lodge  room, 
having  cbiarged  members  of  the  organization  to 
be  thieves  and  robbers,  and  being  requested  to 
point  out  to  whom  be  referred,  stated  be  could 
tell  "two  of  thoae  thieves  and  robbers,"  and, 
pointinr  to  plaintiff,  said:  "Tliere  is  one.  He 
cheateu  the  dab  out  of  $2  In  connection  with 
the  purchase  of  At  liquor  license."  Beld  ttiat 
since  the  specification  did  not  sustain  the  charge 
that  plaintiff  was  a  thief,  the  words  at  most 
imputing  to  liim  not  a  crime,  but  an  act  of 
cheating,  which  was  no  more  than  to  charge 
that  plaintiff  tridced  or  outwitted  the  club,  they 
were  not  actionable  per  se,  under  tlie  mie  that 
words  to  be  so  actionable  must  charge  a  crime 
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inTolTinr  moral  turpitude,  or  subject  the  of- 
fender to  infamous  punisliment 

[EH.  Note.— For  other  cases,  aee  Libel  and 
Slander.  Cent  Dig.  |  13;   Dec.  Dig.  ^  6* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  WW  U07-1109.] 

2.   IdBKC    AND    SXANDIB    (|    88)— IirirDXITDO— 
KXTKHDIKQ   MXAHIMO   Or   WOBDB. 

Where  alleged  libelous  words  in  the  con- 
nection in  which  they  were  used  only  charged 
plaintiff  with  being  a  cheat  or  a  swindler,  they 
could  not  be  made  slanderous  per  ae  by  innuendo, 
alleging  tliat  the  words  were  used  with  an  in- 
tent to  charge  dieating,  embesalement,  and  lai^ 
ceny. 

[Bid.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  205-20S;  Dec  Dig.  | 
S6.*i 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  Comity;    Bamest  C.  Simpson,  Judge. 

Action  for  slander  by  Stepben  TakaTiclce 
against  Launrlas  Valentukeviclus.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

George  E.  Beerd  and  Carl  A.  Mears,  for 
appellant    Edward  P.  O'Meara,  for  appellee. 

WHEELEB,  J.  The  plaintiff  and  defend- 
ant were  members  of  the  Lithuanian  Ameri- 
can Citizens'  Club  located  in  New  Haren.  It 
was  the  duty  of  a  committee  of  the  club,  of 
wblcb  the  plaintiff  was  a  member,  to  procure 
ft  United  States  license  for  the  sale  of  In- 
toxicating liquors.  The  defendant  bad  been 
told  by  some  ofllcer  or  member  of  the  club, 
and  believed,  that  the  plaintiff  had  procured 
■aid  license  for  |25,  and  charged  tbe  club  $27 
for  tbe  same,  and  thereby  cheated  tbe  club 
out  of  $2,  and  otherwise  misappropriated 
■mall  sums  belonging  to  the  club.  The  club, 
contrary  to  its  by-laws,  voted  to  suspend  the 
defendant  until  he  paid  the  fine  of  the  club 
and  the  cost,  assessed  at  $15,  of  holding  a 
special  meeting,  which  had  been  called  at  the 
reqnest  of  the  defendant  Thereafter  the  de- 
foidant  sent  the  club  a  letter  in  which  he 
■aid  tbe  "club  Is  organized  of  a  gang  of 
robbers  and  cheaters,  villains  and  such,"  and 
signed  himself,  "Your  cheated  member." 
Subsequently  tbe  defoidant  was  permitted  to 
come  Into  a  regnlar  meeting  of  the  club  "if 
he  was  going  to  pay  his  fine."  The  defend- 
ant acceded  and  entered  and  paid  his  regular 
dues.  The  president  then  asked  the  defend- 
ant if  he  was  going  to  pay  his  fine,  and  he 
said,  "No."  The  president  replied,  "Why  not, 
yon  promised,''  and  the  defendant  replied, 
"No;  1  didn't  premise  to  pay."  Upon  the 
president  telling  him  to  take  bis  seat  and 
keei»  quiet  the  defendant  became  excited  and 
angry,  and  called  the  president  vituperative 
names  and  shook  his  fist  at  him.  The  presi- 
ieat  left  the  chair  and  the  vice  president  took 
the  dtalr  and  presided  over  the  meeting,  and 
asked  the  defendant  to  be  quiet  and  take  a 
seat  This  be  refused  to  do,  and  called  the 
vice  president  an  insultltag  name.  The  vice 
president  then  said:    "Now,  you  wrote  the 


club  a  letter  in  which  yon  called  members 
of  the  organization  thieves  and  robbers. 
Can't  yon  tell  who  it  is,  thieves  and  robbers? 
Are  you  calling  me?"  Tbe  defendant  asked 
that  the  books  be  examined,  and  said,  "Well 
see,"  to  which  the  vice  president  replied  that 
the  books  w«:e  examined  at  half-yearly  meet- 
ings. Tbe  defendant  then  said:  "I  can  to- 
day tell  yon  two  of  those  thieves  and  robbers. 
There  is  one  (pointing  at  plaintiff).  He 
cheated  the  club  out  of  $2  In  connection  with 
the  purchase  of  tbe  liquor  license."  And 
further  stated  that  he  bad  heard  how  he 
cheated  the  club.  All  of  these  statements 
were  made  in  the  Lithuanian  language. 

The  defendant  In  his  answer  denied  tbe 
charges  of  tbe  complaint,  and  by  way  of  a 
second  defense  pleaded  that  tbe  words  were 
privileged,  having  been  uttered  In  tbe  course 
of  an  investigation  by  the  club  and  In  accord- 
ance with  his  duty  as  a  member,  and  by  way 
of  a  third  defense  pleaded  that  the  words 
were  uttered  in  response  to  inquiries  Induced 
by  the  plaintiff  and  were  procured  by  fraud- 
ulent contrivances.  No  special  damage  re- 
sulted from  the  use  of  the  language  com- 
plained of. 

ri]  Words  which  charge  a  crime  are  only 
actionable  In  themselves  when  they  charge 
a  crime  whlcb  involves  moral  turpitude,  or 
subjects  the  offender  to  Infamous  punish- 
ment HoBg  V.  Hatch,  23  Conn.  685,  590; 
Swift  Digest,  Vol.  1,  p.  481.  Expressions  may 
be  used  which  do  charge  a  crime  of  this  char- 
acter, but  the  occasion  may  be  one  where 
there  has  been  an  Interchange  of  opprobrious 
epithets,  and  where  no  hearer  could  possibly 
attribute  the  charge  to  anything  except  un- 
seemly heat  nor  credit  It  as  meaning-  more 
than  any  other  epithet  of  abuse  from  an  angry 
tongue.  1  Swift's  Digest  P-  487.  Defama-; 
tory  language  may  be  connected  with  other 
language  in  a  way  which  explains  that  its 
use  Is  not  defamatory.  It  may  be  so  at- 
tached to  a  subject  or  an  event,  as  that  It 
does  not  have  the  meaning  which  the  words 
ordinarily  import  Van  Daalen  v.  Power,  147 
111.  App.  635,  638.  To  say  of  one,  "You  mur^ 
dered  my  brother.  He  never  intended  to 
sboot  yon  when  he  drew  his  pistol  on  you," 
Is  not  a  charge  of  murder,  since  the  meaning 
of  tbe  charge  Is  controlled  by  the  occurrences 
which  preceded  and  occasioned  the  killing. 
So  to  say  of  one,  "Yon  are  a  thief.  You  ob- 
tained your  employer's  horse  by  swindling 
him,"  is  not  a  charge  of  theft  but  of  swin- 
dling. The  charge  Is  controlled  by  tbe  subse- 
quent language  which  shows  that  tbe  charge 
is  swindling,  trickery,  not  larceny.  Words, 
though  actionable  In  themselves,  may  concern 
a  transaction  which  constitutes  no  crime,  or 
the  circumstances  be  stated  or  known  to  the 
hearers  which  show  that  no  crime  was  com- 
mitted or  Intended  to  be  charged.  A  charge 
of  a  crime  will  be  presumed  to  be  intended 
unless  tbe  facts  and  circumstances  attendlns 
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Iti  making  InOIcate  that  tbere  was  no  Intent 
to  charge  a  crime.  Van  Daalen  ▼.  Power, 
14T  m.  App.  63S,  63& 

The  charge  made  by  this  defendant  was 
that  the  plalntUC  was  a  thief  and  robber  since 
he  had  cheated  the  cinb  ont  of  $2  In  con- 
nection with  the  purchase  of  the  llqhor  11- 
coiae.  In  fact,  the  defendant  Intended  to 
charge  that  the  plaintiff  as  a  committee  of 
the  club  bad  charged  the  club  $2  more  than 
he  had  paid  the  government  for  its  license, 
and  that  he  had  heard  how  he  had  cheated 
the  club.  Whether  the  hearers  at  the  time  of 
the  charge  understood  Its  full  Import  the 
finding  does  not  tell  ns.  At  the  most,  the 
charge  was  that  the  plaintiff  had  cheated 
the  club  out  of  $2.  The  designation  "thler' 
and  "robber"  was  limited  by  the  subject  of 
the  transaction,  which  was  the  cheating. 
Cheating  Is  not  theft.  It  may  be  the  re- 
sult of  overreaching,  ontwlttlng,  sharp  prac- 
tlces.  Cheating  is  no  more  than  swindling. 
It  may  embrace  dvll  frand,  for  which  one 
Is  amenable  to  a  dvll,  and  not  to  a  criminal, 
action.  Cheating  may  offend  the  laws  of 
morality  without  being  legally  cheating. 
Cheating  by  the  common  law  Is  not  action- 
able, nnless  spoken  of  the  plaintiff  In  relation 
to  his  profession  or  business,  or  unless  It  be 
by  false  pretenses  or  tokens.  Whether  charg- 
ing any  form  of  cheating  made  a  crime  by 
our  statute  may  be  actionable  per  se  we  need 
not  now  determine.  No  such  form  of  cheat- 
ing Is  alleged  or  found. 

The  oiUy  consideration  for  ns  is  whether 
under  our  common  law  cheating  as  here 
charged  Is  a  crime,  whose  charge  will  of  It- 
■elf  constitute  actionable  defamation.  "The 
word  cheat,"  said  Buller,  J.,  "has  always 
been  holden  not  to  be  actionable,  and  swin- 
dler means  no  more.  When  a  man  is  said  to 
be  swindled,  it  means  tricked  or  outwitted." 
Savlle  V.  Jardlue,  2  H.  Black,  531,  532 ;  Ste- 
venson V.  Hayden,  2  Mass.  400,  408.  Of  the 
words,  "that  he  was  a  swindler ;  that  he  was 
dishonest,  that  he  would  defraud  any  person 
whenever  he  could  procure  an  opportunity  to 
do  80,  that  he  was  a  swindler  and  a  cheat," 
tt»  Supreme  Court  of  Indiana  said:   "The 


complaint  does  not  set  forth  any  words  that 
are  slanderous  per  se.  It  is  not  slander  per 
se  to  charge  a  man  with  fraud,  or  to  say 
of  him  that  be  la  a  cheat  or  a  swindler.  The 
defamatory  words  charged  in  the  complaint 
cannot  be  deemed  to  do  more  thaii  characteiv 
Ize  the  appellant  as  a  cheat  and  a  swindler. 
They  do  not  assert  that  he  has  been  guilty 
of  any  crime."  Pollock  t.  Hastings,  88  lud. 
248,  248 ;  Odlome  v.  Bacon,  6  Cush.  (Mass.) 
185,  188;  Lucas  t.  FUnn,  85  Iowa,  9,  11; 
Weierbach  t.  Trone,  2  Watt  &  S.  (Pa.)  408; 
Savage  v.  Bobucy.  5  Mod.  808;  Bihler  v. 
Gockley,  18  111.  App.  406 ;  Nelson  et  -ux.  r. 
Borcheniua,  52  111.  230 ;  Townsend  on  Slander 
and  Ubel,  pp.  171,  198,  Words  chargbig  dis- 
honesty and  rascality  are  not  actionable  ot 
themselves.  Calling  one  a  rctgue,  a  rascal,  a 
scoundrel,  a  cozzener,  or  a  vllUan  Is  no  more 
actionable  than  to  call  him  a  cheat  or  a 
swindler.  25  Cyc.  p.  260,  and  cases  cited. 
Newell  on  Libel  and  Slander,  p.  103,  i  17. 

It]  The  Innuendo  In  the  complaint  alleging 
that  by  the  words  used  the  Intent  was  to 
charge  the  crimes  of  cheating,  embezzlement, 
and  larceny  cannot  determine  the  meaning. 
The  charge  of  embezzlement  and  larceny  is  to 
be  read  In  connection  with  the  facts  explana- 
tory of  Its  meaning,  and,  If  these  crimes  were 
not  In  fact  charged,  the  words  are  not  ac- 
tionable of  themselves,  even  though  by  them- 
selves without  such  explanation  tbey  be  de- 
scriptive of  a  crime.  Hotchkiss  v.  Olmstead, 
87  Ind.  74,  80;  Pollock  v.  Hastings,  88  ind. 
248.  "And  even  where  words  of  special  Im- 
port are  employed,  such  as  thler  or  traitor, 
still  no  action  lies  if  the  defendant  can  sat- 
isfy the  Jury  that  they  were  not  intended  to 
Impute  crime,  bnt  merely  as  general  terms  of 
abuse,  and  meant  no  more  than  rogue  or 
scoundrel."  Newell  on  Slander  and  Libel,  p. 
103,  I  17. 

In  view  of  our  conclusion  that  the  Ian- 
guage  used  was  not  an  actionable  slander, 
there  is  no  occasion  to  examine  the  merits  of 
the  special  defenses  or  of  the  several  objec- 
tions to  the  evidence. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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(81  N.  J.  U  IM) 

BOIXES  T.  MAYOR  AND  COMMON  COUN- 
CIL OF  CITT  OF  NEWARK. 

(Snpreme  Court  of  New  Jersey.     June  22, 
1911.) 

(Syllahu*  ly  the  Court.) 

Statdtss  (8  121*)— Taxing  Stattttb— Tixut 
OF  Act. 

An  act  entitled  "An  act  to  regmlate  and 
control  the  business  of  the  making  of  loans  on 
pledges  of  personal  property,  chattel  mortyn?e», 
or  assignments  of  salary  or  wages"  (P.  L.  1910, 
p.  466),  by  which  in  cities  of  the  first  class 
a  minimum  annual  license  fee  of  ?500  is  impos- 
ed npon  each  person  engaged  in  conducting  such 
business,  is  a  taxing  or  revenue  raising  statute, 
which  object  not  being  expressed  in  its  title 
the  act  is  invalid  under  article  4,  |  7>  par.  4,  of 
the  Constitution. 

[Ea.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §i  146,  178,  174;  Dec.  Dig.  {  121.»] 

Certiorari  by  Frederick  M.  BoUes  against 
the  Mayor  and  Common  Council  of  tbe  City 
of  Newark,  to  review  an  ordinance.  Ordi- 
nance set  aside. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKEB,  and  VOORHEES,  JJ. 

Gilbert  Coilins,  for  prosecutor.  Herbert 
Boggs,  for  defendant 

GARRISON,  X  The  headnote  really  says 
about  all  that  needs  to  be  said  by  way  of 
stating  the  ground  of  decision  in  this  case. 
While  the  writ  brings  up  an  ordinance  adopt- 
ed under  tbe  power  conferred  by  the  statute 
cited  In  the  syllabus,  the  prosecutor  attacks 
only  the  statute.  We  have  considered  but 
one  of  many  contentions,  and  that  Is  that 
the  act  is  Invalid  as  a  taxing  act  because 
the  title  does  not  express  such  object.  That 
the  act  Is  a  taxing  act  In  the  sense  of  a 
revenue  raising  measure  is  perfectly  clear 
from  the  fact  that  Its  minimum  annual 
charge  is  $i500  in  cities  of  the  first  class.  If 
there  is  in  the  dty  of  Newark  no  more  than 
a  bare  score  of  persons  engaged  In  the  busi- 
ness described  In  the  title  of  this  act,  the 
annual  revenue  from  this  source  will  be  $10,- 
000,  a  sum  so  utterly  disproportionate  to  the 
cost  of  printing  a  score  of  blanks  and  filling 
In  the  names  of  as  many  licensees  that  It 
cannot  be  said  with  any  show  of  reason  to 
be  merely  Incidental  or  inadvertent  or  any- 
thing but  one  of  the  objects  for  which  the  act 
was  passed.  Especially  must  this  be  so  when 
we  consider  thait  the  business  on  which  this 
impost  is '  annually  levied  is  a  lawful  one 
that  has  no  tendency  to  disturb  the  public 
peace  or  to  call  for  the  expenditure  of  public 
moneys  for  policing  It.  How  an  annual  fee 
of  $500  tends  to  the  regulation  of  such  a 
business  Is  not  perceived  any  more  than  how 
an  annual  poll  tax  of  a  like  sum  would  tend 
to  regulate  elections  or  to  purify  the  bal- 
lot. The  title  of  the  act  thtftefore  violates 
article  4,  t  7,  par.  4,  of  tbe  Constitution  both 
in  letter  and  spirit;    in  letter  because  the 


taxing  object  is  not  expressed  therein,  in 
spirit  because  neither  legislators  nor  citizens 
who  concurred  In  the  propriety  of  the  legis- 
lative regulation  of  such  business  have  had 
any  notice  from  its  title  that  this  act  was  a 
revenue  raiser  of  relatively  enormous  propor- 
tions. 
Tbe  ordinance  Is  set  aside. 

(81  N.  J.  L.  ni) 

MAYOR,  ETC.,  OP  CITY  OF  DOVER  t. 

RICHARDSON  &  BOYNTON  CO. 

OF  DOVER. 

(Supreme  Court  of  New  Jersey.-    June  19, 
1911.) 

fSvUabut  bv  the  Court.) 

1.  Watebs  and  Water  Courses  (S  208*)— 
Public  Water  Supply  —  Unlawful  Ab- 
straction—Damages. 

Defendant,  a  manufacturing  company  oper- 
ating its  plant  at  Dover,  was  charged  by  tbe 
declaration  with  unlawfully  and  fraudulently 
abstracting  water  from  the  pnblic  water  supply 
of  the  town.  On  rule  to  show  cause,  held,  that 
assuming  the  evidence  failed  to  show  any  spe- 
cific quantity  of  water  taken,  the  court  would 
not  have  been  justified  in  nonsuiting,  as  it  was 
shown  that  some  water  was  taken,  and  conse- 
quently a  nominal  verdict  would  have  been  jus- 
tified. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  f  203.*] 

2.  Waters  ano  Water  CotntsES  (J  206*)— 
Public  Water  Supply  —  Unlawful  Ab- 
straction OF  Water. 

The  jury  would  be  justified  in  finding, 
as  a  fact,  that  defendant  corporation  had  au- 
thorized the  opening  of  the  valve  connecting  its 
pipes  with  the  plaintiffs'  mains,  if  they  believed 
that  defendants  employee,  under  instruction 
from  defendant's  chief  engineer  and  his  assist- 
ant, bad  opened  such  valve  so  frequently,  and 
the  acts  bad  extended  over  such  a  long  period, 
as  to  justify  the  inference  that  such  acts  had 
come  to  the  knowledge  of  defendant,  and  it  had 
failed  to  put  a  stop  to  them,  if  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  203.*] 

3.  Waters  and  Water  Courses  ({  208*)— 
Public  Water  Supply  —  Unlawful  Ab- 
straction—Right OF  Action. 

Under  the  charter  adopted  by  the  town  of 
Dover  (P.  I*  1884,  p.  44),  the  town  is  entitled 
to  maintain  a  snit  of  this  character,  notwith- 
standing the  creation  of  a  board  of  water  com- 
missioners. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  203.*] 

4.  Waters  and  Water  Courses  (J  203*)— 
Public  Water  Supply— Abstraction  of 
Water— Evidence. 

The  mere  fact  that  the  valve  was  opened 
with  the  knowledge  or  by  the  direction  of  de- 
fendant's chief  engineer,  or  that  water  was  tak- 
en each  day  to  a  large  amount,  will  not  suffice 
to  charge  the  defendant  as  matter  of  law,  un- 
der the  pleadings  in  this  case,  with  liability  for 
the  water  so  taken. 

W"Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  203.*] 

Action  by  the  Mayor,  Recorder,  Aldermen, 
and  Common  CouncUmen  of  the  City  of  Dover 
against  the  Richardson  &  Boynton  Company 


•Tor  other  easM  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  Mo.  Bsrlss  *  &•?*?  Indsxas 
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of  Dover.  Verdict  for  plaintiffs  on  mle  to 
stow  caa8&  Verdict  set  aside,  and  new  trial 
.ardered. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  VOORHBES,  JJ. 

Vreeland,  King,  Wilson  &  Lindabury,  for 
plaintiffs.    WUIard  W.  Cutler,  for  defendant 

PARKER,  J.  The  action  Is  In  tort  The 
first  count  in  tbe  declaration  charges  in  sub- 
stance that  the  defendant  having  a  manu- 
facturing plant  at  Dover,  which  was  con- 
nected by  a  branch  pipe  with  a  main  water 
pipe  of  the  Dover  water  plant  the  flow  of 
plaintiff's  water  through  said  branch  pipe 
being  prevented  by  a  valve  or  gate,  the  de- 
fendant well  knowing  the  premises,  without 
the  license  or  consent  of  the  plaintiff,  but 
contriving  and  fraudulently  intending  to  de- 
ceive, injure,  and  defraud  the  plaintiff  of 
large  quantities  of  water  and  the  value  there- 
of, unlawfully,  fraudulently,  and  deceitfully, 
and  without  the  leave  and  license  of  the 
plaintiff,  ordered  and  commanded  Its  serv- 
ants, agents,  and  employes,  to  open  said 
valve  or  gate,  and  by  means  thereof  obtained 
and  received  from  the  mains  and  water  plant 
of  the  plaintiff  large  quantities  of  water,  of 
the  value  of  $50,000.  The  second  count  is 
sabstantially  Identical,  except  that  it  charges 
that  the  defendant  allowed  and  permitted  its 
servants,  agents,  and  employes  to  open  the 
said  Talva,  And  the  third  count  in  similar 
form,  charges  that  the  defendant  by  its  serv- 
ants, agents,  and  employes.  In  and  about  Its 
business  and  for  Its  own  use  and  benefit,  un- 
lawfully, wrongfully,  fraudulently,  and  de- 
ceitfully opened  the  said  valve  or  gate,  and 
thereby  obtained  water,  etc.  These  counts 
are  all  traversed,  and  there  are  certain  spe- 
cial pleas,  the  purport  of  which  Is  not  neces- 
sary for  the  purposes  of  the  present  decision. 

The  Jury  found  a  verdict  in  favor  of  the 
plaintiff,  as  for  the  value  of  water  taken.  In 
the  sum  of  $1S,S81.20. 

The  conceded  facts  are  that  the  defendant 
company  is  a  large  manufacturing  plant  in 
the  town  of  Dover,  on  which  it  has  sunk 
wells  and  maintains  its  own  pumping  ap- 
paratus and  a  large  standpipe  holding  132,- 
000  gallons,  and  being  something  over  100 
feet  In  height;  that  it  did  own  certain  other 
lands  with  wells  thereon,  or  available  for 
driving  of  such  wells,  and  conveyed  these 
other  lands  to  the  town  of  Dover;  the  impor- 
tant consideration  of  such  conveyance  being 
that  a  connection  should  be  made  and  main- 
tained between  the  municipal  waterworks 
and  the  private  water  system  of  the  defend- 
ant company  by  means  of  a  connecting  pipe 
some  six  Inches  In  diameter  with  a  valve 
thereon,  so  that  the  Dover  water  could  be 
turned  on  or  off  at  will;  that  such  valve 
should  be  kept  habitually  dosed,  but  might 
be  opoied  in  case  of  fire  in  the  defendant's 
works  and  the  town  water  freely  used  for 
the  purpose  of  extinguishing  audi  fires,  with- 
out charge. 


Such  being  the  situation,  several  wltnesMs 
for  the  plaintiff  testified  that  they  had  for- 
merly been  In  the  employ  of  the  defendant 
company  as  watchmen,  laborers,  or  in  similar 
capacities,  and  that  under  the  direction  of 
the  chief  engineer  of  the  company  or  his  as- 
sistant, had  on  many  occasions,  ranging  over 
a  period  of  several  years,  and  when  there 
was  no  alarm  of  fire,  turned  on  the  valve  be- 
tween the  town  and  the  defendant's  plant 
for  the  purpose  of  filling  the  standpipe;  that 
this  was  done  with  more  or  less  regularity 
throughout  the  period  in  question. 

Another  witness,  employed  In  the  citys 
water  department  testified  that  he  had  ob- 
served or  suspected  the  tampering  with  this 
valve,  contrary  to  the  agreement  which  form- 
ed the  consideration  for  the  deed,  and  had 
demonstrated  on  a  number  of  occasions  that 
it  had  been  tampered  with,  by  the  fact  that 
the  wrench  or  key  with  which  the  valve  was 
turned,  and  which  was  several  feet  long  and 
had  to  be  inserted  into  the  ground  In  order 
to  reach  the  valve,  had  been  moved  from  its 
place,  and  that  he  had  proved  the  change  In 
position  of  this  wrench  when  not  In  use  by 
making  chalk  marks  on  the  fence  or  wall 
against  which  It  usually  was  rested;  also 
that  he  had  made  marks  on  the  Iron  plate 
covering  the  valve  hole,  and  on  the  rim  in 
which  the  plate  rested,  showing  that  the 
plate  had  been  dlstarbed  from  Its  position. 

Further  evidence  bearing  on  the  quantity 
of  water  claimed  to  have  been  abstracted 
was  given  by  two  civil  engineers,  one  of 
whom  made  tests  of  the  amount  of  water 
flowing  through  the  town's  main  on  certain 
days  in  July,  1908,  and  again  in  August 
1909,  and  which  seemed  to  show  a  decrease 
of  over  130,000  gallons  a  day  at  the  latter 
period.  The  significance  of  this  testimony 
rests  on  the  fact  that  In  November,  1908,  the 
defendant  company  was  notified  that  the  mu- 
nicipal anthorltles  believed  that  It  was  tak- 
ing water  unlawfully,  and  that  it  would  be 
held  responsible  for  the  same.  Another  civil 
engineer  made  observations  of  the  condition 
of  the  low  service  reservoir  which  was  con- 
nected with  the  pipe  in  question  through  the 
town's  mains,  both  before  and  after  the  no- 
tice, and  made  computations  tending  to  raise 
the  same  Inference. 

With  regard  to  the  valne  of  the  water,  the 
testimony  was  substantially  that  in  small 
quantities  Its  reasonable  value  was  some- 
where between  $200  and  $300  per  million 
gallons,  and  for  large  quantities,  from  $1S0 
to  $200  a  million  gallons.  The  claim  made 
by  the  plaintiffs'  attorney.  Just  before  the 
case  went  to  the  Jnry,  was  for  139,000  gal- 
lons of  water  for  each  and  every  working 
day  between  April  6,  1904,  and  November  14, 
1908,  less  the  time  the  factory  was  not  io 
operation,  from  one  to  three  weeks  eadi 
winter  and  from  one  to  two  weeks  each  sum- 
mer, being  191,125,000  gallons,  at  $150  a 
million  gallons,  or  $28,530.  The  verdict  was 
for  somewhat  over  one-half  of  this  claim. 
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[1]  It  l8  first  alleged  in  support  of  tbe  role 
that  tbe  court  erred  in  refusing  to  nonsuit 
on  two  grounds,  namely,  tbat  there  wcs  no 
evidence  to  Justify  a  finding  as  to  any  def- 
inite amount  of  water  taken,  and  that  there 
was  no  evidence  that  any  water  was  taken 
by  authority  of  the  defendant  corporation. 
It  Is  obTlous  that,  if  the  first  claim  be  cor- 
rect. It  would  not  justify  a  nonsuit,  because 
there  unquestionably  was  evidence  that  some 
water  was  taken,  and  at  least  a  nominal  ver- 
dict was  recoverable.  / 

[2]  The  other  point,  however,  demands 
more  extended  consideration.  It  Involves  tbe 
question  as  to  whether  the  chief  engineer 
and  assistant  engineer  are  to  be  regarded 
under  the  evidence  as  representing  tbe  de- 
fendant corporation,  so  as  to  make  It  re- 
sponsible for  their  action  in  directing  the 
opening  of  tbe  valve,  if  this  was  the  t&ct; 
and  if,  such  acts  being  shown,  they  are  not 
to  be  primarily  regarded  as  binding  on  the 
corporation,  then  wbether  It  may  be  charged 
wltb  knowledge  and  ratification  of  tbe  prac- 
tice by  reason  of  its  frequency  and  continu- 
ity. It  seems  to  be  unnecessary  to  decide 
tbe  first  point,  because  under  the  ruling  in 
Dlerkes  v.  Hauxburst  I^ind  C!o.,  TO  Atl.  361, 
decided  by  the  Court  of  Errors  and  Appeals, 
the  turning  on  of  the  water  under  the  orders 
of  these  engineers  and  by  these  various  em- 
ployes might  legitimately  have  been  found 
by  tbe  Jury  under  the  evidence  to  have  been 
so  frequent,  so  habitual,  and  extending  over 
such  a  period  of  time,  as  that  the  defendant 
corporation  would  naturally,  in  the  ordinary 
course  of  affairs,  have  become  cognizant  of 
it,  and  have  forbidden  it,  if  unauthorized.  A 
nonsuit  would  therefore  have  been  improper. 

[3]  These  considerations  also  dispose  of  all 
bat  one  of  the  arguments  urged  by  the  de- 
fendant to  support  its  claim  that  the  court 
should  have  directed  a  verdict  for  the  de- 
fendant, and  which,  with  the  exception  Just 
mentioned,  are  substantially  tbe  same.  The 
excepted  reason  Is  that  the  suit  will  not  lie 
In  favor  of  tbe  town  of  Dover  because,  by 
the  act  of  1884  (P.  L.  p.  44),  and  which  It 
was  claimed  was  accepted  by  the  citizens  of 
Dover  open  a  referendum,  the  right  to  col- 
lect for  the  valne  of  tbe  water  was  exclu- 
sively vested  in  tbe  water  commissioners  pro- 
vided for  by  the  act.  But  we  cannot  assent 
to  the  soundness  of  this  proposition,  for  our 
reading  of  the  act  leads  to  the  conclusion 
that  it  was  not  the  intentioli  of  tbe  Legisla- 
tnre  in  providing  for  these  water  commis- 
sioners to  create  a  corporation  Invested  with 
ownership  of  tbe  water  plant  and  of  the  rev- 
enue thereof,  but  simply  to  create  a  mu- 
nicipal agency  for  purposes  of  convenience  in 
tbe  financing  and  practical  management  of 
tbe  water  plant  It  is  true  that  under  the 
terms  of  this  act  tbe  water  commissioners 
are  to  fix  tbe  rates  and  send  out  and  collect 
tbe  bills  therefor,  but,  on  the  other  hand, 
there  Is  no  language  constituting  them  a  coi^ 
poratlon  or  vesting  them  with  ownership; 


and,  on  tbe  contrary,  there  are  provisions 
which  plainly  indicate  that  tb^  are  simply 
an  agency;  as,  for  example,  tbe  power  to  is- 
sue bonds,  not  of  the  water  commissioners, 
but  of  the  town,  and  the  further  provision 
(section  14)  that,  in  case  the  receipts  are 
less  than  the  expenditures,  the  deficiency  is 
to  be  raised  by  a  tax  levied  by  the  town  it- 
self. Instead  of  being  empowered  to  sue 
for  unpaid  water  rents,  the  commissioners 
are  empowered  by  section  9,  in  case  of  de- 
linquencies, to  take  the  same  proceedings  for 
collection  as  the  town  has  by  law  for  collect- 
ing the  expense  of  paving  sidewalks.  And  it 
should  be  further  noted  that  the  present  ac- 
tion is  not  in  contract  for  the  collection  of 
water  rents,  but  Is  in  tort  for  damages  for 
the  fraudulent  abstraction  of  water.  We 
think  it  quite  plain,  therefore,  tliat  the  suit 
was  properly  brought  by  the  town. 

Two  questions  relating  to  tbe  evidence  are 
presented.  First,  it  Is  said  that  the  court 
should  not  have  admitted  evidence  of  de- 
fendant's former  employes  as  to  turning  on 
the  water  without  showing  tbe  scope  of 
their  authority.  This  Is  answered  by  tbe 
ruling  in  Dlerkes  v.  Hauxburst  Land  Co., 
supra,  because  if  their  acts  In  turning  on 
the  water  were  so  frequent  and  habitual  as, 
under  the  principle  laid  down  in  that  case, 
to  Justify  a  Jury  in  Inferring  knowledge  and 
ratification,  the  scope  of  authority  was  made 
evident  by  the  acts  themselves.  Secondly, 
that  the  testimony  of  the  two  civil  engineers 
as  to  tbe  difference  in  the  amount  of  water 
flowing  through  tbe  city  main  before  and 
after  the  notification  of  tbe  defendant  was 
incompetent  without'  other  evidence  sufficient 
to  show  that  the  excessive  flow  at  the  time 
of  the  first  observations  could  not  be  ration- 
ally accounted  for  in  other  ways.  We  shall 
deal  further  with  this  question  in  a  moment 
For  present  purposes  it  is  sufficient  to  say 
that  tbe  evidence  objected  to  was  a  legiti- 
mate link  in  a  chain  of  proof  which,  if  com- 
pleted, would  make  all  the  evidence  compe- 
tent but  which.  If  incomplete,  might  be  of 
no  value,  and  perhaps  might  Justify  a  sub- 
sequent motion  to  strike  It  out,  although  we 
do  not  pass  on  this  point 

The  defendant  further  claims  that  the 
court  Illegally  excluded  evidence  offered  by 
it,  and  especially  that  It  refused  to  go  into 
the  question  of  the  cost  of  running  tbe  de- 
fendant's own  pumping  plant  The  argu- 
ment is  this:  If,  as  was  claimed,  the  evi- 
dence showed  that  the  defendant  had  plenty 
of  good  water  in  its  own  wells,  that  the 
steam  from  its  general  boilers  operated  the 
pump,  that  the  pump  was  there  on  its  own 
ground,  of  admitted  capacity  and  could  have 
been  used  to  fill  up  the  defendant's  own 
standplpe  at  the  times  when  it  is  alleged  the 
town  water  was  used  for  that  purpose,  and 
that  at  Insignificant  expense  to  tbe  defend- 
ant tbe  temptation  to  abstract  town  water 
would  be  minimized,  It  would  therefore  be 
most  unlikely  that  such  an  abstraction  took 
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place.  We  think  that  in  this  point  of  view 
the  proof  offered  was  legitimate,  and  that 
the  evidence  should  have  been  allowed. 

It  is  farther  alleged  that  the  court  erred 
In  excluding  evidence  as  to  some  additional 
consideration  for  the  deed  made  by  the  de- 
fendant to  the  town.  The  objection  was 
that  it  was  Incompetent  We  do  not  think 
it  was  incompetent,  becanse  a  proper  con- 
sideration of  the  deed  may  be  shown  by 
parol.  Morris  Canal  T.  Ryerson,  27  N.  J. 
Law,  «7;  Silvers  v.  Potter,  48  N.  J.  Eq. 
639,  22  Atl.  584.  But  we  fail  to  see  how  the 
evidence  was  material,  and  if  immaterial  it 
was  not  error  to  exclude  it. 

The  court  charged,  at  the  request  of  the 
plaintiff:  "(2)  That  if  the  valve  in  the  city 
main  was  opened  by  the  defendant's  employ- 
te  with  the  knowledge  and  consent  of  Mr. 
Oiese,  or  under  his  direction,  and  the  de- 
fendant's standpipe  filled,  the  defendant  is 
responsible."  We  think  this  charge  was  too 
broad,  because  it  amounted  to  a  finding  by 
the  court  that  the  knowledge  and  consent  or 
direction  of  Mr.  Giese,  who  was  the  chief 
engineer,  was  that  of  the  company,  and  we 
are  not  willing  to  say  that  becanse  Giese 
was  chief  engineer  and  because  his  duty,  as 
testified,  was  to  keep  the  standpipe  full  by 
pumping  from  the  company's  wells,  his  con- 
senting to  or  authorizing  or  directing  the 
stealing  of  water  from  the  town  of  Dover 
may  be  regarded  as  coming  within  the  scope 
ftf  his  employment.  We  think  it  was  for  the 
Jury  to  say  whether  or  not  the  company  had 
ratified  and  assented  to  such  a  practice  be- 
canse of  the  existence  of  such  practice,  if 
proved,  and  under  the  principle  laid  down. 

[I]  The  court  also  charged  the  Jury:  "(^ 
That  if  water  was  taken  by  the  defendant's 
employes  each  day,  or  practically  each  day, 
to  the  amount  of  approximately  139,000  gal- 
lons and  stored  in  the  defendant's  stand- 
pipe,  and  this  .water  was  taken  from  the 
plaintiffs  water  mains,  then  the  defendant 
la  chargeable  with  notice,  and  liable."  This, 
we  think,  was  also  erroneous,  because  it 
charged  the  defendant  with  notice  of  the 
stealing  of  this  water  .as  a  matter  of  law,  if 
such  stealing  was  found  to  be  in  effect  a 
daily  practice.  However  persuasive  such 
facts  might  be  to  a  Jury  on  the  question  of 
notice,  we  do  not  think  they  turned  this  in- 
to a  court  question.  It  is  quite  possible 
that.  If  the  suit  had  been  simply  in  trover, 
the  question  of  the  defendant's  knowledge 
would  have  been  immaterial,  and  that  it 
might  have  been  held  for  the  value  of  the 
water,  because  it  had  had  the  benefit  of  it 
West  Jersey  R.  R.  Co.  v.  Trenton  Car  Works 
Cio.,  32  N.  X  Law,  617.  But  such  was  not 
the  theory  of  this  case;  for  the  declaration, 
which  has  been  abstracted  above,  shows 
Clearly  that  the  plaintlfTs  claim  was  predi- 
cated upon  a  willful,  Intentional,  and  fraud- 
ulent stealing  of  the  town's  water. 

The  court  refused,  when  requested  by  the 
defendant^  to  diarge  that  the  plaintiff  could 


not  recover  for  more  than  100,000  gallons  of 
water  a  day. ,  The  request  was  based  upon 
the  language  of  the  declaration,  which  alleg- 
ed that  the  defendant  took  a  large  amount, 
to  wit,  100,000  gallons  of  water  per  day.' 
The  mle^  as  laid  down  In  Stephen  on  Plead- 
ing (Tyler  Ed.  p.  284),  is  that  "the  pleader 
may  in  general  allege  any  quantity  and  value 
that  he  pleases  (at  least  If  it  be  laid  under 
a  videlicet)  without  risk  from  the  variance 
in  the  event  of  a  different  amount  beins 
proved.  But  it  is  to  be  observed  that  a  ver- 
dict cannot,  in  general,  be  obtained  for  a 
larger  quantity  or  value  than  is  alleged. 
The  pleader  therefore  takes  care  to  lay  them 
to  an  extent  large  enough  to  cover  the  ut- 
most case  that  can  be  proved."  This  seems 
to  support  the  request  as  made;  but  It  la 
perhaps  unnecessary  to  pass  upon  the  poin^ 
as  the  case  must  go  back  for  retrial  on  oth- 
er grounds,  and  the  declaration  may  readily 
be  amended,  if  plaintiff  so  desires. 

The  court  refused  to  charge  the  fourth  re- 
quest of  defendant,  and  this  is  alleged  for 
error,  but,  as  the  point  was  substantially 
covered  by  the  fifth  request,  which  the  court 
did  charge,  the  error,  If  any,  was  cured 
thereby. 

[4]  The  lost  ground  Is  that  the  verdict  was 
excessive  and  not  warranted  by  the  evidencei. 
Our  examination  of  the  testimony  satisfies 
us  that  this  point  is  well  taken.  The  plain- 
tiffs'  counsel  undertakes  to  support  thia 
large  verdict  on  the  theory,  which  seems  to 
be  the  only  reasonable  theory,  that  the  Jury 
found  substantially  a  daily  abstraction  of 
water,  to  the  extent  of  139,000  gallons,  for  a 
period  of  two  years.  We  do  not  think  that 
the  evidence  supports  any  such  claim.  It 
will  be  noted  that  the  flow  of  139,000  gallons 
Is  7,000  gallons  in  excess  of  the  entire  ca- 
pacity of  the  defendant's  standpipe,  and 
when  it  is  considered  that  the  defendant's 
own  wells  and  pump  must  in  all  probability 
have  been  doing  something  during  this  time, 
and  that  the  evidence  given  by  the  former 
employes  of  the  defendant  Is  very  far 
from  indicating  that  the  valve  was  opened 
every  day,  or  that  it  remained  open  for  any 
considerable  part  of  the  day  when  it  was 
open,  we  are  forced  to  the  conclusion  that 
the  Jury  must  have  predicated  their  verdict 
in  large  measure  upon  the  testimony  of  the 
two  civil  engineers  and  the  figures  they  gave 
as  to  the  difference  between  the  flow  before 
and  after  the  giving  of  notice  to  the  defend- 
ant company.  This  evidence,  taken  by  itself. 
Is  not  reliable  as  an  Indication  of  the  amount 
of  water  taken  by  the  defendant,  because  It 
disregards  the  possible  elements  of  leaks  be- 
tween the  low  service  reservoir  and  the  pipe 
leading  into  the  defendant's  plant,  and  the 
consumption  of  water  by  some  400  consum- 
ers, who  drew  upon  the  same  supply.  No 
evidence  whatever  was  produced  to  show 
the  use  of  water  by  these  other  consumers, 
while  it  did  appear  that  there  bad  been  a  con- 
siderable leak  at  one  time  during  the  period 
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under  conslderatlcm,  and  tt  Is  fair  to  8up- 
pose  that  other  leaks  must  have  occurred 
from  time  to  time.  The  general  proof,  there- 
fore, as  to  the  amonnt  of  water  that  passed 
tbrongh  the  valTe  Into  the  defendant's  stand- 
pipe  was  very  far  from  being  complete,  and 
the  Jndge's  charge,  in  so  far  as  It  permitted 
the  Jnr7  to  infer  a  consnmptlon  of  this  large 
quantity  of  water  from  the  testimony  of 
these  two  witnesses,  was  too  favorable  to 
the  plaintiff.  In  this  matter  of  Incomplcte- 
nesB  of  proof  the  case  Is  very  similar  to 
City  of  Bayonne  t.  Standard  Oil  Co.,  78  Atl. 
148. 

For  these  reasons,  the  verdict  must  be  set 
aside  and  a  new  trial  ordered. 


(n  N.  J.  U  ItT) 

SAWTEB  et  aL  ▼.  SHOB3NTHAL  et  al. 

(Snpreme  Conrt  of  New  Jersey.    June  22, 
19U.) 

(Byllalut  hy  the  Court.) 

1.  Statutes    (|    121*)  —  Titlb  —  AHBROiHa 

An  act  approved  April  20,  1909  (P.  t>.  p. 
304),  was  entitled  "An  act  to  change  and  amend 
the  title  of  an  act  entitled  'An  act  to  tax  in- 
testate estates,  gifts,  legacies,  devises,  and  col- 
lateral inheritance  in  certain  cases,  approved 
May  15,  1894.'" 

The  body  of  the  act  is  as  follows:  "That 
the  title  of  the  above-entitled  act  be  and  the 
same  is  hereby  changed  and  amended  to  .read 
as  follows:  'An  act  to  tax  the  transfer  of 
property  of  resident  and  nonresident  decedents 
by  devise,  beqnest,  descent,  distribution  by 
statute,  gift,  deed,  grant,  bargain  and  sale  in 
certain  cases.' " 

Held,  that  the  object  of  the  act  Is  not 
expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  127,  128,  132,  173,  174;  Dec. 
Dig.  I  m.*] 

(Additional  ByUalue  by  Editorial  Staff.) 

2.  WOBDB    AHD    PHBASBS— "PUBPOSE." 

"Purpose"  is  something  placed  before  the 
mind  as  an  aim  or  desideratum. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  -vol.  0,  pp.  4S7S,  4876;  voL  8,  p. 
7735.] 

3.  WOKDS  AKD   PBBASEB— "OBJBOT." 

"Object"  is  the  end  to  be  attained  by  a 

given  action  or  effort 

[Kd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  7,  pp.  5865,  5866.] 

Certiorari  proeecnted  by  Mary  L.  Sawter 
and  others,  administrators,  against  Isaac 
Sboenthal  and  others,  to  review  a  tax  im- 
posed upon  the  transfer  of  shares  of  stock 
in  a  New  Jersey  corporation  standing  In  the 
Dame  of  a  nonresident  decedent,  who  died 
June  19,  1909;  that  is,  after  the  passage  of 
the  act  of  April  20,  1909  (P.  L.  p.  304),  which 
took  effect  Immediately  and  before  chapter 
228  (F.  L.  p.  826),  which  became  operative 
July   4,   1909,   took   effect     Assessment  set 


Aiinied  February  term,  1911,  before  OAB- 
BISON,  PARKBB,  and  VOORHBES.  JJ. 


Lum,  Tamblyn  &  Colyer,  ft>r  prosecnton. 
Edmund  Wilson,  Atty.  Gen.,  and  Theodore 
Backes,  for  defendants. 

GARRISON,  J.  [1]  The  only  question  that 
we  find  It  necessary  to  decide  Is  whether  the 
title  of  the  act  of  AprU  20,  1909  (P.  L.  p. 
304),  expresses  the  object  of  the  act.  That  It 
expresses  the  result  of  the  act,  viz.,  to  change 
and  amend  the  title  of  another  act,  Is  clear 
enough,  but  what  the  change  Is,  which  It  Is 
the  object  of  the  act  to  bring  about,  can  be 
neither  ascertained  nor  divined  without  con- 
sulting the  body  of  the  act.  Upon  consulting 
the  body  of  the  act.  It  is  ascertained  that 
Its  object  is  to  make  the  title  of  an  act 
passed  in  1894  read  In  a  particular  way,  from 
which  it  may  well  be  that  lawyers  who  hap- 
pen to  be  acquainted  with  the  recent  course 
of  judicial  decision  in  this  state  upon  the 
subject  of  the  collateral  inheritance  tax  law 
may  divine  that  the  purpose  of  having  the 
title  of  the  specified  act  read  In  this  par- 
ticular way  was  to  render  valid  the  act  of 
1894,  which  had  been  held  to  be  unconstitn- 
tlonal  for  the  lack  of  some  such  title  as  that 
attempted  to  be  su;H)llcd  by  the  act  that  is 
now  before  us.  It  would  be  going  a  long 
way  to  say  that  this  purpose  must  be  ex- 
pressed In  the  title  of  the  act  "Hie  Con- 
stitution does  not  say  so.  It  says  that  the 
object  of  the  law  must  be  so  expressed.  [2,  3] 
There  Is  a  distinction  between  "purpose" 
and  "object"  as  used  in  such  a  context 
"Purpose"  is  something  placed  before  the 
mind  as  an  aim  or  desideratum;  "object" 
Is  the  end  to  be  attained  by  a  given  action  or 
effort.  Webster  notes  the  distinction  and 
does  not  even  rank  them  as  synonyms.  A 
purpose  Is  Internal ;  an  object  external ;  In- 
deed, an  object  Is  a  purpose  externalized. 
Purpose,  moreover.  Is  applied  to  persons; 
objects  to-  things.  Hence,  while  the  law- 
maker has  a  purpose,  the  law  that  he  makes 
has  an  object.  So  that,  speaking  for  my- 
self, I  do  not  think  that  It  Is  necessary  that 
the  title  of  the  act  of  1909  should  express 
that  the  purpose  of  that  act  was  to  validate 
the  act  of  1894,  but  I  do  think  that  such  ti- 
tle must  express  what  this  act  Is  going  to  do 
to  the  title  of  that  act  It  Is  clear  that  the 
act  of  1909  does  a  particular  thing  to  the 
title  of  the  act  of  1894,  and  that  that  was  its 
object ;  hence  that  Is  what  It  should  express 
in  Its  title.  To  say,  as  this  title  does,  that 
the  object  of  the  act  is  to  change  the  title 
of  another  act  is  to  say  nothing  to  the  point 
No  Information  is  thereby  given ;  everything 
Is  left  to  be  learned  from  the  body  of  the 
act.  The  title  of  the  present  act  therefore  is 
not  "In  the  way  of  b^ng  a  notice  of  what  is 
doing,"  as  Chief  Justice  Beasley  puts  it.  In 
Rader  v.  Dnlon,  39  N.  J.  Law,  509.  The  ob- 
ject of  the  act,  as  has  been  said,  was  to 
make  the  title  of  the  act  of  1894  read  in  a 
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particular  way,  the  result  of  which,  It  is 
true,  was  to  change  the  old  title,  Jnst  as  the 
purpose  was  to  validate  the  old  act;  but, 
as  It  is  not  necessary  to  express  the  purpose 
in  the  title,  so  It  will  not  suffice  to  express 
the  result;  it  is  the  o6/ect  that  must  be  ex- 
pressed. 

Now  the  object  of  any  law  is  the  particular 
thing  It  brings  Into  existence.  In  the  present 
case  what  this  particular  thing  Is  the  title 
of  the  act  does  not  mention.  It  was  said 
in  one  of  our  opinions  that  the  title  of  an  act 
was  in  the  nature  of  a  label  by  which  the 
object  of  the  act  is  displayed;  if  this  meta- 
phorical label  be  imagined  to  have  stamped 
upon  it  the  word  "dianged,"  the  amount  of 
information  thereby  Imparted  would  be  pre- 
cisely paralleled  by  the  extent  to  which  the 
present  title  falls  to  fulfill  the  constitution- 
al fimction  of  giving  notice. 
'  Not  only  is  this  the  conclusion  that  is  re- 
quired by  reason,  but  the  practical  effect  of 
the  contrary  view  is  so  monstrous  as  to 
amount  to  a  conclusive  argument  In  Itself. 
For  what  may  lawfully  be  done  as  to  one 
act  of  the  Legislature  may  lawfully  be  done 
as  to  all  legislative  acts.  So  that  every  act 
passed  during  the  entire  session  of  a  Legis- 
lature might  be  lawfully  enacted  under  pre- 
cisely the  same  title  which  was  wholly  alien 
to  the  object  of  any  one  of  such  acts,  and 
later  an  apt  title  could  be  given  to  each  act 
by  a  series  of  amendatory  acts,  the  title  of 
each  of  which  was  identically  the  same,  so 
that  neither  the  title  of  the  original  act  nor 
of  such  amendatory  act  would  express  in  the 
remotest  degree  the  object  of  any  act  passed 
during  the  entire  session. 

To  illustrate:  Laws  by  the  scores  or  hun- 
dreds might  be  enacted  regulating  marriage 
or  divorce,  estates  or  descent,  crimes,  the 
practice  of  law,  or  what  not,  each  under  the 
title,  "An  act  concerning  clams  and  oysters," 
and  afterward  an  appropriate  title  be  given 
to  each  under  a  title  that  read,  "An  act  to 
change  and  amend  the  title  of  an  act  entitled 
'An  act  concerning  clams  and  oysters.' "  So 
that  the  whole  body  of  our  statute  law  might 
be  changed  without  a  syllable  of  constitu- 
tional notice  having  been  given  to  any  one 
by  the  title  of  any  of  the  acts  by  which  such 
change  was  effected. 

I  thinly  I  have  sufficiently  indicated  that 
in  my  opinion  the  act  of  1909,  by  reason  of 
its  defective  title,  is  an  invalid  enactment 

In  discussing  the  sufficiency  of  the  title  of 
the  act  of  1909,  It  has  been  in  a  measure  as- 
sumed that,  if  such  title  had  expressed  the 
object  of  the  act,  the  act  of  1894  would  have 
been  r^abiUtated  as  a  valid  statute.  This, 
however,  is  merely  an  assumption ;  it  is  not 
now  decided.  The  question  is  not  free  from 
difficulty,  and  its  Importance  to  persons  not 
before  us  may  be  great.  Under  these  dr- 
cnmstances,  the  question  should  not  be  de- 


cided, in  view  of  the  fact  that,  as  regards 
the  present  case,  such  decision  would  be  lA- 
ther  nugatory  or  else  merely  cumulative. 
The  assessment  is  set  aside. 


(81  N.  J.  L.  312) 

HONING  T.  TOWN  OF  MONTCLAIR  et  aL 

(Supreme  Court  of  New  Jersey.    June  22, 
1911.) 

(Syllabus  ly  the  Court.) 

Municipal  Cobpobations  (§  303*)— Latino 
OUT  Streets— Appbopkiation  or  Lands— 
Obdinances. 

Under  the  act  providing  for  the  formation 
and  establishment  of  towns,  as  amended  in 
1910  (P.  L.  p.  286),  a  resolution  to  pay  awards 
for  land  damages,  the  effect  of  which  is  to  vest 
the  title  to  the  lands  to  be  talcen  in  the  mu- 
nicipality, is  void  in  the  absence  of  an  ordi- 
nance providing  for  the  laying  out  of  the  street 
for  which  it  is  necessary  to  take  and  appropri- 
ate the  land.  The  statute  grants  to  the  mu- 
nicipality the  power  to  open  streets,  and  the 
appropriation  of  necessary  lands;  but  the  pow- 
er must  be  exercised  by  ordinance,  and  not  by 
a  resolution. 

[Ed.  Note.— For  other  cases,  see  Mnaicipal 
Corporations,  Cent.  Dig.  H  808-810;   Dec.  Dig. 

Certiorari  by  Elvlna  C.  Hening,  Indlvidiial- 
ly  and  as  guardian,  against  the  Town  of 
Montclair  and  others,  to  review  a  resolution 
to  the  opening  of  a  public  street  Proceed- 
ings set  aside. 

Argued  February  term,  1911,  before  BER- 
GBa*,  SWAYZE,  and  MINTURN,  JJ. 

Jerome  D.  Qedney,  for  prosecutor.  Robert 
M.  Boyd,  Jr.,  for  defendants. 

BERGEN,  J.  This  writ  brings  under  re- 
view a  resolution  of  the  common  council  of 
the  town  of  Montclair  concerning  the  open- 
ing of  a  public  street  One  of  the  objections 
urged  to  the  resolution,  and  the  only  one  that 
need  be  considered,  is  that  it  directs  the  pay- 
ment to  the  prosecutor  of  a  sum  of  money 
which  the  resolution  fixes  and  determines  to 
be  the  value  of  the  land  to  be  taken  for  the 
street  and  the  damages  which  the  owners 
will  suffer  from  the  opening  thereof;  the 
statutory  effect  of  this  resolution  being  to 
vest  the  fee  of  the  land  in  the  town,  while 
the  statute  under  which  the  proceedings  were 
taken  requires  that  the  laying  out  and  open- 
ing of  all  public  streets  shall  be  by  ordinance 
and  not  by  resolution.  The  statute  referred 
to  is  "An  act  amending  an  act  entitled  'An 
act  providing  for  the  formation,  establish- 
ment and  government  of  towns'  approved 
March  seventh,  one  thousand  eight  hundred 
and  ninety-five"  (P.  L.  1910,  p.  286),  which 
amen&  sections  60  and  61  of  the  act  of  1895 
(G.  S.  p.  3525).  By  section  60  as  amended 
the  common  council  Is  empowered  to  lay  out, 
open,  vacate,  widen,  and  extend  any  street, 
avenue,  or  highway  or  any  part  or  section 
thereof,  and  to  take  and  appropriate  for  such 
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purpose  the  necessary  lands,  upon  making 
compensation  In  the  manner  subsequently 
provided  for  In  the  act ;  but  the  exercise  of 
this  power  must  be  by  ordinance  and  not  by 
resolution.  Therefore  If  It  be  true,  as  claim- 
ed by  the  prosecutor,  that  the  defendants 
have  attempted  to  open  a  public  street,  and 
for  that  purpose  taken  the  lands  of  the 
prosecutor  without  provldtng  therefor  by  an 
ordinance,  the  proceeding  has  no  legal  sup- 
port and  should  be  set  aside. 

Section  61  of  the  act,  as  amended,  declares 
that  aU  streets  or  sections  thereof  may  be 
opened,  vacated,  or  Improved  in  certain  re- 
spects named,  "In  the  manner  following  and 
not  otherwise,"  which,  among  other  things, 
regnlres  a  petition  for  the  improvement,  a 
resolution  by  the  council  favoring  the  Im- 
provement, and  a  reference  of  the  petition 
to  the  commissioners  of  assessment  who  shall 
ai^raise  the  value  of  the  interest  of  the 
owners  of  the  land  taken,  and  the  probable 
net 'Cost  of  making  the  Improvement  which 
they  shall  assess  upon  the  land  specially 
benefited,  all  of  which  they  shall  report  to 
the  common  council,  who,  upon  due  notice 
to  the  parties  Interested,  shall  consider  and 
adjudicate  upon  the  report.  l%e  act  then 
provides  that,  If  the  common  council  shall 
determine  to  make  the  Improvement,  It  shall 
confirm  the  awards,  "and  pass  an  ordinance 
ordering  said  improvement  to  be  made" ;  the 
said  council  "shall  also  pass  a  resolution  di- 
recting the  several  sums  awarded  to  be  paid 
to  the  persons  to  whom  awards  are  made 
•  •  •  and  upon  the  passage  of  such  res- 
olntlon  the  fee  simple  of  said  real  estate  to 
be  taken  shall  be  vested  In  the  town." 

As  I  construe  these  two  sections  of  the  act, 
the  common  council,  after  considering  the 
result  of  the  commissioners  of  assessment, 
are,  if  the  Improvement  is  to  be  made,  to 
express  that  determination  by  an  ordinance 
before  acquiring  the  title  to  the  land  in  fee 
simple  by  directing,  by  resolution,  the  pay- 
ment of  the  compensation  for  lands  to  be 
taken. 

In  the  present  case  no  ordinance  was  pass- 
ed, but  a  resolution  which,  after  approving 
the  awards,  directs  the  payment  of  the 
amount  which  the  resolution  awards  to  the 
Infant  owners  represented  by  the  prosecutor, 
and,  as  the  effect  of  this  resolution  is  the 
resting  of  the  title  of  these  infant  owners 
In  the  municipality,  it  Is  the  taking  and  ap- 
propriation of  lands  for  a  public  street  by 
resolution,  and  not  by  ordinance,  as  required 
by  section  60  of  the  act,  which  Is  the  only 
source  of  defendants'  right  to  take  the  land 
of  an  Individual  for  such  public  purpose. 
Section  61,  before  it  was  amended  In  1910, 
did  not  provide  that  the  title  to  the  neces- 


sary land  should  vest  in  the  municipality  op- 
on  the  passage  of  a  resolution  directing  the 
awards  made  under  that  section  to  be  paid ; 
but  section  71  of  the  original  act,  and  which 
remains  unrepealed,  except  so  f(tr  perhaps  as 
It  may  be  modified  by  the  amendment  of  sec- 
tion 61,  requires  that  the  cost  of  the  Improve- 
ment should  be  ascertained,  and  provides  the 
method  of  assessing  the  cost.  The  procedure 
under  section  71  would  appear  to  follow  the 
completion  of  the  improvement  and  ascertain- 
ment of  the  actual  cost,  while  section  61  pro- 
vides for  the  ascertainment  of  the  probable 
cost;  but  In  either  event  the  land  cannot  be 
taken  or  Improvement  made  without  an  ordi- 
nance. 

It  is  argued  by  the  defendant  that  the  act 
does  not  require  the  adoption  of  an  ordinance 
for  the  taking  of  the  land  until  it  has  been 
determined  what  compensation  should  be 
made  to  the  landowner,  and  that  it  is  not 
the  ordinance,  but  the  resolution,  which 
takes  the  land;  but  this  b^s  the  question. 
It  is  true  that  In  Paterson,  etc.,  R.  R.  Co.  t. 
Nutley,  72  N.  J.  Law,  123,  50  Atl.  1032,  it 
was  held  that  a  determination  of  the  prob- 
able cost  was  necessaiy  before  deciding 
whether  the  Improvement  should  be  made; 
but  that  case  did  not,  nor  has  it  ever  been 
held,  so  far  as  I  can  discover,  that,  where 
the  power  to  take  land  must  be  exercised  by 
ordinance,  that  requirement  can  be  avoided 
by  the  adoption  of  a  resolution  to  pay  awards 
for  land  necessary  for  the  Improvement  (al- 
though such  a  resolution  Is  given  by  statute 
the  force  of  a  transfer  of  another's  land), 
before  it  has  been  determined,  in  the  manner 
required  by  law,  that  the  Improvement  shall 
be  made  for  which  the  lauds  are  necessary. 
This  statute  is  written  In  clear  terms ;  there 
must  be  an  ascertainment  of  the  probable 
cost  and  of  damages  and  benefits.  When  this 
is  done,  the  council  determines  whether  it 
will  proceed,  and,  if  it  decides  to  make  the 
improvement,  it  adopts  an  ordinance  to  carry 
out  Its  intention,  and,  having  in  a  lawful 
manner  decided  to  make  the  improvement, 
it  proceeds  to  acquire  the  necessary  land  by 
the  payment  of  the  amounts  previously,  and 
after  bearing  all  parties  interested,  awarded, 
and  such  payments  may  be  directed  by  reso- 
lution. ^ 

As  by  the  resolution  and  proceedings  under 
review  the  defendant  is  attempting  to  take 
the  lands  of  the  prosecutor  for  the  purpose 
of  laying  out  a  street,  when  it  can  only  be 
lawfully  done  by  ordinance,  the  proceedings 
must  be  set  aside  so  far  as  they  relate  to  the 
lands  of  the  Infants  represented  by  the  pros- 
ecutor, with  costs,  and  it  is  so  ordered.  This 
result  makes  It  unnecessary  to  consider  the 
other  objections  raised  bj  the  prosecutor. 
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(81  N.  J.  L.  SOI) 

WORTH  et  b1.  t,  TOWN  OF  WESTFIELD. 

(Supreme  Court  of  New  Jersey.    June  20, 
1911.) 

fSvllabu*  It  the  Oovft.) 

1.  Constitutional  Law  (|  63*)— Distbibu- 

TION    OF   GOVEBNMENTAL   FOWBB»— DKLKQA- 

TION  OF  Legislative  Powers. 

The  supplement  of  1899  (P.  L.  p.  241)  to 
the  towns  act  of  1895  (3  Gen.  St.  1^05,  p. 
3S25)  is  not  unconstitutional  as  delegating  to 
the  town  council  the  power  of  making  such  sup- 
plement effective. 

[EM.  Note.— For  other  ca-ses,  see  Constitution- 
al Law,  Cent  Dig.  {{  108-114;  Dec.  Dig.  | 
63.*] 

2.  Municipal  CoBroBATioNS  (8  469*)— Pub- 
lic Impbovements  —  Assessments — Valid- 
ity. 

In  assessing  for  the  construction  of  side- 
walks on  the  principle  of  actual  benefits,  the 
front-foot  rule  is  prima  facie  an  equitable  basis 
of  assessment. 

[£]d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1113-1117;  Dec. 
Dig:  J  469.*] 

3.  Municipal  Cobpobations  (J  471*)— Pub- 
lic luPBovEUENis— Assessments— Set-Off 
OF  Damages. 

When  such  sidewalk  improvement  involvea 
the  destruction  of  growing  trees,  and  no  pro- 
vision of  law  exists  for  the  award  by  the  board 
of  assessors  to  abutting  owners  of  damages 
therefor,  the  fact  that  such  damages  are  sus- 
tained will  not  justify  the  cancellation  of  an 
assessment  for  benefits  for  the  construction  of 
the  sidewalk,  even  though  such  damages  equal 
or  exceed  the  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1119;  Dec.  Dig.  S 
471.*] 

(Additional  Byllabu*  iy  Editorial  Staff.) 

4.  Municipal  Corporations  (|  469*)- Pub- 
lic Impbovements  —  Assessments — Valid- 
m. 

An  assessment  for  a  sidewalk  improve- 
ment, which  includes  the  cost  of  grading  and 
removal  of  trees,  and  divides  it  on  the  front- 
foot  basis,  instead  of  requiring  the  property  in 
front  of  which  such  grading  and  cutting  was 
done  to  pay  for  it,  was  proper. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1113-1117;  Dec. 
Dig.  §  469.*] 

6.  Municipal  Cobpobations  (|  289*)— Pub- 
lic    Improvements — Assessments — Valid- 

ITT. 

Even  if  the  grading  of  a  street  is  a  sub- 
stantial improvement  and  not  incidental  to  the 
construction  of  a  sidewalk,  under  sections  64 
and  71  of  the  town  act,  both  may  be  included 
in  one  ordinance  and  one  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Colorations,  Cent  Dig.  H  762,  765;   Dec.  Dig. 

Certiorari  prosecnted  by  Julia  P.  Worth 
and  others  to  review  an  assessment  for  side- 
walk purposes  by  the  Town  of  Westfleld. 
Assessment  affirmed. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  VOORHEES,  JJ, 

IVederick  S.  Taggart,  f<H:  prosecntors. 
Paul  Q.  Oliver,  for  defendant 


PARKER,  J.  The  prosecntors  by  this  writ 
question  the  validity  and  amount  of  an  as- 
sessment imposed  upon  their  lands  pursuant 
to  an  ordinance  of  the  town  of  Westfleld 
passed  August  2,  1909,  to  grade,  flag,  and 
relay  existing  flagging  on  the  northerly  side- 
walk of  South  avenue  between  certain  ter- 
minal points  named. 

[1]  A  fundamental  point  raised  Is  that  the 
whole  assessment  Is  Invalid  because  the 
board  of  assessors  which  Imposed  It  was  not 
a  lawful  body,  and  this  because  the  statute 
for  the  creation  of  such  board  of  assessors 
is  unconstitutionnl  as  embodying  a  referen- 
dum to  the  governing  body  of  the  town,  and 
consequently  falling  within  the  ruling  In  At- 
torney General  v.  McGuluness,  78  N.  J.  Law, 
346,  75  Atl.  455.  But  an  examination  of  the 
act  In  question  demonstrates  the  error  of  this 
claim.  This  act  is  chapter  107  of  the  Laws 
of  1899  (P.  L.  p.  241),  and  Is  a  suprileraent  to 
the  towns  act  of  1895  (P.  L.  p.  218;  O.  S. 
3525).  Section  59  of  the  towns  act  provides 
for  the  appointment  by  the  council  of  "com- 
missioners of  assessment"  and  prescribes 
their  duties.  By  the  act  of  1899  It  Is  made 
lawful  for  the  town  council,  '*ln  Its  discre- 
tion, to  pass  ordinances  or  resolutions  to  take 
effect  therein,  for  the  following  purposes,  to 
wit,  to  provide  for  a  board  of  assessors  to 
consist  of  three  members,"  and  goes  on  to 
provide  how  such  board  shall  be  appointed, 
that  upon  such  appointment  the  existing  com- 
missioners of  assessment  shall  be  abolished, 
and  confers  on  such  new  board  the  powers 
of  mailing  awards  of  damage  for  taking  of 
lands,  and  assessments  for  benefits  result- 
ing from  public  improvements.  These  pow-. 
era, are  Inclusive  of  those  conferred  by  sec- 
tion 59  of  the  towns  act,  and  the  question 
now  Is  whether  the  conferring  upon  the  town 
council  the  power  of  prescribing  that  the 
making  of  assessments  for  Improvements 
should  thereafter  be  exercised  by  a  board  of 
assessors,  Instead  of  by  commissioners  of  as- 
sessment. Is  obcoxlous  to  the  ruling  In  the 
McGulnness  Case. 

In  1884  the  Legislature  gave  to  cities  the 
power  of  establishing  excise  boards,  and  pre- 
scribed that  In  such  case  the  excise  boards 
should  have  power  to  make  ordinances  re- 
specting the  sale  of  liquor.  P.  L.  1884,  p.  133. 
Although  by  the  establishment  of  such  an 
excise  board  a  city  deprived  itself  of  Juris- 
diction to  pass  such  ordinances  (State,  Feath- 
erstone,  v.  Lambertvllle,  50  N.  J.  Law,  507, 
14  Atl.  599 ;  Doran  t.  Camden,  64  N.  J.  Law, 
666,  667,  46  AU.  724).  It  was  held  that  there 
was  no  delegation  to  the  municipal  body  of 
the  power  of  making  the  act  effective,  which 
was  the  test  of  the  referendum ;  but  that  the 
powOT  was  directly  created  by  the  Legisla- 
ture and  originally  granted  to  the  boards  of 
excise  commissioners,  and  all  that  was  in- 
trusted to  the  mttnlclpallty  was  the  power  to 
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create  the  board.  Riley  ▼.  Trenton,  51  N.  J. 
Law,  498,  18  Atl.  116,  5  L.  R.  A.  352.  A  slm- 
flar  act  passed  in  1901  (P.  L.  p.  230)  was 
npbeld  on  the  same  grounds  in  Schwarz  t. 
Dover,  70  N.  J.  Law,  502,  57  Atl.  394,  affirm- 
ed In  72  N.  J.  Law.  311,  62  Atl.  1135.  Tho 
distinction  between  these  acts  and  ,a  pure 
referendum  was  adverted  to  in  the  McGuin- 
ness  Case,  78  N.  J.  Law  at  page  382,  75  Atl. 
455.  The  present  case  falls  within  the  rea- 
soning of  Riley  V.  Trenton  and  Schwarz  v. 
Dover,  abd  it  follows  that  the  supplement  of 
1899  is  not  open  to  the  constitutional  objec- 
tion urged  against  it 

The  next  ground  of  attack  is  that  the  as- 
sessment Is  unwarranted  and  excessive,  be- 
cause either  no  benefits  were  conferred  by 
the  Improvement,  or  the  assessment  is  large- 
ly in  excess  of  any  such  benefits,  or  because 
the  assessors  should  have  considered  the 
damage  done  to  prosecutors  by  the  removal 
of  certain  trees  growing  in  front  of  their 
property  and  which  were  cut  down  as  inci- 
dental to  the  rectification  of  the  sidewalk 
grade. 

[2]  That  the  laying  of  a  flagged  sidewalk 
was,  taken  by  itself,  a  benefit,  was  conceded 
by  prosecutors'  own  witnesses.  The  asses- 
sors reported  that  no  lot  had  been  assessed 
in  excess  of  benefits.  Has  the  effect  of  this 
report  as  evidence  been  overcome?  It  Is  urg- 
ed that  substantially  the  whole  cost  was  as- 
sessed; but  this  does  not  show  that  it  was 
not  properly  assessable.  It  is  also  urged  that 
the  assessments  were  laid  by  the  front-foot 
rule;  but  it  Is  manifest  that  that  rule  is 
prima  facie  an  equitable  one  In  cases  of  side- 
walks, even  when,  as  in  this  case,  the  stat- 
ute requires  assessment  according  to  benefits 
an^  not  arbitrarily  by  the  front-foot  rule.  G. 
&  3541,  pL  222,  I  7L 

[31  The  gravamen  of  the  argument  that  the 
assessment  exceeds  the  benefits  appears  to  be 
this:  That  prosecutors  were  damaged  more 
than  the  amount  of  their  assessment  by  the 
removal  of  the  shade  trees,  and  therefore 
tliat  no  net  benefit  was  conferred.  It  is  not 
daimed  that  the  assessors  should  have 
awarded  the  difference  to  the  prosecutors. 
On  the  contrary,  it  is  expressly  conceded  in 
prosecutors'  brief  that  no  award  for  dam- 
ages could  have  been  made>  and  tliat  none 
was  asked.  But,  if  this  be  so,  It  is  ob- 
vious that  the  tree  damage  should  not  be  con- 
sidered at  all  against  the  assessnient;  for 
prosecutors  are  asking,  in  the  face  of  their 
concession,  that  so  much  of  the  damage  as 
will  suffice  to  counterbalance  the  assessment 
be  deducted  as  though  it  were  an  award. 
Assnmlng  tliat  the  removal  of  the  trees  was 
permissible  only  by  virtue  of  an  ordinance 
(Town  Act,  I  47),  prosecutors  may  have  an 
action  for  damages.  Winter  v.  Peterson,  24 
N.  1.  Law,  524,  61  Am.  Dec.  678;  Dllts  v. 
Stockton,  73  N.  J.  Law,  168,  62  AtL  275.    See 


Avis  V.  Vlneland,  56  N.  J.  Law,  474,  477,  28 
Atl.  1039,  23  L.  R.  A.  685.  If,  as  is  claimed, 
they  are  damaged  by  change  of  grade,  they 
may  have  an  action  on  account  of  that  also. 
P.  L.  1906,  p.  323.  If  the  Improvement  in 
question  had  included  the  taking  of  lands  on 
which  the  trees  stood,  and  a  condemnation 
and  award  had  been  had,  the  value  of  the 
trees  should  have  formed  part  of  the  award. 
Green  v.  Irvlngton,  76  N.  J.  Law,  5,  69  Atl. 
485,  affirmed  73  Atl.  602.  But  these  condi- 
tions do  not  exist  in  the  present  case;  and 
in  our  Judgment  the  damage  claimed  for 
trees  could  not  properly  be  offset  by  the  as- 
sessors against  the  assessment 

[4]  Again,  it  is  said  that  the  total  assess- 
ment includes  the  cost  of  grading  and  remov- 
al of  trees,  and  that  this  is  also  divided  on 
the  front-foot  basis;  whereas,  properties  in 
front  of  which  grading  and  tree  cutting  was 
done  should  pay  for  this  to  the  exemption 
of  the  others.  Such  a  course  would  have 
been  illegal  because  in  actual  disregard  of 
benefits.  State,  Van  Tassel,  v.  Jersey  City, 
37  N.  J.  Law,  128.  It  may  well  be  said  that 
the  grading  and  tree  removal  incidental  to 
the  flagging  benefited  all  the  frontage  equally. 

[E]  Finally,  It  is  said  that  the  grading  done 
was  not  incidental,  but  substantial,  and 
ther^ore  required  a  special  ordinance.  As- 
suming the  grading  was  substantial,  which 
may  well  be  doubted,  prosecutors  point  to  no 
provision  of  the  town  act  wliich  indicates 
that  both  grading  and  flagging  may  not  be 
authorized  and  assessed  for  under  the  same 
ordinance,  On  the  contrary,  sections  64  and 
71  of  the  town  act  lend  countenance  to  the 
view  that  such  improvements  may  be  prose- 
cuted in  one  ordinance  and  included  in  one 
assessment  See  Beechwood  Park  Land  Co. 
V.  Summit  78  N.  J.  Law,  182,  73  Ati.  57,  and 
as  to  lump  assessment  Batchelor  v.  Avon- 
by-the-Sea,  78  N.  J.  Law,  503,  506,  74  AU.  661. 

We  find  no  illegality  in  the  proceedings, 
and  the  assessment  is  therefore  affirmed, 
with  costs 

(a  N.  J.  L.  351) 

UNDEROLIFP    TERMINAL-  ft    WAREl- 

HOUSB  CO.  V.  BOROUGH  OP 

BDGBWATER. 

(Supreme  Court  of  New  Jersey.    June  20, 
1911.) 

(Byttalm*  iy  the  Court.) 

McmciPAI,   COBFOBATIONS    (|    512*)— AsSKSS- 
1CBNT»— CBRTIOBABI  TO   REVIEW— DiSMISSAI,, 

Where  it  appears  that  la^ds  sought  to  be 
assessed  by  a  borough  poYemment  for  benefits 
on  acconnt  of  municipal  ImproTements  lie 
wholly  below  high-water  mark,  and  for  which 
no  riparian  grant  has  been  made  by  the  state, 
that  no  notice  pursuant  to  borough  act  (P.  L. 
1897,  p.  285)  g  58,  has  been  given  to  the  prose- 
cutor in  certiorari,  and  that  the  prosecutor's 
name  does  not  appear  in  the  assessment  pro- 
ceedings, held,  that  no  attempt  had  been  made 
to  levy  any  assessment  against  the  prosecutor 
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or  his  lands,  and   that  the  writ  of  certiorari 
should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  §i  1185-1187;  Dec. 
Dig.  {  512.*] 

Certiorari  by  the  Undercllff  Terminal  & 
Warehouse  Company  against  the  Borough  of 
Edgewater  to  review  a  tax  assessment 
Writ  dismissed. 

Argued  February  term,  1911,  before  GARr 
RISON,  PARKER,  and  VOORHEES,  JJ. 

Pitney,  Hardin  &  Skinner,  for  prosecutor. 
Edmimd  W.  Walcelee  and  Wendell  J.  Wright, 
for  defendant 

VOORHEES,  J.  The  Undercllff  Terminal 
Se  Warehouse  Company  has  sued  out  this 
writ  of  certiorari  to  remove  an  assessment 
for  benefits  for  the  Improvement  of  the  Riv- 
er Road,  in  the  borough  of  Edgewater,  which 
has  been  levied  against  certain  property  in 
that  borough,  the  bills  for  which  were  after 
correction  mailed  on  or  about  July  21,  1910, 
to  the  prosecutor,  as  owing  the  amount  of 
the  assessments  of  which  there  are  two,  one 
for  1900  and  one  for  $50,  both,  however,  in 
tlils  case,  being  considered  together.  One 
Rosa  appears  to  have  owned  certain  proper- 
ty in  the  borough,  lying  on  the  easterly  side 
of  the  aforesaid  River  Road.  In  August, 
1905,  he  conveyed  to  the  Edgewater  &  Ft 
Lee  Railroad  Company  a  tract  of  land  whose 
easterly  boundary  is  described  as  distant  39 
feet,  measured  at  right  angles  southeasterly 
from  the  center  line  of  location  of  the  Edge- 
water  &  Ft  Lee  Railroad,  reserving,  how- 
ever, to  the  grantor  the  right  as  riparian 
owner  to  acquire  from  the  state  the  land  un- 
der water  in  front  of  the  shore  of  the  gran- 
tor, other  than  the  lands  particularly  de- 
scribed in  said  deed.  The  parties  have 
agreed  that  the  tract  above  mentioned  was  a 
strip  54  feet  wide  and  about  460  feet  long 
on  the  westerly  bank  of  the  Hudson  river, 
bounded  westerly  by  the  River  Road,  and  at 
the  time  of  the  conveyance  included  a  nar- 
row strip  of  land  lying  above  high-water 
mark  between  the  River  Road  and  the  river, 
including  also  for  the  greater  portion  of  Its 
wjuth  lands  lying  wholly  under  water  and 
below  high-water  mark.  And  that  since  the 
deed  of  conveyance  the  railroad  company 
has  filled  in  this  tract  to  a  certain  «tent, 
and  banked  the  same  up  and  laid  its  track 
thereon,  which  filling,  however,  does  not  cov- 
er Its  entire  width,  but  there  still  remains 
a  narrow  strip  of  land  wholly  under  water, 
and  below  high-water  mark,  of  varying 
width,  within  the  easterly  bounds  of  the  con- 
veyance. William  Ross  In  April,  1909,  ex- 
ecuted a  deed  to  the  prosecutor  for  lands 
bounded  on  the  east  by  high-water  mark  and 
on  the  west  by  the  River  Road,  with  a  front- 
age of  about  457  feet  on  the  river,  together 


with  the  riparian  rights,  but  excepting  there- 
from the  right  of  way  above  granted  to  the 
Edgewater  &  Ft  Lee  Railroad  Company. 
No  grant  was  ever  received  from  the  state 
of  New  Jersey  by  the  prosecutor,  and  no  ap- 
plication for  such  right  is  pending.  The  as- 
sessment under  review  was  confirmed  in 
June,  1010,  and  was  made  in  the  name  of 
Ross,  who  alone  received  a  notice  of  hearing 
in  relation  to  the  assessment  This  notice 
was  given  on  the  7th  of  May,  1910.  The 
prosecutor  never  received  any  notice  until  in 
July.  After  the  confirmation  a  bill  was  mail- 
ed to  the  EMgewater  Storage  &  v>arehouse 
Company,  which  fell  into  the  hands  of  the 
president  of  the  prosecutor,  and  was  return- 
ed by  him  to  the  tax  collector. 

The  first  point  made  is  that  the  property 
attempted  to  be  assessed,  being  land  lying 
wholly  under  water  and  below  high-water 
mark,  is  not  subject  to  the  taxing  power  of 
the  borough.  The  conveyance  by  Ross  to 
the  prosecutor  which  It  is  agreed  must  con- 
tain whatever  land  the  prosecutor  owns  was 
subject  to  his  previous  grant  to  the  railroad 
company,  and  by  the  stipulation  It  appears 
that  the  easterly  line  of  the  railroad  tract 
includes  lands  under  tide  wtlter,  so  that  by 
the  Ross  conveyance  the  prosecutor  took 
merely  the  reserved  riparian  rights  in  the 
lands ;  that  is,  a  right  of  pre-emption.  It  is 
well  settled  that  lands  of  tlie  state  cannot 
be  subjected  to  municipal  burdens  by  way  of 
taxation  or  assessment.  Winants  v.  Jersey 
City,  42  N.  J.  Law,  349;  N.  X.  L.  B.  &  W.  V. 
Yard,  43  N.  J.  Law,  632. 

Moreover,  assuming  thftt  the  prosecutor 
possesses  a  right  wliicb  may  be  the  founda- 
tion of  an  application  for  a  riparian  grant 
from  the  state,  yet  that  Inchoate  right  is 
not  real  estate.  The  prosecutor  is  not  the 
owner  of  the  rlpa,  for  that  had  been  convey- 
ed to  the  railroad,  and  the  prosecutor's  title 
is  subject  to  that  conveyance.  Moreover,  It 
appears  that  the  lands,  assuming  tliem  to  be 
those  of  the  prosecutor,  are  without  the 
boundary  of  the  borough;  the  easterly  line 
of  the  municipality  being  "along  the  Hudson 
river  to  the  place  of  beginning,"  distinguish- 
able from  the  facts  in  Crossan  v.  Ventnor 
City,  78  Atl.  12. 

We  accede,  therefore,  to  the  contention  of 
the  prosecutor  that  he  has  no  land  lying  In 
the  borough  or  elsewhere,  which  could  be 
subjected  to  an  assessment  by  the  municipal 
authorities,  and  there  appears  no  assessment 
against  the  prosecutor,  for  all  the  proceed- 
ings were  taken  in  the  name  of  Ross,  who 
was  not  the  owner,  and  no  notice  pursuant  to 
the  58th  section  of  the  borough  act  (P*.  L. 
1897,  p.  285)  was  served  upon  the  prosecutor, 
and  therefore  no  attempt  has  been  made  to 
levy  any  assessment  against  the  prosecutor 
or  his  lands.  This  leads  to  the  dismissal  of 
the  writ,  which  is  ordered  accordingly. 
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(SI  N.  J.  L.  270 

BOTD  ▼.  SOHUSSLBB. 

(Sopreme  Court  of  New  Jersey.    June  20, 
1911.) 

(Syllalut  hy  the  Court.) 
X.  Traxtd    a    47*)  —  DscLASATiON  —  SnTFi- 

CIKNCT. 

In  an  action  of  tort  for  deceit,  tlie  declara- 
tion must  show  that  plaintiff  was  damaged,  and 
that  such  damage  was  the  natural  result  of  the 
wrongful  act  of  the  defendant 

[£id.  Note.— For  other  cases,  see  Fraud,  Dec. 
Di«.  {  47.'] 

2.  Fkaud  (1 47*)— Falsi  Statbuerts— Plead- 

IKQ. 

A  statement  by  defendant  that  be  was  au- 
thorised to  make  certain  agreements  as  agent 
for  another,  though  false,  will  not  support  an 
action  of  deceit  where  it  is  not  alleged  that 
such  agreements  were  made  and  broken  and 
plaintiff  suffered  damage  by  such  breach,  or 
some  other  cansal  connection  between  the  state- 
ments and  the  damage  is  established, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
mg.  I  42;   Dec.  Dig.  g  47.*] 

Action  by  Helen  A.  Boyd  against  Fred- 
erick M.  Scbussler.  Demurrer  to  declara- 
tion sustained  as  to  first  count,  and  oTerrul- 
ed  as  to  second. 

Argned  February  term,  1911,  before  GAB- 
BISON,  FABKEB,  and  VOOBHBES,  JJ. 

Artbnr  V.  Schencic,  for  plaintiff.  George 
S.  Sllzer,  for  defendant 

PABKBB,  J.  The  declaration  is  In  tort 
for  deceit,  and  contains  two  counts.  The 
first  count  alleges  tbat  plaintiff  at  the  in- 
stance and  request  of  defendant  bargained 
with  him  for  a  certain  specified  motor  car 
for  12,250,  and  tbat  the  defendant,  wrong- 
fully and  Injuriously  contriving  and  intend- 
ing to  deceive  and  defraud  plaintiff  and  to 
induce  her  to  purchase  said  car,  falsely, 
fraudulently,  and  deceitfully  represented 
and  asserted  to  her  that  he  was  the  agent  of 
the  B.  M.  Company,  which  made  the  car; 
that  as  such  agent  he  was  authorized  to  tell 
plaintiff  that,  if  she  would  buy  such  car,  the 
said  B.  H.  Company  would  employ  plaintiff's 
nephew  to  drive  said  car  for  said  company, 
or  to  drive  other  racing  cars  belonging  to 
said  B.  M.  Company,  and  that  said  company 
would  pay  for  all  the  exi)enses  of  equipping 
and  outfitting  said  car  and  for  the  mainte- 
nance and  upkeep  of  the  same,  or  would  re- 
fund to  plaintiff  aU  expenditure  by  her  for 
such  exi)ense8  of  equipment,  maintenance, 
etc.;  that  plaintiff,  confiding  in  said  repre- 
sentations, purchased  said  car  from  defend- 
ant and  paid  him  the  price  named,  and  also 
laid  out  large  sums  of  money  in  its  eqnlp- 
moit  and  maintenance,  but  that  snch  rep- 
resentations were  false  to  the  knowledge  of 
defendant,  but  not  to  that  of  plaintiff;  that 
in  fact  said  defoidant  was  not  the  agent  of 
said  B.  M.  Company;  that  he  was  not  au- 
thorized to  Uil  plaintiff  that  said  company 
wonld  employ  her  nephew,  and  pay  or  re- 


fund the  cost  of  equipment  and  mainte- 
nance; aiid  that  by  reason  of  the  premises 
he  deceived  the  plaintiff  to  her  loss  $5,000. 

The  only  two  representations  of  fact  In 
this  count  are:  (1)  That  defendant  was 
agent  of  the  B.  M.  Company.  (2)  That  he 
was  authorized  to  "tell"  plaintiff  certain 
specified  things. 

[1]  As  to  the  first,  it  is  not  perceived  from 
the  declaration  how  the  false  statement  of 
agency  redounded  to  the  plaintiff's  Injury. 
There  is  no  averment  showing  causal  con- 
nection between  this  and  the  allegation  of 
damage;  and  In  an  action  of  this  kind  the 
declaration  must  show  that  the  damage  to 
the  plaintiff  was  a  natural  result  of  the 
wrongful  act  of  the  defendant  Collins  v. 
Cave,  4  H.  &  N.  225,  6  H.  &  N.  131;  Bank  v. 
Beebe,  6  Ohio,  490;  Byard  v.  Holmes,  34  N. 
J.  Law,  286;  Mauger  v.  Shedaker,  71  N.  J. 
Law,  366,  58  Atl.  1091;  Northwestern  Life 
Ins.  Co.  V.  Breautigam,  69  N.  J.  Law,  89,  64 
Atl.  228;  20  Cyc.  102.  So  far  as  the  false 
representation  of  agency  is  concerned  the 
first  count  cannot  be  supported. 

[2]  Nor  Is  it  perceived  how  the  statement 
by  defendant  that  he  had  authority  to  "tell" 
plaintiff  certain  things  has  any  causative 
value  on  the  question  of  plaintlfTs  suffering 
damage,  unless  defendant  actually  did  "tell" 
those  things  to  plaintiff,  and  plaintiff  believ- 
ed and  acted  on  them,  and  showed  damage 
naturally  resulting  therefrom.  It  may  free- 
ly be  conceded  that  if  It  were  shown  at  the 
trial  that  defendant  said  to  plaintiff:  "I  am 
agent  etc.,  and  am  authorized  to  say  to  you 
for  the  B.  M.  Company  that"  etc.,  a  Jury 
wonld  be  fully  Justified  In  construing  such 
language  not  merely  as  a  r^resentatlon  of 
authority  to  make  the  statement  but  as  in- 
cluding the  statement  Itself.  But  in  view 
of  the  rule  that  matters  of  fact  should  be 
pleaded  according  to  their  legal  effect,  the 
count  falls  to  show  a  substantial  averment 
that  defendant  represented  anything  but  his 
authority  to  make  certain  promises  without 
setting  np  that  snch  promises  were  in  fact 
made — a  necessary  link  in  the  chain  of  caus- 
ation.   The  first  count  Is  therefore  bad. 

The  second  count  alleges  that  plaintiff  bar- 
gained to  buy  of  the  defendant  a  certain 
motor  car  for  $2,250,  and  that  defendant  to 
Induce  such  purchase  falsely  and  fraudulent- 
ly represented  to  plaintiff  that  the  fixed 
price  of  said  car  to  the  public  and  to  other 
purchasers  was  $2,250,  and  that  plaintiff  con- 
fiding in  such  representations  bought  the  car 
at  that  price  and  paid  defendant  the  money; 
whereas  In  truth,  and  as  defendant  well 
knew,  ttiough  plaintiff  did  not  the  fixed 
price  of  such  car  to  the  public  and  to  other 
purchasers  was  $1,760,  to  plaintiff's  damage, 
etc.  This  count  is  sufficient  It  states  all 
the  elements  of  an  action  for  deceit  and  the 
resulting  damage  Is  readily  gathered  from  the 
facts  pleaded.    It  charges  that  plaintiff  be- 
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caoM  of  the  defendant'!  false  statements 
was  Induced  to  pay  $500  more  for  tbe  car 
than  she  need  have  paid,  and  more  than  its 
regular  market  price.  The  demurrer  to  this 
count  Is  overruled. 

Defendant  claims  that  the  whole  declara- 
tion is  bad  as  Joining  a  count  In  contract 
with  one  in  tort,  on  the  theory  that  the  first 
count  Is  really  In  contract.  But,  so  far  as  It 
goes.  It  Is  a  count  In  tort. 

Tbe  demurrer  will  be  sustained  as  to  the 
flist  count,  and  overruled  as  to  tbe  second. 


(U  N.  J.  L.  17<) 

RIDGLE^  ▼.  WALEESt  et  aL 

(Supreme  Conrt  of  New  Jenwy.     June  17, 
Idll.) 

1.  Acnon  (I  50*)— JoiNDEB  or  Gausss— Pa.B' 

TIBS    AND    INTEBESTB    INVOLVED. 

A  count  of  a  declaration  sefkinj;  to  recover 
for  breach  of  a  contract  by  W.  ami  sister  to 
•ell  corporate  stcclc  owned  by  them,  and  for 
breach  of  a  contract  by  W.  alone  to  sell  addi- 
tional shares  on  which  he  held  an  option,  is 
subject  to  general  demurrer  for  misjoinder  of 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  S§  511-547;   Dec.  Dig.  i  50.*] 

2.  CiOBPORATioiirs  (f  121*)— Saus  of  Stock- 
Action  FOB  Bbeagh— Pleading. 

To  entitle  one  to  recover  for  breach  of  a 
contract  to  sell  corporate  stock,  where  the  con- 
tract provides  that  the  terms  and  conditions  of 
sale  have  not,  been  agreed  upon,  but  are  to  be 
agreed  upon,  if  an  agreement  be  practicable, 
and,  if  the  terms  and  conditions  cannot  be 
agreed  upon  between  tbe  purchaser  and  the 
seller,  tbe  contract  and  all  negotiations  for  a 
sale  shall  become  null  and  void,  one  must  al- 
lege that  tbe  terms  and  conditions  on  which  the 
stock  was  to  be  sold  were  agreed  upon  by  the 
parties,  and  that  thereafter  tbe  defendant  re- 
fused to  sell  and  deliver  the  stock,  or  else  that 
the  seller  had  fraudulently  refused  to  agree  on 
any  terms  and  conditions  of  sale:  averments 
that  the  plaintiff  was  ready  and  willing  to  per- 
form all  the  conditions  set  forth  in  tbe  agree- 
ment on  his  part,  and  that  tbe  seller  did  not, 
on  a  date  specified  prior  to  the  agreed  time  lim- 
it, nor  would  then  or  at  any  other  time,  sell 
and  deliver  the  shares  of  stock,  but  wholly  re- 
fused and  failed  so  to  do,  being  insaflScient. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  504,  505;  Dec.  Dig.  t  121;* 
Sales,  Gent  Dig.  {  1157.] 

Action  by  William  B.  Rldgley  against  John 
O.  Walker  and  others.  Heard  on  demurrer 
to  the  declaration.  Judgment  for  defendants 
on  the  demurrer. 

Argued  February  term,  1911,  before  OTTM- 
MBRB,  O.  J.,  and  R££D  and  TREN- 
CHARD,  JJ. 

Frank  H.  Sommer  and  Miles  M.  Dawson, 
for  plaintlfT.  Robert  H.  McCarter  and  A. 
Caperton  Braxton  (Jobn  A.  Coke  and  John  S. 
Eggleston,  on  tbe  brief),  for  demurrants. 

OtrMMEiRE,  a  J.  [1]  a%e  declaration  In 
this  case  contains  two  special  counts,  .to  each 
of  which  the  defendants  demur.  The  first 
count  sets  up  that  John  O.  Walker  and  Annie 
R.  Walker  owned  and  controlled  1,381  shares 


of  tbe  capital  stock  of  the  Life  Insuranca 
Company  of  Virginia,  being  a  majority  of 
tbe  total  issue  thereof;  that  on  the  6th  day 
of  December,  1909,  they  entered  into  an 
agreement  with  one  Mnnford,  whereby  they 
promised  and  agreed  to  sell,  at  any  time 
prior  to  February  15,  1910,  to  a  bona  fide 
purchaser  which  the  said  Munford  might 
designate,  the  said  1,S81  shares  of  stock  at 
a  price  of  not  less  than  $800  per  share,  upon 
certain  terms  and  conditions  set  forth  in  tbe 
agreement,  a  copy  of  which  Is  annexed  to 
tbe  declaration  and  made  a  part  of  the 
count  by  proper  averments;  that  on  the  5th 
day  of  January,  1910,  the  defendant  John  O. 
Walker  acquired  and  held  an  option  on  500 
additional  shares  of  the  capital  stock  of  tbe 
company,  with  the  right  to  buy  tbe  same  at 
not  less  than  $S0O  per  share  net  to  the  seller 
thereof,  which  pption  was  assignable  to  any 
purchaser  of  said  shares;  that  on  the  same 
day  the  defendant  John  G.  Walker  notified 
Munford  that  he  would  sell  these  500  shares 
upon  the  same  terms  and  couditions  as  was 
to  govern  In  the  1,381  shares,  and  that  Mun* 
ford  accepted  this  offer;  that  on  the  Stii 
day  of  January,  1910,  Munford  designated 
and  presented  the  plaintiff  to  the  defendants 
as  the  purchaser  of  all  of  the  1,881  shares; 
that  the  plaintiff  was  ready  and  willing  and 
offered  to  purchase  the  said  shares  at  a 
price  largely  in  excess  of  the  net  price  to  the 
defendants  of  $800  per  share,  to  wit,  for  the 
sum  of  $1,000  per  share;  that  the  plaintiff 
was  ready  and  willing  and  offered  to  per- 
form all  the  conditions  set  forth  in  the  said 
agreement  on  his  part,  but  that  the  defend- 
ants Babsequentiy,  and  on  the  24th  day  of 
January,  1910,  did  not,  nor  would  then  or  at 
any  other  time,  sell  and  deliver  the  said 
1,881  shares  of  stock,  but  wholly  refused  and 
failed  so  to  do,  to  the  damage  of  the  plain- 
tiff, etc. 

This  count  sets  out  two  independent  causes 
of  action;  one,  the  breach  of  an  alleged  con- 
tract made  by  the  two  defendants  Jointly  for 
the  sale  of  1,381  shares  of  stock  which  they 
owned  and  controlled;  the  other,  the  breach 
of  on  alleged  contract  subsequently  made  by 
the  defendant  John  O.  Walker  alone  for  the 
sale  of  500  other  shares  of  the  stock  upon 
which  he  had  acquired  and  held  an  option. 
The  one  cause  of  action  is  against  both  de- 
fendants; the  other  against  John  Q.  Walker 
only,  for  there  is  nothing  in  the  averments 
of  the  declaration  upon  which  any  liability 
on  the  part  of  Annie  R.  Walker  can  be  pred- 
icated for  tbe  breach  of  the  second  contract. 
This  Is  a  misjoinder  of  causes  of  action,  and 
is  the  subject  of  a  general  demurrer.  GU- 
more  t.  Christ  Hospital,  68  N.  J.  Law,  47, 
52  Atl.  241.  Upon  this  count,  therefore,  the 
defendants  are  enUUed  to  Judgment  upon  the 
demurrer. 

[2]  For  another  reaaon,  also,  and  a  mors 
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fnndamental  one,  the  connt  is  bad.  The  sec- 
ond provlBion  of  the  contract  sned  upon  reads 
as  foHowB:  "Bnt  It  Is  distinctly  nnderstood 
that  the  terms  and  conditions  of  sale.  If  a 
sale  Is  made,  have  not  been  agreed  upon, 
bnt  are  hereafter  to  be  agreed  on.  If  an 
agreement  be  practicable,  and  If  the  terms 
and  conditions  of  sale  cannot  be  agreed  on 
between  the  purchaser  and  said  parties  of 
the  first  part  (i.  e.,  the  Walkers)  then,  upon 
the  occurrence  of  such  disag^'eement,  this 
contract  and  all  negotiations  for  a  sale  shall 
thereupon  mutually  become  null  and  Toid, 
and  of  none  effect,  without  cost  or  expense 
or  other  liability  by  either  party  to  this 
agreement  to  the  other."  This  provision  was 
of  material  benefit  both  to  the  vendors  and 
to  the  vendee.  It  relieved  the  vendee  from 
being  obliged  to  take  the  stock  upon  terms 
and  conditions  not  satisfactory  to  him.  For 
instance,  such  vendee,  after  agreeing  to  be- 
come a  pnrcliaser,  could  not  be  required  by 
the  defendants,  without  afterwards  himself 
consenting  thereto,  to  pay  the  total  amount 
of  the  porcliase  money  in  cash  upon  the  de- 
livery of  the  stock  to  him,  or  in  any  other 
manner  not  satisfactory  to  hUn.  On  the  oth- 
er hand,  it  relieved  the  vendors  from  any 
obligation  to  part  with  their  stock,  even  to 
a  willing  purchaser,  except  upon  such  terms 
and  conditions  as  to  the  sale  as  they  should 
dictate.  Under  it  they  might  insist  that  the 
whole  porcbase  o>oney  should  be  paid  In 
cash  upon  delivery  of  the  stock,  or  that  it 
should  be  paid  in  installments  at  such  times, 
and  in  ancb  amounts,  as  th«y  might  desig- 
nate, or  that  the  whole  payment  might  be 
postponed  to  a  fature  day,  and  adequate  se- 
curity given  for  such  payment  They  might, 
perhaps,  for  the  benefit  of  minorl^  stock- 
holders, require  the  purchaser  to  obligate 
Umaelf  not  to  part  with  the  stock  to  a  com- 
p^lng  insurance  company,  or  to  any  other 
person  who  wonld  not  take  upon  himself  a 
like  obligation.  An  agreement  containing 
rach  a  provision  la<^s  the  qnalitles  and 
requisites  of  a  binding  contract  "A  bargain 
or  promise,  to  be  enforceable,  must  have 
been  completely  determined  between  the  par^ 
ties,  and  its  terms  definitely  ascertained.  So 
long  as  negotlatlona  are  pending  over  mat- 
ters relating  to  the  contract,  and  which  the 
parties  regard  as  material  to  It,  and  nntil 
they  are  settled,  and  their  minds  meet  upon 
Uiem,  it  is  not  a  contract,  although  as  to 
some  matters  they  may  be  agreed."  Brown 
V.  Brown,  33  N.  J.  Eq.  630.  In  order,  there- 
fore, to  enable  Urn  to  maintain  an  action  for 
breach  of  the  contract  sued  upon,  it  was 
necessary  tat  the  plaintiff  to  show  that,  aft- 
er haylns:  heai  accepted  by  the  defendants 
as  a  purchaser,  the  terms  and  conditions 
npon  which  the  stock  was  to  be  sold  were 
asreed  upon  by  the  parties,  and  that  there- 
after the  defendants  refused  to  sell  and  de- . 


liver  the  stock;  or  else  to  show  that  the  de- 
fendants had  fraudulently  refused  to  agree 
upon  any  terms  and  conditions  of  sale.  Wil- 
liams V.  Voorhees,  80  N.  J.  Law, ,  77  Atl. 

515.  Nothing  to  this  eCTect  appears  in  the 
count  under  consideration.  The  averment 
that  "the  plaintiflf  was  ready  and  willing 
and  offered  to  perform  all  the  conditions  ^et 
forth  in  the  said  agreement  on  his  part"  re- 
fers only  to  those  terms  and  conditions  al- 
ready agreed  upon,  and  not  to  those  which, 
by  the  express  language  of  the  writing,  were 
left  for  future  negotiation  and  determina- 
tion. Nor  does  the  averment  that  "the  de- 
fendants, on  the  24th  day  of  January,  1010, 
did  not,  nor  would  then  or  at  any  other 
time,  sell  and  deliver  the  1,881  shares  of 
stock,  but  wholly  refused  and  failed  so  to 
do,"  meet  this  requirement,  for  the  reason 
that,  for  aught  that  appears  to  the  contrary, 
their  refusal  to  sell  and  deliver  was  justified 
by  the  failure  of  the  plaintiff  to  come  to  any 
agreement  with  them  as  to  the  terms  and 
conditions  upon  which  the  sale  should  be 
made. 

The  second  count  demurred  to'  is  similar 
In  form  to  that  which  has  Just  been  the  sub-' 
Ject  of  discussion,  except  that  it  avers  that 
the  whole  1,881  shares  were  agreed  to  be 
sold,  by  both  defendants,  to  a  purchaser  to 
be  procured  by  Munf ord.  It  Is  therefore  not 
objectionable  on  the  ground  that  there  Is  a 
misjoinder  of  causes  of  action.  It  is,  how- 
ever, bad  upon  the  second  ground;  that  Is, 
for  failure  to  show  that,  after  the  plaintiff 
bad  been  accepted  by  the  defendants  as  a 
purchaser,  he  and  they  agreed  npon  the 
terms  and  conditions  upon  which  the  stock 
was  to  be  sold,  or,  In  the  alternative,  that 
the  defendants  liad  fraudulently  refused  to 
agree  npon  such  terms  and  conditions. 

The  defendants  are  entitled  to  Judgmmt 
upon  the  demurrer. 


(n  M.  J.  L.  my 

OTIS  BUSVAIOR  CO.  t.  HEADLE7  et  al. 

(Supreme  Ciourt  of  New  Jersey.    June  17, 
1911.) 

1.  Salks   (I   178*)  —  Pebfobmakcs   of   Oon- 

IBACT— AcorPTA  NOS-tETTECT. 

Though  the  failure  of  an  elevator  installed 
by  plaintiff  for  defendants  to  raise  a  specified 
load  at  the  speed  called  for  by  the  contract  wag 
due  to  faulty  construction,  the  retention  of  the 
appliance  by  the  defendant  after  knowledge  of 
the  defect,  and  its  continuoua  use  by  them  for 
nearly  two  years  thereafter,  was  an  election  to 
accept  it  in  its  defective  condition. 

[Ed.  Mote.— For  other  cases,  see  Sales,  Cent 
Dig.  H  461-465;  Dec.  Dig.  {  17a«] 

2.  Sai,ks   ({  188*)  —  Pkxvobvanok  ov  Con- 
tkact— acckptahob— eltbot. 

Where  buyers  accepted  an  elevator  after 
knowledge  of  its  defective  condition,  they  were 
entitled  to  an  abatement  of  the  contract  pricu 
to  the  extent  that  the  value  of  the  elevator,  as 
installed,  was  less  than  it  would  have  been  if 
it  had  corresponded  with  the  contract;    or,  in 
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other  words,   they  were  T)oand  to  pay   for  it 
what  it  was  reasonably  worth. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  500-503;    Dec.  Dig.  |  188.*] 

3.  Sales   (S  364*>— Remedy  of  Sellbb— Ac- 
tion FOB  Pbice— Inbtbcction. 

In  an  action  for  the  balance  of  $490  of  the 
price  of  an  elevator  installed  by  the  plaintiGF, 
11,000  having  been  paid  on  account,  an  instruc- 
tion that,  if  the  failure  of  the  elevator  to  lift 
a  specified  load  at  the  rate  called  for  in  the 
contract  was  dae  to  a  mistake  on  the  part  of 
the  plaintiff,  it  was  not  entitled  to  recover  was 
erroneous,  m  the  absence  of  evidence  conclu- 
sively showing  that  the  elevator  in  its  defective 
condition  was  not  worth  more  than  $1,000. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1065-1076;   Dec.  Dig.  J  364.'] 

4-  New  Tbiai  ({  40«)— Pboceedinqb  to  Pbo- 

OUBB — Ruu  TO  Show  Cause. 

That  an  exception  to  an  instruction  bear- 
ing on  the  amount  of  recovery  was  not  in  prop- 
er form  does  not  prevent  its  review  on  rule  to 
show  cause,  since  on  such  review  a  verdict  may 
be  set  aside,  when  the  rule  of  damages  adopted 
is  erroneous,  though  no  exception  was  taken  at 
the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  92-W,   Dec.  Dig.  i  40.«] 

Action  by  the  Otis  Elevator  Company 
against  J.  Laban  Headley  and  others.  Heard 
on  rale  to  show  canse.    Rule  made  absolute. 

Argued  February  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  KEES>  and  TRENCHARD, 
JJ. 

C.  L.  Ooldenberg,  for  tbe  rule.  Thompson 
&  Smathers,  opposed. 

OUMMERE,  C.  J.  This  action  waa  brought 
to  recover  tbe  final  payment  to  l>e  made 
upon  a  contract,  by  the  terms  of  which  the 
plaintUT  agreed  to  furnish  and  Install  In  the 
summer  hotel  of  the  defendants  In  Ocean  City 
a  hydraulic  passenger  elevator,  to  be  oper- 
ated by  water  furnished  from  the  street 
main.  One  of  the  provisions  of  the  con- 
tract was  that  the  elevator,  when  installed, 
should  be  capable  of  lifting  an  average  load 
of  600  pounds,  at  a  speed  of  about  100  feet 
per  minute,  or  less,  at  the  will  of  the  oper- 
ator, with  a  maintained  water  pressure  of 
45  pounds  per  square  inch  at  the  operating 
valve  from  the  street  The  contract  price 
was  $1,490.  Of  this  sum  $1,000  was  paid 
when  the  installation  of  the  elevator  was 
completed.  The  remaining  $490  is  still  un- 
paid, and  it  is  to  recover  this  amount  that 
the  present  suit  is  brought 

[1]  The  refusal  of  the  defendants  to  make 
the  final  payment  was  based  upon  the  alleged 
fact  that  tbe  elevator  would  not  make  the 
speed  contracted  for.  Notwithstanding  this 
claim  of  the  defendants,  however,  they  made 
no  effort  to  rescind  the  contract,  but,  on 
the  contrary,  continuously  used  the  levator 
during  the  summer  season,  from  the  time  of 
its  Installation  In  May,  1906,  until  the  com- 
mencement of  this  suit  In  April,  1910. 

That  the  elevator  would  not  lift  600 
pounds  at  a  speed  of  about  100  feet  v^t  min- 


ute was  not  disputed.  The  contention  of  tbe 
plaintiff  was  that  the  failure  resulted  from 
tbe  lack  of  a  maintained  water  pressure  of 
45  pounds  per  square  inch  at  the  operating 
valve  from  the  street  The  defendants'  case 
was  that  the  specified  pressure  was  main- 
tained at  the  operating  valve,  and  that  the 
lack  of  speed  was  due  to  an  error  in  calcula- 
tion made  in  the  plaintiff's  office  as  to  the 
power  which  the  supply  pipe — the  diameter 
of  which  was  known — ^would  furnish  under 
the  designated  pressure.  The  court  left  It  to 
the  Jury  to  determine  the  question  whether 
the  failure  to  develop  the  specified  speed  was 
due  to  the  one  cause,  or  the  other,  and  then 
Instructed  them  that,  if  it  was  caused  by 
lack  of  a  maintained  pressure  of  45  pounds 
per  square  inch  at  tbe  street  valve,  the  plain- 
tiff was  entitled  to  a  verdict  for  the  $490, 
with  interest,  but  that,  if  it  was  due  to 
some  mistake  on  the  part  of  tlie  plaintiff, 
then  it  was  entitled  to  nothing.  Under  this 
instruction  tbe  Jury  rendered  a  verdict  for 
the  defendants. 

[2,  3]  The  latter  part  of  this  instruction  Is 
plainly  erroneous.  Assuming  (as  the  Jury 
found)  that  the  failure  of  the  elevator  to  raise 
the  specified  load  at  the  speed  called  for  by 
the  contract  was  due  to  faulty  construction, 
or  to  a  mistake  tn  calculation  on  the  part 
of  the  plaintiff,  the  retention  of  the  appli- 
ance by  the  defendants  after  knowledge  of 
the  defect,  and  its  continuous  use  by  them 
for  nearly  two  years  thereafter,  was  an  elec- 
tion on  their  part  to  accept  it  In  its  defective 
condition.  Woodward  v.  Emmons,  61  N.  J. 
Law,  281,  89  Atl.  703.  Having  accepted  it, 
their  right  was  to  have  an  abatement  of  the 
contract  price  to  the  extent  that  the  value  of 
the  elevator,  as  installed,  was  less  than  it 
would  have  been  if  it  had  corresponded  with 
the  contract  Bouker  v.  Randies,  81  N.  J. 
Law,  335;  Wakeman  v.  HI  ings worth,  40  N. 
J.  Law,  431.  In  other  words,  having  accepted 
it,  they  were  bound  to  pay  for  it  what  it  was 
reasonably  worth.  Feeney  v.  Bardsley,  66 
N.  J.  Law,  239,  40  AtL  443.  mie  defendants 
had  already  paid  $1,000  on  account  The  in- 
struction vmder  consideration  assumed  that 
the  apparatus  was  not  reasonably  worth  more 
than  that  amount  There  was  nothing  in  the' 
proofs  which  conclusively  showed  that  this 
was  the  fact  The  question,  consequently, 
was  one  to  I>e  solved  by  tbe  Jury,  and  it  was 
injurious  error  to  take  It  from  them. 

[4]  It  is  urged  that  the  matter  dlscnssed 
is  not  pro^rly  before  us  for  decision.  It 
must  be  admitted  that  the  exception  to  the 
instruction  was,  to  say  the  least,  inartlsttcal- 
ly  taken.  Strictly  speaking,  it  was  not  taken 
at  all,  for  the  objection  was  to  what  the 
court  failed  to  charge,  rather  than  to  what  it 
did  charge.  But  this  la  not  a  bar  to  the 
consideration  of  the  matter  by  this  court  on  a 
rule  to  show  cause.  On  such  a  review,  a. 
verdict  may  be  set  aside,  when  the  rule  of 
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damages  adopted  Is  erroneoas^  although  no 
exception  was  taken  at  the  trial.  Hatfield  v. 
Central  R.  R.  Co.,  33  N.  J.  Law,  251;  Butler 
T.  Hoboken  Printing  &  Publishing  Co.,  73  N. 
J.  Law,  45,  62  AU.  272. 
The  rule  to  show  cause  will  be  made  ab- 

■0lQt& 

(a  N.  J.  U  Hi) 

STATB  T.  LAMB. 
(Sapreme  Court  of  New  Jersey.    June  6,  1911.) 

(BfflUilnu  by  the  Court.) 

1.  EJECTIONS  (J  814«)— Pbimabt  BLEonoitfl— 
Statutes. 

Section  197  of  the  act  to  regulate  elections 
(P.  Ia  1S98,  p.  237)  does  not  apply  to  officers 
charged  with  the  conduct  of  a  party  primary. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  T>ig.  i  314.*] 

2.  Elections  (|  309*)— Pbimart  Blkotions— 
Statutes. 

Section  190  of  the  act  to  regulate  elections 
(P.  L.  1898,  p.  237)  does  not  apply  to  party 
primaries. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec  Dig.  I  309.*] 

S.    IHDIOTKKIIIT    AND    INFOBMATION     (§    125*)— 
DCTPLICITT— PKIMABT     ELECTIONS— OFFICEBS 

—Misconduct— Indictment. 

An  indictment  charged  that  the  defendant, 
who  was  a  judge  at  a  primary  election,  will- 
fully Tiolated  his  doty  and  neglected  and  will- 
fully omitted  to  perform  the  same  in  such  a  way 
as  to  hinder  the  object  of  the  statute,  in  that 
he  knowingly,  willfully,  and  corrupt^  failed, 
neglected,  and  refused  to  deposit  in  the  box  more 
than  50  ballots  handed  him  by  legally  qualified 
TOteis,  and  knowingly,  willfully,  and  corruptly 
mutilated  and  destroyed  upwards  of  50  baUots 
eaat  in  the  box.  Held^  that  the  Indictment 
diaiges  two  oltenses  against  section  217  of  the 
act  to  regulate  elections  (P.  L.  1888,  p.  237). 

[E^.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  334-400;  Dec. 
Dig.  S  125.*] 

4.  iltdicticknt  and  infobvation  (|  169*)— 

Deizcts— Amenouent. 

A  defect,  either  of  form  or  substance,  that 
is  apparent  on  the  face  of  the  indictment  may 
be  cured  by  amendment,  under  section  44  of 
the  criminal  procedure  act,  provided  the  amend- 
ment is  not  of  such  a  character  as  to  make  the 
Indictment  charge  a  crime  when,  as  presented  by 
the  grand  jury,  it  fails  so  to  do,  or  to  charge  a 
crime  not  presented  by  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  605-614;  Dec. 
Dig.  {  159.*] 

Q.  IifDicnoEirr    and    Infobuation    (§{    126, 

159*)— DuPxiciTT- Amendment. 

An  indictment  diarging  in  the  same  count 
two  distinct  offenses  of  which  the  mode  of  trial 
is  the  same,  and  the  punishment  is  the  same  in 
diaracter,  even  though  it  be  different  in  degree, 
where  the  same  defenses  are  open  to  the  accused. 
Is  not  necessarily  bad  for  duplicity ;  and  upon 
a  motion  to  quash  the  state  may  be  permitted  to 
strike  out  one  of  the  charges,  if  what  is  left 
soffices  to  charge  a  crime. 

[Ed.  Note.— For  other  cases,  see  Indictment 
•Bd  Information,  Cent  Dig.  H  334-400,  505- 
514;    Dec:  Dig.  H  125,  158.*] 

WflUam  Lamb  was  indicted  for  an  offense 
■Calnst  the  election  laws,  and  moves  to 
^BMMh  the  Indlctmoit    Motion  denied. 


Argued  February  term,  1911,  before 
8WATZB,  BERGEN,  and  MINTURN,  JJ. 

George  A.  Bourgeois,  for  the  motion. 
Clarence  L.  Goldenberg,  for  the  State. 

SWAYZE,  J.  The  defendant  has  attempt- 
ed to  remove  into  this  court,  by  a  writ  of 
certiorari  directed  to  and  returned  by  the 
Atlantic  quarter  sessions,  an  indictment 
which  Is  shown  by  the  caption  to  have  been 
found  in  the  Atlantic  oyer  and  terminer.  An 
effort  was  made  to  cure  this  error  by  requir- 
ing the  clerk  to  certify  an  order  made  by  the 
Atlantic  oyer  and  terminer  referring  the 
case  to  the  Atlantic  sessions.  The  return 
shows  that  no  such  order  was  made,  for  the 
reason,  apparently,  that  the  indictment  was 
in  fact  returned  In  the  sessions,  pursuant  to 
section  6  of  the  criminal  procedure  act  (P. 
I*  1898,  p.  868).  It  is  obvious,  however,  that 
the  recitals  of  the  caption  of  the  indictment 
cannot  be  thus  contradicted,  and  we  have 
therefore  the  case  of  an  indictment  found  in 
the  oyer  and  terminer  which  is  not  properly 
before  us,  since  our  writ  was  directed  to  the 
sessions.  This  cause  would  be  sufilclent  to 
Justify  a  denial  of  the  motion.  We  have, 
however,  examined  the  points  made  by  the 
defendant,  and  as  our  views  may  assist  the 
court  below  we  venture  to  express  them. 

The  indictment  avers  that  the  defendant 
was  a  member  of  a  board  of  registry  and 
election,  and  was  acting  as  Judge  of  a  pri- 
mary Section;  that  it  was  his  duty  to  re- 
ceive from  voters  the  ballots  and  deposit 
the  same  in  the  ballot  box,  and  at  the  close 
of  the  election  to  take  the  ballots  from  the 
box  and  publicly  and  audibly  read  the  same. 
It  then  charges  that  the  defendant,  in  dis- 
obedience to  the  statute,  "did  willfully  and 
negligently  violate  bis  duty  and  neglect  and 
willfully  omit  to  perform  the  same  in  such 
a  way  as  to  hinder  the  object  of  the  statutes 
in  this,  that  he  did  knowingly  and  willfully 
and  corruptly  fall,  neglect,  and  refuse  to  de- 
posit in  the  Republican  primary  box,  or  any 
other  box,  more  than  60  ballots,  handed  him 
by  legally  qualified  voters.  Republican  tick- 
ets intended  to  be  cast"  for  a  candidate  on 
that  ticket;  and  "did  likewise  knowingly, 
willfully,  and  corruptly  mutilate  and  destroy 
upwards  of  60  ballots  cast  In  said  Republic- 
an primary  box;  the  same  being  Republic- 
an primary  tickets."  The  Indictment  seems 
to  have  undertaken  to  charge  a  willful  and 
negligent  violation  of  duty,  and  to  specify  as 
instances  of  such  violation  the  refusal  to 
deposit  ballots  and  the  mutUatlon  and  de- 
struction of  ballots.  We  do  not  stop  to  con- 
sider whether  a  violation  of  duty  of  this 
kind  can  properly  be  called  negligent  The 
objection  made  is  that  the  indictment  fails 
to  set  forth  the  crime  with  sufficient  cer- 
tainty, particularly  because  it  charges  three 
distinct  crimes  for  which  the  statute  pro- 
vides   distinct    and    different    punishments. 
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The  Indictment  seems,  however,  to  have  been 
drawn  under  the  first  section  of  the  supple- 
ment of  .1905  (P.  li.  1905,  p.  224).  It  cannot 
be  sustained  under  that  section,  which  reach- 
es only  those  offenses  for  which  no  other 
penalty  is  specifically  Imposed,  since  a  penal- 
ty for  the  acts  specified  in  the  indictment  Is 
Imposed  under  the  statute  as  originally  en- 
acted in  1898.  The  sections  to  be  consider- 
ed are  sections  190,  197,  and  217  of  the  elec- 
tions act  of  1898  (P.  U  p.  237).  [1]  Of  these, 
section  197  is  not  applicable.  The  first 
clause  of  that  section  applies  only  to  public 
officers;  a  clear  distinction  Is  made  in  the 
act  of  1905  between  public  officers  and  elec- 
tion officers — a  distinction  which  appears  In 
other  portions  at  the  act.  The  second  clause 
of  section  197  applies  to  any  person  charged 
with  the  care  of  official  ballots  or  envelopes, 
This  might  be  construed  broadly  enough  to 
Include  an  election  officer,  since  he  Is  In- 
trusted with  the  care  of  the  ballot  by  the 
voter  for  the  purpose  of  depositing  it  tn  the 
box,  and  is  thereafter  charged  with  its  care 
for  the  purpose  of  counting  and  making  re- 
turn of  the  result  of  the  election;  but  the 
better  construction.  In  view  of  the  other 
language  of  the  section,  is  that  this  clause 
applies  only  to  those  having  the  care  of  the 
ballots  up  to  the  time  that  the  voter  at- 
tempts to  cast  his  ballot  Unless  we  adopt 
this  construction,  we  are  confronted  with 
the  difficulty  that  section  197  Imposes  In  Its 
first  clause  a  punishment  of  imprisonment 
for  not  more  than  three  years,  or  a  fine  of 
not  more  than  $3,000,  or  both,  and  by  its 
second  clause  imprisonment  for  not  more 
than  five  years;  while  section  190  prescribes 
as  a  punishment  for  any  person  who  shall 
alter  or  destroy  any  ballot  or  envelope,  or 
any  paper  contained  in  the  ballot  box,  a 
punishment  by  fine  not  exceeding  $500,  or 
imprisonment  not  exceeding  two  years,  or 
both.  It  cannot  be  that  the  Legislature  In- 
tended to  Impose  Inconsistent  penalties  for 
the  same  act,  since  in  that  event  It  could 
not  be  definitely  known  what  the  penalty 
was.  To  avoid  this  difficulty,  we  must  adopt 
the  narrower  construction  of  section  197. 

[2]  The  charge  that  the  defendant  will- 
fully and  corruptly  mutilated  and  destroyed 
ballots  would  charge  an  offense  under  sec- 
tion 190  of  the  election  law,  which  makes  It 
a  crime  for  any  person  to  alter  or  destroy 
any  ballot  contained  in  the  ballot  box.  If 
that  section  applied  to  primaries.  It  does 
not,  however,  apply  by  its  express  terms, 
and  the  same  offense  of  destroying  or  defac- 
ing ballots  at  a  primary  is  provided  for  in 
section  217  of  the  original  statute  of  1898. 
At  the  time  of  the  passage  of  that  statute, 
section  190  evidently  related  only  to  the 
regular  election,  and  section  217  only  to  the 
primary  election.  If  both  had  related  to 
the  same  election,  there  would  have  been  an 
inconsistency  In  the  statute,  since  the  pen- 
alty under  section  190  is  a  fine  of  $500  and 
inpirWnmemt  tat  AOt  •xceeding  two  year^ 


or  both,  and  the  penalty  nnder  section  217 
is  a  fine  of  $500  and  Imprisonment  not  ex- 
ceeding one  year,  or  both.  Moreover,  sec- 
tion 190  was  expressly  made  applicable  to 
primaries  by  section  33  of  the  act  of  1903 
(P.  L.  p.  603) — a  pretty  plain  declaration  by 
the  Legislature  that  theretofore  it  had  not  ap- 
pliea.  It  is  clear,  therefore,  that  original^ 
sections  190  and  217  did  not  overlap  or  con- 
flict with  each  other.  The  act  of  1903  does 
not  produce  any  overlapping  or  Inconsist- 
ency, for  In  extending  section  190  to  prl> 
msries  the  act  expressly  says  that  it  shall 
apply  as  far  as  may  be.  We  find  no  Intent 
in  that  language  to  substitute  section  190 
with  Its  severer  penalty  for  section  217. 
As  far  as  concerns  the  specification  that 
the  defendant  mutilated  and  destroyed  bal- 
lots, we  find,  therefore,  no  such  doubt  or 
inconsistency  as  to  the  degree  of  punishment 
as  will  render  either  the  statute  or  the  lO' 
dictment  uncertain. 

[3]  The  other  specification  in  the  Indict- 
ment that  the  defendant  failed,  neglected, 
and  refused  to  deposit  in  the  Republican 
primary  box  more  than  50  ballots  la  amblgo- 
ons.  It  may  mean  tbat  he  deposited  60 
ballots,  and  no  more,  and  If  that  is  its  mean- 
ing it  falls  to  charge  any  offense,  since  the 
indictment  does  not  aver  that  more  than  60 
ballots  were  offered.  It  was  probably,  how- 
ever, the  intent  of  the  pleader  to  charge 
that  50  ballots  were  handed  to  the  defend- 
ant by  legally  qualified  voters,  and  that  he 
refused  to  deposit  them  in  the  box.  If  this 
be  the  proper  construction,  It  charges  a  vio- 
lation of  section  217  of  the  act,  which  makes 
it  a  crime  for  any  Judge  of  a  primary  elec- 
tion to  knowingly  reject  the  vote  of  any  per- 
son entitled  to  vote.  The  result  Is  tbat  we 
find  that  the  two  acts  set  forth  In  the  In- 
dictment as  specifications  of  the  defendant's 
violation  of  duty  are  both  covered  by  the 
same  section  of  the  election  law,  the  penalty 
Is  the  same,  and  as  both  relate  to  and  are 
but  instances  of  a  violation  of  duty,  the 
fact  that  both  are  averred  would  not  make 
the  count  had  for  duplicity,  if  they  are  in- 
deed but  specifications  of  a  distinct  charge. 
They  are  set  forth  as  such  specificntiona, 
and  the  pleader  has  left  it  somewhat  In 
doubt  whether  he  intended  tbat  they  should 
be  specifications  of  a  charge  nnder  section 
197,  or  of  a  charge  under  section  1  of  the 
act  of  1905.  The  difficulty  is,  as  we  btfVe 
already  said,  that  neither  section  197  nor 
the  act  of  1905  are  applicable  to  the  present 
case.  It  would,  moreover,  be  quite  impos- 
sible to  bold  that  an  offense  against  section 
217,  for  which  the  penalty  does  not  exceed 
one  year  Imprisonment  and  $500  fine,  could 
be  treated  as  a  specification  under  a  charge 
for  which  the  penalty  might  be  as  much  as 
three  years  imprisonment  and  $3,000  fine,  or 
five  years  imprisonment  under  the  first  and 
second  clauses  of  section  197,  or  three  years 
imprisonment  under  the  act  of  1905.  The 
diflecence  in  the  penalty  makes  It  necassaxy 
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to  hold  that  tlie  crimes  defined  In  tbeee  dif- 
ferent sections  are  distinct  crtmes.  The  vice 
of  duplicity  cannot  be  avoided  by  treating 
the  acta  as  speciflcationB  of  a  sln^e  charge. 
[4]  This  resalt  does  not,  however,  lead 
ns  to  think  that  the  Indictment  should  be 
qnashed.  Section  44  of  the  criminal  pro- 
cedure act  authorizes  the  court,  where  the 
defect  In  the  indictment,  either  of  form  or 
substance.  Is  apparent  on  its  face,  to  cause 
the  Indictment  to  be  forthwith  amended. 
Such  amendment,  of  course,  must  not  be  of 
such  character  as  to  make  the  indictment 
charge  a  crime,  when,  as  presented  by  the 
grand  Jury,  it  fails  so  to  do.  State  v.  Twining, 
n  N.  J.  Law,  388,  58  Atl.  1008.  Where  the 
dUBculty  In  the  indictment  is  that  it  charges 
too  much,  an  amendment  has  been  permitted. 
State  V.  Clement,  77  AU.  1067.  The  charge 
of  a  violation  of  duty  may  be  wholly  omit- 
ted, and  the  indictment  will  still  aver  a  re- 
fusal to  deposit  ballots  In  the  box  and  the 
mutilation  and  destruction  of  ballots.  This, 
it  Is  argued,  still  leaves  the  indictment  ex- 
posed to  the  objection  of  duplicity.  Both 
offenses  are  violations  of  the  same  section; 
but  even  If  they  are  distinct  offenses  the 
count  is  not  necessarily  bad.  It  has  Indeed 
been  held  in  New  Tork  that  duplicity  is  fa- 
tal to  an  indictment  People  v.  Wright,  9 
Wend.  (N.  X.)  193.  The  authority  of  this 
case,  however,  is  very  much  shaken  by  the 
decision  of  the  Court  of  Appeals  of  New 
Tork  In  PoUnsky  v.  People,  73  N.  Y.  65.  The 
court  said,  referring  to  People  v.  Wright: 
"The  general  current  of  authority  and  the 
expressions  of  text-writers  are  the  other 
way.  Commonwealth  v.  Tuck,  20  Pick. 
[Mass.]  356;  Whart  Crlm.  law,  {  390,  and 
cases  cited;  Bish.  Crlm.  Pro.  |  443."  In  a 
more  recent  case,  the  Supreme  Court  of 
Massachusetts  limits  the  validity  of  an  ob- 
jection for  duplicity  to  a  case  where  one 
count  In  an  indictment  charges  two  offenses 
distinct  in  kind  and  requiring  distinct  pun- 
ishment Commonwealth  ▼.  Holmes,  119 
Mass.  19S.  Other  cases  \n  other  Jurisdic- 
tlons  are  collected  In  22  Cyc.  404,  note  8. 
We  have  no  decision  In  New  Jersey  precisely 
In  point  but  in  Stone  v.  State,  20  N.  J. 
lAw,  401,  it  was  held  that  counts  for  dif- 
ferent offenses  were  proper,  provided  the 
Judgments  to  be  given  for  the  otteoaea  are 
not  necessarily  different  in  character,  even 
though  the  punishment  for  one  offense  was 
positive  and  for  the  other  discretionary. 
The  reasoning  applies  where  there  Is  but 
one  count  It  savors  of  technicality  to  hold 
an  Indictment  bad  merely  because,  through 
defective  pleading,  too  much  has  been  charg- 
ed against  the  defendant  The  mode  of  trial 
tor  the  offenses  is  the  same,  and  the  mm- 
iahment,  while  different  In  degree,  to  the 
same  in  character.  Every  defense  that  is 
opoi  nnder  one  charge  Is  equally  open  nn- 
der  the  other. ,  No  harm  can  be  done  the  de- 


fendant by  permitting  the  state  to  strike 
one  of  the  charges  from  the  Indictment.  This 
course  secures  to  the  defendant  his  consti- 
tutional right  to  an  indictment  by  a  grand 
Jury,  and  prevents  a  possible  miscarriage  of 
Justice  through  defective  pleading.  We 
have  held  In  this  state  on  an  indictment 
for  murder  that  the  name  of  the  person  kill- 
ed might  be  changed  from  John  Sonta  to 
Joseph  Sonta.  State  v.  ToUa,  72  N.  J.  Law, 
515,  62  Atl.  675,  3  L.  R.  A.  (N.  8.)  623.  If 
such  a  change  Is  permissible  under  the  Con- 
stitution, surely  an  amendment  which  mere- 
ly strikes  out  charges  of  an  indictment  Is 
proper.  It  will  be  for  the  state  to  elect  on 
which  charge  the  defendant  shall  be  tried. 
The  motion  to  quash  Is  denied. 


(7t  N.  J.  B.  M) 

KOCH  V.  KOCH. 

(Court  of  Chancery  of  New  Jers«jy.    7nne  16, 
1911. 

1.  Statutes  ({  205*)— ConsTBuonoir— Obnkb- 
Ai.  Rules. 

The  construction  of  a  particular  provision 
of  the  divorce  act  (Act  May  17,  1907  [P.  ti.  p. 
474])  should  be  made  In  view  of  and  in  connec- 
tion with  the  other  sections  of  the  act  and  the 
intention  of  the  entire  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  282 ;  Dec.  Dig.  8  206.  •] 

2.  Statutes  (|  217*)  —  Comstbuotiow  —  Gbk- 
bbai.  ruus. 

In  constming  the  divorce  act  (Act  May  17, 
1907  [P.  L.  p.  474]),  resort  might  properly  be 
had  to  the  public  acts  and  proceedings  showing 
that  some  of  the  clauses  were  adopted  on  the 
recommendation  of  a  congress  held  to  frame  a 
uniform  divorce  law. 

[EA.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  J  293;   Dec  Dig.  J  217.*] 

8.  DivoHCE  (J  61*)  —  Grounds  —  Dksebtion— 

Accrual  or  Action. 

The  petitioner  for  divorce  was  deserted  in 
New  York  and  shortly  retnmed  to  New  Jersey, 
where  the  desertion  continued  for  more  than 
two  years.  The  divorce  revision  act  of  May  17, 
1907  (P.  L.  p.  474),  provided  that  absolute  di- 
vorce might  be  had  for  desertion  for  two  years. 
Section  33  provided  that,  if  any  inhabitant  of 
the  state  shall  go  into  another  state  to  obtain 
a  divorce  for  a  cause  which  occurred  while  the 
parties  resided  in  the  state,  the  decree  so  obtain- 
ed should  b«  of  no  force  in  the  state.  Section  6 
provided  that  no  action  for  absolute  divorce 
shall  be  commenced  for  any  cause  other  than 
adultery,  unless  one  of  the  parties  has  been  for 
two  years  next  preceding  the  commencement  of 
the  action  a  bona  fide  resident,  and  that  Juris- 
diction might  l>e  obtained  upon  a  cause  which 
occurred  without  the  state,  wlien  since  the  cause 
either  party  has  been  a  resident  for  two  :^earB, 
and  the  cause  was  recognized  in  the  Jurisdiction 
in  which  such  party  then  resided.  Held,  that 
a  cause  of  action  for  desertion  does  not  arise 
until  the  entire  two  years  have  elapsed,  and 
therefore  the  cause  of  action  in  this  instance  ac- 
crued In  New  Jersey. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  SS  201.  206,  207;  Dec.  Dig.  |  61.*] 

Petition  by  Amelia  Koch  against  Herman 
Koch  for  divorce.  The  master  reported  that 
the  petition  should  be  dismissed,  and  com- 
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plainant  excepted.   Exceptlona  suatalned.  and 
decree  for  complainant. 

Leon  Abbett,  tor  exceptant 

EMERY,  V.  O.  The  petition  tot  divorce 
from  the  bonds  of  matrimony,  filed  July  16, 
1900,  Is  based  on  desertion.  It  alleges  a 
separation  of  the  parties  In  August,  1904, 
at  which  time  they  were  llTlng  in  New  York, 
tbe  return  of  both  parties  at  that  time  to  the 
homes  of  their  respective  parents  In  Hoboken, 
and  the  subsequent  residence  of  both  parties 
In  Hoboken  up  to  the  time  of  filing  the  peti- 
tion. The  desertion  is  alleged  to  bare  occur- 
red on  January  1,  1005,  and  to  have  continu- 
ed since.  The  master  reports  that  the  par- 
ties were  married  in  the  city  of  New  York 
In  1902  and  lived  together  until  some  time  In 
1904;  that  the  wife's  uncorroborated  evi- 
dence fixes  the  date  of  separation  as  August 
17,  1004;  but  that  the  desertion  existed  from 
July  or  August,  1905,  Is  shown  by  corrobora- 
tive evidence.  On  these  facts  the  master 
reports  that  the  cause  of  action  arose  in 
the  city  of  New  York  where  the  petitioner 
then  resided,  and.  Inasmuch  as  there  Is  no  al- 
legation in  the  petition  and  no  testimony  that 
at  the  time  of  desertion  the  cause  of  action 
was  recognized  In  New  York  as  a  ground 
for  the  same  relief  asked  in  this  state,  he 
reports  that  the  petition  should  be  dismissed. 

It  appears  by  the  wife's  uncorroborated  evi- 
dence In  tbe  case  that  on  or  about  August 
14,  1904,  when  they  were  residing  In  New 
York,  the  husband,  without  offering  to  take 
the  wife  with  him,  left  tbe  home  there  after 
telling  ills  wife  that  he  himself  Intended  to 
return  to  live  with  his  parents  in  Hoboken, 
and  that  she  could  do  as  she  chose,  either 
stay  In  New  York  or  return  to  her  own  par- 
taaiM  in  Hoboken.  She  returned  to  Hoboken 
on  August  17th  and  has  since  that  time  re- 
sided there,  with  her  father  or  father's  mo- 
ther. Her  return  and  subsequent  residence 
in  this  state  is  proved  by  corroborative  evi- 
dence. The  precise  date  of  the  return  is 
fixed  only  by  the  wife's  evidence;  but  that 
there  was  a  desertion  as  existing  from  Jnly 
or  August,  1005,  and  her  residence  then  in 
this  state  is  fixed  by  conversation  of  another 
witness  with  tbe  husband  at  that  time; 

In  this  case  personal  service  of  process 
was  made  upon  the  defendant  within  this 
state,  and  the  section  of  the  divorce  act  of 
1907  applicable  to  the  case  Is  section  6,  which 
is  as  follows:  "Sec.  6.  For  purposes  of  di- 
vorce, ^tber  absolute  or  from  bed  and  board, 
jurisdiction  may  be  acquired  by  personal 
service  of  process  upon  the  defendant  within 
this  state,  under  the  following  conditions:  (a) 
When,  at  the  time  the  cause  of  action  arose, 
either  party  was  a  bona  fide  resident  of  this 
state,  and  has  continued  to  be  down  to  the 
time  of  the  commencement  of  the  action,  ex- 
c^t  that  no  action  for  absolute  divorce  shall 
be  commenced  for  any  cause  other  than  adul- 
tery, unless  one  of  the  parties  has  been  for 


the  two  years  next  preceding  the  commence- 
ment of  the  action  a  bona  fide  resident  of 
this  state,  (b)  When,  since  the  cause  of  ac- 
tion arose,  either  party  has  become,  and  for 
at  least  two  years  next  preceding  the  com- 
mencement of  the  action  has  continued  to 
be,  a  bona  fide  resident  of  this  state;  pro- 
vided, the  cause  of  action  alleged  was  recog- 
nized In  the  jurisdiction  In  which  sncb  party 
resided  at  the  time  tbe  cause  of  action  arose, 
as  a  ground  for  the  same  relief  asked  for  in 
the  action  in  this  state." 

Upon  the  evidence  the  master's  opinion  was 
that  the  cause  of  action  on  this  petition  for 
divorce  for  two  years'  desertion  arose  In  tbe 
state  of  New  York  (the  place  where  accord- 
ing to  tbe  wife's  evidence  she  resided  at  tbe 
beginning  of  tbe  term  of  the  desertion),  and 
not  in  the  state  of  New  Jersey,  the  place 
where  she  resided  at  tbe  expiration  of  the 
two  years  fixed  by  the  act  as  a  cause  for  di- 
vorce, and  that  the  case  came  not  under  para- 
graph (a)  but  under  paragraph  (b),  the  pro- 
viso of  which  required  petitioner  to  prove 
that  the  cause  of  action  alleged  was  recog- 
nized in  New  York  as  a  ground  for  the  same 
relief  asked  for  in  the  petition.  For  the 
failure  either  to  make  such  allegation  in  the 
petition  or  proof  thereof  before  him,  be  ad- 
vised dismissal  of  the  i)etltlon.  In  this  view 
as  to  tbe  place  of  petitioner's  residence  when 
tbe  cause  of  action  arose,  within  the  meaning 
of  this  section,  tbe  master  was  in  error. 

This  section  must,  of  course,  be  read  in 
connection  with  the  previous  sections  of  the 
act,  and  also  in  view  of,  the  object  of  tbe  en- 
tire divorce  revision  act  of  1907  (P.  L.  1007, 
p.  474).  This  act,  which  embraced  tbe  sub- 
jects of  divorce,  decrees  for  nullity,  alimony, 
and  maintenance,  made  substantial  changes 
in  tbe  existing  laws,  especially  with  refer- 
ence to  the  jurisdiction  of  this  court,  and  the 
scope  of  the  act  may  be  briefly  stated,  for 
presoit  purposes,  as  follows:  Subdivision  1 
relates  to  "Decrees  for  Nullity,"  and  sub- 
division 2,  p.  475,  to  "Causes  for  Divorce"; 
the  word  "causes"  being  here  used  In  tt« 
sense  or  meaning  of  "grounds"  or  "reasons'* 
for  decrees  of  divorce,  either  absolute  (sec- 
tion 2)  or  limited  (section  8).  As  to  abso- 
lute divorces,  tbe  provision  is:  "Causes  for 
Divorce.  Sec.  2.  Divorces  from  the  bond 
of  matrimony  may  be  decreed  for  the  fol> 
lowing  causes:  (1)  Adultery  by  either  of  tbs 
parties;  (2)  willful,  continued  and  obstinate 
desertion  for  the  term  of  two  years." 

Subdivision  8  "Jurisdiction,"  contains  the 
provision  as  to  Jurisdiction  (sections  4  to  8) ; 
section  4  being  as  follows:  "Sec.  4.  The  (3ourt 
of  Chancery  shall  have  jurisdiction  of  all 
causes  of  divorce  or  nulli^  and  of  alimony 
and  maintenance  by  this  act  directed  and 
allowed."  In  this  section,  intended  to  desig- 
nate the  court  In  whlcb  suits  for  divorce  are 
to  be  brought,  the  words  "causes  of  divorce^* 
are  used  in  the  sense  of  suits  or  actions  for 
divorce. 

Section  S  prescribed  the  manner  ef  ae- 
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qnlring  Jnrladlctlon  In  annulment  cases:  (1) 
by  personal  service  of  process  within  tbe 
state,  and  (2)  by  publication,  followed  where 
practicable  by  other  notice  as  directed. 

Sections  6  and  7  prescribe  tbe  manner  of 
service  for  acquiring  Jurisdiction  "for  pur- 
poses of  divorce,  either  absolute  or  from 
bed  and  board";  the  former  section  giving 
Jurisdiction  by  personal  service  of  process 
within  tbe  state,  and  the  latter,  by  publica- 
tion, followed  by  other  notice  or  service.  In 
iMth  sections  6  and  7  the  acquiring  of  Juris- 
diction is  prescribed  to  be  upon  conditions 
connected  with  bona  fide  residence  In  this 
state,  and  prescribed  by  paragraphs  (a)  and 
(b)  tn  each  section.  These  conditions  are 
similar  In  the  paragrapliB  of  the  two  sections, 
except  that  In  section  6,  where  Jurisdiction 
is  obtained  by  personal  service  within  the 
state,  the  conditions  apply  to  the  residence 
of  either  party,  wUle  under  section  7,  where 
Jurisdiction  is  obtained  by  publication,  the 
conditions  refer  solely  to  tbe  petitioner's 
residence. 

The  conditions  now  under  consideration  in 
paragraphs  (a)  and  (b)  nnder  these  two  sec- 
tions contemplate  that  when  that,  which  Is 
called  in  these  sections  "tbe  cause  of  action," 
arises,  either  of  the  parties  (under  section  6) 
or  the  petitioner  (under  section  7)  may  be 
a  resident  of  this  state  or  may  be  a  resi- 
dent of  another  Jurisdiction,  and  a  condi- 
tion of  Jurisdiction  of  the  court  Is  added, 
which  depends  upon  the  place  of  residence 
at  the  time  when  the  cause  of  action  arises, 
and  differs  tn  the  two  cases  of  domestic  or 
foreign  residence  at  that  time.  Paragraph 
(a)  in  both  sections  gives  Jurisdiction  "when, 
at  the  time  the  cause  of  action  arose,  either 
party  (nnder  section  6),  or  tbe  petitioner 
(section  7),  was  a  bona  fide  resident  of  this 
state."  Paragraph  (b)  in  both  sections  gives 
Jurisdiction  "when,  since  tbe  cause  of  action 
arose,  either  party  (under  section  6),  or  the 
petitioner  (section  7),  has  become  a  bona  fide 
resident  of  this  state."  In  such  case^  1.  e., 
where  the  cause  of  action  arose  in  another 
state,  a  further  limitation  Is  added  by  the 
proviso  In  paragraph  (b)  of  both  sections: 
"Provided,  the  cause  of  action  alleged  was 
recognized  In  the  Jurisdiction  in  which  such 
party  resided  at  the  time  the  cause  of  action 
arose,  as  a  ground  for  the  same  relief  ask- 
ed for  In  the  action  in  this  state." 

The  remaining  sections  of  the  act,  with  the 
exception  of  section  83,  relate  to  "Procedure 
and  Practice"  (subdivision  4,  S$  &-24),  "Ali- 
mony and  Maintenance"  (subdivision  5,  (S 
a»-27),  "Miscellaneous  Provisions"  (subdivi- 
sion 6,  H  28-32),  and  liave  no  bearing  on  tbe 
present  issne. 

Section  33,  however,  was  a  new  provision 
relating  to  "Foreign  Decrees"  (subdivision  7), 
and  should  be  considered  in  connection  with 
the  Jurisdiction  clauses  of  the  act,  to  which 
this  section  expressly  refers  for  its  test  or 


standard  of  the  validity  tn  this  state  of  the 
foreign  decree.  This  section  provides  that 
"foil  faith  and  credit  shall  be  given  In  all 
courts  of  this  state  to  a  decree  of  annulment 
of  marriage  or  divorce  by  a  court  of  compe- 
tent Jurisdiction  in  another  state,  territory 
or  possession  of  the  United  States  when  the 
Jurisdiction  of  such  court  was  obtained  in 
tbe  manner  and  in  substantial  conformity 
with  the  conditions  prescribed  in  sections 
five,  six  and  seven  of  this  act  *  •  • 
Provided,  that  if  any  inhabitant  of  this  state 
shall  go  into  another  state,  territory  or  coun- 
try, in  order  to  obtain  a  decree  of  divorce  for 
a  cause  which  occurred  while  the  parties  re- 
sided in  this  state,  or  for  a  cause  which  Is 
not  ground  for  divorce  under  the  laws  of 
this  state,  a  decree  so  obtained  shall  be  of  no 
force  or  effect  In  this  state." 

[11  The  present  question  relates  to  the  con- 
struction of  these  clauses  In  the  sixth  and 
seventh  sections  prescribing  conditions  con- 
nected with  the  residence  of  parties  "at  the 
time  the  cause  of  action  arose,"  and  they 
must  be  construed  in  view  of  and  in  connec- 
tion with  the  previous  sections  of  the  act, 
and  also  with  the  object  of  the  whole  act  in 
view. 

[2]  And,  If  dout>t  as  to  the  construction  of 
the  words  should  arise  on  the  face  of  the  art. 
It  would  be  proper,  I  think,  to  resort  to  the 
public  acts  and  proceedings  showing  that  the 
adoption  of  the  Jurisdiction  clauses  in  their 
present  form  was  on  the  recommendation  of 
a  conference!  or  congress  of  commissioners 
from  a  large  niunber  of  states  (in  which  New 
Jersey  was  represented)  held  for  the  pur- 
pose of  framing  a  uniform  divorce  law  to  be 
adopted  by  the  several  states.  (Special  Mes- 
sage of  the  Governor  of  New  Jersey,  March 
i2,  1907.  Minutes  of  Assembly,  p.  392,  etc., 
and  report  of  Commissioners  referred  to  In 
same.) 

If  these  be  examined,  it  will  appear  that 
these  provisions  as  to  Jurisdiction  and  the 
effect  of  foreign  decrees  were  recommended 
by  the  divorce  congress  for  adoption  by  all 
the  states,  for  the  purpose  of  establishing 
uniform  rules  wldch  should  remedy  the  evils 
of  the  so-called  "Migratory  Divorces,"  and 
reach  all  cases  resting  to  the  effect  of  for- 
eign decrees  not  covered  by  the  federal  Con- 
stitution as  Interpreted  by  tbe  Supreme 
Court  As  It  seems  to  me,  however,  the  con- 
struction of  the  act  so  far  as  relates  to  the 
case  in  hand,  does  not  give  rise  to  any  doubt 

[S]  The  view  of  the  master  seems  to  have 
been  that  Inasmuch  as  the  desertion  orig- 
inated In  New  Tork,  the  "cause  of  action" 
arose  there.  This  view  treats  mere  desertion 
in  New  Tork,  without  regard  to  Its  continu- 
ance, as  Iteing  a  "cause  of  action,"  within 
the  meaning  of  section  6,  and  as  a  cause  of 
action  arising  in  New  York. 

Section  2  of  tbe  act  which  prescribes  the 
"causes  for  divorce"  from  the  bond  of  mat- 
rimony as  l>elng  (1)  adultery  and  (2)  deser- 
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tton  for  two  years,  omits  altogether  any  ref- 
erence to  the  place  where  the  offense  Is  com- 
mitted, and  relates  merely  to  the  snbstantive 
£70unds  or  reasons  for  divorce,  without  re- 
gard to  whether  the  offenses  are  committed 
In  the  state  or  elsewhere.  The  clauses  (b) 
in  both  sections  6  and  7  show  that  the  of- 
fense defined  in  section  2,  and  which  is  made 
by  that  section  a  "cause"  or  "ground"  for 
divorce  in  New  Jersey,  may  arise  either  In 
this  or  another  state.  As  to  adultery,  one 
of  the  two  causes  for  divorce,  residence  at 
the  time  the  cause  of  action  arose  by  reason 
of  a  specified  act  is  necessarily  referable  to 
a  certain  time  and  place.  Desertion,  the  sec- 
ond cause  of  divorce,  on  the  other  hand,  be- 
ing a  continuous  act,  may  or  may  not  become 
a  completed  "cause  or  ground  for  divorce"  in 
New  Jersey,  within  the  second  section,  and 
the  cause  of  action  or  ground  for  divorce  un- 
der the  New  Jersey  statute — desertion  for 
two  years — does  not  arise  until  the  termina- 
tion of  two  yeara  But  in  both  cases  It  Is 
the  intention  of  the  statute  to  refer  the 
question  of  residence  to  a  certain  and  fixed 
Instant  of  time,  and  this  time,  in  desertion 
cases,  must,  I  think,  be  taken  to  l>e  the  time 
when  the  cause  or  ground  for  divorce  for  de- 
sertion, under  the  second  section.  Is  terminat- 
ed, and  a  cause  of  action  arises  upon  this 
cause  or  ground  for  divorce.  This  time  Is 
the  end  of  the  two  years'  continuous  deser- 
tion, whether  In  this  state  or  elsewhere,  and 
cannot  be  taken  to  mean  the  commencement 
of  the  desertion,  or  any  other  tline  before  the 
termination.  If,  at  tills  time,  either  party 
(under  section  6)  or  the  petitioner  (under 
section  7)  afterwards  becomes  a  resident, 
then  the  two  further  conditions  as  to  jnrls- 
dlction  prescribed  by  the  proviso  to  para- 
graph (b)  in  sections  6  and  7  become  applica- 
ble, and  It  must  l>e  shown:  First,  that  one 
of  the  parties  (under  section  6),  or  the  peti- 
tioner (under  section  7),  becoming  a  resident 
of  this  state  after  the  cause  of  action  arose, 
has  continued  to  be  such  resident  for  at 
least  two  years  before  bringing  the  action; 
and,  second,  that  the  cause  of  action  (mean- 
ing here  cause  of  divorce)  alleged  in  the  pe- 
tition was  recognized  in  the  Jurisdiction 
where  the  party  (under  section  6),  or  the  pe- 
titioner (under  section  7),  resided  at  the 
time  the  canse  of  action  arose,  as  a  ground 
for  the  same  relief  asked  for  In  the  action 
in  this  state. 

On  this  construction  of  the  act,  the  peti- 
tioner, upon  the  evidence  before  the  master, 
resided  In  this  state  when  the  cause  of  action 
arose,  and  the  case  came  Under  paragraph 
(a)  of  section  6  Instead  of  paragraph  (b). 

The  other  conditions  of  Jurisdiction  annex- 
ed to  paragraph  (a),  viz.,  continuance  of  resi- 
dence In  this  state  from  the  time  the  cause 
of  action  arose  to  the  time  of  commencing 
the  action,  and  two  years  residence  next  pre- 


ceding the  action,  have  both  been  oorni^ed 
with  in  the  present  case. 

A  decree  sustaining  the  exceptioiM  and 
granting  a  divorce. 


(81  N.  J.  L.  KXn 
ATTORNEY  GENERAL  t.  TOWN  OF 
BELLEVILLB. 
(Supreme  Oonrt  of  New  Jeney.    June  (t,  1911.) 

(SyllabuM  6j/  the  Court.) 

1.  Mtjnicipai,  Corpobations  (S  18*)— Validi- 
ty OF  iNcoBPOBATioN— Who  SIat  Question. 

Under  the  act  for  the  governinent  of  towns 
(3  Gen.  St  1895,  p.  3525,  |  4),  the  township 
becomes  Incorporated  as  a  town  after  an  elec- 
tion in  favor  thereof,  upon  filing  with  the  Secre- 
tary of  State  the  oertincate  required  by  the  act ; 
thereafter  the  existence  of  the  town  as  a  munici- 
pal  corporation  cannot  l>e  questioned  by  certio- 
rari, but  only  by  quo  warranto  prosecuted  by 
the  Attorney  General  in  his  official  capacity. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  41-44 ;   Dec.  Dig.  | 

2.  ELBcnoNS  ((  253*)  — LooAi,  Blkctiohs  — 
Canvassing  Boabd. 

Since  the  act  of  1905  (P.  L.  p.  14)  by 
which  local  elections  in  municipalitieB  other 
than  cities  were  directed  to  be  held  on  the  day 
of  the  general  election,  the  board  of  county 
canvassers  is  the  only  board  authorized  to  can- 
vasB  the  votes. 

[Ed.  Note.— For  other  cases,  sea  Eleetlona^ 
Dec.  Dig.  I  258.*] 

3.  MDNICIPAI.  CORFOBATIOirS  (t  12*)— INCOB- 
POBATION —  -SiTBuissiOR  OF  Question  to 
Voters— Balix)ts. 

At  an  election  to  decide  upon  incorpontion 
as  a  town  under  section  4  of  the  act  of  1895 
(3  Gen.  St  1895,  p.  3525),  the  ballot  sLould 
be  printed  as  directed  in  that  section,  notwith- 
standing the  amendment  of  section  62  of  the  act 
to  regulate  elections  (P.  L.  1898,  p.  289)  by  the 
act  of  1900  (P.  L.  p.  308). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dee.  D!t.  |  12.*] 

4.  Elections  ({  ISO*)  — Fobk  or  Ballot -« 
Statdteb— Mandatobt  Nature. 

The  provisions  of  the  act  to  regulate  eleo 
tions  as  to  the  form  and  contents  of  the  ballot 
are  directory  and  not  mandatory,  and  mere  ir- 
regularities will  not  vitiate  the  election,  if  it  is 
fair  in  other  respects. 

[Ed.  Note.— For  other  cases,  see  ESectionsu 
Cent  Dig.  |  159;    Dec.  Dig.  |  186.*] 

Petitions  for -certiorari  by  John  N.  Klein 
against  the  Clerk  of  the  Township  of  Belle- 
ville, and  against  the  Secretary  of  State,  to 
test  the  legality  of  an  election  In  the  town- 
ship on  the  question  of  incorporating  as  a 
town.  Also  qno  warranto  by  the  Attorney 
General  against  the  Town  of  Belleville. 
Writs  of  certiorari  dismissed,  and  Judgment 
in  quo  warranto  for  defoidant 

Argued  February  term,  lail,  btfore  BEBp 
GEN,  SWAYZE,  and  MINTURN.  JJ. 

John  R.  Hardin  and  Thomas  J.  Lintott,  for 
plaintiff.     Edward  Q.  Keasbey,  for  defend 

ant 

SWAYZB,  J.  [1]  Two  writs  of  certiorari 
were  allowed  at  the  suit  of  John  N.  Klein, 
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one  against  the  clerk  of  tbe  towiwblp  of 
BellevlUe,  Essex  count?,  and  one  against  tbe 
Secretary  of  State.  Tbe  object  of  these  writs 
was  to  test  tbe  legality  of  an  election  held  in 
the  township  of  BelleTille  on  November  8, 
1910,  to  decide  the  question  of  Incorporating 
that  municipality  as  a  town  under  the  act  of 
March  7,  1895.  Both  writs  were  allowed  No- 
vember 19tb.  The  returns  of  the  election 
had  been  filed  with  the  Secretary  of  State 
NoTember  16th.  Upon  the  argument  it  was 
suggested  that  under  these  circumstances 
certiorari  might  be  an  inappropriate  remedy, 
and  thereupon  tbe  prosecutors  procured  this 
Information  to  be  filed  by  the  Attorney  Gren- 
eral  In  his  official  capacity,  in  order  that  the 
meritorious  questions  migbt  be  disposed  of. 
To  this  course  the  defendants  assented  and 
have  by  stipulation  facilitated  the  proceed- 
ings. Section  4  of  the  act  providing  for  tbe 
formation,  establishment,  and  government  of 
towns  (3  O.  S.  1895,  p.  8525)  enacts  that  if 
a  majority  of  the  votes  cast  at  the  election 
shall  be  in  favor  of  incorporating  a  town  un- 
der the  act  a  certificate  of  the  result  of  the 
election  shall,  within  three  days  after  the  re- 
sult shall  have  been  declared,  be  filed  with 
the  Secretary  of  State,  and  that  from  and 
after  filing  the  same  tbe  township  shall  be 
a  body  politic  and  corporate,  in  fact  aud  in 
law.  The  effect  of  this  provision  was  to 
make  the  corporation  a  public  corporation 
from  the  time  of  filing  the  certificate,  and  its 
existence  could  not  be  attacked  by  certiorari 
(Campbell  v.  Walnrlght,  50  N.  J.  Law,  555, 
14  Atl.  603),  but  only  by  a  quo  warranto, 
prosecuted  by  the  Attorney  General  in  his 
official  capacity,  and  not  by  a  private  re- 
lator. Glbbs  V.  Somen  Point,  49  N.  J.  Law, 
B15,  10  Aa.  8T7.  [2]  If,  therefore,  the  certi- 
ficate filed  with  the  Secretary  of  State  was 
such  a  certificate  as  the  act  requires,  the 
writs  of  certiorari  must  be  dismissed  and 
the  existence  of  the  corporation  must  be  de- 
termined to  the  present  proceeding  by  quo 
warranto.  What  tbe  statute  requires  is  a 
certificate  of  the  result  of  the  election,  sign- 
ed by  the  chairman  of  tbe  township  commit- 
tee and  attested  by  the  clerk,  together  with 
certified  copies  of  the  petition,  ordinance, 
and  statement  of  the  board  of  canvassers  or 
Section  officers  who  canvassed  the  vote,  and 
proof  by  affidavits  that  due  notice  of  such 
election  was  given.  In  the  present  case  a 
certificate  of  tbe  result  of  the  election  by  tbe 
dialmuut  of  the  township  committee,  and  at- 
tested by  the  township  clerk,  was  duly  filed 
within  three  days  after  the  result  of  the 
election  had  been  declared  on  November 
14th,  by  the  board  of  county  canvassers,  and 
this  certificate  was  accompanied  by  a  cer- 
tified copy  of  the  petition,  of  the  ordinance, 
and  of  the  statanmt  of  the  board  of  can- 
vassers, with  proof  by  affidavit  that  due  no- 
tice of  the  election  had  been  given.  The  only 
qnestlon  raised  in  bebalf  of  the  Attorney 
a«ieral  relates  to  the  statement  of  the  board 
■ot  caavasaers.     That  objection  is  that  the 


board  of  county  canvassers  could  not  deter- 
mine the  result  of  the  local  election.  Section 
102  of  the  act  regnlattog  elections  (P.  L. 
1898,  p.  289)  enacts  that  the  county  board  of 
elections  shall  act  as  a  board  of  county  can- 
vassers for  all  general  and  special  elections 
and  for  all  local  or  municipal  elections  in  tbe 
several  cities  of  the  state.  Prior  to  1905, 
there  was  a  local  board  of  canvassers  in  mu- 
nicipalities other  than  cities,  for  township, 
local,  or  charter  elections,  but  by  the  act  of 
1905  (P.  L.  p.  14)  the  local  elections  In  these 
munldpalitlea  were  directed  to  be  held  on 
tbe  day  of  the  general  election,  and  It  was 
enacted  that  the  ballots  should  be  canvassed 
and  tbe  result  of  the  election  determined  as 
provided  by  law  In  the  case  of  county  officers. 
Thereafter  thie  board  of  county  canvassers 
was  tbe  only  board  authorized  to  canvass 
the  votes.  Tbe  objection  to  the  form  of  tbe 
certificate  of  the  county  board  Is  without  mer- 
it It  sufficiently  appears  that  the  election 
was  held  In  Belleville  township  for  the  sub- 
mission of  an  act  for  the  incorporation  of 
the  town,  and  that  at  that  election  a  majori- 
ty was  cast  in  favor  of  the  act  The  result 
is  that  the  writs  of  certiorari  should  b6th 
be  dismissed. 

[8]  The  question  therefore  is  whether  the 
act  for  the  formation  of  towns  was  complied 
with,  so  that  the  town  of  Belleville  Is  a  de 
Jure,  and  not  a  mere  de  facto,  corporation. 
The  objection  raised  to  the  proceedings  re- 
lates only  to  the  form  of  the  ballot  That 
ballot  was  prepared  In  accordance  with  the 
requirement^  of  section  4  of  the  act  for  the 
formation  of  towns,  which  required  that  in 
ease  the  question  of  the  Incorporation  of 
towns  should  be  submitted  at  a  town  or  char- 
ter election  the  words,  "for  Incorporation  as 
a  town  under  the  act  entitled  'An  act  provid- 
ing for  the  formation  and  government  of 
towns,' "  should  be  printed  on  each  ballot 
with  the  list  of  candidates  thereon,  and  that 
if  said  words  or  proposition  be  marked  ofT  or 
defaced  upon  the  ballot  It  should  be  counted 
as  a  vote  against  the  same ;  if  not  marked  off 
or  defaced,  the  ballot  should  be  counted  as 
a  vote  in  favor  thereof.  The  point  of  the  ob- 
jection Is  that  by  the  act  of  1900  section  52 
of  the  elections  act  was  amended  so  as  to 
require  that  whenever  a  question  or  proposi- 
tion was  submitted  to  the  people  it  should 
be  printed  upon  the  ballot  beneath  the  list  of 
candidates  thereon,  with  the  words  "for"  and 
"against"  printed  above  and  immediately 
preceding  such  proposition;  tliat  If  the  word 
"for"  be  marked  otC  the  ballot  should  be 
counted  as  a  vote  against  the  proposition;  if 
the  word  "against"  be  marked  off,  the  ballot 
should  be  counted  as  a  vote  in  favor;  and. 
If  neither  "for"  nor  "against"  be  marked  ofl^ 
the  ballot  should  not  be  counted.  It  Is  urg- 
ed with  great  force  that  by  thfs  section  of 
the  election  law  the  voter  to  given  an  oppor- 
tunity to  vote  either  for  or  against;  or  not 
to  vote  at  all,  while  the  provision  of  section 
4  bf  the  towns  act  requires  the  voter  to  vote 
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either  for  or  against  It  must  b«  conceded 
that  the  contention  of  the  Attorney  General 
conld  not  have  been  made  prior  to  the  amend- 
ment of  the  election  act  by  the  act  of  1900 
(P.  L.  p.  303),  for  as  the  election  act  stood 
before  that  amendment  It  bad  been  held  by 
the  Conrt  of  Brron  and  Appeals  to  be  Inap- 
plicable to  a  statute  providing  for  a  different 
method  of  voting  on  a  referendum.  Free- 
holders of  Essex  ▼.  Park  Commission,  62  N. 
J.  Law,  376,  41  Atl.  957.  It  Is  now  argued 
that  the  decision  In  that  case  rested  upon  the 
fact  that  the  fifty-second  section  of  the  elec- 
tions act  of  1898  applied  only  to  official  bal- 
lots which  at  that  time  were  provided.  In  the 
ease  of  local  election.  In  cities  only.  Justice 
Garrison  did  indeed  refer  to  that  circum- 
stance as  a  conclusive  argument  against  hold- 
ing that  the  fifty-second  section  of  the  elec- 
tions act  was  applicable  to  elections  held  un- 
der the  county  park  act,  but  his  decision  rest- 
ed on  the  broader  ground  that  the  general 
election  act  had  for  Its  object  the  regula- 
tion of  the  political  function  from  which  It 
took  Its  title,  and  not  the  regulation  of  the 
more  or  less  unusual  scheme  of  submitting 
propositions  to  popular  vote.  The  natural 
meaning  to  be  attached  to  an  act  entitled  "An 
act  to  regulate  elections,"  in  view  of  the  his- 
tory of  the  legislation,  is  that  It  relates  to 
the  method  of  electing  officers,  and  not  to  a 
method  of  deciding  whether  or  not  a  partic- 
ular policy  shall  be  adopted.  The  very 
word  "election"  has  come  to  connote  a  Choice 
of  officers;  while  the  word  "referendum,"  or 
submission  to  the  people,  is  more  applicable 
to  the  more  modem  practice  of  submitting  to 
popular  vote  questions  other  than  the  choice 
of  officials.  Section  62  of  the  elections  act 
comes  originally  from  what  Is  known  as  the 
tallot  reform  act  of  1880  (2  O.  S.  1895,  p. 
1339,  pi.  275).  The  diligence  of  counsel  for 
the  defendant  has  collected  numerous  stat- 
utes both  before  and  since  the  ballot  reform 
act,  and  before  and  since  the  elections  act  of 
1888,  providing  for  a  different  form  of  sub- 
mission. 

They  are  sufficient  to  demonstrate  that  nei- 
ther under  the  ballot  reform  act  of  1890  nor 
under  the  elections  act  of  1898  did  the  Leg- 
islature at  any  time  assume  that  the  provi- 
sions of  those  acts  on  the  subject  were  in- 
tended to  reach  all  cases.  They  were  prob- 
ably meant  to  reach  only  cases  in  which  no 
other  provision  was  made  The  provision  of 
the  town  act  of  1895  is  itself  sufficient  to 
prove  this.  Since  that  act  was  enacted  after 
the  ballot  reform  act  of  1890,  its  provisions 
would  supersede  the  ballot  reform  act,  and 
since  the  provision  of  the  flfty-second  sec- 
tion of  the  elections  act  of  1S98  applied  only 
to  official  ballots,  wbidi  were  not  provided 
for  at  all  in  municipalities  affected  by  the 
town  act  of  1695,  it  is  quite  clear  that  the 
provisions  of  the  town  act  could  not  have 
been  superseded  by  the  elections  act  of  1898. 
This  being  so.  It  would  be  difficult  to  hold 
that  tba  act  of  1900,  which  is  enUUed  "An 


act  to  amend  an  act  entitled  'An  act  to  regu- 
late elections,'  "  contained  a  provision  whi<ft 
would  have  had  the  effect  of  repealing  a  pro- 
viplon  of  an  act  relating  to  towns  which  waa 
not  snbject  to  the  act  to  regulate  elections. 
The  title  would  in  that  case  have  been  de- 
ceptive. 

The  act  of  1900  contains  no  words  of  re- 
peal, and  if  it  operates  to  repeal  the  provl- 
sion  of  section  4  of  ttie  towns  act  It  must  b< 
by  implication.  The  difficulty  with  holding 
that  there  is  a  repeal  by  implication  is  at- 
hanced  in  this  case- by  the  fact  that  section 
4  of  the  town  act  was  not  law  at  the  time 
liie  act  of  1900  was  passed,  for  by  the  act  of 
1896  (P.  L.  p.  229)  It  was  provided  that  no 
town  or  city  should  be  incorporated,  except 
by  special  act  of  the  Legislature,  and  Incon- 
sistent legislation  was  repealed.  There  was 
at  the  time  nothing,  therefore,  in  this  respect 
that  the  act  of  1900  could  repeal.  Ten  years 
after  the  passage  of  the  act  of  1900,  the  act 
of  1896  Just  referred  to  was  repealed  (P.  It. 
1910,  p.  42),  and  the  effect  of  this  repeal  on 
well-setded  principles  was  to  restore  the  old 
law.  Wallace  v.  Bradshaw.  64  N.  J.  Law, 
176,  23  Atl.  759.  The  act  of  1910  is  the  latest 
expression  of  the  Legislature's  will.  By  re- 
storing the  legislation  on  thls>  i^-jbject  exist- 
ing prior  to  the  act  of  1896,  it  restored  it  as 
a  whole,  including  the  provisions  as  to  the 
submission  of  the  question  and  the  form  of 
ballot.  We  are,  therefore,  of  opinion,  that 
the  ballot  in  this  case  was  in  compliance  with 
the  statute. 

[4]  Under  onr  present  system,  all  ballots 
are  official  ballots  prepared  by  a  public  of- 
ficer, and  minute  directions  are  given  by  the 
statute  as  to  the  form  and  contents  of  the 
ballot  If  a  failure  to  comply  with  any  one 
of  these  requirements  is  sufficient  to  vitiate 
the  ballot  a  power  is  put  in  the  hands  of 
the  officials  preparing  ballots  that  would 
make  it  possible  for  them  to  thwart  the  will 
of  the  voter,  who  Is  compelled  to  vote  the 
ballot  thus  prepared,  or  not  Uy  vote  at  all. 
If  we  assume  that  all  of  our  county  claks 
are  honest  intelligent  and  painstaking,  still 
the  chance  of  error  in  the  more  populous- 
counties,  where  many  hundred  different  kinds 
of  ballots  must  be  prepared,  and  of  failure 
to  comply  with  the  minute  provisions  of  the 
law,  is  extremely  great  The.  object  of  the 
act  is  not  to  tbwart  the  will  of  the  voter  or- 
to  throw  obstacles  In  the  way  of  the  ck- 
preeslon  of  that  will,  or  to  Increase  the  pow- 
er of  the  officers  charged  with  the  prepara- 
tion of  the  ballot  It  is  for  this  reason  that 
provisions  of  this  character  are  generally 
held  to  be  directory  and  not  mandatory,  and 
that  mere  irregularities  are  not  allowed  to 
vitiate  the  election.  State  v.  Elwood,  12  Wis. 
551;  Cattell  v.  Lowry,  45  Iowa,  478;  Thomas 
V.  Adsit  116  MidL  106.  74  N.  W.  381 ;  State 
V.  Bemholtz,  106  Iowa,  167,  76  N.  W.  662; 
Scbuler  v.  Hogan!  168  III.  369.  48  N.  E.  196. 
We  have  cases  somewhat  similar  in  onr  own 
state.    In  MltcbeU  v.  Tolan,  33  N.  J.  Law, 
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195,  tbe  election  was  held  on  the  wrong  day, 
and  not  on  the  day  required  by  statute,  but 
aa  It  appeared  to  be  fair  the  court  refused  to 
aJlow  an  Information  In  the  nature  of  a  quo 
warranto  to  Issne.  This  was  eqnlvalent  to 
holding  tbe  Section  good.  In  Winters  ▼. 
Warmoltz,  70  N.  J.  Law,  615.  56  Atl.  245,  the 
dty  clerk  had  failed  to  give  notice  of  the 
election  fbr  aldermoi  there  in  question,  bnt 
it  appeared  that  there  was  a  fall  and  fair 
election,  and  the  court  said  that  its  result 
conld  not  be  ignored  by  reason  of  the  failure 
to  give  the  statutory  notice.  In  Brown  t. 
Street  Lighting  District,  70  N.  J.  Law,  762, 
58  Atl.  339,  the  clerk  had  failed  to  give  the 
10  days  notice  of  the  election  required  by 
the  statute,  but  the  court  sustained  the  elec- 
tion. In  Lane  v.  Otis,  68  N.  J.  Law,  666,  54 
Atl.  442,  the  polling  place  was  outside  of  the 
election  district;  the  act  required  the  polling 
place  to  be  within  the  election  district  Jus- 
tice Fort,  delivering  the  opinion  of  the  Court 
of  Errors  and  Appeals,  said :  "The  right  of 
suffrage  is  too  sacred  to  be  defeated  by  an  act 
for  which  the  yoter  is  in  no  way  responsible, 
unless  by  the  direct  mandate  of  a  yalid  stat- 
ute no  other  construction  can  be  given.  There 
Is  nothing  in  our  election  law  which  requires 
the  rejection  of  votes  honestly  cast  and  count- 
ed in  a  case  like  the  one  before  us."  These 
cases  are  to  be  distinguished  from  a  case  like 
Marcellus  v.  Oarfield,  71  N.  J.  Law,  373,  58 
Atl.  1090,  where  the  form  of  the  ballot  was 
ambiguous,  and  permitted  an  inference  that 
the  vote  bad  been  In  favor  of  a  proposition 
different  from  that  which  had  been  submit- 
ted. In  the  present  case  out  of  1,725  votes 
polled  1,014  were  In  fovor.  There  is  nothing 
to  indicate  that  there  was  any  nnfaimess 
about  the  election,  or  that  the  expression  of 
the  iMpular  will  was  not  accurately  reflect- 
ed in  these  figures,  and  even  if  we  were  of 
opinion  that  the  form  of  the  ballot  should 
have  been  different  we  should  still  think  that 
the  defect  was  not  snfBcient  to  vitiate  the  re- 
sult 

Judgment  must  therefore  be  entered  In 
favor  of  the  defendant  but  as  this  is  an  ac- 
tion by  the  Attorney  General  in  his  official 
capaclt7f  no  costs  are  allowed. 


(78  N.  J.  B.  60T) 

JOHNSON  V.  JOHNSON. 

(Court  of  Chancet?  of  New  Jersey.    Ainil  10, 
1911.) 

(ByTlaiut  by  flie  Court.} 

1.  DivoBCB  (I  26*)— Grounds— "AntTLTEBT." 
If  a  rape  be  committed  by  a  baaband,  his 
wife  may  have  a  divorce  from  him  on  the  eround 
of  adultery,  for  in  tbe  law  of  divoice  aaultery 
is  tbe  voluntary  sexual  intercourse  of  a  married 
person  with  one  not  the  husbilnd  or  wife  of  that 
penon;  therefore  rape  is  adultery  on  the  part 
of  the  man,  although  not  so  on  the  part  of  the 


woman   who   is  carnally   known   forcibly   and 
against  her  will. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  ii  52-60 ;   Dec.  Dig.  |  26.*] 

2.  WiTNBssKs   (I  352*)— luPKACHianrr— Pu:a 

IN  CBIHINAL  PBOSECUnON. 

To  an  indictment  against  him  for  rape  the 
accused  pleaded  non  vult  Tbe  rape  laid  m  the 
indictment  is  the  adultery  charged  in  the  case 
at  bar,  and  the  plea  of  non  vult  was  admitted 
in  this  cause  to  affect  the  credibility  of  the  de- 
fendant as  a  witness,  which  it  does  m  a  twofold 
aspect:  (1)  It  affects  his  credibility  generally 
upon  the  principle  that  a  man  who  would  com- 
mit a  crime  would  tell  an  untruth ;  and  (2)  that 
as  the  particular  crime  to  which  be  pleaded  in-  - 
volves  the  identical  facts  which  are  the  basis  of 
this  collateral  proceeding,  more  and  greater  dis- 
credit attaches  to  the  witness,  who  now  says  he 
did  not  commit  the  act,  when  on  his  arraign- 
ment on  indictment  as  for  a  crime  in  commit- 
ting the  same  offense  he  admitted  this  guilt  (for 
such  was  the  effect  of  bis  plea  in  tbe  criminal 
court),  instead  of  protesting  his  innocence,  as  ' 
here. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  1 1152 ;  Dec.  Dig.  {  352.*] 

8.  Appeal  and  I<brob  ({  842*)— Impkaohubnt 
OF  Witness— Review— QuKsnoNS  of  Law 
OB  Faci. 

The  question  of  the  extent  of  the  discredit 
attaching  to  a  witness  is  one  for  the  court  whose 
province  it  is  to  consider  and  determine  tbe  Is- 
sue ;   it  is  a  question  of  fact,  not  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3316-3330;  Dec.  Dig.  | 
842.*] 

4.  Admissions  bt  Witnesses— Admissibhitt 
IN  Evidence— Plea  in  Cbiuinai,  Pbosecxt- 

TION. 

Quiere:  Can  the  defendant's  plea  of  non 
vnlt  to  the  indictment  be  received  substantively 
on  the  issue  in  this  case,  as  an  admission  of 
the  truth  of  the  charge  against  him,  irrespective 
of  the  discredit  attaching  to  him  as  a  witness? 

5.  DivoBCE  (8  49*)— Defenses— Condonation. 

If  a  party  accused  of  adultery  prove  that 
tbe  accuser,  having  probable  knowledge  of  the 
offense  committed,  afterwards  has  voluntary 
sexual  intercourse  with  the  accused,  tbe  accuser 
shall  not  obtain  a  divorce  for  the  adultery  thus 
condoned. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  U  171-179;   Dec.  Dig.  f  40.*] 

6.  DivoBCE  (I  49*)— Defenses— Condonation. 

The  rule  that  pardon  may  be  implied  from 
sexual  intercourse  is  not  enforced  so  rigorously 
against  a  wife  as  it  is  against  a  husband,  and 
tbe  reason  Is  that  the  wife,  to  a  considerable  ex- 
tent, is  subject  to  and  dependent  on  her  hus- 
band, and  his  ^ilt  is  of  less  consequence  to  her 
than  her  guilt  is  to  him ;  and  if  the  wife  volun- 
tarily has  sexual  intercourse  with  her  husband 
while  entertaining  a  belief  of  his  guilt,  which 
belief  is  the  product  of  suspicion  only  and  not 
of  evidence,  it  is  not  a  condonation  of  the  of- 
fense. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Oent 
Dig.  n  171-170 ;   Dec  Dig.  S  49.*] 

7.  DivoBCE  (8  49*)— Defenses— Condonation. 

Where  tne  wife  seeks  a  divorce  against 
her  husband  on  the  ground  of  adultery,  if  she, 
having  knowledge  of  the  adultery,  or  reason  to 
believe  it,  continues  voluntarily  to  have  sexual 
intercourse  with  him,  it  constitutes  a  condona- 
tion of  the  offense,  and  she  is  not  entitled  to  a 
divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  fi  171-179;   Dec.  Dig.  I  49.*] 
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8.  DivOBCK  (8  49*)— Defensks— Condonation. 
The  petitioner  in  this  cause  having  -volun- 
tarily had  sexual  intercourse  with  the  defendant 
while  he  was  incarcerated  in  the  FleminKtou 
jail,  both  before  and  after  he,  to  her  knowledge, 
had  pleaded  non  vult  to  the  crime  of  rape,  which 
sexual  act  constitutes  the  adulter;  charged  in 
this  case,  and  after  the  mother  of  the  girl  who 
was  raped  had  told  the  petitioner  all  about  the 
affair  (and  the  mother  had  heard  all  from  her 
daughter),  and  who  (petitioner)  was  thus  in  pos- 
session of  all  the  evidence  of  her  husband's  of- 
fense which  she  afterwards  used  to  establish 
his  guilt  in  this  court,  she  must  be  held  to  hove 
had  reasonable  knowledge  of  the  adultery  com- 
mitted by  the  defendant,  and  to  have  believed 
him  guilty,  and  therefore  to  have  condoned  his 
offense. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dfg.  {{  171-179;   Dec  Dig.  {  49.*] 

Petition   by    Mabel   Jolmson   for   divorce 
from  George  Johnson.    On  final  bearing,  ou 
.  pleadings  and  proof.    Divorce  doiled. 

Paul  A.  Queen,  for  petitioner.  Ellis  L. 
Plerson,  for  defendant 

WAIjKEB,  V.  a  This  is  an  application 
for  a  divorce  for  adultery.  The  parties  were 
married  February  24,  1904,  and  the  charge 
is  that  the  defendant  committed  adultery  on 
May  1,  1906,  with  a  girl  14  or  15  years  of 
age.  The  offense  was  a  rape  for  which  the 
defendant  was  apprehended,  and  on  a  plea  of 
non  vult  was  sentenced  to  six  years  In  the 
New  Jersey  state  prison,  where  he  is  con- 
fined. 

[11  For  a  rape  committed  by  a  husband  a 
wife  may  have  a  divorce.  In  the  law  of  di- 
vorce "adultery"  Is  the  voluntary  sexual  in- 
tercourse of  a  married  person  with  one  not 
the  husband  or  wife  of  that  person.  Blsh. 
M.  D.  &  S.  vol.  1,  {  1602.  Therefore  rape  is 
aduKery  on  the  part  of  the  man,  although 
not  so  on  the  part  of  the  woman  who  Is  car- 
nally known  forcibly  and  agrainst  her  will. 
It  is  so  treated  In  the  criminal  law,  and  by 
every  process  of  right  reason  should  be,  and 
I  believe  is>  so  treated  In  the  law  of  divorce. 

The  Supreme  Court  of  Iowa,  in  State  v. 
Sanders,  30  Iowa,  582,  said:  "To  constitute 
the  crime  of  adultery  as  against  the  man,  the 
consent  of  the  woman  to  the  carnal  Inter- 
conrse  is  not  indispensable;  but  the  offense 
may,  as  against  him,  exist  though  the  con- 
nection was  effected  by  force  and  against  her 
will." 

in  Commonwealth  y.  Bakeman,  181  Mass. 
577,  at  page  578,  41  Am.  Rep.  248,  the  Su- 
preme Judicial  Court  of  Massachusetts,  said: 
"When  a  crime  charged  is  one  which  consists 
in  the  concurrent  act  of  two  or  more,  such 
as  conspiracy,  sudt  Joint  action  must  be  al- 
leged and  proved.  But  adultery  Is  not  such 
a  crime.  One  person  may  be  alone  guilty  of 
it.  The  act  of  sexual  intercourse  by  a  mar- 
ried man  with  an  unmarried  woman,  or  by 
an  unmarried  man  with  a  married  woman, 
is  adultery  in  the  man  without  regard  to  the 
guilt  of  the  woman.    It  is  an  act  committed 


by  him,  between  blm  and  the  woman,  al- 
though she  is  not  the  criminaPor  conscious 
participant.  And  it  is  not  less  adultery  that 
It  is  also  rape.  The  offenses  are  different  in 
the  nature  of  the  wrong  done,  and  in  the 
facts  which  constitute  them.  Neither  in- 
cludes the  other;  and  a  defendant  may  be 
convicted  of  either  without  allegation  or 
proof  of  some  fact  essential  to  the  other. 
Carnal  knowledge  of  a  woman  is  the  fact 
common  to  both;  if  it  is  with  force  and 
against  her  wUl,  the  crime  is  rape,  and  the 
fact  that  she  is  married  is  immaterial ;  if  she 
is  a  married  woman,  the  crime  Is  adultery, 
and  the  fact  that  it  Is  by  force  is  immate- 
rial. That  a  man  cannot  commit  rape  upon  a 
married  woman  without  also  committing 
adultery  only  shows  that  he  commits  both 
crimes  by  one  act  which  includes  all  the  ele- 
ments of  both." 

The  guilt  of  the  defendant  in  the  case  at 
bar  clearly  was  made  out.  The  proof  came 
from  the  young  grlrl  who  was  raped,  the  phy- 
sician who  examined  her  after  the  act,  and 
Other  corroborating  circumstances. 

[2]  For  the  crime  mentioned  the  offender 
was  indicted  and  pleaded  non  vult.  That 
fact  was  ^Iclted  from  the  defendant  on  his 
cross-examination,  and  the  question  is:  What 
is  the  effect  of  that-plea  in  this  case? 

Now,  the  plea  of  non  vult  interposed  by 
Johnson  to  the  crime  of  rape  is  a  confession 
amounting  to  a  conviction.  In  State  v.  Hen- 
son,  66  N.  J.  Law,  601,  50  Ati.  468,  616,  Mr. 
Justice  Van  Syckel,  speaking  for  the  Court 
of  Elrrors  and  Appeals,  adopts  the  distinction 
between  the  terms  "conviction"  and  "judg- 
ment" made  by  Mr.  Justice  Gray  of  the  Mas- 
sachusetts Supreme  Court,  as  follows:  "The 
ordinary  legal  meaning  of  'conviction,'  when 
used  to  designate  a  particular  stage  of  a 
prosecution  triable  by  a  jury,  is  the  confes- 
sion of  the  accused,  in  open  court,  or  the  ver- 
dict returned  against  him  by  the  Jury,  which 
ascertains  and  publishes  the  fact  of  bis  guilt; 
while  'Judgment'  or  'sentence'  is  the  appro- 
priate word  to  denote  the  action  of  the  court 
before  which  the  trial  Is  had,  declaring  the 
consequences  to  the  convict  of  the  fact  thus 
ascertained." 

And  again  in  State  v.  Henson,  speaking  of 
the  ^ect  of  a  plea  of  non  vult,  Mr.  Justice 
Van  Syckel  says,  at  page  609  of  60  N.  J.  Law, 
at  page  471  of  50  Atl.:  "In  our  Supreme 
Court,  In  a  case  decided  in  18S4,  and  not  since 
called  in  question,  it  is  held  that  a  plea  of 
nolo  ctmtendere  Is  equivalent  to  a  plea  of 
guilty,  the  only  difference  In  the  significance 
of  the  two  pleas  being  In  the  force  each  has 
upon  a  collateral  proceeding.  Peacock  v. 
Hudson  Sessions,  46  N.  J.  Law,  112." 

The  defendant's  plea  of  non  volt  to  the  in- 
dictment for  rape  was  certainly  admissible 
in  this  case  to  discredit  his  testimony  when 
he  took  the  stand  in  his  own  behalf;  but  was 
It  also  admissible  as  being  a  declaration  con- 
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tradlctory-to  tils  etatement  that  be  was  not 
guilty  given  in  evld^ice,  on  oatli,   In  ttiis 

CSIUS9? 

In  nill  ▼.  Marwell,  77  N.  J.  Law,  766,  73 
Atl.  501,  tlie  Court  of  Errors  and  Appeals 
held  such  a  plea  (non  rult)  to  an  indictment 
to  be  eyldence  in  a  dvil  suit  to  affect  the  de- 
fendant's credibility  as  a  -witness  but  left  un- 
decided the  question  whether  the  plea  ex- 
tended to  contradict  anything  previously  tes- 
tified to  by  the  witness. 

Mr.  Justice  Van  Syckel  in  his  opinion  in 
the  Henson  Case,  ubi  supra  (66  N.  J.  liaw  at 
page  eOG,  50  Atl.  at  page  471)  said:  "The 
books  agree  that  the  only  advantage  the  de- 
fendant obtained  by  this  plea  (nolo  conten- 
dere) is  that  he  is  not  estopped  to  set  iij)>  his 
Innocoice  in  an  action  based  upon  the  gaiue 
state  of  facta" 

The  effect  of  tike  plea  under  discussion  is 
well  stated  In  12  Qyc.  at  page  854,  as  fol- 
lows: "A  plea  of  nolo  contendere,  whldb  is 
still  allowed  In  some  JnrlsdlctionB,  is  an  im- 
plied confession  of  the  crime  charged,  and, 
as  regards  the  case  in  which  it  is  entered,  is 
equivalent  to  a  plea  of  guilty,  except  that  it 
gives  to  the  accused  the  advantage  of  not 
being  estopped  to  deny  his  guilt  in  a  dvll  ac- 
tion based  upon  the  same  facts  as  be  would 
be  upon  a  plea  of  guilty." 

The  differoice  l>etween  the  plea  of  guilty 
or  non  vult  to  an  Indictment  was,  and  is,  that 
the  former  estopped  the  defendant  from  en- 
tering a  plea  of  not  guilty  in  a  civil  suit  bas- 
ed upon  the  same  facts,  but  the  latter  plea 
would  not  estop  the  defendant  from  having 
his  plea  of  not  guilty;  in  other  words,  of 
trying  the  issue  out  with  his  adversary  in  the 
civil  suit  Formerly  the  plea  of  non  vult  was 
not  admissible  in  evidence  In  the  civil  suit 
because  it  could  have  no  effect 

The  defendant  could  not  be  a  witness  in 
his  own  behalf,  and,  not  being  a  witness,  he 
was  not  subject  to  Impeachment  Now,  how- 
ever, the  defendant  may  be  a  witness,  and, 
taldng  the  stand  and  being  sworn  and  tes- 
tifying in  his  own  behalf,  he  subjects  him- 
self to  all  the  rules  of  evidence  in  regard  to 
witnesses,  and  his  character  may  be  impeach- 
ed and  bis  credibility  may  be  affected  by  any 
evidence  that  tends  to  discredit  him.  Dlsque 
T.  State,  4d  N.  J.  Law,  249,  8  Atl.  281;  Cros- 
by V.  WeUs,  73  N.  J.  Law,  804,  67  Atl.  296. 

Thus  we  see  that  the  law  which  formerly 
prevented  the  admission  of  a  plea  of  non  vult 
in  evidence  has  been  changred  so  that  the  plea 
Is  now  admissible  under  certain  circumstanc- 
es, namely,  to  impeach  a  witness.  The  max- 
im, "Cessante  ratlone,  cessat  ipsa  lex,"  would 
seon  to  apply ;  and,  as  an  Illustration,  there 
are  apposite  remarks  of  the  Supreme  Court 
to  be  found  in  Powos  ▼.  Totten,  42  N.  J. 
Law,  442,  at  page  4^  to  the  effect  that  the 
reason  of  the  law  ceasing,  the  law  Itself 


[4]  Still,  It  is  unnecessary  to  decide  in  this 
caae  whetbor  the  plea  of  non  vult  may  be 


used  substantively  on  the  Issue  as  a  declara- 
tion of  the  defendant  contrary  to  his  sworn 
statement  herein,  or,  in  other  words,  as  a 
confession  of  guilt,  for  there  Is  abundant  evi- 
dence in  the  cause  to  establish  his  guilt,  with- 
out such  resort  to  the  plea. 

In  this  case  I  will  confine  the  effect  of  the 
defendant's  plea  of  non  vult  to  the  affecting 
of  his  credibility  as  a  witness;  but  I  de- 
sire to  say  that  in  that  respect  it  has  a  two- 
fold aspect:  (1)  It  affects  his  credibility 
generally  upon  the  principle  that  a  man  who 
would  commit  a  crime  would  tell  an  untruth; 
and  (2)  that  as  the  particular  crime  to  which 
this  defendant  has  pleaded  involves  the  Iden- 
tical state  of  facts  which  are  the  basis  of  this 
collateral  proceedlug,  more  and  greater  dis- 
credit attaches  to  the  defendant,  who,  in  this 
cause,  says  be  did  not  commit  the  act,  when, 
as  we  have  seen,  on  his  arraignment  on  in- 
dictment aa  for  a  crime  In  committing  the 
same  offense  he  admitted  his  guUt  (for  such 
was  the  effect  of  his  plea  in  the  criminal 
court)  instead  of  protesting  his  innocence  as 
here.  The  question  whether  his  plea  of  non 
vult  can  be  received  as  an  admission  of  the 
truth  of  the  charge  against  him,  Irrespective 
of  the  discredit  attaching  to  him  as  a  wit- 
ness, is  therefore  left  iindecided,  as  was  done 
by  the  (X>urt  of  Errors  and  Appeals  in  Hill  v. 
Maxwell,  ubi  supra. 

[3]  There  can  be  no  doubt  tliat  the  question 
of  the  extent  of  the  discredit  attaching  to  a 
witness  is  one  for  the  Jury,  or  for  the  court 
when  that  tribunal  is  to  pass  upon  the  Usue, 
as  in  this  case.  It  is  a  question  of  fact  not 
of  law. 

Said  Mr.  Justice  Van  Syckel  for  the  Court 
of  Eprors  and  Appeals  in  State  v.  Hensou, 
66  N.  J.  Law,  601,  at  page  606,  60  Atl.  468,  at 
page  470:  "The  act  of  1874  does  not  submit 
to  the  court,  as  a  questicm  of  law,  whether 
the  crimes  diarged  should  affect  credibility ; 
it  is  a  question  for  the  jury,  whose  province 
alone  It  is  to  say  to  what  extent  if  any,  cred- 
ibility shall  be  affected.  Proof  of  previous 
conviction  of  crime  la  not  and  cannot  be,  of- 
fered or  considered  to  establish  the  guilt  of 
a  prisoner  on  his  trial;  Its  only  purpose  and 
object  is  to  affect  the  credit  to  be  given  to 
his  own  testimony  voluntarily  offered  by  him 
on  ills  own  belialf." 

It  should  be  noted  tibat  in  the  Henson 
Case  the  plea  admitted  to  affect  credibility 
was  of  and  concerning  a  crime  other  than 
the  offense  for  which  the  'defendant  was 
then  on  trial,  and  therein  that  case  differs 
from  this  case.  State  v.  Henson,  In  my  opin- 
ion, does  not  militate  against  the  theory  that 
If  a  plea  of  non  vult  to  a  crime  be  received 
in  evidence  to  affect  the  credibility  of  a  wit- 
ness, who  is  a  party,  in  a  case  in  which  the 
facts  constituting  the  crime  also  constitute 
the  gravamen  of  the  cause  in  which  the  plea 
is  admitted  In  evidence,  that  that  plea  may 
also  be  given  effect  as  a  declaration  by  the 
party  contrary  to  the  one  then  made  by  him 
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as  a  7110688.  This  question,  however,  as 
already  remarked,  I  do  not  decide. 

[5]  The  defense  relied  upon  in  the  case 
sub  Jndlce  Is  condonation,  and  it  Is  made 
out  by  proof  of  the  fact  that,  after  the 
defendant  was  arrested  and  lodged  In  the 
Flemlngton  Jail,  his  wife  visited  him  and 
had  sexual  relations  with  him  there,  even 
after  he  had,  to  her  knowledge,  pleaded 
non  vnlt  to  the  indictment  and  had  received 
his  sentence. 

In  DelUber  t.  Delliber,  9  Conn.  233,  it 
was  held:  "A  conviction  of  the  husband  of 
adultery  is  sufficient  notice  to  the  wife  of 
his  having  committed  that  offense.  There- 
fore, where  the  husband  had  been  convicted 
of  adultery,  and  his  wife  afterwards  lodged 
with  him  in  prison,  two  or  three  nights, 
she  knowing,  at  the  time,  of  his  having  been 
thus  convicted,  and  during  those  nights  she 
had  sexual  intercourse  with  him,  it  was 
held:  (1)  That  she  had  probable  knowledge 
of  the  offense;  and  (2)  that  these  facts  were 
a  defense  to  a  petition  for  divorce  brought 
by  her." 

With  us,  as  In  Connecticut,  condonation 
will  be  held  to  have  taken  place  If  the  in- 
jured party  has  sexual  intercourse  with  the 
guilty  one  after  probable  knowledge  of  the 
latter's  offense. 

Said  Chancellor  Green  in  Marsh  v.  Marsh, 
13  N.  J.  E2q.  281,  282:  "Condonation  may  be 
implied  if  the  husband,  after  reasonable 
knowledge  of  the  infldell^  of  his  wife,  con- 
tinue to  admit  hex  as  the  partner  of  bis 
bed.  *  *  *  Reasonable  knowledge  may  t>e 
said  to  have  been  had  when  Infonpatlon  of 
a  fact  is  given  by  credible  persons,  speak- 
ing of  their  own  knowledge,  particularly  If 
the  same  facts  be  afterwards  proved.  •  •  • 
If  the  party  accused  of  adultery  shall  prove 
that  the  accuser,  before  the  commencement 
of  the  suit,  had  probable  knowledge  of  the 
crime  committed,  and  yet  afterwards  co- 
habited with  the  accused,  in  such  case  the 
accuser  shall  not  obtain  a  sentence  of  di- 
vorce for  the  crime  that  shall  be  supposed 
to  have  been  remitted." 

[6, 7]  The  rule  that  pardon  may  be  im- 
plied from  sexual  intercourse  is  not  enforced 
so  rigorously  against  a  wife  as  it  is  against 
a  husband,  and  the  reason  is  that  the  wife, 
to  a  considerable  extent,  is  subject  to  and 
dependent  on  her  husband,  and  his  guilt 
is  of  less  consequence  to  her  than  her  guilt  is 
to  him  (Shackleton  v.  Shackleton,  48  N.  J. 
Eq.  364,  21  AU.  935,  27  Am.  St  Rep.  478), 
and  while  the  fact  that  a  wife  voluntarily 
has  sexual  intercourse  with  her  husband 
while  entertaining  a  belief  of  his  guilt,  as 
the  product  of  suspicion  and  not  of  evidence. 
Is  not  a  condonation  of  the  offense  (Id.), 
nevertheless,  where  the  wife  seeks  a  divorce 
against  her  husband  on  the  ground  of  adul- 
tery, if  the  wife,  having  knowledge  of  the 
adultery,  or  reason  to  believe  it,  continues 
voluntarily  to  live  with  her  husband,  except 


for  imperative  reasons,  it  constitutes  a  con- 
donation of  the  offense,  and  she  is  not  en- 
titled to  a  divorce  (Stevens  v.  Stevens,  14  N. 
J.  Eq.  374).  Equally  so,  I  take  it,  if  the 
wife  continues  voluntarily  to  have  sexual 
intercourse  with  him,  after  knowledge  of 
the  adultery  or  reason  to  believe  it,  whether 
she  lives  with  him  or  not. 

[I]  Certainly  there  were  no  imperative  rea- 
sons compelling  this  wife  to  have  sexual  re- 
lations with  her  husband  in  the  Flemlngton 
Jail.  If  there  be  any  place  in  which  a  wife 
may  successfully  resist  the  control  of  ber 
husband  and  be  free  from  constraint  it 
would  seem  to  be  in  a  Jail  where  he  is  a 
prisoner,  and  she  a  visitor,  and  if,  in  such 
an  institution  under  such  circumstances,  an 
attempt  was  made  to  force  her  to  submit  to 
the  sexual  act  against  her  will,  her  outcries 
would  undoubtedly  have  brought  assistance, 
and  saved  ber  from  the  undeaired  embraces 
of  her  husband.  It  would  appear  from  her 
testimony  that  there  were  always  Jailors 
about,  for  she  said  that  they  allowed  her  to 
stay  in  the  Jail  as  long  as  she  wanted  to 
unless  they  were  going  away,  and  then  she 
would  have  to  go  out.  Undoubtedly  there 
was  always  some  one  within  hailing  dis- 
tance. Furthermore,  sbe  does  not  assert 
that  she  was  ever  forced  by  her  husband  in 
the  Jail,  and  it  abundantly  appears  that  her 
sexual  commerce  with  him  there  was  entire- 
ly voluntary  on  her  part. 

As  to  the  facta:  On  the  night  of  the  day 
that  the  defendant  committed  the  rape,  he 
came  home  very  late  and  told  his  wife 
that  somebody  had  committed  a  rape,  and 
that  it  was  laid  on  him,  and  a  constable  was 
after  him.  He  said  he  was  not  guilty,  but 
he  ran  away  to  avoid  arrest,  and  remained 
away  about  a  week,  when  he  returned  and 
was  apprehended.  This  was  early  in  May, 
and  he  was  taken  immediately  to  Flemlngton 
Jail,  where  he  remained  until  the  next  Sep- 
tember, when  he  was  indicted,  pleaded  non 
vult,  and  was  sentenced  to  the  state  prison. 
About  a  week  after  the  defendant  was  ac- 
cused of  committing  the  rape,  the  petitioner 
had  a  conversation  with  the  mother  of  the 
girl  who  had  bem  outraged,  and  the  girl's 
mother  told  the  petitioner  all  she  knew  about 
the  affair,  and  she  had  heard  all  from  her 
daughter.  This  was  Just  after  the  defendant 
was  arrested  and  while  he  was  in  Jail.  Dur- 
ing the  summer  of  his  Incarceration  in 
Flemlngton,  the  petitioner  visited  the  defend- 
ant in  Jail,  remaining  with  him  alone  for 
hours  at  a  time  in  a  reception  room  in  which 
there  were  two  cots,  and  sometimes  in  his 
cell.  She  says  they  had  sexual  intercourse 
in  the  Jail  several  times  before  the  defend- 
ant pleaded.  She  says  that  she  did  not  be- 
lieve him  to  be  guilty  until  some  time  after 
he  had  gone  to  the  state  prison.  However, 
she  did  not  come  Into  the  possession  of  any 
new  facts  after  the  defendant  was  sentenced. 

In  her  direct  examination  these  questions 
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and  answers  are  to  be  foand:  "Q.  IMd  your 
belief  In  his  Innocence  continue  np  to  the 
time  and  after  he  was  arrested?  A.  Yes,  sir; 
until  be  left  the  Jail  up  .there  at  Flemington. 
Q.  Aft»  he  left  the  jail  np  there  and  came 
down  to  state  prison,  did  you  bellere  he  was 
guilty?  A.  Well,  I  thought  he  must  be 
guilty  or  he  would  not  have  went  down 
there;  he  would  not  have  pleaded  to  what 
he  did  and  wmt  down  there."  And  In  her 
cross-examination:  "Q.  Do  yon  remember 
the  day  that  your  husband  pleaded  non  vult 
to  the  crime  of  rape?  A.  Tee,  sir.  Q.  And 
he  was  sentenced  that  day,  wasn't  he?  A. 
Tee,  sir.  Q.  You  spent  a  long  time  in  the 
jail  with  him  after  he  was  sent^ced,  didn't 
you?  A.  Yes,  sir.  Q.  And  that  was,  yon 
thought,  your  last  visit  to  him  before  he 
came  to  prison,  didn't  you?  A.  Yes,  sir.  Q. 
And  on  that  occasion  you  had  sexual  inter- 
course with  him,  didn't  you?  A.  No,  sir; 
not  that  I  remember.  Q.  If,  however,  he 
says  that  you  did,  you  will  not  deny  it,  will 
yon?  A.  No,  sir;  but  I  don't  remember  that 
time." 

After  80  testifying,  and  doubtless  seeing 
the  force  of  what  she  said,  she  then  denied 
point  blank  having  had  sexual  Intercourse 
with  her  husband  in  the  jail  after  he  plead- 
ed non  vult  and  received  bis  sentence. 

However,  in  view  of  her  admissions  that 
their  seanial  Intercourse  was  quite  frequent 
In  the  jail  during  his  Incarceration,  and  of 
his  testimony  that  they  enjoyed  coition  on 
the  occasion  of  her  last  visit,  which  was 
after  his  plea  and  sentence,  and  of  the  fur- 
ther fact  that  they  were  alone  together  In 
the  jail  on  that  occasion  for  a  long  time  and 
had  abundant  opportunity  to  gratify  their 
sexual  appetites,  I  have  no  hesitation  what- 
ever in  arriving  at  the  conclusion  that  they 
performed  the  conjugal  act,  with  her  con- 
sent, even  after  be,  to  her  knowledge,  had 
pleaded  non  vnlt  to  the  crime  of  rape,  and 
when  she  believed  him  guilty  of  the  offense. 

The  defendant's  guilt  of  adultery  has  been 
clearly  established  by  legal  evidence;  but, 
the  defense  of- condonation  being  made  out, 
petitioner's  prayer  for  divorce  must  be  de- 
nied. 


OS  R.  I.  S2I) 

BOBEBTS  V.  WHITE  et  al. 

(Supreme  Court  of  Rhode  Island.    Jane  27, 
19U.) 

1.  Eqttitt  (I  215*)  —  Pi.BADino  —  Dsvubbeb 

ARD  ANSWEB  to  SaHB  BiIX. 

There  cannot  be  answers  and  demurrers 
covering  the  same  matter  pending  at  the  same 
time. 

(Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  I  488;  Dec  Dig.  {  215.*] 

2,  EQOITT  (I  227*)— PLKADIH&— RXGHT  TO  DK- 
KUB— ESTOFPKL. 

Where  defendant  answered  a  bill  in  equity, 
thereby  admitting  the  jurisdiction  of  the  court. 


he  could  not,  after  the  statutory  period  within 
which  all  legal  remedies.  If  any,  could  have 
been  invoked  against  him,  attempt  by  demurrer 
to  deny  the  jurisdiction  of  the  court,  on  the 
ground  that  the  complainant  had  an  adequate 
remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  I  B18;   Dec  Dig.  {  227.*] 

3.  QuiEnwo  Title  fl  7*)  —  JunisDionoH — 
Pbopebty  Rights— Biix  Quia  TiuEr. 

A  bill  against  an  administrator  with  the 
will  annexed,  the  widow  of  the  deceased,  and  a 
devisee  in  his  will,  in  which  the  complainant 
seeks  to  remove  a  cloud  uiran  the  title  to  cer- 
tain property,  purchased  by  him  from  the  dece- 
dent in  his  Jifetime,  as  to  which  the  widow  did 
not  release  her  dower,  and  to  which  she  has 
made  claim,  and  has  been  awarded  dower  in  the 
form  of  an  annual  payment  for  her  life,  is  in 
effect  a  bill  quia  timet,  of  which  equity  has  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  {{  14-33 ;  Dec  Dig.  f  7.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Bill  by  Frank  8.  Roberts  against  J.  EUls 
White,  as  administrator  with  the  will  annex- 
ed of  the  estate  of  William  E.  Newell,  and 
others.  From  a  decree  dismissing  the  bill, 
complainant  appeals.  Decree  vacated,  and 
case  remanded,  with  directions. 

LIttlefleld  &  Barrows,  for  appellant  Bas- 
sett  &  Raymond,  for  appellees. 

BliODGETT,  J.  This  is  a  bill  In  equity 
against  J.  Ellis  White,  as  administrator  with 
the  will  annexed  of  the  estate  of  William  E. 
Newell,  late  of  Pawtucket,  Emily  W.  Newell, 
bis  widow,  and  Ell  S.  Newell,  a  devisee  im- 
der  bis  will,  in  which  the  complainant  seeks 
to  remove  a  cloud  upon  the  title  to  certain 
property,  purchased  by  him  from  said  Wil- 
liam E.  Newell  In  his  lifetime,  as  to  whidi 
said  Emily  W.  Newell  did  not  release  her 
dower,  and  In  and  to  which  she  now  claims, 
and  has  been  awarded,  dower  In  the  form 
of  an  annual  payment  for  her  life.  The  rec- 
ord of  the  case  subsequent  to  tbe  filing  of 
the  bill  on  February  3,  1909,  Is  as  follows: 

There  does  not  appear  to  have  been  any 
subpcena  Issued,  but  on  February  19,  1909, 
the  respondents  White  and  Eai  S.  Newell 
tiled  their  joint  and  several  answer,  In  the 
nature  of  a  cross-bill  and  praying  that  other 
persons  be  made  parties  to  the  proceeding. 
On  June  22, 1909,  the  widow,  Emily  W.  New- 
ell, filed  her  separate  answer,  In  which  she 
"admits  all  the  allegations  contained  In  the 
complalnaht's  bill,  and  joins  in  the  prayer  of 
tbe  complainant  in  so  far  as  he  asks  that 
J.  Eills  White,  administrator  of  the  estate 
of  William  E.  Newell,  may  be  decreed  by 
this  honorable  court  forthwith  to  pay  and 
satisfy  said  Emily  W.  Newell,  respondent, 
for  hex  right  of  dower  in  the  premises  de- 
Bcrilied  In  said  bill  of  complaint"  On  Feb- 
ruary 20,  1909,  complainant  filed  two  excep- 
tions to  certain  paragraphs  of  the  answer  of 
the  respondents  White  and  Ell  S.  Newell; 
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the  sole  gronnd  being  In  each  case  that  the 
passages  set  forth  were  Impertinent  On 
June  2,  1909,  the  exceptions  were  heard  by 
the  court,  and  before  decision  the  then  coun- 
sel for  the  respondents  White  and  Eli  S. 
Newell,  deceased.  Later  the  present  coun- 
sel for  the  respondents  entered  their  appear- 
ance, and  on  March  21,  1910,  the  cause  was 
further  heard  on  said  exceptions,  and  the 
complainant's  exceptions  to  the  answer  were 
sustained.  With  the  answer  of  the  widow, 
who  had  Joined  In  the  prayer  of  the  com- 
plainant, as  above  set  forth,  not  excepted  to,' 
or  replied  to,  or  withdrawn,  without  a  with- 
drawal of  the  Joint  and  several  answer, 
which  had  been  filed  by  White  and  Ell  S. 
Newell,  and  which,  though  as  to  certain 
parts  found  to  be  subject  to  the  exceptions 
above  stated,  still  stood  as  to  the  remainder 
as  valid  answers  to  the  bill,  and  without 
consent  of  counsel  for  the  complainant,  and, 
so  far  as  the  record  shows,  without  a  motion 
therefor,  and  while  the  cause  then  stood  for 
hearing  on  the  bill  and  -answers  theretofore 
filed,  leave  was  then  granted  to  still  further 
complicate  the  pleadings  by  permitting 
White  to  file  a  demurrer  on  the  ground  that 
complainant  had  an  adequate  remedy  at  law, 
and  on  December  12,  1910,  after  hearing  on 
the  demurrer  of  White  only,  a  decree  was 
filed  sustaining  the  demurrer  and  dismissing 
the  entire  proceeding;  and  from  this  decree 
the  complainant  has  appealed. 

[1,  2]  The  appeal  must  be  sustained.  There 
cannot  be  answers  and  demurrers  covering 
the  same  matters  pending  at  the  same  time; 
that  is  to  say,  after  answer  has  been  filed, 
It  Is  not  proper  to  demur  subsequently,  and 
thus  to  admit  and  attempt  to  deny  the  ju- 
risdiction of  the  court  at  one  and  the<  same 
time.  Having  admitted  the  Jurisdiction  of 
the  court  by  answering,  the  respondent 
Whitp  now  seeks  by  his  demurrer  to  deny 
the  Jurisdiction  of  the  court,  on  the  ground 
that  the  complainant  has  an  adequate  reme- 
dy at  law.  It  appears  by  the  record  that 
the  complainant  presented  bis  claim  to  the 
respondent  White,  as  administrator,  as  a  le- 
gal claim  against  the  estate  of  said  William 
E.  Newell,  and  that  on  August  6,  1908,  the 
respondent  White  denied  and  disallowed  the 
same.  Even  If  respondent's  contention  were 
originally  correct,  he  cannot  now  be  beard  to 
urge  It,  inasmuch  as  by  his  answer  having 
origtoally  admitted  the  Jurisdiction  of  the 
court,  and  not  changing  that  position  until 
after  the  statutory  period  within  which  an 
action  at  law  could  be  brought  against  the 
administrator,  he  Is  estopped  by  his  own  act 
from  thus  asserting  the  adequacy  of  a  legal 
remedy  for  the  complaint. 

[3]  This  Is  tn  effect  a  bill  quia  timet,  and 
of  such  bills  equity  has  unquestionable  Ju- 
risdiction. A  fortiori  Is  this  the  case  when 
the  complainant  has,  as  here,  assented  orig- 
inally to  the  Jurisdiction  in  equity,  and  has 


maintaiiied  that  attitude  nntn  an  legal  rem- 
edy (if  any  adequate  legal  remedy  ever  exist- 
ed) has  been  barred  by  the  statute  of  limita- 
tions. 

The  appeal  Is  sustained,  the  decree  of  the 
superior  court  dismissing  the  bill  is  vacated, 
and  the  case  is  remanded  to  the  superior 
court,  with  direction  to  strike  the  demurrer 
from  the  files,  and  for  further  proceedings. 

($2  R.  I.  520) 

HORTON  V.  AMORAL. 

(Supreme  Court  of  Rhode   Island.     June  26, 
1911.) 

I/ANDLOBD    AND    TENANT    (J    139*)— CBOP8  — 

TnxE  OF  liANOT-oBD— Remedy  fob  Convbb- 

SION. 

An  agreement  between  a  landlord  and  a 
tenant  of  a  farm  for  a  year  that  the  bay  and 
straw  raised  on  the  farm  should  be  kept  there- 
on does  not,  in  the  absence  of  any  reservation 
of  title  in  the  landlord,  give  him  such  title  as 
will  enable  him  to  maintain  an  action,  for  tro- 
ver, on  the  tenant  removing  the  property  from 
the  farm ;  but  his  remedy  Is  for  breach  of  Uie 
agreement 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  C3ent  Dig.  H  492-507;    Dec.   Dig.  | 

E>xceptlona  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  B<lmer  3.  Rath- 
bun,  Jndge: 

Action  by  Adin  B.  Horton  against  Augus- 
tus F.  Amoral.  There  was  a  verdict  for  de- 
fendant and  plaintiff  brings  exceptions. 
Overruled,  and  cause  remitted  for  entry  of 
Judgment  on  the  verdict 

See,  also,  78  Atl.  265. 

Page  &  Cushlng  and  James  F.  McCartln, 
for  plaintiff.  Thomas  A.  Carroll  and  Walter 
P.  Suesman,  for  defendant 

BLODOBTT,  J.  After  verdict  for  fhe  de- 
fendant In  this  action  of  trover,  the  plaintiff 
has  presented  his  bill  of  exceptions  to  this 
court  on  one  portion  of  the  charge  to  the 
Jury  only,  viz.;  "I  have  decided  that  there  Is 
but  one  question  here  for  you  to  consider, 
and  that  Is  this  question  of  the  conversion  of 
the  lumber.  This  action  is  not  a  proper  ac- 
tion to  recover  for  the  hay  and  straw,  under 
the  circumstances  testified  to  by  the  plaintiff 
and  his  witnesses  in  this  case,  so  you  will 
confine  your  attention  to  the  question  of 
the  conversion  of  the  lumber."  The  plain- 
tiff's exception  is  thus  stated:  "The  plain- 
tiff takes  exception  to  that  portion  of  the 
charge  in  and  by  which  his  claim  as  to  hay 
and  straw  Is  excluded  from  the  consideration 
of  the  Jury." 

The  property  alleged  to  have  been  convert- 
ed by  the  defendant  consisted  of  certain  lum- 
ber, some  hay,  and  some  straw,  and  no  ques- 
tion la  raised  as  to  the  propriety  of  the  ver- 
dict In  respect  of  the  lumber.  The  plaintiff, 
however,  claims  that  the  following  conversa- 
tion  between   his   representative,   one   Vita, 
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and  ttie  defendant,  at  the  time  of  tbe  <M:al 
hiring  of  the  plalDtilTs  farm  by  the  defend- 
ant, entitles  him  to  maintain  trover  for  the 
hay  and  straw  admittedly  removed  from  tbe 
farm  and  sold  by  the  defendant  during  bis 
tenancy  (page  I'D:  "Q*  U-  I'or  how  long  a 
time  did  you  let  it  to  him?  A.  I  let  it  to 
him  for  one  year.  Q.  12.  For  trhat  rental? 
A.  $20  a  month.  Q.  13.  Now,  what  were  the 
terms  dlscnssed  between  yon  and  Mr.  Amoral 
abont  tbe  way  the  letting  should  be?  A.  I 
let  it  to  him  because  he  said  he  was  going  to 
pat  in  20  cows,  and  providing  they  could 
be  kept  everything  on  the  place — that  the 
manare  would  be  ccmsiderable  help  on  the 
farm.  Q.  14.  Say  it  again.  A.  To  keep  20 
cows  on  the  farm  for  one  year,  and  he  said 
he  would.  Q.  16.  What  were  the  arrange- 
ments. If  any,  relative  to  keeping  of  hay, 
straw,  and  manure?  A.  That  they  should 
be  kept  on  tbe  farm.  Q.  16.  That  was  the 
talk  between  you?  A.  Yes."  Page  39:  "Q. 
182.  And  that  is. the  basis  that  you  claim  the 
— ^for  bay  that  belonged  there  and  was  taken 
away?  A.  Yes:  that  is  the  agreement  made 
when  they  went  there,  to  have  all  the  hay 
and  tbe  straw  on  the  farm,  and  not  take 
none  away." 

Tbe  utmost  effect  which  we  can  give  to 
this  agreement,  if  It  be  conceded  that  it  was 
made  as  claimed  by  the  plaintiff,  is  that  tbe 
defendant  agreed  that  the  hay  and  straw 
shoald  not  be  taken  away,  but  should  be  kept 
on  the  farm.  But  no  title  in  either  is  reserv- 
ed to  the  plaintiff,  so  that  It  could  be  made 
liable  to  attachment  for  the  plaintiff's  debts, 
nor  are  the  parties  made  Joint  owners.  We 
see  no  evidence  creating  such  title  or  right  of 
possession  In  said  hay  and  straw  In  the 
plaintiff  as  enables  him  to  maintain  an  action 
for  trover  and  conversion.  If  the  defendant 
has  violated  an  executory  contract  In  re- 
ject of  these  matters,  the  plaintiff  doubtless 
has  his  appropriate  remedy  for  such  breach 
of  obligation;  but  it  is  not  in  this  form  of 
action. 

PlalntifTs  exception  overruled,  -and  case 
remitted  to  the  superior  court  for  tbe  entry 
of  Judgment  on  the  verdict 


(32  R.  I.  6t4) 

UNDORBN  V.  DOUGHTY  et  aL 

(Supreme  Conrt  of  Rhode  Island.    June  27. 
1911.) 

1.  Taxation   (|  65»)  —  "Rkal   Estatb"  — 

BUTt.OIRGS  Oir  LXASED  Pbbmibeb. 

A  building  on  leased  land,  held  und<>r  an 
nnrecorded  lease,  is  not  "real  estate,"  within 
Gen.  Laws  1908,  c.  57,  {  2,  providing  that  build- 
ings on  leased  lands,  the  leases  whereof  are  re- 
eoided,  shall  be  deemed  real  estate  for  purposes 
OS  taxation. 

(Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  150;  Dec.  Dig.  |  66.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  8,  pp.  7778,  7779.] 


2.  Taxatiok  (I  784*)  —  Sates  i»b  Nokpat- 
MBNT  OF  Taxes— Validity. 

Where  a  building  on  leased  premises  was 
personal  property,  the  city  treasurer,  as  col- 
lector of  taxps,  should,  on  the  nonpayment  of 
taxes  on  the  building,  proceed  as  in  the  case  of 
personal  property,  either  by  distrnint,  under 
Gen.  Laws  1896,  c.  48,  §1  17-25,  or  by  suit  at 
law,  as  provided  in  section  26,  and  the  action  of 
the  city  treasurer  in  levying  on  tbe  building  and 
selling  the  same  as  real  estate  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  II  1470-1473 ;  Dec.  IMg.  |  734.*] 

3.  Taxation   (|  798»)— Tax  Deeds— Suit  to 
Set  Aside. 

Where  a  tax  deed  appears  on  its  face  to 
have  been  made  pursuant  to  law  as  provided  for 
the  sale  of  real  estate,  as  shown  by  recitals 
which  are,  by  Gen.  Laws  1896.  c.  48,  §  15,  evi- 
dence of  the  facts  stated,  a  bill  is  maintainable 
to  set  aside  the  tax  deed  on  the  ground  that  the ' 
sale  is  void,  in  that  the  property  sold  was  per- 
sonalty, and  to  set  aside  deeds  made  by  the 
grantee  therein. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CJent  Dig.  I  1583 ;   Dec.  Dig.  I  798.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Suit  by  Malcolm  W.  Llndgren  against  Jes- 
sie L.  Doughty  and  others.  From  a  decree 
for  complainant,  respondents  appeal.  Re- 
manded, with  directions  to  enter  decree. 

Willis  B.  Richardson,  for  appellants.  Dex- 
ter B.  Potter,  for  appellee. 

PARKHURST,  J.  This  is  a  bill  in  equity 
brought  by  the  complainant,  Llndgren,  claim- 
ing that  he  was  the  purchaser  of  a  certain 
leasehold  interest  In  land  situate  on  Broad 
street,  in  Providence,  the  fee  of  which  is 
In  tbe  New  York,  New  Haven  &  Hartford 
Railroad  Company,  subject  to  an  unrecorded 
lease  to  one  Hiram  N.  Doughty,  dated  March 
25,  1899,  and  also  aa  tbe  purchaser  of  a 
building  on  said  land  which  was  the  property 
of  Elizabeth  C.  Doughty,  the  former  wife  of 
Hiram  N.  Doughty,  and  of  various  articles 
of  personal  property  contained  in  said  build- 
ing. Said  leasehold  Interest  and  said  build- 
ing and  contents  were  mortgaged  by  said 
Doughty  and  wife,  by  two  personal  property 
mortgages,  to  one  Sullivan  Wilson — one, 
bearing  date  October  16,  1899,  for  $384 ;  the 
other,  dated  January  3,  1902,  for  $200. 
These  mortgages,  both  duly  recorded,  were 
duly  transferred  by  Wilson  to  Llndgren  No- 
vember 12,  1908,  and  the  transfer  thereof 
was  duly  recorded.  On  December  17,  1908, 
said  Llndgren,  having  advertised  under  the 
powers  of  sale  contained  in  said  mortgages, 
sold  at  public  auction  and  bought  in  the 
property  therein  described,  and  executed  a 
conveyance  thereof  to  himself.  At  said  mort- 
gagee's sale,  the  respondent  Jessie  L  Dough- 
ty, said  Hiram  N.  Dougbty's  present  wife, 
protested  against  the  sale,  claiming  to  own 
said  building  by  virtue  of  a  deed  made  pur- 
suant to  a  tax  sale  held  June  4,  1903,  where- 
by Franklin  P.  Owen  bought  at  said  sale  and 
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received  from  the  dty  treasurer  a  deed  of  the 
building  that  was  being  sold  for  nonpayment 
of  the  taxes  assessed  July  1,  1902,  against 
Elizabeth  C.  Doughty,  and  also  claiming  un- 
der a  deed  dated  December  17, 1908,  the  same 
day  as  the  foreclosure  sale,  from  the  heirs  of 
Franklin  P.  Owoi  to  said  Jessie  L.  Doughty 
of  all  interest  In  and  to  this  building.  The 
sale  was  proceeded  with,  and  the  complain- 
ant bought  in  at  the  sale  all  the  rights  of 
the  mortgagors  as  granted  in  and  by  the  said 
two  mortgages,  as  above  stated. 

The  bill  alleges  In  substance  that  the  con- 
veyance by  the  heirs  of  Franklin  P.  Owen  of 
all  the  Interest  in  said  building  conveyed  to 
him  by  the  city  treasurer  at  said  tax  sale 
was  procured  by  the  said  Doughty  to  be  made 
to  his  present  wlfe^  the  respondent  Jessie  L. 
Doughty,  without  consideration;  that  said 
Doughty  had  r^aid  to  said  Owen  all  the 
money  that  Owen  had  advanced  to  purchase 
the  building  at  said  tax  sale,  and  that  Owen 
had  either  actually  conveyed  his  Interest  to 
Doughty,  Immediately  after  the  sale,  or  held 
the  same  in  trust  for  said  Doughty ;  that  nei- 
ther said  Owen  nor  his  heirs  had  any  real 
Interest  therein;  and  that  said  Doughty 
procured  said  heirs  to  transfer  their  appar- 
ent interest  to  his  wife,  in  order  to  defraud 
the  complainant  and  deprive  him  of  any  In- 
terest In  said  buUdlng  under  his  said  mort- 
gages. The  bill  claims  that  said  transfer  by 
the  Owen  heirs  is  a  cloud  upon  complainant's 
title,  and  prays  that  the  same  may  be  declar- 
ed to  be  null  and  void  and  of  no  efFect;  and 
after  hearing  upon  bill,  answer,  and  proof 
a  decree  to  that  effect  was  entered  by  the 
superior  court,  apparently  upon  a  finding  by 
that  court  that  the  charges  of  fraud  in  pro- 
curing that  deed  were  sustained  by  the  proof. 
The  case  is  before  this  court  upon  the  re- 
spondents' appeal  from  said  decree. 

[1]  Upon  examination  of  the  proofs  in 
this  case,  we  are  of  the  opinion  that  not  only 
said  deed  from  the  Owen  heirs,  but  also  said 
tax  sale  deed  from  the  city  treasurer  to 
Franklin  P.  Owen,  were  void  and  of  no  ef- 
fect, but  for  a  different  reason  than  that 
which  seems  to  have  led  the  superior  court 
to  its  conclusion.  It  appears  that  the  build- 
ing In  question  was  the  property  of  Elizabeth 
O.  Doughty,  the  first  wife  of  Hiram  N. 
Doughty,  and  was  built  upon  land  belonging 
to  the  New  Tork,  New  Haven  &  Hartford 
Railroad  Company,  and  leased  to  said  Hiram 
N.  Doughty  as  above  shown.  Said  lease  was 
never  recorded.  The  tax  assessors  of  Prov- 
idence appear  to  have  taxed  said  building 
to  Elizabeth  C.  Doughty  as  real  estate,  under 
the  provisions  of  Gen.  Laws  R.  I.  1896,  c. 
46,  {  2  (now  re-enacted  in  Gen.  Laws  R.  I. 
1909,  c.  67,  {  2),  which  reads  as  follows:  "Sec. 
2.  Buildings  on  leased  land,  the  leases  where- 
of are  In  writing  and  recorded,  shall,  for  the 
purposes  of  taxation,  be  deemed  real  estate." 
And,  acting  npon  this,  said  dty  treasurer 
proceeded  to  levy  npon  and  sell  said  Eliza- 


beth C.  Doughty'a  Interest  in  said  bunding  «t> 
real  estate  for  nonpayment  of  taxes,  follow- 
ing the  same  procedure  therein  as  in  otho: 
cases  of  real  estate.  But,  as  the  said  lease 
was  never  recorded,  the  said  building  was 
not  to  be  deemed  real  estate  for  the  purposes 
of  taxation,  under  the  statute  above  quoted, 
and  there  was  no  warrant  in  the  law  for 
such  procedure  with  regard  to  this  building. 

[I]  The  building  was  personal  property  of 
Elizabeth  C.  Doughty,  to  all  intents  and  pur- 
poses, and  should  have  been  taxed  as  sudi. 
The  city  treasurer,  as  collector  of  taxes, 
should  have  proceeded  as  In  case  of  other 
personal  property,  either  by  distraint  under 
the  provisions  of  chapter  48,  {!  17-25,  Gen. 
Laws  R.  I.  1896,  or  by  suit  at  law  as  provid- 
ed In  section  26 ;  and  the  action  of  the  dty 
treasurer  In  levying  thereon  and  selling  the 
same  as  real  estate  was  nuU  and  void.  It 
follows,  therefore,  that  said  tax  sale  deed 
to  Owen,  being  null  and  void,  conveyed  no 
.interest  in  said  building  to  him,  and  his 
heirs  got  nothing,  and  therefore  their  deed 
of  the  same  to  Jessie  L.  Doughty  conveyed 
nothing  to  her. 

[3]  But  Inasmuch  as  said  tax  sale  deed 
does  not  appear  to  be  void  upon  its  face,  bnt 
appears  to  have  been  made  pursuant  to  law 
as  provided  for  the  sale  of  real  estate  and 
Interests  therdn,  as  shown  by  the  recitals 
In  the  deed,  whldi  are  by  statute  (Gen.  Laws 
1896,  c.  48,  i  16)  made  "evidence  of  the  facts 
stated,"  and  as  it  la  necessary  to  resort  to 
extrinsic  evidence  showing  that  the  lease  was 
never  recorded,  so  as  to  show  that  the  build- 
ing was  not  real  estate  for  the  purpose  of 
taxation,  it  follows  that  this  bill  in  equity 
may  be  maintained  for  the  purpose  of  set- 
ting aside  said  tax  sale  deed,  as  well  as  the 
deed  of  the  heirs  made  pursuant  thereto,  un- 
der the  well-settled  rule  laid  down  In  6  Pom- 
eroy's  Eq.  Jur.  §  734,  p.  1237,  as  follows:  "In 
many  states,  deeds,  certificates,  and  other  In- 
struments given  on  sales  for  taxes  are  made 
prima  fade  evidence  by  statute  of  the  reg- 
ularity of  proceedings  connected  with  the 
assessments  and  sales,  and  it  is  well  settled 
that  courts  of  equity  will  set  aside  such  in- 
struments for  defects,  although  such  defects 
are  apparent  on  the  face  of  the  proceedings 
leading  up  to  the  execution  of  the  Instru- 
ment, or.  In  a  proper  case,  the  execution  of 
such  an  instrument,  prima  fade  valid  on  its 
face,  will  be  enjoined."  And  see  Rldi  ▼. 
Braxton,  168  U.  S.  375,  407,  IB  Sup.  Ct. 
1006,  39  L.  Ed.  1022,  and  cases  dted;  Stevrart 
V,  Crysler,  100  N.  T.  378,  3  N.  E.  471;  Allen 
T.  Buffalo,  S9  N.  T.  386 ;  Crooke  v.  Andrews, 
40  N.  T.  647,  and  other  cases  cited  in  note  32. 

We  are  of  the  opinion,  therefore,  that  the 
complainant,  by  his  blU  and  the  proofs 
thereunder,  has  shown  sufficient  equity  to 
maintain  the  bill,  and  that  he  is  entitled  to 
a  decree  setting  aside  as  a  doud  upon  his 
title  both  the  tax  sale  deed  to  Franklin  P. 
Ow^i  and  the  deed  from  the  Owen  heirs  to 
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Jessie  L.  D<mgtat7.  He  parties  may  submit 
a  decree  to  that  effect  for  our  approral.  The 
cause  will  be  remanded  to  the  superior  court, 
with  direction  to  enter  the  decree  approved 
by  tbls  conrt 


(38  R.   I.  649 

CURTIS  Y.  MBW  YORK,  N.  H.  ft  H.  B.  CO. 

(Etupreme  Goort  ef  Rhode   IsUnd.     June   26) 
1911.) 

I.  BhriDUVci  a  8S&*)— Photogkafhs— ADMn- 

atBiLnT. 

Phptcnrapha  of  places  and  things,  for  the 
pnipose  of  aioing  the  jury  in  applying  the  facta 
proved  to  the  particnlar  case,  are  admissible. 

[Ed.    Note.— For  other   cases,    see    EMdence, 
Gent.  Dig.  H  150&-1512;   Dee.  Dig.  |  858.*] 

X.  BnSKRCS  (I  880*)— IRJUBIM  AT  RAII.KOAD 
CBOOaiNO— raOTOOBAPHS. 

Where  a  photograph  of  the  locality  was 
admitted  in  an  action  for  injuries  received  at  a 
railioMl  cioesing,  with  an  explanation  that  at 
the  time  the  photofiapb  was  taken  there  was 
a  car  standing  on  the  tracks  which  was  not 
there  at  the  time  of  the  accident,  and  a  cau- 
tion that  the  jury  were  not  to  take  that  into 
eonaideration  in  deciding  the  qaestion  of  liabill- 
tj,  the  defendant  has  no  gronnd  of  objection. 
[Bd.  Note.— For  other  cases,  see  Bridenoe, 
Cent.  Dig.  {  1657;  Dec.  Dig.  {  880.*] 

8.  RAirXOADS  ({  861*)— AOCIDBNT  AT  Cbobs- 
IWG — ACTIOH  POB  IHJUBIES— iNSTBUOnONB— 
SlOKALS  AT  CBOSSINO. 

In  an  action  for  in jnries  at  a  railroad  eross. 
iag,  in  which  the  railroad's  duty  was  governed 
^  a  Oonnecticnt  sUtnte  (Gen.  St.  1902,  i 
S78Q),  requiring  every  railroad  engine  to  be 
snpplied  with  a  bell  and  steam  whistle  in  good 
oner  for  use,  and  (section  3787)  providing  that 
a  railroad  engine  approaching  and  within  80 
rods  of  a  liighway  crossing  at  grade  shall  sound 
a  bell  or  whistle,  and  shall  Iceep  the  bell  or 
whistle  occasionally  sounding  until  the  engine 
has  croned  snch  highway,  and  in  which  the 
statutory  provisions  were  read  by  the  court, 
the  refusal  of  an  instruction  that  if  the  whistle 
was  blown  for  the  crossing,  and  the  bell  was 
kept  sounding  occasionally  as  the  train  ap- 
proached the  crossing,  then  the  defendant  per- 
formed its  whole  duty  and  was  not  liable,  is 
proper,  since  the  words  "until  the  engine  passed 
the  crossing"  were  needed  to  a  correct  state- 
ment of  the  defendant's  duty. 

[XSd.   Note.- For  other  cases,   see   Railroads, 
Cent.  Dig.  II  1193-1216;   Dec:  Dig.  |  351.*] 
4.  Railroads  (1 351*)— AcoiDBHT  AT  CBoasina 

— ACnOR  FOB  InjUBIB»— iNBTBUCnONB— SlO- 
NAXiB   FROM   TBAINS. 

In  an  action  for  personal  injuries  at  a 
laOioad  crossing,  in  which  defendant's  duty 
vma  pTcaeiil>ed  by  a  Connecticut  statute  (Oen. 
8L  1902.  I  3786)  requiring  every  railroad  en- 
gine to  be  supplied  with  a  bell  and  a  steam 
whistle  in  good  order  for  use,  and  (section  3787) 
providing  that  a  railroad  engine  shall  commence 
soonding  the  t>eU  or  whistle  wben  approaching 
and  within  80  rods  of  a  highway  crossing  at 
grad^  and  shall  keep  the  bell  or  whistle  occa- 
sionally sounding  until  the  engine  has  crossed 
such  highway,  an  instruction  that  defendant 
vma  bound  to  blow  its  whistle  80  rods  from  the 
etoesing  and  ring  its  bell  occasionally  or  blow 
its  whistle  occasionally  from  the  time  the  first 
signal  waa  given  until  the  crossing  was  paned, 
and  that  a  single  rln^ng  of  the  bell  was  insufS- 
dent,  was  properly  given;  and  a  requested  In- 
struction that  defendant  was  not  negligent,  on 
the    ground    that   the    whistle    was   not    again 


sounded  between  the  whistling  poet  for  tbs 
crossing  and  the  crossing  Itself,  after  the  regu- 
lar crossing  whistle  had  been  blown,  was  proper- 
ly refused,  since  the  requested  instruction,  un- 
less coupled  with  the  proviso  that  the  bell  waa 
kept  occasionally  sounded  until  the  engine  had 
passed  the  crossing,  did  not  state  the  whole 
measure  of  defendant's  duty. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1193-1215;   Dec.  Dig.  |  351.*] 

6.  RaILBOADB  (I  350*)— ACCIDBITTS  AT  Cboss- 

IHO— AernoK— QuBSTiON  roB  Jcbt. 

EMdence  in  an  action  for  injuries  at  a 
railroad  crossing  held  not  to  warrant  a  directed 
verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1152-1192;    Dec.  Dig.  |  350.*] 

6.  Appkal  and   Ebbob  (|  1005*)— Yebdiof— 

Appeoval  of  Trial  Coaax. 

Where  the  jury,  in  an  action  for  personal 
injuries  at  a  railroad  crossing,  in  which  there 
was  substantial  evidence  supporting  plaintilTs 
contention,  have  found  a  verdict  for  the  plain- 
tifF,  and  the  trial  judge,  who  beard  the  testi- 
mony, has  approved  it  by  denying  defendant** 
motion  for  a  new  trial,  the  verdict  will  not  be 
disturbed. 

[£}d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8860-3876,  3948-3954; 
Dec  Dig.  I  1006.^] 

Ezcepdons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Action  by  Alfred  Curtis  against  the  New 
Yorlc,  New  Haven  &  Hartford  Railroad  Com- 
pany. Verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exceptions  overrul- 
ed, and  case  remitted,  with  directioiis  to  en- 
ter Judgment  upon  the  verdict 

L^man  &  McDonnell  and  Charles  S.  Ham- 
ilton, for  plaintiff.  Joseph  C.  Sweeney  and 
Eugene  J.  Phillips,  for  defendant 

JOHNSON,  J.  This  is  an  action  of  tres- 
pass on  the  case  for  negligence,  brought  by 
Alfred  Curtis,  of  the  dty  of  Middletown, 
state  of  Connecticut  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company, 
to  recover  damages  for  Injuries  to  both  bis 
person  and  property,  suffered  as  the  result 
of  a  collision  between  a  train  of  the  defend- 
ant and  a  team  driven  by  the  plaintiff  at 
the  Union  street  crossing  In  said  Middletown. 

It  appears  from  the  evidence  that  on  the 
16th  day  of  November,  A;  D.  1908,  the  plain- 
tiff drove  with  a  horse  and  wagon  through 
South  street  a  public  highway  in  said  Mid- 
dletown, and  across  the  tracks  of  the  de- 
fendant and  proceeded  to  the  janction  of 
South  and  Union  streets,  where  he  turned  to 
the  left  to  cross  the  tracks  of  the  defendant 
on  Union  street  South  street  and  Union 
street  two  adjacent  streets,  run  practically 
north  and  south,  gradually  converging  until 
they  meet  just  north  of  tiie  railroad  track. 
In  the  vicinity  of  Cole's  grain  mill.  As  they 
do  not  meet  until  they  cross  the  track  to  the 
north,  there  are  two  plank  crossings,  the 
centers  of  which  are  70  feet  apart  on  the 
main  track.    There  is  a  siding  or  spur  tra<^ 
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north  of  the  main  tra(ft,  Trhlch  extends  some 
distance  to  the  west  and  for  some  distance 
east  of  the  crossing.  East  of  the  crossing  is 
a  covered  railroad  bridge,  distant  from  the 
center  of  Union  street  crossing  525  feet;  far- 
ther to  the  east  is  a  whistling  post  for  this 
crossing,  which  is  distant  from  the  center  of 
South  street  1,295  feet,  and  distant  from  the 
center  of  Union  street  1,365  feet;  150  feet 
nearer  to  the  Union  street  crossing  than  the 
whistling  post  is  the  Omo  Manufacturing 
Company,  situated  to  the  left  of  the  track 
as  one  approaches  the  covered  bridge;  807 
feet  farther  east  than  the  whistling  post  is 
the  New  Englnnd  Enamel  Company.  This 
brings  the  whistling  post  between  the  Omo 
Manufacturing  Company  and  the  New  Eng- 
land Enamel  Company.  The  railroad  to  the 
east  of  the  crossing  curves  approximately 
four  degrees.  South  street  and  Union  street, 
after  meeting  north  of  the  railroad,  extend 
down  a  grade  to  the  left  and  right  of  Cole's 
grain  mill,  respectively.  The  extension  to 
the  right  of  Cole's  mill  is  called  the  River 
road,  and  crosses  the  Summer  creek  by 
means  of  a  bridge.  This  bridge  is  distant 
from  the  Union  street  crossing  perhaps  75  or 
100  feet  North  of  the  main  track  and  spur 
track,  and  Just  east  of  the  South  street 
crossing,  there  is  a  storehouse  owned  by 
Oole*8  mill,  into  wlilch  grain  is  unloaded 
from  cars  which  are  put  on  the  spur  track 
for  that  purpose. 

The  plaintifC's  dedaratlon  is  In  two  counts. 
The  first  chargfes  negligence,  because  of  the 
high  speed  of  the  train  and  failure  to  give  a 
proper  warning  of  its  approach.  The  second 
count  is  based  on  the  statutory  obligation 
that  requires  the  defendant  to  blow  its 
whistle  within  80  rods,  of  a  grade  crossing, 
and  keep  the  whistle  or  bell  on  the  engine 
occasionally  sounding  until  the  highway  is 
passed.  The  court,  at  the  trial  to  the  Jury, 
under  the  decision  of  the  Supreme  Court  of 
Connecticut,  in  the  case  of  Tessmer,  Adm'r, 
V.  N.  T.,  N.  H.  &  H.  R.  R.  Co.,  72  Conn.  208, 
44  Atl.  38,  eliminated  all  grounds  of  recov- 
ery except  the  question  of  the  failure  on  the 
part  of  the  defendant  to  comply  with  the 
statute  laws  of  the  state  of  Connecticut  with 
reference  to  the  duty  imposed  to  blow  the 
whistle  and  ring  the  bell.  The  case  was 
tried  before  Mr.  Justice  Steams  and  a  Jury 
on  the  13th,  14th,  15th,  16th,  and  17tb  days 
of  June,  A.  D.  1910,  and  a  verdict  was  ren- 
dered for  the  plaintiff  in  the  sum  of  $1,800. 

The  defendant  duly  filed  its  motion  for  a 
new  trial  upon  the  following  grounds:  (1) 
The  verdict  is  against  the  law.  (2)  The  ver- 
dict is  against  the  evidence  and  the  weight 
thereof.  (3)  The  verdict  is  against  the  law 
and  the  evidence  and  the  weight  thereof.  (4) 
The  defendant  has  discovered  new  and  ma- 
terial evidence,  which  it  had  not  discovered 
at  the  time  of  the  trial  of  said  cause,  and 
which  it  coinld  not  have  discovered  at  sudi 
time  by  the  exercise  of  reasonable  care. 
Said  motion  was  argued  before  Mr.  Justice 
Steams,  and  denied. 


The  defendant  then  filed  Its  Un  of  excep- 
tions, and  the  same  was  allowed  by  the  court 
as  follows:  "(1)  To  a  mling  of  said  Justice, 
at  said  trial,  permitting  the  introduction  of 
photograph  Y,  marked  'Plaintlfrs  Exhibit 
C  as  appears  on  page  122  of  the  transcript 
of  testimony,  etc.,  in  said  case,  filed  here- 
with. (2)  To  the  refusal  of  said  Justice,  at 
said  trial,  to  direct  a  verdict  for  the  defend- 
ant, as  appears  on  page  347  of  said  tran- 
script (3)  To  the  refusal  of  said  Justice,  at 
said  trial,  to  charge  the  defendant's  first  re- 
quest as  appears  on  pages  365  and  376  of 
said  transcript  (4)  To  the  refusal  of  said 
Justice,  at  said  trial,  to  charge  defendant's 
fifth  request  as  appears  on  page  376  of  said 
trHnscrlpt  (5)  To  the  specific  Instructions 
given  by  the  court  to  the  Jury,  at  said  trial; 
s!\Id  Instructions  appearing  on  pages  373,  374, 
and  375  of  said  transcript  and  the  exception 
thereto  appearing  on  page  374  of  said  tran- 
script (6)  To  the  decision  of  said  court 
denying  the  defendant's  motion  for  new  trial 
on  the  ground  that  the  verdict  Is  against  the 
law.  (7)  To  the  decision  of  said  court  deny- 
ing the  defendant's  motion  for  new  trial 
on  the  ground  that  the  verdict  is  against 
the  evidence  and  the  weight  thereof.  (8) 
To  the  decision  of  said  coUrt  denying  the 
defendant's  motion  for  new  trial  on  the 
ground  that  the  verdict  is  against  the  law 
and  the  evidence  and  the  weight  thereof." 
The  case  is  before  this  court  on  said  excep- 
tions. 

[1]  The  first  exception  is  to  the  admission 
in  evidence  of  a  photograph,  T,  marked 
"Plaintiff's  EJxhibit  C,"  as  appears  on  page 
122  of  the  transcript  of  testimony.  Defend- 
ant's counsel  objected  because  certain  cars 
appeared  in  the  photograph  which  were  not 
the  same  cars  or  In  the  same  place  as  on  the 
day  of  the  accident  On  page  122  the  court 
said:  "I  think  I  will  allow  that  and  I  wUI 
have  it  covered  over.  If  you  want,  and  note 
your  exception  to  its  allowance.  Mr.  Sween- 
ey: I  don't  think  any  good  would  be  done  by 
pasting  something  over.  The  Court:  I  will 
admit  it"  In  his  charge  to  the  Jury  the 
court  said  (page  350):  "When,  at  the  time 
the  photograph  generally  showing  the  bridge 
there,  etc.,  was  offered,  I  cautioned  you  that 
there  was  a  car  represented  there  whicli 
was  not  there  at  the  time  of  the  accident, 
and  that  you  are  not  to  take  that  Into  con- 
sideration in  figuring  on  the  question  of  lia- 
bility; that  the  photograph  was  simply  In- 
troduced for  the  sake  of  illustrating  the  g«i- 
eral  layout  of  the  land,  the  curve  of  the 
track,  the  railroad  bridge,  and  the  slope  of 
South  street  I  believe  is  there." 

The  admission  of  photographs  of  places 
and  things,  for  the  purpose  of  aiding  the 
Jury  in  applying  the  facts  proved  to  the  par- 
ticular case,  is  a  matter  of  almost  everyday 
occurrence  In  the  courts.  We  think  we  have 
not  before  been  called  upon  to  pass  directly 
upon  the  question.  The  admissibility  of 
photographs  in  evidence  Is,  however,  well  es- 
tablished in  our  practice;   and  is  supported 
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by  nomerons  cases  In  other  Jurisdictions. 
Ttaos,  In  DederlcbB  y.'  Salt  Lake  City  B.  Co., 
14  Utah,  137.  141,  46Tac.  656,  65i,  35  L.  E. 
A.  802,  807,  the  court,  by  Miner,  J.,  speaking 
of  photographa  exclnded  by  the  court  below, 
said:  "These  photographs  exhibited  the  sur- 
face condition  of  the  streets,  buildings,  trees, 
cars,  railroad  track,  poles,  and  distances, 
and  would,  no  doubt,  carry  to  the  minds  of 
the  jury  a  better  image  of  the  locality  of  the 
accident  and  Its  surroundings,  concerning 
which  testimony  was  offered,  than  any  oral 
description.  Their  accuracy  as  a  faithful 
representation  of  the  locality  was  shown  as 
compared  to  the  time  of  the  accident.  We 
think  It  must  be  deemed  to  be  established 
that  photographic  scenes  are  admissible  In 
evidence  as  appropriate  aids  to  the  Jury  in 
applying  the  evidence,  whether  it  relates  to 
persons,  things,  or  places.  It  Is  a  well-es- 
tablished rule,  applied  In  everyday  practice 
In  courts,  that  diagrams  and  maps  Illustrat- 
ing the  scenes  of  a  transaction,  and  the  rela- 
tive location  of  objects,  if  proved  to  be  cor- 
rect, are  admissible  In  evidence,  in  order  to 
enable  the  court  or  Jury  to  anderstand  and 
apply  the  established  facts  to  the  particular 
ease.  And  it  Is  difficult  to  see  why  a  plain 
picture  or  representative  produced  by  the  art 
of  pOiotography  la  not  admissible  on  like 
principles,  If  verified  as  a  correct  representa- 
tion of  the  locality.  If  any  difference  had 
arisen  concerning  the  photographs  being  tak- 
en at  a  different  season  of  the  year,  it  conld 
have  been  explained."  Jotinson  ▼.  U.  P.  R. 
Co.,  35  Utah,  285,  100  Pac.  390;  Harrison 
V.  Greene,  157  Mich,  680,  122  N.  W.  205;  Al- 
bert! V.  N.  Y.,  L.  B.  &  W.  a  Co:,  118  N.  T. 
77,  23  N.  E.  35,  6  L.  R.  A.  765;  Com.  v.  Rob- 
ertson,  162  Mass.  90,  38  N.  E.  25.  See,  also, 
cases  collected  In  note  to  Dederlcha  v.  Salt 
Lake  Cltj  R.  Co.  (Utah)  85  L.  B.  A,  802, 
supra. 

[21  The  admission  of  the  photograph  was 
proper,  and,  with  the  explanation  and  cau- 
tion given  to  the  Jury  by  the  court,  the  rights 
of  the  defendant  were  further  sutUclently 
safeguarded. 

[3]  The  third  exception  Is  to  the  refusal 
by  the  court  of  the  defendant's  first  request 
to  charge  the  Jury  as  appears  on  page  347 
of  the  transcript,  as  follows:  "If  the  Jury 
find  that  the  whistle  was  blown  at  the  whis- 
tling post  for  Union  street  crossing,  and  the 
oell  on  the  engine  kept  sounding  occasion- 
ally as  the  train  approached  the  crossing, 
then  the  defendant  performed  its  whole  duty, 
there  bding  in  evidence  no  exceptional  cir- 
cnmstances  making  it  necessary  for  the  de- 
fendant or  any  of  Its  servants  to  do  any- 
thing fnrther,  and  the  verdict,  therefore, 
should  be  for  the  defendant"  The  court 
had  Instructed  the  Jury  that  the  law  of  Con- 
necticnt  governed  the  case,  and  had  read  to 
the  Jury  sections  3786  and  3787  of  the  Gen- 
eral Statutes  of  Connecticut,  revision  of 
1902: 

"Sec.  3788.  Bvery  engine  used  upon  a 
tailroad  shall  be  supplied  with  a  bell  of  at 
80A.-« 


least  thirty-five  pounds  weight  and  shaU 
have  a  steam  whistle,  which  bell  and  whistle 
shall  be  so  attached  to  said  engine  as  to  be 
conveniently  accessible  to  the  engineer,  and 
In  good  order  for  use. 

"Sec.  3787.  Every  person  controlling  the 
motions  of  an  engine  on  a  railroad  shall 
commence  sounding  the  bell  or  whistle  whoi 
such  engine  Is  approaching  and  is  within 
eighty  rods  of  the  place  where  the  railroad 
crosses  any  highway  at  grade  and  shall  keep 
such  bell  or  whistle  occasionally  sounding 
until  such  engine  has  crossed  such  highway." 

The  court  had  also  quoted  from  the  opin- 
ion of  the  court  in  Tessmer,  Adm'r,  v.  New 
York,  New  Haven  &  Hartford  Railroad  Com* 
pany,  72  Conn.  206,  44  Atl.  3S,  construing 
said  statute,  as  follows :  "The  practical  con- 
structlon  put  upon  section  3554  (which  is  the 
same  section  as  'Bells  and  Whistles')  has 
been  that  of  common  sense;  that  the  whis- 
tle shall  be  sounded  at  the  80-rod  point,  and 
the  bell  shall  be  rung  thereafter  until  the 
engine  passes  the  crossing."  The  request 
Is  faulty.  The  words,  "and  the  bell  on  the 
engine  kept  sounding  occasionally  as  the 
train  approached  the  crossing,"  are  not 
equivalent  to  the  words  of  the  statute,  ''and 
shall  keep  such  bell  or  whistle  occasionally 
sounding  until  such  engine  has  crossed  such 
highway,"  or  to  the  language  of  the  Supreme 
Court  of  Connecticut  In  the  Tessmer  Case 
construing  said  statute:  "That  the  whistle 
shall  be  sounded  at  the  80-rod  point  and  the 
bell  shall  be  rung  thereafter  until  the  engine 
passes  the  crossing."  The  words  "until  the 
engine  passed  the  crossing"  were  needed  In 
the  request.  In  order  to  comply  with  the 
law  as  laid  down  in  the  Tessmer  Case.  The 
request  was  properly  refused. 

[4]  The  defendant's  fourth  exception  Is  to 
the  refusal  of  its  fifth  request  to  charge  the 
Jury  as  appears  on  page  376  of  the  transcript, 
as  follows:  "The  Jury  cannot  find  the  de- 
fendant negligent  on  the  ground  that  the 
whistle  was  not  again  sounded  t>etween  the 
whistling  post  for  Union  street  crossing  and 
the  crossing  Itself  after  the  regular  cross- 
ing whistle  had  been  blown."  The  court 
had  charged  the  Jury  (pages  374,  375)  as 
follows: 

"The  defendant  is  bound  to  blow  Its  whis- 
tle 80  rods  from  the  crossing,  and  ring  Its 
hell  occasionally,  or  blow  its  whistle  occa- 
sionally, from  the  time  the  first  signal  Is 
given  until  the  crossing  Is  passed.  That  Is 
the  positive  duty  cast  upon  the  defendant 
by  the  statute,  and  which  they  must  live  up 
to.  A  single  ringing  of  the  bell  of  the  loco- 
motive  would  not  come  up  to  the  test  re- 
quired by  the  law. 

"Mr.  Sweeney:  WUl  your  honor  note  a* 
exception  to  that  part  of  this  specific  re- 
quest which  has  to  do  with  the  occasional 
blowing  of  the  whistle? 

"The  Court:  If  there  Is  any  misunder- 
standing about  that,  gentlemen,  the  statute 
provides   that   the  locomotive   bell   or   the 
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whistle,  either  one,  shall  be  occasionally 
sounded  from  the  time  the  first  locomotive 
whistle  is  blown,  80  rods  from  the  crossing. 
If  the  railroad  company,  having  given  its 
locomotive  whistle,  which  they  must  give 
80  rods  from  the  crossing,  then  they  have 
the  option  of  either  blowing  their  whistle 
occasionally  or  ringing  their  bell  occasion- 
ally. If  they  do  either  one  of  these  things 
and  blow  the  whistle,  then  they  have  dis- 
charged the  duty  which  the  law  of  Connecti- 
cut places  up<»i  them.  Does  that  cover  your 
point? 

"Mr.  Sweeney:  No;  it  does  not  It  is  my 
contention  that  the  Connecticut  court  has 
construed  that  statute  to  mean  blowing  the 
whistle  at  the  whistling  post,  and  after  that 
ringing  the  bell  occasionally,  and  the  court 
has  especially  held  that  there  Is  no  duty 
Incumbent  on  the  railroad  company  to  blow 
the  whistle  after  passing  the  whistling  post 

"The  Court:  That  is  true;  but  if  they  ring 
the  b^ — and  they  have  the  option  of  doing 
(me  or  the  other.  There  is  no  claim  here 
that  they  did  blow  the  whistle  after  leav- 
ing the  whistling  post  They  claim  that 
they  blew  the  whistle  at  the  whistling  post 
80  rods  away,  and  after  that  time  they  rang 
the  locomotive  beU  until  they  got  to  the 
crossing.  If  that  is  true,  then  they  have 
sustained  the  duty  which  Is  cast  upon  them." 

It  would  have  tended  to  confuse  and  mis- 
lead the  jury  to  give  the  instruction  In  the 
exact  words  of  the  request,  and  the  court 
could  not  pr(H>erly  give  it  without  referring 
also  to  the  ringing  of  the  bell.  The  state- 
ment is  not  true  that  "the  jury  cannot  find 
the  defendant  negligent  on  the  ground  that 
the  whistle  was  not  again  sounded  between 
the  whistling  post  for  Union  street  crossing 
and  the  crossing  itself  after  the  regular 
crossing  whistle  had  been  blown,"  unless 
there  is  coupled  therewith  the  proviso  that 
the  bell  was  kept  occasionally  sounding  until 
the  engine  had  passed  the  crossing.  The 
court  had  properly  Instructed  the  Jury.  The 
request  was  properly  refused. 

The  fifth  exception  is  covered  by  what  has 
heen  said  as  to  the  fourth. 

We  pass  now  to  the  consideration  of  the 
remaining  exceptions.  The  court  under  the 
decision  of  the  Supreme  Court  of  Connecticut 
In  the  Tessmer  Case,  had  eliminated  all 
grounds  of  recovery  except  that  of  failure 
on  the  part  of  the  defendant  to  comply 
with  the  statute  of  Connecticut  with  refer- 
ence to  the  duty  of  blowing  its  whistle  and 
ringing  its  bell  when  approaching  a  cross- 
ing at  grade.  Upon  this  question  there  was 
some  conflict  of  testimony. 

Edward  T.  Ball,  called  by  plaintitr,  testi- 
fied (page  47  of  the  transcript):  "Q.  35. 
Now,  where  did  you  first  see  that  train?  A. 
I  see  It  just  before  it  came  through  the  rail- 
road bridge.  Q.  36.  Do  you  mean  by  that 
the  covered  bridge?  A.  Yes,  sb.  Q.  87. 
Now,  from  the  time— during  the  time  you 


were  there  did  that  train,  to  your  knowl- 
edge, blow  any  whistle  or  ring  any  bell?  A. 
No,  sir;    it  didn't"      . 

John  Holt  a  witness  called  on  behalf  of 
the  plaintiff,  testified  (transcript  pages  69, 
70)  that  he  saw  the  train  all  the  way  through 
from  the  Enamel  shop  up  to  where  the  ac- 
cident happened.  He  testified  (pages  71,  72) : 
"Q.  45.  Now,  after  It  left  the  covered  bridge, 
did  you  bear  any  whistle  blow,  or  signal  of 
any  kind  given?  A.  Signal  on  the  crossing. 
Q.  46.  And  when  was  that  signal  given  with 
reference  to  the  time  of  the  accident?  A. 
Why,  just  as  he  was  on  the  crossing.  Q. 
47.  Just  as  who  was  on  the  crossing?  A. 
Mr.  Curtis.  Q.  48.  And  on  which  crossing? 
A.  Union  street  crossing,  where  he  was 
struck."  Mr.  Holt  continued  (page  72):  "Q. 
52.  Where  waS  Mr.  Curtis  when  the  first 
signal  you  heard  was  given?  A.  What  sig- 
nal do  you  mean,  from  the  train  or  what? 
Q.  53.  From  either  the  train  or  the  crossing. 
A.  Well,  the  first  signal  I  heard  from  the 
train  was  the  whistle,  and  that  was  clear 
down  to  the  Enamel  shop.  I  don't  know 
where  Mr.  Curtis  was  then.  Q.  64.  I  mean, 
after  the  train  got  through  the  covered 
bridge.  A.  I  Itnow  Mr.  Curtis  was  on  the 
comer  whm  I  heard  the  gong  to  the  cross- 
ing. Q.  55.  Whether  or  not  that  was  the 
first  signal  you  heard  given  after  the  train 
left  the  covered  bridge?    A.  Yes." 

Peter  Mellen,  a  witness  called  on  behalf  of 
the  plaintiff,  on  page  92,  testified  as  follows: 
"Q.  44.  Did  you  hear  any  whistle  blow  that 
day?  A.  No,  sir;  well,  I  heard  one  above. 
Q.  46.  Where  was  It  above?  A.  Up  within 
the  other  'shop.  Q.  46.  Up  at  the  other 
shop?  A.  The  Omo,  as  they  call  It  Q.  47. 
From  that  time  until  your  attention  was  call- 
ed to  the  accident  did  you  hear  any  signal 
of  any  kind?  A.  No;  I  didn't  Q.  48.  Did 
you  hear  any  whistle  blow?  A.  No,  sir.  Q. 
49.  Any  bell  rung?  A.  No,  sir.  Q.  60.  No 
signal  of  any  kind?  A.  I  didn't  hear.  Q.  61. 
Is  your  hearing  good?  A.  It  la  supposed  to 
be."  On  cross-examination,  he  testified  that 
he  saw  Mr.  Curtis  on  the  South  street  cross- 
ing. He  was  asked  (page  92):  "C.  Q.  53.  On 
the  crossing;  and  you  heard,  at  that  time, 
the  electric  bell  on  the  crossing  ringing,  did 
you  not?  A.  I  couldn't  say,  I  say,  exactly  If 
I  did,  what  I  did.  Of  course,  I  had  a  team 
on  the  bridge  to  take  care  of.  I  couldn't  say 
exactly.  C.  Q.  54.  Do  you  remember — ^rec- 
ognize that  gentleman  sitting  over  at  the 
table?  A.  I  said  I  think  I  heard  bells,  but 
I  was  not  sure.  0.  Q.  66.  What  bell  did 
you  mean?  A.  Electric  bell.  C.  Q.  57.  Did- 
n't you  tell  that  gentleman  over  there,  Mr. 
Phillips,  that  you  heard  the  electric  b^ 
ringing  on  the  crossing?  A.  Not  for  sure.  C. 
Q.  58.  But  you  thhik  you  did?  A.  I  think  I 
told— for  sure.  C.  Q.  59.  What  is  that?  A. 
I  might  hear  it  I  say;  and  I  say  that  now. 
C.  Q.  60.  I  just  want  to  be  sure  about  it. 
Xon  don't  mean  to  say  that  It  was  not  ring- 
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Ing?  A.  No;  I  ain't  saying  it  was  ringing, 
and  I  ain't  saying  it  was  not  ringing,  for 
sure.  C.  Q.  61.  Don't  you  think  it  was  ring- 
ing, as  a  matter  of  fact?  A.  I  didn't  say 
eltlier  way.  I  ain't  sure  either  way.  C.  Q. 
62.  Well,  now,  with  regard  to  this  conver- 
sation you  had  with  Mr.  Ptiillips,  didn't  you 
tell  him — A.  I  told  tiim  I  wasn't  *8ure  what 
bell  rung.  C.  Q.  63.  Then,  I  understand  you 
to  say  yon  didn't  tell  him,  in  so  many  words, 
that  it  was  ringing?  A.  (No  answer.)  C.  Q. 
61.  Please  answer.  A.  I  didn't  C.  Q.  65. 
Tou  didn't?  A.  I  told  him  same  way  as  I 
do  now.  I  had  trouble  with  my  team.  I 
didn't  see  any  ways — " 

Alfred  Curtis,  plaintiff,  called  as  a  witness, 
testified  (transcript,  page  140):  "Q.  25.  As 
you  approached  Sonth  street,  what  did  you 
do.  If  anything?  A.  Well,  I  looked  for  a 
train.  I  knew  it  was  some  near.  Q.  26. 
And  what  did  you  do  to  look  for  the  train? 
What  did  you  do?  A.  I  looked  and  listened 
both  ways.  Q.  27.  How  far  were  you  from 
the  track  when  you  did  that?  A.  I  was  most 
to  the  track.  I  could  not  tell  exactly.  Right 
dose  by.  Q.  28.  Did  you  see  any  train?  A. 
No,  sir.  Q.  29.  Did  yon  hear  any  whistle? 
A.  No,  sir.  Q.  30.  Did  you  hear  any  signal 
of  any  kind?  A.  Nothing  of  any  kind;  no, 
sir.  Q.  31.  What  did  you  do  then?  A.  I 
passed  down  the  descent  and  swung  round 
to  go  on  Union  street  Q.  82.  You  swung 
around  to  go  onto  Union  street?  A.  Tes,  sir. 
Q.  33.  As  you  approached  Union  street  what 
did  yon  do?  A.  I  looked  for  a  train.  Q.  34. 
Did  you  see  any?  A.  No,  sir.  Q.  35.  What 
track  did  you  cross  first?  A.  I  crossed  that 
tra<!k  that  had  the  freight  car  on,  box  car. 
Q.  36.  When  you  got  across  that  track,  what 
did  you  do?  ▲.  I  looked  and  listened  for  a 
train.  Q.  87.  Did  you  see  any  train?  A.  No, 
sir.  Q.  38.  Did  you  hear  any  train?  A.  No, 
air.  Q.  39.  Did  you  hear  any  signal?  A. 
No,  sir.  Q.  40.  Where  were  you  when  you 
first  saw  the  train  7  A.  My  horse  was  on  Uie 
track  and  I  was — my  forward  wheel  was  Jiist 
coming  on  the  track." 

Robert  Johnson,  whose  deposition  was  tak- 
en on  belialf  of  the  plaintiff,  testified  (tran- 
script, pages  186,  186)  that  he  was  standing 
about  six  feet  from  the  comer  of  Cole's  mill, 
sorting  over  bags:  "Int  46.  Before  you  went 
In,  did  you  bear  the  train  blow  at  any  place? 
A.  Yes,  sir;  I  heard  the  train  whistle,  I 
should  Judge,  between  the  Omo  and  the  New 
En^and  Bnamellng  Company  she  whistled. 
Int  47.  And  by  the  New  England  Enamel- 
ing Company  do  you  mean  the  tin  shop?  A. 
Yes,  sir.  Int  48.  How  much  whistle  did  it 
give?  A.  Wliy,  she  whistled,  I  don't  know 
how  macb — one  whistle  I  should  Judge.  Int 
49.  One  whistle?  A.  She  whistled  one  time; 
that  is  all.  Int  80.  And  that  was  where? 
A.  Between  the  Omo  and  the  New  England 
Enameling  Company.  Int  61.  From  that 
time  on  untU  after  you  saw  Mr.  Curtis  hurt 
^d  the  train  whistle  again?    A.  No,  sir;   I 


didn't  hear  it  Int  62.  Did  any  beQ  on  the 
engine  ring?  A.  I  didn't  hear  it"  He  went 
in  the  mill  when  the  plaintiff  was  stopped  on 
Union  street  about  two  feet  from  the  cross- 
ing. Just  as  the  plaintiff  stopped  the  electric 
bell  rang.  In  cross-examination,  when  asked 
if  he  did  not  remember  hearing  the  bell  on 
the  engine  ring,  he  answered:  "I  don't  re- 
member, you  know,  because  I  never  paid  no 
attention — never  thought  no  accident  was  go- 
ing to  happen.  It  may  have  rung  for  all  I 
know,  but  I  didn't  hear  it." 

The  defendant  called  Robert  McKeon  as  a 
witness  to  testify  as  to  the  ringing  of  the 
bell.  On  page  219  of  the  transcript  he  tes- 
tified on  the  direct:  "Q.  46.  In  regard  to 
the  bell  on  the  engine,  Mr.  McKeon,  will 
you  tell  us  whether  or  not  you  heard  that? 
A.  Very  plainly,  distinctly." 

John  F.  Dovin,  called  as  a  witness  by  the 
defendant  testified,  on  page  238  of  the  tran- 
script: "Q.  35.  I  will  ask  you  with  respect 
to  hearing  any  signals  on  the  train?  A.  Zes, 
sir.  Q.  3a  What  was  it  you  heard?  A.  I 
heard  the  whistle.  Q.  37.  Did  you  hear  any- 
thing else?  A.  The  bell.  Q.  38.  With  re- 
gard to  the  electric  bell  on  the  crossing,  did 
you  hear  that?  A.  Yes,  sir.  Q.  39.  With 
reference  to  bell  on  the  engine?  A.  It  waa 
ringing,  all  right" 

Joseph  Hildenbrund,  called  as  a  witness  on 
behalf  of  defendant  testified  (pages  254,  255, 
of  transcript):  "Q.  22  (by  Mr.  Sweeney).  A 
short  time  prior,  Mr.  Hildenbrund,  a  short 
time  prior  to  the  occurrence  of  tills  accident, 
did  you  hear  any  signals  given  by  any  train? 
A.  I  did.  Q.  23.  What  were  these  signals? 
A.  I  heard  the  first  and  the  whistle  at  the 
Enamel  Company.  Q.  24.  At  the  Enamel 
Cmpany?  A.  Yes,  sir.  Q.  25.  Did  you  hear 
any  other  whistle?  A.  I  heard  another  whis- 
tle before  he  comes  to  the  bridge,  the  cov- 
ered bridge.  Q.  26.  You  did?  A.  Yes.  Q. 
27.  In  reference  to  the  place  where  the  sec- 
ond whistling  occurred,  was  that  near  the 
Omo  Manufacturing  Company?  A.  That  is 
the  Omo  Manufacturing  Company.  Q.  28. 
Near  the  Omo  Manufacturing  Company?  A. 
Yes.  Q.  29.  Now,  with  regard,  Mr.  Hilden- 
brund, to  the  electric  bell  on  the  crossing,  did 
you  hear  that?  A.  Yes,  sir.  Q.  SO.  And 
when  did  you  hear  It?  A.  Tlie  second  whis- 
tle and  the  bell  stopped  ringing  at  the  same 
time.  Q.  31.  The  same  time  you  heard  the 
second  whistle?  A.  Yes,  sir.  Q.  32.  Yon 
had  been  sitting  outside  the  mill,  I  believe? 
A.  I  had.  Q.  33.  Then  you  went  into  the 
mill?  A.  I  went  In  the  miU^when  the  train 
passed  me,  going  to  the  mill,  the  boiler  room. 
Q.  34.  Now,  what  I  am  getting  at,  Mr.  Hild- 
enbrund, Is  this:  You  were  seated  outside, 
outside  the  mill,  were  you?  A.  Tes,  sir.  Q. 
35.  And  then  you  went  Inside  the  mill?  A. 
Yes,  sir.  Q.  36.  Now,  how  soon  after  going 
inside  the  mill  did  you — or,  did  you  hear  any- 
thing after  going  inside  the  mill?    A.  I  wa* 
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in  one  second,  and  the  train  stopped  quick. 
I  ran  ont" 

George  Deacon,  called  by  the  defendant, 
testified  he  was  the  engineer  on  the  train, 
and  on  page  318,  transcript,  testified  as  fol- 
lows: "Q.  56.  Now,  Mr.  Deacon,  with  regard 
to  tlM  bell  on  the  engine  after  passing  the 
whistling  post  to  the  Union  street  crossing, 
wliat  have  you  to  say  to  that?  A.  The  bell 
was  ringing.  Q.  57.  And  continued  to  ring 
as  yon  approached  Union  street  crossing? 
(Objected  to ;  objection  sustained.)" 

The  fireman,  Jeremiah  J.  Deneene,  how- 
ever, testified  (page  327,  transcript):  "Q.  7. 
Now,  Mr.  Deneene,  when  passing  the  whos- 
tling  post  for  the  Union  street  crossing,  what, 
If  anything,  did  you  hear,  or  what,  if  any- 
thing, did  you  do?  A.  I  heard  him  blowing 
the  whistle  for  the  crossing.  I  was  up  with 
the  string  ringing  the  belL  Q.  8.  As  you 
continued  to  approach  Union  street  cross- 
ing—with regard  to  tha  ringing  of  the  bell? 
A.  I  continued  ringing  the  bell  all  the  way." 

Henry  A.  May,  called  as  witness  on  behalf 
of  the  defendant,  testified  he  was  a  baggage 
master,  and  on  page  334  of  the  transcript 
says:  "Q.  11.  Now,  Mr.  May,  on  the  accident 
in  question,  passing  the  whistling  post  for 
Union  street  crossing,  what,  If  anything,  do 
you  remember  in  regard  to  any  signals?  A. 
I  remember  the  engineer  blowing  the  crossing 
whistle.  Q.  12.  And  as  the  train  approached 
Union  street  crossing,  what,  if  anything,  do 
you  remember  in  regard  to  the  engine  bell? 
A.  The  bell  was  ringing." 

Daniel  C.  White,  the  conductor  of  the 
train  testified  (page  338):  "Now,  Mr.  White, 
In  passing  the  whistling  post  for  Union 
street  crossing,  will  you  tell  us  what,  if  afiy- 
thing,  you  heard  In  respect  to  signals?  A. 
I  heard  the  customary  signals  given  that  day. 
Q.  6.  What  are  the  customary  signals?  A. 
The  grade  crossing,  south  of  the  bridge, 
ringing  the  bell." 

William  F.  Octerberg,  a  brakeman,  called 
oa  behalf  of  the  defendant,  testified  (tran- 
script, page  342):  "Q.  7.  And  as  the  train 
continued  to  approach  Union  street  crossing, 
what,  if  anything,  have  you  to  say  in  regard 
to  the  engine  bell?    A.  I  heard  the  bell." 

From  the  testimony  of  the  defendant's  wit- 
nesses, and  some  of  those  for  the  plaintiff. 
It  appears  that  the  defendant  substantially 
performed  the  duty  Imposed  upon  it  by  the 
statute,  so  far  as  tbe  blowing  of  the  whistle 
at  the  whistling  post  was  concerned.  Upon 
the  question  of  Its  performance  of  the  duty 
to  sound  the  whistle  or  ring  the  bell  occa- 
sionally after  passing  the  whistling  post,  un- 
til the  engine  £ad  passed  the  crossing,  the 
evidence  Is  conflicting.  The  plaintiff  testi- 
fied that  he  heard  no  bell  or  whistle.  Ball 
testified  that  from  the  time  the  train  passed 
through  the  covered  bridge  it  blew  no  whis- 
tle and  rang  no  bell.  Holt  testified  that  he 
beard  the  whistle  down  at  the  Enamel  shop, 
and  that  after  the  train  left  the  covered 


bridge  the  gong  on  the  crossing  was  the  first 
signal  he  heard.  Mellen  heard  the  whistle 
up  at  the  Omo  Manufacturing  Company,  and 
from  that  time  did  not  hear  any  other  sigiial 
until  the  accident  As  to  whether  he  heard 
the  electric  bell  on  the  crossing  ringing  when 
the  plaintiff  was  on  South  street  he  was  un- 
certain, ayd  said  in  regard  to  his  conversa- 
tion with  Mr.  Phillips:  "I  told  him  I  wasn't 
sure  what  bell  rung."  Johnson  heard  the 
whistle  between  the  Omo  Manufacturing 
Company  and  the  Enamel  Works,  did  not 
bear  the  whistle  again,  and  did  not  hear  the 
bell  on  the  engine  ring.  On  cross-examina- 
tion, he  said:  "I  don't  remember,  you  know, 
because  I  never  paid  no  attention — ^never 
thought  no  accident  was  going  to  happen.  It 
may  have  rung  for  all  I  know,  but  I  didn't 
hear  it."  Of  the  witnesses  for  the  defend- 
ant, Hildenbrund  heard  one  whistle  at  the 
Enamel  Company  and  a  second  one  at  the 
Omo  Manufacturing  Company.  He  beard  the 
electric  bell  on  the  crossing,  and  it  and  the 
second  whistle  stopped  at  the  same  time. 
McKeon,  Dovln,  Deacon,  May,  and  Octerberg 
all  testified  that  the  engine  bell  rang.  White, 
the  conductor,  said  that  he  heard  the  cus- 
tomary signals,  and  that  the  customary  sig- 
nals were:  "The  grade  crossing,  south  of  the 
bridge,  ringing  the  bell."  None  of  these  wit- 
nesses stated  where  or  when  the  bell  was 
rung;  the  nearest  approach  to  such  state- 
ment being  that  It  was  as  the  train  ap- 
proached the  Union  street  crossing.  De- 
neene, the  fireman,  however,  testified  that  he 
continued  ringing  the  bell  all  the  way.  He 
was  the  only  witness  for  the  defendant  who 
testified  to  such  continued  ringing  of  the  en- 
gine bell. 

The  defendant's  contention  Is  that  It  per- 
formed the  duty  imposed  upon  It  as  to  the 
giving  of  the  sig^nals  required  by  the  statute, 
and  that  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  to  pre<dude  a  verdict 
in  his  favor.  Although  the  evld«ice  was 
confiictlng,  there  was.  substantial  evidence 
supporting  the  plaintiff's  contention  that  the 
defendant  did  not  perform  its  duty  of  ring- 
ing the  bell  upon  the  engine  as  the  train 
approached  the  crossing  and  until  the  engine 
passed  the  crossing.  There  was  also  evi- 
dence, t>oth  pro  and  con,  upon  the  question  of 
the  exercise  of  due  care  by  the  plalntUt  la 
driving  upon  the  track. 

[I]  Defendant's  motion  for  the  direction 
of  a  verdict  for  the  defendant  was  properly 
denied. 

[61  The  Jury  found  for  the  plalntUT.  The 
Justice  who  sat  at  the  trial  and  heard  the 
testimony  has  denied  the  defendant's  motion 
for  a  new  trial.  In  these  circumstances,  this 
court  will  not  disturb  the  verdict 

The  defendant's  exceptions  are  Bevernlly 
overruled.  The  case  is  remitted  to  the  stv 
perlor  court,  with  direction  to  enter  judg- 
ment upon  the  verdict. 
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(33  R.  I.  t») 

MATTBSON  et  aL  ▼.  BROWN  et  aL 

(Supreme   Court  of   Rhode  Island.     June  20, 
1911.) 

1.  WrLUB   (I   840*) — CoNBTBUonoN— Charom 
OH  Estate  DKTjfiED. 

Testator  devised  real  estate  to  trnstees  for 
the  nse  of  his  nife  for  life,  free  from  rents,  and 
bequeathed  his  residuary  estate  to  trustees,  with 
directions,  if  he  left  no  issue,  to  transfer  cor- 
porate stock  to  a  brother,  if  living,  and,  if  not, 
to  his  issue,  and  declared  that  the  trustees 
should  stand  seised  of  the  residuary  real  estate 
to  the  nse  of  testator's  brother,  if  living,  and, 
if  not,  to  his  heirs,  and  should  transfer  other 
parts  of  the  residuary  estate  to  his  mother, 
and  to  hold  another  part  in  trust  and  pa^  the 
income  to  the  wife  for  life  or  during  widow- 
hood, and  directed  the  trustees  to  collect  the 
income  from  the  residuary  estate  and  pay  all 
taxes  on  his  estate  therefrom.  The  contingency 
specified  in  the  will  occurred.  The  income  of 
the  residuary  estate  not  given  to  testator's 
brother  or  his  issue  or  testator's  mother,  was 
large  in  comparison  with  the  taxes  on  the  real 
estate  devised  to  the  wife  for  life.  Held,  that 
the  estate  given  to  the  use  of  testator's  brother 
or  his  issue,  or  testator's  mother,  was  not  char^ 
geable  with  tnxes  on  the  rea)  estate  devised  to 
the  wife  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  840.»] 

2.  Wnxs  (S  488*)— CoNSTTEucnoN— Omissions. 

The  court  may  not  determine  by  conjecture 
that  testator  omitted  from  his  will  provisions 
that  he  would  have  incorporated,  if  he  had  not 
overlooked  probable  future  occurrences,  and  un- 
dertake to  rectify  the  omission. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1014;  Dec.  Dig.  |  483.*] 

8.  Wii.i.8  (S  440*)—CoNSTBucTioN— Intention 

OF  Testatob. 

The  court,  in  seeking  testator's  intention, 
mnst  consider  what  he  has  written  in  the  will, 
and  nothing  may  be  inferred,  save  what  is  a 
necessary  implication,  which  means  so  strong 
a  probability  of  intention  that  an  intention 
contrary  to  that  which  is  imputed  to  testator 
cannot  be  supposed. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Dec. 
Dig.  g  440.*] 

4.  Tbusts   (|    131*)— CoNSTBUCTioif— Vesting 

OF  Reai,  bstate. 

Where  there  is  no  charger  either  express 
or  by  necessary  inference,  on  real  estate 
devised  by  will,  creating  a  trust,  or  on  its  in- 
come, the  trust  is  executed  by  the  statute  of 
uses,  and  the  legal  title  vests  in  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  SS  175,  175%;   Dee.  Dig.  i  131.*] 

6.   WII.L8  (J   462»)— OONSTRUOTIOK— POWEB   OF 
COUBT  TO    SDPP1.T. 

The  court  will  exercise  the  power  to  modify 
clauses  in  a  will,  where  there  has  been  an 
omission,  and  thns  supply  the  omission,  only 
in  extraordinary  cases,  and  then  with  the  great- 
est caution,  when  the  necessity  therefor  -  is 
clearly  presented. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  081;   Dec  Dig.  j  462.*] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WUlard  B.  Tan- 
ner, Presiding  Justice. 

Bolt  by  Frank  W.  Matteson,  administrator, 
and  others,  against  John  Nicholas  Brown  and 
otbera,  for  the  construction  of  the  will  of 
Harold  Brown,  deceased.    Certified  from  the 


Superior   Court   under  Gen.   Laws   1909,   c. 
289,  §  35.    Decree  construing  will  rendered. 

James  Tlllingbast  and  Tlllinghast  &  Col- 
lins, for  complainants.  Sheffield,  Levy  & 
Harvey,  for  respondent  John  Nicholas  Brown, 
Edwards  &  Angell  (Eugene  A.  Kingman,  Rob- 
ert B.  Dresser,  and  Eliot  G.  Parkhurst,  of 
counsel),  for  respondents  Sophia  Augusta 
Sherman  and  Georgette  Brown. 

SWBETLAND,  J.  This  Is  a  bill  In  equl^, 
brought  by  the  trustees  under  the  will  of 
Harold  Brown,  the  executor  of  the  will  of 
Sophia  Augusta  Brown,  and  the  administra- 
tor de  bonis  non  with  the  will  of  said  Harold 
Brown  annexed,  for  instruction,  which  pray- 
er involves  the  construction  of  certain 
clauses  of  said  will  of  Harold  Brown.  Said 
will  was  executed  October  16,  1899.  The  tes- 
tator died  on  May  10,  1900,  and  said  will  was 
finally  proved  before  the  probate  court  of 
Newport  on  June  18,  1900. 

By  the  second  clause  of  said  will  the  tes- 
tator bequeathed  to  his  wife.  Georgette 
Brown,  for  her  absolute  use,  $350,000,  and, 
with  some  slight  reservations,  all  works  of 
art,  household  furniture,  horses,  carriages, 
and  like  effects  by  Mm  x>os8essed,  together 
with  certain  other  pieces  of  personal  prop- 
erty. By  the  third  Clause  of  said  will  the 
testator  devised  and  bequeathed  his  Mansion 
House  estate  In  Newport,  his  undivided  one- 
half  of  land  situated  In  Newport  called  the 
"Stable  estate,"  another  tract  of  land  sit- 
uated In  Newport,  his  four  shares  of  the 
sto(&  of  the  Spouting  Rock  Beach  Associa- 
tion In  Newport,  and  his  bathhouses  on  said 
beach,  to  certain  trustees  In  trust,  among 
other  matters,  to  permit  the  testator's  wife, 
the  defendant  Georgette  Brown,  to  have  the 
nse  and  occnpatlon  of  the  same,  free  of  rent 
therefor,  during  her  life,  and.  In  case  of 
lease  or  sale  of  the  same,  or  of  any  part 
thereof,  to  pay  over,  in  case  of  lease  the  en- 
tire rents,  and  in  case  of  sale  the  entire  In- 
come arising  from  the  proceeds  of  sale,  to 
her,  for  her  absolute  nse. 

The  testator  further  bequeathed  a  number 
of  pecuniary  and  specific  legacies,  and  by 
the  nineteenth  clause  of  said  will  devised  and 
bequeathed  his  residuary  estate,  real  and 
personal,  to  certain  trustees  In  trust,  the  pro- 
visions of  which  trust  materially  vary  In  de- 
pendence upon  the  drcnmstance  of  there  be- 
ing or  not  being  a  child,  children,  or  more 
remote  Issue  of  the  testator  IMng  at  his 
death.  In  the  event  that  there  should  be  Is- 
sue of  the  testator  living  at  the  time  of  his 
death.  It  is  provided,  first,  that  the  trustees 
shall  set  apart  fl-om  the  rest  of  what  the 
testator  terms  his  "residuary  personal  es- 
tate" the  shares  of  stock  owned  by  him,  at 
the  time  of  his  death.  In  the  capital  stock  of 
the  Lonsdale,  the  Hope,  the  Blackstone  Man- 
ufacturing, and  the  Berkley  Companies ;  sec- 
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ond,  that  the  said  truBtees  shall  hold  one 
fourth  part  of  the  remainlDg  portion  of  his 
residuary  personal  estate  in  trust,  to  pay 
over  the  net  Income  therefrom  to  the  testa- 
tor's wife  until  her  death  or  marriage ;  and, 
third,  that,  after  the  death  or  marriage  of 
said  wife  as  to  this  one-fourth  part  of  his 
remaining  residuary  personal  estate,  and  aft- 
er the  testator's  death  as  to  all  the  remain- 
ing residuary  estate,  real  and  personal,  in- 
cluding sliares  of  stock  In  the  four  manu- 
facturing companies  aforesaid,  the  said  trus- 
tees shall  stand  seised  and  possessed  of  the 
same  to  the  use  of  the  testator's  issue,  who 
shall  in  the  testator's  lifetime  or  after  at- 
taining the  age  of  21  years  or  marry  under 
that  age. 

In  the  event  that  there  be  no  issue  of  the 
testator  living  at  the  time  of  his  death,  the 
provisions  of  the  trust,  among  other  things, 
are:  First,  that  the  trustees  shall  "forth- 
with transfer  and  convey"  the  shares  of  stock 
in  the  four  manufacturing  companies  afore- 
said to  the  testator's  brother,  John  Nicholas 
Brown,  if  then  living,  for  his  own  use,  for- 
ever. If  the  said  jolui  Nicholas  Brown 
should  not  be  living  at  the  time  of  the  tes- 
tator's death,  thai  the  trustees  shall  "forth- 
with transfer  and  convey"  v  said  sliares  of 
stock  to  the  issue  of  the  said  John  Nicholas 
Brown.  Second,  that  the  trustees  shall  stand 
seised  of  the  testator's  residuary  real  estate 
to  the  use  of  the  testator's  brother,  John 
Nicholas  Brown,  if  he  be  living  at  the  time 
of  the  death  of  the  testator,  and  to  tlie  use 
of  his  heirs,  forever.  If  the  said  John  Nich- 
olas Brown  should  not  be  living  at  the  time 
of  the  testator's  death,  then  said  trustees  to 
stand  seised  of  said  residuary  real  estate  to 
the  use  of  the  child,  children,  or  more  re- 
mote issue  of  the  said  John  Nicholas  Brown. 
Third,  the  trustees  shall  stand  seised  of  the 
remaining  parts  of  the  testator's  residuary 
personal  estate  In  trust  to  assign,  transfer, 
and  pay  over  one  quarter  part  to  the  tes- 
tator's mother,  Sophia  Augusta  Brown,  for 
her  own  absolute  use,  forever.  Fourth,  to 
assign,  transfer,  and  pay  over  one  other  quar- 
ter part  to  his  brother,  John  Nicholas  Brown, 
if  he  be  living  at  the  time  of  the  testator's 
death,  to  his  own  absolute  use,  forever.  If 
the  said  John  Nicholas  Brown  should  not 
be  living  at  the  time  of  the  testator's  death, 
then  the  said  trustees  to  assign,  transfer,  and 
pay  over  said  one  quarter  part  to  the  cliild, 
children,  or  more  remote  issue  of  the  said 
John  Nicholas  Brown.  Fifth,  to  hold  one 
other  quarter  part  in  trust  to  pay  over  the 
net  income  arising  therefrom  to  the  testa- 
tor's wife  until  her  death  or  marriage,  in  the 
same  manner  as  was  provided  in  the  event 
of  the  testator  leaving  issue  at  the  time  of 
his  death.  Sixth,  to  bold  the  remaining  one 
quarter  part  in  trust  to  pay  over  the  net 
income  arising  therefrom  to  the  testator's 
sister,  Sophia  Augusta  Sherman,  for  and  dur- 
ing her  natural  life,  and  upon  her  death  the 


trustees  to  stand  seised  and  possessed  of 
said  one  quarter  part  for  the  use  of  the  Is- 
sue of  said  Sophia  Augusta  Sherman. 

The  testator  died  a  young  man,  within  a 
few  months  after  the  execution  of  this  will, 
without  ever  having  had  issue.  The  testa- 
tor's brother,  John  Nicholas  Brown,  deceased 
in  the  testator's  lifetime,  leaving  John  Nich- 
olas Brown,  Jr.,  a  minor,  his  only  child  and 
issue  him  surviving.  By  the  twentieth  clause 
of  his  will,  the  testator,  among  other  things, 
provided  as  follows:  "  •  •  •  And  my  said 
trustees  shall  collect  the  income,  dividends 
and  profits  accruing  and  arising  from  the 
said  residuary  estate,  and  said  trust  proper- 
ties, estate  and  premises  respectively,  and 
the  investments  and  reinvestments  of  the 
same,  and  shall  pay  therefrom  all  taxes,  as- 
sessments, insurance  premiums,  repairs  and 
all  other  expenses  Incurred  in  the  care  and 
management  of  said  trust  estate,  and  also  all 
upon  or  In  respect  of  my  homestead  and  other 
estate  hereinbefore  by  the  third  clause  of 
this  will  devised  in  trust  for  my  wife,  and 
Including  their  own  reasonable  compensation 
for  services  under  the  several  trusts  afore- 
said." 

[1]  After  the  probate  of  said  will,  the  ex- 
ecutors, following  what  they  considered  to 
be  the  direction  to  them  contained  In  the 
will,  transferred  the  shares  of  stock  in  the 
four  manufacturing  companies  aforesaid  to 
said  John  Nicholas  Brown,  Jr.,  and  paid  over 
and  transferred  to  him  and  to  Sophia  Au- 
gusta Brown,  the  mother  of  the  testator,  to 
each  respectively,  one-fourth  of  the  testator's 
residuary  personal  estate  remaining  in  the 
hands  of  the  executors  after  transferring  the 
said  shares  of  stock  to  John  Nicholas  Brown, 
Jr.,  as  aforesaid,  and  transferred  one  other 
one-fourth  part  of  the  said  remaining  resid- 
uary personal  estate  to  the  trustees  under 
said  will  in  trust  for  tiie  widow  of  Harold 
Brown  for  her  life,  with  remainder  as  in  said 
will  declared,  and  transferred  the  remaining 
fourth  part  of  said  remaining  residuary  per- 
sonal estate  to  the  trustees  under  said  will 
in  trust  for  the  said  Sophia  Augusta  Sher- 
man, the  sister  of  the  testator,  with  remain- 
der as  in  said  will  declared ;  and,  further,  be- 
lieving that  the  legal  title  of  the  testator's 
residuary  real  estate  vested  at  once  in  said 
John  Nicholas  Brown,  Jr.,  by  the  statute  of 
uses,  the  said  trustees  have  never  collected 
any  of  the  rents  or  Income  from,  or  other- 
wise exercised  any  control  over,  the  said 
residuary  real  estate  of  said  Harold  Brown, 
but  said  trustees  have  permitted  the  rents 
and  income  of  said  real  estate  to  be  collect- 
ed by  the  guardian  of  the  estate  of  said 
John  Nicholas  Brown,  Jr.  The  said  trustees 
under  the  will  of  Harold  Brown  have,  there- 
fore, in  their  hands  and  under  their  control 
only  the  said  two  fourth  parts  of  the  testa- 
tor's residuary  personal  estate  remaining  aft- 
er transferring  said  shares  of  stock  to  John 
Nicholas  Brown,  Jr.,  as  aforesaid,  and,  in 
accordance  with  what  they  understand  to  be 
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the  direction  of  the  twentieth  clause  of  said 
will,  they  have  paid  from  the  Income  of  these 
two  fourth  parts  of  the  testator's  remaining 
residuary  personal  estate  In  their  hands  all 
the  taxes,  assessments,  Insurance  premiums, 
repairs,  and  all  other  ezi>enses  Incurred  In 
the  care  and  management  of  and  upon  or  In 
respect  of  the  homestead  and  other  estates 
glTen  by  the  third  clause  of  said  will  in  trust 
for  the  benefit  of  the  testator's  wife. 

It  is  contended  by  the  respondents  Sophia 
Augusta  Sherman. and  Georgette  Brown  that 
the  said  executors  should  not  have  trans- 
ferred the  said  shares  of  stock  in  the  four 
mannfactnring  companies  to  the  said  John 
Nicholas  Brown,  Jr.,  and  should  not  have 
conveyed  the  said  two  fourth  parts  of  the 
testator's  remaining  residuary  personal  es- 
tate to  said  Sophia  Augusta  Brown  and  the 
said  John  Nicholas  Brown,  Jr.,  without  hav- 
ing first  provided  that  said  residuary  estate 
so  transferred  and  conveyed  to  said  Sophia 
Augusta  Brown  and  John  Nicholas  Brown, 
Jr.,  should  contribute  its  pro  rata  share  of 
the  taxes  and  other  expenditures  for  the 
benefit  of  said  homestead  estate,  so  that  the 
said  taxes  and  expenditures  should  be  a 
charge  upon  the  income  of  tiie  entire  resid- 
uary estate  of  the  testator,  and  the  entire 
burden  of  said  taxes  and  expenditures  should 
not  be  thrown  upon  the  Income  from  the  two 
fourth  parts  of  said  remaining  residuary  per- 
sonal estate  of  the  testator  now  in  the  hands 
of  said  trustees;  and  that  the  said  trustees 
should  not  have  permitted  and  should  not 
now  continue  to  permit  the  said  Jolm  Nich- 
olas Brown,  Jr.,  to  receive  the  Income  of  the 
testator's  residuary  real  estate  without  con- 
tributing to  the  taxes  and  expenditures  for 
the  maintenance  of  said  homestead  estates. 
It  is  in  r^^rd  to  the  questions  raised  by 
these  claims  of  the  said  respondents,  Sophia 
Augusta  Sherman  and  Georgette  Brown,  that 
the  complainants  ask  for  a  construction  of 
the  nineteenth  and  twentieth  clauses  of  said 
will,  80  far  as  relates  to  said  questions,  and 
for  Instmction  as  to  their  duty  In  the  prem- 
ises. 

In  the  circumstances  surrounding  this  es- 
tate, as  they  existed  at  the  time  of  the  tes- 
tator's death,  to  support  the  claim  tiiat  it 
was  the  testator's  intention,  as  shown  by  the 
will,  to  charge  the  income  of  the  entire  resid- 
uary estate  with  the  payment  of  the  taxes 
and  exi)enBe8  of  the  homestead  estate,  such 
intention  must  be  found  clearly  expressed  in 
the  will,  or  such  intention  must  appear  by 
necessary  implication  from  an  examination 
of  the  will  as  a  whole.  The  respondents  con- 
tend that  the  twentieth  clause  provides  in 
express  terms  for  the  payment  of  said  taxes 
and  expenses  from  the  income  of  the  entire 
residaary  estate,  and  find  such  express  pro- 
vision In  the  following  language  of  said  nine- 
teenth clause:  "And  my  said  trustees  shall 
collect  the  income,  dividends  and  profits  ac- 
craing  and  arising  from  the  said  residuary 
estate,  and  said  trust  properties,  estates  and 


premises  respectively,  and  the  Investments 
and  reinvestments  of  the  same,  and  shall  i>ay 
therefrom  all  taxes,  assessments,  insorance 
premiums,  repairs  and  all  other  expenses  in- 
curred in  the  care  and  management  of  said 
trust  estate,  and  also  all  upon  or  in  respect 
of  my  homestead  and  other  estates  hereinbe- 
fore by  the  third  clause  of  this  will  devised 
In  trust  for  my  wife,  and  including  their  own 
reasonable  compensation  for  services  under 
the  several  trusts  aforesaid."  This  language 
is  not  free  from  doubt,  and,  considered  with- 
out reference  to  the  other  provisions  of  the 
will,  furnishes  some  support  for  the  respond- 
ents' contention.  The  respondents  argue  that 
the  words  "and  trust  properties,  estates  and 
premises  respectively"  are  added  simply  to 
amplify  the  expression  "residuary  estate,"  In 
order  to  show  what  the  testator  means  to 
include  In  his  residuary  estate,  the  income 
from  which  is  to  be  collected  by  the  trustees. 
It  can  pertinently  be  replied  to  this  argu- 
ment that  by  the  nineteenth  clause  the  tes- 
tator has  very  clearly  defined  his  residuary 
estate,  and  these  added  words  do  not  tend 
to  make  clearer  what  the  testator  meant  by 
his  residuary  estate,  or  to  express  more  clear- 
ly the  intention,  if  such  be  liad,  that  the  trus- 
tees should  collect  the  income  of  the  entire 
residuary  estate  in  all  circumstances,  but 
rather  toid  to  raise  a  doubt  as  to  what  was 
the  testator's  intention  In  that  regard,  and 
in  themselves  give  some  basis  for  the  conclu- 
sion that  the  testator  contemplated  two  pos- 
sibilities, one  in  which  the  income  of  the 
whole  residuary  estate,  and  another  in  which 
the  income  of  only  some  portion  thereof,  re- 
tained by  the  trustees,  should  "respectively" 
bear  the  burden  of  this  charge.  But  it  is  not 
from  a  consideration  of  this  language  alone, 
but  by  an  examination  of  the  provisions  of 
the  whole  will,  that  the  intention  of  the  tes- 
tator is  to  be  found. 

The  provisions  of  the  will  which  became 
operative  by  reason  of  the  circumstances  ex- 
isting at  the  time  of  the  testator's  death  are 
inconsistent  with  a  construction  of  the  twen- 
tieth clause  which  would  empower  and  di- 
rect the  trustees  to  control,  invest,  and  rein- 
vest the  entire  residuary  estate,  and  to  col- 
lect the  Income,  dividends,  and  profits  accru- 
ing and  arising  therefrom;  and  it  is  only 
upon  the  income,  dividends,  and  profits  ac- 
cruing and  arising  from  "the  said  residuary 
estate,  and  said  trust  properties,  estates  and 
premises  respectively  and  the  investments 
and  reinvestments  of  the  same,"  and  not  up- 
on the  estates  or  trust  properties  themselves, 
that  said  taxes  and  expmses  of  the  home- 
stead estate  are  charged.  It  was  the  inten- 
tion of  the  testator,  clearly  expressed  by  the 
positive  language  of  the  will,  that,  in  the 
conditions  existing  at  the  time  of  ills  death, 
certain  portions  of  the  residuary  estate  should 
pass  out  from  the  trusts,  and  tliat  the  trus- 
tees should  not  collect  the  income  derived 
from  such  portions.  This  expressed  Inten- 
tion must  control  the  action  of  the  trustees, 
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nnless  aneh  intention  Ifl  clearly  modified  or 
annulled  by  acme  otber  provision  ot  the  will, 
or  nnless  upon  an  examination  of  the  whole 
will  there>appear8  an  Implication  to  the  con- 
trary so  plain  as  necessarily  to  require  this 
apparent  intention  to  be  disregarded.  The 
wUl  provides:  "In  the  event  of  the  failure 
of  the  limitations  of  the  preceding  trust,  that 
Is  to  say,  in  case  no  child  or  more  remote  is- 
sue of  mine  shall  be  living  at  my  death, 
•  ♦  •  then  my  said  trustees  shall  stand 
seised  of  all  and  singular  the  said  residuary  es- 
tate, real  and  personal  given,  bequeathed  and 
devised  to  them  •  •  •  as  aforesaid  and 
all  investments  and  reinvestments  •  •  • 
thereof,  to  and  for  the  following  uses  and 
purposes;  that  is  to  say."  And  the  testator 
then  proceeds  to  divide  up  the  residuary  es- 
tate and  to  provide  for  an  immediate  dis- 
tribution of  certain  portions  of  it  The  trus- 
tees are  directed,  among  other  things,  "to 
forthwith  transfer  and  convey"  the  said 
stock  In  the  four  manufacturing  companies 
aforesaid  to  the  testator's  brother,  John  Nich- 
olas Brown,  for  Ms  own  use,  forever,  if  liv- 
ing, and,  if  not,  to  his  child  or  children  or 
more  remote  issue.  This  positive  and  explicit 
direction  is  not  consistent  with  the  continu- 
ance of  a  control  of  said  shares  of  stock  by 
said  trustees,  or  with  a  power  in  them  to  sell 
the  same,  or  to  Invest  or  reinvest  the  pro- 
ceeds of  such  sale,  or  to  collect  the  dividends 
or  income  accruing  upon  said  stock.  We  find 
no  express  provision  of  the  will  which  in 
any  manner  modifies  this  explicit  direction  to 
forthwith  transfer  and  convey  said  shares  of 
stock  to  John  Nicholas  Brown  for  his  own 
use,  forever,  unless  it  be  the  provision  in  the 
nineteenth  clause  of  the  will,  the  exact 
meaning  of  which  is  not  altogether  clear, 
directing  the  trustees  to  collect  the  income 
from  the  residuary  estate  and  trust  proper- 
ties, respectively.  We  know  of  no  rule  of 
construction  by  which  the  speciflc  direction 
to  forthwith  transfer  and  convey  said  shares 
of  stock  would  be  limited  or  controlled,  or 
the  gift  cut  down,  by  the  language  of  the 
later  general  direction  to  the  trustees  to  col- 
lect the  income  from  the  residuary  estate  and 
trust  properties. 

The  respondente  claim  that  it  is  a  nec- 
essary implication  from  the  will  as  a  whole 
that  the  testator  did  not  intend  the  expenses 
of  the  homestead  estate  to  be  paid  solely 
from  the  Income  of  the  two  fourth  parts  of 
the  remaining  residuary  personal  estate  now 
held  by  the  trustees.  The  testator  contem- 
plated the  possibility  of  Just  the  circum- 
stances which  developed,  namely,  that  he 
should  die  without  issue  surviving  him,  and 
that  the  direction  to  forthwith  transfer  and 
convey  the  said  shares  of  Bto(3c  would  be- 
come operative  at  once.  If  the  testator  had 
wished  that  the  said  shares  of  stock  or  the 
Income  thereof  should  be  charged  with  the 
payment  of  a  portion  of  the  homestead  ex- 
penses, he  could  easily  have  so  provided  in 
express  terms;    and,  U  such  was  his  Inten- 


tion, it  is  unlikely  that  he  would  by  Inad- 
vertence have  omitted  a  provision  so  ob- 
viously Important 

[2]  We  have  already  determined,  in  this 
opinion,  that  there  is  no  express  provision  of 
the  will  which  makes  a  charge  upon  the  in- 
come or  dividend  accruing  from  said  shares 
of  stock.  Is  there  a  necessary  implication  to 
be  drawn  from  the  will  that  the  testator  in- 
tended to  make  such  a  charge?  Or  do  the 
circumstances  as  they  developed  upon  the 
testator's  death  require  the  court  of  neces- 
sity to  find  that  there  was  an  omission  by 
inadvertence,  which  the  court  must  supply, 
in  order  that  the  evident  intention  of  the 
testator  may  not  be  frustrated?  It  may  be 
urged  as  quite  likely,  if  the  testator  had . 
carefully  considered  the  matter,  ttiat  he 
would  have  desired  that  the  income  of  said 
shares  of  stock  should  bear  a  part  of  the  ex- 
penses of  the  homestead  estate,  and  to  that 
extent  relieve  the  income  of  the  portion  of 
the  residuary  estate  held  in  trust  for  his 
wife;  but  this  consideration  is  based  entire- 
ly upon  conjecture.  "Courte  cannot  •  •  • 
determine  by  mere  conjecture  that  the  tes- 
tator omitted  from  his  will  provisions  that 
he  would  have  Incorporated,  if  he  had  not 
overlooked  probable  future  occurrences,  and 
undertake  to  rectify  such  omission;  for  to 
do  so  would  be  to  incorporate,  by  construc- 
tion, a  new  clause  in  the  will.  This  would 
not  only  be  contrary  to  the  will  as  made,  but 
would  be  making  a  new  will."  McFarland 
V.  McFarland,  177  111.  208,  82  N.  B.  281. 
This  estate  was  very  large.  The  taxes  and 
expeises  upon  the  homestead  estates  are 
small  as  compared  with  the  Income  of  the 
portions  of  the  residuary  estate  still  In  the 
hands  of  the  trustees.  It  Is  not  Inherently 
Improbable  that  the  testator  desired  to  give 
said  shares  of  stock  to  his  brother  without 
a  charge  upon  them,  altliough  by  so  doing  he 
increased  to  some  extent  the  burden  upon 
other  portions  of  the  residuary  estate,  in- 
cluding those  portions  held  in  trust  for  his 
wife  and  his  sister.  It  was  clearly  the  in- 
tention of  the  testator  that  his  widow  should 
have  the  use  and  occupation  of  the  home- 
stead estates  free  from  rent,  and  that  these 
estates  should  be  exonerated  from  the  pay- 
ment of  taxes  and  other  expenses;  but  it  Is 
equally  clear  that  it  was  the  Intention  of  the 
testator  that  the  income  of  one  fourth  part 
of  the  remaining  residuary  Estate  held  in 
trust  for  the  wife' should  in  any  event  bear  a 
portion  of  the  burden  of  the  tixes  and  other 
expenses,  not  only  of  the  homestead  estates, 
but  also  of  the  other  trust  properties,  and 
should  also  pay  a  portion  of  the  compensa- 
tion of  the  trustees.  Thus  it  cannot  fairly 
be  urged  that  there  is  any  general  inten- 
tion to  be  found  in  the  will  favoring  the  in- 
come of  that  portion  of  the  residuary  es- 
tate held  in  trust  for  the  testator's  wife,  or 
that  a  construction  which  would  relieve  th« 
income  from  said  shares  of  stock,  and  thus 
Increase  the  burden  upon  the  portion  held  in 


Digitized  by 


Google 


B.I) 


MATTESOK  v.  BBOWN 


187 


tnist  for  the  wife,  TloIafeB  any  general  In- 
tention of  the  testator  expressed  in  hla  will. 

[S]  In  seeing  the  Intention  of  the  testa- 
tor, the  court  must  consider  what  he  has 
written  In  his  will;  and  nothing  Is  to  be  in- 
ferred save  what  Is  a  necessary  implication. 
Lord  Bldon,  .in  Wilkinson  v.  Adam,  1  Yes.  & 
B.  422,  at  page  465,  says:  "And  my  opin- 
ion is  that  snch  Intention  most  appear  by 
necessary  Implication  npon  the  will  itself. 
With  regard  to  that  expression,  "necessary 
implication,'  I  will  repeat,  what  I  have  be- 
fore stated  from  a  note  of  Lord  Hardwlcke's 
Judgment  In  Ck>riton  t.  Heller,  that  In  con- 
stming  a  will  conjecture  mast  not  be  taken 
for  implication;  bnt  necessary  Implication 
means,  not  natural  necessity,  but  so  strong 
a  probabUity  of  intention  that  an  intention 
contrary  to  that  which  is  Imputed  to  the  tes- 
tator cannot  be  supposed."  In  Bishop  ▼.  Mc- 
Clelland, 44  N.  J.  ISq.  450,  452,  16  Atl.  1,  2,  1 
U  R.  A.  551,  the  court  says:  "A  bequest  may 
undoubtedly  arise  from  implication;  but,  to 
warrant  the  court  in  so  declaring,  there 
must  be  something  more  than  conjecture  to 
support  Its  declaratloo.  The  implication 
must  be  a  necessary  one.  The  probability 
of  an  intention  to  malie  the  gift  implied 
must  appear  to  be  so  strong  that  an  intui- 
tion contrary  to  that  which  is  imputed  to 
the  testator  cannot  I>e  supposed  to  have  ex- 
isted in  his  mind.  A  construction  In  favor 
of  a  gift  by  Implication  should  never  be 
adopted,  except  in  cases  where,  after  a  care- 
ful and  full  consideration  of  the  whole  will, 
the  mind  of  the  judge  is  convinced  that  the 
testator  Intended  to  make  the  gift."  In 
Nash  T.  Smith,  17  Tee.  3r.  28,  82,  the  Mas- 
ter of  the  Rolls,  Sir  William  Grant,  says :  "I 
may  perhaps  conjecture  that  the  intention 
of  this  testator  is  very  Insufficiently  ex- 
pressed ;  but  I  do  not  know  that  I  am  at  lib- 
erty to  fill  up  the  blank  which  he  has  left." 
What  has  been  said  concerning  the  claim 
that  there  was  a  charge  upon  the  income  of 
the  said  shares  of  stock  to  contribute  to- 
wards the  expenses  of  the  homestead  estate 
applies  to  the  like  claim  as  to  the  income 
from  the  two  fourth  parts  of  the  testator's 
remaining  residuary  personal  estate  paid 
over  to  Sophia  Augusta  Brown  and  to  John 
Nicholas  Brown,  Jr.  The  direction  of  the 
will,  that  these  portions  of  the  residuary  es- 
tate shall  be  distributed.  Is  equally  explicit, 
and  said  two  fourth  parts  are  respectively 
to  be  assigned,  transferred,  and  paid  over  tO' 
said  Sophia  Augusta  Brown  and  to  John 
Nidiolas  Brown,  if  living,  and,  if  not,  to  his 
diild,  children,  or  more  remote  issue,  to 
their  own  absolute  use^  forever. 

[4]  With  reference  to  the  testator's  resld- 
aiy  real  estate^  the  wUl  provides  that  in  the 
event  of  the  failure  of  issue  of  the  testator 
the  Crustees  should  stand  seised  of  said  real 
estate  to  the  use  of  John  Nicholas  Brown,  if 
living;  and.  If  not,  to  the  use  of  his  child, 
children,  or  more  remote  issue.  There  is  no 
eliarge  npon  this  real  estate)  or  npon  Its  in- 


come, rents,  and  profits,  contained  in '  tb* 
will,  either  by  express  provision  or  by  nec- 
essary inference.  In  such  circumstance  the 
rule  is  that  the  trust  is  executed  by  the 
statute  of  uses,  and  that  the  legal  title  to 
the  real  estate  vested  at  once  in  John  Nich- 
olas Brown,  Jr.  Nightingale  v.  Hidden,  7  B. 
I.  115;  Luther  v.  Halle,  10  B.  I.  291;  Fish 
V.  Prior,  16  B.  I.  666,  18  Atl.  162;  Sullivan 
V.  Chamliers,  18  B.  I.  799,  31  Atl.  167. 

The  respondents  consider  the  authority  of 
Fisher,  PeUtloner,  19  R.  I.  53,  31  Atl.  679, 
and  Barstow  v.  Thomas,  20  B.  I.  561,  40  Atl. 
498,  as  most  Important  to  their  case,  and 
argue  that  the  doctrine  there  Involved  is 
clearly  applicable  to  the  facts  of  the  suit  at 
bar.  In  Fisher,  Petitioner,  19  B.  I.  53.  31 
Atl.  679,  a  testator  devised  to  his  widow  a 
lot  of  land,  with  the  buildings  thereon,  "for 
and  during  her  natural  life,  and  the  expens- 
es of  keeping  the  same  in  repairs,  together 
with  taxes,  shall  be  paid  out  of  my  estate 
by  my  executors  hereinafter  named."  He 
further  devised  and  bequeathed  fo  his  wife 
"the  income  arising  from  one  undivided 
quarter  part  of  all  my  estate  •  •  •  un- 
til my  youngest  son  then  living  shall  have 
attained  the  age  of  40  years."  He  then  pro- 
vided that  "at  the  expiration  of  said  time" 
the  property  be  divided  into  four  equal  parts 
and  distributed  to  his  wife  and  three  sons. 
He  made  no  provision  for  the  continued 
payment  by  his  executors  of  the  homestead 
expenses  after  the  distribution.  This  court. 
In  holding  the  provision  for  payment  of  ex- 
penses a.  charge  upon  the  whole  of  the  estate 
in  the  hands  of  the  executors,  says  that  It  is 
a  reasonable  presumption  that  "the  omis- 
sion to  exc^t  from  the  division  of  his  prop- 
erty so  much  as  should  be  necessary  to  pro- 
vide for  repairs  and  taxes  on  the  Lockwood 
street  estate  was  Inadvertent,"  and  that 
therefore  the  fourth  clause  requiring  dis- 
tribution "should  be  modified  to  this  extent, 
and  that  so  much  of  the  personal  estate  as 
shall  be  required  to  enable  the  administrator 
to  pay  the  expenses  for  keeping  the  Lock- 
wood  street  estate  in  repair  and  the  taxes 
assessed  against  the  same,  as  provided  In 
the  second  clause,  shall  remain  undivided  in 
the  hands  of  the  administrator,  to  be  held  by 
him  for  such  payment"  In  Barstow  v. 
Thomas,  20  R.  I.  561,  40  Atl.  498,  there  was 
a  devise  to  the  testator's  wife  of  the  use,  oc- 
cupation, rents,  profits,  and  Income  of  his 
homestead  estate,  "free  from  all  taxes,  as- 
sessments and  any  and  all  expenses  for  re- 
pairs. Insurance  and  otherwise."  The  tes- 
tator also  bequeathed  to  his  wife  an  annuity. 
"By  the  residuary  clause  ho  gives,  bequeaths, 
and  devises  all  the  rest,  residue,  and  re- 
mainder of  his  estate  In  trust,  and  directs 
the  trustees  to  take  possession  of  and  to 
stand  possessed  thereof  during  the  continu- 
ance of  the  trusts,  and  to  pay  therefrom  the 
annuity  to  his  widow  and  all  ta.\es,  assess- 
ments, and  expenses  for  repairs  and  insur- 
anos  on  the  homestead  estate^  and  provides  . 
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that,  when  the  period  of  three  years  next 
after  Us  decease  has  expired,  the  trusts  as 
to  the  residue  and  remainder  of  the  estate 
shall  cease,  and  the  trustees  or  trustee  for 
the  time  being  shall  stand  seised  and  pos- 
sessed of  all  said  trust  estate,  'In  trust,  to 
pay  over,  transfer  and  convey  the  same,  sub- 
ject to  the  payment  of  the  annuity  afore- 
said given  to  my  said  wife,  as  follows,  viz.: 
One  sixth  part  to  each  of  my  children, 
namely,  *  •  •  for  the  sole  use  of  them 
respectively  and  their  respective  heirs,  ex- 
ecutors, administrators  and  assigns."  "  The 
court  held  that  the  intent  of  the  testator 
that  his  widow  should  occupy  the  homestead 
estate,  without  being  required  to  pay  taxes, 
assessments,  and  expenses,  is  controlling, 
and  that  so  much  of  the  residuary  trust  es- 
tate as  was  necessary  to  pay  such  taxes,  as- 
sessments, and  exx)ense8  during  the  lifetime 
of  the  widow  should  be  retained  by  the 
trustees  In  trust  for  such  payments  and  dis- 
tributed on  the  death  of  the  widow. 

In  each  of  these  cases  the  general  inten- 
tion of  the  testator  was  clear  that  the  taxes 
and  expenses  upon  the  homestead  estate, 
devised  for  life  to  the  testator's  widow, 
should  be  paid  from  the  residuary  trust  es- 
tate, that  such  payments  were  to  continue 
during  the  lifetime  of  the  widow,  and  this 
Intent  of  the  testator  was  plainly  control- 
ling. In  each  case,  however,  the  testator 
had  provided  for  a  distribution  of  his  entire 
residuary  trust  estate  at  a  time  which  might 
M,  and  which  in  each  case  actually  was, 
during  the  lifetime  of  his  widow ;  but  he  had 
entirely  failed  to  make  proper  reservations 
or  provisions  for  carrying  out  his  control- 
ling intention  in  the  event  of  such  distribu- 
tion. The  court  in  those  cases  was  obliged, 
of  necessity,  to  provide  a  fund  for  the  pay- 
ment of  the  homestead  expenses.  In  order 
that  the  purpose  of  the  testator,  clearly 
manifest,  should  not  be  defeated.  If  the 
circumstances  had  so  developed  in  the  case 
at  bar  that  the  entire  residuary  estate  had 
passed  out  of  the  trust,  the  court  would  he 
confronted  with  a  like  necessity,  and  the 
cases  of  Fisher,  Petitioner,  and  Barstow 
V.  Thomas  would  become  pertinent  authority 
for  the  consideration  of  the  conrt.  The 
court  in  the  two  cases  referred  to  was  oblig- 
ed to  find  that  there  had  been  an  "omission" 
in  each  of  the  wills  under  consideration, 
that  these  omissions  were  Inadvertent,  and 
then  the  court  assumed  to  modify  certain 
clauses  of  each  will  In  order  to  supply  these 
omissions. 

[5]  Such  power  undoubtedly  exists  In  the 
court;  but  It  will  exercise  that  power  only 
In  extraordinary  cases,  and  then  with  the 
greatest  caution,  when  the  necessity  is  clear- 
ly presented  to  the  court  The  case  at  bar, 
in  the  state  of  facts  which  actually  existed 
at  the  testator's  death,  does  not  present  cir- 


cumstances of  such  necessity.  It  was  the 
testator's  intention  that  the  homestead  ex- 
penses should  be  paid  from  the  residuary 
trust  estate,  and  that  Is  all  that  we  can 
say  with  certainty  as  to  the  source  from 
which  he  Intended  such  payments  to  be 
made.  In  the  circumstances  which  develop- 
ed upon  the  testator's  death,  certain  portions 
of  the  residuary  estate  passed  out  from  the 
trust;  but  there  still  remained  in  the  trust 
estate  a  very  large  amount,  the  Income  from 
which  Is  many  times  sufficient  to  pay  the  ex- 
penses of  the  homestead  estate.  To  pay 
these  expenses  from  such  Income  conforms 
to  the  expressed  Intention  of  the  testator 
that  said  expenses  should  be  paid  from  the 
Income  of  the  residuary  trust  estate,  al- 
though It  Is  possible  to  conjecture  that  he 
may  not  have  desired  the  whole  of  said  ex- 
penses to  be  paid  from  the  Income  of  those 
portions  only  which  now  are  In  the  hands 
of  the  trustees.  However,  to  apply  the  doc- 
trine of  Fisher,  Petitioner,  and  Barstow  ▼. 
Thomas  to  this  case,  and  to  modify  the 
clauses  of  the  will  providing  for  the  transfer 
of  the  stock  and  other  jwrtlons  of  the-  resid- 
uary personal  estate  to  John  Nicholas  Brown, 
Jr.,  and  to  Sophia  Augusta  Brown,  and  pro- 
viding for  the  Immediate  vesting  of  the  title 
of  the  residuary  real  estate  In  John  Nicho- 
las Brown,  Jr.,  by  operation  of  law,  would 
be  "to  carry  the  doctrine  of  Implication, 
which  Is  always  resorted  to  with  caution 
and  even  fastidiousness,  to  an  unreasonable 
length,"  as  was  said  In  Ferson  v.  Dodge, 
23  Pick.  (Mass.)  287.  Lord  Mansfield  Is  re- 
ported to  have  said  In  Chapman  y.  Oliver,  8 
Burr,  at  1634:  "A  court  of  Justice  may 
construe  a  will,  and,  from  what  Is  expressed, 
necessarily  Imply  an  Intent  not  particularly 
specified  in  words;  but  we  cannot,  from  ar- 
bitrary conjecture,  though  founded  upon  the 
highest  degree  of  probability,  add  to  a  will, 
or  supply  the  omissions." 

We  are  of  the  opinion  that  the  transfer 
of  the  stock  in  the  four  manufacturing  com- 
panies aforesaid  to  John  Nicholas  Brown, 
Jr.,  and  the  transfer  of  the  two  fourth  parts 
of  the  remaining  residuary  personal  estate 
to  Sophia  Augusta  Brown  and  to  John  Nich- 
olas Brown,  Jr.,  was  In  accordance  with  the 
direction  of  the  will ;  that  the  action  of  the 
trustees  In  permitting  the  guardian  of  the 
estate  of  John  Nicholas  Brown,  Jr.,  to  col- 
lect the  rents  and  Income  of  the  residuary 
real  estate,  was  proper;  and  that  the  taxes 
and  expenditures  upon  or  In  respect  of  the 
testator's  homestead  and  other  estates  by 
the  third  clause  of  his  will  devised  In  trust 
for  his  wife  are  properly  payable  from  the 
Income  of  so  much  of  the  residuary  i>er8onal 
estate  only  as  was  transferred  to  and  came 
under  the  control  of  the  trustees  of  said  will. 

A  decree  may  be  presented  to  this  conrt  In 
accordance  with  the  above  oi^Ion. 
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HILUABO  T.  BALDWIN  et  aL 

(Supreme  Ck>urt  of  New  Hampshire.    Cooa. 
May  2,  1911.) 

Mabbiagb  (I  88*)— Vaumtt  — Oapaottt  of 
Pastjeb — P01.T0 Axous  Mabbiaos  —  Stat- 
11TK8. 

Pab.  St  1901,  c.  174,  |  IB,  pioTides  that 
peiBons  cohabiting  and  acknowledginK  each  oth- 
er as  husband  and  wife,  and  generally  reputed 
to  l>e  Buch  for  a  period  of  three  years  and  un- 
til the  decease  of  one  of  them,  shall  thereafter 
be  deemed  to  have  been  legally  married.  Beld, 
that  such  section  did  not  validate  a  previously 
void  marriage  between  persons  who  could  not 
be  legally  married  because  of  an  existing  hus- 
band or  wife  of  one  of  them,  undivorced,  nor 
did  it  legitimate  the  children  resulting  from 
their  cohabitation,  tt)  as  to  render  the  survivor 
capable  of  inheriting  from  the  other  or  their 
children  capable  of  inheriting,  though  the  par- 
ties lived  together  for  more  than  three  years 
and  until  the  death  of  one  of  them,  and  were 
reputed  to  have  been  legally  married. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  f  110;   Dec.  Dig.  i  38.  •] 

Transferred  from  Superior  Oourt,  Oooa 
Comity;   Pike,  Jadge. 

Trespass  quare  clausnm  fregit  by  George 
Hllliard  against  Justus  W.  Baldwin  and  an- 
other. The  Jury  answered  a  special  verdict, 
and  the  case  was  transferred  from  the  su- 
perior oonrt    Judgment  for  defendants. 

Sullivan  ft  Daley  and  Drew,  Shurtleff  & 
Morris,  for  plaintiff.  Jason  H.  Dudley,  Her- 
bert I.  608S,  and  Jesse  F.  libby,  for  defend- 
ants. 

BINGHAM,  J.  This  is  an  action  of  trespass 
quare  clausum  freglt  The  defendants  plead- 
ed the  general  issue,  with  a  brief  statement 
alleging  soil  and  freehold.  Both  parties 
daimed  to  own  the  same  tract  of  land.  Upon 
the  Issue  of  title,  the  burden  of  proof  was 
npon  the  plaintiff.  Tabor  v.  Judd,  62  N.  H. 
288.  George  Merrill  Is  the  source  from  which 
each  party  derives  title.  He  died  intestate 
Jane  28,  1892,  leaving  surviving  him  Alice 
(his  alleged  widow),  two  children,  and  Daniel 
MerrUl,  bis  father.  Subsequently  to  his 
death,  the  plaintiff  purchased  the  property 
from  Alice  and  the  children,  and  the  defend- 
ants purchased,  It  from  Daniel.  If  npon  the 
death  of  (Jeorge  the  title  descended  to  Alice 
and  the  children,  or  to  the  children  alone, 
the  plaintiff  Is  the  legal  owner  of  the  land. 
If  It  descended  to  Daniel,  then  the  defendants 
are  the  owners. 

January  11,  1872,  Alice  married  Warren 
Heath,  who  is  now  alive.  December  21,' 1879, 
wltbont  having  procufed  a  divorce,  she  mar- 
ried George  Merrill  and  lived  with  him  as 
his  wife  down  to  the  time  of  his  death,  a 
period  of  about  12  years.  The  two  children 
were  the  result  of  this  union. 

"All  marriages  prohibited  by  law  on  ac- 
count of  the  consangnlulty  or  affinity  of  the 
parties,  or  where  either  has  a  former  wife  or 
bosband  living,  knowing  such  wife  or  bus- 


band  to  be  alive,  if  solemnised  in  this  state, 
•  •  *  [are]  ahsolutely  void  without  any 
decree  of  divorce  or  other  legal  process."  P. 
S.  1901,  c.  176,  S  1.  The  plaintiff  concedes 
that  the  marriage  Into  which  George  and 
Alice  entered  in  1879  was  Illegal  and  void. 
This  concession  Involves  an  admission  that 
Warren  was  alive  at  the  time  the  marriage 
was  solemnized,  that  the  contracting  parties 
knew  that  he  was  alive,  and  that  Alice  was 
not  divorced  from  him.  If  it  were  true  that 
the  contracting  parties  did  not  then  know 
that  Warren  was  alive  and  honestiy  believed 
him  to  be  dead,  and  that  fact,  if  proved, 
might  present  the  question  whether  the  mar> 
riage  was  voidable  and  not  void,  it  is  unnec- 
essary in  this  case  to  consider  it,  as  the  plain- 
tiff, upon  whom  the  burden  of  the  issue  rest- 
ed, has  failed  to  establish  the  fact  It  would 
seem,  however,  from  the  decision  in  Emerson 
V.  Shaw,  56  N.  H.  418,  420,  as  hereinafter 
pointed  out,  that  the  marriage  would  never- 
theless be  regarded  as  void. 

The  plaintiff  rests  his  case  npon  section  15, 
C.  174,  of  the  PubUc  Statutes,  which  reads 
as  follows:  "Persons  cohabiting  and  acknowl- 
edging each  other  as  husband  and  wife,  and 
generally  reputed  to  be  such,  for  the  period 
of  three  years,  and  until  the  decease  of  one 
of  them,  shall  thereafter  be  deemed  to  have 
been  legally  married."  His  contention  is  (it 
being  found  that  George  and  Alice  cohabited 
and  acknowledged  eadi  other  to  be  husband 
and  wife,  and  were  generally  reputed  to  be 
such  for  the  period  of  three  years  and  until 
(Jeorge  died)  that  they  must  be  deemed  legal- 
ly married ;  that  the  statute  was  enacted  to 
quiet  Inheritances,  and  entitied  Alice  to  in- 
herit from  George  as  his  widow  and  the  chil- 
dren to  Inherit  from  him  as  though  they  were 
legitimate.  The  defendants'  contention  is 
that  the  statute — conceding  it  to  be  a  statute 
of  repose  to  quiet  Inheritances— was  only  in- 
tended to  apply  to  cases  where  there  was  no 
legal  obstacle  disqualifying  the  parties  from 
entering  into  a  valid  marriage. 

In  Interpreting  the  statute,  It  \b  necessary 
to  take  into  consideration  the  state  of  the 
law,  both  statutory  and  common,  upon  the 
subject  of  marriage  and  inheritance,  as  it 
existed  at  the  time  the  statute  was  passed, 
and  such  subsequent  enactments  as  may  lend 
aid  in  ascertaining  its  meaning.  It  was  first 
enacted  in  1842,  R.  S.  1843,  c.  149,  I  11.  At 
the  same  time  laws  were  passed  providing 
that:  "All  marriages  prohibited  by  law  on 
account  of  the  consanguinity  or  affinity  of 
the  parties  •  •  •  shall,  If  solemnized  In 
this  state,  be  absolutely  void  without  any 
decree  of  divorce  or  other  legal  process."  R. 
,S.  c.  148,  S  1.  That  such  marriages  shall 
be  "incestuous^"  and  the  issue  "Illegitimate." 
R.  S.  c.  147,  S  8;  P.  S.  c.  174,  <  3.  At  com- 
mon law,  marriages  within  the  prohibited  de- 
grees of  consanguinity  and  affinity  were  void- 
able only,  and  until  set  aside  were  practically 
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valid.  Hares  ▼.  RollJns,  68  N.  H.  191,  44  Atl. 
176 ;  BlBh.  Mar.  Dlv.  &  Sep.  §§  259,  271.  The 
children  of  such  a  marriage,  In  the  absence 
of  a  decree  of  nullity,  were  treated  as  le- 
gitimate; and  the  wife.  If  she  survlred  her 
husband,  -was  entitled  to  dower.  Id.  i  2T2. 
Its  validity  could  be  Inquired  Into  only  In  a 
proceeding  to  obtain  a  decree  of  nullity,  and 
that  had  to  be  procured  during  the  lives  of 
both  the  coutractlug  parties  to  preclude  the 
wife  and  children  from  Inheriting.  Id.  §§ 
258,  277.  But,  since  the  enactment  of  the 
Above  statutes,  marriages  of  persons  within 
the  prohibited  degrees  are  held  to  be  abso- 
lutely void;  the  husband  or  wife  takes  noth- 
ing in  the  other's  estate;  and  the  children 
are  illegitimate.  Hayes  v.  Rollins,  68  N.  H. 
191,  44  Atl.  176;  Bickford  v.  Blckford,  74 
N.  H.  448,  453,  69  Atl.  579 ;  P.  8.  c.  174,  8  3. 
As  It  appears  that  the  Legislature,  In  1842, 
reversed  the  rule  of  the  common  law  as  to 
incestuous  marriages  by  making  them  void, 
not  voidable,  and  by  making  the  children  il- 
legitimate, it  Is  highly  improbable  that  the 
same  Legislature,  in  the  enactment  of  the 
statute  upon  which  the  plaintiff  relies,  in- 
teuded  to  legalize  the  incestuous  relation, 
provided  the  parties  continued  la  It  for  three 
years  and  until  one  of  them  died,  or  to  make 
the  children  legitimate. 

Again,  at  common  law,  a  marriage  was 
held  to  be  absolutely  void.  If  at  the  time  it 
was  entered  Into  either  party  had  a  former 
wife  or  husband  living.  Heffner  v.  Heffner, 
28  Pa.  104;  Smith,  J.,  in  Emerson  v.  Shaw, 
56  N.  H.  418,  420;  Blsb.  Mar.  Div.  &  Sep.  S« 
717,  719,  721.  Neither  party  could  inherit 
from  the  other  (Bish.  Mar.  Dlv.  A  Sep.  ! 
724),  and  their  children,  being  illegitimate, 
could  not  inherit  from  father  or  mother. 
Morgan  v.  Perry,  61  N.  H.  659;  Bickford  v. 
Bickford,  74  N.  H.  448,  69  AU.  679;  Fenton 
T.  Reed,  4  Johns.  (N.  X.)  62,  4  Am.  Dec.  244; 
1  Salk.  121;  1  BL  Com.  436;  2  Kent,  79; 
Bisb.  Mar.  Div.  &  Sep.  S  726.  As  to  such 
marriages,  section  1,  c.  176,  of  the  Public 
Statutes  (R.  S.  c.  148,  I  1),  is  a  re^nactment 
of  the  common  law  to  the  extent,  at  least, 
that  it  declares  them  to  be  absolutely  void. 
Bickford  V.  Bickford,  74  N.  H.  448,  463,  69 
AU.  579.  And  even  since  the  enactment  of 
this  statute  such  a  marriage  has  been  held 
to  be  absolutely  void  in  a  case  where  it  was 
not  made  to  appear  that  the  parties,  at  the 
time  their  marriage  was  solemnized,  knew 
the  husband  or  wife  by  the  prior  marriage 
was  alive.  Emerson  v.  Shaw  (1876)  56  N.  H. 
418,  420. 

This  was  the  state  of  the  law  on  the  sub- 
ject down  to  1845,  when  the  Legislature, 
thinking  no  doubt  that  it  visited  too  great  a 
punishment  upon  Innocent  children  bom  out 
of  lawful  wedlo<&,  enacted  a  statute  provid- 
ing that  "bastards  and  their  issue  shall  be 
heirs  of  the  mother,"  and  that  "her  real  es- 
tate shall  descend  and  her  personal  estate 


shall  be  distributed  •  •  •  In  equal  shares 
to  her  legitimate  and  illegitimate  children 
and  their  Issue."  Laws  1845,  a  23o,  {{  1,  2; 
P.  S.  c.  196,  IS  4,  6.  And  in  1860,  In  further 
recognition  of  this  situation,  it  was  enacted 
that,  "where  the  parents  of  children  bom  be- 
fore marriage  afterward  Intermarry  and  rec- 
ognize such  children  as  their  own,  such  chil- 
dren shall  inherit  equally  with  other  chil- 
dren under  the  statute  of  distribution,  and 
shall  be  deemed  legitimate."  Laws  1800,. c. 
2343,  I  1;  P.  S.  c.  174,  {  18;  Morgan  v.  Per- 
ry,  51  N.  H.  559.  This  statute  gives  a  child 
bom  out  of  wedlock,  whose  parents  after- 
wards marry  and  recognize  him  as  tlieir 
own,  full  rights  of  Inheritance  and  makes 
him  legitimate.  It  does. not  in  terms  state 
that  the  father  and  mother  shall  be  legally 
capable  of  entering  into  the  marriage  rela- 
tion, in  order  to  confer  the  benefits  of  the 
act  upon  their  children,  but  such  an  intent 
is  dearly  implied;  and,  if  they  are  not  le- 
gally capable  of  marrying,  that  the  status 
of  the  child  shall  be  governed  by  the  provi- 
sions of  the  act  of  1845,  under  which  he  is 
illegitimate  and  is  only  allowed  to  inherit 
from  his  mother  (Goodwin  v.  Colby,  64  N.  U. 
401,  18  Ati.  866;  P.  8.  c.  196,  i  4),  except  in 
cases  arising  since  the  amendment  of  1905, 
which  permits  him  to  inherit  from  her  kin- 
dred.   Iaws  1905,  c  4. 

.It  is  apparent  from  what  has  been  said 
that  the  statute  under  which  the  plaintlCC 
claims  cannot  be  given  the  constraction  for 
which  he  contends;  that  the  result  of  such 
a  holding  would  be  either  that  Alice,  by  liv- 
ing in  adultery  with  George,  effected  a  di- 
vorce from  Warren,  or,  if  this  is  not  so,  that 
she  must  be  regarded  as  the  legal  wife  of 
both  and  entitled  to  inherit  from  both. 
Ttiat  parties  cannot  divorce  themselves  by 
their  «wn  acts,  or  be  divorced  by  a  legisla- 
tive flat,  or  anything  short  of  a  Judicial  de- 
cree, are  propositions  too  well  recognl^eed  to 
require  discussion.  And  that  it  was  intend- 
ed in  the  enactment  of  the  law  that  a  per^ 
son  standing  in  the  relation  which  Alice  did 
to  George  and  Warren  should  be  regarded  as 
the  legal  wife  of  both,  and  entitled  to  inherit 
from  both.  Is  altogether  too  improbable  to 
merit  serious  consideration. 

Neither  can  it  be  presumed  that  the  act 
contemplates  that  children  bom  of  parents 
whose  marriage  is  absolute  void,  because 
it  was  eittier  incestuous  or  polygamous, 
should  be  regarded  as  legitimate,  especially 
when  in  one  case  a  statute  expressly  de- 
clares them  to  be  illegitimate,  and  in  the 
other  they  are  so  regarded  at  common  law. 
If  the  Legislature  Intended  to  accomplish 
such  a  result,  it  is  reasonable  to  suppose  it 
would  have  used  unequivocal  language  de- 
claring such  an  Intent 

In  compliance  with  the  order  made  In  the 
superior  court,  there  must  be  judgment  for 
the  defendants.    All  concurred. 
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IiTTND  ▼.  BTTLEi. 

(Snpieme  Ooutt  of  New  Hampshire.    Eillsbor- 

ontji.    May  2,  1911.) 

1.  Bakkbuptot   (II  423,   42e»)— Dbbm   Dib- 

CHABOKD— OBTAINIHS    FBOFEBTr    BT    FAI.8K 

Under  U.  S.  Comp.  St.  Supp.  1903,  p.  411, 
proTidinir  that  a  bankrupt's  discharge  shall  not 
release  tiie  bankrupt  from  liability  for  obtain- 
ing money  by  false  i^retenses  or  false  represen- 
tations, or  from  claims  created  by  fraud,  em- 
bezzlement, or  defalcation,  while  acting  as  an 
officer,  etc.,  debts  procured  thioogb  fraud, 
whether  reduced  to  judgments  or  not,  are  not 
barred  by  a  discharge  in  bankruptcy,  though  to 
prevent  release  the  fraud  inducing  the  contract 
or  debt  must  be  actual  as  distinguished  from 
fraud  in  law. 

[Ed.  Kote.— For  other  cases,  see  Bankraptey, 
Dec.  Dig.  K  423,  426.*] 

2.  Bakkbuttct  (§  426*)  — Pboof  of  Dkbt  — 
BixcnoR  OF  Beuedt. 

Where  it  did  not  appear  that,  at  the  time 
plaintiff  proved  her  claim  against  the  bank- 
rupt's estate  under  a  contract  obtained  by 
fraud  and  false  representations,  she  was  aware 
of  all  of  the  facts  essential  to  an  election  wheth- 
er she  would  affirm  the  contract  or  sue  in  tort, 
the  filing  of  a  claim,  on  which  no  dividends 
were  paid  because  there  were  no  assets,  did  not 
constitute  such  an  election  as  would  preclude 
her  from  subsequently  suing  the  banmipt  in 
t«rt. 

(E>d.  Note.— For  other  cases,  see  Banlcraptcy, 
Dec.  Dig.  S  42e.»] 

8.   BaNKBUFTOT    (f  426*>— DiBCHABOB— FsAtTD 

07  Barkbitpt— AOTIOn  BT  Cbeditob  in  Ab- 

BTTMPsrr. 

Plaintiff,  at  the  time  of  filing  a  daim  in 
contract  against  a  bankrupt's  estate,  had  no 
knowledge  of  facts  showing  fraud  on  the  part 
of  the  t>ankrupt,  and,  aftM  receiving  no  divi- 
dend, she  sued  the  bankrupt  for  fraud  and  false 
representations,  who  in  his  answer  alleged 
discbarge  in  bankruptcy,  and  plain^ff  set  out 
a  loan  to  the  bankrupt,  and  that  by  reason  of 
fraud  in  procuring  it  the  debt  was  not  dis- 
charged. Held,  that  plaintiff  should  be  allow- 
ed to  amend  the  writ  by  filing  a  declaration  in 
aasnmpsit  to  recover  damages  sustained  by  de- 
fendant's default. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  426.*] 

Transferred  from  Buperior  Court,  Hills- 
borongh  County;   Wallace,  Juflge. 

Case  for  obtaining  money  by  fraud  and 
false  pretenses  by  Fannie  M.  Land  against 
William  J.  Boll.  A  verdict  was  rendered 
for  plaintiff  on  trial  to  a  jury,  and  the  case 
was  transferred  from  tbe  Superior  Court  on 
defendant's  exception  to  tbe  denial  of  de- 
fendant's motion  for  tbe  direction  of  tbe  ver- 
dict.   Overruled. 

Albert  Terrieo  and  Doyle  8e  Lnder,  for 
plaintiff.    Ivory  O.  Eaton,  for  defendant. 

BINGHAM,  J.  This  is  an  action  of  tort, 
In  which  the  plaintiff  seeks  to  be  recom- 
prased  in  damages  for  money  obtained  from 
her  through  the  fraud  of  the  defendant 
There  was  a  trial  by  jury  and  verdict  for 
tbe  plaintiff.  After  the  plaintiff's  right  of 
action  accrued,  the  d^endant  became  bank- 
mpt  and  later  procured  a  discharge  In  bank- 


ruptcy. The  plaintiff  proved  ber  claim  in 
the  bankruptcy  proceedings,  but  received  no 
dividend,  as  there  were  no  assets  wltn  which 
to  pay  dividends.  The  questions  for  consid- 
eration arise  on  the  denial  of  the  defend- 
ant's motion  to  direct  a  verdict  In  his  fa- 
vor. 

The  defendant's  contentions  are:  (1)  That 
the  plaintiff  by  proving  her  claim  In  the 
bankruptcy  proceedings  affirmed  the  con- 
tract and  waived  the  tort,  and  cannot  now 
maintain  her  action  for  the  fraud;  and  (2) 
that  by  proving  her  claim  In  bankruptcy  she 
precluded  herself  from  showing  that  the 
money  in  question  was  procured  from  her  by 
fraud,  and  that  her  debt  waa  not  barred  by 
the  discharge. 

Prior  to  the  amendment  of  tbe  federal 
bankruptcy  act  in  1908,  debts  which  orig- 
inated In  or  were  founded  upon  an  "open  ac- 
count or  upon  a  contract,  express  or  im- 
plied," were  provable  against  a  bankrupt's 
estate,  and  -were  barred  by  a  discharge  in 
bankruptcy  If  they  were  not  created  through 
the  fraud  of  the  bankrupt;  and  If  they  were 
so  created  they  might  also  be  barred,  pro- 
vided they  had  not  been  reduced  to  judg- 
ments, or  were  not  created  by  the  bankrupt 
while  acting  as  an  officer  or  in  a  fiduciary 
capacity.  Crawford  v.  Burke,  195  U.  B.  176, 
25  Sup.  Ct  9,  49  L.  Ed.  147;  Tlndle  v.  Blrk- 
ett  206  U.  S.  188.  27  Sup.  Ot  498,  BIL.  Bd. 
762. 

[1]  But  since  the  amendment  (U.  S.  Comp. 
St  Supp.  1903,  p.  411)  the  nature  of  the 
debts  Included  within  the  exceptions  have 
been  changed  by  providing  that  a  discharge 
shall  not  release  tbe  bankrupt  from  "liabili- 
ties for  obtaining  property  by  false  pretenses 
or  false  representations,"  or  "those  created 
by  his  fraud,  embezzlement,  or  defalcation 
wbUe  acting  as  an  officer."  Mackel  ▼.  Roch- 
ester (D.  C.)  136  Fed.  904,  906.  As  a  conse- 
quence of' this  change  In  the' statute, -It  is 
now  held  that  debts  procured  through  fraud, 
whether  reduced  to  judgments  or  not,  are  not 
barred  by  a  discbarge,  and  that  under  this 
act,  as  wdl  as  under  tbe  act  of  1867,  tbe 
fraud  Inducing  the  contract  or  debt  must  be 
actual,  as  distinguished  from  fraud  In  law. 
Ames  V.  Molr,  138  U.  S.  306,  11  Sup.  Ct  811, 
34  li.  Ed.  961;  Mackel  v.  Rochester,  supra; 
Ely  T.  Curtis,  60  N.  H.  513.  This  being  so, 
and  It  appearing  that  the  defendant  procur- 
ed tbe  money  In  question  from  tbe  plaintiff 
by  actual  fraud,  the  discharge  In  bankruptcy 
la  not  a  bar  to  tbe  action. 

[2]  Is  the  plaintiff,  by  reason  of  having 
proved  her  debt  in  the  bankruptcy  proceed- 
ings, precluded  from  showing  that  It  arose 
out  of  the  defendant's  fraud,  and  from  re- 
covering tbe  amount  due  her  In  this  or  some 
appropriate  action? 

In  Crawford  v.  Burke,  supra.  It  was  held 
that  If  a  debt  to  founded  npon.  an  open  ac- 
count, or  npon  a  contract  express  or  Implied, 
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it  may  be  proived  In  bankruptcy,  though  the 
creditor  has  previously  brought  trover  for 
fraudulent  conversion,  Instead  of  assumpsit 
for  the  balance  due.  See,  also,  Frey  v.  Tor- 
rey,  70  App.  Div.  166,  75  N.  Y.  Supp.  40;  Id., 
175  N.  Y.  501,  67  N.  B.  1082. 

In  Standard,  etc.,  Co.  v.  Kattell,  132  App. 
Div.  539, 117  N.  Y.  Supp.  32,  where  the  plain- 
tiff had  brought  a  prior  action  in  assumpsit, 
and  also  proved  his  debt  in  bankruptcy  and 
received  a  dividend  covering  a  portion  of 
his  claim,  it  was  held  that  proof  of  the  debt 
In  the  bankruptcy  proceedings  was  not  a 
waiver  of  his  right  to  maintain  an  action  ex 
delicto  for  the  fraud,  and  that  the  action  of 
assumpsit,  not  being  for  the  same  cause,  was 
not  a  bar  to  the  action  of  tort  It  would 
seem,  however,  that  the  reasoning  of  the 
court  in  this  case  was  imsound,  if  the  action 
pleaded  to  sounded  in  tort,  and  the  plaintiff 
at  the  time  he  brought  the  prior  action  of 
assumpsit  was  aware  of  all  the  facts  essen- 
tial to  a  free  choice;  for  by  bringing  the  ac- 
tion of  assumpsit  he  afiSrmed  the  contract  as 
the  basis  of  his  cause  of  complaint,  and, 
having  done  this  with  a  knowledge  Of  all  the 
facts,  would  be  bound  by  his  election.  Noyes 
V.  Bdgerly,  71  N.  H.  500,  504,  505,  53  Atl. 
311.  And  if  the  action  pleaded  to  were  to 
be  regarded  as  brought  upon  the  contract, 
and  the  plea  as  alleging  a  prior  action  pend- 
ing upon  the  same  contract,  it  would  seem 
that  the  reasoning  was  equally  unsound,  and 
that  the  defendant  was  entitled  to  have  the 
later  suit  dismissed  and  the  plaintiff  remit- 
ted for  the  enforcement  of  his  rights  to  the 
prior  action,  where  he  would  be  allowed  to 
recover  the  balance  due  on  the  contract,  not- 
withstanding the  plea  of  discharge  in  bank- 
ruptcy. Stewart  v.  Emerson,  52  N.  H.  301, 
310;  Ciole  v.  Putnam,  61  N.  H.  422;  Mackel 
v.  Rochester  (D.  C.)  135  Fed.  904,  908. 

In  Stewart  v.  Emerson,  supra,  the  action 
was  assumpsit  for  the  price  of  goods  sold. 
The  defendant  pleaded  a  discharge  in  bank- 
ruptcy, and  the  plaintiff  replied  that  the  debt 
was  created  by  the  fraud  of  the  defendant. 
The  question  was  whether  the  plaintiff  was 
estopped,  having  brought  his  suit  upon  the 
contract,  from  setting  up  fraud  In  his  repli- 
cation; and  it  was  held.  Judge  Doe  deliver- 
ing the  opinion,  that  he  was  not  It  was 
there  said  (page  310,  52  N.  H.):  "The  plain- 
tiff declares  upon  a  promise  of  the  defend- 
ant to  pay  for  goods  sold,  and,  if  he  main- 
tains his  action,  he  maintains  it  upon  the 
contract  of  sale  aflrmed  by  him.  When  a 
party  has  an  election  between  two  inconsist- 
ent rights  or  remedies — ^for  Instance,  when 
he  can  rely  upon  a  contract,  or  renounce  the 
contract  and  rely  upon  fraud — and  he  has 
knowledge  of  all  the  facts  material  to  be 
known  In  making  a  dtolce,  his  selection  of 
one  may  be  a  renunciation  of  another.  But- 
ler v.  Hlldreth,  5  Mete.  (Mass.)  49.  But  the 
plaintiff  in  this  case  avers  the  fraud  of  the 


defendant,  not  as  the  plaintiff'B  cause  of  ac- 
tion, but  as  a  refutation  of  the  defendant's 
alleged  defense  of  discharge.  The  plaintiff 
claims  to  recover  damages,  not  for  the  de- 
fendant's fraud,  but  for  the  breach  of  his 
promise  to  pay  for  the  goods  bought;  and  in 
the  replication  he  alleges  the  fraud,  not  as 
the  ground  on  which  iiis  action  rests,  but  to 
show  that  there  is  no  ground  on  which  the 
defendant's  discbarge  can  be  applied  to  tSiia 
debt.  He  asserts,  not  that  the  sale  was  void 
for  fraud,  but  that,  by  reason  of  fraud,  the 
debt  was  not  discliarged  under  the  bankrupt 
act  He  asserts  the  fraud,  not  for  the  pur- 
pose of  rescinding  the  contract,  but  to  show 
that  the  defendant  has  not  been  relieved 
from  his  obligation  to  perform  his  part  of 
the  contract" 

If,  therefore,  the  plaintiff,  by  proving  her 
claim  In  the  bankruptcy  proceedings,  might 
under  certain  circumstances  be  held  to  have 
made  an  election  and  waived  her  right  to 
sae  in  tort  it  cannot  be  so  held  in  this  case, 
as  it  does  not  appear  that  at  the  time  of 
proving  her  claim  she  was  aware  of  all  the 
material  facts  essential  to  a  free  choice. 

[S]  And,  if  these  facts  were  proved,  there 
is  no  reason  why  she  should  not  be  permit- 
ted to  amend  her  writ  by  filing  a  declaration 
in  assumpsit  and  to  recover  the  damages 
she  sustained  by  reason  of  the  defendant's 
failure  to  keep  his  promise  to  repay  the  mon- 
ey loaned.  Sanborn  v.  Railroad,  79  AtL  642; 
Gould  V.  Blodgett,  61  N.  H.  116. 

Exception  overruled.    All  concurred. 


at  N.  H.  UB) 
WOODBURY  et  aL  v.  FEHtGUSON. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   May  2,  1911.) 

1.  Intoxicating  Liquoes  (|  108*)— Revok- 
ing LicENSK— Ordxb  or  License  Commis- 
sioners. 

Proceedings  before  license  commissioners 
on  a  complaint  that  licensees  had  violated  their 
license  is  a  judicial  proceeding;  and  the  final 
order  of  license  commissioners  revoking  the  li- 
cense is  a  judgment 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  U7;  Dec.  Dig.  |  108.*] 

2.  Intoxicating  Liquobs  (§  108*)— Revok- 
ing License — Concx-usiveness. 

The  final  order  of  license  commissioners 
revoking  a  license  in  proceedings  before  them 
on  a  complaint  that  the  licensees  had  violated 
the  license  is  conclusive  between  any  of  the 
parties  thereto  that  the  license  was  violated. 

[Ei.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  117;   Dec.  Dig.  {  108.*] 

3.  Intoxicating  Liqttobs  (|  108*)— Revok- 
ino  License— OoNCLTTsivENEss. 

Though  the  complaint  to  revoke  a  license, 
under  Laws  1903,  c.  95,  {  14,  authorizing  its 
revocation  if  it  be  violated  by  its  holder,  or  by 
his  agents,  servants,  or  any  person  in  charge 
of  the  premises,  properly  charges  the  licensees 
with  the  wrongdoing,  the  order  of  revocation, 
not  showing  that  all  or   any  of  the   licensees 
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were  peraonally  goll^  of  KUj  wrongdoins.  It 
not  condiuiTe  that  tner  were  eo  guilty. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiqiiMS.  Dec  Dig.  I  108.*] 

t  InontinTT  (}  16*)— Aotiohs. 

Eiridence  that  at  the  time  a  liquor  Ueenae 
was  Tiolated,  because  of  which  it  was  revoked, 
defendant,  the  one  of  the  licensees  who  had 
fiTcn  *.  bond  to  plaintiffs,  the  other  licensees, 
to  save  them  hannless  from  any  loss  because 
of  his  conduct  of  the  bar,  was  in  charge  of  the 
premises  where  the  license  was  exercised,  was 
inbstantial  evidence  that  be  was  i)ersonaIly 
gailty  of  the  violation,  entitling  plaintiffs  to  go 
to  the  jury  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec  Dig.  S  15.*] 

Exceptloiis  from  Superior  Ck>nrt,  RoCklng- 
ham  County;  Plummer,  Judge. 

Action  by  Frank  P.  Woodbury  end  another 
against  Hugli  Ferguson.  There  was  a  non- 
suit, and  both  parties  excepted.  PlalntifTs 
exception  sustained.  Defendant's  exception 
overruled. 

The  platntlfb  introduced  evidence  that  a 
second-class  license  for  the  sale  of  Intoxi- 
cating liquors  at  Hotel  Rockingham,  in  Sa- 
lem, was  issued  to  the  plaintiffs  and  the  de- 
fendant as  partners  on  May  1,  1908.  Fergu- 
son gave  tbe  plaintiffs  a  bond  conditioned  to 
gave  them  harmless  from  any  loss  by  reason 
of  his  conduct  of  the  bar  at  tbe  hotel.  A 
complaint  was  made  to  tbe  license  commis- 
sioners that  the  licensees  had  violated  their 
license,  and  upon  bearing  tbe  license  was  re- 
voked. The  pialntlffs  paid  the  license  bond. 
Ferguson  was  running  the  hotel  at  the  time 
tbe  violation  occurred.  All  the  evidence  was 
received  subject  to  tbe  defendant's  exception. 
A  nonsuit  wag  ordered,  and  tbe  plaintiffs  ex- 
cepted. 

W.  Dabols  Pnlver  and  O.  K.  ft  B.  T.  Bart- 
lett,  for  plaintiffs.  Eastman,  Scammon  ft 
Gardner,  for  defendant 

PEASLEE,  J.  [1]  The  proceedings  before 
tbe  license  commissioners  were  judicial,  and 
the  final  order  made  by  tbe  commissioners 
was  a  judgment  State  ▼.  Corron,  73  N.  H. 
431,  62  Ati.  1044. 

[2]  It  was  conclusive  between  any  of  the 
parties  thereto.  Lamberton  ▼.  Dlnsmore,  75 
N.  H.  574,  78  Atl.  620.  It  follows  that  the 
decree  that  the  license  be  revoked  was  prop- 
erly received  In  evidence.  If  that  fact  was 
material  to  the  Issues  l>eing  tried.  It  was  an 
essential  part  of  the  plaintiffs'  case  to  show 
tbey  bad  been  damaged  by  u  violation  of  the 
license  One  step  was  to  prove  a  violation, 
and  tills  was  properly  and  conclnsiTely  shown 
by  tbe  judgment 

[3]  Tbe  defendant  daims  that.  If  the  judg- 
ment proves  anything.  It  shows  the  plaintiffs 
equally  as  guilt?  as  tbe  defendant  If  this 
were  tme^  It  would  be  fatal  to  a  recovery 
bere.  Beaton  ft  Maine  R.  R.  ▼.  Brackett,  71 
N.  H.  «4,  490,  63  Atl.  804.  But  that  jndg^ 
molt  Is  conclusive  only  as  to  the  matters  lltl> 


gated.  Qnestloni  not  then  determined  are 
still  open.  Boston  ft  Maine  R.  B.  t.  Sargent, 
70  N.  H.  299,  47  Atl.  605,  s.  C  72  M.  H.  455, 
67  Atl.  688.  The  judgment  does  not  show 
that  all  or  any  of  the  licensees  were  person- 
ally guilty  of  any  wrongdoing.  The  statute 
provides  that  a  license  may  be  revoked  "U 
any  provision  of  this  act  is  violated  at  the 
place  designated  In  the  said  license  by  tbe 
holder  of  tbe  same,  or  by  his  agents,  serv- 
ants, or  any  person  whomsoever  in  charge  of 
said  premises."  Laws  1903,  c.  95,  |  14.  A 
complaint  under  this  statute  properly  charges 
tbe  licensees  with  wrongdoing,  l)ecause  as 
between  them  and  the  state  tbey  are  re- 
sponsible for  the  conduct  of  the  business,  no 
matter  who  Is  In  actual  charge  of  It  It  is 
like  the  ordinary  case  where  one  Is  legally 
responsible  for  another's  failure  to  perform' 
a  legal  duty.  If  tbe  violation  had  been  tbe 
unauthorized  act  of  a  bartender,  the  license 
would  have  been  forfeited ;  and,'  if  the  bar- 
tender bad  been  notlSed  of  the  complaint  by 
the  defendants,  tbe  judgment  would  have 
bound  blm  in  a  subsequent  proceeding  by  the 
licensees  to  recover  from  blm  tbe  damages 
caused  by  his  wrongful  act  Gre^  ▼.  Com- 
pany, 68  N.  H.  247,  46  Atl.  26.  Tbe  situation 
Is  not  a  novel  one.  "In  many  instances  sev- 
eral parties  may  be  liable  in  law  to  the  per- 
son Injured,  while  as  between  themselves 
some  of  tbem  are  not  wrongdoers  at  all ;  and 
the  equity  of  the  guiltless  to  require  the  ac- 
tual wrongdoer  to  respond  for  all  tbe  dam- 
ages, and  the  equally  Innocent  to  contribute 
bis  proportion.  Is  complete."  Nashua,  eta, 
Co.  ▼.  Railroad,  62  N.  H.  159, 160. 

[4]  To  show  that  the  real  wrongdoer  was 
tbe  present  defendant,  the  plaintiffs  intro- 
duced evidence  that  at  tbe  time  the  license 
was  violated  the  defendant  was  in  charge  of 
the  premises  where  the  license  was  exercised. 
This  was  substantial  evidence  trading  to 
prove  that  the  defendant  was  i>ersonally 
guilty,  and  entitled  the  plalntiSs  to  go  to  the 
jury  on  that  question. 

No  other  objections  to  tbe  admissibility  or 
sufficiency  of  the  evidence  have  been  argued 
and  none  are  perceived. 

Plaintiffs'  exception  sustained.  Defend- 
ant's exception  overruled.    All  concnrred. 


(2  Boyce,  1S7) 

ORAT  ▼.  STEELS  et  aL 

(Superior   Court    of   Delavmre.      New   Castle. 
March  28,  1911.) 

ExECTTTioir  a  222*)— Notice  ov  Saia— Pdb- 

UOATIOn. 

Rev.  Code  1862,  amended  to  1893,  p.  835, 
e.  Ill,  f  23,  reauiring  notice  of  sheriFs  sale 
to  be  published  iot  two  weeks  previous  to  the 
sale  in  two  newspapers  with  not  more  than  three 
insertions  a  week  in  any  one  newspaper,  does 
not  require  the  first  publication  to  be  made  on 
tbe  fourteenth  day  preceding  the  sale,  and  per- 
mits it  to  t>egin  before  the  two-weeks  period. 
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Making  tie  notice  legal  If  It  appears  at  least 
once  in  the  two  newapapera  for  each  of  the 
two  weeks. 

[Ed.  Note.— For  other  cases,  see  Execatioii, 
Cent  Dig.  fl  62^-633 ;    Dec.  Dig.  i  222.»] 

Action  by  Harry  L.  Gray  against  Harry 
Steele  and  another.  Rule  to  show  cause  why 
sheriffs  sale  should  not  be  set  aside.  Rule 
discharged. 

Argued  before  PENNBWIIXj,  O.  J.,  and 
WOOLLEY  and  RICE,  JJ. 

Robert  Adair,  for  petitioner.  T.  Bayard 
Uelsel  and  Walter  H.  Hayes,  for  defendants. 

RICE,  J;  (delivering  the  opinion  of  the 
court).  This  was  a  hearing  on  a  rule  to 
show  cause  why  a  sheriff's  sale  should  not 
be  set  aside. 

The  facts  are  that  on  January  31,  1911, 
one  Harry  I*  Gray,  the  plaintiff  in  a  Judg- 
ment obtained  In  the  Superior  Court,  caused 
to  be  Issued  out  of  this  court  a  writ  of  ven- 
ditioni exponas  directing  the  sheriff  of  New 
Castle  county  to  expose  for  sale  certain  lands 
and  tenements,  described  In  said  writ,  and 
belonging  to  Harry  Steele  and  Alice  Steele, 
the  defendants  in  the  judgment  before  men- 
tioned, and  that  he,  the  sheriff,  should  have 
the  money  before  the  Judges  of  the  Superior 
Court  on  Monday,  the  6th  day  of  March, 
1911.  In  compliance  with  section  23,  c. 
Ill,  of  the  Revised  Code  of  the  Laws  of 
Delaware  of  1852,  amended  to  1893,  the 
sheriff,  among  other  things  provided  for  in 
that  section,  caused  notices  of  the  sale  to 
be  advertised  In  the  Morning  News  and 
the  Evening  Journal,  two  newspapers  of  the 
county,  wherein  the  said  properly  was  sit- 
uated, the  said  newspapers  being  published 
daily  (Sundays  excepted).  The  advertise- 
ment of  the  notice  being  published  In  the 
Morning  News  on  February  3d,  8th,  11th, 
13th,  15th,  and  17th,  and  in  the  Evening 
Journal  on  February  3d,  6th,  9th,  13th,  leth 
and  17th,  and  the  property  was  advertised 
to  be  sold  on  February  18th,  and  on  that 
day  the  sale  was  held  and  the  property  sold. 
On  March  10th  the  defendants  in  the  writ 
came  Into  court  with  a  petition  setting  forth 
five  reasons  why  the  sheriff's  sale  should  be 
set  aside,  and  praying  that  a  rule  should  be 
Issued  out  of  this  court,  and  directed  to 
Harry  L.  Gray,  the  plaintiff,  Charles  H.  Lip- 
plncott,  the  purchaser  at  the  sale,  and  to 
James  Logue,  sheriff  of  New  Castle  county, 
for  them  to  appear  and  show  cause  If  any 
they  had,  why  the  said  sate  should  not  be 
declared  void,  vacated  and  set  aside  for  the 
reasons  In  the  petition  set  forth.  The  rule 
Issued  and  service  upon  the  same  was  ac- 
cepted by  the  respective  attorneys  represent- 
ing the  sheriff  and  the  purchaser,  and  the 
rule  as  to  Harry  L.  Gray  was  returned  "Non 
est  inventus,"  bnt  subsequently  he  appeared 
by  counsel. 


At  the  hearing  counsel  for  the  petitioners 
abandoned  the  third,  fourth  and  fifth  rea- 
sons set  forth  In  the  petition,  and  urged  only 
the  reasons  stated  In  paragraphs  1  and  2 
of  the  petition,  as  grounds  for  setting  the 
sale  aside. 

We  shall  first  consider  the  reasons  set 
forth  In  paragraph  2  of  the  petition,  this 
paragraph  reading  as  follows: 

"2.  That  no  advertisement  of  the  said  sale 
was  delivered,  at  least,  ten  (10)  days  before 
the  day  of  sale  to  the  petitioners,  or  either 
of  them,  they  being  the  defendants  in  the 
said  writ,  nor  was  any  such  advertisement 
left  at  the  usual  place  of  abode  of  the  said 
defendants  (your  petitioners)  In  the  said 
county,  as  required  by  the  statutes  of  the 
state  of  Delaware,  In  such  cases  made  and 
provided,  although  your  petitioners  have  had 
a  known  place  of  abode  In  the  said  county 
throughout  the  entire  period  of  their  resi- 
dence in  the  city  of  Wilmington  as  aforesaid. 
In  which  period  the  time  during  which  sucb 
advertisement  should  have  been  delivered  to 
them  personally,  or  left  at  their  usual  place 
of  abode.  Is  included." 

The  court  are  of  the  opinion  that  the 
weight  of  the  evidence  produced  at  the  hear- 
ing, is  against  this  contention  and  refuse  to 
set  the  sale  aside  for  the  reasons  set  forth 
In  paragraph  2  of  the  petition. 

We  shall  next  consider  paragraph  1  and 
the  reasons  there  set  forth,  the  paragraph 
being  as  follows: 

"That  public  notice  of  the  said  sale  on  the 
said  eighteenth  (18th)  day  of  February,  was 
not  posted  according  to  the  provisions  of  the 
laws  of  Delaware;  and  that  notice  of  such 
sale  was  not  advertised  In  two  (2)  newspa- 
pers In  the  manner  and  for  the  time  requir- 
ed by  the  statutes  of  Delaware." 

As  there  was  no  evidence  produced  to 
show  that  the  notices  of  the  advertisement 
were  not  posted  as  required  by  law  we  shall 
not  consider  that  portion  of  the  paragraph. 
As  to  the  second  reason  stated  In  paragraph 
one,  this  being  the  main  reason  urged  by 
the  counsel  for  the  petitioners,  he  contends 
that  the  meaning  of  section  23  Is  that  no< 
tices  of  the  sale  must  be  advertised,  for 
three  times  a  week  for  two  weeks  Imme- 
diately preceding  the  day  set  for  the  sale^ 
in  two  newspapers  of  the  county  wherein 
the  property  Is  situated,  and  that  the  no- 
tice should  be  first  published  In  both  news- 
pai>ers  on  the  fourteenth  day  Immediately 
preceding  the  day  of  the  sale.  We  believe 
that  the  Legislature  did  not  Intend  such  a 
restricted  meaning  to  be  given  to  section  23, 
and  that  the  Intention  of  the  Legislature 
was  to  provide  that  the  public  should  have 
at  least  a  two  weeks  notice  previous  to  the 
day  of  the  sale,  and  that  the  advertisement 
In  the  newspapers,  required  to  be  Inserted 
"for  two  weeks  previous"  thereto,  may  be 
begun  prior  to  the  said  period  of  two  weeks. 
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and  would  be  legal  If  ttie  sheriff  thereafter 
compiled  with  the  other  provision  of  the 
statute  In  having  at  least  one  Insertion  In 
the  two  newspapers  for  each  of.  the  said  two 
weeks. 

The  court  therefore  are  of  the  opinion 
that  the  sheriff  compiled  with  the  provisions 
of  section  23,  c.  Ill,  of  the  Revised  Code, 
when  he  caused  the  notice  of  the  sale  to  be 
advertised  In  two  newspapers  for  at  least 
once  a  week  for  the  two  weeks  previous  to 
the  time  of  said  sale,  and  first  Inserted  the 
advertisement  of  the  notice  on  the  3d  day 
of  February  which  was  at  least  two  weeks 
I««Tlou8  to  the  time  of  the  sale. 

It  Is  ordered  by  the  court  that  the  rule  be 
discharged. 


(I  Boree^  400) 

STATE  v.  COPPERMINES  CO. 

(SnpetiOT   Court   of    Delaware.     New    Caatle. 

March  10,  1911.) 
Taxatioh  (I  371%*)  —  Awmbkbht  —  Abmss- 

KEKT    0»   COEPOBATB   PBOPIKTS" — STATUTKS— 
CONSTBTFCnOIt. 

21  Del.  Laws,  c.  166,  entitled  "An  act  to 
raise  revenue  by  taxing  certain  corporations," 
requires  every  corporation  to  file  with  the  Secre- 
tary of  State  an  annual  report  atatiog  the 
amount  of  its  capital  and  other  matters  required 
for  the  information  of  the  Secretary  of  State  in 
determining  the  basis  of  its  franchise  taxation, 
and  on  failure  to  make  such  report  the  Secre- 
tary of  State  may  fix  the  amount  of  the  franchise 
taxes  in  whatever  manner  he  may  deem  practi- 
cal. The  statute  also  provides  that  the  Secre- 
tary of  State  shall  certifv  and  report  to  the 
Treasurer  the  statement  of  the  iMisls  of  the  an- 
nnal  license  fee  and  the  amount  of  tax  due 
thereon ;  sncb  tax,  when  determined,  being  a 
debt  from  the  corporation  upon  which  an  action 
at  law  may  he  maintained.  A  corporation  whose 
capital  stock  had  been  |6a000,00(>,  during  moat 
of  the  year  reported  it  as  $5,000,000 ;  the  report 
being  made  jnat  previous  to  a  reduction  to  that 
amount  Held,  that  the  Secretary  of  State  was 
not  concluded  by  the  report  of  such  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  619;  Dec  Dig.  {  371%.*] 

Action  by  the  State  against  the  Copper- 
mines  Company.    Judgment  for  the  State. 

Case  stated  (No.  65,  January  term,  1911). 
The  facts  appear  In  the  opinion  of  the  court 

Argued  before  PBNNEWILL,  C.  J.,  and 
OONBAD  and  WOOIXEX,  JJ. 

Joslah  O.  Wolcott,  D^.  Atty.  Gen.,  for 
the  Stat&    Marvel  &  Marvel,  for  defendant 

WOOLIiST,  J.  (delivering  the  opinion  of 
the  conrt).  The  matter  In  issue  In  this  case 
has  been  submitted  upon  an  agreed  state  of 
fkcts,  from  which  It  appears  that  the  defend- 
ant Is  a  coriwratlon  organized  nnder  the  gen- 
eral corporation  laws  of  the  state  of  Dela- 
ware, with  a  capital  stock  of  $60,000,000  au- 
thorized by  amendment  to  Its  certificate  of 
faicorporation,  filed  In  1908;  that  on  the  22d 
day  of  December,  A.  D.   1909,  by  another 


amendment  to  Its  certificate  of  Incorporation, 
its  authorized  capital  stock  was  decreaseil 
from  $60,000,000  to  $5,000,000;  that  on  or 
before  the  first  Tuesday  In  January,  A  D. 
1910,  the  defendant  filed  Its  annual  report  as 
required  by  the  statute,  setting  forth.  Inter 
alia,  that  Its  authorized  capital  stock  was 
$5,000,000;  that  on  or  before  the  first 'Tues- 
day In  February,  A.  D.  1910,  the  Secretary  of 
State  of  the  state  of  Delaware  certified  to  the 
Treasurer  of  the  state  of  Delaware  the  basis 
of  the  annual  license  fee  or  franchise  tax  and 
the  amount  thereof  due  from  the  defendant 
corporation;  that  the  basis  of  the  annual  li- 
cense fee  or  franchise  tax  of  the  defendant, 
so  certtfied  by  the  Secretary  of  State,  was  de- 
termined and  computed  on  an  authorized  cap- 
ital stock  of  $60,000,000  from  the  1st  day  of 
January,  A.  D.  1909,  to  the  22d  day  of  De- 
cember, A.  D.  1909,  and  upon  an  authorized 
capital  stock  of  $5,000,000  from  the  latter 
date  to  the  Ist  day  of  January,  A.  D.  1910, 
and  the  amount  thereof  was  ascertained  to  be 
the  sum  of  $1,494.44 ;  that  the  defendant  cor- 
poration made  application  to  the  Governor  of 
the  state  of  Delaware  for  a  review  of  the 
assessment  and  readjustment  of  the  tax  by 
iillng  with  him  a  petition  of  appeal,  the  pray- 
er of  which  was  refused,  whereupon  the  state 
of  Delaware  Instituted  this  action  to  recover 
from  the  defendant  the  amount  of  the  fran- 
chise tax  assessed  against  it 

The  statute  by  force  of  which  the  license 
fees  or  franchise  taxes  of  corporations  are 
assessed  and  collected.  Is  chapter  166,  vol.  21, 
Laws  of  Delaware,  entitled  "An  act  to  raise 
revenue  for  the  state  by  taxing  certain  cor- 
porations," the  general  provisions  of  which, 
so  far  as  they  apply  to  the  question  Involved 
in  this  case,  are  as  follows:  .  . 

Every  corporation  Is  required  to  file  with 
the  Secretary  of  State,  on  or  before  the  first 
Tuesday  In  January  In  each  year,  an  annual 
report,  which  shall  state  the  amount  of  Its 
authorized  capital  and  such  other  matters  as 
are  required  for  the  information  of  the  Secre- 
tary of  State  in  determining  the  basis  of  Its 
franchise  taxation.  Upon  the  failure  or  neg- 
lect of  a  corporation  to  make  such  return 
within  the  time  prescribed,  the  Secretary  of 
State  may  ascertain  and  fix  the  amount  of 
its  annual  license  fee  or  franchise  tax  and 
the  basis  upon  which  the  same  is  determined, 
in  such  manner  as  he  may  deem  practicable. 

After  establishing  the  rates  of  taxation, 
which  for  corporations  of  the  class  of  the 
defendant  are  fixed  and  graduated  according 
to  the  amounts  of  their  authorized  capital 
stock,  the  statute  directs: 

"That  the  Secretary  of  State  shall  certify 
and  report  to  the  State  Treasurer,  on  or  be- 
fore the  first  Tuesday  of  February  In  each 
year,  a  statement  of  the  basis  of  the  annual 
license  fee  or  franchise  tax  determined  from 
the  annual  report  filed  by  each  corporation 
as  hereinbefore  required,  and  the  amount  of 
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tax  due  thereon;  *  *  *  such  tax  whoi  de- 
termined shall  be  a  debt  due  from  such  cor- 
poration *  *  *  to  the  state,  for  which  an 
action  at  latr  may  be  maintained.    «    •    •  " 

Upon  the  facts  and  the  law  as  stated,  the 
contention  of  the  defendant  la  that  the  pur- 
pose of  the  law  In  requiring  a  corporation  to 
file  an  annual  report  Is  to  supply  the  Secre- 
tary of  State  with  Information  from  which 
be  may  determine  the  basis  of  Its  annual  li- 
cense fee  or  franchise  tax,  and  In  determin- 
ing the  basis  for  such  a  fee  or  tax,  the  Secre- 
tary of  State  la  limited  to  and  bound  by  the 
contents  of  such  a  report  when  it  is  filed 
within  the  time  prescribed  by  the  statute. 

Ck)nsldered  with  respect  to  the  contention 
of  the  defendant,  an  examination  of  the  stat- 
ute cited  discloses  several  things.  It  is  evi- 
dent that  the  purpose  of  the  law  in  requiring 
corporations  to  make  annual  reports  to  the 
Secretary  of  State,  is  to  enable  that  officer  to 
determine  the  basis  of  their  annual  license 
fees,  especially  when  such  determination  rests 
wholly  or  in  part  upon  the  information  that 
can  be  acquired  only  from  the  corporations 
themselves,  as  for  Instance  the  character  of 
the  business  pursued  and  the  amount  thereof 
transacted  within  and  without  the  state  of 
Delaware. 

It  is  further  evident  that  It  is  the  policy 
of  the  law  to  exact  the  payment  of  a  tax  for 
the  enjoyment  of  corporate  privileges.  The 
Legislature  has  seen  proper  to  exact  this  tax 
annually,  and  by  the  law  has  established  as 
the  basis  of  its  assessment,  among  other 
things,  the  amount  of  the  authorized  capital 
of  a  corporation  and  the  method  and  place 
of  its  employment  during  the  year  embraced 
within  the  rq)ort  required  to  be  filed  annual- 
ly. It -is  therefore  certain  that  as  the  law 
contemplates  an  annual  taxation  on  the  basis 
of  an  annual  authorized  capitalization,  the 
law  requires  a  corporation  in  making  its  an- 
nual report  to  give  accurately,  truthfully  and 
fully  the  status  of  its  capitalization  for  the 
whole  year,  with  reference  to  which  Its  re- 
port is  required  to  be  made. 

It  is  further  evident  that  the  law  places 
upon  the  Secretary  of  State  the  duty  of  as- 
sessing the  tax  and  directs  blm  to  the  annual 
report  of  each  corporation,  that  he  may  be 
Informed  how  to  determine  the  basis  and  fix 
the  rate  prescribed  by  law.  While  the  law 
thus  directs  resort  to  the  annual  report  for 
the  basis  upon  wblch  the  tax  is  to  be  assess- 
ed, it  in  no  wise  limits  the  Secretary  of  State 
to  the  report,  when  he  has  reason  to  believe 
that  the  report  is  either  false  or  does  not  con- 
tain the  whole  truth,  for  the  statute  which 
places  upon  him  the  duty  to  determine  the 
basis  of  the  tax  ftom  the  annual  report,  like- 
wise provides  that  "he  shall  have  power  to 
inquire  into  the  truth  or  falsity  of  every  re- 
port required  to  be  filed  by  this  act  as  znay 
be  necessary  to  carry  out  the  provisions  here- 
of." 


If  acting  upon  this  authority  he  finds  a  i»- 
port  of  a  corporation  to  contain  false  mattef, 
or  not  to  state  the  whole  truth,  he  surely  to 
not  bound  by  the  report  which  he  to  author- 
ized to  investigate  and  U  necessary  repudi- 
ate. 

An  examination  of  the  report  filed  by  the 
defendant  corporation,  a  copy  of  whldi  to  an 
exhibit  in  this  case,  discloses  a  statement 
which  required  the  Secretary  of  State  to  use 
hto  statutory  power  of  Inquiry  with  respect 
to  its  truth  or  falsity.  The  report  to  dated 
December  10,  1906,  and  certlfl^  to  an  author- 
ized capitalization  of  $5,000,000.  A  compari- 
son of  thto  statement  with  the  records  of  hto 
own  office  must  have  shown  the  Secretary  of 
State,  if  the  agreed  state  of  facts  in  thto  case 
be  correct,  that  at  that  date  the  authorized 
capital  stock  of  the  defendant  corporation 
was  $00,000,000  and  not  $^,000,000;  that  the 
authorized  capital  of  $60,000,000  was  reduced 
to  an  authorized  capital  of  $5,000,000  on  De- 
cember 22,  1909,  which  was  a  date  subse- 
quent to  the  date  of  the  report;  and  that  for 
one  portion  of  the  year  the  authorized  cap- 
ital stock  of  the  corporation  was  $60,000,000, 
and  for  another  portion  of  it  was  $5,000,000. 
As  the  annual  report  of  the  defendant  corpo- 
ration failed  to  give  the  Secretary  of  State 
the  information  necessary  imder  the  law  to 
enable  him  to  determine  the  basto  of  its  an- 
nual license  fee  or  franchise  tax,  we  are  of 
opinion  that  the  Secretary  of  State  acted 
within  the  power  conferred  upon  him  by  law, 
in  determining  the  basto  of  the  tax  from  the 
records  of  his  own  office,  and  in  ascertaining 
the  amount  of  the  tax  by  applying  to  the  au- 
thorized capital  stock  of  the  corporation  as  tt 
extoted  and  was  changed  during  the  year, 
the  appropriate  statutory  rates  of  taxation, 
and  that  the  defendant's  petition  of  appeal 
was  properly  dtomlssed  by  the  Governor  of 
the  state  of  Delaware.  The  court  therefore 
directs  that  Judgment  be  entered  in  thto  case 
in  favor  of  the  plaintiff  for  the  sam  of  $1,- 
494.44,  with  Interest  at  the  rate  of  1  per  cen< 
turn  per  month  from  the  1st  day  of  May,  A. 
D.  laia 

(2  BoTCe,  406) 

STATE)  T.  BROWN  et  al. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
Sussex.      Feb.    13,    1911.) 

1.  CBimir^i,  Ia.w  ({  619*)  —  CoirmsiONS — 

VOLUNTART  CHABAOTBB— ARBEST. 

Confesslona  obtained  at  a  coroner's  inquest 
under  oath,  while  accused  were  in  the  custody 
of  the  sheriff,  having  been  taken  from  the  jau 
handcuffed  to  the  scene  of  the  mnrder,  where 
the  inquest  was  held,  were  involuntary  and  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  H  1168-1174;  Dec  Dig.  { 
519.*] 

2.  CanaifAi.  Law  d  631*)  —  CoNncssiORS — 
voluntabt  chajiacm  —  prkliuhrabt 
Proof. 

Where  a  detective  was  offered  to  prove  a 
confession  obtained  from  accused,  they  were  en- 
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titled  to  cioas-examlne  bim  to  ascertain  whether 
any  indacement  had  been  held  ont,  and  to  show 
by  another  witness  that  the  confession  was  in 
fact  obtained  by  indacement,  before  the  detective 
would  be  permitted  to  disclose  the  same. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  H   1212-1217 ;    Dec.  Dig.  I 

X  CKiiaiTAi.  Law  (f  620*)— Etidxnob— Coir- 

FK88I0NS— PBOMIBE. 

A  Statement  by  witness  to  the  prisoner,  at 
the  time  of  an  alleged  confession,  that  the  pris- 
oner should  tell  the  truth,  that  it  would  be 
better  for  him,  was  not  sudi  an  indacement  aa 
would  require,  the  exclusion  of  the  confession  as 
inToluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  i  1176;   Dec.  Dig.  |  620.*] 

4.  HoHiciDX   (H  11,  146*)— Mubdkk-"Mai.- 

ICE." 

"Malice;"  as  an  element  of  murder,  ia  a 
condition  of  the  mind  or  heart  It  is  not  re- 
stricted to  spite  or  maleTolence  towards  the  par- 
ticular person  slain,  but  includes  general  ma- 
lignity and  reckless  disiegard  of  nnman  life, 
which  proceed  from  a  heart  void  of  a  just  sense 
of  social  duty  and  fatally  bent  on  mischief,  so 
diat,  wherever  the  fatal  act  is  done  deliberately 
or  without  adequate  cause,  the  law  preaumes 
that  It  was  done  with  malice,  and  the  burden  is 
on  the  prisoner  to  show  that  the  act  wm  not 
malicioua. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  15,  16,  266-271;  Dec.  Dig.  H  11. 
146w* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4298-4304 ;   vol.  8.  pp.  7712,  7713.] 

5.  Homicide  (§  80*)- Pmncipau  and  Aooes- 
BOBiES — Statutes. 

Rev.  Code  1852,  amended  to  1893,  p.  975. 
e.  133,  S  1,  provides  that  every  person  who  shall 
abet  procure,  command,  or  counsel  any  other 
person  or  persons  to  commit  any  crime  or  mis- 
demeanor, shall  be  deemed  an  accomplice,  and 
eqoally  criminal  aa  the  principal  offender,  and 
shall  be  punished  in  the  same  manner.  Beld 
that  where  either  of  several  alleged  to  be  impli- 
cated in  a  homicide  inflicted  the  mortal  wound. 
It  waa  sufSdent  for  the  conviction  of  the  others, 
provided  they  were  aiding  and  assisting  in  the 
aaaault  on  deceased. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  48-51 ;  Dec.  Dig.  |  80.*] 

&  Cbikinal  Law  (§  538*)  — Weiqht— Evi- 
dence—CoifFESsiONs. 

Where  a  confession  of  guilt  was  reduced  to 
writing  and  signed  by  the  person  malting  it  de- 
liberately, without  being  influenced  by  threats 
or  promises  by  others,  it  should  be  regarded  as 
convindug  evidence,  in  the  absence  of  proof  to 
the  contrary ;  the  degree  of  credit  bdnc  for  the 
iary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1227-1229;  Dec.  Dig.  | 
53a'] 

7.  Cbimihai,  Law  (K  424,  528*)— Bvidencb— 
Confession— CoDEFENDANTs. 

After  the  commission  of  a  crime  has  been 
accomplished,  no  one  engaged  in  it  can,  by  any 
•nbsequent  declaration  of  hia  own,  not  made  or 
done  IB  the  presence  of  any  of  the  others,  atFect 
tbem ;  and  a  confession  is  therefore  not  admis- 
sible against  codefendants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1002-1010;  Dec.  Dig.  H 
424.  52&*] 

8.  CBimNAL  Law  (}  308*)- Bubden  of  Pboof 

— PRKSmCFTION  OF  INNOCENCE. 

In  order  to  convict  of  a  crime,  the  burden 
is  on  the  state  to  prove  every  material  element 


of  the  offense  charged;  the  accused  being  pre- 
sumed innocent  until  his  guilt  is  establisned 
beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  731;    Dec  Dig.  |  S0&*] 

9.  Cbiminai.  Law  (i  661*)  —  "Reasonable 

Doubt." 

Proof  beyond  a  "reasonable  doubt"  does 
not  require  that  guilt  be  established  with  the 
absolute  certainty  of  a  mathematical  demonstra- 
tion, nor  does  it  mean  a  vague,  speculative,  or 
whimsical  doubt  nor  a  mere  possible  doubt 
but  such  a  doubt  as  an  intelligent,  reasonable, 
and  impartial  man  may  honestly  entertain  after 
a  careful  examination  and  consdous  considera^ 
tion  of  all  the  evidence. 

[B^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1267 ;  Dec.  Dig.  |  561.* 

For  other  definitions,  see  Woida  and  Piirases, 
voL  7,  pp.  5958-5872 ;   vol.  8,  p.  7779.] 

Earl  Hugo  Brown  and  another  were  In- 
dicted and  tried  for  mnrder.  Verdict  of 
guilty. 

Argned  before  PENNEWILU  O.  J^  oncl 
BOYCE  and  CONRAD,  33. 

Frank  M.  Jones,  Depnty  Atty.  Oen.,  for 
the  State.  Daniel  J.  Layton,  Jr.,  for  defend- 
ant Brown.  Charles  S.  Richards,  for  defend- 
ant Sharp. 

At  the  trial  the  state  produced  evidence 
consisting  chiefly  of  oral  confessions  of  the 
prisoners  made  to  different  witnesses  to  the 
effect:  That  on  the  morning  of  June  21, 
1910^  the  prisoners  (two  colored  boys  about 
the  ages  of  17  and  18  years,  together 
with  John  Rogers  (a  white  boy  about  15 
years  oio,  who  was  afterwards  murdered), 
were  sent  by  Mr.  Wllmore  M.  Rogers,  the 
father  of  the  deceased,  out  in  his  field  to 
thin  or  sucker  com.  That  after  reaching 
the  field  some  slight  altercation  arose  between 
the  boy  Rogers  and  the  two  colored  boys  and 
they  subsequently  proceeded  with  their  work, 
but  the  effect  of  the  altercation  was  to  leave 
In  the  minds  of  the  colored  boys  a  desire  to 
kill  John  Rogers,  and  they  discussed  plans  as 
to  bow  they  might  put  him  to  death.  Their 
first  idea  was  to  dub  him  to  death  with  the 
thinning  sticks  which  they  were  using  In 
their  work,  but  the  opportunity  not  present- 
ing Itself  they  continued  working  until  the 
noon  hour  without  further  trouble.  Upon 
returning  to  their  work  In  the  afternoon, 
John  Rogers,  the  boy  who  was  killed,  took 
with  him  Into  the  field  a  shot  gun  for  the 
purpose  of  shooting  a  flicker  which  they 
heard  down  in  the  woods  adjoining  the  field 
where  they  were  working.  He  told  the  (Color- 
ed boys  to  proceed  with  their  work  while  he 
went  into  the  woods  to  shoot  the  bird.  He  soon 
came  back,  having  failed  to  shoot  It,  and  not 
feeling  very  well  sat  down  on  the  ditch  bank 
under  a  tree,  gave  the  gun  to  the  colored  boy 
Brown  and  told  him  to  go  In  the  woods  and 
shoot  the  flicker.  Brown  went  and  shot  the 
flicker  and  came  back  with  the  gun.  In  the 
meantime  Rogers  had  lain  down  and  fallen 
asleep.    He  was  lying  on  his  left  side  with 
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bis  back  towards  wbere  Brown  came  wltb 
tbe  gun.  Seeing  Rogers  in  tbis  position, 
baU  or  wbolly  unconscious  and  dozing,  tbe 
two  colored  boys  tbougbt  tbat  tben  was  tbe 
proper  time  to  carry  out  tbelr  purpose,  whlcb 
tbey  Iiad  formed  in  tbe  morning,  of  killing 
tbe  boy  Rogers.  Accordingly  Bbarp  said, 
"Now  is  your  chance,"  and  Brown,  being 
wltbln  three  or  four  feet  of  where  Rogers 
lay  asleep,  picked  up  tbe  single-barrel  shot- 
gun, placed  it  across  bis  knee,  deliberately 
aimed  at  the  back  of  Rogers'  head  and  fired, 
bitting  him  with  deadly  effect  and  causing 
Instant  death;  their  statement  being  tbat  be 
never  moved  or  quivered.  Finding  that  Rog- 
ers -was  dead  they  dragged  him  face  down- 
ward across  tbe  rough  ground  to  a  thicket 
or  woods  in  the  neighborhood  of  a  quarter 
of  a  mile;  Sharp  in  the  meantime  having 
gone  to  the  bouse  and  obtained  a  shovel  with 
which  they  dug  a  bole  and  buried  and  cov- 
ered up  tbe  dead  boy,  and  also  concealed  the 
gun  in  like  manner  in  a  very  shallow  trench. 
They  tben  continued  tbelr  work  until  night- 
fall and  upon  going  back  to  Mr.  Rogers' 
house  were  asked  by  Mr.  Rogers  what  bad 
become  of  John.  They  said  he  bad  gone  into 
the  woods  to  shoot  a  bird  and  they  bad  come 
on  home.  After  waiting  a  reasonable  time 
for  tbe  dead  boy  to  come  back  members  of 
the  family  went  out  to  searcb  for  tbe  miss- 
ing boy,  taking  the  two  colored  boys  with 
them  to  show  tbem  where  John  was  last 
seen.  Tbey  searched  for  some  time  unsuc- 
cessfully, the  colored  boys  intentionally  lead- 
ing tbem  away  from  tbe  spot  where  they 
had  burled  John.  Finally  neighbors  Were 
sent  for  and  came  over-  and  assisted  In  the 
searcb.  A  brother  of  the  dead  boy  found 
tbe  mound  of  fresh  earth  where  be  vras 
buried  and  upon  removing  tbe  loose  dirt 
with  his  hands  discovered  the  body  of  bis 
dead  brother.  Some  one  of  tbe  party  also 
found  the  gun  near  tbe  body.  Upon  being 
charged  with  tbe  crime  the  colored  boys  ad- 
mitted tbe  killing;  their  statements  varying 
somewhat  as  to  who  did  tbe  actual  killing, 
but  each  admitted  bis  participation  in  tbe 
crime. 

Tbe  state  sought  to  Introduce  In  evidence 
a  statement  made  by  the  prisoners  at  the 
coroner's  inquest  under  oath,  taken  In  writ- 
ing and  signed  by  tbe  prisoners,  they  being 
at  the  time  In  the  custody  of  tbe  sheriff, 
baring  been  taken  from  tbe  Jail  handcuffed 
to  tbe  scene  of  tbe  murder  where  tbe  said 
Inquest  was  held. 

.  Mr.  Layton,  ooonsel  for  tbe  prisoner 
Brown,  objected  on  tbe  ground  that,  where 
a  person  is  suspected  of  a  crime,  or  is  under 
arrest  charged  with  a  crime,  and  Is  taken  be- 
fore a  ooroner'a  Jury,  and  put  upon  oath,  any 
statement  so  made  amounting  to  a  confes- 
sion is  not  a  voluntary  statement  and  is  in- 
admissible. 1  Greenleaf,  225,  226;  Roscoe's 
Crim.  EVn  P.  47;  Underbill,  Crim.  Ev.  131; 
People  V.  Mondon,  103  N.  T.  211,  8  N.  E. 
496,  67  Am.  Rep.  709;   People  T.  Cbapleau, 


121  N.  T.  266,  24  N.  a  469;  People  T.  Mc- 
Mahon,  16  N.  Y,  384;  Lyons  ▼.  People,  137 
111.  602,  27  N.  H.  677;  State  v.  Xoung,  119 
Mo.  495,  24  S.  W.  1038;  2  StarUe,  Bv.  star  p. 
89;  McKelvy,  Bv.  117;  Wilson  v.  State,  110 
Ala.  1,  20  South.  415,  55  Am.  St  Rep.  17,  dis- 
senting opinion;  State  V.  Garvey,  26I;a.  Ann. 
191 ;  Farkas  v.  State,  60  Miss.  847;  Shoeffler 
V.  State,  8  Wis.  823. 

PENNEWILL,  a  J.  (delivering  the  opin- 
ion of  tbe  court).  [1]  It  is  admitted  tbat 
these  alleged  confessions  were'  obtained  at 
the  coroner's  inquest  and  after  the  prisoner 
was  sworn  as  a  witness,  after  it  was  known 
that  a  crime  bad  been  committed  and  not 
only  that,  but  that  suspicion  rested  upon  tbe 
prisoner  Bbd  be  was  practically  Charged  then 
with  tbe  crime,  and  had  been  incarcerated 
for  it,  and  was  taken  from  the  Jail  to  tbe 
coroner's  inquest  there  testifying  under  oath. 
We  tliink  that  under  tbe  law  that  has  been 
cited,  and  under  the  peculiar  facts  and  cir- 
cumstances of  this  case,  tbe  alleged  confes- 
sion is  not  admissible.  We  therefore  sus- 
tain tbe  objection. 

The  state  further  sought  to  show  by  W.,  a 
state  defective,  an  admission  made  by  one 
or  both  of  tbe  prisoners  as  to  what  tbey  had 
done  wltb  the  body  of  the  boy  after  shooting 
him.  Mr.  Layton  was  permitted  to  cross-ex- 
amine tbe  witness  as  to  whether  or  not  any 
Inducement  was  held  out,  which  elicited  tbe 
answer:  "I  said  tbat  the  boys  were  to  tell 
the  truth  and  nothing  but  the  truth  in  tbe 
matter."  Mr.  Layton  thereupon  asked  at 
tbis  point  to  be  permitted  to  produce  a  wit- 
ness to  contradict  the  above  testimony,  con- 
tending that:  When  a  confession  of  the  ac- 
cused is  offered  against  him,  he  has  a  right 
to  cross-examine  and  call  another  witness  on 
the  preliminary  question  as  to  whether  such 
confession  was  voluntary.  Com.  v.  Culver, 
126  Mass.  464;  Brown  v.  SUte,  70  Ind.  576; 
Lefevre  v.  State,  60  Ohio  St  584,  35  N.  E. 
62;  Roesel  v.  State,  62  N.  J.  Law,  216,  41 
Ati.  40& 

The  state  objected  on  tbe  ground  of  Irreg- 
ularity. The  objection  was  overruled  and 
the  request  allowed.  A  witness  thereupon 
being  called  testified  that  what  tbe  witness 
W.  said  to  tbe  prisoner  at  the  time  of  the 
alleged  confession  was,  "Tell  us  the  truth; 
It  will  be  better  for  you." 

Mr.  Layton  thereupon  objected  to  tbe 
state  proving  by  the  witness  Q.  what  tbe 
prisoners  stated  to  blm  in  tbe  alleged  con- 
fession on  tbe  ground  that: 

Confessions  are  held  inadmissible  obtain- 
ed  after  persons  in  authority  have  said,  "It 
will  be  better  for  yon,"  or  like  words.  Hex 
V.  QrUt&n,  B.  ft  B.  O.  O.  161;  Rex  v.  King- 
ston, 4  Carr.  ft  P.  387;  Rex  v.  Enoch,  5  Carr. 
&  P.  530;  Sherrington's  Case,  Lewin,  O.  C. 
123;  Rex  v.  Thomas,  6  Carr.  ft  P.  353;  Rex 
V.  Simpson,  Moody,  C.  O.  410;  Rex  v.  Gar- 
ner, 1  Den.  C.  C.  329;  Kelly  v.  State,  72  Ala. 
244;  Reg.  v.  Hatts,  40  L.  T.  (N.  S.)  780; 
Ford  T.  States  76  Mis&  101,  21  South.  621. 
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PENNEWIUi,  C.  y.  131  We  think  -wo  can- 
not exclude  this  testimony  now.  We  will 
bear  you  later,  and  it  you  convlnee  us  tliat 
It  was  Improperly  admitted  we  will  Instruct 
tlie  Jury  not  to  consider  it 

PBNNBWIIX,  a  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  In  this  indictment 
Earl  Hugo  Brown,  alias  Hugo  Williams,  and 
James  Sharp,  the  prisoners  at  the  bar,  stand 
charged  with  murder  of  the  first  degree  for 
the  felonious  killing,  with  express  malice 
aforethought,  of  John  Rogers  on  the  21st  day 
of  June  last  In  Georgetown  hundred  in  this 
coonty. 

There  are  three  counts  in  the  indictment 
The  first  charges  that  the  prisoners  felonious- 
ly, willfully  and  with  express  malice  afore- 
thought committed  an  assault  upon  one  John 
B<«ers,  and  that  the  said  Williams,  alias 
Brown,  feloniously  and  with  express  malice 
aforethought  killed  the  said  John  Rogers  by 
shooting  him  in  the  head  with  a  shotgun. 

The  second  count  charges  that  the  said  Wil- 
liams, alias  Brown,  feloniously  and  with  ex- 
press malice  aforethought  did  kill  and  mur- 
der the  said  John  Rogers. 

The  third  count  charges  that  James  Sharp, 
at  the  time  the  said  felony  and  murder  was 
committed,  feloniously,  willfully  and  with 
express  malice  aforethought  was  present, 
aiding,  helping,  assisting,  abetting,  procur- 
ing, commanding  and  counseling  the  said  Earl 
Hugo  Brown,  alias  Hugo  Williams,  in  the 
commission  of  the  felony  and  murder  afi>re- 
raid. 

The  prisoner  being  Indicted  for  murder  of 
the  first  degree,  it  becomes  the  duty  of  the 
court  to  state  to  you,  as  clearly  as  we  are 
able  to  do,  what  conBtltutes  that  degree  of 
murder,  and  we  feel  it  incumbent  upon  us-  to 
tell  yon  also  what  constitutes  murder  of  the 
second  degrree,  and  manslaughter,  because  a 
statute  of  this  state  provides  that:  "A  per- 
son Indicted  for  murder  may  be  found  guilty 
of  either  degree  of  murder,  or  of  man- 
slanghter." 

[4]  Homicide,  we  may  say,, Is  the  killing 
of  one  hnman  being  by  another.  Felonious 
homicide  is  of  three  kinds:  Mnrder  of  the 
first  degree,  murder  of  the  second  degree,  and 
manslaughter.  Malice  is  an  esseintlal  ingre- 
dient of  the  crime  of  murder  of  both  degrees. 
Without  malice  there  can  be  no  murder  either 
of  the  first  or  of  the  second  degree.  Malice 
to  a  condition  of  the  mind  or  heart  As  here 
used  this  term  Is  not  restricted  to  spite  or 
malerolenoe  towards  the  particular  person 
alaln,  but  also  Includes  that  general  maligni- 
ty and  reckless  disregard  of  hnman  life 
wblch  proceed  from  a  heart  TOld  of  a  Just 
sense  of  social  duty  and  fatally  bent  on  mis- 
chief. Whenever  the  fatal  act  is  done  delib- 
erately or  without  adequate  cause,  the  law 
presumes  that  It  was  done  with  malice,  and 
ttie  burden  Is  on  the  prisoner  to  show  from 
tbe  evidence  or  by  Inference  from  the  drcum- 


stancee  of  the  case,  that  the  act  was  not  done 
with  malice. 

Murder  of  the  first  degree  Is  where  the 
kUling  was  done  with  express  malice  afore- 
thought. Express  malice  aforethought  Is 
where  one  person  kills  another  with  a  sedate 
deliberate  mind  and  formed  design,  which 
formed  design,  or  purpose,  may  be  shown 
from  the  circumstances  attending  the  act, 
such  as  the  deliberate  selection  and  use  of  a 
deadly  weapon,  knowing  it  to  be  such,  stealth- 
ily lying  in  wait,  preconcerted  plans,  or  the 
previous  procurement  or  pr^aratlon  of  in- 
struments, contrivances  or  other  means  for 
slaying  the  victim. 

Murder  of  the  second  degree  is  where  the 
killing  was  done  with  implied  malice;  that 
Is,  where  the  malice  is  not  express,  as  in  mnr- 
der of  the  first  degree,  but  is  an  Inference  or 
condnsion  of  law  from  the  facts  actually 
proved.  It  is  where  there  is  no  delllierate 
mind  or  formed  design  to  take  life,  but  where 
the  killing  was  done  without  JustiflcatloQ  or 
excuse  and  without  provocation,  or  without 
sufficient  provocation  to  reduce  the  ofCense  to 
manslaughter.  For  example,  where  the  kill- 
ing was  done  without  dedgn  and  premedita-. 
tlon,  but  under  the  influence  of  a  wicked  and 
depraved  heart,  or  with  a  cruel  and  reckless 
disregard  of  human  life,  the  law  implies  mal- 
ice and  makes  the  offense  murder  of  the  sec- 
ond degree. 

Malice  is  implied  by  law  from  every  un- 
lawful and  cruel  act  committed  by  one  person 
against  another,  for  the  law  considers,  that  he 
who  does  an  unlawful  and  cruel  act  voluntar- 
ily, does  it  maliciously.  Where  the  killing  is 
shown  to  have  been  done  with  a  deadly  weap- 
on, that  Is,  with  a  weapon  likely  to  produce 
death,  it  is  presumed'  to  have  been  done  ma- 
liciously. 

Manslaughter  Is  where  one  person  unlaw- 
fully kills  another  without  malice.  For  ex- 
ample, when  one  in  a  sudden  affray,  or  fight, 
In  the  heat  of  blood,  or  In  a  transport  of  pas-, 
sion,  inflicts  the  mortal  wound  without  time 
for  reflection  or  for  the  passions  to  cool. 

[B]  A  statute  of  this  state  provides  that 
"every  person  who  shall  abet,  procure,  com- 
mand or  counsel  any  other  person  or  persons, 
to  commit  any  crime,  or  misdemeanor,  shall 
be  deemed  €in  accomplice  and  equally  crimi- 
nal as  the  principal  offender,  and  shall  be  pun- 
ished In  the  same  manner  and  with  the  same 
punishment"  Rev.  C!ode  1852,  amended  to 
189.3,  p.  975,  c  133,  i  1.  Therefore,  if  the 
}nry  Is  satlsfled  that  either  of  the  prisoners 
inflicted  said  mortal  wounds,  it  is  sufficient 
for  the  conviction  of  the  other,  who  was,  if 
you  BO  find  from  the  evidence,  aiding  and 
assisting  in  the  felonious  assault  upon  Rog- 
ers the  one  who  actually  inflicted  them,  be- 
cause, in  contemplation  of  law,  it  becomes 
the  act  of  each  and  all  of  those  who  were  co- 
operating and  participating  In  the  perpetra- 
tion of  the  crime  then  and  there  committed. 

[61  Confessions  of  guilt  should  not  be  re- 
ceived where  th^  are  not  free  and  TOlnn- 
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tary,  but  procured  through  the  Influence  of 
threats  or  the  promise  of  favor.  Both  their 
admissibility  and  value  as  evidence  depend 
upon  their  being  deliberate  and  voluntary, 
and  on  the  presumption  that  a  rational  be- 
ing will  nctt  make  admissions  prejudicial  to 
his  interests  and  safety  unless  impelled  to  do 
so  by  the  promptings  of  truth  and  conscience. 
A  confession  of  guilt  reduced  to  writing, 
and  signed  by  the  person  making  It,  If  de- 
liberately made  and  signed,  without  being 
Influenced  thereto  by  any  threats  or  prom- 
ises by  others,  should  be  regarded.  In  the 
absrace  of  evidence  to  the  contrary,  as 
strong  and  convincing  evidence  In  the  case. 
The  degree  of  credit  dne  to  a  confession  Is 
to  be  estimated  by  the  Jury  under  the  dr- 
cumstances  of  the  particular  case.  The 
whole  of  what  the  accused  said  on  the  sub- 
ject at  the  time  of  making  the  confession 
should  be  taken  together.  The  Jury  may  be- 
lieve that  part  which  criminates  the  accused 
and  reject  that  which  Is  In  his  favor,  or 
credit  80  much  as  is  in  his  favor  and  discard 
that  which  Is  against  him,  if  they  see  suffir 
clent  grounds,  upon  all  the  evidence,  for  so 
doing,  for  the  Jury  are  at  liberty  to  Judge 
of  it,  like  any  other  evidence,  from  all  the 
proven  circumstances  of  the  case. 

[7]  After  the  commission  of  a  crime  has 
been  accomplished,  no  one  engaged  In  it 
can,  by  any  subsequmt  declaration  or  act 
of  his  own,  not  made  oi'  done  in  the  presence 
of  another,  affect  snch  other  person.  The 
confession,  therefore,  so  subsequently  made, 
is  not  admissible  in  evidence  as  such  against 
any  one  but  himself. 

Gentlemen  of  the  Jury,  you  have  listened 
very  patiently  and  attentively  to  the  presen- 
tation of  this  case,  and  It  will  now  become 
your  duty  to  determine  from  the  evidence, 
applying  thereto  the  law  as  we  have  stated 
it,  whether  the  prisoners  axe  guilty  or  not 
guilty.  The  case  is  Important  to  the  pris- 
oner and  also  to  the  people — the  state.  It 
should  receive  from  you  the  most  careful 
and  conscientious  consideration,  and  we  be- 
lieve it  will. 

[S]  In  conclusion,  we  say  that  in  every 
criminal  prosecution  the  defendant  is  pre- 
sumed to  be  innocent  nntll  his  guilt  Is  prov- 
ed to  the  satisfaction  of  the  Jury  beyond  a 
reasonable  doubt.  In  order  to  convict  the 
prisoner  it  is  incumbent  upon  the  state  to 
prove  beyond  such  a  doubt  every  material 
element  or  ingredient  of  the  crime  charged. 
If,  after  carefully  considering  and  weighing 
all  the  evidence,  you  should  entertain  a  rea- 
sonable doubt  of  the  guilt  of  the  prisoner, 
you  should  give  them  the  benefit  of  snch 
doubt,  and  your  verdict  should  be  not  guilty. 

[9]  But  proof  beyond  a  reasonable  doubt 
does  not  mean  that  the  guilt  of  the  accused 
must  be  established  with  the  absolute  cer- 
tainty   of    a    mathematical    demonstration. 


Matters  of  fact  are  required  to  be  proved  to 
a  moral  certainty.  To  require  more  in  deal- 
ing with  human  conduct,  and  the  afTalrs  cf 
life,  would  be  impracticable  and  therefore 
unreasonable.  It  is  suflldent  that  any  dis- 
puted fact  in  the  case  shall  be  established 
by  that  amount  of  competent  and  appropri- 
ate evidence  which  will  satisfy  a  fair  and 
unprejudiced  mind  beyond  a  reasonable  doubt 

Reasonable  doubt  in  the  legal  sense,  there- 
fore, does  not  mean  a  vague,  speculative  or 
whimsical  doubt,  nor  a  mere  possible  doubt, 
but  a  substantial  doubt,  and  such  a  doubt  as 
intelligent,  reasonable  and  impartial  men 
may  honestly  entertain  after  a  careful  ex- 
amination, and  conscientious  consideration 
of  all  the  evidence.  If  after  carefully  and 
conscientiously  considering  all  the  evidence 
in  the  case  you  believe  that  the  guilt  of 
the  prisoner  has  been  established  beyond  a 
reasonable  doubt,  yonr  verdict  should  be 
guilty.  If  you  are  not  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  the  prisoner, 
your  verdict  shonid  be  not  guilty. 

This  being  an  indictment  for  morder  of 
the  first  degree  you  may  find  the  prisoners 
guilty  in  manner  and  form  as  they  stand  in- 
dicted, that  is,  of  murder  of  the  first  degree; 
or  you  may  find  them  guilty  of  murder  in 
the  second  degree,  or  of  manslaught»,  ac- 
cording as  the  law  and  the  evidence  may 
warrant  But  nnless  you  find  the  accused 
guilty  of  one  of  these  three  grades  of  h<Hnl- 
cide,  yon  should  raider  a  verdict  of  not 
guilty. 

Ton  may  find  both  of  the  prisoners  goilty 
or  yon  may  find  one  of  them  guilty  and  the 
other  not  guilty,  or  you  may  find  tbem  both 
not  guilty  as  the  law  and  the  evld»ice  In 
your  Judgment  shall  warrant  and  Justify. 

Verdict,  guilty. 


(84  Vt.  4«B> 


DUBOIS  et  al.  v.  ROBT. 


(Supreme  Court  of  Vermont. 
1911.) 


Essex.    May  27, 


1.  AB8AT7I.T   AND    BaITERT    (|    31*)— EVIDBNCK 

—  Admissibilitt  —  Connected     Cibcxtu- 

8TANCEB. 

Where  defendant  came  upon  the  back  porch 
of  plaintltTs  house  and  assaulted  her,  and,  when 
her  small  brothers  came  to  her  assistance  at  her 
call,  chased  them  around  the  house  and  threw 
a  wooden  spout  at  them,  evidence  as  to  the  as- 
sault on  the  brothers  was  admissible  as  It  was 
part  of  a  connected  assault  upon  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  43 ;   Dec.  IMg.  |  31.*] 

2.  ASSATJXT   AND    BATTEBT    (|    33*)— EVIDENCE 

— Matteb  ot  Aoqbavation. 

The  assault  on  the  brothers  was  also  ad- 
missible in  aggravation  of  damages. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Gent  Dig.  !i  45,  46;  Dec.  Dig.  | 
33.  J 
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3.  ISviDEROK  d  253*)— Acts  of  Othebs. 

Where  defendant  and  another  jpetaon,  act- 
intr  together,  threw  miniles  into  the  house  In 
which  plaintilt  was  ctaTing,  evidence  of  the  acta 
of  the  other  person  is  admissible  in  an  action 
•gainst  defendant 

[B^d.   Note.— For  other   cases,   see   EMdence, 
Dec.  Dig.  {  253.*] 

4.  ETiDKfCB  a  201*H'Aj>iaasiORB— ADiasn- 

BILITY. 

Where  defendant  as  part  of  the  assaalt 
complained  of  threw  missiles  at  plaintilTs  house, 
the  missiles  being  taken  from  a  scrap  heap  in 
defendant's  yard,  evidence  that  some  months 
after  the  assaalt  defendant  rode  b;  plaintitTs 
house  and  shouted  to  plaintiff  and  her  husband. 
"There  is  more  iron  to  throw  at  the  house,' 
was  admissible. 

[Bd.   Note.— For  other   cases,   see   Brldenoe, 
Dec.  Dig.  I  201.»] 

6k  A8SAUI.T   AIID   BARKBT  (I  81*)— BVIDBKOS 

— Admissibiutt. 

Where  a  party  of  men,  including  defendant, 
by  concerted  action  threw  missiles  at  the  house 
in  which  plaintiff  resided  after  the  defendant 
had  stmclc  plaintiff,  and  at  a  later  time  de- 
fendant taunted  plaintiff,  saying  that  he  bad 
more  iron  to  throw  at  the  house,  evidence  as  to 
the  condition  of  the  house  as  the  result  of  the 
impact  of  the  missiles,  as  well  as  a  photograph 
thereof,  is  admissible;  the  defendant  being  con- 
nected with  the  entire  proceedings. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  43;   Dec  Dig.  {  31.*] 

6b  Tkiai.  (I  46*)— Orm  of  Pboof. 

In  an  action  of  assault  and  battery  against 
defendant,  where  he  and  others  had  assaulted 
plaintiff  and  threw  missiles  at  the  house  in 
wfaidi  jdaintiff  lived,  an  offer  to  prove  tliat  the 
other  tort-feasors  bad  paid  S53  as  damages, 
snd  bad  paid  plaintiff  fSS  in  full  settlement  of 
all  claims,  was  properly  refused,  for  the  dam- 
age arising  might  have  been  for  the  injuries 
to  the  hons&  and  there  was  nothing  to  show  the 
relevancy  of  that  part  of  the  offer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  46.*) 

7.  Thai.  (|  60*)— Bxokftioh  or  Btidkncb— 
Obdkb  of  Pboof. 

In  an  assault  and  batterr  case,  during  the 
cross  examination  of  the  plaintiff,  the  defend- 
ant attempted  to  elicit  from  her  that  she  had 
recrived  money  from  the  other  tort-feasors,  and, 
when  objection  was  sustained,  offered  to  prove 
that  fact  EHd,  that  the  action  of  the  court  in 
exehiding  the  defendant's  offer  of  evidence  as 
the  case  then  stood  was  proper,  for  tlM  rule 
that  the  eioas-ezamination  of  a  party  need  not 
be  confined  to  the  matter  of  his  direct  exam- 
ination does  not  prevent  the  court  from  rea- 
sonably controlling  the  order  ot  the  evidence, 
and  the  court's  order  in  this  case  indicated  that 
tile  evidence  would  be  admissibU  at  a  later 
stage  of  the  triaL 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent 
Wg.  H  141-146;  Dec  Dig.  S  «a*) 

&  TBiAi.  d  66*)— Offbb  of  Pboof. 

In  an  action  for  assault  and  bitteiy.  plaln- 
tiiTs  husband  testified  in  his  cross-examination 
that  he  had  complained  to  the  state's  attorney, 
and  bad  testified  in  the  criminal  case  against 
defendant  The  defendant  then  sought  to  show 
that  the  hosband  caused  defendant  to  be  fined, 
and  npon  the  exclusion  of  tiiis  evidence  made 
an  offer  of  proof,  claiming  that  it  was  admissi- 
ble to  show  the  animus  and  prejudice  of  the 
witness.     Held,  that  the  offer  was  properly  ex- 


cluded; the  husband's  eonnectioB  with  tha  dint' 
inal  case  having  already  beoi  shown. 
_rE3d.  Note.— For  other  eases,  see  Trial,  Dec. 
Dig.  I  66.*] 

9.  Assault  and  Battkbt  (|  84*)— Btidkrcb 

— MiTIOATION    OF   DaUAOEB. 

The  conviction  of  defendant  in  a  criminal 
prosecution  for  assault  and  battery  is  not  ad- 
missible as  evidence  in  mitigation  of  exemplary 
damages  in  a  civil  action  for  the  same  assault 
and  battery. 

[EM.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f§  4T-50;   Dec.  Dig.  {  84.*] 

10.  Tbial  (§  48*)— Offkb  of  Pboof— Pabticu- 
i,ab  pubfose. 

In  a  civil  action  of  assault  and  battery, 
an  offer  of  proof  that  the  defendant  had  been 
convicted  in  a  criminal  prosecution  for  the  same 
assault  and  battery,  and  compelled  to  pay  a 
certain  fine  and  costs  which  evidence  was  claim- 
ed to  be  admissible  to  show  the  animus  of  the 
witness,  to  mitigate  exemplary  damages,  and  to 
show  defendant's  financial  condition,  was  prop- 
erly excluded;    the  offer  being  too  broad. 

rE3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  120;    Dec  Dig.  |  ttT*] 

11.  Witnesses  ({  275*)— Csoss-ExAifiiiATioir 
OF  Pabtt— Scope. 

In  an  action  for  assault  and  battery, 
where  on  croB»«xamination  the  plaintiff  admit- 
ted that  she  made  a  criminal  complaint  againat 
the  defendant,  it  was  discretionary  with  the  trial 
court  to  exclude  the  details  as  to  such  complaint 
lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  96T-975;    Dec  Dig.  f  2T5.*] 

12.  Tbiai.  <|  45*)— Offeb  of  Pboof. 

In  an  assault  and  battery  case,  an  offer  of 
proof  that  the  defendant  had  been  fined  in  a 
criminal  prosecution,  which  evidence  was  claim- 
ed to  be  admissible  on  the  ground  that  it  bore 
on  the  question  of  exemplary  damages  by  show- 
ing the  defendant's  resources,  was  properly  ex- 
cluded where  the  offer  did  not  show  the  amount 
of  the  fine. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  45.*] 

13.  Tbiai.   (|  48*)— Ovrb   of   Pboof— Bti- 
DBNCE  Inadmissible  in  Pabt. 

Where  an  offer  of  proof  disclosed  that  the 
evidence  was  wanted  in  part  for  immaterial  and 
irrelevant  purposes,  the  entire  offer  was  prop- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Xrial,  Cent 
Dig.  I  120;  Dec  Dig.  {  48.*] 

14.  WlTNESSEB  ({  276*)-'CB088-BXAiaHATION 

OF  Defendant— Scope. 

In  an  action  of  assault  and  batten  where 
defendant  had  testified  as  to  his  Ia<^  of  means, 
and  that  he  had  rendered  financial  aid  to  his 
sisters,  the  fact  that  his  sisters  were  six  in 
number  and  all  married  and  of  age,  was  prop- 
erly brought  out  on  cross-examination. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  867-875;   Dec  Dig.  |  275.*] 

15.  PT.EADINO     (I    406*)— DUFUOITT— WaIVEB 

OF  Defendant. 

Duplicity  in  a  declaration  can  only  ba 
taken  advantage  of  by  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Dec  Dig.  {  406.*] 

Exceptions  from  Essex  County  Court;  Blea- 
ser  L.  Waterman,  Judge. 

Action  by  Aima  Dubois  and  another 
against  Bam«7  Boby.  There  waa  a  verdict 
and  ]ndgm«it  for  plalntHfs,  and  defendant 
brings  exceptions.    Affirmed. 


I  as*  sasM  ts»ls  an*  ssstlSB  MUMBHl  ia  Dee.  Dig.  *  Asa.  Dig.  Key  Ne.  BarlM  ii  Bav'r  U4ex«a 
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Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

George  L.  Hunt,  for  plaintiffs.  Harry  B. 
Amey,  for  defendant 

HASELTON,  J.  This  la  an  action  of  tres- 
pass In  several  counts  for  assault  and  bat- 
tery. On  trial,  Anna  Dubois  was  the  sole 
plaintiff,  Arthur  Dubois,  who  was  her  hus- 
band, haying  been  permitted  to  become  non- 
suit without  costs.  Trial  by  Jury  was  had 
and  Terdlct  and  judgment  were  for  the  plain- 
tiff.   The  defendant  excepted. 

The  plaintiff's  eyldence  tended  to  show  that 
she  and  ber  family  lived  at  the  house  of  one 
Fred  Contln,  about  40  rods  from  the  house 
of  one  Thomas  Lapolnt,  and  that  while  she 
was  BO  Uving,  January  10,  1909,  in  the 
evening,  tlie  defendant  and  three  other  men 
came  from,  or  near,  the  Lapolnt  honse^  and 
approached  the  Ck>ntln  house  together;  that 
the  defendant  was  dressed  In  woman's  cloth- 
es; and  that,  when  near  the  Contln  house, 
he  left  his  companions  In  the  road,  and 
came  to  the  back  porch  of  the  house  where 
the  plaintiff  was,  and  assaulted  and  beat  her, 
at  the  same  time  telling  her  to  get  out  of 
the  road  and  addressing  ber  by  a  vile  name; 
that  thereupon  the  plaintiff  called  to  her 
mother,  who  was  Mrs.  Contln,  and  to  Willie 
and  Meddle  Contln,  small  brothers  of  the 
plaintiff,  who  were  near  the  bam  on  the 
Contln  place;  that  the  boys  came  to  the 
porch  on  the  mn,  and  that  the  defendant 
met  and  chased  them  around  to  the  front 
of  the  house ;  that  at  a  front  comer  of  the 
house  the  defendant  took  up  a  wooden 
trough  that  was  leaning  against  the  bouse 
under  a  water  spout,  tried  to  bit  the  boys 
with  It,  and  then  threw  It  at  them;  that, 
while  the  defendant  was  chasing  the  boys 
around  the  house,  the  plaintiff  ran  into  the 
bouse  from  the  back  porch,  got  some  hot 
water  in  a  dipper,  came  to  the  front  door  of 
the  house,  and  threw  the  hot  water  at  the 
defendant  as  he  was  chasing  the  boys;  that 
the  defendant  then  ran  at  her  trying  to  hit 
her  with  his  fists;  that  the  two  boys  ran  for 
help;  that  the  plaintiff  took  a  position  in  the 
kitchen  doorway,  and  that  while  she  stood 
there  the  defendant  threw  a  piece  of  stove- 
wood  through  the  bedroom  window,  and  that 
one  Joe  Haley,  standing  dose  to  the  defend- 
ant, at  the  same  time  threw  a  large  iron 
nut  through  the  same  window;  that  the 
plaintiff  bad  an  infant  child  in  the  bedroom 
in  a  crib;  that  the  child  cried  out;  that  the 
plaintiff  rushed  into  the  bedroom  and  found 
a  stick  of  wood  on  the  floor,  and  an  iron  nut 
in  the  crib  in  whldi  the  child  was,  and 
found  the  lamp  broken  and  on  the  floor,  and 
glass  from  the  window  on  the  floor;  that 
the  plaintiff  picked  up  the  child  and  took  it 
to  Mrs.  Contln  in  the  kitchen;  that  the 
events  thus  far  narrated  followed  each  othsr 


in  Immediate  se<]u«ice,  and  that  thereafter 
for  an  hour  or  two,  and  until  the  boys  re- 
turned with  help,  the  defendant  and  other 
men  in  his  company  threw  pieces  of  Iron 
and  wood  at  and  into  the  house  while  the 
plaintiff  and  her  child  were  therein,  and  tbat 
all  these  doings  greatly  frightened  the  plain- 
tiff; that  the  plaiDtilTs  husband  was  away 
from  home  on  this  evening,  and  that  all  of 
the  missiles  referred  to  were  left  where  they 
fell  until  the  following  evening,  when  the 
husband  returned  home;  that  on  the  evening 
of  his  return  and  the  nest  morning  he  gath- 
ered up  these  things,  some  being  found  in 
the  kitchen,  some  in  the  bedroom,  some  on 
the  front  porch,  some  thereabouts;  that  be 
gathered  up,  of  these  missiles,  in  the  kitchen, 
an  iron  link,  a  drill,  a  fiat  iron,  a  cant  book, 
and  two  sticks  of  wood,  in  the  bedroom,  an 
iron  nut  and  a  stick  of  wood,  and  dn  the 
front  porch  and  immediately  about  it,  a 
piece  of  iron  pump  handle,  a  bam  door  bang* 
er,  two  stove  covers,  a  pair  of  liinges,  a 
horseshoe,  seven  six-inch  l>olts,  some  l-bolts, 
one  twelve-inch  bolt,  one  sixteen-inch  bolt, 
an  Iron  link,  an  Iron  pipe,  two  iron  collars, 
an  iron  nut,  a  peavey  pick,  a  sled  roller  gud- 
geon, two  draw  hooks,  a  coal  chute  link,  an 
iron  sled-start,  two  pieces  of  wagon  tire,  one 
scale  weight,  one  iron  yoke,  one  iron  hub 
box,  a  piece  of  wagon  spring,  two  pieces  of 
iron  called  straps  of  iron,  an  Iron  clevis,  an 
Iron  rod,  and  two  pieces  of  stovewood. 

The  plaintifTs  evidence  tended  to  show 
that  the  plaintiff's  husband  upon  his  return 
found  the  screen  doors  on  the  front  of  the 
bouse  all  broken,  fourteen  lights  of  glass 
broken  out  of  the  front  windows,  and  two 
out  of  a  cellar  window  at  an  end  of  the 
house,  the  window  sash  broken  out  of  the 
bedroom  window,  a  bracket  broken  off  from 
one  piazza  post,  seven  <dapboards  broken  and 
split,  and  the  piazza  posts,  clapboards,  win- 
dow casings,  and  door  casings  dented  or 
otherwise  marred  in  numerous  places,  and 
that  some  of  the  dents  were  three-fourtlis 
of  an  inch  deep. 

The  plaintiirs  evidence  tended  to  show  that 
the  surrounding  premises  were  then  ex- 
amined for  the  purpose  of  ascertaining  where 
the  missiles  found  had  been  taken  from, 
and  that  there  were  discovered  numbera  of 
fresh  tracks  leading  to  a  pile  of  old  iron  and 
stovewood  on  the  Roby  place,  which  was 
across  the  road  from  the  Contln  house,  and 
which  was  owned  in  part  by  the  defendant; 
that  snow  had  been  recently  removed  from 
this  pile;  that  the  pile  appeared  to  have 
been  recently  disturbed;  and  that  the  Iron 
in  the  pile  was  of  the  same  general  appear- 
ance as  that  f onnd  In  and  aronnd  the  Contln 
liooae. 

Two  of  the  counts  in  the  plaintiff's  declara- 
tion were  without  mnd>  difference  of  phrase- 
ology, brief  connts  for  assaulting,  l>eating, 
and  llltreating  the  plaintiff.  One  of  the 
coonta  made  the  saate  general  ctaargek  and 
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also  alleged  more  particularly  that  tbe  de- 
fendant tlirew  divers  missiles  of  wood  and  of 
iron  at  the  plaintiff,  and  at  and  into  the 
dwelling  house  occupied  by  her,  and  that  the 
defendant  likewise  aided,  assisted,  and  abet- 
ted other  persons  in  doing  tbe  same,  all  with 
the  intent  and  effect  of  putting  tbe  plaintiff 
in  great  fear  of  bodily  harm. 

[11  Tbe  evidence  given  by  tbe  plaintiff 
tending  to  show  what  the  defendant  did  in 
chasing  the  small  boys  when  they  came  up 
at  their  sister's  call,  was  received  under  ob- 
jection and  exception.  But  tbe  plaintiff  was 
entitled  to  narrate  precisely  as  it  occurred 
this  continuous  and  inseparable  performance, 
beginning  and  ending,  as  her  evidence  tended 
to  show,  in  a  direct  assault  upon  her.  No 
rule  of  evidence  req'ilred  her  to  make  her 
narrative  unintelligible  by  leaving  out  the 
part  objected  to.  Smith's  Adm'r  v.  Smith,  78 
Vt  33,  61  AO.  558. 

[2]  The  ground  on  which  the  evidence  was 
offered  and  received  was  that  It  bore  upon 
the  question  of  exemplary  damages,  and  it 
waa  properly  received  upon  that  ground,  for 
it  tended  to  show  that  the  doings  by  the  de- 
fendant of  which  the  direct  assault  upon  the 
plaintiff  was  an  immediate  part  proceeded 
from  a  wanton,  evil,  and  wicked  motive. 
It  tended  to  show  his  motive  in  the  very 
matter  of  the  charge  against  him.  Earl  t. 
Tupper,  45  Vt  275;  State  v.  Roby,  83  Vt 
121,  126,  74  Atl.  638;  Devlne  v.  Rand,  38 
Vt  621;  Ellsworth  v.  Potter,  41  Vt  685; 
Hoadley  v.  Watson,  45  Vt  289,  12  Am.  Kep. 
197. 

Subject  to  objection  and  exception,  the 
plaintiff  identUled  the  drip  trough  which 
tlie  defendant  threw  at  the  boys  and  tbe 
drip  trough  was  received  In  evidence.  This 
was  admissible  for  the  same  reasons  that 
tbe  evidence  concerning  it  was  admissible. 

[3]  Subject  to  objection  and  exception,  the 
plaintiff  testified  that  she  recognized  the  de- 
fendant and  Joe  Haley  as  two  of  tbe  men  in 
front  of  tbe  house,  and  that  she  saw  tbe  de- 
fendant throwing  wood  towards  the  house 
and  into  tbe  bedroom  window,  and  that, 
when  the  defendant  threw  the  wood,  he  and 
Holey  were  together,  and  tiiat  at  about  the 
same  time  that  the  defendant  threw  the 
wood  Haley  threw  an  iron  nut  This  was 
all  admissible,  for  what  the  defendant  threw 
at  the  dwelling  .house  while  the  plaintiff  was 
therein  tended  to  sustain  the  count  for  an 
assault  by  putting  her  in  fear  of  bodily  harm 
In  that  way,  and  the  evidence  tended  to 
show  that  Haley  was  acting  Jointly  with  the 
defendant  and  that  Haley's  acts  in  bom- 
barding the  bouse  were  in  law  the  acts  of 
tbe  defendant 

Tbe  plaintiff  disclaimed  any  right  to  re- 
coyer  for  acts  which  were  not  the  defend- 
ant's, and  no  exception  was  taken  to  the 
charge  upon  the  subject  of  what  would  con- 
stltate  his  acts,  nor  was  the  charge  upon 
any  other  subject  excepted  to. 


[4]  Tbe  plaintiff  testified,  subject  to  objec- 
tion and  exception  by  the  defendant,  that  in 
April  following  tbe  January  in  question,  on 
an  occasion  when  tbe  defendant  was  riding 
by  tbe  house,  be  shouted  out  to  her  and  her 
husband,  "There  Is  lots  more  iron  to  throw 
towards  the  house."  This  announcement  of 
the  defendant  considered  In  connection  with 
the  evidence  tending  to  show  that  the  stove- 
wood  and  the  old  iron  thrown  on  the  night 
in  question  came  from  the  Roby  place  in 
which  the  defendant  bad  an  interest,  was  in 
the  nature  of  an  admission  by  the  defendant 
of  responsibility  for  the  entire  bombardment 
of  the  house  on  the  evening  in  question,  and 
so  It  was  properly  received.  Its  weight  was 
for  the  Jury. 

IS]  The  testimony  as  to  tbe  condition  of 
things  in  and  around  the  house  found  by  the 
husband  upon  bis  return  home  was  received 
subject  to  objection  and  exception.  The  ob- 
jection urged  Is  that  there  was  no  evidence 
tending  to  connect  the  defendant  with  all 
those  things.  We  have  referred  to  the  evi- 
dence tending  to  show  that  the  party  of 
men  in  question  did  not  meet  in  front  of  the 
bouse  through  any  coincidence,  but  that  they 
approached  it  together,  tbe  defendant  being 
dressed  up  in  woman's  clothes,  to  tbe  evi- 
dence tending  to  show  that  the  material  for 
the  bombardment  was  got  by  uncovering  a 
heap  of  scrap  iron  and  wood  on  the  Roby 
place,  of  which  the  defendant  was  one  of  th« 
owners,  to  the  taunt  in  the  nature  of  an  ad- 
mission, made  by  the  defendant  and  wt 
think  the  evidence  did  tend  to  connect  the 
defendant  with  the  entire  proceedings  on 
the  evening  in  question.  The  defendant  sug- 
gests that  the  Jury  must  have  drawn  the  in- 
ference that  they  were  trying  a  case  of  dam- 
age to  the  house,  but  there  is  nothing  in  any 
offer  or  ruling  shown  by  tbe  bill  of  excep- 
tions to  suggest  this,  and,  as  there  was  no 
exception  to  the  charge,  it  is  safe  to  say  that 
the  Jury  were  not  left  to  go  astray  as  to  tbe 
nature  of  the  case. 

The  plaintiff's  husband  bad  taken  some 
photographs  of  the  house  after  marking  the 
house,  as  he  testified,  to  show  In  chalk  the 
dents  to  which  he  had  testified.  Both  the 
plaintiff  and  the  photographer  testified  about 
the  photographs  and  they  were  received  as 
exhibits  subject  to  objection  and  exception, 
but,  as  tbe  only  objection  urged  to  their  ad- 
mission Is  that  which  Is  urged  against  tbe 
testimony  of  the  plaintiff  about  the  condi- 
tion of  the  house  and  its  surroundings,  it  is 
enough  to  say  that  the  objection  is  not  sound. 

Upon  the  cross-examination  of  tbe  plain- 
tiff the  defendant's  counsel  asked  her  this 
question:  "You  have  received'  some  money 
have  you  not  on  account  of  this  damage?" 
Objection  was  made  by  the  plaintiff,  who 
claimed  that  the  evidence  called  for  was  not 
admissible  under  tbe  pleadings.  The  de- 
fendant's counsel  stated  that  he  did  not 
claim  that  the  plaintiff  had  received  any- 
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thing  from  tbe  defendant,  bnt  did  dalm  tbat 
she  had  received  something  from  the  men 
who  were  with  the  defendant  on  the  occa- 
sion In  question.  The  court  made  a  ruling 
excluding  the  evidence  as  the  matter  then 
stood.  The  defendant's  counsel  then  offered 
to  show  that  the  plalntlfl  had  already  re- 
ceived $25  from  Haley  In  settlement  of  all 
claims  and  demands  for  damage  against  him, 
Joseph  Glode,  and  John  Pomaleau,  whom 
the  offer  stated  to  be  the  three  men  who 
were  with  Roby  throughout  the  whole  of  the 
transaction  In  question  and  to  have  been 
Joint  tort-feasors  with  the  defendant  if  any 
tort  was  committed.  The  offer  was  to  show 
further  that  Haley  paid  the  plaintiff  $53.37 
"for  damage  arising."  'Ibe  offer  was  to 
show  these  things  for  their  bearing  upon  the 
question  of  damages  solely. 

[61  On  the  offer  made  the  evidence  was 
excluded.  Since  this  offer  to  show  that  Hal- 
ey had  paid  the  plaintiff  |53.37  "for  dam- 
age arising"  was  connected  with  the  offer  to 
show  that  he  had  paid  |25  In  full  settlement 
of  all  claims  in  favor  of  the  plaintiff  against 
him  and  others,  and  since  It  might  as  well 
have  related  to  damage  to  property  as  to 
person,  there  was  nothing  to  show  the  rel- 
evancy of  this  part  of  the  offer. 

[7]  As  to  that  part  of  the  offer  wliicb  re- 
lated to  the  payment  of  money  by  Joint  tort- 
feasors, the  case  of  Ghamberlln  v.  Murphy, 
41  Vt  110,  is  authority  for  the  proposition 
that  such  payment  may  be  shown  by  a  de- 
fendant in  reduction  of  damages,  though  not 
pleaded,  although  In  that  case  Judge  Peck 
dissented  from  any  such  proposition.  But 
here  the  plaintiff  was  putting  in  her  case 
and  the  proposed  cross-examination  related 
to  nothing  about  which  she  had  testified, 
and  in  excluding  the  offered  evidence  "as 
the  case  then  stood"  and  on  "the  offer  as 
made"  the  court  did  not  deprive  the  defend- 
ant of  any  right,  but  in  effect  notified  the 
defendant  that  so  much  of  the  offered  evi- 
dence as  was  material  would,  if  It  existed, 
be  passed  upon,  if  offered  properly,  and  as 
a  part  of  the  defendant's  case.  There  was 
no  error  in  the  rulings  of  the  court,  which 
had  reference  only  to  the  form  of  the  offer 
and  the  order  of  evidence.  The  rule  that 
the  cross-examination  of  a  party  need  not  be 
confined  to  the  matter  of  his  direct  examina- 
tion does  not  prevent  the  court  from  reason- 
ably controlling  the  order  of  evidence. 

[8-10]  Upon  cross-examination,  the  plaln- 
tttrs  husband  was  asked  If  he  complained  to 
the  state's  attorney  against  the  defendant 
and  testified  In  court  against  him.  The  hus- 
band replied  that  he  did.  The  defendant's 
counsel  then  asked  the  witness  this  question : 
"And  you  caused  him  to  be  fined  In  this  court, 
didn't  yon?"  In  support  of  this  question  the 
defendant's  counsel  offered  to  show  what  the 
witness  had  Just  admitted,  and  also  that  in 
the  criminal  proceeding  the  defendant  had 
been  fined  |60  and  costs  amounting  to  $94. 


This  offer  was  made  as  bearing  npon  tbe 
prejudice  and  animus  of  the  witness,  for  the 
purpose  of  mitigation  of  exemplary  damages, 
and  as  tending  to  show  the  defendant's  pres- 
ent financial  condition  for  its  bearing  upon 
the  question  of  such  damages.  The  question 
was  excluded  upon  the  offer  made  and  the 
defendant  excepted.  Tbe  defendant  had  al- 
ready shown  the  connection  of  the  witness 
with  the  criminal  prosecution.  Tliat  a  de- 
fendant in  a  civil  case  for  assault  had  been 
punished  criminally  for  the  same  assault  Is 
not  material  upon  the  question  of  exemplary 
damages  or  the  amount  thereof,  and,  if  It 
can  be  made  so  by  reference  to  the  defend- 
ant's present  resources  (Rea  v.  Harrington, 
58  Vt.  181,  2  Atl.  475,  66  Am.  Rep.  561),  there 
must  at  least  be  an  offer  of  what  the  de- 
fendabt  expects  to  show  regarding  his  finan- 
cial resources.  The  offered  evidence  was 
properly  excluded  as  the  case  then  stood,  and 
because  the  offer  was  too  broad.  The  rule 
that  an  offer  need  not  accompany  questions 
on  cross-examination  was  inapplicable. 

[11]  The  plaintiff  was  recalled  for  further 
cross-examination,  and  was  asked.  If  "right 
after  January  10,"  she  made  complaint 
against  the  defendant  and  tbe  others  with 
him  on  the  evening  of  that  day.  She  answer- 
ed that  she  did.  She  was  then  asked  what 
the  complaint  was.  Objection  being  made, 
the  court  asked  the  defendant  what  the  oI>- 
Jection  was,  and  from  the  answer  of  counsel 
It  appeared  that  there  was  no  daim  that 
her  complaint  was  Inconsistent  with  her  tes- 
timony, but  the  claim  was  thus  stated:  "That 
she  made  a  complaint  against  him  (the  de- 
fendant) and  the  rest  of  these  boys  up  there 
for  disturbing  the  peace,  that  they  were  pros- 
ecuted and  fined  for  it,  and  that  the  evidence 
is  admissible,  not  only  as  showing  the  animus 
of  these  people,  but  as  showing  tbe  extent 
of  this  man's  present  resources,  and  as  bear- 
ing upon  the  question  of  punitive  damages." 
The  offered  evidence  was  excluded  and  the 
defendant  excepted.  Upon  the  question  of 
the  animus  of  the  plaintiff,  it  was  discretion- 
ary with  the  court  to  stop  the  cross-examina- 
tion after  the  witness  had  testified  that  she 
made  complaint.  Besides,  the  claim  was  that 
the  offered  evidence  bore  upon  the  animus  of 
"these  people" — that  Is,  of  the  plaintiff  and 
her  husband — while  it  could  have  borne  upon 
the  animus  of  the  plaintiff  alone.  That  part 
of  the  claim  which  amounted  to  an  offer  to 
show  that  the  defendant  was  fined  for  a 
breach  of  the  peace  had  nothing  to  do  with 
the  animus  of  tbs  plaintiff  In  making  com- 
plaint. 

[1 2]  That  part  of  the  claim  which  was  that 
the  offer  bore  upon  the  question  of  exem- 
plary damages  in  that  It  showed  the  extent 
of  the  defendant's  resources  was  without 
merit  for  the  offer  made  no  reference  to  tbe 
amount  of  the  fine. 

[13]  The  offer  disclosed  that  the  evidence 
was  wanted  In  part  at  least  for  immaterial 
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and  Irrelerant  purposes,  and  It  was  therefore 
properly  excluded. 

[14]  The  defendant  in  putting  in  hia  case 
tesUfled  upon  the  subject  of  bis  lack  of 
means,  and  testified  farther  to  rendering 
financial  aid  to  a  sister.  On  cross-examina- 
tion the  fact  waa  brought  out  that  Iila  sisters 
were  six  in  nwnl>er,  all  of  age  and  all  mar- 
ried. This  was  under  objection  and  excep- 
tion. But  it  was  proper  cross-examination 
upon  a  matter  testified  to  by  the  defendant 
If  it  was  immaterial,  It  was  because  the  di- 
rect examination  to  which  It  related  was  Im- 
materlaL  The  defendant  cannot  complain. 
Berry  t.  Doolittle,  82  Vt  471,  475,  74  Atl.  97 ; 
I<7Ue  ▼.  Bond,  40  Vt  Oia 

The  defendant  offered  in  evidence  the  rec- 
ord and  the  docket  entries  In  the  case  against 
liim  for  a  breach  of  the  peace,  for  the  pur- 
pose of  showing  that  on  account  of  the  per- 
formances of  the  night  In  question,  he  had 
paid  a  fine  of  $60  and  costs  to  the  amount 
of  $94.46.  These  were  offered,  not  only  for 
the  purpose  of  showing  the  defendant's  finan- 
cial condition,  but  as  bearing  upon  the  ques- 
tion of  exemplary  damages,  and  in  mitiga- 
tion of  anch  damages.  The  erldence  as  set 
forth  In  the  offers  was  excluded.  The  de- 
fendant had  already  been  allowed  to  testify 
tg  hia  Indebtedness  to  his  counsd  wlilcb  in- 
cluded the  fine  and  costs  referred  to  wliich 
counsel  liad  paid  In  belulf  of  the  reepondent 
The  court  was  right  in  excluding  the  record 
and  the  docket  entries,  since.  If  for  no  other 
reason,  they  were  offered  as  bearing  upon 
the  question  of  exemplary  damages  otherwise 
than  as  they  twre  upon  the  financial  condi- 
tion of  the  defendant,  and  the  offer  was  too 
broad.  Crahan  v.  Chittenden,  82  Vt  410,  74 
Atl.  80W  All  the  offers  respecting  the  fine  and 
costs  in  the  criminal  case  were  so  framed 
as  to  urge  the  punishment  of  the  respondent 
in  the  criminal  case  as  a  ground  for  denying, 
or  mitigating,  exemplary  damages  in  the  dr- 
11  case,  and  so  they  were  properly  exdnded. 
Edwards  t.  Leavltt,  46  Vt  126;  Hoadl^  T. 
-Watson.  45  Vt  288,  12  Am.  Rep.  197;  Roach 
T.  Caldbeck,  64  Tt.  593,  24  AU.  989. 

[K]  The  defendant  excited  to  the  Jndg- 
ment  of  the  conrt  as  rendered.  He  claims 
that  the  Judgment  Is  illegal  because  one 
count  of  the  declaration  set  out  four  distinct 
amanlts.  The  nature  of  this  count  has  been 
SQfflciently  stated.  This  claim  is,  in  effect 
that  the  judgment  is  Illegal  because  one  of 
the  counts  Is  bad  for  duplicity.  But  duplic- 
ity in  a  count  can  be  taken  advantage  of  only 
by  demurrer,  and  that  special.  So  this  ex- 
ception to  the  Judgment  answers  no  purpose. 

This  case  was  passed  up  on  briefs.  Some 
exertions  to  rulings  upon  evidence  appear 
by  the  bill  of  exceptions  that  are  not  no- 
ticed on  the  brief  of  the  excepting  party. 
These  have  not  been  considered. 

Judgment  aflBrmed. 


PALMER  T.  FULLBR. 


(M  Vt  463) 


(Supreme  Court  of  Vermont     Addison.     May 
18,  1911.) 

1.  Justices  or  thk  Pbaos  ({  155*>— Appeal 

— liOSS  FBOM  ACOIDBRT  OB  MiSTAKB— RELIEF 
— ^E}VIDENCa. 

Bvidence,  on  petition  to  be  relieved  from 
loss  of  appeal  from  a  justice  on  the  ground  of 
accident  or  mistake,  held  to  sustain  a  finding 
that  petitioner'B  attorney  understood,  and  had 
a  right  to  understand,  that  the  justice  had 
waived  prepayment  of  the  25  cents  fee  allowed 
him  for  an  appeal  from  him. 

[Sid.  Note.— For  other  cases,  see  Jostices  of 
the  Peace,  Dee.  Dig.  t  155.*] 

2l  Justices  o»  the  Peace  (J  158*)— Appeal- 
Prepayment  OF  Justice's  Fee — Waiveb. 
The  prepayment  to  a  justice  of  the  fee  al- 
lowed him  for  an  appeal  from  him  not  being 
made  essential  by  the  statute  to  validity  of  the 
appeal,  and  the  fee  being  a  perquisite  of  the 
justice  in  which  no  one  else  is  interested,  its 
prepayment  may  be  waived  by  him. 

[E3d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  549;  Dec.  Dig.  |  168.*] 

3.  Justices  of  the  Peace  (|  155*)- Appeal- 
Loss  FBOM  Accident  ob  Mistab:s— Relief 
— Showiho  Defense. 

One  petitioning  to  be  relieved  from  loss  of 
an  appeal  from  a  justice  through  accident  or 
mistake,  having  complied  with  ul  the  require- 
ments of  the  law  for  an  appeal,  except  prepay- 
ment of  the  justice's  fee  for  the  appeal,  which 
could  be,  and  was,  waived,  need  not  put  in,  or 
allege  that  he  had,  a  defense. 

[Ed.  Note.— For  other  cases,  see  Justice!  of 
the  Peace,  Dec.  Dig.  g  156.*] 

4.  JusnoEs  or  the  Peace  (1 165*)— Appeal- 
Loss  FBOu  Accident  ob  Mistake— Relief. 

One's  failure  to  secure  an  appeal  from  a 
justice,  though  he  had  complied  with  all  the  re- 
quirements of  the  law  for  an  appeal,  except 
prepayment  of  the  justice's  fee  for  the  appeal, 
which  could  be  and  was  waived,  was  an  accident 
or  mistake,  from  which  he  will  be  relieved. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  f  156.*] 

Exceptions  from  Addison  County  Conrt; 
Zed  S.  Stanton,  Judge. 

Petition  of  B.  H.  Palmer  against  Martin 
F.  Fuller  to  the  county  court  for  leave  to 
enter  there  an  appeal  thereto  from  a  Justice^ 
on  the  ground  of  petitioner  having  been  de- 
prived of  his  appeal  by  fraud,  accident  or 
mistake.  Petition  was  granted  on  trial  by 
the  court  and  petitionee  excepted.  Affirmed 
and  remanded. 

Argued  before  ROWELL,  O.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 

F.  L^  Flail,  for  petitioner.  Jolm  J.  Bnrlgbt 
and  Brown  &  Hopkins,  for  defendant 

MUNSON,  J.  The  peUtloner  claimed  to 
have  lost  his  appeal  from  the  Judgment  of  a 
Justice  under  circumstancea  which  entitled 
him  to  relief  on  the  ground  of  fraud,  acci- 
dent or  mistake.  It  appears  from  the  find- 
ings of  the  county  court  that  within  two 
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honrs  after  the  rendition  of  the  Judgment  the 
petitioner  asked  for  an  appeal  and  gave  the 
required  security  by  way  of  recognizance; 
that  petitioner's  attorney  then  Inquired  wheth- 
er the  Justice  would  make  out  the  copy  of  ap- 
peal and  sign  it,  or  whether  the  attorney 
should  make  it  and  send  it  to  the  justice  for 
hla  signature:  that  the  Justice  said  the  attor- 
ney liad  better  make  it,  and  the  attorney  said 
he  would  do  so,  and  that  the  petitioner  and 
his  attorney  thereupon  left  the  courtroom, 
both  supposing  the  appeal  bad  been  granted; 
that  the  fee  of  25  cents  allowed  the  Justice 
for  an  appeal  was  not  paid,  and  that  nothing 
was  said  about  It  by  either  the  Justice  or  the 
attorney. 

[1]  The  county  court  has  found  from  these 
facts  that  the  petitioner's  attorney  under- 
stood, and  had  a  right  to  understand,  that 
the  Justice  had  waived  the  prepayment  of  the 
fee.  We  think  this  conclusion  is  sustained 
by  the  facts  reported,  and  that  it  can  be  giv- 
en effect  without  impinging  on  any  legal  re- 
quirement 

12]  There  Is  nothing  in  the  statute  that 
makes  the  payment  essential  to  the  validity 
of  an  appeal.  The  fee  is  a  mere  perquisite  of 
the  Justice,  in  which  neither  the  state  nor  the 
opposite  party  has  any  interest  It  is  there- 
fore a  requirement  which  the  Justice  can 
waive. 

[3]  The  only  allegation  of  a  defense  is 
that  the  petitioner  believes  he  has  a  good 
one.  The  petitionee  excepted  to  all  the  tes- 
timony Introduced  regarding  a  defense.  It  is 
claimed  that  the  petition  cannot  be  sustained 
without  evidence  of  a  defense,  and  that  a 
defense  cannot  be  shown,  unless  alleged.  In 
cases  where  it  is  sought  to  set  aside  a  Judg- 
ment rendered  by  a  Justice  on  a  default  the 
petitioner  must  show  a  good  defense  on  the 
merits  of  the  original  action.  Collins  v.  Far- 
les,  80  Vt  144,  66  Atl.  718.  See,  also.  Farm- 
ers' etc.,  Ins.  Co.  v.  Reynolds,  52  Vt  405. 
But  the  decisions  in  cases  of  default  are  not 
controlling  in  a .  case  like  this.  Here  the 
petitioner  was  deprived  of  an  appeal  to  which 
he  had  entitled  himself  by  an  appearance,  by 
an  application  for  an  appeal,  and  by  a  com- 
pliance with  all  the  requirements  of  the  law, 
except  one  which  could  be  and  was  waived. 
He  was  entitled  to  an  allowance  of  his  appeal 
by  the  Justice  without  putting  in  a  defense  or 
rq>resenting  that  he  had  one,  and  nothing  of 
this  nature  can  be  required  to  entitle  him 
to  enter  the  case  in  the  appellate  court  In  re- 
instatement of  his  right 

[4]  But  although  the  petitioner's  attorney 
did  all  that  was  necessary  to  entitle  him  to 
an  apx)eal  In  the  circumstances,  the  failure 
to  secure  it  was  an  accident  or  mistake, 
within  the  broad  scope  given  to  the  words  by 
our  decisions.    Wilder  r.  Oilman,  65  Vt  503. 

Judgment  affirmed,  and  cause  remanded. 


(84  Conn.  Ml) 
LANNEN  r.  OIMENBRA- 

(Supreme  Court  of  Errors  of  Connecticut. 
Jane  15, 1911.) 

1.  ATTAOBlfZNT     (I    338*)— FOBTHCOMINO    RZ- 

CEipT  —  Liability  or  Subbtt  —  Amouijt — 

Vaxuk  ot  Goods. 

Where  defendant  In  attnehtnent  and  a 
surety  ezecnted  a  receipt  for  the  goods  to  an 
ofScer,  agreeing  that,  if  the  goods  were  not 
forthcoming  on  demand  or  on  recovery  of  a 
judgment  by  the  plaintiff  in  attachment  they 
would  pay  the  jndgment  in  a  sum  not  to  exceed 
^1,000,  the  surety,  on  failure  of  the  defendant 
m  attachment  to  redeliver  the  goods,  was  liable 
for  the  amount  of  the  judgment,  which  was  less 
than  |1,000,  though  it  exceeded  the  value  of  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |i  1290-1303;   Dec  Dig.  i  338.*] 

2.  Appeal  akd  Ebbob  (§  1011*)— Findings  oi" 
Tbial  Cotjbt— Conflicting  Evidence. 

A  finding  ot  the  trial  court  that  the  evi- 
dence was  insufficient  to  show  mistake  in  the 
execution  of  an  officer's  receipt  for  property 
levied  on,  based  on  conflicting  evidence,  would 
not  be  reversed  on  appeal. 

[I]d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3983-^989:  Dec.  Dig.  i 
lOlL*] 

Appeal  from  Superior  Court  New  Ha^en 
County;   Joel  H.  Reed,  Judge. 

Action  by  Walter  B.  Lannen  against  Paa- 
quale  Clmenera  on  an  officer's  receipt  for  at- 
tached goods.  Judgment  for  plaintiff,  aod 
defendant  appeals.     Affirmed. 

Francis  P.  GnilfoUe,  for  appellant  Charles 
W.  Bauby,  for  appellee. 

HALL,  C.  J.  The  plalntur  as  a  constable 
attached  on  June  4,  1907,  certain  goods  In 
the  grocery  store  of  Maria  Chiodo,  a  tenant 
of  the  defendant,  In  Waterbury,  by  virtue 
of  a  writ  commanding  him .  to  attach  her 
property  to  the  value  of  |1,000,  and  on  the 
same  day  took  a  receipt  for  said  property, 
signed  by  said  Maria  Chiodo  and  the  de- 
fendant which,  after  reciting  the  attach- 
ment and  that  the  signers  of  the  receipt 
had  received  the  attached  property  from  the 
plaintiff  Lannen,  contained  this  language: 
•'Which  said  property  we,  the  imderslgned, 
for  a  valuable  consideration,  hereby  Jointly 
and  severally  promise  and  agree  to  keep  at 
our  own  risk  and  expense,  and  to  redeliver 
the  same  in  good  order  to  the  said  officer, 
or  to  any  officer  l^ally  authorized  to  receive 
the  same,  on  demand,  or  in  default  thereof 
to  pay  the  sum  of  one  thousand  dollars  (or, 
if  demand  be  not  made  "before  Judgment  is 
rendered),  the  amount  of  damages  and  costs 
which  shall  be  recovered  by  the  plaintiff  in 
said  case.  If  the  same  shall  not  exceed  said 
sum.  It  being  understood  and  agreed  that 
we,  the  undersigned,  are  hereby  estopped 
from  denying  that  the  property  described 
has  been  attached  by  said  officer,  and  that 
we  have  received  the  same  from  him,  and 
that  the  same  is  the  property  of  said  d*- 
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tendant,  and  to  of  fbe  value  bereln  named." 
The  receipt  referred  to  an  annexed  schedule, 
which,  headed  "Schedule  and  Valuation  of 
Property  Attached,"  described  certain  gro- 
ceries, and  closed  with  the  words  "all  of  the 
value  of  one  thousand  dollars." 

The  plaintiff  In  the  attachment  writ  aft- 
erwards obtained  judgment  against  Maria 
Chlodo,  the  amount  of  which,  with  Interest 
and  costs,  is  the  amount  of  the  judgment 
rendered  in  this  case.  After  said  judgment 
the  plaintiff  demanded  said  goods  of  the  de- 
fendant, and  the  defendant  failed  to  rede- 
liver them;  Mrs.  Ghlodo  having  sold  the 
goods  in  her  business  and  having  left  Wa- 
terbnrr.  The  value  of  the  goods  so  attached 
as  appraised  by  a  competent  appraiser  was 
$180,  and  the  defendant  duly  tendered  to  the 
plaintiff  $180  and  costs  of  suit,  which  the 
plaintiff  refused  to  accept.  In  addition  to 
his  answer  denying  that  the  receipt  contain- 
ed the  words  "all  of  the  value  of  one  thou- 
sand dollars,"  and  alleging  the  value  of  the 
goods  to  have  been  $180,  and  alleging  the 
tender  of  that  sum,  the  defendant  filed  a 
crosss-complalnt  alleging  that,  when  the  re- 
ceipt was  executed.  It  was  agreed  that  the 
defendant  should  only  be  bound  to  the  ex- 
tent of  the  market  value  of  the  goods  attach- 
ed, and  that,  by  the  mistake  or  frand  of  the 
scrivener,  the  appropriate  words  to  express 
aocb  limited  llnblllty  were  omitted,  and 
that  the  defendant,  who  was  a  foreigner  and 
imable  to  read  English,  was  improperly  in- 
duced to  believe  that,  by  the  terms  of  the  re- 
ceipt as  It  was  finally  executed,  he  was  only 
bound  to  the  extent  of  the  market  value  of 
tbe  attached  gooda  The  cross-complaint 
asks  for  a  reformation  of  the  receipt  so  that 
It  shall  state  that  the  defendant's  liability 
la  limited  to  the  market  value  of  tbe  goods 
attached. 

II  ]  By  the  express  terms  of  the  receipt  in 
Its  present  form,  the  defendant,  having  fail- 
ed to  redeliver  the  goods  on  a  demand  made 
after  judgment  In  the  suit  in  which  they 
were  attached,  to  clearly  liable  to  pay  the 
amount  of  such  judgment 

The  trial  court  refused  to  grant  tbe  relief 
asked  for  In  the  cross-complaint,  and  the 
inindpal  reasons  of  appeal  are  Its  alleged 
orrors  In  refusing  to  correct  the  finding  as 
^  effect  requested  by  the  defendant,  so  that 
It  aball  show  that  It  was  understood  by  the 
parties  that  the  defendant  was  only  to  be 
bound  to  the  extent  of  the  value  of  the  at- 
tached goods,  and  so  that  It  shall  appear 
that  it  was  represented  to  the  defendant 
that  such  was  the  effect  of  the  language  of 
the  receipt 

There  was  certainly  very  strong  evidence 
111  support  of  the  averments  of  the  cross- 
complaint  It  was  unquestioned  that,  after 
lia  bad  signed  the  receipt  the  defendant  re- 
tnmed  to  the  ofllce  of  the  attorney  who 
drew  it  and  who  appears  to  have  been  the 


attorney  for  the  plaintiff  In  tbe  attachment 
suit  and  objected  to  the  provision,  fixing  the 
value  of  the  goods  at  $1,000,  saying  that  he 
did  not  think  the  goods  were  worth  a  thou- 
sand dollars,  and  that  the  attorney  told 
him,  in  effect,  that  these  words  did  not  mean 
anything,  and  erased  them  from  the  receipt 
The  attorney,  however,  failed  to  erase  the 
provision  that  the  defendant  was  estopped 
from  denying  that  the  goods  were  "of  the 
value  herein  named."  He  also  left  in  the  re- 
ceipt the  provision  that  If  the  defendant 
failed  to  redeliver  the  goods  on  demand  be- 
fore judgment,  he  should  pay  the  turn  of 
f  1,000,  and  also  the  provtolon  that  if  he  fail- 
ed to  redeliver  them  after  judgment  be 
should  pay  the  judgment  not  exceeding  fl,' 
000.  With  these  provisions  remaining  In 
the  receipt,  It  to  difficult  to  see  how  the 
attorney  could  have  thought  that  the  defend- 
ant was  benefited  by  having  the  words  "all 
of  the  value  of  one  thousand  dollars"  erased 
from  the  receipt  While  the  entire  evi- 
dence seems  to  ns  quite  persuasive  that  the 
attorney  must  have  understood  that  the 
defendant  meant,  by  what  be  said  and  did, 
that  he  would  not  become  bound  beyond  the 
value  of  the  goods,  yet  the  attorney  testified 
in  effect  that  such  was  not  the  understand- 
ing, and  that  when  he  erased  the  valuation 
clause  he  explained  to  the  defendant  his  lia- 
bility under  the  corrected  receipt  to  return 
the  goods  or  pay  the  judgment  that  might  be 
rendered.  The  question  of  fraud  or  mistake 
was  one  of  fart,  which  It  was  the  province 
of  the  trial  court  who  saw  and  heard  the 
witnesses,  to  decide.  That  court  has  found 
the  l&sues  regarding  the  fraud  or  mistake 
alleged  in  the  cross-complaint  in  favor  of  the 
plaintiff,  and  its  decision  to  conclusive. 

[11  As  there  was  a  conflict  of  evidence  up- 
on the  points  respecting  which  a  correction 
of  the  finding  was  requested,  we  find  no  er- 
ror In  the  refusal  of  the  trial  court  to  maka 
the  corrections  asked  for. 

There  to  no  error.  The  other  Judges  oon- 
curred. 


(M  Conn.  tSO 
GRAND  LODGB  A.  O.  TT.  W.  OP  CON- 
NECTICUT  V.  BURNS  et  al. 

(Supreme  Oonrt  of  Errors  of  Connecticut 
June  16,  1911.) 

1.   iNTKBPLKAnrai  (§  1*)— RKMKnT— SCX)P»— IlT- 

BUBANfix  CiBTiwcATB— VAunrrr. 

A  bill  of  interpleader  by  a  mutual  benefit 
■ociety  was  not  a  proper  remedy  to  determine 
the  validity  of  an  insurance  certificate  after 
the  death  of  the  member,  where  the  society 
claimed  that  the  certificate  was  void,  and  there 
was  no  other  person  claiming  tbe  right  to  en- 
force tbe  same,  except  the  beneficiary,  under 
Public  Acto  1808,  c.  42,  providing  that  an  ac- 
tion in  the  nature  of  a  bill  in  Interpleader  lies 
when  one  person  has  money  in  his  possession 
which  is  claimed  by  two  or  more  other  petions. 

[£>].  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  II  1,  2;   Dec.  Dig.  i  1.*] 
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2.  Insubarck  a  719*)— IfiTTUAi.  BinxriT  So- 
aofTita  —  SuPEBioB  Body  —  Jubisdiotioit  — 

SUBSEQCTKNT   BT-I>AW8. 

Where  a  member  of  a  motoal  benefit  so- 
ciety agreed  when  be  Joined  that  he  wonld  com' 
ply  with  all  the  lawa,  reKulationa,  and  require- 
ments which  had  been,  or  mipht  be,  enacted  by 
the  order  aa  a  condition  to  his  right  to  partici- 
pate in  the  beneficiary  fund,  and  during  his 
membership  Jurisdiction  over  bis  local  lodge  was 
transferred  to  a  new  grand  lodge  organized  In 
his  own  state,  to  exercise  jurisdiction  over  all 
the  local  lodges  in  that  state,  be  was  bound  to 
comply  with  the  laws  and  regulations  subse- 
quently made  by  such  grand  lodge  the  same  as 
though  they  had  been  made  by  Uie  grand  lodge 
having  original  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  719.*] 

8.  IHSUBANOK  (I  719*)— MtrnjAi,  BRnEFIT  So- 

OIBTMS— New  Bt-Laws. 

A  member  of  a  mutual  benefit  society,  hav- 
ing expressly  agreed  to  be  bound,  not  only  by 
the  laws  in  force  when  he  became  a  member, 
bat  also  fay  those  thereafter  enacted,  was  bound 
by  a  subsequently  enacted  by-law  providing  for 
forfeiture  of  benefits  in  case  a  member  engaged 
in  the  retail  liquor  business ;  such  by-law  oeing 
reasonable,  as  tending  to  enhance  the  dignity 
and  influence  of  the  order,  aa  well  as  to  dimin- 
ish the  risk  of  mortality. . 

[Ed.  Note.— For  other  cases,  aee  Insnranee, 
Cent  Dig.  |  1855;   Dec.  Dig.  i  719.*] 

4.  InsuBANOK  (I  819*)— MuTtTAi.  Bbrdtt  Bo- 
ciBTnss— Bt-Lawb— Noticb. 

Evidence  held  to  warrant  a  finding  that  in- 
sured had  notice,  prior  to  his  death,  ofa  by-law 
of  defendant  mutnal  benefit  society  forfeiting 
the  rights  of  members  engaging  in  Uie  retail 
liquor  business.  . 

[Ed.  Note. — For  other  casea,  see  Insurance, 
Dec.  Dig.  i  819.*] 

6.  Insubarce  (I  755*)— MuTUAi.  Benefit  So- 
cieties —  Fobmiitubb  —  Prohibited  Btjsi- 
RBSS— Receipt  or  Assessvents— Waives. 
The  by-laws  of  a  mntual  benefit  society 
provided  for  forfeiture  in  case  a  member  engag- 
ed in  the  retail  liquor  business,  and  also  de- 
clared that  the  officers  of  subordinate  lodges 
shonld  be  the  agents  of  the  members  of  the 
lodge  to  which  they  belonged  in  the  transaction 
of  all  official  business  required  of  them,  and  that 
a  subsequent  acceptance  of  assessments  after 
forfeiture  should  not  constitute  a  waiver. 
HeJd,  that  where  the  only  person  connected 
with  the  insurer  who  had  knowledge,  prior  to 
the  death  of  insured,  that  he  had  forfeited  his 
certificate  by  engaging  in  the  retail  liquor  busi- 
ness was  the  recorder  of  insured's  local  lodge, 
and  it  was  no  part  of  his  duty  to  investigate 
the  fact,  make  a  record  thereof,  or  report  the 
same  to  the  grand  lodge,  the  payment  and  re- 
ceipt of  assessments  by  insurer  up  to  the  time 
of  the  member's  death  was  not  a  waiver  of  its 
right  to  enforce  the  forfeiture. 

[Ed.  Note.— For  other  casea,  aee  Inanrance, 
Cent.  Dig.  {|  1907-1916;   Dec  Dig.  |  756.*] 

Appeal  from  Superior  Conrt,  New  Hav«i 
County;    William  H.  Williams,  Judge. 

Bill  of  interpleader  by  the  Grand  Lodge  of 
the  Ancient  OvAet  of  United  Workmen  of 
Connectlcnt  to  determine  tlie  validity  of  a 
benefit  certificate  Insnring  the  life  of  John 
W.  Burns  for  the  benefit  of  Mary  B.  Bums. 
From  a  decree  holding  the  certificate  in- 
valid, claimant,  Mary  B.  Burns,  appeala. 
Affirmed. 


The  Ancloit  Order  of  United  Workmen  of 
Connecticut  is  an  Incorporated  fraternal  In- 
surance organization  composed  of  duly  elect- 
ed representatives  of  subordinate  lodges,  cer- 
tain officers  of  the  Grand  Lodge,  members 
of  certain  committees  of  the  Grand  Lodge,  and 
Past  Grand  Master  Workmen,  who  are  mem- 
bers in  good  standing  of  subordinate  lodges 
under  the  Jurisdiction  of  the  Grand  Lodge. 
The  Grand  Lodge  of  Massachusetts  origi- 
nally represented  and  had  Jurisdiction  over 
the  members  of  said  order  in  all  the  New 
England  states. 

Jolm  W.  Bums,  late  of  Waterbury,  de- 
ceased, who  was  the  husband  of  Mary  El 
Bums,  received,  between  1880  and  1897, 
tlirongh  his  membership  of  and  upon  his 
written  application  to  a  subordinate  lodge 
of  Waterbury,  known  as  America  Lodge  No. 
44,  three  successive  certificates  entitling  him 
to  participate  in  tlie  benefit  fund  to  the 
amount  of  |2,000.  The  first  and  second 
certificates  were  surrendered  by  Burns  for 
the  purpose  of  changing  the  beneficiary,  and 
the  third,  which  is  the  certificate  in  question 
in  this  action,  and  in  which  his  wife,  Mary 
E.  Bums,  was  made  the  sole  beneficiary, 
was  issued  October  7,  1897.  These  certif- 
icates were  issued  by  autbority  by  the  Grand 
Lodge  of  Massachusetts,  and  were  signed  by 
its  Grand  Master  Workman,  with  its  seal 
attached,  and  were  countersigned  by  the 
Master  Workman  and  the  Recorder  of  Amer- 
ica Lodge  No.  44,  with  its  seal  attadied, 
"rendering,"  as  stated  therein,  "tliis  certif- 
icate valid  and  in  full  force." 

The  application  of  Bums  to  America  Lodge 
No.  44,  upon  which  said  certificates  w»e 
issued,  contained  the  following  language: 
"I  *  *  *  hereby  make  application  for 
the  Workman  degree  In  America  Lodge  44 
of  Waterbury  under  the  Jurisdiction  of  the 
Grand  Lodge  of  the  Ancient  Order  of  Unit- 
ed Workmen  of  Massachusetts,  and  I  here- 
by agree  that  compliance  on  my  part  with 
all  the  laws,  regulations  and  requirements 
wUch  are  or  may  be  enacted  by  said  order, 
is  the  express  condition  upon  which  I  am  to 
be  entitled  to  participate  in  the  beneficiary 
fund,  and  have  and  enjoy  all  the  other  bene- 
fits and  privileges  of  said  order."  Etech  of 
the  three  certificates  states  that  Bums,  "a 
Workman  degree  member  of  America  Lodge 
No.  44  of  said  order,  •  •  •  is  entitled  to 
all  the  rights  and  privileges  of  membership 
in  the  Ancient  Order  of  United  Workmen, 
and  to  participate  in  the  beneficiary  fund 
of  the  order  to  the  amount  of  $2,000,"  and 
that  It  "is  Issued  upon  the  express  condition 
that  said  John  W.  Bums  shall  in  every  pac- 
ticular  Willie  a  member  of  said  order  comply 
with  all  the  laws,  rules  and  requirements 
thereof." 

By  the  constitution  and  g^ieral  laws  of  the 
order,  it  Is  provided  that  the  territory  com- 
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prlstng  a  grand  lodge  Jnrlsdlction,  haying 
JurisdlctloD  over  more  than  one  state,  may 
be  divided  by  the  Supreme  Lodge  at  a  stat- 
ed meeting  Into  tvro  or  more  Grand  Lodge 
Jnrisdlctions. 

In  1901  the  -  Jurisdiction  ot  the  Grand 
Lodge  of  Massachusetts  -was  divided  into  the 
Jurisdiction  of  the  Grand  Lodge  of  Connecti- 
cut, and  the  Grand  Lodge  of  Massachusetts, 
and  the  members  of  said  order  within  the 
state  of  Connecticut  were  placed  under  the 
jurisdiction  of  the  Grand  Lodge  of  Connecti- 
cut and  the  obligatlona  of  the  members  re- 
dding in  Connecticut  transferred  to  the 
Grand  Lodge  of  Connectlcnt,  and  Bums  be- 
came a  member  of  the  Grand  Lodge  of  Con- 
necticut, which,  in  1902,  was  incorporated 
under  the  laws  of  this  state. 

Whoi  Bums  became  a  member  of  the  or- 
der In  1890,  there  was  no  law  or  rule  of  the 
ordo:  prohibiting  a  member  from  engaging 
In  the  business  of  selling  intoxicating  liq- 
uors as  a  beverage.  After  the  issuing  of 
the  certtficate  of  membership  to  Bums,  the 
Grand  Lodge  of  Massachusetts  adopted  a 
law  providing  that  any  officer  or  member 
tried  and  convicted  of  certain  ofTenses,  among 
which  was  entering  Into  the  business  of  sell- 
ing, by  retail,  intoxicating  liquors  as  a  bev- 
erage, should  be  fined,  suspended,  or  ex- 
pelled. 

In  1891,  soon  after  Bums  became  a  mem- 
ba  of  the  Grand  Lodge  of  Connecticut,  it 
provided  by  its  constitution  that  no  person 
should  t>e  admitted  to  membership  In  the  or- 
der who  was  engaged  In  the  sale,  by  retail, 
of  Intoxicating  liquors  as  a  beverage,  and 
adopted  the  following  general  law:  "Any 
member  of  the  order  who  shall  enter  Into 
the  business  or  occupation  of  selling,  by  re- 
tail. Intoxicating  liquors  as  a  beverage,  shall 
stand  suspended  from  any  and  all  rights  to 
participate  In  the  beneficiary  fund  of  the 
order,  and  his  beneficiary  certificate  shall 
become  null  and  void  from  and  after  the 
date  of  his  so  engaging  In  said  occupation, 
and  no  action  of  the  lodge  of  which  he  is  a 
member,  or  of  the  Grand  Lodge  or  any  of- 
ficer thereof,  shall  be  necessary  or  a  condi- 
tion precedent  of  any  such  susimnslon.  In 
case  any  assessment  shall  be  received  from 
a  member  who  has  thus  engaged  In  such  oc- 
cupation, the  receipt  thereof  shall  not  con- 
tinue the  beneficiary  certificate  of  such  mem- 
ber In  force,  nor  shall  It  be  a  waiver  of  his 
■0  engaging  in  such  occupation." 

In  S^tember,  1907,  Bums  engaged  in  the 
trasiness,  at  Waterbury,  of  selling  at  retail 
intoxicating  liquors  as  a  beverage,  and  con- 
tinned  said  business  until  his  death  on  the 
2A  of  October,  1910.  In  a  conversation  with 
one  Beynolds,  the  recorder  of  America  Lodge 
No.  44,  Bums  said  that  he  had  gone  Into 
the  liquor  business,  and  had  dropped  the  or- 
der. Reynolds  made  no  report  or  record 
of  such  Information  until  after  the  death  of 
Bums,  wb«i  he  sent  to  Stroh,  the  Grand 


Becorder  of  the  Grand  Lodge,  the  notice  of 
Bums'  death,  and  in  the  same  letter  inform- 
ed Stroh  that  Bums  had  been  engaged  in 
the  saloon  business.  By  the  report  sent  by 
Reynolds  to  the  Recorder  of  the  Grand 
Lodge,  a  short  time  before  Bums'  death,  his 
name  appeared  upon  the  list  of  members  of 
the  lodge. 

Reynolds  was  called  as  a  witness  by  coun- 
sel for  Mrs.  Bums,  and  on  cross-examination 
was  shown  his  letter  to  Stroh,  and  his  atten- 
tion called  to  a  statement  therein  that  Bums 
had  told  him  (Reynolds)  that  he  knew  that 
his  conduct  in  engaging  in  the  liquor  busi- 
ness was  contrary  to  the  laws  of  the  order, 
and  Reynolds  testified  that  he  would  not  be 
positive  that  Bums  told  him  he  knew  it  was 
contrary  to  the  laws  of  the  order.  The  let- 
ter was  only  admitted  for  the  purpose  of 
fixing  the  date  when  Reynolds  gave  the  first 
notice  to  the  Grand  Lodge. 

From  the  time  he  became  a  member  of 
the  order  until  his  death  in  1910,  Bums  paid 
to  the  financier  of  America  Lodge  No.  44  the 
assessments  as  they  were  made  by  the  Grand 
Lodge  of  Massachusetts,  and  as  afterwards 
made  by  the  Grand  Lodge  of  Connecticut,  and 
said  financier  of  America  Lodge  No.  44  paid 
the  same  to  the  receiver  of  America  Lodge 
No.  44,  who  transmitted  them  to  the  proper 
ofllcer  of  the  Grand  Lodge,  as  they  were  re- 
quired by  that  lodge.  In  collecting  and  trans- 
mitting said  funds,  neither  the  financier  nor 
the  receiver  of  America  Lodge  No.  44  knew 
of  the  fact  that  Bums  was  engaged  In  the 
liquor  business  until  after  his  death,  nor 
did  the  officers  of  the  Grand  Lodge,  unless 
the  knowledge  of  Reynolds,  the  recorder  of 
America  Lodge  No.  44,  of  such  fact,  as  before 
stated,  is  to  be  regarded  as  the  knowledge  of 
the  Grand  Lodge,  or  the  Grand  Recorder. 

The  payments  made  by  Burns  to  the  finan- 
cier of  America  Lodge  No.  44,  after  Bums 
engaged  in  the  liquor  bustness,  amounted  to 
$122.  After  the  death  of  Bums,  the  further 
sum  of  $4.40,  paid  by  him  September  25, 
1910,  and  transmitted  to  the  Grand  Recorder 
of  the  Grand  Lodge  by  the  receiver  of  the 
America  Lodge,  with  a  letter  stating  that 
Bums,  at  the  time  of  his  death,  was  engaged 
in  the  liquor  business,  was  repaid  to  the  ad- 
ministrator of  Bums. 

The  evidence  before  us  shows  that  Record- 
er Reynolds  was  an  officer  of  and  elected  by 
the  subordinate  America  Lodge  No.  44.  It 
was  his  duty,  on  or  before  the  1st  day  of 
each  month,  to  notify  the  Grand  Recorder  of 
all  "expulsions  of  members";  of  "the  sus- 
pending, annulling,  or  canceling  of  beneficiary 
certificates";  to  make  due  and  propor  record 
of  all  "suspensions"  and  "expulsions,"  upon 
the  beneficiary  certificate  register  of  the  lodge, 
and  to  see  that  the  same  were  recorded  at 
the  proper  time  in  the  monthly  report  of  the 
lodge,  and  to  mall  to  the  Grand  Recorder, 
on  or  before  the  5th  day  of  each  month,  the 
monthly  report  of  the  lodge.  It  was  the 
duty  of  the  financier  to  make  out  the  monthly 
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report  of  the  lodge  upon  the  form  provided 
by  the  Grand  Lodge,  and  deliver  the  same 
to  the  Recorder,  and  at  the  end  of  each  term 
to  furnish  the  Recorder  with  a  list  of  all 
members  and  their  standing  In  the  lodge. 

Both  the  Grand  Lodge  of  Massachusetts 
and  the  Grand  Lodge  of  Connecticut  adopted 
'  the  following  general  law:  "The  officers  of 
subordinate  lodges  shall  be  and  are  the 
agents  of  the  members  of  the  lodge  to  which 
they  belong,  In  the  transaction  of  all  the  of- 
ficial business  required  of  them  by  the  con- 
stitution or  these  general  laws,  and  are  not 
agents  of  the  Grand  Lodge." 

The  plaintiff,  which  It  is  found  holds  the 
$2,000,  holds  It  to  be  paid  to  Mrs.  Bums,  If 
«ald  certificate  of  t>enefit8  Is  valid,  and,  if 
not,  then  for  the  payment  of  other  claims 
proper  to  be  paid  by  the  Grand  Lodge. 

James  M.  Lynch,  for  appellant  Bums.  Ed- 
ward A,  Harrlman,  for  api)eUeeB  Farren  and 
Stroh. 

HAIiLy  C  J.  (after  stating  the  facts  as 
above).  The  appeal  in  this  case  contains  sev- 
eral assignments  of  error  and  numerous 
claims  for  the  correction  of  the  finding. 

It  is  said  in  the  brief  of  the  appellant  that 
the  two  questions  raised  are,  first.  Was  the 
law  adopted  by  the  Grand  Lodge  of  Connect- 
icut In  1901,  suspending  any  member  of  the 
order  engaging  in  the  retail  business  of  sell- 
ing intoxicating  liquors  as  a  beverage,  and 
rendering  his  beneficiary  void,  "a  reasonable 
law  or  regulation,  and  therefore  binding  up- 
on John  W.  Bums?"  and,  second,  "Did  the 
platntitr  waive  said  law,  so  far  as  it  related 
to  said  Bums,  by  Its  conduct"  after  Burns 
engaged  In  said  business? 

[1]  It  was  an  Irregular  proceeding  to  bring 
an  action  In  the  nature  of  a  bill  of  Inter- 
pleader in  order  to  obtain  a  decision  of  these 
-questions,  which  really  resolve  themselves 
kito  this  inquiry.  Is  the  present  plaintiff  lia- 
ble to  pay  to  Mrs.  Burns  the  $2,000  benefit 
Insurance  named  in  the  certificate? 

The  real  dispute  was  between  Mrs.  Burns 
and  this  plaintiff,  and  that  should  have  been 
settled  by  an  action  at  law  by  her  against 
the  Grand  Lodge  of  Connecticut,  which  It 
could  and  should  have  defended  in  behalf  of 
the  members  of  the  order.  An  action  In  the 
nature  of  a  bill  of  interpleader  lies  when  one 
person  has  money  or  property  in  ills  hands 
or  possession  which  is  claimed  by  two  or 
more  other  persons.  Public  Acts  1893,  p. 
222.  Clearly  no  one  but  Mrs.  Bums  is  enti- 
tled to  be  paid  the  $2,000  In  the  hands  of  this 
plaintiff.  The  members  of  the  Grand  Lodge, 
who  are  made  parties,  are  not  in  any  event 
entitled  to  have  this  fund  paid  to  them.  If 
the  certificate  is  valid,  it  should  be  paid  to 
Mrs.  Burns.  If  it  is  not,  it  should  be  retained 
by  the  plaintiff  for  the  payment  of  other 
death  claims.  The  administrator  of  Burns 
does  not  claim  that  the  certificate  is  void. 
No  one  questions  but  that  the  $122,  paid  by 
Bums  after  he  engaged  in  the  liquor  busi- 


ness, should  be  paid  to  Bums'  administrator, 
if  the  certificate  is  void.  Upon  a  decision  In 
favor  of  Mrs.  Bums  of  the  real  question  in 
dispute  between  her  and  this  plaintiff,  she 
would  have  been  entitled  to  receive  the  en- 
tire $2,000,  without  any  dedvfctlon  by  way  of 
allowance  to  the  Grand  Lodge  for  Its  ex- 
penses and  counsel  fees;  and  upon  a  decision 
that  the  certificate  was  invalid  no  allowance 
should  have  been  made  to  Mrs.  Bums  for 
counsel  fees.  The  position  of  the  Grand 
Lodge  was  not  such  as  to  require  it  to  com- 
mence this  action,  and  the  trial  court  tdionld 
have  refused  to  order  the  parties  to  inter- 
plead. But,  as  no  question  has  been  raised 
regarding  the  form  of  the  action,  or  of  the 
judgment,  and  as  the  proper  parties  were 
before  the  superior  court,  and  the  real  ques- 
tion between  them  was  there  decided,  we 
have  concluded  to  consider  the  questions 
presented  by  the  appeal,  but  with  the  sugges- 
tion that  our  action  is  not  to  t>e  regarded  as  a 
precedent  for  permitting  such  proceedings  in 
the  future. 

[2]  First,  Bums  was  none  the  less  bound 
by  the  law  in  question,  because  it  was  adopt- 
ed by  the  Grand  Lodge  of  Connectiait,  while 
his  application  and  certificates  in  which  he 
agreed  to  comply  with  the  present  and  future 
laws,  regulations,  and  requirements  of  the  or- 
der were  made  to,  and  issued  by,  the  Grand 
Lodge  of  Massachusetts.  Bums  consented  to 
the  law  which  provided  for  a  division  of  the 
territory  over  which  the  Massachusetts  Grand 
Lodge  had  jurisdiction,  and  the  conferring 
upon  the  Grand  Lodge  of  Connecticut  juris- 
diction over  members  residing  in  Connecticut. 
It  is  conceded  that  he  was  properly  trans- 
ferred to  the  jurisdiction  of  the  Connecticut 
Grand  Lodge.  The  claim  made  by  Mrs. 
Bums  is  against  the  Grand  Lodge  of  Con- 
necticut The  agreements  of  his  application 
and  certificate  to  abide  by  the  laws,  etc.,  ap- 
ply, therefore,  to  the  laws  of  the  Connecticut 
Grand  Lodge. 

[3]  The  fact  that  the  law  in  question  was 
adopted  after  Bums'  certificate  was  issued 
does  not  render  it  unreasonable  or  Inapplica- 
ble to  him  and  his  certificate.  He  expressly 
agreed  to  become  bound,  not  only  by  the  laws 
in  force  at  the  time  he  became  a  member  of 
the  order,  but  also  by  those  which  might 
ttiereafter  be  enacted  by  the  order.  Oilmore 
V.  Knights  of  Columbus,  77  Cobn.  68,  61,  58 
Atl.  223,  107  Am.  St.  Rep.  17;  Coughlin  T. 
Knights  of  Columbus,  79  Conn.  218,  220,  64 
Atl.  223;  Pafai  v.  Soci£t6  St  Jean  Baptiste, 
172  Mass.  319,  52  N.  E.  502,  70  Am.  St  Rep. 
287 ;  State  ex  rel.  Schrempp  v.  Grand  Lodge 
A.  O.  U.  W.,  70  Mo.  App.  456. 

The  law  is  not  unreasonable  in  its  character. 
It  may  rightly  be  said  to  be  one  tending  to 
enhance  the  dignity  and  influence  of  the  or- 
der, as  well  as  to  diminish  the  risk  of  mor- 
tality. State  «E  rel.  Strang  v.  Camden  Lodge 
A,  O.  U.  W.,  73  N.  J.  Law,  600,  64  Atl.  83 ; 
State  ex  rel.  Schrempp  v.  Grand  Lodge  A. 
O.  U.  W.,  supra ;  EUerbe  v.  Faust  119  Mo. 
653,  26  S.  W.  390,  25  Ia  B.  A.  149;  Schmidt 
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▼.  Bnpreme  Tent  K.  O.  T.  M.,  97  Wis.  528, 
73  N.  W.  22;  Loeffler  v.  Modern  Woodmen 
of  America,  100  Wis.  79,  75  N.  W.  1012; 
Langnecker  v.  Grand  Lodge  A.  O.  U.  W.,  Ill 
Wis.  279,  87  N.  W.  293,  55  L.  R.  A.  185,  87 
Am.  St  Rep.  1360. 

[4]  If  Bums'  Ignorance  of  the  law  forbid- 
ding members  of  the  order  from  engaging  in 
the  liquor  business  was  material,  tbe  bur- 
doi  was  upon  -  this  appellant  to  prove  ber 
all^atlon  of  snch  Ignorance.  The  trial 
court  has  found  as  a  fact  that  Bums  knew 
of  the  law.  Even  if  it  can  be  said  that  the 
direct  eTldence  presented  was  insuflaeient  to 
support  that  finding,  tbe  conclnsion  mani- 
festly reached  by  tbe  trial  oouit  that  there 
was  a  failure  of  proof  of  Bums'  alleged  Ig- 
norance of  the  law  was  Justified.  Bat,  as 
the  members  of  such  orders  are  ordinarily 
snpposed  to  be  reasonably  cognizant  of  the 
proTlslons  of  its  constitution  and  laws,  by 
which  they  have  expressly  agreed  to  be- 
come boond,  and  under  which  they  know 
their  benefit  certificates  have  been  Issued 
and  continued  In  force  (Cougblln  v.  Knights 
of  Colttmbus,  supra),  as  this  law  had  been 
In  force,  and  was  npon  the  records  of  tbe 
order  for  some  alx  years  before  Bums  en- 
gaged In  the  liquor  business,  and  printed 
copies  of  the  constitution  and  general  laws 
n-ere,  in  1902,  and  again  In  1906,  published 
In  pamphlet  form,  containing  the  law  in 
question,  and  as  it  was  shown  that  Bnms, 
soon  after  he  engaged  in  tbe  liquor  busi- 
ness, said  that  he  was  engaged  in  the  pro- 
hibited business,  and  had  dropped  the  Work- 
men, we  think  the  trial  court  was  Justified 
In  drawing  the  Inference  from  the  proven 
facts  that  Bums  had  full  knowledge  of  the 
existence  of  this  law  at  tbe  time  he  engaged 
in  said  bnslnesa. 

[S]  Did  the  act  of  receiving  assessments 
from  Bnms  after  he  had  engaged  in  the 
liquor  business  constitute  a  waiver  of  his 
forfeiture  of  membership,  or  estop  the  plaln- 
tlir  from  claiming  such  forfeiture? 

Bums  himself  presumably  understood  that 
he  was  not  a  member  when  he  paid  these  as- 
sessments. No  member  of  either  the  Grand 
Lodge  or  of  America  Lodge  No.  44  who  re- 
ceived the  assessments  had  actual  knowl- 
edge, until  after  Bums'  death,  tbat  he  was 
engaged  In  the  liquor  business. 

By  the  constitution  and  laws  of  the  Grand 
Lodge,  Reynolds,  tbe  recorder  of  America 
Lodge  No.  44,  was  required  to  keep  accurate 
minutes  of  the  i^oceedings  of  the  America 
Lodge,  and  to  record  the  same  in  a  book 
provided  for  that  purpose.  He  was  to  mail 
monthly  to  tbe  Grand  Recorder  the  report 
of  the  subordinate  lodge,  and  also  to  notify 
bim  montlily  of  certain  events.  Among  tbe 
events  be  was  required  to  record  upon  tbe 
beneficiary  certificate  register  of  tbe  subor- 
dinate lodge  were  all  suspensions  and  ex- 
pulsions of  members,  and  among  the  facts 
of  which  be  was  to  notify  the  Grand  Record- 
er were  the  rejection  of  applicants,  expul- 
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slon  of  members,  and  of  the  suspending, 
annulling,  or  canceling  of  beneficiary  cer- 
tificates. Tbe  suspensions  and  expulsions  of 
members  and  the  annulling  or  canceling  of 
certificates  which  the  recorder  was  to  enter 
upon  the  records  and  notify  the  Grand  Re- 
corder of  were  evidently  those  which  were 
the  result  of  some, action  of  tbe  subordinate 
lodge,  of  the  doings  of  which  the  recorder 
would  be  supposed  to  know.  It  was  no  part 
of  hlB  duty  to  decide  when  an  Insurance  cer- 
tificate was  annulled,  nor  to  ascertain  from 
sources  or  inquiries  outside  of  the  lodge, 
when  not  engaged  in  the  discharge  of  offi- 
cial duty,  in  what  business  the  certificate 
holders  were  engaged;  nor  is  there  any  pro- 
vision expressly  requiring  him  to  record  the 
fact  or  notify  the  Grand  Recorder  of  tbe 
fact  tbat  a  certificate  holder  was  engaged 
In  the  retail  liquor  business,  however  he 
might  learn  that  fact 

But  the  general  law  by  which  an  officer 
of  a  corporation  in  the  transaction  of  oM- 
cial  business  may  be  treated  as  the  principal 
does  not  apply  with  tbe  same  force  to  the 
ofilcers  of  the  defendant  corporation  under 
Its  constitution  and  laws  as  It  does  to  offi- 
cers of  ordinary  corporations. 

In  Coughlln  v.  Knights  of  Oolnmbus,  sn- 
pra,  It  appeared  from  the  charter,  constitu- 
tion, and  laws  of  the  defendant  that  tbe  in- 
sured was  required  to  pay  his  assessments  to 
the  financial  secretary  within  30  days  after 
the  first  day  of  each  month,  and  he  became 
ipso  facto  suspended  upon  bis  failure  to  do 
so;  that  the  financial  secretary  could  In  uo 
case  receive  assessments  from  the  insured 
after  be  was  so  suspended;  tbat  no  benefits 
would  be  paid  to  his  beneficiary  in  case  of 
such  ipso  facto  suspension  without  reinstate 
ment;  that  no  officer,  agent,  or  council  ol 
the  order  should  have  the  power  to  walv« 
these  conditions,  or  vary  tlie  provisions  of 
the  constitution  or  laws  of  the  order.  Cougb- 
lln bad,  on  more  than  one  occasion  prior  to 
his  death,  failed  to  pay  his  assessments 
within  the  required  time,  and  had  not  been 
reinstated  after  such  ipso  facto  suspension, 
but  said  assessments  bad,  in  accordance  with 
a  long-continued  practice,  been  paid  by 
Coughlln,  and  received  by  the  financial  sec- 
retary after  tbe  expiration  of  said  30  days, 
with  knowledge  upon  the  part  of  both  of 
sucb  forfeiture.  In  holding  tbat  such  ac- 
ceptance of  the  assessments  did  not  consti- 
tute a  waiver,  and  in  referring  to  the  gen- 
eral rale  that  a  general  officer  of  a  corpora- 
tion in  the  transaction  of  the  business  of 
the  company  is  In  effect  the  principal  In 
dealing  with  other  parties,  we  said  (79  Conn. 
226,  227,  64  Ati.  226) :  "But  this  rule  does  not 
apply  with  equal  force  to  the  officers  of  this 
defendant  corporation  In  dealing  with  the 
members  of  tbe  corporation  under  Its  pe- 
culiar charter,  constitution,  and  laws.  Tbe 
peculiar  and  limited  purposes  of  the  corpo- 
ration are  executed  through  the  agency  as 
well  of  members  as  of  officers.    Ofilcers  and 
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members  are  alike  bound  by  tlie  laws  which 
prescribe  and  limit  their  duties  and  powers. 
•  •  •  The  officers  of  this  defendant  cor- 
poration  In  dealing  with  Coughlln  and  other 
Insurance  members  were  all  acting  as  spe- 
cial agents  under  a  special  authority  the 
precise  limits  of  which  were  known  to  all 
members,  and  their  acts  alleged  in  the  reply 
were  in  excess  of  this  authority,  and  can- 
not operate  to  prevent  the  defendant,  either 
by  waiver  or  estoppel,  from  maintaining  Its 
defense  to  this  action  (of  forfeiture)  as  stat- 
ed in  the  answer." 

This  language  of  Ckiaghlln  t.  Knights  of 
Columbus  Is  applicable  to  the  present  case. 
Not  only  did  a  general  law  of  the  order, 
with  the  knowledge  of  which  Bums  was 
chargeable,  provide  that  the  officers  of  sub- 
ordinate lodges  should  not  be  agents  of  the 
Grand  Lodge  (and  that  law  works  no  Injus- 
tice in  this  case),  but  in  providing  that.  If 
assessments  should  be  received  from  one 
who  bad  forfeited  his  membership,  as  Bums 
did,  sncb  receipt  should  not  continue  his 
beneficiary  certificate  in  force,  nor  be  a 
waiver  of  such  forfeiture,  the  Grand  Lodge, 
by  a  law  which  Bums  agreed  to,  and  which, 
as  applicable  to  the  facts  in  this  case.  Is 
reasonable,  expressly  limited  the  power  and 
authority  of  all  officers  of  the  order  in  the 
matter  of  waiver  of  such  a  forfeiture  by  the 
subsequent  acceptance  of  assessments,  and 
expressly  prohibited  such  a  waiver.  Under 
the  laws  of  the  order  and  upon  the  facts 
found,  there  was  no  waiver  by  the  plaintiff 
of  the  forfeiture.  Coughlln  v.  Knights  of 
Columbus,  supra;  Fee  v.  National  Masonic 
Ace  Ass'n,  110  Iowa,  271,  274,  81  N.  W.  483 ; 
Bcbmldt  V.  Supreme  Tent  of  Knights,  etc., 
supra.  Loeffler  v.  Modem  Woodmen  of  Amer- 
ica, supra. 

The  facts  found  are  sufficient  to  enable 
the  appellant  to  fairly  present  the  questions 
raised  by  the  appeal,  and  the  application 
for  a  correction  of  the  finding  is  denied. 
There  Is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


(8«  Conn.  401) 
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(Supreme  Court  ot  Errors  of  Connecticut    June 
15,  1911.) 

1.  Cabriebs  (88  316,  844*)— Pabsbngbbs— In- 
juries—Burden  OF  Phoot. 

In  an  action  against  a  street  railway  com- 
pany for  death  caused  by  collision  of  a  street 
car  with  plaintiff's  intestate  while  awaiting  the 
car  to  take  passage  thereon,  the  plaintiff  as- 
sumes the  bntden  of  showing  by  a  preponderance 
of  the  evidence  the  defendant's  negligence  and 
her  Intestate's  freedom  from  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1283,  1399;  Dec.  Dig.  81  316, 
344.»] 


2.  Tbiai.  (1 139*)— Taxino  Cask  tbou  Jvbt— 
SuFFiciENCT  OF  Evidence. 

To  prevent  a  nonsuit,  the  evidence  of  plain- 
tiff, on  whom  the  burden  of  proof  rests,  must  be 
such  as  to  furnish  more  than  a  mere  guess,  sur- 
mise, or  conjecture,  and  plaintiff  is  bound  to 
remove  the  issues  from  the  realm  of  specula- 
tion and  to  establish  facts  affording  a  logical 
basis  for  the  inference  which  she  claims. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  18  338-«41;   Dec  Dig.  |  139.»] 

3.  Gabbiebs  (I  340*)  —  PASSENaBBS  —  Last 
(Stance  Doctrine. 

In  an  action  for  the  death  of  one  Intend- 
ing to  take  passage  on  a  street  car,  to  authorize 
a  recovery  on  the  theory  of  negligence  of  the 
defendant,  supervening  contributory  negligence 
of  the  plaintiff's  intestate.  It  must  appear  that 
the  motorman  failed  to  exercise  reasonable  care 
after  the  peril  of  the  intestate  became,  or  in 
the  exercise  of  due  care  ought  to  have  become, 
known  to  him,  when  from  the  exercise  of  such 
care  the  intestate  would  not  have  been  injured. 
(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1354;    Dec.  Dig.  8  340.*] 

4.  Cabbiebs  (8  346*)  — Pabsenoebs- Action 
FOB  Causing  Death— Weight  or  Evidence. 

In  an  action  for  causing  death  of  one  in- 
tending to  take  passage  on  a  street  car,  evi- 
dence held  insufficient  to  show  negli^nce  of  the 
motorman  after  he  knew,  or  ought,  in  the  exer- 
cise of  reasonable  care,  to  have  known,  of  the 
danger  of  plaintiff's  intestate. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  8  1401 ;   Dea  Dig.  8  346.*] 

5.  Cabbiers  (8  318*)  —  Pabsenqbbs  —  Action 
FOB  Causing  Death- Weight  of  EJvidencb. 

In  an  action  for  causing  the  death  of  one 
intending  to  take  passage  on  a  street  car,  evi- 
dence held  insufficient  to  show  that  failure  of 
the  motorman  to  turn  off  the  searchlight  when 
he  saw,  or  ought  to  have  seen,  the  intestate  in 
the  street  intending  to  board  the  car,  was  neg- 
ligence. 

[BA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  1307-1814;  Dec.  Dig.  8  318.*] 

Appeal  from  Superior  Court,  New  Lon- 
don County;  Joel  H.  Reed,  Judge. 

Action  by  Marie  E^ruCk,  administratrix, 
against  the  Connecticut  Company  for  per- 
sonal injuries  resulting  In  the  death  of  plain- 
tiff's Intestate,  alleged  to  have  been  caused 
by  defendant's  negligence.  From  an  order 
refusing  to  set  aside  a  Judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

The  plaintiff  offered  evidence  of  the  fol- 
lowing facts:  The  plaintiff's  intestate  was 
killed  by  being  hit  In  the  head  by  the  front 
end  of  a  passing  trolley  car  which  he  was 
expecting  to  board  after  dark.  Boswell  ave- 
nue, upon  which  the  accident  happened,  has 
a  double  line  of  trolley  rails  laid  upon  its 
westerly  side.  The  rail  farthest  east  lies  in 
about  the  middle  of  the  avenue,  and  is  18.7 
feet  from  the  east  gutter.  A  few  feet  north- 
erly of  the  point  of  accident  are  a  pair  of 
poles  marked  to  Indicate  a  place  where  cars 
will  stop  when  desired.  Ninety-eight  feet 
northerly  of  the  poles  is  an  Incandescent 
street  light  On  the  east  side  of  the  avenue 
directly  opposite  the  point  of  accident  and 
standing  near  to  the  street  is  a  hotel.  To 
the  south  the  tracks  extend  in  a  straight 


•For  other  cases  sm  same  tovto  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  BotIm  *  Rep'r  indwcea 
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Course  for  a  distance  of  about  400  feet,  and 
there  Is  no  obstruction  to  the  view. 

Xbe  car  wblch  hit  the  Intestate  was  com- 
ing from  the  south  on  the  easterly  lines  of 
tracks.  It  was  equipped  with  an  electric 
searchlight  carried  In  front  The  radiating 
rays  of  this  light,  which  was  and  remained 
in  operation,  would  light  up  the  full  width 
of  the  avenue  at  the  place  of  accident  from 
the  point  where  the  car  was  when  signaled, 
as  hereinafter  stated,  and  continuously  there- 
after untU  the  car  was  close  to  that  place. 
They  are  so  powerful  as  to  be  dazzling  and 
blinding  to  the  eye  when  looked  at 

Only  one  witness  of  the  occurrence  was 
prodiu:ed.  He  testified  that  he  and  the 
intestate  were  together  In  the  barroom  in 
the  front  of  the  hotel,  when  the  latter,  who 
was  familiar  with  the  surroundings,  beard 
the  approach  of  the  car,  which  he  desired  to 
take;  that  the  intestate  started  for  the 
street;  that  he  arrived  there,  and  being,  to 
ose  the  language  of  the  witness,  out  In  the 
middle  of  the  street,  he  held  up  his  band 
as  a  signal  for  the  car,  which  was  then 
aboat  300  or  400  feet  away,  to  stop;  that  It 
continued  going  at  about  15  or  20  miles  an 
hoar,  bit  the  intestate,  and  came  to  a  stop 
some  150  feet  farther  on.  When  the  wit- 
ness was  further  asked  to  tell  about  where 
in  the  street  the  intestate  was  when  he  held 
up  his  hand,  and  how  near  to  the  rails  he 
was,  he  said  that  he  could  not  tell.  Be  was 
not  inquired  of  as  to  the  intestate's  subse- 
quent movements  or  conduct  before  he  was 
struck,  and  he  gave  no  information  upon 
that  subject  The  Intestate's  position  in  the 
street  was  only  a  short  distance  south  of 
the  marked  poles. 

Other  evidence  bearing  upon  the  question 
of  the  defendant's  original  negligence  need 
not  be  recited. 

Donald  G.  Perkins  and  Allyn  Brown,  for 
appdiant    Michael  Kenealy,  for  appellee. 

PBE:ntIGE,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  assumed  the  bur- 
den of  establishing  by  a  preponderance  of 
evidence  the  defendant's  negligence  and  her 
intestate's  freedom  from  contributory  neg- 
ligence. If  she  failed  to  present,  in  support 
of  each  of  these  two  propositions,  substan- 
tial evidence  which  should  be  weighed  and 
considered  by  the  Jury,  and  upon  which  it 
reasonably  might  have  reached  alflrmative 
conclusions,  the  nonsuit  was  properly  grant- 
ed. Booth  V.  Hart,  43  Conn.  480,  484;  Fos- 
kett  tc  Bishop  T.  Swayne,  70  Conn.  74,  75,  76, 
38  AtL  803. 

[2]  The  evidence  presented  must  have  been 
snch  as  to  furnish  a  more  substantial  basis 
for  a  conclusion  than  a  mere  guess,  surmise, 
or  oonjectnre.  Mesite  ▼.  Connecticut  Co.,  82 
Conn.  403,  405,  74  Atl.  684;  Fay  v.  Hart- 
ford &  Springfield  Street  Ry.  Co.,  81  Conn. 
330.  335,  71  Atl.  364.  The  plalntlfT  was 
bound  to  remove  the  issues  from  the  realm 


of  speculation,  and  to  establish  facts  afford- 
ing a  logical  basis  for  the  Inferences  which 
she  claimed.  Morse  v.  Consolidated  Ry.  Co., 
81  Conn.  395,  399,  71  AU.  K53. 

■[3]  It  may  be  assumed.  In  accordance  with 
the  plaintiff's  contention,  that  evidence  was 
presented  from  which  the  Jury  reasonably 
might  bave  found  the  defendant  negligent  In 
the  premises.  It  Is  clear  that  It  could  not 
have  been  so  found  that  the  plaintiff's  in- 
testate was  free  from  contributory  negli- 
gence. Plaintiff's  counsel  make  no  claim  to 
the  contrary.  They  rest  their  contention 
that  a  prima  facie  case  was  made  out  en- 
tirely upon  an  appeal  to  the  doctrine  of  su- 
pervening negligence  as  recognized  and  defin- 
ed In  Smith  V.  Connecticut  Ry.  &  Ltg.  Co., 
80  Conn.  268,  270,  67  Atl.  888,  17  L.  R.  A. 
(N.  a)  707,  Carroll  v.  Connecticut  Co.,  82 
Conn.  513,  518,  74  Atl.  897,  and  £aiiott  v. 
New  Tork,  N.  H.  &  H.  R.  Co.,  83  Conn.  320, 
323,  76  AU.  298. 

A  successful  appeal  to  this  doctrine  im- 
poses upon  the  plaintlfl  the  duty  of  show- 
ing that  the  defendant's  servant  the  motor- 
man,  failed  to  exercise  reasonable  care  and 
prudence  to  save  the  intestate  from  harm 
after  the  peril  of  the  latter  became,  or  In 
the  exercise  of  due  care  ought  to  have  be- 
come, known  to  the'  former,  when  by  the  ex- 
ercise of  such  care  on  the  part  of  the  former 
the  Intestate  would  not  have  been  injured. 
Elliott  V.  New  York,  N,  H.  &  H.  B.  Co.,  83 
Conn.  320,  76  AU.  298. 

[4]  A  prima  facie  case,  which  rested  upon 
this  contention,  could  not  be  made  out  until 
evidence  '  pertinent  to  this  line  of  Inquiry 
was  adduced  which  furnished  some  basis 
for  a  conclusion  more  substantial  than  a 
guess  or  surmise.  The  conduct  of  the  par- 
ties is  to  be  considered,  and  its  character 
as  related  to  prudence  determined,  in  view  of 
the  situation  presented  and  with  which  the 
actors  were  respectively  confronted.  Until 
there  was  something  substantial  before  the 
Jury  to  enable  Its  members  to  discover  what 
these  circumstances  were,  they  would  be 
left  with  nothing  to  afford  them  a  reasonable 
guide  in  the  Inquiry  they  were  called  upon 
to  make.  This  was  the  situation  in  which 
the  plaintilTB  evidence  left  her  case  as  touch- 
ing any  claim  of  supervening  negligence  on 
the  part  of  the  defendant  What  the  cir- 
cumstances demanded  of  the  motorman  for 
the  intestate's  protection  depended  upon 
the  latter's  position  and  movements  at  and 
after  the  time  he  signaled  the  car,  then 
300  feet  or  more  away.  Upon  this  vital 
point  the  evidence  was  wholly  nninforming, 
beyond  the  fact  that  he  was  in  the  street 
when  he  gave  his  signal.  There  was  18  feet 
of  roadway  between  the  curb  and  the  easter- 
ly or  nearest  rail.  Where,  in  this  width  of 
street  and  how  near  to  the  rail,  he  was  at 
this  time,  the  only  witness  to  the  occurrence 
which  the  plaintiff  produced  said  that  he  dl4 
not  know,  and,  as  to  the  intestate's  ^nh**- 
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quent  condnct  or  morements  as  the  car  ap- 
proached, there  was  not  a  word  of  testimony, 
direct  or  drcamstaotlal,  beyond  the  fact 
that  somehow  and  at  some  time  he  came  Into 
a  position  In  close  enough  proximity  to  the 
rail  to  b«  struck.  It  may  have  been,  for 
aught  that  appears,  that  he  was  not  in  a 
position  of  danger  until  the  moment  before 
he  was  hit  It  may  have  been  that  the 
final  act  of  negligence  which  was  the  proxi- 
mate cause  of  the  accident  was  that  of  the 
intestate  In  moving  forward  Into  a  position 
of  danger  when  the  car  was  already  upon 
him,  and  the  motorman  was  helpless  to 
avert  the  result  Elliott  v.  New  York,  N.  H. 
&  H.  B.  Co.,  83  Conn.  320,  325,  76  Atl.  298. 
It  Is  possible  to  build  up  si)eculatlve  theo- 
ries, but  they  can  rest  .upon  no  substantial 
foundation  furnished  by  the  evidence. 

[S]  It  may  be  suggested  that  the  failure 
of  the  motorman  to  turn  off  the  searchlight 
when  he  saw,  or  ought  to  have  seen,  the  In- 
testate In  the  street  Intending  to  board  the 
car.  Imports  Into  the  situation  a  factor  which 
materially  dianges  the  situation.  Of  this 
claim  it  is  to  be  noted.  In  the  first  place,  that 
it  carries  the  case  entirely  outside  of  the 
complaint  which  charges  no  negligence  aris- 
ing from  the  use  or  operation  of  this  light 
Moreover,  it  is  apparent-  in  view  of  the  un- 
certainty in  which  the  plaintiff  left  the  sit- 
uation as  to  the  intestate's  position  and 
movements,  that  this  claim  can  have  no  sub- 
stantial basis,  unless  it  be  held  that  the  faU- 
ore,  under  all  circumstances,  to  turn  off 
such  a  light  when  a  person  ahead  exhibits 
bis  intention  to  become  a  passenger,  is  neg- 
ligent conduct  in  itself.  For  such  a  sweep- 
ing claim  the  evidence  which  the  plaintiff 
produced,  including  that  of  her  experts,  fur- 
nished no  substantial  basis.  In  fact  the 
only  expert  to  whom  her  counsel  ventured  to 
ask  a  question  relating  to  this  particular 
matter  discountenanced  any  such  practice 
in  the  case  of  persons  preparing  to  board  a 
car  In  the  ordinary  way.  . 

There  is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


(U4  Md.  4U) 

SLAOLE  et  aL  t.  BUSSELL. 

(Court  of  Appeals  of  Maryland.    Jan.  11, 1011.) 

1.  Bbokebs  ($  88*)— Action  iob  Coumissior 
— Evidence— iNSTBtioTioNs. 

In  an  action  by  a  broker  for  commiasions 
for  procuring  a  purchaser  of  real  estate,  where 
the  purchaser  testified  that  the  broker  had  pro- 
posed that  the  purchaser  and  the  broker  should 
buy  the  land  together,  and  the  broker  to  some 
extent  corroborated  the  purchaser,  a  charge 
that,  if  the  broker  proposed  to  the  purchaser 
that  they  should  buy  the  property  together, 
there  could  be  no  recovery  was  justified  by  the 
evidence. 

[Va.    Note.— For   other   cases,    see    Brokers, 
Dec  Dig.  {  88.*] 


2.  Bbokzrs  (55  31,  32»)— Dun  to  Pbincipal. 
A  broker  employed  to  procure  a  purchaser 
may  not  act  as  agent  of  the  purchaser  nor  be- 
come the  purchaser  himself. 

[Ed.  Note.— For  other  cases,  see  BrokersL 
Cent  Dig.  {5  24,  28;  Dec.  Dig.  (5  31,  32.*] 

8.  Bboksbb  a  65*)  — CoMFBNSATioir  — When 

Eabned. 

A  broker  employed  to  procure  a  purchaser 
of  real  estate  brought  the  property  to  the  pur- 
chaser's attention  by  proposing  that  he  and  the 
purchaser  should  purchase  together,  statinj;  that 
It  might  be  possible  to  get  some  reduction  on 
the  price.  The  purchaser  subsequently  bought 
from  the  owner  directly.  Held,  tnat  the  broker 
violated  his  duty  to  the  owner,  and  was  not 
entitled  to  a  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §§  48-50;   Dec.  Dig.  {  65.*] 

4.  Appeal  and  Ebbob  (§  928*)— Bulinqs  on 
Instbuctions— Pbesumptions. 

The  court  in  passing  on  the  refusal  of  re- 
quested instructions  must  assume  the  truth  of 
the  testimony  of  a  witness  warranting  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  374»-S754;    Dec.  Dig.  i 

5.  Affeal  and   Ebbob  (8  1064*)— Habulbss 
Ebrob— Ebboneous  Instbuctions. 

Where,  in  an  action  by  a  broker  for  com- 
missions for  procuring  a  purchaser  of  real  es- 
tate, the  evidence  showed  that  the  broker  in- 
duced the  purchase  by  bringing  the  property  to 
the  purchaser's  attention,  with  the  proposition 
that  the  purchaser  and  himself  shoiild  buy  to- 

? ether,  that  the  purchaser  subsequently  bought 
rom  the  owner  directly,  and  there  was  no  claim 
that  the  owner  knew  of  the  broker's  plan,  a 
charge  directing  a  recovery  for  the  owner  on 
the  jury  finding  that  the  evidence  was  true, 
without  submitting  the  issue  whether  the  owner 
knew  of  the  plan  of  the  broker,  was  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1064.*] 

6.  Bbokebs  (5|  55,  56*)— CoiaussiONS— Wheit 
^abned. 

Where  an  owner  employing  two  broken  to 
procure  a  purchaser  sola  to  a  purchaser  pro- 
cured by  one  broker,  without  any  reason  to  be- 
lieve that  the  other  broker  had  anything  to  do 
with  the  procurement  of  the  purchaser,  the 
owner  paying  the  commission  to  the  former 
broker  was  not  liable  to  the  latter  broker  for 
commissions;  but  where  one  broker  was  em- 
ployed to  procure  a  purchaser,  and  he  was  the 
procuring  cause,  he  could  not  be  deprived  of 
his  commission,  merely  because  the  owner  mak- 
ing the  sale  did  not  know  that  the  broker  had 
procured  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §S  82-84,  85-89;  Dec.  Dig.  ii  65. 
66.*] 

7.  Bbokebs  (|  88*)— ESuflotiiknt— Tbbiuna- 

TION. 

Where  the  contract  employing  a  broker  to 
procure  a  purchaser  for  real  estate  did  not  fix 
any  time  for  the  performance  of  the  contract, 
and  the  owner  did  not  revoke  the  agency  nor 
inquire  of  the  broker  as  to  what  was  being  done 
in  procuring  a  purchaser,  the  court  could  not 
say,  as  a  matter  of  law,  that  a  period  of  five 
months  since  the  owner  had  heard  from  the 
broker  was  an  unreasonable  time,  so  as  to  ter- 
minate the  contract  and  authorize  the  owner 
to  make  a  sale  without  liability  to  the  broker 
for  commissions. 

[Eld.  Note.— Fw  other  cases,  see  Brokers. 
Dec.  Dig.  §  88.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  Ic  Rep't  Indexes 
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&  BB0K2B8   (I  88*)-^OMPEWSATION— PbOOTJB- 

ING  Causb— Question  ron  Jurt. 

Where,  in  aa  action  b;  a  broker  for  com- 
misaiona  for  procuri;ig  a  purchaser,  there  were 
facta  showing  that  the  oroker  was  the  pro- 
coring  cause,  and  other  facts  showing  the  con- 
trary, the  issue  must  be  anbmitted  to  the  jury 
under  proper  instructions. 

[Ed.  Note.— For  other  caaes,  see  Brokers, 
Cent.  Dig.  H  128,  129;  DecT^c  i  88.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  George  M.  Sharp,  Jndge. 

Action  by  J.  Waters  RuBsell  against  Charles 
W.  Slagle,  Jr.,  and  another,  trustees.  From 
a  jodgment  for  plaintiff,  defendants  appeal. 
Reversed  and  new  trial  awarded. 

Argned  before  BOYD,  C.  J.,  and  BRIS- 
COE. PELA.RCE,  SCHMUOKBR,  BURKE, 
THOMAS,  PATTISON,  and  URNBR,  JJ. 

Aubrey  Pearre,  Jr.,  and  Randolph  Barton, 
Jr.,  for  appellants.  Clarence  W.  Perkins,  for 
appellee. 

BOTD,  C.  J.  The  appellee  recovered  a 
judgment  against  the  appellants  for  commis- 
sions on  a  sale  of  real  estate  of  which  be 
claims  to  be  the  procuring  cause.  He  was  a 
licensed  real  estate  broker  In  Kent  county, 
and  called  upon  Mr.  C.  W.  Slagle,  in  Balti- 
more, the  latter  part  of  December,  1908,  or 
the  early  part  of  January,  1909,  and  told 
bim  be  thought  be  could  find  a  buyer  for  the 
farm  held  In  trust  by  the  appellants.  He  tes- 
tified that  he  told  Mr.  Slagle  that  if  he  was 
able  to  find  a  buyer  bis  commission  would 
be  6  per  cent,  and  that  "bis  answer  was, 
Tou  go  ahead  and  ofTer  It  to  your  prospec- 
tlTe  buyers,  and  sell  it  if  you  can,'  and  with 
that  understanding,  after  that  conversation, 
I  left  his  office.  Mr.  Slagle  said  they  wanted 
$20,000  for  it  Witness  said  he  thought  that 
was  a  little  high,  but  might  be  obtained,  and 
Slagle  said,  Tou  make  me  a  proposition  for 
it,'  which  I  afterwards  did.  His  Instrnc- 
tlons  were,  'whatever  offer  yon  get,  submit 
Ittomfc'- 

On  cross-examination  he  stated  be  had 
written  on  January  27,  1909,  the  following 
letter:  "Referring  to  our  conversation  re- 
garding farm  now  occupied  by  Mr.  Hudson, 
and  situate  near  Gales,  will  you  kindly  ad- 
vise me  if  you  care  to  sell,  as  I  am  in  com- 
munication with  one  of  my  customers  who 
might  be  Interested  in  this  place."  To  which 
be  received  the  following  reply,  dated  Janu- 
ary 29.  1909 :  "In  reply  to  your  favor  of  the 
27th  will  say  we  will  sell  the  farm  situated 
on  Worton  creek,  containing  about  516  acres, 
at  the  rate  of  $38  per  acre,  subject  to  the 
tenants'  rights."  He  said  he  bad  no  other 
written  agreement  with  Mr.  Slagle,  and  did 
not  see  him  personally  or  have  any  other 
oommnnlcatlon,  either  verbal  or  written,  with 
Oie  Slagle  estate,  or  its  representatives,  until 
the  end  of  June,  1909. 

Mr.  W.  H.  Cacy  of  Kent  county  got  a  ver- 
bal option  from  Mr.  Slagle  for  the  purchase 


of  the  property  at  $17,000,  In  June,  1909,  and 
on  the  28th  of  that  month  obtained  an  option 
in  writing,  at  which  time  he  paid  $250.  Short- 
ly afterwards  Mr.  Baukhages  told  Mr.  Cacy 
he  was  authorized  by  Mrs.  Costello  to  offer 
him  $1,000  advance.  He  declined  that,  but 
Anally  sold  it  to  her  for  $23,000,  before  he 
got  his  deed,  vplilch  Is  dated  September  7, 
1909.  It  is  shown  by  uncontradicted  evidence 
that  the  appellants  did  not  know  Mrs.  Cos- 
tello In  connection  with  the  sale,  and  Mr. 
Cacy  testified  that  when  he  obtained  the  op- 
tion  he  did  not  know  there  were  such  people 
living  as  Jlrs.  Costello  and  Mr.  Baukhages, 
but  the  latter  afterwards  came  to  blm,  hav- 
ing been  told  by  Mr.  Slagle  that  he  had 
agreed  to  sell  the  farm  to  Mr.  Cacy.  He  (Mr. 
Cacy)  paid  Mr.  Baukhages  commissions  on 
this  sale  to  Mrs.  Costello. 

Mr.  Russell  contends  that  he  was  instru- 
mental in  procuring  Mr.  Cacy  as  a  purchas- 
er, and  hence  Is  entitled  to  commissions.  Mr. 
Slagle  testified  that  be  did  not  know  that 
Mr.  Russell  had  ever  spoken  to  Mr.  Cacy  on 
the  subject,  that  he  had  heard  nothing  what- 
ever from  him  since  January,  and  never 
thought  of  bim  in  connection  with  the  sale. 
He  bad  not  given  blm  an  exclusive  right  to 
sell,  and  we  do  not  understand  It  to  be  con- 
tended that  he  did  not  act  In  perfectly  good 
faith.  On  June  26, 1909,  which  was  after  the 
verbal  option  was  given  by  Mr.  Slagle  to  Mr. 
Cacy,  Mr.  Russell  wrote  to  the  estate  of 
Charles  W.  Slagle  as  follows:  "About  one 
week  ago  I  wrote  you  about  your  Gales 
Wharf  farm.  Will  you  kindly  advise  me 
your  lowest  cash  price,  or  lowest  price  fpr 
the  whole  tract,  and  at  what  figure  would 
you  name  for  the  wharf  and  the  farm  tilled 
by  Mr.  Hudson.  Thanking  you  for  an  early 
reply,  I  am,"  etc.  He  received  the  follow- 
ing reply,  which  Is  dated  in  the  record  July 
29th,  but  is  admitted  to  have  been  written  on 
June  29,  1909:  "In  reply  to  your  letter  of 
the  26th,  would  say  that  we  have  not  re- 
celved  the  letter  within  the  last  week  of 
which  yon  speak.  We  would  also  state  that 
as  the  whole  of  Worton  Manor  Beach  farm 
Is  now  practically  sold  we  cannot  name  you 
a  price  on  any  part  of  it  at  present" 

On  July  1, 1909,  Mr.  Russell  wrote  the  fol- 
lowing letter:  "Tours  of  the  29th  at  band. 
Acting  upon  our  conversation  of  last  spring, 
together  with  your  letter  of  several  months 
ago,  I  submitted  your  farm  to  a  Mrs.  Cos- 
tello and  a  Mr.  Baukhages  of  Baltimore, 
should  they  be  the  purchasers  to  whom  you 
refer,  I  would  expect  a  commission  from  the 
sale,  and  I  write  to  this  effect  so  that  you 
may  not  enter  Into  a  contract  until  we  clear- 
ly understand  Just  what  your  and  my  rela- 
tions are.  Of  course  It  is  possible  that  these 
parties  are  not  considering  the  purchase;  if 
so,  my  assumption  Is  Inapplicable." 

On  July  8d  he  called  up  Mr.  Slagle  by  tele- 
phone, and  Mr.  Slagle  told  blm  that  be  had 
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sold  the  farm  to  Mif.  Capy.  On  tbe  same 
day  Mr.  Russell  wrote  a  letter,  addressed  to 
the  estate  of  Charles  W.  Slagle,  In  which  he 
referred  to  the  conversation  with  Mr.  C.  W. 
.  Slagle  about  the  Ist  of  January,  1009,  and 
to  the  letters  of  January  27th,  and  January 
29th.  He  said  In  this  letter  that:  "In  Jan. 
1909  I,  at  Massey  Sta.,  Kent  Co.,  submitted 
this  farm  to  W.  H.  Cacy,  of  Massey,  during 
April,  1909;  in  Chestertown  I  again  approach- 
ed Mr.  Cacy  about  this  farm,  and  about 
three  weeks  ago  I  again  talked  with  him" — 
and  he  claimed  commissions  on  the  sale  to 
Mr.  Cacy.  In  his  testimony  he  said  be  had 
some  business  with  Mr.  Cacy  the  latter  part 
of  January,  and  he  spoke  of  the  farm  to  him. 
He  told  him  they  were  asking  $20,000  for  it. 
He  said  "he  would  consider  it,  and  that  was 
all  be  said."  He  saw  him  again  about  the 
Ist  of  April,  and  spoke  of  it.  Cacy  said  the 
price  was  too  high,  but  they  talked  it  over, 
and  he  told  htm  he  thought  less  than  $20,000 
would  buy  it.  Then  about  the  last  of  April 
he  saw  him  again,  and  told  him  he  had  talk- 
ed with  others,  and  he  thought  it  was  worth 
the  money,  and  insisted  upon  his  further  con- 
sideration of  it.  Cacy  said  he  thought  the 
price  was  a  little  high  and  the  buildings 
needed  some  repairs,  but,  "Well,"  he  said,  "I 
will  think  it  over."  He  did  not  see  Cacy 
after  that,  but  he  was  trying  to  sell  the 
property  to  different  parties.  Mr.  Russell 
admitted  that  be  did  not  make  any  new  prop- 
osition in  April — "no  more  than  a  repetition 
of  my  arguments.  Same  thing  in  interview 
in  latter  part  of  April  In  Chestertown." 

Cacy  testified  that  when  he  met  Russell 
about  Christmas,  1908,  or  the  1st  of  January, 
1909,  Mr.  Russell  said  Worton  Manor  farm 
could  be  bought,  and  he  said,  "I  will  buy  it 
with  you,  and  I  think  we  can  make  some 
money  on  It"  He  told  him  he  would  go 
with  him  to  look  at  it  He  was  asked,  "Q. 
Did  he  say  anything  at  that  interview  about 
your  buying  It  and  his  not  buying  it?  A.  No, 
sir;  not  a  thing.  His  proposal  was  he  buy  it 
with  me.  Q.  Is  your  mind  clear  on  that? 
A.  Yes,  sir.  Q.  That  he  buy  it  with  you? 
A.  Yes."  He  said  he  did  not  go  to  see  It 
then,  and  the  next  thing  that  occurred  about 
it  was  that  he  met  Mr.  Russell,  he  thought 
In  February  or  March,  but  was  not  positive 
about  the  date,  when  "he  simply  said,  'What 
about  that  Worton  Manor  Beach  farm?  You 
have  not  been  to  look  at  It*  I  said,  'I  will 
go  with  yon  to  look  at  It  some  time.'  That 
was  about  the  substance  of  what  was  said. 
Witness  did  not  go  to  look  at  it  then.  Well, 
I  saw  Mr.  Russell  again  in  Chestertown;  I 
think  it  was  in  April;  and  he  mentioned  the 
matter,  and  I  said,  'Waters,  I  haven't  the 
money,'  and  I  gave  it  up.  At  the  third  in- 
terview  Russell  said,  'What  about  the  Wor- 
ton Manor  farm?'  'Well,'  I  said,  'Waters,  I 
haven't  any  money,  and  you  will  have  to 
count  me  out'  "  Meanwhile  witness  had  done 
nothing  about  the  farm,  or  been  to  look  at  it. 

He  further  testified  that  some  time  In  June 


be  saw  Mr.  Perkins  (one  of  the  counsel  for 
the  plaintiff)  on  the  train,  and  he  said  if  be 
(Cacy)  would  buy  it  he  (Perkins)  would  buy 
a  portion  of  it  or  50  acres  of  the  farm.  He 
went  to  Baltimore,  saw  Mr.  Slagle,  and  got 
the  option  the  latter  part  of  June. 

[1]  Inasmuch  as  the  appellants  relied  large- 
ly on  what  they  claim  to  have  been  error  in 
rejecting  the  sixth  and  eighth  prayers,  we 
will  consider  them  before  taking  up  the  other 
questions  involved  In  this  case.  The  sirth 
Is  as  follows :  "If  the  Jury  believe  from  the 
evidence  that  at  no  time  did  plaintiff  propose 
to  William  H.  Cacy  that  he,  said  Cacy, 
should  buy  defendants'  farm,  but  tluit  his 
proposal  always  was  that  plaintiff  and  Cacy 
should  buy  it  together,  then  even  if  the  jury 
further  believe  that  the  purchase  of  defend- 
ants' farm  by  Cacy  was  the  direct  result  of 
the  said  proposals  of  the  plaintiff,  yet  under 
the  pleadings  and  evidence  in  the  case  the 
plaintiff  is  not  entitled  to  recover."  The 
eighth  prayer  is :  "The  defendants  pray  the 
court  to  instruct  the  Jury  that  If  they  find 
that  whenever  the  plaintiff  suggested  to  Mr. 
Cacy  the  purchase  of  the  property  in  ques- 
tion. It  was  always  with  the  proposal  that 
he,  the  plaintiff,  and  the  said  Cacy  should 
purchase  it  together,  and  at  no  time  with 
any  other  proposal,  and  that  plan  of  pur- 
chasing was  not  known  to  the  defendants, 
then  under  the  pleadings  in  the  case  the 
plaintiff  cannot  recover." 

The  appellee  contends  that  there  was  not 
sufficient  evidence  to  support  those  prayers, 
and  hence  they  were  properly  refused;  but 
we  think  there  was  unquestionably  evidence 
tending  to  show  that  Mr.  Russell's  proposi- 
tion to  Mr.  Cacy  was  that  they  should  buy 
the  property  together.  In  addition  to  what 
we  have  stated  above,  Mr.  Russell  admits 
that  he  "knew  that  Cacy  was  not  a  farmer, 
buying  for  farm  purposes,  but  as  a  rule  in- 
vested in  farm  properties  for  the  purpose  of 
selling."  He  further  said,  "Aa  a  matter  of 
fact  I  advised  Mr.  Cacy  to  buy  the  farm, 
thinking  it  was  a  good  proposition  for  htm  to 
invest  in,  and  urging  him,  to  the  extent  ot 
telling  him  that  if  he  wanted  me  to  I  would 
go  in  with  him.  I  did  that  to  strengthen  bis 
Judgment  and  opinion  as  to  the  value  of  the 
farm" — although  he  also  said  in  answer  to 
the  question,  "So  your  proposition  really  was, 
then,  to  Mr.  Cacy,  that  you  would  go  In  with 
him  and  buy  this  farm?"  "No;  my  primary 
proposition  was  for  him  to  buy  it  I  opened 
the  subject  up  that  way.  The  sefMnd  proposi- 
tion was,  if  he  wanted  me  to,  I  would  go  into 
it"  Mr.  C&cy  testified,  as  stated  above,  and 
there  can  be  no  doubt  that  according  to  his 
evidence  Mr.  Russell's  proposition  to  him 
was  that  they  should  buy  It  together,  and 
Mr.  Russell,  to  some  extent  corroborated 
him.  It  was  therefore  a  question  for  the 
Jury,  and  those  prayers  left  It  to  them. 

[2]  What  then,  is  the  effect  of  that  action, 
if  Mr.  Cacy's  theory  of  what  was  done  Is 
correct?    In  Raisin  t.  Clark,  41  Md.  158,  20 
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Am.  Rep.  66,  the  appellant  was  employed  by 
the  owner  to  sell  for  blm  a  farm  In  Balti- 
mote  county,  and  appellee,  seeing  the  adver- 
tisement, called  upon  the  appellant  and  pro- 
posed to  exchange  a  house  she  owned  In  the 
dty  for  the  farm,  which  exchange  was  ef- 
fected. The  owner  paid  the  appellant  the 
usual  commissions,  and  he  sued  the  appel- 
lee to  recover  like  commissions  from  her. 
This  court  affirmed  the  Judgment  denying  his 
right  to  recover,  and,  In  the  course  of  the 
opinion.  Judge  Miller  said:  "It  is  a  general 
rule  that  a  party  cannot  in  any  agency  of 
this  kind  act  as  agent  or  broker  for  both 
vendor  and  vendee  in  respect  to  the  same 
transaction,  because  in  such  case  there  Is  a 
necessary  conflict  between  his  Interest  and 
bis  duty.  The  vendor  in  the  employment  of 
an  agent  to  sell  his  property  bargains  for  the 
disinterested  skill,  diligence,  and  zeal  of  the 
agent  for  his  own  exclusive  benefit  It  is  a 
confidence  necessarily  reposed  in  the  agent 
that  he  will  act  with  a  sole  regard  to  the  in- 
terest of  the  principal  as  far  as  he  lawfully 
may.  The  seller  of  an  estate  Is  presumed  to 
be  desirous  of  selling  it  at  as  high  a  price  as 
can  fairly  be  obtained  for  It,  and  the  pur- 
diaser  is  equally  presumed  to  desire  to  pnr- 
diase  it  for  as  low  a  price  as  he  may.  The 
Interests  of  the  two  are  in  conflict  •  •  • 
Hence  the  law  will  not  permit  an  agent  of 
the  vendor,  whilst  that  employment  con- 
tinues, to  assume  the  essentially  Inconsistent 
and  repugnant  relation  of  agent  for  the  pur- 
chaser." Again  he  said:  "It  is  perhaps  pos- 
sible for  the  same  agent  to  serve  both  parties 
to  such  a  transaction  honestly  and  faithfully, 
but  It  Is  very  difficult  to  do  so,  and  the  temp- 
tation to  do  otherwise  is  so  strong  that  the 
law  has  wisely  iuterposed  a  positive  prohi- 
bition to  every  such  attempt." 

In  Blake  v.  Stump,  73  Md.  172,  20  Atl.  791 
ao  II  R.  A.  103),  this  court  said:  "The  prin- 
ciple asserted  by  the  eighth  prayer  of  the  de- 
fendant is  that  a  broker  cannot  act  for  both 
seller  and  purchaser  without  the  full  knowl- 
edge and  consent  of  each,  because  their  In- 
terests are  in  conflict  That  is  undeniably 
the  law,  and  has  been  maintained  by  this 
court  most  iwsltlvely  in  Schwartze  v.  Tearly, 
31  Md.  271,  and  Raisin  v.  Clark,  41  Md.  159 
[20  Am.  Rep.  66]."  The  eighth  prayer  spoken 
of  In  that  opinion  was  to  the  eCFect  that,  if 
the  Jury  believed  that  the  plaintiffs  were  em- 
ployed by  the  defendant  to  effect  the  sale  in 
question,  and  that  prior  to  the  commence- 
ment of  the  n^otlatlons  the  purchaser  had 
employed  them  to  procure  the  property,  and 
tite  plaintiff  In  pursuance  of  that  employment 
commoiced  to  treat  with  the  defendant  for 
the  purchase  of  the  property,  or  if  they  be- 
lieved that  at  any  time  whilst  the  plaintiffs 
were  in  the  employ  of  the  defendants  they 
were  in  respect  to  the  purchase  and  sale  tn 
any  way  in  the  employ  or  acting  as  agent  of 
or  In  the  interest  of  the  purchaser,  then  the 
plalntUtB  were  not  entitled  to  recover.    That 


was  an  action  for  the  recovery  of  commis- 
sions on  the  theory  that  the  plaintlfts'  Intro- 
duction of  the  purchaser  had  been  the  pro- 
curing cause  of  the  sale,  and  the  principle  In- 
volved in  that  prayer  was  very  analogous  to 
that  in  these  now  under  consideration.  For 
if  a  broker  employed  by  the  owner  cannot  be 
agent  of  the  purchaser,  surely  he  cannot  be 
the  purchaser  himself.  It  Is  scarcely  neces- 
sary to  cite  authorities  to  that  effect,  but  tn 
19  Cyc.  206  it  is  said:  "Unless  the  principal 
is  fully  advised  of  the  facts,  a  broker  em- 
ployed to  buy  property  cannot  as  a  rule  sell 
property  in  which  he  has  an  individual  in- 
terest; nor  may  a  broker  employed  to  sell 
property  become  ,the  buyer  thereof." 

[3]  It  would  be  difficult  to  find  a  decision 
in  one  case  more  applicable  to  another  than 
that  of  Blake  v.  Stump  to  the  one  now  be- 
fore us.  It  was  not  only  a  similar  suit  but 
a  defense  of  the  same  character  was  made 
In  that  case  as  is  made  here.  The  appellee 
claims  to  have  been  the  procuring  cause  of 
the  sale  to  Cacy,  but,  if  it  be  true  that  he 
brought  the  farm  to  Cacy's  attention  (which 
resulted  in  his  purchase  of  it)  by  his  ^ort 
to  induce  Cacy  to  purchase  it  with  him,  he 
cannot  be  permitted  to  recover  commissions 
under  the  principle  above  announced.  It  is 
true  that  Cacy  did  not  buy  it  for  the  appellee 
and  himself;  but,  if  his  testimony  is, cor- 
rect, the  only  negotiations  the  appellee  had 
with  him  were  those  in  which  he  had  such 
a  personal  Interest  as  to  preclude  him  from 
recovering  from  the  apijellants  commissions 
for  services  rendered  them  in  bringing  Cacy 
to  them.  The  appellee  was  endeavoring  to 
persuade  Cacy  to  Join  him  in  the  purchase  on 
the  theory  that  they  could  make  profit  out  of 
it  by  reselling  it  He  told  Cacy  the  price 
named  by  the  appellants  was  $20,000,  but 
that  it  was  possible  he  could  get  some  reduc- 
tion on  it.  As  he  was  the  agent  of  the  ap^ 
pellants,  it  was  his  duty  not  only  to  get  $20,- 
000  for  it,  if  he  could,  but  to  get  all  he  could 
for  it,  while,  if  he  was  to  be  the  purchaser 
for  the  whole  or  only  a  part,  his  interest  was 
to  get  it  as  low  as  possible.  There  would 
therefore  be  a  great  conflict  between  his  duty 
as  agent  and  his  interest  as  purchaser.  The 
law  will  not  permit  an  agent  to  be  thus 
tempted,  and  refuses  to  reward  him  for  serv- 
ices claimed  to  have  been  rendered  under 
such  circumstances,  unless  the  owner  is  made 
to  clearly  understand  and  give  his  consent 
to  such  conditions. 

In  Justice  to  Mr.  Russell  it  may  be  said 
that,  if  Mr.  Cacy  had  consented  to  Join  with 
him  and  purchase  the  property,  he  might 
have  told  the  appellants  that  he  had  an  in- 
terest in  the  purchase,  or,  before  closing  the 
sale,  might  have  obtained  their  consent  to 
become  a  purchaser;  but  the  transaction  did 
not  go  so  far  as  to  raise  that  question.  The 
appellants  might  or  might  not  have  consented 
to  it,  but  It  is  not  contended  that  they  did  so 
consent,  or  knew  that  the  appellee  was  nego- 
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dattnj;  with  Cacy  to  purchase  It,  either  tor 
himself  or  with  the  appellee. 

[4]  Assuming  that  Cacy's  testimony  is  cor- 
rect on  this  point,  which  we  must  do  in  pass- 
ing on  these  prayers,  and  assuming,  as  the 
appellee  claims,  that  Cacy  became  a  purchas- 
er through  his  instrumentality,  the  fact  Is 
that  Cacy's  attention  was  brought  to  the 
property  by  reason  of  the  appellee's  negotia- 
tions with  him,  which  negotiations  were  bas- 
ed on  his  (the  appellee's)  becoming  a  copur- 
chaser.  If  they  had  resulted  in  a  purchase 
by  or  for  the  two,  then  unquestionably  be 
would  not  only  not  have  been  entitled  to 
commissions,  but  would  have  been  liable  to 
the  appellants  for  a  breach  of  duty.  Sup- 
pose, for  example,  be  and  Cacy  had  purchas- 
ed the  property  under  these  circumstances 
for  $17,000  and  then  had  sold  it  in  a  few 
weeks  to  Mrs.  Costello  for  |23,u00,  as  Cacy 
did,  can  It  be  doubted  that  the  appellants 
could,  on  discovering  that  the  appellee  had 
an  interest  in  the  purchase,  have  held  him 
liable?  So  If  it  be  conceded  that  the  appel- 
lee was  a  procuring  cause  of  the  sale,  it  was 
the  result  of  such  action  on  his  part  as  tbe 
law  condemns,  and  he  is  in  no  better  position 
to  claim  commissions  on  the  sale  to  Cacy, 
who  was  thus  brought  into  the  transaction, 
than  he  would  have  been  if  he  and  Cacy  had 
become  joint  purchasers.  In  order  that  there 
be  BO  misunderstanding,  we  repeat  what  we 
have  in  substance  Intimated,  that  we  do  not 
mean  to  say  that  such  were  the  negotiations 
In  fact,  as  that  is  for  the  Jury,  but  only  that 
there  was  evidence  of  it,  which  we,  for  the 
purposes  of  these  prayers,  must  assume  to  be 
correct 

[5]  The  only  criticism  we  would  make  on 
the  sixth  prayer  is  that  it  did  not,  as  the 
eighth  did,  submit  to  the  Jury  to  find  whether 
the  appellants  knew  of  the  plan  proposed  by 
the  appellee  to  Cacy,  but  as  it  Is  not  pretend- 
ed that  they  did,  or  that  they  had  given  their 
consent  to  it,  the  appellee  could  not  have  been 
injured  by  submitting  the  prayer  without 
such  qualification.  We  are  therefore  of  the 
opinion  that  there  was  error  in  rejecting 
those  two  prayers. 

As  the  court  granted  the  defendants' 
seventh  prayer,  we  do  not  think  there  was 
reversible  error  in  rejecting  the  fourth,  es- 
pecially as  Mr.  Cacy  did  not  say  in  terms 
that  his  conversation  with  Mr.  Perkins  was 
the  inducing  cause  of  his  purchase.  Pos- 
sibly such  an  Inference  might  be  drawn  from 
what  he  did  say,  but  as  he  never  mentioned 
the  subject  to  Mr.  Perkins  after  he  did  pur- 
chase, and  as  his  talk  with  Mr.  Pcrlclns 
might  simply  have  resulted  in  causing  him 
to  take  more  prompt  action  than  Mr.  Rus- 
sell's negotiations  bad  induced  him  to  do, 
there  is  not  much  in  the  record  to  found 
even  snch  an  inference  upon. 

The  defendants'  special  exceptions  to  the 
plalntlflfs  prayers  and  the  defendants'  first 
and  second  prayers  can  be  considered  to-v 
gether.    They  are  on  the  theory  that  there 


was  no  legally  sufflclent  evidence  to  prove 
that  the  plaintiff  was  the  procuring  cause 
of  the  sale.  Although  such  a  defense  was 
not  relied  on  by  the  appellants,  we  deem  It 
proper  to  here  refer  to  what  seems  to  be  a 
misapprehension  on  the  part  of  some  as  to 
the  law  of  this  state.  In  Quist  v.  Goodfel- 
low,  9»  Minn.  509,  110  N.  W.  65,  which  ia 
also  reported  in  9  Am.  ft  Hng.  Ann.  Cas.  431, 
and  In  8  L.  R.  A-  (N.  S.)  153,  it  is  said: 
"Some  of  the  authorities  hold  that  a  real 
estate  broker  is  entitled  to  his  stipulated 
commission  Where  his  efforts  were  In  fact 
tbe  procuring  cause  of  a  sale,  though  made 
by  the  owner  in  good  faith  and  in  Ignorance 
of  his  efforts;  but  such  is  not  the  law  of 
this  state.  To  entitle  the  broker  to  a  com- 
mission in  such  case,  where  there  is  no  ex- 
clusive agency.  It  must  appear  that  the  own- 
er knew,  or  from  the  circumstances  ought 
to  have  known,  that  the  broker  was  instru- 
mental in  Inducing  the  purchaser  to  enter 
into  the  contract.  Such  was  the  rule  laid 
down  In  Cathcart  v.  Bacon,  47  Minn.  34, 
49  N.  W.  331;  and  it  is  the  law  In  other 
states."  That  learned  court  then  refers  to 
several  decisions,  amongst  others.  Tinges  v. 
Moale,  25  Md.  480,  90  Am.  Dec.  73.  In  the 
note  in  0  Am.  ft  Eng.  Ann.  Cas.  the  author 
says  that 'the  great  weight  of  authority  is 
to  the  contrary;  that  "it  is  generally  held 
that  It  is  sufficient  if  it  appears  that  the 
broker  was  the  procuring  cause  of  the  sale." 
He  then  refers  to  a  large  nnmber  of  cases, 
and  concludes  that  part  of  the  note  by  say- 
ing, "Some  courts,  however,  have  held  that 
a  broker  is  not  entitled  to  a  commission  on 
a  sale  made  by  the  owner  to  one  with  whom 
the  broker  has  negotiated,  if  the  owner  acts 
In  good  faith  and  without  knowledge  of  the 
negotiations  between  tbe  broker  and  such 
purchaser."  He  then  cites  several  cases.  In- 
cluding Tinges  V.  Moale. 

We  will  not  refer  to  the  other  cases  cited 
in  the  opinion  or  that  note,  but  we  do  deem 
it  proper  to  correct  the  misapprehension  as 
to  the  law  in  this  state.  In  Tinges  v.  Moale, 
the  statement  which  has  doubtless  caused 
the  misapprehension  was  made  where  there 
were  two  brokers,  and  the  sale  was  made  by 
the  owner  to  a  purchaser  procured  by  one 
of  them,  and  the  purchaser  paid  the  com- 
missions to  the  one  broker,  and  not,  as  in 
this  case,  where  there  was  no  conflict  be- 
tween brokers,  and  where  the  owner  bad 
not  paid  the  commissions  to  any  one.  Im- 
mediately following  the  quotation  from  the 
lower  court,  which  our  predecessors  held 
to  be  a  correct  exposition  of  the  law,  and 
which  we  assume  caused  the  misapprehen- 
sion. Judge  Welsel,  In  speaking  for  the 
court,  said:  "If  there  be  but  one  broker 
employed,  he  can  with  safety  withhold  the 
name  of  the  purchaser  until  the  sale  shall 
have  been  made.  But,  as  the  employment 
of  one  broker  does  not  preclude  the  employ- 
ment of  another  to  procure  a  purchaser  for 
the  same  property,  it  becomes,   therefore^ 
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the  doty  of  tbe  broker  who  procures  one, 
and  who  looks  to  the  security  of  his  com- 
missions, to  report  the  name  and  offer  to  his 
principal,  that  the  latter  may  be  notlQed  In 
time,  and  thus  put  upon  his  guard  before 
be  pays  the  commissions  to  either." 

[I]  If  an  owner  has  employed  two  bro- 
kers, and  one  of  them  produces  a  purchaser, 
and  the  owner  does  not  know,  and  has  no 
reason  to  believe,  that  the  other  really  pro- 
cured the  purchaser,  and  pays  In  good  faith 
the  commissions  to  the  one  so  producing 
Wm.  he  ought  not  to  be  required  to  pay  the 
other  also,  thereby  paying  double  commis- 
sions ;  but  where,  as  In  this  case,  the  owner 
deals  with  the  purchaser,  not  as  one  pro- 
duced or  sent  by,  another  broker,  and  does 
not  pay  any  one  commissions.  If  a  broker 
who  was  employed  by  the  owner  was  In 
point  of  fact  the  procuring  cause,  he  ought 
not  to  be  deprived  of  his  commission,  merely 
because  the  owner  did  not  know  that  he  had 
procured  him.  [7]  In  this  case  the  purchas- 
er and  the  broker  lived  In  the  county  where 
the  farm  lies,  and,  if  the  appellants  wanted 
to  protect  themselves  from  paying  commis- 
sions, they  might  have  first  communicated 
with  tbe  appellee.  They  had  not  revoked 
bis  agency,  and,  while  five  months  had  ex- 
pired since  they  had  heard  from  the  appel- 
lee, they  had  not  Inquired  of  him  as  to 
wliat  be  was  doing,  had  placed  no  limit  on 
tbe  time  of  the  agency,  so  far  as  the  record 
discloses,  and  we  cannot  say,  as  a  matter 
of  law,  under  the  circumstances,  that  a  peri- 
od of  five  months  was  an  unreasonable  time. 

In  Livezy  v.  Miller,  61  Md.  343,  It  was 
said :  "It  Is  well  settled  by  the  authorities 
generally,  and  in  this  state,  that  a  broker  is 
entitled  to  his  commissions  if  the  sale  ef- 
fected can  be  referred  to  his  Instrumentality. 
It  is  alsp  tbe  established  law  that,  after 
negotiations,  begun  through  a  broker's  in- 
tervention, have  virtually  culminated  in  a 
sale,  the  agent  cannot  be  discharged,  so  as 
to  deprive  bim  of  his  commissions.  If  the 
agent  is  the  procuring  caute  of  the  sale 
made,  he  will  be  awarded  his  commissions." 
Tinges  V.  Moale  is  there  dted,  together  with 
other  Maryland  cases,  and,  as  no  reference 
was  made  to  any  contrary  doctrine  being  an- 
nounced by  it,  it  is  clear  that  It  was  not  sup- 
posed by  the  court,  when  Livezy  v.  Miller 
was  decided,  that  Tinges  v.  Moale  was  con- 
trary to  the  doctrine  then  announced  that, 
1[f  the  agent  Is  the  procuring  cause  of  the 
sale  made,  he  will  be  awarded  bis  commls- 
stons."  Whether  the  agent  was  tbe  pro- 
curing cause  of  the  sale  is  the  question  npon 
wlilch  tbe  right  to  commlssibus  generally  de- 
pends. Blake  v.  SStump,  supra;  Hollyday  v. 
Southern  Agency,  100  Md.  '/94,  69  Atl.  64«; 
Walker  v.  Baldwin,  lOe  Md;  634,  68  AU.  25; 
Uartlen  v.  Baltimore  «lty,  109  Md.  260,  71 
Atl.  968. 

It  Is  cl^ar  then  that  tbe  appellants  could 
not  rely  on  the  doctrine  announced  In  Quist 


V.  Goodfellow,  on  the  theory  that  Tinges  v. 
Moale  was  in  accord  with  it,  as  the  latter 
case  cannot  be  held  to  have  adopted  that 
doctrine  as  applicable  to  such  facts  as  we 
have  before  us,  and,  if  it  had,  would  not  be 
In  line  with  tbe  later  decisions  of  this  court. 
As  we  have  already  indicated;  the  appel- 
lants did  not  so  contend;  but,  as  In  our  In- 
vestigation of  the  subject  we  found  that 
Tinges  V.  Moale  bad  been  so  understood  by 
such  high  authority,  we  thought  it  proper  to 
correct  the  erroneous  impression. 

[8]  Without  deeming  it  necessary  to  enter 
upon  a  discussion  as  to  what  may  be  deemed 
a  "procuring  cause,"  as  the  cases  above  cit- 
ed, and  others  in  this  state,  have  sufflclently 
conrfdered  that  question  to  relieve  us  of 
again  doing  so,  we  are  not  prepared  to  say 
that  there  was  no  evidence,  legally  euffl-. 
clent,  tending  to  show  that  the  appellee  was 
the  procuring  cause  of  this  sale.  There  are 
some  facts  and  circumstances  which  tend  to 
show  that  he  was,  and  others  that  tend  to 
show  the  contrary.  It  Is  therefore  for  the 
Jury  to  determine,  with  appropriate  Instruc- 
tions by  the  court.  In  view  of  what  we  have 
said.  In  considering  the  sixth  and  eighth 
prayers  of  the  defendants,  we  are  of  the 
opinion  that  the  plaintiff's  prayers  ought  to 
bare  been  so  qualified  as  to  submit  the  ques- 
tions presented  by  them,  and  we  think  there 
was  error  In  not  so  qualifying  them,  either 
In  tbe  prayers  themselves,  or  by  appropriate 
reference  to  tbe  defendant's  prayers,  which 
we  have  said  ought  to  have  been  granted; 
but  we  cannot  hold  there  Is  no  evidence  le- 
gally sufficient  to  show  that  tbe  plaintiff  was 
the  procuring  cause  of  the  sale,  If  the  Jury 
adoi^  the  plalntUTs  theory  of  what  took 
place  between  him  and  Cacy.  Tbe  defend- 
ants' special  exceptions  were  properly  over- 
ruled and  their  first  and  second  prayers 
properly  rejected. 

Their  third  prayer  was  also  properly  re- 
jected, as  the  letters  of  January  27th  and 
29th  did  not  attempt  to  name  all  the  terms 
of  the  employment,  especially  as  to  the  com- 
missions to  be  allowed.  The  letter  of  Jan- 
nary  27th  began  by  saying,  "Referring  to 
our  conversation,"  etc. 

We  see  no  reiversible  error  In  the  other 
exceptions.  In  the  first  place,  by  reason  of 
tbe  defendants'  fifth  prayer,  which  was 
granted,  those  rulings  could  do  no  harm; 
but,  in  addition  to  that,  without  giving  other 
reasons,  What  was  admitted  under  the  ques- 
tions embraced'  in  those  exceptions  tended 
to  show  that  the  t>lsintlff  bad  not  abandoned 
the  employment,  but  was  still  acting  under 
it  when  the  sale  was  made. 

For  errors  in  granting  tbe  plaintiff's  two 
prayers  (without  such  qnallficatlons  as  we 
have  spoken  of),  and  In  rejecting  the  sixth 
and  eigbth  of  the  defendants,  tbe  Judgm^it 
must  be  reversed.       ' 

Judgihent  reversed'  and  new  trial  award- 
ed, the  appellee  to.  pa^  the  costs  above  a^ 
below. 
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BAI/riKORB  ft  O.  R.  CO.  t.  STATE  to  Use 
of  WELCH. 

(Court  of  Appeals  of  Maryland.    Jan.  11, 1911.) 

1.  Railboads  ({  347*)  —  Injuries  to  Tbes- 
PASSEHB  —  Stbeetb  —  Use  oi-  Tbaok  — Evi- 
dence.     ' 

Where  a  street  ended  at,  but  did  not  cross, 
defendant's  railroad  right  of  wa^  at  the  point 
where  decedent  was  struck  and  killed,  and  there 
was  no  proof  of  any  legalized  public  crossing  of 
the  tracks  at  or  near  such  point,  the  court  erred 
in  an  action  for  decedent's  death  in  admitting 
evidence  that  persons  had  long  been  in  the  habit 
of  walking  alon^  the  street  and  crossing  the 
traclos  at  that  point. 

[Ed.  Note.— For  other   cases,  see  Railroads, 
Cent.  Dig.  St  1124-1137 ;   Dec  Dig.  f  347.*] 

2.  Railboadb  (§  300*)— Pebsons  on  Tback— 
Tbespassebs—Injubies— Acquiescence. 

Mere  acquiescence  by  a  railroad  company 
In  the  use  of  its  track  by  trespassers  does  not 
confer  any  right  or  license  to  use  the  tracks, 
nor  create  any  obligation  for  the  special  protec- 
tion, other  than  to  use  reasonable  care  to  pre- 
vent injury  after  the  trespasser's  peril  has  been 
discovered. 

[EM.  Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  |  955 ;   Dec.  Dig.  |  300.  •] 

8.  RAIUtOADB  (S  397*)  —  IWJUBIES  TO  Tbes- 
PASSEBS— EVIDENCE—ClTT  OBDINANOE. 

Baltimore  City  Code  1906,  art.  30,  i  14. 
providing  that,  where  a  locomotive  is  used  with- 
in the  city  limits,  a  man  shall  ride  on  the  front 
when  going  forward,  and  on  the  tender  ythea 
going  backward,  not  more  than  12  inches  from 
the  bed  of  the  road,  etc.,  having  been  held  prac- 
tically obsolete  and  inoperative,  should  not  have 
been  admitted  in  an  action  for  the  death  of  a 
child,  trespassing  on  the  track  within  the  city, 
by  being  run  over  bjr  the  engine  tender  moving 
backwards  and  carrying  no  lookout  as  required. 
[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1344-1355;   Dec.  Dig.  f  397.*] 

4.  Tbial  (I  419*)— Dismissal— Waiveb. 

Error  in  denying  a  prayer  to  dismiss  the 
case  at  the  close  of  plaintiffs  evidence  was 
waived  by  the  introduction  of  evidence  by  the 
defendant,  since  thereafter  plaintiffs  right  to 
recover  depended,  not  alone  on  the  evidence  in- 
troduced by  her,  but  on  defendant's  proof  as 
well. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  982;   Dec.  Dig.  g  419.*] 

5.  Witnesses  (|  388*)  —  Contbadictioit  — 
Foundation. 

A  witness  may  not  be  discredited  by  proof 
of  former  contradicted  statements,  unless  a 
foundation  for  such  proof  has  been  laid  by  intei^ 
legating  the  witness  aa  to  the  time,  place,  and 
person  to  whom  the  alleged  contradicted  state- 
ments were  made,  and  the  witness  asked  wheth- 
er or  not  he  had  said  or  declared  that  which 
was  intended  to  be  proved. 

[EM.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1233-1246 ;    Dec.  Dig.  f  388.*] 

&  Bahaoads  (S  400*)— Death  or  Tbesfasseb 
— DiscovEBED  Pebii^— Question  fob  Juby. 
In  an  action  against  a  railroad  company 
for  death  of  a  child  trespassing  on  its  tracks, 
evidence  held  to  require  submission  of  the  case 
to  the  Jury  on  the  theory  that  defendant's  serv- 
ants failed  to  exercise  ordinary  care  to  prevent 
running  over  deceased  after  they  saw  him  on  the 
track,  or  heard  his  cries  jnst  before  he  was 
•truck. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  Si  1365-1381 ;  Dec.  Dig.  S  400.*] 
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7.  RAn,BOADS  (S  398*)— Death  or  Tbesfasseb 

— DISOOVEBED  PEBIIr— EVIDENOB. 

While,  in  an  action  for  the  death  of  a  tres- 
passer by  being  run  over  by  an  engine  tender, 
plaintiff  was  bound  to  prove  that  defendant's 
servants  were  made  "aware"  of  deceased's  pres- 
ence on  the  track  ahead  of  them  in  a  position 
of  peril  in  time  for  such  servants  to  have  avoid- 
ed injury  to  him,  she  was  not  bound  to  prove 
that  the  fact  of  the  servants'  knowledge  of  de> 
cedent's  peril  by  their  own  admission,  bnt  might 
establish  it  over  their  denial  by  any  competent 
evidence  sufficient  to°  satisfy  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  135&-1363 ;  Dec.  Dig.  S  398.*] 

8.  Railroads  (g  359*)— Tbespassebs— Injubt 
to  Tbespassebs— Dutt  to  Look  Out. 

Operatives  of  railroad  train  are  not  re- 
quired to  anticipate  the  presence  of  trespassers 
on  the  track,  and  are  therefore  not  bound  to 
keep  a  lookout  for  them  or  to  guard  in  advnnce 
against  the  possible  or  probable  result  of  their 
unexpected  wrongful  presence  on  the  track ; 
their  responsibility  arising  only  when  they  are 
made  aware  of  ue  trespasser's  presence  and 
peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  "Dig.  SS  1238-1239;   Dec  Dig.  S  359.*] 

9.  Railboads  (g  401*)  —  Injuby  to  Tbes- 
passebs— INBTBUCTIOW. 

Where,  in  an  action  against  a  railroad  com- 
pany for  killing  plaintiffs  minor  son  while  tres- 
passing on  defendant's  tracks,  there  was  evi- 
dence that  his  foot  was  caught  in  a  switch,  and 
that  from  that  time  until  he  was  run  over  asd 
killed  be  was  screaming  and  yelling,  a  requested 
charge  that  the  duty  of  defendant  a  servants  to 
exercise  care  to  protect  him  began  only  when 
they  "saw"  him  in  a  situation  of  peril  was  prop- 
erly refused,  as  eliminating  their  duty  to  exer- 
cise such  care  in  case"  they  "became  aware" 
of  his  presence  by  hearing  him  scream. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1382-1390;   Dec  Dig.  §401.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;   George  M.  Sharp,  JTodga 

AcUon  by  the  State,  to  tlie,  use  of  Emma 
A.  Welch,  against  the  Boston\&  Ohio  Rail- 
road Company.  Judgment  for  {jlaintUT,  and 
defendant  appeals.    Reversed  and  remanded. 

Argued  befpre  BOYD,  0.  X,  aSSd  BRIS- 
COE, PEARCB,  SCHMUCKBB.  BURKE, 
PATTISON,  and  UBNER,  JJ.  -^ 

Allen  S.  Bowie  and  Duncan  K.  Bre)pt,  for 
appellant     Linwood  L.  Clark,  for  apJ^U®®- 

SGHMUCKER,  J.  The  appeal  in  this 
Is  from  a  Judgment  of  the  superior  court  tt^ 
Baltimore  dty  against  the  appellant  compMf 
ny  for  damages  for  fatally  Injuring  the  soil 
of  the  equitable  appellee  by  one  of  its  loco-  v 
motives.  It  appears  from  the  record  tbat 
on  the  afternoon  of  Sunday,  August  15,  1909, 
James  H.  Welch,  a  minor  son  of  the  equita- 
ble appellee,  about  14  years  old,  was  run 
over  and  fatally  injured  by  the  tender  ot  a 
locomotive  of  the  appellant  while  It  was 
backing  along  a  switch  on  what  is  known 
as  Wells  street  at  or  near  the  foot  of  Byrd 
street  in  Baltimore  city.  The  entire  bed  of 
what  is  called  Wells  street  was  then  owned 
by  the  appellant,  and  occupied  by  its  east 
and  west  bound  main   tracks  and  several 


•For  other  cases  sea  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Kay  No.  Series  *  Bep'r  Indaxaa 
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switches.  The  boy  was  therefore  at  the 
time  of  his  Injury  a  trespasser  upon  the  ap- 
pellant's track,  unless  he  was  present  there 
by  virtue  of  some  Implied  license  or  per- 
mission from  It.  The  evidence  both  as  to  the 
details  of  the  accident  and  the  current  uses 
of  the  locality  of  its  occurrence  are  quite 
conflicting.  Wells  street  runs  east  and  west. 
The  territory  lying  north  of  it  in  the  vicinity 
of  the  accident  comprises  part  of  the  improv- 
ed portion  of  the  city,  and  contains  many 
houses  of  the  plainer  sort,  such  as  are  \isual- 
ly  occupied  by  laboring  people  and  factory 
operatives.  The  land  lying  south  of  the 
street  at  that  point  contains  but  few  resi- 
dences, and  is  practically  unimproved,  ex- 
cept by  the  appellant's  roundhouse  and  coal 
dinte  and  some  factory  buildings.  Byrd 
street  runs  northerly  from  Wells  street  and 
at  right  angles  to  it,  but  does  not  intersect 
or  cross  it  South  of  Wells  street,  imme- 
diately opposite  the  foot  of  Byrd  street,  is 
situated  the  factory  building  of  the  National 
Enameling  &  Stamping  Company,  which  or- 
dinarily employs  from  700  to  800  persons. 
The  roundhouse,  coal  chute,  and  yards  of 
the  railroad  company  lie  a  short  distance 
east  from  the  factory  of  the  Enam^Ung  & 
Stamping  Company.  The  accident  by  which 
the  appellee's  son  was  Injured  occurred  at  a 
point  almost  opposite  the  foot  of  Byrd  street 
on  the  track  of  a  switch,  running  along  the 
bed  of  Wells  street  from  the  appellant's 
roundhouse  to  its  ^lain  tracks,  and  lying 
south  of  both  of  the  main  tracks.  The  wit- 
nesses for  the  defendant  place  this  point 
farther  away  from  the  line  of  Byrd  street 
than  those  for  the  plaintiff.  On  the  south 
of  Wells  street,  about  two  squares  east  from 
the  foot  of  Byrd  street,  there  is  a  round- 
house of  the  appellant  and  also  a  coal  chute 
from  which  the  engine  was  backing  along 
the  switch  toward  the  main  track  when  it 
ran  over  the  boy. 

There' is  evidence  in  the  record  tending  to 
prove  that  many  of  the  operatives  employed 
in  the  factory  of  the  Enameling  &  Stamping 
Company  and  also  other  persons  had  for 
years  past  been  in  the  habit  when  going  to 
and  from  their  work,  of  crossing  the  defend- 
ant's tracks  on  Wells  street  in  the  vicinity 
of  the  factory  without  hindrance  or  opposi- 
tion, and  that  there  were  no  signs  or  warn- 
ing near  the  place  forbidding  such  crossing. 
This  evidence  does  not  tend  to  show  the  ex- 
istoice  of  fixed  or  definite  places  of  crossing, 
bnt  rather  tends  to  establish  a  habit  of 
crossing  the  tracks  at  will  whenever  per- 
sons wished  to  go  over  them.  There  is  also 
evidence  in  the  record  tending  to  show  that 
the  boy  was  on  the  track  where  he  was 
Injored  from  the  time  that  the  engine  start- 
ed from  the  coal  chute  about  a  block  and  a 
half  away,  .and  that  he  was  In  full  view 
from  the  engine  while  it  was  backing  up  to 
him.  One  witness  testified  that  the  boy  was 
fastmed  to  the  track  by  having  bis  foot 


caught  between  the  switch  point  and  the 
rail,  when  the  switch  was  thrown,  and  was 
screaming  and  ineCFectually  struggling  to 
free  himself  when  he  was  run  down  by  the 
tender  of  the  backing  engine.  Other  wit- 
nesses described  the  boy's  action,  as  the 
tender  came  upon  him,  by  saying  that  he 
"kind  of  raised  off  his  feet,"  and  "gave  a 
sort  of  Jump  to  get  out  the  way  of  the  en- 
gine," moving  about  six  feet  in  the  effort, 
or  tliat  he  was  walking  on  the  track  in  front 
of  the  tender,  and  started  to  run  and  fell. 
There  is,  on  the  contrary,  evidence  tending 
to  show  thdt  it  was  impossible  for  the  boy's 
foot  to  have  been  caught  in  the  switch  in  the 
manner  testified  by  the  witness  who  said 
that  he  saw  blm  with  his  foot  so  caught. 

There  were  three  persons  on  the  engine, 
the  engineer  and  fireman,  who  were  In 
charge  of  It,  and  a  brakeman,  who  was  rid- 
ing on  it  to  his  place  of  work  at  Camden 
Station.  The  brakeman  testified  that  he  was 
looking  back  over  the  tender  all  of  the  way 
up  to  the  place  of  the  accident,  and  did  not 
see  the  boy  until  after  be  was  injured.  The 
engineer  testified  that  he  was  on  the  left- 
band  side  of  the  engine  looking  backwards 
In  the  way  in  which  he  was  going  until  he 
got  to  switch  No.  29,  the  place  of  the  acci- 
dent, and  did  not  see  the  boy.  The  fireman 
testified  that  he  was  putting  coal  in  the  fire 
box,  and  not  looking  at  the  track.  There 
was  also  evidence  tending  to  show  that  the 
tender  was  one  of  the  modern  type,  at  the 
rear  of  which  there  was  no  provision  for 
a  person  to  stand  as  a  lookout,  and  that  It 
would  not  be  safe  for  any  one  to  stand  there. 

The  case  was  tried  before  the  court  and 
a  jury,  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  and 
the  defendant  appealed. 

Twelve  bills  of  exception  appear  in  the 
record,  of  which  eleven  relate  to  rulings  on 
the  admissibility  of  evidence,  and  one  to 
the  court's  action  on  the  prayers. 

[1]  The  first  three  exceptions  were  taken 
to  the  admission  by  the  court,  over  the  de- 
fendant's objection,  of  testimony  tending 
to  show  that  persons  liad  long  been  in  the 
habit  of  walking  along  Wells  street  and 
crossing  the  defendant's  tracks  in  the  vicin- 
ity of  the  place  of  the  accident  The  court 
below  erred  In  admitting  this  testimony. 
The  north  and  south  streets  in  that  section 
do  not  cross  the  property  of  the  defendant 
which  we  have  designated  as  Wells  street, 
nor  is  there  any  evidence  of  the  existence 
of  any  legalized  public  crossing  of  the  rail- 
road tracks  at  or  near  the  place  where  the 
boy  was  run  over. 

[2]  In  B.  &  O.  R.  T.  Allison,  62  Md.  487, 
60  Am.  Rep.  238,  we  said:  "A  right  of  way 
of  a  railroad  company  is  the  exclusive  prop- 
erty of  such  company,  upon  wliich  no  unau- 
thorized person  has  the  right  to  be,  and 
any  one  who  travels  upon  such  right  of  way 
as  a  footway  and  not  for  any  business  with 
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the  railroad  Is  a  wrongdoer  and  a  trespasser; 
and  the  mere  acquiescence  of  the  railroad 
company  In  such  user  does  not  give  the 
right  to  use  it  or  create  any  obligation  for 
especial  protection.  Railroad  Co.  t.  Godfrey, 
71  111.  500,  22  Am.  Rep.  112.  Whenever  per 
sons  undertake  to  use  the  railroad  in  such 
case  as  a  footway,  they  are  supposed  to  do 
80  with  a  full  understanding  of  its  dangers, 
and  as  assuming  the  risk  of  all  Its  perils." 
We  cited  many  authorities  for  what  was 
thus  said,  and  we  have  given  expression  to 
similar  views  In  more  recent  cases.  Price  ▼. 
P.  W.  &  B.  B.  B.  Co.,  84  Md.  512,  36  AU. 
263,  36  L.  B.  A.  213;  Beidel  v.  P.  W.  B.  R. 
B.  Co.,  87  Md.  156,  39  AU.  507,  67  Am.  St 
Bep.  328;  Westn.  Md.  B.  Co.  T.  State,  Use 
of  Kehoe,  83  Md.  434,  35  Atl.  90;  Ches.  B. 
B.  Co.  V.  Donahue,  107  Md.  128,  08  AU.  507. 
Those  cases  differ  in  principle  from  McMa- 
hon's  Case,  39  Md.  438,  and  Sheridan's  Case, 
101  Md.  50,  60  Atl.  230,  where  the  accident 
occurred  to  a  person  using  a  public  street 
which  was  blocked  by  the  cars  which  In- 
jured him. 

[S]  The  fourth  exception  was  taken  to  the 
admission  In  evidence  over  the  defendant's 
objection  of  section  14  of  article  30  of  the 
Baltimore  City  Code  of  1906,  requiring  a  lo- 
comotive when  used  within  the  city  limits  to 
have  a  man  riding  on  Its  front  when  going 
forward  and  on  its  tender  when  going  back- 
ward, not  more  than  12  inches  from  the  bed 
of  the  road,  etc.  That  section  has  been  held 
by  us  to  be  now  practically  obsolete  and  in- 
operative in  B.  &  O.  B.  Co.  v.  State,  Use  of 
Mali,  66  Md.  69,  6  AU.  87,  and  State,  Use  of 
Harvey  v.  B.  &  O,  B.  Co.,  60  Md.  346,  14 
Atl.  685,  688.  We  therefore  think  the  ordi- 
nance in  question  should  not  have  been  ad- 
mitted in  evidence. 

[4]  The  fifth  exception  was  to  the  refusal 
of  the  court  to  grant  the  defendant's  prayers 
to  take  the  case  from  the  Jury,  when  offered 
at  the  close  of  the  plaintiff's  case.  The  de- 
fendant under  the  settled  law  of  this  state 
lost  the  benefit  of  that  exception  by  intro- 
ducing its  evidence;  but,  as  the  same  prayers 
were  again  offered  at  the  close  of  the  whole 
case,  their  propriety  will  I>e  considered  by  us 
later  on.  The  sixth  and  seventh  exceptions 
were  taken  to  rulings  similar  to  those  present- 
ed by  the  first  three  exceptions,  and  are  suf- 
ficiently disposed  of  by  what  we  have  said 
in  that  connection. 

[S]  The  eighth  to  the  eleventh  exceptions, 
which  related  to  the  effort  of  the  plaintiff  to 
contradict  certain  testimony  for  the  plaintiff, 
were  well  taken  because  no  sufficient  founda- 
tion had  been  laid  for  the  proposed  contra- 
diction. It  is  well  settled  that,  before  a  wit- 
ness can  be  discredited  by  proof  of  former 
contradictory  statements,  a  foundation  for 
such  proof  must  have  been  laid  by  interro- 
gating the  witness  as  to  the  time,  place,  and 
person  to  whom  the  alleged  contradictory 
statements  were  made,  and  the  witness  must 
have  been  asked  "whether  or  not  he  bad  said 


or  declared  that  which  1b  intended  to  be 
proved."  Hlgglns  v.  Carlton,  28  Md.  115,  92 
Am.  Dec  666 ;  Brown  v.  State,  72  Md.  475,  20 
Atl.  186;  Peterson  v.  State,  83  Md.  194,  34 
Atl.  834.  The  questions  which  had  been  put 
to  the  defendant's  witnesses  touching  the 
matters  in  respect  to  which  it  was  proposed 
to  contradict  them  were  not  such  as  the  law 
requires.  At  the  close  of  the  case,  the  plain- 
tiff offered  two  prayers,  both  of  which  the 
court  granted,  and  the  defendant  offered 
seven,  all  of  which  the  court  rejected,  except 
the  fourth,  which  it  granted  In  a  modified 
form. 

[6]  We  find  no  error  in  the  rejection  of  the 
defendant's  first,  second,  and  third  prayers, 
when  again  offered  at  the  close  of  the  whole 
case,  each  of  which  sought  to  take  the  case 
from  the  Jury.  These  prayfers  having  been 
offered  and  rejected  at  the  close  of  the  plain- 
tiff's case  and  the  defendant  having  elected 
to  go  on  and  ofl:er  its  testimony,  that  testi- 
mony must  be  considered  by  us  for  the  pur- 
poses of  the  present  inquiry  in  so  far  as  it 
may  be  available  to  support  the  plaintiffs 
case.  Barabasz  v.  Kabat,  91  Md.  53,  46  Atl. 
337;  Carroll  y.  Manganese  Safe  Co.,  Ill  Md. 
252,  73  Atl.  665.  Conceding  the  defendant's 
contention  that  the  plaintiff  must  be  regard- 
ed as  having  been  on  its  track  as  a  trespasser 
when  he  was  Injured,  and  that,  therefore, 
under  our  rulings  in  Kehoe's  Case,  83  Md. 
434,  35  Atl.  90,  MlUslagle's  Case,  73  Md.  74, 
20  Atl.  785,  26  Am.  St  Bep.  671,  Price's  Case, 
84  Md.  506,  36  Atl.  263,  86  L.  B.  A.  213,  and 
Donahne's  Case,  107  Md.  119,  68  Atl.  607,  its 
employes  in  charge  of  the  backing  engine 
owed  him  no  duty  until  they  became  aware 
of  his  presence  on  the  track  In  a  position  of 
peril,  we  still  think  there  was  evidence  in 
the  case  requiring  the  court  to  send  it  to  the 
Jury. 

The  plaintiff's  witness  Trump,  whose  tes- 
timony for  the  purpose  of  the  present  in- 
quiry must  be  taken  to  be  true,  testified  that 
the  boy's  foot  was  caught  between  the  switch 
point  and  the  rail  when  the  engine  was  a 
block  and  a  half  away  from  him,  and  that  be 
screamed  and  yelled  and  tried  in  Tain  to 
pull  his  foot  loose,  but  he  was  held  fast  until 
the  tender  ran  over  him.  As  the  engine  and 
tender  approached  him,  they  moved  at  the 
rate  of  but  two  miles  an  hour.  Both  the  en- 
gineer and  the  brakeman,  who  were  then  on 
the  engine,  testified  that  they  were  looking 
back  in  the  direction  in  which  they  were  mov- 
ing all  of  the  time,  and  did  not  see  the  boy 
toward  whom  they  were  going  until  after  the 
tender  had  passed  over  him.  If  those  two 
witnesses  told  the  truth.  Trump  could  not 
have  .done  so,  but  their  evidence  was  not  con- 
clusive of  the  fact  and  the  Jury  may  not 
have  believed  tbem. 

[1']  The  onus  was  undoubtedly  upon  the 
plaintiff  in  order  to  support  her  case  to  pro- 
duce evidence  sufficient  to  satisfy  a  reason- 
able Jury  that  the  defendant's  agents  were 
made  aware  pf  the  presence  of  the  boy  ahead 
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of  t&em  In  a  position  of  peril  In  time  to  have 
avoided  tnjuring  blm,  but  sbe  was  not 
bound  to  establish  the  fact  of  the  agents' 
knowledge  of  the  boy's  peril  by  their  own  ad- 
mission. She  might  prove  It  over  their  de- 
nial If  she  could  satisfy  the  Jury  of  the  fact 
by  competent  evidence.  Evidence  that  a  per- 
son was  presoit  and  looking  at  an  object 
would  ordinarily  be  regarded  as  affording 
strong  prima  facie  proof  that  he  saw  it 

None  of  the  eyewitnesses  of  the  accident 
other  than  Trump  saw  the  boy  before  the 
engine  was  almost  upon  him,  and  their  ac- 
counts of  what  happened  when  they  did  see 
him  are  neither  clear  nor  uniform.  The  Jury, 
to  whom  the  case  was  sent  by  the  learned 
Judge  below,  were  the  proper  parties  to  esti- 
mate and  pass  upon  the  credibility  of  the 
conflicting  witnesses  as  to  what  occurred 
while  the  engine  was  backing  from  the  coal 
chute  up  to  the  place  of  the  accident,  as 
well  as  the  weight  of  the  whole  testimony. 

In  Consolidated  Ry.  Co.  v.  Armstrong,  92 
Md.  554,  48  Atl.  1047,  and  many  other  cases 
there  cited,  where  there  was  testimony  tend- 
ing to  show  that  the  defendant  or  its  agents 
had  an  opportunity  to  discover  a  plalntlfTs 
peril,  by  the  exercise  of  reasonable  care,  in 
time  to  avert  it.  It  was  held  tliat  the  Jury 
should  be  instructed  that  the  failure  to  ex- 
ercise that  care  made  the  defendant  liable 
for  an  Injury  resulting  from  such  failure, 
eren  though  the  plaintiff  had  gotten  Into  the 
attnation  of  peril  tlirough  his  own  negligence. 
But  in  Armstrong's  Case  and  most  of  the  cas- 
es there  cited  the  injured  person  was  not  a 
trespasser,  but  at  tbe  time  of  his  injury  was 
in  a  place  #here  he  had  a  right  to  be,  such 
as  a  public  street,  either  wttere  it  crossed  a 
railroad  or  where  lbs  bed  was  occupied  by 
tlie  tracks  of  the  street  railway. 

[I]  The  cases  last  referred  to,  when  consider- 
ed together  with  Kehoe's  Case,  83  Md.  434,  85 
Atl.  90,  and  the  line  of  cases  hereinbefore  re- 
ferred to  in  connection  with  it,  plainly  show 
that  tbe  duty  of  those  in  charge  of  moving 
railway  trains  to  keep  a  lookout  for  and  ex- 
ert care  to  avoid  injuring  persons  at  railway 
crossings  and  on  public  highways  where  such 
persons  have  a  right  to  be,  and  may  be  ex- 
pected to  be  found  is  entirely  different  from 
tbe  care  required  of  them  in  respect  to  the 
possible  presence  of  trespassers  on  the  rail- 
way tracks  where,  having  no  right  to  be, 
they  are  not  expected  to  be  found.  We 
liave  repeatedly  held  in  the  cases  already  re- 
ferred to  and  others  tliat  those  in  charge  of 
tlie  trains  have  no  duty  to  anticipate  that 
persons  will  unlawfully  go  upon  the  tracks, 
and  consequently  the  failure  to  guard  in  ad- 
vance against  the  possible  or  probable  results 
of  such  unexpected  wrongful  presence  of  per- 
sons on  the  tracks  does  not  constitute  negli- 
gence on  the  part  of  the  railroad  company 
whose  liability  to  use  care  to  avoid  injuring 
any  person  so  trespassing  on  its  property  be- 1 


gins  only  when  their  agents  are  made  aware 
of  his  presence  and  peril, 

[9]  The  defendant's  fourth  prayer,  in  the 
form  in  which  It  was  offered,  and  its  sixth 
and  seventh  prayers,  were  defective  in  hold- 
ing that  the  duty  of  the  defendant's  agents 
to  exercise  care  to  protect  the  plaintiff  would 
begin  only  when  they  saw  him  In  a  situation  of 
peril,  instead  of  when  they  became  aware  of 
Ills  peril.  If  Trump's  testimony  that  the  boy 
was  screaming  and  yelling  from  the  time  his 
foot  was  caught  In  the  switch  was  true,  those 
in  charge  of  the  engine  might  tiave  been  in- 
formed of  his  peril  by  hearing  his  cries  of 
distress.  The  seventh  prayer  also  is  predi- 
cated in  part  upon  the  assumption  that  those 
in  cliarge  of  the  engine  did  not  keep  a  look- 
out as  it  backed  along  the  switch.  The  en- 
gineer and  brakeman  testified  that  they  kept 
a  constant  lookout  ahead  in  the  direction  in 
which  the  engine  was  going.    ' 

Tbe  plalntlfTs  first  prayer,  which  defines 
her  right  of  recovery  erroneously,  assumed 
that  the  evidence,  if  the  Jury  believed  it, 
touching  the  habit  of  persons  to  cross  the 
tracks  at  and  near  tbe  location  of  the  acci- 
dent by  which  tbe  boy  was  iujured,  imposed 
upon  tbe  agents  of  the  defendant  the  duty  of 
expecting  the  presence  of  persons  on  the 
tracks  at  that  place  and  the  corresponding 
obligation  of  keeping  a  lookout  for  them  and 
exercising  especial  care  for  their  protection. 
That  proposition  is  In  conflict  with  the  re- 
peated decisions  of  this  court  in  respect  to  the 
duty  and  responsibility  of  a  railroad  com- 
pany to  unauthorized  persons  who  go  upon  . 
its  right  of  way.  Price  v.  P.  W.  &  B.  Ry.  Co., 
supra;  B.  &  O.  Ry.  Co.  v.  Allison,  supra; 
Western  Md.  Ry.  v.  State,  Use  of  Kehoe,  su- 
pra ;  Ches.  Beach  Ry.  Co.  r.  Donahue,  supra. 

The  plaintiff's  second  prayer,  stating  the 
law  as  to  the  measure  of  damages,  was  in 
the  usual  form  and  free  from  objection. 

For  tbe  error  in  granting  tbe  plaintiflTs 
first  prayer  and  in  the  rulings  on  evidence 
mentioned  in  this  opinion,  the  Judgment  ap- 
pealed from  must  be  reversed  and  the  case 
remanded  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 


(231  Pa.  297) 
CHARLBS  J.  WEBB  ft  CO.,  Inc.,  ▼.  NOV- 
BJLTT  HOSIERY  CO. 

(Supreme    Court   of  Pennsylvania.     April   10, 
1911.) 

1.  Sales   (§  123*)— iBBKaTJXAB  Delitkbies— 
Rescission. 

Where  the  time  and  quantity  of  delivery 
specified  in  a  contract  of  sale  had  not  been  ob- 
served strictly  by  either  i>arty,  the  purchaser 
cannot  suddenly  rescind  without  a  warning  to 
the  seller  of  his  intent  to  insist  on  a  literal 
compliance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  302;  Dec.  Dig.  f  123.»i 
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2.  SATES  (I  384*)— Davaokh  (I  88*)— TJhiaw- 
vui.  Rbbcibsion. 

Wbere  a  purchaaer  baa  wrongfally  tcsclnd- 
•d  a  contract  of  ule,  the  seller  can  recover  the 
difference  between  the  market  price  of  the  eooda 
at  the  date  of  the  resciaaion  and  the  contract 
price,  with  interest 

[EA.  Note. — For  other  caiea.  aee  Sales.  Cent. 
Big.  8  1008;  Dec  Dig.  |_384:*  Damages,  Cent, 
Dig.  18  141-143 ;    Dec  Dig.  {  68.*] 

3.  Release  (i  8*)— Rkokipt  in  Fuut-Dah- 

AOES. 

Where  a  purchaser  haa  wronrfnlly  rescind- 
ed a  contract  of  sale,  that  the  seller  accepted  a 
check  for  the  last  delivery,  with  the  words  "ac- 
count in  full"  written  on  the  face  of  it,  which 
paid  for  the  amount  due  for  goods  shipped  up 
to  that  time,  it  did  not  release  the  purchaser 
for  damages  for  his  wrongful  rescission. 

[Bid.  Note.— For  other  cases,  see  Belease, 
Cent  Dig.  f  8;  Dec  Dig.  |  8.*] 

Appeal  from  Court  of  Common  Pleas,  Le- 
blgh  County. 

Action  by  Cbarles  J.  Webb  &  Co.,  Incor- 
porated, against  tbe  Novelty  Hosiery  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

It  appeared  that  the  court  entered  judg- 
ment for  plaintiff  for  $5,672.88,  together  with 
l^al  Interest  from  January  13,  1908,  \rlilcli 
was  the  date  of  defendant's  breach.  Tbe 
damages  were  ascertained  by  taking  the  dif- 
ference between  the  market  price  of  the 
yam  at  the  date  of  the  breach  and  the  con- 
tract price,  and  allowing  interest  from  the 
date  of  the  breach. 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ, 

Preston  K.  Erdman  and  Edward  Harvey, 
for  appellant  William  W.  Porter  and  W. 
La  Monte  Gillette,  for  appellee. 

PER  CURIAM.  The  claim  of  the  appel- 
lee Is  for  damages  resulting  from  the  de- 
fendant's rescission  of  a  contract  to  pur- 
chase yam.  The  contention  of  the  appellant 
Is  that  time  was  of  tbe  essence  of  its  con- 
tract with  the  plaintiff,  and,  as  the  latter 
bad  failed  to  make  the  deliveries  required 
by  the  contract.  It  had  the  right  to  rescind. 
A  Jury  trial  was  waived,  and  the  case  was 
tried  before  the  learned  president  Judge  of 
the  court  below,  under  the  provisions  of  the 
act  of  April  22,  1874  (P.  I*  100). 

[1]  He  found  that  It  was  the  understand- 
ing of  the  parties,  conflrmed  by  tbe  course 
of  dealing  between  them,  that  the  times  and 
quantities  of  the  deliveries  were  not  of  the 
essence  of  the  contract,  but  could  be  varied 
from  time  to  time  as  circumstances  might 
dictate,  and  that  the  times  and  quantities 
*t  the  deliveries  specified  in  the  contract 
were  not  ol>served  strictly  by  either  tbe 
plaintiff  or  defendant,  nor  insisted  upon  by 
either.  Tbe  evidence  in  the  case  fully  Justi- 
fied this  finding,  and  the  defendant  could 
not,  therefore,  suddenly  rescind  Its  contract 
with  the  plaintiff  without  a  fair  warning  of 


its  Intoitlon  to  Insist  apon  a  literal  eom- 
pllance  with  It  in  futuro.  Forsyth  r.  North 
American  Oil  Co.,  63  Pa.  168. 

[2]  In  assessing  the  damages  to  which  the 
plaintiff  was  entitled,  the  rule  was  followed 
as  laid  down  in  Unexcelled  Fire  Works  Co. 
▼.  Pontes,  130  Pa.  536,  18  AU.  1058,  17  Am. 
St  Rep.  788,  Jones  et  aL  v.  Jennings  Bros. 
&  Co.,  168  Pa.  403,  32  AO.  61,  and  Sharps- 
ville  Furnace  Co.  v.  Snyder,  223  Pa.  872,  72 
AO.  786. 

[3]  The  check  accepted  by  the  plaintiff, 
with  the  words  written  on  tbe  face  of  it 
"account  in  full,"  merely  paid  the  amount 
due  for  the  goods  shipped  up  to  December 
16,  1907,  and  was,  of  course.  In  full  payment 
of  that  account,  but,  as  the  court  correctly 
found,  "It  was  no  release  on  the  part  of  the 
plaintiff  of  any  damages  it  may  have  sus- 
tained by  reason  of  the  rescission  of  the 
contract" 

The  assignm^ts  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


(m  Pa,  Ml) 

CORNOG  v.  WII/SON  et  aL 

(Supreme   Conrt  of   Pennsylvania.     April    lOv 
1911.) 

1.  ALTEBATIOir  or  InSTBUMEHTS  (|  27*)— Evi- 
DKRCB. 

Where  a  negotiable  note  had  been  clearly 
altered  on  its  face  in  a  material  part  the  party 
producing  it  must  account  therefor. 

[EU.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  230-247i  Dec  Di& 
§27.*] 

2.  Altebation   of   Inbibumentb   Q   27*)  — 
Date— Bvi  denck. 

In  an  action  on  a  note  containing  the  print- 
ed figures  188  at  the  place  for  the  date,  and  the 
figure  9  had  been  written  over  the  second  8, 
and  the  figure  4  added,  and  the  statute  was  a 
t>ar,  if  the  ^ear  had  been  1884,  the  note  is  inad- 
missible without  proof  that  tbe  alteration  in 
the  date  had  t)een  made  l>efoie  the  execution  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  |S  230-247;  Dec 
Dig.  i  27.*] 

Appeal  from  Conrt  of  Common  Pleas, 
Plilladelphla  County. 

Action  by  E.  Clara  Comog  against  WU> 
11am  F.  Wilson  and  others.  From  a  Judg- 
ment refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

V.  Gilpin  Robinson,  for  appellant  Al- 
fred R.  Halg,  William  F.  Harrlty,  Henry  a 
Thompson,  Jr.,  and  J.  Albert  Miller,  for  ap- 
pellees. 

FELL^  O.  J.  This  was  an  action  on  a 
promissory  note,  dated  March  6,  1894,  made 
by  the  defendant's  testator  to  the  plaintiff. 
At  the  trial  the  plaintiff  offered  In  evidence 
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the  note,  which  was  on  a  printed  form  con- 
taining the  printed  figures  188  at  the  place 
for  the  date.  The  figure  9  had  been  writ- 
ten  over  the  second  8  and  the  fignre  4  added, 
making  the  date  1894.  From  an  Inspection 
of  the  note.  It  appears  that  the  only  part  In 
the  handwriting  of  the  maker  is  ibe  sig- 
nature. The  lines  of  the  figure  9  are  much 
heavier  than  any  other  figures  on  the  note 
and  obscure  the  parts  of  the  figure  8  which 
they  cover,  but  there  Is  no  marked  dlfterence 
In  the  color  of  the  Ink  used  In  making  them 
and  that  used  in  filling  the  blanks  in  the 
form,  and  no  erasure  or  scratching  Is  shown. 
If  the  year  was  1884,  the  statute  of  limita- 
tions was  a  bar  to  a  recovery.  At  the  trial 
the  admission  of  the  note  in  evidence  was 
objected  to  without  proof  of  the  signature  of 
the  maker,  and  that  the  alteration  in  date 
was  made  before  its  execution.  The  objec- 
tion was  sustained  upon  the  second  ground, 
and  a  nonsuit  was  entered  because  of  the 
failure  of  the  plaintiff  to  prove  her  case. 

There  was  no  denial  by  the  afiSdavlt  of 
defense  of  the  execution  of  the  note,  and  the 
Idalntlff  was  relieved  by  the  rules  of  court 
from  proof  of  the  signature  of  the  maker, 
but  the  admission  for  the  purpose  of  evl< 
dence  went  no  further  than  this.  The  note 
was  properly  rejected  as  evidence  of  a  debt. 
In  the  absence  of  proof  that  the  alteration 
in  date  was  made  before  delivery. 

[1, 2]  When  it  clearly  appears  on  the  face 
of  a  writing  that  It  has  been  altered  In  a 
material  part.  It  Is  Incumbent  on  the  party 
prodnclng.  It  to  account  for  the  alteration, 
and  until  this  Is  done  it  is  not  admissible  In 
evidence.  This  rule  is  more  stringent  when 
ai^lled  to  negotiable  paper  than  to  other 
written  Instruments,  and  in  relation  to  it 
tliere  Is  no  presumption  of  Innocence  and 
the  burden  of  explaining  any  an>arent  ma- 
terial alteration  Is  cast  on  the  holder  there- 
of. Simpson  V.  Stackhonse,  9  Pa.  186,  49 
Am.  Dec.  664;  Neff  v.  Homer,  63  Pa.  327, 
3  Am.  Bep.  666;  Nagle's  Estate,  134  Pa.  31, 
19  Att.  434,  19  Am.  8t  Rep.  669;  Hartley 
V.  Corboy,  160  Pa.  23,  24  AU.  295 ;  Citizens' 
Nat  Bank  t.  Williams,  174  Pa.  66,  34  Atl. 
303.  35  L.  R.  A.  464 ;  2  Daniel  on  Negotiable 
Instruments,  {  1417.  In  Nagle's  Estate,  sn- 
pra.  It  was  said:  "As  a  general  rule,  the 
law  presumes  in  favor  of  Innocence,  but  this 
presumption  does  not  extend  to  the  altera- 
tion of  negotiable  instruments;**  and  in  Bank 
T.  Williams:  "The  tendency  of  all  our  re- 
cott  decisions  Is  to  hold  parties  more  strict- 
ly responsible  for  alterations  of  any  kind, 
particularly  In  the  case  of  negotiable  Instru- 
ments." The  alteration  In  the  date  was  ob- 
viously beneficial  to  the  plaintlfl^,  and,  there 
bdng  no  presumption  that  It  was  made  be- 
fore the  signing  of  the  note,  the  burden  of 
explanation  was  on  her. 

The  Judgment  is  afilrmed.- 


osaPa.  »e) 
CROWI.BY  et  al.  t.  PBNNSTLVANIA  R.  CO. 

(SapmM  Court  of  Pennsylvania.     April  10, 
1911.) 

1.  BAILBOAnS    (S    326*)— OBSTBUCTINa    SlSBET 

Cbossino — Injuries  to  Pedestrian. 

Where  a  railroad  obstructs  for  an  unrea- 
sonable length  of  time  a  public  crossing  with  a 
train  of  empty  coal  cars,  and  a  boy  in  attempt- 
ing to  cross  18  violently  thrown  from  the  plat- 
form of  one  of  the  cars  by  the  sudden  starting 
of  the  train  without  warning,  the  railroad  com- 
pany will  be  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1039;   Dec.  Dig.  $  326.»] 

2.  Pabent    and    Chud    (§    7*)— Injubt    to 
Child— Dakaobs  to  Widowed  Mother. 

A  widowed  mother  can  recover  damages 
on  her  own  account  for  injuries  negligently 
inflicted  on  her  minor  son. 

[Ed.  Note. — ^Por  other  cases,  sec  Parent  and 
Child,  Cent  Dig.  i  86;   Dec.  Dig.  {  7.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  Crowley  and  Edward 
Crowley,  by  Mary  Crowley,  his  next  friend, 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  FELL,  0.  X,  and  BROWN, 
MESTREZAT,  POTTE?,  STEWART,  and 
MOSCHZISKER,  JJ. 

B.  J.  Sellers,  for  appellant  Thomas  James 
Meagher,  for  appellees. 

STEWART,  J.  [1]  The  variance  between 
the  allegations  and  proofs,  so  much  complain- 
ed of.  Is  not  only  more  apparent  than  real, 
but  relates  to  matters  Immaterial.  It  Is  of  no 
Importance  by  what  route  the  plaintiff  ap- 
proached the  crossing  where  he  met  with  bis 
Injuries.  What  was  set  out  with  respect  to 
this  in  the  statement  of  claim  was  by  way  of 
Inducement  simply.  The  material  allegations 
which  defendant  company  was  called  upon 
to  meet  were  that  it  had  for  an  unreason- 
able length  of  time  kept  at  rest  a  long  train 
of  empty  coal  cars  upon  Twenty-Fifth  street. 
In  the  city  of  PhOadelphla,  thereby  blocking 
Tasker  street,  which  runs  at  right  angles  with 
Twenty-Fifth,  and  preventing  travel  thereon ; 
that  the  boy,  Edward  Crowley,  a  youth  of  10 
years,  accomimnied  by  a  brother  two  years 
older,  while  attempting  to  cross  over  upon  the 
standing  cars  from  one  side  of  Tasker  street 
to  the  other,  and  while  upon  the  platform  of 
one  of  the  cars,  was  violently  thrown  from 
the  car  by  the  sudden  and  negligent  start- 
ing of  the  train  without  signal  or  warning, 
with  the  result  that  he  was  seriously  in- 
jured. Whether  the  train  was  actually  at 
rest,  and  for  what  period  of  time,  were  mat- 
ters In  dispute;  but  these  questions  were 
for  the  jury  on  the  evidence,  and  the  find-- 
ings  with  respect  to  them  have  ample  sup- 
port in  tba  testimony.  Twenty-Fifth  street 
miming  north  until  Tasker  is  reached,  is  an 
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unopened  street,  and  defendant  company 
owns  a  fee  therein  to  tUe  extent  of  30  feet  In 
width,  which  It  uses  for  its  tracks.  Whether 
north  of  Tasker  this  street  is  an  open  public 
thoroughfare  does  not  appear,  nor  Is  it  ma- 
terial. The  boy,  Eidward  Crowley,  his  com- 
panion, and  another,  the  only  witnesses  who 
saw  the  occurrence,  testified  that  the  boys 
entered  upon  the  cars  on  the  north  side  of 
Tasker,  at  the  crossing.  Two  other  witness- 
es called  by  plaintiffs  testifled  that  after  the 
boy  had  fallen  and  received  his  injuries  he 
was  found  along  the  tracks  some  six  feet 
or  more  south  of  the  path  on  the  south  side 
of  Tasker  street  The  train  was  moving 
north ;  and,  since  the  boy  was  discovered  im- 
mediately after  the  accident,  the  evidence 
suggests  a  contradiction  as  to  the  point  where 
he  entered  upon  the  cars  to  cross;  and  It 
is  argued  that,  if  the  entry  was  at  the  point 
where  the  boy  was  found,  then  it  was  on  the 
premises  of  the  defendant,  not  at  the  public 
crossing,  and  that  defendant  owed  no  duty 
to  -the  boy  at  that  place,  except  as  it  was 
shown  that  it  had  knowledge  of  his  being  on 
the  cars. 

With  respect  to  this  contention,  it  is  only 
necessary  to  say  that  this  inconsistency  in 
the  testimony,  irreconcilable  as  it  may  seem, 
was  matter  which  addressed  Itself  to  the 
Jury.  The  boy's  testimony  was  clear,  di- 
rect, and  positive,  that  he  entered  upon  the 
cars  at  the  public  crossing  on  the  north  side 
of  Tasker  street;  and  in  this  he  was  sup- 
ported by  the  only  two  witnesses  who  saw 
the  occurrence.  Be  was  entitled  to  have  the 
Jury  believe  this  testimony,  if  they  would, 
notwithstanding  two  other  witnesses  called 
on  his  behalf  testifled  to  conditions  subse- 
quent which  would  seem  to  indicate  that  en- 
try on  the  cars  had  been  made  from  the 
south  Bide  at  a  point  below  the  line  of  Task- 
er. Kohler  T.  Ballroad  Co.,  135  Pa.  846,  19 
AQ.  1049.  In  the  case  cited  it  is  said:  "If, 
OB  the  whole  evidence  in  behalf  of  the  plain- 
tiff, bis  own  testimony  is  overthrown  by  that 
of  his  own  witnesses,  in  such  number  and 
weight  that  the  court  could  not  support  a 
verdict  in  his  favor,  then  it  would  become 
ttie  duty  of  the  court  to  direct  a  nonsuit  or  a 


verdict  But  such  case  should  be  clear  and 
without  doubt.  If  there  is  a  doubt.  It  must 
go  to  the  Jury."  The  court  clearly  would 
have  been  without  Justifying  reasons,  had  It 
withdrawn  this  case  from  the  consideration 
of  the  Jury. 

But  more  than  this — conceding  that  the 
crossing  was  attempted  on  the  south  side  at 
a  point  some  six  feet  from  the  south  line 
of  Tasker  street— how  can  it  be  urged  that 
such  circumstance  should  defeat  a  recovery, 
except  as  the  boy  is  to  be  regarded  as  a  tres- 
passer on  the  company's  property?  Can  a 
railroad  company,  in  disregard  of  the  duty 
it  owes  to  the  public,  block  a  crossing  with 
a  train  composed  of  cars,  each  of  which  is 
more  than  31  feet  in  length,  be  heard  to 
say  that,  when  one  who,  finding  his  way  so 
blocked,  steps  aside  from  the  crossing  a  dis- 
tance of  six  feet  to  find  an  opening  between 
the  cars  through  which  he  may  pass,  he  is 
a  trespasser?  Technically  he  may  be  a  tres- 
passer, but  such  technicality  ought  not  and 
cannot  be  allowed  to  exempt  the  company 
from  liability  for  Injuries  occasioned  by  its 
own  negligence  in  failing  to  keep  the  public 
way  open  for  the  accommodation  of  the 
publia 

[2]  The  action  was  in  behalf  of  the  injured 
boy,  and  In  behalf  of  his  widowed  mother 
as  well,  and  a  separate  amount  was  recovered 
for  each.  The  right  of  a  widowed  mother 
to  recover  for  loss  of  service  of  her  minor 
child  is  not  open  to  question  since  the  deci- 
sion of  this  court  in  O'Brien  v,  Philadelphia, 
215  Pa.  407,  64  Afl.  551.  It  was  there  held 
that,  under  the  act  of  June  26,  1895  (P.  L. 
316),  a  deserted  mother  has  a  right  of  action 
in  such  case.  It  follows,  a  fortiori,  that  the 
same  right  belongs  to  a  widowed  mother. 

Into  a  discussion  of  what  passed  between 
court  and  counsel  with  respect  to  the  points 
submitted  on  behalf  of  defendant  we  must 
decline  to  enter,  since  the  rulings  themselves 
are  clear  of  error.  In  view  of  this  fact  dis- 
cussion of  the  controversy  would  be  most  un- 
profitable. In  what  we  have -said  we  have 
given  consideration  to  all  the  assignments. 

We  find  no  error  in  the  record,  and  ttae 
Judgment  is  affirmed. 
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(33  R.  I.  107) 

BONDEAU  T.  PEOPLE'S  LOAN  St,  TRUST 
CO. 

(Supreme  Conrt  of  Rhode  Island.    July  10, 
1911.) 

JPDOMKKT  (I  153*)  —  Dmtaum  —  Vacation — 

JXTKJSDICnON. 

Gen.  Laws  1009,  c.  286,  {  6,  provides  tbat, 
where  no  entry  o£  appearance  by  defendant 
shall  be  made  as  provided  by  sections  1,  2,  the 
case  shall  be  continued  one  week,  or  to  the  next 
ciTil  session  of  the  court,  if  later  than  a  week, 
and  on  the  day  to  which  the  case  is  continued 
the  case  diall  be  defaulted ;  and  chapter  294,  | 
1,  declares  that  on  default  i.n  any  case  at  law 
judgment  shall  be  entered  at  any  time  thereafter 
on  ex  parte  motion  and  proper  proof  of  claim. 
Section  2  declares  that  ip  case  of  judgment  by 
default  the  court  entering  the  same  shall  have 
control  over  it  for  a  period  of  six  months  after 
entry,  and  may  for  cause  shown  set  aside  the 
same  and  reinstate  the  cause,  etc.  Held,  that 
the  six  months  within  which  the  court  has  ju- 
risdiction to  set  aside  a  default  judgment  does 
not  begin  to  run  from  the  date  of  default  entry, 
but  only  from  the  date  of  the  entry  of  final  judg- 
ment on  the  default 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {f  300-301 :  Dec.  Dig.  %  163.*] 

Case  Certified  from  District  Court,  Sixth 
IMstrlct;  Howard  B.  Gorham,  Jndge. 

Action  by  Sarah  E.  Rondeau  against  tbe 
People's  Loan  &  Trust  Company.  Defend- 
ant moved  to  set  aside  a  Judgment  by  de- 
fault, and  tlie  district  court  certified  the 
question  of  its  jurisdiction  to  do  so  to  the 
Supreme  Court,  as  authorized  by  Gen.  Laws 
1909.  c.  298,  i  1. 

Bassett  &  Raymond  (R.  W.  Richmond,  of 
counsel),  for  plaintiS.  John  W.  Hogan  and 
Pldlip  S.  EnAner,  for  defendant 

SWEETLAND,  Z.  This  case  is  before  the 
court  upon  questions  of  law  certified  from  the 
district  court  of  the  Sixtli  judicial  district 
The  action  was  commenced  in  August,  1909, 
by  writ  returnable  to  said  district  court  on 
Angnst  25,  1909.  The  case  was  entered  up- 
on the  return  day  thereof,  was  unanswered 
on  said  entry  day,  was  continued  one  week, 
and  was  then  defaulted.  On  October  5, 1910, 
on  ex  parte  motion  of  the  plaintiff  and  on 
proof  of  claim  satisfactory  to  the  court  the 
court  entered  judgment  in  said  cause  for  the 
plaintiff  for  the  full  amount  of  her  claim. 
On  October  11,  1910,  the  defendant  filed  a 
motion  in  'said  district  court  to  have  the 
judgment  set  aside  and  the  case  reinstated. 
The  plaintiff  objected,  on  the  ground  that 
said  district  court  had  no  jurisdiction  to 
entertain  or  determine  said  motion.  The 
district  conrt  certified  the  following  queS' 
tlons  of  law  to  this  court  to  be  heard  and 
determined: 

"First  Has  the  district  court  jurisdiction, 
under  the  provisions  of  section  2,  d  291,  of 
the  General  Laws  of  1909,  to  entertain  and 
adjudicate  a  motion  to. remove  a  judgment 
hj  default  when  said  motion  was  filed  In 
the  cause  more  than  one  year  after  the  case 


was  originally  defaulted,  yet  filed  within 
six  months  from  the  time  when  proof  of 
claim  was  made  and  a  nil  dlcit  judgment 
entered  on  said  proof  of  dalm  in  said  conrt? 

"Second.  Does  time  begin  to  run  In  which 
a  judgment  by  default  can  be  removed,  un- 
der the  provisions  of  section  2  of  chapter 
294  of  the  General  Laws,  upon  the  entry 
of  the  original  default  recorded  In  said 
cause?" 

The  case  was  defaulted  in  the  district 
court  under  chapter  286,  S  6,  Gen.  Laws  1909, 
which  in  part  is  as  follows:  "All  other  cas- 
es in  which  no  entry  of  appearance  by  the 
defendant  shall  be  made  as  provided'  in  sec- 
tions 1  and  2  shall  be  continued  one  week, 
or  to  the  next  civil  session  of  the^  court  If 
the  next  civil  session  be  later  than  one 
week;  and  on  the  day  to  which  such  case' 
Is  continued,  such  case  shall  be  defaulted." 
The  judgment  In  the  case  was  entered  in  ac- 
cordance with  chapter  294,  %  1,  Gen.  Laws 
1909,  wWch  in  part  Is  as  follows:  "Upon 
default  or  submission  of  the  defendant  tn 
any  case  at  law,  judgment  shall  be  entered 
at  any  time  thereafter  on  ex  parte  motion 
and  proper  proof  of  claim." 

The  defendant's  motion  that  the  judgment 
t>e  set  aside  and  the  case  reinstated  is  based 
upon  chapter  294,  S  2,  Gen.  Laws  1909. 
which  is  as  follows:  "Sec.  2.  In  case  of 
judgment  by  default  or  in  case  of  judgment 
entered  by  mistake,  or  In  case  of  decrees.  In 
all  equity  causes  and  causes  following  the 
course  of  equity,  the  court  entering  the  same 
shall  have  control  over  the  same  for  the 
period  of  six  months  after  the  entry  there- 
of, and  may,  for  cause  shown,  set  aside  the 
same  and  reinstate  the  cause,  or  make  new 
entry  and  take  other  proceedings,  with  prop- 
er notice  to  parties,  with  or  without  terms, 
as  It  may  direct  by  general  rule  or  special 
order." 

The  plaintiff  contends  that  the  "Judgment 
by  default,"  over  which  the  courts  are  giv- 
en control  for  a  period  of  six  months,  under 
the  provisions  of  said  section  2,  c.  294,  In 
the  case  of  district  courts,  Is  the  entry  "de- 
faulted" made  In  an  unanswered  case  In  ac- 
cordance with  the  provisions  of  said  section 
6,  a  28&  This  claim  of  the  plalnUff  Is  not 
In  accordance  with  the  settled  practice  In 
district  courts  and  is  not  sound.  The  en- 
try, "Defaulted,"  made  by  the  clerk  of  the 
district  court  In  compliance  with  the  stat- 
ute. Is  not  a  judgment  but  the  preliminary 
entry  upon  the  record  of  the  defendant's  de- 
fault In  not  answering  the  case  upon  the  «a- 
try  day.  Upon  this  is  based  the  subsequent 
proceedings  leading  up  to  the  entry  of  the 
final  judgment  by  default  Over  this  final 
judgment,  entered  upon  motion  and  proper 
proof  of  claim,  the  district  court  is  given 
control  for  six  months,  and  teid  court  has 
jurisdiction  to  hear  and'  determine  motions 
to  set  aside  this  final  judgment,  when  such 
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motlonB  are  made  during  said  period  of  six 
months. 

The  flrst  question  certified  for  our  deter- 
mination is  answered  in  the  a£QrmatlTe;  the 
second  question  Is  answered  in  the  negative. 
The  papers  in  the  case,  with  onr  decision 
certified  thereon,  are  remitted  to  the  dis- 
trict court  of  the  Sixth  judicial  district  for 
further,  proceedings. 


(32  R.  I.  ers) 

HIGHAM  T.  T.  W.  WATERMAN  00. 

(Supreme   Court  of  Rhode  Island.     June  3&, 
191L) 

1,  Masteb  and  Sebvant  (I  301»)— Injuries 
TO  Thibd  Peksonb— Relation  op  Parties. 

Where  there  is  no  testimony  as  to  the  exact 
a  nature  of  the  control  over  a  teaming  contrac- 
tor's driver  exercised  by  a  principal  employer, 
the  question  whether  the  driver  was  the  serv- 
ant of  the  contractor  or  of  the  principal  em- 
ployer depends  upon  the  terms  of  the  contract 
between  tliem,  and  not  upon  the  extent  of  the 
control  which  a  foreman  of  the  principal  em- 
ployer assumed   to  exercise  over  the  driver. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  it  1210-1216;  .  Dec  Dig. 
f  301.*f 

2.  Masteb  and  Servant  (§  301*)— Injuries 
TO  Third  Persons— Relation  op  Parties. 

Where  one  authorized  by  a  principal  em- 
ployer directs  the  servant  of  an  independent 
contractor  to  do  something  outside  of  his  mas- 
ter's contract  with  the  principal  employer,  and 
the  servant  does  it,  that  circumstance  makes 
the  servant  the  servant  of  the  principal  em- 
ployer as  to  the  act  done,  while  not  changing 
the  general  nature  of  the  servant's  relation  to 
the  principal  employer  under  the  contract 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,   Dec.    Dig.   f  301.»] 

8.  Witnesses  (|  287*)— Redirect  Examina- 
tion— Scope. 

Where  a  witness  in  an  action  against  an 
independent  contractor  for  negligent  injury  to 
plaintiff  is  permitted  to  testify  on  cross-exami- 
nation, contrary  to  his  previous  testimony,  that 
he  was  the  foreman  .of  the  principal  employer 
and  had  control  over  the  defendant's  servant 
except  the  power  to  discharge  him,  the  plaintiff 
is  entitled  to  further  examine  the  witness  to 
obtain  an  explanation  of  his  inconsistent  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  lOOfr-1002;  Dec.  Dig.  |  287.*] 

4.  Master  and  Servant  (|  301*)— Liability 
TO  Third  Persons— Relation  op  Parties. 
In  an  action  against  an  independent  team- 
ing contractor  for  injuries  to  plaintiff  from  a 
negligent  piling  of  lumber,  done  by  its  driver 
in  the  execution  of  its  contract  with  a  lumber 
company,  the  evidence  showed  that  the  con- 
tractor's team  was  hired  by  the  hour,  and  that 
the  lnmt>er  company  had  no  ^wer  to  discharge 
the  driver,  and  gave  no  special  instructions  to 
him  as  to  the  manner  of  unloading  or  piling 
the  lumber,  and  had  not  interfered  with  its  un- 
loading and  delivery,  and  that  it  had  no  con- 
trol of  the  driver,  other  than  to  give  directions 
as  to  where  b>  make  deliveries.  Held  that  until 
the  completed  delivery  of  a  load  of  lumber,  the 
driver  continued  the  servant  of  the  contractor, 
who  was  liable  for  any  negligence  of  the  driver 
in  unloading  and  piling  the  lumber. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §f  1210-1216;  Dec.  Dig. 
i  301.*] 


Ehtceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  CountleB;  Christopher  M. 
Lee,  Judge. 

Actlcm  by  Clifton  W.  Hlgham,  by  next 
friend,  against  the  T.  W.  Waterman  Com- 
pany. Plaintiff  was  nonsuited,  and  he  brings 
exceptions.  Exceptions  sustained,  and  case 
remitted  for  new  trial.    . 

Waterman,  Cnrran  &  Hunt  (Lewis  A.  Wa- 
terman and  Ernest  P.  B.  Atwood,  of  coun- 
sel), for  plalntlfT.  Gardner,  Plrce  &  Thorn- 
ley  (William  H.  Oamfield,  of  counsel),  for 
defendant 

^WEETLAND,  J.  This  is  an  action  on  the 
case  for  negligence,  brought  by  Clifton  W. 
Higham,  p.  a.,  against  the  T.  W.' Waterman 
Company,  to  recover  for  personal  Injuries 
sustained  on  the  17th  day  of  June,  A.  D. 
1909,  In  consequence  of  lumber  piled  upon 
a  public  highway  falling  upon  him.  Bur- 
rows &  Kenyon,  Incorporated,  Is  a  corpora- 
tion engaged  in  the  lumber  business  in  the 
city  of  Providence.  Said  corporation  does 
not  have  teams  of  its  own  with  which  to  de- 
liver lumber  to  its  customers.  It  hires  from 
various  persons  horses  and  lumber  wagons, 
and  drivers  to  drive  the  teams  and  attend 
to  the  delivery  of  lumber  sold  by  it  to  its 
customers.  Among  others.  It  has  a  verbal 
contract  with  the  defendant,  T.  W.  Water- 
man Company,  which  carries  on  a  general 
teaming  business,  to  furnish  to  it,  upon  re- 
quest, teams  with  drivers  at  a  certain  price 
per  hour.  On  June  17, 1909,  upon  request  the 
defendant  under  said  contract  furnished  to 
Burrows  &  Kenyon,  Incorporated,  a  double 
team  and  driver.  Burrows  &  Kenyon  di- 
rected said  driver  to  make  delivery  of  a 
load  of  hemlock  boards  at  a  place  where  a 
new  house  was  l)eing  erected  on  Alverson 
avenue.  In  said  Providence.  Said  driver  was 
not  accompanied  by  any  employe  or  agent 
of  Burrows  &  Kenyon,  or  by  any  assistant. 
All  that  the  testimony  clearly  shows  In  re- 
gard to  the  driver's  conduct  in  carrying  out 
the  direction  to  deliver  said  boards  Is  that 
he  took  them  from  his  lumber  reach  and 
piled  them  up  in  the  highway,  upon  the 
edge  of  the  sidewalk,  beside  the  gutter,  in 
front  of  the  lot,  where  said  house  was  'be- 
ing erected.  Within  a  short  time  after  the 
driver  had  plied  them  up  and  left  them,  the 
lx)ard8,  or  some  portion  of  them,  fell  over  In- 
to the  gutter  and  injured  the  plaintiff,  a  boy 
seven  years  old,  who  was  picking  up  chips 
of  wood  there.  According  to  the  testimony 
of  certain  of  the  witnesses,  the  pile  of  boards 
was  not  disturbed  by  any  person  from  the 
time  it  was  left  by  said  driver  until  It  fell 
over  upon  the  plaintiff. 

The  case  was  tried  in  the  superior  court 
before  a  jury.  At  the  close  of  the  plain- 
tiff's testimony,  on  motion  of  the  defendant, 
the  justice  presiding  nonsuited  the  plaintiff, 
on  the  ground  that  said  driver;  in  piling  the 
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load  of  boards  niMn  the  sidewalk  In  Alver- 
■on  avenae,  was  the  serrant  of  Burrows  ft 
Kenjon,  Incorporated,  and  that  the  T.  W. 
Waterman  Company  was  not  liable  for  any 
negligence  of  said  driver  In  that  regard. 
The  case  is  before  this  court  upon  the  plain- 
tiff's exceptions  to  the  mlings  of  the  jus- 
tice presiding  excluding  certain  testimony 
and  granting  the  defendant's  motion  for  a 
nonsuit 

The  plaintiff  excepted  to  the  ruling  of  the 
justice  presiding  excluding  certain  questions 
asked  by  the  plaintiff  of  his  witness  George 
H.  Wheat  Mr.  Wheat  testified  that  he  Is 
a  foreman  for  Burrows  &  Kenyon.  Just 
-what  la  the  bcoik  of  his  duty,  or  the  extent 
of  his  authority,  does  not  appear.  In  one 
portion  of  his  testimony  he  said:  "I  simply 
bare  charge  of  the  teams,  and  sent  them 
OTer."  It  does  not  appear  that  this  witness 
took  any  part  In  making  the  contract  for  hir- 
ing teams  and  drivers  from  the  defendant, 
cit  that  he  knew  what  were  the  terms  of 
■aid  contract  or  the  exact  relations  existing 
between  Burrows  ft  Kenyon  and  the  driver 
•0it  with  the  team.  This  witness  testified, 
bowever,  a  number  of  times,  that  he  had 
nothing  to  do  with  the  driver  of  the  defend- 
ant's team,  and  no  control  over  him,  except 
to  tell  him  where  to  go.  Afterwards,  In 
cross-examination,  the  witness  testified  as 
follows:  "Q. 48.  Didn't  you  have  authority 
to  point  out  the  route  which  any  of  the  T. 
W.  Waterman  teams  hired  by  the  day  must 
take  when  working  for  you?  A.  I  simply 
gave  him  a  ticket  and  sent  him  to  the  job. 
They  take,  or  can  take,  any  route  they  want 
to,  to  get  there.  Q.  49.  And  if  you  found 
them  going  the  longest  way,  you  would  have 
no  right  to  object?  A.  I  certainly  would  ob- 
ject. Q.  50.  Yes ;  you  did  consider,  then,  that 
yon  had  some  control  over  the  teamer?  A. 
I  have  a  little.  Q.  51.  You  had  all  control 
over  him,  didn't  yon,  except  the  itower  to 
discharge  him?  A.  I  had  power  to  send  him 
with  that  load.  Q.62.  Didn't  you  have  all 
control  over  him,  except  the  power  to  dis- 
charge, when  you  hired  T.  W.  Waterman's 
teams  by  the  day?  A.  Yes,  sir."  In. redi- 
rect examination-  counsel  for  the  plaintiff 
asked  the  witness  the  following  questions: 
"Q.  53.  When  you  started  out  a  man  with  a 
load,  did  you  have  any  control  over  what  he 
should  do,  and  how  be  should  nnload  It,  or 
anything  of  that  sort?"  ''Q.54.  IMd  you 
have  anything  to  do  with  how  the  man 
should  nnload  this  lumber?"  Q.  65.  Did 
yon  have  anything  more  to  do  with  him 
than  when  yon  hired  him  to  take  out  a 
single  load?"  Each  of  these  questions  was 
exdnded  by  the  justice  presiding,  and  to 
these  rulings  the  plaintiff  excepted.  No  ob- 
jection was  made  to  the  form  of  these  ques- 
tions, and  th^  were  not  excluded  npon  the 
groond  that  they  were  not  proper  in  form. 

[1]  As  we  have  said,  it  does  not  appear 
that  the  testimony  of  this  witness  is  of  any 
value  as  to  the  exact  nature  of  the  relations 


between  Burrows  ft  Kenyon  and  the  driver, 
or  as  to  the  control  which  Burrows  ft  Ken- 
yon had  over  him.  These  are  the  Impor- 
tant considerations  from  which  must  be  de- 
termined whether  the  driver  was  the  serv- 
ant of  Burrows  ft  Kenyon  or  of  the  defend- 
ant. The  determination  of  that  question 
depends  upon  the  terms  of  the  contract  be- 
tween Burrows  ft  Kenyon  and  the  defend- 
ant and  not  upon  the  extent  of  the  control 
which  a  foreman  of  Burrows  ft  Kenyon  has 
assumed  to  exercise  over  the  driver.  Holmes, 
a  J.,  said  in  DrlscoU  v.  Towie,  181  Mass. 
416,  63  N.  B.  922 :  "Of  course,  the  chances 
are  that  some  orders  will  be  given  which 
are  not  strictly  within  the  contract  of  the 
master.  That  is  to  be  expected  from  the 
relative  position  of  the  servant  and  the  oth- 
er party.  If  the  latter  has  something  that 
he  wants  done,  and  sees  a  worklngman  at 
hand,  he  Is  likely  to  ask  him  to  do  It;  and 
If  It  Is  within  the  penumbra  of  his  business 
the  servant  Is  likely  to  obey.  While  he 
thus  goes  outside  his  master's  undertaking, 
and  his  own  contract  with  his  master,  he 
ceases  to  represent  him,  and  he  may  make 
the  other  liable  for  his  acta ;  bnt  he  does  not 
on  that  account  become  the  servant  of  hla 
master's  contractee  for  all  purposes,  or  when 
he  returns  to  the  work  which  his  master 
agreed  to  perform."  So  in  Quarman  v.  Bur- 
nett 6  M.  ft  W.  499,  Baron  Parke  said :  "It 
is  undoubtedly  true  that  there  may  be  spe- 
cial circumstances  which  may  render  the 
hirer  of  job  horses  and  servants  responsible 
for  the  neglect  of  a  servant  though  not  lia- 
ble by  virtue  of  the  general  relation  of  mas- 
ter and  servant  He  may  become  so  by  his 
own  conduct,  as  by  taking  the  actual  man- 
agement of  the  horses,  or  ordering  the  serv- 
ant to  drive  In  a  particular  manner,  which 
occasions  the  damage  complained  of,  or  to 
absent  himself  at  one  particular  moment 
and  the  like." 

[2]  If,  In  the  case  at  bar,  some  one  having 
sufficient  authority  to  represent  Burrows  ft 
Kenyon  had  directed  the  driver  in  question 
to  do  something  outside  of  the  contract  with 
the  defendant,  and  the  driver  had  done  It, 
that  circumstance  would  make  the  driver 
the  servant  of  Burrows  &  Kenyon  for  that 
act ;  but  It  would  not  change  the  general  na- 
ture of  his  relation  with  Burrows  ft  Ken- 
yon, which  would  still  depend  upon  the 
terms  of  the  contract  between  Burrows  ft 
Kenyon  and  the  defendant.  There  Is  no  tes- 
timony that  Burrows  ft  Kenyon  gave  any 
special  direction  as  to  the  manner  of  un- 
loading said  hemlock  boards  In  Alverson 
avenue,  and  whether  the  driver  was  the 
servant  of  Burrows  ft  Kenyon  In  that  mat- 
ter must  depend  upon  the  terms  of  the  con- 
tract in  accordance  with  which  he  was  sent 
to  Burrows  ft  Kenyon. 

[3]  Although  It  does  not  appear  that  Mr. 
Wheat  knew  what  was  the  extent  of  the 
control  which  he  might  properly  exercise 
over  the  driver,  he  was  permitted. to  testify 
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In  crocw-examlnatlon  that  be  had  all  control 
over  him,  except  the  power  to  discharge  him. 
This  waB  contrary  to  hlB  previous  testi- 
mony, and  the  plaintiff  shonld  have  been 
permitted  to  farther  examine  the  witness, 
and,  by  questions  proper  In  form,  to  ob- 
tain an  explanation  of  this  general  answer 
inconsistent  with  his  other  testimony,  par- 
tlcnlarly  with  reference  to  its  bearing  upon 
the  Important  matter  of  unloading  the  hem- 
lock boards  on  Alverson  avenue. 

The  principal  exception  of  the  plaintiff 
is  to  the  ruling  of  the  Justice  granting  the 
defendant's  motion  for  a  nonsuit  It  has 
been  suggested  that,  whatever  may  be  de- 
termined as  to  the  particular  ground  upon 
which  the  Justice  based  his  ruling,  the  non- 
suit was  proper,  because  the  testimony  shows 
that  there  was  a  delivery  of  the  lumber  to 
the  customer  of  Burrows  &  Kenyon,  and 
that  the  legal  effect  of  such  a  delivery  would 
be  to  exonerate  the  master  of  the  driver, 
whichever  of  these  two  companies  it  may  be, 
from  liability  arising  from  the  all  of  the 
lumber  upon  the  plaintiff. 

There  appears  to  have  been  no  necessity 
for  placing  the  lumber  upon  the  highway, 
rather  than  upon  the  pronlses  of  the  custo- 
mer of  the  consignor;  but  we  will  not  con- 
sider whether.  In  such  circumstances,  to 
place  the  lumber  upon  the  highway  created 
a  nuisance,  "and  the  person  placing  It  there 
would  not  be  relieved  from  liability  for  his 
negligence,  even  If  there  had  been  a  delivery 
of  the*  pile  in  Its  dangerous  condition  to  the 
consignee,  who  had  continued  to  maintain 
it  there  in  the  same  dangerous  condition. 
For  It  is  a  sufficient  reply  to  that  suggestion 
that  the  testimony  does  not  clearly  show 
that  at  the  time  of  the  accident  there  had 
been  a  complete  delivery  of  the  lumber  to 
the  customer  of  Burrows  &  Kenyon.  It  Is 
also  urged  that  the  nonsuit  was  proper,  be- 
cause the  evidence  presented  at  the  trial 
was  at  variance  with  the  allegation  of  duty 
contained  in  the  declaration.  In  his  declar- 
ation the  plaintiff  alleges  that  it  "was  the 
duty  of  the  said  defendant  to  have  and  main- 
tain said  pile  of  lumber  in  a  reasonably 
safe  and  suitable  condition/'  Whatever  may 
be  said  as  to  the  liability  of  a  person  who 
carelessly  piles  lumber  in  the  highway  for 
the  results  of  his  negligence,  which  may 
occur  after  he  has  made  a  delivery  of  the 
lumber  to  a  third  person,  there  can  be  no 
question  that  until  he  so  delivers  the  lum- 
ber it  Is  his  duty  to  have  and  maintain  said 
pile  in  a  safe  condition.  We  have  already 
said  that  from  the  testimony  the  court  was 
not  justified  in  finding  that  there  had  been 
a  delivery  of  the  lumber. 

[4]  To  determine  whuse  servant  the  said 
driver  was  in  performing  the  act  which  it 
is  alleged  was  negligently  done,  we  must 
look  to  the  contract;  for  it  is  not  claimed 
that  any  special  instruction  was  given  fo 
him  by  Burrows  A  Kenyon  as  to  the  man- 
ner in  which  be  should  unload  and  pile  up 


said  lumber.  If  the  contract  was  the  one 
ordinarily  entered  into  between  a  hirer  and 
a  livery  stable,  an  express  or  teaming  com- 
pany, the  welj^t  of  authority  and  legal 
principle  is  that  the  servant  sent  to  fulfill 
his  master's  contract  remains  his  servant  in 
all  matters  i)ertalnlng  to  the  performance  of 
that  contract  It  is  a  necessary  part  of .  a 
teamer's  contract,  not  only  to  carry  the 
goods  intrusted  to  him,  but  also  to  unload 
and  deliver  them.  As  to  these  matters  the 
driver  continues  to  be  the  teamer's  servant, 
unless  by  a  special  arrangement  the  driver 
is  in  some  or  all  of  these  matters  placed  di- 
rectly under  the  control  of  the  hirer,  or  un- 
less by  the  hirer's  Interference  he  makes 
the  driver  his  servant  as  to  the  particular 
matter  with  regard  to  which  he  Interferes. 
In  DriscoU  v.  Towle,  181  Mass.  416,  63  N. 
E.  922,  the  court  said:  "In  cases  like  the 
present,  there  is  a  general  consensus  of  au- 
thority that  although  a  driver  may  be  order- 
ed by  tliose  who  have  dealt  with  his  master 
to  go  to  this  place  or  that,  to  take  this  or 
that  burden,  to  hurry  or  take  his  time,  nev- 
ertheless in  respect  to  the  manner  of  his 
driving  and  the  control  of  his  horse  he  re- 
mains subject  to  no  orders  but  those  of  the 
man  who  pays  him."  In  that  case  the  neg- 
ligent act  of  the  driver  complained  of  was 
the  manner  of  driving  his  horse;  but  the 
driver  equally  remains  the  teamer's  servant 
in  respect  to  the  manner  of  unloading  and 
delivering  the  goods  of  the  hirer. 

The  only  testimony  which  we  have  In  the 
case  regarding  the  terms  of  the  contract  be- 
tween Burrows  &  Kenyon  and  the  defend- 
ant Is  that  of  Bdwin  O.  Chase,  the  treas- 
urer of  Burrows  &  Kenyon,  who  testified  as 
follows:  "Q.  6.  Do  you  anew  under  what 
terms  the  T.  W.  Waterman  Company  were 
carting  lumber  for  you  on  the  17th  of  June, 
19097  A.  Yes,  sir:  the  team  was  carting  by 
the  honr.  Q.  7.  Did  you  have  any  control 
of  the  teamer?  A.  Not  other  than  to  give 
them  directions  where  tio  deliver  the  goods. 
Q.  8.  Did  you  have  any  power  to  discbarge 
him,  or  anything  of  that  sort?  A.  No,  sir. 
Q.  9.  And  if  he  did  not  do  the  work  prop- 
erly, what  would  yon  do?  .A.  I  would  send 
him  back  to  Mr.  Waterman.  Q.  10.  Did 
you  have  any  more  control  of  him  than  of 
any  expressman  that  you  might  hire?  A. 
No,  sir.  Q.  11.  Did  you  have  the  same  con- 
trol over  blm  that  yon  did  of  your  own  men? 
A.  No,  sir.  Q.  12.  All  that  you  had  to  do 
was  to  give  him  directionB  where  to  go?  A. 
Yes,  sir."  This  testimony  shows  that  the 
contract  was  the  ordinary  one  usually  made 
with  a  teaming  company,  and  the  control 
which  BurrowB  ft  Kenyon  had  over  this 
driver  was  the  same  as  that  which  a  person 
exercises  over  the  driver  of  the  carriage  in 
which  he  rides,  wlien  he  hires  a  carriage  and 
horses,  with  a  driver,  from  a  livery  stable, 
te  which  a  person  has  over  the  driver  of  a 
moving  van,  sent  by  a  teaming  company  up- 
on  a   contract  to  move   household  goods. 
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Tb^re  la  necessarily  a  certain  amount  of  In- 
formation, Instruction,  and  direction  wlilcb 
the  hirer  must  glye  to  tbe  driver,  as  he 
would  be  obliged  to  give  the  principal  U  be 
bad  come  himself,  Instead  of  sending  bis. 
seryant.  In  such  circumstances,  the  weight 
of  authority,  supports  the  plaintlfTs  claim 
that  the  driver  continues  the  servant  of 
the  defendant,  who  is  liable  for  any  negli- 
gence of  the  driver  in  unloading  and  piling 
the  lumber. 

In  Morris  v.  Trudo,  83  Vt.  44,  74  Aa  387, 
25  L.  R.  A.  (N.  S.)  33,  the  city  of  Vergennes 
was  carrying  on  work  on  it's  streets  under 
the  superintendence  of  one  Lavalley.  Laval- 
ler  hired  of  the  defendant  a  double  team, 
with  a  driver.  By  the  terms  of  the  hiring 
the  driver  was  to  do  with  the  team  whatever 
work  he  was  set  to  do  by  Lavalley — wheth- 
er moving  stones,  or  using  a  scraper,  or 
drawing  gravel.  In  the  drawing  of  gravel, 
it  waa  for  Lavalley  to  direct  wbere  the 
gravel  should  be  taken  from,  where  it  should 
be  unloaded,  and  how  it  should  be  placed. 
At  the  time  of  the  accident,  the  plaintiff,  by 
direction  of  Lavalley,  was  assisting  the  driv- 
er in  shoveling  out  a  load  .of  gravel.  The 
court  said:  "One  to  whom  the  servant  of 
another  Is  temporarily  lent  or  hired  has  for 
the  time  being  the  responsibilities  of  a  mas- 
ter in  so  far,  and  only  in  so  far,  as  he 
may  exercise  the  authority  of  a  master. 
*  *  *  The  testimony  teuds  to  show  that 
In  respect  to  the  driving  of  the  Ifeam  the 
defendant  committed  nothing  to  the  city  or 
Its  superintendent.  •  •  *  The  doctrine 
of  respondeat  superior  fastens  liability  upon 
the  defendant,  since  the  negligent  wrongdo- 
ing inhered  in  a  thing  in  respect  to  which 
the  relation  of  master  and  servant  between 
him  and  the  driver  had  never  been  suspend- 
ed. •••  If  the  contract  had  been  such 
tliat  lAvalley  might  ha-ve  put  a  driver  of 
his  own  choosing  in  charge  of  the  team, 
and  have  put  the  driver  furnished  at  some 
other  work,  the  defendant  would  be  held  to 
have  relinquished  the  rights  of  a  master,  and 
to  have  been  freed  from  responsibilitiee  as 
such  In  all  respects.  Such  a  contract,  how- 
ever, the  evidence  does  not  show." 

In  Qslnn  v.  Electric  Construction  Compa- 
ny (C.  O  46  Fed.  B06,  the  court  said :  "Pur- 
gnant  to  a  contract  by  which  the  defend- 
ant was  to  furnish  the  Western  Electric 
Company  with  a  horse,  truck,  and  driver 
daily  to  do  its  trucking  work  for  a  specified 
period  at  a  specified  price,  the  defendant 
each  day  selected  from  its  men  and  equip- 
ment the  horse,  truck,  and  driver  which 
were  to  be  at  the  disposition  of  the  West- 
ern Electric  Company,  and  on  the  day  the 
plaintitr  was  injured  had  sent  Murphy  with 
the  horse  and  truck,  which  he  was  driving 
at  the  time  Murphy  had  taken  a  load  of 
goods  for  the  Western  Electric  Company, 
and  was  returning  to  its  factory,  when  he 
ran   over    the  plaintitr.     Under   these   cir- 


cumstances, although  the  Western  Electric 
Company  was  the  primary  employer,  for 
whom  the  service  which  Murphy  was  engag- 
ed in  was  being  rendered,  the  defendant  was 
Murphy's  immediate  superior.  It  had  hired 
him,  and  could  discbarge  or  retain  him, 
and  thus  had  the  selection  and  control  of 
the  means  of  accomplishing  the  object  of 
the  contract  which  had  been  made  between 
the  Western  Electric  Company  and  itself. 
The  defendant  was  not  the  servant  or  agent 
of  the  Western  Electric  Company,  but  was 
an  Independent  contractor;  hence  those  em- 
ployed by  the  defendant  to  do  the  work  con- 
tracted for  were  its  servants,  and  not  those 
of  the  Western  Electric  Company.  •  *  • 
The  rule  of  respondeat  superior  rests  on  the 
power  which  the  superior  has  a  right  to  ex- 
ercise, and  which,  for  the  protection  of 
third  persons,  he  is  bound  to  exercise,  over, 
the  acts  of  his  subordinates.  It  does  not  ap- 
ply to  cases  where  the  power  of  control  does 
not  exist,  and  the  power  does  not  exist 
when  the  primary  employer  has  no  voice  in 
the  selection  or  retention  of  the  subordi- 
nate." 

In  Stewart  v.  California  Improvement  Co., 
131  CaL  1^,  63  Pac.  177,  724,  62  L.  B.  A. 
20S,  the  court,  after  reviewing  the  authori- 
ties, said:  "The  test  in  all  these  cases  is: 
Who  conducts  and  supervises  the  particular 
work,  the  doing  of  which,  or  the  careless 
and  negligent  doing  of  which,  causes  the  in- 
Jury?"  See,  also,  Quarman  v.  Burnett,  6 
M.  &  W.  499;  Waldock  v.  Winfleld,  2  K. 
B.  596;  Consolidated  Plate  Glass  Co.  v.  Cas- 
ton,  29  Can.  Sup.  Ot  624;  Singer  v.  McDer- 
mott,  30  Misc.  Rep.  738,  62  N.  Y.  Supp.  1086; 
Murray  v.  Dwight,  161  N.  T.  301,  55  N.  B. 
901,  48  L.  R.  A.  673;  Huff  v.  Fcrd,  126  Mass. 
24,  30  Am.  Rep.  645;  Jones  v.  Mayor,  14  Q. 
B.  D.  890. 

The  plaintiffs  exceptions  are  sustained. 
Case  is  remitted  to  the  superior  court  for  a 
new  triaL 

(33  R.  I.  109) 
BLAE:B  v.  ATLANTIC  NAT.  BANK. 
(Supreme  Court  of  Rhode  Island.    July  7, 1911.) 

Appkal  and  Error  (|  273*)— Setting  Forth 

BxcePTiONS— Reasons. 

Under  Gen.  Laws  1909,  c.  298,  S  8,  provid- 
ing that  any  party  to  a  civU  action  heard  on  its 
merits  by  the  superior  court  without  a  jury,  ag- 
grieved by  the  decision  of  the  court,  may  except 
thereto,  and  section  17,  requiring  the  bill  of  ex- 
ceptions to  state  separately  and  clearly  the  ex- 
ceptions relied  upon,  a  bill  of  exceptions,  stat- 
ing no  exception,  save  one  taken  to  the  decision, 
is  sufficient ;  a  statement  of  the  leasons  for  the 
exception  not  being  required  by  section  17. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1620-1630;  Dec  Dig.  | 
273.*] 

Blodgett,  J.,  dissenting. 

Action  by  Charles  BI  Blake,  trustee  In 
bankruptcy,  against  the  Atlantic  National 
Bank.    To  a  decision  for  plaintiff,  defendant 
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excepts.    Motion  to  dismiss  bill  of  exceptions 
denied  and  dismissed. 

Gardner,  Plrce  &  Thomley  (Charles  R. 
Haslam,  of  counsel),  for  plaintiff.  John  S. 
Murdock  and  Percy  W.  Gardner,  for  defend- 
ant. 

SWEETIiAND,  3.  The  plaintiff  Is  the 
trustee  in  bankruptcy  of  a  bankrupt  copart- 
nership. The  plaintiff  alleges  that  said  co- 
partnership before  Its  bankruptcy  pledged 
■with  the  defendant  certain  shares  of  stock 
and  a  bond  as  collateral  security  tor  a  loan 
made  by  It  to  the  copartnership;  that  the 
defendant  sold  said  collateral  security  to 
satisfy  the  Indebtedness;  that,  after  deduct- 
ing from  the  proceeds  of  the  sale  the  amount 
of  the  loan.  It  now  holds  a  balance  in  its 
hands,  which  it  should  pay  over  to  the  plain- 
tiff. The  proceeding  is  an  action  of  the 
case  brought  to  recover  said  balance- 
Jury  trial  having  been  waived,  the  case 
was  tried  in  the  superior  court  before  the 
Presiding  Justice.  At  a  day  subsequent  to 
the  date  of  hearing  the  said  Justice  filed  a 
rescript  in  the  nature  of  the  decision  pro- 
vided for  in  the  statute  in  cases  tried  be- 
fore a  Justice  sitting  without  a  Jury.  In 
this  rescript  the  Justice,  after  briefly  con- 
sidering the  facts  of  the  case  and  the  ques- 
tion of  law  which  in  his  opinion  were  in- 
volved, gave  "decision  for  the  plaintiff  for 
the  amount  of  the  balance  shown  to  be  re- 
maining In  the  hands  of  said  defendant." 
To  this  decision  the  defendant  excepted. 
Within  the  time  fixed  by  law  after  filing 
a  transcript  of  the  evidence,  the  defendant 
filed  its  bill  of  exceptions,  in  which  it  states 
no  exception  save  the  one  taken  to  the  de- 
cision. In  this  bill  of  exceptions  the  de- 
fendant recites  the  title  of  the  case,  the 
name  of  the  Justice  before  whom  It  was 
tried,  and  the  date  of  the  trial,  and  then 
states  that  "upon  the  10th  day  of  May,  1910, 
the  court  gave  Its  decision  in  said  cause  for 
the  plaintiff  for  the  amount  of  the  balance 
shown  to  be  remaining  In  the  hands  of  said 
defendant,  to  which  decision  the  defendant 
duly  excepted."  The  defendant  then  prays 
that  its  bill  of  exceptions  may  be  allowed 
by  the  court  according  to  the  statute. 

The  case  is  now  before  us  upon  the  plain- 
tiff's motion  to  dismiss  the  bill  of  excep- 
tions, on  the  grounds  that  the  said  defend- 
ant failed  to  comply  with  section  17  of  chap- 
ter 298,  General  Laws  1909,  In  that  the  said 
bill  of  exceptions  does  not  state  separately 
and  clearly  the  exceptions  taken  by  the  said 
defendant  to  said  decision  of  the  superior 
court  and  now  relied  upon  by  said  defendant, 
and  that  the  statement  of  the  exception  in 
said  bill  of  exceptions  is  too  general  and 
indefinite. 

Section  8,  c.  298,  Gen.  Laws  1909,  pro- 
vides, among  other  things,  that  any  party 
to  a  clvU  action  heard  on  Its  merits  by  the 
sui)erlor  court  without  a  Jury,  aggrieved  by 


the  decision  of  the  court,  may  except  there- 
to. The  statute  does  not  prescribe  any  par- 
ticular form  for  this  exception,  nor  does  it 
require  that  the  party  excepting  shall  em- 
body In  his  exception  the  grounds  of  hla 
objection  to  the  decision.  He  has  sufficiently 
compiled  with  the  statute  If  he  brings  upon 
the  record  In  some  formal  way  the  fact  that 
he  objects  to  the  decision. 

Section  17,  c.  298,  Gen.  Laws  1909,  pro- 
vides, among  other  things,  that  within  the 
time  prescribed  by  law  the  party  prosecuting 
exceptions  shall  file  In  the  superior  court 
"his  bill  of  exceptions,  In  which  he  shall 
state  separately  and  clearly  the  exceptions 
relied  upon."  In  the  progress  of  a  cause  In 
the  superior  court  from  Its  entry  until  final 
decision  or  verdict  a  party  may  take  many 
exceptions,  some  of  which,  upon  more  delib- 
erate consideration  he  abandons.  The  re- 
quirement of  the  statute  is  that  he  shall 
compile  those  upon  which  he  has  decided  to 
rely  and  that  he  shall  set  them  out  sepa- 
ratdy  and  clearly.  This  constitutes  his  bill 
of  exceptions,  which  Is  the  basis  of  bis  pro- 
ceeding In  this  court  of  review.  Its  pur- 
pose Is  not  to  require  the  excepting  party 
to  elaborate  his  exceptions,  to  set  forth  the 
reasons  for  his  allegations  of  error,  or  to 
outline  the  argttment  which  he  Intends  to 
make  before  this  court 

For  convenience  and  In  the  furtherance  of 
orderly  procedure  the  party  Is  required  to 
collect  from  all  parts  of  the  record,  and 
bring  together  in  one  paper,  the  precise  ex- 
ceptions which  he  has  taken  In  the  travel  of 
the  case,  and  upon  which  he  now  wishes  to 
stand.  Some  misconception  has  arisen  in 
the  interpretation  of  the  requirement  that 
he  shall  state  his  exceptions  separately  and 
clearly.  It  is  to  be  noted  that  it  Is  the  ex- 
ceptions themselves  which  are  to  be  stated 
separately  and  clearly,  not  the  reasons  up- 
on which  the  party  bases  his  claim  of  error. 
A  party  has  complied  with  this  provision  if 
in  his  bill  he  clearly  states  each  ruling  of 
the  Justice  to  which  he  has  taken  an  excep- 
tion upon  which  he  stilt  relies,  and  also 
states  the  fact  that  in  due  season  he  ex- 
cepted to  said  ruling.  If  the  exception  was 
taken  In  the  course  of  the  trial,  and  appears 
upon  the  transcript,  he  should  also  state  the 
page  of  the  transcript  where  the  exception 
is  noted.  By  this  course  the  party  prose- 
cuting exceptions  has  separately  and  clearly 
stated  the  exceptions  relied  upon  by  him. 
The  bill  of  exceptions,  under  the  statute, 
must  be  presented  to  the  justice  who  pre- 
sided at  the  trial  for  his  allowance.  If  the 
bill  of  exceptions  is  to  be  regarded  as  a 
statement  of  the  party's  reasons  for  assign- 
ing error  In  the  rulings  of  the  Justice,  it  is 
a  most  unreasonable  procedure  to  present 
the  bill  to  the  Justice  for  his  allowance. 
Such  allowance  would  strictly  mean  that  the 
Justice  approved  of  the  reasons  given  for 
the  adverse  criticism  upon  his  own  rulings. 
A  more  reasonable   view  of   the   matter  is 
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that  the  bOI  Is  to  be  simply  a  catalogae  of 
tbe  mllngs  of  tbe  Justice  and  the  exceptions 
thereto  which  the  party  claims  to  have  tak- 
en, and  that  it  Is  presented  to  the  justice 
that  he  may  place  thereon  his  certificate  as 
to  whether  or  not  the  mllngs  were  made  and 
the  Cfzcepttons  claimed  were  actually  taken. 
It  znast  be  that  the  justices  of  the  superior 
coart  are  frequently  perplexed  and  uncer- 
tain as,  to  the  form  of  certificates  which  they 
shall  attach  to  bills  of  exceptions  containing 
statements  at  rulings  and  exceptions,  min- 
gled with  reasons,  dtatlcxis  of  authorities, 
and  arguments.  This  embarrassment  arises 
from  the  attempt  to  incorporate  in  a  bill 
of  exceptions  matters  which  «re  foreign  to 
it,  a  practice  which  the  statute  does  not 
contemplate,  and  which  confounds  the  func- 
tions of  a  bill  of  exceptions  with  that  of 
a  brief. 

The  proceedings  under  a  petition  to  estab- 
lish the  truth  of  exceptions,  when  the  jus- 
tice has  failed  to  allow  the  bill  of  exceptions, 
or  has  disallowed,  altered,  or  refused  to  alter 
the  same,  are  inconsistent  with  the  conten- 
tion of  this  plaintiff  that  one  of  the  purposes 
et  a  bill  of  exceptions  Is  to  Inform  the  ad- 
Tcrsary  party  of  the  reasons  which  will  be 
orged  before  this  court  in  support  of  the 
exceptions.  Why  should  not  the  adversary 
party  have  that  Information  when  the  ex- 
ceptions to  be  considered  before  this  court 
are  established  upon  a  petition  to  this  court, 
as  well  as  when  they  are  established  by  the 
allowance  of  a  justice  of  the  superior  court? 
Tbe  provision  of  the  statute  is  that  the  petl- 
tlon  Bball  state  the  facts,  and  from  the  facts 
this  court  shall  determine  whether  or  not 
mdi  exceptions  were  taken,  and.  If  It  finds 
they  were  in  fact  taken,  this  court  shall  es- 
tablish their  truth.  There  is  no  provision  In 
that  proceeding  for  attaching  to  the  excep- 
tlonB,  so  eetabllshed,  reasons  why  they  should 
be  mstalned.  No  adversary  party  In  any 
mch  proceeding  has  sought  to  have  that  done, 
the  court  has  never  required  it  to  be  done, 
and  it  la  clearly  outside  the  scheme  of  such 
proceedings.  The  purpose  of  both  the  al- 
lowance of  a  bill  of  exceptions,  and  the 
order  upon  a  petition  to  establish,  is  to  fix 
the  truth  of  the  exceptions;  i.  e.,  whether  or 
Bot  they  were  actually  taken.  Neither  pro- 
ceeding concerns  itself  with  the  validity  of 
the  Cfzceptlons. 

In  this  case  the  defendant  took  excep- 
tion to  the  decision  of  the  superior  court, 
aa  the  statute  permitted  it  to  do.  In  its  bill 
of  exceptions  It  has  clearly  set  out  the  de- 
dUon  of  the  Justice  and  the  fact  that  It  duly 
excepted  thereto.  It  has  no  other  exception 
upon  which  It  rellea.  It  has  conformed  to 
the  requirements  of  the  statute.  In  this  pro- 
ceeding the  court  should  insist  that  the  stat- 
utory requirements  be  strictly  complied  with, 
bttt  It  cannot  properly  impose  burdens  upon 
the  defendant  unknown  to  the  statute.    The 


plaintiff  bases  Its  contention  In  support  of 
Its  motion  largely  upon  the  opinions  of  this 
court  In  Moore  v.  Stlllman,  28  B.  I.  483,  68 
Atl.  417,  and  Fales  v.  Fales,  29  R.  X.  303,  70 
Atl.  966.  Moore  v.  Stilhnan,  followed  la 
Fales  V.  Fales,  proceeded  upon  the  assump- 
tion that  the  practice  In  bills  of  exception! 
should  conform  to  the  former  practice  in  pe- 
titions for  new  trial  In  the  appellate  division 
of  the  Supreme  Court.  This  practice  had 
been  enunciated  In  Denlson  v.  Foster,  18  R. 
I.  735,  31  Atl.  894,  where  the  court  held, 
that  general  statements  contained  In  peti- 
tions for  a  new  trial,  without  specifications 
thereunder,  did  not  entitle  the  petitioner  to 
a  new  trial,  or  even  to  any  consideration  at 
the  bands  of  the  court  Upon  further  con- 
sideration a  majority  of  the  court  are  of  the 
opinion  that  there  is  a  distinction  between 
the  two  proceedings,  and  that  Moore  v.  Stlll- 
man and  Fales  v.  Fales  do  not  correctly 
Interpret  the  statute  -with  regard  to  the  form 
and  requirements  o'f  bills  of  exceptions.  The 
said  cases  are  overruled. 

It  Is  the  order  of  a  majority  of  the  court 
that  the  plalntUTs  motion  be  denied  and  dis- 
missed. 

BLODGETTT,  J.,  dissenta. 


(»  R.  I.  S9) 

HAWKINS  T.  CO-OPERATIVE  BUILD- 
ING BANE. 

(Supreme    Court    of    Rhode    Island.     July   9, 
1911.) 

Appkal   and  Ebbob  (i  674*)— Tbanscbift— 

Piling — ^TiuB. 

Gen.  Laws  1909,  e.  289,  i  26,  provides  that 
apppllant,  within  10  days  after  filing  a  claim  of 
apin'jl,  or  within  such  extended  time  as  the 
court  may  allow,  but  not  later  than  SO  days 
after  the  filing  of  snch  claim,  or,  in  case  the 
court  shall  extend  the  time  for  filing  the  tran- 
script of  the  evidence,  then  not  later  than  10 
days  after  the  expiration  of  such  extended  time, 
shall  file  with  the  clerk  a  transcript  of  the 
testimony  taken  orally  in  the  cause.  EeU 
that,  where  a  final  decree  was  entered  Decem- 
ber 3,  1910,  an  appeal  filed  on  I>eceml>er  31st, 
the  time  for  filing  a  transcript  extended  to 
Januatv  17, 1911,  and  the  transcript  was  actual- 
ly filea  on  January  20th,  it  was  within  10 
days  after  the  end  of  the  extended  period,  and 
was   in   time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2668;   Dec  Dig.  {  674.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Gonntlea. 

Action  by  Emma  A.  Hawkins  against  the 
'^o-operative  Building  Bank.  Decree  for  de- 
fendant, end  complainant  appeals.  On  mo- 
tion to  dismiss.    Denied. 

James  A.  Williams,  for  appellant  Alfred 
S.  ft  Arthur  ^.  Johnson,  for  appellee. 

SWEETLAND,  J.  This  Is  a  motion  to  dis- 
miss the  complainant's  appeal  from  the  final 
decree  of  the  superior  court  on  the  ground 
that  the  transcript  of   testimony  was  not 
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fQed  I>7  complainant  In  the  office  of  the 
<derk  of  tbe  superior  court  within  the  time 
fixed  by  the  trial  justice.  Final  decree  was 
entered  on  the  3d  day  of  December,  1910. 
On  the  Slst  day  of  December,  1910,  tbe  com- 
plainant filed  her  appeal  and  reasons  there- 
for, and  by  said  Justice  was  given  until  Jan- 
nary  10,  1911,  to  file  a  transcript  of  the  testi- 
mony in  the  case  In  the  office  of  tbe  clerk 
of  tbe  court  On  January  10,  1911,  the  said 
justice,  under  tbe  authority  given  to  him  In 
section  4,  c.  278,  Gen.  Laws  1909,  extended 
the  time  for  filing  the  transcript  of  testi- 
mony to  January  17,  1911.  Said  transcript 
was  filed  by  the  appellant  In  the  office  of 
tbe  cleric  of  the  superior  court  on  January 
20,  1911. 

As  part  of  the  procedure  in  appeals  in 
equity  causes,  section  26,  c.  289,  Gen.  Laws 
1909,  in  part  Is  as  follows:  "The  party  tak- 
ing an  appeal  shall,  within  ten  days  after 
filing  a  claim  of  appeal,  or  within  such  ex- 
tended lime  as  the  court  may  allow,  but 
not  later  than  fifty  days  after  the  filing  of 
such  claim,  or  in  case  tbe  court  shall  ex- 
tend the  time  for  filing  a  transcript  of  the 
evidence,  as  provided  in  section  4  of  chapter 
278,  then  not  later  than  ten  days  after  the 
expiration  of  such  extended  time,  file  with 
the  clerk  a  transcript  of  the  testimony  taken 
orally  in  the  cause,  if  any,  or  so  much  there- 
of as  may  be  agreed  by  the  parties."  The 
statute  plainly  provides  that,  in  case  the 
court  extends  the  time  for  filing  the  tran- 
script as  provided  in  said  section  4,  c.  278, 
the  appellant  may  file  the  transcript  at  any 
time  within  10  days  after  the  end  of  this 
extended  period  fixed  by  the  court  The  ap- 
pellant in  this  case  filed  the  transcript  on  tbe 
tliird  day  after  the  expiration  of  such  ex- 
tended time,  and  we  must  bold  tbat  it  was 
seasonably  filed. 

Tbe  motion  of  tbe  appellee  la  denied  and 
dismissed. 


(3S  R.  L  C7) 

SILVEaiMAN  et  nx.  v.  SHATTUCK  et  al. 
(Sapieme  Gonrt  of  Rhode  Island.    July  8, 1011.) 

1.  Tbhdkb  ({  4*)— Ik  Equitt— NBcnsBiTT. 

Under  the  role  that  equity  may  award  such 
Judgment  as  the  tacts  show  complainant  entitled 
to,  an^  may  grant  relief  conditionally,  complain- 
ant's tallure  to  make  a  tender  before  suit  gen- 
erally affects  only  the  right  to  interest  and  costs, 
except  where  the  existence  or  preservation  of 
the  right  dei)ends  solely  on  a  payment  or  tender. 

ga.  Note.— For  other  eases,  see  Tender,  Dec. 
■  14.*] 

2.  Cons  (I  42*)-^PAiLrBK  to  Mak*  TkNoxs. 

When  defendant  in  an  equity  salt  subset 
Qnently  denies  complainant's  right  to  the  relief 
to  which  he  is  entitled,  complainant's  failure  to 
make  a  tender  is  not  material  on  the  question  of 
eomplainant's  right  to  costs. 

fJCd.  Note.— For  other  cases,  see  Costs,  Oent. 
D!g.  §{  I37-lt84 ;   Dec.  Dig.  (  42.«1 


3.  MoKTOAOBS  (I  489*)— Interest  Aiteb  Suit 
BBoaoiiT. 

Where,  in  a  suit  tor  an  accounting  and  to 
restrain  the  foreclosure  of  a  mortgage,  there  was 
no  tender  to  stop  Interest,  interest  should  be  al- 
lowed at  the  contract  rate  from  the  date  the  salt 
was  brought 

[Bi.  Note.— -For  otiier  cases,  see  Mortgages, 
Dec.  Dig.  I  489.*1 

4.  Costs  (J  275*)— Equitt— DiscMmoN. 

Where  complainants  were  granted  a  second 
hearing  before  a  master  oh  condition  that  they 
pa;^  tbe  costs  of  the  first  hearing,  the  costs  so 
paid  could  not  be  recovered  by  complainants  as 
a  part  of  tbe  costs  on  final  disposition  of  Um 
case. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  §  275.*] 

6.  MoKTOAGES  (5  838*)— "Foreclosure." 

Where  a  mortgage  provided  for  "foredos- 
nre"  by  sale  under  power,  a  decree  providing 
tliat  in  case  complainants  failed  to  pay  the 
amount  found  due  within  a  specified  time,  the 
holder  of  the  mortgage  should  be  at  liberty  to 
foreclose,  authorized  a  foreclosure  by  sale,  and 
did  not  limit  the  holders'  right  to  foreclosure  by 
suit  in  equity. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  333.« 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  8,  pp.  2878-2880.] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Suit  by  Pin  Silverman  and  w^fe  against 
Charles  I*  Shattuck  and  others  for  an  ac- 
counting and  to  restrain  foreclosure  of  a 
mortgage.  From  a  decree  In  favor  of  de- 
fendant Herbert  D.  Qoft  for  less  than  the  re- 
lief demanded,  be  appeals.  .  Sustained  la 
part 

William  A.  Morgan,  for  appelant  Corn- 
stock  k  Canning  and  Patrick  P.  Ourran,  for 
appellees. 

JOHNSON,  J.  .  Tbis  Is  a  bill  In  equity, 
brought  by  Pin  Silverman  and  wife,  mort- 
gagors, against  the  mortgagee  and  Herbert 
D.  GofF,  the  holder  of  tbe  mortgage,  for  aa 
accounting  to  ascertain  the  amount  due  on 
the  mortgage  and  for  an '  Injunction  to  re- 
strain its  foreclosnre  x>endlng  tbe  account- 
ing. On  April  6,  1905,  tbe  complainants- 
borrowed  the  sum  of  (300  from  tbe  respond- 
ent Shattuck,  and  gave  bim  their  note  there- 
for, secured  by  the  mortgage  described  In 
tbe  first  paragraph  of  tbe  bill.  Tbe  note 
was  for  one  year,  and  carried  interest  at  tbe- 
rate  of  2  per  cent  per  month,  jiayable 
monthly  in  advance,  till  said  principal  sam 
was  paid,  whether  at  or  after  maturity, 
and  provided  tbat  ail  Interest  in  arrears- 
should  bear  interest  at  tbe  rate  aforesaid  till 
paid. 

Tbe  bH)  contained  the  following  allega< 
tion:  "(2)  Tbat  tbeee  complainants  bays- 
paid  all  interest  due  upon  said  note  in  ac- 
cordance with  the  tenor  thereof,  and  bavs 
paid  a  large  amount  upon-  the  principal 
tiiereof,  atid  Iiave  ottered  and  tendered  to 
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the  respondents  the  tvH  balance  dile  upon 
said  mortgage  note.  But  the  respondents 
dispute  the  amounts  so  paid  as  aforesaid, 
and  claim  from  these  complainants  a  very 
much  larger  sum  than  the  amount  due,  and 
refuse  to  accept  the  amotmt  tendered  In  pay- 
meat  of  said  mortgage." 

On  May  18,  1906,  the  respondent  Golf 
made  another  loan,  and  It  waa  In  dispute 
whether  the  loan  was  made  to  Pin  Silver- 
man  or  to  his  son,  Benjamin  Silverman.  In 
June,  1907,  he  made  a  further  loan  to  Pin 
SilTerman.  The  case  was  referred  to  a  mas- 
ter, who  found  on  ex  parte  hearing,  the 
<»mplainants  not  appearing,  that  there  was 
$432  due  on  the  mortgage  on  April- 6,  1909. 
A  decree  was  thereafter  entered.  The  com- 
plainants moved  to  have  said'  decree  Mt 
aside,  and  fhtii  motion  was  granted  and  the 
cause  rdnstated,  upon  the  paymeFot  by  the 
complainants  of  the  costs  of  the  first  refer- 
ence to  the  master.  The  cause  was  then 
again  referred  to  the  same  master,  and  the 
complainants  appeared.  After  hearing,  the 
master  found  that  at  the  time  of  the  filing 
of  the  bill  there  was  $218.80  of  principal  and 
interest  due  on  the  mortgage. 

A  final  decree  was  entered  "that  the  com- 
plainant may  redeem  from  said  mortgage  by 
within  60  days  from  the  date  of  entry  here- 
of paying  to  the  respondent  said  snm  of 
1218.30,  with  simple  interest  thereon  at  6 
per  cent,  per  anmim  from  said  24th  day 
of  April,  1909,  to  tfte  day  of  redemption; 
and  the  respondebt  holder  of  said  mortgage 
Is  hereby  reqtilred  to  release  and  discharge 
or  transfer  and  assign  said  mortgage,  as 
said  mortgagor  shall  request,  at  the  time 
of  making  said  payment,  and  at  the  same 
time  be  shall  surrender  the  note  to  secure 
which  said  mortgage  was  given;  and  there- 
afterwards  both  of  said  respondents,  their 
heirs,  ezecntors,  administrators,  and  assigns, 
shall  be  forever  enjoined  from  setting  up 
any  right,  title,  or  claim  under  said  mort- 
gage, or  from  attempting  in  any  manner  to 
foreclose  or  enforce  the  same;  and  If  the 
complainants,  or  either  of  them,  shall  refuse 
or  neglect  to  malie  said  payment  within  said 
50  days,  the  respondents  shall  be  at  liberty 
to  foreclose  the  mortgage,  and  all  restrain- 
ing orders  heretofore  entered  shall  there- 
upon be  dissolved  and  vacated;  and  If  the 
complainants,  or  either  of  them,  shall  re- 
deem hereunder,  they,  or  the  one  so  redeem- 
ing, shall  be  at  liberty  to  deduct  from  the 
sum  to  be  paid  as  above  determined  an 
amount  to  the  costs  to  be  taxed  by  the 
derk." 

From  said  decree  the  respondent  Goff  ap- 
pealed for  the  following  reasons:  (1)  That 
it  was  error  in  said  decree  upon  the  part  of 
the  court  to  allow  only  simple  interest  from 
the  Ome  of  the  filing  of  the  bill  upon  the 
amount  fonnd  due  upon  the  mortgage  note 
mentioned  in  the  bill,  when  the  note  Itself 
provided  that  Interest  should  be  paid  at  the 
rate  of  2  per  cent,  per  month  until  the  prin- 


cipal thereof  was  paid  In  full,  and  that  all 
installments  of  interest  In  arrears-  thereon 
should  bear  interest  at  said  rate  of  2  per 
cent,  per  month  until  paid.  (2)  That  it  was 
error  In  said  decree  upon  the  part  bf  the 
court  to  allow  the  respondent  Goft,  in  case 
the  complainants  neglected  to  pay  him  the 
amount  due  upon  said  mortgage  note  within 
the  50  days  provided  In  said  decree,  only  "lib- 
erty to  foreclose"  the  naortgage  mentioned 
in  the  bill;  such  "liberty  to  foreclose"  not 
being  applicable  to  the  said  mortgage.  (3) 
That  It  was  error  upon  the  part  of  the  court 
to  provide  In  said  decree  that  the  complain- 
ants might  deduct  from  the  amount  of  mon- 
ey to  be  paid  by  them  on  said  mortgage  note 
the  costs  In  said  cause,  to  be  taxed  by  the 
clerk ;  a  part  of  such  costs  having  been  paid 
by  the  complainants  and  a  part  by  the  re- 
spondent Goff,  and  a  part  of  such  costs  hav- 
ing been  paid  by  the  complainants  as  a  con- 
dition of  setting  aside  the  first  report  of 
the  master  on  account  of  the  fallnre  of  the 
complainants  to  appear  before  him  and  tes- 
tify, 

[1,  21  The  complainants  claim  that  the  al- 
legation In  the  bill — (2),  quoted  supra — con- 
stitutes an  equitable  tender.  The  rule  as 
to  tenders  In  equity  Is  stated  In  Hunt  on 
Tender,  {  26,  as  follows:  "In  equity  the 
court  has  the  power  to  award  such  Judg- 
ment as  the  facts  may  show  the  plaintiff 
entitled  to,  and  to  fully  inotect  the  rights 
of  the  other  party  by  granting  relief  condi- 
tionally npon  the  perforniauce  by  plaintiff 
of  that  which  he  was  by  the  contract  bound 
to  do,  and  to  save  the  party  who  was  not 
put  In  default  harmless  from  costs.  Except 
In  Cases  where  the  existence  or  preservation 
of  the  right  depends  solely  upon  a  payment 
or  tender,  the  rule  is,  although  not  univer- 
sal, that  In'  equity  a  tender  is  not  necessary 
as  a  prerequisite  to  bringing  suit  for  re- 
lief, and  in  such  cases  a  failure  to  make  a 
tender  before  suit  affects  merely  the  right 
to  Interest  and  costs."  Minneapolis,  etc.,  Ry. 
Co.  v.  Ohisholm,  55  Minn.  374,  67  N.  W. 
63;  Ashurst  v.  Peck,  101  Ala.  499,  14  South. 
541 ;  Lewis  v.  Prendergast,  39  Minn.  301,  39 
N.  W.  802 :  Freeson  v.  Blssell,  63  N.  T.  168; 
Stevenson  v.  Maxwell,  2  N.  T.  409.  "How- 
ever, If  the  defendant  subsequently  denies 
plalntlfTs  right  to  the  relief  to  which  he  Is 
entitled,  the  question  of  a  failure  to  make 
a  tender,  as  bearing  upon  the  right  of  the 
plaintiff  to  costs,  becomes  Immaterial."  Hunt 
on  Tender,  i  26 ;  Martin  v.  Bank  of  Fayette- 
vllle,  131  N.  C.  121,  42  S.  E.  658. 

[3]  The  court  allowed  Interest  to  the  re- 
spondents, but  at  the  rate  of  6  per  centum 
per  annum.  As  there  was  no  tender  to  stop 
the  Interest,  we  are  of  the  opinion  that  the 
respondents  were  entitled  to  Interest  at  the 
rate  provided  In  the  mortgage  note. 

[4]  The  allowance  of  costs  was  In  the  dis- 
cretion of  the  court.  Such  costs,  however, 
should  have  been  clearly  limited  to  the  sec- 
)0nd  hearing,  before  the  master,  as  the  costs 
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of  the  first  hearing  were  paid  by  the  com- 
plainants aa  a  condition  of  the  reinstatement 
of  the  cause,  and  should  not  be  recoyered 
bade. 

[(]  Id  regard  to  the  second  reason  of  ap- 
peal, we  think  the  words  "shall  be  at  liberty 
to  foreclose  the  mortgage,"  as  used  In  said 
decree,  need  not  be  regarded  as  glylng  liber- 
ty only  for  a  technical  foreclosure  by  suit 
in  equity,  but  may  well  be  regarded  as 
equlyalent  to  the  words  "shall  be  at  liberty 
to  sell  under  the  power  of  sale  contained 
In  the  mortgage" ;  such  sale  under  the  pow- 
er being  yery  generally  called  a  foreclosure 
In  this  state. 

The  appeal  is  sustained  as  to  the  interest 
and  costs  allowed.  The  decree  of  the  su- 
perior court  will  be  modified  In  those  re- 
spects. A  decree  may  be  presented  forth- 
with. In  accordance  with  this  opinion,  for 
the  approval  of  this  court 


(SS  R.  I.  SO 

THAOKER  et  ux.  y.  MEDBURY. 
(Supreme  Court  of  Rhode  Island.    July  6, 1911.) 

1.  MOBTOAQES    (I   298*)— Satistactioh— Pat- 

IIKNT. 

Where  mortgagoTB  paid  the  principal  and 
Interest  to  the  broker  woo  negotiated  the  loan, 
and  the  broker  had  no  express  authority  to  re- 
ceive payment,  and  did  not  have  the  mortgage 
note  or  mortgage  in  his  possesgion  when  the  pay- 
ment was  made,  such  a  payment  did  not  operate 
as  a  satisfaction  of  the  mortgage;  the  broker 
baying  no  implied  authority  to  receive  payment. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  838;    Dec.  Dig.  {  28a*] 

2.  Husband  and  Wifk  (f  171*)— Mobtgaos— 
Validitt. 

A  mortgage,  given  by  a  husband  and  wife 
to  secure  the  husband's  note,  is  valid,  though  the 
wife  could  not  be  bound  upon  the  note. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  678 ;    Dec.  Dig.  I  171.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

Bill  in  equity  by  John  Thacker  and  wife 
against  Daniel  Medbury,  as  administrator. 
From  a  decree  dismissing  the  bill,  complain- 
ants appeal.     Affirmed. 

James  M.  Gillratn  and  James  F.  Murphy, 
for  appellants.  Gardner,  Pirce  &  Thomley 
(Charlefi  R.  Haslam,  of  counsel),  for  appel- 
lee. 

PER  CURIAM.  The  facts  in  this  case 
and  the  law  applicable  to  them  were  cor- 
rectly established  and  determined  by  the  su- 
perior court  and  the  rescript  of  the  Pre- 
siding Justice  of  said  court  is  hereby  adopt- 
ed and  approved  as  the  opinion  of  this  court 
as  follows: 

"Tanner,  P.  J.  This  is  a  bUl  in  equity, 
brought  to  restrain  the  enforcement  of  a 
mortgage  given  by  the  complainants  to  the 
assignor  of  the  respondents. 


[1]  "The  complainants  paid  the  interest  on 
the  mortgage  and  also  the  whole  of  the  prin- 
cipal to  the  broker  who  negotiated  the  loan. 
The  broker  failed  to  pay  the  principal  to 
the  owner  of  the  mortgage,  and  the  owner 
of  the  mortgage  sedis  to  foreclose  it  The 
broker  to  whom  the  principal  was  paid  did 
not  have  the  mortgage  note  or  mortgage  in 
his  possession  when  said  principal  was  paid. 
No  exi»«s8  authority  to  receive  the  princi- 
pal from  the  owner  of  the  mortgage  to  the 
broker  is  shown.  The  owner  of  the  mort- 
gage never  knew  that  any  portion  of  the 
principal  was  paid  to  the  br(Aer,  and  we  see 
no  facts  from  which  any  authority  to  the 
broker  to  receive  the  principal  can  be  infer- 
redv  The  case  is  one  of  great  hardship  to 
the  complainants,  and  we  regret  that  we 
can  afford  them  no  relief;  but  upon  the  well- 
settled  principles  of  law,  as  ai^lied  to  the 
facts  in  this  case,  we  can  find  no  apparent 
authority  to  the  broker  to  receive  the  prin- 
cipal as  agent  of  the  owner  of  the  mortgage^ 
No  express  authority  was  provoi,  and  none 
can  be  Inferred  from  the  facts. 

[2]  "The  point  taken  by  the  complainants 
that  the  mortgage  was  not  good  because  of 
the  coverture  of  one  of  the  complainants  is 
not  well  taken.  It  is  well-settled  law  that 
a  mortgage  would  be  good  to  secure  the  hus- 
band's note,  though  the  wife  would  not  be 
bound  upon  the  note. 

"The  bill  must  therefore  be  dismissed." 

Decree  of  the  superior  court  dismissing 
the  bill,  affirmed,  and  cause  remanded  to 
the  BUi)erlor  court  for  furtb^  proceedings. 


(tt  R.  L  7D 
NICHOLS  v.  HOXIE  et  aL 

(Supreme  Court  of  Rhode  Island.    July  7, 
1911.) 

1.  Appeal  and  Ebbob  ({  1009*)  —  Review — 
Questions  of  Fact. 

Where  there  is  nothing  in  the  transcript  on 
appeal  to  indicate  that  the  justice  of  the  supe- 
rior court  erred  in  his  findings  in  an  equity 
case,  they  are  entitled  to  great  weight,  and 
should  not  be  disturbed,  except  for  good  and  suf- 
ficient reason. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec.  Dig.  { 
1009.*] 

2.  MOBTQAOES    (§    356*)— FOBBCLOSDBS    UNDBB 

PowEB  OF  Sale— Advebtisement  of  Sale— 

Tebus. 

It  cannot  be  said  as  matter  of  law  that  a 
foreclosure  advertisement  must  contain  the 
terms  of  the  sale ;  but,  in  the  absence  of  statu- 
tory requirement,  the  parties  may  agree  upon 
the  manner  in  which  the  powers  of  sale  in  mort- 
gages shall  be  exercised. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  M  1063-1067;    Dec.  Dig.  {  356.*] 

3.  MoBTOAGES  ({  361*)— Fobeclosube  undeb 
PowEB  or  Sale— Tebmb  of  Sale. 

Whether  a  requirement  at  a  sale  on  fore- 
closure under  power  of  sale  of  the  payment  in 
cash  of  20  per  cent,  of  the  ipurchase  price  is  rea- 
sonable  depends  on  the  circumstances  of   the 
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case,  and  20  per  cent,  cannot  be  held  too  large 
a  eaah  payment  as  a  matter  of  law. 

(Ed.  Note. — For  other  cases,  see  Mortcagea, 
Cent  Dig.  H  1078,  1079;   Dec.  Dig.  i  361.*] 

Appeal  from  Superior  Court,  Proyldence 
and  Bristol  CountleB;  Christopher  M.  Ijee, 
Judge. 

BUI  In  .equity  by  Charles  M.  Nichols 
against  Presbary  Hoxie,  trustee,  and  oth- 
ers. From  a  decree  dismissing  tlie  bill  of 
complaint,  the  complainant  appeals  Af- 
firmed, and  cause  remanded  for  further  pro- 
ceeding. 

B.  E.  Parker  and  W.  Louis  Frost,  for  ap- 
pellant Gardner,  Plree  A  Thomley  (Wil- 
liam W.  Moss,  of  counsel),  for  respondents. 

DUBOIS,  O.  J.  This  is  a  bill  in  equity 
brought  by  the  complainant,  as  owner  of 
the  equity  of  redemption  of  certain  im- 
proved real  estate  in  the  city  of  Provid«ice, 
to  set  aside  a  sale  thereof  under  a  mort- 
gage as  fraudulent  and  void.  The  bill  was 
brougiit  and  tried  in  the  superior  court,  and 
came  to  this  court  upon  the  complainant's 
appeal  from  the  decree  of  the  superior  court 
dismissing  the  bill  of  complaint.  The  case 
was  heard  by  this  court  upon  the  transcript 
of  testimony  talcen  in  the  court  bdow;  no 
additional  evidence  having  been  introduced 
before  na 

The  fraud  relied  upon  by  the  complainant 
as  a  basis  for  his  bill  of  complaint,  and  as 
being  su£Qcient  to  justify  the  rourt  in  grant- 
ing the  relief  prayed  for,  consists  in  the 
facts  that  the  terms  of  sale  were  not  pub- 
lished in  the  advertisement  thereof,  that  20 
per  centum  of  the  purchase  price  was  re- 
quired to  be  dQ>osited  as  earnest  money  at 
the  sale  in  question,  and  that  the  same  was 
purposely,  fraudulently,  and  maliciously  im- 
posed In  order  to  deprive  the  complainant  of 
said  property.  The  case  was  fully  heard  by 
a  justice  of  the  superior  court,  who  not 
only  liad  the  benefit  of  seeing  and  hearing 
the  witnesses,  but  also  made  a  careful 
analysis  of  the  testimony  subif Itted  before 
him,  and  therefrom  arrived  at  the  conclu- 
sions embodied  in  the  following  rescript: 

"Lee,  J.  In  the  above-entitled  cause  the 
court  finds  from  the  testimony  submitted: 

"(L)  That  the  complainant,  Charles  M. 
Nlciiols,  and  the  previous  owners  of  the 
property  involved  in  this  cause,  bad  allowed 
said  property  to  deteriorate  greatly,  so  that 
the  mortgage  upon  It  was  becoming  insuffi- 
cient security  for  the  note  secured  thereby, 
btfore  said  property  was  sold  under  the  pow- 
er of  sale  contained  in  said  mortgage. 

"(2)  That  the  complainant,  Charles  M. 
Nichols,  did  refuse  to  acc^t  a  good  and  val- 
id mortgagee's  deed  of  said  property  and 
to  pay  the  remainder  of  the  purchase  price 
bid  by  said  Nichols  at  the  mortgagee's  sale 
held  on  the  28th  day  of  May,  1908. 

"(3)  That  the  requirement  of  the  payment 
in  cash  of  20  per  cent  of  the  purchase  price 


at  the  sale  on  the  3d  day  of  July,  A.  D. 
1908,  was  not  an  unjust,  unreasonable,  and 
oppressive  condition  under  the  circumstanc- 
es of  that  sale. 

"(4)  That  the  requiremoit  of  the  payment 
In  cash  of  20  per  cent  of  the  purchase  price 
at  the  sale  held  <hi  the  3d  day  of  July,  A. 
t>.  1008,  was  not  purposely,  fraudulently,  and 
maliciously  Imposed  In  order  to  deprive  the 
complainant  Nichols,  of  said  property. 

"(S)  TtUit  at  said  sale  on  the  3d  of 
July,  1908,  before  a  bid  was  called  for,  the 
complainant  Nichols,  did  ask  particularly 
how  large  a  deposit  was  required,  was  told 
that  20  per  cent  was  required,  and  did  not 
make  any  objection  thereto. 

"(6)  That  the  complainant  Nichols,  at  said 
sale  held  on  July  3,  1908,  did,  before  said 
sale  was  begun,  ask  that  it  go  on. 

•"(7)  That  the  complainant  Nichols,  at 
said  sale  of  July  3,  1908,  after  bidding  in 
said  property,  did  not  offer  to  pay  on  the 
purchase  price  the  sum  of  $450,  or  any  oth- 
er sum  of  money. 

"(8)  That  the  auctioneer,  Walter  P.  Orow- 
ell,  at  said  sale  held  on  July  3,  1908,  did 
know  the  complainant  was  of  no  financial 
responsibility  and  was  not  a  man  of  good 
credit 

"(9)  That  the  complainant  Nichols,  did 
not  object  to  the  final  sale  of  the  property  at 
auction,  when  it  was  sold  to  the  respondent 
John  B.  Carpenter. 

"(10)  That  the  respondent  John  B.  Car- 
penter did  pay  the  sum  of  $3,500  to  the  re- 
spondent Presbary  Hoxie,  trustee,  for  said 
property. 

"(11)  That  17,000  was  not  a  fair  valua- 
tion of  said  property  at  the  time  of  said 
sale  on  July  3,  1908,  and  that  the  sum  of 
$3,500  was  not  a  grossly  Inadequate  price 
for  said  property  to  be  sold  for  at  auction 
upon  foreclosure  of  a  mortgage  thereon. 

"(12)  That  said  property  at  the  time  of 
said  sale,  to  wit,  July  3,  1908,  was  In  a  bad 
state  of  repair  and  greatly  deteriorated  in 
value,  and  was  worth  at  private  sale  about 
$5,000,  and  no  more. 

"(13)  That  at  the  time  of  said  last-men- 
tioned sale  the  sum  of  $3,500  was  a  fair 
and  reasonable  price  for  said  property  to  be 
sold  for  at  an  auction  sale  upon  a  fore- 
closure of  a  mortgage  thereon. 

"(14)  That  the  auctioneer  at  said  sale  on 
July  3,  1008,  did  waive  in  favor  of  the  re- 
spondent John  B.  Carpenter  the  requirement 
that  20  per  cent,  of  the  purchase  price  be  de- 
posited in  cash  at  the  time  of  said  sale,  be- 
cause he  knew  that  said  Carpenter  was  a 
pian  of  flnwncial  responsibility  and  entitled 
to  credit 

"(15)  That  the  respondent  Presbary  Hox- 
ie, trustee,  in  selling  the  property  at  auction 
to  the  respondent  John  B.  Carpenter,  did  ex- 
ercise reasonably  and  In  good  faith  the  pow- 
er of  sale  contained  in  said  mortgage. 
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(16)  That  the  respondent  John  B.  Carpen- 
ter in  buying  and  paying  for  eald  property,' 
hu4l  no  notice  that  the  respondent  Presbary 
H'«xie,  trustee,  had  not  exercised  reasonably 
ftBd  in  good  faith  the  power  of  sale  contain- 
ed in  said  mortgage. 

"(17)  That  the  respondent  Catherine  Lynn 
did  pay  valnable  consideration  for  said  proii- 
erty,  did  have  notice  that  the  same  had  been 
sold  at  auction,  had  no  notice  of  the  cir- 
cumstances thereof,  or  of  any  claim  on  the 
complainant  Nichols'  part  that  he  had  any 
right,  title,  or  Interest,  legal  or  equitable, 
in  or  to  said  property,  or  of  any  fraud  on 
the  part  of  the  other  respondents  with  ref- 
erence to  the  sale  of  said  property. 

"(18)  That  the  complainant,  Nichols,  did 
not  have  In  his  podcet  at  the  time  of  the 
auction  sale  held  on  the  3d  of  Jnly,  1908,  the 
sum  of  $450,  or  any  other  considerable  sum. 

"(19)  That  the  complainant,  Nichols,  be- 
fore said  sale  held  on  the  3d  of  July,  1008, 
had  not  made  proper  arrangements  to  pay  a 
reasonable  deposit  and  to  pay  the  balance 
due  on  the  purchase  price  at  the  time  of  the 
delivery  of  the  mortgagee's  deed. 

"(20)  That  the  complainant,  Nichols,  was 
not  in  possession  of  said  premises  on  the  3d 
day  of  July,  1008,  but  tliat  one  Mary  R. 
Weeks  occupied  and  was  In  possession  of  one 
tenement  in  said  house,  that  one  Louisa  A. 
Ballou  occupied  and  was  In  possession  of 
the  other  tenement  in  said  house,  and  that 
the  complainant,  Nichols,  was  in  possession 
of  and  occupied  one  room  in  the  attic  of  said 
house. 

"(21)  That  at  the  sale  held  on  the  3d  of 
July,  1908,  the  auctioneer,  Orowell,  before 
calling  for  bids,  did  read,  in  the  presence 
and  hearing  of  the  complainant,  the  terms 
and  conditions  of  sale,  Including  the  require- 
ment that  the  purchaser  should  deposit  20 
per  cent  of  the  purchase  price  as  earnest 
money  in  cash  at  the  time  of  the  sale. 

"(22)  That  the  conditions  of  the  sale  were 
not  read  so  hurriedly  that  the  complainant 
did  not  hear  the  condition  requiring  20  per 
cent,  of  the  purchase  price  as  earnest  money. 

"The  complainant  is  therefore  not  enti- 
tled to  the  relief  sought  for.  A  decree  may 
be  entered  accordingly." 

[1]  There  is  nothing  in  the  transcript  to 
indicate  that  the  Justice  of  the  superior 
court  erred  in  any  of  his  findings.  In  such 
circumstances  they  are  entitled  to  great 
weight,  and  they  should  not  be  disturbed,  ez- 
cei>t  for  good  and  sufficient  reasons. 

[2]  We  cannot  say  as  a  matter  of  law 
that  foreclosure  advertisements  must  con- 
tain the  terms  of  sale.  In  the  absence  of 
statutory  requirement,  the  parties  may  agree 
upon  the  manner  in  which  powers  of  sale  in 
mortgages  shall  be  exercised.  The  object  of 
the,  advertisement  undoubtedly  should  be  to 


attract  as  many  bidders  and  prospective  pur- 
chasers to  the  sale  as  may  be,  In  order  that 
the  best  price  attainable  for  the  property 
may  be  realized,  not  only  that  the  morj- 
gage  may  be  satisfied,  bat  also  that,  If  pos- 
sible, a  snrplus  may  remain  for  the  bene- 
fit of  those  interested  in  the  equity  of  re- 
demption. 

[3]  The  terms  of  sale,  whenever  announc- 
ed, whether  In  the  advertisement  or  at  the 
time  and  place  of  sale,  should  be  reasonable, 
and  calculated  to  attract,  rather  than  to 
repel,  bidders.  There  la  nothing  in  the  pres- 
ei)t  case  to  indicate  that  any  one  was  absent 
from  the  sale  in  question  on  account  of  the 
omission  of  terms  of  sale  In  the  advertise- 
ment thereof.  Neither  is  there  any  evidence 
that  any  i>er8on  was  deterred  from  bidding 
at  the  sale  on  account  of  the  requirement 
of  20  per  centum  of  the  purchase  price  as 
earnest  money.  Whether  such  a  requirement 
Is  reasonable  or  unreasonable  depends  upon 
the  circumstances  of  each  particular  case. 
We  cannot  say  as  a  matter  of  law.  Irrespec- 
tive of  the  facts,  that  20  per  centum  is  prima 
facie  too  large,  and  therefore  must  be  deem- 
ed Inequitable  and  void,  in  every  case.  It 
is  not  within  the  province  of  the  court  to  es- 
tablish and  fix  the  exact  percentage  that 
shall  be  deemed  reasonable  in  all  circum- 
stances and  In  every  case.  For  all  that  ap- 
pears In  this  case,  the  power  of  sale  In  the 
mortgage  was  exercised  in  strict  conformi- 
ty with  Its  terms. 

Although  the  -  complainant  complains  of 
the  harshness  of  the  terms  of  sale,  it  is  not 
clear  that  he  has  been  injured  thereby.  It 
does  not  appear  that  he  could  have  obtained 
the  purchase  money  from  any  source,  even 
if  he  had  not  been  required  t^  make  any  de- 
posit whatever,  and  be  had  forfeited  the  de- 
posit made  by  him  at  a  previous  foreclosure 
sale  of  the  same  property,  and  had  declined 
to  accept  a  deed  of  the  property"  and  pay 
the  purchase  price  therefor.  If  he  had  made 
arrangements  to  take  up  the  mortgage,  there 
was  nothing  to  prevent  that  course  from  be- 
ing pursued,  or,  if  he  had  preferred  to  take 
the  mortgagee's  deed,  he  might  have  done  so, 
if  any  one  had  been  ready  to  advance  the 
necessary  funds  for  that  purpose.  There 
is  no  proof  tttat  the  -respondents,  or  either 
of  them,  defrauded  him  In  the  premises. 
There  is  ample  proof  that,  If  he  suffered,  he 
was  the  victim  of  circumstances  over  whicb 
the  defendants  had  no  control,  and  for 
which  they  ought  not  to  be  held  responsible. 
The  disputed  questions  of  fact  have  been 
resolved  In  favor  of  the  respondents,  and  we 
see  no  reason  to  disturb  these  findings. 

The  complainant's  appeal  Is  therefore  dlB^ 
missed,  the  decree  appealed  from  is  aif- 
firmed,  and  the  cause  is  remanded  to  the  su- 
perior court  for  farther  proceedinga. 
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POWKBS  y.  RHODB  ISLAND  CO. 

(Sapreme  Goort  of  Rhode  Island.    July  6, 
1911.) 

Exceptions  from  Superior  Oourt,  Providence 
•nd  Bristol  Counties;  Christopher  M.  Lee, 
Jadge. 

Action  by  Olara  A.  Fowkes  against  the  Rhode 
Island  Company.  From  an  order  getting  aside  a 
Terdict  for  plaintiff  and  granting  defendant  a 
new  trial,  plaintiff  brings  exceptions.  Over- 
ruled. 

John  P.  Beagan.  for  plaintiff.  Joseph  C. 
Sweeney  and  Alonzo  R.  Williams,  tor  defendant 

PER  CURIAM.  An  examination  of  tiie  tran- 
script in  tills  case  shows  that  the  testimony  was 
conflicting.  The  justice  of  the  superior  court, 
who  saw  the  witnesses,  has  indicated  that  to  his 
more  accurate  legal  jndgment  the  verdict  of  the 
jnry  is  clearly  nnjust.  We  see  no  reason  for 
disturbing  his  decision  in  that  regard. 

The  plaintitTs  exceptions  are  overruled.  The 
case  is  remitted  to  the  superior  court  for  a  new 
triaL 


(M  Tt.  t87) 


STATB  T.  MORSE. 


(Supreme  Court  of  Vermont     Washington. 
May  8,  19U.) 

1.  Hkalth  (S  28*)— MuNiciPAt  Watbb  Sup- 
ply—Pollution— RKGxn:.ATiONS  OF  BOABD 
OF  Health. 

The  State  Board  of  Health,  at  the  request 
of  a  city  deriving  its  water  supply  from  a 
pond,  made  an  examination  and  advised  ref- 
lations to  protect  the  pond  and  its  tributaries 
from  pollution,  and  later  the  erection  of  a 
filtration  plant  for  purification,  adding  that, 
pending  action  on  tlie  establiuiment  of  the 
plant,  the  board  would  make  and  publish  cer- 
tain rules  and  regulations  attached  to  its  re- 
port Such  action  was  taken  as  authorized  by 
Laws  1902,  No.  115,  and  the  regulations  were 
posted  as  required,  one  of  which  prohibited 
bathing  in  a  pond.  Beld,  that  the  regulations 
were  not  merely  provisional  and  in  force  for  a 
reasonable  time  i>ending  the  establishment  of 
the  filtration  plant,  but  were  continuous  in  op- 
eration until  superseded. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  i  30;    Dec.  Dig.  {  28.*] 

2.  Health  (§  87*)- Reoulationb— Pobtinq— 
NoncK. 

Where  regulations  of  the  State  Board  of 
Health,  prohibiting  bathing  in  a  pond  from 
which  a  city's  water  supply  was  obtained,  were 
duly  adopted  and  posted  as  authorized  by  Laws 
19C@,  No.  115,  actual  notice  was  not  essential 
to  sustain  a  conviction  for  violation  thereof. 

[Ed.  Note.— For  other  cases,  see  Health,  Deo. 
Dig.  i  37.*] 

8.  Health  (J  10*)  —  Reoulatiows— Noticb— 

POBLICATTOW. 

Laws  1902,  No.  116,  provides  that  an  or- 
der of  the  State  Board  of  Health  to  prevent 
the  pollution  of  the  sources  of  water  supply 
shall  be  posted  in  three  public  places  in  the  city, 
town,  or  village,  and,  in  case  there  is  no  news- 
paper published  therein,  that  an  affidavit  of 
sncb  publication  be  iMsted  by  the  persons  caus- 
ing the  notice  to  be  published  or  posted,  filed, 
and  recorded,  that  the  copy  of  the  notice  in 
the  office  of  the  clerk  of  the  city,  town,  or  vil- 
lage shall  be  admitted  as  evidence  of  the  time 
at  which,  and  place  in,  and  manner  in  which, 
the  notice  was  given.  Held,  that  it  was  not  es- 
■ential  to  the  validity  of  posted  regulations 
adopted   under  such  act  that  they   should   be^ 


actually  posted  by  a  member  of  the  State 
Board,  nor  was  it  material  that  no  affidavit 
of  posting  was  filed. 

_  [Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  I  8;  Dec.  Dig.  i  10.*] 

4.  Health  (J  28*)— Public  Wateb  Supply- 
Pollution. 

A  regulation  by  the  State  Board  of  Health, 
prohibiting  bathing  in  a  pond  from  which  the 
city  obtained  its  water  supply,  is  valid,  though 
there  are  other  sources  of  contamination  more 
serious  than  bathing,  which  were  not  affected 
by  the  regulation. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  I  28.*] 

6.  Bminent  Douain  d  2*)— Constitutional 
Law  (i  278*)— Health  (i  21*)— Public  Wa- 
ter Supply  —  Pollution  —  Requlatiohb  — 
Police  Power. 

Though  a  riparian  owner's  right  to  the  rea- 
sonable use  of  the  water  of  a  pond  includes  the 
right  to  bathe  and  swim  therein,  such  right 
was  not  primaiy,  but  incidental  to  the  -owner- 
ship of  the  land,  and  hence  a  regulation  of  the 
State  Board  of  Health  prohibiting  bathing  in  a 
pond  from  which  a  city  derived  Its  water  sup- 
ply was  not  unconstitutional  as  depriving  a 
riparian  proprietor  of  his  property  without 
compensation  and  without  due  process  of  law, 
but  was  a  valid  exercise  of  police  power. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main,, Cent   Dig.   §!   3-12;    Dec.    Dig.    S   2;* 


Constitutional    Law,    Cent.    Dig.   S   8w;    Dec. 

Dig.  I  278;-    -    -  -     -         -p- 

Dig.  {  21.*] 


Dig.  J  278;*    Health,  Cent 


Jif.   i 
Dig. 


S  25;    Dec. 


e.  Eminent  Doha  in  (J  2*)— "Taking  Prop- 

■BTY." 

An  ordinance  of  the  State  Board  of  Health, 
prohibiting  bathing  in  a  pond  from  which  a  city 
obtained  its  water  supply,  held  not  a  "taking" 
of  the  property  of  a  riparian  proprietor  without 
compensation,  in  so  far  as  it  prohibited  his 
bathing  in  the  pond. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  J§  3-12;    Dec.  Dig.  S  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  8,  pp.  6851-«863,  7813.] 

7.  Constitutional  Law  ({J  62,  63*)— Police 
Power— Delegation. 

Police  powers  may  lawfully  be  delegated 
to  municipal  corporations,  and  to  local  or 
state  boards  of  health,  and,  when  so  delegated, 
the  agency  employed  is  clothed  with  power  to 
act  as  fully  and  efficiently  as  the  Legislature 
itself. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig,  {§  94r-114;  Dec  Dig.  {{ 
62,  63.*] 

a  Health  (S  21*)— Constitutiowal  Law  (I 

70*)— Regulations— Validity. 

A  health  regulation,  in  order  to  be  valid 
as  a  proper  exercise  of  police  power,  in  some 
reasonable  degree,  must  tend  to  accomplish  the 
result  sought,  and  hence  the  question  of  its 
validity  is  for  the  court,  though  the  wisdom  or 
expediemcy  of  the  measure  is  for  the  enacting 
power. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  i  25;  Dec  Dig.  {  21;*  Constitutional 
Law,  Cent  Dig.  f  181;   Dec.  Dig.  |  70.*] 

9.  Constitutional  Law  (t  48*)  —  Beoula- 
TioNS— Validity. 

Regulations  for  the  protection  of  health  are 
looked  on  with  favor,  and  every  reasonable 
presumption  and  intendment  is  indulged  with 
reference  to  each  element  essential  to  flieir  con- 
stitutionality. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  46;   Dec.  Dig.  |  48.*] 
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Exceptions  from  Washington  County  Court ; 
Alfred  A.  Hall,  Judge. 

E.  W.  Horse  was  convicted  of  violating  tbe 
health  regulation  prohibiting  bathing  In  a 
pond  from  which  the  city's  water  supply  was 
taken,  and  brings  exceptions.    No  error. 

Argued  before  ROWELL,  C.  J.,  and  MUM- 
SON,  WATSON,  HASBI/rON,  and  POW- 
ERS, JJ. 

Benjamin  Gates,  State's  Atty.,  for  the 
State.    Richard  A.  Hoar,  for  respondent 

POWERS,  J.  The  respondent  was  prose- 
cuted for  bathing  in  the  water  of  Berlin 
pond  in  violation  of  a  regulation  of  the 
State  Board  of  Health.  An  agreed  state- 
ment of  facts  was  filed  In  the  court  below, 
from  which  It  appears  that  Berlin  pond  Is 
a  natural  body  of  beatable  water  lying  In 
the  town  of  Berlin,  which  town  adjoins  tbe 
city  of  Montpeller.  It  has  an  area  of  about 
8W  acres.  The  city  of  Montpeller  tkkee  Its 
water  supply  from  this  pond;  Its  Intake  pipe 
being  located  in  the  brook  which  forms  the 
outlet,  at  a  point  some  two  miles  below  the 
pond.  This  water  system  has  been  in  opera- 
tion over  20  years.  Tbe  shore  of  the  pond 
Is  owned  by  various  parties — one  of  which  is 
the  dty  of  Montpeller — and  is  occupied  In 
part  by  summer  cottagers  and  pleasure  resort 
proprietors.  The  respondent,  at  the  time  In 
question,  was  the  lessee  of  a  certain  cot- 
tage and  tbe  land  connected  therewith,  which 
land  lay  along  and  included  a  part  of  the 
shore  of  the  pond.  It  appears  that  the  State 
Board  of  Health  had,  at  the  request  of  the 
common  council  of  the  city,  made  an  exami- 
nation of  tbe  conditions  surrounding  Berlin 
pond,  and  had  reported  these  conditions  as 
found,  together  with  its  conclusions  thereon, 
to  the  efFect  that  the  water  supply  of  the  city 
was  In  constant  danger  of  such  pollution 
as  might  at  any  time  result  in  serious  disas- 
ter to  the  city.  Two  remedies  were  suggest- 
ed: One,  tbe  protection  of  the  pond  and  its 
tributaries  from  pollution;  the  other,  the 
adoption  of  some  method  of  purification. 
The  latter  was  advised.  After  making  some 
suggestions  regarding  the  expense  of  the  es- 
tablishment of  a  filtration  plant,  tbe  com- 
munication which  the  board  sent  to  the 
council  continues:  "Pending  action  on  this 
suggestion,  and  until  you  can  have  a  filtra- 
tion plant  in  operation,  •  •  •  this  board 
*  »  »  would  make  and  publish  the  follow- 
ing orders,  rules  and  regulations.  •  *  • " 
These  regulations  were  forwarded  June  24, 
1903,  and  on  the  27th  were  posted  in  the 
three  public  places  in  the  town  of  Berlin; 
there  being  no  newspaper  published  tn  that 
town.  Tills  action  of  the  board  was  taken 
under  No.  116,  Acts  of  1902.  One  of  the 
regulations,  so  promulgated,  provided  that  no 
person  should  bathe  or  swim  In  Berlin  pond 
or  its  tributaries  or  outlet.  On  August  1, 
1909,  tbe  respondent  entered  tbe  waters  of 
the  pond  opposite  the  premises  occupied  by 


him  as  above  stated  and  swam  about  therein. 
Upon  these  facts,  the  court  below  pro  forma 
adjudged  the  respondent  guilty  and  soi- 
tenced  blm  to  pay  a  fine  and  costs.  To  this 
Judgment  the  respondent  excepted. 

[1]  It  was  conceded  below  that  the  re- 
spondent could,  If  permitted,  show  that  the 
dty  of  Montpeller  had  never  built  a  filtration 
plant  as  suggested  by  the  board,  and  it  is 
argued  that  the  posting  of  the  pond  was 
provisional  and  temporary,  merely ;  that  the 
effect  of  the  action  taken  was  to  give  the 
city  a  reasonable  time  within  which  to  in- 
stall such  plant,  during  which  time  It  would 
have  tbe  benefit  of  the  protection  afforded  by 
the  regulations,  but  at  the  expiration  of 
which  the  legal  force  thereof  would  be  spent, 
the  city  having  forfeited  their  right  to  pro- 
tection by  their  own  neglect  And  it  is  in- 
sisted that  a  reasonable  time  has  long  since 
elapsed,  and  therefore  the  prohibition  was  no 
longer  In  force,  and  the  riparian  owners 
were  restored  to  all  their  former  rights  and 
privileges,  though  the  posters  may  have  re- 
mained in  place. 

We  cannot  adopt  this  view.  Though  it  ap- 
pears to  have  been  the  expectation  of  the 
board  that  the  city  would  undertake  to  in- 
stall a  filtration  plant  In  accordance  with 
the  recommendation,  In  no  fair  sense  was  Its 
official  action  conditioned  upon  such  under- 
taking. If  the  question  was  one  between 
the  board  and  the  city  as  a  municipality, 
there  would  be  some  force  in  this  argument 
But  this  is  not  a  matter  inter  partes.  The 
order  was  not  made  for  the  benefit  of  the 
dty  in  its  corporate  capacity,  but  for  the 
protection  of  the  people  of  the  community 
both  Individually  and  collectively.  Indeed, 
the  benefit  of  the  order  was  not  to  be  con- 
fined to  those  who  dwelt  within  the  borders 
of  the  city,  but  was  to  be  available  to  &!! 
who  might  be  temporarily  therein  or  other- 
wise brought  Into  contact  with  its  people. 

[2]  And  there  is  no  advantage  to  the  re- 
spondent in  the  other  concession  that  he 
would,  If  allowed,  testify  that  he  did  not 
know  that  the  pond  was  posted.  The  re- 
quirements of  the  statute  were  sufficiently 
complied  with,  and  no  actual  notice  was  nec- 
essary. 

[3]  Nor  was  it  necessary  for  a  member  of 
the  board  to  actually  erect  the  notice;  this 
might  properly  be  intrusted  to  another.  Nor 
did  the  omission  to  file  the  affidavit  specified 
by  section  3  of  the  act  referred  to  affect  the 
legality  of  the  notice.  That  requirement  was 
obviously  for  the  purpose  of  evidence,  only. 

[4]  Equally  without  merit  is  the  suggestion 
that  conditions  are  shown  to  be  such  that 
other  sources  of  contamination  exist,  left  un- 
touched by  the  regulations  of  the  board,  more 
serious  than  those  here  involved.  The  fact 
that  others  are  befouling  these  waters  af- 
fords no  excuse  or  defense  to  the  respond- 
ent. Indianapolis  Water  CO.  v.  Am.  Straw- 
board  Co.  (C.  C.)  57  Fed.  1000;'  Baltimore  v. 
Warren  Mfg.  Co.,  59  Md.  96. 
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[S]  Coming  now  to  the  more  serlons  and 
Important  gnestion  tn  the  case — the  validity 
ot  the  regulation — the  position  of  the  re- 
spondent la  that  it  is  utterly  invalid  end 
void,  for  to  give  effect  to  It  would  be  to  de- 
prive Iiim  of  his  property  without  compensa- 
tion and  without  due  process,  contrary  to  the 
guaranties  of  the  organic  law. 

The  respondent  relies  much  upon  People  v. 
Hulbert,  131  Mich.  166,  91  N.  W.  211,  64  L. 
K.  A.  265,  100  Am.  St  Rep.  688,  a  case  in 
Its  facts  Buprlslngly  like  the  case  in  hand. 
There,  as  here,  one  was  convicted  of  bath- 
lag  in  the  waters  of  a  pond  or  lake  from 
which  a  city  took  Its  water  supply.  A  stat- 
ute made  it  a  criminal  offense  to  pollute 
such  waters.  The  respondent  stood  as  a 
riparian  owner.  The  court  held  that  as  such 
owner  he  had  a  right  to  a  reasonable  use 
of  the  waters  of  the  lake ;  that  such  use  in- 
cluded the  right  to  bathe  and  swim  therein ; 
and  that  this  reasonable  use  could  not  be 
takea  away  by  the  police  power  of  the  state. 
With  the  conclusion  reached  in  that  case  we 
cannot  agree.  That  a  riparian  owner  has  a 
right  to  the  reasonable  use  of  the  water 
of  snch  a  pond,  we  agree;  that  this  ordi- 
narily carries  the  right  to  bathe  and  swim 
therein,  we  agree ;  that  this  right  is  a  prop- 
erty rigjit,  we  agree.  This  right  is  an  inci- 
dent to  the  ownership  of  the  land.  It  is  to 
be  observed,  however,  that  It  is  not  primary, 
but  inddental.  The  land  is  the  principal; 
the  water  the  incident.  In  other  words,  the 
water  goes  with  the  land,  and  not  the  land 
with  the  water.  Avery  v.  Vt  Blec.  Co.,  76 
Yt  at  page  242,  54  Atl.  179,  00  L.  B.  A.  817, 
98  Am.  St  Sep.  818.  Can  it  be  said  that  it 
is  always  and  under  all  circumstances  a  rea- 
sonable use  of  such  waters  to  bathe  therein? 
Reasonable  use  varies  with  circumstances. 
It  depends,  among  other  things,  upon  what 
use  is  made  of  the  water  by  the  lower  own- 
ers, whose  equal  rights  must  be  respected, 
liawrle  y.  Sllsby,  82  Vt  606,  74  Atl.  94.  If 
bathing  in  a  pond  from  which  a  city  takes 
its  water  supply  contaminates,  or  in  circum- 
stances reasonably  to  be  apprehended  may 
contaminate,  such  waters,  thereby  endan- 
gering the  health  of  the  community,  can  it 
then  be  said  that  the  riparian  owner  is  mak- 
ing a  reasonable  use  of  his  incidental  right? 
The  answer  must  be  negative. 

[•]  Such  use  tn  such  drcumstances  may 
be  prohibited  in  a  valid  exercise  of  the 
police  power.  The  owner's  rights  are  not 
then  "taken"  in  a  constitutional  sense;  or, 
if  this  statemoit  savors  too  much  of  refine- 
ment of  reasoning,  as  some  suggest,  the  "tak- 
ing" is  not  such  as  the  Constitution  pro- 
hibits. The  l>eneficlal  use  of  the  property 
is  enrtailed  In  some  measure,  but  all  the 
other  Incidents  of  ownership  are  left  unim- 
paired. The  fact  that  this  Is  a  property 
right  does  not  determine  the  question. 
There  remains  the  question  whether  the  pro- 
mulgation and  enforcement  of  the  regula- 
tion te  ft  legitimate  exercise  of  the  police 


power.  For,  as  we  suppose  every  one  now 
agrees,  the  possession  and  enjoyment  by  the 
Individual  of  all  his  rights,  even  that  of 
liberty  itself,  are  subject  to  such  reasonable 
regulations  and  restraints  as  are  essential 
to  the  preservation  of  the  health,  safety,  and 
welfare  of  the  community.  The  proposition 
is  well  stated  in  Wood,  Nuisances  (3d  Ed.) 
i  1 :  "It  is  a  part  of  the  great  social  com- 
pact to  which  every  person  is  a  party — a 
fundamental  and  essential  principle  in  every 
civilized  community — that  every  person 
yields  a  portion  of  his  right  of  absolnte  do- 
minion and  use  of  bis  own  property  In  recog- 
nition of  and  obedience  to  the  rights  of  oth- 
ers, BO  that  others  may  also  enjoy  their  prop- 
erty without  unreasonable  hurt  or  hin- 
drance." It  follows,  then,  that  whenever  any 
of  the  rights  of  the  individual  come  into 
conflict  with  those  of  the  public  Which  con- 
cern the  interests  named,  the  former  must 
yield  and  the  latter  prevail. 

The  enforcement  and  protection  of  these 
paramount  rights  is  the  proper  function  of 
the  police  power.  This  power  Inheres  in  the 
governing  body — ^the  lieglslature.  There  it 
abides,  and  with  it  of  necessity  goes  a  wide, 
though  reasonable,  discretion  aa  to  the  ne- 
cessity and  manner  of  its  application  to  par- 
ticular conditions. 

[7]  The  power  may  lawfully  be  delegated 
to  munldpalltiee,  to  local  or  to  state  boards. 
Board  of  Health  v.  St  Johnsbury,  82  Vt 
276,  78  Atl.  681,  23  L.  R.  A.  (N.  S.)  766;  Chi- 
cago T.  Hotel  Co.,  248  III.  264,  98  N.  B.  76S; 
State  T.  Diamond  Mills  Paper  Co.,  63  N.  J. 
Eq.  Ill,  61  Atl.  1019,  affirmed  64  'N.  J.  Eq. 
793,  63  Att.  1126 ;  Rossberg  v.  State,  lU  Md. 
394.  74  AU.  681,  134  Am.  St  Rep.  626.  And, 
when  so  delegated,  the  agency  employed  is 
clothed  with  power  to  act  as  full  and  effi- 
cient as  that  possessed  by  the  Legislature 
Itself.  From  the  fact  that  this  power  re- 
sides in  the  legislative  branch  of  the  govern- 
ment It  follows  that  it  is  for  that  depart- 
ment to  determine,  primarily,  what  meas- 
ures are  necessary  and  appropriate  for  the 
protection  of  the  public  morals,  health,  or 
safety.  Mugler  v.  Kansas,  123  U.  S.  628,  8 
Sup.  Ct  273,  31  L.  Ed.  205. 

[I]  But  these  measures,  in  order  to  be 
lawful,  must  in  some  reasonable  degree, 
tend  to  the  accomplishment  of  such  result 
People  T.  Murphy,  196  N.  T.  126,  88  N.  B. 
17,  21  U  R.  A.  (N.  8.)  735;  Bx  parte  Quarg, 
149  Oal.  79,  84  Pac.  766,  6  L.  R.  A.  (N.  S.) 
183,  117  Am.  St  Rep.  116.  And  therefore, 
in  its  last  analysis,  the  question  of  the  valid- 
ity of  such  measures  Is  one  for  the  court 
State  V.  Speyer,  67  Vt  602,  32  AtL  476,  29 
li.  R.  A.  578,  48  Am.  St  Rep.  832.  But  with 
the  wisdom  or  expediency  of  such  measures 
the  court  has  nothing  to  do.  If  a  law  or  a 
regulation  (to  use  the  language  of  Mr.  Jus- 
tice Harlan  in  Mugler  t.  Kansas)  "has  no 
real  or  substantial  relation  to  those  objects 
or  is  a  palpable  invasion  of  rights  secured 
by  the  fundamental  law,  it  is  the  duty  of 
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tbe  courts-  to  so  adjudge,  and  tbereby  give 
effect  to  the  Constitution."  When  the  Leg- 
islature^ In  a  matter  affecting  tbe  public 
health,  adoi>t8  means  and  methods  which  are 
reasonable  and  appropriate,  not  oppressive 
or  discriminatory,  constitutional  limitations 
are  not  transgressed.  Lawrence  t.  Rutland 
R.  R.  Co.,  80  Vt.  370,  67  AtL  1091,  15  L.  B. 
A.  (N.  S.)  350;  Board  of  Health  t.  St.  Johns- 
bury,  supra ;  Orient  Ins.  Co.  ▼.•  Daggs,  172 
U.  S.  557,  19  Sup.  Ct  281,  43  L.  Ed.  552. 
But,  when  the  Legislature  or  Us  delegate  ex- 
ceed these  bounds,  individual  rights  are  In- 
vaded, and  the  attempted  regulations  are 
void.  State  v.  Speyer,  67  Vt  502,  32  AU. 
476,  29  L.  R.  A.  673,  48  Am.  St.  Rep.  832. 
[I]  Regulations  for  the  protection  of  the 
public  health  are  looked  upon  with  favor. 
State  V.  Aberdeen,  58  Wash.  562,  109  Pac, 
379.  EiVeifr  reasonable  presumption  Is  made 
In  favor  of  their  validity,  and  "every  intend- 
ment Is  indulged  to  sustain  them."  Cooley, 
Const  Llm.  721.  And  the  burden  is  on  him 
who  asserts  their  Illegality.  People  v.  Board 
of  Health,  140  N.  Y.  1,  85  N,  E.  320,  23  L. 
R.  A.  481,  37  Am.  St  Rep.  522;  Miles  City 
▼.  Board  of  Health,  39  Mont  405,  102  Pac. 
e96,  25  L.  R.  A.  (N.  S.)  589;  Bennett  v.  Val- 
uer, 136  Wis.  193,  U6  N.  W.  885,  17  L.  R. 
A.  486,  128  Am.  St  Rep.  1061;  Mugler  v. 
Kansas,  supra;  Sinking  Fund  cases,  99  U.S. 
718,  25  L.  Ed.  501 ;  State  v.  Moore,  104  N.  C. 
714,  10  S.  E.  143,  17  Am.  St  Rep.  606.  This 
presumption  attaches  to  each  element  es- 
sential to  their  validity.  So  their  reason- 
ableness Is  presumed.  City  of  Butte  v.  Pal- 
trovlch,  80  Mont  18,  75  Pac.  521,  104  Am. 
St  Rep.  698.  We  are  aware  that  it  Is  some- 
times said  that  It  must  appear  that  the  r%- 
ulation  tends  in  some  degree  to  conserve  tbe 
public  interests.  It  was,  in  eCtect,  so  said 
in  the  course  of  the  discussion  in  Horwich 
V.  Walker-Gordon  Laboratory  Co.,  205  111. 
497,  68  N.  E.  938,  98  Am.  St  Rep.  254,  and  In 
Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y. 
90,  79  N.  B.  836,  12  L.  R.  A.  (N.  S.)  707. 
But  a  more  accurate  statement  of  the  rule 
is  found  in  People  v.  Smith,  108  Mich.  527, 
66  N.  W.  882,  32  L.  R.  A.  853,  62  Am.  St 
Rep.  715,  wherein  it  is  said  that  if  the  Leg- 
islature has  enacted  a  regulation  for  the 
benefit  of  the  public  or  some  general  class 
thereof,  and  the  regulation  is  assailed  as 
an  unnecessary  or  .unreasonable  interference 
with  property  rights  or  with  the  right  to 
contract,  the  presumption  is  in  favor  of  the 
validity  of  the  legislative  action,  and  un- 
less some  plain  provision  of  the  Constitu- 
tion has  been  violated,  or  it  can  be  said 
that  the  regulation  is  not  within  the  rule 
of  necessity  in  view  of  fttcts  of  which  Judi- 
cial notice  may  be  taken,  the  statute  must 
be  sustained;  and  in  State  v.  Holcomb,  68 
Iowa,  107,  26  N.  W.  33,  56  Am.  Rep.  863, 
where  it  is  said  that,  before  an  ordinance 
or  regulation  of  a  board  of  health  can  be 
said  to  be  unreasonable,  it  should  clearly  so 
appear;  and  In  Rochester  v.  Macauley-Flen 


Milling  Co;,  199  N.  T,  207,  82  N.  B.  641, 
where  a  smoke  ordinance  was  under  con- 
sideration, and  the  court  said:  "The  com- 
mon coundl  is  thus  to  judge  as  to  what 
ordinances  It  will  pass  for  the  safety  and 
welfare  of  the  inhabitants  of  the  city  and 
the  protection  and  security  of  their  prop- 
erty, and,  unless  an  ordinance  passed  by  It 
Is  wholly  arbitrary  and  unreasonable,  it 
should  be  upheld.  The  necessity  and  ad- 
visability of  the  ordinance  are  for  the  legis- 
lative power  to  determine.  The  presumption 
Is  in  favor  of  the  ordinance."  Such  Is  the 
rule  of  this  court,. for  It  was  said  In  Board 
of  Health  V.  St  Johnsbury,  82  Vt  276,  73 
Atl.  581,  23  L.  R.  A.  (N.  S.)  766,  In  efTect, 
that  unless  a  statute  was  paliwbly  In  con- 
flict with  the  Constitution,  state  or  federal, 
or  it  could  be  confidently  asserted  that  tbe 
means  prescribed  by  it  had  no  just  relation 
to  tbe  protection  of.  the  public  health,  tt 
must  be  sustained. 

Without  attempting  to  cover  the  whole 
range  of  Judicial  utterance  on  this  subject 
we  select  the  follovrtng  cases,  which  fairly 
Illustrate  tbe  trend  of  Judicial  decisions  and 
show  the  extent  to  which  tbe  application  of 
the  doctrine  is  carried: 

St  Louis  V.  Gait  179  Ma  8,  77  S.  W. 
876,  63  L.  R.  A.  778,  was  a  prosecution  tor 
violation  of  an  ordinance  which  made  It  a 
misdemeanor  for  one  to  allow  a  growth  of 
weeds  to  stand  upon  his  land.  The  defense 
was  predicated  upon  the  claim  that  tbe  or- 
dinance  was  an  attempted  Invasion  of  con- 
stitutional rights  of  property.  But  the  court 
sustained  the  conviction,  saying,  among  other 
things:  "A  man  may  be  willing  to  run  the 
risk  of  disease  by  i)erinltting  his  premises 
to  be  In  an  unsanitary  condition,  but  he  baa 
no  right  to  subject  his  neighbor  to  such  risk. 
*  ♦  •  .  The  power  to  prevent  nuisances — to 
provide  for  the  general  health — is  as  broad 
as  tbe  necessity  for  Its  exercise." 

In  Laurel  Hill  Cemetery  t.  San  Francisco, 
152  CaL  464,  93  Pac.  70,  27  L.  R.  A  (M.  S.) 
260,  14  Am.  &  Eug.  Ann.  Cas.  1080,  it  wss 
held  that  an  ordinance,  which  had  the  effect 
of  prohibiting  further  Interments  in  existing 
cemeteries  situated  In  densely  i>opuIated  por- 
tions of  the  municipality,  was  a  reasonable 
and  valid  exercise  of  the  police  power;  and 
tbe  fact  that  this  particular  cemet^y,  on  ac^ 
count  of  the  nature  of  the  soil,  might  not  be 
detrimental  to  the  public  health,  did  not  af- 
fect the  validity  of  the  ordinance.  It  Is  to  be 
noted  that  when  this  cemetery  was  ^tab- 
lished  it  was  wholly  without  the  limits  of 
the  city  and  at  least  two  miles  from  the 
business  part  of  the  city  and  one  mile  from 
the  residence  part  thereof.  The  lands  em- 
braced within  Its  limits — 160  acres — were 
publicly  dedicated  to  cemetery  purposes;  the 
owners  expended  large  sums  of  money  In 
preparing  and  adorning  it;  a  considerable 
area  remained  unsold  at  the  time  the  ordi- 
nance was  adopted.  Upon  full  consideration, 
the  ordinance  was  upheld ;  the  court  saying. 
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In  part:  "Bnt,  while  the  actfon  of  a  legisla- 
UTe  body  In  assuming  to  exercise  the  police 
power  is  always  subject  to  review  by  the 
conrts,  the  Question  of  the  expediency  or 
necessity  of  a  proposed  restriction  is  primar- 
ily for  the  Legislature,  and  the  courts  will 
not  Interfere  with  the  exercise  of  the  legls- 
latlve  discretion  unless  It  clearly  appears 
that  snch  discretion  has  been  arbitrarily  or 
onreasonaUy  exercised."  In  affirming  this 
judgment  of  the  California  Supreme  Court, 
Mr.  Justice  Holmes  said:  "If  every  member 
of  this  bench  clearly  agreed  that  burying 
grounds  were  centers  of  safety,  and  thought 
the  board  of  supervisors  and  the  Supreme 
Court  of  Oallfomla  wholly  wrong,  it  would 
not  dispose  of  the  case.  There  are  other 
things  to  be  considered.  Opinion  still  may 
be  divided,  and  if,  on  the  hypothesis  that  the 
danger  la  real,  the  ordinance  would  be  valid, 
we  should  not  overthrow  it  merely  because 
«rf  our  adherence  to  the  other  belief.  •  •  * 
And  yet  again,  the  extent  to  whlgh  legisla- 
tion may  modify  and  restrict  the  uses  of 
property  conslstMitly  with  the  Constitution  Is 
not  a  question  for  pure  abstract  theory  alone. 
Tradition  and  the  habits  of  the  community 
oonnt  for  more  than  logic."  Laurel  Bill 
Cemetery  ▼.  San  Francisco,  216  U.  S.  368, 
ao  Sap.  Ct  801,  64  L.  Ed.  515. 

Nelson  T.  Minneapolis,  112  Minn.  16,  127 
N.  W.  445,  29  L.  B.  A.  (N.  S.)  200,  Involved 
the  validity  of  an  ordinance  anthorixing  the 
summary  seizure  and  destruction  of  milk 
not  conforming  to  the  standard  fixed  by  law. 
It  was  argued  that  before  destroying  the 
milk  the  authorities  should  be  required  to 
ascertain  whether  it  was,  in  fact,  unwhole- 
some and  unfit  for  food;  and-  that  to  per- 
mit the  destruction  without  regard  to  this 
question  would  amount  to  taking  property 
wlthoat  compensation  and  without  due  pro- 
cess. The  court,  however,  declined  to  adopt 
this  view,  and  held  that  the  ordinance  was 
not  violative  of  the  constitutional  right  of 
property,  nor  a  taking  without  due  process. 

The  riparian  owner's  right  to  bathe  In  the 
waters  on  which  his  land  borders  is  no  more 
sacred  or  any  different  in  kind  than  his 
right  to  fish  therein.  Both  are  property 
rights;  both  are  exclusive.  Yet  in  the 
exercise  of  the  police  power  the  Legislature 
may  regulate  the  time  and  manner  In  which 
the  right  to  fish,  even  on  one's  own  land,  shall 
be  exercised,  so  as  to  subserve  the  common 
good.  State  v.  Therlault,  70  Vt  617,  41  Atl. 
1030.  43  L.  B.  A.  290,  67  Am.  St.  Rep.  095. 
And  as  was  pointed  out  In  that  cose,  In 
Livermore  v.  Jamaica,  23  Vt  301,  it  was  said 
that  the  taking  of  one's  land  for  a  public 
highway  is  not  such  a  taking  as  requires  a 
money  compensation;  the  benefit  secured 
to  the  owner  by  snch  public  improvement 
being  sufficient  therefor. 

Dunham  ▼.  New  Britain,  55  Conn.  3T8, 
11  Atl.  354,  was  a  suit  for  an  Injunction 
to  restrain  the  enforcement  of  an  ordinance 
80  A.— IS 


prohibiting  boating,  sailing,  <ind  fishing  otf 
Shuttle  Meadow  Lake,  which  was  the  source 
of  defendant's  water  supply.  The  lands  on 
which  this  reservoir  was  created  were  deed- 
ed to  the  borough  of  New  Britain  (to  whose 
rights  the  defendant  city  succeeded)  by  the 
orator  and  his  father.  At  the  same  time,  by 
a  separate  document  the  water  commission- 
ers attempted  to  grant  to  the  Dunhams  the 
right  "to  sail  on  said  pond  and  take  fish 
therefrom  at  all  times;  said  privilege  not 
to  be  enjoyed  by  them  exclusively,  but  to 
secure  to  them  in  common  with  the  grantors 
and  such  other  persons  as  said  grantors  shall 
license  during  their  natural  lives."  After^ 
wards  the  Dunhams  established  a  pleasure 
resort  on  the  shore  of  the  lake  and  caiTled 
on  a  profitable  business  renting  boats  to 
pleasure  seekers.  It  was  found  that  the  "use 
of  the  waters  of  the  lake  for  boating,  sail- 
ing, and  fishing  is  not  in  Itself  injurious, 
not  a  nuisance,  and  the  agitation  of  the  sur- 
face of  the  -fvater  is  beneficial;  but  as  a 
necessary  incident  to  or  concomitant  of  such 
use,  a  considerable  quantity  of  impure  and 
objectionable  and  decayed  and  decomposing 
matter,  filth,  and  vfirlous  excreta  of  the  hu- 
man body  is  from  day  to  day  deposited  In 
the  water  of  the  lake.  Bnt  snch  deposit 
has  not  been,  and  is  not  at  present  in  suffi- 
cient qnahtltles  to  be  appreciable  in  its  effect 
upon  the  water,  but  the  knowledge  on  the 
part  of  the  ptrblic  of  such  deposit  produces 
disgust  and  tends  to  prevent  the  use  of  the 
water  by  the  public  for  domestic  purposes.* 
The  enforcement  of  the  ordinance  reduced 
the  profit  of  the  orator's  business  and  sub- 
stantially Impaired  the  value  of  his  prop- 
erty. The  validity  of  the'  ordinance  was  one 
of  the  principle  points  argued.  After  calling 
attention  to  the  fact  that  the  assignments  of 
error  restricted  the  question  for  review,  the 
court  said:  "To  prevent  the  possible  implica- 
tion that  it  might  have  been  better  for  the 
plaintiff  had  these  matters  bem  assigned  for 
error,  we  will  say  in  passing  that  in  ova 
opinion  the  decision  of  the  court  upon  these 
points  upon  the  facts  as  found  was  correct 
The  ordinance,  having  for  its  object  the  pres- 
ervation of  the  public  health,  and  being 
adapted  to  that  object,  and  having  been  au- 
thorized by  the  Legislature,  was  a  proper 
and  valid  exercise  of  the  police  power  of 
the  state.    *    •    •'• 

State  T.  Wheeler,  44  N.  J.  Law,  88,  was 
a  prosecution  for  violating  an  act  prohibiting 
the  pollution  of  the  waters  of  any  creeks, 
ponds,  or  brooks,  used  for  a  public  water 
supply.  In  a£Brmlng  a  conviction,  it  was 
held:  That  the  offense  was  complete  when 
the  waters  were  contaminated  at  the  point 
where  the  objectionable  matter  was  depos- 
ited, although  the  impurity  did  not  in  fact 
appreciably  affect  the  waters  when  arrived 
at  the'  reservoir.  That  so  construed,  the  act 
was  not  unconstitutional.  That,  although  it 
might  limit  the  beneficial  use  of  private  prop- 


Digitized  by 


Google 


194 


80  ATLANTIC  REPORTER 


(Vt. 


erty,  It  was  a  valid  exercise  of  the  police 
power.  "Nor  Is  there  anything,"  says  the 
court,  "to  render  such  legislation  objectiona- 
ble because  In  some  Instances  it  may  restrain 
the  profitable  use  of  private  prop&ctj  when 
such  use  In  fact  does  not  directly  Injure 
the  public  In  comfort  or  health.  For  to 
limit  such  legislation  to  cases  where  actual 
injury  has  occurred  would  be  to  deprive 
it  of  its  most  effective  force.  Its  design  is 
preventative,  and  to  be  effective  It  must  be 
able  to  restrain  acts  which  tend  to  produce 
public  injury." 

These  conclusions  were  approved  in  State 
T.  Diamond  Mills  Paper  Co.,  6S  N.  J.  Eq. 
Ill,  61  AO.  1019. 

State  V.  Griffin,  69  N.  H.  1,  38  Atl.  260, 
41  Lu  R.  A.  177,  76  Am.  St  Rep.  139,  was 
a  prosecution  of  a  riparian  owner  for  de- 
positing sawdust  In  a  tributary  of  Lake 
Massabislc,  which  Is  the  source  of  the  wa- 
ter  supply  of  the  city  of  Manchester.  Upon 
a  full  consideration,  it  was  held  that  the 
prohibition  was  a  valid  exercise  of  the  po- 
lice power,  and  the  conviction  was  snstained. 

Durham  v.  Eno  Cotton  Mills,  141  N.  0. 
616,  64  S.  E.  453,  7  L.  R.  A.  (N.  S.)  321, 
was  an  appeal  from  a  decree  enjoining  the 
pollution  of  Eno  river,  from  which  the 
plaintiff  city  took  its  water  supply.  It  was 
held  that  It  was  not  an  infringement  of  the 
constitutional  rights  of  a  riparian  owner  for 
the  Legislature  to  prevent  the  pollution  of 
a  river  from  which  a  public  water  supply 
te  taken,  although  no  actual  injury  to  the 
pnbllc  health  or  comfort  Is  shown.  Miles 
City  V.  Board  of  Health,  39  Mont  405,  102 
Pac.  606,  26  L.  R.  A.  (N.  8.)  569,  was  a  pro- 
ceeding to  annul  an  order  of  the  State  Board 
of  Health,  made  pursuant  to  statutory  al^ 
thorlty,  prohibiting  the  city  from  discharging 
unpurlfled  sewage  into  Yellowstone  river, 
from  which  the  dty  of  Glendlve  took  Its 
water  supply.  It  was  held  that  the  prohibi- 
tion was  a  proper  exercise  of  the  police 
power,  and  that  the  validity  of  the  board's 
order  was  unaffected  by  the  fact  that  the 
Intake  of  Olendive's  system  was  so  far 
below  the  outfall  of  the  Miles  City  sewer 
that  no  pollution  actually  reached  it 

Turning  again  to  the  case  In  hand,  we  are 
not  satisfied  and  cannot  say  that  the  regu- 
lation prohibiting  bathing  In  Berlin  pond 
was  a  palpable  violation  of  the  respondent's 
rights;  nor  can.  we  from  the  record,  aided 
by  facts  of  which  we  may  take  judicial  no- 
tice, say  that  such  prohibition  was  unneces- 
sary or  tmreasonable;  On  the  contrary,  we 
take  notice  of  the  germ  theory  of  disease, 
and  that  the  human  body  may  give  off  germs 
dangerous  to  the  public  health,  and  that 
should  these  reach  the  Intake  of  the  water 
supply,  they  might,  as  suggested  by  the 
State  Board,  spread  contagion  throughout 
the  dty. 

Our  conclusion  Is  that  upon  principle  and 


authority  the  action  of  the  State  Board  of 
Health  was  not  only  a  wise  but  a  valid  ex- 
ercise of  the  police  power,  lawfully  delegated 
to  the  board,  and  that  the  respondent's  con- 
viction must  stand. 

There  is  no  error,  and  the  respondent  takes 
nothing.    Let  execution  be  d^nei. 


(M  vt.  401) 
MOORE  V.  DUKE  et  al. 
(Supreme  Court  of  Vermont    WaBhlngton. 
May  8,  1911.) 

1.  Tbbspass  (I  12*)— "Breaking"   Close. 

The  breakmg  or  plaintiff's  close  was  com- 
plete 80  as  to  support  trespass,  when  defend- 
ant, making  an  unlawful  entry,  stepped  acrosB 
the  imaginary  line  which  divided  the  lot  on 
which  plaintiff's  house  stood  from  the  street 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {  10;    Dec.  Dig.  |  12.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  862-866;   vol.  8,  pp.  7592,  7593.] 

2.  Tbespabs  (I  3*)— FoBCB— Extent. 

Wherever  a  wrongful  entry  is  made  on  an- 
other's freehold,  it  will  support  trespass  quare 
clausum,  without  actual  force. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {  4;  Dec.  Dig.  {  3.*] 

3.  Shkbiftb  and   Constablxs  ({  98*)— Pao- 

TKCTION     BT     PBOCKSS— SBBVICK    OF    WRIT— 

Return. 

Where  a  constable  entered  plaintifTs  free- 
hold to  serve  a  replevin  writ  fair  on  its  face,  and 
after  serving  the  writ  instead  of  filing  it  in 
the  court  to  which  it  was  returnable,  made  his 
return  and  sent  the  writ  to  the  attorney  for 
the  plaintiffs  In  replevin  and  delivered  the  pro^ 
erty  replevied  to  the  plaintiffs,  he  thereby  viti- 
ated all  his  jprevious  acts,  became  a  trespasser 
ab  initio,  and  was  not  protected  by  the  process. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |{  1^157;  Dec.  Dig. 
§  98.*] 

4.  Trespass  (I  26*)  — Sebvicx  or  Wan  — Li- 

OENSE. 

Where  a  constable  entered  plaintiffs  dwell- 
ing house,  a  part  of  which  was  used  as  a 
village  clerk's  office,  solely  to  serve  a  replevin 
writ,  wliich  was  never  legally  returned  into 
court,  he  was  not  entitled  to  justify  in  an  action 
for  trespass  on  the  ground  of  express  or  im- 
plied license  to  enter. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §§  64-57;    Dec  Dig.  i  25.*] 

5.  Trespass  ({  43*)  —  Dakaqes  —  Piaadiko— 
Evidence. 

Where,  in  trespass  by  a  village  clerk  to 
recover  damages  for  the  wrongful  serving  of  a 
writ  of  replevin  by  which  one  of  his  record 
books  was  taken  and  delivered  to  the  plain  tifb 
in  replevin,  evidence  that  during  the  time  the 
book  was  out  of  his  possession  various  persons 
came  to  the  office  to  examine  it  was  admissible, 
without  being  specially  pleaded,  since  the  em- 
barrassment to  plaintiff  incident  to  the  situation 
would  be  a  natural  consequence  of  defendant's 
act  and  a  proper  element  of  damage. 

[EH.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {f  102-111;    Dec  Dig.  {  43.*] 

6.  Appeal  and  Error  (|  231*)— Aduibsion  o» 
Evidence— Objecxions—Fobic. 

Defendant  could  not  object  to  the  admis- 
sion of  evidence  over  an  objection  failing  to 
state  any  ground  of  inadmissibility. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1299,  1352;  Dec  Dig.  { 
231;*    Trial,  Cent.  Dig.  §§  193-210.] 
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7.  Dahaqes  (I  8*^— "NoinNAL  DAiiAaBB." 

Where  a  legal  right  has  been  invaded  and 
real  injury  done,  the  damages,  tboagh  noall, 
•ra  actaal,  and  not  nominal,  nominal  dam- 
•Sea  being  thoa«  ao  imall  in  amonnt  aa  to  show 
that  they  were  not  intended  as  an;  equivalent 
or  satisfaction  to  the  part;  recovering  tfaem; 
tiic  term  being  a  relative  one,  and  carries  no 
■Dggeation  of  certainty  aM  to  amount. 

[Bd.  Note. — For  other  cases,  see  Damage^ 
Cent  Dig.  $  7;    Dec.  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  TO-  4815,  4816;    vol.  8,  p.  7732.] 

8.  Dahaoes  (S  87*)— BzEiiFULBT  DAXAaxs— 
Damages  roB  Injust. 

Where,  in  an  action  for  trespass  quare 
dansum,  there  was  evidence  that  plaintiff  had 
suffered  actual  damage  for  which  he  was  al- 
lowed $1,  and  the  lury  assessed  exemplaiy  dam- 
ages in  ^e  sum  of  ^19.33,  the  exemplary  dam- 
ages are  not  objectionable  on  the  theory  tliat 
the  actual  damages  were  nominal  only. 

[XJd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  191;    Dec.  Dig.  i  87.*] 

ft.  Damages  (S  91*)— Exeuplabt  Dahages— 

Right  to  Recovkb— "Malice." 

Xizemplary  damages  are  allowed  in  en- 
hancement merely  of  ordinary  damages,  the 
propriety  of  allowing  the  same  depending  en- 
tirely on  the  malice  or  wantonness  of  the  de- 
fendant, "malice"  in  that  sense  meaning  not 
general  malice,  nor  malice  exhibited  in  other 
matters  or  at  other  times,  but  malic*  in  the 
rcry  matter  he  is  found  liable  for. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  193-201;  Dec.  Dig.  {  91.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  S,  ppw  4298-4304;   ToL  8,  pp.  7712,  7713.] 

10.  Dakageb  ({  92*)— BzxMFLABT  Dahages— 
Joint  DsrEifDANTs. 

Since  in  an  action  against  several  wrong- 
doers the  comi)eneatory  damages  are  indivisible, 
an  Ix-iiis  equally  liable  without  regard  to  the 
degrees  of  gnllt,  exemplary  damages  cannot  be 
allowed,  if  any  of  the  defendants  acted  In  good 
faith,  and  are  therefore  not  subject  to  the  as- 
sessment of  such  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  213;   Dec  Dig.  {  fe.*] 

11.  SHEEirFB      AND      CONSTABLES      Q      139*)  — 

Trespass- Acts  o»  Ophceb. 

Where  an  officer  did  not  act  oppressively 
or  improperly  in  serving  a  replevin  writ  though, 
by  reason  of  his  failure  to  return  the  same  to 
the  preper  conrt,  it  afforded  him  no  prbtection 
against  an  action  for  trespass,  the  malice  en- 
tertained by  the  plaintiff  in  the  replevin  suit 
was  not  imputable  to  him,  so  as  to  charge  him 
with  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
0»nstai>les,  Cent  Dig.  |  302 ;  Dec.  Dig.  S  139.*] 

12.  Tbiax  n  272*)— DtTTT  to  Chabgb— Ezcxp- 
noRs— WAIVES  or  Objections. 

Where,  in  tresi>ass  against  an  officer  serv- 
ing a  writ  of  replevin  and  others,  there  was  no 
praof  authorizing  a  recovery  of  exnnplary  dam- 
ages as  against  the  officer,  and  for  that  reason 
exemplary  damages  could  not  be  recovered 
against  any  of  the  defendants,  it  being  the 
court's  duty  to  so  charge,  defendants  did  not 
waive  their  right  to  sncn  an  instruction  by 
declining  the  court's  suggestion  to  have  the  jury 
return  separate  verdicts  on  the  question  of 
malice;  an  exception  being  all  that  was  required 
to  save  their  rights. 

nOd.  Nota.— For  other  cases,  see  Trial,  Cent 
Dig.   H  «78.  079;    l>ec.  Dig.  {  272.*] 

BSzc^ytioDS  from  Washington  County 
Court;    Alfred  A.  Hall,  Judge. 


Action  \>7  Hiram  O.  Moore  against  B.  V. 
Duke  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  exceptions.  Beversed  and 
rendered. 

Argued  before  MUNSON,  WATSON,  HAS- 
ELTON,  and  POWERS,  JJ. 

F.  !>.  Laird  and  H.  C.  ShurtletT,  for  plain- 
tur.  John  W.  Gordon  and  W.  N.  Ttaerlault 
for  defendants. 

POWERS,  J.  The  declaration  In  tbis  ac- 
tion of  trespass  to  the  freehold  contains  two 
counts.  Que  charges  a  trespass  to  the  plain- 
tliTs  dwelling  bouse,  the  other  a  trespass  to 
the  lot  on  wblcb  the  dwelling  stood.  The  de- 
fendants severed  In  their  pleas,  each  filing 
the  general  Issue  with  notice  of  a  license  in 
fact 

The  plalntlir  was  clerk  of  the  Incorporated 
Tillage  of  Plainfleld,  and  as  such  bad  the 
custody  of  Its  books  of  record.  Including  one 
which  contained,  among  otb«r  things,  the  rec- 
ord of  building  permits  granted  by  the  vil- 
lage. These  records  were  kept  by  the  plain- 
tiff at  bis  dwelling  in  a  certain  room  which 
be  used  for  an  office.  The  defendant  Duke 
was  constable  of  the  town  of  Plainfleld. 
The  other  defendants,  Ryan  and  Brnffee, 
were,  respectively,  bailiff  and  trustee  of  the 
village.  Ryan  was  also  street  commissioner. 
Some  controversy  having  arisen  over  the 
building  operations  of  one  Fortney,  and  It 
being  claimed  by  the  officials  that  be  had 
violated  the  terms  of  his  permit,  it  became 
necessary  for  Ryan  and  Bruffee  to  have  the 
record  of  this  permit  or  a  copy  of  the  same 
On  the  morning  -of  March  8,  1910,  Bruffee 
called  at  the  clerk's  office,  and  asked  tbe 
clerk  to  loan  blm  tbe  book  containing  this 
record.  This  tbe  clerk  refused  to  do.  A 
little  later,  Bruffee  and  Ryan  called  at  the 
office,  and  asked  for  and  examined  the  book, 
but  the  derk  declined  to  allow  them  to  take 
it  away  from  the  office.  Thereupon,  after 
some  spirited  discussion  regarding  the  mat- 
ter, Ryan  went  to  Montpelier  and  arranged 
with  an  attorney  to  have  the  book  replevied. 
Before  leaving  Plainfleld,  be  notified  tbe  con- 
stable of  his  intentions,  and  asked  him  to  be 
ready  to  serve  tbe  writ,  which  was  to  be 
sent  bim  by  mall.  The  writ  came  in  due 
time,  a  bond  was  executed  and  taken,  and 
the  constable  went  to  the  plalntifTs  house  to 
serve  the  writ  He  did  serve  the  writ,  took 
the  book  thereunder,  and  delivered  It  to  the 
plaintiffs  therein — Ryan  and  Bruffee.  He 
indorsed  his  return  on  the  back  of  tbe  writ, 
and  sent  It  by  mail  to  the  attorney  who  made 
it,  but  it  was  never  entered  in  court 

Tbe  evidence  relative  to  some  of  the  fore- 
going matters  was  somewhat  conflicting,  es- 
pecially as  to  what  took  place  at  tbe  plain- 
tiff's bouse  wben  Ryan  and  Bruffee  were 
there  In  the  morning,  and  when  Duke  was 
there  with  the  writ  But  there  was  evidence 
tending  to  establish  the  facts  as  above  re- 
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dted.  Indeed,  as  to  what  took  place  when 
Duke  was  there,  he  himself  Is  the  plaintiff's 
best  witness;  for  he  testlfled  positively  that 
be  went  there  that  day  to  take  the  book  on 
the  writ,  and  for  no  other  purpose.  To  be 
sure,  later  on  when  examined  by  his  coun- 
sel, he  modified  this  statement  somewhat, 
but  afterwards  he  testified.  In  answer  to  spe- 
cific questions  by  the  court,  that  his  pur- 
pose In  going  there  was  to  serve  the  writ — ^to 
get  the  book  by  the  writ  This  testimony  be- 
ing In  the  case,  it  cannot  be  said  that  the  li- 
cense la  fact  on  which  the  defendants  re- 
lied was  so  clearly  made  out  as  .to  require 
the  court  to  order  a  verdict  for  the  defend- 
ants. If  this  evidence  did  not  of  Itself  dis- 
prove that  defense  and  establish  the  fact 
that  the  ofiBcer  entered  under  the  license  In 
law  which  his  writ  afforded  him.  It  at  least 
made  a  jury  question  of  It,  and  the  defend- 
ants' motions  were  properly  overruled.  Some 
force  is  claimed  for  certain  evidence  that, 
when  the  officer  rapped  at  the  door,  tbe 
plaintiff's  wife  opened  It  and  invited  him  to 
enter;  and  this  is  said  to  have  amounted  to 
a  license  in  fact. 

[1]  But  the  breaking  of  the  close  described 
In  the  second  count  preceded  this.  It  was 
complete  when  the  officer  stepped  across  the 
imaginary  line  which  divided  the  lot  from 
the  street  Besides,  Mrs.  Moore  says,  in  ef- 
fect that  she  did  not  Invite  him  into  the 
house  until  be  said  he  had  come  to  serve  a 
replevin  writ  Nor  is  there  any  merit  in 
the  defendant's  argument  that  no  force  was 
used  in  making  the  entry,  and  that  there- 
fore it  was  no  trespass. 

[2]  The  force  necessary  to  an  action  of 
trespass  to  the  freehold  may  be  actual  or 
constructive.  Whenever  the  entry  Is  wrong- 
ful, it  will  support  an  action,  though  no  ac- 
tual force  be  used.  If  the  entry  Is  not  for  a 
justifiable  purpose,  an  action  lies,  though  It 
tte  inadvertent  and  unintentional,  and  though 
the  locQs  be  unlnclosed  or  the  door  of  tbe 
house  be  open.  These  propositions  are  ele- 
mentary. 

[31  Duke's  entry,  when  made,  was  for  a 
justifiable  purpose,  for  his  process  was  fair 
and  his  entry  without  actual  force;  nor  did 
anything  occur  while  he  was  upon  the  prem- 
ises to  change  his  situation.  He  proceeded 
according  to  the  commands  of  his  process 
in  all  respects  but  one.  The  one  thing  which 
remained  for  him  to  do — and  which  was  ab- 
solutely essential  to  make  all  his  previous 
acts  regular  and  valid — he  omitted.  His 
failure  to  enter  the  writ  in  the  court  to 
which  it  was  returnable,  to  make  the  state- 
ment in  common  form,  vitiated  all  his  pre- 
vious acts,  rendered  the  purpose  of  his  en- 
try unjustifiable,  and  made  him  a  trespasser 
from  the  beginning.  E>lll8  v.  Cleveland,  54 
Vt  437;  Wright  v.  Marvin,  59  Vt  437,  0 
AO.  601;  Wright  ▼.  Templeton,  80  Vt  368, 
67  AU.  817,  180  Am.  St  Rep.  090. 

[4]  We  do  not  overlook  the  fact  that  these 
defendants  do  not  Justify  under  the  process. 


The  license  which  they  plead  Is  a  license  in 
fact  But  the  result,  is  the  same.  As  evi- 
dence tliat  Duke  did  not  come  upon  the 
premises  under  a  license  from  the  plaintiff, 
either  express  or  Implied,  it  was  permissi- 
ble to  show  that  he  came  there  for  the  sole 
purpose  of  serving  this  writ  So  far  as  tbe 
defense  set  up  In  the  notices  was  concerned, 
this  may  have  been  all  that  was  required; 
but  the  concession  that  the  writ  was  never 
returned  left  Duke  without  any  justifiable 
reason  for  entering  the  place,  either  in  law 
or  In  fact  That  this  dwelling  was  used  in 
part  for  a  village  clerk's  office  did  not  en- 
large Duke's  rights.  A  public  office  like  this 
is  not  public  for  all  purposes  or  to  all  per- 
sons. It.  is  only  open  to  such  as  have  le- 
gitimate business  there;  and  this  includes 
only  such  persons  as  have  business  to  trans- 
act there  of  the  kind  for  which  the  office  is 
maintained,  and  other  matters  reasonably 
incident  thereto,  and  in  some  circumstances 
persons  whose  purpose  is  merely  social. 
Such  persons  have  at  least  an  implied  li- 
cense to  enter.  But  Duke  did  not  have  that 
kind  of  an  errand  there,  at  least  the  plaln- 
tlfTs  evidence  tended  to  show  that  he  did 
not;  for  the  service  of  process  Is  not  Includ- 
ed in  the  implied  license.  Nor  does  the  fact 
that  tbe  place  was  a  dwelling  add  anything 
to  his  rights;  i  for,  again,  while  one  who 
makes  a  neighborly  call  at  the  dwelling  of 
another,  though  not  especially  Invited,  is  not, 
generally  speaking,  a  trespasser,  but  a  li- 
censee, Duke  cannot  avail  himself  of  this, 
for  he  went  there,  not  to  make  such  a  call, 
but  to  serve  a  writ  In  any  view  of  it  the 
legality  of  his  entry  depended  upon  full  and 
complete  obedience  to  the  mandate  of  his 
process,  and,  having  failed  In  the  essential 
particular  named,  he  was  a  trespasser  ab 
Initio. 

[6]  Subject  to  the  defendants'  exception, 
the  plaintiff  was  allowed  to  testify  that  dur- 
ing the  time  the  record  book  was  In  the 
bands  -  of  the  def  endantii  various  persons 
came  to  the  office  to  examine  it  In  this  there 
was  no  error.  The  embarrassment  to  the 
plaintiff  Incident  to  this  situation  would  be  a 
natural  consequence  of  tbe  defendants'  acts, 
and  must  be  beld  to  have  been  reasonably 
within  the  contemplation  of  the  parties.  It 
was  therefore  a  proi)er  element  of  dam- 
ages. And,  such  embarrassment  being  a 
form  of  mental  distress,  it  could  be  recov- 
ered for  without  a  special  allegation  to  cov- 
er it  GoodeU  V.  Tower,  77  Yt  61,  68  AU. 
790,  107  Am.  St  Rep.  745. 

[6]  The  plaintiff  was  also  allowed  to  testi- 
fy, subject  to  exception,  that  he  asked  the 
officer  what  tbe  consequences  would  be  U ' 
be  refused  to  give  up  the  book,  and  that 
Duke  replied  that  It  would  be  a  contempt  of 
court  and  would  probably  cost  him  $200, 
and  that  as  a  result  of  this  statement  an 
attack  of  hea^  trouble  was  brought  on, 
which  disabled  him  for  several  days.  £^om 
the  record,  to  which  we  are  referred  on  this 
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exception,  It  appears  that  the  objection  to 
this  evidence  was  general;  no  ground  being 
Stated.  In  fact,  all  that  counsel  said  was: 
"We  object,  say  that  Is  not  admissible." 
And,  again:  "We  want  this  all  under  ex- 
ception, of  course."  After  this  erldenee  was 
all  in,  counsel  Informed  the  court  that  there 
was  "nothing  in  the  writ  about  these  things." 
Whereupon,  haying  apparently  taken  time  to 
examine  the  declaration,  the  court  sustained 
the  defendants'  point  that,  there  being  no  al- 
legation covering  this  matter  of  damage,  the 
evidence  could  not  properly  be  received,  or- 
dered It  stricken  out,  and  instructed  the 
Jury  to  disregard  it  This  Incident  shows  in 
a  striking  manner  how  salutary  is  the  rule 
which  requires  an  objector  to  state  the 
grounds  of  his  objection.  It  is  quite  impos- 
sible in  the  midst  of  a  trial  for  tiie  conrt  to 
see  at  a  glance  all  the  different  grounds  up- 
on which  an  objection  may  be  based.  The 
court  is  entitled  to  know  Just  the  point  of 
the  objection,  not  only  for  his  own  protec- 
tion, hut  that  retrials  may  not  unnecessarily 
be  required.  As  said  by  Mr.  Justice  Har- 
lan In  District  V.  Woodbury,  136  U.  S.  450, 
10  Snp.  Ct.  990,  34  L.  Ed.  472,  after  re- 
ferring to  the  fact  that  general  objections 
are  well  calculated  to  embarrass  the  court 
and  put  it  at  a  disadvantage  in  Its  conduct  of 
the  trial,  "it  [the  court]  was  entitled  to  know 
the  grounds  of  the  objection,  so  that  the 
Jury  conid  be  put  in  possession  of  the  real 
case  to  be  tried."  In  the  case  before  ns,  as 
soon  as  the  point  of  the  object  was  made 
dear.  It  was  sustained,  and  the  court  did 
all  In  its  power  to  rectify  the  inadvertent 
error.  The  exception  cannot  be  sustained. 
Doyle  y.  Melendy,  83  Vt  339,  75  Atl.  881; 
Herrlck  v.  Holland,  83  Vt  602,  77  Atl.  6. 

[11  The  plaintiff  claimed  and  was  allowed 
to  recover  exemplary  damages,  which,  as  ap- 
pears from  the  special  verdict,  were  assess- 
ed at  the  sum  of  $19.33. 

[8]  This  allowance  the  defendants  say  was 
Improper,  for  that  the  damages  found  were 
nominal  merely,  and  that  nominal  damages 
afford  no  predicate  for  exemplary  damages. 
But  nominal  damages  and  small  damages  are 
not  the  same  thing.  Where  a  legal  right  has 
been  invaded  and  real  injury  done,  the  dam- 
ages, though  small,  are  actual  rather  than 
nominal.  Michael  v.  Ourtls,  60  Conn.  363,  22 
Atl.  949.  It  appears  from  the  record  that  the 
damages  here  awarded  were  fixed  at  $1. 
Nominal  damages  are  those  so  small  in 
amount  as  to  show  that  they  are  not  intend- 
ed as  any  equivalent  or  satisfaction  to  the 
party  recovering  them.  R.  &  U  Law  Die. 
"Damages,"  {8.  It  is  sometimes  said  that 
"nominal  damages"  means  "no  damages"; 
that  they  exist  only  in  name,  and  not  in 
amount.  Brennsin  v.  Berlin  Iron  Bridge  Co., 
72  Conn.  380,  44  AU.  727;  Stanton  v.  N.  X. 
ft  E.  By.  Co.,  69  Conn.  272,  22  Atl.  300,  21 
Am.  St  Rep.  110.  The  term  "nominal  dam- 
ages" like  the  term  "exemplary  damages"  is 
a  relative  term,  and  carries  no  suggestion  of 


certainty  as  to  amount  Sellers  ▼.  Mann, 
113  Ga.  643,  39  S.  B.  11;  W.  D.  TeL  Co.  v. 
Glenn  (Oa.  App.)  68  S.  E.  881.  In  view  of 
the  character  of  the  case,  we  cannot  say 
that  the  sum  here  allowed  by  the  Jury  was 
not  intended  to  cover  the  damages  actually 
sustained  by  the  plaintiff,  and  this  ground  of 
objection  to  the  allowance  of  exemplary  dam- 
ages fails. 

[tl  With  us,  exemplary  damages  are  al- 
lowed in  enhancement  merely  of  ordinary 
damages.  Hoadley  v.  Watson,  45  Vt  289, 
12  Am.  Rep.  197.  The  propriety  of  their  al- 
lowance depends  wholly  upon  the  malice  or 
wantonness  of  the  defendant.  And  this 
means,  not  general  malice,  not  malice  exhib- 
ited in  other  matters,  or  at  other  times,  but 
malice  in  the  very  matter  he  Is  found  liable 
for.  Earl  v.  Tupper,  45  Vt  275;  Krug  v, 
Pitass,  162  N.  Y.  154,  66  N.  E.  526,  76  Am. 
St.  Rep.  817. 

[10]  If  more  than  one  Is  made  defendant 
all  must  be  shown  to  have  been  moved  by 
a  wanton  desire  to  injure.  Boutwell  v.  Marr, 
71  Vt  1,  42  Atl.  607,  43  I*  R.  A.  803,  76 
Am.  St  Rep.  746.  The  correct  rule  in  a 
case  like  this  is  that  the  compensatory  dam- 
ages are  indlTlslble.  All  are  equally  liable, 
without  regard  to  degrees  or  shades  of  guilt. 
But  since  exemplary  damages  are  predicated 
upon  the  animus  of  the  one  against  whom 
they  are  claimed,  it  may  happen,  when  two 
or  more  are  defendants,  that  some  are  liable 
for  exemplary  damages  and  others  only  for 
compensatory.  Some  may  be  acting  in  good 
faith,  while  others  may  be  acting  mali- 
ciously. In  such  cases,  while  all  are  liable 
for  the  full  amount  of  the  actual  injury 
which  the  plaintiff  has  suffered  from  the 
Joint  t6tt — are  equally  liable  for  compensa- 
tory damages — exemplary  damages  are  to  be 
assessed  according  to  the  guilt  of  the  most 
innocent  of  the  defendants.  And  if  any  of 
these  was  acting  in  good  faith,  and  so  not 
liable  for  punitive  damages,  none  can  be 
awarded  in  the  suit  McCarthy  v.  De  Armit 
99  Pa.  63;  Clark  v.  Newsam,  1  Exch.  131. 
As  was  said  by  this  court  In  Lombard  v. 
Batchelder,  68  Vt  558,  5  Atl.  511:  "When 
two  persons  have  so  conducted  themselves  as 
to  be  Jointly  liable  for  a  tort  each  is  re- 
sponsible for  the  injury  committed  by  their 
common  act.  But  when  motive  may  be 
taken  into  consideration,  the  improper  mo- 
tive of  one  cannot  be  made  the  ground  of  ag- 
gravating the  damages  against  the  other  if 
he  Is  free  from  such  motive.  In  such  case 
the  plaintiff  must  elect  against  which  i>arty 
he  will  seek  aggravated  damages."  Again,  it 
was  said  In  Willett  v.  St  Albans,  69  Vt  837, 
38  Atl.  72,  that  exemplary  damages  are 
never  suffered  to  fall  on  a  party  Innocent 
of  the  offense  for  which  they  are  the  punish- 
ment It  is  for  this  reason  that  punitive 
damages  are  never  given  against  one  only 
liable  on  account  of  his  relation  to  the 
wrongdoer.  Haver  v.  Cent  R.  R.,  64  N.  J. 
Law.  312.  45  AU.  693;  Gr%ham  v.  St  O.  St 
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Ry.  (3o.,  47  La.  Ann.  1656,  18  South.  707,  49 
Am.  St  Rep.  436;  L.  S.  &  M.  8.  R.  R.  ▼. 
PrraiOce,  147  U.  S.  101,  13  Sup.  Ot  261,  37 
L.  Ed.  97;  Fohrmann  t.  Cons.  Trac.  Co., 
63  N.  J.  Law,  391,  43  Atl.  892;  WlUett  v. 
St.  Albans,  Bupra;  Lombard  t.  Batchelder, 
supra ;  Wells  v.  B.  &  M.  R.  R.,  82  Vt  106, 
71  AU.  1103.  It  may  be  that  the  rule  last 
stated  may  be  sufficient  for  the  disposition 
of  this  question;  for  it  is  difficult,  if  not 
Impossible,  to  find  In  the  record  any  other 
ground  on  which  liability  is  established 
against  the  defendant  Bruffee.  It  is  also 
true  that  there  is  rery  little,  if  any,  evi- 
dence that  be  was  acting  maliciously  In  any- 
thing he  did  or  had  to  do  with. 

[11]  But,  however  this  may  be,  there  was 
no  ground  on  which  Duke  could  be  held  for 
exemplary  damages.  He  was  acting  only  as 
a  public  officer  in  the  service  of  process  reg- 
ular on  Its  face.  His  conduct  was  not  unnec- 
essarily oppressive,  arbitrary,  or  insulting. 
On  the  contrary,  he  appears  to  have  been  ac- 
commodating and  sympathetic.  Everything 
indicates  that  he  and  the  plaintiff  were 
friendly  before  and  at  the  time  In  question, 
and  the  plalntlfTs  own  testimony  clearly 
shows  that  at  the  time,  so  far  as  Duke  was 
concerned,  he  had  no  complaints  to  make  or 
charges  to  prefer.  The  evidence  was  un- 
contradicted that  Duke  returned  the  writ  to 
the  attorney  who  made  it,  supposing  such  to 
be  the  propier  course,  and  thereafter  took  no 
thought  of  the  matter.  His  statement  to  the 
plaintiff  regarding  the  consequences  of  a 
refusal  to  surrender  the  book  cannot  in  the 
circumstances  be  said  to  indicate  a  malicious 
purpose.  So,  conceding  that  Ryan  was  act- 
ing maliciously  all  the  way  through  and  as>- 
sumlng  that  Bruffee  was  actuated  by  a  de- 
sire to  Injure  the  plaintiff,  the  fact  remains 
that  Duke  was  only  trying.  In  good  faith,  to 
do  his  duty  as  an  officer  as  he  understood  it 
To  hold  an  officer  for  vindictive  damages,  it 
should  clearly  appear  that  he  acted  with  mal- 
ice, or  in  an  oppressive,  arbitrary,  or  Insult- 
ing manner.  The  motives  of  the  party  who 
procured  the  writ  are  not  to  be  Imputed  to 
him.  He  Is  answerable  for  his  own  acts, 
and  them  alone.  The  mere  fact  that  he  falls 
to  meet  all  the  requirements  of  legal  pro- 
cedure is  not  enough  to  authorize  the  im- 
position of  exemplary  damages.  Cobbey,  Re- 
plevin, J  933;   13  Cyc.  116. 

[12]  Such  being  the  law  of  the  case  as 
made  by  the  evidence,  it  was  the  duty  of  the 
court  to  charge  accordingly,  whether  so  re- 
quested or  not.  State  v.  Clary,  84  Vt  114,  78 
Ati.  717.  The  defendants  did  not  waive  any 
of  their  rights  by  declining  the  suggestion 
of  the  court  regarding  separate  verdicts 
on  the  question  of  malice.  The  court  had 
already  charged  that  exemplary  damages 
might  be  allowed  in  case  the  jury  found  that 
the  defendants  acted   with   malice;    and  to 


this  the  defendants  bad  excepted.  Nothing 
more  was  required  to  save  their  rights. 
There  being  no  evidence  that  Duke  acted 
with  malice,  no  exemplary  damages  could  be 
awarded  in  the  case,  and  the  charge  on  this 
subject,  though  not  otherwise,  was  erroneous. 

The  case  will  not  have  to  be  remanded, 
however,  for  this  error  only  affects  the 
amount  of  the  recovery,  and  by  the  aid  of 
the  special  verdict  we  can  separate  from  the 
general  verdict  the  amount  Improperly  in- 
cluded, and  render  judgment  for  the  correct 
amount  Chandler  v.  Spear,  22  Vt.  388 ;  Mil- 
timore  v.  Bottom,  66  Vt.  168,  28  Ati.  872; 
Kills'  Adm'r  v.  Durkee,  79  Vt  841,  65  Ati.  94. 

Judgment  reversed,  with  costs  in  this  court. 
Judgment  for  the  plaintiff  for  one  dollar 
damages,  with  Interest  thereon  during  stay 
of  execution  and  his  costs  below. 


(84  Conn.  4U) 

STATE  V.  WEINER. 

(Supreme  Court  of  Errors  of  Connecticut 
June  15, 1911.) 

1.  Obiminai.  Law  d  806*)— iNSTBConoirs— 

Inadvbbtenck. 

Where  in  a  prosecution  for  theft  the  court 
had  previously  charged  that  to  warrant  a  con- 
viction the  state  must  prove  beyond  a  reasonable 
doubt  that  accused  actually  received  into  his 
possession  the  goods  alleged  to  have  been  stolen, 
and  that  after  receiving  them  he  concealed  them, 
and  at  the  time  of  receiving  and  concealing  he 
kijiew  that  they  were  stolen,  the  court  did  not  err 
in  Inadvertently  omitting  to  state  that  conceal- 
ment was  an  essential  element  of  the  offense  of 
receiving  stolen  eoods,  in  a  subsequent  instruc- 
tion discussing  the  elements  of  that  offense. 

[E5d.  Note. — For  other  cases,  see  Criminal 
I^Wj  Cent   Dig.   |f  1973,  1991;    Dec.  Dig.   | 

2.  Cbmihai,   Law   (I  780*)— Instbuotiohb— 

ElVIDENCE    07   ACCOIfPLIOB. 

In  a  prosecution  for  theft,  the  court  having 
charged  that  one  of  the  witnesses  for  the  state 
was  an  accomplice,  and  that  his  testimony  need- 
ed corroboration,  did  not  err  in  calling  the  ju- 
ry's attention  to  the  fact  that  such  person,  hav- 
ing pleaded  guilty,  was  face  to  face  with  die 
results  of  his  crime,  and  must  endure  his  pun- 
ishment and  that  the  falsity  or  truth  of  his 
story  could  no  longer  have  any  effect  on  the 
consequences  of  his  crime. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1859-1863;  Dec.  Dig.  | 
780.*] 

3.  CsmiNAL  Law  ({  780*)— TKSTiMoirr  ov  Ao- 

COMPLICK— COBBOBORATION. 

It  is  only  when  moral  turpitude  attaches 
to  the  fact  that  accused  and  a  witness  for  the 
state  are  accessories  that  the  court  is  required 
to  caution  the  jury  that  corroboration  of  the 
accomplice's  testimony  is  essential,  since  it  is 
no  longer  the  rule  that  testimony  of  every  ac- 
complice needs  corroboration. 

[E5d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  1859-1863;  Dec.  IMg.  | 
780.*] 

4.  Receiving  Stoixn  Goods  (8  9*)— Reckiv- 
INO  AND  Concealing — Inbtbuctionb. 

Where  accused  and  another  were  charged 
with  receiving  and  concealing  stolen  goods,  an 
instruction  that,  if  they  took  certain  hamessi 


*F«r  ethar  «•■••  ■••  sams  topio  and  section  NUMBBR  In  Deo.  Dis.  *  Am.  Dig.  Kay  No.  Sortes  *  Hep'r  Indaaa 


Digitized  by 


Google 


Oihul) 


STATE  V.  WEINER 


199 


part  of  the  stolen  property,  from  a  carriage  In- 
to a  lot  and  placed  them  In  boxes,  and  after 
nailing  up  the  boxes  covered  them  with  other 
boxes,  the  jury  might  conclude  that  they  were 
engaged  both  in  receiving  and  concealing  the 
harness  was  not  objectionable  as  equivalent  to 
charging  that  the  jary  might  from  such  facts 
find  accused  guilty  of  receiving  and  concealing 
the  goods,  knowing  them  to  be  stolen,  nor  as 
eliminating  the  question  of  guilty  knowledge. 

[Bd.    Note. — E\)r   other   cases,    see    Receiving 
Stolen  Goods,  Cent   Dig.  |  20;    Dec.  IMg.  | 

5.  Receiviro  Stolen  Goods  (i  9*)— TkiAir- 

iRSTBTJCnONS. 

Where,  in  a  prosecution  for  theft  and  re- 
ceiving stolen  goods,  the  court  had  charged  that 
to  convict  accused  of  the  latter  offense  it  must 
be  proved  that  he  received  and  concealed  the 
horse  in  question,  knowing  it  to  have  been  stol- 
en, an  instruction  that,  if  from  certain  evidence 
referred  to  the  jnry  were  satisfied,  beyond  a  rea- 
sonable doubt,  that  accused,  on  the  drfy  after 
the  stolen  boises  were  brought  to.M.,  drove  one 
of  them  to  N.  and  attempted  to  sell  it  for  half 
its  value,  they  would  be  justified  in  finding  that 
he  received  and  concealed  It  was  not  erroneous 
as  making  defendant's  guilt  depend  on  the  trans- 
action at  N.,  and  not  on  his  receiving  and  con- 
cealing the  horse,  knowing  It  to  have  been 
stolen. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Dec.  Dig.  {  9.*] 

6.  Criminai.   Law    (|    808*)— iNffrBtJonONS— 

REFETITIOlf — ELEMinTB    OF  OFFENSE. 

The  court,  having  once  charged  the  jury  as 
to  what  were  the  essential  elements  of  the  crime 
charged,  was  not  required  to  repeat  the  same  in 
each  sidMeqaent  paragraph  discuaring  the  evi- 
denoe. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1973,  1901;  Dec.  Dig.  i 
806.*1 

7.  Eeceivino  Stolbw  Goods  (|  9*)— Tnstbuo- 

TIONS— KNOWIXDOB— ClRCtTMSnAWTIAL      BVI- 
DSRCE. 

In  a  prosecution  for  receiving  stolen  goods, 
an  instruction  that  the  jury  might  find  that  ac- 
cused knew  the  goods  to  have  been  stolen,  if 
from  all  the  circumstances  surrounding  him  at 
the  time,  from  what  he  saw  and  heard,  he  should 
haye  come  to  the  conclusion  that  the  property 
was  stolen,  as  a  reasonable  man,  was  proper, 
ander  the  rule  authorizing  proof  of  scienter  by 
circamstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  i  20;  Dec.  Dig.  t 
9.*] 

8.  RxcEivrao  Stolen  Goods  (|  8*)— Guilty 
Knowuedoe. 

In  determining  the  question  of  scienter  in 
a  prosecution  for  receiving  stolen  goods,  the 
Jiizy  is  not  limited  to  the  facts  and  circumstanc- 
es sarrounding  accused  at  the  time  he  received 
the  gw>ds,  but  may  also  consider  his  conduct 
with  reference  to  the  goods  at  the  time  of  re- 
ceiving and  immediately  thereafter. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  S  1«;  Dec.  Dig.  | 
&•] 

9.  Rbceivinq  Stolen  Goods  (8  9*)— Insteuc- 
tions— conbtbtjcnvb  possession. 

Where  two  persons  were  charged  with  re- 
oelving  stolen  goods,  and  the  court  charged  that 
it  was  sufficient  to  constitute  receiving  that 
goods  were  taken  into  defendants'  constructive 
possession,  a  further  instruction  that,  while 
there  must  be  actual  exclusive  possession  by  the 
receiver,  there  may  be  an  actual  joint  posses- 
sion in  two  persons,  which  is  as  to  them  exclu- 
sive,  and   in  such   a  case  mere  manual   posses- 


sion or  concealment  of  the  property  by  one, 
while  the  other  is  acting  with  him  and  standing 
by  and  seeing  the  property  concealed,  is  a  pos- 
session and  concealment  by  both,  although  as  to 
one  the  possession  may  be  constructive,  consti- 
tuted a  sufiScient  explanation  of  constructive 
possession. 

[Ed.  Note.-^For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  i  20;  Dec.  Dig.  I 
9.*] 

Appeal  from  Superior  Conrt,  New  London 
County;    Luden  F.  Burpee,  Judge. 

Leon  Weiner  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

Charles  W.  Comstock  and  John  H.  Barnes, 
for  appellant    Hadlai  A.  Hall,  State's  Atty. 

THAYER,  J.  The  information  charges 
the  defendant'  and  two  others,  Epstein  and 
Needles,  with  the  crime  of  theft.  Needles 
pleaded  guilty,  and  testified  for  the  state 
that  he  and  E/petein  stole  the  property  in 
question,  consisting  of  horses  and  carriage 
and  harnesses,  in  the  state  of  Rhode  Island, 
and  brought  it  to  the  defendant's  farm  In 
Montvllle,  in  this  state.  It  was  the  claim  of 
the  state  tliat  Weiner  was  an  accessory  to 
the  crime,  or  that  be  received  the  goods  and 
concealed  tbem,  knowing  them  to  have  been 
stolen,  and  so  was  punishable  nnder  the  stat- 
ute as  a  principal  thief. 

[1]  The  assignments  of  error  all  relate  to 
the  charge  of  the  court  The  first  claimed 
error  discussed  by  the  defendant  in  bis  brief 
is  not  found  among  his  assigned  errors.  It 
is  based  ni>on  the  court's  neglect  at  one 
point  In  Its  charge,  when  speaking  of  the 
elements  essential  to  constitute  the  crime  of 
receiving  and  concealing  stolen  goods,  to 
state  that  concealing  was  one  of  the  ele- 
ments of  the  crime.  This  was  a  mere  inad- 
vertence, for  the  court  had  previously  in- 
structed the  Jury  that  to  warrant  a  convic- 
tion the  burden  rested  upon  the  state  to 
prove,  beyond  a  reasonable  doubt  that  the 
accused  actually  received  Into  his  possession 
the  goods  or  articles  alleged  to  have  been 
stolen ;  that  after  receiving  them  he  follow- 
ed it  up  by  concealing  them;  and  that  at 
the  time  the  articles  were  received  and  con- 
cealed he  knew  that  they  were  stolen.  Of 
this  no  complaint  is  or  can  be  made  by  the 
accused.  After  this  clear  statement  of  the 
facts  essential  to  be  proved  to  warrant  a 
conviction,  the  accused  could  not  have  been 
harmed  by  the  Inadvertence  complained  of. 

[2,  3]  Having  told  the  Jury  that  the  testi- 
mony of  Needles  was  to  be  regarded  as  that 
of  an  accomplice,  and  that  it  needed  corrob- 
oration, and  having  called  their  attention 
to  certain  corroborating  circumstances  claim- 
ed to  have  been  proved  by  the  state,  the 
court  said  to  the  Jury:  "I  now  call  your 
attention  to  the  fact  that,  now  having  plead- 
ed guilty.  Needles  Is  face  to  face  with  the 
results  of  his  crime ;  that  be  must  face  and 
endure  his  punishment;  and  that  the  falsity 
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or  tratb  of  bis  gtory  can  have  no  longer  any 
effect  opon  the  consequences  of  his  crime." 
This  Is  assigned  for  error  as  Improper  com- 
ment. There  Is  nothing  In  the  record  to 
show  that  any  promise  had  been  held  out  to 
this  witness  that  his  punishmeut  should  be 
mitigated  If  he  testified  for  the  State,  or  that 
the  fact  was  not  as  stated  by  the  court 
Having  told  the  jury  that  the  accomplice 
was  not  a  full  witness,  it  was  not  Improper 
to  call  their  attention  to  the  fact  that  he 
was  testifying  after  conviction,  and  so  with- 
out hope  of  escaping  punishment.  It  was 
not  the  fact  that  he  was  an  accomplice,  but 
the  fact  that  be  was  a  self-confessed  thief, 
which  affected  his  credibility.  It  is  not  now 
the  rule  in  this  state  that  the  testimony  of 
every  accomplice  needs  corroboration.  It  Is 
only  when  moral  turpitude  attaches  to  the 
fact  that  they  are  accessories  that  the  court 
needs  to  caution  the  jury  that  corroboration 
is  necessary.  In  this  case  that  fact  was  pres- 
ent, and  the  court  properly  charged  that 
corroboration  was  necessary.  State  ▼.  Ca- 
rey, 76  Conn.  342,  348,  56  Atl.  632.  So  far 
as  appears,  the  accused  could  not  have  been 
harmed  by  the  comment  complained  of. 

[4]  The  instruction  complained  of  in  the 
second  assignment  of  error  is  too  manifestly 
correct  to  require  comment  If  Welner  and 
Epstein  took  the  harnesses,  part  of  the  stol- 
en property,  from  the  carriage  and  took 
them  Into  a  lot  and  there  placed  them  in 
boxes,  and  nailed  the  boxes  up  and  covered 
them  with  other  boxes,  there  was  evidence 
before  the  jury  which  warranted  them,  if 
they  believed  the  evidence,  in  concluding 
that  the  parties  were  engaged  both  in  the 
receiving  and  concealing  that  portion  of  the 
property,  and  the  Jury  were  so  instructed. 
This  is  the  instruction  complained  of.  This 
Is  not  equivalent  to  telling  the  jury  that  they 
could  from  these  facts  find  the  parties 
guilty  of  receiving  and  concealing  the  goods, 
Rowing  them  to  be  stolen,  nor  does  it  elim- 
inate, as  the  defendant  contends,  the  ques- 
tion Of  guilty  knowledge  from  their  consider- 
ation. The  Jury  were  not  told  that  from 
these  facts  alone  they  could  find  the  parties 
guilty,  or  that  they  had  knowledge  that  the 
goods  was  stolen  property. 

The  third  assignment  of  error  relates  to  a 
portion  of  the  charge  which  purports  to 
state  the  claim  of  the  state  touching  the  con- 
duct of  the  accused.  It  does  not  appear  that 
it  Is  not  a  correct  statement  of  the  claim;  it 
contains  no  statement  of  any  legal  proposi- 
tion; and  the  appeal  presents  no  question 
for  the  consideration  of  this  court 

[6]  In  the  portion  of  the  charge  criticized 
in  the  sixth  assignment  of  error,  the  Jury 
were  told  that  if  from  certain  evidence  re- 
ferred to  by  the  court  they  were  satisfied, 
beyond  reasonable  doubt,  that  Welner,  on 
the  day  after  the  stolen  horses  were  brought 
to  Montvllle,  drove  one  of  them  to  New  Lon- 
don and  attempted  to  sell  it  for  one-half  its 
value,  tbciy  would   be  Justified  in .  finding 


that  he  received  and  concealed  it  It  is 
claimed  that  this  makes  the  guilt  of  Welner 
depend  upon  this  transaction  at  New  Lon- 
don, and  not  upon  his  receiving  and  conceal- 
ing the  horse,  knowing  it  to  be  stolen.  The 
court  was  discussing  the  evidence.  It  had 
already  told  the  Jury  that  to  convict  it  must 
be  proved  that  the  accused  received  and 
concealed  the  horse,  knowing  It  to  be  stolen. 
It  is  to  be  observed  that  in  the  portion  of 
the  charge  now  complained  of,  as  in  the  case 
already  referred  to  under  the  second  assign- 
ment of  error,  the  Jury  were  told,  not  that 
they  would  be  Justified  in  finding  from  the 
transaction  that  the  accused  was  guilty,  or 
that  he  had  guilty  knowledge,  but  that  they 
would  be  Justified  in  finding  that  he  received 
and  concealed  the  property.  Whether  this 
was  strictly  correct  in  the  present  Instance 
we  need  not  inquire,  because  the  appeal  does 
not  raise  the  question.  It  Is  evident  that  it 
Is  not  erroneous  on  the  ground  stated  in  the 
assignments  of  error. 

[J]  Having  once  charged  the  jury  as  to 
what  were  the  essential  elements  of  the 
crime  to  be  established  by  the  state,  it  was 
unnecessary  that  they  should  be  repeated 
In  each  paragraph  of  the  charge  when  the 
court  was  discussing  the  evidence,  and  its 
omission,  when  commenting  on  the  evidence, 
to  again  instruct  the  Jury  that  knowledge 
was  essential  to  be  proved  was  not  error. 
The  seventh  assignment  of  error  which  com- 
plains only  of  such'  omission  is  therefore 
without  substantial  foundation. 

[7]  Referring  to  the  testimony  bearing  on 
Weiner's  knowledge  that  the  property  was 
stolen,  the  court  said  to  the  Jury :  "He  says 
that  no  one  told  him  that  this  was  stolen 
property,  and  that  testimony  has  not  been 
contradicted.  No  one  has  appeared  who  tes- 
tifies that  he  said  to  Welner,  or  who  gave 
him  any  jwsltlve  and  direct  Information, 
that  It  was  stolen  property.  But  If  from 
all  the  circumstances  which  surrounded 
Welner  at  the  time,  from  what  he  saw  and 
heard,  he,  as  a  reasonable  man,  should  have 
come  to  the  conclusion  that  it  was  stolen 
property,  then  you  may  Infer  his  knowledge 
from  such  circumstances  and  facts.  You 
have  only  to  ask  yourselves.  What  kuowl- 
edge  would  a  reasonable  man  of  honest  in- 
tentions infer  or  gather  from  the  facts  and 
circumstances  that  were  around  him,  and 
that  he  saw  and  heard  about  him?"  This 
part  of  the  charge  is  claimed  to  be  erroneous 
in  the  eighth,  ninth,  tenth,  and  eleventh  as- 
signments of  error,  upon  the  ground  stated 
in  the  seventh  assignment  (which  has  Just 
been  considered),  and  also  because  it  permits 
the  Jury  to  infer  that  Welner  had  knowl- 
edge that  the  horse  was  stolen,  "provided 
said  Welner,  as  a  reasonable  man,  from  all 
the  circumstances  that  surrounded  him  at 
the  time  and  from  what  he  saw  and  heard, 
should  have  come  to  the  conclusion  that  the 
horse  was  stolen  property";  and  because  it 
was  in  effect  an  instruction  that  he  might 
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be  found  guilty,  "althongli  kinrn^Iedge  Old 
not  exist  In  his  mind  that  the  horse  had 
been  stolen";  and  because  error,  mistake, 
or  negligence  on  his  part,  in  drawing  his 
conclusion  on  the  facts  that  the  horse  had 
not  been  stolen,  are  made  by  the  Instruction 
the  equivalent  of  a  criminal  knowledge  on 
hl8  part  that  It  had  been  stolen. 

That  knowledge  of  a  fact  may  be  inferred 
as  a  fact  from  other  facts  proven  is  a  well- 
settled  rale  of  evidence.  This  Is  often  the 
only  way  of  establishing  what  lay  In  the 
mind  of  a  i)erson  when  he  performed  an  act, 
or  the  Intent  with  which  he  did  it  Bri- 
dence  of  this  character — drcnmstantial  evi- 
dence— ^fs  constantly  offered  and  received 
for  this  purpose.  It  is  possible  that  the  Jury 
may  draw  a  wrong  inference.  Just  as  they 
may  from  other  evidence.  The  rule  exists. 
And  where  such  evidence  Imlb  been  introduc- 
ed Jurors  are  frequently  and  properly  told 
that  they  may,  not  that  they  must,  infer 
knowledge.  Intent,  or  mental  state  or  condi- 
tion from  such  facts.  The  portion  of  the 
cliarge  in  question  was  more  favorable  to 
the  defendant  than  he  deserved,  for  it  limit- 
ed the  facts  which  the  Jury  were  to  consider 
to  those  surrounding  the  accused  at  the 
time  be  received  the  goods,  and  told  them 
tliat  If  from  these  Welner,  as  a  reasonable 
man  of  honest  intentions,  should  have  come 
to  the  conclusion  that  the  goods  were  stolen 
the  jury  might  find  from  such  circumstances 
and  facts  his  guilty  knowledge.  They  were 
not  told,  as  the  exceptions  assume,  that  the 
Jury  were  to  find  guilty  knowledge  because 
Weiner  should  have  inferred  that  the  goods 
were  stolm.  The  purport  of  the  language 
ia.  and  Its  purpose  manifestly  was,  to  in- 
struct the  jury  that  they  were  not  to  find 
guilty  knowledge  from  these  facts,  unless 
WeSner,  as  a  reasonable  man,  should,  from 
the  same  facts,  have  inferred  at  the  time  be 
received  them  that  the  goods  were  stolen. 

[t]  But  the  jury  were  entitled,  in  determin- 
ing the  question  of  knowledge,  to  consider, 
not  only  those  facts,  but  also  the  conduct  of 
the  accused  himself  at  the  time  he  received 
the  goods,  and  immediately  after,  and  they 
were  so  told  In  another  portion  of  the 
diarge.  If  a  person  on  receiving  stolen  har- 
nesses goes  out  Into  a  lot  and  boxes  them  up 
and  buries  them,  those  are  not  facts  which 
he  is  supposed  to  have  himself  considered  in 
determining  at  the  time  he  received  the  goods 
whether  they  were  stolen;  but  they  are 
very  dgnlDcant  and  important  facta  for  the 
jury  to  consider  in  their  bearing  upon  the 
question  of  his  knowledge  at  the  time  he  se- 
cured the  goods.  Had  the  court  not  Instruct- 
ed the  Jury  in  the  portion  of  the  charge  last 
itfored  to  that  the  defendant's  own  acts, 
condnct,  and  statemmtB  might  be  considered 
by  tbon  In  determining  whether  he  had 
knowledge  of  the  character  of  the  goods,  the 
state  could  complain  of  the  insfmctlbn  to 
whidi  these  exceptions  relate  with  better 
reason  than  the  defendant  does.     But  the 


court  in  the  portion  com]>lalned  of  was  treat- 
ing the  defendant's  claim  and  evidence  that 
no  one  had  told  him  that  the  goods  were 
stolen,  and  no  witness  had  so  testified.  The 
Jury  were  told  that  they  were  not  bound  by 
this,  but  could  find  knowledge  from  facts 
and  drcumstancee,  as  they  had  previously 
been  told,  provided  the  facts  and  circum- 
stances were  such  that  a  reasonable  man  In 
his  situation  should  have  inferred  it.  This 
did  not  make  his  errors  and  mistakes  of 
judgment  in  determining  whether  the  horse 
was  stolen  the  equivalent  of  knowledge  that 
It  was  stolen.  On  the  contrary,  the  jury  un- 
der this  part  of  the  charge  would  not  be 
justified  in  finding  knowledge,  unless  the 
facts  referred  to  were  such  that  a  reasona- 
ble man — the  accused  as  a  reasonable  man — 
should  have  inferred  and  gathered  from 
them  knowledge  that  the  goods  were  stolen. 
This,  as  already  stated,  was  favorable  to  the 
accused. 

The  twelfth  and  thirteenth  assignments 
relate  to  kindred  matters.  Epstein,  who  was 
tried  Jointly  with  Welner,  denied  that  he 
aided  Needles  in  stealing  the  property  in 
Rhode  Island  and  in  bringing  It  Into  this 
state,  and  the  state  claimed  that  if  such 
were  the  case  he  aided  Wdner  in  recovering 
and  concealing  It. 

[9]  The  portions  of  the  charge  selected 
for  attack  under  these  two  assignments  are : 
"To  receive  the  stolen  goods  means  to  take 
them  into  one's  possession,  care,  or  custody ; 
it  is  not  necessary  that  the  accused  should 
take  the  -property  Into  his  manual  jMsses- 
slon — that  is.  Into  his  own  hands;  it  is 
enough  if  he  takes  it  Into  his  constructive 
possession.  •  •  •  It  is  not  necessary 
that  the  evidence  should  show  that  one  of 
the  accused  had  physical  possession  of  any 
or  all  this  property  himself  and  concealed 
it  with  Ills  own  hands,  but  if  be  was  pres- 
ent, then  knowing  that  the  property  had 
been  stolen  and  saw  it  hid  by  another,  and 
k^t  silent  and  refused  to  give  information 
to  an  officer  searching  for  it,  such  conduct, 
unless  explained,  makes  such  accused  per- 
son as  guilty  In  law  as  the  other  whose 
hands  actually  secreted  the  property."  The 
complaint  as  to  the  first  portion  quoted  is 
that  "constructive  possession"  was  not  ex-' 
plained  to  the  Jury.  The  portions  of  the 
charge  omitted  between  the  two  quotations 
sufficiently  explain  what  was  meant  bjr  con- 
structive possession,  for  it  there  appears 
that,  while  there  must  be/  an  actual  exdu- 
sive  possession  by  the  receiver  there  may  be 
an  actual  Joint  possession  In  two  persona, 
which  Is  as  to  them  exclusive.  In  such  a 
case  the  mere  manual  possession  or  conceal- 
ment of  the  property  by  one,  while  the  other 
is  acting  with  him  and  standing  by  and  see- 
ing the  property  concealed,  is  a  possession 
and  concealment  by  l>oth,  although  as  to  one 
the  possession  may  be  in  the  eye  of  the  law 
constructive.  No  further  explanation  of  con- 
structive possession  was  necessary,  and  the 
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defendant  was  sot  harmed  by  the  court's 
faUare  to  farther  define  It. 

There  la  no  error.  The  other  Jadges  con- 
curred. 

(84  Conn.  319) 
HILL  et  al.  t.  CITY  OP  WATERBURT. 
(Supreme  Court  of  Errors  of  Connecticut 
June  15,  19U.) 

1.  MURICIFAL  COBPOBATIONS  (8  611*)— STKKKT 
IMPBOVEUENTS  —  ASSXSSMEItTS  —  AfPSAI,  — 
COUPLAIITT. 

Where  a  complaint  by  objectors  appealing 
from  special  assessments  for  street  impiove- 
ments  averred  that  the  assessments  had  been 
made,  and  did  not  allege  that  the  city  had  no  au- 
thority under  its  charter,  votes,  or  layout  to 
make  the  improvements  or  any  part  thereof, 
such  authority  would  be  deemed  admitted.' 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {i  1183,  1184;  Dec 
Dig.  I  611.*] 

2.  MunioiPAi,  CoBFOBATioRB  (S  Sll*)— Street 

IlCPBOVKMENTS  —  ASSESSUEirTB  —  AfFBAL  — 
NaTUBE  of  PBOCEEDIIf  O. 

Where  a  city  charter  authorized  a  party 
aggrieved  by  an  assessment  for  street  improve- 
ments to  apply  for  relief  to  the  superior  court, 
such  proceeding  being  judicial  in  its  nature,  the 
grounds  relied  on  for  relief  must  be  stated  in 
the  complaint. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  118S,  1184;  Dec. 
Dig.  i  511.*1 

8.  APPEAI.  and  EBBOB  ({  1095*)— ENDINGS— 

Review. 

Where  on  appeal  from  assessments  for 
street  improvements  the  court,  after  full  hearing, 
found  on  proper  evidence  that  one  of  the  assess- 
ments was  excessive  and  reduced  the  same,  and 
that  two  others  were  not,  such  finding  would  not 
be  reversed  on  further  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4268,  4329,  4330;  Dec. 
Dig.  i  1095.»] 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Haven 
County;    Joel  H.  Reed,  Judge. 

Appeals  by  Charlotte  B.  Hill,  Amelia  C. 
Benedict,  and  Albert  I.  Chatfield  from  assess- 
ment of  special  benefits  made  by  the  City  of 
Waterbury  on  account  of  improvements  in 
Great  Brook.  From  a  judgment  in  the  Chat- 
field  Case  reducing  the  assessment  from  $1,- 
519.14  to  $759.72,  and  affirming  the  assess- 
ment against  the  other  objectors,  they  ap- 
peal.   Affirmed. 

Nathaniel  R.  Bronson,  Lawrence  L.  Lewis, 
and  Charles  E.  Hart,  Jr.,  for  appellants. 
Francis  P.  auilfoile,  for  appellee. 

RORABACK,  J.  An  examination  of  the 
charter  of  the  city  of  Waterbury  granting 
the  right  of  appeal  shows  that  when  "any 
party  shall  feel  aggrieved  by  any  act  of 
the  board  of  aldermen  or  of  any  department 
may,  within  twenty  days  after  the  doing 
of  the  act  by  which  he  claims  to  be  ag- 
grieved, appeal  from  said  action  to  the  sn- 
perior  court  in  and  for  New  Hav«i  county 
at  its  next  r^ular  return  day,  or  next  bat 


one,  after  the  date  of  salA  appeal;  proTideO, 
he  give  notice  thereof  to  said  dty  by  leav- 
ing a  copy  of  said  appeal  with  the  city  clerk, 
or  at  his  usual  place  of  abode,  within  twen- 
ty days  after  the  doing  of  such  act.  Said 
superior  court  shall  require  such  appellant 
to  file  his  reason  for  such  appeal,  and  may, 
by  committee  or  otherwise,  inquire  into  tlie 
allegations  and  reasons  of  appeal  duly  made, 
as  aforesaid."  The  acts  of  the  defendant 
complained  of  are  stated  in  the  appeals  in 
the  following  language:  "On  said  day  the 
board  of  aldermen  in  said  dty  voted  to  lay 
out  Great  brook  from  the  end  of  the  pres- 
ent layout  to  Naugatnck  river  as  same  was 
accepted  by  said  board  of  aldermen  Novem- 
ber 2,  1008,  and  approved  November  3,  1908. 
On  the  3d  of  May,  1909,  the  bureau  of  as- 
sessment In  and  for  the  city  of  Waterbury 
made  a  report  to  the  board  of  aldermen  for 
said  city,  assessing  the  benefits  accruing  to 
the  appellant,  the  plaintiff,  by  the  layout 
of  said  Great  brook,  a  copy  of  which  report 
is  hereto  annexed  and  marked  'Exhibit  A.' 
On  the  3d  day  of  May,  1900,  said  board  of 
aldermen  accepted  said  reportv  confirming 
and  ad<^ting  the  assessmoit  of  benefits  and 
damages  therein  and  thereby  made;  and  on 
the  5th  day  of  May,  1909,  the  same  was  ap- 
proved. The  plaintiff  was  aggrieved  by  said 
act  of  said  board  of  aldermen  In  accepting 
said  report  confirming  and  adopting  said  as- 
sessment of  benefits  and  damages,  in  that 
award  to  the  plaintiff  of  benefits  is  excessive 
and  inequitable."  In  the  Benedict  Case  the 
court  finds  that  the  amount  was  proper  on 
the  basis  of  actual  benefit  In  the  Hill  Case 
It  appears  that  the  court  finds  that  the  as- 
sessment was  Just  and  equitable.  In  the 
Chatfield  Case  the  record  shows  that  the 
court  assessed  what  It  deemed  fair  and  eq- 
uitable, and  reduced  the  amount  of  the  as- 
sessment made  by  the  dty. 

The  plaintiffs  have  made  no  motion  for 
a  correction  of  the  findings,  bat  claim  that 
the  trial  court  erred  in  overruling  the  follow- 
ing claims  of  law  made  up<»  the  triaL  "Un- 
less votes  state  purpose  for  which  work  Is 
to  be  done,  there  is  no  authority  for  doing 
any  part  not  shown  in  the  vote;  hence  no 
right  to  assess  benefits  for  that  part  As- 
sessment to  all  abutting  properties  alike  at 
a  given  rate  per  foot  is  not  in  compliance 
with  the  charter.  No  expense  can  be  made 
the  basis  of  assessment  of  benefits  which  Is 
not  shown  In  the  layout  Therefore  no  claim 
can  be  made  on  footings,  for  there  are  none 
In  the  layout  The  layout  controls  the  dty, 
and  aa  a  corollary  the  dty  cannot  be  bur- 
dened with  the  responsibility  for  anything 
not  therein  contained,  nor  can  it  extend  its 
powers  beyond  what  is  permitted  by  its  char- 
ter. The  dty  charter  provides  that  assess- 
ment of  benefits  shall  be  made  against  prop- 
erty 'affected  thereby.'  If  the  charter  pro- 
vision is  not  allowed,  the  whole  assessment 
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shoold  fiiU.  The  dty  charter  does  not  tea- 
thorize  the  building  of  a  cover  of  any  kind 
oyer  Great  brook,  and  tlie  city  cannot  pro- 
ceed farther 'in  connection  with  the  work 
done  on  Great  brook  than  the  dty  authoriz- 
es. The  city  lias  no  right  in  law  to  assess 
aa  boieflts  any  part  of  the  expense  or  cost 
of  work  In  nature  of  cover  done  over  this 
brook."  [1]  The  plalntUfs  did  not  allege  in 
their  complaints  either  directly  or  by  impli- 
cation that  the  city  had  no  authority  under 
its  charter,  votes,  or  layout  to  make  this 
public  Improvement  or  any  part  of  it.  Upon 
the  other  hand,  the  complaints  now  t>efore  us 
expressly  aver  that  the  assessments  had  been 
made.  These  are  facts  which  for  the  purpos- 
es of  these  actions  should  be  taken  as  true. 
The  plaintiffs  base  their  cause  of  action 
upon  these  proceedings,  so  that  M  is  now 
too  late  to  say  that  they  are  void.  Fer- 
ris T.  Hard.  135  N.  Y.  354,  32  N.  B.  129; 
Crosby  ft  Co.  y.  B.  &  A.  R.  Co.,  180  Mass. 
252.  2S4,  62  N.  B.  950.  If  these  parties  wish- 
ed to  challenge  the  power  and  authority  of 
the  dty  to  make  these  assessments  for  a 
lack  of  authority  as  set  forth  in  their  claims 
of  error,  they  should  have  alleged  this  in 
their  complaints. 

[2]  In  the  case  of  Bowdltdi  ▼.  New  Hnvea, 
40  Conn.  610,  this  court  stated:  "The  alle- 
gation in  the  petition  under  which  It  was  of- 
fered, that  said  assessment  was  not  laid  ac- 
cording to  law,'  is  too  indefinite.  The  provi- 
sion in  the  charter  authorizing  the  party  ag- 
grieved to  make  written  application  for  re- 
lief to  the  soperior  court  implies  that  the 
grounds  for  reli^  shonid  be  stated.  This  is 
a  Jadlclal  proceeding,  and  there  is  the  same 
reason  for  requiring  a  party  who  resorts  to 
it  to  state  specifically  the  reasons  for  appeal- 
ing as  there  is  In  requiring  the  plaintiff  In 
an  action  at  law  to  state  his  cause  of  action, 
or  the  petitioner  In  a  bill  in  equity  to  state 
the  facts  on  which  he  bases  his  claim  to  a 
decree."  This  was  an  appeal  from  an  assess- 
moit  for  the  expense  of  paving  a  street.  In 
the  case  of  Ives  v.  Goshen,  63  Conn.  82,  26 
Atl.  846,  an  appeal  from  a  board  of  relief,  it 
la  stated  that  "the  all-suffldent  answer  to 
the  appellant's  present  claim  is  that  be  does 
not  complain  of  a  disproportionate  assess- 
ment, nor  did  be  appeal  to  the  superior 
court  on  that  account  The  grievance  alleged 
is,  as  we  have  said,  tliat  his  own  property 
is  assessed  in  excess  of  the  statutory  limit 
The  relief  sought  \a  a  reduction  of  the  as> 
sessment  of  the  statutory  limit  The  griev- 
ance at  the  basis  of  the  present  daim  Is  that 
the  property  of  others  has  been  'assessed 
bdow  the  stattrtory  limit" 

The  only  questions  properly  in  issue  be- 
fore the  trial  court  were  whether  these  as- 
■essniKits  were  excessive  and  inequitable. 

[i]  After  a  full  hearing,  the  court  below 
has  fonnd  these  issues  agaUist  two  of  the 
plaintiffs.  It  has  found  that  two  of  these  as- 
sessments were  not  excessive  and  inequita- 


ble. In  the  other  appeal  tbe  assessments 
made  by  the  city  authorities  had  been  ad- 
justed to  meet  the  equitable  requirements  of 
his  particular  case.  The  record  discloses 
that,  under  the  Issues  presented  to  the  court, 
these  facts  were  found  upon  proper  evidence, 
and  that  no  error  occurred  In  the  trial  which 
affects  the  findings. 

There  are  other  groonds  upon  which  ap- 
pellants rely;  but  as  we  have  Just  Indicated, 
these  claims  do  not  come  within  the  scope  of 
the  appeal,  and  cannot  be  successfully  relied 
upon  by  the  appellants  to  set  aside  these  as- 
sessments. 

There  is  no  error.  The  other  Judges  con- 
curred, except  WHEELER,  J.,  who  dissented. 


an  Conn.  38S) 
GITIZE3NS'  ASS'N  v.  CITY  OP  BRIDGB- 
PORT. 

(Supreme  Gonrt  of  Errors  of  Connecticut 
June  IS,  1911.) 

1,  MUNIOIBAI,  OOKPOBATIONS  (f  511*)— StEJDBT 
lUPROVKUERTB  —  ASSESSMENTS  —  APPEAI,  — 
NaTUBB  or  PBOCEEDIiras  —  Bdbder  0» 
Peoof. 

Bridgeport  City  Charter,  {  69  (15  Sp.  Laws, 
p.  623),  provides  that  any  person  aggrieved  by 
an  appraisal  of  bene6ts  and  damages  or  by  the 
common  coundl  in  making  assessments  may  ap- 
ply for  relief  to  the  superior  court,  which,  by 
committee  or  otherwise,  may  inquire  into  such 
application,  and  may  confirm,  annul,  or  modify 
the  assessments.  Held,  that  such  application  to 
a  superior  court  was  not  an  appeal  in  the  sense 
that  it  required  a  trial  of  the  proceeding  de 
novo,  and  that  in  such  proceeding  the  assess- 
ment would  be  presumed  valid  and  correct  except 
in  so  far  as  they  might  be  shown  otherwise  by 
the  objector;  the  burden  of  proof  ot  error  t>eing 
on  him. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  611.*] 

2.  MtTNTciPAL  Corporations  (8  466*)- Street 
Paving  —  Assessment  —  Distribution  of 
Costs — Citt  Chabtkb — Consttruction. 

Bridgeport  City  Charter,  g  60  (15  Sp. 
Laws,  p.  518),  provides  that  the  board  of  ap- 
praisal shall  have  exclusive  jurisdiction  of 
appraising  and  apportioning  the  benefits  and 
damages  from  public  Improvements.  Section  61 
(pap  519)  requires  the  board  to  ascertain  who 
will  be  damaged  by  a  public  improvement  and 
the  amount  thereof  over  and  above  any  special 
benefits,  but  that  the  whole  amounts  of  benefits 
assessed  shall  not  exceed  the  whole  amount  of 
damages  assessed.  Section  67  (page  522)  de- 
clares that  the  council  shall  have  power  to  order 
the  paving  of  streets  and  to  cause  to  be  assessed 
one-balf  of  the  expense  on  the  persons  whose 
property  may  be  specially  benefited,  tiie  assess- 
ments to  be  made  as  in  the  case  of  sewers,  in 
which  case  the  board  of  appraisal  in  making 
an  assessment  is  limited  to  the  amount  of  spedal 
benefits.  Held,  that  section  67  was  constitution- 
al, and  did  not  require  the  board  of  appraisal 
to  assess  one-half  of  the  cost  of  street  paving 
against  the  city  at  large  irrespective  of  the  ques- 
tion of  benefit,  but  gave  the  board  exclusive 
jurisdiction  of  assessing  and  apportioninK  all 
benefits  and  damages ;  its  discretion  being  limit- 
ed only  to  the  amount  of  the  special  benefits 
received. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  i  1109;  Dec  Dig.  f 
466.*] 
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8.  MmnciPAi,  CoBFOBATioNB  a  414*)— Stbimt 

IMPKOVEMKNTS    —    RECONBTaUOTIOW    —    AS- 
8X8SMENT— PBOPEBTT  OwNEB. 

The  liability  of  abutting  property  owners 
to  asaessment  for  the  improvement  of  a  street 
is  not  limited  to  its  original  construction,  but 
the  cost  of  repaving,  when  necessary  to  keep  the 
street  in  proper  condition,  ma;  also  be  assessed 
against  tliem  as  special  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1006,  1017;  Dec 
Dig.  S  414.*] 

Appeal  from  Court  of  Common  Pleas, 
Fairfield  County;  Howard  B.   Scott,  Judge. 

An  assessment  of  benefits  for  repaying  a 
main  street  In  the  City  of  Bridgeport  hav- 
ing been  levied,  the  Citizens*  Association  ap- 
peal to  the  Superior  Court,  by  which  the  as- 
sessment was  affirmed,  and  the  association 
appeals.    Affirmed. 

Spotswood  D.  Bowers,  for  appellant 
Thomas  M.  CulUnan,  for  appellee. 

RORABACK,  3.  The  plalntlft  In  its  com- 
plaint alleges :  "(2)  That  before  the  6th  day 
of  July,  1910,  the  defendant,  acting  through 
Its  common  council,  ordered  the  said  Main 
street  upon  which  the  'said  property  of 
plaintiff  is  situated  to  be  repaved  with  a 
wooden  block  pavement,  and  caused  the 
same  to  be  laid,  and  on  said  5th  day  of  July 
referred  the  matter  of  such  repaving  to  Its 
board  of  appraisal  of  benefits  and  damages 
for  the  ascertainment  of  what  benefit,  If 
any,  the  plalntUI  bad  received  from  such 
repaving,  and  on  said  date  said  board  of  ap- 
praisal of  benefits  and  damages,  In  opposi- 
tion to  the  protest  of  plaintiff,  assessed  as 
benefits  to  plaintiff  for  such  repaving  the 
sum  of  1180.85,  and  so  reported  the  same 
to  the  said  common  council,  which  on  the 
1st  day  of  August,  1910,  approved  the  same, 
and  gave  to  plaintiff  public  notice  of  such 
approval.  (3)  Plaintiff  has  heretofore  been 
twice  assessed  for  so-called  permanent  pav- 
ing of  said  Main  street,  and  has  duly  paid 
the  same,  and.  If  at  any  time  any  special 
benefit  had  been  derived  by  plaintiff  from 
the  paving  of  said  street,  plaintiff  has  been 
duly  paid  for  such  benefit.  Plaintiff  fur- 
ther says  that  said  Main  street  Is  the  prin- 
cipal business  street  In  said  city  of  Bridge- 
port, and  that  any  benefit  resulting  from 
the  paving  of  said  Main  street  Is  equally 
shared  by  the  whole  municipality,  and  that 
such  Is  especially  true  after  plaintiff  has 
been  twice  assessed  and  paid  for  especial 
benefits.  Wherefore  plaintiff  feels  aggrieved 
at  the  action  of  said  board  of  appraisal  of 
benefits  and  damages  In  so  levying  said  as- 
sessment, and  makes  hereby  written  applica- 
tion for  relief  to  this  court  (4)  Plaintiff 
further  says  that  the  provisions  of  the 
charter  of  the  city  of  Bridgeport  under 
which  the  alleged  assessment  was  made  are 
repugnant  to  the  Constitution  of  the  United 
States  and  the  state  of  Connecticut   and 


therefore  ToId."  The  .defendant  admitted 
paragraph  2,  and  denied  4,  and  denied  para- 
graph 8,  except  "that  It  is  admitted  that 
the  plaintiff  has  heretofore  been  twice  as- 
sessed for  paving  said  Main  street  and  has 
paid  the  same,  once  on  September  14,  1882, 
and  once  on  January  4,  1809,  for  an  asphalt 
pavement"  The  Issues  were  found  for  the 
defendant,  and  the  plaintiff  appealed  to 
this  court 

[1]  The  reasons  of  appeal  assign  five  er- 
rors; the  substance  of  the  first  one  being 
that  the  court  erred  because  it  refused  to 
rule  that  the  proceeding  was  a  strict  appeal 
and  required  a  trial  de  novo,  and  that  the 
city  of  Bridgeport  should  therefore  proceed 
to  prove  all  the  facts  necessary  to  be  proven 
to  authorize  an  assessment  by  said  board 
of  appraisal  of  benefits  and  damages  against 
the  property  of  this  appellant  Although 
this  action  is  in  the  nature  of  an  appeal, 
yet  for  the  purposes  of  this  case  It  should 
not  be  so  considered  in  the  original  and 
technical  sense  of  that  word.  The  proceed* 
Ing  furnished  for  a  transfer  from  the  low- 
er to  the  appellate  court  in  this  class  of 
cases  Is  purely  statutory.  Therefore  the 
statute  authorizing  the  remedy  should  be 
consulted  to  ascertain  the  procedure  that 
should  govern  trials  like  this  one.  Section 
69  of  the  charter  of  the  dty  of  Bridgeport 
(Sp.  Laws  1907,  p.  623)  provides  that  any 
person  aggrieved  by  any  act  of  the  board  of 
appraisal  of  benefits  and  damages  or  of  the 
common  coimcU  in  making  assessments  as 
authorized  may,  within  30  days  after  public 
notice  Is  given  of  acceptance  by  the  common 
council  of  the  report  of  said  board,  make 
application  for  relief  to  the  superior  court, 
and,  said  application  having  been  duly  made 
and  served,  the  superior  court  "may,  by  com- 
mittee, or  otherwise.  Inquire  into  the  allega- 
tions of  such  application  duly  made  as  afore- 
said, and  may  confirm,  annul,  or  modify 
the  said  assessments."  It  will  be  noticed 
that  this  act  does  not  refer  to  the  proceed- 
ing as  an  appeal,  but  as  an  application  for 
relief,  and  that  under  It  the  court,  by  com- 
mittee or  otherwise,  may  inquire  into  the 
allegations  of  the  application  duly  made.  It 
is  apparent  that  in  proceedings  of  the  char- 
acter of  the  one  now  under  review  It  was 
the  Intent  of  the  makers  of  this  statute,  that 
the  assessments  made  by  the  municipal  ao- 
thorltles  should  be  treated  as  valid  and  cor- 
rect, except  In  so  far  as  they  might  be  qne»- 
tioned  by  the  allegations  contained  In  the 
applications  for  relief.  See  Park  City  Yacht 
Club  V.  Bridgeport  81  Conn.  81,  70  Atl.  631 ; 
Hill  et  al.  V.  Waterbury,  84  Conn.  319,  80 
Atl.  202.  It  has  been  held  by  this  court  that 
these  actions  are  judicial  proceedings,  and 
that  parties  who  resort  to  them  must  state 
their  cases  as  In  actions  at  law.  Bowdltch 
V.  New  Haven,  40  Conn.  610;  Hill  et  al.  v. 
Waterbury.  84  Conn.  319,  80  AO.  202.    There 
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la  good  reason  for  boldlng  that  this  plaintiff 
had  the  burden  of  establishing  such  of  the 
allegations  of  Its  complaint  as  were  dmled 
by  the  defendant  It  Is  an  elementary  rule 
that,  T»heneyer  the  existence  of  any  fact  Is 
necessary  In  order  that  a  party  may  make 
ont  his  case  or  establish  his  defense,  the 
burden  Is  on  snch  party  to  shorw  the  exlst- 
oice  of  snch  fact.  It  cannot  serlonaly  be 
claimed  that  the  plaintiff  would  have  been 
entitled  to  a  Judgment  In  the  court  below  If 
no  allegations  of  fact  had  been  made  In  Its 
application  for  relief,  or  that  It  would  have 
obtained  a  decision  In  Its  favor  If  no  evl- 
dence  at  all  had  been  glyen.  Upon  the  ques- 
tions In  Issue  under  the  pleadings,  the  plaln- 
tur  held  the  affirmative  throughout  the  trial, 
and  Its  rdatlons  to  these  questions  never 
changed.  Therefore  It  was  not  error  for 
the  trial  court  to  bold  that  the  defendant 
«lty  was  not  bound  to  prove  all  the  facts 
necessary  to  establish  a  lawful  assessment 
against  the  plaintiff. 

There  Is  no  merit  In  the  plalntlfTs  claim 
that  It  was  Incumbent  upon  the  defendant  to 
int>ve  all  the  facts  necessary  to  esthbllsh  a 
valid  assessment  against  the  plalntlfTs  prop- 
erty. As  we  have  just  stated,  the  city  of 
Bridgeport  was  not  bound  to  disprove  the 
platntlflTs  case  In  the  absence  of  pleadings 
And  evidence  to  establish  one. 

What  we  have  already  said  as  to  the  first 
and  second  assignments  of  error  Is  decisive 
■vt  the  question  presented  by  the  third  as- 
-algnment  of  error. 

[2]  Section  67  of  the  charter  of  the  dty 
4»f  Bridgeport  (Special  Iaws  1907,  p.  622) 
provides  that  "the  common  council  shall 
have  power  to  order  that  any  street  or  high- 
way, now  or  hereaftler  existing,  shall  be 
paved,  cobbled,  macadamized,  asphalted,  or 
otherwise  Improved,  and  to  cause  all  sndi 
orders  to  be  executed.  It  shall  have  power, 
npon  the  execution  of  any  such  order,  to 
cause  to  be  assessed  one-half  of  snch  ex- 
pense npon  the  persons  whose  property  may 
be  specially  benefited  thereby;  and  notice 
of  such  proposed  Improvement  shall  be  glv- 
■en,  and  the  assessments  therefor  shall  be 
made,  published,  collected,  or  secured,  as 
the  case  may  be.  In  the  same  manner  as 
provided  and  required  in  the  case  of  sew- 
ers." Section  60  of  the  charter  (Special 
Laws  1S07,  p.  518)  provides  that  "the  board 
of  appraisal  of  benefits  and  damages  shall 
have  the  exclusive  Jurisdiction  of  apprais- 
ing, assessing,  and  apportioning  all  benefits 
and  damages,  accruing  or  resulting  to  any 
persons  from  such  public  Improvement,  or 
from  the  construction  or  purchase  of  any 
sewer  or  sewers,  or  from  any  other  public 
improvement  In  the  cit^  whatsoever  which 
shall  be  ordered  or  determined  upon  by  the 
common  council,  and  in  connection  with 
which  an  appraisal  of  benefits  and  damages 
is  required  by  this  act  to  be  made."  In 
July,  1910,  the  board  of  appraisal  of  bene- 
fits and  damages  assessed  one-half  of  the 


cost  of  the  pavement,  exclusive  of  the  por- 
tion thereof  paved  by  the  street  railway  com- 
pany operating  its  cars  on  Main  street, 
against  the  abuttlDg  property  owners,  and 
assessed  the  sum  of  $180.85  as  the  plaintiff's 
proportionate  share  thereof,  and  found  that 
the  property  was  benefited  to  an  equal 
amount  thereto.  The  report  of  the  board 
of  appraisal  of  benefits  and  damages  on  this 
pavement  was  accepted  by  the  common  coun- 
cil of  the  city  In  the  manner  provided  by  the 
city  charter.  Section  61  of  the  charter  (Spe- 
cial Laws  1907,  p.  519)  In  part  provides  that 
the  board  of  appraisal  "shall  ascertain  and 
determine  what  person  or  persons  will  be 
damaged  by  such  taking  of  land  or  such  pub- 
lic improvement  as  aforesaid,  and  the  amount 
thereof,  over  and  above  any  special  benefits 
such  person  or  persons  may  receive  there- 
from; also  what  other  person  or  persons  will 
be  especially  benefited  by  such  taking  of  land 
or  public  Improvements  as  aforesaid,  and  the 
amount  thereof  over  and  above  any  damages 
such  person  or  persons  may  receive  therefrom; 
also  what  other  person  or  persons  will  re- 
ceive an  equal  amount  of  damages  and  ben- 
efits therefrom.  But  the  whole  amounts  of 
benefits  assessed  for  any  particular  public 
Improvement  shall  not  exceed  ~the  whole 
amount  of  damages  assessed  on  account  of 
said  public  Improvement  It  shall  report 
the  amount  of  damages  and  benefits  thus  as- 
certained and  determined,  and  the  names  of 
the  persons  to  whom  the  same  respectively 
appertain  and  belong,  to  the  common  coun- 
cil." That  portion  of  section  67  of  the  char- 
ter which  states  that  the  common  council 
shall  have  power  to  cause  to  be  assessed 
one-half  of  such  expense  npon  the  persons 
whose  property  may  be  specially  benefited 
thereby,  when  standing  alone  seems  to  sus- 
tain the  plalntlfTs  contention  that  It  may 
be  mandatory  upon  the  board  of  appraisal  to 
assess  one-half  the  cost  irrespective  of  the 
question  of  benefit  But  the  language  of 
this  section  as  a  whole  does  not  warrant 
such  an  Interpretation.  In  section  67  it 
is  also  stated  that  the  assessments  therein 
shall  be  made,  published,  collected,  or  se- 
cured, as  the  case  may  be,  in  the  same  man- 
ner as  provided  in  the  case  of  sewers.  In 
the  section  relating  to  sewers  It  appears 
that  the  board  of  appraisal  In  making  an 
assessment  Is  limited  to  the  amount  of  the 
special  benefits.  The  wording  of  section  67 
of  the  charter  that  the  common  council 
shall  have  the  power  to  cause  to  be  assessed 
one-half  of  such  expense  upon  the  persons 
whose  property  may  be  specially  benefited 
thereby  Is  to  be  Interpreted  as  a  limitation 
of  the  powers  of  the  common  council  as  to 
the  amount  of  the  expense  of  the  benefits 
which  may  be  assessed.  The  board  of  ap- 
praisal Is  the  body  which,  under  the  char- 
ter, has  the  exclusive  Jurisdiction  of  as- 
sessing and  apportioning  all  benefits  and  dam- 
ages, and  Is  limited  In  making  assessments 
to  the  amount  of  the  special  benefits  recelv- 
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ed.  Tbe  plalntUTs  contention  In  this  con- 
nection Is  entirely  problematical.  It  does 
'  not  appear  whether  it  le  claimed  that  the 
assessment  complained  of  was  not  limited  to 
the  value  of  the  special  benefit  received. 
Indeed,  the  record  discloses  that  the  proper- 
ty of  the  plaintiff  has  been  specially  bene- 
fited   to    tbe    amount   of    the    assessmenL 

There  is  no  merit  in  the  contention  that 
section  67  of  the  charter  Is  nnconstitutional. 

The  claim  is  made  that,  because  the  street 
has  once  been  paved  in  part  at  the  cost  of 
the  plaintiff,  no  further  paving  can  be  done 
at  its  expense,  but  that,  if  done,  it  must  be 
done  with  the  public  funds.  Section  4  of  the 
diarter  of  the  city  of  Bridgeport  (Special 
Laws  1907,  p.  495)  provides  that  all  burdens 
and  all  expenses  for  tbe  constrnction  and 
maintenance  of  highways  and  bridges  shall 
thereafter  be  borne  by  the  city,  and  shall  be 
defrayed  out  of  the  treasury  of  the  city,  ex- 
cept as  therein  otherwise  provided.  By  the 
provisions  of  section  67  of  the  charter  here- 
inbefore considered  It  appears  that  the  city 
has  the  power  to  order  that  any  street  or 
highway  shall  be  paved  in  part  by  such  per- 
son or  persons  as  will  be  specially  benefited 
t>y  such  public  improvement,  limiting  the 
assessment  to  the  value  of  the  benefits  re- 
ceived. 

[3]  It  is  well  setUed  in  this  state  that  the 
cost  of  tbe  original  construction  of  the 
streets  may  be  to  a  limited  extent  Imposed 
upon  the  abutting  landowners.  We  are  un- 
able to  discover  any  sufficient  reason  why  the 
construction  of  such  streets  may  not  in  the 
same  way  also  be  assessed  against  the  owners 
of  the  same  kind  of  property.  The  original 
improvement  enhances  the  value  of  lots  ad- 
jacent to  the  street  improved  by  making  It 
accessible  to  the  public  and  attracting  trade 
and  population.  This  enhanced  value  can 
be  preserved  in  no  other  way  than  by  Its 
reconstruction  when  too  much  worn  to  be 
longer  repaired.  The  right  to  Impose  this 
kind  of  local  taxation  depends  upon  the  en- 
joyment by  the  persons  taxed  of  special 
benefits  arising  therefrom,  and  for  the  pur- 
poses of  this  case  there  can  be  no  substantial 
difference  between  the  pavement  or  repave- 
ment  of  the  street  under  consideration.  Fair 
Haven  4  W.  K.  Co.  v.  New  Haven,  77  Conn. 
219,  224,  68  AtL  703. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 

(84  Oann.  429) 

BLANCHARD  v.  MAXSON. 

(Supreme  Court  of  Ettoib  of  Connecticut 
June  15, 1911.) 

t.  Ba6KVBIITS(S8*)— BASBlfENTSAPPXTBTENAITT 
OB  IK  GBOSS— WAT. 

An  easement  for  a  right  of  way  will  not  be 
presumed  to  be  in  gross,  when  it  can  fairly  be 
construed  to  be  appurtenant  to  land. 

[Bd.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  H  8-12;   Dec.  Dig.  {  3.*] 


2.  Basements  ({  8*)— Bxmrr  or  Biobt— Ehc- 
PBESs  Grant. 

Whether  an  easement  of  way  Is  In  gross 
or  appurtenant  Is  to  be  determined  from  the  in- 
tent of  the  parties  as  gathered  from  the  lan- 
guage used  to  express  It,  read  in  the  light  of 
the  surrounding  circumstances,  such  as  the  rela- 
tion of  the  right  of  way  to  the  estates  of  the 
person  to  whom  the  grant  is  made,  and  of  the 
person  by  whom  it  is  reserved  or  excepted,  and 
the  necessity  it  will  meet  or  the  benefit  it  will 
contribute  to  the  enjoyment  of  such  estate  by 
its  owner. 

[EJd.   Note.— For  other  cases,  see  Basements, 
Cent  Dig.  iS  8-12;  Dec.  Dig.  i  3.*] 

3.  Basements  (|  8*)  — EIxtknt  or  Right  — 
Wat. 

Parties  owning  contiguous  lots  entered  into 
an  indenture,  which,  after  reciting  that  each 
IMirty  was  tbe 'owner  of  a  six-foot  strip  on  either 
side  of  the  boundary  between  their  lots,  a^eed 
that  the  twelve-foot  parcel  should  remam  a 
lane  for  the  use  and  benefit  of  the  contracting 
parties  and  their  heirs  and  assigns  forever,  and 
covenanted  and  confirmed  to  each  other  the  de- 
scribed parcels  of  Isnd  with  the  appurtenances, 
to  have  and  to  hold  according  to  the  conditions 
of  the  agreement.  Held,  that  the  agreement 
created  easements  appurtenant  to  the  lands  of 
the  parties. 

[EJd.  Note.— For  other  cases,  see  Basements^ 
Cent  Dig.  i§  8-12;  Dec.  Dig.  {  3.*] 

4.  Basements  (8  3*)— Express  Grant— Som- 
ciENCT  OF  Words  of  Convetance. 

Where  the  language  of  a  conveyance  Is  apt 
and  snflicient  to  pass  an  easement  appurtenant 
to  the  lands  conveyed,  it  will  pass,  although  it 
may  not  be  otherwise  described. 

[Ed.   Note.— For  other  cases,  see  Easements, 
Cent  Dig.  fS  8-12;  Dec.  Dig.  {  3.*] 

5.  EJasements   (J    27*)— Tebminatioh— Umow 
or  Dominant  and  Skbvient  Estates. 

An  easement  of  way  may  become  extin- 
guished by  the  union  in  the  same  person  of  the 
title  in  fee  to  both  the  dominant  and  servient 
estates,  or  by  the  union  of  lesser  estates  of  in- 
heritance equal  in  quality  and  circumstances  or 
right;  but,  where  the  same  person  holds  Mther 
the  dominant  or  servient  estate  in  severalty  and 
the  corresponding  dominant  or  servient  estate 
as  to  only  a  fractional  part  thereof,  there  will 
be  no  extinguishment  of  the  way. 

[Ed.  Note.— For  other  cases,   see  Basements, 
Cent.  Dig.  i  75;  Dec.  Dig.  g  27.»] 

6.  EJasements    (I    86*)  —  Evidence  —  Bxtik- 

OTJISHMENT. 

Evidence,  in  trespass  for  the  obstruction  of 
a  right  of  way,  held  insufficient  to  show  that 
the  way  had  ever  been  extinguished  by  a  merger 
of  tbe  dominant  and  servient  estates. 

[Eid.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  93;  Dec.  Dig.  S  86.*] 

7.  BOUNDABIEB      (|     33*)  — GRANT     Or     LiAUD 

Bounded  bt  Wat— Pbestjmptionb. 

There  Is  no  presumption  that  the  grantee 
of  land  bounded  by  a  way  takes  title  to  the  mid- 
dle of  the  way. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  i  33.*] 

8.  E<ASEMENTS   (8   61*) — REMOVAL  OF  ObSTBUO- 

TioN— Nuisance. 

Where  defendant  has  an  appurtenant  ease- 
ment of  way,  the  fact  that  he  has  never  owned 
tbe  fee  to  any  part  of  the  land  included  in  the 
way  does  not  affect  his  right  to  keep  it  free 
from  obstructions,  and  any  structure  which 
should  not  properly  be  placed  thereon  and  which 
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constitutes  an  obstruction  to  his  full  use  of  the 
way  is  removable  by  him  as  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Ekuements, 
Gent.  Dig.  i  132;  Dec.  Dig.  i  «1.*] 
9.  Babekebtb  (S  58*)— Bemotai.  or  Obbtbuo- 

TIOW — BXTEST  OF  OBSTBDCTION. 

Where  a  tenant  has  an  appurtenant  right 
of  way,  the  fact  that  a  fence  erected  thereon 
does  not  wholly  prevent  passage  up  and  down 
the  way  will  not  render  it  a  lawful  obstruction, 
since,  u  it  was  built  without  justification  and 
materially  Interferes  with  the  tenant's  use  of 
the  easement  of  the  way,  or  renders  the  use 
less  beneficial  or  convenient,  it  is  a  nuisance 
which  the  tenant  may  abate  or  remove. 

IBd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  if  121-127 ;   Dec.  Dig.  §  58.*] 

Appeal  from  Court  of  Comnum  iPleaa, 
New  London  County;  Charles  B.  Waller, 
Judge. 

Action  by  Mary  B.  Blancbard  against  J. 
Irving  Maxson.  Judgment  for  defendant, 
and  plaintiff  appeals.    No  error. 

In  1851  Thompson  and  Phoebe  Wells,  hus- 
band and  wife,  were  the  owners  of  a  tract 
of  land  In  the  village  of  Pawcatuck,  In  the 
town  of  Stonlngton.  which  tract  extended 
easterly  from  Mechanic  street  to  the  Paw- 
catuck river,  a  distance  of  about  250  feet 
Josepb  Anthony  owned  a  similar  tract  south 
of  and  adjoining  the  former,  and  also  ex- 
tending from  the  street  to  the  river.  May 
17th  In  that  year  these  owners  of  these  two 
contiguous  tracts  joined  In  the  execution  and 
delivery  of  an  Indenture,  duly  recorded.  In 
wlilch  the  parties,  after  reciting  that  Mr. 
and  Mrs.  Wells,  on  the  one  hand,  and  An- 
thony, on  the  other,  were  respectively  the 
owners  of  a  six-foot  strip  lying  on  either  side 
of  the  boundary  line  between  their  respec- 
tive properties,  and  making  12  feet  in  all, 
proceeded  as  follows:  "Now,  therefore,  the 
parties  to  these  presents  have  agreed,  and 
by  these  presents  do  confirm  the  same,  that 
the  aforesaid  parcel  of  land  shall  be  and 
forever  remain  a  lane  or  pentway  for  the 
use  and  benefit  of  the  aforesaid  contracting 
parties,  unto  each  and  all  of  them,  their 
heirs  and  assigns  forever.  And  the  afore- 
said contracting  parties  do  by  these  presents 
each  for  himself  and  his  heirs  and  assigns 
covenant  with  and  confirm  unto  the  other 
his  heirs  and  assigns  forever  the  said  de- 
scribed parcels  of  land  with  the  appurte- 
nances, to  have  and  to  bold  the  same  accord- 
ing to  the  conditions  of  the  aforesaid  cove- 
nant" 

August  8,  1855.  Anthony,  the  owner  of  the 
south  tract,  divided  It  Into  two  parts  by  a 
line  parallel  with  the  street,  and  conveyed 
the  front  portion  to  Weeden  Clark,  and  the 
rear  portion  next  to  the  river  to  Wells.  In 
both  these  deeds  the  lane  is  made  the  north- 
ern boimdary,  and  in  both  it  is  provided  that 
the  lane  should  remain  open  for  the  benefit 
of  all  parties  interested  therein.  Wells  hav- 
ing abandoned  his  wife  In  1862,  she,  in  1868, 
obtained  from  the  superior  court  a  decree 


authorizing  her  to  execute  a  conveyance  of 
the  land  deeded  to  the  busband  by  Anthony 
in  1855  as  stated;  it  being  described  as 
bounded  north  on  the  lane.  In  1886  Mrs. 
Wells  gave  to  one  Rogers  a  warranty  deed 
free  from  Incumbrance  of  this  land,  except 
that  in  the  description  the  north  bound  is 
made  the  lands  of  Mrs.  Thomas  H.  Sher- 
man, who  was  the  defendant's  grantor..  No 
mention  of  the  lane  was  made  In  this  in- 
strtmient  August  1,  1907,  Kogers  deeded  to 
the  plaintiff,  bounding  north  on  the  lane. 
February  27,  1909,  Rogers  gave  another  deed 
to  the  plaintiff,  which  bounded  the  property 
conveyed  north  on  the  defendant's  land. 
This  deed  states  that  It  was  given  to  correct 
the  former  one,  and  that  Its  purpose  was 
to  convey  all  that  property  which  the  gran- 
tor obtained  by  the  deed  from  Mrs.  Wells 
already  referred  to.  It  also  states  that  the 
land  Is  conveyed  "subject  to  any  existing 
rights  of  travel,  and  all  existing  rights  and 
privileges."  April  27,  1867,  Mrs.  Wells  con- 
veyed to  Mrs.  Sherman  the  north  tract;  the 
south  bound  being  described  as  the  lane. 
July  1,  1902,  Mrs.  Sherman  conveyed  the 
same  property  to  the  defendant  Both  of 
these  deeds  are  warranties,  and  grant  the 
premises  with  the  appurtenances  thereof. 
They  do  not  otherwise  expressly  purport  to 
convey  rights  in  the  lane. 

For  more  than  20  years  there  has  been 
a  dwelling  house  on  the  plaintiff's  land,  and 
also  a  tenement  on  the  defendant's  land,  still 
nearer  to  the  river  than  that  of  the  plain- 
tiff. During  all  the  time  that  the  title  to 
the  rear  of  the  south  tract  was  in  Wells,  the 
lane  was  kept  open  as  a  way  In  connection 
with  the  tracts  of  land  on  either  side  of  it, 
and  It  has  been  kept  open  and  with  no  gate, 
fence,  or  other  obstruction  upon  it,  except 
as  hereinafter  stated,  and  In  use  ever  since, 
by  the  owners  of  said  land,  for  the  use  and 
benefit  of  themselves,,  their  tenants,  iand  all 
persons  having  business  with  them.  Twenty 
to  twenty-five  years  ago  there  were  fences  on 
each  side  of  the  lane,  separating  It  from  the 
lands  of  the  plaintiff  and  defendant.  These 
disappeared  more  than  16  years  before  the 
action  was  begun.  Four  or  five  years  before 
the  commencement  of  the  action  a  tenant  of 
the  defendant,  who  occupied  the  house  on 
the  rear  of  the  defendant's  land  near  the 
river,  placed  a  fence  on  the  northerly  bound- 
ary line  of  the  lane,  for  the  purpose  of  pre- 
venting persons  from  driving  In  upon  the 
land.  In  the  spring  of  1900  the  plaintiff 
erected  a  fence  along  the  northerly  side  of 
the  lane,  parallel  to  and  but  a  short  distance 
south  of  its  northerly  line  and  extending 
from  the  river  as  far  west  as  the  west  line 
of  the  plaintiff.  This  fence  was  wholly  with- 
in the  laneway,  and  so  built  as  to  prev«it 
the  defendant  and  his  tenants  from  having 
access  to  the  laneway  from  the  defendant's 
land  at  any  point  easterly  of  the  west  end 
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of  the  fence.  Tbls  fence  the  defendant  later 
removed,  doing  no  other  damage  than  was 
necessary  to  accomplish  that  result.  This 
was  the  act  of  trespass  for  which  the  action 
was  brought 

Herbert  W.  Ratbbun,  for  appellant  John 
W.  Sweeney  and  George  B.  McKenna,  for 
appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  questions  presented  by  this  ap- 
peal will,  for  the  most  part  be  substantially 
resolved  by  a  determination  of  the  charac- 
ter of  the  rights  created  by  the  Indenture 
of  1851  In  the  12-foot  strip  mutually  set 
apart  by  the  parties  from  their  respective 
ownership  as  a  lane  or  pent  way  for  their 
use  and  benefit  and  that  of  their  heirs  and 
assigns  forever.  Did  they  constitute  ease- 
ments personal  to  the  parties,  their  heirs, 
and  assigns,  and  therefore  easements  in 
gross,  or  easements  appurtenant  to  the  ad- 
joining land  owned  by  the  parties? 

II]  An  easement  of  way  will  never  be 
presumed  to  be  personal,  when  it  can  fair- 
ly be  construed  to  be  appurtenant  to  land. 
Washburn  on  Easements,  'lei ;  Jones  on 
Easements,  {  47;  Blssell  v.  Grant,  35  Conn. 
288,  296;  Dennis  v.  Wilson,  107  Mass.  691, 
692;  Cadwalader  v.  Bailey,  17  R.  I.  495, 
499,  23  Atl.  20,  14  L.  R.  A.  300. 

[2]  The  question  whether  such  an  ease- 
ment is  personal,  or  is  to  be  construed  as 
appurtenant  "is  to  be  determined  from  the 
intent  of  the  parties  as  gathered  by  the  lan- 
guage employed  to  express  It,  read  In  the 
light  of  the  surrounding  circumstances." 
Cbappell  V.  New  York,  N.  H.  &  H.  B.  Co.,  62 
Conn.  195,  204,  24  AU.  997,  999,  17  L.  R.  A. 
420;  Russell  v.  Heublein,  66  Conn.  486,  491, 
34  Atl.  486.  Among  these  circumstances  are 
the  relation  or  want  of  relation  of  the  rights 
of  way  to  the  estate  of  the  person  to  whom 
the  grant  Is  made,  or  to  the  other  estate  of 
the  person  by  whom  they  are  reserved  or 
excepted,  and  the  necessity  they  wUl  meet 
or  benefit  contribute  in  the  enjoyment  of 
such  estate  by  Its  owner.  Whittelsey  v.  Por- 
ter, 82  Conn.  95,  102,  72  Atl.  593;  Dennis  v. 
Wilson,  107  Mass.  591,  592;  Winston  v.  John- 
son, 42  Minn.  398,  402,  45  N.  W.  958. 

[31  Applying  these  principles  to  the  con- 
struction of  the  instrument  in  question,  it 
becomes  too  apparent  to  admit  of  doubt  that 
it  created  easements  in  favor  of  the  adjoin- 
ing lands  of  the  parties,  and  as  appurtenant 
to  such  lands.  The  Wells  were  then  the  own- 
ers on  the  north  side  of  the  lane. as  estab- 
lished, and  to  their  land  so  located  the  rights 
given  by  the  Instrument  attached.  Being 
thus  appurtenant  to  it  they  have  passed 
with  it  to  Its  subsequent  successive  owners, 
of  whom  the  last  and  present  is  the  de- 
fendant, unless  it.  has  become  lost  or  been 
abandoned. 

'  [4]  All  the  deeds  In  the  chain  of  title  pur- 
Wrf,  to  convey  Uie  pr emiees  with  -their  ap> 


purtenances.  We  have  no  occasion  to  in- 
quire whether  such  langiiage  was  necessary 
to  accomplish  the  result  indicated.  It  Is 
there,  and  it  Is  enough  that  it  is  apt  and 
sufficient  for  the  passage  of.  an  easemait 
appurtenant  although  it  may  not  be  other- 
wise described.  Jones  on  Easements,  f  23; 
Minor  &  Wurts  on  Real  Property.  S  87; 
Smith  V.  MooduB  W.  P.  Co.,  86  Conn.  382, 
401 ;  Post  T.  Smith,  35  Conn.  661,  562;  Peck 
T.  Loyd,  38  Conn.  566,  670;  Kent  v.  Waite, 
10  Pick.  (Mass.)  138,  141. 

[6]  There  are  no  facts  upon  which  to 
predicate  an  abandonment  of  rights  in  the 
lane  by  the  owners  of  the  north  tract  or 
which  tend  to  establish  their  loss  by  ad- 
verse user,  or  in  any  other  way  than  pos- 
sibly through  the  union  of  the  dominant  and 
servient  estates  in  one  ownership  and  pos- 
session. It  is  true,  as  the  plaintiff  claims, 
that  an  easement  of  way  .may  become  exi 
tlngulshed  by  the  union  in  the  same  i)erson 
of  a  title  in  fee  to  both  the  dominant  and 
servient  estates,  or  by  such  union  of  lesser 
estates  of  inheritance  in  both,  which  are  co- 
extensive, equal  in  validity,  quality,  and  oth- 
er circumstances  of  right  Washburn  on 
Easements,  *518  et  seq. ;  Washburn  on  Real 
Property  (6th  Ed.)  S  1316;  Atlanta  MlUs  v. 
Mason.  120  Mass.  244,  251;  Dority  y.  Dun- 
ning, 78  Me.  381,  387,  6  Atl.  6;  Thomas  v. 
Thomas,  2  C.  M.  &  R.  41,  note.  If  one  is 
held  in  severalty  and  the  other  as  to  a  frac- 
tional part  thereof  by  the  same  person, 
there  will,  however,  be  no  extinguishment 
of  the  easement  Dority  v.  Dunning,  78  M<». 
881,  387,  6  Atl.  6;  Minor  &  Wurts  on  Real 
Property,  f  107. 

[6]  But  the  record  here  shows  no  such 
union  of  titles.  It  shows  that  in  1855  the 
south  or  Anthony  tract  was  divided,  and  the 
rear  portion  lying  next  to  the  river  con- 
veyed to  Thompson  Wells;  the  lane  being 
designated  as  the  northerly  bound.  It  does 
not  appear  that  Mrs.  Wells  ever  had  any 
title  to  the  premises  thus  conveyed.  The  ti- 
tle to  the  north  tract  was  at  the  time  the  in- 
denture was  executed  in  Mr.  and  Mrs.  Wells. 
So  far  as  appears,  she  never  became  its  sole 
owner.  The  finding  leaves  It  entirely  un- 
certain what  estates  in  this  land  Mr.  and 
Mrs.  Wells  respectively  had.  The  most 
plausible  speculation  from  the  known  facts 
is  that  the  fee  was  in  Mrs.  Wells, 'who  in 
1867,  after  her  abandonment  by  her  hus- 
band, conveyed  it  to  the  defendant's  grantor. 
Whether  or  not  this  peculation  represents 
the  fact  certain  it  is  that  the  record  fur- 
nishes no  sufficient  support  for  the  proposi- 
tion that  Mr.  Wells  ever  owned  this  land 
In  fee.  The  plaintiff's  contention,  based  up- 
on a  claimed  union  of  titles  in  one  person, 
that  there  was  an  extinguishment  of  the 
easement  as '  to  the  defendant's  land,  in  so 
fa  as  it  attached  to  the  lan^  easterly  of  the 
west  line  of  the,  jJaintiff's  land,  thus  en- 
counters two  obstacles,  one  of .  which,  at 
leai^tr  cannot  upon  this  ncerd  be-overooiaes.' 
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[7]  In  the  first  place,  aa  the  north  bound 
In  the  deed  to  Wells  In  1866  was  the  lane, 
there  Is  no  presumption  that  he  took  title 
to  the  middle  of  it,  thus  bringing  him  np  to 
the  line  of  the  north  tract  Seery  y.  Waters 
buy,  82  Conn.  567,  571,  74  Att.  908,  25  Lu 
B.  A.  (N.  8.)  681.  Even  if  he  did,  it  remains 
that  It  is  not  shown  that  he  or  any  other 
person  was  ipossessed  of  both  the  dominant 
and  servient  tenements  at  one  time,  within 
the  requirements  of  the  rula 

[t,  9]  The  fact  that  the  defendant  has  nev- 
er owned  the  fee  to  any  part  of  the  I'lnd 
covered  by  the  lane  does  not  miUtate  against 
his  right  to  keep  It  free  from  obstructions. 
Any  stmctnre  which  could  not  properly  be 
Idaced  th«:eon,  and  which  constituted  an 
obstmctlon  to  his  free  and  full  use  of  the 
lane  in  his  rightful  enjoyment  of  the  ease- 
ment, would  be  removable  by  him  as  a  nui- 
sance. Greist  V.  Amrhyn,  80  Ckmn.  280,  290, 
68  Atl.  521.  The  fact  that  the  fence  which 
he  took  down  did  not  wholly  prevent  pas- 
sage op  and  down  the  lane  did  not  save 
It  from  being  an  unlawful  obstruction. 
Erected  as  It  was,  without  reasonable  Jus- 
tification or  purpose,  It  was  a  nuisance  abat- 
able by  him,  if  it  materially  interfered  with 
bis  reasonable  enjoyment  of  the  easement, 
or  r»idered  that  enjoyment  less  beneficial 
or  convenient  than  before  its  erection.  Wood 
on  Nuisances,  g  172;  Dickinson  v.  Whiting, 
141  Mass.  414,  6  N.  B,  9Z 

We  are  asked  to  correct  the  finding  in 
foot  particulars.  In  one  instance  yre  are 
asked  to  incorporate  a  finding  of  a  condu- 
Blon  of  law  from  facts  found,  and  an  iucor- 
rect  one,  as  we  have  had  occasion  to  no- 
tice. Another  request  deals  with  a  subject 
upon  which  there  was  conflicting  evldenoe- 
The  remaining  two  relate  to  Immaterial  mat- 
ters.   No  correction  Is  made. 

There  la  no  error.  The  other  Judges  con- 
curted. 


(U4  Hd.  627) 

Ex  partQ  HUMBIRI)  et  sL 
(Gonrt  of  Appeals  of  Maryland.    Jan.  11,  1911.) 

1.  Wiixa   (t  440*)  —  OowBTBncnow  —  IRTBN- 

nON  or  O^TATOB. 

The  intention  of  testator  as  expressed  In 
his  win  mnst  be  strictly  regarded  by  the  court 
constmlngr  the  will. 

(Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  i  956 ;   Dec  Dig.  {  440.*J     , 

2.  Wuxa     (§    684*)— CORSTBUCMON— M«ANIMO 

or    Wobds—"Iniebb;8t"—"Eabninob"— "In- 
come." 

The  words  "interest  or  eamini^"  In  a  will 
whereby  testator  gave  property  to  trustees  to 
control  and  pay  the  interest  or  earnings  to  his 
children  for  life,  with  gift  over  to  their  heirs, 
and  whereby  he  provided  that  on  the  death  of  a 
child  leaving  no  living  liein  tite  spouse  of  the 
cUld  might,  if  living,  receive -annually  a  speci-; 
fied  sum  of  the  interest  money  due  the  deceased, 
and  in  case  of  th^  death  of  a  child  leaving  no 
livinr  heirs  his  estate;  principal  and  interest, 
dtonid  lie  divided  equaQfy  nMk'  tbe  gtandchil- 


dren,  are  synonymoos  with  each  other,  and  with 
the  word  "income"  in  its  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
rHg.  i§  1614-1628;    Dec.  Dig.  S  684.* 

For  other  definitions,  see  Words  and  Phrases, 


vol.  3,  pp.  2302-2304 ;  vol.  8,  p.  7646 :  vol.  4, 
pp.  3501-3507;  vol.  8,  p.  7685;  vol.  4,  pp. 
3092-3709;    vol.  8,  p.  7691.) 

3.  WlLrs  (S  684*)— COIfSTBUCTIOIT— RiOHTB  OF 

Life    Tenants    and    Beuaidtdeiimeit    in 

TBtrsT  Estate. 

Testator  gave  his  residuary  estate  to  trus- 
tees to  manage  and  pay  to  his  children  the  in- 
terest or  earnings  for  life.  By  a  codicil,  he  di- 
rected the  investment  of  $700,000  in  good  securi- 
ty, and  authorized  the  reduction  of  the  trust  es- 
tate to  that  amount  by  permitting  the  trustees 
to  divide  the  balance  of  the  estate  equally  with 
the  heirs,  and  provided  that  on  the  death  of  a 
son  or  daughter  leaving  no  legal  living  heirs  his 
or  her  estate,  principal  and  interest,  should  be 
divided  equally  vrith  the  grandchildren.  Beld, 
that  the  corpus  designated  by  the  trustees  exer^ 
cising  the  powers  conferred  on  them  was  in  the 
aame  position  with  reference  to  the  effect  of 
fluctuations  in  value  as  if  the  same  had  been 
limited  in  the  first  instance  to  $700,000  and  the 
will  did  not  indicate  an  intention  of  testator 
that  the  life  beneficiaries  .should  have  any  in- 
crease in  the  corpus  constituting  the  trust  es- 
tate. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  {{  1614-1628;  Dec.  Dig.  |  B84.*] 

4.  WiiLS  (S  684*)- Testamentakt  Tbtjstb— 
Rights  of  Beneficiabies— Life  Tenamtb— 
Remaindebmen. 

Testator  gave  his  residuary  estate  to  trus- 
tees to  manage  smd  pay  the  earnings  to  his  chil- 
dren for  life  with  gift  over.  The  trustees,  with 
the  consent  of  the  children,  took  over  land  as  a 
part  of  the  trust  estate.  The  land  at  the  time 
was  unproductive.  The  undivided  interest  in 
the  land  held  by  the  tmstees  was  sold  at  an  ad- 
vance. Held,  that  the  whole  of  the  proceeds 
belonged  to  the  corpus  of  the  trust,  and  the  dif- 
ference between  the  purchase  and  selling  prices 
could  not  be  applied  as  income  for  tiie  benefit 
of  the  children. 

[Ed.  Note.— For  other  caaea,  see  WilUi  Cent 
Dig.  S§  1614-1628;   Dec.  Dig.  §  684.*] 

5.  Wuxs  (i  684*)— TEstrAUBNTABT  Tbostb— 
—Income— Capitai-. 

The  court,  in  determining  whether  a  stock 
dividend  declared  on  stock  constitnting  the  cor- 
pus of  a  trust  is  a  part  of  the  corpus,  so  as  to 
pass  to  the  remaindermen,  or  income  available 
tor  the  life  beneficiaries,  is  not  governed  by  the 
form  in  which  the  dividend  has  been  declared, 
hut  the  character  of  the  fund  out  of  which  the 
dividend  is  paid-controls ;.  and  where  the  dividend 
represents  earnings  the  dividend  is  income,  while 
if  it  is  an  appropriation  of  capital  it  is  a  part 
of  the  corpus. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1614-1628;   Dea  Dig.  {  684.»] 

6.  Wills  (|  684*)— Test ameptabt  Tbubts— 
Income — Capital. 

The  rule  that  a  dividend  declared  by  a  cor- 
poration, not  from  earnings,  but  which  repre- 
sents a  reduction  or  change  of  form  of  capital, 
or  a  mere  enhancement  of  the  value  of  the  as- 
sets representing  capital  from  sourcps  other 
than  the  accumnlation  of  earnings;  belongs,  to 
the  oarpus,  and  not  to  the  income,  does  not  ap- 
ply to  a. case  in  which  the  earnings  of  tlie  cor- 
poration necessarily  involve  the  conversion  of 
its  capital. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent 
trfg.  M  1614-1628;   Dec.  Dig.  |  «84.»] 
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7.  WnxB  (I  6S4*)— Tbstamintabt  THtJSTS  — 

IWCOMB— CaPITAI,. 

Teatator  gave  his  residuary  estate  to  trus- 
tees, and  directed  the  investment  in  safe  securi- 
ties of  a  specified  sum  and  payment  annually 
the  income  thereof  to  his  children  for  life  with 
gift  over.  The  trustees  invested  as  a  part  of  the 
trust  estate  stock  in  a  corporation  organized  to 
conduct  a  lumbering  business  and  to  buy  and 
sell  real  estate.  The  corporation  acquired  only 
such  lands  as  were  deemed  essential  to  its  lum- 
bering operations,  and  it  never  engaged  in  buy- 
ing or  selling  land  or  standing  timber  on  specu- 
lation, or  as  a  part  of  its  business.  The  corpo- 
ration paid  dividends  out  of  funds  realized  on 
a  sale  of  a  part  of  its  timber  lands.  Beld,  that 
the  proceeds  were  a  part  of  the  corpus  of  the 
trust  and  passed  to  |the  remaindermen,  and  not 
income  available  to  the  life  tenants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1614-1628;   Dec.  Dig.  %  684.*] 

Appeal  from  Circuit  Court,  Allegany 
County,  In  Equity;  A.  Hunter  Boyd,  Judge. 

Suit  by  tbe  trustees  of  the  will  of  John 
Alexander  Hnmbird,  deceased,  against  bene- 
flciarles  under  the  will,  for  Instructions  as 
to  the  disposition  of  funds  of  the  trust  es- 
tate. From  a  decree  adjudging  that  the 
funds  In  controversy  were  a  part  of  the  cor- 
pus of  the  estate,  and  not  income,  tbe  life 
beneficiaries  appeal.    Affirmed. 

Argued  before  BRIISCOE  FEARCE, 
SCHMUCKBR,  BURKE,  PATTISON,  and 
URNER,  JJ. 

Ferdinand  Williams  and  George  Weems 
Williams,  for  appellants.  Benjamin  A.  Rich- 
mond, for  trustees.  David  A.  Reed,  D.  lind- 
ley  Sloan,  and  Albert  A.  Doub,  for  appel- 


URNER,  J.  The  questions  presented  on 
this  appeal  arise  from  conflicting,  though 
amicable,  contentions  between  life  beneficia- 
ries and  remaindermen  under  a  testamen- 
tary trust,  as  to  the  disposition  of  funds 
which  the  former  assert  to  be  income,  and 
tbe  latter  claim  to  be  corpus  of  the  estate. 

The  facts  upon  which  these  questions  are 
to  be  determined  appear  In  an  agreed  state- 
ment contained  In  the  record,  and  are  in 
part  as  follows:  Jacob  Humbird,  of  Alle- 
gany county,  died  on  March  £6,  1894,  seised 
and  possessed  of  a  large  real  and  personal 
estate,  and  leaving  a  will  by  which,  after 
certain  dispositions  In  favor  of  his  widow, 
he  gave  all  the  residue  of  bis  estate  to  his 
seven  children  equally,  to  be  held,  however, 
by  bis  sons,  John  A.  and  David  Humbird, 
and  his  son-in-law,  J.  B.  G.  Roberts,  in  trust 
for  tbe  use  and  benefit  of  all  the  children. 
The  trustees  were  directed  to  "manage,  con- 
trol. Invest  and  reinvest  said  property  or 
estate  in  their  trust  in  a  careful  and  pru- 
dent manner,  and  pay  or  distribute  annually 
to  each  of  said  children  the  Interest  or  earn- 
ings of  the  estate  so  demised."  It  was  pro- 
vided that  the  trust  should  "last  during  the 
lifetime  of  each  of  said  children,  and  after 
tbelr  respective  deaths  said  bequests  to  go 
to  their  heirs."     By  a   codicil   to  the  will, 


the  testator,  after  directing  that  there  be 
invested  in  "good  and  safe  security"  ?700,- 
tXX),  authorized  the  reduction  of  the  trust 
estate  to  that  amount  by  permitting  tbe 
trustees  to  divide  the  balance  of  the  estate 
"equally  with  tbe  seven  bdra." 

The  executors  of  the  will,  who  were  tbe 
same  persons  named  as  the  trustees,  with 
tbe  consent  of  all  the  children  of  the  tra- 
tator,  transferred  to  the  trustees  certain  real 
and  personal  estate  amounting  to  slightly 
more  than  $700,000,  as  constituting  the  cor- 
pus of  the  trust. 

Among  the  original  assets  of  the  trust  es- 
tate was  an  undivided  one-sixth  equitable 
interest  in  a  tract  of  20,000  acres  of  timber 
land  in  British  Columbia,  known  as  tbe 
Kowitcben  and  Kokosala  lands,  bpon  the 
purchase  of  which  the  testator  had  paid 
511.884.58.  The  trustees  made  further  pay- 
ments out  of  tbe  corpus,  upon  the  Invest- 
ment, increasing  its  total  to  $29,039.35.  No 
income  was  derived  from  this  property.  The 
undivided  Interest  held  by  the  trustees  was 
sold  In  July,  1910,  for  $85,549.69.  One  of 
the  questions  we  are  to  consider  is  wheth- 
er the  whole  of  the  proceeds  belongs  to  tbe 
corpus  of  the  trust,  or  whether  tbe  differ- 
ence between  the  purchase  and  selling  prices 
of  the  land  should  be  applied  as  income. 

Another  of  tbe  investments  which  came 
into  the  bands  of  the  trustees  consisted  of 
2,450  shares  of  the  capital  stock  of  tbe  Vic- 
toria Lumber  k  Manufacturing  Company,  a 
Canadian  corporation,  upon  which  the  tes- 
tator had  paid  $111,149.91;  the  par  value 
being  $245,000.  The  trustees  have  continued 
to  hold  this  stock,  and  have  made  further 
payments  upon  it,  amounting,  with  those 
made  by  the  testator,  to  a  total  of  $195,999.- 
91.  All  of  the  payments  by  the  trustees 
were  from  funds  belonging  to  the  corpus  of 
the  trust  estate.  Prior  to  1910,  tbe  com- 
pany paid  only  three  dividends  of  3  per  cent, 
each  on  its  capital  stock.  In  February, 
1910,  a  dividend  of  $16  per  share  was  de- 
clared, and  this  was  followed  in  July  by  a 
further  dividend  of  $276  per  share.  These 
dividends  were  paid  out  of  funds  realized 
from  the  sale  of  52,000  acres  of  the  com- 
pany's timber  lands.  The  total  price  was 
$3,500,000,  of  which  $250,000  was  paid  In 
February  and  tbe  remainder  in  July,  1910. 
A  portion  of  tbe  first  payment  was  appro- 
priated to  the  $15  dividend,  while  the  later 
and  larger  one  was  declared  out  of  the  bal- 
ance of  the  purchase  money.  The  smaller 
dividend,  amounting  to  $36,750  on  the  stock 
of  tbe  trust,  was  distributed  by  the  trustees 
to  tbe  life  beneficiaries,  and  this  disposition 
of  tbe  fund,  it  is  agreed  by  all  the  parties, 
shall  be  treated  as  final,  and  shall  not  af- 
fect the  question  now  presented  as  to  the 
subsequent  dividend  of  $276  per  share.  The 
amount  of  that  dividend  on  the  shares  of  tbe 
trust  is  $676,000,  and  is  now  In  the  bands 


•Por  other  cases  sm  same  topic  and  section  NUMBER  in  Doe.  Dig.  *  Am.  Die.  K«y  No.  Sorlaa  t  Bav't  Indexes 


Digitized  by 


Google 


MO) 


EX  FAKTB  HUMBIBD 


211 


of  the  tmstees.  It  Is  d  aimed  by  tbe  life 
tenants  as  Income  of  the  trust  estate ;  wbil^ 
tbe  remaindermen  assert  that  It  should  be 
held  and  Invested  as  corpus. 

In  order  that  the  questions  we  have  In- 
dicated might  be  Judicially  determined,  the 
trustees  filed  a  petition  for  that  purpose  In 
the  equity  proceeding,  in  which  the  jurisdic- 
tion of  the  court  below  had  been  invoked 
and  assumed  at  the  Inception  of  the  trust. 
Answers  were  fllied  by  all  the  parties  Inter- 
ested, setting  forth  their  respective  theories, 
and  an  agreement  was  filed,  stating  the  facts 
we  have  mentioned,  together  with  others 
to  which  we  will  presently  allnde.  The 
question  being  thus  presented,  the  learned 
Judge  who  heard  the  case  below  decided  that 
both  the  funds  In  controversy  are  properly 
to  be  regarded  as  corpus,  and  from  his  de- 
cree, giving  ^ect  to  that  conclusion,  the 
tenants  for  life  have  appealed. 

The  questions  to  be  determined,  therefore, 
involve  the  application,  as  between  the  cor- 
pus and  Income  of  the  trust,  of,  first,  the 
increase  In  value  realized  by  the  sale  of  the 
land  held  directly  by  the  trustees,  and,  sec- 
ondly, the  dividend  declared  out  of  the  pro- 
ceeds of  corporate  real  estate  in  which  the 
trustees  were  interested  as  stockholders. 

Before  proceeding  to  the  discussion  of 
these  questions,  we  will  recur  to  the  will  by 
which  the  trust  was  created  to  ascertain 
how  far  it  affects  their  determination.  As 
already  quoted,  the  provision  relating  to  the 
life  tenancy  of  the  testator's  children  In 
the  trust  estate  directs  the  trustees  to  "pay 
or  distribute  annually  to  each  of  said  chil- 
dren the  interest  or  earnings  of  the  estate." 
In  the  codicil  it  Is  provided  that :  "In  case 
of  the  death  of  son  or  daughter  leaving  no 
l^al  living  heirs,  the  wife  of  the  son  and 
the  husband  of  the  daughter  may.  If  living, 
rec^ve  annually  one  thousand  dollars  of  the 
interett  money  due  the  son  or  daughter;" 
and,  "In  case  of  the  death  of  son  or  daughter 
leaving  no  living  heirs,  their  estate,  princi- 
pal and  interest,  shall  be  divided  equally 
with  the  grandchildren." 

[1, 1]  We  have  italicized  the  words  used  by 
the  testator  in  describing  the  funds  to  be 
paid  to  the  life  tenants,  because  it  has  been 
ai^ned  that  the  terms  "interest  or  earnings" 
mean  more  than  income,  and  are  broad 
enough  to  embrace  any  increase  realized  on 
the  estate.  If  this  construction  could  be 
accepted,  it  would  readily  dispose  of  both 
the  points  at  Issue  in  this  case,  as  It  is,  of 
course,  perfectly  well  settled  that  in  all  such 
questions  the  intention  of  tlie  testator,  as 
expressed  on  the  subject,  must  be  strictly 
regarded.  It  seems  dear  to  us,  however, 
that  the  language  of  the  will  does  not  ad- 
mit of  the  construction  suggested.  That  the 
testator  understood  and  employed  the  words 
"interest"  and  "earnings"  as  synonymous 
with  each  other,  and  with  "income"  In  its 
ordinary  sense.  Is  conclusively  shown  by  the 
(act  that  be  provided,  upon  the  death  of  the 


children.   In   certain   conUngencles,   for   the  . 
further  appropriation  of  their  shares  of  the 
"Interest"  from  the  estate. 

[3]  It  was  also  suggested  that  the  provi- 
sion In  the  codicil  authorizing  the  limitation 
of  the  corpus  of  the  trust  at  Its  Inception 
to  ?700,000,  and  the  division  of  the  "balance 
of  the  estate"  among  the  seven  children, 
should  be  taken  as  indicating  that  the  testa- 
tor Intended  the  life  beneticiarles  to  have 
any  Increase  over  the  original  amount  which 
might  subsequently  accrue.-  This  theory  is 
not  supported  by  the  terms  of  the  codicil, 
and  Its  application  would  produce  results 
which  It  is  not  reasonable  to  suppose  the 
testator  ever  contemplated.  It  would  compel 
the  trustees  to  convert  into  money,  for  dis- 
tribution to  the  life  tenants,  every  Inqrease 
in  value  of  the  individual  securities  of  the 
estate,  whenever  any  enhancement  over  the 
primary  appraisement  became  apparent  It 
would  have  required  the  sale  of  the  land 
and  stock  in  question  when  their  apprecia- 
tion was  first  noted,  and  when  they  were 
far  short  of  the  present  values.  It  would 
Involve  constant  change  in  the  Investments, 
and  would  seriously  complicate  the  adminis- 
tration of  the  trust  The  testator,  after  pro- 
viding for  the  Investment  of  the  estate  in 
"good  and  safe  security"  to  the  amount  men- 
tioned, empowers  the  trustees  to  divide  the 
remainder  among  the  children.  This  author- 
ity having  t)een  exercised,  the  corpus  desig- 
nated Is  in  the  same  position  with  reference 
to  the  effect  of  fluctuations  In  value  as  if  It 
had  been  limited  In  the  first  instance  to 
$700,000.  There  is  nothing,  therefore.  In 
the  will  before  us  to  differentiate  this  case 
from  the  ordinary  situation  existing  where 
the  life  tenants  are  entitled  simply  to  the 
income  ftom  the  trust 

[4]  With  this  understanding  of  the  testa- 
tor's intention,  we  can  have  no  diUiculty  In 
deciding  the  first  of  the  questions  we  have 
stated.  It  has  been  held  by  this  court  that 
an  Increase  in  a  trust  estate,  resulting  from 
the  enhancement  in  value  of  an  investment 
of  the  corpus,  cannot  be  distributed  as  In- 
come. Smith  V.  Hooper,  95  Md.  16,  61  Atl. 
844,  64  Atl.  96.  In  the  case  Just  cited,  a  life 
tenant  was  claiming  the  amount  obtained 
from  the  sale  of  stock  In  excess  of  the  sum 
originally  Invested,  and  it  was  held  that  the 
Increase  thus  produced  in  the  trust  fund  be- 
longed to  the  corpus.  The  same  principle 
applies  to  an  Investment  In  real  estate  un- 
der similar  circumstances.  The  fact  that  as 
here,  the  property  may  have  been  unpro- 
ductive of  income  does  not  affect  the  owner- 
ship of  Its  augmented  value.  This  consid- 
eration might  influence  its  purchase  or  re- 
tention as  an  investment  but  would  not 
change  from  corpus  to  Income  any  part  of 
the  fund  realized  from  its  sale.  In  this  case 
it  appears  that  the  life  tenants  expressly 
consented  to  the  taking  over  of  the  timber 
land  as  part  of  the  trust  estate.  If  it  bad 
depreciated  In   value,  they  could  not  have 
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t)«en  required  to  t)ear  the  loss,  and  tbere  Is 
no  sound  principle  upon  which  they  can  be 
awarded  the  Increase  which  It  has  produced 
In  the  corpus.  This  feature  of  the  case  was 
not  especially  emphasized  by  the  appellants; 
but  It  has  been  argued  with  great  earnest- 
ness and  ability  on  tbeir  behalf  that  they 
are  entitled  as  life  beneficiaries  of  the  trust 
to  the  dividend  of  $676,000  received  by  the 
trustees  upon  the  stock  held  by  them  In  the 
Victoria  Lumber  &  Manufacturing  C!ompany. 

[i]  In  considering  this  question,  we  are 
not  to  be  governed  by  the  mere  form  In 
which  the  dividend  has  been  declared.  The 
origin  and  character  of  the  fund  out  of 
which  the  dividend  Is  paid  Is  the  controlling 
subject  of  Inquiry.  If  It  to  found  to  repre- 
sent earnings,  it  will  be  held  to  be  Income; 
but.  If  It  to  an  appropriation  of  capital,  It 
belongs  to  the  corpus.  This  has  been  dis- 
tinctly settled,  80  far  as  this  state  Is  tibn- 
cemed,  by  the  case  of  Thomas  v.  Gregg,  78 
Md.  646,  28  Atl.  665,  44  Am.  Bt  R^.  310, 
In  which  the  rules  recognized  In  various  Ju- 
risdictions were  discussed,  and  the  policy  of 
our  own  court  adopted.  In  that  case  a  dlvl* 
dend  of  earnings  was  declared  in  the  form 
of  stock,  but  It  was  held  to  be  income,  re- 
gardless of  its  form,  because  of  the  source 
from  which  It  was  actually  derived.  It  was 
there  said  to  be  the  dut7  of  the  court  In 
sncb  cases  to  ascertain  whether  the  distrlbn- 
tlon  was  made  from  earnings  or  capital. 
Thto  duty  of  Investigating  the  origin  of  the 
fund  was  also  recognized  in  Quinn  v.  Safe 
Deposit  Co.,  93  Md.  286,  48  Atl.  835,  S3  L. 
R.  A.  169,  where  an  extra  money  dividend 
artolng  from  accumulated  earnings  was 
awarded  to  Ufe  tenants,  and  In  the  Atlantic 
Coast  line  Dividend  Cases,  102  Md.  73,  61 
Atl.  295,  where  stock  dividends  originating 
in  the  same  way  were  held  to  be  income. 

In  the  present  case  the  fund  applied  to  the 
dividend  in  question,  as  shown  by  the  resolu- 
tion declaring  It,  was  derived  from  the  sale 
of  timber  lands.  The  property  sold,  compris- 
ing 52,000  acres,  had  been  acquired,  except 
as  to  a  very  small  proportion,  at  the  begin- 
ning of  the  corporate  enterprise  in  1890.  It 
was  Included  In  a  purchase  of  88,000  acres 
of  timber  land,  called  the  Comox  lands,  as 
an  Investment  of  capital.  The  charter  of  the 
corporation  empowered  it  to  "purchase,  mort- 
gage, lease,  hold  and  acquire  timber  and  oth- 
er lands,  and  sell,  mortgage,  lease  or  other- 
wise alienate  and  dispose  of  the  same,  erect 
mills  and  machinery,  manufacture  lumber 
and  all  articles  made  of  wood,  acquire  water 
privileges  and  rights  of  way,  construct  ditch- 
es, flumes,  roads  and  tramways,  purchase, 
sell  and  acquire  goods  and  merchandise  of 
every  kind  and  description  and  generally  do 
all  snch  things  as  are  conducive  nr  incidental 
to  the  attainment  of  the  above  objects,  or 
any  of  them,  In  the  province  of  British  Co- 
lumbia." Under  thto  charter  power  the  com- 
pany engaged  In  a  sawmill  and  lumbering 
business,  and  Its  operations  and  acquisitions 


of  property  have  been  confined  to  those  pur- 
poses. In  1910  a  part  of  the  proceeds  of  the 
sale  of  the  62,000-acre  tract  was  used  In  the 
purchase,  from  the  trustees  In  thto  case  and 
from  others,  of  the  entire  title  to  the  20,000- 
acre  Kowltchen  and  Kokosala  tract.  In  which 
the  company  already  held  an  nndlvldM  Inter- 
est Its  other  purchases  of  land,  after  the 
first,  amounted  to  five  or  six  thousand  acres, 
which  about  equaled  the  area  from  which 
timber  was  cut  by  the  company  in  the  prose- 
cution of  its  business  from  1890  to  1910. 

The  whole  of  the  Comox  tract  of  88,000 
acres  was  bought  by  the  company  in  1890  for 
$555,000.  The  sale  of  52,000  acres  of  the 
tract  In  1910  for  $3,500,000  left  the  company 
with  ample  timber  land  for  Its  immediate 
purposes,  and  enabled  It,  not  only  to  declare 
the  extraordinary  dividends  referred  to,  bat 
also  to  complete  the  purchase  of  the  Kowltch- 
en  and  Kokosala  lands  at  a  cost  Of  $456,- 
264.84,  to  pay  all  Its  outstanding  Indebted- 
ness, to  provide  for  all  contemplated  expendi- 
tures and  improvements,  and  to  reserve  $150,- 
000  in  its  treasury  as  a  working  cash  balance. 
After  the  declaration  and  payment  of  the 
dividends,  the  remaining  property  and  assets 
of  the  company  have  a  valne  about  five  times 
the  amount  paid  In  to  the  company  upon  its 
Issued  stock.  In  other  words,  notwithstand- 
ing the  sale  of  nearly  half  the  Und  which 
the  company  has  at  any  time  owned,  and  the 
appropriation  of  most  of  the  proceeds  to  div- 
idends, the  stock  held  by  the  trustees  in  this 
case,  representing  an  Investment  of  $105,- 
999.91,  has  an  actual  present  value  of  ap- 
proximately $1,000,000.  Thto  is  due  almost 
wholly  to  the  Increase  in  value  of  the  timber 
lands. 

Upon  the  facts  we  have  thus  stated,  the 
inquiry  we  are  now  to  make  to  whether  a 
profit  made  by  snch  a  company  as  we  have 
described  out  of  the  sale  of  land  purchased 
for  the  purposes  of  the  corporate  Enterprise 
is  to  be  regarded  as  earnings  or  capital. 
There  to  no  dispute  as  to  the  property  having 
been  acquired  by  the  expenditure  of  capital 
funds,  but  It  to  Insisted  that.  In  view  of  the 
nature  of  the  business  In  which  the  company 
was  authorized  to  engage,  and  of  that  which 
It  actually  conducted,  the  amount  It  gained 
from  the  sale  over  that  originally  invested 
should  be  held  to  be  earnings.  If  thto  con- 
tention could  be  sustained,  the  dividend  de- 
clared from  ttM  fnnd  so  produced  would  un- 
doubtedly bdong  to  the  Ufe  tenants. 

[I]  While  there  has  been  great  diversity  In 
the  decisions  as  to  ottrn  aspects  of  the  gen- 
eral snbject  of  the  application  of  dividends 
as  betwera  corpus  and  Income,  yet  upon  the 
precise  question  we  have  now  reached  in 
our  consideration  of  thto  case  there  appears 
to  be  a  practical  nnanlmity  of  Judicial  opin- 
ion. 

In  a  note  to  Holbrook  v.  Holbrook  (N.  H.), 
and  other  cases,  12  L.  R.  A.  (N.  S.)  769,  803, 
containing  a  very  able  and  comprehensive 
dtocusslon  of  the  whole  subject.  It  to  said: 
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■me  conrtB  are  substantially  agreed  tbat  a 
dtrldend,  so  called,  whatever  its  form,  wbidi 
Is  not  declared  from  earnings  past  or  cur- 
rent, but  wblch  represents  a  reduction  or 
cbange  of  form  of  capital,  or  a  mere  en- 
hancement of  the  yalne  of  assets  represent- 
ing capital  from  sources  other  than  the  ae- 
cnmnlation  of  earnings,  belongs  to  the  cor- 
pus, and  not  to  the  Income.  There  appears, 
however,  to  be  an  exception — at  least  an  ap- 
par«it  exception — to  this  principle  in  case 
of  corporations  whose  business  is  such,  that 
it  necessarily  InvolTes  the  consumption  or 
diange  of  form  of  capital,  e.  g.,  a  corporation 
whose  bosineBS  consists  of  the  purchase  and 
resale  of  real  estate.  With  the  exception  of 
cases  of  that  kind  (examples  of  which  are 
subsequently  cited),  the  principle  Just  stated 
operates  as  a  practical  exception  to,  or  a  11m- 
tUtion  of,  all  of  the  rules  and  principles  pre- 
vloualy  discussed  in  this  note,  so  far  as  they 
operate  to  award  dividends  to  Income." 

The  rule  is  thus  stated  In  Taylor  on  Pri- 
vate Corporations  (4th  Ed.)  |  799:  "When, 
after  the  testator's  death,  the  corporation 
srils  a  portion  of  its  property  or  franchises 
and  distributes  the  proceeds  In  the  shape  of 
a  cash  dividend,  that,  too.  Is  a  part  of  the 
principal,  and  is  not  Income  to  be  paid  over 
to  fbe  life  tenants." 

In  2  Clark  &  Marshall  on  Private  (3orpora- 
tions,  1620,  It  is  said:  "As  a  rule,  dividends 
declared  by  a  corporation  out  of  Its  capital, 
or  fonds  representing  capital,  as  where  it 
sette  a  portion  of  the  property  or  franchises 
Ib  which  Its  capital  Is  Invested,  and  distrib- 
otes  the  proceeds,  are  not  Income  or  profits, 
and  do  not  go  to  the  life  beneficiary,  but  are 
a  pert  of  the  principal  which  must  be  preserv- 
ed for  the  remainderman."  To  the  same  ef- 
fect are  2  Thompson  on  Corporations,  |  2220 ; 
10  Cyc.  560 ;  16  Cyc.  624 ;  2  Purdy's  Beach 
on  Private  Corporations,  647 ;  Clark  on  Cor- 
poratlons  (2d.  Bd.)  S4S ;  9  Am.  As  Eng.  'Encyc. 
Law  (2d  Ed.)  719. 

In  Heard  v.  Eldredge,  109  Mass.  258,  12 
Am.  Rep.  687,  a  dividend  declared  ont  of 
money  paid  to  the  corporation  for  a  part  of 
Its  ivroperty  taken  under  the  right  of  eminent 
domain  was  held  to  be  corpus,  and  not  in- 
come. 

It  was  hrid,  in  Kalbach  v.  Clark,  138  Iowa, 
215,  110  N.  W.  699,  12  L.  R.  A.  (N.  S.)  801, 
that  a  stock  dividend  representing  the  en- 
hanced value  of  the  company's  property  was 
corpus  and  belonged  to  the  remainderman. 

In  Holbrook  v.  Holbrook,  supra,  it  was 
ruled  that  whether  the  dividend  was  in  the 
form  of  cash  or  sto<&,  "if  it  is  found,  in 
whole  or  part,  to  represent  the  natural 
growth  and  Increase  in  the  valne  of  the 
corporate  plant  and  business,  whether  that 
growth  and  Increase  took  place  before  or 
after  the  trust  was  created.  It  is  also  to  that 
extent  capital;"  and  In  Walker  v.  Walker, 
68  N.  H.  407,  39  Atl.  432,  it  was  said  that 
Aion^  realized  from  a  sale  of  corporate  prop- 


ierty  "was  not,  either  In  form  or  in  substance, 
a  division  of  earnings,  but  a  division  of  so 
much  of  the  capital  of  the  corporation,  and 
as  such  goes  to  the  remainderman."  Similar 
conclusions  were  reached  In  Vlntons'  Appeal, 
99  Pa.  434,  44  Am.  Rep.  116,  Riggs  v.  Oragg, 
26  Hun  (N.  X.)  89,  and  Hlte  v.  Hlte,  93  Ky. 
267.  20  S.  W.  778,  19  I/.  R.  A.  173,  40  Am. 
St  Rep.  189. 

The  exceptions  to  the  general  rule  we  have 
thus  stated  and  illustrated  are  confined,  as 
Indicated  in  the  note  in  12  L.  R.  A.  (N.  S.) 
769,  from  which  we  have  quoted,  to  cases  In 
which  the  earnings  of  the  corporation  nec^ 
essarlly  involve  the  conversion  of  its  capital. 
In  Taylor  on  Private  Corporations  (4thNE!d.) 
799,  the  exception  Is  thus  defined:  "Moneys 
arising  from  the  sale  of  corporate  property 
and  distributed  as  a  cash  dividend  are  In- 
come, If  they  arise  from  a  sale  of  property 
made  by  the  corporation  In  the  ordinary 
course  of  its  business,  when  It  sells  only  such 
^operty  as  Its  regular  business  Is  to  sell." 
In  2  Clark  &  Marshall  on  Private  Corpora- 
tions, 1621,  the  general  rule  is  said  not  to 
apply  "where  the  nature  of  the  corporation 
Is  such  that  its  ordinary  business  is  to  sell 
property  in  which  its  capital  Is  Invested,  and 
distribute  the  proceeds  among  Its  stockhold- 
ers." The  cases  which  have  been  held  to 
come  within  the  exception  dearly  indicate  its 
limitations. 

In  the  matter  of  James,  146  N.  Y.  96,  40 
N.  B.  879  (48  Am.  St  Rep.  774)  where  divi- 
dends declared  out  of  the  proceeds  of  the 
sale  of  lands,  representing  investments  of 
capital,  were  held  to  be  Income,  it  was  said: 
"These  corporations  were  peculiar,  in  that 
their  only  business,  after  the  expenditure  of 
their  capital  in  the  construction  of  railroads, 
was  to  sell  the  lands  received  In  payment, 
and  to  divide  the  proceeds  as  received  among 
their  stockholders.  In  that  respect,  of  course, 
there  was  a  distinction  between  them  and 
corporations  which  are  engaged  In  ordinary 
business  enterprises,  and  rec^ve  returns  in 
the  way  of  earnings  upon  the  Invested  cap- 
ital. Their  dividends  were  In  truth  ordi- 
nary, and  not  extraordinary,  for  the  reason 
that  they  were  the  only  ones  which  they 
could  In  the  nature  of  things  make." 

Upon  the  same  principle  dividends  were 
held  to  be  paid  out  of  earnings,  where  the 
fund  originated  from  sales  of  real  estate  by 
an  association  organized  to  buy  lands  In  large 
tracts  and  make  Its  profits  out  of  the  sale  of 
building  lots  (Thompson's  Estate,  153  Pa.  332, 
26  Atl.  652,  653),  and  where  the  dividends 
were  derived  from  profits  accruing  from  sales 
of  mineral  lands  by  a  company  formed  sole- 
ly for  the  purpose  of  dealing  In  real  estate 
(Oliver's  Estate,  136  Pa.  43,  20  Atl.  527,  9  L. 
R.  A.  421,  20  Am.  St  Rep.  894),  and  where 
the  company  was  known  to  earn  Its  profits 
from  the  Improvement  and  sale  of  land  (Reed 
V.  Head,  6  Allen  [Mass.]  174).  These  appear 
to  be  all  the  cases  In  which  the  exception  we 
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ar«  considering  has  been  applied,  and  It  is 
evident  tbat  none  of  them  resemble  in  tlieir 
facts  the  case  at  bar. 

But  it  is  insisted  ttiat  this  case  is  wltbin 
tile  principle  of  tlie  exception.  It  is  argued, 
first,  tliat,  Willie  tbe  Victoria  Lnmber  &  Man- 
ufacturing Company  was  not  engaged  solely 
In  the  purchase  and  sale  of  land,  yet,  inas- 
much as  it  was  authorized  by  Its  charter  to 
buy  and  sell  real  estate,  the  transaction  in 
question  dionld  be  treated  as  having  been 
effected  In  the  ordinary  course  of  the  com- 
pany's business.  The  difficulty  with  this  ar- 
gument is  that  it  requires  us  to  disregard 
the  agreement  of  the  parties  as  to  the  actual 
facts  of  the  case.  It  is  conceded  in  the 
agrreed  statement  that  the  company  "was  or- 
ganized to  conduct  a  sawmill  and  lumbering 
business,  and  that  its  operations  have  been 
confined  to  those  purposes ;"  "that  it  has  ac- 
quired only  such  lands  as  were  deemed  es- 
sential to  Its  lumbering  operations;"  "and 
that  it  never  engaged  in  buying  or  selling 
land  or  standing  timber  on  speculation  or  as 
a  part  of  its  business."  In  view  of  this  con- 
dnsive  declaration  as  to  the  real  corporate 
purpose  and  practice,  we  are  not  in  any  way 
aided  in  our  decision  of  the  question  before 
us  by  a  consideration  of  the  right  which  the 
company  may  have  possessed,  but  which  it 
admittedly  has  never  exercised,  to  buy  and 
sell  land  and  growing  timber  for  profit 

[7]  It  Is  further  argued,  however,  that  as 
the  company's  business  involves  the  consump- 
tion of  its  timber,  and  as  the  price  at  which 
the  Comoz  lands  were  sold  represented  in 
large  measure  their  timber  value,  the  amount 
gained  by  the  sale  of  the  lands  should  be 
considered  earnings  to  the  same  extent  as  if 
the  growing  trees  bad  been  converted  into 
lumber,  and  the  dividend  fund  had  resulted 
from  their  sale  in  that  form.  This  theory 
does  not  take  into  consideration  the  brond 
and  vital  distinction  between  the  conversion 
of  raw  material  into  manufactured  products 
and  the  alienation  of  the  source  from  which 
the  material  is  supplied.  The  severance  of 
trees  from  the  lands  of  the  company  for  its 
industrial  purposes  does  not  exhaust  the 
value  of  the  property  or  Its  capacity  for  the 
further  production  of  timber.  If  the  theory 
suggested  could  be  held  applicable  to  the 
present  facts,  it  would  be  equally  appropriate 
and  effective  in  the  event  of  the  sale  of  all 
the  company's  timber  lands  and  the  distribu- 
tion of  the  proceeds  as  dividends.  The  ap- 
preciation of  the  property  has  not  been  pro- 
duced by  the  activities  of  the  corporation. 
It  has  resulted  from  economic  laws  operating 
Independently  of  the  corporate  agency  or  ex- 
istence. An  increase  thus  accruing  in  the 
company's  landed  capital  is  essentially  dif- 
ferent from  the  ordinary  products  of  its  in- 
dustry which  constitute  Its  earnings.  '  In  our 
judgment  this  case  is  clearly  within  the  prin- 
ciple of  the  general  and  well-established  rule 
we  have  discussed,  which  appropriates  to  the 
corpus  a  dividend  paid  to  a  trust  estate  out 


of  a  fund  derived  £rom  the  enhancement  and 
sale  of  property  acquired  as  an  lnvestm»it 
of  corporate  capital. 

It  was  suggested  that  it  is  within  the  pow- 
er of  the  court  to  make  an  equitable  appor- 
tionment of  the  proceeds  of  the  dividend  as 
between  the  life  tenants  and  the  remainder- 
men. If  there  existed  any  principle  which 
would  justify  and  guide  us  in  pursuing  such 
a  course,  we  should  be  glad  to  admit  both 
classes  of  claimants  to  participation  in  the 
fund.  But  there  is  an  insurmountable  ob- 
stacle to  audi  action  in  the  fact  that  the  div- 
idend, as  we  have  found,  actually  belongs  to 
the  corpus,  and  its  partial  diversion  to  the 
income  would  work  a  distinct  injustice  to  the 
remaindermen.  If  we  were  concerned  with 
the  application  of  a  dividend  arising  from 
corporate  earnings,  and  it  appeared  that 
these  were  accumulated  in  part  before  the 
creation  of  the  trust,  an  apportionment  as 
between  the  income  and  corpus  would  be 
projter  and  necessary.  Thomas  v.  Oregg,  su- 
pra. But  when,  as  in  this  case,  the'  dividend 
represents  capital  and  belongs  as  a  whole  to 
the  corpus  of  the  trust,  there  is  no  reason  or 
basis  for  an  apportionment  The  cases  which 
have  been  dted  in  support  of  this  suggestion 
involved  conditions  quite  different  from  the 
present  In  the  Matter  of  Rogers,  161  N.  T. 
108,  65  N.  B.  393,  a  fund,  distributed  by  a 
company  in  process  of  liquidation,  r^resent- 
Ing  the  proceeds  of  property  in  which  ac- 
cumulated earnings  had  been  invested,  was 
awarded  to  the  income  of  a  trust  while  sub- 
stituted stock  of  a  new  company,  which  had 
absorbed  the  old  corporation,  was  held  to  be 
corpus :  and  in  the  case  of  Smith  ▼.  Dana,  77 
Conn.  643,  60  AU.  117,  69  L.  R.  A.  76.  107 
Am.  St  Rep.  61,  while  the  dividend  appro- 
priated to  income  resulted  from  a  sale  of 
part  of  the  coiporate  plant  this  was  assum- 
ed to  represent  an  investment  of  earnings. 

In  the  argument  great  emphasis  was  laid 
upon  certain  expressions  in  the  opinion  of 
this  court  in  Smith  v.  Hooper,  supra.  We 
find  nothing  In  the  language  employed  by  the 
learned  Chief  Judge  who  wrote  tbat  opinion 
at  all  inconsistent  with  the  principle  ^hidi 
controls  the  case  at  bar.  In  Smith  v.  Hooper, 
as  we  have  already  noted,  the  <daim  of  a 
life  tenant  to  the  increase  in  a  trust  estate 
resulting  from  the  appreciation  of  stock  vras 
denied.  A  portion  of  the  stock  was  still  held 
In  the  trust,  and  the  remainder  had  been  sold 
by  the  trustees.  The  augmentation  of  the 
trust  estate  was  not  realized  in  the  form  of 
a  dividend,  and 'no  such  question  as  is  here 
presented  was  considered.  It  was  stated,  aa 
a  reason  why  the  contention  of  the  life  ten> 
ant  could  not  be  sustained,  that  the  corpora- 
tion had  not  segregated  from  the  shares  any 
of  the  elements  which  made  up  their  value. 
It  was  expressly  said  that  the  causes  which 
produced  the  enhancement  in  the  value  of 
the  stock  were  unlmown,  and  that  the  cash 
received  by  the  trustees  for  the  stock  diq>o»- 
ed  of  could  not  be  regarded  as  having  arisen 
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"from  a  AMslon  of  earnings.**  The  opinion 
does  not  In  any  way  deal  with  the  question 
as  to  the  disposition  of  a  dividend  which  la 
Clearly  shown  to  have  originated  In  an  ap- 
preciation of  capital. 

We  fnlly  concnr  In  the  concloslons  reached 
by  the  learned  judge  who  heard  this  case  be- 
low, and  we  will  afflrm  his  decree  directing 
that  both  the  funds  in  question  be  held  and 
Invested  as  part  of  the  corpus  of  the  trust 

Decree  affirmed,  the  costs  to  be  paid  oat  of 
One  fonda  In  controversy. 


(US  Md.  1) 


ZEXL-  ▼.  DUNAWAT. 


(Coart  of  Appeals  of  Maryland.    Jan.  11,  1911.) 

1.  Assault  ahd  Battebt  (S§  37,  38*)— Civil 
LiABiLiTr— Damages.  - 

In  awarding  damages  for  assault  and  bat- 
tery, a  juiy  can  consider  plaintiff's  health  and 
ooDdition  before  his  injury,  as  compared  with 
his  injured  condition,  whether  the  injury  is  per- 
manent, bis  physical  and  mental  suffering  and 
defenduit's  condition  in  life  and  pecuniary  cir- 
enmstances,  and  allow  such  damages  as  in  the 
jury's  opinion  will  be  fair  and  just  compensa- 
tion. 

[Ed.  Note.^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  52,  53;  Dec.  Dig.  Si  37, 
38.*] 

2.  Absauxt  and  Battebt  (|  39*>— Givh.  Lia- 
BiUTr— Phnitivk  Damages. 

Pnnitive  damages  are  recoverable  for  wan- 
tMi,  nnprovoked,  and  excessive  assault  and  bat- 
tery. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  54 ;   Dec.  Dig.  |  30.*] 

8.  Appeal  and  Ebbob  (}§  212,  601*)  —  Rk- 
yisw  —  Questions  Not  Pbesenteo  Below. 
The  Court  of  Appeals  is  precluded  by  Code 
Pnb.  Gen.  Laws  1904^  art  6,  |  9,  and  court 
rule  4  (44  Atl.  v),  from  examining  the  legal 
sufficiency  of  evidence  to  support  a  granted 
prayer,  unless  it  appears  that  the  question  was 
detemuned  by  the  court  below,  and  the  objec- 
tion and  the  ruling  thereon  must  appear  in  the 
record  by  a  special  exception  properly  signed  by 
the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  1417-1425,  2300,  2305; 
Dec.  Dig.  H  242,  601.*] 

4.  AasAULT  AND  Battebt  (|  13*)— Gnm>  Lia* 

BILITT— InSTBUCTIONS. 

In  an  action  for  assault  and  battery.  It 
was  proper  to  instruct  that  if  defendant  as- 
■aidted  and  beat  plaintiff,  plaintiff  should  re- 
cover unless  he  first  assaulted  defendant,  or  de- 
fendant acted  in  self-defense;  that  is  to  say, 
that  the  circumstances  under  which  defendant 
acted  would  have  Induced  a  reasonable  man  of 
average  prudence  to  make  a  prior  assault  to 
protect  himself. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  i  11;    Dec  Dig.  |  13.*] 

5.  Appkal  and  Ebbob  d  1064*)  —  Habklxss 
Bbbob— Ihbtbuottons. 

la  an  action  for  assault  and  battery,  there 
was  BO  such  incoaalstency  as  to  constitute  prej- 
udicial error  between  an  instruction  that  plain- 
tiff could  recover  unless  he  first  assaulted  de- 
fendant or  defendant  acted  in  self-defense— that 
ia  to  say,  that  the  drcomstanoes  would  have  in- 
dvoed  a  reasonable  man  of  average  prudence  to 
make  a  prior  assault  to  protect  himself— and  an 
instmction  that,  if  defendant  struck  plaintiff 
OBder  belief  Oat  plaintiff  was  about  to  strike 


him,  plaintiff  could  not  recover  for  the  injuiy, 
if  it  was  not  inflicted  with  unnecessary  force 
and  violence. 

[Ed.  Note.— For  other  cases,  see  Aweal  and 
Error,  Dec.  Dig.  |  1064.*] 

6.  Tbial  (S  263*)— Pbatebs— CoNOXBSioir. 

Concession    of   a   prayer   makes  the   legal 
proposition  contained  in  it  the  law  of  the  case. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  263.*] 

7.  ASSAVLV   AND    BaTTBBT    Q    13*)— SELT-DB- 

fbnse— Requisites. 

To  justify  an  assault  and  battery  on  the 
ground  of  belief  that  plaintiff  intended  to  injure 
defendant  the  belief  must  have  been  such  as  a 
reasonable  person  would  entertain  under  like 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  H;   Dea  Dig.  {  13.*] 

8.  Assault  and  Battebt  (|  42*)— Self-Db- 
feftse— Jury  Question. 

Where  one  sued  for  assault  and  battery 
claimed  to  have  acted  under  the  belief  that 
plaintiff  intended  to  injure  him,  whether  the  be- 
lief was  reasonable  was  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  |  42.*] 

9.  Tbial  (|  260*)— Pbatebs— Refusal. 

A  prayer  was  properly  refused  when  prac- 
tically Identical  In  effect  with  one  granted. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  S!  651-659;    Dec.  Dig.  |  260.*] 

Appeal  from  Circuit  Court  Anne  Arundel 
County;  James  R.  Brashears,  Judge. 

Action  by  Ryland  R.  Dunaway  against 
I«wls  A.  Zell.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Prayers  were  offered  as  follows: 
Plaintiff's  second  prayer:  "If  the  Jury  find 
from  the  evidence  that  the  defendant  assault- 
ed and  beat  the  plaintiff  on  or  about  the  25th 
day  of  August  1909,  then  their  verdict  must 
be  for  the  plaintiff,  unless  the  jury  furthw 
find  that  the  plaintiff  first  assaulted  the  de- 
fendant or  that  the  defendant  in  assaulting 
the  plaintiff  was  acting  in  self-defense;  that 
Is  til  say,  that  the  circumstances  under  which 
the  defendant  assaulted  the  plaintiff  were 
such  as  would  have  Induced  a  reasonable  man 
of  average  prudence  to  make  a  prior  assault 
to  order  to  protect  himself."    (Granted.) 

Plaintiff's  fourth  prayer:  "The  court  in- 
structs the  Jury  that  If  they  find  from  all 
the  evidence  In  this  cause  that  the  defendant 
struck  and  beat  the  plaintiff,  as  alleged  In 
the  plaintiff's  declaration,  then,  to  estimat- 
ing the  damages,  they  are  to  consider  his 
health  and  condition  before  the  injuries  com- 
plained of  as  compared  with  his  present  con- 
dition, to  consequence  of  the  said  Injuries, 
and  whether  they  are  In  their  nature  perma- 
nent, and  also  the  physical  and  mental  suf- 
fering to  which  he  has  been  subjected  by  rea- 
son of  said  Injuries,  and  they  may  also  con- 
sider the  condition  In  life  and  the  pecuniary 
circumstances  of  the  defendant  and  to  alloyr 
the  platotlfF  such  damages  as  in  the  opinion 
of  the  jnry  will  be  a  fair  and  just  compensa- 
tion for  the  Injuries  which  he  has  sustatoed.** 
(Granted  to  lieu  of  the  third  prayer.) 
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Plaintiff's  fifth  prayer:  "That  If  the  Jury 
believe  from  the  erldence  In  tlie  cause  that 
the  plaintiff  was  injured  by  the  defendant  as 
alleged  by  the  plaintiff,  and  that  the  assault 
and  battery  was  wanton,  unprovoked,  and  ex- 
cessive In  its  nature,  then  they  can  inflict 
vindictive  and  punitive  damages  upon  the 
defendant"    (Granted.) 

Defendant's  second  prayer:  "If  the  Jury 
I>dieve  from  the  evidence  in  tlie  case  that  the 
plaintitt  was  struck  and  injured  by  the  de- 
fendant, and  if  they  believe  that  the  defend- 
ant when  he  struck  the  plaintiff  was  acting 
for  the  protection  of  his  own  body,  then  their 
verdict  must  be  for  the  defendant,  provided 
they  find  that  the  injury  done  the  plaintiff 
was  not  done  by  the  use  of  nnnecessary  force 
and  violence."    (Rejected.) 

Argued  before  BOYD,  C.  J.,  and  BRISCiOE, 
PEARCE,  SCHMUCKETR,  BURKE,  PATTI- 
SON,  and  URNER,  JJ. 

Jerry  L.  Smith  and  A.  T.  Brady,  for  ap- 
pellant   Richard  H.  Stevenson,  for  appellee. 

BRISCOE,  J.  This  is  an  action  for  as- 
sanlt  and  battery  brought  by  the  plaintiff 
against  the  defendant  on  the  15th  day  of 
September,  1909,  in  the  circuit  court  for 
Anne  Arundel  county.  The  trial  of  the  case 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $800,  and  the 
defendant  has  appealed. 

The  record  contains  a  single  bill  of  ex- 
ception, reserved  at  the  trial  of  the  case ;  and 
that  is,  to  the  action  of  the  court  in  granting 
the  plaintiff's  second,  fourth,  and  fifth 
prayers,  and  in  rejecting  the  defendant's  sec- 
ond prayer.  The  plaintiff's  first  and  third 
prayers  were  rejected  and  the  defendant's 
first  prayer  was  conceded.  The  court  re- 
porter will  set  out  the  controverted  prayers 
in  his  report  of  this  case ;  that  is,  the  plain- 
tiff's second,  fourth,  and  fifth  prayers,  and 
the  defendant's  second  prayer.  The  sole 
question,  then,  presented  for  our  considera- 
tion on  the  record  in  this  case  is.  Is  the 
ruling  of  the  court  upon  the  prayers  embrace 
ed  in  the  defendant's  exertion? 

[1,2]  As  to  the  propositions  of  law  con- 
tained in  the  plaintiff's  fourth  and  fifth 
prayers,  little  need  be  said.  Similar  prayers 
were  approved  by  this  court  in  Sloan  v.  Ed- 
wards, 61  Md.  89,  and  subsequently  sanction- 
ed by  us  in  the  more  recent  case  of  Stock- 
ham  V.  Malcolm,  111  Md.  615,  74  Atl.  569. 
They  were  practically  damage  prayers,  and 
contained  the  legal  proxKisltions  properly  ap- 
plicable to  the  facts  of  the  case  in  estimat- 
ing the  damages  to  l>e  awarded.  If  the  Jury 
should  find  their  verdict  for  the  plaintiff. 

[3]  It  Is,  however,  insisted  upon  the  part 
of  the  appellant  that  the  evidence  was  in- 
sufiBcient  to  support  the  prayers,  as  granted,. 
and  it  was  error  to  grant  an  Instruction  up- 
on any  proposition  of  law^  when  there  was  no 
proof  to  sustain  it.  It  appears,  however, 
tbwre  were  no  special  -exceptions  to  these 


prayers  in  the  court  below  for  the  Insufficien- 
cy of  evidence  to  support  them,  and  it  is 
well  settled  that  this  court  is  precluded  by 
article  5,  i  8,  of  the  Code  Public  Genera.! 
Laws  1904  (rule  4  of  this  court  [44  Atl.  v]), 
from  examining  the  legal  sufficiency  of  the 
evidence  to  support  a  granted  prayer,  unless 
it  appear  that  such  question  was  distinctly 
made  to  and  decided  by  the  court  below. 
The  objection  and  the  ruling  thereon  must 
appear  in  the  record  by  a  special  exception, 
properly  signed  by  the  court  Albert  v. 
State,  66  Md.  325,  7  Atl.  697,  59  Am.  Rep. 
159;  Gambrill  v.  Schooley,  89  Md.  548,  43 
Atl.  918.  In  Gunther  v.  Dranbauer,  86  Md. 
11,  38  Atl.  33,  it  was  distinctly  said:  "No 
exception  having  been  taken  in  the  court  tie- 
low  to  the  granting  of  the  first  instruction 
on  the  ground  there"  was  no  evidence  to  sup- 
port the  facts  alleged  to  be  assumed  by  it,  we 
are  not  at  liberty  to  consider  such  an  objec- 
tion made  for  the  first  time  in  this  court" 
In  the  case  of  Annapolis  Gas  Co.  v.  Fred- 
erldis,  112  Md.  456,  77  Ati.  53,  relied  upon 
by  the  appellant,  there  was  a  special  ex- 
ception to  the  prayer  for  the  want  of  evi- 
dence to  sustain  It  and,  in  the  absence  of 
such  evidence,  the  court  held  the  special  ex- 
ception to  the  prayer  should  have  been  sus- 
tained and  the  prayer  refused.  The  cor- 
rectness of  the  legal  propositions  contained 
in  these  two  prayers,  we  think,  is  free  from 
criticism;  and,  as  the  legal  sufiiciency  of 
the  evidence  upon  which  th^  rest  is  not  be- 
fore us  for  review,  we  express  no  opinion 
upon  It 

[4]  The  plaintiff's  second  prayer  Is  in  these 
words:  "If  the  Jury  find  from  the  evidence 
that  the  defendant  assaulted  and  beat  the 
plaintiff  on  or  about  the  25th  day  of  AnguBt, 
1909,  then  their  verdict  must  be  for  the 
plaintiff,  unless  the  Jury  further  find  that 
the  plaintiff  first  assaulted  the  defendant  or 
that  the  defendant  in  assaulting  the  plaintiff 
was  acting  in  self-defense;  that  is  to  say, 
that  the  circumstances  under  which  the  de^ 
fendnnt  assaulted  the  plaintiff  were  such  as 
would  have  induced  a  reasonable  man  of  av- 
erage prudence  to  make  a  prior  assault  In 
order  to  protect  himself."  This  Instruction, 
as  granted  by  the  court  In  connection  with 
the  defendant's  first  prayer,  which  was  con- 
ceded and.  which  presented  the  defendant's 
theory  of  the  aaeault,  we  think  fairly  in- 
structed the  Jury  as  to  the  law  upon  the 
case. 

[i]  We  find  no  such  inconsistent  ruling  or 
confiict  between  the  plaintifTs  second  prayer 
and  the  defendant's  conceded  prayer  as 
would  Justify  a  reversal  of  the  Judgment. 
The  defendant's  first  prayer  (the  conceded 
prayer).  In  effect  instructed  the  Jury  that  If 
they  found  from  the  evidence  that  the  de- 
fendant struck  the  plaintiff,  and  they  fnr- 
thei^  find  that  tlie  defendant  had  reason  to 
believe  and  did  believe  at  the  time  he  struck 
him  that  the  plaintiff  was  about  to  deal  him 
a  blow,  then  their  verdict  must  be  for  the 
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defendant,  provided  the  Jury  find  that  the 
Injury  done  the  plaintiff  was  not  done  by 
the  use  of  unnecessary  force  and  violence. 

[•]  While  the  concession  of  this  prayer 
made  the  legal  proposition  which  it  contained 
the  law  of  the  case,  and  the  Insertion  In  the 
second  prayer  on  the  part  Of  the  plaintiff  in 
defining  self-defense,  "that  the  circumstanc- 
es nnder  which  the  defendant  assaulted  the 
plaintiff  were  such  as  would  have  induced  a 
reasonahle  man  of  average  prudence  to  make 
a  prior  assault  in  order  to  protect  himself," 
was  not  so  Inconsistent  or  in  conflict  with 
the  conceded  prayer  as  to  have  misled  or 
confused  the  Jury  or  to  have  prejudiced  and 
injured  the  defendant's  case. 

[7, 1]  The  defendant's  belief  that  th6  plain- 
tiff intended  to  do  him  a  bodily  injury  to 
Justify  a  plea  of  self-defense  mnst  have  been 
such  as  a  reasonable  person  would  entertain 
under  like  circumstances,  and  whether  his 
belief  was  a  reasonable  one  under  .the  clr- 
cnmstances  was  clearly  a  question  for  the 
jury.  CourvolsleT  v.  Raymond,  23  Colo.  120, 
47  Pac.  284;  Morris  v.  Piatt,  32  (Jonn.  83; 
Hnlse  V.  Tollman,  49  111.  App.  490;  3  Cyc. 
1074 ;  Railway  Ck).  v.  Jopes,  142  U.  S.  21, 12 
Snp.  Ct.  109,  35  L.  Ed.  919;  Sloan  v.  Ed- 
wards, 61  Md.  104;  Stockham  v.  Malcolm, 
111  Md.  621,  74  AO.  569. 

[9]  We  find  no  error  In  the  rejection  of 
the  defendant's  .second  prayer,  as  It  was 
practically  identical  In  effect  with  the  defend- 
ant's first  prayer.  We  do  not  understand  It 
to  be  seriously  urged  that  the  defendant's 
case  was  In  any  way  Injured  or  prejudiced' 
by  the  rejection  of  this  prayer.  We  shall 
not  stop  to  consider  the  proof  on  which  the 
rulings  of  the  court  on  the  prayers  In  this 
case  rest  It  Is  proper,  however,  to  say  that 
it  shows  beyond  dispute  that  a  violent  as- 
sault was  committed  by  the  defendant  upon 
the  plaintiff,  and  that  he  was  compelled  to 
seek  both  medical  and  hospital  treatment 
from  the  effects  of  the  Injury.  The  defend- 
ant's plea  of  necessary  self-defense  or  an 
assanlt  Justified  was  fully  and  fairly  sub- 
mitted to  the  Jury  by  the  prayers  we  have 
passed  upon. 

There  can  be  no  serious  dl£9culty  as  to 
the  legal  principles  applicable  to  a  case  like 
this,  and,  as  we  fall  to  find  any  reversible 
error  In  the  rulings  of  the  court,  the  judg- 
ment will  be  afBrmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 

(114  Md.  (tt) 

DIAMOND  V.   SHRIVER  et  al. 
(Conrt  of  Appeals  of  Maryland.    Jan.  12,  1911.) 

3L  VEwnoR    AND    PtrncHASKB    (§    88*)— CoN- 
TBACis— Fraud. 

A  pnrchaser  represented  to  the  vendor  that 
the  property  was  desired  for  a  blacksmith  shop. 
The  vendor  did  not  know  that  a  third  person 
desiring  a  part  of  the  land  for  other  purposes 
had  made  an  arrangement  with  the' purchaser 


to  that  effect.  It  was  not  shown  that  the  ven- 
dor would  have  refused  to  sign  the  option  con- 
tract had  she  been  aware  of  snch  arrangement. 
Her  haaband  at  the  time  of  the  signing  of  the 
contract  of  sale  knew  of  the  third  person's  in- 
terest in  the  premises.  Held  not  to  show  any 
false  representations  indndng  the  option  or  con- 
tract of  sale. 

[EXl.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  61-65;  Dee.  Dig.  f 
38.*] 

2.  C0NTBAC!T8   (8  147*) — CONSTBUOTION— ISTJaf- 
TION   OT  PABTIES. 

The  intention  of  the  parties  to  a  contract 
as  gathered  from  the  language  used  read  in  the 
light  of  the  circumstances  eiiisting  at  the  time 
of  its  execution  prevails. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  730,  743;   Dec.  Dig.  |  147.*] 

3.  Vendob    and    Purchases    (|    78*)— Con- 

TBACTS — TrSCB  OF  THE  EJeSENCE. 

Where  time  is  of  the  essence  of  a  contract 
of  sale  and  purchase  of  real  estate,  the  failure 
,by  one  of  the  parties  to  perform  within  the  time 
prescribed   discbargee  the  other  party. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  121-126;   Dec.  Dig.  ( 

4.  Vendob    and    Pubchaseb    (8    78*)— Con- 
tbact8— timb  of  the  esbewce. 

Whether  time  is  of  the  essence  of  a  con- 
tract for  the  sale  and  purchase  of  real  .estate, 
depends  on  the  intention  of  the  parties, '  and 
when  the  intention  is  expressed  in  unambii^ons 
terms  the  liability  of  the  parties  must  be  de- 
termined by  the  plain  meaning  of  the  langoaga 
used,  but  where  the  intention  is  not  so  express- 
ed the  court  may  look  to  the  acts  of  the  par- 
ties to  determine  the  meaning  which  they  have 
put  on  the  contract 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Piirchaser,  Cent  Dig.  81  121-125 ;  Dec.  Dig.  8 
78.*] 

5.  Vendor    and    Pubchaseb    (S    78*)— Coh- 

TBACTS — ^TtME   as   OF  THE  ESSENCE. 

A  Stipulation  in  a  contract  for  the  sale  of 
real  estate,  that  the  price  shall  be  paid  at  or 
before  a  specified  day  or  within  a  specified  pe- 
riod, does  not  make  time  of  the  essence  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  88  121-125 ;  Dec.  Dig.  8 
78.*] 

a.  Vendor   and   Pubcbasbs   (f  186*)— Oon- 

TRAOTS  — PeBFORUANCB. 

Where  a  vendor  failed  to  tender  and  was 
unable  to  tender  a  fee-simple  title  clear  of  in- 
cumbrances to  the  purchaser  who  was  ready  to 
pay  the  price  within  the  time  stipulated,  the 
failure  of  the  purchaser  to  i>ay  the  price  within 
such  time  did  not  defeat  his  rights  under  the 
contract. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  .373;  Dec.  Dig.  8  186.*] 

7.  Vendor   and    Puhchaseb.  (|   104*)— Con- 
tracts—Actions— Ev  IDENCE. 

Evidence  of  attempts  made  by  parties  to 
a  contract  of  sale  of  real  estate  to  obtain  a 
clear  title  as  required  by  the  contract  is  admis- 
sible to  show  an  excuse  for  any  delay  in  per- 
fecting the  sale,'  preventing  the  vendor  from 
relying  on  the  purchaser's  failure  to  pay  'within 
the  time  specified  in  the  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  104.*] 

8.  Evidence    (§    461*)— Eztbinsio   Evidxnck 
Affecting  Writinrs. 

While  the  acts  of  the  parties  may  be  look- 
ed to  to  discover  the  meaning  of  a  contract,  the 
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language  of  which  b  obacure,  the  parties  may 
not  testify  as  to  their  understanding  or  inter- 
pretation of  the  contract. 

[ £}d.  Note.— For  other  cases,  see  Evidence,  Dec 
Dig.  I  461.*) 

Appeal  from  Circuit  Conrt,  Harford  Coon- 
ty;    Frank  I.  I>ancan,  Judge. 

Suit  by  Harriet  E.  Diamond  against  J. 
Alexia  Shriver  and  another.  From  a  decree 
dismissing  the  blU,  complainant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMCCEER,  BURKB, 
THOMAS,  PATTISON,  and  URNBR,  JJ. 

Harry  S.  Carver,  for  appellant  PblUp 
A.  Close,  for  appellees. 

BURKE,  3.  The  appellant  filed  a  bill  of 
complaint  In  the  circuit  court  for  Harford 
county  against  the  appellees  for  an  injuno 
tlon  to  prohibit  them,  their  agents  and  serv- 
ants, from  entering  npon  and  taking  pos- 
session of  the  land  mentioned  in  the  bill, 
and  from  hanllng  poles  upon  the  land,  and 
from  digging  up  the  soil  and  erecting  poles 
thereon.  The  bill  alleged  her  ownership  of 
the  property,  and  she  filed  therewith  a  cer- 
tified copy  of  the  deed  under  which  she  ac- 
quired title  to  the  land.  The  second  para- 
graph of  the  bill  set  out  the  facts  upon  whidb 
she  relied  as  entitling  her  to  an  injunction. 
It  alleged  "that  the  defendant,  and  certain 
persons,  agents,  and  employes  professing  to 
act  for  and  on  belialf  of  said  defendants, 
have  entered  upon  and  are  now  proceeding 
to  haul  and  place  upon  said  property  large 
poles,  and  are  digging  or  proceeding  to  dig 
large  holes  in  the  ground  on  said  premises 
for  the  purpose  of  erecting  large  poles  there- 
in. In  a  forcible  manner,  and  intending  to 
string  wires  on  said  poles,  all  against  the 
earnest  request  and  repeated  protest  of  your 
oratrlx,  and  withont  any  legal  authority 
or  license  therefor,  and  without  first  having 
ascertained,  either  by  agreement  with  your 
oratrlx  or  any  one  in  her  behalf,  or  by  the 
award  of  a  Jury,  the  amount  of  money  which 
would  be  a  Just  compensation  for  the  use 
and  occupation  of  your  oratrix's  said  land, 
and  without  having  first  paid  or  tendered 
to  your  oratrlx  any  Just  compensation  there- 
for, and  unless  restrained  by  this  honorable 
court  your  oratrlx  apprehends  that  the  said 
defendants,  their  servants,  agents,  and  em- 
ployte  will  continue  to  commit  trespass  com- 
plained of,  and  will  erect  said  poles  on  the 
said  property  of  your  oratrlx  and  string 
wires  thereon,  which  will,  In  the  future, 
interfere  with  the  shade  and  ornamental 
trees  of  your  oratrlx  and  otherwise  Inter- 
fere with  your  oratrix  in  the  enjoyment  of 
said  property."  The  court  granted  the  pre- 
liminary injunction  npon  the  bill  as  prayed. 
The  respondents  answered  the  bill,  testimony 
was  taken  in  open  court,  and  after  hearing 
upon  bill,  answer,  and  testimony  the  court 


passed  a  decree  dissolving  the  Injunction 
and  dismissing  the  bill  with  costs  to  the 
defendants,  and  from  that  decree  this  ap- 
peal was  taken. 

The  evidence  shows  that  the  Belair  Elec- 
tric Company  has  been  for  a  number  of 
years  operating  an  electric  plant  in  Harford 
county,  and  supplying  electricity  to  its  cus- 
tomers in  Belair  and  adjacent  territory.  In 
the  simimer  of  1909  It  was  engaged  in  In- 
stalling another  plant  to  be  located  about 
2^  miles  below  Its  original  plant,  and  it 
was  proposed  to  connect  the  two  plants  by 
a  pole  line.  The  appellant  was  the  owner 
of  a  small  property,  mentioned  in  the  bill, 
located  between  the  two  plants  of  the  de- 
fendant company,  and  on  the  route  of  the 
proposed  pole  line  connecting  them.  J.  Alex- 
is Shriver,  the  other  defendant,  is  the  secre- 
tary and  treasurer  and  general  manager 
of  the  Belair  Electric  Company.  It  became 
necessary  In  the  work  of  extending  its  busi- 
ness and  enlarging  its  power  for  the  Electric 
Company  to  erect  poles  and  string  wires 
thereon  across  the  complainant's  property. 
It  determined  to  buy  her  land,  and  wltti 
that  purpose  In  view  authorized  James  R. 
Magness  to  secure  an  option  to  purchase  it. 
On  July  2,  1900,  the  plaintifT  and  her  hus- 
band executed  under  seal  an  option  by  whldi 
they  covenanted  "to  grant,  convey,  and  as- 
sure to  James  R.  Bfagness  or  his  assigns 
in  fee  simple  free  of  all  Incumbrances"  the 
land  mentioned  in  the  bill.  It  was  provided 
that  "this  option  must  be  exercised  within 
thirty  days  by  the  payment  of  one-half  of 
the  purchase  money,  the  balance  to  become 
due  and  payable  within  ninety  days  from 
this  exercise  of  this  option  and  npon  the 
execution  and  delivery  by  the  undersigned 
of  a  deed  giving  clear  title  to  the  same."  On 
the  next  day,  Magness  assigned  all  his  inter- 
est under  the  option  to  J.  Alexis  Shriver 
in  consideration  of  $10.  On  the  2d  of  Aug- 
ust, 1900,  this  option  was  exercised  and  con- 
verted into  a  contract  of  sale  by  the  follow- 
ing Indorsement  thereon  under  seal  signed 
by  the  complainant  and  her  husband:  "In 
consideration  of  the  payment  of  the  sum  of 
fifty  dollars  ($50.00)  the  receipt  of  which  Is 
hereby  acknowledged,  the  within  and  afore- 
going option  is  hereby  exercised  and  con- 
verted into  a  sale  of  all  the  property  therein 
described,  and  the  balance  of  the  purchase 
money  thereon,  to  wit,  the  sum  of  four  hun- 
dred and  fifty  dollars  ($450.00)  shall  be  paid 
either  within  ninety  days  from  this  date, 
or  upon  delivery  of  a  deed  conveying  said 
property  in  fee  simple  clear  of  all  incum- 
brances." 

At  the  time  the  above  paper  was  signed, 
Mr.  Shriver  delivered  to  Mr.  Diamond  his 
check  for  $50  drawn  on  the  Harford  Nation- 
al Bank  to  the  order  of  the  complainant 
and  her  husband,  which  was  Indorsed  by  the 
payees  and  paid  by  the  bank.  In  the  fall 
of  1909,  the  Electric  Company  removed  the 
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trees  on  the  ronte  of  the  pole  line  across 
the  plaintiff's  property  preparatory  to  erect- 
ing the  poles,  and  the  complainant  and  her 
hnsband  made  preparations  to  remove  from 
the  property.  They  had  rented  a  house,  and 
removed  some  of  their  property  to  the  rent- 
ed premises.  On  the  14th  of  December,  1909, 
Mr.  Shrlver  called  at  the  house  of  the  com- 
plainant, and  William  Diamond,  her  hnsband, 
asked  for  the  contract  of  sale,  or  option, 
as  It  Is  called  in  the  evidence.  At  the  re- 
quest of  Mr.  Shrlver  William  Diamond  came 
to  Belalr  that  day,  and  met  Mr.  Shrlver  in 
the  courthouse.  Shrlver's  account  of  what 
took  place  at  that  Interview,  and  the  pur- 
pose of  the  meeting  (and  his  testimony  Is  not 
really  disputed),  is  as  follows:  "We  came 
up  to  Belalr,  and  when  we  got  up  here  we 
found  Mr.  Robinson  was  in  court,  and  that 
he  would  not  be  out  until  recess.  I  talked 
with  Mr.  Diamond  in  the  hall  downstairs, 
and  he  said,  'Let  me  look  at  that  option,' 
and  I  took  it  out  of  my  pocket,  and  he  said 
'I  will  take  good  care  of  It'  He  said,  'Let 
me  look  at  it,'  and  he  put  it  in  his  pocket 
and  walked  outside  where  he  met  Mr.  Char- 
He  Archer  who  had  him  in  tow,  and  took 
bim  Into  Mr.  Harry  Carver's  office.  I  then 
went  over  and  made  demand  on  bim  and 
4m  Mr.  Carver  for  the  paper,  which  belonged 
to  me,  and  they  both  refused  to  give  it  up, 
and  I  left  the  matter  then,  having  made 
demand  on  them  after  that  endeavor  to  set- 
tle It;  I  hadn't  any  Idea  he  was  going  to 
Mr.  Carver's  at  that  time,  because  we  had 
talked  of  going  to  Mr.  Robinson's."  On  the 
same  day  Mr.  Carver  sent  Mr.  Shrlver  a 
copy  of  the  contract  to  which  was  attached 
the  following,  signed  by  the  complainant 
and  her  hnsband:  "The  ninety  days  stipu- 
lated In  the  annexed  option  and  agreement 
having  expired  within  which  the  balance  of 
purcbase  money  was  to  be  paid,  all  rights 
of  said  James  R.  Magness  and  his  assignee 
or  assignees  thereunder  have  ceased  and 
determined."  Mr.  Shrlver  at  once  returned 
the  copy,  stating  that  he  did  not  recog- 
nize In  any  way  the  right  of  the  Diamonds 
to  terminate  the  agreement  There  was  a 
mortgage  of  $166  on  the  property  held  by 
a  Miss  McIIvain,  who  was  represented  by 
Mr.  Thomas  H.  Robinson.  It  was  necessary 
that  this  mortgage  be  released,  and  Mr. 
Shrlver  bad  seen  Mr.  Robinson  about  the 
matter,  but  so  far  as  the  record  shows  this 
mortgage  has  never  been  released.  On  the 
20th  of  April,  1910,  Mr.  Shriver  tendered  the 
complainant  in  gold  coin  the  full  amount  of 
the  purchase  money  and  Interest,  and  at  the 
same  time  presented  to  her  and  her  husband 
for  execution  a  deed  for  the  property  to  him- 
self. This  they  refused  to  execute.  He  then 
began  the  erection  of  the  poles,  and  was 
stopped  by  the  Injunction. 

The  complainant  claims  that  she  had  a 
rlgbt  to  rescind  the  contract,  and  having 
rescinded  it  by  the  notice  of  December  14, 
1909,  all  Tights  which  may  have  been  ac- 
quired  under  the  agreement  were  thereby 


terminated,  and  her  complete  ownersblp  In 
the  property  was  then  restored.  She  bases 
her  right  of  rescission,  first,  upon  alleged  mis- 
representations made  by  James  R.  Magness 
in  securing  the  option  of  July  2,  1909 ;  and, 
secondly,  that  time  was  of  the  essence  of 
the  contract  of  August  2, 1909,  and  Inasmuch 
as  the  purchase  price  was  not  paid  within 
90  days  of  that  date  all  rights  under  the 
contract  were  lost 

[1]  As  to  the  first  contention  we  find  noth- 
ing In  the  record  to  support  It  We  fail  to 
find  any  false  "or  material  misrepresentation 
Inducing  either  the  option  or  contract  of 
sale.  The  complainant  testified  tliat  Mr. 
Magness  stated  that  he  wanted  to  buy  the 
property  to  build  a  blacksmith  shop  upon  It, 
and  that  she  did  not  know  Mr.  Shriver  in 
the  transaction.  It  appears  that  Magness 
wanted  certain  portions  of  the  property,  and 
had  made  some  arrangements  with  Shriver 
by  which  he  expected  to  get  such  parts  there- 
of as  were  not  needed  by  the  Electric  Com- 
pany. But  there  is  nothing  to  show  (indeed 
it  is  not  claimed)  that  the  complainant  would 
have  refused  to  sign  the  option  had  she  been 
aware  of  the  arrangement  between  Shrlver 
and  Magness.  When  the  contract  of  August 
2,  1909,  was  signed  William  Diamond,  the 
husband,  knew  of  Shriver's  interest  in  the 
purchase. 

As  to  the  second  contention.  [2-4]  It  is 
the  duty  of  the  court  to  construe  the  con- 
tract. The  intention  of  the  parties  gath- 
ered from  the  language  used,  read  In  the 
light  of  the  circumstances  existing  at  the 
time,  must  prevail.  When  thus  examin- 
ed there  is  nothing  In  the  contract  to 
take  It  out  of  the  general  rule  that  time  is 
not  of  Hie  essence  of  the  contract  A  clear 
statement  of  this  rule  may  be  found  In  Scar- 
lett V.  Stein,  40  Md.  625:  "Parties  may  no 
doubt  make  time  an  essential  part  of  a  con- 
tract and  in  such  cases  the  failure  by  one 
of  the  parties  to  perform  his  part  of  the 
obligation  within  the  time  prescribed  dis- 
charges the  other  from  all  liability  under 
the  contract.  Whether  time  is  to  be  consid- 
ered as  of  the  essence  of  the  contract,  must, 
of  course,  depend  upon  the  Intention  of  the 
parties.  When  this  intention  is  expressed 
in  clear  and  unambiguous  terms,  the  con- 
tract must  speak  for  itself,  and  the  liability 
of  the  parties  must  be  determined  by  the 
plain  and  obvious  meaning  of  the  language 
used.  If,  however,  this  Intention  is  not  ex- 
pressed in  clear  and  direct  terms  courts  may 
look  to  the  acts  and  conduct  of  the  parties, 
in  order  to  find  out  the  meaning  which  they 
themselves  have  put  upon  the  contract" 
To  the  same  effect  are  the  cases  of  Derrett 
V.  Bowman,  61  Md.  526;  Wilson  ▼.  Herbert, 
76  Md.  498,  25  Att.  685;  Oilman  v.  Smith, 
71  Md.  174,  17  Atl.  1035;  Coleman  v.  Apple- 
garth,  68  Md.  21,  11  Atl.  284,  6  Am.  Bt  Rep, 
417. 

[5-7]  A  stipulation  that. the  purchase  price 
shall  be  i>ald  at  or  before  a  certain  day, 
or  within  a  certain  period,  does  not  make 
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Ume  the  essence  of  the  contract  with  respect 
to  payment  Pom.  Spec.  Perf.  on  Con.  (2d 
Ed.)  382,  and  cases  there  cited.  But  aside 
from  this,  the  complainant  was  under  an 
obligation  to  convey  the  property  to  Shrlver 
"In  fee  simple  dear  of  all  Incumbrances." 
This  she  never  ottered  to  do,  nor  does  she 
appear  to  have  been  In  a  ];>Qsltion  to  do. 
Shrlver  was  ready  to  pay  within  the  time 
stipulated,  if  he  could  have  gotten  a  clear 
title,  and  the  Inability  of  the  plalntlfC  to 
execute  a  deed  of  the  character  she  obligated 
herself  under  the  contract  to  deliver  is  a 
sufficient  reason  for  the  failure  of  Shriver 
to  pay  purchase  price.  It  was  the  evident 
intention  of  the  parties  that  he  should  have 
such  a  deed  either  before  or  at  the  time  the 
money  was  paid.  There  were  some  excep- 
tions to  the  testimony,  but  these  need  not 
be  considered  at  any  length.  The  testimony 
excepted  to  by  the  plaintiff  related  to  the 
attempt  made  by  the  parties  to  get  a  clear 
title.  This  testimony  was  properly  admis- 
sible as  a  reason,  or  excuse,  for  the  delay 
in  i>erfectlng  the  sale.  Had  the  evidence 
excluded  by  the  court  remained  in  the  case, 
it  would  not  have  changed  our  conclusion. 

[t]  Where  the  language  of  the  contract  is 
uncertain  and  obscure,  the  acts  and  conduct 
of  the  parties  may  be  looked  to  to  discover 
the  meaning  of  the  language  used;  but  the 
parties  cannot  testify  as  to  the  understand- 
ing or  interpretation  of  the  contract  Our 
conclusion  is  that  it  was  not  within  the 
power  of  the  complainant  under  the  facts 
and  circumstances  disclosed  by  the  record 
to  rescind  the  contract  of  August  2,  1909, 
and,  therefore,  the  decree  of  the  lower  court 
will  be  affirmed. 

Decree  affirmed  with  costs. 


(U4  Md.  687) 

BAI/TIMORE  &  O.  B.  GO.  et  al.  v.  RUBTBB. 

(Court  of  Appeals  of  Maryland.     Feb.  2,  1911.) 

1.  Replevin  (J  8*)— Right  or  Possession. 

In  replevin^  issues  having  been  joined  on 
replication  alleging  property  in  plaintiff,  he  was 
bound  to  show  that  he  was  entitled  to  posaea- 
Bion  when  the  writ  issued. 

[Ed.    Note.— For   other   cases,    see   Replevin, 
Cent  Dig.  SS  45-68;  Dec.  Dig.  |  a*] 

2.  Replkvin   (I  8*)— PoesKssioR  ow  Pujn- 

TIFF. 

Naked  posseasion  of  property  by  plaintiff  in 
replevin,  obtained  before  the  suit  witnont  right 
thereto,  does  not  avail  plaintiff,  where  it  was 
given  under  a  mistake  by  defendant,  who  retook 
possession  and  refused  to  surrender,  on  discov- 
ering the  mistake. 

[Bid.    Note.— For  other   cases,    see   Replevin. 
Cent  Dig.  {{  45-68;   Dec.  Dig.  i  8.*] 

S.  Cabbiebs  ($  74*)— Bnxs  or  Lading— Issu- 
ance. 

Though  Code  Pub.  Gen.  Laws  1904,  art. 
14,  prohibits  issuance  of  a  bill  of  lading  until 
the  goods  are  received  by  the  carriers,  a  bill 
of  lading  reconsi^ning  freight  is  not  void,  as 
affecting  the  original  consignor's  right  of  stop- 


page in  transit  because  Issued  beCovt  tite  freight 
was  received  from  the  initial  carrier. 

[£}d.  Note. — For  other  cases,  see  Garrleis, 
Cent  Dig.  II  24&-860;    Dec.  Dig.  I  T4.»] 

4.  Replevin  ({  8*)— Right  to  Possession. 

The  seller  of  a  car  load  of  lumber  consign- 
ed  It  to  the  order  of  the  buyer  by  a  bill  of  lading 
marked  "not  negotiable."  The  buyer  surrender- 
ed the  bill  of  lading,  and  reconsigned  under  a 
negotiable  bill  which  was  transferred  to  a  hold- 
er for  value,  before  the  car  arrived.  On  such 
arrival,  the  buyer  having  become  insolvent  and 
having  dishonored  a  draft  for  the  price,  the  sell- 
er obtained  permission  of  the  delivering  carrier 
to  retake  the  lumber,  but  while  it  was  being 
re-marked,  the  carrier's  agent,  discovering  that 
the  shipment  had  l>een  reconsigned,  refused  to 
deliver  to  the  seller.  Held,  that  the  seller  could 
not  maintain  replevin ;  the  title  having  passed 
from  him  through  the  buyer  to  the  latter's  as- 
signee. 

I'Ea.  Note. — ^For  other  cases,  see  Replevin, 
Cent  Dig.  H  4&-68;   Dec  Dig.  |  8.»] 

6.  Exceftionb,    Biu,    of    (|   8*) — Skpabatb 

Bills— Neckssitt. 

Rulings  on  several  prayers  may  be  treated 
as  a  single  act  properly  covered  by  one  bill  of 
exceptions,  but  exceptions  to  other  rulings,  such 
as  rulings  striking  testimony,  included  in  the 
same  bill,,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  10;  Dec.  Dig.  {  &•] 

Appeal  from  Superior  Oonrt  of  Baltimore 
Caty ;  George  M.  Sharp,  Judge. 

Action  by  Edward  B.  Rueter  against  the 
Baltimore  tt  Ohio  Railroad  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ant railroad  company  appeals.  Reversed  and 
remanded. 

Argued  before  BOYD,  C.  J.,  and  PEARGE, 
SCHMUCKER,  THOMAS,  PATTISON,  and 
URNBR,  JJ. 

Allen  S.  Bowie  and  Duncan  K.  Brent,  Tor 
appellant.    Charles  A.  Marshall,  for  appellee. 


THOMAS,  J.  The  appeal  in  this  case  is 
from  a  Judgment  in  favor  of  the  plaintiff, 
the  appellee,  in  an  action  of  replevin  against 
the  Baltimore  ft  Ohio  Railroad  Company,  the 
appellant  and  the  receiver  of  Stirling-West 
Company,  to  recover  "a  car  of  lumber."  The 
receiver  of  StirUng-West  Company  did  not 
defend  the  suit,  and  Judgment  by  default 
was  rendered  against  him,  but  the  appellant 
filed  four  pleas  in  which  it  alleged  (1)  that 
It  did  not  take  the  property  of  the  plaintiff; 
(2)  that  at  the  time  of  the  issuing  of  the 
writ  the  property  in  the  goods  and  chattels 
mentioned  in  the  declaration  was  in  the  de- 
fendant; (S)  that  at  the  time  of  the  Issuing 
of  the  writ  the  property  in  said  goods  and 
chattels  was  "in  Churchill  and  Sim,  Eng- 
land" ;  and  (4)  that  at  the  time  of  the  issu- 
ing of  the  writ  the  plaintiff  had  no  proper- 
ty in  said  goods  and  chattels.  Issues  were 
Joined  on  the  first  and  fourth  pleas,  and 
replications  were  filed  to  the  second  and 
third  pleas,  asserting  property  in  the  plain- 
tiff. 

The  undisputed  facts  of  the  case  are  as 
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follows:  The  appellee,  Edward  £3.  Rueter, 
trading  as  Diamond  Lumber  Company,  who 
was  eognged  In  the  wholesale  Imnber  bnsl- 
ness  In  Basle  City,  Va.,  on  the  6th  of  Decem- 
ber, 1905,  sold  to  Sttning-TV^est  Company,  ot 
Baltimore,  a  lot  of  lumber,  and  on  the  same 
day  delivered  the  lumber  to  the  Chesapeake 
&  Ohio  Railway  Company,  at  Mechum  Riv- 
er, Ya^  and  received  from  aald  railway 
company  a  bUl  of  lading  for  the  transporta- 
tion over  Its  own  line  and  via  the  Baltimore 
&  Ohio  Railroad,  and  delivery  of  the  lum- 
ber to  the  order  of  Stirling-West  Company, 
at  Locust  Point,  Baltimore,  Md.  The  appel- 
lee sent  the  bill  of  lading,  which  was  mark- 
ed "not  negotiable,"  to  Stirling-West  Com- 
pany, and  deposited  in  the  Basic  Ci(7  Bank 
a  tbree-day  draft  on  said  consignee  for  the 
price  of  the  lumber.  Stirling- West  Company 
received  the  bill  of  lading,  and  on  the  6th  of 
December  surrendered  It,  properly  Indorsed, 
to  the  freight  agent  Of  the  Baltimore  &  Ohio 
Railroad  Company,  In  Baltimore,  and  re- 
quested and  received  from  the  appellant  a 
"through  export"  negotiable  bill  of  lading, 
to  the  order  of  Stlrllng-West  Company,  Liv- 
erpool, EAigland,  for  the  lumber  described  in 
the  bill  of  lading  issued  by  the  Chesapeake 
&  Ohio  Railway  Company.  On  the  same 
day  Stirling-West  Company  presented  the 
bill  of  lading  Issued  by  the  appellant,  proper- 
ly Indorsed,  to  the  First  National  Bank  of 
Baltimore,  and  procured  through  said  bank, 
from  the  Fourth  Street  National  Bank  of 
Philadelphia,  a  draft  on  Churchill  &  Sim, 
London,  for  £G0,  which  amount  was  credit- 
ed by  the  First  National  Bank  of  Baltimore 
to  the  account  of  Stirling-West  Company. 
This  draft,  with  the  bill  of  lading  attached, 
was  received  and  purchased  by  the  Fourth 
National  Bank  of  Philadelphia,  on  the  8th 
of  December,  and  was  transmitted  by  said 
Bank  to  Churchill  &  Sim,  who  paid  the  draft 
and  received  the  bill  of  lading.  The  car  con- 
taining the  lumber  was  delivered  by  the 
Chesapeake  &  Ohio  Ballway  Company  to  the 
Baltimore  &  Ohio  Railroad  Company  at 
Staunton,  Va.,  on  the  8th  of  December.  Stlr- 
llng-West Company  became  insolvent  on  the 
12th  of  December,  and  on  the  14th  of  Decem- 
ber the  appellee  received  notice  that  Stirling- 
West  Company  had  accepted  his  draft,  and 
that  the  draft  had  been  protested  on  the  12th ' 
of  December.  The  appellee  thereupon  re- 
quested the  Chesapeake  &  Ohio  Railway 
Company  to  stop  delivery  of  the  lumber,  and 
that  company  immediately  notified  the  appel- 
lant not  to  deliver  It  to  Stirling- West  Com- 
pany. On  the  16th  of  December  the  appel- 
lee went  to  Baltimore  for  the  purpose  of  se- 
curing the  lumber,  and  upon  his  arrival  in 
Baltimore  met  Mr.  McLean,  who  agreed  to 
purchase  the  lumber  for  the  price  at  which 
it  was  sold  to  Stirling-West  Company,  If  the 
appellee  could  give  him  good  title  to  IL 
They  learned  that  the  car  containing  the 
Imnber  was  at  Locust  Point,  and  then  went 


to  see  Mr.  Lewis,  freight  dfdm  agent  of  the 
appellant.  Mr  Lewis  was  not  at  his  office, 
but  his  clerk  told  blm  that  the  appellant 
had  received  a  communication  from  the  Ches- 
apeake &  Ohio  Railway  Company  In  regard 
to  the  lumber,  and  that  he  would  let  them 
know  about  It  the  next  morning.  The  next 
day  they  went  to  Mr.  Lewis'  office  again  and 
met  the  same  clerk,  who  told  the  appellee 
that  he  could  have  the  lumber.  They  then 
went  to  Locust  Point,  where  they  met  one  of 
the  clerks  connnected  with  the  freight  office 
of  the  appellant  at  that  point,  and  Mr.  Mc- 
Lean asked  him  to  charge  the  freight  to  him 
and  said  that  he  would  pay  it  when  he  got 
the  lumber.  The  clerk  agreed  to  charge  the 
freight  to  Mr.  McLean,  and  the  appellee  and 
Mr.  McLean  then  got  Into  the  car  and  were 
engaged  In  taking  marks  off  and  putting  Mr. 
McLean's  brand  on  the  lumber,  when  the 
agents  of  the  appellant  notified  them  that 
they  (said  agents)  had  made  a  mistake ;  that 
a  tiirough  bill  of  lading  had  been  issued  for 
the  lumber,  and  that  the  appellee  could  not 
have  it  The  appellant  refused  to  deliver 
the  lumber  to  the  appellee,  and  it  was  sub- 
sequently taken  under  the  writ  of  replevin 
In  this  case  and  delivered  to  the  appellee, 
who  immediately  sold  It  to  Mr.  Mcljean  for 
$292,  which  was  paid  at  the  request  of  the 
appellee  to  the  American  Bonding  Company, 
surety  on  the  r^levln  bond.  As  'Churchill 
&  Sim,  did  not  receive  the  property  describ- 
ed by  the  bill  of  lading  Issued  by  the  appel- 
lant and  delivered  to  them,  the  appellant 
was  required  to  reimburse  them  to  the  ex- 
tent of  $299.74. 

[1]  Issues  having  been  Joined  on  the  rep- 
lications alleging  property  In  the  plaintiff, 
in  order  to  recover,  it  was  Incumbent  upon 
him  to  show  that  at  the  time  of  the  Issuing 
of  the  writ  he  was  entitled  to  the  possession 
of  the  property.  1  Poe's  P.  &  P.  (3d  Ed.) 
K  251,  253;  Cullum  v.  Bevans,  6  Har.  &  J. 
469 ;  Warfleld  et  al.  v.  Walter  et  al.,  11  Gill 
&  J.  80;  Benesch  v.  WeU,  69  Md.  276,  14 
AU.  666. 

[2]  The  appellee  contends  that  the  appel- 
lant delivered  the  lumber  to  him  on  the  17th 
of  December,  and  that  he  was  therefore  en- 
titled to  the  possession  of  the  property  at 
the  time  the  suit  was  brought  But  even 
assuming  that  what  was  said  and  done  on 
that  day  amounted  to  a  delivery  of  the  prop- 
erty to  the  appellee.  If  the  appellee  was  not 
entitled  to  the  possession  of  the  lumber  at 
that  time,  and  the  appellant  after  discov- 
ering Its  mistake,  refused  to  surrender  It 
the  fact  that  there  had  been  such  a  dellv-_ 
ery  could  not  affect  the  question  of  the  ap- ' 
pellee's  right  to  the  possession  at  the  time 
the  writ  was  Issued.  When  the  suit  was 
brought  the  lumber  was  In  the  possession 
of  the  appellant,  and  was  taken  from  the 
appellant  under  the  writ.  In  order  to  Justi- 
fy that  taking,  the  burden  was  on  the  ap- 
pellee to  show  that  he  was  then  entitled  to 
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possession,  and  he  cannot  establish  his  tittle 
by  showing  that  at  some  time  previous  to 
the  Issnlng  of  the  writ  he  obtained  the  nak- 
ed possession  of  the  property  without  any 
right  thereto. 

[3]  As  the  bill  of  lading  delivered  by  the 
appellant  to  Stirling-West  Company  was  Is- 
sucsd  on  the  6th  of  December,  before  the  ap- 
pellant received  the  lumber  which  was  de- 
livered to  it  by  the  Chesapeake  &  Ohio  Rail- 
way Company  on  the  8th  of  December,  the 
appellee  further  contends  that  under  the  pro- 
visions of  article  14  of  the  Code,  which  pro- 
hibits the  Issue  of  bills  of  lading  by  carriers 
until  the  goods  and  chattels  described  there- 
in have  been  received  by  them,  the  bill  of 
lading  Issued  by  the  appelant  was  void  and 
that  the  appellee's  right  to  the  possession  of 
the  lumber  was  not  affected  by  the  issuing 
of  said  bill  of  lading  or  by  Its  subsequent 
Indorsement  and  delivery  by  Stirling-West 
Company  to  said  banks  and  to  Churchill  & 
Sim.  The  appellee  relies  on  the  case  of  ^t- 
na  Nat  Bank  v.  Water  Power  Co.,  58  Mo. 
App.  532.  In  that  case  the  bill  of  lading 
was  Issued  by  the  Kansas  Cityi  Ft  Scott  & 
Memphis  Railway  Company  for  property 
that  was  not  In  Its  irassesslon  at  the  time 
and  that  was  never  received  by  it,  and  in 
a  suit  by  the  holder  of  the  bill  of  lading 
against  the  original  vendor,  who  had  recov- 
ered possession  of  the  property  at  Its  des- 
tination from  the  Atchison,  Topeka  &  Santa 
re  Railway  Company,  the  court  said:  "Plain- 
tUTs  title  is  founded  upon  a  fraudulent, 
void,  and  unlawful  bill  of  lading  issued  in 
the  face  of  the  prohibition  of  the  statute, 
and  it  in  consequence  has  no  title  or  right 
to  the  possession  which  could  supiwrt  a 
Judgment  in  its  favor."  In  the  case  at  bar, 
while  the  lumber  was  not  tn  the  possession 
of  the  appellant  at  the  time  Its  bUl  of  lad- 
ing waa  issued  to  Stirling- West  Company,  it 
was  received  by  the  appellant  on  the  8th  of 
December,  and  from  that  time  It  became  the 
property  of  the  Indorsee  of  said  bill  of  lad- 
ing. 

Chief  Justice  Shaw  said,  in  Rowley  et  al. 
V.  BIgelow  et  aL,  12  Pick,  (ilass.)  307,  23  Am. 
Dec.  607:  "The  bill  of  lading  acknowledges 
the  goods  to  be  on  board,  and  regularly  the 
goods  ought  to  be  on  board  before  the  bill 
of  lading  Is  signed.  But  If,  through  inad- 
vertence or  otherwise,  the  blU  of  lading  Is 
signed  before  the  goods  are  on  board,  upon 
the  faith  and  assurance  that  they  are  at  hand, 
as  if  they  are  received  on  the  wharf  ready  to 
be  shipped,  or  in  the  shipowner's  warehouse, 
or  In  the  shipper's  own  warehouse,  at  band 
.  and  ready,  and  afterwards  they  are  placed 
on  board,  as  and  for  the  goods  embraced  in 
the  bill  of  lading,  we  think,  as  against  the 
shipper  and  master,  the  bill  of  lading  will 
operate  on  these  goods  by  way  of  relation 
and  by  estoppel."  In  the  case  of  The  Idaho, 
93  U.  8.  575,  23  L.  Ed.  978,  the  bill  of  lad- 
ing was  issued  by  the  master  of  the  brig 
Colson  to  Forbes^  the  shipper,  for  140  bales 


of  cotton,  before  the  cotton  had  been  deliv- 
ered to  the  Colson.  Several  days  after  the 
date  of  the  bill  of  lading,  and  after  Forbes 
had  secured  from  Porter  As  Co.  a  large  sum 
of  money  on  the' bill  of  lading,  Forbes  deliv- 
ered the  cotton  to  the  Colson,  and  It  was 
receipted  for  by  the  officers  of  the  brig.  The 
cotton  was  placed  on  the  wharf,  and  before 
it  was  taken  on  board  the  brig  Forbes  remov- 
ed it  from  the  wharf  and  shipped  it  by  steam- 
ship to  New  York.  In  reference  to  Porter  & 
Co. '8  title  to  the  cotton,  the  court  said:  "It 
is  not  only  the  utterance  of  common  honesty, 
but  the  declaration  of  Judicial  tribunals, 
that  a  delivery  of  goods  to  a  ship  correspond- 
ing In  substance  with  a  bill  of  lading  given 
previously,  if  Intended  and  received  to  meet 
the  bill  of  lading,  makes  the  bill  operative 
from  the  time  of  such  delivery.  At  that  In- 
stant it  becomes  evidence  of  the  ownership 
of  the  goods.  •  •  •  We  do  not  say  that 
a  title  to  personal  property  may  not  be  cre- 
ated between  the  Issue  of  a  bill  of  lading 
therefor  and  its  delivery  to  the  ship  which 
will  prevail  over  the  master's  bill,  but,  in  the 
absence  of  any  such  Intervening  right,  a  bill 
of  lading  does  cover  goods  subsequently  de- 
livered and  received  to  fill  It  and  will  repre- 
sent the  ownership  of  the  goods.  The  cotton 
delivered  on  the  8th  of  April,  on  the  pier  for 
the  Colson,  and  received  by  the  mates  of  the 
brig,  became,  therefore,  at  the  Instant  of  its 
delivery,  the  property  of  Porter  &  Co.,  who 
were  then  the  Indorsees  of  the  bills  of  lading. 
Its  subsequent  removal  by  Forbes  to  the 
Landona,  either  with  or  without  the  consent 
of  the  brig's  officers,  could  not  divert  that 
ownership.  There  is  nothing  In  the  statutes 
of  Louisiana  which  requires  the  different  con- 
clusion. Those  statutes  prohibit  the  issue  of 
bills  of  ladhig  before  the  receipt  of  the 
goods,  but  they  do  not  forbid  curing  an  U- 
legal  bill  by  supplying  goods,  the  receipt  of 
which  have  been  previously  acknowledged. 
The  statutes  are  designed  to  prevent  fraud. 
They  are  not  to  be  construed  in  aid  of  fraud, 
as  Uiey  would  be.  If  held  to  make  a  delivery 
of  goods  to  fill  a  fraudulent  bill  of  lading 
Inoperative  for  the  purpose.  The  title  of 
Porter  &  Co.  to  the  140  bales  must,  therefore, 
as  we  have  said,  be  held  to  have  been  perfect- 
ed when  they  were  delivered  to  the  Colson 
on  the  8th  of  AprU." 

Apart  from  the  authorities  cited  as  to  the 
effect  of  the  receipt  of  the  lumber  by  the 
appellant  on  the  8th  of  December,  section  6 
of  article  14  of  the  Code  declares  that  such  a 
bill  of  lading  shall  "be  conclusive  evidence 
in  the  hands  of  any  bona  fide  holder  for 
value,  who  became  such  without  actual  notice 
to  the  contrary,"  etc.,  that  the  goods  describ- 
ed therein  were  "actually  received  and  actu- 
ally in  possession"  of  the  carrier;  and  sec- 
tion 11  of  said  article  provides  that:  "No 
person  having  any  claim,  right  or  action 
whatever  under  this  article  or  otherwise 
upon  or  under  any  instrument  declared  nego- 
tiable thereby,  or  by  reason  of  the  issuing, 
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negotiation  or  holding  of  said  Instrument, 
or  the  doing  of  any  matter  or  thing  by  this 
article  forbidden  or  made  punishable,  shall 
be  In  any  way  hindered  or  precluded  from 
asserting  or  maintaining  the  same  by  or  be- 
cause of  any  prohibitory  or  punitive  provi- 
sion In  this  article  contained."  It  follows 
from  what  we  have  said  that  the  learned 
court  below  erred  In  granting  the  plaintiff's 
first  and  second  prayers,  which  present  the 
contentions  of  the  appellee  to  which  we  have 
referred. 

In  the  case  of  Bank  of  Bristol  v.  B.  ft.  O. 
R.  B.  Co.,  99^  Md.  661,  C9  Ati.  1S4,  this  court 
said:  "A  bill  of  lading  represents  the  goods 
described  in  It.  6  Cyc.  426.  Bills  of  lading 
by  the  law  merchant  are  r^resentatlves  of 
the  property  for  which  they  have  beai  given, 
and  the  Indorsement  aai  dtilvery  of  a  bill 
of  lading  transfers  the  property  from  the  ven- 
dor to  the  vendee ;  is  a  complete  legal  deliv- 
ery of  the  goods;  divests  the  vendor's  lien. 
♦  •  •  But  thou^  the  vendor's  lien  Is  thus 
divested  by  reason  of  the  complete  delivery 
of  the  indicia  of  property,  he  may,  If  the 
goods  have  not  yet  reached  the  actual  pos- 
session of  the  buyer,  and  if  no  third  person 
ha*  acQuired  rights  by  obtaining  a  tranfser 
of  the  an  of  lading  from  the  iuyer.  Intercept 
the  goods  In  the  event  of  the  buyer's  Insolv- 
ency betore  payment,  by  the  exercise  of  the 
right  of  stoppage  in  transitu."  These  prin- 
ciples have  been  so  long  established  and 
have  been  so  generally  recog^ilzed  that  It  Is 
not  necessary  to  cite  other  authorities. 

[4]  When  the  appellee  sold  the  lumber  and 
delivered  It  to  the  Ghesapealce  ft  Ohio  Rail- 
way Company  for  transportation  and  deliv- 
ery to  the  order  of  Stirling- West  Company  at 
Baltimore,  under  the  circumstances  disclosed 
foy  the  undisputed  evidence,  he  parted  with 
Us  title  to  the  property.  The  bUl  of  lading 
liBued  by  said  railway  company,  in  the  pos- 
session of  Stirling-West  Company,  as  con- 
signee, was  evidence  of  Stirling- West  Compa- 
ny's title  to  the  lumber  and  of  Its  right  to  re- 
ceive the  property  from  the  appellant  when  it 
came  Into  the  possession  of  the  appellant 
This  right  of  Stirling-West  Company  to  re- 
ceive the  lumber  from  the  appellant  was  not 
affected  by  the  fact  that  the  bill  of  lading  was 
marked  "not  negotiable."  Stirling- West  Com- 
pany did  not  attempt  to  transfer  its  title  to 
the  lumber  by  an  assignment  of  the  bill  of 
lading  to  a  third  party,  bat  surrendered  It, 
properly  indorsed,  to  the  appellant  If,  at 
that  time,  the  property  had  been  In  the  pos- 
session of  the  appellant  Stirling- West  Com- 
pany could,  subject  to  the  payment  of  any 
propw  charges  for  carriage,  etc.,  have  exact- 
ed delivery  of  the  lumber;  but  instead  of 
waiting  until  the  lumber  bad  been  received 
by  the  appellant  and  tbea  demanding  deliv- 
ery, Stirling- West  Company  requested  the  ap- 
pellant to  rebill  the  lumber  to  another  point 
and  the  appellant  Issued  and  delivered  to 
Stirling-West  Company  a  negotiable  bill  of 
lading  therefor  to  "Shipper's  order,  Liverpool, 


Eingland,"  which  bill  of  lading,  we  have  said, 
became  effective  on  the  8th  of  December, 
and  was  evld«ice  of  the  indorsee's  title  to 
the  lumber.  In  the  Bank  of  Bristol  Case, 
supra,  Chief  Judge  McSherry  says  that  where 
a  carrier  In  possesion  of  the  property,  at 
the  request  of  the  consignee  and  upon  sur- 
render of  the  original  bill  of  lading,  rebllls 
the  property  to  anoth»  point,  it  amounts  to 
a  delivery  of  the  property  to  the  consignee, 
and  the  same  statement  Is  made  In  the  case 
of  Midland  National  Bank  v.  Mo.,  Kan.  ft 
Texas  B.  R.  Co.,  62  Mo.  Arp.  531.  But  we 
are  not  required  In  this  case  to  determine 
what  would  have  been  the  right  of  the  appel- 
lee if  the  appellant  bad  received  notice  not 
to  deliver  the  lumber  to  Stirling-West  Com- 
pany l)efore  the  property  came  Into  Its  pos- 
session, or  before  Stirling- West  Company  had 
Indorsed  and  delivered  the  bill  of  lading  la- 
sued  by  the  appellant  to  the  banks  or  to 
Churchill  ft  Sim,  for  value;  for  here  the  ap- 
pellee did  not  attempt  to  stop  the  delivery 
of  the  property  until  after  the  14th  of  Decem- 
ber, and  after  the  title  to  the  property  had 
become  vested  in  the  Indorsee  of  the  bill  of 
lading  Issued  by  the  appellant  It  is  there- 
fore clear  on  the  admitted  facts  of  the  case 
that  the  appellee  was  not  entitled  to  the  pos- 
session of  the  lumber,  and  that  as  the  burden 
was  on  him  to  establish  his  right  to  the  pos- 
session, the  defendant  was  entitled  to  an  in- 
struction directing  a  verdict  in  its  favor. 

[E]  The  appellee  filed  a  motion  to  dismiss 
the  appeal,  on  the  ground  that  there  is  but 
one  bill  of  exceptions,  embracing  exceptions 
to  the  rulings  of  the  court  below  on  seven 
motions  to  strike  out  evidence  admitted,  sub* 
Ject  to  exceptions,  and  on  the  prayers.  In 
the  case  of  Mllcott  v.  Martin,  6  Md.  609,  61 
Am.  Dec.  827,  the  court  said:  "We  ♦  •  • 
are  of  opinion  that  each  distinct  exception, 
which  embraces  an  independent  proposition 
of  law,  should  be  signed  and  sealed  by  the 
court  below,  before  It  can  be  regarded  as  a 
valid  exception.  This  remark  does  not  apply 
to  a  series  of  consecutive  prayers  offered  by 
the  counsel.  In  such  a  case  the  ruling  of  the 
court  In  either  granting,  rejecting,  or  modi- 
fying the  prayers,  may  be  regarded  as  a 
single  act,  and  one  exception.  If  properly  tak- 
en and  executed,  may  embrace  the  whole." 
In  the  case  of  Tall  v.  Steam  Packet  Co.,  90 
Md.  248,  44  Atl.  1007,  47  I*  R.  A.  120,  there 
were  -  several  exceptions  to  rulings  of  the 
court  below  on  the  evidence,  and  one  to  its 
rulings  on  the  prayers  Included  in  one  bill 
of  exception,  and  Chief  Judge  McSherry  said: 
"This  is  an  unusual  and  erroneous  way  to 
present  such  essentially  distinct  propositions. 
The  ruling  on  each  question  should  form  the 
subject  of  a  separate  exception."  In  the  case 
of  Acker,  Merrill  ft  0.  Co.  v.  McGaw,  106 
Md.  536,  68  Atl.  17,  four  exceptions  were 
embraced  In  one  bill  of  exceptions,  and  the 
court  while  repressing  its  disapproval  of 
that  mode  of  presenting  questions  reserved 
for  review,  refused  to  dismiss  the  appeal  on 
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that  grouna.  In  the  still  later  case  of  Jiinklna 
T.  StOllTan,  110  Md.  539,  73  AU.  284,  where 
several  ezceptlonfl  to  rulings  on  the  evidence 
were  Included  In  one  bill  of  exceptions,  this 
court  refused  to  consider  the  exceptions,  and 
Chief  Judge  Boyd  said:    "After  that  recent 
warning  and  statement  of  the  law  on  a  sub- 
ject, we  do  not  feel  called  upon  to  review 
the  rulings  thus  improperly  presented  to  u* 
by  those  exceptions."    In  neither  of  these  cas- 
es were  the  irregularities  referred  to  regard- 
ed as  sutaclent  ground  for  a  dismissal  of  the 
appeal,  and  the  motion  In  this  case  must  be 
overruled.    But  as  the  ruling  on  the  prayers 
may  be  regarded  as  a  single  act,  and  may 
be  embraced  In  one  exception,  where  excep- 
tions to  other  rulings  are   included  In  the 
same  bill  of  exceptions,  they  cannot  be  treat- 
ed as  valid  exceptions,  and  only  the  exception 
to  the  ruling  on  the  prayers  will  be  consider- 
ed.   In  the  view  we  have  taken  of  the  case, 
it  would  not  be  necessary,  however,  to  con- 
sider the  questions  raised  by  these  exceptions, 
even  If  they  had  been  properly  presented; 
nor  is  it  necessary  to  review  the  ruling  of 
the  court  below  on  the  defendant's  prayers. 
For  the  error  in  granting  plaintiff's  pray- 
ers, the  judgment  of  the  court  below  mast 
be  reversed,  and,  as  the  material  facts  of 
the  case  are  not  disputed  and  clearly  show 
that  the  appellee  was  not  entitled  to  the  pos- 
session of  the  property  replevied,  Judgment 
would  be  entered  for  the  appellant  but  for 
the  fact  that  the  value  of  the  property  re- 
plevied was  not  ascertained  by  the  jury  as 
required  by  section  117  of  article  75  of  the 
Code,  and  the  further  fact  that  there  Is  no 
sufficient  evidence  In  the  record  from  whlcn 
this  court  can  determine  Its  value.    The  case 
win,   therefore,  have  to  be   remanded.   In 
order  tbat  the   value  of  the  property   re- 
plevied may  be  ascertained  by  a  Jury,  unless 
the  parties  can  agree  to  such  ralue^  and  a 
Judgment  may  be  entered  for  appellant  In 
accordance  with  the  provisions  of  said  sec- 
tion of  the  Code. 

/  Judgment  reversed,  with  costs,  and  case 
remanded  for  the  purposes  stated  In  this 
opinion. 


(U4  Ma.  B97) 

BRBNGLB  v.  TUCKER. 
(Court  of  Appeals  of  Maryland.    Jan.  11, 1911.) 

1.  Wnxs  (§  439*)— CONBTBUOTION— Intkntion 
01  Testator. 

The  intention  of  testator  as  disclosed  by  his 
will  prevails,  unless  it  contravenes  a  fixed  rule 
or  policy  of  the  law. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent 
T)ig.  S  952;   Dec.  Dig.  {  439.*] 

2.  WrLLS  (§  108*)— ExiouTiow— Statutobt  Rb- 

QUIREMENTS. 

The  formalities  prescribed  by  statute  for 
the  execution  of  wills  must  be  complied  with, 
or  the  instrument  will  be  invalid  and  the  prop- 
erty will  descend  as  intestate  property,  and  m 
determining  whether  a  will  has  been  legally  ex- 
ecuted the  failure  of  testator's  intention,  if  the 


will  is  not  probated  and  Qs».  resulting  loss  to 
the  beneficiary  therein,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  3  249;  Dec.  Dig.  |  108.*] 

3.  Wills  (8  115*)  —  Bxeoutioh  —  Statotoby 
Requibements. 

Under  Code  Pub.  Oen.  Lews  1904,  art.  93, 
§  314,  providing  that  all  lands  which  may  pass 
by  deed,  and  ^1  personal  property  which  may 
vass  by  bill  of  sale  or  delivery,  may  be  disposed 
of  by  will,  and  section  317  providing  that  all  de- 
vises of  land  or  interest  therein  and  all  bequests 
of  personal  property,  shall  be  in  writing,  signed 
by  testator,  and  attested  and  subscribed  in  bis 
presence  by  two  or  more  credible  witnesses,  <h: 
the  devise  and  bequest  shall  be  void,  the  formali- 
ties prescribed  for  the  execution  (jf  a  will  devis- 
ing personal  property  are  the  same  as  those 
governing  the  execution  of  a  will  disposing  of 
real  estate,  and  an  instrument  written  by  one 
immediately  before  a  dangerous  surgical  opera- 
tion and  witnessed  at  his  request  by  one  person, 
is  invalid  as  a  will  disposing  of  personal  prop- 
erty or  real  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  280-283 ;  Dec.  Dig.  S  115.*] 

4.  Wnxs  (8iS  123,  120*)— ExECtmoN  — SuB- 
scRtBiNO  Witnesses— "SuBscBiBE." 

To  "subBcribe"  within  Code  Pub.  Gen. 
Laws  1904,  art.  93,  8  317,  providing  that  wills 
shall  be  in  writing  signed  by  testator  and  attest- 
ed and  subscribed  in  his  presence  by  two  or  more 
credible  witneaees,  means  that  the  witnesses 
shall  sign  their  names  to  the  same  paper  for  the 
purpose  of  identification,  and  implies  that  attes- 
tation has  been  performed,  and  though  it  is  nec- 
essary that  testator  shall  request  the  snbscril)- 
ing  witnesses  to  attest  his  will,  it  is  not  neces- 
sary that  he  shall,  in  terms,  ask  them  to  sign, 
as  other  facts  may  amount  to  a  legal  request 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  321.  314-317;   Dec.  Dig.  88  123,  120.* 
■  For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6727-6732.] 

Appeal  from  Orphans'  Court,  Frederick 
County. 

Proceedings  by  Lennie  S.  Brengle  for  the 
probate  of  the  will  of  Charles  A.  Tucker,  de- 
ceased, and  for  the  revocation  of  letters  of 
administration  granted  to  Daniel  Tucker! 
From  an  order  denying  probate,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  PATTI- 
SON,  and  URNER,  JJ. 

H.  Dorsey  Etchison,  for  appellant  Frank 
L.  Stoner,  Leo  Weinberg,  and  Reno  S.  Harp, 
for  appellee. 

BURKE,  J.  Charles  A.  Tucker,  of  E^ed- 
erick  county,  died  In  the  Hebrew  Hospital  in 
Baltimore  City  on  the  26th  of  July,  1910, 
possessed  of  quite  a  large  estate  consisting  of 
real  and  personal  property.  On  the  afternoon 
of  July  25,  1910,  he  wrote  and  signed  a  paper 
In  the  following  words  which  he  Immediately 
delivered  to  Lennie  S.  Brengle,  the  appellant: 
"In  the  event  of  my  death,  the  houses  and 
grovmd  rents  shall  revert  to  Lennie  Brengle 
of  Frederick.  The  balance  in  Frederick,  MdL, 
to  be  shared  outside  to  the  touslns  In  Cum- 
berland, Md."  This  paper  writing  was  wll>- 
nessed  and  subscribed  by  F.  H.  Hermann, 
M.  D.    On  July  28,  1910,  the  paper  was  left 
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for  safe-keeping  In  the  office  of  tbe  register 
of  wills  of  Frederick  county.  The  orpbana' 
court  tor  that  county  beiug  of  opinion  that 
Charles  A.  Tucker  had  died  Inteatate,  granted 
tetters  of  administration  upon  his  estate  to 
Daniel  Tu<^er,  the  appellee,  who  Qualified 
and  proceeded  to  administer  the  estate.  On 
August  8,  1910,  the  appellant  filed  a  petition 
in  that  court  asking  that  this  paper  writing 
be  admitted  to  probate  as  the  last  will  and 
testament  of  Charles  A.  Tucker,  deceased, 
and  that  letters  of  administration  upon  his 
estate  be  granted  to  some  soltable  person, 
Inasmnch  as  no  executor  was  named  In  the 
alleged  will.  The  petition  further  stated  that 
the  letters  granted  to  the  appellee  should  be 
revoked.  On  August  19,  1910,  the  appellant 
filed  an  amended  petition  asking  for  the  pro- 
bate of  the  paper  writing  as  the  last  will 
and  testament  of  Charles  A.  Tucker,  and  set- 
ting out  some  facts  additional  to  those  con- 
tained in  her  first  petition. 

The  circumstances  under  which  the  Writing 
was  executed  and  upon  which  it  is  contended 
that  it  should  have  been  admitted  as  the  last 
will  and  testament  of  the  deceased  are  fully 
set  forth  In  the  original  and  amended  peti- 
tions. In  the  original  petition  it  is  alleged 
that  "the  said  Charles  A.  Tucker  was  taken 
to  said  hospital  by  his  physician.  Dr.  V.  H. 
Hermann  on  tlie  morning  of  said  July  25, 
1910,  and  between  1  and  half  pest  1  o'clock, 
yonr  petitioner  was  telei^oned  for  by  said 
Dr.  Hermann  to  come  to  the  hospital,  and  in 
response  to  that  summons  your  petitioner 
went  at  once.  Upon  arrival  there  she  con- 
sulted with  Dr.  Hermann  and  his  assistant. 
Dr.  Bagley,  and  the  nurse,  Miss  Duke,  about 
Mr.  Tucker's  condition;  she  was  informed  by 
them  that  they  were  watching  the  patient 
carefully  and  considering  the  advisability  of 
an  operation.  This  watching  occupied  the 
time  until  nearly  8  o'clock  when  Dr.  Her- 
mann called  your  petitioner  out  of  the  room 
where  Mr.  Tucker  was,  and  informed  her 
that  an  operation  had  been  decided  upon; 
that  It  was  imperatively  necessary,  and  would 
have  to  -be  performed  without  any  delay,  and 
desired  to  know  if  she,  your  petitioner,  would 
consent.  In  reply  to  this  advice  of  Dr.  Her- 
mann, yonr  petitioner  said,  that  If  be,  Mr. 
Tucker,  was  satisfied,  she  was;  thereupon, 
all  the  parties  including  your  petitioner,  en- 
tered the  sick  room,  and  Dr.  Hermann  went 
to  where  Mr.  Tucker  lay  on  the  bed,  and  told 
him  that  the  only  hope  he  had  was  to  be 
operated  on,  and  that  hope  was  poor.  He 
further  told  him  that  he  supposed  he  realized 
bis  condition,  and  Mr.  Tucker  replied,  'Yes.' 
Mr.  Tucker  then  asked  Dr.  Hermann  to  set 
bim  up  in  bed,  and  this  was  done.  Then  Mr. 
Tucker  asked  Dr.  Hermann  for  a  piece  of  pa- 
per and  pencil,  and  Dr.  Hermann  Immediate- 
ly took  his  prescription  book  out  of  hid  pock- 
et tore  a  leaf  out,  handed  It  to  Mr.  Tucker 
together  with  a  fountain  pen.  Mr.  Tucker 
while  sitting  up  In  bed  immediately  laid  the 
piece  of  paper  given  him  upon  the  prescrip- 
tion book  and  wrote  the  paper  writlug  men- 
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tloned  in  the  first  paragrajA  of  this  petition. 
Be  then  handed  the  paper  to  Dr.  Hermann 
which  he  had  written,  and  which  was  still  on 
the  book,  retaining  a  partial  hold  of  said 
book  and  paper,  and  asked  Dr.  Hermann  to 
sign  it,  and  as  soon  as  Dr.  Hermann  signed 
It,  he  (Mr.  Tucker)  immediately  gave  the  pa- 
per one  fold  and  handed  it  to  your  petition- 
er, and  wlthont  any  one  in  the  room  knowing 
the  contoitB  of  said  paper  except  Dr.  Her- 
mann who  was  leaning  over  Mr.  Tucker  while 
he  was  writing  said  paper,  your  petitioner 
not  even  knowing  its  contents,  your  petition- 
er took  said  folded  paper  as  soon  as  given  to 
tier  by  Mr.  Tucker,  placed  It  in  her  purse. 
As  soon  as  this  paper  writing  was  thus  hand- 
ed as  described  to  your  petitioner,  the  doc- 
tors and  nurse  Immediately  moved  the  bed 
upon  which  Mr.  Tucker  was  lying  out  of  the 
room  without  a  minute's  delay,  and  placed  it 
on  the  elevator  and  was  taken  to  the  operat- 
ing room.  Dr.  Hermann  and  your  petitioner 
walked  up  the  steps,  and  was  taken  to  a 
room  next  to  the  operating  room  from  which 
your  petitioner  watched  the  operation  which 
was  begun  immediately  upon  hla  arrival  in 
the  operating  room.  From  the  time.  Mr. 
Tucker  was  taken  to  the  operating  room  un- 
til he  was  returned  to  his  sick  room  about  a 
half  an  hour  elapsed.  Your  petitioner  was 
permitted  to  see  Mr.  Tucker  and  talked  with 
him  twice  between  4  o'clock  and  midnig&t  of 
that  same  day  after'the  operation  was  per- 
formed, and  at  midnight  when  your  petition- 
er left  him  this  was  the  last  time  she  saw 
him  alive." 

The  amended  petition  set  out  substantially 
the  same  facts  and  in  addition  thereto  al- 
leged that  the  persons  present  had  a  general 
knowledge  that  the  deceased  in  writing  the 
paper  was  endeavoring  and  attempting  to 
make  his  last  will  and  testament,  and  that 
"the  said  paper  writing  is  the  last  will  and 
testament  of*  Charles  A.  Tucker,  and  that  the 
said  Charles  A.  Tucker  made  every  effort  in 
his  power  to  have  tlie  same  In  legal  form  and 
properly  witnessed,  but  tliat  the  said  Charles 
A.  Tucker,  being  at  the  time  the  said  will 
was  made  In  Immediate  fear  of  death,  though 
of  sound  and  disposing  mind,  was  prevented 
by  death  from  completing  all  the  formalities 
usually  necessary  in  such  Instruments;  that 
the  said  Charles  A.  Tucker  at  times  innumer- 
able expressed  his  intention  of  devising  ail  of 
his  estate,  both  real  and  personal,  to  your 
petitioner  and  to  his  cousins,  who  reside  in 
the  city  of  Cumberland,  Md.,  and  had  ex- 
pressed himself  as  being  absolutely  opposed 
to  any  relative  on  his  father's  side  receiving 
one  penny  of  his  estate;  that  the  said  Charles 
Tucker,  when  he  made  his  last  will  and  tes- 
tament, carried  out  bis  said  intentions  with- 
out any  intimidation  and  without  any  pres- 
sure being  brought  to  bear  upon  the  said 
Charles  A.  Tucker;  that  the  said  will  was 
witnessed  at  the  request  of  said  Charles 
Tucker  by  the  said  Dr.  Hermann  on  the  face 
of  the  said  paper,  and  by  your  petitioner  and 
others,  all  of  whom  were  In  the  room  at  the 
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time  the  same  w«b  made  and  In  tlie  presence 
of  tbe  said  Charles  Tucker,  although  they 
failed  to  sign  their  names  thereto  as  wit- 
nesses." 

Both  the  original  and  amended  petitions 
were  answered  by  the  appellee,  and  tbe  court, 
after  hearing,  passed  an  order  dismissing 
both  petitions;  but  ordered  tbe  costs  of  the 
proceeding  to  be  paid  ont  of  tbe  estate  of  the 
deceased.  This  appeal  was  taken  from  that 
order. 

[1,2]  On  these  facts,  the  single  question 
presented  is  this:  Is  the  paper  writing  men- 
tioned the  last  will  and  testament  of  Charles 
A.  Tucker?  Undoubtedly  he  Intended  it  to 
be,  and  if  it  is  not,  great  loss  will  fall  upon 
the  appellant,  as  he  evidently  Intended  and 
attempted  to  give  her  a  considerable  portion 
of  his  estate.  This  is  not  a  question  upon 
the  construction  of  a  valid  will,  where  the 
intention  of  the  testator  must  prevail,  unless 
It  contravene  some  fixed  rule  or  policy  of  the 
law.  The  simple  inquiry  is  whether  the  for- 
malities prescribed  by  law  in  the  execution  of 
wills  have  been  compiled  with.  All  the  au- 
thorities hold  that  these  must  be  complied 
with,  or  tbe  Instrument  will  be  Invalid,  and 
the  property  will  descend'  as  if  no  will  had 
been  made.  Therefore,. the  failure  of  the  tes- 
tator's intention,  and  the  resulting  loss  to  tbe 
appellant  cannot  be  considered  upon  the  ques- 
tion'before  us. 

[3]  It  is  admitted  that  the  paper  is  in- 
valid as  the  last  wlU  and  testament  so  far 
as  it  concerns  the  real  estate,  but  It  Is  in- 
sisted that  it  is  sufficient  to  pass  personal 
property.  In  view  of  the  positive  and  unam- 
biguous declaration  of  the  statute,  and  of 
the  adjudged  cases  it  is  difficult  to  see  how 
this  contention  can  be  made.  Precisely  the 
same  formalities  are  required  in  the  execu- 
tion of  a  will  to  pass  personalty  as  are  re- 
quired in  wills  to  pass  real  estate.  Article 
03,  I  317,  Code  1904,  declared  that:  "All 
devises  and  bequests  of  any  land,  or  tene- 
ments, or  interest  therein,  and  all  bequests 
of  any  goods,  chattels,  or  personal  property 
of  any  kind,  as  described  in  section  314, 
shall  be  in  writing  and  signed  by  the  party 
80  devising  or  bequeathing  the  same,  or  by 
some  other  person  for  him  in  his  presence 
and  by  bis  express  direction,  and  shall  be  at- 
tested and  aubaoribed  in  the  presence  of  the 
said  devisor  bjf  two  or  mere  credible  witness- 
es or  else  they  shaU  be  utterly  void  and  of 
none  effect." 

[4]  To  "subscribe"  means  that  the  witness- 
es shall  sign  their  names  to  the  same  paper 
for  the  purpose  of  identification,  and  Implies 
that  attestation  has  been  performed.  The 
statute  requires  that  the  testator  shall  re- 
quest the  subscribing  witnesses  to  attest  his 
will;  but  it  is  not  necessary  that  he  should 
in  terms  ask  them  to  sign,  as  other  facts 
may  constitute  a  legal  request  on  his  part 
Hlggins  V.  Carlton,  28  Md.  140,  92  Am.  Dec. 


666;  Gross  v.  Bumeston,  Bl  Md.  883,  46  Atl. 
993. 

There  is  only  one  subscribing  witness  to 
this  paper  writing,  and  be  was  the  only  one 
who  was  asked  by  the  deceased  to  attest  the 
same.  It  is,  therefore,  clear  that  the  provi- 
sions of  the  statute  have  not  been  complied 
with,  and  that  the  attempted  devises  and  be- 
quests are,  in  the  language  of  the  statute, 
"utterly  void  and  of  none  effect"  This  con- 
clusion is  fully  supported  by  the  cases  of  the 
Trustees  of  the  Western  Maryland  College  v. 
McKlnstry,  75  Md.  189,  23  AU.  471;  Gross  v. 
Bumeston,  supra;  Lindsay  v.  Wilson,  103 
Md.  252,  63  Atl.  666,  2  L.  B.  A.  (N.  8.)  408, 
and  other  cases.  The  statute  was  passed  to 
remove  uncertainty  in  the  making  of  wills, 
and  to  prevent  the  practice  of  imposition  and 
fraud  upon  testators.  To  admit  the  appel- 
lee's contention  would  in  effect  be  a  nullifica- 
tion of  the  statute,  and  a  restoration  of  the 
law,  as  to  personal  property,  as  it  existed 
prior  to  Acts  1884,  c.  293. 

Order  affirmed,  the  costs  in  this  court  to  be 
paid  by  the  appellant 


(78  N.  H.  57») 

TOWNSEND  T.  PORTSMOUTH  SAVINGS 

BANK. 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.   June  6,  1911.) 

Wills  (J  569*)— Constbuotion— Estatm  Ao- 

quiRED. 

Where  testator  eave  to  his  wife,  whom  he 
made  executrix,  all  or  bis  estate,  to  her  and  her 
heirs  forever,  and  declared  that  he  desired  that 
what  was  left  at  her  death  should  p:o  to  a  grand- 
child, and  the  wife,  without  qualifying  as  exe- 
cutrix, took  possession  of  the  estate,  a  bank 
paying  In  good  faith  to  her  a  deposit  of  testator 
was  not  liable  on  her  death  to  the  grandchild 
for  the  amount  of  the  deposit,  applied  by  tbe 
wife  for  her  own  use. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  569. •] 

Transferred  from  Superior  Court,  Rocking- 
ham County;   Chamberlin,  Judge. 

Action  in  assumpsit  for  money  had  and 
received  by  Llilian  L.  Townsend,  admlnlstra- 
triz,  against  the  Portsmouth  Savings  Bank. 
There  was  a  trial  by  the  court  and  the 
cause  was  transferred  on  an  agreed  state- 
ment of  facts.    Judgment  for  defendant 

William  Mathes  died  in  May,  1881,  having 
a  sum  of  money  in  the  defendant  bank,  and 
leaving  a  will,  of  which  he  made  his  wife 
executrix  and  by  which  he  disposed  of  his 
property  as  follows:  "I  give,  devise,  and  be- 
queath unto  my  wife,  Hannah  J.  S.  Mathes, 
all  and  singular  my  estate  of  every  descrip- 
tion and  wherever  situate  and  being,  to 
have'  and  to  hold  to  her  and  her  heirs  and 
assigns  forever,  and  my  desire  is  that  if  at 
the  decease  of  said  Hannah  she  shall  have 
left  any  of  said  estate  that  it  shall  go  to 
the  grandchild  of  Mrs.  Martha  White,  the 
sister  of  my  wife.    Said  grandchild's  name  is 
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LlUlan  A.  La  Pierre,  residing  In  Boston. 
Her  father's  name  Is  Lewis  La  Pierre.  To 
have  and  hold  the  same  to  said  Lillian,  her 
heirs  and  assigns  forever.  In  case  she  sur- 
Tives  my  said  wife." 

The  will  was  proved  May  10,  1881.  There 
is  no  record  of  the  appointment  of  the  wife 
as  executrix,  and  she  never  gave  bond  as 
such;  but  she  took  possession  of  the  tes- 
tator's property  and  paid  his  debts.  On  her 
representation  that  she  was  executrix  of  her 
hnsband's  estate,  the  bank  In  good  faith 
paid  her  the  sum  <m  deposit,  which  she  ap- 
plied to  her  own  uses.  Hannah  died  Septem- 
ber 28,  1906.  November  29,  1908,  the  plain- 
tiff, who  is  the  person  refer»ed  to  in  the  win 
as  Lillian  A.  La  Pierre,  was  appointed  ad- 
ministratrix with  the  will  annexed  of  the 
estate  of  William  Mathes.  There  are  no 
claims  outstanding  against  the  estate. 

Judgment  is  to  be  rendered  for  such  sum 
as  the  plaintiff  Is  entitled  to  receive,  or  for 
the  defendant,  as  the  court  determines. 

Samuel  W.  Emery,  Jr.,  for  plainOff.  Frink, 
Marvin  &  Batchelder,  for  defendant 

BINGHAM,  J.  This  case  is  governed  by 
the  decision  in  Langley  v.  Farmlngton,  66 
N.  H.  481,  27  Atl.  224,  49  Am.  St  Rep.  624. 

Judgmoit  for  the  defendant  All  con- 
curred. 

(n  N.  H.  186) 

DOWNS  T.  KNIGHTS  OF  COLUMBUS. 

(Supreme  Court  of  New  Hampshire.    Belknap. 

June  6,  1911.) 

1.  Insusakce  (I  718*)— Mtjtual  Benkfit  In- 

BUKANCB— BT-LaWS   AS   PabT   OF   CoNTBACT. 

A  by-law  of  an  insurer  is  one  of  the  terms 
Of  it»_  contract,  and  can  have  no  greater  effect 
than  if  a  similar  provision  were  in  its  policy. 

[BJd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  7ia*] 

2.  Ikscbanci   ({   724*)— Waiveb— CouBSE   of 

DSAXING. 

A  waiver  of  an  insurer's  by-law,  made  one 
of  the  terms  of  its  contract,  may  be  found  from 
a  proved  course  of  dealing. 

[Ed.    Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  §f  1866-1868;    Dec.  Dig.  |  724.*] 
a  IwsTiBANCE  (I  724*)- Mutual  Benefit  In- 

SOBANCB— Waives- Retention  of  Assets. 
Though  an  insurer's  by-laws  provided  that 
no  one  engaged  In  the  liquor  business  would  be 
insured  by  it,  where  a  person  who  was  engaged 
in  that  occupation  and  had  knowledge  of  the 
insurer's  long-continued  course  of  business  not 
in  accordance  with  the  by-law  took  out  a  policy, 
the  insurer  cannot  retain  assessments  receiveid 
and  insist  upon  a  forfeiture  under  the  by-laws. 

[EJd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1806-1868;  Dec.  Dig.  i  7^4.*] 

4.  Insubance  (§  825*)- Mutual  Benefit  In- 
bitbanck— aonons  fob  benefits— question 

FOB  JURT. 

In  an  action  against  an  insurer  where  there 
wa»  evidence  tending  to  show  its  conduct  of 
business  not  tn  accordance  with  its  by-laws,  and 
that  the  insured  entered  into  the  contract  in 
good  faith,  the  question  whether  such  evidence 
amounted  to  a  waiver  of  the  right  to  treat  the 


contract  as  void  under  the  by-law  it  for  the 
jury. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  825.»] 

5.  Appeal  and  EIbsob  (|  204*)— NEOEesixr  of 
Objection— Admission  of  Secondabt  Evi- 
dence. 

Objection   to   the   admission    of  secondary 

evidence  made  for  the  first  time  (m  appeal  will 

not  be  reviewed. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 

BJrror,  Cent  Dig.   §|  1258-1280;    Dec.   Dig.  i 

204.*] 

Exceptions  from  Superior  Court  Belknap 
County;    Ghamberlin,  Judge. 

Action  by  Mabel  Downs  against  the 
Knights  of  Coltimbus.  From  an  order  of 
nonsuit,  plaintiff  excepts.  Exceptions  sus- 
tained. 

At  the  time  the  policy  was  Issued  and 
thereafter  the  person  Insured  was  engaged 
in  the  liquor  business.  The  defendant  is  a 
fraternal  beneficiary  association.  Its  by- 
laws provided  that  no  one  engaged  in  that 
occtipatlon  could  be  Insured  by  it  and  that 
no  local  of&cei  could  waive  this  provisloD. 
Several  members  of  the  local  body  were  so 
employed.  No  objection  was  made,  and 
when  one  of  them  died  the  insurance  was 
paid.  The  defendant  retains  and  claims  title 
to  the  assessments  paid  to  it  on  account  of 
the  policy  sued  upon. 

Owen  &  Veaze^  and  Arthur  A.  Tyler,  for 
plaintiff.  Napoleon  J.  Dyer,  Charles  B.  Hlb- 
bard,  and  Joseph  C.  Pelletler,  for  defendant 

PEASLEE,  J.  [1,  2]  The  by-laws  relied  up- 
on to  defeat  a  recovery  here  can  have  no 
greater  effect  than  a  similar  provision  in  a 
policy  of  insurance.  In  either  case  the  provi- 
sion is  only  one  of  the  terms  of  the  contract 
and  a  waiver  of  its  stipulations  may  be  found 
from  a  proved  course  of  conduct  Dunn  v. 
Insurance  Co.,  69  N.  H.  224,  89  Atl.  1075; 
Salvall  T.  Foresters,  70  N.  H.  635,  50  Atl. 
100 ;  Lally  v.  Insurance  Co.,  75  N.  H.  188,  72 
Atl.  208.  There  was  evidence  of  a  waiver 
In  the  present  case,  and  the  plaintiff  was 
^titled  to  go  to  the  Jury  upon  that  issue. 
It  is  not  necessary  to  decide  whether  the 
conduct  of  the  subordinate  lodge  was  bind- 
ing upon  the  central  body  until  known  to 
it  At  the  time  the  proof  of  loss  was  filed, 
if  not  before^  the  defendant  knew  the  In- 
sured had  been  engaged  In  the  liquor  busi- 
nesa  It  then  claimed  a  forfeiture,  but  it 
neither  returned  nor  offered  to  return  the 
assessments  it  had  received.  This  act  is  that 
of  the  defendant  Itself  and  not  of  some  sub- 
ordinate body.  In  the  absence  of  a  conclu- 
sively established  reason  for  the  course 
taken.  It  must  be  treated  as  evidence  from 
which  a  waiver  of  the  right  to  treat  the  con- 
tract as  void  or  nonexistent  could  t>e  found. 
No  such  reason  was  shown.  The  claim  of 
fraud  which  Is  now  suggested  does  not  go 
beyond  presenting  an  issue  of  fact. 
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[S]  B^en  tt  It  b«  conceded  that  the  by-la wa 
were  of  such  a  character  that  none  of  the 
local  officers  could  In  any  way  modify  the 
Insurance  contract,  the  fact  remains  that 
there  was  a  long-continued  coarse  of  busl* 
ness  not  In  accordance  with  the  by-laws. 
This  was  probably  known  to  the  Insured,  and 
totded  to  show  that  he  did  not  attempt  to 
defraud  the  defendant,  but  on  the  contrary 
entered  into  the  contract  In  good  faith.  If 
this  was  true,  the  defendant  could  not  retain 
the  beneflta  of  the  transaction  and  at  the 
same  time  escape  its  burdens.  McDonald  y. 
Insurance  Co.,  68  K.  H.  4,  38  Atl.  600,  73 
Am.  St  Rep.  548;  Security  Ins.  Co.  v.  Riley, 
157  Ala.  553,  47  South.  735;  Lord  t.  So- 
ciety, 129  Mich.  335,  88  N.  W.  876,  s.  c.  134 
Mich.  857,  96  N.  W.  443.  But  this  Is  pre- 
cisely what  It  is  attempting  to  do.  In  Its 
brief  It  claims  title  to  the  assessments,  upon 
the  ground  that  the  insured  bad  been  guilty 
of  fraud.  But  fraud  was  not  conclusively 
proved,  and  upon  the  evidence  In  the  case 
the  jury  mtgbt  have  found  that  the  defend- 
ant did  not  believe  It  had  been  defrauded. 
So  far  as  the  evidence  produced  at  the  trial 
was  CMicemed,  no  reason  was  conclusively 
shown  why  the  d^endant  should  attempt  to 
reap  a  benefit  from  the  transaction  and  at 
the  same  time  avoid  Its  contract.  The  de- 
fendant's argument  is  based  upon  the  theory 
that  the  plaintiff's  case  must  be  conclusively 
proven,  while  the  issue  here  Is  merely  wheth- 
er there  is  any  evidence  to  support  a  ver- 
dict In  her  favor. 

[4]  A  finding  that  the  Insured  entered  Into 
the  contract  In  good  faith  and  In  the  way 
the  defendant's  business  was  customarUy 
done  might  be  made  upon  the  evidence  pro- 
duced. Add  to  this  the  proved  fact  that  the 
defendant  retained  the  assessments,  and  a 
case  is  made  which  calls  upon  the  defend- 
ant to  explain  its  course,  or  else  submit  to 
the  result  of  inferences  reasonably  drawn 
from  its  conduct  The  case  should  hare  been 
submitted  to  the  Jury. 

[5]  The  only  other  objection  argued  In  the 
defendant's  brief  Is  that  the  policy  was  not 
put  In  evidence,  and  therefore  diere  was 
nothing  to  show  that  the  deceased  was  ever 
insured.  The  policy  was  produced.  Identi- 
fied, and  marked  as  an  exhibit  If  this  did 
not  make  It  a  part  of  the  evidence  In  the 
ease,  other  facts  shown  would  warrant  the 
finding  that  a  policy  bad  been  Issued  for  the 
«um  of  $1,000.  Undoubtedly  those  facts  were 
secondary  evidence,  but  no  objection  to  their 
admissibility  was  offered.  The  reason  is 
plain.  Mo  one  thought  of  the  obJectl<m  now 
made  at  the  time  of  the  trial.  U  then  takoi 
it  could  have  been  instantly  obviated.  It 
does  not  require  extended  consideration  here 

It  appears  by  the  transferred  case  that 
*^e  defendant  agreed  that  if  its  motion  for 
a  nonsuit  was  granted,  and  that  ruling  held 
by  the  Supreme  Court  to  be  error,  that  judg- 


ment should  be  entered  for  the  plaintiff  la 
the  sum  of  $1,000  and  Interest"    Judgment 
Is  ordered  accordingly. 
Kxception  sustained.    All  concurred. 


(n  N.  J.  t.  MO) 

LEHIOH  VALIiEY  B.  CO.  OF  NEW  JEB- 

SET  et  al.  v.  MATOR,  ETC.,  Of 

JERSEY  CITX  et  aL 

(Supreme  Court  of  New  Jersey.    June  10. 1911J 

1.  MUNICIPAI,  COBPOBATIONS  (|  296*)— PUB- 
UC  IHPBOVEMKNTS— ASSKSSMXRTS  It>B  BERK- 

nrs— RESoLunoRS . 

Act  March  21,  1895  (P.  L.  p.  40n  f  1. 
gives  the  board  of  street  and  water  commission* 
era,  either  on  ajipUcatlon  by  property  owners, 
or  in  their  own  discretion,  anthority  to  paVe, 
sewer,  or  improve  any  street  Section  2  pro- 
vides that  when  in  the  judgment  of  the  board 
an  improvement  should  be  made,  it  may  direct 
specifieations  to  be  prepared  and  advertisement 
for  bids  to  be  made.  Section  3  provides  that 
if  objections  in  writing  are  presented  the  im- 
provement shall  not  be  proceeded  with.  Held 
that,  where  a  petition  of  property  owners  r^ 
quested  a  certain  improvement,  the  board  re- 
ceived jurisdiction  from  that  fact  snd  it  need 
not  in  the  resolution  express  its  opinion  as  to 
the  desirability  of  the  improvement 

[EM.  Note.— For  other  cases,  see  Manidim.! 
Corporations,  Cent  Dig.  f |  778-775 ;   Dec.  Dig. 

2.  MuniOtPAI,  COBPOBATIOITB  (I  293*)— PCTB- 
UO     IMPBOVEUBRTB— POWEB    TO     Makb    Ix- 

PBOVEUENTS— Jurisdiction  . 

While  under  the  law  It  is  necessary  that 
the  Board  of  Finance  concur  In  the  action  of 
the  Board  of  Street  and  Water  Commissioners 
in  ordering  an  improvement,  a  resolution  of  con- 
currence is  sufficient  even  though  not  reciting 
the  tesolotion  of  the  Board  of  Street  Commit 
sioners. 

[Kd.  Note.— For  other  cases,  see  Mnnidpal 
Colorations,  Cent  Dig.  ||  773-775;  Dec.  Dig. 

8.  Municipal  Cobfobationb  (I  612*)— Pub- 
Lia  Improvements — Special  ABSESSMBm»^ 

RXFOBT  of  COMUISSIONEBS. 

A  report  of  Commissioners  of  Assessment 
that  they  have  determined  the  actual  amount 
of  benefit  to  each  lot  and  assessed  accordingly, 
is  of  great  weight  as  evidence  and  can  only  be 
overcome  by  clear  proof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  612.*] 

4.  Municipal  Cobpobations  (I  439*)— Pitb« 
Lie  Impbovements— Special  Absessmxntb— 
Benefits— Sewehs. 

Where  a  sewer  in  a  marshy  district  which 
was  being  filled  in,  was  placed  at  the  natural 
surface  of  the  ground,  property  owners  cannot 
object  to  an  assessment  therefor  on  the  ground 
that  it  is  of  no  benefit  for  it  would  fill  with 
water  if  placed  below  the  surface. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1053;  Dec.  Dim.  t 
4.S9.*] 

6.  MimioiPAL  CoBPOBATioirs  (|  469*)— Pub« 
Lie  Impbovkuents— Special  A8SE88iatRi»— 
Assessment  bt  F^ontaok. 

A  special '  assessment  for  public  improv*. 
ments  is  not  Invalid  because  assessed  on  ths 
frontage  principle,  where  the  benefits  are  so  di» 
tributed  that  the  principle  Is  applicable. 

[Ed.  Note.— For  other  cases,  see  Municiiwl 
Corporations.  Cent  Dig.  {{  111&-1117;  Deb 
Dig.  i  4C9.*] 
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6.  MuwicrPAi,  CospORATioRB  (5  512*)— PnB- 

UC  iMFSOVElfENTS— SFBOIAI.  ABSKSSMENTS— 
BENEFITS— EVIDENCK. 

In  a  proceeding  to  nullify  a  special  aasess- 
ment,  evidence  Keld  to  sbow  that  the  question 
of  benefits  was  dlsregarcled,  so  that  a  •  recital 
b;  the  Board  of  Aaaosment  that  thej  conaid* 
«red  benefits,  etc.,  was  of  no  binding  effect. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  1185-1187;  Dec 
Wg.  I  612.*] 

7.  MUNICIPAI.  COBPOEATIONS  (|  466»)  —  PUB- 
LIC iHPROTSMXZm— SPKOIAL  ASBESSVEinB— 
DUTT   or   BOABD. 

A  board  baring  control  over  special  assess- 
Bients  should  not  leave  the  entire  matter  of  as- 
sessments to  clerks. 

[EA.  Note.— For  other  cases,  bm  Mnnidiial 
Corporations,  Dec.  Dig.  i  456.*] 

&   MtJWlCIPAI,    CORPORATTONB    (I    612*)— PtJB- 

uo  Impboveuentb— Special  AssEssMEifTS. 
In  view  of  Certiorari  Act  April  8.  1903 
(P.  Ia  p.  347)  {  13,  providing  for  a  reassessment 
where  an  assessment  is  set  aside  only  as  to  the 
prosecutor  the  Supreme  Court  has  power  to 
vacate  an  entire  assessment  for  pablic  impiove- 
fflents. 

[E!d.  Note.— For  other  cases,  see  MnniciiMil 
Corporations,  Dec  Dig.  J  512.*] 

9.  MumciPAi,  Cobpoxatiohb  (|  514*)  — Spk- 

OIAL    ASSKSSKXKTS— PBOCEDUBK    A^TBB    VA- 
CATION. 

Under  Act  March  28,  1881  (P.  L.  p.  104) 
empowering  the  Supreme  Court  to  ascertain  and 
determine  the  proper  amount  to  be  assessed  and 
making  it  obligatory  for  it  to  make  a  proper  as- 
sessment in  aU  cases  where  a  lawful  assessment 
can  be  made,  a  new  assessment  should  be  marie  to 
take  the  place  of  one  vacated  where  the  proceed- 
ings to  establish  a  sewer  in  a  certain  district 
were  regular  op  to  the  assessment  of  special 
benefits. 

[Ed.  Note.— For  ether  cases,  see  Municipal 
GorporatiooB,  CenL  Dig.  H  1207-1214;  Dec 
Dig.  |614.*r 

10.  Municipal  CoBPOsATioifs  (J  614*)— Spe- 
cial Assibsuents— Pbocedubk  Aftbb  Va- 
cation. 

Where  a  special  assessment  for  public  im- 

giovements  is  set  aside  for  a  mere  irregularity 
1  procedure,  the  appellate  conrt  may  adopt 
that  assessment  as  its  own,  but  if  the  facts 
necessai^  as  the  basis  necessary  tor  an  assess- 
ment be  not  before  the  court,  an  order  will  be 
made  to  a  Supreme  Court  commissioner  to  take 
testimony,  and  hence  where  the  entire  assess- 
ment in  Jersey  City  for  an  expensive  sewer  im- 
provement was  vacated  because  not  assessed 
upon  the  correct  principle  of  benefits,  a  new  com- 
mission nnder  Jersey  City  Charter,  March  81. 
1871  (P.  L.  p.  1126)  i  66.  should  be  appointed 
to  reassess ;  the  revision  of  the  Certiorari  Act 
April  8,  1908  (P.  L.  p.  343)  not  having  included 
the  sections  anthorizing  the  conrt  to  appoint  its 
own  commissioner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Dec  Dig.  |  514.*] 

11.  Municipal  Corpobations  (8  425*)— Pub- 
lic IifPBOVEMENTs— Special  Benefits. 

A  railroad  company  had  its  right  of  way 
toroagh  a  marehy  district,  and  lilso  owned  cer- 
tain lots  therein  which  it  used  for  railroad  pur- 
poses. Its  tracks  were  upon  high  trestles.  A 
sewer  was  put  through  the  marsh.  Beld  that, 
M  to  the  right  of  way,  the  railroad  was  not 
liable  for  any  assessment,  having  received  no 
benefit  but  as  to  the  other  property,  if  not  used 
for  railroad  purposes  It  was  liable  to  assess- 
nents  the  same  as  any  other  property,  but  If 


used  it  was  liable  only  to  the  amount  of  the 
benefits. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (i  1081-1034;  Dec. 
Dig.  i  425.*] 

12.  Municipal  Cobpobationb  (|  440*)— Pub- 
uo  luPBOVEMENTB— Special  Benefits. 

A  landowner  who  has  a  private  sewer  can- 
not vacate  an  assessment  for  a  public  sewer 
when  benefited  thereby  because  the  public  sewer 
did  not  adopt  hia  own. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  10S5;  D^  Dig.  { 
440.*] 

13.  Municipal  Cobpobationb  (|  441*)— Pub- 
uo  Impbove]cent»— Special  Benefits. 

Although  a  public  sewer  was  run  over  pri- 
vate property  and  its  establishment  thereon  was 
a  trespass,  that  fact  does  not  excuse  a  private 
landowner  from  special  assessments  for  benefits 
received  therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1068,  1060;  Dec 
Dig.  i  441.*] 

Certiorari  by  the  Leblgh  Valley  Railroad 
Company  of  New  Jersey  and  others  against 
the  Mayor  and  Aldermen  of  Jersey  City  and 
others  to  review  a  sewer  asseBsment.  As- 
sessment vacated. 

Argued  February  term,  1911,  before  OAR- 
RISON,  PARKER,  and  V00RHEE8,  JJ. 

Collins  &  Corbin,  for  prosecutors.  Harry 
Lane  (James  J.  Murpby,  on  tlie  brief),  for 
defendants. 


PARKER,  J.  Tbe  proeecators  of  this  writ 
attack  the  regularity  and  amount  of  a  final 
assessment  for  the  constructlou  of  a  main 
sewer  in  Jersey  City.  The  tract  to  be  drain- 
ed by  the  sewer  consists  of  wbat  was  origi- 
nally and  In  part  still  is  marsh  land,  for- 
merly flowed  by  tbe  tide,  and  Is  substantial- 
ly Inclnded  within  an  Irregular  pentagon 
whose  northeast  and  longest  side  of  about 
2,200  feet  bounds  on  a  line  parallel  with 
and  about  100  feet  south  of  Montgomery 
street,  a  main  highway  fllled  to  an  elevation 
of  7  to  10  feet  or  so  above  the  marsh  level; 
whose  northwest  side,  about  1,600  feet  runs 
along  the  foot  of  the  precipitous  slope  of 
Bergen  Hill;  whose  easterly  side  of  about 
1,200  feet  Is  about  100  feet  east  of  Center 
street;  and  whose  two  southern  sides  of 
about  1,500  feet  each  extend  easterly  and 
northwesterly  {)araUel  with  and  100  feet 
northerly  from  Grand  street  and  Falrmount 
avenue,  both  of  which  are  sewered.  Across 
this  tract  runs  tbe  right  of  way  of  the  pros- 
ecutor, Lehigh  Valley  Railroad  Company  of 
New  Jersey,  100  feet  wide,  from  north  to 
south.  This  Is  assessed  as  well  OS  a  eonsld- 
erable  amount  of  other  property  owned  by 
tbe  railroad,  and  the  assessed  landa  of  the 
prosecutors  Hill  and  Kleman  are  on  both 
sides  of  York  street,  which  Is  laid  out  par- 
allel with  and  200  feet  aouth  of  Montgomery 
street  Parallel  with  the  foot  of  the  bill 
and    about   100   feet    southeast   of   It   mna 
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Cornellson  avenue,  leaving  room  for  a  tier 
of  lota  between  Its  northeast  side  and  tbe 
foot  of  tbe  bill.  Tbe  city  owns  a  tract  com- 
prising In  area  about  10  city  lots  In  this  tier, 
lying  opposite  the  northwest  end  of  Tork 
street,  which  enters  Cornellson  avenne  but 
doe*  not  cross  It  Oomellson  avenue  la  a 
traveled  way;  York  street  Is  not.  In  fact 
It  has  recently  been  decided  by  the  Court  of 
Brrors  and  Appeals  that  the  westerly  end 
of  Tork  street  where  the  Kleman  lots  lie, 
had  never  been  dedicated  to  public  travel 
or  legally  acquired  by  the  dty,  and  that 
tbe  laying  of  this  very  sewer  at  that  point 
was  a  trespass  as  against  the  Kleman  In- 
terests. Kleman  v.  Jersey  City,  78  AU.  228. 
Of  this,  more  hereafter. 

Tbe  sewer  seems  to  have  been  built  over 
tbe  longest  available  route,  especially  as  It 
Is  laid  in  a  district  of  swamp  or  marsh  land 
which  Is  gradually  being  filled  In  and  which 
presents  no  Irregularities  of  contour  call- 
ing for  a  devious  course.  It  rans  north- 
easterly through  Cornellson  avenue  and 
southeasterly  through  York  street,  dose  to 
the  western  and  northern  sides  of  the  penta- 
gon, and  then  generally  southerly  and  fol- 
lowing tbe  easterly  boundary  of  the  same 
to  Grand  street,  where  it  empties  Into  a 
trunk  sewer.  It  is  about  4,900  feet,  or  near- 
ly a  mile  long,  and  beginning  with  an  18- 
InCh  pipe  sewer  soon  Increases  to  a  SO-Inch 
brick  sewer  and  by  successive  steps  to  64 
Indies.  Tbe  bottom  being  soft  mud  for  the 
most  part,  piles  bad  to  be  driven  to  support 
the  sewer.  All  this  made  It  very  expensive; 
but  the  entire  cost  was  assessed  upon  lands 
in  fbe  drainage  district  at  the  uniform  rate 
of  about  $135  per  lot  of  2,500  square  feet 
Tbe  sum  of  $1,354  was  laid  on  the  dty  at 
large,  but  this  Is  accounted  for  by  the  10 
lots  of  city  property  already  mentioned, 
which  were  not  spedfically  assessed.  The 
general  situation  having  been  thus  roughly 
sketched,  we  proceed  to  a  consideration  of 
the  grounds  on  which  the  assessment  is  at- 
tacked. And  first  of  those  which  bear  on 
the  assessment  in  Its  entirety. 

There  are  two  statutes  under  which  tbls 
sewer  might  have  been  built  and  an  assess- 
ment levied  for  resulting  benefits.  The  first 
is  the  dty  charter  (P.  L.  1871,  p.  1094) ;  the 
other  is  diapter  217  of  tbe  Xaws  of  1895 
(P.  L.  p.  407)  Gen.  St  484.  It  is  contended 
that  the  assessment  Is  not  valid  under  either 
statute.  That  it  cannot  be  supported  under 
tbe  charter  may  be  assumed  for  present  pur- 
poses. It  Is  not  pretended  that  the  charter 
was  relied  on  for  Jurisdiction  by  the  Board 
of  Street  and  Water  Commissioners,  which 
was  tbe  mnnidped  body  to  which  tbese  mat- 
ters are  committed.  On  the  contrary  the 
resolutions  calling  for  its  construction'  spe- 
cifically rely  on  tbe  act  of  1895  Just  cited. 
Bzamlning  tbe  proceedings  in  tbe  light  of 
that  act  we  fall  to  find  tbe  irregularity 
that   prosecutors    undertake   to   point  out 


Their  proposition  is  that  there  should  have 
been  a  specific  Judgment  or  determination 
by  the  board  that  the  construction  of  the 
sewer  was  desirable  as  a  foundation  of  Ju- 
rl6dlq|:lon  to  proceed  to  ita  constmction;  and 
the  case  of  Northern  R.  R.  v.  Englewood, 
62  N.  J.  Law,  188,  40  Atl.  653,  is  reUed  on. 
That  case  arose  under  a  different  statute 
and  out  of  different  conditions.  In  tbe  Eng- 
lewood  Case  there  was  an  alternative  metb- 
od  provided  for  acquiring  Jurisdiction  t» 
make  tbe  improvement  viz.,  either  by  a  pe- 
tition of  property  owners  interested,  which 
Jurisdiction  could  be  ousted  by  a  remon- 
strance from  owners  of  property  subject  to 
more  than  half  tbe  total  assessment;  or  (by 
another  and  later  section)  without  such  pe- 
tition, whenever  In  tbe  opinion  of  the  gov- 
erning body,  tbe  public  good  may  require  It 
In  the  Englewood  Case  there  was  a  petition 
of  property  owners,  followed  by  a  remon- 
strance sufficient  to  defeat  it  The  council 
passed  an  ordinance  which  did  not  indicate 
that  it  invoked  the  alternative  power  given 
by  tbe  later  section,  for  it  omitted  to  state 
that  in  their  Judgment  tbe  public  good  re- 
quired sucb  action ;  and  it  was  held  by  this 
court  that  under  tbe  drcumstances  sucb  re- 
dtal  or  determination  was  necessary,  because 
"any  other  rule  would  leave  it  impossible  to 
know  whether  the  action  was  based  upon 
such  a  determination  or  upon  a  mistake  of 
fact  as  to  tbe  normal  conditions  authorizing 
It  fthd  would  in  effect  work  a  repeal  of 
those  conditions." 

[1]  The  act  of  1895,  by  its  first  section, 
gives  power  to  the  board  "either  on  the  ai>- 
plicatlon  of  any  owner  or  owners  of  prop- 
erty liable  to  assessment  *  *  *  or  in 
their  discretion,  to  pave  •  •  •  sewer  or 
otherwise  Improve  any  street,"  etc.  Such 
application  was  made  in  due  form  by  prop- 
erty owners. 

Section  2,  now  Invoked  by  prosecutors, 
provides  that  when  in  the  Judgment  of  said 
board  It  is  desirable  that  an  improvement  be 
made,  such  board  may  direct  spedflcations 
to  be  prepared,  advertisement  for  bids  to 
be  made,  and  may  award  a  provisional  con- 
tract; after  which  (section  3)  a  preliminary 
assessment  map  is  to  be  made  and  notice 
given  by  advertisement  to  persons  Interested; 
if  objections  in  writing  are  presented  rep- 
resenting properties  liable  to  more  than  one- 
half  of  the  probable  assessment  the  improve- 
ment shall  not  be  proceeded  with;  "In  case 
objections  are  not  so  presented,  or  if  in  the 
opinion  of  said  board  or  body  a  sufficient 
reason  has  not  been  presented  for  stopping 
such  Improvement  an  award  of  sucb  pro- 
visional contract  shall  be  then  formally 
made." 

Tbe  point  made  by  prosecutors  is  that  by 
section  2  the  board  must  determine  the  de- 
sirability of  the  Improvement  in  exi>ress 
terms,  in  order  to  acquire  Jurisdiction.  But 
a  reading  of  the  three  sections  together  mnat 
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make  It  plain  that  upon  tbe  proved  facta 
the  Jurisdiction  of  the  board  to  act  was 
complete.  It  sprang  out  of  the  petition  of 
property  owners  which  appears  in  the  case 
and  la  recited  In  the  first  resolution.  Hence 
while  the  Judgment  of  the  board  as  to  the 
desirability  of  the  Improvement  might  i»rompt 
It  to  act  either  by  way  of  granting  or  deny- 
ing the  prayer  of  the  petition,  the  expres- 
sion or  nonexpresslon  of  such  Judgment  in 
no  way  affected  Its  already  acquired  Juris- 
diction. That  Jurisdiction,  as  already  ap- 
pears, might  be  ousted  by  a  proper  remon- 
strance; but  no  finch  remonstrance  was 
made,  so  It  stood  unimpaired. 

[2]  The  next  point  urged  Is  that  under  the 
law  It  was  necessary  that  action  of  the 
Board  of  Street  and  Water  Commissioners 
be  concurred  in  by  the  Board  of  Finance  of 
Jersey  City;  and  that  there  was  no  such 
concurrence.  The  Board  of  Finance  did  pass 
a  resolution  of  concurrence,  which  Is  at- 
tacked as  Insufficient  because  not  properly 
redtlng  the  resolution  In  question.  It  is 
sufficient  to  say  that  on  examination  of  the 
concarrlng  resolution  we  find  It  recites  the 
substantial  features  of  the  first  resolution 
sufiSdently  to  Identify  it  beyond  any  ques- 
tion, and  that  we  see  no  reason  to  require 
identification  by  a  verbatim  recital  of  the 
resolution  itself. 

The  next  two  objections  may  be  consider- 
ed together.  One  Is  that  the  amount  as- 
sessed is  in  excess  of  actual  benefits;  the 
other,  that  the  assessment  was  made  Ille- 
gally and  on  a  wrong  principle.  There  seems 
to  be'  no  reason  on  file  to  support  this  last 
objection,  but  it  api)ears  to  be  involved  in 
the  determination  of  the  other. 

[S]  The  report  of  the  Commissioners  of 
Assessment  contains  the  nsnal  statement 
that  they  have  determined  the  actual  amount 
of  benefit  to  each  lot  and  assessed  accord- 
ingly; and  that  they  have  not  assessed  any 
lot  more  than  it  is  actually  benefited.  Such 
a  recital,  as  is  well  settled,  carries  great 
weight  as  evidence,  and  can  be  overcome 
only  by  dear  proof  of  great  force.  Hunt  v. 
Rahway,  39  N.  J.  Law,  646;  Moran  v.  Jer- 
sey City,  58  N.  J.  Imw,  144.  653,  35  Atl. 
284,  050.  But  In  our  estimation  the  counter 
proof  has  been  adequate. 

[4]  We  disregard  the  point  that  the  sewer 
is  of  no  benefit  because  laid  at  the  surface  of 
the  marsh  with  manholes  built  up  to  the 
proposed  grade  of  the  streets  through  which 
it  passes.  A  sewer  below  the  grade  of  the 
marsh  would  be  useless  because  it  would 
promptly  fill  with  water  and  would  remain 
fulL  The  immediate  future  of  the  lands 
sewered  is  a  filling  up  to  street  grade,  and 
this  Is  actually  in  progress  over  a  large  part 
of  the  district.  Under  those  circumstances 
the  level  established  for  the  sewer  is  mani- 
festly not  improper. 

[S]  Some  force  must  be  given  to  the  evl- 
doBoe  tending  to  show  that  the  sewer  is  un- 


necessarily large  and  expensive  for  its  pur- 
pose. But  Important  facts  shown  by  the  evi- 
dence are  that  the  commissioners  gave  no 
particular  attention  to  the  making  up  of  the 
assessment,  but  left  it  entirely  to  their 
clerk,  one  Brown,  and  that  Brown  in  effect 
apportioned  the  whole  cost  of  the  sewer  ac- 
cording to  area  or  frontage,  and  on  the  prin- 
ciple that  so  long  as  the  assessment  did  not 
exceed  the  value  of  the  lot,  it  was  a  proper 
assessment.  The  three  commissioners  were 
called  as  witnesses  by  prosecutors,  and  ad- 
mitted that  substantially  all  that  they  did 
was  to  take  Brown's  figures  and  assent  to  a 
frontage  assessment.  While  It  has  been  held 
in  a  number  of  cases  that  an  assessment  by 
frontage  is  not  invalid  where  tbe  benefits 
are  distributed  so  that  the  frontage  prin- 
ciple is  applicable  (see  Raymond  v.  Ruther- 
ford, 65  N.  J.  Law,  441,  27  Atl.  172 ;  Id.,  66 
N.  J.  Law,  340,  29  Atl.  156;  Doollng  v.  Ocean 
aty,  67  N.  J.  Law,  216,  60  AU.  621),  if  the 
frontage  principle  is  applied  without  consid- 
eration of  benefits,  the  assessment  cannot 
stand  (Hampson  v.  Patterson,  36  N.  J.  Law, 
169). 

[t}  That  the  principle  of  benefits  was  dis- 
regarded or  Ignored  we  think  is  demonstrat- 
ed by  the  evidence,  not  only  of  the  commis- 
sioners, bnt  of  Brown.  Some  of  his  testi- 
mony may  properly  be  quoted :  "Q.  My  un- 
derstanding Is  that  you  assessed  the  whole 
cost  of  this  Improvement  upon  the  property 
Improved — the  part  that  was  put  on  the 
dty  at  large  being  for  the  property  of  tie 
city  within  an  area  of  this  improvement? 
A.  Yes.  Q.  So  that  the  assessment  on  the 
lots  in  this  section  represents  the  total  cost 
of  the  whole  sewer?  A.  Tes.  Q.  And  it  is 
your  practice,  in  making  sewer  assessments, 
I  understand,  to  assess  the  total  cost  of  the 
sewer  upon  the  property?  A.  Where  the 
assessments  would  not  result  In  confiscation 
of  the  property.  Q.  You  didn't  work  at  this 
assessment  by  examining  the  lots  and  deter- 
mining how  much  would  be  an  enhancement 
in  value  on  that  particular  lot  by  the  con- 
struction of  the  sewer  and  then  put  it  upon 
all  of  these  lots  pro  rata,  charging,  however, 
an  additional  cost  on  the  lots  where  the 
sewer  ran  directly  in  front  of  them,  of  an 
18-lnch  sewer?  A.  Yes,  sir.  Q.  The  cost  be- 
ing distributed  pro  rata  through  the  whole 
section?  A.  According  to  benefits  received. 
Q.  In  every  instance  the  cost  of  this  assess- 
ment for  actual  benefits  upon  the  lots  is  be- 
tween 6  and  6  times  the  cost  of  an  18-lnch 
sewer?  A.  About  that;  yes,  sir.  Q.  And  it 
is  your  practice,  you  say,  to  assess  the  full 
cost  of  the  sewer,  and  you  do  it  by  making 
an  even  burden  on  all  of  the  section,  per 
standard  city  lot,  of  so  much?  A.  Y^.  Q. 
If  the  contract  has  been  let  at  100  per  cent, 
of  the  estimated  price,  so  that  the  cost 
would  be  the  estimate,  then  you  would  have 
assessed  the  same  as  the  preliminary  assess- 
ment?   A.  I  certainly  would,  if  the  assess- 
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ment  dldnt  amount  to  a  confiscation  of  tbe 
property.  Q.  Wbat  do  yon  mean?  A.  More 
than  tbe  property  la  worth.  Q.  Ton  aasess 
the  cost  of  sewers  for  Improvements,  unless 
they,  In  yonr  Judgment,  exceed  more  than 
the  whole  value  of  the  property?  A.  In  the 
judgment  of  tbe  commtssioners.  more  than 
the  whole  value  of  the  property.  Q.  In  oth- 
er words,  If  the  dty  Is  not  going  to  get  the 
property  as  a  result  of  the  assessment,  you 
assess  It ;  but  If  you  think  as  a  result  of  the 
assessment,  the  land  owner  would  turn  It 
over  to  the  dty  and  say  I  am  all  gone,  then 
yon  wouldn't  assess  the  full  cost?  A.  That 
is  practically  so." 

[71  Comment  on  this  la  needless.  It  la 
plain  that  not  only  was  the  assessment 
made  upon  a  wrong  principle,  bnt  that  the 
commissioners  gave  no  attention  to  tbelr  du- 
ties and  left  the  whole  matter  to  their  derk 
— a  practice  properly  condemned  in  sncb 
cases  as  State,  Mann,  Prosecutor,  t.  Jersey 
City,  24  N.  J.  Law,  662,  State,  Townsend, 
Prosecutor,  ▼.  Same,  26  N.  3.  Law,  444,  State, 
Ogden,  Prosecutor,  r.  Hudson  City,  20  N.  J. 
Law  104,  111,  and  State,  Zabrlskie,  Prosecu- 
tor, T.  Same,  29  N.  J.  Law,  115.  Under  such 
drcumstances  the  recital  of  the  report  as  to 
benefits  having  been  considered,  becomes 
worthless,  and  as  there  is  other  adequate 
evidence  to  Indicate  that  the  amount  per  lot 
is  largely  in  excess  of  benefits,  the  assess- 
ment must  be  set  aside. 

[8-10]  The  question  then  arises  whether 
this  action  should  extend  only  to  tbe  part 
of  the  total  assessment  levied  against  the 
prosecutors,  or  should  include  the  entire  as- 
sessment That  this  court  has  power  to  va- 
cate the  whole  assessment  in  a  proper  case, 
is  established  by  precedents  (Bergen  v.  Van 
Home,  32  N.  J.  Law,  490,  494;  State,  Ropes, 
Prosecutor,  v.  Essex  Road  Board,  37  N.  J. 
law,  335,  338;  State,  Oraham,  Prosecutor, 
V.  Peterson,  87  N.  J.  Law,  380,  385;  Long 
Branch  Commission  v.  Dobbins,  61  N.  J. 
Law,  659,  40  AQ.  599);  as  well  as  Implied  in 
section  13  of  the  certiorari  act  of  1903  (P.  L. 
p.  347).  That  this  is  a  proper  case,  in  view 
of  the  facts  already  discussed,  is  plain;  and 
it  will  be  so  ordered.  But  a  new  assess- 
ment should  be  made.  The  bulk  of  the  lands 
covered  by  tbe  present  assessment  are  al- 
ready liable  to  some  assessment,  and  up  to 
the  reference  to  the  commissioners  no  ir- 
regularity In  the  proceedings  is  manifested 
that  calls  for  our  corrective  action  under 
the  act  of  1881,  p.  194,  Gen.  St  3404,  {  547. 
By  that  act  this  court  is  empowered  to  as- 
certain and  determine  tbe  proper  amount 
to  be  assessed;  and  It  is  made  Its  duty  to 
make  a  proper  assessment  in  all  cases  in 
which  a  lawful  assessment  can  be  made. 
Elizabeth  v.  Meeker,  45  N.  J.  Law,  157,  160. 
If  the  assessment  appears  to  be  Just  and 
fair,  bnt  Is  set  aside  only  for  irregularity  in 
procedure,  the  court  may  adopt  it  as  its  own. 
Brown  t.  Union.  62  N.  J.  Law,  142,  147,  40 


Atl.  632,  affirmed  65  N.  X.  Law,  001,  48  AtL 
562;  Brewer  v.  Elizabeth,  66  N.  3.  Law, 
547,  49  AU.  480;  Simmona  v.  MlUviUe,  75 
N.  J.  Law,  177,  180,  66  Att.  895;  Batchelor 
V.  Avon-by-the-Sea,  75  N.  J.  Law,  449,  68  AtL 
124,  reversed  78  N.  J.  Law,  503,  74  Atl.  561, 
but  on  another  ground.  But  if  the  facts  es- 
sential as  the  groundwork  for  such  new  as- 
sessment are  not  before  the  court  an  order 
will  be  made  to  a  Supreme  Conrt  commis- 
sioner to  take  testimony  to  be  reported  to 
the  court  for  further  action.  Sanford  v. 
Kearny,  48  N.  J.  Law,  125,  4  Atl.  442.  By 
the  act  of  1871,  p.  123,  Included  in  the  1874 
revision  of  the  certiorari  act  as  section  10 
(Revision,  p.  99;  Gen.  St  p.  369)  the  court 
was  empowered  to  appoint  Its  own  commis- 
sioners to  make  a  new  assessment  See 
Sandford  v.  Kearny,  51  N.  J.  Law,  473,  18 
Atl.  349;  Ryerson  v.  Passaic,  40  N.  3.  Law. 
118.  But  that  section  is  not  part  of  tbe  cer- 
tiorari act  as  revised  In  1903,  and  seems  to 
have  disappeared  from  the  statute  book.  A 
section  of  the  dty  charter,  however  (P.  It. 
1871,  p.  1126,  {  66),  If  still  In  force,  appears 
to  give  the  court  power  to  appoint  a  new 
commission  to  reassess,  and  this  appears  to 
us  to  be  tbe  practical  course  to  pursue.  In 
view  of  the  extensive  nature  of  the  improve- 
ment the  amount  of  territory  covered,  and 
the  questions  involved.  Gonnsel  may  be 
heard  on  this  subject 

[11]  As  tbe  matter  goes  back  for  reaB- 
sessment  It  is  proper  to  deal  with  the  special 
points  made  by  Individual  prosecutors.  The 
railroad  company  claims  that  It  should  not 
be  assessed  at  all,  and  we  think  that  as  to 
its  right  of  way  strip,  .this  claim  is  well 
founded.  Its  railroad  runs  on  a  high  tres- 
tle resting  on  stone  or  concrete  piers  boilt 
in  the  marsh,  and  by  dumping  from  tbe  tres- 
tle an  embankment  may  be  gradually  sub- 
stituted. In  any  case  the  qnestion  of  drain- 
age is  quite  Immaterial  to  tbe  railroad 
company.  If  the  trestle  stood  In  a  pond  it 
would  make  no  difterence  to  it  There  Is 
manifestly  no  benefit  to  this  property  for  the 
purposes  for  which  it  is  used.  And  this  Is 
the  test  in  such  case.  N.  J.  R.  R.  ▼.  Eliza- 
beth, 37  N.  J.  Law,  330;  Brie  R.  R.  ▼.  Pater- 
son,  72  N.  J.  Law,  83,  58  Atl.  1031;  N.  Y. 
Bay  R.  R.  Co.  v.  Newark,  77  N.  J.  Law,  270, 
72  Atl.  455.  But  the  railroad  owns  besides 
the  right  of  way,  over  60  city  lots,  some  ad- 
joining the  right  of  way  strip,  some  dis- 
connected from  It  It  does  not-  appear 
whether  these  lands  are  used  in  whole  or 
part  for  raUroad  purposes.  If  not  so  used 
they  are  assessable  like  any  other  lands;  if 
so  used,  and  if  benefited  for  such  purposes 
by  the  sewer,  they  are  assessable,  not  to 
the  extent  of  enhancement  of  market  val- 
ue but  to  the  extent  of  benefit  for  railroad 
purposes.  Erie  R.  R.  Co.  v.  Paterson,  su- 
pra. This  will  be  a  legitimate  line  of  in- 
quiry upon  the  proceedings  for  reassessment 

[12]  Prosecutor  Ibomaa  Hill  claims  that 
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he  derlTes  no  benefit  because  he  had  a  prlr 
vate  Bewer  adequate  for  all  purposes  and 
-whldi  conid,  and  as  he  says  sbonld  have 
formed  a  part  of  the  new  sewer.  But  the 
city  was  onder  no  obligation  to  make  nse  of 
an  existing  sewer.  State  v.  Jersey  City,  30 
N.  J.  Law,  148.  The  case  of  Fiacre  T.  Jer- 
sey City,  34  N.  J.  Law,  2T7,  tamed  on  the 
point  that  there  was  no  statutory  authority 
to  buUd  a  second  sewer  in  the  same  street, 
and  it  does  not  ap^ly  here.  The  commls- 
sioners  were  not  required  to  adopt  Hill's 
prlTate  sewer.  On  the  other  hand,  the 
control  of  the  streets  and  drainage  system  is 
Tested  In  them,  and  It  was  for  them  to  Judge 
of  the  necessity  for  the  sewer.  The  point 
lias  beta  adjudged  adversely  to  Hill  in  At- 
chison ▼.  Price,  45  Kan.  296,  25  Pac.  605, 
611,  St  Joseph  ▼.  Owne,  110  Mo.  445,  19  8. 
W.  713,  and  Philadelphia  t.  Odd  Fellows' 
Hall  Association,  168  Pa.  105,  31  Atl.  917. 
Moreover,  he  has  a-  distinct  benefit  from 
the  new  sewer  because  of  a  greatly  Improved 
ontlet  for  the  drainage.  Hence  his  lots 
are  assessable;  the  amount  of  benefit  to  be 
determined  by  future  Inquiry. 

[13]  Lastly,  the  Kleman  prosecutors. 
Their  spedal  claim  is  that  they  cannot  be 
assessed  because  the  sewer  runs  through 
their  private  property  and  that  their  title  to 
this  property  (land  within  the  lines  of  York 
street)  has  been  adjudicated  in  Kleman  ▼. 
Jersey  City,  78  AU.  228.  But  this  is  aside 
from  the  question  of  benefit  to  tb^  other 
lands.  They  have  not  taken  any  proceedings 
In  ejectment  to  get  rid  of  the  trespassing 
sewer;  and  until  they  actually  do  get  rid  of 
It,  they  are  benefited  by  it  Should  they 
be  held  nonassessable  In  this  cause  th^ 
then  could  readily  assent  to  the  status  quo, 
opm  Tork  .  street  and  get  their  sewer  for 
nothing.  Even  if  they  do  not  assent  the 
city  may  take  the  required  lands  by  con- 
demnation and  thus  legalize  the  present  oc- 
cupation of  them.  P.  Ll  1871,  p.  1129,  sec* 
tiooB  76,  77,  78.  If  an  ejectment  were,  be- 
gun, its  prosecution  could  doubtless  be  en- 
Joined  pending  the  institution  and  com- 
pletion of  condemnation  proceedings.  In 
State,  Vanderback,  Prosecutor,  v.  Jersey 
aty.  29  N.  J.  Law,  441,  452,  a  similar  sit- 
uation was  presented,  and  while  the  status 
of  the  disputed  tract  whether  as  a  street  or 
way,  or  private  property  was  unsettled,  the 
court  refused  to  go  into  it  and  held  that 
even  If  It  were  private  property  the  validi- 
ty of  the  assessment  would  not  be  impair- 
ed. We  are  clear  that  upon  the  present  stat- 
os  the  Kleman  interests  are  not  exempt  from 
assessment 

The  assessment  for  general  reasons  al- 
ready given,  will  be  set  aside  la  toto^  and 
counsel  will  have  an  opportunity  to  express 
their  views  on  the  method  of  reassessment 
whether  by  this  court  or  by  a  new  commis- 
sion.   Prosecutors  are  entitled  to  costs.. 
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(Superior  Court  of  Delaware.    Sussex.    Feb.  18, 
1911.) 

1.  Justices  or  tbk  Peace  ({  173*)— Appkai<— 
Trial  of  Cause  Anew. 

Where  an  appeal  from  the  judgment  of  a 
justice  of  the  peace  is  tried  anew  to  a  jury,  the 
finding  of  the  justice  cannot  be  considered  by 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peac^  Gent  Dig.  |{  66(^-664;  Dec.  Dig.  f- 
173.*] 

2.  Pbincipai,  Awn  Agent  (§  109*)— Exaounoit 
OF  Note — Sionatube  by  Aobnt— LiABiLirr 
OF  Pbincipal. 

Where  a  party's  name  is  signed  to  a  nots 
by  another  under  a  special  or  general  authority, 
such  party  is  liable  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Aeent  Cent  Dig.  U  818-322;  Dec  Dig.  i 
109.*] 

8.  Bills  and  Notes  ({  489*)  —  Plkadino — 

Vabiance— Pabties. 

In  an  action  against  two  defendants  on 
their  joint  note,  if  it  is  shown  that  one  of  them 
neither  signed  it  nor  authorized  or  ratified  the 
signing,  plaintiff  cannot  recover  against  the 
other  alone. 

[Ed.  Note.— For  »tber  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1623-1625;  Dec.  Dig.  { 
489.*] 

4.  Principal  and  Agent  (|  124*)— Action— 
Question  fob  Jubt. 

Evidence  in  an  action  on  a  Joint  note  as  to 
whether  one  of  the  defendants  had  authority  to 
sign  the  note  sued  upon  is  for  the  jury,  who  ars 
the  sole  judges  of  its  weight  and  value. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  f  724 ;  Dec.  Dig.  {  124.  •] 
6.  Evidence  ({  588*)  —  Weight  and  Suffi- 
ciency—Chedibilitt  OF  Witnesses. 

Where  the  evidence  is  conSicting,  the  Jury 
should  reconcile  it  if  they  can  do  so ;  but  where 
that  is  impossible,  they  may  accept  that  which 
they  deem  the  more  worthy  of  credit 

[13d.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  I  588.*] 

6.  Evidence  (S  608*)  —  WDoht  and  Stnn- 

CIENCY— PbEFONDERANCE  OF  EVIDENCE. 

In  dvll  cases,  the  verdict  is  to  be  reached 
upon  a  preponderance  of  the  evidence ;  the  doc- 
trine of  reasonable  doubt  being  inapplicable  in 
civil  cases. 

[Ed.  Note.— For  other  cases,  see  Evidenos, 
Cent.  Dig.  If  2450-2452;  Dec.  pig.  (  598.*] 

Action  by  John  H.  Gray  against  Charles 
T.  Gray  and  Mary  A.  Gray.  Judgment  for 
plaintiff  in  a  justice's  court  and  defendant 
Mary  A.  Gray  appeals.  Tried  to  a  Jury,  and 
verdict  for  defendants. 

Argued  before  PENNEWILU  0.  J^  and 
CONRAD  and  BOTCB,  JJ. 

Robert  0.  White  and  .James  M.  TunneU,- 
for  appellant  John  M.  Ricbardsmi,  toe 
respondent 

Action  on  «  joint  promissory  note.  When 
the  case  was  called  tp  trial,  having  bea» 
pleaded  to  issue,  Mr.  Richardson,  ttof  yo- 
spondent  moved  to  dismiss  the  appeal,  on  the 
ground  that  one  of  the  defendants  took  the 
appeal  and  gave  surety  as  follows:  "On  the 
28th  day  of  September,  1908^  the  said  M^ry 
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A.  HJray  appeals  and  C.  P.  Swayne  and  John 
T.  Records  become  sureties  •  •  *  In  the 
sum  of  *  *  *  that  the  said  appeal  shall 
be  prosecuted  with  effect,  and  also  that  any 
Judgment  which  shall  be  rendered  against  the 
said  Mary  A.  Gray  or  her  executors  or  ad- 
ministrators upon  said  appeal  shall  be  sat- 
isfied"— contending  that  while  the  judgment 
rendered  below  was  against  Charles  T.  Gray 
and  Mary  A.  Gray  the  appeal  was  taken  in 
'the  name  of  one,  viz.,  Mary  A.  Gray,  and 
was  not  such  an  appeal  as  was  required  by 
the  statute,  and  therefore  the  court  was 
without  jurisdiction  to  hear  and  determine 
the  case.    Section  25,  p.  754,  Rev.  Code. 

PENNEWILL,  C.  J.  (delivering  the  opin- 
ion of  the  court).  We  are  not  at  all  clear 
that  this  is  a  Jurisdictional  matter.  At  any 
rate,  the  case  having  been  pleaded  to  issue 
and  the  parties  being  now  ready  for  trial, 
we  direct  that  the  trial  proceed. 

The  case  then  proceeded  to  trial.  The  ac- 
tion was  upon  a  promissory  note  for  $100 
which  was  signed  C.  T.-  and  M.  A.  Gray, 
who  were  at  the  time  husband  and  wife. 
Before  the  action  was  brought,  however, 
the  wife  had  been  divorced  from  her  hus- 
band. C.  T.  Gray  testified  that  he  signed 
the  note  at  the  time  it  was  executed  for 
himself  and  for  his  wife,  under  and  by  her 
general  authority;  that  he  had  carried  on 
business  in  the  name  of  the  defendants  in 
the  Judgment,  with  the  knowledge  and  con- 
sent of  his  wife.  M.  A.  Gray  testified  that 
some  15  years  before,  for  alxiut  a  year,'  the 
business  had  been  carried  on  in  the  name  of 
both,  but  that  the  business  was  closed  out 
and  she  had  since  often  protested  against 
the  use  of  her  name  by  her  husband  upon 
notes  and  other  papers,  and  denied  that  she 
had  authorized  him  to  sign  her  name  to 
the  note  sued  upon,  or  any  other  note,  and 
that  the  same  was  signed  without  her  knowl- 
edge or  consent. 

BOYCE,  J.  (charging  the  Jury).  [1]  Gen- 
tlemen of  the  Jury:  This  is  an  action  on  a 
promissory  note  on  appeal  from  a  Justice 
of  the  peace  of  this  county.  Your  verdict 
should  be  based  upon  the  evidence  adduced 
before  you  here,  and  yon  should  not  consid- 
er the  finding  of  the  Justice.  You  have  noth- 
ing whatever  to  do  with  that  The  case  Is 
to  be  tried  by  yon  anew,  the  same  as  if  the 
action  had  been  brought  here  in  the  first 
instance. 

The  note  sned  upon  is  as  follows: 

"Seaford,  Del.,  May  29,  1908. 

"Three  months  after  date  I  promise  to 
pay  to  the  order  of  J.  H.  Gray  at  the- Sus- 
sex National  Bank  of  Seaford  one  hundred 
dollars,  without  defalcation,  for  value  re- 
ceived. C.  T.  and  M.  A.  Gray." 

M.  A.  Gray,  one  of  the  alleged  makers 
of  the  note  and  one  of  the  defoidants  In  this 
action,  denies  that  she  signed  the  note,  pr 


that  she  ever  authorized  Charles  T.  Gray, 
the  other  of  the  defendants,  to  sign  the  note 
for  her,  or  that  she  ever  ratified  the  act  of 
Charles  T.  Gray. 

It  Is  admitted  by  the  plaintiff  that  he  did 
not  see  M.  A.  Gray  sign  the  note,  and  C. 
T.  Gray  admits  that  be  signed  It  for  him- 
self and  that  M.  A.  Gray  did  not  sign  it,  but 
that  he  signed  her  name  to  the  note  for 
and  on  her  behalf,  by  her  authority  and  con- 
sent 

These  are  the  contentions  of  the  parties. 
No  person,  so  far  as  we  know,  saw  this  note 
signed.  Certainly  the  plaintiff  admits  that 
he  did  not  see  it  signed,  and  one  of  the  de- 
fendants, C.  T.  Gray,  has  testified  before  yon 
that  be  signed  both  names  to  the  note,  sign- 
ing for  himself  and  also  for  his  wife,  by  her 
authority  and  consent 

There  Is  no  contention  before  you  that 
this  note  has  been  paid.  It  is  not  denied 
by  any  evidence  before  you  that  the  note 
is  due  and  owing.  The  particular  question 
for  you  to  determine  is  the  execwtlon  of  the 
note;  whether  it  was  executed  by  both  of 
the  parties  whose  names  were  signed  there- 
to. Charles  T.  Gray  is  not  resisting  a  re- 
covery in  this  action,  but  Mary  A.  Gray  is. 
Her  defease  is  that  she  is  not  liable  on  the 
note  on  the  ground  as  alleged  by  her;  that 
she  neither  signed  the  note  nor  authorized 
C.  T.  Gray  to  sign  It  for  her. 

[2,  S]  We  say  to  you,  If  Charles  T.  Gray 
signed  the  name  of  Mary  A.  Gray  to  the 
note  by  her  special  or  general  authority,  the 
plaintiff  is  entitled  to  a  recovery  on  the  note. 
If,  however,  the  name  of  M.  A.  Gray  was 
signed  to  the  note  without  her  special  or 
general  authority,  then  your  verdict  should 
be  for  the  defendant;  because,  if  you  should 
find  that  she  did  not  sign  the  note,  or  au- 
thorize or  ratify  the  signing  of  the  same, 
the  action  being  against  both,  you  should  not 
in  that  event  return  a  verdict  in  favor  of 
the  plaintiff. 

[4,  8]  Whether  CJharles  T.  Gray  had  special 
or  general  authority  to  sign  the  note  sued 
upon  you  should  determine  from  all  the  evi- 
dence adduced  before  you.  You  are  the  sole 
Judges  of  the  evidence,  of  Its  weight  and 
its  value.  In  cases  like  this,  where  there  is 
conflict  of  testimony,  you  should  reconcile 
it  If  you  can  ;  if  you  cannot,  it  is  within  your 
province  to  believe  the  testimony  which  you 
deem  to  be  worthy  of  credit,  and  reject  that 
which  yon  may  deem  to  be  unworthy  of 
credit. 

[6]  In  dvll  cases,  such  as  this  Is,  you  are 
to  reach  your  verdict  from  a  preponderance 
of  the  evidence.  Reasonable  doubt  does  not 
apply  In  dvll  cases,  but  whichever  way  you 
find  the  evidence  to  preponderate,  that  is 
the  way  your  verdict  should  be.  The  note, 
which  Is  for  $100,  has  been  read  In  your 
hearing  and  you  will  have  it  before  you. 
If  you  find  for  the  plaintiff,  his  counsel 
claims  that  there  is  due  to-day  $116.02.    If 
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jva  should  not  find  for  the  plaintiff,  then 
yonr  verdict  will  simply  be  that  you  find 
tor  the  defendants. 

TenUct  for  defendants. 


Q  BoTce,  >U) 

liANOREIiL  T.  WRIGHT. 

(Superior  Court  of  Delaware.    Kent.    April  26, 
1911.) 

ExEctrtOBS  AND  Adminibtraiobs  a  450*)— 
Claivs  Aoairbt  DxcEDEmi's  EsTATK— Ac- 
tions— Probated  Account. 

One  suing  a  decedent's  estate  for  personal 
services  rendered  decedent  in  bis  lifetime  must 
produce  the  afiBdavit  that  the  claim  is  just  and 
nettling  has  been  paid  thereon,  required  by  Rev. 
Code  1862,  amended  to  1883,  p.  677,  c.  89,  f  29. 
[Bd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  £>ec.  Dig.  {  450.*] 

Action  by  Belle  Langrell  against  James  D. 
Wright,  administrator  of  George  W.  Moore, 
deceased,  for  personal  serrlces  rendered  the 
deceased  during  bis  life  by  plaintiff.  Non- 
salt  altered. 

See,  also,  77  Atl.  772. 

At  the  trial,  after  the  plaintiff  had  proved 
the  nature  and  value  of  the  services  render- 
ed and  closed  her  testimony,  the  defendant 
moved  for  a  nonsuit  on  the  ground  that  the 
plaintiff  had  failed  to  produce  the  probated 
acconnt  covering  the  services  sued  for,  as 
required  by  section  29,  c.  89,  p.  677,  Revised 
Code.  The  plaintiff  admitted  that  such  pro- 
duction had  not  been  made. 

Argued  before  PENNEWILL,  O.  J.,  and 
RICE,  J. 

Richard  R.  Kenney,  for  plaintiff.  Frank- 
lin BrockBon  and  Arley  B.  Magee,  for  de- 
fotdant. 

PENNEWim  O.  J.  (delivering  the  opin- 
ion of  the  conrt).  The  statute  seems  to  be 
plain  upon  this  question.  Section  29  of  chap- 
ter 89  of  the  Revised  Code,  at  page  677,  pro- 
vides: 

"Before  an  executor,  or  administrator, 
shall  pay  any  debt  against  the  deceased, 
the  person  holding  the  same  shall  make  affi- 
davit that  nothing  has  been  paid  or  deliver- 
ed towards  satisfaction  of  said  debt,  except 
what  Is  mentioned,  and  that  the  sum  de- 
manded is  justly  and  truly  due." 

Later  In  the  section  there  Is  this  provi- 
sion :  "If  affidavit,  as  above  required,  be  not 
produced  In  an  action  against  an  executor, 
or  administrator,  for  a  debt  against  the  de- 
ceased, the  plaintiff  shall,  upon  motion,  be 
nonsuited;  and  If  such  action  shall  have 
been  brought,  without  previously  exhibiting 
to  the  defendant  an  affidavit  In  due  form, 
the  plaintiff  shall  not  recover  any  costs," 
etc 

The  probated  acconnt  not  having  been 
produced  as  required  by  the  statute,  let  a 
nonsuit  be  entered. 


(2  Boyce,  Sit) 

BIARLET  ▼.  DUIT. 

(Superior  Court  of  Delaware.    New  Oastle. 

May  11,  1911.) 

Pl.KAnlNO  (S  ■  49*)— DiXJLABATIO  N— U  NCEBTAIK  - 

TT— Demwbber. 

A  declaration  which  alleges  that  defendant 
maliciously  and  unlawfully,  without  a  warrant, 
and  without  any  reasonable  cause,  procured  the 
arrest  of  plaintiff  near  midnight  in  his  own 
house,  is  demurrable,  because  it  is  uncertain 
whether  the  cause  of  action  is  In  trespass  or  in 
case. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  107-111;    Dec  Dig.  {  49.*] 

Action  by  Samuel  8.  Marley  against  Wil- 
liam L.  Duff.  Demurrer  to  declaration  sus- 
tained. 

Argued  before  PENNEWIIX,  O.  J.,  and 
BOYCE,  J. 

Julian  C.  Walker,  for  plaintiff.  Frank  L. 
Speakman  and  S.  D.  Townsend,  Jr.,  for  de- 
fendant 

Capias  case  (No.  19,  January  term,  1911). 
Slander.    Demurrer  to  declaration. 

This  is  an  action  of  trespass  on  the  case 
for  alleged  slandw.  The  declaration  con-, 
tains  ten  counts.  Counsel  for  the  defend- 
ant pleaded  to  the  first  nine  counts  and  filed 
a  special  demurrer  to  the  tenth,  or  last 
connt,  whi<A  charged  that  the  "said  defend- 
ant, heretofore,  etc,  on,  etc.,  In,  etc,  falsely 
and  maliciously  and  unlawfully,  with  force 
and  arms,  without  a  warrant,  and  without 
any  reasonable  or  probable  cause,  caused 
and  procured  the  said  plaintiff  to  be  arrest- 
ed, near  midnight,  in  Ms  own  house,"  etc. 
Among  the  causes  of  demurrer  relied  upon, 
objection  was  made  that  "said  count  is  am- 
biguous and  uncertain.  In  that  it  is  impossi- 
ble to  determine  therefrom  whether  the 
plaintiff  seeks  to  recover  for  direct  or  con- 
sequential Injuries." 

PENNEWILL,  C.  J.  It  is  uncertain  from 
the  tenth  count  In  the  declaration  whether 
the  plaintiff's  alleged  cause  of  action  Is  In- 
tended to  be  laid  In  trespass  or  In  case. 

The  demurrer  Is  sustained. 


(1  Boyce,  3U) 
MARLEY  V.  DUFF. 
(Superior  Court  of  Delaware.     New  Castle. 
May  11,  1911.) 

1.  False  Impbisorment  ({  20*)— Pi.BAniifo— 
Alleoatiors  as  to  Damaobs. 

A  declaration  in  an  action  for  false  im- 
prisonment, which  charges  in  one  count  that  de- 
fendant falsely,  maliciously,  unlawfully,  and 
without  any  probable  cause  procured  the  plain- 
tiff to  be  arrested,  and  which  alleges  in  another 
count  that  defendant  falsely,  maliciously,  and 
without  probable  cause  informed  the  police  tbnt 
he  had  reasonable  cause  to  believe  that  plaintiff 
had  committed  arson,  by  reason  of  whico  plain- 
tiff was  arrested  without  a  warrant  or  probable 
cause,  and  that  plaintiff  was  thereby  injured 
and^  damaged,  is  good  as  against  a  special  de- 
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mnrrer  to  each  connt  astrfgnlng  that  It  could  not 
be  determined  theiefrom  whether  plaintiff  sought 
to  recover  for  direct  or  consequential  injuries. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  U  86^7;    Dec.  Dig.  { 

2.  AonoiT  (S  88*>— JoiiTDER  or  Causes  or  Ao- 

Tion. 

Where  a  declaration  in  an  action  for  false 
imprisonment  alleges  in  one  count  that  defend- 
ant falsely,  maliciously,  and  with  force  and  arms 
procured  the  arrest  of  plaintiff  in  his  own  honse, 
and  in  another  count  alleges  that  defendant 
falsely,  maliciously,  and  without  probable  cause 
informed  the  police  that  defendant  had  reason- 
able cause  to  oelieve  and  believed  that  plaintiff 
had  committed  arson,  by  reason  of  which  plain- 
tiff was  arrested  without  warrant  or  probable 
cause,  and  that  by  reason  of  the  premises  plain- 
tiff was  greatly  Injured  and  damaged,  the  counts 
are  not  demurrable,  as  setting  out  separate 
causes  of  action. 

[Ed.  Note.— EV>r  other  cases,  see  Action,  Gent 
Dig.  {  549;   Dec.  Dig.  f  38.»] 

8.  Pleading  (|  8*)— Form— MAxnois  of  Fact 

OB  CONCXttSIONB  07  LAW. 

Where  one  of  the  counts  In  a  declaration 
for  false  imprisonment  alleges  that  defendant 
falsely,  maliciously,  unlawfully,  with  force  and 
arms,  and  without  probable  cause  procured  the 
plaintiff  to  be  arrested,  and  another  alleges  that 
the  defendant  falsely,  etc.,  informed  the  police 
that  he  believed  and  had  probable  cause  to  be- 
lieve that  plaintiff  had  committed  arson  by  set- 
ting fire  to  his  own  house,  and  so  falsely  and 
unlawfnlly  and  without  a  warrant  caased  the 
plaintiff  to  be  arrested,  they  are  not  insufficient^ 
as  stating  mere  conclusions  of  law  without  facts 
sufficient  to  support  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  81  12-28% ;    Dec.  Dig.  i  8.»] 

4.  Action  (|  88*)— Misjoindkb  oi-  Causes  or 

Actions. 

A  count  in  a  declaration  in  an  action  for 
false  imprisonment,  which  alleges  that  the  de- 
fendant at  a  certain  time  and  place  falsely  and 
maliciously  spoke  and  published,  of  and  con- 
cerning the  plaintiff  and  the  burning  of  plain- 
tiff's house,  certain  false  and  defamatory  words, 
meaning  that  plaintiff  had  set  his  own  nouse  on 
fire  and  was  guilty  of  arson,  a  felony,  and  was 
fleeing  to  escape  arrest,  and  meaning  to  request 
that  an  officer  be  sent  to  arrest  plaintiff  on  the 
charge  of  arson,  whereby  plaintiff  was  Injured 
In  his  good  name,  arrested  without  a  warrant 
or  probable  cause,  and  otherwise  greatly  Injured 
ana  damaged,  is  bad  for  misjoinder  of  separate 
and  distinct  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 

ig.  1549;   Dec  Dig.  I  88.»1 

Action  by  Samnel  S.  Marley  against  Wil- 
liam L.  Duff.  On  demnrrer  to  each  of  the 
three  counts  of  the  declaration.  Demurrer 
to  the  first  two  counts  overruled,  and  demur- 
rer to  the  third  count  sustained. 

This  was  an  action  ot  trespass  for  allied 
false  imprisonment.  The  declaration  con- 
tained three  counts.  Counsel  for  the  de- 
fendant demurred  specially  to  each  of  said 
counts.  The  first  count  charged  "that  the 
defendant  heretofore,  etc.,  on,  etc.,  in,  etc., 
falsely  and  maliciously  and  tmlawfully, 
with  force  and  arms,  and  without  any  rea- 
sonable or  probable  cause,  caused  and  pro- 
cured the  said  plaintiff  to  be  arrested,  near 
midnight,  in  his  own  house,"  etc.  The  sec- 
ond count  charged  that  "the  said  defendant," 
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on  the  day  and  at  the  time  and  place  afore- 
said, "falsely  and  maliciously  and  unlawful- 
ly, and  without  any  reasonable  or  probable 
cause,  verbally  made  Information  to  the  po- 
lice department  of  the  city  of  Wilmington, 
etc.,  that  he,  the  said  defendant,  did  on  good 
grounds  believe,  and  that  there  was  probable 
cause  to  believe,  that  the  said  plaintiff  bad 
recently  committed  the  crime  of  arson  and 
feloniously,  willfully  and  maliciously  set  fire 
to  a  certain  dwelling  honse  of  the  said 
plaintiff  (said  dwelling  bouse  being  adjoin- 
ing to  a  certain  other  dwelling  house  In 
which  there  were  at  the  time  some  human 
being  or  beings),  to  wit,  etc.,  and  that  un- 
less the  said  plaintiff  should  be  arrested 
forthwith  uix>n  such  charge,  he,  the  said 
plaintiff,  would  escape  justice,  to  wit,  etc., 
and  the  said  defendant,  then  and  there, 
with  force  and  arms,  without  a  warrant,  and 
without  any  reasonahle  or  probable  cause, 
upon  said  charge,  falsely  and  maliciously 
and  unlawfully  caused  and  procured  the 
said  plaintiff  to  be  arrested,  near  midnight, 
In  his  own  house.  In,"  etc. 

The  third  count  charged  that  "the  said  de- 
fendant," on  the  day  and  at  the  time  and 
place  aforesaid,  "in  a  certain  discourse  or 
communication  which  he,  the  said  defend- 
ant, then  and  there  bad  over  the  telephone, 
to  and  with,  etc.,  and  of  and  concerning  the 
said  plaintiff  and  of  and  concerning  the  said 
fire  at  the  said  dwelling  bouse  of  the  said 
plaintiff,  etc.,  falsely,  willfully  and  mali- 
ciously spoke  and  published  of  and  concern- 
ing the  said  plaintiff  and  of  and  concemlnc^ 
the  said  fire  at,  etc,  false,  scandalous,  ma- 
lidouB  and  defamatory  words  following,  to 
wit,  etc.  (meaning  thereby  that  the  said 
plaintiff  had  willfully  and  maliciously  set  on 
fire  his  said  dwelling  bouse  and  was  guilty 
of  the  crime  of  arson  and  felony  and  was 
then  fleeing  from  the  scene  of  the  said  crime 
to  escape  arrest,  and  also  meaning  -thereby 
t^  advise  and  request  that  a  police  offlcw 
be  forthwith  sent  to  arrest  the  said  plainttfl 
upon  the  said  charge  of  arson  and  felony); 
whereby,  by  means  of  the  speaking  and  pub- 
lishing of  said  false,  etc.,  words  by,  etc.,  as, 
etc.,  the  said  plaintiff  hath  been  and  is  great- 
ly injured  in  his  good  name,  etc.,  and  also 
by  reason  of  the  premises  the  said  plaintiff 
was,  with  force  and  arms,  arrested,  without 
a  warrant,  and  without  any  reasonable  or 
probable  cause,  eta;  and  also  by  means  of 
the  premises  the  said  plaintiff  hath  been, 
and  is  otherwise  greatly  injured  and  dam- 
aged," etc. 

Several  causes  of  demnrrer  were  assigned 
to  eadi  of  said  counts.  It  was  objected  that 
each  is  ambiguous  and  uncertain  in  that 
it  is  impossible  to  determine  from  anything 
therein,  whether  the  plaintiff  seeks  to  re- 
cover for  direct  or  consequential  Injuries; 
thnt  each  charges  two  separate  and  distinct 
causes  of  action;   that  none  is  drawn  with 
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soffidoit  particularity;  and  that  each  Is  In- 
sufficient In  that  mere  condnsions  of  law  are 
stated  wltbont  sufficient  facts  to  support 
them. 

Argned  before  PBNNEWILL,  a  J,  and 
BOYCE,  J. 

Julian  C.  Walker,  for  plaintiff.  Frank  L. 
Speakman  and  S.  D.  Townsend,  Jr.,  for  de- 
fendant. 

PEK  CtlRIAM.  [1-4]  The  first  two  counts 
are  not  open  to  the  objections  urged,  and 
the  demurrer  as  to  them  Is  overruled.  The 
third  count  Is  double  and,  therefore,  bad. 

The  demurrer  to  the  third  count  Is  sns- 
tained. 


<1  Bores,  SU) 

DOUGHERTY  t.  WHITBJ. 
(Supreme  Court  of  Delaware.    June  20^  1911.) 

1,  EVIDBHCE  (I  9D*)— RelbtaMoy. 

While  evidence,  to  be  admissible,  must 
correspond  with  the  alle^tlons  and  be  confined 
to  the  point  in  issue.  It  is  not  necessary  that  it 
shonld  Dear  directly  on  the  issue,  bat  is  admis- 
sible if  it  tends  to  prove  the  issues,  or  consti- 
tntes  a  link  in  the  chain  of  proof,  since  any  cir- 
-cnmstance  that  may  afford  a  fair  and  reasonable 
presumption  of  the  fact  to  be  tried  is  relevant, 
and  to  De  left  to  the  jury  to  determine  its  pre- 
tise  force  and  effect 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i|  123,  137-143;   Dec  Dig.  «  99.*] 

2.  E^VIDEIrcB  (I  114*>— Rbmvanct. 

In  an  action  against  decedent's  executor  to 
recover  the  reasonable  value  of  services  alleged 
to  have  been  rena.ered  decedent,  certain  notes 
executed  by  plaintiff  to  decedent  to  evidence 
loans  made  by  decedent  to  plaintiff  during  the 
period  for  which  plaintiff  claimed  indebtedness 
for  services,  and  cneeks  eifecnted  by  decedent  to 
plaintiff  as  a  part  of  the  loan  transaction  for 
the  money  furnished  plaintifF,  were  relevant  on 
Utt  iasne  whether  plaintiff,  diuring  such  i)eriod, 
was  rendering  services  amonnting  to  more  than 
the  value  of  the  loan,  for  which  he  expected  de- 
cedent to  pay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  125-l(t2:  Dec.  Dig.  1 114.*] 

Error  to  Superior  Court,  New  Castle 
Comity. 

Action  by  Henry  it.  White  against 
Charles  B.  Dougherty,  as  executor  of  Thom- 
as McHugh,  deceased.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Argued  before  CURTIS,  Oh.,  PBNNE- 
WILL, C.  J.,  and  BOXCm  J. 

Charles  F.  Corley,  for  plaintiff  in  error. 
J.  Frank  Ball,  for  defendant  In  error. 

BOTCE,  J.  (deliyering  the  opinion  of  the 
-oonrt).  This  was  an  action  of  assumpsit, 
brought  by  Henry  M.  White,  the  plaintiff  be- 
low, against  Charles  B.  Dougherty,  executor 
of  Thomas  McHugb,  deceased,  the  defendant 
below,  to  recover  compensation  for  personal 
services  alleged  to  have  been  rendered  by 
the  plaintiff  to  the  said  McHugh,  in  his 
lifetime. 


The  dedaratlpn  contained  a  single  com- 
mon count  for  the  work,  labor,  care  and  dil- 
igence of  the  said  plaintiff  by  him,  etc.,  done, 
performed  and  bestowed  In  and  about  the 
business  and  person  of  the  said  McHugh,  in 
his  lifetime,  at  his  special  Instance  and  re- 
quest, etc 

The  pleas  were  nonassumpslt,  payment, 
statute  of  limitations  and  set-off.  Replica- 
tions and  Issues  were  entered. 

At  Che  trial,  counsel  for  the  plaintiff  stat- 
ed his  claim  as  follows: 

To  work  and  labor  in  taking  care  of, 
cooking  for,  washing  for  and  in  act* 
ing  as  a  companion  and  an  assistant 
to  -the  late  Thomas  McHugh,  from 
the  15th  day  of  June,  A.  D.  1004,  to 
December  13,  A.  D.  1906,  911  dayi^ 
at  one  dollar  a  day f911  00 

Less  14  days  in  October,  1905 14  00 

1897  00 

Two  certain  promissory  notes  for  f  100  and 
$65,  respectively,  made  by  the  plaintiff,  pay- 
able to  the  order  of  the  said  McHugh,  three 
months  after  date,  and  dated  the  7th  day  of 
December,  A.  D.  1905,  and  the  15th  day  of 
October,  A.  D.  1906,  respectively,  were  of- 
fered In  evidence  by  the  defendant  as  dec- 
larations or  adiplsslons  of  the  plaintiff 
against  interest  It  was  contended  that  the 
notes  had  been  given  during  the  period  cov- 
ered by  the  statement  of  the  claim  of  the 
plaintiff,  and  should  be  admitted  In  evidence 
to  aid.  the  Jury  in  determining  whether,  on 
the  dates  and  at  the  time  of  the  delivery  of 
said  notes,  the  plaintiff  bad  any  claim  ac- 
cruing or  accrued  against  the  said  McHugh. 

It  was  urged  that  the  notes  were  not  ad-' 
mlsslble  under  the  plea  of  payment,  or  any 
plea  filed,  either  In  bar  of,  or  as  set-off  to, 
the  plaintiff's  cause  of  action;  and  it  was 
insisted  that  If  the  notes  were  admissible  at 
all,  they  should  have  been  pleaded  specially, 
as,  at  most,  they  would  only  be  presumptive 
evidence,  tending  to  show  that  there  was  no 
liability  on  the  part  of  the  testator  to  the 
plaintiff  at  the  time  they  were  given. 

The  court  below.  In  refusing  to  admit  the 
notes,  said.  In  part:  "The  two  notes  that 
have  been  offered  In  evidence  are  dated  De- 
cember 7,  1905,  and  October  15,  1906,  made 
and  delivered  by  the  plaintiff  to  tbe  de- 
ceased. The  issue  In  this  case  Is  whether 
the  plaintiff  performed  certain  services  for 
Thomas  McHugb  during  the  period  extend- 
ing from  June,  1904,  to  December,  1906,  the 
time  of  his  death,  for  which  the  estate  of 
the  deceased  is  liable;  and  the  plaintiff  re- 
lies axH>n  an  implied  contract  The  defend- 
ant contends  that  no  services  were  perform- 
ed by  the  plaintiff  for  which  the  defendant 
Is  bound  to  pay.  These  notes  are  offered,  not 
for  the  purpose  of  showing  a  settlement  be- 
tween the  parties — they  could  not  be  offered 
for  that  purpose,  at  least  In  the  present 
stage    of   the   proceedings.     The    defendant 
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contends,  however,  that  thej.  show  a  dec- 
laration against  the  interest  of  the  plaintiff. 
H  they  show,  or  tend  to  show  that  the  plain- 
tiff did  not  perform  the  senrices  for  which 
he  is  suing,  or  the  payment  for  services  ren- 
dered by  the  plaintiff  had  been  made,  that 
is  material.  But  we  do  not  think  they,  in 
any  way, 'show  either  of  those  facts.  The 
notes,  80  far  as  appears  from  the  evidence  at 
this  time,  represent  a  separate  and  distinct 
transaction  between  the  plaintiff  and  the 
deceased,  and  throw  no  light  whatever  up- 
on the  issnes  in  this  case." 

An  exception  was  noted.  Two  checks 
made  by  the  testator,  payable  to  the  order 
of  the  plaintiff,  and  bearing  his  indorse- 
ments, being  of  corresponding  dates  and 
amounts  with  the  said  notes,  were  also  of- 
fered in  evidence  as  part  of  the  same  trans- 
action. Objection  to  their  admission  for  the 
same  reason  urged  against  the  admission  of 
the  notes,  was  sustained,  and  an  exception 
was  noted. 

The  plaintiff  had  a  verdict  for  the  sum  of 
$800.  The  defendant  took  a  bill  of  excep- 
tions. Hie  four  several  errors  assigned 
may  be  embraced  In  one,  which,  in  effect, 
was  that  the  court  erred  in  refusing  to  ad- 
mit said  notes  and  checks  In  evidence. 

The  plaintiff  below  did  not  seek  to  recover 
upon  an  express  promise  to  pay  for  the 
services  alleged  to  have  been  rendered  by 
him  for  the  testator,  but  relied  upon  an  im- 
plied promise  to  pay  therefor. 

Counsel  for  the  plaintiff  in  error  conceded 
that  the  plaintiff  below  produced  testimony 
at  the  trial  below,  tending  to  show  that  dur- 
.ing  the  period  from  June  15,  A.  D.  1904,  to 
December  13,  A.  D.  1906,  the  plaintiff  was 
very  frequently  and  for  considerable  periods 
daily  in  the  company  of  the  said  McHugh, 
and  that  some  personal  services  were  ren- 
dered by  him  to  the  said  McHugh,  but  he 
contended  tliat  the  services  in  contemplation 
of  the  parties,  were  of  a  friendly,  gratui- 
tous kind  for  which  the  law  did  not  imply  a 
promise  to  pay.  He  Insisted  that  the  said 
notes  and  the  checks  should  have  been  ad- 
mitted in  evidence  as  declarations  or  admis- 
sions by  the  plaintiff  as  of  their  respective 
dates,  touching  the  existence  of  the  plain- 
tUTs  claim,  and  as  showing  an  inconsistency 
between  the  then  conduct  of  the  plaintiff 
and  bis  present  claim. 

Wbetber  the  plaintiff  rendered  bis  alleged 
services,  and  whether  they  were  gratultious, 
are  questions  which  we  may  not  determine. 
If  rendered  as  alleged,  and  not  gratuitously, 
the  law  implies  a  promise  to  pay  therefor. 

As  we  have  shown,  counsel  for  the  plain- 
tiff below  urged,  at  the  trial  below,  that  the 
notes  and  checks  could  not  be  admitted  un- 
der the  pleas  filed.  His  brief  and  ar^ment 
however  were  confined  to  the  contention  that 
the  notes  and  checks  were  collateral  matter, 
and  properly  rejected  for  the  reason  they 
could  not  throw  any  light  upon  the  main  is- 
sue of  fact 


State  V.  Brantley,  84  N.  C.  766,  wag  idled 
upon  In  support  of  this  contention. 

[1]  It  Is  an  established  rule,  governing 
the  production  of  evidence,  that  the  evidence 
offered  must  correspond  with  the  allegations, 
and  be  confined  to  the  point  in  issue.  It  is 
not  necessary,  however,  that  the  evidence 
should  bear  directly  upon  the  issue.  It  Is 
admissible  if  it  tends  to  prove  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof;  al- 
though, alone,  it  might  not  Justify  a  verdict 
in  accordance  with  it.  This  rule  excludes 
all  evidence  of  collateral  facts,  or  those 
which  are  Incapable  of  affording  any  rea- 
sonable presumption  or  Inference  as  to  the 
principal  fact  or  matter  in  dispute;  and  the 
reason  is,  subject  to  well-recognized  excep- 
tions, that  such  evidence  tends  to  draw 
away  the  minds  of  the  Jurors  from  the  point 
in  issue  and  to  excite  prejudice  and  mislead 
them ;  and  moreover  the  adverse  party  hav- 
ing no  notice  of  such  a  course  of  evidence, 
is  not  prepared  to  rebut  it.  Greenleaf  on 
Bv.  {{  51,  51  (a),  and  52. 

Collateral  facts,  or  those  which  are  In- 
capable of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal 
fact  or  matter  in  dispute,  are  excluded. 
State  V.  HInkle,  6  Iowa,  384 ;  Lee  v.  Tinges, 
7  Md.  236. 

It  is  well  settled  that  if  the  evidence  of- 
fered conduces  in  any  reasonable  degree  to 
establish  the  probability  or  improbability  of 
the  fact  in  controversy,  it  should  go  to  the 
Jury.  It  would  be  a  narrow  rule,  and  not 
conducive  to  the  ends  of  j(istice  to  exclude 
it  on  the  ground  that  it  did  not  afford  full 
proof  of  the  non-existence  of  the  disputed 
fact  Insurance  Co.  v.  Weide,  11  Wall.  438, 
20  L.  Ed.  197;  Brooke  v.  Winters,  39  Md. 
508. 

Any  circumstances  that  may  afford  a  fair 
and  reasonable  presumption  of  the  fact  to 
be  tried,  are  to  be  received  and  left  to  the 
consideration  of  the  Jury  who  are  to  deter- 
mine upon  their  precise  force  and  effect,  and 
whether  they  are  sufficiently  satisfactory  to 
warrant  them  In  finding  any  of  the  facts  In 
issue.    Phillips,  Evidence,  111. 

It  is  said  that  the  great  and  gmerai  role 
upon  the  subject  seems  to  be  this — that  all 
facts  or  circumstances  upon  which  any  rea- 
sonable presumption  can  be  founded  as  to 
the  truth  or  falsity  of  the  issue,  or  disputed 
fact,  are  admissible  in  evidence.  1  Starkie 
on  Evidence,  |  7. 

The  question,  therefore,  for  determination 
by  this  court  is,  should  the  notes  and  checks 
as  pert  of  the  same  transaction,  given,  as 
they  were,  during  the  time  the  alleged  serv- 
ices were  being  rendered,  have  been  ad- 
mitted in  evidence  as  tending  in  any  reason- 
able degree  to  throw  light  upon  the  then 
relations  and  contemplations  of  the  parties, 
and  as  affording  a  fair  and  reasonable  i^re- 
sumption  or  Inference  as  to  the  validity  of 
the  plaintifTs  claim? 

[2]  Was  it  relevant  to  show  by  the  notes 
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and  checks  that  the  plaintiff  borrowed  mon- 
ey from  the  testator  at  times  when  accord- 
ing to  his  present  claim,  the  testator  was 
owing  blm  considerably  more? 

Tme  It  is,  the  notes  and  checks  represent 
a  separate  and  distinct  transaction  from 
the  alleged  services  for  which  thia  anlt  was 
brought,  and  In  that  sense  they  are  collat- 
eral to  the  Issne  of  fact  in  this  case.  But 
It  appears  from  the  notes  and  checks,  that 
the  plaintiff,  on  the  7th  day  of  December, 
A.  D.  1905,  and  again,  on  the  15tb  day  of 
October,  A.  D.  1906,  gave  bis  two  certain 
notes,  the  first  for  $100  and  the  otber  for 
f65,  each  payable  In  three  months,  receiving 
at  the  time  each  note  was  made,  the  testa- 
tor's check  for  a  corresponding  amount, 
when.  In  the  light  of  the  statement  of  the 
plaintiff's  canse  of  action,  the  testator  was 
impliedly,  at  least,  Indebted  to  the  plaintiff 
in  a  large  sum  of  money  which  had  been 
accmlng  since  the  16th  day  of  June,  A.  D. 
1904,  at  the  rate  of  $1  per  day.  The  conten- 
tion is,  the  act  of  the  plaintiff  In-  giving  his 
said  notes  to  the  testator,  at  a  time  when 
his  alleged  claim  was  due  and  owing,  is  In- 
consistent with  his  present  claim,  and  not 
made  less  so  from  the  fact  that  tbe  coIle<v 
tion  thereof  was  postponed  until  after  the 
-death  of  tbe  testator,  and  that  whether  the 
notes  and  checks  afford  evidence  of  such  in- 
consistency is  a  question  for  the  Jury. 

We  shall  not  refer  to  or  review  here  all 
the  cases  cited  by  counsel  for  the  defendant 
The  three  cases  following  seem  to  have  a 
direct  bearing  upon  the  question  before  us. 

Where  the  contention  was  made  that  the 
fact  the  defendant  gave  to  tbe  plaintiff  a 
Judgment  note,  after  the  accruing  of  the 
-cause  of  actton,  created  a  presumption  that 
the  claim  had  been  paid,  Ollpln,  Chief  Jus- 
tice, said :  "This  is  certainly  true  as  a  gen- 
eral proposition,  and  if  this  fact  stood  alone, 
without  other  circumstances,  it  would  be  en- 
titled to  great  weight;  as  It  would  imply  a 
-settlement  between  the  parties  at  that  time, 
and  that  all  claims  and  demands  between 
them  of  inferior  grade  and  dignity  were  in- 
cluded in  It,  and  were  eztlnguisbed  by  the 
security  of  a  higher  nature.  It  raises,  how- 
•ever,  at  best  but  a.  presumption,  and  as  all 
presumptions  of  tms  character  may  be  re- 
■botted,  it  la  not  necessarily  conclusive  in 
thla  case,  •  •  •  for  this  will  very  prop- 
■erly  depend  upon  the  view  which  the  Jury 
may  take  of  other  portions  of  tbe  evidence.". 
Callaway  t.  Heam,  1  Honst  007;  Lodge  ▼. 
Ainacow,  1  Pennewlll,  327,  41  Att.  187. 

In  an  action  of  assumpsit  brought  by  the 

plaintiff  below,  to  recover  compensation  for 

nearly  five  years'  services,  alleged  to  have 

been  rendered  to  the  defendant  below,  as  an 

•employfi  in  «   llveiy  atable,   it   wax  held: 


"When  one  claims  to  have  a  Just  demand 
against  a  resimnslble  party  long  overdue, 
with  payment  unasked,  It  Is  competent  to 
show  that  during  tbe  time  In  question  the 
claimant  was  in  such  stress  of  pecuniary  cir- 
cumstances that  he  could  ill  afford  to  forego 
payment  of  his  demand.  If  he  had  one,  as 
evidence  tending  to  show  that  he  bad  none. 
But  in  order  to  give  this  kind  of  evidence 
force  it  Is  not  enough  simply  to  show  that 
the  claimant  was  jioor ;  it  must  a^iear  theft 
he  needed  money  to  use ;  for  from  this  arises 
tbe  inference  against  him,  as  he  may  be  i)oor 
and  yet  have  no  'occasion  to  use  money." 
Stone  V.  Tupper,  58  Vt.  409,  5  Atl.  387. 

In  an  action  to  recover  from  the  testa- 
tor's estate  the  amount  of  Indebtedness  al- 
leged to  be  due  the  plaintiff,  the  defendant 
had  been  permitted,  subject  to  exception,  to 
prove  that  at  the  time  when  the  plaintiff 
claimed  tbe  deceased,  then  living  and  sol- 
vent, was  indebted  to  him  In  a  large  sum, 
the  plaintiff  told  a  witness  that  he  was  un- 
able to  pay  a  note  on  which  tbe  plaintiff 
was  principal  and  the  witness  surety,  the 
court  said :  "The  evidence  objected  to  tend- 
ed to  show  that  the  plaintiff  was  in  need  of 
money  at  a  time  when,  according  to  his  pres- 
ent claim,  the  deceased,  Smith,  had  in  his 
possession  a  considerable  sum  in  cash  be- 
longing to  him.  The  plaintiff's  failure,  in 
this  relation,  to  demand  or  to  attempt  to 
collect  his  debt  of  a  responsible  debtor,  is  a 
circumstance  which  has  some  logical  tend- 
ency to  discredit  hla  present  claim.  Failure 
to  make  claim  when  occasion  therefor  exists 
has  some  tend^icy  to  prove  the  invalidity 
or  non-existence  of  the  claim.  Such  fail- 
ure to  act  may  constitute  'an  admission  by 
conducf  fcdverse  to  the  present  claim."  Page 
V.  Hazelton,  74  N.  H.  252,  66  Atl.  1049. 

If  the  plaintiff  below,  in  a  situation  to 
require  money,  borrowed  from  the  testator, 
at  different  times,  as  Indicated  by  the  notes 
and  checks,  when  the  testator  was  indebted 
to  him  in  a  much  larger  sum,  and  had  been 
for  a  considerable  length  of  time,  as  it  is 
made  to  appear  from  the  jrtaintlfrs  state- 
ment of  his  claim,  without  making  a  demand 
for  the  payment  of  his  claim,  or  for,  at 
least,  so  much  thereof  as  would  have  met 
bis  then  needs,  it  is,  we  think,  a  circum- 
stance relevant  to  the  Issue  in  this  case 
which  was  proper  to  go  to  the  Jary  for  their 
consideration  in  connection  with  the  otber 
evidence,  in  determining  tbe  validity  or  In- 
validity of  tbe  plaintiff's  claim. 

It  is  the  tmanlmons  opinion  of  tlie  court 
that  the  said  notes  and  checks  should  have 
been  admitted  In  evidence  under  the  gen- 
eral issue,  and  we,  therefore,  reverse  tbe 
Judgment  of  the  court  below. 

Jadgmoit  reveraed. 
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(2  Boyoe,  124) 

STATE  T.  HONBI. 

(Court  of  General  Sessions  of  Delaware.    Kent. 

April  19,  19U.) 

1.  INDICTMENT    AND    InFOBMATIOIT    fl    189*)— 

Included  Offenses— Assault  to  Rape. 
A  charge  of  assault  with  intent  to  rape  in- 
cludes an  assault  as  well. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  582-595;  Dec 
Dig.  I  189.»] 

2.  Assault  and  Battkbt  (|  48*)— "Assault" 
— Definition. 

An  "assault"  is  an  unlawful  attempt  by 
force  and  violence  to  do  injury  to  the  person  of 
another,  the  person  making  the  attempt  having 
the  present  aoility  to  commit  such  injury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  g  68 ;   Dec.  Dig.  §  48.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  532-538;   vol.  8,  p.  7582.] 

3.  Rape  (S  16*)— Assault  to  Rape— Elxkents 
OF  Offense. 

In  a  prosecution  for  assault  with  intent  to 
rape,  it  must  be  established  that,  if  accused  had 
consummated  his  intent,  he  would  have  been 
guilty  of  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {{  15-19 ;   Dec.  Dig.  {  16.»] 

4.  Rape  (J  1»)— Definition. 

"Rape"  Is  carnal  knowledge  of  a  woman, 
above  the  age  of  10  years,  by  force  and  against 
her  will. 

[Ed.  Note.- For  other  cases,  see  Rape,  Cent. 

ifg.  t  1 ;  Dec.  Dig.  I  I.* 

For  other  defiuitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5919-5925;    vol.  8,  p.  7778.] 

5.  Criminal  Law  (f  561*)  —  "Reasonablb 
Doubt." 

"Reasonable  doubt"  is  not  a  vague,  fanciful, 
or  mere  possible  doubt,  but  is  a  real,  substantial 
doubt,  such  as  an  intelligent,  impartial,  and 
conscientious  man  would  entertain  after  a  care- 
ful consideration  of  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1267 ;  Dec.  Dig.  g  561.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5958-5972,  vol.  8,  p.  7779.] 

Walter  Honey  was  charged  with  assault 
with  Intent  to  rape.  Verdict,  guilty  of  as- 
sault 

Indictment  for  assault  with  intent  to  com- 
mit rape  (No.  8,  February  term,  1911),  upon 
a  girl  17  years  old  in  her  dwelling  in  the 
town  of  Dover,  at  atwnt  11  o'clock  in  the 
forenoon,  of  January  30,  1911.  The  prose- 
cuting witness  swore  that  the  prisoner  came 
to  the  house,  entered  the  front  door  and 
asked  where  her  father  was.  Slie  told  him 
he  was  away  from  home  at  work,  and  closed 
the  door.  In  a  few  minutes  the  prisoner 
entered  the  house,  came  to  the  kitchen  where 
she  was  alone,  and  asked  her  if  she  did 
not  want  to  make  a  dollar.  She  said,  "No," 
she  had  dollars  of  her  own.  He  then  seized 
her  by  the  shoulder  and  she  released  her- 
self Mid  went  out  on  the  back  porch,  where 
she  stayed  until  she  Uiought  be  had  left  the 
house.  When  she  re-entered  .the  kitchen  he 
came  in  again,  seized  her  by  the  arm  and 
throat  and  threw  her  to  the  floor.  She  strug- 
gled and  succeeded  in  getting  up,  but  he 


threw  her  down  the  second  time,  when  she 
again  released  herself.  He  threw  her  down 
the  third  time,  unfastened  bis  drawers  while 
doing  so,  got  between  her  legs  and  put  hig 
hand  under  her  clothing,  at  which  time  her 
father  entered  the  kitchen  and  asked  what 
that  man  was  doing  there.  As  her  father 
entered,  the  prisoner  jumped  up,  ran  to  the 
other  side  of  the  room  and  adjusted  his 
clothes.  The  father  immediately  took  her  to 
the  office  of  a  justice  of  the  peace,  where 
she  made  the  complaint  against  the  prisoner. 
The  prisoner  denied  that  he  committed  any 
assault  at  all,  stating,  that  he  went  in  the 
house  to  give  the  girl's  father  a  drink,  sat 
down  in  a  chair  and  was  talking  to  the 
prosecuting  witness  when  her  father  entered. 
Argued  before  PENNEWIUa  O.  J.,  and 
RICE,  J. 

W.  Watson  Harrington,  Deputy  Atty.  Gen., 
for  the  State.  Richard  R.  Kenney  and  Hen- 
ry Rldgely,  Jr.,  for  defendant 

PENNEWILL,  0.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  The  prisoner  at  the 
bar,  Walter  Honey,  is  cliarged  in  this  indict- 
ment with  having  committed,  on  the  30th  day 
of  January  of  the  present  year,  an  assault 
upon  the  prosecuting  witness,  Minnie  Cow- 
ard, with  the  intent  her  the  said  Minnie 
Coward  to  ravish  and  carnally  know. 

The  indictment  is  based  upon  a  statute 
of  this  state,  which  provides:  "That  if  any 
person  shall,  with  violence,  assault  any  fe- 
male, with  intent  to  commit  rape,  such  per- 
son shall  be  deemed  guilty  of  felony,"  etc. 

[1]  The  charge  embraces,  therefore,  as  you 
observe,  not  only  an  assault,  but  also  an 
intent  to  commit  rape. 

[2]  An  assault  is  an  unlawful  attempt  by 
force  and  violence  to  do  injury  to  the  person 
of  another,  the  person  making  the  attempt 
having  the  present  abiU^  to  commit  such 
injury. 

Yon  may  find  the  prisoner  guilty  of  an 
assault  only,  if  the  evidence  warrants  you  in 
so  doing. 

[3]  In  order  to  find  the  prisoner  guilty  in 
manner  and  form  as  be  stands  Indicted,  that 
is,  guilty  of  an  assault  with  intent  to  com- 
mit rape,  you  must  be  satisfied  from  the  evi- 
dence that  if  the  prisoner  had  consummated 
his  intent  that  is,  accomplished  his  purpose, 
he  would  have  been  guilty  of  rape. 

[4]  It  is  necessary,  therefore;  for  us  to 
tell  you  briefly  what  constitutes  the  crime 
of  rape.  Rape  has  been  defined  by  the  court 
to  be  the.  carnal  knowledge  of  a  woman 
above  the  age  of  ten  years,  by  force  and 
against  her  will. 

If  you  believe  from  the  testimony  that 
the  prisoner  not  only  committed  the  assault 
alleged,  in  |he  indictment,,  but  that  he  in- 
tended at  the  time  to  commit  the  crime  of 
rape,  you  should  flnd  him  guilty  in  manner 
and  form  as  he  stands  indicted. 
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Id  tills  eaae  yon  may  find  any  one  of  three 
verdicts,  as  the  evidence  shall  warrant  and 
Jnstl^,  viz.: 

If  you  are  satisfied  beyond  a  reasonable 
doobt  from  the  evidence  In  the  case  that 
the  prisoner  committed  an  assanlt  upon  the 
prosecuting  witness  with  Intent  to  commit 
rape,  as  alleged  In  the  Indictment,  yonr  ver* 
diet  should  be  gntity  In  manner  and  form  as 
he  stands  Indicted. 

If  you  are  not  satisfied  that  the  prisoner 
committed  the  assault  with  Intent  to  commit 
rape,  but  nevertheless  believe  beyond  a  rea- 
sonable doubt  that  he  did  commit  an  assault 
upon  the  prosecuting  witness,  your  verdict 
Shoold  be  not  guilty  In  manner  and  form 
as  he  stands  Indicted,  bnt  gnllty  of  an  as- 
sanlt only.  But  If  yon  are  not  satisfied  be- 
yond a  reasonable  doubt  that  the  prisoner 
committed  an  assault  upon  the  prosecuting 
witness  with  Intent  to  commit  rape,  or  even 
that  be  committed  an  assault  npon  her,  your 
verdict  should  _be  not  guilty. 

In  order  to  convict  the  prisoner  it  Is  neo- 
Msary  that  yon  shall  believe  the  alleged  as- 
sanlt  was  committed,  by  force  and  against 
the  win  of  the  prosecuting  witness.  If  It 
was  done  with  her  consent,  he  would  not 
be  guilty  of  any  offense. 

m  If  after  carefully  considering  all  the 
evidence  in  the  case,  you  entertain  a  reason- 
able doubt  of  the  Kullt  of  the  prisoner,  that 
doubt  Inures  to  his  benefit  and  your  vei^ 
diet  should  be  not  guilty.  •  But  we  say  to  you 
that  a  reasonable  doubt  does  not  mean  a 
vague,  fanciful  or  mere  possible  donbt,  but 
a  real  substantial  doubt,  and  such  a  doubt 
as  Intelligent,  impartial  and  conscientious 
men  would  entertain  after  a  careful  con- 
sideration of  all  the  evidence  In  the  case. 

Verdict,  guilty  of  assanlt 


(2  Boyce,  827) 

MATTOAX   LBATHER  C50.,   Inc.,  y.   PAT- 
ZOWSKT et  al. 
(Superior  Court  of  Delaware.    New  Caitle. 
May  22,  1911.) 

GOBFOBATIORS    (f    432*)— AOENTS— AtTTHOBITT 

— EfVlDEHCB— SumClENCT. 

That,  without  official  action,  a  majority  of 
the  directors  of  a  corporation  orally  authorized 
plaintiff's  officer  to  sell  a  machine,  owned  by  the 
corporation,  and  to  sue  for  the  price,  is  Insuffi- 
cient to  show  plaintiirs  right  to  recover  the 
price. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  432.»J 

Action  by  the  Mattoax  Leather  Company, 
Incorporated,  against  Richard  Patzowsky 
and  others,  trading  as  the  New  Castle  Leath- 
er CMnpany.    Nonsuit  granted. 

Argued  before  PENNEWILU  G.  Jn  and 
BOYCB,  J. 

Beobea  Sutterthwaite,  Jr.,  for  plalntlfl. 
Bobert  H.  Bltdiaid^  for  def endanta 


Action  of  assumpsit  (No.  47,  May  t«rm, 
1810),  to  recover  from  the  defendants  the 
price  of  a  seasoning  machine  to  be  used  In 
defendants'  business  for  finishing  leather,  al- 
leged to  have  been  sold  to  the  defendants 
by  the  plaintiff,  the  pr(^>erty  in  said  machine 
being  laid  in  the  plaintiff. 

Narr.  In  common  counts,  with  bill  of  par- 
ticulars. 

Pleas,  nonassumpslt,  payment,  release  and 
statute  of  limitations. 

At  the  trial,  plaintiff  proved  the  contract 
for  the  sale  of  the  machine  through  corre- 
spondence by  mall ;  also  the  delivery  of  the 
machine  to  the  defendants  and  the  return  by 
the  latter  to  the  plaintiff,  daiming  It  was 
defective  and  Imperfect  It  developed  dur- 
ing the  course  of  the  trial,  through  the  testi- 
mony of  one  J.,  the  secretary  and  treasurer 
of  the  plalntUr,  and  who  made  the  alleged 
sale  In  qtrestlon,  for  the  plaintiff  to  the  de- 
fendants, that  ttie  machine,  at  the  time  of 
the  sale,  was  not  the  property  of  the  plain- 
tiff, but  belonged  to  the  Virginia  Kid  Com- 
pany. The  witness  was  then  examined  as 
follows: 

By  Mr.  Satterthwalte: 

"Q.  You  testified  that  this  machine  was 
owned  by  the  Virginia  Kid  Company?  A. 
Yes,  sir. 

"Q.  And  that  it  was  sold  by  the  Mattoax 
Leather  Company?    A.  Yea,  sir. 

"Q.  I  win  ask  you  if  the  Mattoax  Leather 
Company  had  any  authority  to  sell  this 
machine  under  the  name  of  Mattoax  licath- 
er  Company  with  the  machinery  of  the  Mat- 
toax Leather  Company?    A.  It  did." 

By  Mr.  Richards: 

"X.  Was  the  authority  to  which  yon  refer 
in  writing?    A.  It  was  not  In  writing. 

"(The  previous  answer  of  the  witness  was 
objected  to  by  Mr.  Richards,  and  motion 
made  to  strike  out,  which  motion  was  re- 
fused.)" 

By  Mr.  Satterthwalte: 

"Q.  I  will  ask  you  If  yon  had  authority 
from  the  Virginia  Kid  Company,  the  owner 
of  this  machine,  to  enter  suit  for  the  collec- 
tion of  the  purchase  price  In  the  name  of 
the  Mattoax  Leather  Compfiny? 

"(Objected  to  by  counsel  for  defendant 
Objection  overruled.) 

"A.  I  did." 

By  Mr.  Richards: 
'  "X.  You  are  the  secretary  and  treasurer 
of  the  Virginia  Kid  Company?    A.  Yes,  sir. 

"X.  And  secretary  and  treasurer  of  the 
Mattoax  Leather  Company?    A.  Yes,  sir. 

"X.  You  say  yoa  had  no  written  authority 
to  act  as  the  agent  of  the  Virginia  Kid  C!om- 
pany?    A  I  did  not 

"X.  Nor  no  written  authority  toi  bring 
a  suit  In  the  name  of  the  Mattoax  Leather 
Company  for  the  use  of  the  Virginia  Kid 
Ounpany?    A.  I  did  not 
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"X.  Wbo  gave  the  Mattoax  Leather  Com- 
pany the  authority  to  sell  this  machine?  A. 
The  board  of  directors  of  the  Virginia  Kid 
Company. 

"X.  How  did  they  receive  that  authority? 
A.  Well,  the  Virginia  Kid  Company  was  a 
close  corporation — four  or  five  members  of 
the  board  of  directors. 

"X.  By  resolution  of  the  board?  A.  Not 
by  resolution. 

"X.  By  motion?  A.  Not  by  motion  of  the 
board. 

"X.  By  action  of  the  board?  A.  Not  by 
official  action  of  the  board;  Just  by  the  ma- 
jority of  the  directors  authorizing  me  to  sell 
It  by  word  of  mouth. 

"X.  How  did  you  get  your  authority  to 
bring  snlt  for  the  Virginia  Kid  Company  In 
the  name  of  the  Mattoax  Leather  Company? 
A.  In  the  same  way. 

"X.  That  was  all  the  authority  you  had? 
A.  That  was  all  I  had." 

Counsel  for  defendants  here  moves  to 
strike  out  the  testimony  of  the  above  wit- 
ness as  to  his  authority  to  sell  the  machine 
and  bring  suit  therefor  In  the  name  of  the 
Virginia  Kid  Company;  no  legal  authority 
having  been  shown. 

BOTCH,  J.  At  the  time  the  plalnticr 
sought  to  introduce  this  evidence,  we  had 
considerable  doubt  about  Its  admissibility, 
but  we  concluded  to  hear  it  We  now  have 
no  doubt  that  the  plaintiff  has  not  shown 
sufficient  authority,  and  we  order  that  the 
testimony  of  this  witness  as  to  his  authority 
to  sell  and  sue  be  stricken  out 

The  plaintlflT  closed  his  testimony  and 
counsel  for  defendants  moved  for  a  nonsuit 
on  two  grounds,  viz.: 

First.  That  there  was  a  variance  between 
the  allegations  In  the  declaration  and  the 
proof  adduced.  In  that  the  declaration  al- 
leged in  substance  and  theory  that  the  de- 
fendants were  indebted  to  the  plaintiff  for 
a  certain  machine  which  the  plaintiff  claim- 
ed to  have  owned  and  sold  to  the  defendants 
and  claimed  to  be  entitled  to  receive  the 
value  thereof  from  the  defendants— either  a 
specific  value  or  a  value  on  quantum  meruit, 
whereas  the  testimony  had  shown  that  the 
one  entitled  to  recover  the  value  of  the 
machine  was  an  entirely  different  person  and 
that  the  plaintiff  in  this  suit  had  no  Inter- 
est in  the  result  of  the  suit  and  was  enti- 
tled to  no  part  of  the  money,  and  that  there- 
fore no  right  of  action  and  no  cause  of  ac- 
tion exists  between  the  plaintiff  and  the  de- 
fendants; which  is  a  substantial  variance 
between  the  averments  In  the  narr.  and  the 
proof. 

Second.  The  narr.  filed  contained  simply 
the  common  counts,  which  are  predicated  up- 
on the  existence  merely  of  an  implied  con- 
tract betweoi  the   parties,   and   the  proof 


shows  clearly  that  there  was  an  express  con- 
tract In  writing  between  the  parties.  That 
would  also  constitute  a  fatal  variance,  and 
the  plaintiff  cannot  recover. 

BOYCE,  J.  It  seems  to  the  court  that 
the  nonsuit  should  be  granted.  And  we  do 
grant  the  nonsuit. 

(2  Boyce,  330) 
STATE  V.  BRITTINGHAM, 
(Court  of  General  Sessions  of  Delaware. 
Sussex.    Feb.  8,  1911.) 

1.  Assault  and  BAirsBr  (|  86*)— BviDKNOit— 
Relevancy. 

Where,  in  a  prosecution  for  assanit  and 
battery,  alleged  to  have  been  committed  by  de- 
fendant on  proGecutor  as  the  latter  wag  digging 
up  a  fence  post  on  land  alleged  to  belong  to  de- 
fendant, the  state  admitted  that  defendant  1)6- 
tieved  he  was  the  owner  of  the  land,  evidence  of 
defendant's  title  to  the  land  was  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  |  86.*] 

2.  Assault  and  Battebt  (i  48*)— "Assault" 
— "Batteby." 

An  "assault"  is  an  unlawful  attempt,  wiOt 
violence,  to  do  injury  to  the  person  of  another; 
and  a  "battery"  is  the  actual  accomplishment  of 
such  attempt. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  68 ;    Dec.  Dig.  {  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  532-638 ;  vol.  8,  p.  7582 ;  voL  1,  pp. 
719-721 ;  vol.  8,  p.  758a] 

3.  Assault  aitd  Battkbt  ({  67*)  — Dutt  to 

Retbbat. 

Where  one  is  assaulted,  or  thinks  he  is 
about  to  be  assaulted,  it  is  his  first  duty  to  re- 
treat, if  he  can ;  and,  if  not,  he  may  use  just 
so  mnch  force  as  is  neceasaiy  to  stay  the  act  of 
violence  against  him,  or  to  protect  his  life  or 
person  from  injury,  and  if  he  uses  more  force 
be  is  guilty  of  unlawful  assault. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  (3ent.  Dig.  fS  96,  97;   Dec  Dig.  i  67.*] 

4.  Assault  and  Battebt  (|  69*)— Ejectment 

or  TBESPABSEB— FOBCK. 

A  landowner  may  eject  a  trespasser  in  a 
proper  and  reasonable  way,  using  no  more  force 
than  is  reasonably  necessary  to  remove  the  tres- 
passer from  the  land. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Gent  Dig.  |  100;    Dea  Dig.  |  69.*] 

5.  Cbiuinal  Law  ff  558*)— Weioht  or  Evi- 
dence. 

Where  there  is  a  conflict  in  testimony,  it  is 
the  jury's  duty  to  reconcile  it,  if  possible ;  and, 
if  not,  they  may  accept  such  as  they  consider 
the  most  worthy  of  credit  under  all  circum- 
stances, having  regard  to  the  ignorance  or  intel- 
ligence of  witnesses,  their  interest  or  bias,  and 
opportunity  of  observing  and  knowing  the  things 
respecting  which  they  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (Tent.  Dig.  I  1252;   Dec.  Dig.  f  553.*] 

William  T.  Brlttin^iam  was  Indicted  for 
assault  and  battery.    Verdict,  not  guilty. 
Argued  before  BOYCB  and  CONRAD,  JJ. 

James  M.  Tunnell,  for  the  State.  Andrew 
Marvel,  for  defendant 

At  the  trial  It  was  proved  by  the  state  that 
on  May  21,  1910,  while  the  prosecuting  wlt- 
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nesB  was  digging  np  a  fence  post  on  or.  near 
tbe  boundai?  line  separating  his  land  from 
tbe  def^idant'B  at  tbe  outskirts  of  George- 
town, and  while  In  a  stooping  position,  he  was 
strack  from  the  rear  upon  the  side  of  the 
head  with  a  brl<^  In  the  hands  of  the  de- 
fendant and  knocked  unconscious. 

Tbe  defendant  contended  that  the  prosecut- 
ing witness,  at  tbe  time  of  the  assault  upon 
him,  was  digging  up  a  post  wholly  upon  de- 
fendant's land,  and,  when  told  to  desist,  drew 
his  sboTel  upon  the  defendant  as  If  to  strike 
him,  being  within  reach  of  the  defendant, 
that  the  latter  picked  up  In  one  band  a  small 
block  of  light  cedar  and  strudc  the  prosecut- 
ing witness  with  it  upon  the  aiit  of  the  head, 
knocking  him  to  bis  knees,  but  not  stunning 
him  or  rendering  him  unconscious. 

[1]  Tbe  defendant  sought  to  prove  his  title 
to  tbe  land  where  the  post  In  question  stood, 
tqr  surveys,  plots  and  records.  In  Justification 
of  his  assault  upon  tbe  prosecuting  witness 
who  was  trespassing  upon  the  defendant's 
land ;  his  contention  being  that  this  was  ad- 
missible as  showing  that  be^wasj^nlj  acting, 
at  the  time. of  the  assault,  In  defense  of  his 
own  property  and  was,  therefore,  Justified  In 
using  tbe  force  be  did  to  eject  the  prosecut- 
ing witness.  The  state  objected  to  the  proof 
as  immaterial,  but  admitted  that  the  defend- 
ant Brlttlngbam  believed  at  tbe  time  of  the 
assaolt,  that  be  was  tbe  owner  of  the  land 
upon  which  the  alleged  assault  was  commit- 
ted.   The  court  sustained  the  objection. 

OONRAD,  J.  (charging  the  Jury).  Gentle- 
men of  tbe  Jury:  You  have  been  Impaneled 
to  try  tbe  case  of  State  v.  William  T.  Brlt- 
tingham,  who  Is  charged  with  an  assault  and 
battery  upon  the  person  of  one  George  Wil- 
son, on  the  21st  day  of  May,  1910.  We  re- 
gret very  much  that  a  case  of  this  kind 
should  take  up  tbe  time  of  the  court  and 
tbe  Jury.  It  has  developed  that  this  whole 
matter  grew  out  of  a  dispute  between  neigh- 
bors over  a  small  piece  of  land,  or  a  bound- 
ary line.  It  ought  never  to  have  come  In  this 
court,  bnt  is  a  matter  that  I  think  you,  gentle- 
men of  the  Jury,  will  agree  with  me,  should 
have  been  settled  by  reasonable  people  in  a 
reasonable  and  propw  way.  The  matter  of 
tbe  dispute  Is  not  for  your  determination, 
bnt  tbe  question  that  yon  are  to  determine 
is  as  to  the  guilt  or  innocence  of  one  Wil- 
liam T.  Brittlngham,  who  Is  charged  with  as- 
sault and  battery. 

[I]  An  assault  Is  an  unlawful  attempt  with 
violence  to  do  injury  to  the  person  of  anoth- 
er, and  a  battery  is  the  actual  accomplish- 
ment of  such  attempt 

[S]  Where  one  is  assaulted,  or  thinks  he  Is 
aboDt  to  be  assaulted.  It  is  his  first  duty  to 
get  out  of  the  way  or  retreat.  If  he  can ;  If 
be  cannot  reasonably  do  that,  be  may  use 
Just  so  much  force  as  is  necessary  to  stay  the 
act  of  vMence  against  him  or  to  protect  his 
life  or  bis  person  from  injury.     If  he  use 


more  force  than  is  necessary  for  that  pur- 
pose, then  he  becomes  the  aggressor  and  Is 
himself  guilty  of  an  unlawful  assault 

[4]  In  this  case  it  Is  admitted  by  the  state 
that  the  accused,  Brittlngham,  believed  that 
he  was  on  his  own  land. 

When  one  Is  a  trespasser  on  another's  land, 
the  person  owning  the  land  is  Justified  In 
ejecting  the  trespasser,  but  he  must  do  It  In 
a  proper  and  reasonable  way,  and  is  only 
Justified  in  using  what  force  Is  reasonably 
necessary  In  order  to  remove  the  person  from 
his  land. 

[i]  There  is  In  this  case  some  conflict  of 
testimony,  and  the  law  as  laid  down  in  this 
state  is  that  where  there  is  a  confiict  In  the 
testimony  It  Is  the  duty  of  the  Jury  to  recon- 
cile such  conflict  If  they  can — and  tbe  con- 
flict may  arise  either  with  respect  to  acts 
from  which  the  fact  of  the  assault  may  be 
proved,  or  with  respect  to  acts  from  which 
the  Intent  of  the  assault  may  be  inferred. 
If  you  cannot  reconcile  the  testimony,  you 
should  then  accept  such  of  It  as  you  oonsid* 
ec,.  nndar.  all  the  -drmmafaBces,  Is  -meet. 
worthy  of  credit  and  belief,  having  regard  te 
the  ignorance  or  intelligence  of  the  witnesses, 
their  interest  or  bias,  and  tbe  opportunity 
which  they  had  of  observing  and  knowing 
the  things  respecting  which  they  testified. 
In  order  to  convict  the  prisoner.  It  Is  in- 
cumbent upon  the  state  to  prove,  b^ond  a 
reasonable  doubt  every  material  ingredient 
of  the  crime  charged.  In  every  criminal 
case  tbe  accused  Is  presumed  to  be  innocent 
until  his  guilt  la  proved  to  the  satisfaction 
of  the  Jury  beyond  a  reasonable  doubt 

The  matter  of  self-defense  claimed  In  this 
case  Is  really  Involved  in  tbe  first  point  I 
made  In  regard  to  whether  or  not  tlie  defend- 
ant was  in  danger  of  personal  Injury,  and 
that  is  a  matter  for  your  determination. 
Tbe  facts  are  entirely  for  your  determina- 
tion; tbe  court  is  merely  laying  down  to  you 
tbe  law  governing  tbe  case.  The  facts  you 
tnust  reconcile  and  from  those  facts  make  up 
your  verdict,  and  we  want  that  verdict  to  be 
the  conscientious  conclusion  of  your  Judg- 
ment after  a  full  and  fair  determination  of 
the  facts  as  they  have  been  shown  from  tbe 
witness  stand. 

Terdict  not  guilty. 


(t  Boyce,  8S) 

SLAUGHTER  v.  PROVIDENT  SAVINGS 
BANK  OF  PRESTON,  MD. 

(Superior  Court  of  Delaware.    Kent    April  2i, 
1911.) 

Justices  of  thb  Peack  (|  120*)— Judomjsht 
BY  CoNrassioR— "Obuoahoh.'' 

Under  Rev.  Code  1852,  amended  to  1893,  p. 
745,  c.  99,  I  12,  providing  that  to  an  obligation 
for  tbe  payment  of  any  sum  not  exceeding  $200 
there  may  be  an  extra  warrant,  duly  executed, 
anthorizing  any  justice  of  the  peace  to  enter 
judgment  thereon  by  confession,  the  word  "obli- 
gation" imports  an  instrument  under  seal,  aa 
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doM  the  warrant ;  and  bene*  a  note  and  warrant 
attached,  neither  of  which  were  under  seal,  do 
not  (ive  a  jostioe  authority  to  enter  judgment 
b7  confession. 

[Ed.  Note. — For  ofhvt  cases,  see  Justices  of 
the  Peace,  Cent  Die.  tt  3T7-380;  Dec.  Die  | 
120.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  M>.  4878-4883;   vol.  8,  p.  T786.] 

Action  by  tb«  Provident  Savings  Bank  of 
Preston,  Md.,  for  the  use  of  William  E.  Mes- 
sick,  against  Harry  Slaughter.  From  the 
Judgment,  defendant  brings  certiorari.  Judg- 
ment reversed. 

Argued  before  PBNNEWILU  O.  J.,  and 
BOYCE,  X 

William  M.  Hope,  for  plaintiff  in  certio- 
rari. James  M.  Satterfleld  and  Caleb  S.  Lay- 
ton,  for  respondent. 

PENNEWILL,  C.  J.  (delivering  the  opin- 
ion of  the  court).  In  the  above-stated  case  it 
appears  from  the  record  of  the  justice  that 
tlie  note,  upon  which  Judgment  was  entered 
without  process  and  hearing,  was  not  an  in- 
■trament  under  seal,  and  tliat  the  authority 
to  oonfeas  Judgment  was  a  part  of  said  note^ 
•nd,  therefore,  not  under  seaL 

The  following  exceptions,  among  otbera; 
were  filed  to  the  said  recotd  by  the  deff  endant 
btiow: 

(1)  Tbat  the  note  <m  which  JudKment  was 
entered,  wltliont  process  and  bearing,  was 
not  an  obligation  within  the  meaning  of  seo 
Uon  12,  c.  99,  of  the  Revised  Code  of  the 
Laws  of  Delaware. 

.  (2)  Ttiat  the  said  note  was  not  an  instru- 
ment under  seat 

(3)  That  there  was  no  warrant  of  attorney 
authorizing  Judgment  to  be  entered  on  said 
note  within  the  meaning  of  the  statute  of  the 
state  of  Delaware. 

(4)  Tliat  the  authority  to  confess  Judgment 
on  said  note  was  not  under  seaL 

[1]  The  only  authority  given  a  justice  of 
the  peace  for  the  entry  of  judgment  on  a  note 
containing  a  warrant  for  the  confession  of 
judgment  is  found  in  a  statute  (Revised 
Code,  p.  74S,  {  12),  which  reads  as  follows: 

"To  an  obligation  for  the  payment  of  any 
sum  not  exceeding  two  hundred  dollars,  there 
3iay  be  annexed  a  warrant,  duly  executed, 
either  as  a  part  of  the  obligation,  or  others 
wise,  authorizing  any  Justice  of  the  peace  to 
.inter  Judgment  thereon,  without  process;  up- 
oa  which  authority  an  action  may  l>e  dock- 
eted at  the  suit  of  the  obligee,  or  liis  ex- 
ecutors, administrators,  or  lawful  assigns, 
against  the  obligor,  and  judgment  rendered 
for  the  principal  and  interest  and  costs:  pro- 
vided, that  such  Judgment  shall  not  be  for 
more  than  two  hundred  dollars,  exclusive  of 
interest  and  costs:  and  provided  also,  that 
the  obligation  and  warrant  shall  be  filed  with 
the  Justice,  and  a  part  of  the  record. 

"And  if  any  defendant  in  such  judgment, 
or  his  executors,  or  administrators,  shall,  by 
aflldavlt  filed  with  the  justice,  deny  the  ob- 


ligation, or  set  forth  any  Just  defence,  • 
trial  shall  be  granted,  which  shall  be  con- 
ducted as  in  other  cases;  but  the  Judgment 
shall  not  be  Tacated,  nor  any  execution,  or 
levy  thereon,  set  aside,  until  after  a  trial 
and  determination  against  such  obligation,  or 
warrant;  but  any  such  levy  shall  be  a  se- 
curity for  what  may  be  found  due  to  the 
'plaintiff,  the  proceedings  thereupon  being 
stayed,  unless  the  defendant  shall  give  suf- 
3cient  security  to  pay  to  the  plaintiff  the 
sum  justly  due,  which  shall  be  entered  as  fol- 
lows: *0n  the  day  of  ,  A.  D. 

18 — ,  A.  B.  (and  C.  D.,  if  two)  became  surety 
for  the  defendant  (or  defendants)  for  the  pay- 
ment of  whatever  Is  justly  due  to  the  plain- 
tiff (or  plaintiffs)  in  this  section;'  and  upon 
such  entry  being  made  and  signed,  the  Judg- 
ment and  execution  shall  l>e  set  aside." 

We  are  clearly  of  the  opinion  that  the 
word  "obligation,"  as  Used  in  said  statute. 
Imports  an  Instrument  under  seal;  and  we 
are  also  of  the  opinion  that  the  "warrant" 
for  the  confession  of  Judgment,  must  likewise 
be  under  seaL 

The  note  upon  which  judgment  was  entered 
In  tbis  case  not  being  under  seal,  we  bold  it 
was  not  an  "obligation"  within  the  meaning 
of  the  act;  and  tliat  the  "warrant"  annexed 
being  executed  as  a  part  of  said  note,  and 
being  therefore  not  under  seal,  was  not  suf- 
ficient 

The  word  "obligation"  as  used  In  said 
statute,  and  the  words  "warrant  duly  execut- 
ed," mean  Instruments  under  seal;  and  we 
think  that  such  construction  and  signlflcanca 
has  been  uniformly,  given  thereto  in  thla 
state,  whate'TOr  may  have  been  the  dedslona 
elsewhere. 
.  The  Judgment  below  Is  reversed. 


(2  Boyce,  338) 
POSTAL   TELEGBAPIT-CABLH    CO.    t. 
DELAWAHB  PUODUCB  EX- 
CHANGE, Inc. 
(Superior  Court  of  Delaware.    New  Castle. 
March  17,  1911.) 

AccoTTNT,  Acnoir  oir  (f  21*)— StnmciBNCT  ov 

Account. 

A  statement  of  account  with  a  telegraph 
company,  made  up  of  items  such  as  "Aug.  1, 
Geo.  A.  Wells,  Wheeling,  W.  Va.,"  insufficiently 
discloses  the  nature  of  the  demand,  warranting 
refusal  of  judgment  on  affidavit  of  the  demand  ; 
it  being  not  permissible  to  consider  the  corpo- 
rate name  of  the  plaintiff  and  the  apparent  busi- 
ness in  which  it  is  engaged  to  snpply  any  defi- 
ciencies in  the  statement  of  acconnL 

lEH.  Note. — For  other  cases,  see  Account,  Ao 
tion  on.  Cent  Dig.  {§  64^-68;   Dec.  Dig.  {  21.*] 

Action  by  the  Postal  Telegrapb^able  Ck>m- 
pany  against  the  Delaware  Produce  Ex- 
change, Incorporated.  On  motion  for  Judg- 
ment on  affidavit  of  demand.  Motion  over- 
ruled. 

Argued  before  PENNEWILL,  O.  J.,  and 
RICE,  J. 
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Anthony  Hlggins,  for  plaintiff.  John  P. 
KieldB  and  Henry  Bldgely,  for  defendant 

Snminons  case  (No.  48,  March  term,  1911). 

Motion  to  refuse  Judgment  notwl^stand- 
Ing  affidavit  of  demand. 

The  affidavit  of  demand  consisted  of  the 
caption  of  the  salt  and  the  affidavit  of  Ed- 
ward C.  Piatt,  treasurer  of  the  plaintiff,  In 
the  nsaal  form,  stating  the  sum  demanded 
as  1356.45,  to  which  were  attached  a  large 
nninber  of  bill  heads  of  the  plaintiff  com- 
pany numbered  consecntlvely,  in  the  form 
follorwlng  and  containing  similar  items  as 
stated  btiow,  bnt  naming  different  persons 
or  firms,  addresses  and  amounts,  vta.: 

Cnstomen  will  confer  a  favor  by  verifying  and 
paying  this  bin  on  or  before  the  10th. 
Please  pav  by  check  to  the  order  of  Postal  Tel- 
ipb-Cable  Oompany, 


'.  company  will  not  be  responsible  for  errors 
not  called  to  its  attention  within  thirty  days 
after  bills  are  rendered. 

Office  at  Dover,  Delaware. 

Postal  Telegraph  Angnst,  1810. 

Indei>endent ' 
Competitive 
Progressive 
Commercial  Cable* 

Delaware  Prodnce  Exchange,  Inc. 
Sbeet  #1       Dover,  DeL 
To  Postal  Telegraidi-Cable  Company. 

Ang.  1    Epstein  ft  Kamofsky,  WUkesbarra, 

1    Geo.  Al*WenB,*'whaeUnfc  W.'viul!    40 

Counsel  for  defendant.  In  support  of  their 
motion,  presented  the  following  brief: 

"(1)  Copy  of  book  entries  does  not  suffi- 
ciently disclose  the  nature  of  the  accotmt 
sued  uiMp. 

"  'Such  book  entries  should  be  stated  with 
all  the  particularity  required  by  a  bill  of 
partlcnlarB.'  1  WooUey,  Delaware  Prac.  | 
256;  CHara  t.  Reed,  1  Pennewlll,  188,  39 
AO.  776;  Oarky.  Dotter,  64  Pa.  216. 

"(2)  The  rule  in  all  cases,  If  there  be  a 
doubt,  is  that  we  will  not  permit  judgment 
to  be  taken  at  the  first  term  on  affidavit,  of 
demand.'  Davenport  Co.  v.  Addicks,  6  Pen^ 
newlll,  4,  67  AtL  632;  1  WooUey,  Delaware 
Prac.  I  246. 

"(3)  Omissions  In  book  entries  cannot  be 
supplied  by  inference  from  plaintiff's  corpo- 
rate name." 

Plaintiff's  Brief. 

"Ibe  book  account  of  a  corporation,  plain- 
tiff, together  with  the  oath  of  the  clerk  of 
the  corporation,  who  made  the  book  entries, 
is  evidence  thereof  for  work  and  labor  done. 
1  Ph.  Et.  96;  2  Stark.  763;  4  Term  Rep.; 
1  Str.  647;  Johnson  v.  Farmers'  Bank,  1 
Har.  117. 

"A  party  may  prove  his  book  of  original 
entries,  whether  kept  by  him  or  by'  another. 
Webb  T.  Plndergrass'  Adm'r,  4  Har.  439. 

"A  notched  stick  admitted  in  evidence, 
with  the  oath  of  the  party,  as  a  good  book 


of  original  entries.    Rowland  t.  Burton,  2 
Har.  288. 

"Scraps  of  paper  admitted  in  evidence  as 
a  book  of  original  entries.  Smith  v.  Smith's 
Ex'r,  4  Har.  532 ;  Hall  v.  Field,  4  Har.  533, 
note.  Supreme  Ot.,  Sussex  Co.,  March  18, 
1795;  Galley  v.  Washington's  Executrix,  2 
Har.  204;  1  WooUey,  Del.  Pr.  g  256  (e),  p. 
182;  Clark  v.  Dotter,  64  Pa.  215;  Wall  v. 
Dovey,  60  Pa.  212 ;  O'Hara  t.  Reed,  1  Penne- 
wUI,  138,  39  Atl.  776;  2  Enc.  of  Evidence, 
618  (48)." 

PENNEWILL,  C.  J.  (delivering  the  opin- 
ion of  the  court).  The  court  are  quite  clear 
about  this  matter.  It  is  perfectly  manifest 
that  If  the  corporate  name  of  the  plaintiff  is 
not  considered,  the  copy  of  the  book  account 
Sled  In  this  action  Is  entirely  unintelligible 
and  Insufficient  to  disclose  the  nature  of  the 
plaintiff's  demand.  The  only  question,  there- 
fore, before  us  Is,  if  the  copy  of  the  book 
account  filed  Is  clearly  Insufficient  to  dis- 
close the  nature  of  the  account  sued  upon 
for  which  recovery  Is  sought,  whether  such 
Insufficiency  can  be  supplied  by  inference  to 
be  drawn  from  the  corporate  name  of  the 
plaintiff  and  the  business  in  which  it  is  ap-. 
parently  engaged.  We  think  not  Thore- 
fore  we  order  that  the  motion  for  Judgment 
on  affidavit  of  demand  be  refused. 


LINTHICDM 


(t  Boyce,  333) 
TBUTTT. 


(Superior  Court  of  Delaware.     Sivsex.     April 
19,  1911.) 

1.  Trial  (||  139,  140*)— Pbovinck  of  JtTRT— 
Weioht  of  Bvidbncb. 

The  jary  are  the  exdusive  jndces  of  the 
weight  of  the  evidence  and  the  credibility  of  the 
witnesses. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  H  332-335;   Dec.  Dig.  §f  139,  140.*] 

2.  Thkatebs  and  Shows  (i  6*)— Mesbt-Oo- 
RouKD — NcoLioENCK— Bttbdeit  or  Proof. 

Negligence  not  bein^  presumed,  one  suing 
tor  injury  while  attempting  to  board  a  moving 
merry-go-round  has  the  burden  of  showing  it 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  |  6 ;   Dec.  Dig.  {  6.*] 

8.  Nkgliqeitob  (I  1*)— DBFiNmoN. 

"Negligence''  is  a  failure  to  observe,  for  the 
protection  of  another's  Interests,  that  degree  of 
care,  precaution,  and  vigilance  which  the  cir- 
cumstances justly  demand,  whereby  such  person 
Is  injured. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  I  1 ;    Dec.  "Dig.  g  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4743-4763 ;  vol.  8,  pp.  7729-7731.] 

4.  Tekatebs  and  Shows  (S  6*)— Mebbt-Go- 
RouND  —  Injury  —  Neouqencx  —  Pre- 
sumptions. 

Neither  negligence  nor  contributory  negli- 
gence is  presumed  from  the  mere  fact  that  plain- 
tiff was  injured  while  attempting  to  board  a 
moving  merry-go-round. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  1 6;  Dec.  Dig.  g  6.»] 
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5.  Thkateba  aitd  Shows  (|  6*)— Injt;by  to 
Patbon— Negligence— JuBT  Questions. 

In  an  action  for  injury  while  attempting 
to  t>08rd  a  moving  merry-go-round,  questions  of 
negligence  and  contributory  negligence  held  for 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  §  6 ;  Dec.  Dig.  |  6.*] 

6.  Mabteb  and  Sebvant  (|  304*)  —  Negu- 
OENCE  OF  Employ*  Toward  Thibd  Pebson 
— Employe's  Liability. 

Negligence  of  one  in  charge  of  a  merry-go- 
roond,  resulting  in  injury  to  a  patron,  is  neg- 
ligence of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1226-1228;  Dec.  Dig. 
8  304.»] 

7.  Theaters  and  Shows  (|  6*)— Merrt-6o- 
ROTJND— Care  Required. 

One  operating  a  merry-go-ronnd,  to  which 
the  public  is  invited  to  ride  for  hire,  must  pro- 
vide a  safe  vehicle,  .machinery,  appliances, 
guards,  and  approaches,  and  must  use  great 
care,  diligence,  and  skill  in  managing  and  oper- 
ating the  same,  and  wise  precaution,  to  protect 
patrons  from  injury. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  6;   Dec.  Dig.  §  6.*] 

8.  Evidence  (5  588*) — ^Weight— Confuctino 
Evidence— Reconciliation. 

Where  the  testimony  is  conflicting,  the  jury 
should  reconcile  it,  if  they  can;  but,  if  they 
cannot  do  so,  thev  should  accept  as  true  that 
part  deemed  worthy  of  credit,  having  due  re- 
gard to  the  opportunity  and  intelligence  of  the 
witnesses  to  Imow  that  to  which  they  have  tes- 
tified, to  their  demeanor,  candor,  and  apparent 
fairness,  and  to  their  interest  or  bias,  if  any. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2437 ;  Dec.  Dig.  §  588.*] 

9.  Trial  (|  806*)— DETEBiriNATioN  of  Issues. 
■  The  jury  should  decide  a  case  from  the  evi- 
dence, in  connection  with  the  instructions,  and 
anafCected  by  disputes  or  strictures  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  731 ;  Dec.  Dig.  {  306.*] 

10.  Neqliqbnck  (i  85*)— Contributory  Neo- 

LIGENCE. 

While  contributory  negligence  defeats  re- 
covery for  personal  injury,  this  rule  is  somewhat 
affected  by  the  relative  rights  end  duties  of  the 
parties  at  the  time  and  under  the  circumstances 
of  the  accident,  growing  out  of  infancy  of  the 
plaintiff  or  person  injured. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8!  121-129 ;  Dec.  Dig.  {  85.*] 

11.  Negligence  (J  85*)— Contributory  Neo- 
UGENCE — Children.    ■ 

The  conduct  of  children  in  a  matter  of  con- 
tributory negligence  is  not  governed  by  the  rule 
applying  to  adults ;  the  degree  of  care  required 
of  them  depending  upon  their  maturity,  capac- 
ity, ability  to  appreciate  danger,  and  familiarity 
with  their  surroundings. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-129 ;   Dec.  Dig.  S  85.*] 

12.  Negligence  (§  7*)— Injury  to  Child— 
Cabe  Exercised. 

If  an  infant  places  himself  in  a  position  of 
peril,  though  unable  to  appreciate  the  danger, 
and  sustains  an  injury,  the  person  injuring  him 
is  not  liable  if,  by  using  due  and  reasonable  care, 
he  could  not  have  discovered  the  peril  and  pre- 
vented the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  9 ;   Dec.  Dig.  §  7.*] 


13.  Dakaoes  (g  95*)  —  FiiRSONAi.  Injury  — 

Measure. 

An  infant,  negligently  injured,  is  entitled 
to  such  recovery  as  will  reasonably  compensate 
him  for  the  injuries,  including  recovery  for  past 
and  future  pain  and  suffering,  and  for  any  per- 
manent injuries  resulting  from  the  accident. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  §S  222-229 ;   Dec.  Dig.  S  95.*] 

Action  by  John  C.  Llntlilcum  of  H.,  by 
Herbert  R.  Untbicam,  bis  parent  and  next 
friend,  against  Wlllard  S.  TrnItt  Verdict 
for  defendant 

Argued  before  BOXCE  and  WOOLLEX,  JJ. 

Woodbam  Martin  and  Levin  Irving 
Handy,  for  plalntUT.  Robert  C  White  and 
James  M.  Tmmell,  for  defendant 

Action  on  tbe  case  (No.  18,  October  term, 
1907),  by  an  Infant  through  next  friend,  to 
recover  damages  for  personal  Injuries  re- 
ceived while  attempting  to  get  on  a  merry- 
go-round  wbUe  In  motion. 

See  facts  In  charge  of  court 

PlaintifTs  Prayers. 

The  operation  of  a  merry-go-roimd  for  the 
purpose  of  carrying  passengers  for  amuse- 
ment In  consideration  of  the  money  paid 
therefor,  Imposes  upon  the  person  engaged  in 
such  business  the  duty  of  using  the  greatest 
care  and  diligence  for  the  safety  of  such  pas- 
sengers. This  Is  especially  the  case  when  tbe 
passengers  patronizing  the  merry-go-ronnd 
are  little  children,  who  on  account  of  their 
tender  years  and  Immature  judgment  can- 
not be  expected  to  look  out  for  their  own 
safety  with  the  same  care  and  skill  which  a 
grown  person  would  naturally  use. 

A  merry-go-round  for  the  amusement  of 
children  Is  a  machine  fraught  with  danger. 
Failure  to  guard  or  protect  such  dangerous 
machine  for  tbe  safety  of  those  rightfully 
there  Is  negligence. 

It  Is  tbe  duty  of  a  person '  owning  and  op- 
erating a  merry-go-round  to  which  he  in- 
vito children  and  tbe  public  to  come,  and 
ride  for  pay,  to  provide  a  safe  and  secure 
means  of  ingress  to  and  upon  said  machine, 
and  to  this  end  the  merry-go-ronnd  should 
be  brought  to  a  full  stop  and  stand  to  per- 
mit patrons  to  enter  tbe  same,  and  t^  take 
their  seats. 

If  the  Jury  believes  from  the  weight  of 
the  evidence  that  the  servant  of  the  defend- 
ant In  charge  of  the  merry-go-ronnd,  direct- 
ed the  plaintiff,  at  that  time  a  child  of  five 
years  of  age,  to  enter  upon  and  take  a  place 
on  tbe  merry-go-round  while  the  same  was  In 
motion  they  should  consider  such  Instruction 
a  negligent  act  for  which  the  defendant  Is 
liable. 

If  the  Jury  believes  from  tbe  weight  of  the 
evidence  that  the  defendant's  merry-go-round 
was  so  defectively  and  carelessly  geared  and 
constructed  that  in  revolving  a  space  was 
at  certain  Intervals  opened  between  the  re- 
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TolTlng  platform  and  the  stationary  plat- 
form, and  that  the  Injury  to  the  plaintiff 
was  caused  by  such  careless  and  defective 
gearing  and  construction,  then  their  verdict 
should  be  for  the  plaintiff. 

If  the  jury  believes  from  the  weight  of  the 
evidence  that  the  defendant's  merry-go-round 
had  certain  pieces  broken  out  and  missing 
from  the  stationary  platform  thereof,  and 
that  by  reason  of  such  defective  condition  of 
said  platform  the  Injury  complained  of  hap- 
pened to  the  plaintiff,  then  their  verdict 
should  be  for  the  plaintiff. 

A  child  is  held  only  to  the  exercise  of  such 
degree  of  care  and  discretion  as  is  reason- 
ably to  be  expected  from  children  of  bis  age. 

The  care  required  of  a  child  la  to  be  as- 
certained by  his  maturity  and  capacity,  and 
the  particular  circumstances  of  the  case,  and 
the  determination  of  the  question  should 
gmerally  be  submitted  to  the  Jury. 

The  general  rule  la  that  an  infant  of  ten- 
der years  Is  deemed  in  law  not  possessed  of 
sufficient  discretion  to  make  It  guilty  of  neg- 
ligence for  its  failure  to  exercise  due  care 
for  its  safety.  Children  under  six  years  of 
age  have  seldom  or  never  been  held  by 
courts  to  be  of  sufficient  age  and  maturity  to 
be  held  to  accountability  for  contributory 
negligence.  At  such  a  tender  age  the  plain- 
tiff should  not  be  charged  with  contributory 
negligence  unless  it  is  quite  plain  to  the 
Jury  that  he  acted  in  a  more  careless  and 
negligent  manner  than  a  child  of  such  age 
wonld  be  expected  to  act    29  Cyc.  637  et  seq. 

Defendant's  Prayers. 

Where  reasonable  care  is  employed  In  do- 
ing an  act  not  Itself  Illegal  or  inherently 
likely  to  produce  damage  to  others,  there 
will  be  no  liability  although  damage  In  fact 
^iBues. 

Reasonable  care  does  not  require  such  pre- 
caution as  absolutely  prevent  injury  or  ren- 
der accidents  impossible.  Nor  is  the  doing 
of  an  act  necessarily  negligence,  because 
there  may  have  been  a  safer  manner  of  per- 
forming it  21  Eng.  k  Am.  Encyclopedia  of 
law,  464. 

It  is  incumbent  upon  the  owner  of  premis- 
es upon  which  persons  come  by  invitation 
express  or  Implied  to  maintain  such  prem- 
ises in  a  reasonably  safe  condition  for  the 
-contemplated  uses  thereof  and  the  purposes 
for  which  the  invitation  was  extended. 
Bat  though  a  person  may  be  on  a  i>articular 
portion  of  the  premises  by  invitation,  yet  if 
he  ventures  uiK>n  another  part  thereof  in 
spite  of  a  warning  not  to  do  so  and  thereby 
sustains  an  injury,  the  proprietor  of  the 
premises  is  not  liable  for  a  failure  to  main- 
tain barriers  to  prevent  such  occurrences. 
21  Am.  &  Eng.  Encyclopedia  of  Law,  471. 

The  defendant's  alleged  negligence  In  or- 
der fo  render  him  liable  must  have  natural- 
ly and  proximately  caused  tiie  injury  com- 
plained of.  Though  the  defendant  may  have 
been  goUty  of  some  n^llgence  at  the  time  of 


the  reception  of  the  Injuries  It  must  be  made 
to  appear  that  the  particular  negligence  in 
question  was  the  proximate  cause  of  the, 
plaintiff's  injury. 

The^mere  fact  that  an  injury  might  have 
been  avoided  by  the  adoption  of  certain  pre- 
cautions does  not  prove  that  there  was  fault 
In  falling  to  anticipate  and  provide  against 
It.  Nor  Is  the  fact  that  after  the  occur- 
rence of  an  accident  it  Is  seen  that  such  ac- 
cident might  have  been  easily  guarded 
against  conclusive  of  negligence. 

If  the  Jury  should  find  from  the  evidence 
that  the  plaintiff  entered  upon  the  platform 
of  the  merry-go-round  through  the  entrance 
thereto  while  it  was  closed  and  against 
the  warning  of  the  defendant,  and  without 
a  ticket  he  wa!s  then  a  trespasser  and  the 
defendant  was  not  liable  unless  the  Jury 
should  be  satisfied  that  the  gross  negligence 
of  the  defendant  from  which  the  injury  re- 
sulted was  the  proximate  cause  of  the  In- 
Jury. 

The  burden  is  upon  the  plaintiff  to  show 
that  the  gross  negligence  or  willful  or  wan- 
ton carelessness  of  the  defendant  was  the 
proximate  cause  of  the  accident  TuUy's 
Adm'r  v.  P.,  W.  &  B.  B.  B.  Co.,  3  Penne- 
wlU,  466,  60  Atl.  95. 

BOYCE,  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury:  This  Is  an  action  brought 
by  John  C.   LInthlcum  of  H.,  by  Herbert 

B.  Llnthicum,  his  parent  and  next  friend, 
against  Willard  S.  Trultt,  to  recover  dam- 
ages for  personal  Injuries  to  the  said  John 

C.  Llnthicum  of  H.,  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  defendant. 

The  declaration  filed  in  this  case  contains 
five  counts.  It  Is  averred  In  each  of  them 
that  the  defendant  was,  at  the  time  of  the 
happening  of  the  accident  complained  of,  on 
the  1st  day  of  August  A.  D.  1906,  in  the 
possession  of  and  engaged  In  the  operation 
of  a  certain  machine  commonly  known  as  a 
merry-go-round,  located  In  the  town  of  Re- 
hobeth,  in  this  county,  and  was  engaged  in 
the  business  of  carrying  passengers  thereon 
for  hire  and  reward.  The  negligence  relied 
upon  by  the  plaintiff  is  averred,  briefly  and 
substantially  stated,  as  follows: 

First  the  defendant  so  negligently  operat- 
ed his  said  machine  that  thereby  the  ma- 
chine caught  the  left  foot  and  leg  of  the 
infant  five  years  and  six  months  of  age,  be- 
tween the  revolving  part  of  the  machine  and 
the  stationary  platform  surrounding  the 
same,  thereby  the  left  foot  and  leg  of  the 
Infant  were  and  became  Jammed,  squeezed, 
mashed  and  pressed,  and  he  was  thereby 
wounded,  bruised,  lamed,  crushed  and  per- 
manently injured. 

Second,  the  defendant  so  negligently  oper- 
ated the  machine  that  the  same  was  not 
brought  to  a  stop  and  standstill  to  permit 
the  infant  to  be  secured  upon  the  same,  but 
permitted  the  machine  to  be  In  motion  whra 
he  was  in  the  act  of  entering  In  and  upon 
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the  machine,  thereby  he  was  thrown  from 
the  machine  moving,  and  his  left  foot  was 
(mused  to  be  precipitated  Into  an  open  space 
existing  between  the  circumference  of  the 
floor  of  the  revolving  part  of  the  machine 
and  the  edge  of  the  stationary  platform 
surrounding  the  same,  thereby  the  left  foot 
and  leg  of  the  Infant  were  and  became  jam- 
med, etc. 

Third,  the  defendant  so  negligently  geared 
and  constructed  the  machine  as  that  the  re- 
volving platform  described  an  ellipse  and 
not  a  true  circle  Tvben  the  same  was  in  mo- 
tion, so  that  at  alternate  Intervals  during 
each  revolution  a  space  through  which  the 
left  foot  of  the  Infant  could  be  precipitated 
was  opened  between  the  rotary  and  statlbna- 
ry  platform  as  and  when  he  was  entering 
Into  and  upon  the  machine  from  the  station- 
ary platform  contiguous  thereto,  the  left 
foot  of  him  was  precipitated  Into  the  open 
space  and  was  caught  and  held  between  the 
revolving  and  the  stationary  platforms  while 
the  machine  was  In  motion,  and  thereby  his 
foot  was  wounded,  etc. 

Fourth,  the  defendant  by  and  through  his 
servant  in  charge  of  the  machine  negligently 
Instructed  and  directed  the  infant,  being  then 
and  there  a  passenger,  to  enter  upon  and 
take  a  place  on  the  machine  while  In  motion, 
thereby,  he  the  infant  precipitated  his  left 
foot  and  leg  In  an  open  space  between  the 
revolving  part  of  the  machine  and  the  sta- 
tionary platform  surrounding  the  same  when 
the  left  foot  and  leg  of  him,  the  infant,  be- 
came jammed,  etc. 

Fifth,  the  defendant  negligently  failed  to 
provide  a  reasonably  safe  machine  in  that 
certain  pieces  were  broken  out  of  the  station- 
ary platform  thereof,  thereby  the  infant  pre- 
cipitated his  left  foot  through  a  hole  in  the 
floor  of  the  stationary  platform,  and  his  left 
foot  and  leg  were  and  became  jammed,  etc 

The  defendant  denies  that  he  or  his  serv- 
ant. In  charge  of  the  machine  at  the  time 
of  the  accident,  was  guilty  of  any  negligence 
that  caused  the  Injury  complained  of;  and, 
moreover,  insists  that  if  there  was  any  negli- 
gence. It  was  the  negligence  of  the  Infant, 
and  not  the  negligence  of  the  defendant 

[1]  You  have  heard  the  contentions  of  the 
parties  and  the  testimony  of  the  witnesses 
Introduced  In  support  of  their  respective  con- 
tentions. We  shall  not  attempt  to  recapitu- 
late the  evidence.  We  are  not  permitted  to 
comment  upon  It,  if  we  would.  You  are  the 
exclusive  judges  of  the  weight  and  value  of 
the  testimony  and  of  the  credibility  of  the 
witnesses.  When  yon  retire  to  s  your  room 
for  deliberation  yon  will  carefully  consider 
the  evidence  adduced  before  yon  In  connec- 
tion with  the  law  announced  to  you  by  the 
conrt,  and,  governed  by  the  law  and  the  evi- 
dence, and  by  that  alone,  cmme  to  your  con- 
clusion npon  the  issue  of  fact*  involved  in 
this  case,  and  return  with  your  verdict  ac- 
cordingly. 

It  is  admitted  that  the  defendant  owned 


and  operated  the  merry-go-round  upon  which 
and  at  the  time  the  accident  occurred,  and 
that  he  was  duly  licensed  to  operate  the 
same. 

[2]  In  an  action  of  this  kind  It  Ur  neces- 
sary that  the  plaintiff  should  both  allege  and 
prove  negligence  on  the  part  of  the  defend- 
ant to  entitle  him  to  a  recovery.  Negligence 
Is  never  presumed.  It  must  be  proved,  and 
the  burden  of  proving  it  rests  upon  the  plain- 
tiff. 

[3]  Negligence  has  been  defined  to  be  a 
failure  to  observe,  for  the  protection  of  the 
interests  of  another  person,  that  degree  of 
care,  precaution  and  vigilance  which  the  cir- 
cumstances justly  demand,  whereby  such 
other  person  suffers  injury. 

[4,  6]  There  Is  no  presumption  of  negligence 
either  on  the  part  of  the  plaintiff  or  on  the 
part  of  the  defendant,  from  the  mere  fact 
that  injury  resulted  to  the  plaintiff  by  rea- 
son of  the  alleged  accident  Whether  there 
was  any  negligence,  at  the  time  of  the  acci- 
dent and  whose,  yon  must  determine  from 
all  the  facts  and  clrcnmstances  of  this  case 
as  disclosed  to  yon  by  the  testimony  of  the 
witnesses. 

[6]  The  negligence  of  the  servant  Mooney, 
In  charge  of  the  machine,  If  any,  that  may 
have  contributed  to  the  accident  would  be 
the  negligence  of  the  defendant,  his  em- 
ployer. 

[71  It  is  the  duty  of  a  person  owning  and 
operating  a  merry-go-round  to  which  the  pub- 
lic is  Invited  to  ride  for  hire  to  provide  for 
them  a  safe  vehicle,  machinery,  appliances, 
guards  and  approaches  for  their  protection 
against  injury,  and  of  such  person  the  law 
exacts  great  care,  diligence  and  skill  in  the 
management  and  operation  of  the  same,  and 
the  use  of  wise  precaution  in  protecting  his 
patrons  from  injury. 

In  the  merry-go-round  in  question,  it  is 
conceded  that  there  were  two  platforms — 
one  stationary  and  the  other  rotary.  In 
considering  the  issues  of  fact,  involved  In 
this  case,  we  instruct  you  that  the  station- 
ary platform  as  well  as  the  rotary  platform 
was  a  part  of  the  meny-go-round.  And  'the 
law  which  we  charge  yotr  applies  alike  to 
both  of  them. 

[I]  Where,  as  in  this  case,  the  testimony 
is  conflicting,  you  should  reconcile  it  if  yon 
can,  but  If  yon  cannot  do  so,  you  should  ac- 
cept as  true  that  part  of  It  which  you  deem 
worthy  of  credit,  and  reject  that  part  of  it 
which  yon  deem  unworthy  of  credit,  having 
due  regard  to  the  opportunity  and  intelli- 
gence of  the  witnesses  to  know  that  to  which 
they  have  testifled,  to  their  demeanor,  can- 
dor, and  apparent  fairness,  and  to  their  in- 
terest or  bias.  If  any. 

Your  verdict  should  be  for  that  party  in 
whose  favor  is  the  preponderance  or  greater 
weight  of  the  evidence. 

[9]  We  are  ccmstralned  to  .remind  you 
again,  gentlemen  of  the  jury,  that  you  should 
decide  this  case  from  the  evidence  as  you. 
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have  heard  It  from  the  witness  stand  con- 
sidered in  connection  with  the  charge  of  the 
court  aix>n  the  law.  You  should  not  be 
drawn  aside  by  the  disputes  or  strictures  of 
counsel  from  the  Issues  of  fact  involved  In 
this  case. 

Briefly  stated  the  contention  of  the  plaln- 
tifr  la  that  the  infant,  on  the  day  of,  and 
Immediately  before,  the  accident,  went  to 
one  Mooney,  a  servant  of  the  defendant,  in 
chai^  of  the  machine,  and  purchased  tickets 
for  himself  and  brother  for  a  ride  upon  the 
machine  and  that  the  servant  directed  him 
then  and  there  "to  go  and  hop  on"  the  ma- 
chine, at  the  time  in  motion,  and,  in  at- 
tempting to  do  as  directed,  he,  the  infant, 
was  Injured  as  you:  have  had  detailed  be- 
fore you.  Mooney,  the  said  servant  of  the 
defendant  admits  that  he  was  in  charge  of 
the  machine  at  the  time  ot  the  accident, 
bat  he  denies  that  the  infant  purchased  tick- 
ets from  him  as  claimed  by  the  plaintiff  or 
that  he  directed  the  child  "to  go  and  hop 
on"  the  machine.  But  he  claims  that  a  short 
time  before  the  accident  the  child  crawled 
under  the  rope  across  the  entrance  to  the 
machine,  and  seeing  the  child  he  took  him 
outside  of  the  rope  and  told  him  to  stay  out- 
side ;  that  be  then  proceeded  to  attend  to  his 
duties  In  and  about  the  operation  of  the  ma- 
chine, when,  very  shortly  thereafter,  he 
heard  the  cry  of  a  child  and  looking  around 
saw  the  child  with  his  foot  caught  between 
the  rotary  and  permanent  platforms;  that 
the  machine  was  stopped  immediately  and 
the  child  was  relieved  from  the  position  In 
which  he  had  been  caught;  that  the  defend- 
ant was  in  the  exercise  of  due  and  proper 
care  In  the  management  of  the  premises  and 
in  the  movement  of  the  machine  at  the  time 
of  the  accident  and  that  the  accident  occurred 
through  the  contributory  negligence  (^  the 
child. 

[10,111  As  to  the  application  of  the  law 
of  contributory  negligence  in  a  case  like 
this  we  Instruct  you  as  follows : 

While  It  Is  a  rule  of  law  that  contributory 
negligence,  on  the  part  of  the  person  in- 
jured, will  defeat  the  recovery  of  damages 
for  the  injury,  yet  such  rule  Is  somewhat 
affected  by  the  relative  rights  and  duties 
of  tile  plaintiff  and  the  defendant  at  the 
time  and  under  the  circumstances  of  the  ac- 
cident, growing  out  of  the  Infancy  of  the 
plaintiff  or  person  Injured.  It  Is  a  well  es- 
tablished rule  of  law  that  the  conduct  of 
children  In  the  matter  of  contributory  neg- 
ligence, should  not  be  governed  by  the  same 
rule  that  governs  adults.  For  while  It  Is 
the  duty  of  the  Infant  to  exercise  ordinary 
care  to  avoid  the  injuries  of  which  he  com- 
plains, ordinary  care  for  him  Is  that  degree 
of  care  whldi  children  of  the  same  age,  of 
ordinary  care  and  pnidence,  are  accustomed 
to  exercise  under  like  circumstances.  But 
this  Is  not  an  Inflexible  rule,  and  is  to  be 
modlOed  according  to  the  maturity  and  ca- 


pacity of  the  infant,  his  ability  to  under- 
stand and  appreciate  the  danger,  and  his 
familiarity  with  all  the  surroundings  and 
conditions  in  each  particular  case,  and  it  Is 
for  the  Jury  to  say  whether  under  all  the 
circumstances  the  Infant  exercised  reason- 
able care.  Weldon  v.  P.,  W.  &  B.  B.  R.  Co., 
2  Pennewlll,  11,  43  Atl.  156;  Tully's  Adm'r 
V.  P.,  W.  &  B.  B.  B.  Co.,  8  Pennewlll,  466, 
50  Atl.  95. 

[12]  While  a  particular  act  committed  by 
an  Infant  of  a  discerning  age  might  clear- 
ly constitute  contributory  negligence,  yet.  If 
the  same  act  should  be  committed  by  an  In- 
fant of  less  discernment,  it  might  not  con- 
stitute contributory  negligence.  Neverthe- 
less, if  such  infant  places  himself  in  a  posi- 
tion of  peril,  although  he  may  be  unable  to 
comprehend  and  appreciate  the  danger  to 
which  he  is  exposed,  and  should  sustain 
Injuries  In  consequence  thereof,  the  person 
Injuring  him  under  such  circumstances 
would  not  be  liable  therefor,  if,  by  the  exer- 
cise of  due  and  reasonable  care,  he  could 
not  have  observed  the  perilous  position  ot 
the  Infant  and  prevoited  Injury  to  him. 
Goldstein  v.  People's  Ry.,  6  Pennewlll,  306, 
60  Atl.  975. 

If  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant,  or  his  serv- 
ant, failed  to  perform  any  of  the  duties  re- 
quired of  him  by  the  law  as  we  have  de- 
fined them  to  yon,  which  failure  proximate- 
ly contributed  to  the  injury  complained  of 
without  contributory  negligence  on  the  part 
of  the  Infant  In  the  sense  we  have  before 
charged  yon,  your  verdict  should  be  for  the 
plaintiff. 

If,  however,  you  find  that  the  defendant 
and  his  servant  have  performed  the  duties 
Imposed  by  law  which  we  have  likewise  de- 
fined to  you,  and. were,  therefore,  not  guilty 
of  any  negligence,  or  being  without  negli- 
gence, the  servant  Mooney  was  attending  to 
his  lawful  business  on  and  about  the  ma- 
chine, and  did  not  observe  the  danger  into 
which  the  infant  may  have  placed  himself 
and  for  that  reason  failed  to  prevent  the  In- 
jury, your  verdict  should  be  for  the  defend- 
ant. 

[13]  If  you  are  satisfied  by  a  preponder- 
ance, that  is,  the  weight  of  the  evidence, 
taking  Into  consideration  all  the  facts  and 
circumstances  of  the  case  that  John  C.  Lln- 
thlcum  of  H.,  the  Infant,  was  Injured  as  the 
result  of  the  accident  complained  of,  and 
was  caused  by  the  negligence  of  the  defend- 
ant, without  fault  on  the  part  of  the  Infant 
(therein  considering  his  age,  intelligence  and 
familiarity  with  the  surroundings)  then  your 
verdict  should  be  for  the  plaintiff  for  such 
a  sum  as  in  your  judgment  from  the  testi- 
mony will  reasonably  compensate  the  said 
John  C.  Ltnthlcum  of  H.,  the  infant,  for  his 
Injuries,  including  therein  his  pain  and  suf- 
fering in  the  past,  and  such  as  may  come 
to  him  In  the  future,  and  for  permanent  In- 
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Juries  recetved.  If  any,  resulting  from  the 
accident. 

Verdict  for  defendant. 


(2  Boyce,  848) 
ROB  (WRIGHT,  Tenant)  ▼.  DOB  ex  dem. 
TOWN  OP  SEAFORD. 

(Supreme  Court  of  Delaware.    June  20,  1911.) 

1.  EJECTMKNT   (i    81*)   —    ISBUBB  —    CONBKNT 

Rule. 

Where  a  proper  content  rule  ia  entered  by 
a  defendant  in  ejectment,  defendant  thereby  con- 
fesses the  fictitious  lease  averred  by  the  real 
plaintiff,  the  entry  of  the  fictitious  casual  ejec- 
tor, and  ouster  by  the  latter  of  the  fictitious 
lessee  of  the  real  plaintiff,  so  that  such  aver- 
ments need  not  be  proved ;  the  only  question 
remaining  to  be  tried  being  the  title  to  the  land 
mentioned  in  the  declaration  and  in  the  rule. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  220,  221 ;   Dec.  Dig.  {  81.*] 

2.  Ejectment  (§  9*)-;TiTtjt  Required. 

In  ejectment,  plaintiff  must  prevail  on  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  or  a  defect  in  the  title  of  bis  adversary. 
[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  16-29;    Dec.  Dig.  g  9.*] 

8.  Charities  (J  83*)  —  Trustees  —  Pubuo 

Chabitt. 

Where  an  owner  of  land  conreyed  the  same 
to  aeven .  trustees,  to  be  used  as  a  burying 
ground,  and  after  the  death  of  the  last  surviving 
trustee,  without  another  being  appointed  or 
elected,  the  Legislature  passed  Act  March  16, 
1909  (25  Del.  Laws,  c.  197),  providing  that  all 
the  estate  vested  in  the  trustees  under  such  deed 
should  be  vested  in  defendant  town  to  carry  out 
the  provisions  of  the  trust  the  le^al  title  to  the 
land  vested  in  the  town,  and  not  in  the  personal 
representative  of  deceased's  surviving  trustee; 
the  General  Assembly  having  power  to  transfer 
the  legal  title  to  land  held  in  trust  for  public 
purposes  from  one  body  or  set  of  persons  hold- 
ing title  to  another,  or  to  a  particular  corpora- 
tion. 

[Ed.    Note.— For   other   cases,    see   Charities, 
Gent.  Dig.  §§  68-74;   Dec.  Dig.  i  33.*] 

4.  Charities  (|  33*)  —  Trustees  —  Appoint- 
ment OF  Successors— CoNVBTAHCB— Neces- 
sity. 

Where,  after  the  death  of  a  sole  surviving 
trustee,  to  whom  land  bad  been  conveyed  for 
cemetery  puiposes,  the  Legislature,  by  Act 
March  15,  1909  (25  Del.  Laws,  c.  197),  vested 
the  title  in  the  town  no  actual  conveyance  of 
the  property  was  essential. 

[Ed.    Note. — For    other  cases,   see  Charities, 
Cent.  Dig.  S!  68-74 ;   Dec.  Dig.  g  33.*] 

6.  Charities  (g  20*)— Trust  for  Town— Trus- 
tees—Power  to  Hold  Title. 
Seaford  Town  Charter  (23  Del.  Laws,  e. 
194)  S  6,  providing  that  the  town  may  purchase 
and  hold  lands,  tenements,  and  hereditaments  in 
fee  simple  or  otherwise,  and  may  do  all  other 
things  which  a  body  corporate  may  lawfully  do 
to  carry  out  the  objects  of  the  act,  conferred  on 
the  town  legal  capacity  to  take  title  to  property 
located  in  the  town,  and  previously  conveyed  to 
trustees,  since  deceased,  for  a  public  buryin°: 
ground. 

[Ed.    Note.— For   other   cases,   see   Charities, 
Cent.  Dig.  g  30 ;   Dec.  Dig.  g  20.*] 

6.  Charities  (g  20*)- Trustees— Municipai. 
Corporation — Authority. 

Act  March  15,  1909  (25  Del.  Laws,  c.  197), 
providing  that  all  title  previously  vested  in  trus- 


tees under  a  deed  to  certain  real  estate  for  ceme- 
tery purposes  shall  be  vested  in  the  town  of  S. 
to  carry  out  the  provisions  of  the  trust,  having 
been  duly  passed,  constituted  an  amendment  of 
the  town's  charter,  so  as  to  confer  power  on 
the  town  to  take  title  to  the  property,  if  such 
power  did  not  previously  exist. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  g  30 ;   Dec.  Dig.  g  20.*] 

7.  Evidence  (g  332*)  —  Documentary  Evi- 
dence—Judicial Record. 

Where  a  town,  having  succeeded  to  the  titl« 
of  certain  cemetery  property,  conveyed  in  trust 
for  cemetery  purposes,  brought  ejectment  to  re- 
cover a  part  of  the  land  from  a  trespasser,  the 
record  of  the  Court  of  Chancery,  showing  the 
appointment  of  the  town  as  trustee,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  1237-1246 ;  Dec.  Dig.  §  832.*] 

8.  Charities  (g  33*)  — Death  of  Trustee — 
Holder  of  Legal  Title— Powers. 

Where,  after  the  death  of  a  sole  surviving 
trustee  of  land  conveyed  for  cemetery  purposes, 
the  legal  title  became  vested  in  the  town  by  Act 
March  16,  1909  (25  Del.  Laws,  c.  197),  in  trust, 
the  town  had  power  to  maintain  ejectment 
against  a  trespasser,  whether  authorized  to  act 
as  trustee  or  not 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  gg  68-74 ;   Dec.  Dig.  g  33.*] 

9.  Charities  (g  20*)— Trustees— Qualifioa- 
TioN— Municipal  Corporation. 

A  municipal  corporation  was  not  disquali- 
fied to  act  as  trustee  of  land  conveyed  in  trust 
for  cemetery  purposes,  under  the  rule  that  there 
is  no  inherent  disqtialification  in  a  municipal 
corporation  to  execute  a  public  charitable  trust 
of  a  character  not  repugnant  to  Its  charter  or 
general  purposes. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  SO;   Dec.  Dig.  g  20.*] 

Ejectment  by  John  Doe,  on  the  demise  of 
the  town  of  Seaford,  a  corporation  and  trus- 
tee of  Boachim  Burial  Ground,  against  Rich- 
ard Roe,  casual  ejector,  and  Jesse  A.  Wright, 
tenant  In  possession.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  CURTIS,  Ch.,  PENNBWILL, 
C.  J.,  and  WOOLLET,  J. 

White  &  Tunnell  and  D.  J.  Layton,  Jr.,  for 
plaintiff  in  error.  Wblley  &  Jones  and 
Charles  W.  Cullen,  for  defendant  In  error. 

CURTIS,  Cb.  (delivering  the  opinion  of  the 
court).  The  action  in  the  court  below  was 
one  of  ejectment  brought  by  the  town  of  Sea- 
ford, a  municipal  corporation,  as  trustee  of 
Boachim  Burial  Ground,  to  recover  possession 
of  the  burial  ground  In  the  town  of  Seaford. 
The  pleadings  are  not  in  the  record  filed  In 
the  Supreme  Court,  but  it  is  to  be  assumed 
that  they  were  In  the  usual  and  proper  form 
In  such  cases.  Including  the  consent  rule.  To 
prove  Its  case  the  plaintiff  put  in  evidence 
a  deed  from  James  Conwell  to  Henry  Little 
and  six  other  persons,  dated  April  29,  1818, 
duly  recorded,  whereby  a  lot  of  land  in  Sea- 
ford was  conveyed  to  the  grantees,  and  to 
their  successors  to  be  elected  as  therein  men- 
tioned, as  trustees  In  trust  for  certain  pur- 
poses declared,  viz.:   (1)  For  a  public  burial 
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ground  and  (2)  for  building  thereon  a  house 
for  worship,  to  be  erected  by  contribntlons  to 
be  received.  Authority  was  given  to  the 
trustees  to  sell  and  convey  the  church  build- 
ing, when  erected,  and  the  ground  upon  which 
it  should  stand,  and  the  disposition  of  tbe 
proceeds  of  sale  was  provided  for.  Vacan- 
cies In  the  trustees  were  to  be  filled  by  the 
"subscribers,"  meaning  evidently  those  per- 
sons who  should  contribute  to  the  cost  of 
erecting  the  meeting  house.  From  plots  in- 
troduced in  evidence,  and  the  testimony  ad- 
duced, as  well  as  by  the  statements  of  coun- 
sel, it  appears  that  tbe  meeting  house  and 
the  land  on  which  it  stands  was  sold  and 
conveyed  some  years  prior  to  1909,  and  Is  not 
now  involved  in  this  action,  the  premises 
claimed  by  the  lessor  of  the  flctitions  plain- 
tiff in  the  action  being  only  the  remaining 
portion  of  the  land  conveyed  by  James  Con- 
well,  the  part  nsed  as  a  public  burial  ground, 
or  cemetery. 

By  an  act  approved  March  16,  1909  (Vol. 
25,  c.  197,  Laws  Delaware)  the  Oeneral  As- 
sembly enacted,  as  follows: 

"That  all  the  estate,'  right,  title,  power  and 
authority  vested  in  tbe  trustees  under  and 
by  a  deed  of  trust  •  •  •  from  James 
Conwell  to  Henry  Little  and  others,  trustees 
and  their  successors  in  trust  for  a  public 
borlal  ground,  be  and  tbe  same  is  hereby 
vested  in  the  town  of  Seaford,  Sussex  coun- 
ty and  state  of  Delaware  for  the  purpose  of 
carrying  out  the  provisions  of  said  trust." 

The  preamble  to  the  act  recited  that  the 
original  trustees  were  long  since  dead;  that 
no  new  trustees  could  be  legally  elected  un- 
der the  deed  of  trust;-  that  no  one  had  au- 
thority to  protect  the  burial  ground  from 
desecration;  and  that  the  town  of  Seaford 
had  desired  authority  to  assume  control  of 
the  cemetery. 

The  plaintiff  below  further  offered  in  evi- 
dence the  record  of  the  appointment  by  the 
Chancellor  of  the  town  of  Seaford  as  trustee 
of  the  burial  ground,  and  admission  of  tbe 
record  was  objected  to  by  the  defendant  on 
the  ground  that  the  town  of  Seaford  was  not 
competent  to  act  as  trustee,  though  the  de- 
fendant's attorney  expressly  admitted  that 
the  appointment  had  been  made.  After  argu- 
ment the  court  below  admitted  the  record 
showing  the  petition  of  the  town  of  Sea- 
ford to  be  appointed  trustee,  and  its  appoint- 
ment by  the  Chancellor.  Exception  having 
been  taken  to  the  admission  of  this  evidence, 
it  is  assigned  as  error,  being  the  third  as- 
signment of  error.  The  record  of  the  Court 
of  Chancery  is  not  part  of  the  record  filed  in 
this  court. 

No  evidence  was  offered  by  the  defendant. 
His  motion  for  binding  instructions  to  the 
Jury  for  a  verdict  for  the  defendant  was  re- 
fused; a  motion  of  the  plaintiff  for  binding 
instructions  for  a  verdict  for  the  plaintiff 
was  granted ;  and  pursuant  thereto  a  verdict 
for  the  plaintiff  was  rendered  that  the  de- 
fendant was  guilty  of  tlie  trespass  in  eject- 


ment A  bill  of  exceptions  having  been  al- 
lowed, the  case  is  before  the  court  on  the 
writ  of  error,  there  being  three  assignments 
of  error:  (1)  In  not  directing  a  verdict  for 
the  defendant ;  (2)  in  directing  a  verdict  for 
the  plaintiff;  (3)  in  admitting  tbe  record  of 
the  appointment  of  the  town  by  the  Chancel- 
lor to  be  trustee. 

(1,21  Assuming  that  the  proper  pleadings 
were  had  in  the  court  below,  by  the  entry  of 
the  consent  rule  the  defendant  confessed  the 
fictitious  lease  averred  by  the  real  plaintiff, 
the  town  of  Seaford,  In  Its  declaration,  the 
entry  of  the  fictitious  casual  ejector,  and  tbe 
ouster  by  the  latter  of  the  fictitious  lessee  of 
the  real  plaintiff,  and  therefore  as  these  aver- 
ments and  incidents  to  the  suit  need  not  have 
been  proved  at  the  trial,  the  only  question  re- 
maining to  be  tried  was  that  of  the  title  to 
the  land  mentioned  in  the  declaration  and 
In  the  consent  rule.  WooUey  on  Delaware 
Practice,  §  1599 ;  Armstrong's  Lessee  v.  Tim- 
mons,  3  Har.  342,  344.  In  ejectment  the 
plaintiff  must  prevail  on  the  strength  of  his 
own  title,  and  not  upon  the  weakness  or  de- 
fect in  the  claim  of  his  adversary. 

[3]  In  this  action  of  ejectment,  then,  the 
sole  question  for  decision  is,  did  the  town  of 
Seaford  have  title  to  the  land?  By  the  deed 
of  James  Conwell,  made  in  1818,  the  title 
became  vested  in  the  seven  grantees,  in  trust, 
and  all  of  them  being  deceased  and  no  one 
having  been  appointed  or  elected  as  their 
successors,  the  legal  title  to  the  land  would 
have  descended  or  been  cast  by  operation 
of  law  upon  the  representative  of  the  last 
surviving  trustee.  By  the  Act  of  Assembly 
of  1909  the  legal  title  to  the  land  was  dear- 
ly and  specifically  vested  In  the  town  of  Sea- 
ford, as  a  municipal  corporation,  and  if  the 
town  liad  legal  power  to  take  title  to  land, 
tbe  effect  of  the  statute  was  to  divest  tbe 
title  of  the  representatives  of  the  deceased 
trustees,  whoever  they  were  and  however 
they  may  have  acquired  title,  without  the 
need  of  a  conveyance  from  such  representa- 
tives. 

[41  There  can  be  no  question  but  that  the 
General  Assembly  may  by  an  act  so  transfer 
the  legal  title  to  land  held  in  trust  for  pub- 
lic purposes  from  one  body  or  set  of  persons 
holding  the  legal  title  to  another  body  or 
set  of  persons,  or  to  a  particular  corporation, 
to  hold  the  land  for  the  same  purposes  and 
under  the  same  trusts,  and  in  such  cases  an 
actual  conveyance  of  the  legal  title  is  un- 
necessary. So  here,  the  legal  title  to  the 
land  was  by  tbe  act  of  1909  transferred  from 
a  quasi  public  body,  the  original  trustees, 
and  the  representative  of  the  surviving  trus- 
tee, to  another  body,  a  municipal  corpora- 
tion, if  the  latter  had  power  to  take  the  ti- 
tle. Whether  the  town  had  authority  to 
administer  the  trust  is  another  question  to 
be  considered  later. 

[6]  The  town  of  Seaford  has  power  to  take 
and  bold  the  legal  title  to  land.  By  Its 
charter  of  1905  ^  Del.  Laws,  e.  194),  re> 
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placing  prior  acts,  the  corporation  was,  by 
section  6  empowered,  among  other  things,  as 
follows : 

"♦  •  •  And  may  purcbase,  take,  hold, 
and  enjoy  lands,  tenements  and  heredita- 
ments in  fee  simple  or  otherwise,  and  also 
goods  and  chattels,  rights  and  credits,  alien, 
grant,  devise  and  dispose  of  the  same  as 
they  may  deem  proper,  and  may  do  all  oth- 
er things  which  a  body  politic  and  corporate 
may  lawfully  do  to  carry  out  and  effect 
the  objects  and  purposes  of  this  act" 

[I]  This  provision  of  section  six  of  the 
charter,  above  quoted,  is  broad  enough  to 
give  to  the  town  the  legal  capacity  to  take 
the  legal  title  cast  upon  it  by  the  act  of 
1909  relating  to  the  cemetery.  But  even  if 
it  did  not,  the  act  of  1909  operated  to  amend 
the  charter  of  the  town  to  give  It  power  to 
take  the  title  to  the  land  In  question,  though 
It  was  not  enacted  specifically  as  an  amend- 
ment, the  act  of  1909  having  been  passed 
by  the  constitutional  proportion  of  the  mem- 
bers of  each  house.  Furthermore,  by  the 
act  approved  March  29,  1905  (section  1, 
c.  197,  vol.  23,  Laws  of  Delaware),  the  ap- 
pointment of  the  town  of  Seaford  by  the 
Chancellor  to  be  trustee  of  the  Boachlm 
Burial  Ground,  the  surviving  trustee  there- 
of having  theretofore  died,  vested  in  the 
new  trustee  the  legal  title  to  the  trust  prop- 
erty without  a  conveyance  thereof  by  the 
representatives  of  Oie  surviving  trustee,  pro- 
vided the  town  of  Seaford  was  capable  of 
acting  as  such  trustee.  [7]  The  record  of  the 
Court  of  Chancery  showing  that  the  Chan- 
cellor had  appointed  the  town  of  Seaford 
to  be  trustee  of  the  land  In  question  was 
surely  admissible  In  evidence  to  show  the 
right  of  the  i^aintier  to  maintain  the  action 
of  ejectment  It  need  not  of  course,  be  con- 
sidered whether  the  order  of  the  Chancellor 
was  necessary  or  not  for  the  purpose.  There- 
fore, as  the  legal  title  to  the  land  In  ques- 
tion was  by  the  statutes  in  question  actually 
vested  in  the  town  of  Seaford,  it  had  a  right 
to  maintain  the  ejectment  and  the  Only 
point  at  issue  in  the  cause,  that  of  the  le- 
gal title  of  the  lessor  of  the  plalntlfT,  was 
determined  In  its  favor.  The  plaintiff  below 
was  entitled  to  and  obtained  a  verdict  upon 
the  strength  of  its  own  title.  There  was  no 
error,  then,  In  the  refusal  of  the  court  to 
instruct  the  Jury  to  bring  In  a  verdict  for 
the  defendant  or  In  ordering  a  verdict  for 
the  plaintiff  below. 

The  plaintiff  in  error  contended,  however, 
that  though  appointed  by  the  act  of  1909  to 
be  trustee,  the  town  of  Seaford  was  not  by 
that  or  any  other  act  empowered  to  act  as 
trustee.  This  was  urged  presumably  as  a 
reason  why  the  town  had  not  the  right  to 
maintain  the  action  of  ejectment  But  the 
consequence  do^s  not  follow. 

It  appears  from  the  record  that  the  de- 
fendant, without  authority  or  right,  and  as 
a  trespasser,  encroached  upon  the  ancient 
burial  ground,  occupied  the  part  in  question 


for  commercial  purposes  by  erecting  thereon 
an  engine  room,  pump  room  and  Ice  storage 
house,  and  thereby  desecrated  it  and  sub- 
jected it  to  a  use  wholly  Inconsistent  with 
the  general  purpose  for  which  the  land  was 
dedicated  by  the  original  grantor.  Under 
these  circumstances  it  was  the  duty  of  the 
town,  as  the  holder  of  the  legal  title,  to  ih-o- 
tect  the  trust  property. 

[I]  Where,  upon  the  death  of  a  sole  or 
surviving  trustee^  the  legal  title  to  the  tnist 
property  is  cast  upon  the  representatives  of 
the  deceased  trustee,  though  the  latter  suc- 
ceeds to  the  title  only  and  not  to  the  office, 
it  Is  his  duty  to  protect  and  preserve  the 
trust  property  until  there  be  a  new  trustee. 

1  Perry  on  Trusts,  {  344.  Therefore,  even 
If  the  town  of  Seaford  was  not  competent 
to  execute  the  trust  it  had  the  right  and 
power,  and  perhaps  the  duty,  to  bring  and 
maintain  the  suit  to  protect  and  preserve 
the  trust  property  from  the  unlawful  en- 
croachment of  the  defendant  thereon,  and 
his  injurious  occupation  thereof.  Further- 
more, in  bringing  the  suit  the  town  of  Sea- 
ford was  directly  carrying  out  the  manifest 
purpose  of  the  act  of  1909,  by  which  the  le- 
gal title  to  the  cemetery  was  vested  in  the 
town  as  trustee,  In  order  that  it  might  pro- 
tect the  cemetery  from  desecration,  and  ter- 
minate the  occupation  of  it  for  commercial 
purposes.  That  thla  was  the  purpose  of  the 
act  Is  quite  clearly  Implied  from  the  pre- 
amble to  it  It  is  concluded,  then,  that  by 
necessary  Implication  the  power  to  act  as 
trustee,  at  least  to  the  extent  of  protecting 
the  trust  property,  was  conferred  on  the 
town  of  Seaford.  But  even  broader  iKtweni 
were  undoubtedly  conferred  upon  the  town 
of  Seaford  by  the  act  of  1909,  and  full  au- 
thority  and  duty  to  administer  the  trust  by 
it  conferred  and  imposed  upon  the  town. 

[9]  There  Is  no  Inherent  disqualiiication  or 
incompetency  In  a  municipal  corporation  as 
such  to  execute  and  administer  a  public 
charitable  trust  of  a  character  not  repug- 
nant to,  or  inconsistent  with.  Its  charter,  or 
general   purposes.     Vidal  v.  Olrard's  Kx'r, 

2  How.  127,  11  L.  Bd.  205.  The  trust  re- 
specting the  land  In  question  Is  a  public 
charitable  trust  (Trustees  of  New  Castle 
Common  v.  Megginson  [Supreme  Court  of 
Delaware]  77  Atl.  566);  and  the  execution  of 
it  Is  not  repugnant  to,  or  Inconsistent  with, 
any  provision  of  the  charter  of  the  town  or 
Seaford,  or  any  purpose  for  which  the  char- 
ter was  obtained,  but  on  the  contrary  Is  In 
accord  therewith. 

The  object  of  the  act  of  1909  was  express- 
ed in  Its  title,  "An  act  constituting  the  town 
of  Seaford  trustee  for  the  Boachlxn  Burial 
Ground,"  and  by  it  the  legal  title  to  the 
land  was  vested  In  the  town  "for  the  pur- 
pose of  carrying  out  the  provisions  of  sftKl 
trust."  Such  words  in  the  clearest  manner 
conferred  the  power  and  Imposed  the  duty 
on  the  corporation  to  fully  execute  the  trust 
created  by  the  deed  of  James  Conwell,  ana 
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the  brlBglng  of  the  action  of  ejectment  was 
a  proper  exerdee  of  the  powers  conferred 
upon  It,  to  terminate  thereby  the  unlawful 
encroachment  by  the  defendant  upon  the 
trust  property.  To  act  aa  trustee  of  the 
borlal  ground  was  a  right  given  and  dnty  Im- 
posed by  the  statute,  and  by  necessary  im- 
pllcatton  power  was  conferred  on  the  town 
to  make  the  right  available  and  to  enable  It 
to  discharge  the  duty  so  imposed.  Suther- 
land on  Statutory  Construction,  343. 

Inasmuch,  therefore,  as  the  plaintiff  In  the 
ejectment  had  the  legal  title  to  the  land  In 
question,  had  a  right  to  bring  the  suit  and 
was  vested  with  iwwer  to  execute  the  trust 
respecting  the  land,  the  court  below  was 
ri^t  (1)  in  admitting  evidence  of  the  ap- 
pointment of  the  town  of  Seaford  as  trustee 
by  the  Chancellor;  (2)  in  refusing  to  di- 
rect a  verdict  for  the  defendant;  and  (S) 
in  directing  a  verdict  for  the  i^aintlff. 

The  judgment  of  the  court  below  Is  af- 
Himed.  ^ 

C!a  Pa.  284) 

RODHLL  V.  ADAMS. 

(Supreme   Court   of  Pennsylvania.     April   10, 

1911.) 
1.  Master  ahd  Sebvani?  (  238*)— iHjrBT  to 
Sbbvant— Dkfective  Appliances  —  Choios 

BT   SeBVANT. 

In  an  action  by  an  employ^  afninat  his  em- 
ployer to  recover  for  personal  injurlee.  a  non- 
cnit  \eld  properly  entered  where  appliances 
claimed  to  be  defective  had  been  selected  by 
tiie  employ^ 

[Ed.  Note. — ITor  other  cases,  see  Master  and 
Servant,  Cent  Wg.  {  701;    Dee.  Dig.  {  238.»] 

S.  Neougekcx  (8  119*)— Pleadiho  and  Pboov 

— Vabiawce. 

In  an  action  for  negligence,  the  cause  of 
acHon  shovra  must  be  the  same  as  the  one  al- 
leged. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {|  200-216;   Dec.  Dig.  |  119.*] 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
addphla  Count}'. 

Action  by  Harry  A.  Rodell  against  Daniel 
Adams.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,  JJ. 

Myles  Hlggins,  for  appeOant  Fazson 
Deeter,  E.  Clinton  Rhoads,  and  John  C.  Bell, 
for  appellee. 

PER  CURIAM.  [1]  The  plainUff  was  In- 
jured by  the  breaking  of  an  emery  wheel  on 
which  he  was  grinding  tools.  He  was  a  skill- 
ed workman,  with  some  20  years  experience 
in  the  use  of  emery  wheels.  .  He  had  selected 
the  wheel  from  the  stodt  in  the  factory  and 
placed  it  on  the  machine  on  which  it  was 
operated.  The  negligence  alleged  In  the  plain- 
tiff's statement  of  claim  was  that  the  wheel 
was  defective  and  known  by  the  defendant 
to  I>e  so.    The  only  testimony  In  support  of 


this  allegation  was  that  the  arbor  was  too 
light  for  the  wheel.  The  only  effect  of  this 
was  that  the  wheel  vibrated  and  made  the 
grinding  of  tools  more  difficult.  It  did  not 
make  the  use  of  the  wheel  unsafe.  The  plaln- 
tlfl,  who  used  the  wheel  daily,  testified  that 
he  had  told  his  employer  that  it  was  difficult 
to  grind  tools  on  the  wheol,  but  that  he  had 
not  Biwken  of  its  being  dangerous,  and  that 
be  did  not  believe  it  was  dangerous.  His 
only  objection  was  on  the  ground  of  incon- 
venience, not  of  danger.  The  plaintiff's  testi- 
mony made  an  end  of  his  case.  If  he,  a 
skilled  workman,  did  not  consider  the  wheel 
dangerous,  his  employer  had  no  reason  to  be- 
Ueve  it  dangerous.  Moreover,  there  was  no 
evidence  that  the  wheel  was  dangerous,  or 
that  the  accident  resulted  from  the  use  of  a 
light  arbor. 

[2]  There  was  an  attempt  at  the  trial  to 
set  up  other  grounds  of  negligence,  not  al- 
leged in  the  statement  This  could  not  be 
done.  It  is  not  enough  that  a  cause  of  action 
be  shown ;  It  must  be  the  cause  alleged. 

The  judgment  is  affirmed. 

(231  Pa.  SOT) 

NORTH  SHORE  R.  CO.  v.  PENNSYLVANIA 
00. 

(Supreme  Court  of  Pennsylvania.    April  10, 
1911.) 

Appeal  and  Ebrob  (§  874*)— Review- Pbe- 

LiMiNABT  Injunction. 

Where  there  was  sufBcient  ground  for 
awarding  a  preliminary  injunction,  the  court 
on  appeal  will  not  consider  the  merits  until  the 
cases  are  presented  after  final  hearing. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  g  874.*] 

'Appeal  from  Court  of  Common  Pleas, 
Beaver  Couuty.  ^ 

Actions  by  the  North  Shore  Railroad  Com- 
pany against  the  Pennsylvania  Company. 
Decrees  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  a  J.,  and  BROWN, 
ME8TREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

W.  A  McConnel,  for  appellant  Arthur 
E  Bamett  and  James  L.  Hogan,  foi^  appellee. 

PER  CURIAM.  These  appeals  are  from 
decrees  continuing,  until  further  order  of 
the  court,  preliminary  injunctions  restrain- 
ing the  defendant  from  interfering  with  the 
connection  of  the  tracks  of  the  plaintiff's 
road  with  its  own  and  from  entering  on  the 
plaintiff's  right  of  way.  They  relate  to  the 
same  subject-matter  and  were  argued  to- 
gether. Appareitly  there  was  sufficient 
ground  for  the  action  of  the  court  In  award- 
ing the  Injunction,  and  there  is  no  reason 
why  this  court  should  d^art  from  the  es- 
tablished practice  not  to  consider  the  merits 
until  the  cases  are  presented  after  final  hear- 
ing in  the  common  pleas. 

The  appeals  are  dismissed. 
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OOJJMONWEALTH  v.  HICKMAN. 

(Supreme  Conrt  of  Pennsylvania.    April  10, 

1911.) 

1.  Cbiminai,  Law  (g  1156*)  —  Revikw  —  Bk- 
rusAL  oir  New  Tkiai.. 

The  conclusion  of  a  trial  court  overruling  a 
motion  for  new  trial,  based  on  alleged  miscon- 
duct of  a  juror,  will  not  be  disturbed  on  appeal, 
except  for  manifest  error. 

iEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3067-3071;  Dec.  Dig.  { 
1156.*] 

2.  CitnnNAL    Law    (|    730»)  —  Remarks    o» 
COUNSBTi— Habxiless  Ebbob. 

A  conviction  of  murder  will  not  be  reversed, 
though  the  remarks  of  the  district  attome;^  sug- 
gested that  the  court  share  the  responsibility  of 
a  conviction  with  them,  where  the  court  prompt- 
ly corrected  the  statement,  and  gave  a  clear  in- 
struction on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1693;   Dec.  Dig.  g  730.*] 

Appeal  from  Court  of  Oyer  and  Termlaer, 
Beaver  County. 

Cbarles  E.  Hickman  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

J.  Sbarp  Wilson  and  D.  A.  Nelson,  for 
appellant  J.  Blaine  McGonn,  Dist  Atty., 
and  J.  Rankin  Martin,  Aast  Dist  Atty.,  for 
the  Commonwealth. 

FELL,  0.  J.  [1]  There  was  no  denial 
that  the  appellant  killed  bis  wife,  and  no  ex- 
ceptions were  taken  at  the  trial  to  the  rul- 
ings of  the  court  on  the  evidence,  nor  to 
the  Instructions  to  the  Jury.  The  effort  of 
the  learned  counsel  was  to  reduce  the  de- 
gree of  murder  by  proof  that  the  appellant's 
mind  was  clouded  by  intoxication  and  that 
there  was  no  deliberate  and  premeditated  at- 
tempt to  take  life.  The  assignments  of  er- 
ror relate  to  the  overruling  of  a  motion  for 
a  new  trial,  based  on  the  charge  of  miscon- 
duct of  a  juror  and  on  statements  made  by 
the  prosecuting  attorney  In  addressing  the 
Jury.  The  misconduct  alleged  was  that  a 
Juror,  who  on  his  voir  dire  bad  testified 
that  be  had  not  formed  or  expressed  an 
opinion  of  the  guilt  or  Innocence  of  the  pris- 
oner, had  In  fact  expressed  an  opinion  that 
be  was  guilty  and  that  he  should  be  hang- 
ed. This  matter  was  largely  wltUn  the  dis- 
cretion of  the  trial  Judge,  and  his  conclusion 
would  not  be  disturbed,  exc^t  for  manifest 
error.  Be  investigated  the  charge,  and. 
found  it  was  not  sustained,  and  we  find  that 
his  conclusion  was  fully  warranted  by  the 
testimony. 

[2]  In  the  argument  to  the  Jury  the  pros- 
ecuting attorney  said :  "The  court  stands  be- 
tween the  Jury  and  the  prisoner.  There  are 
13  Jurors  In  the  trial  of  this  case,  and,  If 
the  Jury  makes  a  mistake,  the  court  will 
correct  It     The  court  will  have  the  testi- 


mony all  written  out,  and  will  review  It." 
At  this  point  he  was  Interrupted  by  an  ob- 
jection, and  the  Judge  said:  "The  court 
merely  pronounces  the  sentence.-  It  Is  for 
the  jury  to  find  whether  or  not  the  prisoner 
is  guilty  or  not  guilty  of  the  offense."  The 
attorney  then  said:  "I  stlU  say  that  If  a 
mistake  In  the  law  has  been  made,  on  mo- 
tion, your  honor  would  overrule  the  verdict" 
The  Judge  added:  "The  court  corrects  mat- 
ters of  law.  If  any  mist^e  In  the  law  has 
been  made  by  the  court.  It  Is  for  the  Jury 
to  find  the  facta.  They  are  Judges  of  both 
the  law  and  the  facts  In  a  trial  of  this  kind. 
We  suggest  that  the  argument  be  modified." 

The  remarks  of  the  prosecuting  attorney 
are  open  to  the  very  grave  objection  that 
tbey  suggested  to  tbe  Jurors  a  division  of  the 
responsibility  which  rested  upon  them,  and 
would  tend  to  make  them  less  careful  in 
reaching  a  conclusion.  We  cannot,  how- 
ever, believe  that  in  view  of  the  prompt 
correction  by  the  trial  Judge,  and  his  clear 
and.  full  Instruction  on  the  subject,  that  tbe 
appellant  was  In  any  way  prejudiced.  We 
find  no  reversible  error  In  any  of  the  assign- 
ments. 

The  Judgment  Is  affirmed,  and  the  record 
Is  remitted  for  the  purpose  of  execution. 

on  Pa.  S08) 

SMITH  V.  CHESTER  TRACTION  CO. 

(Supreme  Court   of   Pennsylvania.     April   10, 
1911.) 

Master  and  Skbvant  (g  286*) — Injttbieb  to 
Sebvant— Defective  Apfuanoes. 

In  an  action  for  injuries  to  a  motorman, 
caused  by  an  electric  shock  resulting  from  a  de- 
fective controller,  whether  defendant  was  negli- 
§ent  in  sending  him  out  with  a  car  in  such  con- 
ition  held  a  question  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  1010-1050;  Dec  Dig.  | 
286.*] 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  Edwin  F.  Smith  against  tbe 
Chester  Traction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

J.  B.  Hannum,  for  appellant.  J.  De  Hav- 
en Ledward  and  Joseph  H.  Hinkson,  for  ap- 
pellee 

PER  CURIAM.  The  plaintiff  was  a  mo- 
torman on  the  defendant's  road,  and  watt 
Injured  under  the  following  circumstances: 
Early  In  the  morning  be  was  directed  by 
the  dispatcher  to  take  a  car,  that  bad  a  con- 
troller on  either  end,  from  the  bam  ov&e  a 
route  some  seven  miles  In  I^igth.  He  ran 
the  car  several  squares,  to  a  point  where 
tbe  track  connected  with  another  track 
which  he  was  to  take.  He  then  went  to  tbe 
other  end  of  the  car,  and  when  he  took  hold 


•For  other  cases  see  same  topic  and  section  NUHBBR  In  Dec.  Dig.  *  Am.  Dig.  Ke7  No.  Series  &  Rep'r  Indexes 
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of  the  controller  he  received  a  Blight  electric 
shock.  He  Informed  the  conductor  of  this, 
and  was  told  by  him  to  go  on  to  a  place 
where  he  coald  telephone  for  another  car. 
As  he  went  on,  the  condition  of  the  con- 
troller became  worse,  and  the  shocks  more 
seTere.  He  was,  however,  able  to  manage 
the  car  wlthont  injary  until  he  attempted  to 
■top  If  to  avoid  colliding  with  another  car 
on  the  same  track.  When  he  reversed  the 
controller  and  applied  the  brake  for  that 
pnriwse,  his  arm  was  burned  and  he  was 
made  nnconscious  by  the  electric  shock,  and 
In  the  collision  which  resulted  he  was  oth- 
erwise seriously  injured. 

There  was  evidence  that  the  company's 
ears  were  sent  ont  wlthont  Inspection,  and 
that  the  defect  In  the  controller  wonld  have 
been  disclosed  by  Inspection.  The  controller 
was  defective  when  first  used  on  the  trip. 
The  reasonable  Inference  Is  that  it  was  de- 
fective when  It  left  the  bam.  This  made 
oat  a  prima  fade  case  of  negligence  on 
the  part  of  the  defendant  Whether  the 
plaintifr  was,  under  the  circumstances,  neg- 
Ilgait  In  continuing  to  run  the  car,  was 
Bot  a  question  that  the  court  could  ptoper- 
ly  dedde. 

The  Judgment  la  affirmed. 


cm  Fa.  811) 


In  re  SCOTT. 


(Supreme  Oonrt  of  Pennsylvania.     April  10, 

1911.) 
Tatation  (I  493*)  — AssESSioiWT  — Appkal— 

FiiTDiNo  OF  Fact. 

Where,  on  appeal  by  a  landowner  from  an 
assessment  of  the  county  commissioneTs,  the 
court  has  reduced  the  valuation  to  the  poblic 
sale  value,  findings  of  fact  by  it  that  such  valua- 
tion la  uniform  throughout  the  county  will  not 
be  disturbed,  except  for  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  876-883 ;    Dec.  Dig.  S  493.*] 

Appeal  from  Court  of  Common  Pleas,  Dd- 
■ware  County. 

In  the  matter  of  the  appeal  of  Edgar  T. 
Scott  from  an  assessment  for  taxation. 
From  an  order  of  the  court  of  common  pleas, 
he  appeals.     Affirmed. 

Broomall,  J.,  found,  inter  alia,  the  follow- 
ing as  a  fact:  "We  are  convinced  that  there 
18  no  such  thing  in  Delaware  county  as  ad- 
justing the  tax  valuations  at  a  less  sum  than 
the  public  sale  valuations,'  and  that  such  a 
rule  would  be  a  bad  one  to  adopt." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKEB, 
JJ. 

Lewis  Lawrence  Smith,  for  appellant 
Frank  O.  Perrin,  Co.  Sol.,  for  appellee. 

PER  CURIAM.  The  plaintiff's  property 
was  assessed  for  taxation  at  $192,800.  The 
court  found  that  its  public  sale  value  was 
$130,000,  and  reduced  the  assessment  to  that 


amount  He  claimed  a  further  reduction  on 
the  allegation  that  the  standard  of  valuation 
throughout  the  district  was  below  the  mar- 
ket value.  The  court  found  that  the  valua- 
tion of  $130,000  was  uniform  with  the  val- 
uation of  other  real  estate  throughout  the 
county,  nils  finding,  to  which  an  exception 
is  taken,  has  not  only  all  the  weight  of  a 
finding  of  fact  by  the  court  but  the  rule  that 
such  a  finding  will  not  be  disturbed,  except 
for  manifest  error,  applies  to  It  with  ex- 
ceptional force,  because  of  the  nature  of 
the  subject  of  inquiry. 

The  decree  is  affirmed,  at  the  cost  of  the 
appellant 


(2n  Pa.  S12) 

In  re  NHWLIN'S  ESTATE. 

Appeal  of  GIRAKD  TRUST  CO.  et  aL 

(Supreme  Court   of   Pennsylvania.     April   10, 

1911.) 

1.  Marbiaok  (J  54*)— NuLLiTr— Insanitt  of 
CoNTBAcnwo  Party. 

A  decree, annulling  a  marriage  because  the 
woman  was  a  lunatic  at  the  time  it  was  per- 
formed does  not  create  the  nullity  of  the  mar- 
riage ;  but  it  follows  as  a  necessary  consequence 
from  such  fact  agreed  upon  by  the  parties. 

[B3d.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  H  03-106 ;   Dec  Dig.  i  64.*] 

2.  MaBKIAOK     (I     54*)— NUI.I.rTT— EVIDKNOK. 

The  nullity  of  a  void  marriage  may  be 
shown  in  any  legal  proceeding  where  it  is  a  per- 
tinent issue. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  S|  93-106;    Dec  Dig.  g  84.*] 

3.  DivoBcx     ($    172*)— Decbeb— CoNOLUSiVK- 

HESS. 

That  a  woman  procured  a  divorce  under 
a  law  declaring  the  divorce  operative  from  the 
date  of  the  decree  does  not  preclude-  her  from 
showing  in  another  proceeding  what  she  might 
have  shown,  if  there  had  been  no  decree,  that  she 
was  a  lunatic  at  the  date  of  the  marriage,  and 
therefore  was  never  married. 

lEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §S  559-561 ;   Dec  Dig.  |  172.*] 

Appeal  from  Orphans'  Court,  Delaware 
County. 

In  the  matter  of  the  estate  of  De  Lancey 
V.  Newlln.  From  a  decree  sustaining  excep- 
tions to  the  auditor's  report  the  Girard 
Trust  Company  and  Arthur  Newlln  appeal. 
Affirmed. 

The  facts  of  the  case  appear  in  the  fol- 
lowing opinion  by  Broomall,  J.,  sustaining 
exceptions  to  auditor's  report: 

"De  Lancey  V.  Newlln,  at  the  time  of  his 
death,  was  a  resident  of  Delaware  county. 
Pa.  He  died  on  April  28,  1900,  leaving  his 
last  will  and  testament  dated  March  31, 1900. 
which  was  duly  proven.  .  By  his  said  wlU 
the  testator  made  certain  provision  for  his 
wife,  Grace  W.  Newlln,  so  long  as  she  should 
live  and  remain  unmarried.  On  March  30, 
190S,  a  marriage  between  the  said  Grace  W. 
Newlln  and  Arthur  Greenfield  was  celebrat- 
ed. The  account  now  filed  by  the  trustees 
under  the  said  last  will  and  testament  as- 
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Bomee  that  theprorislon  made  by  the  testator 
In  favor  of  the  said  Grace  W.  NewUn  has 
ceased  by  reason  of  said  marriage.  The  re- 
port of  the  auditor  Is  In  favor  of  this  assump- 
tion. If  this  be  tme,  the  exceptions  shonid 
be  dismissed ;  otherwise,  they  should  be  sus- 
tained. 

"The  auditor  correctly  states  the  question 
Involved  between  the  accountants  and  the 
exceptant  to  be  whether  or  not  the  marriage 
contract  entered  into  between  the  exceptant 
and  Arthur  Greenfield  on  March  30,  1908, 
constituted  a  legal  marriage.  The  parties 
have  agreed  that  at  the  time  of  the  said 
marriage  ceremony  the  said  Grace  W.  New- 
Un was  a  lunatic.  It  appears  that  Grace 
W.  Newlln,  having  been  restored  to  mental 
capacity,  Instituted  a  divorce  proceeding 
against  Arthur  Greenfield  in  New  York, 
which  culminated  In  a  final  decree  on  July 
16,  1909,  annulling  the  said  marriage  by  rea- 
son of  the  lunacy.of  the  said  Grace  W.  Newlln 
It  further  appears  that  according  to  the  laws 
of  the  state  of  New  York  a  decree  of  annul- 
ment of  a  marriage  for  causes  therein  stat- 
ed, including  lunacy  of  one  of  the  parties, 
takes  effect  from  the  date  of  the  decree. 

[1]  "The  parties  have  agreed  that  at  the 
time  of  the  said  marriage  ceremony  the  said 
Grace  W.  Newlln  was  a  lunatic  This  be- 
ing the  fact,  the  marriage  was  absolutely 
void.  2  Kent's  Commentaries,  76.  Where 
we  think  the  reasoning  of  the  auditor  goes 
a^ry  is  that  this  marriage  has  been  voided 
by  virtue  of  the  decree  of  annulment ;  where- 
as, in  fact,  it  never  had  any  legal  existence. 
True,  that  a  decree  Is  only  efficacious  from 
Its  date;'  but  the  function  of  the  decree 
only  is  to  render  the  fact  Judicially  certain. 
If  there  had  been  no  annulment  proceeding 
in  New  York,  it  might  be  available  to  the 
exceptant  to  prove  the  nullity  of  her  mar- 
riage. In  other  words,  a  nullity  does  not 
arise  from  the  decree  of  annulment,  but  fol- 
lows as  a  necessary  consequence  from  the 
fact,  agreed  upon  by  the  parties,  that  she 
was  a  lunatic  at  the  time  it  was  performed. 

[2]  "The  nullity  of  a  void  marriage  may 
be  shown  in  any  legal  proceeding  where  it 
is  a  pertinent  matter.  Heffner  v.  Heffner, 
28  Pa.  104;  Thomas  v.  Thomas,  124  Pa.  646, 
17  Atl.  182;  Wayne  Twp.  v.  Porter  Twp., 
138  Pa.  181,  20  Atl.  939 ;  Clark's  Estate,  173 
Pa.  451,  34  AtL  68;  Divvers*  Ifetate,  22  Pa. 
Super.  Ct  486.  We  have  an  analogous 
condition  in  Pennsylvania  under  the  act  of 
April  14,  1859  (P.  L.  647),  in  respect  to  a 
decree  of  divorce  where  a  marriage  is  ab- 


solutely void  by  reason  of  one  of  the  parties 
thereto  having  a  husband  or  wife  living  at 
the  time.  Provision  is  made  in  this  act  for 
a  decree  declaring  the  marriage  null  and 
void.  The  marriage  is,  of  course,  absolute- 
ly void;  but  the  ofllce  of  the  decree  is  to 
have  a  record  made  of  It,  and  to  render  it 
Judicially  certain.  As  was  said  by  W.  W. 
Porter,  J.,  in  Klaas  y.  Klaas,  14  Pa.  Super. 
Ct.  660:  The  act  of  1869  provides  a  method 
by  which  a  Judicial  record  may  be  obtained, 
formally  declaring  void  marriages  which  by 
the  law  are  void  and  recited  by  the  act  It- 
self to  be  void.  It  is  a  means  furnished  by 
the  Legislature  for  rendering  facts  and  their 
effect  Judicially  certain.  It  is  in  the  nature 
of  a  proceeding  in  divorce.  It  is  in  aid  of 
the  party  injured,  and  its  beneficial  provi- 
sions should  be  Invoked  and  carried  out  by 
the  persons  so  unfortunately  situated  as  to 
be  in  need  of  its  aid.  We  cannot  concede, 
however,  that  a  marriage  void  by  reason  of 
bigamy  on  the  part  of  one  of  the  parties  is 
any  the  less  void  because  proceedings  were 
not  brought  under  the  act  of  1859  to  declare 
the  marriage  void.' 

[3]  "We  do  not  see  that,  because  Grace  W. 
Newlln  Instituted  proceedings  for  a  divorce 
under  a  law  which  declared  the  divorce  op- 
erative from  the  date  of  the  decree  of  court, 
she  has  in  any  manner  precluded  herself 
from  showing  in  this  proceeding  what  she 
might  have  shown  if  there  had  been  no  such 
decree  that  she  was  a  lunatic  at  the  date  of 
the  marriage,  and  therefore  was  never  mar- 
ried. The  parties  have  in  effect  agreed  that 
she  was  never  married  when  they  agreed 
that  she  was  a  lunatic  at  the  time  of  the 
marriage  ceremony.  It  therefore  follows 
that  the  exceptant's  exceptions,  which  chal- 
lenge the  credits  distributing  the  income  to 
the  daughter  of  the  decedent,  and  which 
challenge  the  distribution  made  by  the  au- 
ditor to  the  same  person,  must  be  sustain- 
ed, which  is  accordingly  done. 

"Counsel  will  prepare  a  decree  in  accord- 
ance with  the  above  opinion." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISKKR, 
JJ. 

George  Quintard  Horwltz,  George  T.  But- 
ler, and  Samuel  Crowther,  Jr.,  for  appellants. 
Albert  J.  Williams  and  Thomas  M.  Rowlette, 
for  appellee. 

PER  CCRIAII.  The  decree  appealed  from 
is  affirmed,  on  the  opinion  of  the  learned 
Judge  of  the  Mphana'  court 
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WHITFOED,  BAKTIiBTT  ft  CO.  v.  CLARKE, 
City  Treasaier. 

(Snpieme   Ooort  of  Rhode   Island.     July  18, 
1911.) 

Taxation  (S  542*)— Taxks  Iixeoaixt  Aissess- 

Bi>— Patmbnt— PBOTEar. 

Where  a  check  in  payment  for  certain  taxes 
illegally  assessed  had  written  on  its  face  "Paid 
tmder  protest,"  and  was  delivered  to  the  col- 
lecting officer  with  a  letter  containing  the  state- 
ment, "We  hereby  enter  our  protest  against 
the  assessment  and  payment  of  the  above  tax," 
which  was  therein  described,  the  protest  was 
snffident  to  sustain  an  action  to  recover  the 
tax  so  paid,  though  it  did  not  state  the  grounds 
on  which  it  was  claimed  the  tax  was  illegal. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1003-1005;   Dec  Dig.  {  542.*] 

Sweetland,   J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  toy  WMtford,  Bartlett  ft  Co.  against 
Walter  L.  Clarke,  City  Treasurer.  From  a 
jadgment  for  defendant  on  a  directed  verdict, 
plalntUIs  bring  exceptions.     Sustained. 

Bassett  ft  Raymond  (R.  W.  Richmond,  of 
counsel),  for  plaintiffs.  Elmer  S.  Chace  and 
Albert  A.  Baker,  for  defendant 

BLODOETT,  J.  Tbls  la  an  action  for  the  re- 
covery of  a  tax  against  plaintiffs,  assessed  on 
personal  property  by  the  assessors  of  the  city 
of  Providence  for  the  year  1005,  said  tax 
amounting  to  $990  and  claimed  by  tbe  plain- 
tiSs  to  have  been  paid  under  protest,  and  is 
before  this  court  upon  tbe  plaintiffs'  excep- 
tions to  tbe  direction  of  a  verdict  for  the 
defendant  In  the  superior  court 

It  is  conceded  that  tbe  tax  in  question  was 
illegally  assessed  under  the  decision  of  this 
court  in  Matteson  v.  Warwick  &  Coventry 
Water  Co.,  28  R.  I.  5T0,  68  Atl.  677,  in  that 
tbe  time  prescribed  by  said  assessors  for  tbe 
making  of  returns  of  property  liable  to  taxa- 
tion on  July  1, 1905,  was  fixed  "from  the  12th 
to  tbe  24tb  day  of  June,  1905,  Inclusive,  Sun- 
day excepted."  The  single  question  presented 
Is  as  to  tbe  sufficiency  of  tbe  protest  of  tbe 
plaintiffs,  who  paid  tbe  tax  ou  October  20, 
190o,  under  tbe  foUowing  circumstances:  On 
that  day  they  sent  to  tbe  defendant,  who  is 
ex  officio  collector  of  taxes  in  the  city  of 
ProTldence,  a  check  In  tbe  words  and  figures 
following: 

"Providence,  R.  I.,  Oct  20,  1905. 

"No.  16,771.  Industrial  Trust  Company: 
Pay  to  tbe  order  of  Walter  L.  Clarke,  Treas., 
11,521.30,  fifteen  hundred  twenty-one  30/ — 
dollars.  Paid  under  protest.  Wbitford,  Bart- 
lett ft  Co." 

The  check  was  accompanied  by  tbe  follow- 
ing letter: 

"Providence,  R.  I.,  Oct  20,  1905. 

"ilr.  Walter  L.  Clark,  Treas.,  Providence, 
R.  I. — Dear  Sir:  We  Inrtose  checks  to  cover 
taxes  as  follows: 


Check    Wbitford,  Bartlett  &  Co.  tax  |   990  00 

WiUiam  B.  Wbitford 868  80 

Aael  P.  Bartlett 165  00 

$1,521  30 

"We  hereby  enter  our  protest  against  the 
assessment  and  payment  of  tbe  above  tax. 

•  .•    •    yours  truly,  Wbitford,  Bartlett  & 
Co." 

On  October  21, 1005,  tbe  defendant  gave  to 
tbe  plaintiffs  their  tax  bill,  duly  receipted  by 
him  and  indorsed  on  its  face:  "Protest  on 
ffle." 

It  is  contended  by  tbe  defendant  that  tbls 
was  insufficient  and  that  a  protest  in  such  a 
case  Is  insufficient  unless  it  specifies  tbe 
grounds  upon  which  tbe  protest  is  based,  and 
certain  cases  from  other  jurisdictions  are 
cited  in  support  of  this  contention.  But  upon 
an  examination  of  these  we  find  tbe  follow- 
ing: In  Omaha  v.  Kountze,  25  Neb.  60,  40  N. 
W.  507,  a  statute  prescribes  that  the  protest 
"shall  particularly  state  tbe  alleged  griev- 
ance, and  ground  thereof."  In  Davis  v.  Otoe 
County,  55  Neb.  ffTt,  76  N.  W.  465,  a  statute 
provided  that  tbe  collector  must  give  to  tbe 
taxpayer  who  paid  under  protest  "a  receipt 
therefor,  stating  thereon  that  they  were  paid 
under  protest,  and  tbe  grounds  of  such  pro- 
test, wbetbes  not  taxable,  or  twice  assessed, 
and  taxes  paid  thereon."  In  Traverse  Beach 
Ass'n  V.  Township  of  Elmwood,  142  Mich. 
78,  105  N.  W.  30  (1905),  tbe  statute  then  in 
force  (section  3876,  Compiled  Laws  Michigan 
1807)  required  that  a  taxpayer  who  paid 
under  protest  must  so  pay,  "specifying  at  the 
time  in  writing,  signed  by  blm,  tbe  grounds* 
of  such  protest,  and  such  treasurer  shall 
minute  the  fact  of  such  protest  on  tbe  tax 
roll  and  in  tbe  receipt  given."  In  Rogers  v. 
Inhabitants  of  Oreenbush,  58  Me.  390,  4  Am. 
Rep.  292,  tbe  sufficiency  of  the  form  of  the 
protest  was  questioned,  but  the  court  declin- 
ed to  detennlne  that  question,  observing: 
"We  do  not  think  it  necessary  to  determine 
whether  the  fact  that  the  plaintiff,  at  the 
time  be  paid,  'protested  against  said  taxes,' 
is  sufficient  to  answer  tbe  requirement  of  the 
law  that  the  taxes  were  paid  under  protest 

•  •  •  In  the  present  case,  as  the  parties 
desire  a  decision  on  the  main  question,  we 
waive  a  decision  on  this  question."  Meek  T. 
McClure,  49  Cal.  623,  also  cited  by  the  de- 
fendant appears  to  support  bis  contention. 
But  it  should  be  observed  that  tbe  later  case 
of  Mason  v.  Johnson,  51  Cal.  612,  is  cited  by- 
tbls  court  in  support  of  tbe  decision  In  Rum- 
ford  Chemical  Works  v.  Bay,  19  R.  I.  456- 
460,  34  Atl.  814,  815,  which,  in  tbe  abseno* 
of  statutory  provision,  bas  established  the 
rule  in  tbls  state.  In  that  case  it  Is  said  by 
Matteson,  C.  J.:  "A  voluntary  payment  im- 
plies that  tbe  man  who  makes  it  intends  to 
waive-  any  right  which  be  may  have  to  resist 
it.  When  be  gives  notice  by  his  protest  that 
be  does  not  waive  bis  right  bnt  intends  to 
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Insist  upon  It,  sndi  Implication  Is  negatived. 
*  *  *  The  defendant  also  makes  the  point 
tbat  the  protest  Is  not  sufficient,  because  It 
does  not  specify  tbe  alleged  Illegality,  and 
supports  It  by  reference  to  a  criticism  Id 
passing  by  the  court  upon  a  similar  prote.";! 
In  Railroad  Go.  v.  Commissioners,  98  U.  S. 
541  [25  h.  Ed.  196].  We  see  no  reason  for  re- 
quiring a  specification  in  the  protest  of  the  al- 
leged Illegality.  All  the  facts  connected  with 
tbe  assessment  are  certainly  as  fully  known 
to  the  assessors  as  to  the  tazpaiyer,  and  they 
are  in  as  good  a  position  as  he  is  to  know 
whether  tbe  tax  is  legal  or  illegal.  Mason  t. 
Johnson,  51  Cal.  612." 

We  are  accordingly  of  the  opinion  that  the 
protest  in  this  case  was  sufficient,  and  that 
the  plaintiffs'  exceptions  must  be  sustained; 
and,  inasmuch  as  we  understand  there  is  no 
other  question  in  the  case,  the  defendant  may 
show  cause  on  October  2, 1911,  why  judgment 
should  not  be  entered  for  the  plaintiffs. 

SWEETLAMD,  J.  (dlssoitlng).  This  case 
is  before  ns  upon  exceptions  to  the  ruling  of 
the  justice  presiding  in  the  superior  court 
directing  a  verdict  for  the  defendant. 

The  payment  of  the  tax  in  question  by  the 
plaintiffs  on  October  20,  1905,  was  entirely 
voluntary.  Their  real  estate  had  not  been 
levied  upon,  their  personal  property  was  not 
distrained,  no  salt  for  the  collection  of  said 
tax  had  l)een  commenced  against  them,  nor 
had  any  such  suit  been  threatened.  In  Dun- 
nell  Mfg.  Co.  ▼.  Newell,  15  R.  I.  233,  2  AU. 
766,  the  court  said,  in  regard  to  the  plaintlirs 
contention  that  certain  taxes  were  paid  un- 
der compulsion,  "because  they  were  paid  to 
a  collector  having  a  warrant  to  collect  them 
by  levy  or  distress":  "But  they  were  paid 
before  any  step  was  taken  or  threat  made 
to  enforce  them  by  levy  or  distress.  The 
collector,  if  the  taxes  had  not  been  paid, 
might  have  proceeded  against  the  corpora- 
tion by  an  action  at  law,  in  which  the  cor- 
poration would  have  had  full  opportunity  to 
contest  the  validity  of  the  taxes,  instead  of 
proceeding  by  levy  or  distress.  To  hold  that 
the  payments  were  compulsory,  simply  be- 
cause the  collector  had  bis  warrant,  would 
be  practically  to  hold  that  all  payments  are 
compulsory,  for  the  collector  has  no  author- 
ity to  collect  without  a  warrant  We  think, 
therefore,  that  the  taxes  paid  in  1881,  1882, 
and  1883  must  be  taken  to  have  been  volun- 
tarily paid,  and  that  they  cannot  be  recov- 
ered back."  The  rule  with  regard  to  pay- 
ments, not  alone  of  taxes,  but  of  any  kind, 
is  that,  unless  otherwise  provided  by  statute, 
a  payment  made  without  coercion,  with  full 
knowledge  of  the  facts,  cannot  be  recovered 
back.  The  voluntary  nature  of  the  payment 
is  not  affected  by  the  fact  that  it  is  accom- 
panied by  a  protest  When  a  payment  is 
made  under  duress  to  a  party  for  his  own 
nse,  a  protest  is  unnecessary;  for  the  right 
to  recover  is  based  upon  the  duress,  and  the 
protest  adds  nothing  to  the  plaintifTs  posi- 


tion. If  the  payment  nnder  dnren  Is  made 
to  a  pablic  officer,  then  the  person  making 
payment  should  protest  and  in  that  protest 
should  set  out  the  grounds  on  which  he 
claims  the  payment  is  illegal,  in  order  that 
the  public  officer,  or  that  branch  of  the  gov- 
ernment to  which  he  is  accountable  or  for 
which  he  Is  acting,  may  Investigate  the  claim 
and  have  an  opportunity  of  returning  the 
money,  or  not  disposing  of  It,  until  the  claim 
can  be  considered,  ana  particularly  that  a 
similar  Illegal  claim  may  not  be  pressed  in 
the  future.  Meek  v.  McGlure,  49  Cal.  623. 
This  rule  as  .to  the  recovery  of  payments, 
whether  of  taxes  or  ot|terwlse,  is  In  accord- 
ance with  reason  and  the  weight  of  author- 
ity. In  many  of  the  states  statutes  have 
been  enacted  which  permit  the  taxpayer, 
who  claims  that  the  tax  assessed  against 
him  is  illegal,  without  waiting  for  some  ac- 
tion on  the  part  of  the  collector  which  would 
amount  to  duress,  to  pay  the  tax,  file  a  pro- 
test, and  thus  lay  the  foundation  for  a  suit 
to  recover  back  the  money  paid.  These  stat- 
utes generally  provide  for  the  form  of  the 
protest,  and  that  it  shall  set  forth  all  the 
grounds  on  which  it  is  based.  It  is  some 
of  these  statutes  that  the  court  has  found 
and  referred  to  In  the  majority  opinion.  It 
seems  to  me  that  the  point  in  regard  to  them 
Is  not  as  the  majority  opinion  flnd.s,  that  bx 
the  absence  of  statutory  direction  to  that  ef- 
fect the  protest  need  not  set  out  the  grounds 
of  the  objection,  but  rather  that  In  the  ab- 
sence of  statute  no  effective  protest  can  be 
made  as  to  a  payment  not  under  coercion. 
I  think  there  can  be  no  question  that  the 
great  weight  of  authority  supports  that  posi- 
tion. In  this  state,  however,  without  statu- 
tory provision,  there  has  grown  up  an  anom- 
alous practice,  under  which  a  person  who 
claims  an  illegality  in  the  tax  assessed 
against  him,  without  waiting  for  suit  or  levy, 
pays  the  tax,  flies  a  protest  and  brings  suit 
to  recover  back  the  amount  paid.  The  pro- 
priety of  this  practice  has  been  recognized  by' 
our  courts  and  Is  established.  Dunnell  Mfg. 
Co.  V.  Newell,  15  R.  I.  233,  2  Atl.  766;  Sav- 
ings Bank  v.  Granger,  17  R.  I.  77,  20  AtL 
202 ;  Rumford  Chemical  Works  v.  Ray,  19  R. 
I.  456,  34  Atl.  814.  The  taxpayer,  who  thus 
pays  under  protest,  should  be  placed  in  no 
better  position  than  one  who  pays  under  co- 
ercion. He  likewise  should  be  required  to 
set  forth  in  his  protest  the  illegality  which 
he  claims,  and  he  should  be  restricted  in 
bis  action  to  the  grounds  set  forth  in  his 
protest  Paying  under  protest  must  in  rea- 
son be  r^arded  as  a  definite  claim  of  ille- 
gality, not  as  mere  fault-finding  and  a  gener- 
al objection  to  the  payment  of  taxes,  nor  as 
a  trap  set  to  catch  any  reason  which  the 
next  six  years  may  develop.  "He  could  not 
know  it  was  illegal,  without  knowing  In 
what  the  defect  was"  (Louden  v.  East  Sag- 
inaw, 41  Mich.  23,  2  N.  W.  182),  and  it  Is 
no  hardship  to  the  taxpayer  that  he  be  re- 
quired to  state  the  illegality,  in  accordance 
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with  reasonable  authority.  Dunnell  Mfg.  Co. 
V.  Newell,  15  B.  I.  233,  2  AO.  766;  Meek  v. 
McClare,  49  Cal.  623.  In  Rogers  ▼.  Inhabi- 
tants, 58  Me.  390,  4  Am.  Rep.  292,  the  coart 
says:  "We  think  that  the  law  reqtilres  some- 
thing more  definite  and  distinct  than  general 
fault-finding,  grumbling,  complaint  of  injus- 
tice or  Inequality,  even  if  in  language  it 
takes  the  form  of  protestation.  It  must  be 
a  distinct  and  definite  protest  against  paying 
the  particular  tax,  on  the  ground  of  its  ille- 
gality.   The  form  may  not  be  material." 

To  establish  the  opposite  rule  may  be  lo 
seriously  embarrass  the  several  communities 
of  the  state  in  the  assessment  and  collection 
of  taxes.  Under  it  taxpayers  who  have  in 
mind  no  special  objection  to  the  tax,  but  de- 
sire to  place  themselves  in  a  position  to  re- 
cover back  the  tax  paid,  may  file  a  protest 
in  general  terms,  and  then  take  advantage 
of  any  defect  that  may  be  brought  to  their 
attention  within  the  period  of  the  statute  of 
limitations.  This  may  be  done  year  after 
year.  It  might  becou^e  the  regular  manner 
of  paying  taxes  by  those  who  would  escape 
their  public  obligations.  If,  later,  some  tech- 
nical Irregularity  is  discovered  in  the  method 
of  assessing  taxes  generally  adopted  by  the 
boards  of  assessors  throughout  the  state,  as 
was  declared  in  Matteson  v.  Warwick  & 
Coventry  Water  Co.,  28  R.  I.  6T0,  68  Atl.  677, 
those  taxpayers  who  had  adopted  this  pro- 
testing method  of  imyment  might  recover  back 
all  the  taxes  paid  by  them  during  six  years 
before,  with  disastrous  effect  upon  the  finan- 
cial affairs  of  the  town.  That  this  is  not  a 
fanciful,  but  a  possible,  condition  is  shown 
by  the  case  at  bar.  The  protest  in  question 
was  made  upon  October  20,  1905.  In  Janu- 
ary, 1908,  this  court  delivered  its  opinion  in 
Matteson  v.  Warwick  &  Coventry  Water 
Co.,  supra,  that  the  notice  by  the  assessors  of 
the  town  of  Warwick  to  all  persons  liable 
to  taxation  to  bring  in  an  account  of  their 
ratable  estate  on  a  day  previous  to  that  upon 
which  the  tax  was  to  be  assessed  was  an  im- 
proper notice  and  rendered  the  assassment 
Invalid.  This  had  been  the  method  generally 
adopted  by  the  various  cities  and  towns  of 
the  state  for  a  number  of  years.  The  suit 
at  bar  was  commenced  more  than  four  years 
after  the  protest  was  made,  and  the  invalid- 
ity claimed  at  the  time  was  the  one  pointed 
out  in  Matteson  v.  Warwick  &  Coventry  Wa- 
ter Co. 

The  court  has  frequently  said  that  the  tax- 
payer who  pays  without  protest  cannot  re- 
cover back  his  payment,  although  later  an 
Illegality  is  found  in  the  assessment,  because 
lie  has  made  no  objection.  What  objection 
la  reality  has  the  taxpayer  made  when  he 
files  a  paper  in  form  a  protest,  with  no  real 
objection  behind  it,  except  possibly  a  general 
dislike  for  the  payment  of  taxes?  Such  a  so- 
called  protest  is  not  an  objection.  It  is 
rather  a  venture,  and  perhaps  the  expression 
of  a  hope.  It  is  easily  said  that  "all  the 
facts  connected  with  the  assessment  are  cer- 


tainly as  fully  known  to  the  assessors  as  to 
the  taxpayer,  and  they  are  in  as  good  a  po- 
sition as  he  to  know  whether  the  tax  is  legal 
or  illegal."  Rumford  Chemical  Works  v. 
Ray,  19  R.  I.  456,  34  Atl.  814.  But,  if  the 
objection  to  an  assessment  which  a  taxpayer 
raises  is  a  valid  one,  he  has  found  a  defect 
of  which  the  assessors  were  unaware;  for 
it  is  not  to  be  supposed  that  they  have  in- 
tentionally made  an  invalid  assessment. 

In  fact,  our  tax  laws  are  complicated. 
This  is  shown  by  the  many  cases  in  our  Re- 
ports arising  under  these  laws.  The  court 
has  at  times  with  much  difficulty  construed 
some  of  our  statutory  provisions  regarding 
the  assessment  and  collection  of  taxes.  Tbie 
decisions  of  the  court  in  tax  cases  have  not 
at  all  times  been  in  harmony  upon  disputed 
points.  In  Matteson  v.  Warwick  &  Coven- 
try Water  Co.,  28  R.  I.  578,  68  Atl.  580,  the 
court  has  adopted  the  statement  that  "the 
Legislature  has  thrown  uncertainty  and  con- 
fusion into  the  system  of  taxation  through- 
out the  state."  In  these  circumstances  it  Is 
not  unreasonable  to  assume  that  in  the  fu- 
ture, as  in  the  past,  assessors  will  frequently 
make  errors  in  their  assessments.  It  is  not 
unjust  or  burdensome  to  the  taxpayer,  if  he 
is  to  recover  back  his  payment,  that  he  shall 
state  his  objection,  in  order  that  the  commu- 
nity may  have  an  opportunity  of  correcting 
its  error  in  future  assessments,  and  that  the 
city  or  town  may  not  continue  to  pay  over 
to  the  state  a  portion  of  the  tax  collected, 
expend  the  balance  in  its  municipal  expenses, 
and  In  the  end  return,  with  interest,  all  the 
taxes  collected  from  those  who,  perhaps,  had 
not  real  objection,  but  have  filed  these  unin- 
formlng  protests. 

That  the  taxpayer  shall  set  out  in  his 
protest  the  grounds  of  his  objection  is  not 
without  authority  in  this  state.  We  have 
two  reported  cases  which  reach  an  entirely 
different  conclusion  upon  this  subject.  In 
Dunnell  Mfg.  Co.  t.  Newell,  15  B.  I.  233,  2 
AtL  766,  the  court  says:  "It  is,  therefore,  no 
more  than  fair  that  a  taxpayer,  if  he  in- 
tends to  take  advantage  of  a  defect,  should 
at  least  object  to  or  protest  against  the  tax 
when  he  pays  it,  so  tuat  the  assessors  ma; 
have  notice  and  correct  the  defect  for  the 
future."  The  reasonable  interpretation  of 
this  language  Is  that  the  court  was  of  the 
opinion  that  the  protest  should  be  such  as  to 
give  notice  to  the  assessors  of  the  alleged  in- 
validity for  their  assistance  in  the  future. 
In  Rumford  Chemical  Works  v.  Ray,  19  R.  I. 
456,  34  AU.  814,  the  court  said:  "The  de- 
fendant also  makes  the  point  that  the  pro- 
test is  not  sufficient,  because  it  does  not  spec- 
ify the  alleged  illegality.  •  •  •  We  see 
no  reason  for  requiring  a  specification  In  the 
protest  of  the  alleged  Ul^ality."  Of  these 
two  diverse  authorities  I  prefer  to  follow  the 
former,  which  appears  the  better  supported 
by  reason  and  authority,  and  which  amply 
protects  both  the  taxpayer  and  the  commv 
nlty.     This  was  the  view  adopted  by  the 


Digitized  by  VjOOQ IC 


260 


80  ATLANTIC  REPORTER 


(B.I. 


teamed  Justice  of  tbe  stiperior  court,  and 
hia  ruling  should  be  supported. 

I  am  of  the  opinion  tbat  the  exceptions 
ahould  be  overruled,  and  tlie  case  remitted 
to  the  superior  court,  with  direction  to  enter 
Judgment  upon  the  verdict. 


(33  R.  L  120) 

GRBENOUGH,  Atty.  Gen.,  v.  ALLEN  THEA- 
TER &  REALTY  CO.  et  al. 

(Supreme    Court   of   Rhode   Island.     July   6, 
1911.) 

1.  Thkaiebs  awd  Shows  (8  2*)— BtniniUG 
Re«ulatiom8—"Erkctbd"— "Built." 

Pub.  Laws  1911,  c.  702,  §  2,  provides  that 
every  theater  "hereafter  erected"  shall  be  built 
to  comply  with  the  regulations  of  such  section, 
etc  Held,  that  the  word  "erected,"  as  so 
used,  was  synouymous  with  "built,"  and  hence 
the  act  was  not  restricted  to  subsequent  erection 
of  a  new  building,  but  applied  as  well  to  tbe 
alteration  of  a  stable  into  a  theater,  consisting 
of  a  demolition  of  a  large  part  of  the  stable, 
and  using  only  such  parts  of  the  walls,  etc.,  as 
were  suitaliie  for  the  new  construction. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  2;   Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  887,  888;    vol.  3,  pp.  2455,  2456.] 

2.  Thkatebs  and  Shows  ({  2*>— Statutobt 

Regulation— Rbtboactive  Opebation. 
Pub.  Laws  1911,  c.  702,  providing  that 
every  theater  afterwards  erected  should  be  built 
to  comply  with  the  requirements  of  the  sec- 
tion, being  an  exercise  of  police  power,  to  pro- 
tect the  public  using  such  buildings  from  danger 
from  fire,  etc.,  should  not  be  strictly  construed 
to  operate  prospectively  only,  so  as  not  to  apply 
to  buildings  for  which  permits  had  been  ob- 
tained prior  to  the  passage  of  the  act,  under 
which  work  had  been  begun,  but  not  com- 
pleted prior  to  the  adoption  of  the  act. 

[Ed.  Note.-^For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  2;   Dea  Dig.  i  2.»] 

8.  Constitutional  Law  ({  101*)— Thbatebs 
AND  Shows  (§  2*)- Buildinqs— Reoula- 
TioN— Permit— Vested    Right. 

Tbe  granting  of  a  permit  for  the  alteration 
of  a  stable  into  a  theater  did  not  confer  on  the 
owners  a  vested  right  to  complete  the  construc- 
tion in  accordance  with  the  statutes  regulating 
theaters  in  force  at  tbe  time  the  permit  was  is- 
sned,  or  prevent  tbe  application  of  Pub.  Laws 
1911,  c.  702,  subsequently  passed  and  taking  ef- 
fect before  the  work  was  completed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent,  Dig.  ||  209-211;  Dec.  Dig.  { 
101;*  Theaters  and  Shows,  Cent  Dig.  f  2; 
Dec.  Dig.  {  2.*] 

4.  Theaters  and  Shows  (S  2*)— Buildinos— 

Regulations— "Open  Couet." 

Pub.  Iaws  1911,  c.  702,  $  2,  provides  that 
theaters  afterwards  erected  should  have  an  open 
court  or  space  on  sides  not  bordering  on  streets 
or  alleys  which  should  be  at  least  six  feet  wide, 
etc.  This  act  took  the  place  of  Pub.  Laws  1909, 
c.  472,  I  27,  providing  for  similar  courts  from 
the  proscenium  line  to  the  line  of  the  street  in 
front  parallel  with  the  adjoining  street,  which 
declared  that  such  courts  should  be  "open  to 
Uie  sky  opposite  the  whole  length  of  the  audi- 
torium." Held,  that  "open  court"  as  used  in 
the  act  of  1911  was  one  completely  uncovered 
and  open  to  the  sky,  and  that  a  covered  pas- 
sageway was  not  in  compliance  therewith. 

[Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  i  2;   Dec.  Dig.  |  2.*] 


Appeal  from  Superior  Oonrt,  Providence 
and  Bristol  Counties;  WUIard  B.  Tanner, 
Presiding  Justice. 

Suit  by  William  B.  Greenough,  Attorney 
General,  against  the  Allen  Theater  &  Realty 
.Company  and  another.  Judgment  for  com- 
plainant, and  respondents  appeal.  Affirmed. 
■  Albert  A.  Baker,  for  complainant  Wil- 
liam  A.  Splcer,  Jr.,  Edward  P.  Jastram,  and 
Edwards  &  Angell,  for  respondents.  Irving 
Champlin  and  Barney  &  Lee,  for  various  in- 
terveners. 

DUBOIS.  O.  J.  This  Is  an  Information  In 
equity,  brought  by  William  B.  Greenough, 
Attorney  General,  at  and  by  the  relation  of 
Spencer  B.  Hopkins,  inspector  of  buildings  of 
tbe  city  of  Providence,  against  Allen  Theater 
&  Realty  Company,  a  corporation,  and  one 
Alexander  Martin.  Said  information  seeks 
an  lujuuctlon,  both  temporary  and  perma- 
nent, against  the  alteration  Into  a  theater  of  a 
building  of  said  Allen  Theater  &  Realty 
Company  without  the  construction  of  courts 
and  passageways  adjoining  tbe  same.  In  ac- 
cordance with  the  provisions  of  Pub.  Laws 
1911,  c.  702.  In  the  superior  court,  upon  the 
hearing  on  the  petition  for  a  preliminary  in- 
junction, a  decree  was  entered  granting  the 
same  in  accordance  with  tbe  prayer  of  said 
information.  The  cause  is  now  before  this 
court  upon  the  defendants'  appeal  from  said 
decree. 

There  is  no  dispute  in  regard  to  the  facts 
of  the  case.  The  material  facts,  admitted  by 
the  answers  or  agreed  upon  in  a  certain  stip- 
ulation entered  into  betweoi  said  parties 
and  filed  in  the  superior  court,  may  be  brief- 
ly summarized  as  follows: 

Tbe  Allen  Theater  &  Realty  Company,  a 
Rhode  Island  corporation,  on  April  18,  1911, 
made  application  in  writing  to  the  inspector 
of  buildings  of  the  city  of  Providence  for  a 
permit  to  make  a  certain  alteration  to  an 
existing  building  situated  in  said  city  and 
formerly  need  as  a  stable  and  carriage  re- 
pository, in  accordance  with  plans  and  speci- 
fications submitted  tberewltli.  From  said 
pluns  and  specifications  it  appeared  that  said 
building  was  Intended  to  be  used  as  a  thea- 
ter to  accommodate  more  than  300  persons; 
that  tbe  premises  on  which  it  was  located 
bounded  in  front  westerly  on  Union  street, 
northerly  on  Worcester  street,  and  easterly 
and  southerly  on  private  estates,  and  not  on 
a  street  or  alley;  that  said  proposed  altera- 
tion would  change  said  building  wholly  on 
the  inside,  modify  its  external  walls,  and 
Involve  tbe  building  of  a  new  roof.  Said 
plans  and  specifications  were  approved  by 
said  Spencer  B.  Hopkins,  Inspector  of  build- 
ings, as  in  accordance  with  the  building  law 
of  tbe  city  of  Providence,  and  on  said  date 
of  application,  April  18,  1911,  a  permit  in 
writing,  No.  646,  was  granted  to  said  corpo- 
ration to  make  the  aforesaid  alteration.    On 
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April  20,  1911,  said  corporation  entered  Into 
a  contract  with  Alexander  Martin,  Qeorge  F. 
McDnff,  and  Frank  H.  Whitney,  copartners 
doing  bnslnesa  In  said  city  under  the  firm 
name  and  style  of  Martin,  McDnff  &  Whit- 
ney, whereby  the  latter  were  to  make  said 
alteration,  and  on  or  about  April  21,  1911, 
work  was  commenced  thereon.  .On  May  4, 
1911,  said  Martin,  In  substitutfooi  for  this 
contract,  contracted  with  said  corporation  to 
make  said  alteration;  said  Martin  contract 
being  the  same  as  the  prior  one,  except  in 
the  matter  of  parties,  and  said  other  con- 
tractors being  released  at  their  request  by 
said  corporation  from  the  performance  there- 
of. The  work  on  said  alteration  actively  con- 
tinned  up  to  the  date  of  the  filing  of  this 
Information. 

At  the  time  of  granting  said  permit,  the 
building  law  of  said  city  was  comprised  in 
a  special  statute  pertaining  only  to  said  city, 
being  Pub.  Laws  1909,  c.  472,  and  containing 
In  section  27  thereof  certain  provisions  rela- 
tive to  the  construction  of  "every  new  build- 
ing hereafter  erected  or  altered,  to  be  used 
as  a  theater."  With  this  statute,  the  afore- 
said plans  and  speciflcatlons  of  said  altera- 
tion conformed.  Including  the  requirement 
that  "every  theater  built  upon  the  ^rner  of 
two  streets  shall  have  one  inner  court  or 
passageway  on  the  side  thereof  which  is  par- 
allel with  or  opposite  the  side  street  line  of 
the  building,"  and  the  further  requirements 
that  such  passageway  sliall  extend  "from 
the  proscenium  line  to  the  line  of  the  street 
on  the  front,  •  •  •  shall  immediately 
adjoin  the  auditorium,  or  a  side  passage  or 
k>bby  directly  connected  therewith,"  and 
"shall  be  at  least  six  feet  wide"  and  "open 
to  the  sky  opposite  the  whole  length  of  the 
auditorium."  Subsequently,  at  the  January 
session,  1911,  an  act  in  amendment  of  section 
2  of  chapter  131  of  the  Gen.  Laws  of  1909 
(Pub.  Laws  1911,  c.  702),  was  passed,  provid- 
ing tliat: 

"•  •  •  Every  theater  or  opera  house 
or  other  building  intended  to  be  used  for 
theatrical  or  other  operatic  performances 
hereafter  erected  for  the  accommodation  of 
more  than  three  hundred  persons  shall  be 
built  to  comply  with  the  requirements  of 
this  section.  Every  such  building  shall  have 
an  open  court  or  space  in  the  rear  and  on 
the  side  not  bordering  on  the  street  where 
said  bnllding  Is  located  on  a'  corner  lot,  and 
on  the  rear  and  both  sides  of  the  building 
where  there  is  but  one  frontage  on  the  street 
as  hereinafter  provided.  Said  open  court 
or  courts  shall  be  at  least  six  feet  wide 
throughout  their  length  and  shall  extend 
the  full  length  and  width  of  the  building  and 
across  on  each  side  and  rear  thereof  where 
its  side  or  sides  do  not  abut  on  a  street  or 
alley,  and  shall  be  the  same  width  at  all 
points,  and  suitable  exits  shall  lead  into 
mch  open  courts.  The  said  open  courts 
sliall  not  be  used  for  storage  purposes  or  for 
any  purposes  whatsoever  except  for  the  exit 


and  oitrance  from  and  to  the  andltorinm 
and  stage,  and  must  be  kept  clear  during  per- 
formances. 

"Sec.  2.  This  act  shall  take  effect  on  its 
passage." 

This  act  took  effect  upon  its  passage,  May 
12,  1911,  as  provided  therein,  and  the  provi- 
sions thereof  requiring  <iourts  or  passage- 
ways to  be  made  on  all  sides  of  buUdings 
thereafter  erected  to  be  used  as  theaters, 
which  do  not  abut  on  a  street  or  alley,  and 
to  the  extent  of  the  full  length  and  width 
of  said  bnllding,  superseded  said  provisions 
of  said  building  law  of  said  dty  of  Provi- 
dence, 80  far  as  inconsistent  therewith,  and 
particularly  those  provisions  thereof  relat- 
ing to  said  open  courts  or  passageways  in 
connection  with  buildings  to  be  used  as 
theaters.  At  the  time  said  amending  act 
took  effect.  May  12,  1911,  the  following  work 
had  already  been  done  in  connection  with  the 
alteration  to  said  building:  The  roof  had 
been  removed,  together  with  the  greater  part 
of  the  Interior  fittings,  but  there  remained 
undisturbed  certain  posts,  the  boiler  room, 
and  the  office.  Eight  feet  of  the  front  wall 
adjoining  the  Hanley  Building  for  the  whole 
height  of  the  building  had  also  been  remov- 
ed. The  concrete  foundation  had  already 
been  built  for  the  new  south  wall  (next  to 
Hanley  Building)  as  well  as  the  concrete 
foundations  for  the  new  proscenium  walls. 
There  had  been  some  excavation.  All  ce- 
ment and  brick  to  be  used  In  the  execution 
of  said  Martin  contract  had  already  been 
contracted  for  by  said  Martin  before  May 
12,  1911,  the  time  .said  amending  act  took  ef- 
fect Subsequent  to  the  passage  of  said 
amendment  said  inspector  notified  the  de- 
fendants to  make  said  alteration  in  con- 
formity with  the  requirements  thereof,  but 
said  defendants  refused  to  comply,  alleging 
that  said  Public  Laws  1911,  c.  702,  did  not 
apply  to  said  alteration.  At  said  hearing, 
in  pursuance  of  the  aforesaid  stipulation  en- 
tered Into  between  the  parties,  verified  cop- 
ies of  said  Martin  contract,  said  permit  to 
build,  and  said  plans  and  specifications  re- 
spectively were  introduced  as  exhibits. 

The  only  matters  denied  by  the  defendants 
in  their  answers  are  certain  conclusions  set 
forth  in  the  fifth  paragraph  of  said  infor- 
mation, to  wit,  that  said  proposed  alteration 
will  materially  change  the  external  walls  of 
said  building,  and  that  the  proposed  altera- 
tion practically  amounts  to  the  erection  of 
a  new  building,  and  the  conclusions  alleged 
in  the  eighth  paragraph  thereof,  to -the  ef- 
fect that  defendants'  acts  are  a  violation  of 
said  amending  statute. 

The  defendants  appealed  from  said  decree 
granting  said  preliminary  injunction  upon 
the  following  grounds:  (1)  That  the  said 
decree  is  against  the  law.  (2)  That  the  de- 
cree is  erroneous,  in  that  the  act  in  amend- 
ment of  secti(»i  2  of  chapter  131  of  the  Gien- 
eral  Laws  of  1909,  entitled  "Of  diminishing 
danger  to  life  in  case  of  fire,"  mentioned  in 
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said  Information,  does  not  entitle  the  com- 
plainant to  the  relief  granted  by  said  de- 
cree. (3)  That  the  decree  Is  erroneous,  In 
that  the  provisions  of  said  act  do  not  apply 
to  the  acta  of  the  defendants  in  altering  the 
building  described  Ui  said  information.  (4) 
That  the  defendants  are  under  no  obligation 
by  reason  of  said  amending  act  or  otherwise 
to  construct  and  leave  open  the  courts  and 
passageways  specified  in  said  act  (5)  That 
the  said  decree  Is  erroneous  in  other  re- 
spects, which  the  defendants  pray  they  may 
be  allowed  to  assign  at  the  hearing. 

Thereupon  the  defendants  contend: 

"Public  Laws  1911,  c.  702,  amending  Gen- 
eral Laws  1909,  c.  131,  {  2,  does  not  apply  to 
the  completion  of  said  alteration  to  said 
building. 

"A.  The  completion  of  said  alterations 
does  not  constitute  a  building  'hereafter 
erected,'  within  the  meaning  of  said  amend- 
ing act. 

"1.  The  express  language  and  intent  of 
Public  Laws  1909,  c.  472,  S  27,  and  the  mod- 
ification thereof  in  Public  Laws  1911,  c.  702, 
amending  General  Laws  1909,  c.  131,  t  2,  re- 
strict the  operation  of  said  amending  act  to 
the  entire  construction  of  new  buildings,  ex- 
cluding therefrom  changes  to  existing  build- 
ings. 

"2.  The  authorities  hold  that  an  alteration 
to  an  existing  buUdlng  as  great  or  greater 
In  extent  than  that  being  made  to  said 
building  Is  not  a  'building  erected,'  within 
statutes  restricting  the  construction  thereof. 

"3.  The  authorities  hold  that  where  a  per- 
mit to  do  construction  work  on  a  buUdlng 
has  been  granted  under  an  existing  law,  con- 
tracts made  therefor,  and  work  commenced 
thereon,  the  completion  of  such  work  is  not 
within  the  meaning  of  building  regulations 
subsequently  enacted  relating  to  buildings 
'hereafter  erected.' 

"II.  If  it  be  assumed  for  the  sake  of  argu- 
ment that  Public  Laws  1911,  c.  702,  amend- 
ing General  Laws  1909,  c.  131,  |  2,  does  ap- 
ply to  the  completion  of  said  alteration  to 
said  building,  nevertheless  it  does  not  re- 
quire the  construction  of  'an  open  court  or 
space'  which  is  open  to  the  sky. 

"III.  The  defendants'  appeal  should  be  al- 
lowed." 

And  in  support  of  their  contention  they 
argue  as  follows: 

"Public  Laws  1911,  C  702,  amending  Gen- 
eral Laws  1909,  c.  131,  |  2,  does  not  apply  to 
the  completion  of  said  alteration  to  said 
building.  Admitting  that  said  amending  act 
modifies  Public  Laws  1909,  c.  472,  {  27,  and 
thereby  imposes  new  requirements  as  to 
buildings  'hereafter  erected'  in  the  city  of 
Providence  for  theatrical  purposes,  the  de- 
termination of  this  cause  primarily  Involves 
the  Issue:  What  is  a  building  'hereafter 
erected,'  within  the  meaning  of  said  amend- 
ing act?    It  is  submitted  that: 

"A.  The  completion  of  said  alteration  does 
not  constitute  a  bulldtog  'hereafter  erected,' 


within  the  meaning  of  said  amending  act. 
That  such  is  not  the  case  appears  from  the 
express  language  of  the  statutes  under  ctm- 
sideration  and  from  an  examination  of  the 
authorities. 

"1.  The  express  language  and  intent  of 
Public  Laws  1909,  c.  472,  g  27,  and  the  modi- 
fication thereof  In  Public  Laws  1911,  c.  702, 
amending  General  Laws  1900,  c.  131,  §  2,  re- 
strict the  operation  of  said  amending  act  to 
the  entire  construction  of  new  buildings,  ex- 
cluding therefrom  changes  to  existing  build- 
ings. 

"(a)  That  said  restriction  exists  appears 
from  the  express  wording  of  said  acts.  It 
was  under  Public  Laws  1909,  c.  472,  that  a 
permit  to  make  an  alteration  to  an  existing 
building  was  granted  to  the  defendant  cor- 
poration. It  is  important  to  note  that  sec- 
tion 27  of  this,  act,  providing  for  the  con- 
struction of  an  open  passageway  on  one  side 
of  a  building  to  be  used  as  a  theater,  ex- 
pressly applies  to  'every  building  hereafter 
erected  or  altered,  to  be  used  as  a  theater.' 
Thus  the  distinction  between  the  'erection' 
and  the  'alteration'  of  a  building  was  clearly 
recognized,  and  the  Legislature,  wishing  to 
include  both  situations  In  the  operation  of 
this  law,  expressly  named  twth.  A  careful 
examination  of  this  entire  statute  shows 
that  this  distinction  Is  taken  througboui; 
some  of  the  sections  applying  to  buildings 
erected  and  altered,  and  others  merely  to 
buUdlngs  erected.  In  section  7  of  said  act 
the  Legislature  further  recognized  the  limita- 
tions of  the  word  'erection,'  by  expressly  ex- 
tending the  scope  of  said  act  to  alterations 
of  and  additions  to  buildings.  In  the  follow- 
ing language: 

"'Sec.  7.  Any  alteration  In  or  addition  to 
any  building  already  erected,  or  hereafter 
to  be  built,  except  necessary  repairs,  not  af- 
fecting the  construction  of  the  external  par- 
ty or  other  walls  or  any  bearing  partition 
or  any  chimney  or  stairway,  shall  to  the 
extent  of  such  work  be  subject  to  the  regu- 
lation of  this  act.  No  building  already  erect- 
ed or  bereaft^  built  shall  be  raised  or  built 
upon  in  such  manner  that,  were  such  build- 
ing wholly  built  or  constructed  after  the 
passage  of  this  act,  it  would  be  In  violation 
of  any  provision  thereof.' 

"It  Is  at  once  evident  that  It  did  not  con- 
sider the  term  'erection,'  In  Itself,  broad 
enough  to  Include  alterations  and  additions. 

"Finally  it  should  be  noted  that,  to  avoid 
any  possible  dispute  as  to  what  might  consti- 
tute an  'alteration,'  the  Legislature  took  the 
further  precaution  to  define  the  term  in  sec- 
tion 5  of  said  act  as  follows: 

"'Alterations. — Any  change,  addition,  or 
modlflcatlon  In  construction,  or  the  building 
in,  or  installing,  any  new  fire-place  or  ele- 
vator.' 

"Thus  the  term  'alteration,'  as  used  by 
the  Legislature  in  this  act,  is  most  compre- 
hensive, and  is  made  synonymous  with  chang- 
es, additions,  and  modifications  to  a  bnUd- 
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ing  already  In  existence,  whether  great  or 
BZnaU.  Keeping  in  mind,  then,  this  broad 
d^Initlon  of  the  term  'alteration,'  the  care- 
fnl  distinction  between  'alteration'  and  'erec- 
tion' recognised  throughout  said  act,  and 
more  partlcnlarly  the  Joint  use  of  the  two 
terms  In  section  27  thereof,  relating  to  the 
passageway  to  be  constructed  in  connection 
with  buildings  to  be  used  as  theaters,  let  us 
compare  with  it  the  language  of  Public  Laws 
l&U,  c.  702,  amending  General  Laws  1909,  c. 
131,  i  2,  which,  by  imposing  new  require- 
ments for  the  construction  of  passageways 
in  connection  with  buildings  to  be  used  as 
theaters  in  all  ,tbe  cities  of  the  state,  ad- 
mittedly modified  said  section  27,  applicable 
only  to  said  dty  of  Providence,  Said  amend- 
ing act  reads  In  part:  'Brery  theater  or 
opera  bouse  or  other  buUdlng  intended  to  be 
used  for  theatrical  or  other  operatic  per- 
formances hweafter  erected  for  the  accom- 
modation of  more  than  three  hundred  i)er- 
sons  shall  be  built  to  comply  with  the  re- 
quirements of  this  section.' 

"Is  not  the  absence  of  the  word  'altered' 
and  the  mere  use  of  the  term  'erected'  most 
gigniflcant?  The  Legislature  was  well  aware 
that  by  its  action  it  was  modifying  the  ef- 
fect of  a  section  expressly  dealing  wttb 
buildings  'hereafter  erected  or  altered,'  and 
that  said  section  was  part  of  an  act  which 
throughout  made  the  distinction  between 
'altered'  and  'erected.'  Obviously,  if  it  had 
intended  to  make  the  amending  act  applica- 
ble to  buildings  thereafter  'altered,'  as  well 
as  'erected,'  it  could  and  would  have  done 
so,  as  it  had  done  in  this  earlier  act  Can 
it  for  a  moment  be  contended  that  the  alter- 
ation to  defendant's  building  is  of  a  char- 
acter so  extensive  as  to  amount  to  the  erec- 
tion of  a  new  building  within  the  scope  of 
said  amending  act?  How  is  such  a  position 
possible,  when  we  recall  tliat  in  the  very 
law  it  was  seeking  to  modify  the  Legisla- 
ture had  previously  and  explicitly  defined 
*aIteratlon8'  as  'any  diange  in  construction,' 
great  or  small?  Knowing  the  broad  scope  it 
tiad  already  given  to  the  term  'alteration,'  it 
chose  to  omit  the  word  'altered'  altogether 
from  the  amending  act  The  conclusion  must 
be  that  it  did  not  intend  that  the  amending 
law  should  apply  to  alterations  of  any  kind, 
whatev^  their  character  and  extent.  The 
object  ot  such  a  course  is  obvious,  and  is 
based  on  sound  reason. 

"(b)  Tbat  the  Legislature  restricted  said 
amending  act  to  the  entire  constractlon  of 
new  buildings,  excluding  therefrom  an> 
changes  and  additloi^s  to  existing  buildings, 
is  further  evidenced  by  the  fact  that  such 
action  ia  based  on  sound  reason.  If  it  be 
asked  why  the  L^islature  made  this  dls- 
tinctton,  applying  Public  Laws  1909,  c.  472, 
i  27,  to  buildings  'hereafter  erected  or  alter- 
ed,' but  limiting  Public  Laws  1911,  c.  702,  to 
buildings  'hereafter  erected,'  the  reason  is  at 
once  apparent  Both  of  these  acts  involve 
the  exercise  of  the  police  power  and  an  In- 


I  terference  with  vested  property  rights  for 
me  protection  of  the  public.  But  the  earlier 
act  provides  for  the  construction  of  a  pas- 
sageway on  only  a  portion  of  one  side  of  a 
building  to  be  used  as  a  tbeater,  whereas  the 
later  one  requires  such  passageways  on  two 
sides  throughout  their  entire  length.  Clear- 
ly the  latter  was  a  much  greater  interference 
with  vested  property  rights  than  the  former, 
and  hence  there  was  every  reason  why  the 
Legislature  should  have  deemed  it  wise  to 
make  its  application  less  extensive  than  that 
of  its  predecessor,  especially  as  it  was  not 
80  essential  for  the  public  welfare.  Public 
safety  demanded  that  there  be  at  least  a 
passageway  on  a  portion  of  one  side  of  all 
buildings  to  be  used  as  theaters,  and  as  a 
result  the  earlier  law  was  made  applicable 
to  all  such  buildings,  whether  erected  anew 
or  altered  for  such  purposes.  But  while  it 
was  also  desirable,  from  the  standpoint  of 
public  safety,  that  there  should  be  passage- 
ways on  two  sides  of  such  buildings,  the 
need  therefor  was  not  so  urgent  as  In  the 
previous  case,  eepeclally  with  the  earlier  law 
still  in  effect  This  law  could  still  be  ap- 
plied to  the  alteration  of  existing  buildings, 
If  the  provisions  of  said  amending  act  were 
not  made  inconsistent  therewith.  Conse- 
qnoitly,  desiring  not  to  impose  too  great  a 
hardship  on  property  owners  in  a  situation 
already  reasonably  cared  for  in  the  interest 
of  the  public,  and  realizing  that  such  courts 
could  be  constructed  throughout  the  entire 
length  of  two  sides  of  a  new  building  much 
more  readily  and  at  less  expense  than  could 
t>e  done  in  the  alteration  of  an  existing  build- 
ing, the  Legislature  wisely  decided  to  limit 
the  application  of  said  amending  act  to  the 
erection  of  entirely  new  buildings,  and  there- 
fore with  good  reason  omitted  the  term  'al- 
tered.' 

"2.  The  authorities  bold  that  an  altera- 
tion to  an  esisting  building  as  great  or  great- 
er in  extent  than  that  being  made  to  said 
btillding  is  not  a  'building  erected,'  within 
statutes  restricting  the  construction  thereof. 

"(a)  From  the  admitted  facts  it  appears 
that  the  following  change  and  alteration  is 
being  made  to  said  building:  .  Said  building, 
formerly  used  as  a  stable  and  carriage  re- 
pository, is  being  adapted  for  use  as  a  thea- 
ter. This  involves  changing  the  building 
wholly  on  the  inside,  modifying  its  external 
wails  in  the  following  particulars:  Erecting 
a  new  wall  40  feet  high  from  the  street  line 
of  Union  street  to  the. depth  of  the  proposed 
auditorium  and  6  feet  from  the  party  wall 
on  the  southerly  side  of  said  premises;  the 
raising  of  the  building  from  the  new  prosce- 
nium line  of  the  auditorium  to  said  easterly 
side,  with  an  Increased  height  of  about  12% 
feet,  utilizing  the  existing  party  walls  on 
the  southerly  and  easterly  sides,  and  rais- 
ing the  present  northerly  wall  about  12  feet 
for  a  distance  of  about  40  feet  from  said 
easterly  side;  the  raising  of  the  northerly 
wall  beyond  about  2  feet  for  a  distance  of 
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abont  48  feet,  and  of  the  remainder  of  said 
northerly  wall  to  Union  street  about  6^ 
feet  fbr  a  distance  of  about  52  feet;  the 
raising  of  the  Union  street  wall  about  9  feet 
for  a  distance  of  about  102  feet;  and  the 
building  of  an  entirely  new  roof." 

[1]  In  order  to  appreciate ,  the  changes 
necessary  to  be  made  In  the  stable  building 
in  order  to  adapt  It  for  the  uses  of  the  pro- 
posed theater.  It  may  be  well  to  consult  the 
specifications  relative  thereto,  which  are  en- 
titled: "Specifications  for  the  Materials  and 
Labor  Required  In  the  Alteration  of  'Bil- 
lings' Stable,*  So  Called,  •  •  •  into  a 
Theater,  for  Mr.  Charles  Allen."  Under 
the  title  "Present  Building,"  the  following 
Items  appear:  "Take  up  the  present  con- 
crete floor  of  first  story  and  all  Wood  floors 
throughout  the  entire  building.  Remove 
the  present  roof  and  take  down  all  parti- 
tions now  In  the  building.  Remove  all 
brickwork,  chimneys,  stairs,  carpentry.  Iron 
'  work,  and  masonry  of  all  kinds,  and  any 
and  all  other  portions  of  present  building, 
that  In  any  way  interfere  with  or  are  not 
required  in  the  carrying  out  of  the  new 
work  as  called  for  by  plans  or  by  these  spec- 
ifications. Take  down  any  and  all  portions 
of  exterior  of  present  building  necessary  to 
make  it  conform  to  the  new  drawings  of 
same."  From  the  foregoing  it  is  not  a  vio- 
lent assumption  to  infer  that  an  executive 
officer  of  the  defendant  corporation  found 
at  the  corner  of  Union  and  Worcester 
streets  In  the  city  of  Providence  an  eligible 
site  for  a  theater.  The  land  was  not  a 
vacant  lot,  but  had  been  built  upon,  and 
the  building  thereon  had  been  used  and  oc- 
cupied as  a  livery  stable.  Judging  from 
the  foregoing  references  to  "present  build- 
ing" in  the  specifications,  it  would  seem  as 
though  it  would  have  been  to  the  advantage 
of  the  defendant,  had  the  land  been  vacant, 
instead  of  being  improved  as  it  was.  How- 
ever, this  was  hardly  to  be  expected  In  the 
heart  of  a  large  and  growing  dty,  and  the 
defendant  became  the  purchaser,  and  thus 
found  Itself  with  a  livery  stable  upon  the 
Bite  of  the  proposed  theater.  In  these  cir- 
cumstances the  defendant  had  to  face  the 
problem  of  demolition,  as  well  as  that  of 
construction,  and  as  It  appears  that'  there 
were  party  walls,  on  boundary  lines,  as  well 
as  some  exterior  walls  of  the  stable,  which 
might,  perhaps,  In  part,  be  saved  for  the 
theater,  engineering  and  architectural  prob- 
lems were  presented  .which  were  properly 
taken  for  solution  to  persons  skilled  in  those 
professions.  Can  it  properly  '  be  said  that 
Billings'  Stable  was  to  be  altered  into  Al- 
len's Theater?  We  think  not  The  preserva- 
tion of  any  portion  of  the  stable  was  at 
most  a  secondary  consideration,  and  depend- 
ent entirely  uiwn  Its  noninterference  with 
the  new  work  called  for  by  the  theater 
plans  and  specifications.  The  principal  object 
of  consideration  'was  the  construction  of  Al- 


len's Theater,  and  not  the  conservation  of  Bil- 
lings' Stable.  To  the  accomplishment  of  thUi 
object  the  saving  of  any  fragment  of  Bil- 
lings' Stable  was  subordinate. 

The  material  portion  of  Pub.  Laws  1911, 
c.  702,  i  2,  to  be  considered  in  this  connection, 
reads  as  follows:  "Every  theater  •  •  • 
hereafter  erected  •  •  •  shall  be  built  to 
comply  with  the  requirements  of  this  sec- 
tion." It  is  evident  that  the  foregoing  words, 
"erected"  and  "built,"  are  used  synonymous- 
ly and  interchangeably,  and  probably  were  so 
used  to  avoid  repetition.  It  Is  also  manifest 
that  Allen's  Theater  on  the  comer  of  Union 
and  Worcester  streets  In  tl^e  dty  of  Provi- 
dence, R.  I.,  was  not  erected  May  12,  1911« 
is  not  yet  erected,  and,  if  ever  It  shall  be  erect- 
ed. It  will  be  hereafter  erected.  Elven  If  por- 
tions of  the  stable  remain  in  the  new  struc- 
ture, it  will  constitute  the  erection  of  a  thea- 
ter. "Wbere  a  'dwelling  house  is  enlarged, 
remodeled,  and  fitted  up  as  a  livery  stable,  de- 
signed and  adapted  for  such  use,  it  Is  erected 
for  such  use,  within  St  1810,  c.  124,  provid- 
ing that  no  building  shall  be  erected  within 
the  town  of  Boston  as  a  livery  stable  within 
a  certain  distance  of  any  church.*?  Syllabus 
to  Hastings  v.  Aiken,  1  Gray  (Mass.)  163, 165. 
"A  'building  erected'  is  quite  distinct  from  a 
'building  being  erected.*  A  building  Is  a  fab- 
ric or  edifice  constructed  for  use.  To  erect, 
when  used  in  connection  with  a  house,  or 
Church,  or  factory.  Is  to  build;  and  neither 
can  be  said  to  be  erected  until  they  are  built, 
completed."  McGary  v.  People,  46  N.  T.  163, 
161.  "There  Is  no  dlETerence  in  the  meaning 
of  the  word  'erect,'  when  applied  to  a  whole 
building,  and  when  applied  to  a  part  of  a 
building.  In  both  cases  it  means  'to  build.' " 
Lacy,  J.,  in  Carroll  v.  City  of  Lynchburg,  84 
Va.  803,  804,  6  S.  E.  133,  134.  "The  law  gives 
a  lien  to  mechanics  on  'every  building  erected' 
by  them,  but  not  for  adding  to  or  altering 
an  old  building.  The  parties  In  their  con- 
tract can  this  work  additions  and  alterations; 
but  is  it  properly  so?  Every  part  of  the  house 
was  reconstructed,  excQ)t  a  part  of  three 
walls,  and  even  in  them  the  openings  are 
new.  There  must  necessarily  be  cases  where- 
in it  is  difficult  to  decide  whether  work  done 
is  to  be  regarded  as  the  erection  or  as  the 
alteration  of  a  building,  unless  we  regard  as 
an  alteration  any  building  in  which  old  ma- 
terials enter  as  an  element,  which  would 
be  unreasonable.  A  saddle  may  be  new, 
though  old  stirrups,  and  even  some  leather 
of  an  old  one,  be  used  In  making  it  A  aaw- 
mlll  may  be  new,  though  it  has  an  old  wa- 
ter wheel  or  forebay.  Where  the  structure 
of  a  building  Is  so  completely  changed  that, 
in  common  parlance.  It  may  be  properly  call- 
ed a  new  building  or  a  rebuilding.  It  comes 
within  the  lien  law.  This  is  sometimes  diffi- 
cult to  decide,  and  then  It  must  be  left  to  the 
Jury.  Under  the  evidence  here,  the  court 
might  have  decided  that  It  Is  a  case  of  a 
'building  erected,'  within  the  meaning  of  the 


Digitized  by 


Google 


B.D 


OBEEN'OUGH  T.  AlJLKtJ  THEATKB  &  REALTT  00. 


265 


Hen  law,  and  ought  not  to  have  ordered  a 
Aonsnlt."  Lowrle,  J.,  In  Armstrong  t.  Ware, 
20  Pa.  519,  520. 

So  In  the  case  at  bar  the  fact  that  the  par- 
ties to  the  contract  and  speclficationa  have 
seen  fit  therein  to  name  the  work  to  be  done 
thereunder  "the  alteration  of  'BlIUngB'  Sta- 
ble,' so  called.  Into  a  theater,"  Is  not  a  final 
and  conclusive  disposition  of  the  matter;  for 
the  appropriateness  of  the-  name  selected 
must  always  depend  upon  the  facts  «f  the 
case,  and  under  the  evidence  sulnltted  It 
clearly  appears  that  the  parties  to  the  con- 
tract and  specifications  therein  8nd  there- 
by contemplated  the  erection  of  a  theater. 
We  are  therefore  of  the  opinion  that  for  the 
purposes  of  this  branch  of  the  Question  un- 
der consideration  the  case  stands  the  same 
as  tf  the  lot  upon  which  the  theater  is  to  be 
constructed  had  been  vacant  on  April  18, 
1911,  the  date  of  the  granting  of  the  permit 
to  bnlld.  The  defendants,  however,  Insist 
that  by  the  granting  of  the  permit  to  build 
and  the  contracts  entered  into  in  conformity 
therewith  and  the  work  done  thereunder 
they  have  acquired  vested  rights  in  the  prem- 
ises which  should  not  be  disturbed,  and  that 
therefore  the  law  subsequently  enacted  re- 
lating to  baildlngs  "hereafter  erected"  does 
not  apply.  In  support  of  this  contention  they 
cite  several  cases,  but  principally  rely  upon 
the  case  of  City  of  Buffalo  v.  Chadeayne, 
134  N.  Y.  163,  31  N.  E.  443,  as  follows: 

"This  action  was  brought  to  recover  a  pen- 
alty for  an  alleged  violation  of  an  ordinance 
pertaining  to  the  erection  of  wooden  build- 
ings within  the  prescribed  fire  limits  of  the 
city  of  Buffalo.  On  the  11th  day  of  July, 
1887,  the  common  council  of  the  city  passed 
a  resolution  granting  permission  to  the  de- 
fendant to  erect  seven  frame  wooden  houses 
upon  premises  owned  by  him  and  speclfleally 
described.  This  resolution  was  duly  approv- 
ed by  the  mayor,  and  thereupon  the  defend- 
ant entered  Into  a  contract  for  the  materials 
with  which  to  make  such  structures.  He 
made  excavations  for  the  cellars,  and  laid 
a  portion  of  the  walls,  prior  to  the  1st  day  of 
August.  On  that  day  the  common  council, 
without  notice  to  him,  passed  a  resolution 
which  It  is  claimed  rescinds  the  former  res- 
olution. •  •  •  The  charter  of  the  plain- 
tiff (chapter  519,  Laws  1870)  provides  that 
the  city  shall  have  power  by  its  common 
council  from  time  to  time  to  enact  ordi- 
nances, •  •  •  to  prescribe  the  limits  with- 
in which  wooden  bnlldlngB  shall  be  erected 
and  the  manner  in  and  material  of  which 
all  buildings  shall  be  constructed  within 
such  limits.  Every  building  erected  or  plac- 
ed contrary  to  any  ordinance  passed  under 
the  last  above  provision  shall  be  deemed  a 
common  nuisance  and  may  be  abated  as 
such.'  Title  3,  S  S,  snbd.  4.  Pursuant  to  this 
provision,  the  common  council  enacted  or- 
dinances, among  which  we  find  the  follow- 
ing: 'No  person  shall,  without  permission 
of  tbe  common  council,  erect,  places  or  move 


any  building  constructed  In  whole  or  in  part 
of  wood,  within  the  limits  of  tbe  city  of 
Buffalo,  as  defined  by  section  2  of  tiUe  1 
of  the  charter  of  said  city.'  Ordinances,  c 
6,  (  20.  Tbe  defendant's  buildings  are  with- 
in the  fire  limits,  as  prescribed  by  the  ordi- 
nance. He  therefore  had  no  right  to  con- 
struct them  without  the  permission  of  the 
common  council.  Such  permission,  as  we 
have  seen,  was  granted  on  the  11th  day  of 
July,  1887,  and  thereby  be  acquired  the 
right  to  proceed  with  tue  construction  of  his 
buildings,  and  to  possess  and  enjoy  the  com- 
forts they  might  afford.  As  soon  as  he  had 
entered  upon  the  construction  of  the  build- 
ings, and  Incurred  liabilities  for  the  work 
and  material,  he  had  a  property  interest  in 
them.  To  this  right  he  was  entitled  to  pro- 
tection. People  V.  O'Brien,  111  N.  Y.  1-62, 
18  N.  E.  692  [2  L.  R.  A.  255,  7  Am.  St.  Rep. 
684] ;  In  re  Union  El.  R.  R.  Co.,  112  N.  Y. 
61-75,  19  N.  E.  664  [2  L.  B.  A.  359];  People 
ex  reL  v.  Otis,  90  N.  Y.  48-52;  Stuart  v.  Palm- 
er, 74  N.  Y.  183  [30  Am.  Rep.  289] ;  Detroit 
V.  Plank  Road  Co.,  43  Mich.  140,  5  N.  W. 
275. 

"It  is  claimed  by  the  appellant  that  a  mu- 
nicipal board  may  reconsider  its  action  at 
any  time  before  private  vested  rights  have 
resulted  from  such  action,  and  that  the  de- 
fendant could  not  acquire  vested  rights  as 
against  the  police  power  of  the  state  or  mu- 
nicipality. For  the  purposes  of  this  case 
we  may  concede  these  propositions.  As  to 
the  first,  it  appears,  as  we  have  seen,  that 
the  defendant  had  entered  upon  the  con- 
struction of  Us  buildings,  had  made  con- 
tracts, and  Incurred  liabilities  thereon,  be- 
fore the  common  council  attempted  to  recon- 
sider Its  action  giving  him  a  permit  to  con- 
struct of  wood.  A  private  property  right 
had,  therefore,  vested  in  him  prior  to  the 
rescission  of  the  resolution.  As  to  the  sec- 
ond, his  right  may  be  subject  to  the  police 
power  of  the  state ;  but  the  difficulty  is  that 
the  state  has  not  seen  fit  to  deprive  him  of 
such  right  by  the  exercise  of  such  power, 
nor  has  it  delegated  the  same  to  the  munici- 
pality. The  state  has  given  to  the  munici- 
pality power  to  prescribe  the  limits  in  which 
wooden  buildings  shall  not  be  erected.  This 
pertains  to  the  future,  and  not  to  existing 
wooden  buildings.  The  ordinance  to  which 
we  have  referred  provides  that  no  person 
shall,  without  permission  of  the  common 
council,  erect  any  building  in  whole  or  in 
part  of  wood,  within  certain  limits.  This 
has  reference  to  bnUdings  that  shall  be 
erected  in  the  future,  and  not  to  exlstinK 
buildings,  or  to  tiiose  erected  with  the  per- 
mission of  the  common  council.  So  that  nei- 
ther the  charter  nor  the  ordinance  author- 
ises  It  to  Interfere  with  existing  buildings, 
or  those  constructed  with  its  pennisslon. 
Ther6  is  consequaoCIy  no  power  given  to  the 
common  council  to  degprive  the  defendant  of 
any  vested  property  rights  in  the  buildings. 
If  the  oommon  council  conld  interfere  and 
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rescind  Its  permit  after  a  building  is  par- 
tially constructed,  it  could  also  rescind  aft- 
er It  was  fully  completed.  It  would  conse- 
quently follow  that  every  person  who  in  the 
past  has  constructed  wooden  uuildings  with 
the  permission  of  the  common  council  Is 
now  liable  to  have  his  permit  revoked,  and 
his  buildings  declared  a  nuisance,  and  abated 
as  such.  The  restrictions  authorized  by  the 
provisions  of  the  charter  under  considera- 
tion are  for  the  purpose  of  the  prevoition 
and  extinguishment  of  fires.  It  has  no  ref- 
erence to  buildings  that  may  become  a  nui- 
sance by  reason  of  their  becoming  dangerous 
to  the  public.  Having  in  view  the  purpose 
for  which  the  provision  was  enacted,  it  seems 
to  US  clear  that  It  was  not  intended  to  give 
to  the  common  council  the  power  to  deprive 
persons  of  their  buildings  which  had  previ- 
ously been  erected,  or  of  those  which  should 
be  thereafter  erected,  in  whole  or  in  part, 
with  the  permission  of  the  common  council, 
and  that  its  power  ls°  limited  to  the  pre- 
vention of  the  erection  of  woodoi  buildings 
in  the  future  without  its  permit" 

[2]  Without  doubt  the  above  construction 
of  the  city  charter  and  the  powers  of  the 
city  thereunder  was  entirely  correct.  It  in- 
volved the  consideration  of  what  power  bad 
been  delegated  to  the  city  by  the  Legislature 
and  whether  the  city  was  in  the  proper  ex- 
ercise of  the  same.  This  case  is  cited  as 
follows  in  1  Smith,  Modern  Law  of  Mun. 
Corp.  {  610:  "The  charter  of  a  city,  author- 
izing the  making  of  ordinances  'to  prescribe 
the  limits  within  which  wooden  buildings 
shall  not  be  erected,'  pertains  to  the  future, 
and  an  ordinance  made  thereunder,  prohibit- 
ing without  the  council's  permission  the  erec- 
tion of  any  building  constructed  in  whole  or 
In  part  of  wood  within  certain  limits,  re- 
fers to  buildings  to  be  erected  in  the  future, 
and  not  to  buildings  in  existence  and  erected 
by  such  permission." 

The  defendant  also  cited  the  following  au- 
thorities: Regina  v.  Howard,  4  Ont.  Rep. 
377;  State  v.  Tenant,  110  N.  C.  609,  14  S.  E. 
387,  15  Lw  R.  A.  423,  28  Am.  St  Rep.  715. 
It  should  be  noted  that  the  reason  for  the 
rule  laid  down  in  these  cases  is,  not  that 
retrospective  legislation  is  beyond  the  police 
power  of  the  .state,  but  rather,  admitting 
the  right  of  the  state  to  so  legislate,  it  is 
insisted  that  such  legislation,  interfering  as 
It  does  with  vested  property  rights,  should 
In  general  be  construed  strictly,  and  more 
particularly  as  prospective,  and  not  retro- 
spective, In  the  absence  of  express  language 
to  the  contrary.  That,  In  the  absence  of 
express  Intent  to  the  contrary,  statutes 
should  be  construed  as  prospective,  and  not 
retrospective,  is  well  established  by  the  au- 
thorities. 

Cooley's  Const  Lim.  (7th  Ed.)  520:  "Nev- 
ertheless, legislation  of  this  character  Is  ex- 
ceedingly liable  to  abuse;  and  it  is  a  sound 
rule  of  construction  that  a  statute  should 


have  a  prospective  opwatlon  only,  unless  its 
terms  show  clearly  a  legislative  Intention 
that  it  should  operate  retrospectively." 

36  Cyc.  1204:  "A  statute  is  prospective 
only  which  expressly  declares  that  it  is  not 
retroactive,  which  by  its  terms'  is  to  apply 
to  actions  or  to  things  done  'hereafter"  or 
'thereafter,'  or  is  to  take  effect  at  a  future 
state,  or  which  contains,  in  the  enacting 
clause,  the  phrase  'from  and  after  the  pass- 
ing of  this  act.'  •  •  •  It  Is  a  rule  of 
statutory  construction  that  all  statutes  are 
to  be  construed  as  having  only  a  prospec- 
tive operation,  unless  the  purpose  and  In- 
tention of  the  Legislature  to  give  them  a  re- 
trospective effect  Is  expressly  declared  or  is 
necessarily  implied  from  the  language  used. 
In  every  case  of  doubt,  the  doubt  must  be 
solved  against  the  retrospective  effect" 

The  defendants  therefrom  conclude  that: 
"In  view  of  this  strict  rule  favoring  a 
prospective  construction,  It  is  difficult  to 
comprehend  how  said  amending  act  making 
use  of  such  language  as  'building,'  'here- 
after erected,'  and  'this  act  shall  take  effect 
on  its  passage,'  can  be  construed  as  other 
than  prospective.  And  It  has  already  been 
decided  by  a  case  on  all  fours  with  the  prin- 
cipal case  that  a  prospective  construction  of 
said  amending  act  must  necessarily  exclude 
from  the  operation  of  said  act  the  comple- 
tion of  this  'alteration'  to  defendants'  build- 
ing as  previously  contracted  for  and  com- 
menced under  a  i)ermlt  duly  obtained  ac- 
cording to  law.  City  of  Buffalo  y.  Chade- 
ayne,  134  N.  Y.  163  [31  N.  E.  443]." 

"The  object  of  all  construction  and  Inter- 
pretation of  statutes  Is  to  ascertain  the 
meaning  and  intention  of  the  Legislature,  to 
the  end  that  the  same  may  be  enforced. 
*  *  *  Every  statute  is  to  be  construed 
with  reference  to  its  Intended  scope  and  the 
purpose  of  the  Legislature  in  enacting  It; 
and  where  the  language  used  is  ambiguous, 
or  admits  of  more  than  one  meaning,  it  is 
to  be  taken  in  such  sense  as  will  conform 
to  the  scope  of  the  act  and  carry  out  the 
purpose  of  the  statute.  •  •  •  The  title 
of  a  statute  cannot  control  or  vary  the 
meaning  of  the  enacting  part  If  the  latter 
is  plain  and  unambi^ous.  But  if  there  la 
doubt  or  obscurity  in  the  body  of  the  act, 
the  title  may  be  consulted,  as  a  guide  to 
the  probable  meaning  of  the  Legislature, 
and  should  be  accorded  some  weight  in  the 
interpretation."  Blais  v.  Franklin,  31  R.  I. 
95,  105,  et  seq.,  77  Atl.  172.  Thus  consid- 
ered, we  find  ttie  title  of  Pub.  Laws  1911, 
c.  702,  to  be:  "An  act  In  amendment  of  chap- 
ter 131  of  the  General  Laws,  entitled  'Of 
diminishing  danger  to  life  In  case  of  fire.' " 
We  thus  discover  that  it  is  an  act  passed 
in  the  exercise  of  the  police  power,  one  of 
the  highest  prerogatives  of  the  legislative 
body,  arising  ont  of  the  law  of  self-preserva- 
tion, for  the  purpose  of  promoting  the  safety 
and  comfort  of  the  people  of  the  state.    It 
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also  appears  from  the  title  and  body  Of  the 
statute  that  It  was  not  the  first  or  original 
act  relating  to  the  sabject,  for  It  Is  an 
amendment  of  Gen.  Laws  1909,  c.  131,  {  2, 
which  was  passed  AprU  22,  1908,  as  Pnb. 
Laws  1906,  c.  1530,  and  was  then  entitled: 
"An  act  to  diminish  danger  to  life  In  case 
of  fire."  It  thns  appears  that  In  less  than 
a  month  over  tliree  years  the  General  As- 
sembly saw  fit  to  modify  a  safety  law  that 
they  had  enacted,  and  it  becomes  pertinent 
to  inquire  whether  it  was  because  they 
found  it  in  practice  to  be  too  severe  or  not 
stringent  enough.  Section  2  reads  as  fol- 
lows: "All  theaters,  halls,  churches,  and 
school  houses  shall  have  the  doors  or  win- 
dows of  or  to  any  exit  or  fire  escape,  and 
of  any  opening  thereto,  so  arranged  as  to 
swing  outward:  and  at  no  time  when  any 
show,  performance,  exhibition,  dance,  ball, 
fair,  service,  or  session  Is  .being  given  or 
held  therein,  or  any  audience  shall  be  pres- 
ent therein,  shall  said  doors  or  windows  be 
locked." 

In  the  meantime,  between  the  passage  of 
said  act  and  Its  amendment  as  aforesaid, 
Pnb.  Laws  1900,  c.  472,  enUtled  "An  act  hi 
amendment  and  revision  of  chapter  688  of 
the  Public  Laws  entitled  'An  act  in  relation 
to  buildings  In  the  city  of  Providence  and 
for  other  purposes,'  passed  at  the  January 
session,  A.  D.  1878,  and  the  acts  in  amend- 
ment thereof  and  in  addition  thereto,"  was 
passed  April  30,  1909.  This  act  related  sole- 
ly to  the  dty  of  Providence,  and  section  27 
thereof  provided  that  "every  building  here- 
after erected  or  altered,  to  be  used  as  a  thea- 
ter, sliall  be  subject  to  the  following  provi- 
sions of  this  section."  The  provisions  of  Pub. 
Laws  1911,  c.  702,  relate  to  the  whole  state, 
and  thus  supersede  those  of  the  act  last  re- 
ferred to.  It  now  appears  that  until  the 
passage  of  the  act  of  May  12,  1911,  there 
were  no  restrictions  upon  theaters  outside  the 
dty  of  Providence,  save  those  relating  to 
doots  and  windows,  and  that  shortly  after 
two  years  from  the  passage  of  the  act  re- 
lating to  theaters  In  the  city  of  Providence 
the  General  Assembly  passed  a  general  law 
comprising  the  whole  state,  the  provisions 
of  wliich  are  more  rigorous  than  those 
contained  in  the  special  act  relating  to  Provi- 
dence. The  plain  purport  of  the  act  Is  an 
attempt  to  save  human  life  by  diminishing 
the  danger  to  tlie  same  incident  to  fire.  It 
is  an  attempt  to  take  advantage  of  the 
dreadful  experiences  of  others  and,  by  re- 
quiring certain  reasonable  precautionary 
measures  to  be  taken  by  those  who  expect  to 
obtain  pecuniary  profit  from  the  congrega- 
tion in  large  numbers  of  human  beings  in 
the  places  provided  by  them  for  the  enter- 
tainment of  the  people,  to  avoid  the  needless 
sacrifice  of  priceless  lives.  It  affects  all 
theaters  thereafter  erected,  and  that  means 
all  tlwaters  not  theretofore  erected.    And  it 


Includes  all  theaters  in  process  of  erection, 
irrespective  of  the  beginning  of  the  work 
thereon,  whether  before  or  after  the  pas- 
sage of  the  act. 

[3]  It  ought  not  to  be  construed  strictly 
in  favor  of  pecuniary  economy  and  against 
human  life  or  limb.  It  ought  to  be  so  con- 
strued as  to  effectuate  the  apparent  inten- 
tion of  tlie  General  Assembly,  exerted  in  the 
interest  of  civilized  humanity  to  diminish  a 
danger  incident  to  social  life.  Construed  in 
this  light,  the  theater  In  question  is  In- 
cluded within  the  purview  of  the'  act,  and 
the  "vested  rights"  of  the  defendants  consti- 
tute no  impediment  to  its  enforcement.  As 
was  said  by  Gray,  C.  J.,  in  Salem  v.  Maynes, 
12S  Mass.  372,  374:  "There  can  be  no  doubt 
of  the  right  of  the  Legislature,  in  the  exer- 
cise of  the  police  power  and  for  the  protec- 
tion of  persons  and  property  against  the 
dangers  of  fire,  to  authorize  cities  and  towns, 
by  ordinances  and  by-laws,  to  restrict  or 
prohibit  the  erection  of  wooden  buildings 
within  the  municipalities,  or  within  any  dis- 
trict thereof.  Respublica  v.  Duquet,  2  Yeat- 
es  [Fa.]  493;  Wadleigh  v.  Gilman,  3  Falrf. 
[Me.]  403  [28  Am.  Dec  188].  All  contracts 
between  individuals,  and  even  charters  grant- 
ed by  the  state,  are  subject  to  the  exercise 
of  this  power.  Commonwealth  v.  Intoxi- 
cating Liquors,  116  Mass.  1S3;  Woodlawn 
Cemetery  v.  Everett,  118  Mass.  354;  Munn 
V.  Illinois,  94  U.  8.  113  [24  L.  Ed.  77].  St. 
1872,  c.  243,  has  conferred  on  the  cities  And 
towns  in  this  commonwealth  authority  to 
pass  such  ordinances  and  by-laws,  and  on 
this  court  Jurisdiction  in  equity  to  restrain 
the  construction  of  buildings  in  violation 
thereof.  The  case  stated  shows  that  the  dty 
of  Salem  duly  passed  an  ordinance  provid- 
ing that  no  person  should  erect  or  cause  to 
be  erected  a  wooden  building  exceeding 
certain  dimensions  within  a  fire  district, 
the  boundaries  of  which  were  fixed  by  the 
same  ordinance,  and  that  the  defendants  be- 
gan to  erect  such  a  building  within  those 
limits  after  the  ordinance  took  effect  The 
facts  that,  before  the  passage  of  the  ordi- 
nance, the  defendants  had  begun  work  on  the 
cellar  upon  the  site  of  the  proposed  build- 
ing, and  had  made  a  contract  l>etween  them- 
selves for  the  erection  of  the  buUding,  and 
had  bought  and  prepared  lumber  to  carry  out 
that  contract,  does  not  exempt  them  from 
the  operation  of  the  ordinance."  See,  also, 
EInoxvllle  v.  Bird,  80  Tenn.  121,  49  Am. 
Rep.  326. 

In  fact,  the  defendants  concede  the  truth 
of  the  proposition  that  "a  permit  to  build 
does  not  bar  the  General  Assembly  from  en- 
acting suitable  police  regulations,"  saying 
that  is  "a  position  with  which  the  defend- 
atits  are  in  entire  accord.  They  at  once  ad- 
mit the  power  of  the  Legislature  to  so  legis- 
late as  to  interfere  with  vested  rights;  the 
only  question  being,  has  it  chosen  to  so  ex- 
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erdse  this  power?"  For  the  reasons  al- 
ready given,  this  question  must  be -answered 
In  the  affirmative. 

[4]  The  defendants  claim  that,  even  if  the 
amending  act  does  require  them  to  modify 
said  plans  and  specifications,  the  question 
still  remains,  what  Is  the  extent  of  such 
modifications,  and,  more  particularly,  what 
is  "an  open  court  or  space"?  within  the 
meaning  of  said  act;  that  the  language  of 
said  injunction  is  vague  and  indefinite,  in 
that  It  does  not  Indicate  what  kind  of  open 
ways  or  courts  they  must  construct  in  order 
to  comply  with  the  act.    They  contend: 

"That  the  construction  of  covered  courts 
or  spaces  open  at  either  end  for  passing,  and 
not  open  to  the  sky,  is  the  extent  of  the  re- 
quirement imposed  by  said  act  That  this  is 
a  sound  construction  is  supported  by  the  fol- 
lowing reasons: 

"A.  The  Legislature  has  expressly  indi- 
cated Its  Intent  to  this  effect.  It  is  Impor- 
tant to  note  that  In  Public  Laws,  c.  472,  { 
27,  the  provision  regarding  a  court  adjoining 
a  theater  is  as  follows:  'Every  theater 
*  *  *  shall  have  an  open  court  or  pas- 
sageway. *  •  •  These  passages  shall  be 
open  to  the  sky  opposite  the  whole  depth  of 
the  auditorium.'  Here  there  is  a  provision 
in  favor  of  an  open  court,  followed  by  ex- 
press words  providing  that  It  'shall  be  open 
to  the  sky.'  Compare  with  this  the  briefer 
language  of  the  said  amending  act,  providing 
that  'every  such  building  shall  have  an  open 
court  or  space'  with  absolutely  nothing  said 
as  to  an  opening  to  the  sky.  The  conclusion 
must  be  that  the  Legislature,  having  in  mind 
the  broader  provisions  of  the  statute  it  was 
modifying,  chose  to  limit  the  extent  of  the 
new  courts  or  spaces  upwards  by  leaving  out 
any  reference  to  the  sky  altogether. 

"B.  Sound  reason  for  such  a  rule  indi- 
cates legislative  intent  to  this  effect  The 
earlier  law  provided  only  for  a  court  a  part 
of  the  way  on  one  side  of  a  theater  only, 
and  it  was  not  considered  a  great  hardship 
for  property  owners  in  the  interests  of  pub- 
lic safety  to  keep  said  way  open  to  the  sky. 
But  when  the  amending  law  provided  for 
courts  throughout  the  entire  length  of  two 
sides  the  public  was  better  protected,  while 
at  the  same  time  the  burden  on  the  property 
owner  was  Increased.  To  offset  this  new 
burden,  it  was  wisely  decided,  in  view  of 
the  fact  that  the  public  would  be  as  well 
protected,  to  omit  the  words  'open  to  the 
sky,'  thus  allowing  for  covered  courts. 

"C.  Such  a  rule  results  from  a  strict  con- 
struction of  the  term  'open  court  or  space' 
in  favor  of  the  landowner  and  against  the 
state.  The  authorities  hold  that  this  act, 
being  penal  in  character,  must  be  thus  strict- 
ly construed  In  favor  of  the  landowner  and 
against  the  state." 

We  have  already  Intimated  that  a  life- 
saving  statute  ought  not  to  be  so  i^trlctly  con- 


stmed  In  the  Interests  of  eeonomy  as  to  de- 
feat Its  humane  object  and  pnrpose,  but  on 
the  contrary,  should  be  bo  construed  as  to 
give  effect  to  the  expressed  and  evident  in- 
tention of  the  Legislature.  In  Pah.  Law* 
1909,  c.  472,  i  27,  appears  the  first  reference 
to  "open  court  or  passageway."  The  Legis- 
lature evidently  realized  that  the  words 
needed  some  definition,  for  later  in  the  same 
section  they  added  the  following  explanato- 
ry clause:  "These  passages  shall  be  open  to 
the  sky  opposite  the  whole  depth  of  the  au- 
ditorium." The  words  "open  court"  there- 
fore, under  that  statute,  meant  a  court  com- 
pletely open  overhead,  one  completely  un- 
covered; not  partly  open,  and  not  completely 
closed.  And  there  was  good  reason  for  silch 
a  requirement,  for  when  one  Is  to  such  a 
court  he  Is  outside  of  the  theater  and  there- 
fore in  a  position  of  greater  safety,  for  noth- 
ing can  fall  upon  him  from  the  inside  of  the 
building.  Having  once  defined  the  expres- 
sion "open  court"  it  was  no'  longer  unde- 
fined, and  it  was  not  necessary  to  repeat  the 
definition,  or  to  say  again  the  expression 
"open"  means  "open."  That  would  remain 
as  a  definition  until  the  Legislature  should 
see  fit  to  define  it  anew. 

In  these  circumstances  we  are  of  the  opin- 
ion that  the  defendants  are  required  by  the 
provisions  of  Pub.  Laws  1011,  c.  702,  |  2,  to 
build  open  courts;  i.  e.,  passages  open  to 
the  sky,  as  therein  specified. 

The  defendants'  appeal  is  therefore  dolled 
and  dismissed,  the  decree  appealed  from  is 
afllnned,  and  the  cause  Is  remanded  tO'  the 
superior  court  for  farther  proceedings.  , 


(n  B.  L  itt) 
COLE  V.  DAVIS  AUTOMOBILE  CO. 
(Supreme   Court  of   Rhode   Island.     July   14, 

1911.) 
ExcKpnoNg,  Bill  or  (j  55*}— PBOCEEoiwaB 

TO   Establish   Exceptions  —  Petition  — 

Sebvice. 

Under  Oen.  Laws  1909,  c.  274,  {  7,  empow- 
ering the  Supreme  Court  to  adopt  rules  regu- 
lating the  practice  In  matters  not  expressly 
provided  for  by  law,  and  chapter  298,  §  21,  au- 
thorizing the  filine  in  the  supreme  Court  of 
a  petition  to  establish  the  tnitn  of  exceptions, 
to  be  established  as  the  court  shall  by  rule  ijie- 
Bcribe,  and  Supreme  Court  rule  13  (62  Atl.  ix), 
requiring  petitioner,  filing  a  petition  to  establish 
the  truth  of  bis  exceptions,  to  deliver  to  the 
adverse  party  a  copy  of  the  petition  and  ac- 
companying afiBdavits  within  a  specified  time,  a 
petition  to  establish  exceptions  will  be  dis- 
missed, where  a  copy  of  the  petition  was  not- 
served  on  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  U  90-93;   Dec.  Dig.  J  65.»] 

Action  by  Andrew  B.  Cole  against  the 
Davis  Automobile  Company.  There  was  a 
verdict  granting  insufficient  relief,  and  plain- 
tiff filed  a  petition  to  establish  the  truth  of 
his  exceptions,  imder  Gen.  Laws  1909,  c 
298,  {  21.    PeUtlon  dlamlseed. 
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A.  B.  Crafts  and  A.  A  Capotosto,  for  plain 
tiff.  Harry  J.  Williams,  Thomas  A.  Carroll, 
and  Walter  P.  Sueamaii,  for  defendant. 

JOHNSON,  J.  TbiB  la  an  action  of  tre»- 
luiss  on  the  case  for  negligence.  After  ver- 
-dlct  for  the  plaintiff  In  the  superior  court 
for  $320,  the  plalntUI  moved  for  a  new  trial 
upon  the  question  of  damages,  on  the  ground 
that  the  damages  were  Inadequate.  This 
motion  was  drailed,  and  the  plalntifC  except- 
ed, and  filed  his  bill  of  exceptions.  Said 
bill  of  exceptions  was  disallowed  June  10, 
1910,  by  the  Justice  who  preslcied  at  the  trial, 
"for  the  reason  that  no  trau»cript  of  testi- 
mony in  the  case  is  presented  to  the  court, 
and  in  the  opinion  of  the  court  such  a  tran* 
script  is  necessary  in  this  case."  June  13, 
1910,  plaintiff  filed  hi  this  court  his  petition 
to  establish  the  truth  of  bis  exceptions,  as 
follows: 

"To  the  Honorable  Supreme  Court  of  the 
State  of  Rhode  Island: 

"Respectfully  represents  Andrew  B.  Cole, 
of  the  city  and  county  of  Providence,  and 
state  of  Rhode  Island: 

"First  That  on  the  9th  day  of  February, 
A.  D.  1910,  in  the  superior  court  within  and 
for  said  FroTidesce  county,  he,  as  plaintiff, 
recovered  a  verdict  before  his  honor,  Charles 
F.  Stearns,  Justice  of  said  superior  court, 
sitting  with  a  Jury,  for  the  sum  of  $320  in  a 
certain  action  then  and  there  pending  by  due 
and  legal  process  of  law  against  the  Davis 
Automobile  Company,  a  corporation  duly  in- 
corporated and  organized  under  the  laws 
'Of  the  state  of  Rhode  Island,  and  doing  busi- 
ness in  said  Providence  county. 

"Second.  That  on  the  leth  day  of  Febru- 
ary, A.  D.  1910,  the  plaintiff  filed  a  motion 
for  a  new  trial  In  said  cause  in  said  superior 
court,  and  gave  due  notice  thereof  to  the  de- 
fendant corporation  according  to  law;  timt 
on  the  19th  day  of  May,  A  D.  1910,  after 
hearing  the  parties  on  said  motion,  the  said 
Justice  Steams  refused  the  plaintiff  a  new 
trial  of  the  said  action. 

"Third.  That  on  the  27th  day  of  May,  A. 
D.  1910,  within  seven  days  after  receiving 
notice  from  the  clerk  of  said  superior  court 
-of  said  decision  denying  said  motion,  the 
plaintiff  gave  notice  of  his  Intention  to  pros- 
ecute his  bill  of  exceptions  upon  said  deci- 
sion refusing  said  new  trial  in  said  cause  to 
the  Supreme  Court,  and  then  and  there  on 
said  27th  day  of  May,  A.  D.  1910,  filed  his 
bill  of  exceptions  in  accordance  with  his  said 
notice,  and  now  on  file  in  said  superior  court, 
and  that  his  honor,  Justice  Steams,  on  the 
10th  day  of  June,  A.  D.  1910,  disallowed  said 
bill  of  exceptions,  and  then  and  tiiere  re- 
turned the  same  to  the  clerk  of  the  said 
superior  court  And  the  plaintiff  alleges 
that  bis  said  bffl  of  exceptions  is  true  and 
correct,  and  should  be  allowed  and  estab- 
lished. 

"Wherefore  the  plaintiff  prays  that  his 
-exceptions  may  be  'established  before  this 


honorable  Supreme  Court,  and  tliat  the  same 
may  be  heard,  and  the  same  proceedings 
taken  as  if  said  exceptions  had  been  duly 
allowed  and  filed,  and  that  this  honorable 
court  will  order  the  clerk  of  the  superior 
court  to  certify  and  transmit  to  the  clerk 
of  the  Supreme  Court  the  papers  in  said 
cause,  and  that  a  new  trial  may  be-  granted 
the  plaintiff  of  said  cause  upon  the  amount 
of  damages  to  which  the  plaintiff  may  be  en- 
titled as  prayed  for  in  said  motion  for  a 
new  trial. 

■  "Wherefore,  etc.  Andrew  'B.  Cole,  by  His 
Attorneys,  A.  B.  Crafts,  A.  A.  Capotosto. 

"I,  Albert  B.  Crafts,  of  the  city  of  Crans- 
ton, In  said  Providence  county,  on  oath  make 
affidavit  to  the  truth  of  the  all^ations  of 
fact  contained  in  the  foregoing  petition.  Al- 
bert B.  Crafts. 

"Providence — sc:  In  Providence^  In  the 
county  of  Providence,  on*  this  10th  day  of 
June,  A.  D.  1910.  Before  me,  Braest  P.  B. 
Atwood,  Notary  Public." 

September  27,  1910,  defendant  filed  a  mo- 
tion to  dismiss  said  petltl(m  to-  establish  the 
truth  of  the  exceptions,  upon  the  following 
grounds: 

"(1)  The  plaintiff  did  not  within  ii  hours 
after  the  filing  of  his  petition,  deliver  a  copy 
of  the  same  to  the  defendant  or  its  attor- 
ney of  record,  as  required  by  rule  18  <62  Atl. 
Ix)  of  this  court. 

"(2)  Said  petition  is  not  verified  by  affida- 
vit accompanying  the  same,  as  required  by 
rule  13  of  this  court 

"(3)  The  plaintiff  has  not  set  ^orth  all 
fhcts  material  to  the  rulings  upon  which  his 
exception  is  based,  as  required  by  rule  18  of 
this  court 

"(4)  The  plalntifl'B  motion  for  a  new  trial 
Is  improper,  since  it  Is  liot  a  motion  for  a 
new  trial  generally,  but  a  motion  for  a  new 
trial  to  be  limited  to  the  single  question  of 
damages. 

"(5)  The  superior  court  has  no  Jurisdiction 
to  entertain  a  motion  for  a  new  trial,  unless 
It  is  a  motion  for  a  new  trial  generally." 

In  support  of  said  motion  the  affidavits  of 
Harry  J.  Williams,  Thomas  A.  Carroll,  and 
Walter  P.  Suesman,  attomeys  for  the  de- 
fendant denying  that  any  copy  of  the  peti- 
tion to  establish  the  truth  of  the  exceptions 
had  been  served  upon  them,  were  presented. 

The  plaintiff  presented  the  affidavits  of 
Albert  B.  Crafts  and  Mary  Joseph,  as  fol- 
lows: 

"I,  Albert  B.  Crafts,  on  oath  make  afflda* 
vlt  and  say  that  as  attorney  for  the  plaintiff 
I  drew  the  petition  to  establish  said  bill  of 
receptions;  that  I  have  no  exact  recollection 
of  service  of  a  copy  thereof  on  defendant's 
attomeys,  but  that  my  Invariable  custom 
was  at  that  time  and  since  to  see  that  no- 
tices and  copies  were  served  upon  the  de- 
fendant's attoibeys  in  proper  season;  that 
in  said  Case  I  know  that  I  consulted  rule  13, 
of  this  court  snd  annexed  my  affidavit  to 
said  petition;    that  in  almost  every  case  I 
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instracted  Mlas  Mary  Josegpb,  my  st^iog- 
rapher,  who  had  been  a  long  time  In  my  em- 
ployment and  understood  such  matters,  to 
serve,  and  how  to  serve,  the  papers,  and  saw 
that  she  started  from  my  office  for  such  pur- 
pose, and  Inquired  of  her,  before  the  time 
limited  had  expired,  if  she  had  served  the 
same,  and  should  have  remembered  if  there 
bad  been  any  omission  to  serve  a  copy  of 
said  petition  brought  to  my  knowledge ;  that 
I  have  usually  and  invariably,  I  think,  kept 
the  sworn  proof  of  such  service  in  my  own 
office,  until  or  unless  objection  was  made,  as 
such  proof  would  be  less  apt  to  be  lost  or 
mislaid  in  my  papers,  than  In  court;  that 
I  invariably  have  three  copies  made  of  all 
court  papers,  affidavits,  pleas,  bills  of  ex- 
ceptions, petitions  to  establish  exceptions, 
etc.,  etc.,  and  supply  opposing  counsel  with 
copies  tlkereof,  as  a  matter  of  courtesy,  if 
not  required  by  rtile  or  law;  that  among  my 
papers  in  said  case  is  only  one  copy  of  said 
petition;  that  some  time  last  week  Harry 
Williams,  one  of  the  attorneys  for  the  de- 
f^idant,  informed  me  over  the  telephone  that 
amon^  the  i>apers  in  the  case  in  his  hands, 
or  In  those  of  Carroll  &  Suesman,  the  other 
attorneys  for  the  defendant,  he  had  seen  a 
ct^y  of  the  said  petition  to  establish  said 
bill  of  exceptions,  but  that  there  was  no 
notice  attached  to  the  same;  that  Tuesday, 
February  14,  1911,  he  also  informed  me  that 
he  had  fse&n  said  copy  among  the  papers  of 
the  defendant's  attorneys,  either  his,  or  Car- 
roll &  Suesman's." 

"I,  Mary  Joa^h,  being  formerly  stenog- 
rapher of  said  A.  B.  Crafts,  make  affidavit 
and  say:  That  I  bare  read  the  affidavit  of 
A.  B.  Crafts,  above,  and  know  that  the  state- 
ment therein  of  his  custom  as  to  service  of 
notices  and  copies  of  papers  is .  correct,  and 
also  as  to  his  custom  of  keeping  in  the  office 
tbe  sworn  proof  of  such  service;  that  I  liave 
no  recollection  of  any  omission  to  serve  a 
copy  of  said  petition  to  establish  said  bill 
of  exceptions,  and  know  that  I  should  have 
remembered  any  such  omission,  if  I  bad 
failed  or  forgotten  to  do  so.  I  further  de- 
pose and  say  that  I  served  numerous  notices 
and  petitions  In  the  above  case,  and  left 
same  with  either  Mr.  Carroll  or  Mr.  Wil- 
liams, but  have  no  recollection  of  serving 
the  petition  referred  to  in  Mr.  Grafts'  affi- 
davit" 

It  appears  that  the  petition  to  establish 
the  exceptions  was  sworn  to  by  A.  B.  Crafts, 
one  of  plaintiff's  attorneys.  From  the  af- 
fidavits it  appears  that  there  is  no  proof  of 
compliance  with  rule  13  in  the  matter  of 
notice.  Neither  plaintiff's  attorney  nor  his 
stenographer  swore  to  any  service  of  a  copy 
of  the  petition,  but  only  to  a  custom  of  plain- 
tilTs  attorney. 

Rule  13  of  this  court  is  as  follows:  "Ev- 
ery petition  to  establish  the  truth  of  excep- 
tions shall  be  verified  by  affidavit  accompa- 
nying the  petition,  setting  forth  the  rulings 
npon  wliiclk  the  exceptions  are  based;    and 


every  petition  to  determine  tbe  correctness 
of  a  transcript  of  testimony  shall  be  ac- 
companied by  affidavit,  setting  forth  that  the 
transcript  certified  by  the  court  stenographer 
is  correct  or  incorrect,  as  the  case  may  be, 
and  lie  Incorrect,  in  what  particular;  and 
the  petitioner  shall  within  twenty-four  hours 
after  the  filing  of  his  petition  deliver  to  the 
adverse  party  or  his  attorney  of  record  a 
copy  of  the  same  and  of  the  affidavits.  The 
adverse  party  may  file  counter  affidavits  with- 
in ten  days  after  receiving  the  copies  afore- 
said, and  tbe  court  may  grant  further  time 
to  the  petitioner  to  reply,  In  its  discretion; 
and  thereafter  the  petition  shall  stand  for 
assignment  and  hearing  on  motion  of  either 
party." 

By  virtue  of  chapter  274,  j  7,  of  Gen.  Laws 
1909.  the  Supreme  and  superior  courts  may, 
from  time  to  time,  make  and  promulgate 
rules  for  regulating  practice  and  conducting 
business  therein,  in  matters  not  expressly 
provided  for  by  law.  Chapter  298,  g  21,  Gen. 
Laws  1909,  provides:  "If  the  Justice  who 
presided  at  tbe  trial  shall,  for  a  period  of 
twenty  days  after  a  bill  of  exceptions  has 
been  filed,  fail  to  act  upon  or  return  the 
same,  or  shall  disallow,  alter,  or  refuse  to 
alter  the  same,  and  either  party  is  aggrieved 
thereby,  the  truth  of  the  exceptions  may  be 
established  before  the  Supreme  Court  upon 
petition  stating  the  facts,  filed  within  thirty 
days  after  the  filing  of  tbe  bill  of  exceptions 
in  the  superior  court;  and  thereupon,  the 
truth  of  the  exceptions  being  established  in 
such  manner  as  the  court  shall  by  rule  pre- 
scribe, they  shall  be  beard  and  tbe  same 
proceedings  taken  as  if  the  exceptions  bad 
been  duly  allowed  and  filed.  And  upon  such 
petition  being  filed,  the  Supreme  Court  may 
order  the  clerk  of  the  superior  court  to  cer- 
tify and  transmit  to  tbe  clerk  of  the  Supreme 
Court  the  papers  in  the  cause." 

In  Smith  v.  Haskell  Mfg.  Co.,  28  R.  L  91, 
65  Atl.  610,  this  court  bad  under  considera- 
tion rule  32  of  the  superior  court,  prescrib- 
ing tbe  notice  to  be  given  the  adverse  party 
of  the  filing  of  a  bill  of  exceptions.  Tbe 
provision  for  notice  prescribed  by  said  rule 
was  held  to  be  Jurisdictional.  This  court 
(28  R.  I.  93,  65  Atl.  611)  said:  "Upon  tbe 
adoption  of  a  rule  so  authorized,  the  same 
became  a  part  of  the  law  of  the  state, .  and 
governs  the  subject-matter  to  which  it  re- 
lates, and  cannot  be  Ignored.  As  it  Is  of 
statutory  origin,  it  can  be  changed,  modified, 
or  repealed  only  In  tbe  manner  provided  by 
statute.  Obedience  to  its  mandate  l>eoame  a 
necessary  step  In  the  procedure  to  be  taken 
in  the  prosecution  of  bUls  of  exceptions." 
This  statement  is  equally  applicable  to  tbe 
rule  under  consideration  In  this  case. 

There  is  no  need  for  tbe  consideration  of 
the  other  grounds  set  out  In  the  motion  to 
dismiss. 

The  motion  to  dismiss  the  plaintlfTs  peti- 
tion to  establish  the  truth  of  his  exceptions 
is  granted,  and  the  petition  is  dismissed. 
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<a  K.  I.  SIS) 

HOROAN  T.  TOWN  COUNCIL  Or  JAMBS- 
TOWN, 

(SaprenM  Court  of  Rhod«  Island.     Tone  29, 
1911.)    . 

1  MtTKICIPAI.  COBPOBATIOHB  (1 652*)— Strbbts 
— SiTBVBT — POWKB     OJ     COUNCIL. 

A  town  cooncil,  having  the  mana^ment 
of  the  prudential  affairs  and  interests  of  the 
town,  and  having  the  care  of  the  highways,  even 
in  the  absence  of  special  statutory  authority 
therefor,  would  have  the  power,  without  notice 
and  in  such  manner  as  It  saw  fit,  to  survey, 
bound,  and  marli  out  the  lines  of  an  existing 
highway,  and  to  take  action  to  prevent  en- 
croachments and  remove  obstmctions  upon  the 
same. 

[Ed.  Note. — For  other  cases,  see  Mnniclpal 
Corporations.  Dec  Dig.  |  652.*] 

2.   MUNICXPAI.      COBPOBATIONS      (|      652*)     — 

Streets— ExiBTENCE— Evidence— Weight. 
Bvidence    in   a   proceeding   to   bound   and 
mark  a  street  heid  to  show  that  the  street  does 
not  include  any  land  belonging  to  appellant. 

[E:d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  652.*] 

S.  Dedication   (|  63*)— Advkbse  Possession 
({  8*) — Streets— NoNUSEB— Effect. 

The  right  of  the  public  in  a  street  dedi- 
cated to  its  use  is  not  lost  by  nonuser,  or  by 
adverse  possession,  however  long  continued. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {{  103-106;  Dec  Dig.  I  63  ;•  Ad- 
verse Possession,  Cent  Dig.  11  45-48;  Dec. 
Dig.  i  8.*] 

4.  Navioablb  Watkbs  (i  44*)— Aocbetions— 
Highways. 

.Accretions  to  a  public  highway  terminating 
at  navigable  water  attach  to  the  highway, 
whether  natural  or  artificial. 

lEA.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  fl  26ft-278,  281,  282:TDec 
Dig.  I  44.*] 

5.  VwmiB  ({  22*)— Bifabian  RiaHTS. 

Acts  and  Resolves,  Oct  1828,  p.  39,  au- 
thorizing a  ferry  company  to  use  shores  be- 
longing to  the  state,  etc,  did  not  authorize  it  I 
or  Its  successors  to  make  a  fill  at  the  end  of  a 
street  obstructing  access  to  navigable  water. 

[Ed.  Note.— For  other  cases,  see  Femes,  Dec. 
Dig.  I  22.*J 

<i  MuNicrPAL    CoBPOBAnons    (f    6S2*)   — 

StBKBTS— SUBTBT— NATxnw  Or  Pbocekdinos. 

A    proceeding   by   a   town   to    bound    and 

mark  out  part  of  a  street  is  not  governed  by 

Gen.   Iaws   1886,  e,  71,  providing  for  laying 

out  highways. 
[Bid.   Note.— For  othar  cases,  see  Mnnidpal 

Corporations,  Dec  Die  |  662.*] 

7.  BiTIDKNCE  ({  344*)— PUBUO  LAND  RXCOBDB 
— CKBnriED   COPIBS. 

Statutory  authority  is  not  required  for 
the  introduction  in  evidence  of  certified  copies 
«f  the  public  land  records  of  towns  and  cities. 

[KA.  Note.— For  other  cases,  see  Bvidencei 
Cent  Dig.  i  1293;   Dec  Dig.  i  844.*] 

«.  Etidbncb  (S  372*)— Dkkds— Aduissibiutt. 
On  an  issue  or  existence  of  a  highway, 
ancient  deeds  boanding   land   thereon   are   ad- 
missible 

[Ed.  Note.— For  other  cases,  see  EMdence^ 
Cent  Die  if  1613-1027;   Dec  Dig.  S  872.*p 

Bxceptlons  from  Superior  Court,  Newport 
County;   George  T.  Brown,  Judge. 

Proceedings  by  the  Town  Conndl  of 
Jamestown  to  survey  a  street     On  appeal 


from  the  council's  order  on  Mary  H.  Hor- 
gan's  objections,  verdict  was  directed  for 
the  council,  and  she  brings  exceptions.  Ex- 
ceptions overruled. 

Frank  F.  Nolan,  Comstock  &  Canning,  and 
Patrick  P.  Curran,  for  appellant  Sheffield, 
Levy  &  Harvey,  for  appellee. 

SWEETLAND,  J.  Tbls  Is  an  appeal  from 
a  decree  of  the  town  council  of  the  town 
of  Jamestown  bounding  and  marking  out 
that  certain  portion  of  Narragansett  avenue 
in  the  town  of  Jamestown  which  extends 
easterly  from  Walcott  avenue  to  the  sea. 

On  the  11th  day  of  September,  A.  D.  1908, 
the  town  council  of  the  town  of  Jamestown 
entered  the  following  decree:  "That  that 
portion  of  Narragansett  avenue  extending 
from  Walcott  avenue  to  the  sea  be  surveyed, 
bounded,  and  marked  out,  and  that  Henry 
B.  Tucker,  Lewis  W.  Anthony,  and  Thomas 
Carr  be  appointed  a  committee  to  survey, 
bound,  and  mark  out  said  portion  of  said 
Narragansett  avenue  extending  from  Wal- 
cott avenue  to  the  sea  according  to  law,  and 
that  they  report  to  this  council  their  doings, 
together  with  a  plat  thereof."  The  commit- 
tee duly  qualified  according  to  law,  and 
thereafter,  on  the  28th  day  of  September,  A. 
D.  1908,  made  Its  report  to  the  town  council 
that  it  had,  pursuant  to  its  warrant,  survey- 
ed, bounded,  and  marked  out  that  portion  of 
Narragansett  avenue  extending  from  Wal- 
cott avenue  easterly  to  the  sea  as  follows: 
"Starting  at  a  stone  bound  at  the  northeast 
comer  of  Narragansett  avoiue  and  Walcott 
avenue,  so  called;  thence  across  Walcott 
avenue  In  the  line  of  the  northerly  side  of 
Narragansett  avenue  prolonged  68.7  feet  to 
a  stone  wall  for  the  point  of  beginning; 
thence  In  said  line  of  said  northerly  side  of 
said  Narragansett  avenue  prolonged  to  the 
sea  or  salt  water,  and  thence  to  the  harbor 
line,  and  bounded  northly  on  land  of  Mary 
H.  Horgan;  thence  southerly,  bounded  east- 
erly by  the  sea,  to  the  general  southerly  line 
of  Narragansett  avenue  prolonged  easterly 
to  the  harbor  line;  thence  westerly,  in  said 
general  southerly  line  of  said  Narragansett 
avenue  prolonged,  to  the  stone  wall  at  high- 
water  mark,  and  thence  In  the  same  direc- 
tion 163  feet,  to  a  point  in  the  westerly  face 
of  said  stone  wall  first  above  mentioned, 
and  bounded  southerly  by  land  of  said  Mary 
H.  Horgan ;  and  thence  northerly,  along  said 
stone  wall,  to  the  said  northerly  line  of 
Narragansett  avenue  prolonged,  67.95  feet, 
to  the  point  of  beginning.  And  It  la  our 
opinion  that  no  iwrson  has  sustained  any 
damage  by  reason  of  the  surveying,  bound- 
ing, and  marking  out  of  said  portion  of  said 
highway.  The  annexed  Is  an  exact  draft  or 
plan  of  the  said  highway  as  surveyed, 
bounded  and  marked  out  by  us,  and  It  is 
hereby  made  a  part  hereof." 
Notice  of  the  time  and  place  ot  hearlnfl 
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said  report  was  Avlj  gtven  to  tbe  appeUant 
according  to  law.  Tbe  appellant  appeared 
and  was  beard  relative  thereto,  and  there- 
apon  a  decree  was  entered  by  tbe  town 
council  on  tbe  23d  day  of  November,  A. 
D.  1909,  approving  the  report  of  the  com- 
mittee and  ordering  that  "said  highway 
be  established  and  laid  open  by  removing 
all  bnUdinga,  fences,  and  other  impediments 
thereon."  The  appellant  appealed  from  this 
order  and  decree  of  the  town  council  to  the 
superior  court  for  the  county  of  Newport 
Her  reasons  of  appeal  In  substance  were  that 
It  was  not  necessary  that  said  portion  of 
said  Narragansett  avoiue  should  be  sur- 
veyed, bounded,  and  marked  out,  or  estab- 
lished, and  laid  open  as  a  highway;  that  the 
proceedings  of  the  town  council  In  tbe  prem- 
ises were  Irregular,  and  not  taken  in  accord- 
ance with  the  statute;  that  no  damages 
were  awarded  to  her.  The  cause  was  tried 
in  the  snperlor  court  before  Mr.  Justice 
Brown  sitting  with  a  Jnry.  v  At  the  conclu- 
sion of  the  testimony  the  justice  presiding 
directed  the  jury  to  return  a  verdict  for  the 
appellee.  The  cause  Is  before  this  court  on 
the  appellant's  exceptions  to  tbe  direction 
of  a  verdict  against  her  and  to  certain  other 
mllngs  of  the  Justice  made  during  the  trial. 
The  appellant  excepted  to  the  ruling  of 
the  justice  presiding,  denying  the  appellant's 
motion  to  quash  tbe  proceeding.  This  mo- 
tion was  made  on  the  grounds:  (a)  The 
town  council  did  not  order  a  highway  to  be 
laid  out  (b)  It  did  not  adjudge  the  high- 
way necessary,  (c)  The  final  decree  of  the 
council  established  a  diflferent  way  from 
that  ordered  to  be  laid  out  (d)  The  com- 
mittee made  no  effort  to  agree  with  the 
a'ppellant  as  to  her  damages,  (e)  It  did  not 
appear  that  the  committee  appointed  to 
make  the  layout  were  "suitable  and  Indif- 
ferent" men.  The  appellant  has  regarded 
.  tills  action  of  the  town  council  as  one  to  lay 
out  a  new  highway.  If  such  was  Its  nature, 
the  proceeding  was  clearly  Irregular,  open  to 
some,  if  not  all,  of  the  objections  of  the  ap- 
pellant, and  should  have  been  quashed.  It 
entirely  failed  to  conform  to  the  provisions 
of  chapter  71,  Gen.  Laws  1896,  now  chapter 
82,  Gen.  Laws  1909,  under  which  town  coun- 
cils must  proceed  in  laying  out  highways  In 
the  several  towns. 

[1]  The  claim  of  the  appellee,  the  town 
council,  however,  Is  that  it  was  not  disturb- 
ing the  appellant  in  tbe  possession  of  any 
land  belonging  to  her;  that  it  was  not  pro- 
ceeding to  lay'  out  a  highway  under  section 
1  of  said  chapter  71,  Gen.  Laws  1896,  but  to 
survey,  bound,  and  mark  out  a  highway  al- 
ready existing;  that  it  was  proceeding  un- 
der section  28  of  said  chapter  71,  Gen.  Lews 
1896,  which  provides  that  "town  councils 
may  mark  out,  relay,  widen,  straighten, 
change  the  location  or  abandon  the  whol^  of 
o^  any  part  of  any  highway  or  driftway," 
except  certain  highways  laid  out  by  the 
Geoaol  ^ssemUy^  "and  tbereuptMt  like  pro- 


ceedings shall  be  bad  In  an  respects,  so  far 
as  the  same  are  applicable,  including  ap- 
peals, as  are  provided  In  this  chapter  In  case 
of  taking  land  and  ascertaining  damages  to 
the  owners  of  lands  taken  in  laying  out  or 
in  case  of  abandonment  of  highways" ;  that 
no  land  of  this  appellant  was  taken  by  this 
proceeding,  and  that  none  of  the  procedure 
provided  in  said  chapter  In  the  case  of  tak- 
ing lands  and  ascertaining  damages  to  the 
owners  of  lands  taken  is  applicable  to  the 
situation  of  this  appellant  If  the  facts  In 
the  case  warrant  the  claim  of  tbe  town 
council,  then  the  appeUant  Is  not  In  a  posi- 
tion to  make  the  objections  to  this  proceed- 
ing which  are  contained  in  the  grounds  of 
her  motion  to  quash.  Indeed,  a  town  coun- 
cil, having  the  management  of  the  pruden- 
tial affairs  and  Interests  of  the  town,  and 
having  the  care  of  the  highways  of  the  town. 
In  the  absence  of  special  statutory  anthorlty 
tberefor,  would  have  the  power,  without  no- 
tice and  In  such  manner  as  it  saw  fit,  to  sur- 
vey, bound,  and  mark  out  the  lines  of  an 
existing  highway  and  to  take  action  to  pre- 
vent encroachments  and  to  remove  obstruc- 
tions upon  the  same.  The  vital  question  In 
the  case,  therefore,  is  whether  any  of  the 
land  Included  within  the  lines  of  the  de- 
scription contained  In  the  report  of  the  com- 
mittee belonged  to  this  appellant,  or  was  all 
part  of  an  existing  highway.  We  shall  con- 
sider this  question  under  the  next  excep- 
tion. 

[2]  The  appellant  excepted  to  the  ruling  of 
tbe  justice  presiding,  directing  the  jury  to 
return  a  verdict  in  favor  of  the  appellee. 
It  appears  from,  the  testimony  given  at  the 
trial  in  the. superior  court  that  at  a  meeting 
of  the  proprietors  of  the  town  of  Jamestown, 
held  on  the  1st  day  of  March,  A.  D.  1709, 
it  was  agreed  that  the  township  lots  should 
be  laid  out  "from  see  to  see  next  to  ye 
farme  of  Joseph  Morey  that  he  has  In  pos- 
sesion." On  the  15th  day  of  March  of  tbe 
same  year  a  further  nreeting  was  held,  at 
which  It  was  "voted  and  ordered  that  ye 
mnine  highway  shall  be  run  threw  ye  town- 
ship." At  a  meeting  of  the  proprietors  held 
in  April,  1709,  a  committee  was  appointed  to 
lay  out  the  township  according  to  the  pro- 
prietors' agreement  At  this  meeting  it  was 
also  voted  as  follows:  "We  do  further  or- 
der that  ye  land  that  shall  remain  after  ev- 
ery {MTopiietor  has  his  Just  right  laid  out 
y«  remainder  shall  belong  to  ye  proprietors 
&  layd  out  at  ye  descreson  of  ye  sd  commit- 
tee which  sd  land  shall  run  from  see  to  see 
which  ye  sd  committee  shall  lay  out  at  that 
laud  a  highway  fore  rod  wide  for  ye  use  of 
ye  country  forever  and  ye  remainder  of  It 
at  ye  descrietlon  of  ye  sd  conunlttee."  fur- 
suant  to  a  vote  passed  at  a  meeting  of  the 
proprietors  held  on  the  first  day  of  May, 
1709,  a  petition  was  sent  to  the  tJeneral  As- 
sembly, to  be  held  at  Newport  on  the  4tb 
day  of  May  following.  In  which  it  Is  set 
fourth  that  ;Uie  proprietors,  at  a  meeUng  heljS 
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on  tlie  l8t  day  of  Maicii,  ordered  and  ap- 
pointed a  committee  of  Ave  men  "for  to  lay 
ont  a  highway  a  fore  rods  wide  on  ye  south 
line  of  oar  township  land  belonging  to  ns 
ye  above  sd  proprietors  from  see  to  see  for 
ye  use  of  ye  country  forever."  The  peti- 
tioners pray  that  the  Assembly  "take  ye 
matter  into  their  consideration  &  will  order 
ft  appoint  ye  highway  forthwith  to  be  laid 
out  by  ye  committee  &  survayer  so  that  ye 
pnbllck  benefit  of  ye  Ferrys  might  be  for 
ye  good  of  her  Majesties  subjects." 

The  General  Assembly  received  the  peti- 
tion and  directed  that  a  jury  be  summon- 
ed by  the  sheriff  to  lay  out  the  highway  by 
the  last  Monday  In  said  month  of  May; 
also  that  John  Monmford,  surveyor,  attend 
the  jury.  On  July  7,  1709,  the  committee 
chosen  by  the  proprietors  to  lay  ont  the 
highway  met  and  the  following  appears  up- 
on their  record:  "At  a  meeting  of  ye  com- 
mittee chosen  by  the  proprietors  of  said 
town  for  ye  ordely  setting  the  highways 
athlst  ye  Island  from  see  to  see  and  having 
the  survayer  Mr.  John  Moumford  there  and 
ye  plat  of  ye  Island  the  highway  was  laid 
ont  of  fore  rods  wide  and  staked  out  by  ye 
sd  committee."  It  further  appears  by  the 
record  of  said  committee  that  on  October  22, 
A.  D.  1709,  the  committee  met,  viewed  and 
approved  the  plat  of  John  Moumford  "of  ye 
highways  and  severall  divisions  through  and 
In  ye  township  and  commonadge  land  in  sd 
town  of  Jamestown,"  which  said  work  was 
authorized  by  the  whole  committee  on  July 
7th.  And  thereupon,  after  due  considera- 
tion. It  was  ordered  that  "the  sd  retume  be 
put  upon  record  to  stand  as  a  tlnall  deter- 
mination and  decision  of  all  differences  and 
disputes  for  ye  future  and  that  application 
be  thereupon  made  to  ye  General  Assembly 
at  Warwick  the  twenty-sixth  Instant  for  a 
further  confirmation  of  ye  highways  and 
that  they  give  order  for  their  being  laid 
open  for  ye  benefit  of  her  Majtys  subjects." 
At  the  same  meeting  the  clerk  of  the  com- 
mittee Is  directed  to  prepare  a  ijetition  to 
the  Assembly  relating  to  the  highway  ac- 
companied by  the  plat  thereof  by  John 
Moumford.  A  petition  was  presented  to  the 
General  Assembly  on  the  26th  day  of  Octo- 
ber, A.  D.  1709,  and  thereupon  It  was  voted 
"that  all  persons  concerned  Is  to  move  of 
there  fences  of  the  Highways  by  10th  day 
of  Decern'  next  which  if  thej'  refuse  or  neg- 
lect to  doe  accordingly  then  It  shall  be  law- 
fhll  for  the  wardens  or  any  one  of  them  in 
8d  town  to  give  forth  thine  ord>°  or  warrt 
to  a  Constable  or  Constables  to,  take  sutB- 
dent  aide  If  occasion  require  to  lay  open 
the  sd  Highways  and  to  see  all  other  things 
complayed  with  or  done  according  to  the 
purport  of  sd  petition."  February  27,  1710, 
the  General.  Assembly  passed  aja  act  declar- 
ing its  act  of  October  26,  1709,  to  have  been 
a  confirmation  of  the  opening  of  the  two 
tilgbways,  viz. :  "The  highway  from  ferry  to 
ferry  cross  the  island  stated  and  oonfirmed 

80  A.— 18 


by  the  proprl"  and  a  Jury;  Emm  by  Jno 
Mnmford  Survayr  and  one  other  highway 
that  extends  through  sd  Island  down  to  the 
beach  att  the  head  of  Mackrell  Cove." 

From  these  records  It  is  established  that  in 
1709  a  highway  was  laid  out  of  the  width  of 
four  rods,  running  across  the  town  of  James- 
town from  east  to  west,  from  sea  to  sea,  and 
that  it  was  laid  out  across  the  land  which 
the  proprietors  of  the  town  held  in  common. 
This  highway  became  known  as  "Ferry 
Road,"  connecting  the  ferry  to  Newport  with 
the  one  to  the  main  land  on  the  west  It 
was  afterwards  named  Narragansett  avenue. 
It  stlU  remains  the  principal  highway  of  the 
town  across  the  Island  of  Conanlcnt.  Accord- 
ing to  the  testimony  of  old  residents  of 
Jamestown,  up  to  about  30  or  85  years  ago, 
at  the  easterly  end  of  Narragansett  avenue, 
the  traveled  way  terminated  at  the  top  of  a 
sloping  bank  elevated  a  few  feet  above  the 
beach  on  the  south  side  of  Narragansett  ave- 
nue. On  the  north  side  of  the  avenue  the 
beach  was  lower  and  less  precipitous,  and  a 
cart  path  led  down  to  the  water,  by  which 
cart  path  sand  was  hauled  from  the  beadi. 
For  eO  years,  at  least,  down  to  the  present 
time,  a  wharf  has  extended  out  from  the  lot 
Inmiediately  to  the  north  of  the  easterly  end 
of  the  avenue  and  another  from  the  lot  Im- 
mediately to  the  south  of  the  easterly  end  of 
the  avenue.  These  lots  may  be  referred  to 
as  the  "wharf  lots."  Formerly  the  tide  ebbed 
and  flowed  between  these  wharves  up  to  and 
upon  the  beach  which  lay  at  the  foot  of  the 
bank  at  the  easterly  end  of  Narragansett  ave- 
nue. Fishermen  and  other  boatmen  landed ' 
their  boats  and  hauled  them  up  there;  and 
the  town  and  the  public  drew  sand  from  this 
beach  up  the  cart  path  to  the  level  of  the 
traveled  way  on  Narrangansett  avenue.  These 
wharves  and  the  wharf  lots  are  now  owned 
by  this  appellant  About  35  years  ago  an 
ancestor  In  title  of  the  appellant,  as  to  both 
lots  and  wharves,  one  William  H.  Knowles, 
built  a  bulkhead  some  distance  out  In  the 
water,  below  low-water  mark,  between  and 
connecting  the  said  wharves.  Upon  the  land 
side  of  this  bulkhead  the  said  Kuowles  and 
members  of  his  famUy  deposited  ashes  from 
steamboats  using  said  wharves.  They,  also 
carted  sand  and  debris  and  dumped  the  same 
Into  the  space  between  said  wharves,  the 
bulkhead,  and  the  bank  at  the  end  of  the 
traveled  way  of  Narragansett  avenue.  Oth- 
er persons  also  dumped  rubbish  there,  and  in 
time  of  storms  the  washings  from  Narragan- 
sett avenue  were  carried  there.  Finally  this 
space  was  entirely  filled  to  a  considerable  ex- 
tent by  the  washings  from  the  gutter  In  Nar- 
ragansett avenue. 

It  does  not  appear  that,  up  to  the  time  of 
the  construction  of  the  bulkhead  by  said 
Knowles,  the  owners  of  either  the  north  or 
the  south  wharf  lot  had  made  any  claim 
of  ownership  or  right  of  possession  in  the 
land  lying  between  said  wharf  lots  and  east 
of  the  ai0  of  the  ordinary  travelwl  way  in 
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Karragansett  avenne.  Certified  copies  of  the 
deeds  In  the  appellant's  chain  of  title  to  the 
north  wharf  lot  from  1738  to  1804  were  put 
In  evidence.  In  1804  said  lot  was  conveyed 
to  one  Thomas  Congdon,  who  In  1806  became 
the  owner  of  the  south  wharf  lot  also.  In  the 
recitals  In  each  of  these  deeds  the  existence 
of  the  highway  Is  recognized,  and  the  lot  is 
described,  In  slightly  varying  words,  as 
bounding  southerly  on  the  highway  leading 
from  ferry  to  ferry.  Certified  copies  of  the 
deeds  In  the  appellant's  chain  of  title  to  the 
south  wharf  lot  from  1751  to  1806  were  also 
put  in  evidence.  In  each  of  these  deeds  the 
said  lot  Is  described  as  bounding  northerly 
upon  said  highway.  From  1806,  when  said 
Thomas  Congdon  became  the  owner  of  both 
lots,  till  1871,  when  both  lots  were  conveyed 
to  said  William  H.  Knowles,  the  said  lots 
were  described  in  all  Instruments  of  convey- 
ance as  bounding  southerly  and  northerly,  re- 
spectively, upon  said  highway.  The  last  deed 
in  the  appellant's  chain  of  title  Is  that  of 
Charles  6.  Knowles  et  al.  to  Mary  H.  Hor- 
gan,  the  appellant,  dated  October  29,  1907. 
In  this  deed,  for  the  first  time,  the  land  be- 
tween the  two  wharf  lots  is  Indnded  in  the 
description  of  the  premises  conveyed;  but 
the  following  limitation  Is  made  upon  the 
covenants  of  the  deed:  "But  it  is  expressly 
understood  and  agreed  that  the  existence  of 
any  highway  over  any  portion  of  the  secondly 
described  parcel  of  land  shall  not  be  deemed 
or  taken  to  be  a  breach  of  any  covenant  in 
this  deed,  either  express  or  implied:  Pro- 
vided, however,  that  nothing  herein  contain- 
ed shall  be  construed  as  an  admission  that 
any  such  highway  in  fact  exists."  Soon  after 
receiving  this  deed  the  appellant  built  a 
stone  wall  along  the  easterly  side  of  Walcott 
avenue,  which  crosses  Narragansett  avenue 
at  about  the  place  where  the  traveled  way 
formerly  ended  in  said  Narragansett  avenue, 
as  described  by  the  old  residents  of  the  town. 
This  wall  prevents  access  from  Narragansett 
avenue  to  the  filled  land  which  covers  the 
sloping  bank,  the  beach,  and  the  land  former- 
ly tlde-fiowed  between  Walcott  avenue,  as  it 
crosses  Narragansett  avenue,  and  the  location 
of  the  bulkhead  built  by  William  H.  Knowles. 
The  appellant  claims  that  the  land  east  of 
the  present  east  line  of  Walcott  avenue  was 
never  laid  out  as  a  highway;  that  the  pur- 
pose of  the  proprietors  In  laying  out  the  way 
was  to  reach  the  ferry,  and  not  the  sea;  that 
the  witnesses  testify  that  the  ferry  operated, 
within  their  memory,  was  reached  by  turning 
from  the  end  of  the  traveled  way  In  Narra- 
gansett avenue  to  the  north  or  the  south  onto 
the  wharf  lots;  and  that  it  Is  plain,  there- 
fore, that  the  proprietors  never  Intended  to 
lay  out  Narragansett  avoiue  as  a  highway 
eastward  of  the  present  east  line  of  Walcott 
avenue.  The  records  relating  to  the  layout 
of  Narragansett  avoiue  do  not  warrant  such 
a  conclusion.  It  does  not  appear  what  was 
the  exact  location  of  the  ferry  in  1709,  or 
whether  a  public  ferry  existed  on  the  east 


side  of  the  Island  at  lliat  tlm&  In  the  rec- 
ords of  the  proceedings  leading  up  to  the  lay- 
out of  this  highway,  it  is  sometimes  spoken 
of  as  running  from  ferry  to  ferry.  We  must 
find,  however,  from  an  examination  of  the 
whole  record  that  the  proprietors  clearly  in- 
tended to,  and  that  in  fact  they  did,  lay  out 
this  highway  from  sea  to  sea  along  the  south 
line  of  their  common  township  land,  which 
Itself  extended  across  the  island  from  sea 
to  sea,  and  that  this  was  their  intention, 
whatever  may  hare  been  the  location  of  the 
public  ferry  at  that  time,  if  there  was  one. 

tS]  The  appellant  also  contends,  in  sup- 
port of  her  position,  that  the  title  to  the  land 
marked  out  by  the  said  committee  as  a  part 
of  Narragansett  avenue  Is  in  her,  and  was  in 
her  grantor,  by  reason  of.  the  action  of  Wil- 
liam H.  Knowles  In  building  the  bulkhead 
and  filling  in  the  area  between  the  wharves, 
and  that  the  land  so  marked  out  Is  not  a  part 
of  Narragansett  avenue.  She  regards  It  as  im- 
portant that  the  filling  was  commenced  at  the 
bulkhead  and  proceeded  towards  the  land.  It 
is  not  clear  from  the  testimony  what  propor- 
tion of  the  filling  was  first  made  at  the  bulk- 
head and  advanced  towards  the  shore  and 
what  part  was  an  extension  of  the  upland 
towards  the  bulkhead.  In  our  opinion  that 
is  an  Immaterial  consideration.  We  have  al- 
ready decided  that  Narragansett  avenue  was 
originally  laid  out  to  the  sea.  The  way  hav- 
ing been  dedicated  to  the  public,  the  public 
right  In  said  way  is  not  lost  by  nonuser  or 
by  adverse  possession,  however  long  continu* 
ed.  Simmons  v.  Cornell,  1  R.  I.  519;  Almy  v. 
Church,  18  R.  I.  182,  26  AU.  58;  Knowles  T. 
Knowles,  25  R.  I.  325,  55  Atl.  755. 

[4]  This  right  of  access  to  navigable  water, 
dedicated  to  the  public,  and  not  lost  by  mere 
nonuser,  will  attach  Itself  to  any  extension  of 
the  upland  at  the  end  of  said  highway,  wheth- 
er such  Is  an  accretion,  arising  from  natural 
causes  depositing  soil  at  the  end  of  the  high- 
way, or  was  caused  by  human  activity,  either 
rightly  or  wrongfully  exerted.  The  existence 
of  this  right  of  access  to  the  sea  over  the  new 
land  will  not  depend  upon  whether  the  addi- 
tion to  the  end  of  the  highway  grew  from  the 
upland  ontward  or  first  began  out  in  the 
water  and  thence  had  been  carried  to  the 
shore.  There  was  no  right  in  William  H. 
Knowles  to  cut  off  the  way  of  the  public  in 
said  Narragansett  avenue  to  the  sea,  and 
there  Is  none  In  the  appellant  Any  obstruc- 
tion of  such  way  would  nullify  the  dedication 
by  the  said  proprietors,  approved  by  the  Gen- 
eral Assembly,  and  would  constitute  a  public 
nuisance.  Furthermore,  the  title  to  the  up- 
land of  Narragansett  avenue  was  never  in 
this  appellant,  her  grantor,  or  any  of  their 
ancestors  in  title.  We  fall  to  see,  therefore, 
upon  what  principle  of  law  either  she  or  her 
grantor  could  claim  any  title  or  interest  In 
the  accretion  at  the  end  of  said  avenue.  That 
all  accretions  to  a  public  highway  terminat- 
ing at  navigable  water  attach  to  and  form 
part  of  the  highway  is  amply  supported  by 
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atithortty.  Hoboken  ▼.  PeunsylTanla  B.  Go., 
124  U.  S.  6G6,  8  Sap.  Ct  643,  31  'L.  Ed.  543 ; 
New  Orleans  v.  United  States,  10  Pet.  662,  9 
L.  Ed.  673 ;  Jersey  City  v.  Morris  Canal,  12 
N.  J.  Bq.  547 ;  Newark  Mine  Co.  v.  Newark, 
15  K.  J.  Eq.  64;  Hoboken  Land  Co.  v.  Ho- 
boken, 36  N.  J.  Law,  540. 

(Si  The  appellant  also  sets  np  a  claim 
of  title  to  the  land  In  question  nnder  the 
Narragansett  Bay  Company.  The  JJarragan- 
aett  Bay  Company  was  a  corporation  or- 
ganized nnder  the  laws  of  this  state.'  See 
Rhode  Island  Acts  and  Beeolves,  October, 
1828,  p.  89.  This  company  by  its  charter 
was  empowered,  among  other  things,  to  op- 
erate a  ferry  between  Newport  and  James- 
town. The  appellant  has  laid  particular 
stress  upon  certain  language  of  section  15 
of  the  act  Incorporating  said  company  which 
in  part  is  as  follows:  "Sec.  15.  And  be  it 
tuxtber  enacted  that  the  company  aforesaid, 
for  the  purposes  aforesaid,  shall  have  the 
nae  and  enjoyment  of  any  shore  or  shores, 
wharf  or  wharves,  convenient  and  sufficient 
for  the  purpose,  which  belong  to  the  state, 
and  are  not  in  the  occupancy  of  any  person 
or  persons  entitled  by  law,  and  by  grant  to 
hold  the  same."  On  June  18,  1829,  Thomas 
R.  Congdon  conveyed  to  this  company  a 
portion  of  the  north  wharf  lot  and  the  wharf 
connected  therewith,  bounding  the  same 
"southerly  by  the  main  road  leading  from 
ferry  to  ferry  across  the  Island  of  Conanl- 
cut."  Upon  giving  up  its  business,  this  cor- 
poration, by  deed  dated  September  16,  1830, 
reconveyed  this  land  and  wharf  to  said 
Congdon.  This  deed  also  conveys  to  the 
grantee  "all  our  right,  title,  and  interest  in 
all  the  water  in  the  dock  south  of  the 
wharf  hereinbefore  described  to  the  south- 
erly line  continued  from  the  south  side  of 
the  road  leading  from  ferry  to  ferry  across 
the  island  of  Conanicut;  it  being  the  in- 
tention of  the  grantor  to  reconvey  to  the 
said  Thomas  R.  Congdon  all  the  property 
of  every  description,  with  the  rights,  priv- 
ileges, and  appurtenances  thereto  belonging 
or  in  any  way  appertaining  to  the  same, 
which  said  company  received  from  said 
Congdon  by  his  two  deeds  bearing  date  the 
18th  day  of  June  in  the  year  1829." 

It  is  the  contention  of  the  appellant  that 
the  power  conferred  by  the  General  Assembly 
upon  the  Narragansett  Bay  Company  was 
transferred  to  Congdon,  and  came  by  mesne 
conveyances  to  William  H.  Knowles;  that 
in  building  the  bulkhead  and  filling  between 
the  wliarves  Knowles  was  exercising  this 
power;  and  that  now  the  use  and  enjoyment 
of  the  land  filled  by  Knowles  are  in  her.  It 
is  unnecessary  to  consider  the  question  as 
to  the  authority  of  the  corporation  to  trans- 
fer to  Congdon  any  right  of  eminent  domain 
which  it  might  have  received  from  the  Legis- 
latare,  or  the  further  question  as.  to  whether 
there  is  anjr  evidence  of  an  intention  on  the 


part  of  the  company  to  make  auch  a  transfer. 
We  are  strongly  of  the  opinion  that  the  com- 
pany itself  did  not  have  authority  under  its 
charter  to  fill  this  land  and  to  acquire  any 
title  or  interest  therein,  or  to  obstruct  the 
way  of  the  public  to  the  navigable  waters 
of  the  bay.  The  language  of  said  charter 
under  consideration  is  too  general  and  uncer- 
tain to  warrant  a  construction  which  would 
give  such  extraordinary  authority  to  the 
corporation  tending  to  great  public  mischief 
and  the  destruction  of  public  rights.  In 
considering  an  act  of  the  Legislature  of  New 
York-  authorizing  owners  of  lands  lying  on 
the  East  River  to  construct  bulkheads  and 
to  fill  in  front  of  their  land,  the  court,  in 
People  V.  Lambler,  5  Denio  (N.  Y.)  9,  47  Am. 
Dec  278,  said:  "In  an  act  designed  chiefly, 
if  not  exclusively,  to  subserve  individual 
Interests,  the  words  used  must  leave  no 
doubt  that  the  Legislature  Intended  to  anni- 
hilate or  abridge  an  important  public  right, 
before  a  court  should  put  such  a  construc- 
tion upon  It  as  would  have  that  effect 
Public  burdens  are  not  to  be  imposed,  nor 
public  rights  destroyed,  by  equivocal  words 
or  provisions.  It  would  be  an  unusual  event, 
to  say  the  least,  for  the  Legislature  at  any 
time  to  cut  off  access  tbrough  a  public  street 
to  an  arm  of  the  sea ;  and  it  would  be  truly 
extraordinary  to  hold  that  such  would  be  the 
effect  of  general  words  in  an  act  granting 
privil^es  to  particular  individuals.  We  can- 
not suppose  such  to  have  been  the  intmtlon 
of  the  Legislature  in  passing  the  act  of  1836. 
[Laws  1836,  p.  739].  Had  such  been  the 
design,  it, would  have  been  plainly  expressed, 
and  not  left  to  be  gathered,  if  at  all,  from 
general  and  equivocal  words  or  phrases." 
See,  alsot  Hoboken  v.  Pennsylvania  Rail- 
road Company,  124  U.  a  666,  8  Sup.  Ct  643, 
81  L.  Ed.  543;  Barclay  v.  Howell's  Lessees, 
6  Pet  498,  8  L.  Ed.  477;  Jersey  City  v. 
Morris  Canal,  12  N.  J.  Eq.  547;  Newark 
Lime  Go.  y.  Newark,  15  N.  J.  Eq.  64. 

Upon  the  testimony  in  the  case,  a  finding 
of  the  Jury  that  the  appellant  had  any 
title  or  interest  in  the  land  in  question, 
bounded  and  marked  out  by  the  said  com- 
mittee, would  have  been  entirely  unwar- 
ranted, and  Mr.  Justice  Brown  properly  di- 
rected a  verdict  in  favor  of  the  appellee. 

[a]  The  ruling  of  said  Justice  denying  the 
appellant's  motion  to  quash  was  also  without 
error.  The  action  of  the  town  council  was 
a  definition  of  the  lines  of  an  existing  high- 
way, and  the  procedure  prescribed  in  chapter 
71,  Gen.  Laws  1896,  for  the  layout  of  high- 
ways, was  not  .applicable  to  this  proceeding. 

[7]  The  appellant  also  excepted  to  the  rul- 
ing of  said  Justice  admitting  In  evidence  cer^ 
tifled  copies  of  tbe  recorded  deeds  in  the  ap- 
pellant's chain  of  title  to  the  north  and 
south  wharf  lots,  in  which  deeds  the  gran- 
tors have  bounded  the  lots,  respectively 
granted,  upon  the  highway  in  question.    The 
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appellant  objects  to  tbe  introdnctlon  of  tbese 
deeds  npon  tbe  grounds  that  there  Is  no 
statutory  authority  for  the  admlsalon  of  snch 
evidence,  and  also  that  the  recognition  of  the 
existence  of  the  said  highway  by  her  an- 
cestors in  title  In  the  wharf  lots  should  not 
be  admitted  as  admissions  contrary  to  her 
claim  to  tbe  land  lying  between  said  wharf 
Iota  The  appellant  talces  nothing  by  tbese 
exceptions.  Statutory  authority  Is  not  re- 
quired for  the  introduction  in  evidence  of 
certified  copies  of  the  public  land  records 
of  the  towns  and  cities  of  tbe  state.  Tbe 
admission  of  sncb  copies  Is  in  accordance 
with  the  long-established  practice  of  the 
courts  of  this  state.  Such  public  records 
are  open  for  Inspection,  and,  If  by  chance 
there  should  be  an  error  in  a  certified  copy 
thereof  produced  In  court,  snch  error  would 
be  readily  noted  and  corrected.  To  require 
that  tbe  records  themselves  should  be  re- 
moved from  their  place  at  custody  and 
produced  in  court  would  result  in  great  In- 
convenience to  the  public.  The  rule  admit- 
ting such  copies  in  evidence  has  become  a 
part  of  our  common  law.  It  Is  a  rule  very 
generally  adopted  by  the  courts  of  tbe  several 
states  and  is  supported  by  a  long  line  of  au- 
thorities. 

[|]  Tbe  objection  of  the  appellant  to  tbe 
introduction  of  these  deeds  for  the  purpose 
of  showing  a  recognition  of  tbe  existence 
of  tbe  highway  in  question  by  her  ancestors 
in  title  is  without  force.  The  issue  before 
tbe  Jury  was  whether  a  highway  existed 
between  the  wharf  lots  to  the  ecust  of  tbe 
east  line  of  Walcott  avenue.  The  recitals  in 
tbese  ancient  deeds,  executed  and  recorded 
from  tbe  middle  of  the  eighteenth  century 
till  about  30  years  ago,  are  competent  evi- 
dence, having  strong  probative  force,  as  to 
the  existence  of  a  highway  running  to  the 
sea,  and  not  terminating  at  some  point  short 
of  tbe  sea,  as  the  appellant  contoids.  In 
tbe  case  of  Morris  v.  Callanan,  106  Mass. 
129,  the  court  said:  '  "The  ancient  deed, 
made  more  than  50  years  ago,  of  lands  de- 
scribed therein  as  bounding  on  an  old  ditch 
dividing  the  inward  and  outward  commons, 
was  competent  evidence  (although  neither  of 
the  parties  to  this  action  claimed  under  It), 
in  connection  with  other  "evidence,  that  the 
boundary  line  between  those  commons  was 
an  ancient  ditch,  to  prove  the  location  of 
that  line."  In  the  case  of  Randall  v.  Chase, 
133  Mass.  210,  the  court  held  that  a  certified 
copy  of  a  deed  made  more  than  30  years  be- 
fore was  rightfully  admitted  In  evidence 
for  the  purpose  of  proving  tbe  location  of  a 
way  in  controversy,  even  tf  neither  of  the 
parties  to  the  controversy  claimed  under  it 
or  claimed  under  tbe  parties  to  It. 

All  of  the  appellant's  exceptions  are  over- 
ruled, and  tbe  case  is  remitted  to  the  su- 
perior court,  with  direction  to  enter  its  de- 


cree In  confirmattoU  of  the  said  order  and 
decree  of  the  town  oouncB  of  tbe  town  of 
Jamestown. 


RICCI  V.  PETTACONSBXT  CONST.  CO. 

(Sapreme   Court    of   Rhode   Island.     July    7, 
19U.) 

PUCADINQ   (I    236*)  —  DE0I.ABAIION  —  AMKND- 
liBNT— DiSCBKTION. 

Allowance  of  amendment  to  the  declara- 
tion Ivaa  discretionary  with  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  601;    Dec.  Dig.  |  286.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Stearns,  Judge. 

Action  by  Thomas  Rlcci,  by  next. friend, 
against  tbe  Pettaconsett  Construction  Com- 
pany. Judgment  for  plalntlCT,  and  defend- 
ant brings  exceptions.    Exceptions  overruled. 

A.  A.  Capotosto,  for  plaintiff.  Bassett  de 
Raymond  (Russell  W.  Richmond,  of  coun- 
sel), for  defendant 

PER  CURIAM.  Upon  a  careful  considera- 
tion of  the  evidence  we  are  of  tbe  opinion 
that,  while  confilcting,  It  was  sufficient  to 
Justify  the  submission  of  tbe  case  to  tbe  Ju- 
vy.  The  defendant  takes  nothing  by  its  ex- 
ception to  the  allowance  of  the  amendment 
to  tbe  plalntllTB  declaration,  snch  allowance 
being  in  the  discretion  of  the  court. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  upon 
the  verdict 

(33  S.  I.  ISO) 
ARNOLD  et  aL  v.  TYLER  et  aL 

(Supreme   Court   of  Rhode  Island.     July   16, 
0911.) 

HlOHWATS  (I  95*)— lUPBOTKMENT— OfFI(XB»— 

AuTHOBrrr. 

Since  Oen.  Laws  1896,  c.  72,  |  1  (6ea. 
Laws  1909,  c.  83,  f  1),  provides  that  Wh> 
ways  shall  be  improved  at  the  expense  of  the 
town  in  which  they  are  located  under  the  care 
and  direction  of  the  town  council,  the  financial 
town  meeting  of  a  town,  or  a  committee  ap- 
pointed at  such  meeting,  has  no  authority  to 
interfere  with  or  control  the  action  of  the  town 
council  concerning  tbe  improvement  of  high- 
ways. 

[Ed.  Note. — For  oUier  cases,  see  Highways, 
Cent.  Dig.  H  809-312;   Dec  Dig.  {  95.*] 

Appeal  from  Superior  Court  Kent  Coun- 
ty;   Charles  F.  Steams,  Judge. 

Suit  by  Edward  E.  Arnold  and  others 
against  Charles  M.  Tyler  and  othera  From 
a  decree  in  favor  of  defendants,  complain* 
ants  appeal.    Affirmed. 

B.  K.  Parker,  for  complainants.  Qulnn  & 
Kernan,  for  respondents. 

SWEETUAND,  J.  This  Is  a  bill  in  equity, 
in  which  the  complainants,  taxpayers  of  tbe 
town  of  Coventry  and  also  meml'prs  of  the 
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town  conndl  of  tuld  town  at  the  time  of 
ffiln;  Raid  bill,  pray,  among  other  things, 
tiiat  the  respondents,  who  are  members  of  a 
committee  appointed  by  the  annual  financial 
town  meeting  of  said  town  held  on  May  31, 
1909,  "be  restrained  and  enjoined  from  re- 
pairing, amending,  or  meddling  with  any  of 
tbe  highways  and  bridges  of  said  town." 
The  cause  la  before  us  upon  an  appeal  from 
the  final  decree  of  the  superior  court,  where- 
in tbe  said  respondents,  who  are  members  of 
said  committee,  "are  restrained  and  enjoined 
from  doing  any  of  the  work  of  repair  and 
amendment  on  existing  highways  and  bridg- 
ea  bi  the  town  of  Coyentry."  At  a  meeting 
of  the  taxpaylng  electon  of  said  town  held 
on  Hay  81,  1909,  it  was  Toted,  among  other 
tldiigs,  as  follows: 

'Toted,  that  the  sum  of  |7,800  is  hereby 
■Impropriated  for  highway  ImproyenMnts, 
said  sum  or  any  part  thereof  to  be  depended 
npon  such  Iiighways  and  at  miCb  places  as 
may  be  designated  by  a  committee  at  five 
taxpayers,  to  be  cliosen  and  elected  at  this 
meeting,  and  all  such  work  shall  be  done  by 
contract  Said  committee  is  hereby  author- 
ized to  make  such  contracti.  Tbia  appro- 
priation shall  be  known  as  tbe  'Highway  Im- 
proTement  Fund'  and  the  town  treasurer  is 
hereby  forbidden  to  pay  out  any  of  said  fund 
npon  any  order  or  rovdier  excepting  tbat  of 
nid  committee.  Said  committee  aball  be  al- 
lowed their  reasonable  expenses,  bat  they 
shall  not  be  allowed  any  salary.  And  the 
following  are  hereby  elected  as  such  com- 
mittee: Charles  M.  Tyler,  Henry  A.  Slsson, 
Searlea  Capwell,  Isaac  Flake,  and  James  A. 
Andrews. 

"Voted,  that  the  committee  heretofore  ap- 
pofaifed  to  make  and  supervise  highway  im- 
provementa  be  and  they  are  hereby  author- 
ized and  directed  to  make  all  necessary  re- 
pairs on  the  bridges  at  Harris  and  at  Ark- 
wiight  Eight  hundred  dollars,  or  so  much 
thereof  as  is  necessary  to  properly  repair 
the  bridge  at  Harris,  and  $600,  or  so  much 
thereof  as  is  necessary  to  properly  repair 
the  bridge  at  Arkwright,  are  hereby  appro- 
priated for  said  repairs.  These  appropria- 
Uons  are  to  be  parts  of  the  appropriation  of 
$7,300  made  this  day  for  highway  improve- 
ments,  and  the  town  treasurer  is  hereby  di- 
rected and  authorized  to  pay  for  such  re- 
pairs only  npon  a  written  voucher  or  vouch- 
ers signed  by  said  committee  or  a  majority 
thereof.  Said  work  shall  be  done  under  con- 
tract." 

Upon  tlie  authority  of  these  votes  of  the 
financial  town  meeting  the  said  commitlev 
proceeded  to  begin  the  work  of  repairing  and 
amending  certain  highways  and  bridges  In 
said  town  of  Ck>Tentry,  and  continued  un- 
til they  were  restrained  by  a  preliminary 
injnnction  «itered  in  this  cause. 

Section  I,  c  72,  Gen.  Laws  1896,  now  sec- 
tion 1.  &  83,  Gen.  Laws  1909,  is  as  follows : 


"All  highways,  causeways  and  bridges,  ex- 
cept as  is  hereinafter  provided,  lying  and  be- 
ing Within  tbe  bounds  of  any  town,  shall  be 
kept  in  repair  and  amended,  from  time  to 
time,  so  that  the  same  may  be  safe  and  con- 
venient for  travelers  with  their  teams,  carts 
and  carriages  at  all  seasons  of  tbe  year,  at 
the  proper  charge  and  ^expense  of  the  town, 
under  the  care  and  direction  of  the  town 
council  of  snch  town."  Under  this  section 
the  town  councils  of  the  towns  are  given  ex- 
clusive control  over  the  repair  and  Improve- 
ment of  the  highways,  causeways  and  bridg- 
es within  their  r'espectlve  towns.  So  far  48 
the  financial  town  meeting  of  Coventry  or 
the  committee  appointed  by  said  town  meet- 
ing has  attempted  to  Interfere  with  such  ex- 
clusive control,  their  action  is  unwarranted 
and  invalid. 

The  final  decree  of  the  superior  court  en- 
tered in  said  cause  is  affirmed,  and  the  cause 
is  remanded  to  the  superior  court  for  fur- 
ther proceedings. 


(n  R.  I.  4(0 
BUTTBBICK  PUB.  CO.  t.  B.  F.  BOWBN 
00. 

(Supreme   Goort   of   Rhode   Island.     July   7« 
1911.) 

1.  BaNKBUFTOT    ({    431*)    —    DlBOHABSB    m 

Bankbttptct— Brixcr. 

Under  Bankr.  Act  July  1,  1808,  e.  641,  f 
16a,  30  Stat.  660  (U.  S.  Comp.  St.  1901,  p. 
3428),  proTiding  that  the  liability  of  a  co- 
debtor  or  surety  of  a  bankrupt  shall  not  be 
altered  by  the  discharge  of  the  bankrupt,  the 
discharge  in  Iwnkruptcy  of  an  attachment  de- 
fendant, giving  a  bond  for  the  discbarge  of  the 
property  attached,  conditioned  that  tbe  final 
judgment  shall  be  paid,  does  not  bar  a  prosecu- 
tion to  judgment  of  the  action,  begun  more  than 
four  months  before  the  commencement  of  the 
bankruptcy  proceedings,  to  hold  the  surety  on 
the  bond,  though  the  judgment  may  not  be  en- 
forced  against  defendant. 

[Bd.  Note.— For  other  cases,  see  Bankrnjitcy, 
Cent.  Dig.  J{  783-786;  Dec.  Dig.  1  431;*  Fria- 
cipal  and  Surety,  Cent.  Dig.  |  294.] 

2.  Bahkbuftct  J{  431*)  —  DisoHABOK  nr 
Banebuptot— Brncrt. 

Where  an  attachment  defendant,  giving 
bond  for  the  discharge  of  the  property  attached, 
conditioned  00  the  payment  of  the  final  judg- 
ment, is  adjudged  a  bankrupt  in  proceedings  in- 
stituted more  than  four  months  after  the  com- 
mencement of  tbe  attachment  action,  the  court 
may  render  a  special  judgment  against  defend- 
ant, with  a  perpetual  stay  of  execution  against 
him,  to  enable  plaintiff  to  sue  the  surety  on 
the  bond. 

(Ei.  Note.— For  other  cases,  see  Bankrupts, 
Dec  Dig.  I  431.*1 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  the  Butterlck  Publishing  Com- 
pany against  tbe  E.  F.  Bowen  Company. 
Certified  to  the  Supreme  Court  from  the  SV' 
perior  court  under  Gen.  Laws  1900,  e  2M, 
{  5.    Questions  answered. 
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Bassett  &  Raymond  and  James  B.  Sheehan 
(Russell  W.  Richmond,  of  counsel),  for  plain- 
tiff.   Barney  &  Lee,  for  defendant 

SWEETLAND,  J.  This  is  a  case  heard 
upon  questions  certified  from  the  superior 
court  The  action  is  one  of  assumpsit  ui>on 
book  account  The  defendant's  personal  prop- 
erty was  attached  on  the  original  writ  This 
attachment  was  dissolved  upon  the  giving  of 
bond  with  sureties  In  the  manner  and  in  the 
form  prescribed  by  the  statute.  The  defend- 
ant filed  a  plea  of  the  general  Issue.  Before 
ttie  case  was  reached  for  trial,  and  more 
than  four  months  after  its  commencement, 
and  the  making  of  said  attachment  the  de- 
fendant filed  a  voluntary  petition  in  bank- 
ruptcy, and  obtained  a  stay  of  this  suit  pend- 
ing the  action  of  the  federal  court  upon  said 
petition.  The  defendant  was  adjudged  a 
bankrupt,  and  by  a  plea  puis  darrein  contin- 
uance set  up  that  fact  in  bar  of  this  action. 
Later  the  defendant  received  a  discharge  In 
bankruptcy,  and  by  a  second  plea  puis  darrein 
continuance  set  up  said  discharge.  To  these 
pleas,  alleging  bankruptcy  and  discharge,  the 
plaintiff  replied  that  it  bad  attached  personal 
property  of  the  defendant  more  than  four 
months  prior  to  the  bankruptcy  proceedings, 
and  that  said  attachment  had  been  released 
upon  the  giving  of  a  sufficient  bond  condi- 
tioned upon  the  payment  of  final  judgment  in 
the  action.  The  defendant  demurred  to  said 
replications.  After  hearing  upon  said  demur- 
rers before  the  presiding  Justice  of  the  su- 
perior court,  said  Justice  certified  certain 
questions  of  law  to  this  court  to  be  heard 
and  determined.  Said  questions  are  as  fol- 
lows: 

"First  Does  the  defendant's  discharge  In 
bankruptcy,  duly  pleaded  by  him,  bar  a  plain- 
tiff from  prosecuting  his  claim  to  judgment 
when  the  plaintiff's  suit  was  commenced  more 
than  four  months  prior  to  the  commencement 
of  proceedings  in  bankruptcy  by  the  attach- 
ment of  personal  property  of  the  defendant 
which  attachment  was  discharged  upon  the 
giving  of  a  bond  with  sureties,  with  a  condi- 
tion therein  that 'the  same  should  be  null 
and  void  If  the  final  Judgment  or  decree  In 
the  action  in  which  the  writ  was  served 
should  be  forthwith  paid  and  satisfied  after 
the  rendition  thereof? 

"Second.  In  a  suit  wherein  the  defendant 
has  duly  pleaded  a  discharge  in  bankruptcy, 
but  which  suit  was  commenced  more  than 
four  months  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy  by  the  attach- 
ment of  personal  property  of  the  defendant 
which  attachment  was  discharged  on  the  giv- 
ing of  bond  with  sureties,  with  a  condition 
therein  that  the  same  should  be  null  and 
void  if  the  final  Judgment  or  decree  In  the 
action  In  which  the  writ  was  served  should 
•  be  forthwith  paid  and  satisfied  after  the  ren- 
dition thereof,  can  the  superior  court  render 
a  special  Judgment  against  the  defendant  in 
said  suit  with  a  perpetual  stay  of  execu- 


tion against  him,  for  the  purpose  of  enabling 
the  plaintiff  to  bring  suit  against  said  sure- 
ties on  said  bond?" 

[1]  The  defendant  contends  that  the  first 
question  should  be  answered  in  the  affirma- 
tive and  the  second  In  the  negative ;  that  the 
effect  of  a  discharge  in  bankruptcy  Is  to  de- 
stroy the  remedy  against  the  bankrupt.  In 
case  be  desires  to  plead  such  discharge  in 
an  action  upon  the  debt.  Bankruptcy  Act 
1898,  §  16a  (U.  S.  Comp.  St  1901,  p.  8428). 
provides:  "The  liability  of  a  person  who  is 
a  codebtor  with,  or  guarantor,  or  in  any 
manner  a  surety  for  a  bankrupt  shall  not 
be  altered  by  the  discharge  of  such  bank- 
rupt" The  argument  of  the  defendant  is 
that  the  provision  of  this  section  applies 
only  to  those  secondarily  liable  on  the  debt 
itself,  and  not  to  those  who  become  surety 
for  the  bankrupt  in  court  proceedings  insti- 
tuted against  the  bankrupt  and  that  the  dis- 
charge prevents  the  happening  of  the  con- 
tingency upon  which  alone  the  liability  of 
the  surety  would  arise.  It  relies  in  support 
of  this  contention  largely  upon  the  authority 
and  the  reasoning  of  Carpenter  v.  Turrell, 
100  Mass.  450,  which  holds  that  a  discharge 
in  bankruptcy  is  a  bar  to  the  further  prose- 
cution of  a  suit  against  the  bankrupt  com- 
menced by  attachment  more  than  four  months 
before  the  commencement  of  the  bankruptcy 
proceedings,  if  the  attachment  was  dissolved 
by  giving  bond  under  the  statutes  of  Massa- 
chusetts, notwitliBtanding  the  provisions  of 
the  United  States  bankrupt  act  which  pre- 
served the  lien  of  an  attachment  made  four 
months  or  more  before  the  commencement  of 
bankruptcy  proceedings,  and  continued  the 
liability  of  sureties  after  the  discharge  in 
bankruptcy  of  their  principal.  Since  the  de- 
cision in  Carpenter  v.  Turrell,  supra,  the 
Massachusetts  Legislature  has  enacted  a  stat- 
ute permitting  the  entry  of  a  8i>ecial  judg- 
ment against  the  bankrupt  The  enactment 
of  this  statute,  however,  does  not  affect  the 
weight  that  should  be  given  to  Carpenter  v. 
Turrell  as  an  authority  in  this  state,  as  we 
have  no  statute  similar  to  that  of  Massa- 
chusetts. We  are  of  the  opinion,  however, 
that  the  better  position  is  one  which  pre- 
serves to  the  bankrupt  the  full  benefit  of  his 
discharge,  and  at  the  same  time  does  not 
deprive  the  creditor  of  the  advantage  which 
the  bankruptcy  law  permits  him  to  have  by 
reason  of  his  attachment  made  more  than 
four  months  before  the  commencement  of 
bankruptcy  proceedings.  This  position,  more 
in  accord  with  reason  and  Justice,  as  it  seems 
to  us,  is  supported  by  the  weight  of  author- 
ity. 

In  Hin  V.  Hardhig,  130  U.  S.  699,  9  Sup. 
Ct  725,  32  L.  Ed.  1083,  the  court  says:  "The 
question  not  then  passed  upon,  and  now  pre- 
sented, is  whether,  since  he  (the  defendant) 
has  obtained  his  discharge  in  bankruptcy, 
there  is  anything  in  the  provisions  of  the 
bankrupt  act  to  prevent  the  state  court  frora 
rendering  Judgment  on  the  verdict  against 
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him  with  a  i)erpetual  stay  of  ezecntlon,  so 
as  to  prevent  the  plaintiffs  from  enforcing 
the  Judgment  against  him,  and  leave  them  at 
liberty  to  proceed  against  the  sureties  In  the 
bond  or  recognizance  given  to  dissolve  an  at- 
tachment made  more  than  four  months  be- 
fore the  commencement  of  the  proceedings  In 
bankruptcy.  Such  attachments  being  recog- 
nized as  valid  by  the  bankrupt  act  (Hev. 
Stat  i  5044),  a  discharge  In  bankruptcy  does 
not  prevent  the  attaching  creditors  from  tak- 
ing judgment  against  the  debtor  in  such  lim- 
ited form  as  may  enable  them  to  reap  the 
benefit  of  their  attachment  *  •  •  The 
judgment  Is  not  against  the  person  or  prop- 
erty of  the  bankrupt  and  has  no  other  effect 
than  to  enable  the  plaintiff  to  charge  the 
sureties,  In  accordance  with  the  express 
terms  of  their  contract,  and  with  the  spirit 
of  that  provision  of  the  bankrupt  act  which 
declares  that  'no  discharge  shall  release,  dis- 
charge or  affect  any  person  liable  for  the 
same  debt  for  or  with  the  bankrupt  either 
as  partner,  Joint  contractor,  indorser,  surety 
or  otherwise,*"  The  clause  in  the  present 
bankrupt  act  of  1898,  quoted  supra,  in  this 
opinion,  is  broader  in  its  terms  with  refer- 
ence to  the  liability  of  sureties  upon  the  dis- 
charge of  a  bankrupt  than  the  one  referred 
to  in  the  opinion  In  Hill  v.  Harding.  See, 
also.  Wolf  V.  Stix,  99  U.  S.  1,  25  L.  Ed.  309. 

[2]  In  V.  S.  Wind  Engine  &  Pump  C!o.  y. 
North  Pennsylvania  Iron  Co.,  227  Pa.  262, 
75  Atl.  1094,  in  considering  the  question,  "Is 
there  anything  in  the  law  or  practice  ot 
Pennsylvania  to  prevent  or  discountenance  a 
special  judgment  against  one  disctiarged  in 
bankruptcy?"  the  court  said:  "The  appellee 
has  secured  its  discharge,  and  its  personal 
llablUty  is  gone ;  but  that  does  not  constitute 
any  reason  why  a  judgment  against  it  should 
not  be  entered  for  the  special  purpose  of  fix- 
ing and  enforcing  the  liability  of  the  surety. 
The  surety  took  the  risk  of  appellee's  in- 
solvency, a  risk  that  the  appellant  was  sup- 
posedly protected  against  by  the  very  bond 
in'  question.  So  it  would  be  most  unfair  to 
allow  the  substitution  of  the  bond  for  the 
goods  attached,  and  then  to  deny  the  formal 
relief  necessary  In  order  to  enforce  its  terms 
against  the  surety.  There  is  nothing  In  our 
laws  or  practice  or  in  the  announced  public 
policy  of  the  state  to  require  such  a  ruling." 
See,  also.  In  re  Marshall  Paper  Co.,  102  Fed. 
872,  43  C.  G.  A.  38;  Holyoke  v.  Adams,  59 
N.  T.  233;  Brown  T.  Antezak  (Mich.)  128  N. 
W.  774 ;  Kendrick  ft  Rol>ert8  v.  Warren  Bros., 
UO  Md.  47,  72,  72  AU.  461. 

The  first  question  certified  for  our  deter- 
mination is  answered  in  the  negative;  the 
second  question  is  answered  in  the  afflrma- 
Uve. 

The  papers  In  the  case,  with  our  decision 
certified  thereon,  are  remitted  to  the  superior 
court  for  further  proceedings. 


a08  He.  247) 
MOTT  T.  PAOEABD  et  at 
(Supreme  Judicial  Court  of  Maine.     Tune  19, 
1911.) 

1.  Mabteb  and  Servaitt  (§  209*)— Danoebocs 

MACHINEBT— ASSDMPTTON   OF   RISK. 

The  operator  of  a  breaking  machine  in  a 
cracker  factory  assumed  the  risk  of  gettinj;  his 
hand  caught  between  the  revolving  cylinders  of 
the  machine,  which  were  in  plain  view,  unless 
his  age  or  inexperience  prevented  him  from  ful- 
ly appreciating  the  danger,  though  the  cylinders 
were  unguarded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  S62,  563;    Dec  Dig.  | 

2.  Evidence  (§  62*)— Minob'b  iRTSixioKircE 
— Presumptions. 

A  minor  employ^  is  presumed  to  possess 
the  intelligence  and  understanding  ordinarily 
possessed  by  boys  of  his  age. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  !  83;   Dec.  Dig.  i  62.*] 

3.  Masteb  and  Servant  (§  227*)— Opkbatobs 
OF  Mackinebt— Cabe  Required. 

Ad  operator  of  a  machine  is  lx)und  to  use 
due  care  to  avoid  injury  to  himself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  668-672;  Dec  Dig.  i 
227,*] 

4.  Master  and  Servant  (S  247*)— Injubt  to 
BlIFU>Ti — Contbibutobt  Neouoence. 

An  operator  of  a  machine,  injured  through 
contributory  negiience,  cannot  recover  for  the 
part  of  the  injury  received  during  a  few  seconds 
while  a  fellow  servant  was  unable  to  release 
plaintiff's  band  from  between  revolving  cylinders 
on  account  of  inability  to  shift  the  driving  belt, 
which  was  fastened  by  a  wire. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  {  247.*] 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Forest  L.  Mott,  pro.  ami,  against 
John  N.  Packard  and  others.    On  exceptions    " 
by  plaintiff.    Exceptions  overruled. 

Action  on  the  case,  brought  by  the  plain- 
tiff, a  minor,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  in  the  em- 
ploy of  the  defendants,  and  caused  by  the 
alleged  negligence  of  the  defendants.  Plea, 
the  general  issue,  At  the  conclusion  of  the 
plaintiff's  evidence,  the  presiding  Justice  or- 
dered a  nonsuit,  and  the  plaintiff  excepted. 

Argued  before  EMERT,  C.  J.,  and  COR- 
NISH, WHITEHOUSB,  SPEAR,  KING,  HA- 
LEY, and  BIRD,  JJ. 

Oakes,  Pulsifer  ft  Lndden,  for  plaintiff. 
Newell  ft  Skelton,  for  defendants. 

HALET,  3.  This  is  an  action  brought  by 
Forest  B.  Mott,  a  minor,  by  his  father,  as 
next  friend,  against  John  D.  Packard  and 
others,  to  recover  for  personal  injuries  re- 
ceived by  him  while  in  the  employ  of  the 
defendants.  The  plaintiff,  at  the  time  ta« 
received  the  injuries  complained  of,  was  be- 
tween 16  and  17  years  of  age,  and  was  em- 
ployed by  the  defendants  in  their  cracker 
factory  at  Auburn,  operating  a  machine 
known  as  a  "breaking  machine." 
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Before  the  plaintiff  came  to  Maine  his  fa- 
ther was  employed  In  a  cracker  factory  In 
Massachusetts  upon  practically  the  same 
kind  of  a  machine,  and  at  times  the  plaintiff 
was  accustomed  to  operate  the  machine  for 
his  father,  so  that  when  he  was  placed  at 
work  by  the  defendants  npon  the  machine 
that  caused  the  Injury  he  had  some  knowl- 
edge of  the  nature  of  the  machine,  and  he 
had  been  operating  the  machine  upon  which 
the  Injury  occurred  some  three  or  font  weeks 
prior  to  the  accident 

The  machine  Is  made  up  of  two  metal  cyl- 
inders, eight  or  nine  Inches  In  diameter, 
which  are  connected  at  the  right  end  of  the 
machine  with  a  shafting,  upon  which  are  a 
fixed  and  a  loose  pulley;  the  power  being 
furnished  by  a  belt  from  the  shafting  to  the 
fixed  pulley.  At  the  right  end  is  a  shipper, 
which  is  used  to  ship  the  belt  from  the  fix- 
ed pulley  to  th6  loose  pulley  when  the  ma- 
chine Is  not  In  operation.  The  tops  of  the 
cylinders  are  in  plain  sight.  The  dough  to 
be  made  into  crackers  is  placed  in  that  part 
of  the  machine  called  the  "hopper,"  situated 
above  the  cylinders,  with  an  Incline  towards 
the  cylinders,  so  that  the  dough  of  its  own 
weight  will  fall  against  the  cylinders,  and 
the  cylinders,  which  revolre  140  times  a  min- 
ute, draw  the  dough  through  and  deposit  it 
upon  a  table  in  a  thin,  flat  sheet,  from  which 
it  is  taken  and  run  through  another  machine 
and  finished  for  baking. 

It  was  the  duty  of  the  plaintiff  to  place 
the  dough  In  the  hopper,  and  keep  It  adjust- 
ed, 80  that  It  would  pass  through  the  cylin- 
ders in  proper  shape  and  come  out  nearly 
>K|uare.  On  the  day  of  the  accident  he  plac- 
ed a  sheet  of  dough  in  the  hopper  In  order 
that  it  might  be  run  through  the  cylinders. 
On  one  end  of  the  sheet  of  dough  was  a 
piece  of  scrap  dough,  and  while  placing  that 
scrap  of  dough  under  the  sheet,  so  that  it 
would  not  show  on  top,  his  hand  came  In 
contact  with  the  cylinders,  and  was  drawn 
through  them  with  the  dough,  and  he  sus- 
tained the  injury  complained  of. 

When  the  plaintUTs  hand  began  to  be 
drawn  between  the  cylinders,  be  placed  his 
knee  against  the  table  and  his  left  hand  up- 
on the  top  of  the  hopper,  bracing  himself  in 
the  effort  to  prevent  his  hand  from  being 
drawn  further  into  the  cylinders,  and  made 
an  outcry  that  attracted  the  attention  of  the 
other  workmen,  one  o^whom  ran  to  the  ship- 
per at  the  right  of  the  machine  and  shipped 
the  belt  from  the  driving  pulley  onto  the 
loose  pulley  to  stop  the  machine.  The  ship- 
per was  fastened  to  the  machine  by  a  piece 
of  small  wire,  to  prevent  It  from  working 
off  to  the  loose  pulley  while  the  machine  was 
in  operation.  The  first  attempt  to  pull  the 
belt  on  to  the  loose  pulley  failed.  At  the 
next  attempt  the  belt  was  pulled  onto  the 
loose  pulley,  and  the  workman  ran  to  the 
other  end  of  the  machine,  where  there  was  a 
heavy  fiywheel  attached  to  one  of  the  cyl- 
inders,  and   placing   bis   hands    upon    this 


wheel,  stopped  the  machine  as  quidcly  as 
possible,  and  then,  reversing  the  cylinders 
and  turning  them  in  the  opposite  direction, 
rolled  the  plaintlfTs  hand  from  the  machine. 

At  the  dose  of  the  plaintiff's  testimony  the 
presiding  justice  ordered  a  nonsuit,  and  the 
plaintiff  brings  the  case  forward  ap<m  ex- 
ceptions to  that  ruling. 

The  plaintiff  claims  that  the  defendants 
are  liable  for  the  injuries  received: 

First  Because  the  plaintiff  did  not  assume 
the  risk  of  the  employment,  as  he  did  not 
fully  appreciate  the  risk  of  operating  the 
machine. 

Second.  Because  the  cylinders  or  rolls  were 
unguarded. 

Third.  Because  the  shipper  was  fastened 
to  the  machine  by  a  wire,  and  when  the 
plaintiff's  fellow  servant  attempted  to  shut 
off  the  power  It  failed  to  work  at  the  first 
effort,  and  the  plaintiff's  hand  was  between 
the  cylinders  two  or  three  seconds  longer 
than  It  would  have  been  If  the  shipper  had 
not  been  fastened. 

[1]  It  appears  from  the  testimony  of  the 
plaintiff,  as  well  as  from  the  testimony  of 
all  the  other  witnesses,  that  the  cylinders 
revolved  in  plain  sight  of  the  operator  of  the 
machine,  that  they  drew  the  dough  through 
the  machine,  and  that  anything  that  came 
against  them  would  be  drawn  through  them 
the  same  as  the  dough.  It  was  an  obvious 
danger,  in  plain  view  of  the  plaintiff  when- 
ever he  was  operating  the  machine,  and  he 
knew  of  the  danger.  He  testified:  "Q.  Well, 
didn't  you  know,.  If  yon  had  stopped  to  thinij, 
that  if  you  got  your  hand  in  between  the 
rolls  that  day  you  would  get  it  pinched?  A. 
I  knew,  if  I  got  them  between  the  rolls,  I 
would  get  them  pinched.  Q.  You  knew  that 
perfectly  well,  didn't  you?  A.  Tea,  sir.  Q. 
And  you  had  knowledge  enough  of  that  ma- 
chine to  know  that  that  would  be  the  in- 
evitable result,  if  yon  got  your  fingers  in 
there,  didn't  you?  A,  Tes;  I  would  get 
them  pinched." 

No  Instructions  by  the  master  of  the  dan- 
ger of  having  his  hand  come  in  contact  with 
the  cylinders  would  have  informed  the  plain- 
tiff of  anything  that  be  did  not  see  and  did 
not  know,  and  It  was  no  .part  of  the  duty 
of  the  master  to  Inform  the  plaintiff  of  the 
dangers  that  were  known  to  the  plaintiff, 
and  which  the  plaintiff  himself  testified  he 
knew.  It  was  not  a  concealed  or  unknown 
danger,  but  one  known  and  seen  by  the 
plaintiff,  and  he  must  be  presumed  to  have 
assumed  the  risk  of  the  employment,  unletss 
his  age  or  Inexperience  prevented  him  from 
fully  understanding  and  appreciating,  the 
danger  of  hla  hand  coming  in  contact  with 
the  revolving  cylinders.  Wyman  v.  Berry, 
106  Me.  43,  75  Ati.  123 ;  Wiley  v.  Batchelder, 
105  Me.  636,  75  Atl.  47 ;  Dempsey  T.  Sawyer, 
95  Me.  295,  49  Atl.  1035;  Bryant  T.  Paper 
Co.,  100  Me.  171,  60  AO.  797. 

[2]  It  is  urged  that  by  reason  of  the  im- 
mature age  of  the  plaintiff  he  did  not  appre- 
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ciate  and  understand  the  danger  of  his  band 
coming  in  contact  with  the  rollers.  There  Is 
nothing  in  the  case  that  shows  that  he  did 
not  have  the  ordinary  intelligence  ana  un- 
derstanding of  boys  of  his  age,  and,  in  the 
absence  of  evidence  of  that  nature,  be  must 
be  presumed  to  possess  such  intelligence  and 
understanding.  If  he  had  ordinary  intelli- 
gence and  understanding,  he  could  not  fail 
to  know  that,  if  he  put  his  band  against  ma- 
chinery revolring  with  the  rapidity  that 
these  cylinders  were  revolving,  he  would  be 
Injured. 

■There  are  many  cases  holding  that  boys 
of  the  age  of  this  plaintiff,  and  even  young- 
er, must  be  presumed  to  know  the  danger  of 
getting  in  contact  with  moving  machinery. 
In  Rock  V.  Indian  Orchard  Mills,  142  Mass. 
522,  8  N.  E.  401,  a  boy  13  years  of  age  was 
injured  by  getting  his  hand  Into  unguarded 
and  rapidly  revolving  cylinders,  and  he  was 
presumed  to  know  the  danger,  and  the  de- 
fendant was  held  not  liable.  And  In  Cirlack 
T.  Merchants'  Woolen  Co.,  146  Mass,  182,  15 
N.  BJ.  679,  4  Am.  St.  Bep.  307,  a  boy  of  12 
years  was  Injured  by  coming  In  contact  with 
the  gearing  of  cogwheels,  and  In  that  case 
the  court  said:  "In  the  absence  of  anything 
to  show  the  contrary,  the  plaintiff  must  be 
assumed  to  have  the  Intelligence  and  under- 
standing which  were  usual  with  boys  of  that 
age.  •  •  •  There  is  no  reason  to  sup- 
pose that  explicit  Instructions,  if  given  to 
him  at  the  beginning  of  his  employment  with 
reference  to  the  danger  of  touching  those 
wheels  when  In  motion,  would  have  added 
anything  to  what  he  himself  must  fairly  be 
presumed  to  have  known  at  the  time  of  the 
accident" 

The  plaintiff  being  of  ordinary  intelligence 
and  understanding,  and  the  dangers  of  oper- 
ating the  machine  being  obvious  and  appar- 
ent, he  is  presumed  to  have  assumed  the  risk 
of  operating  the  machine  as  It  was,  without 
any  guard  to  protect  his  hands  from  being 
drawn  between  the  cylinders. 

[3,  4]  It  is  further  urged  that  the  defend- 
ants were  negligent  in  not  providing  a  suit- 
able machine  for  the  plaintiff  to  operate,  be- 
cause the  shipper  that  shipped  the  belt  from 
the  fixed  pulley  which  drove  the  cylinders  to 
the  loose  pulley  was  fastened  to  the  machine 
by  a  wire,  which  was  done  for  the  purpose 
of  preventing  the  belt  from  slipping  from  the 
fixed  pulley  to  the  loose  pulley,  and  that, 
when  the  fellow  servant  of  the  plaintiff  dis- 
covered that  the  plaintiff's  hand  was  be- 
tween the  cylinders,  be  was  prevented,  for 
the  space  of  one  or  two  seconds,  from  ship- 
ping the  belt  to  the  loose  pulley  by  reason 
of  the  shipper  being  thus  fastened  to  the  ma- 
chine. The  plaintiff  was  bound  to  exercise 
due  care  in  operating  the  machine.  He  was 
presumed  to  know,  and,  from  his  testimony, 
it  appears  that  he  did  know,  that,  if  bis  hand 
came  In  contact  with  the  cylinders,  it  would 


be'  drawn  Into  them.  Due  care  upon  his 
part  required  him  to  keep  his  hand  at  a  safe 
distance  from  the  cylinders.  He  failed  to  do 
so.  This  was  negligence  on  his  part,  and  by 
reason  of  his  negligence  his  hand  was  drawn 
between  the  cylinders.  It  was  no  part  of  the 
duty  of  the  master.  In  providing  machinery 
for  his  employe,  to  guard  against  the  negli- 
gence of  the  employe.  As  the  accident  was 
caused  by  the  negligence  of  the  plaintiff,  he 
is  barred  from  recovering  damages  for  the  In- 
Jury  received,  even  if  it  were  possible  to  de- 
termine how  much  of  the  injury  was  receiv- 
ed during  the  Instant  that  his  fellow  servant 
was  prevented  from  shipping  the  belt  to  the 
loose  pulley.  Nelson  t.  Sanford  Mills,  88 
Me.  219,  86  Aa  79. 
Elzceptlons  overruled. 


(M  Cona.  40O 
Q0UDBE3AU  v.  CONNECTICUT  CO. 
(Supreme  Court  of  Brrow  of  Connecticut 
June  15,  1911.) 

1.  RAiLROAns  (§  89S*)— Trkspasskrs— Dbath 

— E^riDBNCB. 

In  an  action  for  the  death  of  a  trespasser 
on  a  railroad  bridge  by  being  struck  by  a  trolley 
car  and  thrown  into  a  river,  evidence  held  in- 
sufficient to  establish  a  prima  facie  case  of  neg- 
ligence on  the  part  of  defendant's  motorman. 
_[Ed.  Note.— For  other  eases,  aee  Bailroads, 
Dec.  Dig.  I  89&*]  ^^ 

2.  Railboads    (|  359*)— Bbidgxs— Trespass- 
BBS— Dutt  OF  MOIOBMAN. 

Where  a  railroad  bridge  over  which  elec- 
tric cars  traveled  was  posted  against  trespass- 
era,  and  persons  were  not  permitted  by  the 
railroad  companies  using  the  bridge  to  walk  over 
the  same,  and  no  place  was  provided  where  they 
could  conveniently  do  so,  a  motorman  approach- 
ing the  bridge  was  not  bound  to  anticipate  the 
presence  of  trespassers  on  the  bridge. 

[E>d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  !§  1238,  1239;   Dec.  Dig.  §  359.*] 

S.  Railroads  ({  376*)— Tbespassebs— Death 

— Duty  of  Motorman. 

Decedent,  a  trespasser  on  a  railroad  bridge, 
was  struck  and  killed  by  an  electric  car  ap- 
proaching the  bridge  at  a  high  rate  of  speed. 
When  decedent  heard  the  approach  of  the  car, 
he  turned  and  ran  toward  it,  attempting  to  sig- 
nal the  motorman  to  stop,  instead  of  seeking  safe- 
ty on  a  platform  supported  by  one  of  the  piers 
of  the  bridge.  Held  that,  though  the  motorman 
should  have  seen  decedent  sooner  than  he  did, 
he  was  not  negligent  in  failing  to  anticipate 
that  decedent  would  run  directly  toward  the  car, 
instead  of  seeking  safety  on  the  platform. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1275-1279;  Dec.  Dig.  {  376.*] 

Appeal  from  Superior  Court  New  London 
County;  Joel  H.  Reed,  Judge. 

Action  by  Mary  Goudreau,  as  administra- 
trix of  the  estate  of  Alpbonse  Ooudreau, 
deceased,  against  the  Connecticut  Company 
to  recover  damages  for  -the  death  of  her 
intestate,  alleged  to  have  been  caused  by 
defendant's  negligence.  A  nonsuit  having 
been  granted,  and  the  court  having  denied 
platntlff's  motion  to  set  it  aside,  she  ap- 
peals.  Affirmed. 
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Doiuild  O.  Perkins  and  Edmund  W.  Per- 
kins, for  app^ant  Michael  Eenealy,  for 
appellee. 

HAIIi,  C.  3.  The  plaintiff's  intestate,  Al- 
phonse  Ooudreau,  while  crossing  In  an  east- 
erly direction  on  foot  a  railroad  bridge  over 
the  Shetncket  river,  in  the  village  of  Taft- 
vllle,  at  about  7  o'clock  in  the,  morning  of 
June  29,  1909,  was  struck  by  the  defendant's 
west-bound  trolley  car  and  thrown  from  the 
bridge  and  killed. 

The  complaint  In  this  action  brought  to 
recover  damages  for  such  injury  alleges  that 
for  many  years  the  bridge  In  question  had 
been  used  by  persons  on  foot  as  a  means  of 
crossing  said  river;  that  many  persons  daily 
crossed  the  same,  as  the  defendant  well 
knew;  that  such  use  of  the  bridge  by  per- 
sons on  foot  was  acquiesced  in  by  the  de- 
l%ndant;  that  the  defendant's  servant  oper- 
ating the  trolley  car  on  the  occasion  In  ques- 
tion saw  Goudreau  In  his  dangerous  situa- 
tion upon  the  bridge  in  sufficient  time  to 
have  stopped  the  car  or  checked  its  speed, 
but  that  he  negligently,  recklessly,  and  wan- 
tonly drove  the  car  over  the  bridge  at  great 
speed,  and  violently  struck  the  plaintiff  and 
threw  him  from  the  bridge  into  the  water, 
and  negligently  failed  to  stop  the  car  and 
aid  Ck)udrean,  when  he  could  easily  have 
done  so  and  could  thereby  have  saved  his 
life. 

The  evidence  before  us,  including  photo- 
graphs of  the  locus,  shows  these  facts:  The 
bridge  In  question  extending  easterly  and 
westerly  is  284  feet  long,  and  was  built  for 
the  exclusive  use  of  steam  and  trolley  rail- 
road cars.  There  is  no  planking  upon  It, 
and  no  place  where  a  person  on  foot  can 
stand  with  safety  while  a  steam  or  trolley 
car  is  passing,  excepting  that  there  are  two 
platforms  at  the  sides  of  the  two  piers  each 
about  6  feet  square  and  opening  onto  the 
bridge  on  the  north  side  of  It,  one  of  said 
platforms  being  about  100  feet  east  from 
the  west  end  of  the  bridge,  and  the  other 
about  100  feet  farther  east.  The  distance 
from  the  top  of  the  bridge  to  the  water  be- 
low Is  about  25  feet  The  water  below  was 
about  2  feet  deep.  At  each  end  of  the 
bridge  Is  a  sign  warning  persons  of  the 
danger  of  walldng  on  the  bridge.  There  was 
no  evidence  that  the  defendant  bad  permit- 
ted persons  to  cross  the  bridge  on  foot,  or 
that  persons  had  ever  so  crossed  It  before 
the  accident  The  railroad  track  as  it  leaves 
the  east  end  of  the  bridge  Is  upon  an  em- 
bankment, and  curves  to  the  right  or  south- 
erly for  a  distance  of  abont  a  third  of  a 
mile.  To  a  motorman  upon  a  trolley  car 
coming  from  the  east  the  view  of  the  bridge 
is  unobstructed  for  a  distance  of  about  900 
feet  from  the  east  end  of  the  bridge. 

Upon  the  morning  of  the  accident  Ooud- 
reau, who  was  52  years  of  age,  in  good 
health  and  In  the  full  possession  of  his  fac- 


ilities, attempted  to  ctobb  the  bridge  In 
question  from  west  to  east  walking  on  the 
ties.  Passengers  upon  the  trolley  car  saw 
him  walking  on  the  bridge  toward  the  east 
between  the  rails  and  toward  the  platforms 
at  the  piers  when  the  car  was  about  200 
feet  east  of  the  bridge.  After  he  had  gone 
a  few  feet  east  of  the  west  platform,  he 
raised  his  hand  as  If  to  signal  the  car, 
which  he  could  have  seen  approaching  from 
the  west  to  stop,  and  ran  toward  the  ap- 
proaching car,  and,  as  the  car  came  near, 
turned  off  the  rails  to  the  right  or  south, 
and  was  struck  and  killed  at  a  point  a  few 
feet  west  of  the  east  pier  and  platform.  The 
trolley  car  .was  approaching  the  bridge  at  a 
speed  of  about  25  miles  an  hour.  A  motor- 
man  and  a  pilot  were  on  the  front  platform 
looking  ahead.  Had  they  looked  across  the 
curve  toward  the  bridge  as  the  car  approach- 
ed It,  they  could  have  seen  It  and  the  man 
upon  It.  At  about  the  time  Ooudreau  raised 
his  hand  and  started  to  run,  and  when  the 
car  was  near  the  east  end  of  the  bridge,  the 
motorman  put  on  the  emergency  brake.  The 
car  was  stopped  at  a  point  one  or  two  car 
lengths  west  of  the  point  where  Ooudreau 
was  stmcb:,  and  near  the  point  at  whi(!h  pas- 
sengers on  the  car  first  saw  hinr  on  the 
bridge.  When  the  car  was  stopped,  the  mo- 
torman and  pilot  and  some  of  the  passengers 
Immediately  left  the  car,  and  procured  a 
boat  When  the  body  was  reached,  Ooud- 
reau was  apparently  dead.  At  the  close  of 
the  plaintifTs  evidence  the  court  granted  the 
defendant's  motion  for  a  nonsuit,  and  denied 
the  plaintiff's  motion  to  set  the  nonsuit 
aside. 

[1]  There  was  no  error  In  the  action  of 
the  trial  court  Drawing  from  the  evidence 
every  reasonable  Inference  favorable  to  the 
plaintiff,  the  evidence  before  us  falls  far 
short  of  establishing  prima  facie  the  case 
stated  in  the  complaint.  It  fails  to  show 
that  Ooudreau  had  any  license  or  permission 
whatever  to  cross  the  bridge  on  foot,  or  that 
he  was  other  than  a  trespasser  in  doing  so. 
It  falls  to  show  that  people  were  in  the 
habit  of  crossing  this  bridge  on  foot  or.  In- 
deed, that  any  one  ever  attempted  to  do  so 
before.  The  danger  to  a  foot  passenger  In 
attempting  to  cross  It  was  perfectly  mani- 
fest, and,  further,  Ooudreau  was  expressly 
warned  of  that  danger  by  the  sign  at  the 
end  of  the  bridge.  It  Is  very  clear  from  the 
evidence  that  he  had  no  right  to  cross  the 
bridge,  and  that  In  attempting  to  do  so  was 
under  the  circumstances  acting  rashly. 
<  There  is  no  evidence  whatever  in  support 
Of  the  averment  of  the  complaint  that  the 
motorman  failed  to  stop  the  car  or  check  Its 
speed  when  he  saw  the  dangerous  situation 
of  Ooudreau,  or  should  have  seoi  It,  and 
could  have  stopped  the  car  or  checked  its 

I  speed.  The  evidence  Is  that  the  motorman 
put  on  the  emergency  brake  at  the  time 
Ooudreau  raised  his  hand  and  started  to  run. 

I  There  Is  no  evidence  that  the  motorman  or 
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the  pilot  actually  saw  Gondreau  on  tbe 
bridge  before  that  time 

But  It  te  urged  that  the  motorman  was 
negligent  In  not  having  seen  the  deceased  in 
his  dangerous  position  soon  enough  to  have 
enabled  him  to  stop  the  car,  since  hla  view 
of  the  bridge  was  unobstructed  for  a  dis- 
tance of  some  900  feet  east  of  the  bridge 

First,  It  is  evident  that  if  the  motorman 
at  that  distance  from  the  bridge  was  look- 
ing ahead  on  the  line  of  the  track,  as  he 
would  be  expected  to  be  looking,  the  bridge, 
on  account  of  the  long  curve  in  the  track, 
would  not  have  been  in  the  range  of  hla 
vision. 

[2]  Again,  there  Is  nothing  In  the  evidence 
to  Indicate  that  he  ought  to  have  looked  to 
see  if  any  one  was  crossing  a  bridge  which 
he  knew  was  solely  for  the  use  of  the  rail- 
road which  he  knew  x)eople  were  warned  not 
to  croBS  on  foot,  and  which  he  did  not  know, 
K>  far  as  the  evidence  discloses,  that  any 
foot  passenger  ever  attempted  to  cross. 

[S]  Again,  if  the  motorman  had  seen  Gond- 
rean  sooner  than  he  did.  It  cannot  reason- 
ably be  said  that  he  was  negligent  in  not  an- 
ticipating that  Ooudrean  would  run  directly 
toward  the  car.  Instead  of  away  from  it,  or 
instead  of  seeking  safety  on  the  platform 
which  was  near  him  when  he  first  saw  the 
car. 

The  evidence  furnishes  no  support  what- 
ever of  the  averment  that  the  motorman  and 
the  pilot  neglected  to  save  the  life  of  Goud- 
reau,  when  they  could  have  done  so,  after 
he  was  struck  and  thrown  into  the  water. 
They  apparently  did  all  that  they  were  re- 
quired to  do. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(84  Conn.  444) 

ELtJOTt  T.  NEW  YORK,  N.  H.  ft  H.  R.  OO. 

(Supreme  Court  of  Errors  of  Connecticut 
June  15,  1911.) 

1.  Ratlkaods  (f  328*)— Cbossinqs— Oabk  Re- 

QCIBED   OF  TBAVELEBS. 

A  traveler  approaching-  a  railroad  crossing 
must  exercise  care  proportioned  to  the  danger, 
and  where  the  ordinary  difficulty  in  hearing  an 
approaching  train  and  its  warning  signals  is 
angmented  by  the  noise  made  by  the  traveler's 
wagon,  and  where  to  look  for  an  approaching 
train  b  inadequate,  because  of  the  physical  con- 
ditions preventing  one  from  seeing  a  train  until 
in  such  proximity  to  the  crossing  as  to  make  the 
traveler's  passage  dangerous,  he  must  talie  oth- 
er precautions  than  listening  or  looking  for  an 
approaching  train. 

\Ei.  Note.— For   other  cases,  see   Railroads, 
Cent.  Dig.  ff  1067-1070;  Dec.  Dig.  |  828. •] 

Z  Railboads  (I  846*)— Accidents  at  Cboss- 

INOS— COHTBIBUTOBT    NeGIJOENOE— BUBDKN 

OF  Pboof. 

One  suing  for  the  negligent  death  of  a  trav- 
eler struck  by  a  train  at  a  crossing  must  show 
actionable  negligence  on  the  part  of  the  railroad 
company  in  failing  to  protect  the  crossing  by  a 
gate  or  flagman,  or  in  failing  to  give  the  stat- 


utory warnings,  or  in  running  the  train  at  an 
excessive  rate  of  speed,  and  he  must  show  de- 
cedent's freedom  from  contributory  negligence. 
[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1117-1123;   Dec.  Dig.  |  846.*] 

3.  Railboads  (S  337*)— CoNTBiBirroBT  Nxsu- 
OENCE— Last  Cucab  Chance. 

The  negligence  of  trainmen,  who  knew  or 
ought  to  have  known  of  the  peril  of  a  traveler 
on  a  crossing,  in  failing  to  exercise  proper  care 
to  avoid  injuring  him  is  the  proximate  cause  of 
an  injury  to  him,  and  his  own  negligence  in 
being  on  the  track  is  only  a  remote  cause,  and 
does  not  prevent  a  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1090-1095;   Dec.  Dig.  {  337.*] 

4.  Railboads  (§  337*)— Accidents  at  Cboss< 
i«as— Negligence— EJviDENCE. 

The  failure  of  trainmen,  on  seeing  the  peril 
of  a  traveler  on  a  crossing,  to  sand  the  track 
and  reverse  the  engine  la  not  actionable  negli- 
gence, where  such  acts  would  not  have  averted 
the  injury  to  the  traveler. 

fEJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §!  1090-1095;    Dec.  Dig.  |  837.*] 

6.  Railboads  {§  337*)— Accidentb  at  Cboss- 

iNGS — Negligence- Evidence. 

The  failure  of  trainmen  to  give  signals  of 
the  approach  of  a  train  to  a  crossing  is  not*  ac- 
tionable negligence,  where  a  person  on  the  cross- 
ing saw  the  approach  of  the  train,  and  unsuc- 
cessfully attempted  to  cross  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !§  1090-1095;  Dec  Dig.  {  337.*] 

6.  Railboads  (|  887*)— Accidents  at  Cboss- 

XNGS— Negliobnob— BJvidbno*. 

A  train  colliding  with  a  traveler  at  a  cross- 
ing ran  220  feet  beyond  the  crossing  to  a  station 
before  it  stopped.  Passengers  testified  that  they 
did  not  notice  the  effect  on  the  train  of  the  ap- 
plication of  any  brakes  before  the  stop  was  made. 
There  was  contrary  evidence,  including  the  tes- 
timony of  the  engineer  and  fireman,  who  testi- 
fied that  the  full  service  application  of  the 
brakes  had  been  made  before  the  crossing  came 
into  view,  and  that  as  soon  as  the  traveler's 
peril  was  discovered  the  brake  was  thrown  into 
full  emergency.  There  was  uncontradicted  tes- 
timony that  the  application  of  the  emergency 
brake  could  not  have  prevented  the  collision. 
Held,  that  the  failure,  if  any,  to  apply  the  emer- 
gency brake  after  the  trainmen  were  chargeable 
with  knowledge  of  the  traveler's  i)eril  was  not 
actionable  negligence,  because  the  application 
thereof  could  not  have  prevented  the  accident 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1090-1095;   Dec  Dig.  {  337.*} 

Appeal  from  Superior  Court,  Utcfafldd 
County;  Milton  A.  Shumway,  Judge. 

Action  by  James  H.  Elliott,  administrator 
of  one  Tetro,  deceased,  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany for  the  death  of  decedent.  There  was 
a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals,  alleging  error  in  the  refusal 
of  the  court  to  set  aside  the  verdict  Re- 
versed, and  new  trial  ordered. 

See,  also,  83  Conn.  820,  76  Atl.  288. 

Donald  T.  Warner  and  Joseph  F.  Berry, 
for  appellant  Thomas  J.  Wall,  for  appel- 
lee. 

THAYER,  J.  The  only  question  raised  by 
this  appeal  is  whether  it  was  error  for  the 
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trial  court  to  refuse  to  set  aside  the  plaln- 
tUTs  verdict  The  plaintiff's  Intestate,  Tetro, 
was  struck  and  killed  by  the  defendant's 
train  at  a  highway  crossing  Just  south  of  the 
East  Utchfleld  station.  He  was  familiar 
Trltb  the  character  of  the  crossing  and  with 
the  running  of  the  defendant's  trains.  He 
approached  the  crossing  from  the  west  All 
the  evidence  tends  to  prove,  and  the  plain- 
tiff alleged  and  claimed  the  fact  to  be,  that, 
to  one  thus  approaching  it,  the  crossing  Is  a 
very  dangerous  one,  for  the  reason  that  the 
railway  curves  to  the  west  a  short  distance 
south  of  the  crossing  and  passes  through  a 
rock-cut  so  tliat  a  train  approaching  from 
the  south  cannot  be  seen  by  the  traveler  un- 
til each  Is  very  near  to  the  crossing;  and 
the  rocks  and  high  ground  and  other  inter- 
vening obstacles  between  the  train  and  the 
traveler  so  obstruct  or  deflect  the  noise  of  the 
train  and  the  warning  signals  that  it  Is  dif- 
ficult. If  not  Impossible,  for  the  traveler  upon 
the  highway  near  the  crossing  to  hear  them. 
Tetro  was  seated  In  a  heavy  wood  wagon, 
driving  a  pair  of  horses  attached  thereto. 
The  body  of  the  wagon  was  12  feet  long, 
and  he  was  sitting  upon  a  bag  of  flour  near 
the  center  of  the  wagon.  The  ground  was 
frozen  and  the  wagon  made  considerable 
noise.  The  horses  were  walking  at  the  rate 
of  four  miles  per  hour.  Without  stopping  to 
look  or  listen,  he  drove  upon  the  track  In 
front  of  a  regular  train  which  was  approach- 
ing from  the  south,  and  which  was  then  due 
at  the  station.  The  locomotive  8trn,ck  the 
team  between  the  horses  and  the  front  end 
of  the  wagon.  It  Is  apparent  that  the  team 
from  the  horses'  heads  to  the  rear  of  the 
wagon  most  have  been  at  least  20  feet  In 
length,  and  at  the  rate  at  which  It  was  mov- 
ing It  would  be  at  least  seven  seconds  from 
the  time  the  horses  reached  the  danger  line 
west  of  the  tracks  until  the  rear  of  the  wag- 
on passed  the  danger  line  on  the  east  A 
train  850  feet  away  at  the  time  the  horses 
reached  the  point  of  danger  would,  if  going 
at  the  rate  of  3S  miles  i>er  hour,  reach  the 
crossing  before  the  wagon  had  crossed  the 
track,  so  as  to  be  out  of  danger.  From  the 
center  of  the  tracks  at  the  crossing,  a  person 
can  see  down  the  tracks  only  331  feet ;  when 
In  the  highway  15  feet  west  of  the  tracks  be 
can  see  down  the  tracks  only  246  feet;  and 
when  20  feet  west  only  200  feet  The  evi- 
dence shows  that  when  the  horses  were  on 
the  track  both  they  and  their  driver  were 
aware  of  the  approach  of  the  train,  and  the 
horses  "started  to  prance,"  and  the  driver 
attempted  to  urge  them  forward  by  slapping 
them  with  the  reins. 

[1]  The  Intestate's  conduct,  as  thus  estab- 
lished by  the  evidence  adduced  by  the  plain- 
tiff, falls  short  of  proving  that  he  was  not 
guilty  of  contributory  negligence.  He  was 
bound  to  exercise  care  proportioned  to  the 
danger  of  the  situation.  The  ordinary  dif- 
ficulty In  bearing  an  approaching  train  and 


Its  warning  signals  was  augmented  by  the 
noise  made  by  his  wagonu  So  far  as  appears, 
he  drove  upon  the  track,  with  full  knowledge 
of  the  danger,  without  taking  any  precaution 
to  know  whether  there  was  a  train  approach- 
ing. To  look,  under  the  circumstances  in 
which  be  was  placed,  vras  Inadequate,  for  It 
might  not  Inform  him  whether  a  train  was 
in  such  proximity  to  the  crossing  as  to  make 
his  transit  dangerous.  It  was  his  duty  under 
such  circumstances  to  take  other  precautions. 
It  was  not  shown  that  he  took  any. 

[2]  If  It  be  admitted,  therefore,  that  the 
plaintiff  established  the  alleged  negligence  of 
the  defendant  in  failing  to  protect  the  cross- 
ing by  a  gate  or  flagman,  and  in  falling  to 
give  the  statutory  warnings,  and  In  running 
its  train  at  too  high  a  rate  of  speed.  stUl. 
unless  the  injury  was  caused  by  supervening 
negligence  of  the  defendant's  servants,  the 
plaintiff  was  not  entitled  to  a  verdict  be- 
cause he  failed  to  sustain  the  burden  of  proof 
that  his  Intestate  was  free  from  contributory 
negligence.  Fay  v.  Hartford  St  By.  Co.,  81 
Conn.  330,  837,  71  AU.  304;  CotUe  v.  N.  X., 
N.  H.  &  H.  K.  R.  Co..  82  Conn.  142,  144.  72 
Atl.  727. 

[3]  If  the  defendant's  servants,  after  they 
knew  or  ought  to  have  known  of  Tetro's  peril 
upon  the  crossing,  neglected  some  duty  which 
they  owed  him  and  the  performance  of  which 
would  have  avoided  his  Injury,  such  negM- 
gence  would  be  the  proximate  cause  of  the 
injury,  and  his  own  negligence  In  driving  up- 
on the  track  would  be  only  a  remote,  and 
not  a  proximate,  cause  thereof,  and  would 
not  prevent  tbe  plaintiff's  recovery.  Smith 
V.  Conn.  Ry.  ft  Ltg.  Co.,  80  Conn.  268,  270, 
67  Atl.  888,  17  L.  R.  A.  (N.  S.)  707;  Elliott 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  83  Conn.  320. 
322.  76  Atl.  298. 

[4,  8]  As  showing  such  negligence  on  the 
part  of  the  defendant's  servants,  tbe  plain- 
tiff claimed  that  after  they  saw  Tetro's  dan- 
ger they  gave  no  warning  whistle,  did  not 
sand  the  track,  and  did  not  reverse  the  en- 
gine. That  they  did  not  do  these  things  was 
established  by  their  own  testimony.  But 
there  was  no  evidence  that  If  these  things 
had  been  done  the  accident  would  have  been 
averted.  On  the  contrary,  there  was  abun- 
dant evidence  that  sanding  the  track  and  re- 
versing tbe  engine  after  the  servants  could 
have  known  of  the  danger  would  not  bare 
averted  the  injury.  The  fireman  saw  Tetro 
upon  the  trade  as  soon  as  the  locomotive 
came  into  view  of  the  crossing.  The  latter 
then  saw  the  locomotive,  and  was  urging  his 
horses  forward  to  avoid  a  collision.  The 
defendant  owed  no  duty  to  then  warn  him  of 
what  he  already  knew,  and  such  warning 
could  not  have  prevented  his  injury. 

[I]  The  plaintiff  also  claimed  that  tbe 
emergency  brake  was  not  applied  after  tbe 
defendant  was  chargeable  with  knowledge 
of  Tetro's  peril  at  the  crossing.  There  was 
nothing  to   support  this  claim,  except  tbe 
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■peed  of  tbo  train,  tbe  fact  that  tbe  train  did 
not  stop  until  it  reached  the  station  220  feet 
north  of  tbe  crossing,  and  tbe  testimony  of 
several  passoigers,  who  were  aboard  the 
train,  that  they  did  not  notice  the  effect  up-. 
Ml  the  train  of  tbe  application  of  any  brakes 
before  the  stop  was  made.  There  was  testi- 
mony from  the  engineer  and  fireman  of  the 
train  that  the  full  service  application  of  the 
brakes  had  been  made  for  the  purpose  of 
stopping  the  train  at  the  East  Litchfield  sta- 
tion before  the  curve  was  rounded  and  the 
crossing  and  station  came  into  view,  and 
that  as  Bocm  as  they  saw  Tetro  the  brake 
was  thrown  Into  full  emergency.  Several 
passengers  testified  that  they  noticed  that 
the  brakes  were  appUed.  There  was  uncon- 
tradicted testimony  that  after  the  full  serv- 
ice application  has  been  made  and  the  brakes 
equalized  the  throwing  of  the  lever  into  full 
emergency  has  no  effect  upon  tbe  train,  and 
the  engineer  testified  that  It  had  no  effect 
npon  the  speed  of  the  train  In  question,  and 
that  he  threw  the  lever  .Into  emergency,  as 
being  the  only  thing  be  could  do.  There  was 
also  uncontradicted  testimony  that.  If  there 
had  not  previously  been  the  full  service  ap- 
plication, the  reversing  of  the  engine  or  an 
emergency  application  of  the  brake  would 
not  have  stopped  the  train  within  the  dis- 
tance intervening  between  the  crossing  and 
the  farthest  point  from  which  the  fireman 
and  engineer  could  first  have  observed  Te- 
tro's  peril.  Some  of  this  testimony  was  from 
competent  experts,  and  those  who  apparent- 
ly had  no  interest  In  the  parties  to,  or  the  re- 
sDlt  of,  the  suit.  If  tbe  Jury  disbelieved  the 
fireman  and  engineer  that  the  brakes  were 
applied  in  the  manner  stated,  they  had  no 
evidence  to  Justify  them  in  finding  that  if 
applied,  or  If  tbe  engine  had  been  reversed 
after  Tetro's  predicament  should  have  been 
known  to  them,  the  accident  would  have 
been  prevented.  They  could  not  be  allowed 
to  find  such  a  fact,  as  a  matter  of  mere  con- 
jecture, in  the  face  of  positive  evidence  to 
the  contrary.  There  was  no  evidence  of  su- 
pervening negligence  which  could  have  caus- 
ed the  death  of  Tetro,  and  defendant's  mo- 
tion to  set  the  verdict  aside  should  have  been 
granted. 

When  this  case  was  before  us  at  a  former 
time  (83  Conn.  820,  76  Atl.  298),  the  appeal 
for  verdict  against  tbe  evidence  was  not  be- 
fore us,  the  appeal  on  that  ground  not  hav- 
ing been  perfected,  and  the  evidence  was  not 
before  us  for  the  purpose  of  determining 
that  qnestlon.  The  evidence  was  filed  for 
tbe  purpose  of  obtaining  a  correction  of  tbe 
finding,  which  was  refused.  So  far  as  the 
opinion  In  that  case  refers  to  the  evidence 
or  tbe  sofflciency  thereof,  it  is  to  be  taken 
to  refer  to  the  statement  of  the  evld^ice  as 
contained  in  the  finding. 
There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


(84  Conn.  460) 

OADWipi/L  V.  (X)NNBCTICrUT.RY.  &. 

I/IGHTING  CO.  et  al. 

(Supreme  Court  of  E^rrors  of  Connecticut 

June  15,  1911.) 

1.  EuiNEiTT  DoifAm  (S  119*)— Abutting 

Landownebs— ADDmoNAL  Servitude. 
A  corporation,  operating  a  street  railroad 
system  In  a  higrhway,  may  render  itself  liable 
to  an  abutting  landowner  if  it  is  operating  its 
system  in  and  through  the  highway  without  au- 
thority from  the  state ;  or,  if  so  authorized,  its 
system  is  so  constructed  and  operated  as  to  Im- 
pose on  the  land  an  additional  servitude. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  304-314 ;  Dec.  Dig.  {  119.*] 

2.  Stheet  Railboads   (§  44*)— Liabilitt  to 
ABurniTO  Owners — Damages. 

A  street  railroad  company,  though  author- 
ized to  operate  its  line  in  the  street,  is  never- 
theless liable  to  on  abutting  property  owner  for 
damages  sustained  by  use  of  its  property  and 
rights  in  a  way  not  reasona'bly  incident  to  the 
business  it  is  authorized  to  carry  on,  and  so  as 
thereby  to  cause  unnecessary  and  unreasonable 
annoyance,  harm,  or  damafre  to  the  en.7oyment 
of  the  abutting  owner's  property  and  rights,  un- 
der the  rule  that  its  franchise  affords  it  no 
licease  to  do  unnecessary  or  unreasonable  injury 
to  others. 

[EJd.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  SI  93-95;  Dec.  Dig.  |  44.*] 

3.  Street    Railroads    (S    44*)— Opebation— 
Abutting  Owner— Damages. 

Where  a  street  railway  company  operated 
its  line  in  tbe  street  adjacent  to  plaintiff's  resi- 
dence with  reasonable  care,  the  fact  that  plain- 
tiff suffered  inconvenience  from  noL-ie  and  dust; 
that  the  company  operated  a  large  number  of 
cars  early  in  tbe  morning  and  late  at  night, 
sometimes  crowded  with  people,  some  of  which 
were  express  cars  which  only  stopped  at  stated 
points  somewhat  distantly  removed  from  each 
other,  and  also  operated  at  different  times  work 
cars  carrying  construction  and  building  mate- 
rial and  gangs  of  workmen;  and  that  often  de- 
fective cars  were  run  over  the  track  which  were 
unnecessarily  noisy  by  reason  of  the  defects, 
all  of  which  annoyed  and  disturbed  plaintiff  and 
others  residing  along  the  line — was  insufficient 
to  constitute  actionable  injury. 

[EJd.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  93-95;   Dec.  Dig.  §  44.*] 

Appeal  from  Superior  Ck>nrt,  Hartford 
County;  Liucien  P.  Burpee,  Judge. 

Action  by  William  H.  Cad  well  against  the 
Oonnectlcnt  Railway  ft  Lighting  Company 
and  others  to  recover  damages  for  Injuries  to 
plaintiff  and  his  dwelling  bouse  adjoining  a 
highway,  alleged  to  have  been  caused  by  the 
noise,  vibration,  and  dust  arising  from  the 
operation  by  defendants  of  a  street  railway 
In  such  highway.  From  a  Judgment  for  de- 
fendants on  demurrer  to  plaintiff's  com- 
plaint, he  appeals.    Affirmed. 

The  three  defendant  corporations  are  al- 
leged to  be,  respectively,  the  owner,  lessee, 
and  present  operator  of  a  street  railway 
system,  one  line  of  which  has  for  many 
years  extended  along  West  Main  street  In 
New  Britain  In  front  of  premises  owned  and 
occupied  since  1902  as  a  residence  by  the 
plaintiff.  It  is  alleged  that  the  second  of 
thesa  corporations  at  one  time  prior  to  Jnn« 
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1,  190T,  naOt  operated  the  system.  It  being 
succeeded  by  the  third  named.  The  allega- 
tions which  follow  are  the  following: 

"(6)  The  defendants,  day  by  day,  have  op- 
erated, and  the  Connecticut  Company  oper- 
ates on  said  railroad  on  said  land,  great 
numbers  of  passenger  cars. 

"(7)  The  defendants,  day  by  day,  have  op- 
erated, and  the  Connecticut  Company  oper^ 
ates  on  said  railroad  on  said  land,  cars  call- 
ed 'express  cars.' 

"(8)  The  defendants,  day  by  day,  have  op- 
erated, and  the  Connecticut  Company  oper- 
ates on  said  railroad  on  said  land,  cars  early 
in  the  morning  and  late  at  night 

"(9)  The  defendants,  on  divers  days,  have 
operated,  and  the  Connecticut  Company  op- 
erates on  said  railroad  on  said  land,  work 
cars,  at  times,  in  trains  carrying  construction 
and  building  material  and  gangs  of  workmen. 

"(10)  The  defendants,  on  divers  days,  have 
operated,  and  the  Connecticut  Company  op- 
erates on  said  railroad  on  said  land,  cars 
having  noise-causing  defects. 

"(11)  The  defendants,  on  divers  week  days, 
'  have  operated,  and  the  Connecticut  Company 
operates  on  said  railroad  on  said  land,  in 
the  summer  time,  a  great  number  of  cars 
running  at  short  distances  from  each  other 
and  crowded  with  passengers  inside,  and  at 
times,  in  the  case  of  open  cars,  on  the  run- 
ning boards. 

"(12)  The  defendants  have  operated,  and 
the  Connecticut  Company  operates  on  said 
railroad  on  said  land,  on  Sunday,  in  the  sum- 
mer time,  a  great  number  of  cars  running  at 
short  distances  from  each  other,  and  crowd- 
ed with  passengers  inside,  and  at  times,  in 
the  case  of  open  cars,  on  the  running  boards. 
•    •    • 

"(14)  The  noise,  vibration,  and  dust  caus- 
ed by  the  operation  of  said  railroad  on  said 
land  as  above  described  is  and  has  been  an 
annoyance  to  the  plalntlfT  and  his  family, 
and  greatly  disturbs  and  interferes  with  the 
comfort  and  quiet  enjoyment  of  bis  home. 

"(15)  By  reason  and  because  of  the  noise, 
vibration,  and  dust  caused  by  the  operation 
of  said  railroad  on  said  land,  as  above  de- 
scribed, the  value  of  said  land  and  dwelling 
house  has  been  greatly  diminished,  and  the 
plaintiff  greatly  damaged  thereby.    •    •    • " 

Ciharles  H.  Mitchell  and  William  C.  Hun- 
gerford,  for  appellant  John  T.  Boblnson 
and  Francis  W.  Cole,  for  appellees. 

PRENTICB,  J.  (after  stating  the  facts  as 
above).  [1]  A  corporation  operating  a  street 
railway  system  in  a  highway  may  expose  it- 
self to  legal  proceedings  at  the  hands  of  an 
abutting  landowner  under  varying  condi- 
tions. It  will  do  so,  if  it  is  operating  its 
system  in  and  through  the  highway  without 
authority  from  the  state.  If  such  authority 
has  been  obtained,  its  system  may  be  so  con- 
structed and  operated  as  to  impose  upon  the 
land  width  hoa  been  appropriated  for  ttaej 


highway  an  additional  servitude,  within  the 
meaning  and  definition  of  the  opinions  of 
this  court.  Canastota  Knife  Co.  v.  New- 
ington  Tramway  C!o.,  09  Conn.  140,  80  Atl. 
1107;  New  York,  N.  H.  ft  H.  R.  Co.  v.  Fair 
Haven  ft  W.  B.  Co.,  70  Conn.  019,  40  AtL  607, 
41  Atl.  168.  It  may  have  such  authority  as 
the  state  can  give  for  the  construction  of  Its 
lines,  and  that  construction  and  operation 
may  be  such  as  to  impose  no  additional  ser- 
vitude upon  the  highway,  and  yet  the  man- 
ner of  that  construction  or  operation  may  be 
such  as  to  render  it  liable  to  the  person  who 
is  thereby  damaged  in  his  property  rights. 

There  is  no  claim  that  the  defendants  who 
have  successively  operated  the  line  In  ques- 
tion, and  who  for  convenience  will  be  here- 
inafter referred  to  as  the  defendant  have  in- 
vaded the  highway  in  question  in  Its  con- 
struction and  operation  without  authority 
from  the  state.  Counsel  for  the  plaintiff  al- 
so concede  in  their  brief  that  no  construction 
or  operation  of  the  road  which  is  within  the 
authority  of  the  charter  Imposes  an  addi- 
tional servitude  upon  the  highway.  It  Is  ap- 
parent that  the  complaint  would  be  wholly 
inadequate  In  its  allegations.  If  the  right  of 
recovery  was  based  upon  the  imposition  of 
a  new  servitude  In  that  way.  They  also 
state  that  they  have  not  alleged  that  the 
mode  of  construction  or  operation  actually 
employed  was  such  as  necessarily  to  work  a 
new,  direct  and  special  damage  to  the  plain- 
tiff. It  is  manifest  from  the  allegations,  and 
even  more  plainly  from  the  brief  of  counsel, 
that  the  burden  of  the  plaintiff's  grievance 
which  he  has  tried  to  present  is  that  the  de- 
fendant has  been  operating  its  lines  and  con- 
ducting its  traffic  in  the  highway  In  front  of 
his  premises  to  his  annoyance  and  damage, 
by  reason  of  the  Improper  and  unreasonable 
manner  in  which  It  has  hem  doing  it  and 
that  he  seeks  redress  not  because  It  has  been 
carrying  on  a  business  and  traffic  which  was 
unlawful  as  being  without  authority,  but 
unlawful  on  account  of  the  way  in  which  It 
was  conducted.  In  discussion  they  have  un- 
necessarily entengled  the  right  of  action 
which  the  plaintiff  would  have  under  such 
clrcumstences  with  the  question  whether  or 
not  an  additional  servitude  was  not  thereby 
imposed,  not  upon  the  highway,  but  upon  the 
adjoining  land.  The  claim  which  he  has  to 
present  involves  no '  such  complications  as 
are  thus  gathered  around  It 

[2]  There  Is  no  more  simple  or  certain 
proposition  than  that  the  defendant,  If  it  la 
making  use  of  Ito  property  and  ri^te  in  a 
way  that  is  not  reasonably  incident  to  the 
business  it  Is  authorized  to  carry  on,  and  so 
as  thereby  to  cause  unnecessary  and  unrea- 
sonable annoyance,  harm,  or  damage  to  the  en- 
joyment of  the  plaintiff's  property  and  rights. 
Is  liable  in  damages.  It  Is  no  more  exempt 
than  other  people  from  the  operation  of  the 
rule  of  law  expressed  in  the  maxim  "Sic  utere 
too  nt  allenum  non  Itedoa."     Ita  franchise 
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affords  It  no  license  to  do  nnneceeaary  or  un- 
reasonable Injury  to  others.  It  Is  bonnd  to 
condnct  its  business  with  a  reasonable  re- 
gard under  tbe  circumstances  for  the  rights 
of  others.  Tbia  does  not,  however,  sl^fy 
that  every  annoyance,  Inconvenience,  or  fea- 
ture which  might  be  regarded  as  objection- 
able, and  to  which  damage  might  be  traced, 
attending  the  construction  or  operation  of  a 
street  railway  famlabea  the  foundation  of 
an  action. 

[3]  Cartatai  unpleasant.  Inconvenient,  and 
disturbing  features,  from  the  point  of  view  of 
an  adjoining  owner,  naturally  attend  pabllc 
travel  upon  a  highway,  If  there  Is  any  con- 
siderable amount  of  It  This  is  distinctly 
true  of  highway  use  by  street  cars,  and  the 
greater  the  public  demand  and  service,  the 
greater  these  features  almost  certainly  are. 
Dust  cannot  well  be  kept  down,  and  vibration 
and  noise  In  some  measure  Is  Inevitable. 
Snch  things  as  these  and  other  annoyances 
and  Inconveniences  which  result  from  a  user 
of  a  highway  which  Is  consistent  with  a  le- 
gitimate and  proper  use  of  It  as  a  public  thor- 
oughfare are  among  the  penalties  which  a 
modem  and  busy  life  Imposes  upon  those 
who  come  closest  in  contact  with  It.  A  user 
of  a  highway  by  a  street  railway  forms  no 
exception.  Certain  objectionable  results  are 
among  Its  natural  Incidents.  In  so  far  as  this 
to  tbe  cane,  and  the  consequences  complained 
of  flow  naturally  and  normally  from  the  con- 
duct of  the  traffic  under  proper  authority.  In 
a  reasonable  manner  and  with  due  regard 
for  tbe  rights  of  others,  one  who  conceives 
that  be  has  been  injured  can  have  no  redress. 
State  ez  rel.  Howard  v.  Hartford  Street  Ry. 
Co.,  76  Conn.  174,  183,  66  Ati.  606;  Roebllng 
▼.  Trenton  Pass.  Ry.  Co.,  68  N.  J.  Law,  666, 
«T4,  34  Aa  1090,  33  L.  a  A.  129.  "If  the 
line  la  operated  with  reasonable  care,  and  so 
aa  to  produce  only  that  Incidental  inconven- 
ience which  unavoidably  follows  the  occupa- 
tion of  the  street  by  the  operation  of  Its  cars 
-with  the  noises. and  disturbances  necessarily 
attending  their  use,  no  one  can  complain. 
Whatever  consequent  annoyances  may  neces- 
sarily follow  from  the  running  of  the  road 
with  reasonable  care  is  damnum  absque  in- 
juria." Baltimore  A  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  331,  2  Sop.  Ot  719, 
728,  27  L.  Ed.  739. 

But  whenever  annoying,  disturbing,  or  oth- 
er damage-producing  conditions  are  created 
tbrongb  a  failure  to  regulate  the  conduct  of 
tbe  business  with  a  reasonable  regard  for 
tbe  rights  of  others,  or  through  means  which 
are  not  rea.«onably  Incident  to  It,  then  a  right 
of  action  arises.  Joyce  on  Nuisances,  |  73. 
Anything  wrongfully  done  or  permitted 
which  Injures  or  annoys  another  in  the  en- 
Joymeit  of  his  legal  rights  constitutes  a 
private  nuisance.  Cooley  on  Torts,  1174;  No- 
lan V.  New  Britain,  69  Conn.  668,  678.  38  Atl. 
703;  Baltimore  4  P.  R.  Co.  v.  Fifth  Baptist 
Cburch,  108  U.  S.  817,  829,  2  Sup.  Ct.  719, 
27   U  £d.  739;   Norcroaa  t.  Thorns,  61  M& 


008,  81  Am.  Dec.  688.  The  plaintlfTs  road  to 
redress  Is  a  direct  one,  and  leads  through  no 
circuitous  bypaths,  if  he  has  the  facts  to  es- 
tablish a  construction  or  operation  of  the  de- 
fendant's road  at  the  point  In  question  In 
such  a  manner  as  to  cause  him  annoyance  or 
damage  wldiout  reasonable  Justlflcatlon  in 
the  nature  and  conditions  of  the  business  it 
Is  carrying  on. 

The  plalntltF  does  not  complain  of  the  con- 
struction of  the  roadbed  or  street  structure. 
His  grievance  is  entirely  confined  to  tbe  man- 
net  of  operation.  Do  his  allegations  make 
oat  a  case  of  the  kind  indicated? 

He  alleges  that  the  defendant,  day  by  day, 
operates  on  its  line  In  front  of  his  premises 
where  he  resides  a  great  number  of  cars; 
that  it  runs  Its  cars  early  In  the  morning  and 
late  at  night;  that  It  has  on  divers  week  days 
and  on  Sundays  run  its  cars  In  great  numbers 
and  with  only  a  short  distance  between  them ; 
and  that  on  euch  days  it  has  run  them  crowd- 
ed with  passengers,  even  to  the  running 
boards  of  open  cars,  at  times.  Here  we  have 
a  statement  which  indicates  a  large  public 
demand  upon  the  company,  as  a  common  car- 
rier, and  an  attempt  to  meet  the  demand. 
The  recital  Is  one  of  familiar  conduct  In  cen- 
ters of  public  travel,  and  for  aught  that  ap- 
pears the  conduct  outlined  was  reasonable 
under  the  conditions.  In  so.  far  at  least  as  the 
plalntitF  can  be  heard  to  complain.  Tbe  over- 
crowded passengers  might  perhaps  have  a 
Just  grievance,  but  It  Is  difficult  to  discover 
how  the  plalnttfl  can  have  one  resulting  from 
an  attempt  to  furnish  transportation  In  re- 
sponse to  the  public  demand. 

He  avers  that  the  defendant  operates  "ex- 
press cars."  We  assume  from  counsel's  con- 
cessions that  no  claim  Is  made  that  an  addi- 
tional servitude  has  been  imposed  upon  the 
highway;  that  by  "express  cars"  are  meant 
passenger  carrying  cars  which  do  not  stop 
at  call,  but  at  stated  points,  somewhat  dia 
tantly  removed  from  each  other.  If  so,  the 
plaintiff  clearly  has  no  grievance  arising 
therefrom.  If  he  desired  to  go  further,  and 
set  up  that  transportation  of  goods  was  being 
carried  on  In  excess  of  the  company's  rights 
In  the  highway,  and,  therefore,  to  his  Injury, 
his  concessions  should  not  have  been  made, 
and  bis  allegations  should  have  been  made 
more  certain.  If  the  carriage  of  goods  Is 
within  the  right  of  the  company  In  the  exer- 
cise of  its  highway  easement,  there  is  nothing 
shown  which  tends  to  Indicate  unreasonable 
conduct  of  the  business. 

He  says  that  the  defendant,  at  times,  runs 
work  cars  carrying  construction  and  build- 
ing material  and  gangs  of  workmen.  Mani- 
festly it  was  Intended  by  this  allegation  to 
charge  no  more  than  that  as  occasion  re- 
quires it  runs  these  trains  for  the  purposes  of 
Its  own  construction  and  repair  work.  The 
necessary  construction  and  repair  of  Its  plant 
and  such  maintenance  of  the  highway  as 
may  be  Imposed  upon  it  Is  certainly  em- 
braced In  Ita  Incidental  powers,  and  there  to 
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nothing  nnreasonable  or  Improper  in  Its  avail- 
ing itself  of  the  facilities  afforded  by  its 
lines,  or,  so  far  as  appears,  in  tbe  method 
which  It  has  adopted  In  doing  so. 

The  remaining  charge  Is  that  on  dlyers 
days  the  defendant  has  operated  and  Is  op- 
erating "cars  having  nolse-<!an8lng  defects." 
It  Is,  of  coarse,  true,  that  the  nse  by  the  de- 
fendant of  cars  which  are  unnecessarily  noisy 
by  reason  of  defects,  and  thereby  annoying 
and  dlstnrblng  to  persons  residing  along  Its 
line  may  amount  to  an  actionable  nuisance. 
It  virill  do  so  If  this  nse  is  without  reason- 
able justification.  There  may  be  such  Jnstlfl- 
catlon  upon  occasions.  Disabled  or  defective 
cars  must  be  taken  to  a  place  of  refuge,  and 
upon  a  system  doing  the  large  business  which 
this  company,  under  the  allegations,  appar- 
ently does,  such  occasions  may  not  be  infre- 
quent. It  Is  to  be  noted  that  the  allegation, 
unlike  those  made  in  respect  to  many  of  the 
acts  complained  of,  is  not  that  the  company 
Is  running  such  cars  day  by  day,  or  habitual- 
ly, but  that  on  divers  days  It  has  and  is  doing 
80.  It  Is  not  averred  that  It  has  done  so 
wlthont  reasonable  excuse.  The  platntlfF  has 
in  this  paragraph  come  nearer  to  setting  up 
actionable  conditions  than  In  any  other  por- 
tion of  his  complaint,  but  we  are  of  the  oi^- 
lon  that  he  has  fallen  short  of  his  duty  In 
respect  to  certainty  of  allegation,  and  left  It 
uncertain  whether  he  attempted  to  state  a 
condition  of  which  he  could  rightfully  com- 
plain. Had  he  such  a  condition  In  mind.  It 
would  have  been  easy  to  state  It  In  unmis- 
takable language.  We  come  to  this  conclu- 
sion the  more  readily  since  counsel  upon  the 
argument  disavowed  any  desire  to  found  a 
right  of  action  upon  this  .allegation.  If  the 
complaint  was  otherwise  Insufficient. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(84  Conn.  437) 

DOWNING  et  al.  v.  WIIXX)X. 

{Supreme  Oourt  of  Brrors  of  Connecticut.    Jane 

15,  1911.) 

1.  iRDCMRiTT  (S  3*)— Requisites— OoNSiDEBA- 

TION. 

Where  the  seller  of  standing  timber,  by  a 
Bnbsequent  transaction  entirely  oatside  of  the 
sale,  promises  to  indemnify  the  buyer  for  any 
loss  or  damage  incurred  by  reason  of  cutting 
to  an  agreed  line,  and  the  buyer  cuts  to  such 
line  and  is  held  liable  by  a  third  person,  the 
buyer's  acting  on  the  seller's  promise  is  a  suffi- 
cient consideration  for  the  agreement  to  in- 
demnify. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  i  4;  Dec.  Dig.  {  3.*] 

2.  Set-Off  and  Counterclaim  (|  9*)— Scope 
OF  Remedy— "CouNTEBCLAiM"— "Set-Off." 

Under  Gen.  St.  1902,  §  612,  the  term 
"connterclaim"  refers  to  all  manner  of  permis- 
gible  counter  demands,  more  particularly 
those  so  connected  with  the  matter  in  contro- 
versy under  the  original  complaint  that  its  con- 
sideration is  necessary  for  the  full  determina- 
tion of  the  rights  of  the  parties,  or,  if  it  is 
of  a  wholly  independent  character,  is  a  claim 


upon  the  plaintiff  by  way  of  set-off,  and  not  a 
claim  against  a  codefendant;  and  tiie  term  "set- 
off" embraces  equitable  set-oS. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  i  12;   Dec.  Dig.  |  '».• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1646-1660;  voL  8,  pp.  7620.  7621; 
vol.  7,  pp.  643fr-6444;   vol,  8,  pp.  7788,  7799.] 

3.  Ski-Off  and  CouirtsEcuLiK  (|  8*)  — 
CouBTS  IN  Which  RxiiSDT  is  Available. 

Courts  of  bquity  had  jurisdiction  as  to  set- 
off before  Gen.  St.  1902,  |  612,  regulating  the 
practice  of  set-off  and  counterclaim,  and  such 
statute  did  not  take  away  such  jiuisdiation. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  U  9-11;    Dec.   Dig. 

4.  Set-Off  and  Cooktebclaim  (|  8*)— Ac- 
tions in  Which  RUoedt  is  Availablb— 
Toot— AcnoNB. 

A  counterclaim  arising  from  tort  has  never 

been  included  in  the  remedy  of  equitable  set'-off. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 

Counterclaim,  Cent.  Dig.  fi  3-11;  Dea  Dig.  i 

6.  Set-Off  and  Countkkclaiu  (|  22»)— Ac- 
tions IN  Which  Rxmedt  is  Avaitablb— 

OONTBACT. 

The  right  of  set-off,  whether  legal  or  equi- 
table, has  always  been  confined  to  rights  of 
action  arising  from  contract 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §|  26-37;  Dec.  Dig. 
f  22.*] 

6.  Sbi-Oft  and  Countebclaix  (S_  28*)  — 
Claims  Abisino  out  of  Same  Tbarsao- 

TION. 

In  an  action  on  a  contract  of  indemnity 
from  liability  which  might  be  sustained  by  cnt- 
ting  standing  timber  bought  of  defendant,  up  to 
a  fine  marked  out  by'  defendant,  and  where 
such  damage  had  been  sustained,  defendant  set 
up  by  way  of  set-off  and  counterclaim  that  the 
plaintiff  in  cutting  the  timber  had  gone  over 
its  line  upon  other  land  of  the  defendant,  and 
had  cut  trees  for  which  defendant  claimed  dam- 
ages, and  offered  to  set  off  such  damages  against 
the  plaintiff's  demands,  and  claimed  a  judgment 
for  the  balance.  Held,  that  the  counterclaim 
set  up  the  commission  of  a  trespass  on  defend- 
ant's land,  not  arising  out  of  the  contract  of 
indemnity,  or  the  contract  of  sale,  and  not  con- 
nected with  the  subject  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  SS  49-51;  Dec.  Dig. 
i  29.*] 

Appeal  from  Court  of  Common  Pleas, 
New  London  County;  Charles  B.  Waller, 
Judge. 

Action  by  James  Downing  and  others 
against  Calvin  Wilcox.  Judgment  for  idain- 
tiffs,  and  defendant  appeals.    Affirmed. 

The  complaint  alleges,  In  substance,  the 
following  facts:  The  defendant,  for  consid- 
eration, sold  to  the  plaintiffs  the  wood  and 
timber  standing  upon  certain  land  described 
In  the  contract  of  sale  by  bounds,  and  con- 
taining by  estimate  24  acres.  The  north 
bound  was  In  part  land  of  one  Gardner,  and 
the  south  In  part  land  of  the  defendant. 
The  defendant  thereupon  went  upon  the  prem- 
ises with  the  plaintiffs,  and  surveyed  and 
staked  out  a  Hue  us  the  bound  on  Gardner, 
and  agreed  with  the  plaintiffs.  In  considera- 
tion that  they  would  cut  to  the  line  so  de- 
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fined,  that  lie  would  save  tbem  harmless 
from  any  loss,  cost,  or  damage  Incurred  by 
them  by  reason  of  such  cutting.  The  plaln- 
tUCs  thereupon,  acting  under  said  sale  and 
agreement,  cut  th«  wood  and  timber  up  to 
said  line.  Gardner  thereupon  brought  an 
action  against  them,  alleging  that  in  so  cut- 
ting tbey  had  trespassed  and  cut  upon  his 
(Gardner's)  land.  Gardner  recovered  Judg- 
ment, which,  together  with  certain  costs  and 
expenses  necessarily  incurred  by  the  plain- 
tiffs herein  in  defending  the  action,  they  were 
obliged  to  pay,  and  did  pay.  The  defend- 
ant had  full  knowledge  of  and  assisted  In  the 
defense  of  said  action,  and  consulted  and  ad- 
vised with  the  plaintiffs  la  all  that  they  did 
tbereln.  The  defendant  has  never  paid  the 
plaintiffs  the  amount  which  they  so  paid,  and 
has  failed  and  refused  to  do  so.  A  demur- 
rer to  the  complaint  upon  the  ground  that 
it  appeared  therefrom  uiat  the  agreement 
sued  upon  was  without  consideration  was 
OTerruled. 

The  defendant  set  up  "by  way  of  set-off 
and  counterclaim"  that  the  plaintiffs  In  cut- 
ting the  wood  and  timber  ui>on  the  land  cov- 
ered by  the  sale  described  In  the  complaint 
had  gone  over  its  south  line  upon  the  land 
of  the  defendant,  and  there  cut  a  consider- 
able number  of  trees  of  varying  diameters 
specifically  set  out,  claimed  damages  aa  pro- 
vided by  statute,  offered  to  set  off  so  much 
aa  might  be  necessary  against  the  plaintiffs* 
demand,  if  any  should  be  found  to  exist, 
and  claimed  Judgment  for  the  balance.  The 
plaintiffs  demurred  to  this  pleading  upon  the 
ground.  In  substance,  that  the  cause  of  ac- 
tion therein  set  up  was  not  one  which  could 
be  pleaded  by  way  of  set-off  or  counterclaim 
In  the  present  action.  This  demurrer  was 
sustained. 

William  H.  Shields  and  Telley  K  Babcock, 
for  appellant  Donald  G.  Perkins,  for  appel- 
lees. 

PRBNTICB,  J.  (after  stating  the  facts  as 
above).  [1]  The  demurrer  to  the  complaint 
was  properly  overruled.  The  agreement  of 
Indemnity  set  up  as  the  basis  of  recovery 
related  to  land  not  covered  by  the  pre-ex- 
isting sale  of  standing  timber.  Upon  the  al- 
legatiofls  it  was  both  «ubsequent  to  and  en- 
tirely outside  of  that  transaction.  Ample 
consideration  to  sustain  it  Is  to  be  found  In 
the  promisees'  action  In  conformity  to  the 
agreement,  and  the  resulting  loss  to  them. 
Claik  V.  Slgonmey,  17  Conn.  511,  BIT. 

[2]  The  demurrer  to  the  set-off  and  coun- 
terclaim raises  the  question  of  the  defend- 
ant's right  to  counterclaim  his  cause  of  ac- 
tion set  ni>.  The  use  of  set-off  and  counter- 
claim In  our  practice  results  from  and  is 
regulated  by  that  section  of  the  practice  act 
which  Is  now  section  612  ot  the  General 
Statutes.  There  are  certain  other  statutes, 
snch  as  sections  624,  640,  and  650  et  seq., 
and  certain  rules  of  court,  such  as  sections 
80^ Id 


171  to  175,  touching  the  matter.  But  they 
are  of  only  Ineidental  consequence,  and  do 
not  materially  concern  the  present  Inquiry. 
We  had  occasion.  In  Boothe  t.  Armstrong, 
76  Conn.  630,  532,  57  Atl.  173,  to  note  that, 
while  our  practice  act  had  appropriated  the 
Code  term  "counterclaim,"  it  was  nowhere, 
either  in  statute  or  rule,  defined,  and  its 
scope  determined,  as  it  Is  In  the  Ciodes  of 
other  Jurisdictions,  and  that  Its  definition 
and  scope  has  been  left  to  Judicial  determi- 
nation. In  that  case  we  said  that  the  term 
la  used  in  our  statutes  and  rules  in  a  com- 
prehensive sense,  inclusive  of  all  manner  of 
permissible  counter  demands.  There  was  no 
attempt,  however,  to  define  or  to  lay  down 
rules  for  the  determination  of  what  coun- 
ter demands  in  any  given  case  would  be  per- 
missible. The  first  and  only  attempt  to  per- 
form that  duty  In  any  broad  way  was  made 
shortly  after  the  act  was  adopted,  in  a  care- 
fully considered  opinion  written  by  the  late 
Judge  Iioomla.  The  conclusion  of  the  court 
Is  expressed  as  follows:  "We  are  satisfied, 
therefore,  that  a  defendant  by  a  counterclaim' 
under  the  statute  cannot  bring  in  for  adju- 
dication any  matter  that  Is  not  so  connected 
with  the  matter  in  controversy  under  the 
original  complaint  that  Its  consideration  by 
the  court  is  necessary  for  a  full  determination 
of  the  rights  of  the  parties  as  to  such  matter 
In  controversy,  or,  if  it  is  of  a  wholly  In- 
dependent character,  is  a  claim  upon  the 
plaintiff  by  way  of  set-off,  and  not  a  claim 
against  a  codefendant." 

All  permissible  counterclaims  were  thus,' 
for  description  and  treatment,  divided  into 
two  classes,  to  wit,  those  which  are  claims 
by  way  of  eet-off,  and  those  which  are  not 
We  have  no  concern  here  with  claims  of  the 
first  class,  whether  the  term  "set-off,"  as 
used  In  the  definition  given,  should  be  un- 
derstood broadly  as  descriptive  of  set-off  In 
Its  most  comprehensive  sense,  as  defined  by 
some  statutes  regulating  set-off  in  actions  at 
law,  and  also  equitable  set-off  as  adminis- 
tered In  courts  of  equity,  or  In  some  more 
strict  and  narrow  sense  determined  by  our 
statute.  It  Is  evident  however,  that  the 
definition  to  be  complete  must  be  construed 
to  embrace  equitable  set-off.  Courts  of  equi- 
ty exercised  Jurisdiction  upon  the  subject 
of  set-off  before  the  statute  of  2  Geo.  11, 
which  first  conferred  upon  courts  of  law  the 
power  to  do  so.  The  enactment  of  that  and 
following  statutes  in  England  and  this  coun- 
try made  the  occasions  rare  when  equity 
courts  were  called  upon  to  exercise  their  Ju- 
risdiction. But  they  retained  It,  and  upon 
proper  occasion  exercised  It,  where  the  law 
courts  were  unable  to  accomplish  what  equi- 
ty demanded  by  reason  of  their  being  cir- 
cumscribed in  their  power  by  the  statutes 
Blake  v.  Langdon,  19  Vt  485,  492,  47  Am 
Dec.  701;  Duncan  v.  I«yon,  3  John.  Oh.  351, 
367,  8  Am.  Dec.  51S;  Elx  parte  Stevens,  11 
Yesey,  24,  26;  Story  on  Equity  Jurispru- 
dence, 1 1431  et  seq. 
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[I,  4]  a%e  existence  of  this  power  In  oar 
own  courts  of  equity  was  recognized  before 
the  adoption  of  the  practice  act,  and  of 
course  was  not  lost  by  Its  adoption.  Qood- 
wln  T.  Keney,  49  Conn.  663,  669.  In  the 
somewhat  recent  case  of  Hubley  v.  Ives,  81 
Conn.  244,  247,  70  Atl.  616,  129  Am.  St  Rep. 
209,  there  was  an  appeal  to  this  power.  Fur- 
ther than  this  we  need  not  go  In  determining 
the  scope  to  be  given  to  the  term  as  used  In 
Harral  v.  Leverty,  60  Conn.  46,  47  Am.  Rep. 
608,  since  a  claim  arising  from  tort  has  nev- 
er been  brought  within  Its  application. 
'  [S]  The  right  of  set-off,  whether  legal  or 
equitable,  has  always  been  confined  to  rights 
of  action  arising  from  contract  The  de- 
fendant's action  In  setting  up  his  counter- 
claim must  find  its  justification,  if  any  there 
Is,  outside  the  field  of  set-off.  Plumb  v. 
Griffin,  74  Conn.  132,  136,  60  Atl.  1 ;  Lovell 
y.  Hammond,  66  Conn.  600,  608,  34  Atl.  511. 
[6]  The  complaint  is  one  upon  contract 
The  counterclaim  sets  np  a  cause  of  action  in 
tort  The  subject  of  action  in  the  former 
i>  an  agreement  of  indemnity;  in  the  lat- 
ter it  Is  the  cntting  of  trees  upon  the  de- 
fendant's land.  The  matters  in  controversy 
ta  the  one  case  arose  from  a  breach  of  the 
contract,  and  in  the  other  from  the  trespass 
committed.  So  far  It  is  difficult  to  discover 
anything  In  the  situation  to  form  any  con- 
necting link  between  the  two  causes  »f  ac- 
tion, except  that  the  plaintiffs  and  the  de- 
fendant are  the  parties  Involved  In  both  cas- 
es. This  clearly  is  not  enough  to  Justify  the 
counterclaim  of  the  one  cause  of  action 
against  the  other. 

If  we  look  fnrtber  for  some  feature  which 
might  be  claimed  to  fnmlsh  such  justifica- 
tion, it  appears  that  the  agreement  sued  up- 
on by  the  plaintiffs  was  given  to  indemnify 
them  for  the  consequences  of  his  cutting  the 
timber  upon  a  tract  of  land  belonging  to  one 
Gardner,  which  tract  adjoined  along  Its  south 
boundary  another  traict  owned  by  the  defend- 
ant, and  over  which  the  plaintiffs  had  ac- 
quired the  right  to  cut,  which  last-named 
tract  In  its  turn  adjoined  oh  its  south  side 
other  land  of  the  defendant,  In  which  the 
plaintiffs  had  no  rights,  and  that,  by  possibil- 
ity, although  that  fact  is  not  averred,  the 
cutting  upon  the  northernmost  or  Gardner 
tract,  and  that  upon  the  southernmost  tract 
owned  by  the  defendant,  were  done  as  a  part 
of  one  general  cutting  enterprise,  which  in- 
volved both  them  and  the  intervening  tract 
In  other  words,  it  Is  possible  by  going  far 
enough  back  in  the  history  of  events  to  ar- 
rive at  a  point  where  two  torts  are  reached 
which,  while  essentially  Independent,  and 
committed  against  different  persons  and  up- 
on separated  lands  in  different  ownership, 
have  this  i)08slble  connection  between  them 
that  they  were  both  committed  at  some  time 
In  the  pursuit  of  a  common  enterprise. 
A  closer  connection  it  is  impossible  to  get 


and  this  does  not  approach  to  conformity  to 
any  rule  regulating  the  right  of  counterclaim 
which  has  ever  been  formulated  in  Code  or 
statute,  or  applied  by  judicial  construction, 
as  far  as  we  are  aware.  It  certainly  does 
not  to  that  stated  in  Harral  v.  Leverty,  BO 
Conn.  46,  47  Am.  Rep.  608.  There  is  no  con- 
nection between  the  indemnity  agreement 
and  the  trespass  upon  the  defendant's  land. 
There  is  none  between  the  matter  in  contro- 
versy resulting  from  the  alleged  breach  of 
that  agreement  and  that  resulting  from  the 
alleged  tort,  and  much  less  one  whose  con- 
sideration is  necessary  to  a  full  determina- 
tion of  the  rights  of  the  parties.  It  woald 
not  materially  change  the  situation  if  the. 
latter  qualifying  language  were  modified  In 
the  direction  of  greater  liberality,  or  even 
eliminated.  The  result  would  not  be  differ- 
ent if  the  nsual  Code  provision  of  other 
states  were  substituted  as  furnishing  the 
test  That  provision  authorizes  the  pleading 
as  a  counterclaim,  other  conditions  being  sat- 
isfied, of  "a  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaln- 
tifTs  claim,  or  connected  with  the  subject  of 
action."  Pomeroy  on  Code  Remedies  (4th  Ed.) 
S  602.  The  tort  upon  which  this  counterclaim 
Is  based  certainly  did  not  arise  out  of  the  in- 
demnity contract.  Neither  did  It  arise  out 
of  the  transaction  set  forth  In  the  complaint 
as  the  foundation  of  the  plaintiffs'  claim. 
That  transaction  was  the  making  of  the  con- 
tract It  was  not  connected  with  the  subject 
of  action,  which  again  was  the  contract,  or, 
if  you  please,  that  contract  taken  in  connec- 
tion with  the  sale  of  timber  upon  land  not 
that  Involved  in  the  counterclaim,  and  the 
cutting  of  timber  upon  land  not  the  defend- 
ant's. 

There  la  no  error.    The  othtx  Judges  con- 
curred. 


(S4  Conn.  tSl) 
SCHUNACK  V.  ART  METAIi  NOVEa,TT  CO. 
(Supreme  Court  of  Errors  of  Connecticut    Jane 
16,  1911.) 

1.  Attachment  (i  277*)— Boiros  to  Rklkabk 
Pbopeett— Effect. 

A  bond  given  to  release  property  from  an 
attachment  may  be  one  which  in  legal  contem- 
plation takes  the  place  of  the  attachment  lien, 
or  one  which  is  substituted  for  the  property 
attached;  and  in  the  one  case  the  attachment 
lien  no  longer  exists,  while  in  the  other  it 
exists,  and  the  bond  is  subject  to  its  Influence. 
[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  H  825,  826,  970;  Dec  Dig.  i  277.*1 

2.  Attachvxnt  (I  333*)— BoiTDS  to  RaLEASB 

PBOPKBTY- LlABILITT. 

Where,  after  the  giving  of  a  bond  to  re- 
lease property  from  attachment  the  lien  of  the 
attachment  remains  in  legal  contemplation  over 
the  property  throngb  the  bond,  or  over  the  bond 
as  representing  the  property,  whatever  destroys 
the  attachment  wlU  destroy  liability  on  tne 
bond. 

[EA.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  |f  1193-1197;    Dec.  Dig.  i  333.*] 
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8.  Bahkbttptot  (J  431*)  —  Erreerr  ot  Dis- 

OHABOB— lOABIUTT  OF   STTKETT  ON  ATTACS- 

ifBHT  Bond. 

A  bond  in  a  penal  •nm  clren  to  release 
nroperty  from  attachment,  reciting  that  if  de- 
fendant ahall  pay  any  Jndcment  recovered 
asainat  Um  in  tb«  action,,  not  ezceedins  the 
penal  aam,  or  if  in  default  of  said  payment 
■liaU  pay  to  the  officer  having  the  execation 
issued  on  the  judgment  the  amonnt  of  the 
jndnnent,  not  exceeding  the  penal  snm,  the  bond 
shaU  be  void,  but  otherwise  in  full  force,  is 
valid  as  a  common-law  bond,  though  not  in  the 
form  prescribed  by  Oen.  St.  1902,  i  853,  and 
the  bond  is  the  only  security  for  the  satisfaction 
of  the  judgment;  and  any  immunity  which  the 
surety  may  enjoy  on  the  bankruptcy  ot  de- 
fendant does  not  arise  from  Bankruptcy  Act 
July  1,  1898,  c.  641,  I  67f,  30  SUt  665  (T.  8. 
Gomp.  St.  1901,  p.  3450),  prescribing  the  effect 
of  an  adjudication  in  bankruptcy  on  outstanding 
attachments,  but  it  can  only  come  as  a  con- 
•eqaence  of  defendant's  discharge  in  bankruptcy. 

[EU.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  431.*] 

4.  Baitkbttftct    (f   431*>— Bohdb— Liabiutt 

OF     SUBRTT— CONDITIONB    PBECXDBKT. 

The  bond  makes  the  rendition  of  a  judg- 
ment against  defendant  in  the  action  a  condi-< 
tion  precedent  to  any  HabiUty  on  the  part  of 
die  anrety,  and  defendant's  discbatge  in  bank- 
raptcy  prevents  a  general  judgment  against  him, 
and  to  that  extent  {^events  the  happening  of 
the  event  on  whidt  the  snreljr's  liability  depends. 
(Bd.  Note.— For  oUier  eaaea,  see  Bankruptcy, 
Dec.  Dig.  i  431.*] 

8.  Banksuftct  (I  431*)  —  BtrFKCT  of  Dib- 
CHABox— PcNDiiie  Stnn  — Bkndition  of 

SfSOIAI.  JUDeMXRIS. 

The  court,  in  a  proper  case,  may  render 
■  special  judgment  against  a  defendant  in  an 
action  aided  bv  attachment,  who  obtains  his  dis- 
diarge  in  bankruptcy,  to  enable  piaintiff  in  the 
attachment  to  enforce  the  bond  given  for  the 
release  of  the  property  conditioned  on  the  rendi- 
tion of  a  judgment  against  defendant,  but  the 
■pedal  judgment  must  contain  a  stipulation  for 
a  perpetual  stay  of  execution  against  defend- 
ant and  his  estate. 

[£)d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  i  431.*] 

&  JtTDomnr  (|  204*)— Rknoitioh  of  Spboial 

JiTDOMENTB. 

A  court,  having  powar  to  render  a  special 
Jud^aent,  will  only  render  it  when  It  becomes 
an  indispensable  means  to  an  end  to  which 
piaintiff  is  in  justice  entitled,  and  where  the 
plaintiff  has  a  legal  right  which  he  can  enforce 
only  through  the  medium  of  a  special  judgment 
the  conrt  may  render  it 

[Ed.    Note.— For  other  eaaea,  see  Judgment, 
Dec  Dig.  I  204.*] 

7.  Bawkbuptct    (8    431*)- Effwjt    of    Dis- 

CHABGK— SUBETIES— RlNOrCON     OF     SPEOIAI. 

Jxjoaumma. 

Where  a  defendant  in  attachment  obtained 
«  discharge  of  the  property  attached  by  giving 
a  liond  in  substitution  for  the  property  or  the 
attachment,  and  he  was  sul>sequently  adjudged 
a  bankrupt  in  proceeding*  begun  more  than 
four  months  after  the  attachment,  the  court 
coold  render  a  special  judgment  against  defend- 
ant, to  enable  the  creditor  to  sue  on  the  bond 
conditioned  on  the  rendition  of  a  judgment 
against  defendant. 

[E)d.  Note.— FOr  other  eaaee,  aee  Bankraptcy, 
Die  Dig.  i  431.*] 

&  Baitkbitftct  (I  431*)  —  Effxot  of  Dm- 
osABOB—SuBKTUs— Rendition  of  Speciai. 

JUDGHBNTS. 

Where  bankmptey  proceedings  against  a 
defendant   in   an   action  aided  by  attachment. 


who  obtained  a  release  of  the  property  by  the 
giving  of  a  bond  in  sulwtituiJon  for  ue  proi^ 
erty,  or  the  attaclunent,  were  begun  within  fonr 
months  after  the  attachment,  and  he  obtained 
his  discharge,  the  creditor  was  not  entitled  to  a 
special  judgment  against  defendant,  to  enable 
him  to  sne  on  the  bond  conditioned  on  the 
rendition  of  a  judgment  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  431.*] 

9.  Bankbuptct  (S  431*)  —  Effect  of  Dis- 
CHABQB— SuBETiEs— Bond  fob  Release  of 
Pbopbeit  — Liabujtt  of  Subctt— Ebtop- 

FBL. 

A  plaintiff  in  an  action  aided  by  attach- 
ment accepted  a  bond  in  substitution  for  the 
property  attached,  or  for  the  attachment  While 
defendant  was  in  default  for  want  of  an  answer, 
he  obtained  plaintiff's  consent  to  answer  by  set- 
ting up  a  defense  to  the  merits.  Subsequent 
to  the  filing  of  an  answer  containing  a  defense 
and  counterclaim,  defendant  obtained  his  dis- 
charge in  bankruptcy  and  withdrew  bis  answer 
and  substituted  one  setting  up  his  discharge. 
The  surety  was  not  a  par^  to  the  agreement 
with  plaintiff,  or  to  defendant's  act  In  with- 
drawing hie  anawer  to  the  merits.  Held,  that 
the  surety  was  not  estopped  from  relying  on  the 
discharge  in  banlcruptcy,  rendered  In  proceed- 
ings instituted  within  lour  months  after  the 
attachment,  as  a  ground  for  the  refusal  of  the 
court  to  render  a  special  judgment  against  de- 
fendant essential  to  the  enforcement  of  the 
bond. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  481.*] 

Appeal  from  Superior  Conrt,  New  Havoi 
County;  Joel  H.  Reed,  Judge. 

Action  by  Charles  E.  Scbunack  against  th« 
Art  Metal  Novelty  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

The  plaintiff  brongbt  bis  action  upon  the 
common  counts  with  a  bill  of  particulars. 
The  defendant,  after  withdrawing  a  former 
answer,  pleaded  tin  adjudication  and  subse- 
qnent  discharge  in  bankruptcy  upon  proceed- 
ings commenced  about  2%  months  after  the 
action  was  brought  The  plaintiff  in  his  re- 
ply admitted  the  allegations  of  the  answer, 
and  further  alleged  that  when  the  action 
was  begun  an  attachment  of  personal  estate 
of  the  defendant  was  made  pursuant  to  the 
writ;  that  two  days  later,  while  the  proper- 
ty was  In  the  custody  of  the  attaching  of- 
ficer, the  defendant  through  its  attorney,  of- 
fered to  the  plaintiff,  through  his  attorney, 
to  execute  and  dellT«  to  the  plaintiff  a  sure- 
ty bond  In  consideration  of  the  release  of 
the  attachment;  that  this  offer  was  accept- 
ed; that  the  defendant,  as  principal,  and 
the  American  Surety  Company,  as  surety, 
thereupon  executed  such  bond,  which  the  de- 
fendant delivered  to  the  plaintiff  to  his  sat- 
isfaction; that  the  plaintiff  then  released 
said  attadiment,  and  caused  the  attached 
property  to  be  delivered  back  to  the  defend- 
ant by  the  officer;  that  this  bond  is  now  held  ; 
by  the  plaintiff,  and  that  no  part  thereof 
has  been  paid.  It  was  alleged  that  all  this 
took  place  before  the  proceedings  In  bank- 
ruptcy were  begun.  The  bond,  whidi  was 
incorporated  in  the  reply,  was  In  the  ordl- 
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nazy  fonn  of  a  cornxoon  bond  for  the  penal 
ram  of  $1,000.  The  condition  recited  the 
pendency  of  the  action  and  the  attachment 
made  therein,  and  then  proceeded  as  follows: 
"Now,  therefore.  If  the  said  Art  Metal  Nov- 
elty Company  ritall  pay  any  Judgment  that 
may  be  recovered  against  It  In  said  action, 
not  exceeding  the  amount  of  one  thousand 
dollars,  or  In  default  of  said  payment,  shall 
pay  to  the  officer  having  the  execution  Issued 
on .  said  Judgment,  on  demand,  said  Judg- 
ment, not  exceeding  the  amount  of  one  thou- 
sand dollars,  then  this  bond  shall  be  void; 
but  otherwise  In  full  force  and  effect" 

The  reply  further  alleged,  by  way  of  es- 
toppel, that  about  two  months  after  the  ac- 
tion was  begun,  'and  while  the  defendant 
was  in  default  of  answer,  the  defendant 
stated  to  the  plaintiff  that  it  bad  a  good  de- 
fense, and  desired  to  plead  it;  that  thereupon, 
with  the  plaintiff's  wrltteu  consent,  an  an- 
swer containing'  a  defense  and  counterclaim 
was  filed;  that  three  days  after  the  defend- 
ant's discharge  this  answer  was  withdrawn, 
and  that  recited  substituted;  and  that  by 
reason  of  the  filing  of  said  original  answor 
the  plaintiff  was  hindered  and  prevented 
from  taking  Judgment  In  his  action.  The 
plaintiff  in  his  reply  stated  that  he  claimed 
a  Judgment  limited  to  and  for  the  purpose  of 
proceedings  against  said  surety,  and  such 
Judgment  only.  A  demurrer  to  this  reply 
was  sustained,  and  Judgment  for  the  defend- 
ant rendered. 

George  A.  Clark,  for  appellant  William 
C.  Mueller,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  This  action  was  begun  by  attach- 
ment within  four  months  prior  to  the  com- 
mencement of  bankruptcy  proceedings,  where- 
in the  defendant  was  adjudicated  a  bankrupt 
and  granted  a  discharge.  Before  these  pro- 
ceedings were  begun,  the  attachment  was  re- 
leased by  the  giving  of  a  bond  to  the  plaintiff 
In  which  the  defendant  was  principal  and  a 
surety  company  the  surety.  This  bond  obli- 
gated the  surety  to  pay  any  Judgment,  not  ex- 
ceeding $1,000,  which  the  plaintiff  might  re- 
cover and  the  defendant  not  pay.  Judgment 
is  now  sought,  as  the  pleadings  disclose,  as  a 
necessary  step  in  an  attempt  to  reach  the 
surety.  By  reason  of  the  defendant's  dis- 
charge, a  general  Judgment  against  him  can- 
not be  rendered.  Recognizing  this  fact,  only 
a  special  or  limited  one  is  asked.  Except  as 
a  means  to  the  end  indicated,  such  a  Judg- 
ment would  be  of  no  avail,  and  the  plaln- 
tlfTs  prayer  for  It  one  which  would  have  no 
daim  upon  the  attention  of  the  court  A  de- 
termination of  the  plaintiff's  right  to  the 
Judgment,  therefore,  involves  an  inquiry  as 
to  the  plaintiff's  rights  under  the  bond  and 
with  special  reference  to  the  liability  of  the 
surety. 

[11  A  bond  given  to  release  property  from 
attachment  may,  according  to  its  tenor  or 
the  clrCTiiDstances,  be  one  which  In  legal  con- 
templation  takes  the  place  of  the  attach- 


ment lien;  or  one  which  Is  substituted  for 
the  property  attached.  Perry  r.  Post,  48 
Conn.  354,  367.  lo  the  one  case  the  attach- 
ment Hen  no  longer  exists;  while  In  the  oth- 
er It  does,  and  the  bond  la  subject  to  lt»  In- 
fluence. "Forthcoming"  or  "delivery"  bonds 
are,  for  obvious  reasons,  held  to  belong  to 
the  latter  class.  Schultz  t.  Grimwood,  27 
B.  I.  137,  141,  «0  AU.  1065,  114  Am.  St  Rep. 
83;  Woodman  v.  Trafton,  7  Me.  178,  179; 
HUton  V.  Ross,  9  Neb.  406,  410,  2  N.  W.  862. 
In  Perry  v.  Post  45  Conn.  864,  357,  we  held 
that  our  statutory  bond,  given  pursuant  to 
the  statute,  also  belongs  to  this  class.  The 
bond  In  that  case,  it  will  be  observed,  did 
not  obligate  the  surety  to  pay  the  Judgment 
not  exceeding  a  specified  amount  In  the 
event  of  the  defendant's  failure  to  do  so,  but 
to  pay  to  the  officer  upon  execution  the  ac- 
tual value  of  the  defendant's  Interest  in  the 
attached  property  at  the  time  of  the  attach- 
ment, not  exceeding  the  amount  of  the  re- 
cognizance.   General  Statutes  1902,  i  853. 

[2J  The  legal  consequence  in  situations  of 
the  latter  sort  of  the  dissolution  of  the  at- 
tachment as  affecting  liability  upon  the  bond, 
is  apparent  As  the  lien  of  the  attachment 
remains  In  legal  contemplation  over  the  prop- 
erty through  the  bond,  or  over  the  bond  as 
representing  the  property.  It  follows  natural- 
ly that  whatever  destroys  the  attachment  de- 
stroys all  liability  upon  the  bond. 

The  prescribed  statutory  attachment  bond 
In  some  Jurisdictions  Is,  however,  of  a  quite 
different  tenor.  Its  terms  are  not  In  sub- 
stance unlike  the  terms  of  the  instrument 
before  us,  in  that  the  surety  obligates  him- 
self to  pay  the  Judgment  not  exceeding 
a  stipulated  amount  The  question  of  the 
character  and  status  of  such  Instruments 
has  been  under  review  In  the  Jurlsdlctloos 
where  they  are  prescribed.  A  study  of  this 
question  as  related  to  bankruptcy  proceed-- 
Ings  in  the  various  phases  which  may  be 
presented  Involves  the  consideration  of  the 
operation  of  two  wholly  Independent  sets  of 
bankruptcy  provisions,  to  wit,  those  con- 
tained In  section  67f,  which  prescribe  the 
effect  of  an  adjudication  In  bankruptcy  up- 
on outstanding  attachments,  liens,  etc.,  and 
those  of  later  sections,  which  ordain  what 
the  consequences  of  a  discharge  shall  be.  It 
Is  unfortunate  that  there  has  not  always 
been  a  clear  appreciation  of  this  fact,  and 
that  unnecessary  confusion  has  for  that  rea- 
son crept  into  some  of  the  statements  found 
In  the  books. 

The  cases  which  deal  with  statutory  bonds 
of  the  form  last  referred  to  from  the  stand- 
point of  section  67f  are  few.  Buch  reason- 
ing as  they  contain  la  by  no  means  harmo- 
nious or  satisfactory,  and  the  conclusions  are 
not  uniform.  In  New  York  It  has  been  held 
that  the  fact  that  the  attachment  If  It  had 
continued,  would  have  been  dissolved  by  the 
adjudication  did  not  affect  the  bond.  Mc- 
Conihs  V.  Allen,  82  N.  Y.  114;  King  v.  Block 
Amusement  Co.,  126  App.  Div.  48,  111  N.  Z. 
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Bmip.  102;  Id.,  193  N.  T.  608,  86  N.  B.  1126. 
In  Grook-Horner  C!o.  ▼.  Gilpin,  112  Md.  1, 
7B  Aa  1049,  28  Ij.  B.  A.  (N.  8.)  233,  136 
Am.  St.  Rep.  376,  the  contrary  conclusion 
waa  reached,  and  In  Blount  T.  American 
I<ead  Co.,  161  Fed.  714,  88  C.  C.  A.  574,.  a 
decidedly  obiter  statement  to  the  same  ef- 
fect was  made.  This  conflict  of  conclusion  Is 
donbtless  explainable  upon  the  basis  of  a  dif- 
ference of  view  as  to  the  status  of  the 
bond  as  related  to  the  attachmait  In  New 
Tork  the  attachment  Is  regarded  as  not 
only  nonexistent,  after  the  adjudication  in 
bankruptcy,  but  as  being  an  event  of  the 
past,  possessing  no  manner  of  significance 
In  the  present  The  Maryland  court,  on 
the  contrary,  discovers  such  a  relation  be- 
tween the  bond  and  the  attachment  by  vir^ 
toe  of  the  office  of  the  former  under  the 
statute^  and  of  its  compulsory  substitution 
for  the  attachment  by  the  operation  of  the 
machinery  of  the  law,  set  In  motion  as  a 
statutory  Incident  of  the  attachm^it,  as  to 
entitle  the  bond  to  be  regarded  in  the  eye 
of  the  law  aa  dependent  for  its  life  and  ef- 
ficiency upou  the  continuance  of  the  attach- 
ment. In  other  words,  a  situation  is  recog- 
nized In  which  the  bond  is  accorded  a  position 
not  unlike  in  substance  that  which  our  statu- 
tory bond  occupies  under  our  decisions.  See, 
also,  Femau  v.  Butcher,  113  Pa.  202,  6  Atl. 
67;   Carpenter  v,  Turrell,  100  Mass.  450. 

We  have  no  occasion  to  Inquire  upon 
srhich  side  of  this  contention  lies  the  better 
reason.  It  is  enough  to  observe  that  no  rea- 
son appears  for  questioning  the  New  York 
conclusion,  or  for  accepting  the  contrary 
view,  except  one  which  is  drawn  from  some 
relation  between  the  attachment  and  the 
bond,  as  Its  statutory  substitute,  such  as  we 
have  indicated  above,  and  to  note  that  we 
are  not  here  dealing  with  a  statutory  bond; 
were  we,  the  opinion  In  Perry  v.  Post,  45 
Conn.  354,  would  narrow  greatly  the  scope  of 
our  inquiry. 

[3]  The  tenor  of  the  present  Instrument  is 
very  different  from  that  of  the  statutory 
form.  It  was  given  and  accepted  by  mutual 
agreement  of  the  parties.  It  was  not  impos- 
ed upon  the  plaintiff  through  the  operation 
of  legal  proceedings.  Its  tender  did  not 
compel  the  surrender  of  the  property  attach- 
ed. In  the  present  case  the  plaintiff  con- 
ducted the  negotiations,  and  made  the  agree- 
ment which  resulted  in  the  acceptance  of  the 
bond,  the  release  of  the  attachment,  and  the 
surrender  of  the  property.  The  officer  acted 
under  bis  direction.  What  each  did  was  of 
his  own  free  will.  As  the  result  of  their 
voluntary  action,  they  not  only  put  It  out 
of  their  power  to  compel  a  return  of  the 
property,  and  thereby  discharged  the  attach- 
ment, but  they  expressly  undertook  to  and 
did  formally  discharge  It,  and  put  the  prop- 
erty back  Into  the  defendant's  hands  free  of 
lien.  From  this  time  on  the  attachment  dis- 
appeared from  the  scene,  and  the  bond  was 
lidd  aa  the  only  security  for  the  satisfaction 


of  a  Judgment  Between  the  attachment, 
which  thui<  came  to  an  end,  and  the  bond, 
which  came  Into  existence,  there  was  no 
other  connection  than  that  the  release  of  the 
attachment  furnished  the  consideration  for 
the  delivery  of  the  bond.  It  occupied  as  In- 
dependent a  position  as  If  there  bad  been 
no  attachment,  and  It  must  stand  or  fall  up- 
on Its  own  merits..  Easton  v.  Ormsby,  18  R. 
I.  309,  27  Atl.  216.  Any  Immunity  which  the 
surety  may  enjoy  does  not,  therefore,  arise 
from  the  provisions  of  section  67f.  It  can 
only  come  as  a  consequence  of  the  defend- 
ant's discharge. 

[4]  Although  the  terms  of  the  Instrument 
are  not  in  conformity  with  those  of  the  stat- 
utory form,  it  was  a  valid  common-law  bond. 
Easton  V.  Ormsby.  18  R.  I.  309,  27  AO.  216 ; 
Central  Mills  v.  Stewart,  133  Mass.  461.  By 
Its  terms  the  rendition  of  a  Judgment  against' 
the  defendant  in  the  action  was  made  a  con- 
dition precedent  to  any  liability  on  the  part 
of  the  surety.  The  defendant's  discharge  in 
bankruptcy  prevents  a  general  Judgment, 
and  to  that  extent  prevents  the  happening 
of  the  event  upon  which  the  surety's  liability 
is  made  to  depend.  Wolf  v.  Stix.  90  U.  S.  1, 
25  li.  Ed.  309.  in  those  Jurisdictions  In 
which  the  power  of  the  courts  to  render  a 
special  Judgment  is  denied,  as  It  Is  or  has 
been  In  oertain  states,  tbe  result  of  this 
situation  inevitably  is  that  liability  on  the 
part  of  the  surety  can  never  arise,  and  that 
he  is  practically  released  from  the  obliga- 
tion assumed  by  hhn.  Hamilton  v.  Bryant, 
114  Mass.  543;  Goyer  Co.  v.  Jones,  79  Miss. 
253,  256,  30  South.  651;  KUpsteln  v.  Allen- 
MUls  Co.,  136  Fed.  385,  390,  69  C.  C.  A  229. 
The  decisions  which  have  announced  this 
conclusion,  however,  have  no  pertinence  in 
Jurisdictions  where  special  judgments  may 
be  rendered,  save  as  they  indicate  by  neces- 
sary Inference  that  In  the  absence  of  a  spe- 
cial Judgment  the  surety  occupies  a  position 
of  Immunity  from  liability. 

Hill  V.  Harding,  130  U.  S.  699,  9  Sup.  Ct 
725,  32  L,  Ed.  1083,  furnishes  conclusive  au- 
thority for  the  proposition  that  the  defend- 
ant's discharge  furnlRhes  no  obstacle  to  the 
rendition  of  a  special  judgment  against  him, 
and  that  such  Judgment,  altboagh  unenforce- 
able against  him  or  bis  property,  would  suf- 
fice to  bring  about  the  happening  of  the  _ 
event  upon  the  occurrence  of  which  the  sur-  ' 
ety's  liability  depends.  The  power  to  ren- 
der such  judgments  is  conferred  by  statute 
In  some  states,  as  In  Massachusetts,  since 
the  opinion  in  the  case  hereinbefore  referred 
to  was  delivered.  In  others  the  power  Is 
recognized  as  existing  in  the  courts,  in  the 
absence  of  a  statute  distinctly  conferring  It. 
Massachusetts  Acts  and  Resolves  1875,  c.  68; 
Hill  V.  Harding,  116  111.  92,  4  N.  E  361;  Ken- 
drlck  ft  Roberts  v.  Warren  Bros.,  110  Md. 
47,  72  Atl.  461;  Wind  Engine  ft  Power  Co. 
V.  Iron  Co,  227  Pa.  262,  75  Atl.  1094. 

rsi  In  Connecticut  tbe  right  of  courts  to 
render  special  or  qualified  Judgmoits,  slml- 
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lar  In  general  character  to  that  here  sought, 
haa  long  been  ezerdsed,  and  their  right  to 
render  snch  Judgments  under  the  precise 
conditions  here  presented  has  been  twice 
recognized  by.  this  court  Daggett  t.  Cook, 
87  Conn.  341,  345;  Wakeman  y.  Throckmor- 
ton, 74  Conn.  616,  618,  51  Atl.  554.  The  ques- 
tion presented  thus  becomes  reduced  to  tlie 
single  inquiry,  whether  or  not,  upon  the 
facts  appearing  of  record,  the  plaintiff  has 
shown  himself  entitled  to  have  a  special 
judgment,  which  under  the  present  circum- 
stances would,  as  usually  given,  be  a  Judg- 
ment with  a  perpetual  stay  of  execution 
against  the  defendant  and  his  property  and 
estate. 

[8]  A  special  judgment  is  not  rendered,  as 
a  matter  of  course,  whenever  a  general  judg- 
ment is  Impossible.  Ordinarily  such  judg- 
ment would  be  of  no  avail,  and  a  meaning- 
less form.  There  may  be  situations,  bow- 
ever,  In  which  it  t>ecomes  an  indispensable 
means  to  an  end  which  the  plaintifT  is  in 
justice  and  right  entitled  to  reach.  He  may 
have  a  legal  right  which  he  can  enforce 
only  through  the  medium  of  such  a  judg- 
ment; he  may  have  some  security  for  what 
is  his  due  of  which  he  cannot  avail  himself 
Trithont  Its  aid  as  a  part  of  the  Remedial 
process;  or  he  may  have  some  equity  which 
will  be  lost  to  him,  If  the  judgment  is  de- 
nied him.  It  is  In  such  cases  as  these,  where 
the  ends  of  justice  cannot  be  met,  rights  ac- 
quired preserved,  or  equities  protected,  that 
a  court  will  render  a  special  judgment  Hill 
T.  Harding,  130  U.  S.  699.  9  Sup.  Ct  725,  32 
Xj.  Ed.  1083;  House  v.  Schnadig,  138  lU. 
App.  499;  Kendrick  ii  Roberts  v.  Warren 
Bros.,  110  Md.  47,  72  Atl.  461 ;  Wind  Engine 
&  Power  Co.  v.  Iron  Co.,  227  Ja.  282,  75  Atl. 
1094. 

[7]  Under  circumstances  where  there  has 
been  an  adjudication  in  bankruptcy  of  a  de- 
fendant in  proceedings  begun  more  than 
tour  montlis  after  attachment  made,  the 
creditor  has  by  bis  attachment  acquired  as 
security  for  his  claim  sued  upon  a  lien  upon 
the  property  attached,  which  neither  the  ad- 
judication nor  any  of  the  proceedings  In 
bankruptcy  disturbs.  The  defendant's  dis- 
charge does  not  disturb  it  It  does,  however, 
by  precluding  a  general  judgment  against 
the  debtor,  prevent  the  creaitor  from  pur- 
suing the  usual  course  to  avail  himself  of 
tills  security.  The  creditor  finds  himself  In 
the  position  where,  having  obtained  security 
by  his  diligence,  the  door  to  reach  it  is  closed 
to  him,  unless  some  form  of  Judgment  not 
forbidden,  can  be  rendered.  His  predica- 
aient  fumlshea  to  those  coorta  which  can 


render  a  qualified  judgment  the  moving  rea- 
son for  doing  so,  in  order  that  Injustice  may 
thus  be  avoided,  and  the  creditor  be  enabled 
to  avail  himself  of  the  security  which  is 
rightfully  and  legally  his,  and  of  the  benefit 
of  which  he  would  otherwise  be  deprived. 
Where  a  tK>nd  has  been  given  in  substitu- 
tion for  either  the  property  attached  or  the 
attachment  in  such  a  case,  the  same  appeal 
for  a  special  judgment  is  made,  in  order  that 
the  creditor  may  obtain  the  benefit  of  that 
to  which  he  has  become  rightfully  entitled, 
or  to  preserve  his  plain  equity. 

[I]  Where  the  tiankruptcy  proceedings  are 
begun  within  four  months  after  the  attach- 
ment, and  there  is  substituted  for  the  at- 
tachment a  bond  which,  as  in  the  present 
case,  does  not  become  ineffective  by  the  mere 
operation  of  the  provisions  of  section  67f  of 
the  bankrupt  act  the  situation  is  a  very 
different  on&  The  plaintiff  has  nothing  for 
the  security  or  satisfaction  of  his  claim,  ex- 
cept the  bond  and  such  legal  obligation  as  its 
terms  embody.  This  obligation  gives  no 
present  legal  right  The  event  whose  hap- 
pening would  bring  one  into  existence  has 
not  occurred.  He  stands  before  the  court 
as  one  without  security  to  appropriate,  or  le- 
gal right  to  enforce.  What  he  asks  is  Its  as- 
sistance In  bringing  Into  existence  such 
right,  to  be  later  enforced.  This  assistance 
the  court  will  not  render,  unless  the  plain- 
tiff can  show  some  sufficient  reason  there- 
for which  la  founded  in  right  and  equity. 
Such  reasons  to  such  an  end  the  situation  In- 
dicated does  not  itself  present 

The  reply  sets  up  that  none  of  the  prop- 
erty or  assets  of  the  defendant  were  given 
or  pledged  to  the  surety  as  security  for  Its 
liability  incurred  by  the  giving  of  the  bond. 
In  our  discussion  and  conclusion  this  has 
been  assumed,  and  the  plaintiff  given  full 
benefit  of  it. 

[•]  The  reply  recites  certain  facts  as  hav- 
ing taken  place  while  the  cause  was  pending 
In  court  prior  to  the  proceedings  in  bank- 
ruptcy, as  estopping  the  defendant  from 
pleading  his  discharge.  The  plaintiff  pre- 
sents to  us  no  claim  based  upon  these  allega- 
ttons.  It  is  apparent  that  they  are  not  snffl- 
clent  to  establish  an  estoppeL  If  they  could 
be  used  for  the  purpose  of  disclosing  an 
equitable  reason  for  the  rendition  of  a  spe- 
cial Judgment  in  order  that  the  surety,  who 
was  not  a  party  to  what  is  therein  set 
out  might  be  made  liable  upon  the  bond, 
they  would  fall  short  of  being  sufficient  for 
that  purpose. 

There  la  no  error.  The  other  Judgea  con- 
curred. 
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MTJRPHT  et  aL  ▼.  SCHWANBR. 

(Snpreme  Canrt  of  Errors  of  Connecticut.    June 
16,  1911.) 

1.  Laitdiabd  and  Tkraitt  (S  60*)— Tit«  to 
SrSTAIN   Lbabe. 

Where  a  landlord,  after  ezecutlnf,  bat  be- 
fore the  date  of  the  commencement  of,  the 
lease,  acquired  title  to  the  leaaed  premises,  that 
title  related  back  and  rendered  the  lease  ef- 
fective. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  120,  121;  Dec.  Dig.  } 
60.*] 

2.  I1ANDI.0RD  AND  Tenant  (|  61*)— Titlb  to 
IjKaszd  PBEuisEa— Estoppel  of  Tenant. 

A  tenant  is  estopped  to  deny  his  lessor's 
title. 

[Ed,  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  {  161;  Dec.  Dig.  i  61.*] 

3.  Lardlobd  and  Tenant  (|  64*)— £}8tofpel 
— Obugation  of  Goakanty. 

Where  defendant  guaranteed  the  lessee's 
payment  of  rent,  he  cannot  deny  that  the  lease 
was  binding,  for  the  lessee  is  estopped  from 
denying  the  lessor's  title,  and  the  guarantor's 
liability  is  measured  by  that  of  his  principal. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  171,  177-180;  Dec  Dig. 

4.  Landlokd  and  Tenant  (|  184*) — Goab- 

AHTT  TO   SECUBK   RSNT— VAUDITT— CONBID- 
KBATION. 

Plaintiffs  executed  a  lease  and  gave  it  to 
the  lessees  to  execute,  and  secure  a  guarantor 
for  their  payment  of  rent.  Defendant  signed 
the  lease  as  guarantor,  before  it  was  executed 
by  the  lessees.  Held  that  having  been  executed 
by  the  lessees  ahd  delivered,  the  lease  and  guar- 
anty went  into  effect  at  the  same  time,  and 
tberefore  tbe  oonsidenttion  of  the  lease  was 
consideration  for  the  guaranty. 

[Ed.  Note.— Fx>r  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  743-750;  Dec  Dig.  i 
184.*1 

5.  Landlobd  and  Tenant  ($  184*)— Guab- 
ANTY  OF  Rent— Altebation  of  Leabb— Dm- 

OHABOK    OF   GUABANTOB. 

The  liability  of  one  guaranteeing  payment 
of  rent  under  a  lease  being  measured  by  tbe 
lease,  any  material  change  in  tbe  contract  of 
letting  will  discbarge  tbe  gaarantor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SI  743-750;  Dec  Dig.  | 
184.*] 

&  Evidence  (f  455*)— Pabol  Evidenck. 

While  parol  evidence  is  not  admissible  to 
vary  or  contradict  a  written  contract,  it  may 
be  received  to  explain  the  terms  used  in  a 
written  lease,  and  show  the  intention  of  the 
parties. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  }  2104;   Dec  Dig.  {  455.*] 

7.  Evidence  (J  455*)- Pakoi,  Evidence— Con- 
nBucnoR  OF  Tbbus— "Rbadt  fob  Occu- 

FANCY." 

Lessees  rented  a  building  for  a  moving  pic- 
ture show,  and  tbe  lease  provided  that  the  les- 
sees should  furnish  all  fixtures  needed  bv  them 
in  their  business,  and  that  they  should  malce 
All  necessary  alterations,  and  that  rent  should 
commence  when  the  premises  were  ready  for  oc- 
cnpancT.  It  was  agreed  prior  to  the  written 
lease  that  the  lesson  should  pnt  a  certain  addi- 
tion on  the  building,  but  should  not  place  any 
front  thereon;  the  front  being  one  of  the  fix- 
tnns,  and  to  be  pnt  up  by  the  lessees.  Held, 
that  the  admission  of  parol  evidence  to  es- 
fWish  tihat  fact  was  not  erroneous  as  allow- 


ing a  written  contract  to  be  contradicted  by 
parol,  for  the  term  "ready  for  occupancy"  is 
not  exactly  defined  by  tbe  law,  and  in  this 
case  meant  that  the  lessors  should  put  the 
premises  in  such  a  condition  that  the  lessees 
could  take  possession  and  install  the  fixtures 
and  appliances  peculiar  to  the  moving  picture 
show;  and,  as  the  lease  did  not  particularly 
state  what  was  required  to  render  the  prem- 
ises ready  for  occupancy,  parol  evidence  must 
be  admitted  to  show  that  fact. 

[E^.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  |  2104;  Dec.  Dig.  {  455.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  5836.] 

Appeal  from  Superior  Court,  New  London 
County;  Milton  A.  Shumway,  Judge. 

Action  by  Timothy  C.  Murphy  and  another 
against  Charles  H.  Scbwaner,  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Tbe  following  are  parts  of  tbe  lease,  to 
wbich  the  defendant's  guaranty  was  at- 
tached: "This  indenture,  made  by  and  be- 
tween Timothy  C.  Murphy  and  William  P. 
McGarry  both  of  Norwich,  Connecticut,  of 
the  first  part,  and  H.  W.  Meyers  and  C.  H. 
Scbwaner,  Jr.,  of  New  London  known  as  the 
Star  Theatre  Company  of  the  second  part, 
witnesseth:  Tbat  said  party  of  the  first 
part  has  leased  and  does  hereby  lease  to  said 
party  of  the  second  part  the  house  known  as 
327  Main  street  together  with  a  one  story 
building  to  be  erected  In  the  rear  of  the 
said  house  and  situated  in  said  town  of  Nor- 
wich, New  'London  county.  Conn.,  said  prem- 
ises to  be  used  by  the  lessees  as  a  moving 
picture  theatre  or  for  any  other  business  pro- 
vided permission  is  given  to  the  lessees  by 
the  lessors  in  writing.  *  *  *  It  is  agreed 
that  the  lessees  may  make  any  alterations 
In  the  premises  that  are  necessary  in  tbe 
conduct  of  their  business  at  their  own  cost 
for  the  term  of  one  year  from  the  time  said 
premises  are  ready  for  occupancy  A.  D.  190 — 
for  tbe  annual  rent  of  twelve  hundred  dol- 
lars, t>ayable  in  monthly  payments  of  one 
hundred  dollars  each,  to  wit,  on  the  first  day 
of  each  month  during  the  term  in  each  year. 
*  *  *  Said  party  of  the  first  part  cove- 
nants with  tbe  said  party  of  the  second  part 
that  they  have  good  right  to  lease  said  prem- 
ises in  manner  aforesaid.  •  •  •  And  the 
said  party  of  the  second  part  covenants  with 
the  said  party  of  the  first  part  to  hire  said 
premises  and  to  pay  the  rent  therefor  as 
aforesaid.  •  •  •  The  lessees  shall  pro- 
vide all  fixtures  needed  by  them  in  their  busi- 
ness." 

The  language  of  the  defendant's  contract  of 
guaranty  was  as  follows:  "For  and  in  con- 
sideration of  the  letting  of  the  premises  above 
described,  and  for  value  received,  I  g;uarantee 
tbe  punctual  payment  of  the  rent  and  per- 
formance of  the  covenants  in  the  above 
agreement  mentioned  to  be  paid  and  perform- 
ed by  said  lessee,  without  requiring  any  no- 
tice of  nonpayment  or  nonperformance^  or 
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proof  of  notice  or  demand  being  made,  where- 
by to  charge  me  therefor." 

The  complaint,  dated  May  21,  1908,  alleges 
fliat  the  premises  were  ready  for  occupation 
November  16,  1907,  and  that  the  lessees  have 
failed  to  pay  any  of  the  rent  due  since  said 
date. 

In  his  answer  the  defendant  speciflcally 
denies  the  execution  and  delivery  of  the  guar- 
anty,' and  alleges  that  the  plaintiffs  had  no 
title  or  right  to  lease  the  premises  when  the 
guaranty  was  given;  that  the  guaranty  was 
without  consideration;  that  he  understood 
that  the  term  of  the  lease  was  to  begin  when 
said  two  buildings  were  fully  completed ;  that 
they  were  not  so  completed  on  the  15th  of 
November ;  and  that  the  plaintiffs  and  their 
lessees,  both  before  and  after  the  guaranty, 
fraudulently  agreed  that  the  building  should 
not  be  fully  completed  in  order  to  be  ready 
for  occupation. 

The  trial  court  has  found  these  facts: 

In  August,  1907,  G.  H.  Schwaner,  Jr.,  and 
H.  W.  Meyers,  as  partners,  were  engaged  in 
the  moving  picture  theater  business,  and  en- 
tered into  negotiations  with  the  plaintiffs 
with  the  view  to  hiring  the  premises  describ- 
ed in  the  lease,  set  forth  below,  provided  the 
plaintiffs  would  purchase  said  premises. 

The  plaintiff,  T.  0.  Murphy,  acting  for 
himself  and  McOarry,  secured  an  option  on 
the  property,  and  in  September,  1907,  soon 
after  the  execution  of  the  lease  by  the  plain- 
tiffs, the  plaintiffs  purchased  it  and  received 
a  deed  of  It  The  building.  No.  327  Main 
street,  referred  to  in  the  lease,  .was  then  a 
dwelling  house,  not  In  its  then  form  adapted 
to  the  moving  picture  theater  business. 
'  As  part  of  the  consideration  for  the  execu- 
tion of  said  lease,  the  plaintiff  stated  to  said 
Mayers  and  Schwaner,  Jr.,  and  orally  agreed 
with  them,  that  they  (the  plaintiffs)  would 
change  said  house  and  erect  said  building  in 
the  rear,  in  accordance  with  certain  plans 
and  specifications  drawn  in  accordance  with 
the  desires  and  Instructions  of  said  lessees, 
but  the  street  front  of  the  building  was  to 
be  left  open  In  accordance  with  the  plans, 
and  it  was  agreed  that  the  building  would  be 
ready  for  occupation  when  completed  and 
ready  to  receive  the  front  And  it  was  fur- 
ther agreed  that  said  front  was  one  of  the 
fixtures  of  the  moving  picture  theater  busi- 
ness, and  that  the  said  front  should  be  put  in 
by  tixe  lessees  in  accordance  with  their  own 
plans,  and  suitable  for  the  business. 

The  plaintiffs  reconstructed  the  interior 
of  the  dwelling  house  so  as  to  make  one 
continous  room  15  feet  wide  and  81  feet  long, 
extending  from  the  front  of  said  building  to 
and  into  the  rear  of  the  new  building  erected 
on  said  premises.  The  floor  of  said  room 
was  constructed  to  the  line  of  the  sidewalk 
in  the  front  of  the  premises,  over  five  feet 
beyond  the  sidewalls  of  said  dwelling  house, 
and  was  in  such  condition  November  15,  1907. 
No  front  whatever  was  constructed  by  the 
plaintiffs. 


Before  entering  into  said  lease,  the  plain- 
tiffs required  the  lessees  to  procure  some  re- 
sponsible person  as  a  guarantor.  On  August 
30, 1907,  the  plaintiffs  signed  and  acknowledg- 
ed the  lease  in  duplicate^  and  then  handed 
the  same  to  said  Schwaner,  Jr.,  to  be  signed 
and  acknowledged  by  the  lessees,  and  to  pro- 
cure the  signature  of  the  guarantor.  On  Sep- 
tember 4,  1907,  said  Schwaner,  Jr.,  who  lived 
with  his  father,  the  defendant  requested  him 
to  sign  said  guaranty,  which  he  did.  Subse- 
quently, on  Septwnber  6th,  the  lessees  signed 
and  acknowledged  said  lease  in  duplicate,  and 
soon  thereafter  delivered  said  lease  so  signed 
by  them,  with  guaranty  signed  by  the  de- 
fendant to  the  plaintiffs,  which  lease  was  ac- 
cepted by  them.  ^ 

The  plaintiffs  made  all  changes  and  did 
everything  required  to  be  done  on  said  prem- 
ises under,  and  in  accordance  with,  said 
plans  and  specifications,  without  alteration 
therefrom  or  addition  thereto,  before  Novem- 
ber 15,  1907,  and  the  premises  were  ready  for 
occupation  by  the  lessees  under  said  lease  on 
said  November  15th. 

On  November  16, 1907,  the  lessees  accepted 
and  took  possession  of  the  leased  premises, 
and  posted  notice  thereon  that  the  same 
would  soon  open  as  a  moving  picture  theater, 
and  attempted  to  sublet  them.  Said  Schwan- 
er, Jr.,  took  measurements  of  said  premises 
in  reference  to  said  front  and  consulted  with 
a  contractor  vrith  reference  to  constructing 
an  ornamental  front  for  the  lessees  similar 
to  those  in  use  in  other  places  of  exhibitions 
of  this  kind.  The  lessees  never  put  in  said 
front,  and  never  actually  occupied  said  prem- 
ises. As  the  rent  came  due,  It  was  duly  de- 
manded, but  has  not  been  paid.  After  No- 
vember 15, 1907,  said  Schwaner,  Jr.,  at  differ- 
ent times  showed  said  premises  to  different 
persons,  and  endeavored  to  sublet  the  same. 

The  defendant  objected  to  parol  evidence; 
that  it  was  agreed  that  the  front  was  a  fix- 
ture of  the  moving  picture  business  to  be 
built  by  the  lessees ;  to  the  testimony  of  the 
plaintiffs  that  the  premises  were  ready  for 
occupancy  November  15th,  and  that  the  les- 
sees accepted  the  same  without  objection. 
These  objections  were  overruled  and  the  evi- 
dence admitted. 

Ha  dial  A.  Hull  and  Frank  h.  McGulre,  for 
appellant  Donald  O.  Perkins  and  Wallace 
S.  Allis,  for  appellees. 

HALLk  O.  J.  (after  stating  the  facts  aa 
above).  [1]  Want  of  title  in  the  plaintiffs  to 
the  premises  at  the  time  the  lease  was  deliv- 
ered is  not  a  defense  to  this  action.  The 
plaintiffs  acquired  title  September  24th,  and 
before  the  commencement  of  the  term  on 
November  15th.  The  title  acquired  by  the 
plaintiffs  September  24th  rendered  the  previ- 
ously delivered  lease  effective.  Salisbury 
Savings  Bank  v.  Cutting,  50  Conn.  113,  122, 
and  note;  Wheeler  v.  Young,  76  Conn.  44, 
48,  55  Atl.  676. 

[2,  31  The  lessees  do  not  cdalm  that  the 
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plalntlfrs'  title  was  defective.  They  are  es- 
toi^ed  from  doing  so  (Camp  t.  Camp,  6  Conn. 
800),  and  tbe  defendant's  guaranty  of  tlie 
payment  of  rents  by  the  lessees  imports  an 
agreement,  which  he  cannot  deny,  that  the 
lease  was  a  binding  obligation  upon  the  par- 
ties to  It  Remsen  v.'  Grayes,  41  N.  T.  471. 
From  the  nature  of  the  contract  of  a  guar- 
antor or  surety,  their  liability  is  ordinarily 
measured  by  that  of  the  principal.  Bemd 
v.  Lynes,  Adm'r,  71  Conn.  733,  43  Atl.  189. 

[4J  It  is  Immaterial  that  defendant  signed 
the  guaranty  subsequent  to  the  drafting  of 
the  lease  and  to  the  signing  of  the  lease  by 
tbe  plaintiffs.  The  lease  and  guaranty  were 
finally  delivered,  and  went  into  etiect  at  the 
same  time,  and  before  liability  was  incurred 
under  the  lease.  They  will  be  deemed  to 
bave  been  executed  contemporaneously  (Ma- 
ker V.  Building,  etc.,  Ass'n,  79  111.  App.  231; 
Kennedy,  etc..  Lumber  Co.  v.  S.  S.  Construc- 
tion Co.,  123  Cal.  584,  56  Pac.  457),.  and  there- 
fore no  other  consideration  for  the  guaranty 
was  required  than  that  moving  between  the 
plaintiffs  and  the  lessees.  Blckford  ▼.  Glbbs 
and  others,  8  Cush.  (Mass.)  154. 

[5]  We  agree  with  the  claim  of  the  de- 
feodant  that  the  extent  of  his  liability  is  to 
be  measured  by  the  language  of  the  lease  and 
of  the  guaranty,  and  that  any  material 
change,  without  his  consent,  in  the  ternm  of 
tbe  Trritten  contract  which  he  guaranteed 
would  effect  his  discharge.  Village  of  Ches- 
ter V.  Leonard,  68  Coun.  495,  508,  37  AtL  897; 
Steams  on  Suretyship,  1 146.  The  real  ques- 
tion upon  this  branch  of  the  case  is.  Does  it 
appear  that  the  terms  of  tbe  written  lease 
bare,  by  the  agreements  and  acts  of  the 
plaintiffs  and  the  lessees,  been  thus  material- 
ly changed? 

It  is  the  defendant's  contention  that  by  an 
agreement  between  the  plaintiffs  and  tbe  les- 
sees, not  contained  in  the  lease,  and  made 
without  the  defendant's  consent,  by  -which  it 
was  arranged  that  tbe  plaintiffs  should  not 
construct  a  front  to  the  building,  and  that  the 
front  should  be  built  by  the  lessees,  they  not 
only  changed  the  provision  of  the  lease,  that 
the  term  should  begin  when  the  premises 
were  ready  for  occupancy,  but  relieved  the 
plaintiffs  from  the  duty  imposed  upon  them 
by  ttie  lease,  of  making  certain  changes  which 
were  necessary  to  render  the  premises  ready 
for  occupancy,  and  Imposed  the  duty  of  mak- 
ing them  upon  the  tenants. 

The  trial  court  has  found  that  the  premises 
were  ready  for  occupancy  on  the  15tb  of  No- 
vember. This  is  in  effect  a  decision  that  upon 
the  facts  found  the  premises  were  ttien 
"ready  for  occupancy,"  within  the  reasonable 
meaning  of  those  words  as  used  In  the  writ- 
ten lease.  Our  Inquiry  then  Is,  Did  the  court 
err  in  so  holding? 

[S]  These  words  of  tbe  written  lease  are  of 
course  to  be  read  in  the  light  of  the  circum- 
stances surrounding  the  parties,  and  ot  tbe 
otli«  provisions  of  the  lease.  While  parol 
evidence  was  Inadmissible  to  contradict  or 


vary  the  terms  of  the  written  lease,  such 
evidence  could  properly  be  received  to  show 
the  meaning  of  these  words,  as  understood  by 
the  parties  at  the  time  the  lease  was  made, 
and  the  meaning  which  may  properly  be  giv- 
en to  them  when  used  in  connection  with  the 
leasing  of  premises  for  a  certain  business. 
Parker  v.  Selden,  69  Conn.  544,  552,  38  Ati. 
212;  In  re  Curtis-Castle  Arbitration,  64  Conn. 
501,  614,  30  Atl.  769,  42  Am.  St  Rep.  200 ; 
Hildreth  v.  Hartford,  M.  &  B.  Tramway  Co., 
73  Coan.  031,  636,  48  Atl.  963. 

[7]  The  law  does  not  define  the  precise  con- 
dition in  -which  premises  must  be.  In  order 
to  render  them  "ready  for  occupancy."  That 
depends  largely  upon  tbe  purpose  for  which 
the  premises  are  to  be  used.  Different  con- 
ditions of  buildings  would  be  required  to 
render  them  ready  for  occupancy  as  places 
of  residence  and  places  of  business.  These 
premises  were  leased  to  be  used  as  a  moving 
picture  theater.  Just  what  was  required  to 
render  them  ready  for  occupancy  for  that 
purpose,  or  what  constitutes  the  fixtures  of 
a  moving  picture  business,  we  are  unable  to 
say,  except  as  it  appears  from  the  record  be- 
fore us.  The  plaintiffs  did  not  agree  to  fur- 
nish or  construct  fixtures  for  the  moving  pic- 
ture business.  The  lease  expressly  provides 
that  they  shall  be  furnished  by  tlie  lessees. 
It  is  apparent  from  the  language  of  the  lease 
that  the  plaintiffs  were  not  to  make  all  the 
changes  in  the  buildings,  and  construct  the 
appliances  and  fixtures,  necessary  to  enable 
the  lessees  to  at  once  proceed  with  their  ex- 
hibitions at  the  commencement  of  the  term  of 
the  lease,  which  was  to  be  when  the  premises 
were  "ready  for  occupation."  The  lease  by 
its  language  clearly  shows  that  the  parties 
colitemplated  that  alterations  necessary  to 
tbe  actual  conduct  of  this  business  were  to 
be  made  by  the  lessees  at  their  own  expense. 
By  the  words  "ready  for  occupancy"  we 
think  was  meant  that  the  plaintiffs  should 
put  the  premises  in  such  condition  that  the 
lessees  could  take  poteession  and  install,  at 
their  own  expense,  the  fixtures  and  appli- 
ances peculiar  to  the  moving  picture  business 
and  necessary  to  enable  them  to  proceed  with 
their  exhibitions. 

Prior  to  the  making  of  the  virltten  lease,  it 
was  in  effect  understood  and  agreed  between 
the  plaintiffs  and  the  lessees  upon  what  con- 
dition of  the  premises  they  would  be  ready 
for  occupancy  and  the  lessees'  term  began. 
By  such  agreement  they  were  to  be  ready  for 
occupanc^  when  the  building  in  the  rear  was 
constructed  loi^.  the  fEont  building  altered  in 
accordance  with  certain  agreed  plans '  and 
specifications,  .and  so  as  to  connect^  with  the 
rear  building  and  make  with  it  one-  continu- 
ous room;  and  the  building  was  to  be  left 
by  the  plaintiffs  without  a  front  because  it 
was  agreed  that  the  front  "was  one  of  the 
fixtures  of  .the  moving  picture  theater  busi- 
ness," and  was  therefore  to  be  put  in  by  the 
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the  lessees  was  made  prior  to  the  making  of 
the  •written  lease,  and  the  words  "rfeady  for 
occupancy"  and  "alterations  In  the  premises 
that  are  necessary  In  the  conduct  of  their 
huslnesa"  were  presumably  used  to  express 
this  previous  understanding.  It  was  not 
necessary  that  the  lease  should  state  particu- 
larly what  the  plaintiffs  were  required  to  do 
In  order  to  render  the  premises  ready  for 
occupancy.  The  language  of  the  lease  Is  suf- 
ficiently comprehensive  to  Include  the  actual 
Intention  and  previous  understanding-  of  the 
parties  to  It. 

On  the  15th  of  November  the  plaintiffs  bad 
rendered  the  premises  "ready  for  occupancy" 
in  accordance  with  the  meaning  of  those 
words  in  the  lease,  and  to  the  entire  satis- 
faction of  the  lessees.  The  terms  of  the  con- 
tract which  the  defendant  guaranteed  were 
not  altered  by  the  agreement  or  conduct  of 
the  plain tlCCs  and  the  lessees. 

There  Is  no  error  In  the  rulings  or  decision 
of  the  trial  court  The  other  Judges  con- 
curred. 

(U4  Hd.  B74) 

FORMAN  V.  SAFE  DEPOSIT  &  TRUST  CO. 
OF  BALTIMORE  et  al. 

(Court  of  Appeals  of  Blaryland.    Jan.  IS,  1911.) 

1.  Deeds  (8  155*>— Conditiows  Scbseqtjent. 

Provision  in  a  deed  that  the  property  shall 
be  used  only  for  residence  purposes,  that  dwell- 
ings erected  thereon  shall  cost  not  less  than  a 
certain  amount,  and  that  no  liquors-  shall  be 
sold  thereon,  does  not  create  a  condition  subse- 
quent. 

■  [Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ii  488-495 ;   Dec.  Dig.  |  155.*] 

2.  Deeds  (}  173*>— Rkstbiotions  as  to  Usb 
OF  Land. 

A  company  owning  a  tract  of  286  acres 
conveyed  three  parcels  thereof  to  Ll  by  deed, 
describing  them  by  metes  and  bounds,  and  pro- 
viding they  should  be  used  only  for  residence 
purposes,  that  each  dwelling  erected  thereon 
should  cost  not  less  than  a  certain  amount, 
and  that  no  liquors  should  be  sold  thereon.  L. 
conveyed  a  lot  in  said  parcels  to  S.  by  deed 
containing  the  same  provision.  Held  that,  in 
the  absence  of  proof  of  a  general  plan  for  im- 
provement of  the  land  of  tne  company,  and  no 
intention  being  apparent  from  the  deeds  or  in 
acta  or  conduct  of  the  parties  that  the  land 
granted  was  subject  to  any  right  or  easement  in 
lavor  of  the  land  retained,  which  was  subse- 
quently conveyed  without  such  restrictions,  the 
restrictions  were  for  the  benefit  only  of  the 
grantors,  so  that,  all  their  interests  in  the  re- 
maining property  having  been  conveyed,  by 
reason  of  which  they  cannot  enforce  the  re- 
striction, title  of  S.  to  the  lot  is  free  from  the 
restriction. 

[Ed.  Note.— For  other  cases,  sec  Deeds,  Cent 
Dig.  I  548;   Dec  Dig.  I  17a»] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  3.  Nlles,  Judge. 

The  Safe  Deposit  &  Trust  Company  of  Bal- 
timore and  others,  executors,  sold  a  lot  to 
Alexander  A.  Forman,  and  from  an  order  rat- 
ifying and  conflrming  the  sale,  said  Forman 
appeals.     AiBnned. 


Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  THOM- 
AS, PATTISON,  and  URNBR,  JJ. 

German  H.  H.  Emory,  for  appellant  Wil- 
liam M.  Ballou  Kni  Charles  F.  Stein,  for  ap- 
pellees. 

BUREE,  J.  The  appeal  In  this  case  Is 
from  an  order  of  the  circuit  court  of  Bal- 
timore city  by  which  a  sale  of  a  lot  of 
ground  located  at  the  southwest  comer  of 
Edmondson  avenue  and  Eighteenth  street 
In  Baltimore  city  made  by  the  appellees,  as 
executors  of  Warren  H.  Sadler,  deceased,  to 
the  appellant  was  finally  ratified  and  con- 
firmed. 

The  record  shows  that  on  the  4tb  of  April, 
1895,  William  A.  Oal:^  and  others  conveyed 
to  the  Lyndhurst  Improvement  Company  of 
Baltimore  city,  a  corporation,  a  tract  of  land 
containing  286  acres,  more  or  less,  located 
partly  In  Baltimore  city  and  partly  In  Bal- 
timore county,  and  that  on  the  same  day 
that  company  executed  a  purchase-money 
mortgage  on  the  whole  tract  to  the  Guardian 
Security  Trust  &  Deposit  Company  of  Haiti- 
more  city  to  secure  an  issue  of  $240,000  of 
6  per  cent  coupon  bonds.  On  September  18, 
18^,  the  company  conveyed  In  fee  to  Esther 
C.  Lambdln  three  parcels  of  said  land,  each 
parcel  being  described  In  the  deed  by  metes 
and  bounds.  The  restriction  complained  of 
In  this  case  is  found  in  the  habendum  clause 
of  this  deed,  and  is  as  follows:  "Provided, 
however,  that  the  property  herein  mentioned 
shall  be  used  only  for  residence  purposes, 
and  that  each  dwelling  erected  thereon  shall 
not  cost  less  than  |4,000  and  further  provided 
that  no  liquors  shall  be  sold  on  the  prem- 
ises." 

By  deed  dated  May  16,  1900,  Esther  C. 
Lambdln  and  husband  conveyed  in  fee  to 
Warren  H.  Sadler  and  wife,  subject  to  the 
same  restriction,  one  of  these  lots  (the  lot 
sold  to  the  appellant),  as  tenants  by  the  en- 
tirety. Mrs.  Sadler  died  before  her  husband, 
and  by  operation  of  law  he  became  the  sole 
owner  of  the  lot  subject  to  the  legal  effect 
if  any,  of  the  restriction  mentioned.  The 
sole  claim  made  by  the  appellant  is  that  the 
title  to  the  lot  is  now  subject  to  the  operation 
and  effect  of  the  restrictive  covenant  con- 
tained in  the  deeds  from  the  Lyndhurst  Com- 
pany to  Mrs.  Lambdln  and  from  Mrs.  Lamb- 
din  and  husband  to  Sadler  and  wife,  and  that 
either  of  said  grantors  could  enforce  that 
covenant  against  him  as  the  grantee  of  the 
lot  The  only  question,  therefore,  presented 
by  this  appeal  is:  Can  the  appellees  convey 
to  the  appellant  a  title  to  the  lot  sold  free  and 
clear  of  the  restrictions  imposed  by  the  deeds 
referred  to  as  to  the  mode  of  Improvement 
and  use  of  the  property? 

[1]  This  restriction  did  not  create  a  condi- 
tion subsequent  It  has  been  held  repeatedly 
by  decisions  of  this  court  and  elsewhere  that 
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words  In  a  grant  Indicating  the  ns«  to  which 
proi)erty  Is  to  be  applied  do  not  of  themselves 
create  a  condition  snbsequent  Kllpatrld:  ▼• 
Baltimore,  81  Md.  195,  31  AO.  805,  27  L.  R. 

A.  643,  48  Am.  St  Rep.  509 ;  Faith  v.  Bowles, 
88  Md.  13,  37  Ati.  711,  63  Am.  St.  Rep.  489; 
Baltimore  City  v.  Day,  89  Md.  555,  43  Atl.  798. 

It  Is  shown  that  the  Lyndhurst  Improve- 
ment Company  sold  and  conveyed  In  fee  to 
varlons  i)ersons  parcels  of  the  tract  without 
restrictions  of  any  kind,  and  that  the  restric- 
tion found  in  the  deed  to  Mrs.  Lambdln  is 
the  only  one  imposed  by  the  company  In  any 
of  its  conveyances.  The  mortgage  to  which 
we  have  referred  was  foreclosed,  and  all  the 
property  owned  by  the  Lyndhurst  Company 
at  the  date  of  the  foreclosnre  was  sold  free 
and  clear  of  any  restrictions.  The  evidence 
shows  that  Mrs.  Lambdln  in  dealing  with  the 
property  acquired  under  the  deed  from  the 
Lyndhurst  Company  violated  and  disregard- 
ed the  restrictions  in  important  respects. 
She  sold  unimproved  portions  of  the  property 
without  restrictions,  and  Improved  other  por- 
tions by  erecting  dwelling  houses  costing  less 
tlian  $4,000,  which  she  sold  free  ot  the  re- 
strictions. Mrs.  Lambdln  has  disposed  of  all 
the  property  acquired  by  the  deed  of  Septem- 
ber 18,  1899,  from  the  Lyndhurst  Company, 
except  possibly  a  strip,  not  connected  in  any 
way  vrlth  the  lot  sold  in  these  proceedings, 
1  foot  wide  and  110  feet  long.  Upon  this 
state  of  facts  we  have  no  difficulty  in  affirm- 
ing the  decree  of  the  lower  court  The  law 
iqwn  the  subject  of  restrictive  covenants 
affecting  real  estate  lias  been  fully  treated 
in  cases  in  this  court  Thurston  v.  Mlnlce, 
32  Md.  487;  Halle  v.  Newbold,  69  Md.  265, 14 
AtL  662 ;  Newbold  v.  Peabody  Heights  Com- 
pany, 70  Md.  499,  17  Ati.  372,  8  L.  R.  A.  579; 
Peabody  v.  Willson,  82  Md.  186,  32  Atl.  386, 
1077,  36  It.  R.  A.  393 ;  Summers  v.  Beeler,  90 
Hd.  474,  45  Atl.  19,  48  L.  R.  A.  54,  78  Am. 
St  Rep.  446;    Dawson  v.  Western  Maryland 

B.  R.  Co.,  107  Md.  70,  68  Atl.  301,  14  L.  R.  A- 
(N.  S.)  809,  126  Am.  St  Rep.  337. 

[2]  There  Is  nothing  In  the  language  of  the 
two  deeds  (the  deed  from  the  Lyndhurst 
Company  to  Mrs.  Lambdln  and  the  deed  from 
her  and  her  husband  to  Mr.  and  Mrs.  Sadler) 
to  indicate  an  intention  on  the  i)art  of  the 
parties  to  them  to  confev  upon  any  other  per- 
sons a  right  to  enforce  the  restrictions  con- 
tained in  those  deeds,  and  the  acts  and  con- 
dnct  of  the  parties  respecting  the  property 
show  that  no  such  right  was  intended  to  be 
conferred. 

There  are  cases  where  the  covenants  or 
restrictions  Upon  the  use  and  enjoyment  of 
tbe'property  granted,  although  expressed  in 
snch  terms  as  to  be  binding  by  way  of  omi- 
tnict  only  upon  the  parties  to  the  deed,  have 
been  constmed  to  create  a  right  or  interest 
by  way  of  easement  in  the  remaining  land 
of  the  grantor.  But  this  has  been  held  only, 
'^hen  it  api>eara,  by  a  fair  interpretation  of 
the  words  of  the  grant  that  it  was  the  in- 
tent of  the  parties  to  create  or  reserve  a 


right  in  the  nature  of  a  servitude  or  ease- 
ment in  the  prop^ty  granted,  for  the  bene- 
fit of  the  other  land  owned  by  the  grantor, 
and  originally  forming,  with  the  land  con- 
veyed, one  parcel,  snch  right  being  deemed 
appurtenant  to  the  land  of  the  grantor,  and 
binding  on  that  conveyed  to  the  grantee,  and 
the  right  and  burden  thus  created  will  re- 
spectively pass  to  and  be  binding  on  all  sub- 
sequent grantees  of  the  respective  parcels  of 
lands."  Whitney  v.  Railroad  Company,  11 
Gray  (Mass.)  359,  71  Am.  Dec.  715;  Thurs- 
ton V.  Minke,  32  Md.  487.  The  application 
Of  this  doctrine  is  more  frequently  found 
in  cases,  "where  there  is  proof  of  a  general 
plan  or  scheme  for  the  improvement  of  prop- 
erty and  its  consequent  benefit  and  the  cove- 
nant had  been  entered  into  as  a  part  of  a 
general  plan  to  be  exacted  from  all  purchas- 
ers, and  to  be  for  the  benefit  of  each  pur- 
cliaser,  and  the  party  has  bought  with  ref- 
erence to  such  general  plan  or  scheme,  and 
the  covenant  has  entered  into  the  ccmsidera- 
tion  of  his  purchase."  Mulligan  v.  Jordan, 
50  N.  J.  Eq.  364.  24  AU.  543;  Summers  v. 
Beeler,  90  Md.  474,  4S  AtL  19,  48  L.  R.  A. 
54,  78  Am.  St  R^.  446;  Newbold  v.  Pea- 
body Heights  Company,  supra;  Peabody 
Heights  Company  v.  Willson,  supra. 

In  the  case  of  EUiston  v.  Reacber  (1908)  2 
Ch.  D.  374,  the  court,  throngh  Justice  Par- 
ker, lays  down  the  following  rule  as  to  the 
enforcement  of  restrictive  covenants  by  pur- 
chasers inter  sese:  "It  must  be  proved  (1) 
that  both  the  plaintiffs  and  the  defendants 
derive  title  under  a  common  vendor;  (2)  that 
previously  to  selling  the  lands  to  which  the 
plaintiffs  and  defendants  are  respectively  en- 
titled the  vendor  laid  out  his  estate,  or  a 
defined  portion  thereof  (including  the  land 
purchased  by  the  plaintiffs  and  defendant 
respectively),  for  sale  in  lots  subject  to  re- 
strictions Intended  to  be  imposed  on  all  the 
lots,  and  which,  tfaongb  varying  in  details  as 
to  particular  lots,  are  consistent  and  consist- 
ent only  with  some  general  scheme  of  devel- 
opment; (8)  that  these  restrictions  were  in- 
tended by  the  common  vendor  to  be  and  were 
for  the  benefit  of  all  the  lots  Intended  to 
be  sold,  whether  or  not  they  were  so  In* 
tended  to  be  and  were  for  the  benefit  of  oth- 
er lands  retained  by  the  vendor;  and  (4) 
that  both  the  plaintiffs  and  the  defendants, 
or  their  predecessors  in  title,  purchase  their 
lots  from  the  common  vendor  upon  the  foot- 
ing that  the  restrictions,  subject  to  which 
the  purchases  were  made,  were  to  inure  for 
the  benefit  of  the  other  lots  included  in  the 
general  scheme,  whether  or  not  they  were 
also  to  inure  for  the  benefit  of  other  lands 
retained  by  the  vendors.  If  these  four  points 
be  established,  I  think  that  the  plaintiffs 
would  in  equity  be  entitled  to  enforce  the 
restrictive  covenants  entered  into  by  the  de- 
fendants or  their  predecessors  with  the  com- 
mon vendor  Irrespective  of  the  dates  of  the 
respective  purchases." 

In  the  case  before  us  there  is  an  entire 
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absence  of  proof  of  any  general  plan  or 
Bcheme  for^tbe  ImproTemeht  of  the  land  of 
tlie  Lyndhurst  Company,  of  wblcb  the  par- 
cels Bold  to  Mrs.  Lambdln  formed  a  part, 
nor  Is  there  any  intention  apparent  from  the 
deed  or  in  the  acts  or  conduct  of  the  parties 
from  which  it  could  be  held  that  the  land 
granted  was  subject  to  any  right  or  ease- 
ment in  favor  of  the  land  retained.  It  fol- 
lows that  neither  the  grantees  of  the  Lynd- 
hurst  Company  nor  of  Mrs.  Lambdln  can 
enforce  this  restriction.  It  would  seem  to  be 
eQually  dear  that  the  Lyndhurst  Company 
cannot  enforce  it,  because  It  has  no  interest 
In  the  property.  That  restriction  was  evi- 
dently Inserted  for  the  benefit  of  the  Lynd- 
hurst Company,  and,  all  its  property  having 
been  sold,  it  has  now  no  standing  in  a  court 
of  equity  to  enforce  the  restriction.  "It  is 
a  fundamental  principal  of  equity  pleading 
that  to  entitle  a  party  to  sustain  a  bill  be 
must  show  an  Interest  in  the  subject  of  the 
suit,  or  a  right  to  the  thing  demanded,  and 
proper  title  to  Institute  the  suit  concerning 
it"     Sellman  v.  Sellman,  63  Md.  S20. 

This  applies  as  well  to  Mrs.  Lambdln  who 
has  disposed  of  all  her  substantial  interest 
in  the  property,  besides,  her  acts  and  con- 
duct in  dealing  with  the  property  by  violat- 
ing and  disregarding  the  material  parts  of 
the  covenant  have  been  such  as  would  estop 
her  to  enforce  the  covenant  against  her  gran- 
tees. There  appears  to  be  no  reasonable 
doubt  that  the  appellees  are  able  to  convey 
the  lot  to  the  appellant  free  from  the  bur- 
den of  the  restriction  complained  of,  and  as 
the  effect  of  this  restriction  upon  the  title 
is  the  only  question  presented  (the  title  in 
other  respects  being  conceded  to  be  free 
from  objection),  the  order  appealed  from  will 
be  affirmed. 

Order  affirmed,  the  costs  to  be  paid  by  the 
appellees  out  of  the  estate  of  Warren  H. 
Sadler,  deceased. 


(U4  Md.  60S) 

STOUFFBR  V.  WOLFKILL. 
(Ooort  of  Appeals  of  Maryland.    Jan.  12, 1911.) 

1.  JuooMENT  (I  713*)— R«B  Judicata— Qoics- 
•novB  CoNci-nDKo. 

The  plea  of  res  judicata  applies  except  in 
special  cases,  not  only  to  the  points  on  which 
the  coart  was  required  by  the  parties  to  pro- 
nounce judgment,  but  to  every  point  which  the 
parties  ustng  reasonable  diligence  might  have 
brought  forward. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  {  1241 ;  Dec  Dig.  |  713.*] 

2.  JUDGMEWT   (5   T13*)— H«8   JtTDICATA— QUKS- 
'     TI0N8  CONCLUDBD. 

Where,  in  a  suit  by  a  claimant  aj^inst  a 
decedent's  estate  for  services  tendered  decedent, 
a  bill  of  particulars  for  $8,900  disclosed  a  credit 
of  $4,677  based  on  a  check  given  by  decedent  to 
claimant,  and  the  check  was  introduced  in  evi- 
dence, and  the  court  in  its  charge,  referred  to 
the  check  as  given  in  evidence,  and  a  credit  on 
the  account  was  allowed  for  the  amount,  a 
judgment  for  claimant  for  a  balance  which  the 


administrator  paid  eondnrfvely  determined  the 
rights  of  claimant  to  the  proceeds  of  the  check, 
and  the  administrator  could  not  relitigate  the 
right  of  daimant  to  the  check. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §{  1234-1241 ;   Dec.  Dig.  i  713.*) 

3.  Girrs  (g  49»)— Inteb  Vivos— Mental  Ca- 
pacity OF  DowoH— Evidence. 

Evidence  held  to  show  that  a  donor  pos- 
sessed mental  capadty  to  make  a  gift  inter  vi- 
vos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  SS  95-100 ;   Dec.  Dig.  {  49.»] 

4.  Gifts  (J  18*)— Inteb  Vivos— Mbntai,  Oa- 
PACITT  of  Donob. 

A  donor  who  knows  that  a  gift  inter  vivos 
operates  to  divest  him  of  all  title  to  the  prop- 
erty, and  to  vest  it  in  the  donee,  possesses  s«if- 
fident  capadty  to  make  a  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  Jll:  Dec.  Dig.  J  18.*] 
6.  Gifts    (|   88*)  — BMdbkok— Bdbden     of 

Pboof. 

Where  a  donee,  by  virtue  of  his  relation 
to  the  donor,  is  able  to  exercise  a  dominion 
over  the  donor,  the  court  will  annul  the  gift, 
unless  the  donee  shows  that  the  transaction  was 
a  righteous  one,  and  that  the  gift  was  the  free 
and  deliberate  act  of  the  donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  74;    Dec.  Dig.  i  38.*] 
6.  Gifts    (f   M*)  —  Bvidenck  —  Burden    or 

Pboof. 

Bvidenoe  held  to  show  that  a  gift  by  a 
donor  to  a  donee  able,  by  virtue  of  the  relations 
existing  between  the  parties,  to  exercise  a  do- 
minion over  him,  was  the  tree  and  deliberate 
act  of  the  donor  essential  to  sustain  the  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
I>ig-  §!  95-100;  Dec.  Dig.  |  49.*] 

Appeal  from  Circuit  Court,  Washington 
County;   M.  L.  Keedy,  Judge. 

Suit  by  Charles  B.  S.  Stouffer,  adminis- 
trator of  Hiram  D.  Stouffer,  deceased, 
against  John  B.  WolfkllL  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Argued  before  BOYD,  O.  J.,  and  BBISCOE, 
PEARCE,  SCHMUCKEK,  BURKE,  THOM- 
AS, PATTISON,  and  URNER,  JJ. 

H.  F.  Wingert  for  appellant  D.  W.  Doub 
and  Charles  D.  Wagaman,  for  appellee^ 

BRISCOE,  J.  This  is  a  bill  In  equity 
brought  in  the  circuit  court  for  Washiugtoa 
county  by  the  appellant  administrator  of 
Hiram  D.  Stouffer  against  the  appellee,  Jobn 
B.  WolfkUl,  acting  as  attorney  in  fact  uii' 
der  a  power  of  attorney,  from  the  appel- 
lant's Intestate,  to  account  for  the  proceeds 
of  a  check  amounting  to  $4,667-07,  which 
it  is  alleged  he  unlawfully  converted  to  bis 
own  use,  and  for  which  he  refuses  to  account 
and  to  pay  over  to  the  appellant  It  ap- 
pears that  Mr.  Stouffer,  a  resident  of  Wash- 
ington county,  died  Intestate  on  or  about 
the  7th  day  of  November,  1908,  i)0SBe8sed  of 
an  estate  of  real  and  personal  property  worth 
over  $60,000.  He  never  married,  and  Icfft  sur- 
viving him  one  brother,  three  sisters,  and  a 
number  of  nephews  and  nieces,  children  of  de- 
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ceased  brotben  anfl  slaters,  as  bis  only  heirs 
at  law  and  distributees.  Tbe  bill  avers  tbat 
on  tbe  24th  of  May  1907,  the  appellee,  a  neph- 
ew of  the  decedent,  was  duly  appointed  an 
attorney  In  fact  of  Blram  D.  Stouffer  by 
an  instmment  In  writing,  and  the  power  of 
attorney  was  recorded  amr  g  the  land  rec- 
ords of  Washington  connty,  and  tbat  at  the 
time  of  the  appointment  Mr.  Stouffer  bad 
on  desposlt  in  tbe  Hagerstown  Bank  of 
Washington  County  the  sum  of  ^,667  In 
cash,  due  and  payable  on  demand.  Tbe  bill 
then  avers  tbat  the  appellee  while  acting  as 
attorney  in  fact  of  Blram  D.  Stouffer  con- 
trlylng  and  conspiring  wltb  a  certain  Mary 
Stonffer  and  a  certain  BarbcCra  Stouffer,  his 
sisters,  wltb  the  design  and  Intent  to  defraud, 
did  unlawfully  procure  bis  signature  to  a 
certain  check  bearing  date  of  June  10,  1907, 
and  payable  to  John  B.  Wolfklll  or  order 
at  the  Hagerstown  Bank  of  Hagerstjwn, 
Md.,  for  tbe  sum  of  $4,667.07.  It  then  al- 
leges that  Hiram  D.  Stouffer  was  advanced 
In  age,  being  over  70  years  old,  and  was  not 
<nily  inflrm  in  body,  but  was  for  a  long  time 
btfore  bis  death  and  at  tbe  time  the  check 
was  signed  enfeebled  and  Impaired  In  mind 
to  such  an  extent  as  to  render  him  unfit  for 
tbe  transaction  of  any  business  and  who]* 
ly  Incapable  of  making  a  valid  deed  or  cmh 
tract;  tbat  he  was  particularly  susceptible 
to  Infinenoes  surrounding  him,  and  residing 
with  Mary  Stonffer  and  Barbara  Stouffer, 
with  Wolfklll  frequently  in  attendance,  bis 
feebleness  and  incapadt?  were  taken  ad- 
vantage of  by  them,  and  he  was  induced, 
Idflnenoed,  and  persuaded  to  sign  tbe  check 
which  was  for  all  moneys  which  he  bad  on 
deposit  at  the  bank,  and  that  the  check  was 
drawn  np  by  Wolfklll ;  that  be  was  helpless 
and  under  tbe  control  and  restraint  of  Wolf- 
klll, Mai7  Stonffer,  and  Barbara  Stouffer, 
and  at  various  times  was  subject  to  crUel 
treatment  at  their  hands.  It  further  avers 
that  the  appellee  after  procuring  tbe  signa- 
ture of  tbe  decedent  to  the  check,  and  while 
acting  as  attorney  In  fact,  on  tbe  18th  of 
June,  1907,  wltb  the  design  and  Intent  to 
dtfrand  did  unlawfully  withdraw  from  the 
bank,  tbe  sum  of  $4,667.07,  and  did  unlaw- 
fully transfer  and  convert  the  same  to  bis 
own  use,  and  refuses  to  account  for  and  pay 
over  tbe  same  to  tbe  appellant,  tbe  repre- 
sentative of  tbe  personal  estate  of  the  de- 
ceased. Tbe  prayer  of  tbe  bill  Is  tbat  tbe 
appellee  be  ordered  and  directed  to  make 
an  accounting  for  tbe  fund  here  in  dispute 
and  tbe  accrued  Interest  thereon  which  be 
unlawfully  withdrew  from  tbe  bank,  and 
unlawfully  transferred  and  converted  to 
bis  own  use.  Tbe  defendant  below,  tbe  ap- 
pellee here,  admits  tbe  allegations  set  out 
In  the  first,  second,  third,  fourth,  elgbUi, 
nlntb,  and  tenth  paragraphs  of  the  amended 
bill,  but  d«iie»  that  while  acting  as  attor- 
ney In  fact  be  contrived  and  conspired  with 
Ifaiy  and  Barbara  Stouffer,  sisters  of  tba 


appdiant's  intestate,  ai  Aarged,  to  defraud 
him.  He  also  denies  tbat  be  unlawfully 
procured  bis  signature  to  tbe  check,  the  pro- 
ceeds of  which  is  here  In  dispute,  but,  on 
tbe  contrary,  asserts  tbat  tbe  check  was  a 
-voluntary  gift  to  him  from  tbe  decedent, 
absolutely  free  from  tbe  Influence  of  any 
design  or  Intent  exercised  either  by  himself, 
or  In  conjunction  with  the  sisters  of  tbe  de- 
ceased, to  defraud,  and  that  the  check  was 
signed  by  the  deceased  In  his  lifetime  of  bis 
own  free  will.  He  admits  the- collection  of 
the  check,  from  tbe  bank,  but  denies  be  pro- 
cured the  signature  to  the  check,  and  also 
denies  tbat  the  money  was  withdrawn  from 
the  bank  with  tbe  design  and  Intent  to  de- 
fraud, or  that  be  unlawfully  ronverted  and 
transferred  to  bis  own  use  tbe  proceeds  of 
tbe  cheds. 

The  theory  of  tbe  defendant's  case — that 
Is,  tbe  giving  and  cashing  of  the  check — Is 
fully  set  out  In  detail  in  the  sixth  paragraph 
of  tbe  defendant's  answer,  which  we  wUl 
here  Insert.  He  avers:  Tbat  tbe  two  sis- 
ters of  the  deceased  were  never  married,  and 
they  made  their  home  with  their  brother 
for  many  years.  Tbat  about  tbe  year  1881, 
when  the  respondent  was  about  seven  years 
of  age,  Hiram  D.  Stonffer,  who  was  the 
brother  of  this  respondent's  mother,  request- 
ed the  parents  of  this  respondent  tbe  priv- 
ilege of  taking  this  respondent  into  bis  home 
and  there  care  for  him,  and  agreed  tbat  this 
respondent  should  be  well  paid  for  such 
services  as  he  would  render  to  his  said  un- 
cle. Tbat  thereupon  this  respondent  did  go  to 
live  with  bis  uncle,  and  did  render  many  and 
valuable  services  to  him  from  tbat  time  un- 
til tbe  day  of  bis  death  on  or  about  the  7th 
day  of  November,  A.  D.  1908,  a  period  of 
more  than  27  years.  Tbat  after  bis  nncle's 
death  he  filed  wltb  tbe  orphans'  court  for 
Washington  county  an  account  for  the  serv- 
ices. That  the  account  was  passed  and 
docketed  by  the  court,  and  tbat  amongst 
other  credits  allowed  on  said  account  Is  the 
said  sum  of  $4,667.07,  the  proceeds  of  the 
check.  Tbat  subsequently  thereto  this  re- 
spondent brought  suit  In  tbe  circuit  court 
for  Washington  county  against  Charles  B. 
S.  Stouffer,  administrator  of  Hiram  O. 
Stouffer,  deceased  (the  complainant  In  this 
cause),  on  the  accodnt,  and  filed  In  said  suit 
a  bill  of  particulars,  and  tbe  sum  of  $4,667.- 
07  Is  allowed  as  a  credit  in  said  bill  of  par- 
ticulars. That  Charles  E.  S.  Stouffer,  ad- 
ministrator, filed  the  general  issue  pleas 
and  pleas  of  limitation  to  tbe  action,  where- 
upon Issue  was  Joined  and  the  cause  came 
on  for  trial,  and  was  submitted  to  the  court 
and  a  Jury  for  trial  In  the  circuit  court  for 
Washington  county.  Testimony  was  offered 
in  behalf  of  both  the  plaintiff  and  defend- 
ant in  the  cause,  and  the  drcumstances  sur- 
rounding tbe  drawing  and  delivering  of  tb» 
check  for  $4,667.07  were  inquired  into.  ThA 
sisters,  Mary  Stouffer  and  Barbara  Stouffer,. 
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who  were  preeent  at  tbe  time  tbe  cbeck  was 
drawn  and  delivered,  were  both  on  the  wlt- 
itees  Btand,  and  were  examined  In  chief  and 
cross-examined  In  regard  to  the  check,  and 
at  the  conclusion  of  the  testimony  the  court 
Instructed  the  Jury  by  granting  but  one 
prayer  In  the  cause,  a  certified  copy  of 
which  prayer  Is  herewith  filed  as  part  here- 
of. After  argument  by  attorneys  for  plain- 
tiff and  defendant,  the  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  the  sum  of  $1,760. 
Upon  this  verdict  a  Judgment  was  subse- 
quently entered  by  the  court,  and  has  since 
been  paid  and  satisfied  by  the  defendant  in 
that  case,  who  is  now  the  plaintiff  In  this 
cause. 

This  respondent  further  shows  that  prior 
to  the  time  when  Hiram  D.  Stouffer  drew 
the  check  he  had  frequently  expressed  his 
intention  and  desire  to  give  a  large  portion 
of  his  property  to  this  respondent  in  com- 
pensation for  the  services  rendered  him; 
that  on  tbe  day  before  the  check  was  drawn 
he  examined  liis  bank  book  to  ascertain  the 
amount  of  the  balance  on  deposit  to  his 
credit,  and  also  requested  his  sister,  Bar- 
bara Stouffer,  to  make  a  like  examination, 
and  when  be  bad  ascertained  the  full 
amount  thereof,  he  sent  for  tills  respond- 
ent, who  came  to  litm,  and  then,  in-  tbe  pres- 
ence of  his  two  sisters,  gave  to  this  re- 
spondent tbe  said  check,  and,  being  sick  at 
the  time,  stated  in  substance  as  he  delivered 
the  check  tliat  be  would  give  him  tliat,  or 
he  (meaning  this  respondent)  might  not  get 
anything ;  that  the  act  was  a  free  and  vol- 
untary act  done  without  tbe  solicitation  or 
infiuence  of  this  respondent,  and  was  tbe 
consummation  in  part  at  least  of  a  long-cher- 
ished desire  and  frequently  expressed  in- 
tention to  reward  this  respondent  for  the 
services  wlilcb  had  so  long  and  faithfully 
been  rendered  by  bim,  whom  he  had  taken 
Into  his.  home  when  of  tender  years,  and 
upon  whom,  in  the  absence  of  d^ildren  of 
his  own,  be  had  bestowed  his  affection. 

It  will  thus  be  seen  what  are  the  con- 
tentions of  the  respective  parties,  upon  the 
record,  and  what  are  the  questions  present- 
ed here  for  review.  Concisely  stated,  the 
appellant  alleges,  first,  tbe  want  of  sanity 
and  mental  capacity  on  tbe  part  of  the  al- 
leged donor  at  the  time  of  the  giving  of  the 
check,  and  that  he  at  the  time  was  inca- 
pable of  making  a  valid  gift  of  the  check  to 
the  donee;  second,  deception,  fraud,  impo- 
sition, and  undue  influence  practiced  npon 
bim  by  the  appellee  and  by  the  two  aunts, 
sisters  of  tbe  decedent;  and,  thirdly,  the 
confidential  relations  of  the  parties  were 
such  as  to  admit  of  improper  dominion  and 
undue  influence,  and  there  is  no  evidence 
that  the  decedent  bad  proper  and  independ- 
ent advice  in  making  the  gift  of  the  check. 

Tbe  appellee  also  relies '  and  Insists  upon 
the  plea  of  res  Judicata,  because  tbe  mat- 
ters in  dispute  were  settled  and  adjudicated 
in  the  law  case  between  the  same  parties 
In  the  circuit  court  for  Washington  county, 


where  the  chedc,  and  tbe  proceeds  thereof, 
were  determined  to  be  the  property  of  tbe 
appellee,  and  a  credit  given  the  appellant 
in  tbe  trial  of  that  case ;  and,  secondly,  that 
the  giving  and  receiving  of  tbe  check  was 
a  free^  voluntary,  and  unbiased  act  of  tbe 
decedent,  and  constituted  a  valid  and  bona 
flde  gift  inter  vivos.  Consequently,  the  pro- 
ceeds of  tbe  check  is  bis  at>solute  property. 

It  is  clear  we  think,  from  an  examination 
of  the  evidence  set  out  in  the  record  of  this 
case  that  the  appellant  has  entirely  failed 
to  sustain  the  allegations  of  his  bill,  and  is 
not  entitled  to  the  relief  sought  thereby.  In 
the  first  place,  if  the  validity  of  the  check 
and  its  proceeds  were  fully  and  finally  gone 
into  and  determined  in  tbe  trial  and  Judg- 
ment of  the  lawsuit,  then  that  is  the  end 
of  the  matter,  and  the  appellant  is  precluded 
from  raising  that  question  in  this  suit,  or 
to  open  the  same  subject  of  litigation  t>e- 
tween  the  same  parties  in  another  suit. 

[1]  The  law  is  well  settled  that  tbe  plea 
Of  res  adjudlcata  applies,  except  in  special 
cases,  not  only  to  the  points  upon  which  the 
court  was  required  by  tbe  parties  to  form 
an  opinion  and  pronounce  a  Judgment,  bnt 
to  every  point  which  properly  belonged  to 
the  subject  of  litigation,  and  which  the  par- 
ties, even  using  reasonable  diligence,  might 
have  brought  forward  at  the  time.  Hender- 
son V.  Henderson,  3  Hare,  115 ;  Marine  Bank 
V.  HeUer,  94  Md.  216,  60  AU.  621;  Rogers, 
Brown  &  Co.  v.  Nat  Bank,  S3  Md.  613,  40 
Atl.  848;  Belolt  v.  Morgan,  T  WaU.  619,  19 
li.  Ed.  205;  Trayhem  t.  Colbnm,  66  Md. 
278,  7  Atl.  450.  In  Aurora  v.  West,  7  WaJL 
102,  19  L.  Ed.  42,  it  was  said,  where  every 
objection  urged  in  the  second  suit  was  open 
to  the  party  within  the  legitimate  scope  of 
the  pleadings  in  tbe .  first  suit,  and  might 
have  been  presented  in  that  trial,  the  mat- 
ter must  be  considered  as  having  passed  in 
rem  Judicatam,  and  former  Judgment  in  sach 
case  is  conclusive  between  the  parties. 

[2]  Now,  it  cannot  be  doubted  that  the 
check  was  allowed  as  a  credit  upon  the  ac- 
count in  tbe  suit  of  the  appellee  against  the 
appellant  in  the  law  case  for  services  render- 
ed bim  in  Ills  lifetime.  Judge  Keedy,  who  sat 
in  tbe  law  case,  and  also  in  this  case,  says  in 
his  very  full  and  carefully  prepared  opinion 
set  out  in  tbe  record  that  there  was  on  De- 
cember 7th  a  bill  of  particulars  filed  in  the 
case,  giving  a  credit  thereon  of  the  sum  of 
$4,667.07,  does  not  seem  to  admit  of  any 
doubt,  that  the  che<ic  was  in  evidence  be- 
fore the  Jury,  and  that  the  court's  instruc- 
tion to  the  Jury  refers  to  the  check,  and 
says,  "Given  in  evidence."  In  the  law  case 
the  Judgment  was  for  the  appellee  for  the 
sum  of  $1,750  on  an  account  of  $8,900.83. 
and  it  appears  from  the  bill  of  particulars 
filed  in  the  case  that  a  credit  of  "1907 — June 
by  check,  $4,667.07,"  was  entered  thereon. 
It  seems  therefore  clear  to  us  to  now  allow 
the  appellants  to  recover  the  proceeds  of 
this  cheek  would  be  to  reopen  the  contro- 
versy  in  tne  law  case  without  an  appeal 
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from  the  Judgment  entered  tbereln,  and  to 
now  hold  that  the  credit  was  not  properly 
allowed.  This  wonld  be  In  violation  of  all 
the  eetabUahed  precedents,  controlling  like 
cases,  and  destroy  the  conclusiveness  of  Judg- 
ments and  decrees  between  the  parties.  In 
Albert  v.  Hamilton,  76  Md.  309,  It  was  said: 
"It  Is  not  In  the  power  of  a  party  to  spilt 
up  a  litigation  Into  portions,  and  bring  them 
before  a  court  of  Justice  for  adjudication 
in  successive  suits."  State  v.  Brown,  64  Md. 
204,  1  Atl.  54,  6  Atl.  172.  But,  assuming 
that  the  verdict  and  Judgment  in  the  case 
at  law  is  not  conclusive  on  this  appeal  and 
cannot  operate  In  the  nature  of  an  estoppel 
in  this  case,  still  we  entertain  no  doubt  as 
to  the  proper  conclusion  on  its  merits. 

[3]  The  pro6f  shows  that  Mr.  Stouffer  was 
capable  and  competent  to  understand  and  to 
know  the  nature  of  his  act  when  he  signed 
the  dieck.  While  his  health  was  impaired, 
I>r.  J.  McPherson  Scott,  his  family  physician, 
testified  that  he  visited  him  on  the  'Sth,  eth, 
and  12th  of  June,  1907,  and  at  that  time  he 
was  capable  of  executing  a  valid  deed  or 
contract.  The  testimony  of  the  two  sisters^ 
Barbara  E.  and  Mary  L.  Stouffer,  was  to 
the  same  effect,  and  they  were  t>ositive  and 
explicit  that  the  decedent  was  capable  of 
giving  the  check,  and  knew  what  he  was 
doing.  They  were  both  witnesses  to  the 
transaction,  and  state  In  detail  the  reasons 
given  by  him  for  the  giving  of  the  check. 
They  also  testified  that  he  was  a  man  of 
strong  will  power  and  not  easily  influenced. 
In  Gherbonnler  v.  Bvltts,  66  Md.  276,  it  Is 
said:  "In  determining  whether  an  owner 
in  disposing  of  his  property  by  way  of  gift 
has  done  so  with  a  sound  mind,  and  in  the 
exercise  of  his  own  deliberate  will,  not  only 
his  condition  at  the  time  of  the  execution  of 
the  Instrument  and  the  drcumstancea  of 
the  act  of  the  execution  itself,  are  to  be  con- 
sidered, but  also  his  previous  life,  habits, 
and  relation  to  others,  so  as  to  ascertain  the 
natural  and  probable  objects  of  his  bounty, 
and  especially  to  discover  his  settled  pur- 
pose. If  any  he  had,  In  regard  to  the  disposal 
of  his  estate."  There  is  no  legal  and  suffi- 
cient evidence  In  the  record  to  show  that 
dec^tlon,  Imposition,  or  fraud  were  prac- 
ticed by  any  one  to  induce  the  decedent  to 
make  the  gift  of  the  check,  but,  on  the  con- 
txary,  the  proof  is  clear  and  full  to  the  ef- 
fect that  the  gift  was  the  free,  voluntary, 
onbalsed,  and  deliberate  act  of  the  donor, 
and  that  the  transaction  was  a  righteous  one. 

[41  The  test  in  this  class  of  cases  is 
that  he  (the  donor)  Icnew  that  the  gift  it- 
self operated  to  divest  him  of  all  title  to 
the  property  and  vest  It  in  the  donee.  Zim- 
merman V.  Bltner,  79  Md.  125,  28  AtL  820; 
1  Story's  Eq.  Jnr.  S23. 

[i]  Lord  Bomilly  in  Cook  t.  Lamotte,  15 
Bear.  230,  declared  the  rule  to  be,  where 
tiloae  relations  exist  by  means  of  which  a 
person  Is  able  to  exercise  a  dominion  over 
another,  the  court  will  annul  the  transaction 


under  which  a  person  possessing  that  power 
takes  a  benefit,  unless  he  can  show  that 
the  transaction  was  a  righteous  one.  Whit- 
rldge  V.  Whltrldge,  76  Md.  73,  24  Atl.  645; 
Davis  V.  Denny,  94  Md.  392,  50  Atl.  1037; 
Brown  v.  Ward,  53  Md.  387,  36  Am.  Rep.  422. 

[6]  We  think  the  burden  of  proof  cast  up- 
on the  appellee  by  the  rule  of  law  established 
by  the  foregoing  cases  has  been  fully  met 
by  the  evidence  in  this  case.  The  appellee's 
testimony  and  the  averments  of  the  answer 
are  corroborated  and  supported  In  a  most 
satisfactory  manner  by  the  testimony  of  Bar- 
bara B.  and  Mary  StoulTer,  witnesses  who 
were  testifying  against  their  interest  because 
they  were  heirs  at  law  of  the  intestate.  Be- 
sides this,  the  declaration  of  the  Intestate 
at  the  time  he  gave  the  check  to  the  appellee 
that,  "if  I  don't  give  you  that,  you  might 
not  get  anything,"  or,  "if  he  didn't  give  him 
that,  maybe  he  wouldn't  get  nothing,"  shows 
his  Intention  of  providing  for  him  in  a  finan- 
cial way  and  the  want  of  Imposition  or  co- 
ercion on  the  part  of  the  appellee.  The  re- 
lation and  devotion  of  the  parties  for  over 
28  years  shed  considerable  light  upon  the 
transaction,  and,  together  with  all  the  sur- 
rounding circumstances  of  the  case,  should 
make  a  court  hesitate  long  before  granting 
the  relief  sought  by  the  bill  in  this  case,  and 
annul  a  transaction  satisfactorily  appearing 
to  be  the  uninfiuenced,  deliberate,  and  intel- 
ligent act  of  the  donor.  In  Hunter  v.  Atkins, 
3  Myle  &  Keene,  113,  It  Is  said.  If  on  such 
grounds  a  contract  so  prepared  and  executed 
Is  to  be  set  aside,  few  assuredly  of  the  acts 
of  men  dealing  with  their  own  affairs  are 
safe  and  the  law  which  enables  all  who  are 
of  sound  mind  to  dispose  of  their  property 
no  longer  exists.  And  In  Zimmerman  v.  Frn- 
shour,  108  Md.  115,  69  AO.  796,  16  L.  R.  A- 
(N.  8.)  1087,  it  is  said:  "No  law  that  to  toler- 
able among  civilized  men  can  ever  forbid 
such  a  transaction,  a  gift  from  a  client  to 
a  valued  attorney,  provided  he  be  of  sound 
mind,  and  there  to  nothing  to  show  that  de- 
ception was  practiced,  or  that  the  attorney 
availed  himself  of  his  situation  to  withhold 
knowledge  or  exercise  any  influence  advan- 
tageous to  himself." 

But  thto  to  not  all.  It  appears  that  after 
the  trial  of  the  lawsuit,  and  after  the  pro- 
ceedings in  thto  case  had  been  instituted, 
all  of  the  persons  (seven)  Interested  in  the 
estate  of  Hiram  D.  Stouffer,  except  the  ap- 
pellant, who  represMits  a  one-seventh  Inter- 
est therein,  and  one  Clinton  Stouffer,  who 
is  entitled  to  a  one-fourteenth  interest,  peti- 
tioned the  orphans'  court  of  Washington 
county  to  rescind  an  order  previously  passed 
to  prosecute  the  collection  of  the  claim 
against  the  appellee  on  account  of  the  check 
here  in  dtopute.  The  tenth  paragraph  of 
the  petition  to  In  these  words:  "Tour  petl- 
tlonen  show  that  they  are  fully  sattofled 
and  convinced  of  the  bona  fides  of  John  B. 
WoIfkiU  In  taking  and  receiving  the  check 
hereinbefore  mentioned  and  of  the  free,  un- 
constrained, and  deliberate  intention  of  Hi- 
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ram  D.  Stontfer  to  give  to  John  B.  WoUkfll 
tbe  check  and  the  proceeds  thereof  as  his 
absolute  property,  and  they  further  show 
that  the  equity  cause  has  been  filed  against 
John  B.  Wolfkfll  for  the  purpose  of  vexing 
and  harrasslng  him,  and  that  It  can  result 
In  no  benefit  to  the  estate  of  Hiram  D.  Stouf- 
fer,  deceased,  but  wUl  serve  only  to  make 
additional  costs  and  oonhsel  fees  to  be  paid 
out  of  the  estate  and  is  an  attempt  to  exe- 
cute threats  heretofore  made  by  Charles  B. 
8.  Stouffer,  administrator  as  aforesaid,  to 
spend  tbe  entire  personal  estate  of  his  de- 
cedent In  litigation,  unless  this  honorable 
court  grants  the  relief  herein  prayed." 

And  in  the  third  paragraph  It  Is  stated 
that  at  the  trial  of  the  suit  at  law  all  the 
matters  In  dispute  between  (Tharles  E.  S. 
Stouffer,  administrator  as  aforesaid,  and 
John  B.  WolfkiU,  were  put  In  issue  and  the 
proceeds  of  the  check,  to  wit,  the  sum  of 
$4,667.07,  were  allowed  as  a  credit  upon  the 
account  sued  on. 

As  to  the  rulings  upon  the  exceptions  to 
the  testimony,  we  find  no  such  error  as  prej- 
udiced the  appellant's  case.  Under  the  facts 
and  circumstances  of  the  case,  the  testimony 
was  relevant  and  admissible. 

It  follows  from  what  has  been  said  that 
we  regard  the  proof  In  this  case  as  fully 
measuring  up  to  the  requirements  of  the 
law  to  constitute  a  valid  gift  Inter  vivos 
between  the  appellant's  Intestate  and  the  ap- 
pellee, and,  without  further  prolonging  this 
opinion,  the  decree  of  the  circuit  court  of 
Washington  county,  holding  that  the  appel- 
lant is  not  entitled  to  the  relief  sought,  and 
dismissing  his  bill,  wlU  be  affirmed. 

i^ecree  affirmed  and  bill  dismissed,  with 
costs  to  the  appellee. 


(U4  Ud.  6G9) 

LBIVINESS  et  al.  t.  CONSOLIDATE©  GAS, 

ELECTRIC  LIGHT  &  POWER  CO. 

OP  BALTIMORE  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  13,  1911.) 

1.  CoBPORATioNS  (I  1 56*)— Capital  Stock— 

Pbefebrkd  Stock— Lien. 

The  lien  of  preferred  stock  issued  tinder 
Code  Pub.  Gen.  Laws  1904,  art.  23,  {  408,  pro- 
viding that  preferred  stock  shall  constitute  a 
Hen  on  the  franchises  and  property  of  the  cor- 
poration, may,  though  no  way  is  provided,  be 
released  in  a  proceeding  in  which  the  stock- 
holders or  their  trustee  have  been  summoned, 
when  for  the  benefit  of  tbe  corporation,  for  a 
preferred  stockholder  has  -all  the  rights  of  a 
common  stockholder  and  as  his  income  from 
the  stock  depends  upon  the  welfare  of  the  cor- 
poration, it  may  become  necessary  that  tbe 
property  of  the  coiporation  may  be  freed  from 
the  incident  of  his  lien. 

rE!d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  166.*] 

a  Eqttitt   (I  97»>— Pabtub— Dbpbnhahtb— 
Rkfresektaxion. 

Where  many  hundreds  of  preferred  stock- 
holders had  &  lien  on  the  assets  of  a  corpora- 
tion, and  it  would  be  impracticable  to  bring  all 
into  coart,  and  the  sale  at  certain  property  dis- 


charged from  the  Ken  would  be  of  great  benefit 
to  the  corporation,  the  interests  of  tbe  stock- 
holders bemg  common,  one  or  more  may  be  mad* 
representative  defendants  for  the  whole,  and  » 
suit  against  them  will  relieve  the  property  o< 
the  lien  of  the  other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  f  257;    Dec.  Dig.  f  97.»] 

8.  Corporations  (|  166*)— Revitw- R«v«b8- 

Al/— Partibs— Tkustms. 

While  in  an  action  to  relieve  tiie  property 
of  a  corporation  of  the  lien  of  numerous  pre- 
ferred stockholders,  the  court  should  ordinarily 
appoint  a  trustee  to  join  in  the  deed  to  tbe 
purchaser  to  release  tbe  lien,  and  to  receive  the 
money  for  application  or  reinvestment,  where 
the  stockholders'  interests  are  substantially  pro- 
tected by  another  trustee,  the  judgment  will 
not  be  reversed  for  failure  to  appoint  a  special 
one. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  166.*] 

4.  COBPOBATIONS   (t    158*)— CaPITAIi    Stook— 

Pbefebbed  Stock— Lien. 

Preferred  stock  issued  under  Code  Pub. 
Gen.  Laws  1904,  art.  23,  {  408,  providing  that 
stockholders  shall  have  a  lien  upon  the  fran- 
chises and  property  of  the  corporation  carries 
with  it  a  lien  upon  all  the  property  of  the  cor- 
Ijoration,  and  is  not  intended  merely  to  control 
the  distribution  of  assets  of  the  corporation,  in 
the  event  of  its  insolvency  or  dissolution. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Dec.  Dig.  {  156.*] 

6.  SPBCino  Performanck  (i  134*)— Pebsonb 

Entitled  to  Costs. 

Where  a  corporation  entered  into  a  con- 
tract for  the  sale  of  land  which  was  subject  to 
a  lien  of  preferred  stock,  under  Code  Pub.  Gen. 
Laws  1904,  art.  23,  i  408,  the  corporation,  and 
not  a  purchaser,  should  be  required  to  pay  the 
costs  of  a  suit  for  the  specific  enforcement  of  the 
contract,  where  such  an  action  was  necessary 
to  relieve  tbe  land  from  the  lien  of  preferred 
stockholders. 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance, Dec.  Dig.  t  134.*] 

Appeal  from  circuit  Court  No.  2  of  Baltt> 
more  City;   Henry  Stockbrldge,  Judge. 

Suit  by  the  Consolidated  Gas,  Electric  Light 
&  Power  Company  of  Baltimore  and  others 
against  Charles  T.  Levlness,  Jr.,  and  others. 
From  a  judgment  for  complainants,  defend- 
ants appeal.  Decree  reversed  as  to  costs  and 
afllrmed  In  all  other  respects. 

Argued  before  BOYD,  C.  J.,  and  PEARCB, 
SCHMUOKER,  PATTISON,  and  URNER,  JJ. 

Edward  M.  Hammond  and  Joseph  C.  France 
for  appellants.  W.  Calvin  Chestnut,  for  ap> 
pellees. 

tfRXER,  J.  In  this  case  tbe  inquiry  Is 
whether  property,  belonging  to  a  corporation 
and  subject  to  a  statutory  preferred  stock 
lien,  can  be  released  from  that  incumbrance 
for  the  purposes  of  sale  and  reinvestmoit, 
and,  if  so,  what  is  the  proper  procedure  to 
accomplish  such  a  result 

The  suit  was  brought  by  the  appellee,  th« 
Consolidated  Gas,  Electric  Light  &  Power 
Company  of  Baltimore,  for  the  specific  per<- 
formance  of  a  contract  for  the  sale  to  th» 
appellanta  for  $60,000  of  an  unimproved  lot 
of  ground  opon  which  the  principal  offlea  oC 
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the  company  was  formerly  located.  Tbls  lot, 
with  th«  other  corporate  property,  was  sub- 
ject to  the  prior  lien  of  a  mortgage  securing 
a  large  Issne  of  bonds  and  also  to  the  lien 
of  the  preferred  stock  of  the  company  created 
under  section  408  of  article  23  of  the  Code  of 
Public  General  Iaws.  The  mortgage  contains 
a  clause  enabling  the  company,  with  the  con- 
sent of  the  trustee  for  the  bondholders,  to  sell 
any  part  of  the  mortgaged  property  clear  of 
the  mortgage  lien,  the  purchase  money,  how- 
ever, to  be  paid  to  the  trustee,  and  to  be  held 
or  retnTested  as  particularly*  provided.  Such 
consent  has  been  duly  obtained  for  the  sale 
in  question.  .There  Is  no  provision  for  the  re- 
lease of  the  Hen  of  the  preferred  stock  either 
In  the  statute  authorizing,  or  the  Instrument 
directing,  its  Issue.  The  appellants,  as  pur- 
chasers of  the  lot  mentioned,  while  desirous 
to  consummate  the  transactictn,  object  to  the 
title  on  the  ground  that  It  may  not  be  suscep- 
tible of  conv^ance  to  them  discharged  of  the 
lien  of  the  preferred  stock. 

The  vendor  company  was  formed  by  the 
conaoUdatlon  of  two  previously  existing  cor- 
porations. In  the  certificate  of  consolidation 
provision  was  made  for  the  issuance  of  pre- 
ferred stock  in  two  classes,  the  first,  amount- 
ing to  $700,000,'  to  be  known  as  "prior  lien 
preferred  stock,"  and  the  second,  amounting 
to  $11,616,774,  to  be  known  as  "preferred 
stock."  To  the  preferred  stock  of  each  <das8 
a  perpetual  annual  dividend  of  6  per  centum 
was  guaranteed  "out  of  the  profits  of  the 
company."  It  was  provided  tbat  the  holders 
of  preferred  stock,  of  both  classes,  should 
have  "all  the  incidents,  rights,  privileges,  im- 
munities and  liabilities  to  which  the  capital 
stock  of  said  corporation,  or  the  holders 
thereof,  may  be  entitled  or  subject,"  and  that 
this  stock  "shall  be  and  constitute  a  Hen  on 
the  franchises  and  property  of  said  corpora- 
tion, and  shall  have  priori^  over  any  subse- 
quently created  mortgage  or  other  incum- 
brance"; but  it  was  made  "subject  and  sub- 
ordinate" to  any 'mortgages  or  other  liens  al- 
ready existing  upon  the  properties  of  the  con- 
,  Bolldatlng  companies.  The  prior  Hen  prefer- 
red stock  was  given  priority  as  to  dividends 
and  Hens  over  the  other  class  of  preferred 
stock.  Provision  was  made  for  the  redemp- 
tion of  the  stock  at  any  dividend  t)erlod,  after 
notice,  at  $1(^  per  share  for  the  prior  lien 
preferred,  and  $120  per  share  for  the  prefer- 
red, the  par  value  being  $100.  There  are  at 
present  outstanding  Issues  of  the  capital  stock 
of  the  company,  as  follows:  Prior  Hen  pre- 
ferred, $700,000;  preferred,  $6,360,054;  and 
common,  $6,300,034. 

Section  408  of  article  23  of  the  Ckide, 
-wliicta  was  in  force  at  the  time  of  the  issu- 
ance of  the  preferred  stock,  provided  that  any 
Maryland  corporation  having  the  power  to 
Issue  bonds  and  to  secure  tfaem  by  mortgage, 
«r  to  obtain  tatoney  on  mortgage,  might.  In 
Uen  of  tlMMe  methods,  and  In  like  amount, 
isBue  preferred  stock  and-  dispose  of  It  by 
sale  =or  Bobaalpti«nt  tkat  an  agftemeat- tm- 
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der  seal  mlgbt  be  executed  by  the  corpora- 
tion, to  be  acknowledged  and  recorded  in  the 
same  manner  as  conveyances  of  land,  guar- 
anteeing a  perpetual  dividend  of  6  per' centum 
per  annum  on  such  preferred  stock,  out  of 
the  corporate  profits,  before  any  dividend 
should  be  distributed  to  the  other  stockhold- 
ers; that  the  holders  of  the  preferred  stock 
should  have  all  the  incidents,  rights,  privi- 
leges and  immunities  and  liabilities  to  which 
the  capital  stock  of  the  corporation,  or  the 
holders'  thereof,  might  be  entitled  or  subject; 
provided  that  no  corporation  should  exer- 
cise any  power  under  the  section  unless  so 
authorized  by  a  general  meeting  of  the  stock- 
holders; and  that  the  preferred  stock  should 
"be  and  constitute  a  lien  on  the  franchises 
and  property  of  such  corporation,  and  have 
priority  over  any  subsequently  created  mort- 
gage or  other  incumbrance."  This  legisla- 
tion was  repealed  by  chapter  240  of  the  Acts 
of  1908.  As  originally  enacted  by  chapter 
471  of  the  Acts  of  1868  It  provided  for  the 
issuance  of  preferred  stock,  but  did  not 
make  It  a  Hen.  This  latter  feature  was  in- 
corporated by  chapter  474  of  the  Acts  of 
1880.  While  no  such  difficulty  as  the  one 
here  involved  can  arise  as  to  any  issue  of 
stock  since  the  repeal  of  the  statute,  it  is 
apparent  that  the  question  before  us  is  one 
of  great  Importance  to  interests  which  orig- 
inated under  the  law  during  the  28  years  it 
was  in  effect. 

It  appears  without  dispute  from  the  evi- 
dence in  the  record  that  a  sale  of  the  lot 
here  in  question  would  be  adv^tageous  to 
the  company  and  its  stockholders,  and  is 
really  necessary  to  be  made  In  order  that 
the  capital  invested  in  the  proi)erty  may  be- 
come productive.  After  the  removal  of  the 
company's  office  to  a  more  suitable  location 
in  1903  the  building  upon  this  lot  was  va- 
cant until  It  was  destroyed  In  the  conflagra- 
tion of  1904.  Since  that  time  the  lot  has 
been  for  sale  as  It  Is  not  available  for  any 
of  the  company's  purposes.  The  offer  ac- 
cepted from  the  appellants  is  shown  to  be 
fair  and  adequate.  If  the  sale  cannot  be 
consummated  because  of  the  Hen  of  the  pre- 
ferred stock,  the  company  mast  be  Indefi- 
nitely incumbered  with  an  Investment  which 
Is  not  «Mily  unprofitable  but  expensive;  and 
for  the  same  reason  other  unproductive 
properties  shown  by  the  record  to  be  owned 
by  the  company,  representing  an  original  ag- 
gregate cost  of  about  $200,000,  and  retained 
at  a  constant  loss,  must  be  held  by  it  per- 
petually, or  until  the  entire  issue  of  upwards 
of  $7,000,000  of  prefeirred  stock  can  be  re- 
deemed. It  would  be  an  anomalous  situa- 
tion If  a  Hen  provided  for  the  protection  of 
stockholders  should  prove  such  a  serious 
embarrassment  to  the  corporate  body  of 
which  they  are  members,  and  upon  whose 
profitable  operation  they  are  dependent  for 
the  income  value  of  their  stock. 

TOhe  holders  of  tWe  two  classes  of  pref erted 
Btbck  nttmber  more  than  800.    Many  ef  them 
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are  nonresidents  of  Maryland  and  some  re- 
side in  foreign  countries.  It  was  shown 
that  it  wonld  be  so  difficult  and  expulsive, 
and  would  cause  so  much  delay,  to  bring 
them  all  Into  a  proceeding  or  agreement  for 
the  discbarge  of  the  lien  of  the  stock,  as 
to  make  that  course  entirely  impracticable. 

[1]  If  the  Hen  of  the  preferred  stock  were 
represented  by  a  trustee  duly  appointed  for 
the  protection  and  enforcement  of  the  rights 
of  the  stockholder  lienors,  or  if  the  stock 
were  held  by  a  sufficiently  limited  number 
of  persons  to  admit  of  their  being  made  par- 
ties to  a  suit  in  equity,  there  could  be  no 
doubt,  since  the  decision  in  Baltimore  Olty 
V.  United  Rys.  Co.,  108  Md.  71,  69  Atl.  436, 
16  Ia  R.  A.  (N.  S.)  1006,  that  upon  a  proper 
showing  as  to  the  advantage  or  necessity  of 
a  proposed  sale  of  part  of  the  corporate 
property.  In  a  proceeding  to  which  the  stock- 
holders, or  their  trustee,  were  summoned,  a 
decree  could  be  obtained  for  the  release  of 
the  property  from  the  lien,  and  for  the  ap- 
propriation of  the  proceeds  In  sncb  manner 
as  to  subserve  the  interests  of  those  for 
whose  l>enefit  the  security  was  created. 

In  the  case  cited  the  question  was  wheth- 
er a  lot  of  ground  owned  by  the  United 
Railways  Company  conld  be  conveyed  free 
from  the  lien  of  its  Income  mortgage.  The 
sale  of  the  lot  was  beneficial  to  the  company 
and  its  bondholders.  There  was  no  releas- 
ing clause  in  the  income  mortgage  although 
there  was  such  a  clause  In  a  prior  mortgage 
of  the  company's  property.  A  bill  had  been 
filed  by  the  company  against  the  Maryland 
Trust  CompaV,  the  trustee  nnder  the  in- 
come mortgage,  for  the  purpose  of  having 
it  authorized  and  directed  to  release  the 
mortgage,  as  to  the  lot  sold,  upon  condition 
that  the  purchase  money  be  subject  to  the 
trust  of  the  mortgage  and  be  applied,  nnder 
the  authority  of  the  court,  to  the  purchase 
of  other  property  which  would  be  subject 
to  the  Jurisdiction  of  the  court  and  to  the 
lien  of  the  income  mortgage,  or  to  the  pur- 
chase of  bonds  which  were  liens  on  the 
property  prior  to  that  mortgage.  The  court 
was  also  asked  to  retain  Jurisdiction  of  the 
case  and  thereafter  authorize  the  trustee  to 
execute  releases  of  the  lim  of  the  mortgage 
on  such  property  as  the  company  might  sell 
under  the  authority  of  the  court,  when  no 
longer  needed  for  its  railroad  purposes  or 
when  Its  sale  would  be  to  the  advantage  of 
all  parties  interested.  Subsequently  anoth- 
er bill  was  filed  by  the  trustee  under  the 
first  mortgage^  a  holder  of  one  of  the  first- 
mortgage  bonds  and  a  bolder  of  Income 
bonds,  against  the  railway  company,  the 
trustee  imder  the  Income  mortgage  a.-td  a 
number  of  holders  of  income  bonds,  praying 
that  the  trustee  nnder  that  mortgage  be  re- 
quired to  release  the  mortgaged  property 
whatever  ordered  by  the  court  upon  the  pe- 
tition of  the  company,  answer  of  the  trus- 
tee and  testimony,  that  the  purchase  money 
tw  deposited  subject  to  the  order  of   cbe 


court  In  some  trust  company  untU  its  nse 
for  the  purchase  of  other  property,  or  the 
reduction  of  the  prior  Indebtedness,  be  au- 
thorized by  the  court,  and  that  the  case  be 
consolidated  with  the  prior  one  above  men- 
tioned. A  decree  was  passed  for  these  in- 
dicated purposes;  and  later,  upon  proper 
petition,  answer,  and  evidence,  an  order  was 
passed  authorizing  and  directing  the  trus- 
tee under  the  Income  mortgage  to  release 
from  its  lien  the  lot  involved  In  the  case 
we  have  cited.  In  disposing  of  the  ques- 
tion whether  such  an  order  would  protect 
the  purchaser  of  the  lot  against  the  lien  of 
the  mortgage,  the  court  said:  "We  have  no 
doubt  about  the  validity  of  the  order,  and 
are  satisfied  that  the  appellant  can  acquire 
title  to  the  property  free  of  the  lien  of  the 
mortgage  to  the  Maryland  Trust  Company, 
trustee,  as  well  as  of  those  which  contain 
releasing  clauses."  The  proceeding  was  sus- 
tained upon  the  theory  that  the  trustee  un- 
der the  income  mortgage  represented  the 
bondholders  for  whose  security  the  Hen  was 
created,  and  who  were  too  numerous  to  be 
brought  in  as  parties,  and  that  the  release 
of  the  lien  for  the  purposes  of  sale,  when 
reasonably  necessary,  and ,  reinvestment  or 
other  proper  application  of  the  proceeds, 
was  beneficial  to  all  the  parties  Interested. 

It  is  well  settled,  therefore,  that  the  mere 
drcnmstance  that  no  provision  is  made  for 
releases  in  the  Instrument  creating  a  lien  on 
corporate  property  cannot  prevent  a  release 
from  being  eftected  when  it  is  shown  to  be 
to  the  advantage  of  the  parties  and  when 
due  precautions  are  taken  for  safeguarding 
their  rights.  This  principle,  it  is  clear,  must 
be  even  more  readily  applicable  to  the  stat- 
utory lien  nnder  consideration  than  to  a 
lien  created  by  mortgage.  The  preferred 
stockholder,  though  he  holds  a  lien  by  way 
of  special  security,  is  nevertheless  a  mem- 
ber of  the  corporation.  He  has  an  immedi- 
ate and  substantial  interest  in  all  the  cor- 
porate concerns.  He  Is  expressly  Invested 
with  all  the  "incidents,  rights,  privileges. 
Immunities  and  liabilities"  of  a  stockholder* 
His  dividends  are  payable  only  out  of  the 
"profits"  of  the  company.  His  lien  upon  the 
corporate  property  and  franchises  does  not 
make  him  a  mere  creditor,  because  the  thing 
secured  is  not  a  debt  which  can  ever  be  de- 
manded of  the  corporation  during  its  ex- 
istence, but  is  simply  and  exclusively  an 
interest  in  its  capital  stock.  His  relation 
to  the  corporate  body  is  consequently  much 
more  Intimate  than  that  of  the  bondhold- 
er secured  by  its  mortgage,  for  he  is  a 
part  of  the  corporation  itself  and  is  a 
Joint  owner  of  the  capital  represented  by 
the  property  upon  wMch  he  holds  his 
lien.  If  the  company  could  under  proper 
conditions  insist,  as  against  its  mortgagees, 
upon  a  discharge  of  the  incumbrance  aa  to 
property  whose  disposition  is  necessary  for 
the  profitable  management  of  its  affairs,  cer- 
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talnly  such  a  right  could  not  be  denied  with 
respect  to  Its  own  members. 

In  the  present  case,  therefore,  U  we  were 
to  bold  that  the  property  sold  to  the  appel- 
lants ooald  not  be  released  from  the  Uen  of 
the  preferred  stock,  that  conclnslon  woold 
.  have  to  be  based  upon  the  ground,  not  that 
the  corporation  has  no  right  to  bare  it  re- 
leased, under  the  circumstances  indicated  in 
the  record,  but  that  the  relief  to  which  it 
is  clearly  entitled  must  be  withheld  merely 
because  the  parties  Interested  In  the  lien 
are  too  namerons  and  distant  to 'be  sum- 
moned Into  court 

(2]  Wblle  the  general  nrle  undoubtedly  re- 
quires that  all  persons  interested  must  be 
mide  parties  to  any'  proceeding  by  which 
they  may  be  attected,  yet  to  this  rule  there 
are  well-recognized  exceptions  founded  up- 
on considerations  of  practical  convenience 
and  adopted  to  avoid  a  denial  of  Justice. 
These  exceptions  are  thus  stated  in  Story's 
Equity  Pleading,  {  97:  "(1)  Where  the  ques- 
tion Is  one  of  a  .common  or  general  interest, 
and  one  or  more  sue  or  defend  for  the  ben- 
efit of  the  whole ;  (2)  where  the  parties  form 
a  voluntary  association  for  public  or  private 
ptzrposes,  and  those  who  si^e  or  defend  may 
fairly  be  presumed  to  represent  the  rights 
and  Interests  of  the  whole;  (3)  where  the 
parties  are  very  numerous  and  though  they 
have  or  may  have  separate  and  distinct  In- 
terests, yet  it  is  impractical  to  bring  them  all 
before  the  court"  In  discussing  the  excep- 
tions the  learned  author  says:  "It  has  been 
well  observed  that  the  general  rule,  being 
established  for  the  convenient  administration 
of  Justice,  ought  not  to  be  adhered  to  In 
cases  in  which,  consistently  with  practical 
convenience,  it  is  incapable  of  application; 
for  then  it  would  destroy  the  very  purpose 
for  which  it  was  established.  The  excep- 
tions, therefore,  turn  upon  the  same,  princi- 
ple upon  which  the  rule  is  founded.  They 
are  resolvable  into  thl*  either  that  the  court 
must  wholly  deny  the  plaintiff  the  equitable 
relief  to  which  he  is  ^titled,  or  that  the 
relief  must  be  granted  without  making  other 
persons  parties."  "It  is  obvious  that  under 
such  circumstances  the  interests  of  persons 
not  actual  parties  to  the  suit  may  be  in  some 
manner  affected  by  the  decree;  but  the  suit 
Is  nevertheless  permitted  to  proceed  without 
them  in  order  to  prevent  a  total  failure  of 
Justice.  Indeed,  in  most  If  not  In  all  cases 
of  this  sort,  the  decree  obtained  upon  such  a 
bill  will  ordinarily  be  held  binding  upon  all 
other  persons  standing  in  the  same  predic- 
ament, the  court  taking  care  that  sufficient 
persons  are  before  It  honestly,  fairly,  and 
fully  to  ascertain  and  try  the  general  right 
in  contest"    Sections  96,  120. 

Tbe  same  doctrine  was  thus  stated  in 
Wallace  v.  Adams,  204  n.  S.  425,  27  Sup. 
Ct  366  (51  L.  Ed.  547):  "Now  it  is  undoubt- 
edly within  the  power  of  a  court  of  equity 
to  name  as  defendants  a  few  Individuals  who 
are  in  fact  the  representatives  of  a  large 


class  having  a  common  interest  or  a  com- 
mon right — a  class  too  large  to  be 'all  conven- 
iently brought  into  court — and  make  the 
decree  effective  not  merely  upon  those  in- 
dividuals, but  also  upon  the  class  represented 
by  them." 

In  Smith  V.  Swormstedt,  16  How.  303  (14 
L.  Ed.  942),  It  was  said:  "Where  parties  in-, 
terested  In  a  suit  are  numerous  their  rights 
and  liabilities  are  so  subject  to  change  and 
fluctuation  by  death  or  otherwise  that  it. 
would  not  be  possible,  without  very  great 
inconvenience,  to  make  all  of  them  parties, 
and  would  oftentimes  prevent  the  prosecu^ 
tlon  of  a  suit  to  a  bearing.  For  convenience, 
therefore,  and  to  prevent  a  failure  of  Jus- 
tice, a  court  of  equity  permits  a  portion  of 
the  parties  in  Interest  to  represent  the  en- 
tire body,  and  the  decree  binds  all  of  them 
the  same  as  if  all  wa%  before  the  court 
The  legal  and  equitable  rights  and  liabilities 
of  all  being  before  the  court  by  representa- 
tion, and  especially  where  the  subject-mat- 
ter of  tbe  suit  is  common  to  all,  there  can 
be  very  lltUe  danger  but  that  the  interest 
of  all  will  be  properly  protected  and  main- 
tained." 

This  principle  was  recognized  in  Baltimore 
City  V.  United  Rys.  Co.,  supra,  wnere  the 
court  said,  quoting  with  approval  from  15 
Bncyc.  PL  &  Pr.  629:  "The  doctrine  of  vir- 
tual representation  rests  upon  considerations 
of  necessity  and  paramount  convenience,  and 
was  adopted  to  prevent  a  failure  of  Justice." 
It  was  given  practical  effect  in  Diggs  v.  Fi- 
delity &  Deposit  Co.,  112  Md.  60,  75  Atl.  617, 
and  in  the  second  appeal  in  the  same  case, 
reported  In  113  Md.  239,  77  Atl.  599,  under 
the  title  of  Orrldi  v.  Fidelity,  etc.,  Co., 
where  it  was  applied  to  the  very  lien  now 
being  considered.  In  the  first  of  these  cas- 
es one  of  the  questions  related  to  the  issu- 
ance of  bonds  for  refunding  purposes,  after 
the  consolidation,  under  the  previously  ex- ' 
istlng  mortgage  to  which  we  have  referred, 
and  it  was  held  that  the  court  below  could 
authorize  the  issue  after  such  an  amendment 
of  the  proceedings  as  would  bring  before 
It  "in  person  or  by  proper  representation  the 
holders  of  subsequent  liens  upon  the  proper- 
ty." These  liens  Included  that  of  the  pre- 
ferred stock  of  the  consolidated  corporation. 
In  pursuance  of  the  ruling  mentioned,  upon 
the  remanding  of  tbe  cause,  "holders  of  some 
of  both  classes"  of  this  stock  were  made 
parties  for  the  purpose  of  representing  that 
Interest;  and  this  met  with  the  approval  of 
this  court  on  the  second  appeal. 

There  are  numerous  authorities  supporting 
this  doctrine  of  representation,  including 
United  States  v.  "Old  Settlers,"  etc.,  148  U. 
S.  480,  IS  Sup.  Ot650.S7  L.Ed. 509;  Crease 
V.  Babcock,  10  Mete.  (Mass.)  52S;  Hale  v. 
Hale,  146  111.  257,  33  N.  B.  858,  20  L.  B.  A. 
247;  Cassldy  v.  Shlmmln,  122  Mass.  409; 
Blatchford  v.  Ross,  64  Barb.  (N.  X.)  48;  Ba- 
con V.  RobertS(»i,  18  How.  480,  16  L.  Ed. 
499;    Hamlin  T.  Toledo  Co.,  47  U.  8.  App. 
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422,  78  Fefl.  664,  24  C.  0.  A.  271,  36  L,  B.  A. 
826;  Miller's  Eq.  Proc.  If  48,  49;  15  Encyc. 
PI.  &  Prac.  p.  642. 

The  exigencies  of  the  case  before  us  bring 
It  well  within  the  principle  we  have  consid- 
ered, and  we  are  clearly  of  the  opinion  that 
the  lien  of  the  preferred  stockholders  is  dis- 
chargeable as  to  any  particular  part  of  the 
corporate  property  under  a  decree  of  a  court 
of  equity  passed  In  a  proceeding  In  which 
fairly  selected  representatives  of  that  class 
are  made  parties,  and  in  which  the  reasona- 
ble necessity  for  a  sale  Is  alleged  and  proven, 
and  suitable  provision  Is  made  for  the  pro- 
tection of  the  lienors  with  reference  to  the 
appropriation  of  the  proceeds. 

[31  In  such  a  proceeding  the  decree  should 
ordinarily  appoint  a  trustee  to  Join  in  the 
deed  to  the  purchaser,  for  the  purpose  of  re- 
leasing the  lien  of  the  stock,  and  to  receive 
the  purchase  money  for  application  or  rein- 
vestment under  the  direction  of  the  court: 
The  course  of  procedure  adopted  by  the  ven- 
dor corporation  In  the  present  case  was  to 
file  a  bill  for  spedflc  performance  against 
the  vendee  and  to  bring  In  as  coplaintiflF  the 
trustee  under  the  prior  mortgage  and  as  co- 
defendants  some  of  the  preferred  stockhold- 
ers of  both  classes.  The  allegations  of  the 
bill  were  full  and  explicit  as  to  the  necessity 
for  the  sale  and  its  advantages  to  the  compa- 
ny and  its  stockholders,  and  as  to  the  fair- 
ness of  the  sdection  of  the  representative 
defendants.  After  answers  filed,  the  facts 
requisite  for  the  equitable  relief  sought  were 
conclusively  proven.  The  court  below,  how- 
ever, bad  previously  assumed  Jurisdiction 
of  the  trust  under  the  existing  mortgage  on 
the  corporate  property,  to  which  the  lien  of 
the  preferred  stock  was .  subordinate,  and 
had  authorized  the  Fidelity  Trust  Company, 
the  trustee  under  the  mortgage,  to  Join  with 
the  mortgagor  corporation  in  conveying  the 
lot  In  question  to  the  appellants,  and,  there- 
fore. In  the  decree  from  which  this  appeal 
was  taken,  and  which  required  the  specUic 
performance  of  the  contract  of  purchase,  no 
provision  was  made  for  the  aK>ointment  of 
a  trustee  to  Join  in  the  deed  or  to  receive 
the  purchase  money,  but  the  proceeds  of  sale 
were  directed  to  be  paid  to  the  Fidelity 
Trust  Company,  in  the  trust  proceeding  to 
which  we  have  referred,  for  proiwr  disposi- 
tion under  the  order  of  the  court,  this  being 
regarded  as  the  method  by  which  "the  In- 
terests both  of  the  preferred  stockholders 
and  of  the  bondholders  under  the  prior  mort- 
gage could  be  best  protected  and  subserved." 
This  action  would  appear  to  afford  substan- 
tial protection  to  the  appellants  aa  against 
the  lien  of  the  preferred  stock,  and  there 
can  be  no  question  as  to  the  right  of  the 
trustees  under  the  prior  mortgage  to  receive 
the  purchase  money  in  the  first  Instance,  but 
the  appointment  of  a  trustee  for  the  pre- 
ferred stockholders  to  Join  in  the  deed  for 
tbe  purpose  of  releasing  their  lien  woul4 
probably  afford  a  more  etficacious  exonera- 


tion of  tbe  titia  We  do  not  regard  this  of 
sufficient  Importance,  under  all  the  circum- 
stances, to  require  the  remanding  of  the  case; 
but  the  action  Indicated,  If  desired  by  the 
purchasers,  can  be  taken  by  supplemental  de- 
cree. 

[4]  Independently  of  the  principle  of  rep- 
resentation upon  which  we  rest  our  decision, 
fhere  have  been  two  theories  presented  in 
the  argument  upon  which  it  is  suggested  that 
the  sale  in  question  may  t>e  made  free  of  the 
lien  of  the  preferred  stock.  The  first  is  that 
the  lien  is  not  a  fixed  charge  upon  tbe  prop- 
erty of  the  corporation  during  its  active  ex- 
istence, but  is  Intended  only  to  control  the 
distribution  of  its  assets  in  the  event  of  in- 
solvency or  liquidation.  We  have  been  un- 
able to  accept  this  theory,  in  view  of  tbe  ab- 
solute terms  in  which  the  statute  declares 
thAt  the  stock  "shall  be  and  constitute  a 
lien"  upon  the  corporate  franchises  and  prop- 
erty, and  in  view  of  the  conclusion  reached 
by  this  court  in  Heller  v.  Marine  Bank,  89 
Md.  622,  623,  43  Atl.  805  (45  L.  B.  A.  438,  73 
Am.  St  Bep.  212),  where  tfie  nature  of  this 
statutory  Hen  was  discussed,  and  where  It 
was  held  that  "the  so-called  preferred  stock 
is  a  li^i  on  the  company's  franchises  and 
propeity  owned  at  the  time  the  stock  was 
issued,"  but  tliat  "It  could  never  have  been 
the  purpose  of  the  statute  to  attach  the  lien 
to  the  articles  produced  for  sale,  as  such  a 
lien  would  effectually  prevent  any  sale  and 
would  at  once,  as  a  consequence,  stop  the 
very  business  which  the  company  was  organ- 
ized to  conduct"  It  was  for  the  reason 
that  the  lien  was  a  fixed  and  not  a  floating 
charge  on  the  corporate  property  that  It  was 
concluded  that  the  Legislature  must  have  in- 
tended that  "articles  produced  for  sale" 
should  be  exempt  from  its  operation. 

The  second  theory  suggested  is  that  as  tbe 
lien  of  th«  preferred  stock  is  made  expressly 
"subject  and  subordinate"  to  the  first  mort- 
gage, and  as  this  contains  a  provision  for 
the  sale  of  any  of  the  mortgaged  property  by 
agreement  of  the  mortgagor  corporation  and 
the  trustee  for  the  bondholders,  the  lien  of 
the  stock  should  be  regarded  as  liable  to  be 
divested  by  the  exercise  of  this  right  of  sale, 
where,  as  here,  the  agreement  is  actually  ef- 
fected. In  Baltimore  City  v.  United  Bys.  Co., 
supra,  the  same  suggestion  was  made  in  ref- 
erence to  the  lien  of  the  Income  mortgage 
there  under  consideration,  which  was  "subject 
to  the  provisions"  of  the  prior  mortgage  con- 
taining a  releasing  clause;  but  no  opinion 
was  expressed  upon  this  question  as  it  was 
found  not  to  be  essential  to  the  determina- 
tion of  the  casa  Even  if  we  should  here 
hold  that  a  lien  which  Is  made  simply  "sub- 
ject and  subordinate"  to  a  prior  mortgage, 
is  in  the  same  situation  as  if  it  were  re- 
pressed to  be  "subject  to  the  provisions"  of 
the  mortgage,  we  see  no  necessity  for  the 
determination  of  the  question  whether  sucb 
a  stipulation  could  be  effective  to  discharge 
tbe  lien  of  the  preferred  stock,  as  tbe  vlevr 
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we  baye  taken  of  this  case  Is  tnifDclently 
comprehenslye  to  contemplate  sales  of  coi^ 
porate  property  clear  of  such  a  cbarge, 
wbere  the  proceedings  And  proof  Justify 
Bach  action,  regardless  of  the  existence  of 
prior  Hens. 

[S]  The  sale  here  involved  was  made  on 
April  13,  1910,  and  $5,000  of  the  pnrchase 
money  was  paid  at  that  time.  It  was  agreed 
that  the  balance  of  the  price  should  be  paid 
two  months  later  upon  the  conveyance  of  a 
"good  and  merchantable  title  to  the  vendee 
In  fee  simple."  The  decree  below  required 
the  purchaser  to  pay  the  $45,000  balance  of 
the  purchase  money  and  the  costs  of  the  salt, 
bnt  Interest  was  allowed  the  plaintiff  only 
from  the  date  of  the  decree,  and  the  taxes 
on  the  prop^ty  were  directed  to  be  adjusted 
as  of  the  same  date.  The  appellants  nrge 
that  aa  these  proceedings  were  necessary  to 
make  the  title  good  and  marketable.  In  view 
<tf  the  annsnal  'Character  of  the  lien  of  the 
preferred  stock,  they  should  not  be  sub- 
jected to  the  costs  below  or  on  appeal,  and 
they  request  also  that  the  taxes  and  Interest 
be  adjusted  as  of  the  date  of  the  decree  in 
this  conrt  In  our  Judgment  It  Is  equitable, 
under  the  drcnmstances  of  the  case,  that 
the  dispositions  thos  proposed  as  to  the  costs, 
interest,  and  taxes  should  be  adopted,  and 
we  will  decree  accordingly.  The  decree  be- 
low will  be  affirmed  in  all  respects  except  as 
to  tbe  costs,  and  It  will  be  modified  as  to 
the  interest  and  taxes. 

Decree  reversed  as  to  costs,  and  afllrmed 
in  all  other  lesoectB,  with  the  modifications 
as  to  Interest  and  taxes  Indicated  in  the 
opinion,  the  api>ellee,  tbe  Consolidated  Oas, 
Eaectrlc  Light  A  Power  Company  of  Balti- 
more, to  pay  the  costs  above  and  below. 
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Saue. 

Under  a  will  glvins  the  "rest,  residue  and 
remainder,  •  •  f  real,  personal  and  mixed," 
to  peiBona  in  trust,  "to  invest  and  reinvest  said 
rest,  residue,  and  remainder,  •  •  ♦  in  their 
judgment  and  discretion,"  the  power  to  invest 
and  reinvest  extends  to  the  real  estate  so  devis- 
ed, so  that  an  implied  power  to  sell  it  ia  given, 
especially  where  testator's  widow  receives  un- 
der the  will  only  the  income  from  the  trust  es- 
tate 80  given,  and  part  of  the  land  is  unim- 
proved and  unproductive. 

raid.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  243 ;   Dec  Dig.  {  191.»] 

Appeal  from  Xnrcnlt  Court  No.  2  of  Balti- 
more City;    Henry  Stockbrldge,  Judge. 

Suit  by  Annie  BSugenle  Schloendom  and 
another,  trustees,  against  Charles  R. 
Sctuuldt,  for  specific  performance.  BUI  dis- 
missed, and  plaintiffs  appeal.  Reversed  and 
remanded. 


Argued  before  BOTD,  OL  7.,  and  BRISCOE, 
PEARCE,  SCHMUCKBB,  BURKE,  THOM- 
AS, PATTISON,  and  URNBB,  33. 

John  H.  Morgan  and  8.  S.  Field,  for  ap- 
pellants.   Edward  M.  Hammond,  for  appellee. 

PATTISON,  J.  In  this  case  the  appel- 
lants, trustees  under  the  will  of  Frederick 
W.  Schloendom,  filed  their  bill  in  circuit 
court  No.  2  of  Baltimore  city  against  the 
appellee,  Charles  R.  Schmidt,  In  which  they 
alleged  that  Frederick  W.  Schloendom  died 
on  the  6th  day  of  March,  1909,  seised  and 
possessed  of  real  and  personal  estate,  and 
leaving  a  last  will  and  testament  duly  exe- 
cuted to  pass  both  real  and  personal  prop- 
erty. After  providing  for  the  payment  of 
his  debts,  the  testator,  by  the  first  Item  of 
his  will,  bequeathed  to  his  brother  William 
Schloendom  and  his  brother-in-law,  Albert 
B.  Faust,  the  sum  of  $2,500  in  trust,  to  In- 
vest the  same  In  their  Judgment  and  discre- 
tion for  the  benefit  of  his  sister  Minna 
Schloendom,  to  pay  the  net  Income  arising 
from  said  Investments  by  said  trustees  halt- 
yearly  to  bis  sister  Minna  Schloendom  dur- 
ing the  term  of  her  natural  life,  and  after  her 
death  the  trust  was  to  cease  and  the  bequest 
was  then  to  revert  to  his  estate.  By  the 
second  Item  of  his  will  he  disposed  of  the 
rest  and  residue  of  his  estate  as  follows: 

"All  the  rest,  residue  and  remainder  of 
my  estate,  real,  personal  and  mixed,  and 
wheresoever  situate  or  being,  I  give,  devise 
and  bequeath  as  follows: 

"To  my  beloved  wife  Anna  Eugenie 
Schloendom,  of  the  City  of  Baltimore^  State 
of  Maryland,  and  my  brother-in-law,  Albert 
B.  Faust,  of  thb  City  of  Ithaca,  State  of 
New  Tork,  and  the  snrvlvor  of  t)iem.  In 
trust  and  ctmfldence,  to  Invest  and  re-invest 
said  rest,  residue  and  remainder  of  my  es- 
tate, in  their  Judgment  and  discretion,  and 
to  pay  tbe  net  income  therefrom  arising, 
half-yearly  to  my  beloved  wife,  Anna  Eu- 
genie Schloendom,  during  the  term  of  her 
natural  life  and  after  her  death,  to  my 
brotber-ln-law,  Albert  B.  Faust,  In  trust  and 
confidence  to  invest  and  re-Invest  said  rest, 
residue  and  remainder  of  my  estate,  In  his 
Judgment  and  discretion,  and  to  pay  the  net 
Income  therefrom  arising  to  my  two  children, 
Frederick  C.  Schloendom  and  Blsa  B. 
Schloendom,  share  and  share  alike,  half- 
yearly;  at  the  arrival  ot  my  daughter, 
Elsa  E.  Schloendom,  at  the  age  of  eighteen 
years,  the  trust  as  to  her  shall  cease,  and 
she  shall  be  entitled  absolutely,  to  one-half 
of  said  rest,  residue  and  remainder  of  my 
estate;  and  at  the  arrival  of  my  said  son 
Frederick  C.  Schloendom  at  the  age  of 
twenty-one  years,  the  trast  as  to  him  shall 
cease  and  he  shall  be  entitled  absolutely  tc 
his  one-half  of  said  rest,  residue  and  re- 
mainder of  my  estate." 
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They  further  allege  that  this  will  was  duly 
probated  and  recorded  In  the  office  of  the 
register  of  wills  for  Baltimore  city,  and  that 
by  it  the  title  to  the  rest  and  residue  of 
the  testator's  estate,  real  and  personal,  be- 
came vested  in  the  plaintUts,  with  full  and 
ample  power  to  sell  the  same  or  any  part 
thereof.  That  being  so  vested  with  this 
power,  they,  by  a  written  agreement  with  the 
appellee,  Charles  R.  Schmidt,  dated  March  26, 
1910,  agreed  to  sell  to  him,  and  he  agreed 
to  buy  of  them,  at  and  for  the  sum  of  $3,000, 
of  which  $100  was  paid  in  cash,  and  by  the 
agreement  the  balance  was  to  be  paid  within 
60  days  thereafter,  a  certain  lot  of  ground 
with  Improvements  thereon,  being  part  of 
the  rest  and  residue  of  said  testator's  estate, 
situated  at  Mt  Washington,  in  Baltimore 
county,  Md.,  and  more  fully  described  In  the 
agreement,  which  was  filed  with  the  bill  as 
an  exhibit  The  bill  further  alleged  that  the 
testator  died  seised  and  possessed  of  this 
property,  and  stated  bow  it  was  acquired 
by  him.  They  also  allege  tliat  they  had 
performed  all  the  terms  and  conditions  of 
the  agreement  on  their  part  to  be  performed 
and  were  ready  and  willing,  upon  the  pay- 
ment of  the  balance  of  the  purchase  money 
to  fhem  with  interest  thereon,  to  convey 
to  the  defendant  the  property  so  sold  unto 
him,  and  as  evidence  thereof  tendered  to  him 
a  deed  therefor,  but  he  refused  to  pay  the 
balance  of  the  purchase  money  and  acc^t 
the  deed  so  offered  him. 

The  prayer  of  the  bill  asks  for  the  spe- 
cific performance  of  the  agreement,  and 
that  a  decree  be  passed  requiring  the  defend- 
ant to  pay  the  balance  of  the  purchase  mon- 
ey with  Interest  thereon  from  the  22d  day  of 
May,  1910,  upon  the  execution  and  delivery, 
by  the  plaintiff,  to  the  defoidant  of  a  deed 
in  fee  of  the  property,  mentioned  In  said 
agreement,  subject  to  the  conditions  and  re- 
strictions therein  spedfled.  The  defendant 
answered  the  bill,  admitting  aU  the  allega- 
tions therein  contained  except  the  one  where- 
in It  is  alleged  that  the  plaintiffs  were  vested 
with  the  legal  title  and  power  of  sale  of  the 
rest  and  residue  of  the  testator's  estate,  of 
which  the  lot  of  land  and  Improvements 
mentioned  In  the  bill  form  a  part,  and  al- 
lege that  the  plaintiffs  were  not  able  to 
convey  unto  him  a  good  and  merchantable 
title  in  the  lands  mentioned  In  the  agreement 
Upon  the  submission  of  the  case  on  bill, 
answer,  and  replication,  the  learned  court 
below  held  that  the  will  did  not  give  to 
the  plaintiffs,  as  trustee,  the  power  to  sell 
the  real  estate  mentioned  in  the  bill  and 
agreement  therewith  filed,  and  he  thus  dis- 
missed the  bill.  It  Is  from  this  order  dis- 
mlsiring  the  bill  that  the  appeal  is  taken. 

There  Is  but  one  question  presented  by 
this  appeal,  and  that  Is,  Does  the  will  of 
Frederick  W.  Schloendom  confer  upon  the 
plaintiffs,  as  trustees  named  therein,  the 
power  to  sell  the  lands  mentioned  in  the 


bill,  the  same  being  a  part  of  the  rest  and 
residue  of  the  testator's  estate,  as  described 
by  him  in  the  second  item  of  his  wUl  ? 

"A  trustee  Is  seldom  Justified  In  selling 
the  trust  estate  without  an  express  or  im- 
plied authority  conferred  upon  him  by  the 
instrument  of  trust  No  particular  form  of 
words  Is  necessary  to  create  a  power  of  sale. 
Any  words  which  show  an  Intention  to  create 
such  power,  or  any  form  of  instrument 
which  imposes  duties  upon  a  trustee  that  he 
cannot  perform  without  a  sale,  will  neces- 
sarily create  a  power  of  sale  In  the  trustee." 
2  Perry  on  Trusts,  |§  764  and  766;  Hill  on 
Trustees,  471.  "Although  no  express  power 
of  sale  be  conferred  by  the  Instrument 
creating  the  trust  such  power  will  be  implied 
wherever  duties  are  Imposed  on  the  trustee 
which  cannot  be  performed  without  It,  or,  in 
other  words,  wherever  It  can  be  gathered 
from  the  Instrument  that  the  grantor  must 
have  Intended  that  he  should  have  such 
power,  and  in  such,  case  no  previous  appli- 
cation to  the  court  Is  necessary.  Thus  a 
power  of  sale  has  been  Implied  from  a  pow- 
er to  'manage  and  invest'  the  estate  to  the 
best  advantage."  28  Enc.  of  Law  (2d  Ed.) 
1002-1003.  "It  is  not  necessary  there  should 
be  a  specific  authority  given  to  the  trustee 
to  enable  him  to  sell.  If  a  sale  is  necessary 
to  the  execution  o*f  the  trust  It  will  always 
be  inferred  that  the  testator  means  to  give 
to  the  person  directed  or  empowered  every 
authority  which  is  necessary  for  his  de- 
clared purpose."    Hill  on  Trusts,  471,  note  2. 

It  Is  contended  by  the  appellee  that  the 
power  cdnferred  upon  the  trustees  in  this 
case,  under  the  will  of  Frederick  W.  Schloen- 
dom "to  invest  cmd  reinvest  said  rest  resi- 
due and  remainder  of  my  estate,  in  their 
judgment  and  discretion,  and  to  pay  the 
net  income,  therefrom  arising,  half-yearly  to 
my  beloved  wife,"  etc.,  has  reference  only  to 
the  "trust  moneys  coming  into  the  hands 
of  the  trustees,"  and  confers  no  power  upon 
them  "to  sell  the  real  estate  of  which  the 
testator  took  title  during  his  lifetime,"  and 
which  forms  a  part  of  "the  rest  residue  and 
remainder"  of  the  estate.  On  the  other 
hand,  however,  the  appellants,  trustees,  con- 
tend that  the  language  of  the  deed  above 
given  confers  upon  them  the  power  to  sell 
such  real  estate  If  in  their  judgment  and 
discretion  such  sale  should  be  made,  and  the 
proceeds  arising  therefrom  otherwise  In- 
vested. 

In  this  case  there  is  no  express  power  of 
sale  given  to  the  trustees  named  in  the  will, 
therefore  if  the  power  exists  at  all  it  must 
be  an  Implied  power  gathered  from  the  lan- 
guage of  the  will,  showing  either  an  inten- 
tion on  the  part  of  the  testator  to  create 
such  a  power  In  the  trustees,  or  that  In 
the  performance  of  the  duties  Imposed  upon 
them  by  the  will,  the  exercise  of  such  power 
by  the  trustees  becomes  necessary. 

In   the   case  of  Boston   Safe   Deposit    &. 
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Trust  Co.  ▼.  Mlxter,  148  Mass.  100,  16  N.  B. 
141,  the  testator  by  a  codldl  to  Ills  will  di- 
rected that  all  the  property  and  estate  given 
to  his  daughter  Fannie  L.  Howard  in  both 
the  third  and  sixth  clauses  of  his  will — the 
property  in  the  sixth  clause,  consisting  of 
both  real  and  personal  property — should  be 
paid  over  to  the  Boston  Safe  Deposit  &  Trust 
ComtMuiy  in  trust  for  the  benefit  of  bis  daugh- 
ter, "to  be  invested  by  said  corporation  as 
shall  seem  prudent  and  safe." 

"The  codicil  deals  with  the  trust  fund, 
which  might  at  first  consist  of  both  real  and 
personal  estate,  as  a  single  fund  subject  to 
the  same  disposition.  It  directs  that  at  the 
decease  of  the  daughter  'said  estate  so  left 
in  trust  shall  be  divided  among  her  chll- 
droi,'  and  that,  if  she  have  no  children,  'said 
snm  so  left  in  trust  with  said  corporation 
shall  be  paid  one-third  to  her  husband,'  and 
the  balance  of  said  estate  so  left  in  trust 
shall  be  equally  divided  among  her  broth- 
ers and  sister.'  In  these  provisions  he 
Is  clearly  dealing  with  the  whole  trust  es- 
tate as  a  single  fund,  and  they  imply  that 
the  trustee  is  to  make  the  provision  accord- 
ing to  his  directions.  It  must  do  this  so  far 
as  the  fund  consisted  of  personal  property, 
and  there  Is  nothing  to  indicate  that  he  in- 
tended that  there  should  be  any  difference  as 
to  that  part  of  the  fund  which  at  his  death 
was  real  estate.  The  whole  estate  held  in  trust 
was  to  be  invested  by  said  corporation  as 
shall  seem  prudent  and  safe,'  which  implies 
that  the  trustee  may  find  it  prudent  to 
change  the  investments.  Looking  at  the 
whole  wHl,  it  seems  to  us  reasonably  clear 
that  he  Intended  to  give  to  the  trustees  the 
legal  title  to  both  the  real  and  personal  es- 
tate, with  the  power  to  sell  and  convey  the 
same." 

■  In  the  case  of  Robinson  v.  Robinson,  lOS 
Mei  68,  72  Atl.  883,  1S4  Am.  St  Rep.  637,  the 
court'  was  called  upon  to  determine  whether 
or  not,  by  the  terms  of  the  wlU,  in  that  case, 
the  executors  therein  named  were  authorized 
to  sell  certain  lands  forming  part  of  the  re- 
siduary estate.  The  clause  of  the  will  there 
asked  to  be  construed,  omitting  the  imma- 
terial parts,  was  as  follows:  "I  give,  devise 
and  bequeath  all  the  residue  of  my  estate  to 
my  executors  hereinafter  named,  in  trust, 
however,  to  invest  and  manage  the  same, 
and  to  pay  over  the  interest  and  Income  an- 
nnally  arising  therefrom  to  my  four  children 
during  their  lives,  in  equal  shares,  *  *  * 
and  on  the  death  of  any  one  of  my  children 
I  direct  that  the  one  fourth  of  the  principal 
of  said  resldaary  estate  *  *  •  shall  be 
paid  to  the  chlldroi  or  other  direct  descend- 
ants of  my  said  deceased  child." 

The  court  in  determining  the  question  thus 
presented  to  It  said:  "It  would  seem  that 
tlw  words  InTest  and  manage'  properly  Im- 
port and  imply  a  power  of  sale^  unless  a  con- 
trary intaiti<m  on  the  part  of  the  testator 
-can  be  found  in  the  will  taken  as  a  whole." 

la  Harvard  College  t.  Wdd,  ICO  Mass. 


114,  34  N.  B.  175,  the  court  Bays:  "The  fore- 
going considerations  seem  to  us  suflSdent 
to  show  that  the  testator  did  not  intend  or 
attempt  to  make  the  land  in  question  In- 
alienable when  it  reached  Harvard  College; 
and  that  the  first  words  of  the  trust  Imposed 
uiwn  it,  to  manage  and  invest  the  same  to 
the  best  advantage,'  carry  a  power  to  sell." 

In  the  case  of  Livingston  v.  Murray,  39 
How.  Prac.  (N.  Y.)  102,  the  testator,  after 
providing  for  the  payment  of  his  debts  and 
after  making  certain  specific  bequests,  de- 
vised and  bequeathed  his  property  as  fol- 
lows: "I  give,  devise  and  bequeath  to  Cam- 
bridge Livingston  and  Theodore  B.  Bronson, 
the  Executors  of  this  my  last  will  and  testa- 
ment •  •  •  all  the  rest,  residue  and  re- 
mainder of  my  reol  and  personal  estate,  of 
what  nature  and  kind  soever,  In  trutt,  to  In- 
vest the  same  in  real  or  State  securities, 
*  *  *  or  in  such  productive  securities  as 
to  th^n  may  seem  meet,  and  after  deducting 
all  necessary  expenses  to  pay  the  income 
thereof  to  ihy  said  wife  Bliza  B.  W.  Mur- 
ray, during  her  natural  life.  At  the  decease 
of  my  said  wife  if  there  should  be  any  issue 
of  my  body  begotten  living,  I  direct  my  said 
executors  to  divide  my  property  share  and 
share  alike  equally  among  such  issue."  The 
estate  left  by  the  testator  as  In  this  case  con- 
sisted of  both  real  and  personal  property, 
and  the  question  there  presented  was  wheth-. 
er  the  executors  had  the  power  to  sell  and 
convey  the  real  estate,  whic^  formed  a  part 
of  the  rest,  residue,  and  remainder  of  the 
estate  of  the 'testator,  as  described  in  the 
above  clause  of  his  wUl.  The  court  there 
said :  "The  general  rule  is  that,  if  a  sale  of 
the  real  estate  is  necessary  to  carry  out  the 
purposes  of  the  testator,  the  power  to  make 
the  sale  wlU  be  given  by  implication,  as  oth- 
erwise the  intention  of  the  testator  might  be 
defeated.  In  those  cases  it  will  be  presumed 
that  the  testator,  having  in  view  a  duty  Im- 
posed upon  the  executors  of  his  will,  in- 
tended that  he  should  sell'  his  real  estate, 
and  omitted,  through  mistake  or  otherwise, 
to  confer  express  power." 

"To  carry  into  effect  the  apparent  design 
of  the  testator,  it  would  be  necessary  co 
convert  the  real  into  personal,  as  In  no  other 
way  could  the  estate  be  invested  in  any  of 
the  securities  mentioned  in  the  will.  •  *  * 
I  think  that  the  testator  Intended  that  his 
real  estate  should  become  a  part  of  the  In- 
vestment, which  he  directed  should  be  made, 
and  it  therefore  follows  that  he  must  have 
contemplated  that  the  sale  would  be  requir- 
ed to  effectuate  such  purpose." 

Applying  the  goieral  rule  found  In  the 
above  mentioned  authorities  and  cases  to  the 
terms  and  provisions  of  the  will  of  Frederick 
W.  Schloendorn,  we  are  of  the  opinion  that 
the  will  conferred  upon  the  trustees  therein 
named  an  Implied  jwwer  to  sell  the  real  es- 
tate described  In  the  bill  and  contract  of  sale 
entered  into  by  and  between  the  appellants, 
as  trustees,  and  the  appellse  tor  the  sale  of 
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said  land,  and  for  tbe  specific  performance  of 
which  contract  the  proceedings  below  were 
instituted. 

The  property  here  sold  Is  described  In  the 
bill  and  contract  of  sale  as  a  lot  of  land  sit- 
uated at  Mt  Washington,  Baltimore  county, 
at  the  northwest  corner  of  Rogers  avenue 
and  Hill  Top  Road,  being  lot  No.  1,  of  section 
No.  2,  or  amended  plat  No.  1  of  said  company, 
etc.,  and  was  sold  subject  to  the  restrictions 
and  conditions  mentioned  In  a  deed  of  said 
property  from  said  company  to  Frederick  W. 
Schloendorn,  filed  with  the  bill  and  made  a 
part  thereof.  While  the  bill  does  not  so  al- 
lege, yet,  in  the  oral  argument  before  us,  it 
was  stated  without  contradiction  that  this 
land  Is  unimproved  and  nnprodnctlve.  More- 
over one  of  the  restrictions  in  the  deed 
above  mentioned  provided  that  no  dwelling 
shonld  be  erected  thereon  costing  less  than 
$7,500.  The  amount  at  which  this  property 
is  now  sold,  as  shown  by  the  contract  of  sale 
hereby  songht  to  be  enforced.  Is  |3,000, 
therefore  we  can  reasonably  adsume,  as  we 
were  told  in  the  oral  argnment,  that  the 
bnildlngs  and  improvements  of  the  value  re- 
quired by  the  deed  have  not  been  built,  and 
that  the  land  still  remains  unimproved  and 
unproductive. 

The  testator  Frederick  W.  Schloendorn, 
after  making  a  bequest  of  |2,500  to  his 
■  brother  William  and  his  brother-in-law,  Al- 
bert B.  Faust,  In  trust  for  the  benefit  of  his 
sister,  devised  "all  tbe  rest,  residue  and  re- 
mainder" of  his  estate,  "real,  personal  and 
mixed  and  wheresoever  situate  and  being" 
to  his  wife  and  brother-in-law,  Faust,  and 
the  survivor  of  them,  "In  trust  and  confi- 
dence to  invest  and  reinvest  said  rest,  resi- 
due and  remainder"  of  his  estate,  "in  their 
judgment  and  discretion  and  to  pay  the  net 
Income  therefrom  arising"  to  his  wife  for 
and  during  her  natural  life,  and,  upon  her 
death,  the  surviving  trustee  is  directed  to 
pay  such  income  to  the  daughter  and  son  of 
the  testator  until  they  reach  the  age  of  18 
and  21  years,  respectively ;  and,  upon  the 
daughter  reaching  the  age  of  18  years,  the 
trust  as  to  her  shall  cease,  and  she  at  such 
time  Bliall  be  entitled  absolutely  to  one-half 
of  said  estate,  and  upon  the  son  reaching  the 
age  of  21  years  the  trust  as  to  him  shall 
cease,  and  he  at  such  time  shall  be  entitled 
absolutely  to  bis  one-half  of  said  estate. 

By  the  will,  upon  the  death  of  the  testa- 
tor, the  legal  title  in  the  estate  so  devised 
to  the  trustees  became  vested  In  the  trustees 
with  directions  to  them  to  pay  over  the  net 
income  arising  from  the  estate  to  the  widow 
so  long  as  she  lived,  and  then  to  the  dangh- 
ter  and  son  as  provided  In  the  will.  The' 
amount  of  Income  to  he  derived  from  the  es- 
tate so  devised  to  the  trustees  Is  an  import- 
ant feature  of  the  will,  for,  by  the  provi- 
sions of  the  will,  the  widow  receives  from 
the  estate  of  her  husband  only  the  income 


from  the  trust  estate  so  devised  by  the  sec- 
ond clause  of  his  will,  and  it  is  but  this  in- 
come that  the  daughter  and  son  receive 
from  said  estate  until  they  reach  tbe  age 
of  18  and  21  years,  respectively.  Thus  it  is 
Important  that  the  estate  shall  consist  of 
productive  property,  and  that  no  part  there- 
of shall  remain  unproductive.  We  therefore 
think  that  It  can  t>e  Inferred  from  the  power 
given,  under  the  will,  to  the  trustees  "to 
invest  and  reinvest.  In  their  judgment  and 
discretion  the  said  rest,  residue  and  re- 
mainder" of  his  estate,  that  it  was  the  in- 
tention of  the  testator  to  confer  npon  sucu 
trustees  the  power  to  sell,  in  their  judgment 
and  discretion,  the  property  of  tbe  estate, 
real  or  personal.  Including  the  property  of 
which  tbe  testator  died  seised  and  possessed, 
as  well  as  any  property  thereafter  acquired 
by  the  trustees,  and  to  Invest  the  proceeds 
thereof  In  other  property  or  Investments. 
The  real  estate  here  sold  was  unproductive 
propert7,  and  the  trnstees  in  the  exercise 
of  their  judgment  and  discretion  thought  it 
best  to  sell  it  and  Invest  the  proceeds  there- 
oC  in  property  from  which  an  income  could 
be  derived.  To  make  this  change  of  Invest- 
ment, it  was  necessary  to  make  some  dis- 
position of  the  land,  and  as  a  sale  Is  one  of 
the  methods  by  which  such  change  of  invest- 
ment may  be  effected,  we  think  the  trustees 
under  the  will  of  Frederick  W.  Schloendorn, 
had  ample  power  to  sell  the  lands  sold  by 
them  nnto  the  appellee  in  this  case,  and  that 
the  contract  entered  into  by  and  between 
such  trustees  and  the'  appellee  for  the  sale 
of  the  said  land  should  be  performed. 

For  the  reasons  given,  the  decree  of  the 
lower  court  must  be  reversed. 

Decree  reversed,  and  cause  renanded, 
that  a  decree  may  be  passed  In  conformity 
with  this  opinion,  costs  above  and  below  to 
be  paid  by  the  appellee. 

(U4  Hd.  617) 
HANRAHAN  v.  MAYOR  AND  CITT  COUN- 
CIL  OF   BALTIMORE  et  al. 
(Conrt  of  Appeals  of  Maryland.    Jan.  13,  1911.) 

1.  Municipal  Cobpobations  (j  733*)— Pub- 
uo  Works — Liabilitt  of  MUNiciPAMTr 
FOB  Injuries  to  Pbivatk  Pbopebtt. 

A  city  authorized  by  Acts  1904,  c.  349,  to 
build  sewers,  is  not  liable  for  injuries  to  the 
property  of  an  individual  caused  by  the  con- 
struction of  the  sewer,  nnless  it  or  its  contract- 
or is  guilty  of  negligence,  or  there  is  an  actual 
physical  invasion  of  the  property. 

[Ed:  Note. — For  other  cages,  see  Municipal 
Corporations^  Cent  Dig.  fg  1547-1549;  Dec. 
Dig.  {  733.*] 

2.  MuiricnpAi,  Cobpobations  (%  750*V— Pub- 

LIO     IKFBOVKICXNTB— OoNTBAOTOBS— LlABH.- 

HT. 

A  contractor  employed  by  a  city  to  oon- 
stract  a  sewer  as  authoiiEed  by  statute  and 
performing  the  work  under  tbe  supervision  of 
the  city  occupies  the  position  of  the  city,  and 
is  not  liable  for  injuhes  to  the  property  of  an 
indiridoat  in   consequence  of  the  construction 
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of  the  aewer.  In  the  absence  of  taa  negligence 
or  an  actual  physical  invasion  of  tne  property. 

[Ed.   Note.— For  other  cases,   see   Manicipal 
Corporation*,  Oent  Dig.  i  IBTO;    Dec.  Dig.  | 
750.*] 
8.  EviDKRCx  (J    606*)— Opinion    BJvimnob— 

Invasion  or  Pbovinck  of  Jubt. 

Experts  may  not  usurp  the  province  of  the 
«onrt  and  jury  hy  drawing  conclusions  of  law 
or  fact  on  which  the  decision  of  the  case  de- 
pends, and  they  may  not  express  their  opinion 
as  to  what  is  due  care  in  a  particular  case ; 
the  question  being  for  the  jury. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  {  2309 ;  Dec.  Dig.  f  506.*] 

4.  Appcai.  and  Bkbob  (I  10S8*)— Habmi-ksb 

EBBOB  —  EbBONEOUB     EIXCI.TT8I0N     ov     Evi- 
OBNCE. 

The  error,  if  any,  in  excluding  the  testi- 
mony of  a  witness  as  to  whether  repairs  on  a 
dwelling  would  restore  it  to  as  good  condition 
as  before  an  injury,  was  not  piejudicial  where 
the  witness  had  testified  what  repairs  would 
put  the  house  in  ia  good  condition  as  possible 
under  the  circumstances. 

[Ed.  Mote. — For  other  eases,  see  Appeal  and 
Error,  Oent  Dig.  H  4200-4206;   Dec.  Dig.  | 

5.  DAMAOn    (I    174*)— INJTTBT    TO    RXAI.   KS- 

lATB— Etioenck— Aduibsibiutt. 

In  an  action  for  damages  to  a  dwelling 
house  by  the  settling  of  its  foundations,  evi- 
dence of  the  effect  of  putting  in  iron  anchors 
or  braces  necessary  to  make  proper  repairs  on 
the  value  of  the  house  is  admissible  on  the 
amount  of  the  damages  sustained. 

[EM.  Kote.— For  other  cases,  see  'Damages, 
Cent.  Dig.  H  482-467 ;  Dec.  Dig.  i  174.*] 

6.  TBiAt   0    39*)— DoouJiKNTB— Part    o»   ob 

EAflTBB   GONTBAOI. 

Where  the  whole  of  a  contract  has  been 
offered  generally  and  admitted  in  evidence  wiUi- 
ont  restriction,  the  counsel  of  a  party  may 
read  to  the  jury  any  paragraphs  thereof  he 
deems  materiiU. 

[Ed.  Note.— For  other  cases,  see  'lYiaL  Cent. 
Dig.  U  92-98 ;    Dec.  Dig.  {  39.*] 

7.  WiTNESBES    (§    265*)  —  Meuobanoa  —  Re- 

FBESHINO    BECOIXECTION. 

A  witness  may  testify  to  facts  after  refresh- 
ing his   recollection  from  records  regularly  de- 
livered to  him  in  the  daily  course  of  business. 
[Ed.  Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  f§  874-890;    Dec.  Dig.  §  255.*] 

8.  Municipal  Cobpobations  (J  742*)— Pub- 
lic Impbovements— Injuries  to  Pbivatb 
I^OPERTT-EviDENCE— Admissibility. 

Where,  in  an  action  against  a  city  and  its 
contractor  for  damages  to  a  dwelling  house  by 
the  negligence  of  defendants  in  the  construc- 
tion of  a  sewer  adjacent  thereto,  plaintiff  claim- 
ed that  the  sewer  should  have  been  located  on 
the  other  side  of  an  alley,  the  testimony  as  to 
why  the  sewer  was  located  where  it  was  built 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1563;  <Dec.  Dig.  I 
742.*] 

9.  Appeal  arc  Bkrob  ({  600*)— Questions 
Rbviiwablb  —  RuuNo  ON  Motion  to 
Stbike  Out  Tkstimont. 

A  ruling  on  a  motion  to  strike  out  an  an- 
swer of  a  witness  will  not  be  disturbed  on  ap- 
peal where  the  record  ,is  so  confused  by  a  col- 
loquy between  court  and  counsel  that  it  cannot 
be  determined  to  what  question  the  motion  was 
directed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  2296-2298;  Dec.  Dig.  | 
60O.*J 


10.  Btidknck  (I  613*)— OmnoR  Btidbncb— 
Admissibilitt. 

An  expert  in  digging  aewer  trenches  and  in 
the  use  of  lagging  in  such  work  is  competent 
to  testify  as  to  whether  a  sewer  built  adjoining 
the  property  of  an  individual  should  have  been 
opened  entirely  or  built  in  sections,  as  bearing 
on  the  approved  method  of  building  sewers. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  a  2317,  2318;  Dec  Dig.  |  618.*] 

11.  Evidence   ({   506*)— Opinion  Bvidknok. 
Whether  a  city  was  negligent  in  locating 

a  sewer  so  as  to  injure  the  adjoining  property 
of  an  individual  or  was  negligent  In  any  de- 
tail of  the  construction  of  the  sewer  is  for 
the  jury  to  determine  from  the  facts,  and  an 
expert  may  not  express  his  opinion  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2309 ;   Dec.  Dig.  i  500.*] 

12.  BJviDBNCE  (I  660*)— Opinion  BvidiiNo»— 

ADHISBIBILrrT. 

An  expert  witness  had  not  seen  a  water 
pipe  which  broke,  and  Imew  nothing  of  it,  and 
had  merely  heard  the  testimony  of  a  witness 
on  the  subject,  a  question  "Do  you  know  what 
causes  a  breakage  in  a  case  of  that  sort?  was 
too  broad  and  vague. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2366,  2367;   Dec.  Dig.  |  550.*] 

18.  BviDENCK  (I  547*)— Opinion  Evidencb— 

QUEfiTIONB     OF     EXPEBTB  —  ABBUUPTION     Ot 

Facts. 

A  question  asked  an  expert  as  to  the  ordi- 
nary method  adojited  to  prevent  the  breakage  of 
water  pipes,  which  assumes  without  proof  that 
the  testimony  of  a  witness  showed  that  some- 
thing had  been  left  undone  which  might  have 
been  done,  is  improper.  , 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2364;  Dec.  Dig.  f  647:*  Witness- 
es, Cent  Dig.  i  849.] 

14.  Evidence  (f  513*)— Opinion  Btioence— 
Admissibilitt. 

An  expert  may  not  give  his  opinion  in  re* 
spouse  to  a  question  as  to  whether,  if  usual 
precautions  had  been  taken  for  protecting  a  wa- 
ter pipe,  a  third  person  would  nave  found  some 
evidence  of  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2317,  2318;  Dec.  Dig.  |  513.*] 

15.  Evidence  ({  629*)— Opinion  Bvidenck— 
Admissibilitt. 

On  the  issue  whether  a  city  and  its  con- 
tractor exercised  proper  care  in  tlie  construc- 
tion of  a  sewer,  causing  injury  to  adjoining 
property,  an  expert  may  testify  as  to  the  effect 
of  water  standing  in  the  sewer  on  the  lait^ing 
and  on  the  foundations  of  an  adjoining  dwell- 
ing house  to  aid  the  jury  in  determining  the 
issue. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {  2338;   Dec.  Dig.  {  529.*] 

16.  Municipal  Cobpobations  (|  733*)— Con- 
btbuction  or  Public  Improvements— Lia- 
bility fob  Injuries. 

A  municipal  corporation  has  no  greater 
immunity  than  a  private  corporation  or  person 
from  the  consequence  of  its  6wn  negligent  or 
unskillful  performance  of  a  lawful  work. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1647-1549;  Dec 
Dig.  I  788.*] 

17.  Municipal  Cobpobations  ({  760*)  — 
(Jonbtbuction  of  Public  Impboveuehts— 
Liability  fob  Injuries. 

A  city  employing  a  contractor  to  perform 
a  lawful  work  under  its  supervision  or  employ- 
ing an  independent  contractor  is  liable  for  the 
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negligence  of  the  contractor  In  the  performance 
of  his  work. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Gorporationa.  Cent  Dig.  {{  167&-1582;  Dec. 
Dig.  I  TB0.*1 

18.  Municipal  CkiSPOBATioNi  (i  742*)— Con- 
BTBucTioN  or  Public  Iicpbovkmknib— Nko- 

UOKNCK— ETIDERCK. 

Bvidence  hM  to  jnstify  submission  to  the 
Jar7  of  the  issne  of  the  negligence  of  a  city  or 
its  contractor  in  the  work  of  constructing  a 
sewer  resulting  in  injury  to  an  adjoining  dwell- 
ing house. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1563;    Dec.  Dig.  | 

19.  Municipal  Cobpobahoitb  (i  733*>— Pvb- 
uo  Impbovkment»— Cabk  Bequibed. 

A  city  making  excavations  in  its  streets 
must  exercise  due  j:are  to  protect  water  and 
gas  pipes,  telephone  and  telegraph  condnita  and 
other  agencies  in  the  street,  and  in  protecting 
the  life  and  property  of  abutting  residents. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1547-1549;  Dec. 
Dig.  I  733.*] 

20.  Municipal    Cobfobations    (  S    733*)  — 
Streets— Latebal  Suffobt. 

An  adjoining  private  owner  may  assert  the 
right  of  lateral  support  against  a  city  making 
excavations  in  a  street,  and  the  owner  need  not 
shore  or  prop  his  property,  and  thereby  prevent 
injury  to  it  in  consequence  of  the  negligence  of 
the  city  in  making  an  excavation,  but  he  must 
protect  himself  against  an  inevitable  injury 
which  may  otherwise  result  from  the  most  care- 
ful performance  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |{  1547-1549;  Dec. 
Dig.  {  733.*i 

21.  Adjoinino  Landowners  ({  4*>— Laterai, 
Support— Buildings. 

The  right  of  lateral  support  exists  only  to 
the  soil  in  its  natural  condition,  but  the  erec- 
tion of  a  building  does  not  destroy  the  right  of 
support  to  the  soil  iself,  and  there  is  no  riglit 
of  action  for  unavoidable  injury  not  caused  by 
negligence  or  unskillfulness,  and  which  would 
not  have  occurred  if  there  had  been  no  building 
on  the  land,  but  negligence  resulting  in  injury 
is  actionable  whether  the  land  is  built  on  or  not. 
[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent   Dig.   H  21-44;    Dec.   Dig. 

22.  Trial  (J  142*)— Dibection  of  Vebdict— 
When  Authobized. 

The  court  may  not  direct  a  verdict  for  de- 
fendant on  the  ground  of  the  insufficiency  of 
the  evidence  for  plaintiff,  where,  assuming  the 
truth  of  the  evidence  and  the  interences  d^uci- 
ble  from  it,  rational  minds  may  infer  the  facta 
claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  337;  Dec.  Dig.  f  142.*] 

Appeal  from  Baltimore  Oty  Court;  Tbos. 
Irtiand  Elliott,  Judge. 

Action  by  Catherine  Hanrahan  against  the 
Mayor  and  City  Conncil  of  Baltimore  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Beversed,  and  new  trial 
awarded. 

Argued  before  BOTD,  O.  J.,  and  BBIS- 
COE,  PBABCB,  SCHMTJCBCEB,  THOMAS, 
PATTISON,  and  UBNEB,  JJ. 

William  P.  I^ons,  for  appelhint  Germau 
H.  H.  Emory  and  Bichard  Howard  Bland, 
for  appellees. 


PEARCB;  X  This  action  was  brought  bj 
the  appellant,  Catherine  Hanrahan,  as  own- 
er of  the  bouse  and  lot  No.  116  W.  Lafayett*: 
avenue,  Baltimore,  to  recover  for  damages 
to  said  house  caused  by  the  construction  ot 
a  sewer  by  the  appellees,  the  mayor  and  city 
council  of  Baltimore,  acting  in  conjunction 
with  the  appellees  M.  A.  Talbott  &  Co.,  gen- 
eral contractors  for  said  work  under  a  writ- 
ten contract  between  them  and  the  mayor 
and  city  council. 

The  declaration  contains  five  counts. 

[1]  The  first  count  merely  alleges  that  the 
defendants  so  located,  dug,  and  constructed 
a  sewer  in  Butler  alley,  adjoining  the 
plaintitTs  priiperty,  that  the  earth  supporting 
the  walls  of  said  bouse  and  the  foundation 
on  which  tbey  were  built  settled  and  sank, 
and  said  bouse  was  thereby  injured  without 
any  negligence  on  her  part  directly  contrib- 
utbig  thereto.  Both  defendants  demurred 
to  this  count,  and  the  demurrer  was  sustain- 
ed with  leave  to  amend,  but  the  defendant 
failed  to  amend.  There  was  no  averment  in 
this  count  of  any  negligent  act  on  the  part 
of  either  defendant,  nor  of  any  actual  physi- 
cal invasion  of  the  plaintlfTs  property,  and 
in  such  case  it  is  well  settled  in  Maryland  . 
there  can  be  no  recovery  under  such  a  count. 
The  mayor  and  city  council  is  a  municipal 
corporation  authorized  by  Act  1904,  c.  349,  to 
build  the  sewer  in  question,  either  throuf^ 
its  own  servants  or  agents  or  through  the 
agency  of  an  Ind^endent  contractor.  In 
Offutt  V.  Montgomery  County,  94  Md.  llti,  50 
Atl.  410,  the  second  connt  of  tbe  narr.  al- 
leged that  the  county  commissioners  In 
changing  tbe  grade  of  a  highway  along  tbe 
front  of  the  plalntifTs  property  dug  down 
seven  feet  beneath  the  level  of  said  property, 
"whereby  the  lot  is  now  rendered  subject  to 
inevitable  caving  and  falling  away."  There 
was  a  demurrer  to  this  count,  and  in  sus- 
taining the  same  the  court  said:  "It  Is  not 
charged  that  the  work  was  improperly  or 
carelessly  done,  and,  inasmuch  as  the  appel- 
lees had  power  to  authorize  the  railway 
company  to  construct  its  tracks  upon  tbe 
bed  of  the  street  and  to  change  the  grade, 
and  that  the  land  of  the  appellant  was  not 
actually  Invaded,  it  follows  that  under  the 
allegations  of  this  count  of  the  narr.  tbe 
appellant  Is  not  entitled  to  compensation  for 
the  injuries  alleged  to  have  resulted  from 
the  change  of  grade."  And  In  De  Lauder  v. 
Balto.  County,  94  Md.  7,  50  Atl.  428,  where 
under  the  peculiar  facts  of  that  case  there 
was  held  to  be  an  actual  taking  of  tbe  plain- 
ttlTs  property,  the  court  said:  "It  is  well 
settled  in  this  state  that  as  against  a  munici- 
pal corporation  in  the  careful  exercise  of  Its 
right  and  power  to  grade  or  improve  public 
streets  or  roads,  and,  where  there  is  no  tak- 
ing or  actual  physical  invasion  of  property, 
there  can  be  no  cause  of  action  tor  an  un- 
avoidable injury  done."    Upon  all  tbe  numer- 
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008  cases  which  might  be  cited  there  can  be 
no  serious  question  that  the  demurrer  to 
this  count  was  properly  sustained  as  to  the 
city. 

[2]  The  contractors  in  this  case  were  per- 
forming this  work  under  the  superviMon  of 
the  mayor  and  city  council,  and  cannot  be 
{kdd  under  the  allegations  of  this  count  to 
any  other  standard  of  liability.  If  author- 
ity were  needed  for  this  proposition,  it  juay 
be  found  in  Balto.  &  Pot  R.  B.  t.  Reany,  42 
Md.  132,  in  which  Judge  Alvey  said:  "As 
against  the  municipal  goTemment,  In  the 
careful  exercise  of  Its  right  and  power  to 
grade,  change  and  improve  the  street,  there 
could  be  no  cause  of  action  for  any  unavoid- 
able injury  done;  but,  as  against  the  ai>- 
pellant,  a  private  corporation  In  no  wise 
connected  with  the  municipal  government, 
obtaining  authority  to  use  the  streets  In  an 
extraordinary  manner  for  its  own  private 
purposes  and  profit,  the  case  Is  quite  dUTer- 
ent"  This  language  Is  so  plain  as  to  re- 
quire no  interpretation,  and  puts  the  con- 
tractor In  this  case  in  the  precise  position 
of  the  mayor  and  city  council  as  respects 
liability  to  the  plainHff. 

The  fifth  count  charges  that  the  mayor 
and  dty  council  In  contracting  with  Talbott 
ft  Co.  for  the  performance  of  this  work  as- 
sumed the  duty  to  repair  any  damage  or  in- 
jury that  might  be  done  by  the  location  or 
construction  of  said  sewer,  and  to  protect 
from  injury  the  plaintifTs  property  in  the 
vicinity  thereof  by  caving  or  otherwise,  and 
that  the  contractors  became  Jointly  bound 
and  liable  to  the  same  extent,  bnt  so  located 
and  dug  said  sewer  that  plaintiff's  property 
was  damaged  by  the  settling  of  the  walls  of 
said  house,  and  that  defendants  failed  to 
protect  the  plaintiff's  property  as  they  were 
bound  to  do,  and  failed  to  restore  said  house 
to  its  condition  before  said  Injuries  were  re- 
ceived, or  to  pay  the  cost  of  such  restoration 
though  requested  so  to  do.  Both  defendants 
demurred  to  this  count,  which  seems  to  have 
beoi  drawn  with  reference  to  certain  provl- 
si<»s  of  the  contract  between  the  mayor  and 
city  council,  but  the  demurrer  was  over- 
ruled, and  the  general  issue  was  pleaded 
to  this  count  by  both  defendants.  No  no- 
tice was  taken  in  argument  of  this  demurrer, 
and  we  shall  therefore  not  advert  to  it  fur- 
ther. The  second,  third,  and  fourth  counts 
all  allege  negligence  on  the  part  of  the  de- 
fendants. The  second  charges  negligence  in 
the  location  and  digging  of  the  sewer  trench. 
The  third  and  fourth  charge  the  same  neg- 
ligence, and  also  charge  that  defendants  neg- 
ligently failed  to  use  proper  shoring  or  lag- 
ging in  the  construction  of  said  trench,  and 
negligently  allowed  the  same  to  remain  open 
an  unreasonable  time  during  heavy  rains, 
and  thereby  to  accumulate  water  in  said 
trench  undermining  the  walls  of  plalntltTs 
house,  and  the  fourth,  in  addition  to  what  is 
recited  above,  also  charged  that  defendants 
negligently  permitted  and  caused  a  water 


pipe  of  the  mayor  and  dty  councQ  widcb 
was  exposed  In  digging  said  trench  to  burst 
and  flood  said  trench,  and  from  thence  to 
flow  upon  and  against  the  plaintiff's  wall, 
causing  the  same  to  settle  and  sink. 

Twenty.^even  exceptions  were  taken  to 
rulings  on  evidence  and  the  twenty-eighth 
to  the  granting  of  the  defendants'  prayers 
offered  at  the  close  of  the  plaintiff's  case. 

These  prayers  were  as  follows: 

(1)  "The  city  prays  the  court  to  Instruct 
the  Jury  that  there  is  no  evidence  in  this 
cause  legally  su£Bcient  to  entitle  the  plaintiff 
to  recover  under  the  pleadings  against  the 
dty,  and  the  verdict  of  the  Jury  must  there- 
fore be  for  the  city." 

(9  "The  city  prays  the  court  to  instruct 
the  Jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  show  any  negli- 
gence on  the  part  of  the  city,  or  for  which 
the  city  is  responsible,  and  therefore  the 
plaintiff  is  not  entitled  to  recover  under  the 
pleadings  against  the  city,  and  the  verdict 
of  the  Jury  must  be  for  the  dty." 

First  prayer  of  the  contractors:  "The  de- 
fendant M.  A.  Talbott  Co.  prays  the  court 
to  Instruct  the  Jury  that  under  the  pleadings 
of  this  case  there  Is  no  evidence  legally  suffl- 
dent  to  entitle  the  plaintiff  to  recover,  and 
the  verdict  of  the  Jury  must  therefore  be 
for  the  defendants  M.  A.  Talbott  &  Co." 

In  order  that  we  may  deal  intelligently 
with  the  numerous  exceptions  relating  to  the 
exclusion  of  evidence,  we  will  briefly  sum- 
marize the  testimony  which  was  admitted. 
The  undisputed  evidence  is  that  the  plain- 
tiff's house  was  built  in  the  year  1900  by  an 
experienced  builder  for  lilmself  out  of  the 
best  material,  and  with  proper  care  and 
skill,  and  that,  until  the  construction  of  this 
sewer,  the  walls  and  every  part  of  the  house 
were  sound  and  in  perfect  condition.  The 
plaintiff,  who  was  then  living  in  the  house, 
testified  that  the  trench  for  the  sewer  was 
open  altogether  according  to  her  recollection 
about  six  weeks;  that  there  were  many 
Aiinstorms  during  the  time  It  was  open, 
and  water  collected  therein  which  was  not 
pumped,  but  was  allowed  to  stand  until  it 
soaked  In  the  ground;  that,  after  the  trendi 
was  filled,  she  heard  the  sound  of  water 
running,  but  could  not  tell  where  it  was, 
and  she  called  one  of  the  men  at  work 
on  the  Job  who  discovered  a  broken  water 
pipe  of  the  dty  in  the  trench  which  had 
been  running  for  more  than  a  day;  that 
cracks  in  the  walls  and  ceilings  began  to 
appear  and  have  grown  larger  and  more 
numerous,  and  the  doors  could  not  be  locked 
or  closed,  and  she  has  been  put  to  expense 
in  ^deavorlng  to  close  the  cracks  and  re- 
pair the  damage  to  the  doors  and  to  the 
bouse  generally.  Upon  her  cross-examina- 
tion, and  from  the  testimony  of  other  wit- 
nesses, it  may  be  doubtful  whether  the 
trench  was  open  so  long  as  six  weeks,  bnt 
none  of  the  testimony  makes  the  time  short- 
er than  three  weeks.    Mr.  Knight  testified 
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that  he  conld  not  tell  Just  how  long  a  sec- 
tion he  allowed  to  be  open  at  one  time,  but 
could  not  recall  that  it  was  over  75  or  80 
feet 
Frank  G.  Walsh,  a  builder  of  21  years'  ex- 


May  22d,  when  only  the  paving  remained  to 
be  done,  but  saw  no  one  working  there. 

John  Carey,  a  bqllder,  testified  that  he  ex- 
amined the  plaintllTs  house  In  1007,  and  es- 
timated what  the  necessary  repairs   would 


perience,  corroborated  the  plaintiff  as  to  the '  cost,  and  saw  a  man  bailing  water  with  a 
condition  of  the  house  in  1910,  and  said  the  |  bucket  out  of  this  trench,  which  was  filled 
wall  at  the  rear  corner  was  S\i  Inches  out  j  with  water. 

of  plumb,  and  that  the  foundations  of  the  j  John  'Tralnor,  who  had  an  experience  of 
house  were  3%  feet  below  the  curb,  in  the|3(Vodd  years  as  a  builder  of  sewers  In  Bal- 
alley.  He  testified  that  he  had  dug  many  tlmore,  and  had  made  all  sorts  of  excaTa- 
similar  trenches  alongside  of  buildings,  and  [  tlons,  said  he  had  built  sewers  of  Tarious 
knew  the  custom  of  buUders  In  digging  such  sizes  from  three  or  four  feet  in  depth  to 
trenches.  j  twenty  feet;    that  In  this  work  he  was  ao- 

John  McKnlght,  a  builder  for  S5  years  In  customed  to  use  lagging,  and  that  he  has 
Baltimore  city,  who  knew  the  house  ever  seen  rainstorms  which  flood^  the  trench, 
since  it  was  built,  saw  the  trench  open  in  and  loosened  the  earth  behind  the  lagging, 
April,  1007,  the  pipes  lying  by  It,  and  said  j  and  the  section  would  cave  in,  and  that.  If 
this  was  the  situation  for  several  weeks;  that '  water  Is  allowed  to  get  In  a  trench.  It  will 
about  the  fifth  week,  according  to  his  recol-  { cut  away  the  earth  entirely.  He  testified 
lection,  the  pipes  were  In  the  trench,  and  the  that  he  examined  the  alley  that  morning; 
dirt  was  thrown  loosely  in;  that  the  trench  |  that  the  tops  of  the  lagging  ran  along  the 
was  about  elgbt  feet  deep,  and  the  soil  In  curb,  and  in  some  places  came  up  fair  with 
the  alley  was  good  hard  gravel  and  sand.  \  the  top  of  the  pavement,  and  a  little  high- 
He  testified  that  he  had  built  many  sewers  er;   that  the  failure  to  cut  off  this  lagging 


both  large  and  small  in  Baltimore  city. 

Frank  Ward,  who  was  foreman  of  the  wa- 
ter department  In  1907,  and  also  at  the  time 
of  the  trial,  testified  that  on  May  22,  1907, 


below  the  surface  endangered  the  house;  that 
he  ran  his  whipstock  down  4%  feet  below 
the  curb  next  to  the  lagging  showing  that 
the  water  strikes  this  lagging,  runs  down 


be  repaired  a  broken  inch  and  a  half  city ,  behind  it,  and  makes  a  cavity  behind  the  lag- 
supply  pipe  in  this  trench  adjoining  thejglng.  He  also  said  he  had  large  experience 
plalntifTs  house ;  that  the  sewer  had  been  |  with  bursted  water  pipes  In  sewer  trenches, 
filled  in  50  feet  north  from  the  broken  pipe  and  that  they  should  always  be  supported 
up  the  alley ;  that  water  was  running  from  when  the  trench  is  filled  In.  He  said  the 
this  pipe  in  and  outside  of  the  trench;  that  trench  ought  not  to  have  been  opened  its 
the  pipe  broke  In  half  from  the  weight  of  full  length,  nor  to  remain  open  exposed  to 
the  dirt  in  the  sewer  trench.  It  was  in  <  the  weather  and  that  It  should  have  been 
good  condition,  not  bent,  but  broken  in  half,  i  put  on  the  other  side  of  the  alley. 
He  dug  out  the  dirt  three  feet  down,  but  I  Patrick  Flanagan,  a  sewer  builder  for  ZH 
could  not  tell  how  the  pipe  was  kept  In  years,  testified  that  he  examined  this  alley 
place.  He  said  such  accidents  happened  oc-  Just  before  the  trial,  that  some  of  the  lag- 
caslonally  In  sewe^  work,  but  could  not  say  Sing  was  still  visible  above  the  surface,  and 
how  often.  The  pipe  was  solid  cast  Iron,  there  was  a  recess  behind  the  lagging  into 
and  crossed  the  trench  at  right  angles  three  which  he  poured  several  buckets  of  water 


feet  below  the  surface.  It  was  old  construc- 
tion pipe,  but  the  break  would  have  occurred 
Just  the  same  if  the  construction  had  been 
new. 

Herbert  M.  Knight,  division  engineer  of 
the  sewerage  commission,  testified  that  the 
sewer  trench  was  on  the  west  side  of  the 
alley,  2  feet  and  8^  Inches  from  the  west 
curb  of  the  alley,  and  on  plaintiff's  side  of 
the  alley.  That  pavement  was  not  quite 
four  feet  wide,  and  the  trench  was  8  feet, 
lOVi  Inches  deep.  The  contractors  were  un- 
der the  supervision  of  the  city,  and  he  was 
in  control  of  the  work  under  the  contract, 
but  be  did  not  know  of  his  own  knowledge 
what  was  under  the  bed  of  the  alley  on  the 
side  opposite  the  plaintiff's  house.  He  knew 
from  the  records  made  and  delivered  to  him 
as  the  work  progressed  by  Inspector  Bray- 
don  and  EIngineer  Shrlver  that  skeleton  sheet 
piling  or  lagging  was  used  in  this  trench, 
and  it  was  left  In  the  trench  when  it  was 
filled.  He  was  absent  from  the  city  from 
Ma;  Ist  to  May  2lBt,  but  was  In  Butler  alley 


which  disappeared  as  fast  as  it  was  ponred 
in.  He  said  the  custom  was  to  cut  off  the 
lagging  below  the  surface. 

The  above  Is  a  substantial  statement  of 
all  the  testimony,  adduced  in  the  case. 

[3]  Due  care  Is  a  question  for  the  Jury  to 
be  determined  upon  the  facts  in  evidence, 
and  experts  cannot  be  allowed  to  usurp  the 
province  of  the  court  and  Jury  by  drawing 
those  conclusions  of  law  or  fact  upon  which 
the  decision  of  the  case  depends.  Stumore 
V.  Shaw,  68  Md.  19,  11  Atl.  360,  6  Am.  St. 
Rep.  412.  In  the  first,  fourth,  fifth,  sixth, 
thirteenth,  fifteenth,  sixteenth,  and  twenty- 
fifth  exceptions,  the  witnesses  Walsh,  Mc- 
Knlght, Knight,  Tralnor,  and  Flanagan  were 
each  asked  whether  under  the  circumstances 
stated  on  the  respective  questions  due  care 
was  exercised  by  the  defendants,  and  there 
was  consequently  no  error  in  refusing  to  al- 
low these  questions  to  be  answered. 

[4]  In  the  second  exception  the  witness 
Walsh  was  asked  If  the  repairs  which  he 
had  stated  were  necessary  'Would  have  re- 
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Btored  t&e  botise  to  as  good  condition  a^  be- 
fore the  building  of  the-  sewer.  We  can  see 
no  objection  to  the  question  as  bearing  upon 
the  amount  of  damage  sustained,  but,  as  tbls 
witness  had  already  said  these  repairs  would 
put  the  house  in  as  good  condition  as  possi- 
ble under  the  drcmustanoes,  there  was  no 
injury  resulting  from  the  refusal  to  allow  it 
to  be  answered. 

[6]  For  the  third  exertion  this  witness 
was  asked  what  effect  on  the  value  of  a 
house  there  would  be  from  putting  In  Iron 
anchors  or  braces  which  he  had  mentioned 
in  the  necessary  repairs.  There  is  no  ap- 
parent objection  to  this  question,  and  we 
think  it  should  have  been  allowed. 

[I]  The  first  and  eighth  exceptions  were 
taken  to  the  reTusal  to  allow  the  plaintiff's 
connsd  to  read  to  the  Jury  paragraphs  "a," 
"b,"  "c,"  -a,",  ^"  and  'T'  of  the  contract 
between  the  niayor  and  dty  council  and  the 
contractors.  The  whole  contract  had  been 
preTloosly  offered  g^ierally,  and  admitted 
In  evidence  without  restriction  as  to  any 
part,  and  under  these  cimunstances  we  are 
not  aware  of  any  principle  upon  which  the 
plaintiff  could  be  precluded  from  calling  the 
attention  of  the  jury  to  sudi  provisions  as 
It  deemed  material  to  her  Interest  If  any 
question  was  presented  of  the  construction 
of  these  passages,  the  Jury  could  hare  been 
Instructed  by  the  court  upon  request  of  the 
defendant. 

[7,  S]  The  ninth  and  tenth  exceptions  were 
taken  to  the  action  of  the  court  in  allowing 
the  witness  Knight  on  cross-examination  to 
be  asked  whether  the  trench  was  allowed 
to  stand  open  one  or  two  weeks  or  longer, 
and  why  the  sewer  was  built  on  the  west 
side  of  the  center  of  the  alley,  Instead  of  on 
the  east  side.  We  think  he  was  qnallfled 
to  answer  the  first  question  after,  referring 
to  the  records  regularly  delirered  to  him  in 
the  daily  course  of  business,  refreshing  his 
recollection  as  he  thereby  did;  and  we  can 
perceive  no  reason  why  he  should  not  be  al- 
lowed to  give  his  reasons  for  locating  the 
sewer  on  the  west  side  of  the  alley  in  reply 
to  plaintiff's  contention  that  It  should  have 
been  located  on  the  east  side. 

[9]  The  eleventh  excepuon  was  taken  to 
the  granting  of  a  motion  to  strike  out  an  an- 
swer of  Mr.  Knight  to  a  question  of  plain- 
tiff's counseL  The  record  is  so  confused  at 
that  point  by  a  colloquy  between  the  court 
and  connsel  that  It  Is  impossible  to  determine 
to  what  question  the  motion  was  directed. 
Before  we  can  reverse  a  ruling  in  such  a  situ- 
ation, we  must  be  able  to  find  some  distinct 
and  specific  error,  which  we  are  unable  to 
do  In  this  instance. 

[10]  In  the  twelfth  exception,  the  witness 
Trainer  was  asked,  assunjtng  the  trench  to 
be  8Mt  feet  deep  and  4%  feet  below  the  foun- 
dation of  plaintiff's  house  on  the  west  side 
of  the  alley,  and  that  rainwater  was  allow- 
ed to  stand  in  the  trench  as  testified  to,  what 


effect  that  would  have  had  upon  the  lagging. 
The  witness  had  qualified  as  an  expert  in 
digging  sewer  trenches  and  In  the  use  of  lag- 
ging in  such  work,  and  the  question  was  a 
proper  one  for  the  information  of  the  Jury 
in  reaching  their  conclusion  as  to  the  use  of 
due  care  by  the  defendants.  For  the  same 
reason,  he  should  have  been  allowed  to  say 
whether  in  his  Judgment  the  sewer  adjoin- 
ing plaintiff's  house  should  have  been  opened 
entire  or  built  in  sections.  This  bore  not 
upon  due  care,  but  upon  the  approved  meth- 
od of  building  sewers,  and  there  was  evi- 
dence both  that  it  was  all  open  at  once,  and 
that  It  was  opened  In  sections.  That  con- 
filct  was  for  the  Jury,  and  it  was  for  the  Ju- 
ry to  say  under  the  circumstances  of  the 
case  that  either  method  was  or  was  not  con-  ~ 
slstent  with  due  care.  There  was  error,  we 
think,  in  this  ruling. 

[Ill  The  seventeenth  exception  was  taken 
to  the  refusal  to  allow  the  witness  Trainer 
to  answer  what  reason  there  was  for  not 
putting  the  sewer  on  the  east  side  of  the  al- 
ley, and  the  eighteenth  was  to  the  question 
"ought  not  that  sewer  to  have  been  build  on 
the  east  side?"  Both  these  questions  asked 
for  an  opinion  pure  and  simple,  and  the  last 
emphasizes  the  vice  by  putting  the  question 
in  a  leading  form.  Whether  there  was  negli- 
gence in  the  location  of  the  sewer  was  as 
much  a  question  for  the  Jury  to  determine 
from  such  facts  as  to  the  location  as  were 
in  evidence  as  whether  there  was  negligence 
in  any  detail  of  its  construction,  and  neither 
was  determinable  by  the  mere  opinion  of  a 
witness.  There  was  no  error  in  these  rul- 
ings. 

[12]  In  the  nineteenth  exception  the  wit- 
ness Trainer  was  asked  in  reference  to  the 
breaking  of  the  water  pipe:  "Do  you  know 
what  causes  a  breakage  in  a  case  of  that 
sort?"  The  objection  to  which  was  sustain- 
ed. This  question  was  too  broad  and  vague. 
He  had  heard  Ward's  testimony  upon  this 
subject,  but  he  never  saw  the  pipe,  and  knew 
nothing  of  it 

The  twentieth  exception  is  to  substantially 
the  same  question,  and  is  disposed  of  by 
what  we  have  Just  said. 

[13]  The  twenty-first  exception  presents  a 
very  different  question.  That  was:  "Is 
there  any  usual  and  ordinary  method  com- 
monly adopted  to  prevent  this  (breakage) 
which  by  Ward's  testimony  was  shown  not 
to  have  been  done?"  If  the  last  clause  of 
this  question  had  been  omitted,  it  would 
have  been  material  and  proper,  but  the  last 
clause  assumed  that  Ward's  testimony  show- 
ed something  had  been  left  nndone  which 
should  or  might  have  been  done,  and  there 
is  no  evidence  to  warrant  this  assumption. 
As  framed,  there  was  no  error  in  excluding 
tbls  question. 

[14]  The  twenty-second  exception  is  to  a 
question  asking  Trainor  if  the  usual  precau- 
tions had  been  taken  for  protecting  this  pipe 
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whether  Ward  would  not  have  found  some 
evidence  of  It  This  was  manifestly  lmi>ossl- 
hle  for  the  witness  to  answer. 

[1  J]  In  the  twenty-third  and  twenty-fourth 
exceptions  the  witness  Flanagan  was  asked 
what  would  be  the  effect  of  water  standing 
In  that  trench  of  eight  feet  depth  upon  the 
lagging  and  also  upon  the  foundations  of  the 
adjoining  house.  The  answers  to  these  ques- 
tions coming  from  an  ezx)ert  would  have  stat- 
ed facts  directly  aiding  the  jury  In  deter- 
mining whether  due  care  had  been  exercis- 
ed by  the  defendants,  and  there  was  error 
In  refusing  to  permit  them  to  be  answered. 
In  1  Cyc.  789,  it  Is  said  the  court  will  take 
judicial  notice  of  the  probable  consequences 
Of  an  excavation,  citing  Obert  v.  Dunn,  140 
Mo.  476,  41  S.  W.  901,  where  the  earth  fell 
in  consequence  of  an  excavation  immediately 
adjoining  and  five  feet  below  the  foundation 
of  a  house.  That  of  which  the  court  may 
take  Judicial  notice  may  certainly  be  proved. 

In  the  twenty-sixth  exertion  there  was 
the  same  vice  as  in  the  twenty-first,  the 
question  assuming  without  proof  that  some- 
thing was  omitted  which  should  have  been 
done,  and  there  was  no  error  in  the  twen- 
ty-seventh exception  wherein  Flanagan  was 
asked  to  give  his  opinion  from  Ward's  tes- 
timony as  to  what  caused  the  pipe  to  break. 

We  now  come  to  the  prayers. 

In  Baltimore  v.  Schnltker,  84  Md.  43,  34 
Atl.  1134,  the  court  said:  "The  principles 
upon  which  municipal  corporations  are  held 
liable  for  damages  occasioned  by  defects  in 
streets,  sewers,  and  other  public  works,  are 
well  settled  by  numerous  cases  In  this  court 
and  elsewhere.  The  defendant  does  not  in- 
sure Its  citizens  against  damage  from  works 
of  its  construction,  and  is  only  liable  as  oth- 
er proprietors  for  negligence  or  willful  mis- 
conduct." 

In  CahUl  v.  Baltimore,  93  Md.  233,  48  Att. 
705,  Judge  Boyd  said:  "Every  owner  of  land 
within  the  bounds  of  a  municipality  may  be 
required  to  suffer  some  injury  in  consequence 
of  authorized  improvements  for  the  benefit  o' 
the  public,  for  which  he  has  no  redress.'' 
But  the  learned  Judge  did  not  mean  to  in- 
clude in  those  injuries  such  as  are  occasion- 
ed by  the  negligent  commission  or  omission 
of  municipal  corporations  In  executing  work 
they  are  authorized  to  perform,  for  in  the 
same  sentence  he  proceeds  to  say:  "But  to 
permit  the  same  authorities  to  Invade  the 
property  of  such  owner  by  making  it  the 
dumping  ground  for  such  articles  as  may  be 
collected  In  the  artificial  drains  constructed 
by  them  Is  as  much  an  infringement  on  his 
rights  as  if  they  had  taken  possession  of  It 
for  another  purpose." 

In  Baltimore  &  Pot  R.  R.  v.  Reaney,  42 
Md.  130,  Jndge  Alvey  said:  "If  a  party  act- 
ing under  lawful  authority  Inflict  Injury  In 
the  manner  of  executing  authority,  as  by 
unskUlfuIness  or  negligence,  be  is  liable  for 
the  consequences." 

[16]  These  cases  will  sufllce  to  show  that 


a  municipal  corporation  has  no  greater  Im- 
munity than  a  private  corporation  or  person 
from  the  consequence  of  Its  own  negligent  or 
unskillful  performance  of  lawful  work. 

[17]  Nor  is  there  any  difficulty  In  holding 
the  city  to  be  liable  In  this  case  for  any  neg- 
ligence of  the  contractors  in  their  perform- 
ance of  their  contract  resulting  in  Injury  to 
the  plaintiff,  since  the  evidence  is  undisputed 
that  the  contractors  were  under  the  super- 
vision of  the  city,  and  that  the  division  sew- 
er engineer  was  in  control  of  the  work.  But, 
even  If  Talbott  &  Co.  were  Independent  con- 
tractors, the  case  would  not  be  different 
Judge  Schmucker  in  Bonaparte  v.  Wiseman, 
89  Md.  21,  42  Atl.  918,  44  U  R.  A.  482,  re- 
ferring to  Deford  v.  Keyser,  30  Md.  179,  de- 
clared the  distinction  to  be  well  established 
between  the  cases  In  which  when  work  is  be- 
ing done  under  a  contract  an  injury  is  caus- 
ed by  negligence  in  a  matter  collateral  to  the 
contract  and  those  in  which  the  thing  con- 
tracted to  be  done  caused  the  mischief.  In 
the  former  class  of  cases  the  employer  is  not 
liable  for  the  injury,  but  In  the  latter  he  is. 

[IB]  We  are  not  prepared  to  say  there  is 
any  legally  sufficient  evidence  In  this  case  of 
negligence  in  the  location  of  the  sewer,  but 
we  are  of  opinion  there  was  legally  sufficient 
evidence  tending  to  show  negligence  in  the 
performance  of  the  work  resulting  directly  in 
injury  to  the  plaintiff.  There  was  evidence 
tending  to  show  that  the  sewer  was  opened 
for  Its  fnll  length  alongside  of  the  plalntlfTs 
house,  and  was  allowed  to  remain  open  dur- 
ing several  severe  rainstorms;  that  water 
was  thus  allowed  to  accumulate  and  stand 
in  the  trench  for  a  considerable  period  In 
close  proximity  to  plaintiff's  wall;  that  the 
water  pipe  which  bnrst  in  the  trench  after 
the  trench  was  filled  was  unsupported  in  any 
manner,  that  being  a  matter  witbin  defend- 
ant's knowledge  as  to  which  it  offered  no  ev- 
idence, and  there  being  no  evidence  of  any 
such  support  found  in  the  trench  when  it 
was  dug  out  to  repair  the  pipe;  also,  that 
the  lagging  used  in  the  trench  instead  of  be- 
ing cut  off  below  the  surface,  as  there  was 
evidence  to  show  was  the  custom,  was  left 
protruding  so  as  to  form  a  channel  for  the 
water  flowing  from  the  sidewalk,  and  cause 
it  to  sink  down  along  the  lagging  in  prox- 
imity to  the  wall;  and  that  the  injury  to 
the  house  was  the  natural  consequence  of  the 
above  manner  of  performing  the  work. 

[U]  We  may  properly  observe  here  that  in 
a  city  the  subsurface  of  whose  streets  Is  fill- 
ed with  water  pipes,  gas  pipes,  tdephone 
and  telegraph  conduits  and  other  agencies  it 
is  of  the  utmost  importance  that  In  all  ex- 
cavations made  In  the  streets  due  care  should 
be  taken  to  protect  and  safeguard  those 
agencies  so  as  to  be  as  secure  after  as  before 
such  excavation,  and  that  the  life  and  prop- 
erty of  abutting  residents  should  be  protect- 
ed from  injury  that  might  result  from  sucti 
negligence. 

[29]  In  Stearns  T.  Richmond,  88  Va.  9d2, 
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14  S.  B.  847.  2»  Am.  St  Bep.  768,  It  was 
held  the  right  of  an  adjoining  priTate  owner 
to  lateral  support  may  be  asserted  as  against 
a  municipality  making  ezcavatlons  in  a 
street  as  well  as  against  a  private  Indlvid- 
nal.  The  court  said:  "A  dty  having  au- 
thority to  grade  Its  streets  cannot,  under  the 
specious  plea  of  public  convenleoce,  be  per- 
mitted to  exercise  that  dominion  to  the  in- 
jury of  another's  property  in  a  mode  that 
would  render  a  private  individual  re^Musi- 
ble  in  damages,  without  being  respwisible 
itself."  It  was  argued  in  behalf  of  the  city 
here  upon  the  authority  of  Bbafer  v.  Wilson, 
44  Md.  281,  that  it  was  the  duty  of  Mrs. 
Hanrahan  to  shore  or  prop  her  house  so  as 
to  render  it  secure  in  the  meantima  But 
we  think  this  obvious  that  this  is  required 
not  to  guard  against  negligence  of  the  other 
party  in  malcing  the  excavation,  but  to  pro- 
tect himself  against  an  inevitable  injury 
which  ml^t  otherwise  result  from  the  most 
careful  performance  of  the  work.  This  is 
apparent  from  the  following  passage  from 
Sbafer  t.  Wilson:  "The  authorities  are  some- 
wliat  conflicting  as  to  the  extent  of  the 
right  of  the  owner  of  any  adjacent  land  built 
upon  to  improve  his  own  property  where  he 
Is  under  no  disability  (from  grant  of  ease- 
ment, prescriptive  right  or  necessity),  to  re- 
strict him,  although  it  may  operate  to  in- 
jure his  neighbor's  property.  But  it  la 
agreed  on  all  sides  that  his  right,  whatever 
that  may  be,  must  be  exercised  with  due 
care  and  skill,  and  at  his  peril,  to  prevent 
injury  to  the  adjacent  owner." 

And  In  Serio  v.  Murphy,  99  Md.  545,  68 
Atl.  435,  105  Am.  St  Rep.  316,  Judge  Fowler 
said:  "If  the  owner  of  the  building  endan- 
gered by  the  proposed  excavation  has  receiv- 
ed proper  notice,  the  party  making  the  ex- 
cavation is  responsible  only  for  actual  or 
positive  negligence  in  the  manner  of  doing 
the  work."  So  that  whether  the  owner  does 
or  does  not  shore  up  bis  property,  in  either 
event,'  If  he  Is  Injured  by  the  negligence  of 
Ute  other  party,  he  is  not  debarred  from  re- 
covery. 

[211  It  Is  true  that  the  right  of  lateral 
mpport  only  extends  to  the  soil  In  its  natn- 
riil  condition,  and  does  not  protect  buildings 
adding  weight  to  the  land,  but  the  erection 
of  buildings  does  not  destroy  the  pre-existing 
rUAt  of  support  to  the  soil  itself.  In  such 
esses  there  is  no  right  of  action  for  unavoid- 
able Injury  not  caused  by  negligence  or  nn- 
■kUlfnlness,  and  which  would  not  have  oc- 
curred, if  there  were  no  building  on  the 
land.  But  negligence  resulting  in  Injury 
gives  a  cause  of  action  whether  .the  land  is 
tnillt  on  or  not 

122]  We  are  not  left  to  conjecture  in  this 
case  the  view  held  by  the  court  of  the  evi- 
dence of  neglig«ice  to  which  we  have  refer- 
red, since  in  ruling  upon  the  prayers  the 
learned  Judge  delivered  an  oral  opinion  of 
some  length,  incorporated  in  the  record,  in 


the  course  of  which  he  said:  "There  Is  no 
such  exactness  about  the  testimony  in  this 
case,  which,  if  the  jury  believed  all  the  evi- 
dence that  has  been  offered  here  on  the  part 
of  the  plaintifT,  would  point  unavoidably  and 
unerringly  to  a  condition  of  affairs  caused 
by  the  negligence  of  the  construction  of  the 
sewer,  and  it  is  upon  that  ground,  and  upon 
that  alone,  that  I  will  grant  the  defendant's 
prayers  that  there  is  no  legally  sufficient 
evidence  In  the  case  to  entitle  the  plaintiff  to 
recover.  We  do  not  understand  this  to  be 
the  test  of  the  legal  sufficiency  of  evidence. 
In  Mallette  v.  British  Assurance  Co.,  91  Md. 
481,  46  Atl.  1006,  it  was  said,  repeating  the 
early  rule:  "The  court  must  assume  the 
truth  of  all  the  evidence  tending  to  sustain 
the  claim,  and  all  Inferences  of  fact  deduc- 
Ible  from  It"  In  Wetherall  v.  Claggett  28 
Md.  466,  the  court  said:  "Though  the  testi- 
mony be  weak  and  inconclusive,  yet  if  de- 
rived from  a  legal  source^  and  pertinent  to 
the  issue,  the  jury  was  the  proper  tribunal 
to  pass  on  It"  And  in  McElderry  v.  Flanna- 
gan,  1  Har.  &  O.  308,  the  court  said:  "If 
there  be  evidence  from  which  a  rational 
mind  could  infer  a  fact  in  issue,  the  county 
court  have  invaded  the  province  of  the  jury 
and  their  Judgment  must  be  reversed."  The- 
view  expressed  by  the  learned  Judge  of  the 
Baltimore  city  court  cannot  be  reconciled 
with  those  to  which  we  have  referred,  and 
we  are  of  opinion  that  it  was  error  to  with- 
draw the  case  from  the  jury.  We  cannot  re- 
gard this  case  as  falling,  as  was  argued, 
within  Harford  County  v.  Wise,  75  Md.  88, 
23  Atl.  65,  in  which  the  affirmative  evidence 
was  equally  balanced  as  to  which  of  two 
causes  produced  the  injury,  for  one  of 
which  the  court  held  the  defendant  was  and 
for  the  other  he  was  not  responsible,  and, 
where  it  was  held  that  neither  cause  could 
be  said  to  be  established  by  legitimate  proof, 
the  evidence  in  respect  thereto  being  in  a 
state  of  equipoise  as  to  which  caused  the  in- 
Jury.  This  court  said  the  lower  court  should 
have  held  there  was  in  that  condition  of  the 
proof  no  legally  sufficient  evidence  of  the 
cause  for  which  defendant  would  have  been 
liable  If  there  had  been  such  evidence.  For 
the  reasons  stated,  the  judgment  must  be  re- 
versed. 

Judgmmt  rerersed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded. 

^"""^  014  ma.  ST,) 

HANNIS  DISTILI/ING  CO.  T.  MAYOR  AND 
COUNCIL  OF  CITX  OP  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Jan.  12,  1911.) 

1.  Intoxicating  Liquobs  (i  16*)— Taxatioh 
— Vauditt. 

Code  Pub.  Gen.  Laws  1904.  art  81,  H 
214-224.  requiring  the  assessment  of  taxes  up- 
on distilled  liquors  against  the  person  having 
possession  thereof,  and  requiring  him  to  pay  the 
tax,  giving  him  a  lien  on  the  liquor  tor  the 
sum  so  paid,  is  not  in  violation  of  Declaration 
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of  Rights,  art  16,  declaiinf  that  ever;  person 
holding  property  should  contribute  to  public 
taxea  aecordins  to  its  actnal  worth,  for  this  tax 
il  upon  the  owner  of  the  property,  the  custodian 
merely  becoming  his  agent  for  the  payment  of 
the  tax. 

[Gd.  Note.— For  other  cases,  see  Intoxicating 
Liqaon,  Dec  Dig.  |  16.*] 

2.  CORBTITUTIOHAL  LAW  (|  284*)— DtTB  PRO- 
CESS OF  Law— Deprivation  of  Propebtt. 
Code  Pub.  Gen.  Laws  1904,  art.  81,  II 
214-224,  providing  that  the  custodian  of  dis- 
tUIed  spirits  shall  pay  for  the  owner  tlie  taxes 
levied  upon  such  spirits,  taking  a  lien  upon 
them  as  means  of  reimbursement,  does  not  work 
a  deprivation  of  property  without  due  process 
of  law  contrary  to  Const  U.  S.  Amend.  14, 
though  Declaration  of  Rights,  art.  15,  permits 
taxes  to  be  levied  in  personam,  but  not  m  rem; 
the  provision  in  this  case  requiring  a  mere  caa- 
todian  to  pay  the  taxes  for  the  owner. 

[Ed.  Note. — For  other  casea,  aee  Constitution- 
al Law,  Cent  Dig.  U  883-896;  Dec.  Dig.  | 
284.*] 

8.  CoNSTiTirriOHAL,  Law  (|  130*)  —  Impaib- 
MXNT  or  Oblioatioh  of  Contbaot— Taxa- 
tion   ON   FOBEION    COBPOBATION. 

There  is  no  impairment  of  the  contract 
between  the  state  and  a  foreign  corporation 
doing  business  in  the  state,  after  having  com- 
plied with  Code  Pub.  Gen.  Laws  1904,  art.  23, 
il  137-141,  respectively  providing  that  foreign 
corporations  may  engage  in  such  business  as 
domestic  eotporationa  are  permitted  to  conduct; 
that  a  certified  copy_  of  tneir  charter  t>e  filed; 
that  an  agent  be  designated  upon  whom  process 
may  l>e  served,  and  that  a  license  fee  of  $25 
be  paid,  by  Code  Pub.  Gen.  Laws  1904,  art. 
81,  11  214-224.  which  requires  it  like  domestic 
corporations  when  acting  as  a  custodian  of  dis- 
tilled spirits,  to  pay  for  the  owner  the  taxes 
levied  thereon,  for  article  23,  |  409,  declares 
that  any  corporation  not  chartered  in  this  state, 
which  shall  transact  business  therein,  shall  be 
deemed  to  hold  and  exercise  franchises  within 
tile  state,  and  section  66,  art  23,  enacted  a  part 
of  the  new  corporation  law  by  Laws  1008,  c. 
240,  provides  that  no  foreign  corporation  shall 
engage  in  any  business  in  this  state  which  can- 
not be  carried  on  by  domestic  corporatioo!!,  and 
that  every  foreign  corporation  shall  be  deemed 
to  have  assented  to  the  provisions  of  the  laws 
of  this  state,  thus  making  foreign  corporations 
admitted  in  the  state  by  reason  of  comity,  sal>- 
ject  to  the  policy  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  301;    Dec.  Dig.  |  130.*] 

4.  COBPOBATIONS     (I     638*)— FOBEIGN     COBPO- 

BATioNS  —  Subjection   to  Genebai,  Laws 

AND  POLICT  OF  STATE. 

A  foreign  corporation  .is  subject  to  the  pol- 
icy and  laws  of  any  state  in  which  it  carries 
on  business. 

[Ed.  Note. — For  other  cases,  see  Corporatlona, 
Cent  Dig.  |  2529;   Dec.  Dig.  |  638.*] 

5.  Intoxicating  Iaqvobb  (8  92*)  — AssEsa- 
iiENT— Mode  of  Assessment— Statute. 

As  Code  Pub.  Gen.  Laws  1904,  art.  81,  I 
2,  providing  that  all  property  shall  be  assessed 
to  the  owner,  specially  excepts  sections  214-224, 
providing  that  the  custodian  of  intoxicating 
liquors  shall  pay  the  taxes  assessed  thereon, 
taking  a  lien  tor  reimbursement  from  the  own- 
er, an  assessment  under  those  sections  is  not 
void  because  not  against  the  owner  of  the  liq- 
uor; the  object  of  the  statute  being  to  subject 
■nch  liquors  to  taxation  where  the  owner*  can- 
not be  identified. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  92.*] 


Appeal  from  Baldmon  Conrt  of  Conuiioa 
Pleas;  Chas.  W.  Heulsler,  Judge. 

Action  by  the  Mayw  and  Council  of  Balti- 
more against  the  Hannls  Distilling  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    AflSrmed. 

Argued  before  BOYD,  C.  3.,  and  BRISCOE, 
PEAKCE,  SCHMUCKEB,  BURKE,  THOM- 
AS,    PATTISON,   and   URNER,   JJ. 

Sblrley  Carter,  for  appellant  Edgar  Al- 
lan  Poo  and  Sylvan  H.  Laochboimer,  for 

appellee. 

URNEB,  J.  The  main  qaestion  presented 
by  this  record  bas  been  three  times  decided 
by  this  court,  and  the  conclusion  it  bas 
reached  and  reiterated  has  been  twice  ap- 
proved by  the  Supreme  Court  of  the  United 
States.  It  is  now  urged  that  the  question 
be  reconsidered  upon  the  theory  that  Its 
previous  determination  by  this  conrt  was 
erroneous  in  principle  and  that  the  Supreme 
Court  misconstrued  the  decision  it  affirmed. 
This  contention,  while  extraordinary,  was 
argued  wlth'unquestionable  sincerity  and  abil- 
ity, and  we  have  given  careful  consideration 
to  the  reasons  advanced  in  its  support,  but 
we  see  no  occasion  to  doubt  the  soundness 
of  the  conclusion  previously  annonnced  or  to 
suppose  that  the  Supreme  Court  was  under 
any  misapprehension  as  to  the  basis  of  the 
ruling  it  reviewed. 

[1,  2]  The  case  before  us-  involves  the  col- 
lection of  taxes  alleged  to  have  been  law- 
fully levied  by  the  appellee  upon  an  assess- 
ment duly  made  by  the  State  Tax  Commis- 
sioner, of  certain  distilled  spirits  In  the  cna- 
tody  if  the  appellant  corporation  in  Balti- 
more dty.  The  defeniMi  is  predicated  unon 
the  alleged  invaliaity  ot  the  statutory  pro- 
visions for  the  imposition  of  the  taxes  sought 
to  be  recovered.  These  provisions  are  em- 
braced in  sections  214  to  224  of  article  81 
of  the  Code  of  Public  General  Laws  of  1904, 
and  they  require,  among  other  things,  that 
the  custodian  of  distUled  spirits  shall  pay 
for  the  owner  the  taxes  levied  with  refer- 
ence to  the  property,  but  reserve  a  lien  upon 
it  as  a  means  of  reimbursement  for  the  pay- 
ment This  legislation  is  claimed  to  be  in 
violation  of  article  16  of  the  Declaration 
of  Rights  and  of  the  "due  process  of  law" 
clause  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  The  sup- 
posed invalidity  ot  the  statute  nndnr  the 
federal  Constitution  is  asserted  to  be  due, 
not  to  any  inherent  repugnancy  to  that  in- 
strument, but  to  certain  limitations  which 
this  court  has  recognized  as  having  been  im- 
posed upon  the  taxing  power  of  the  state  by 
its  own  organic  law.  The  proposition  is  that 
inasmuch  as  article  16  of  the  Declaration  ot 
Rights,  as  construed  by  this  court,  permits 
taxes  to  be  levied  in  personam,  but  not  In 
rem,  and  as  the  provisions  in  questi<Mi  bav* 
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accordingly  been  beld  to  contemplate  the 
taxation  of  the  owner  of  the  assessed  com- 
modity, therefore  the  requirement  compelling 
a  mere  custodian  to  pay  sach  taxes,  though 
allowing  him  a  lien  for  hia  protection.  Is  not 
a  valid  exercise  of  the  power  of  taxation 
thna  restricted,  and  amounts  to  the  taking 
of  property  without  due  process  of  law. 
This  theory  Involves  the  assumption,  first, 
that  the  power  to  tax  In  personam  can  only 
be  validly  exerted  directly  against  the  own- 
er of  the  assessed  property,  even  though  his 
identification,  by  reason  of  peculiar  incidents 
of  ownership,  may  be  practically  impossible, 
and,  secondly,  that  even  if  a  sejf-lmposed 
limitation  of  the  taxing  power  of  a  state 
does  not  invalidate  a  particular  exercise  of 
8a<di  power  under  the  state  Constitution,  it 
may  yet  be  capable  of  rendering  an  other- 
wise inoffensive  statute  obnoxious  to  the 
Constitution  of  the  United  States.  .     , 

Upon  full  consideration  of  the  specific  ob- 
jection Just  stated,  the  validity  of  the  statute 
In  controversy  was  sustained  in  Montlcello 
DUtllUng  Go.  V.  Baltimore  Olty,  90  Md.  41C, 
45  Atl.  210;  Fowble  v.  Kemp,  92  Md.  637, 
48  AtL  379;  Carstairs  v.  Cochran,  95  Md. 
488,  52  Atl.  eOl;  Carst^lra  v.  Cochran,  193 
U.  S.  10,  24  Sup.  Ct  Sia  48  U  Ed-  696 ; 
and  Hannls  DlatiUlag  Co.  v.  Baltlmoiie,  216 
n.  S.  285,  SO  Sup.  Ct  826,  64  L.  Bd.  482. 
In  the  last  case  cited  the  identical  reasons 
now  submitted  for  a  reconsideration  of  the 
question  were  presented  and  ruled  lnsu£9- 
dent.  It  was  there  held  that  as  the  statute 
bad  been  conclusively  declared  by  this  court 
to  be  a  valid  exercise  of  taxing  power  under 
the  Constitution  of  this  state,  and  as  it  bad 
been  found  in  Carstairs  v.  Cochran,  198  U.  8. 
10,  24  Sup.  Ct  818,  48  L.  Ed.  596,  supra,  not 
to  be  in  conflict  with  the  federal  Constitu- 
tion, there  was  no  substantial  or  meritorious 
basis  upon  which  the  contention  to  the  con- 
trary could,  be  predicated  as  a  federal  ques- 
tion; and  the  appeal  was  dismissed  upon 
that  distinct  ground.  It  would  be  dlfilcult 
to  ccmceive  of  a  situation  tn  which  a  liti- 
gated question  could  be  more  effectually  con- 
cluded by  repeated,  careful  and  controlling 
adjudications  than  is  the  primary  Issue  in 
the  i>resent  case. 

In  the  pleas  filed  to  the  declaration  the 
defense  we  have  stated  was  supplemented  by 
the  allegations  that  the  owners  of  the  distill- 
ed spirits  were  and  are  nonresident's  of  Mary- 
land, and  are  consequently  not  liable  to  taxa- 
tion by  this  state,  and  that  the  defendant  is 
a  foreign  corporation,  whose  only  assumed 
obligation  to  the  state  was  to  pay  the  fee  of 
$25  prescribed  by  statute,  and  therefore  can- 
not be  lawfully  required  to  pay  the  taxes 
taere  attempted  to  be  collected.  The  first 
of  these  questions  was  considered  in  all  of 
the  cases  above  cited,  except  that  of  Fowble 
▼.  Kemp,  and  it  was  expressly  held  that  the 
nonresidence  of  the  owner  did  not  affect  the 
legality  of  the  tax. 
80  A.— 21 


[SI  The  point  as  to'tbe  defendant's  nonresi- 
dence appears  to  be  now  specifically  pre- 
sented for  the  first  time.  It  Is  argued  that 
a  corporation  can  only  exist  and  reside  In 
the  state  of  its  creation,  although  its  exist- 
ence may  be  recognized  elsewhere,  and  that 
as  the  taxing  statute  in  question  can  have  no 
extraterritorial  effect,  it  cannot  be  enforced 
as  against  the  nonresident  defendant  unless 
compliance  with  its  terms  has  been  made 
the  subject  of  express  agreement  or  has 
been  stipulated  as  a  condition  of  the  right  of 
foreign  corporations  to  engage  in  business 
in  this  state.  It  is  asserted  that  the  defend- 
ant never  expressly  agreed  to  comply  with 
the  statute,  and  it  is  contended  that  the 
only  conditions  imposed  upon  Its  right  to 
transact  business  in  Maryland  are  those  pre- 
scribed by  sections  137  to  141  of  article  23  of 
the  Code  of  Public  General  Laws  of  1904, 
and  that  these  require  only  that  the  busi- 
ness desired  to  be  done  shall  be  such  as 
domestic  corporations  are  permitted  to  con- 
duct, that  a  certified  copy  of  the  charter  be 
filed  and  certain  information  given,  that  an 
agent  be  designated  upon  whom  process  may 
be  served,  and  that  the  sum  of  $25  be  paid  to 
the  state.  These  requirements  having  been 
fully  performed,  and  the  defendant  having 
become  entitled  to,  and  having  received,  a 
certificate  as  to  its  right,  to  pursue  its  busi- 
ness in  Maryland,  it  U  insisted  that  this 
right  is  supported  by  a  contract  for  a  valua- 
ble consideration,  which  is  not  subject  to  Im- 
pairment by  the  exaction  of  the  additional 
personal  duty  of  paying  taxes  for  the  owner 
of  the  property  in  the  defendant's  custody. 

The  authorities  cited  to  this  proposition 
were  New  York,  Lake  Brie,  etc.,  Co.  v.  State 
of  Pennsylvania,  163  U.  S.  628,  14  Shp.  Ct. 
952,  38  L.  Bd.  846,  and  American  Smelting 
Co.  V.  Colorado,  204  U.  S.  103,  27  Sup.  Ct 
198,  51  L.  Ed.  393.  In  the  first  of  these 
cases  a  New  Tork  railroad  corporation  con- 
structed the  portion  of  its  road  which  ex- 
tended into  Pennsylvania  under  a  statute  of 
the  latter  state  granting  the  right  to  do  so 
in  consideration  of  the  payment  of  certain 
prescribed  taxes  on  the .  property  and  stock 
of  the  company.  A  later  statute  required  all 
foreign  corporations  In  paying  Interest  on 
their  bonds  to  collect  and  account  for  taxes 
levied  by  the  state  on  such  of  the  securities 
as  were  held  by  resident  bondholders.  This 
requirement  was  held  to  be  invalid,  because, 
as  the  Supreme  Court  states:  "It  assumes  to 
do  what  the  state  has  no  authority  to  do — to 
compel  a  foreign  corporation  to  act  In  the 
state  of  its  creation,  as  assessor  and  collector 
of  taxes  due  in  Pennsylvania  from  residents 
of  Pennsylvania."  In  the  American  Smelt- 
ing Co.  Case,  a  nonresident  corporation  en- 
tered the  state  of  Colorado  after  complianct 
with  a  statute  which  provided  that  foreig-, 
corporations  should  be  subject  to  all  the  lia 
billtles  and  restrictions  of  domestic  corpora 
tions,  and  it  was  held  not  to  be  legally  sub- 
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ject  to  a  higher  tax  sought  to  be  Imposed  by, 
a  later  act  In  disregard  of  this  rule  of  equali- 
tj.  These  cases  are  quite  different  from  the 
one  at  bar,  and  do  not  In  our  Judgment  sup- 
port the  contention  that  foreign  corporations 
engaged  in  the  distilling  and  warehouse  busi- 
ness in  Maryland  should  be  held  exempt  from 
the  statutory  duty,  imposed  upon  all  corpora- 
tions alike,  to  pay  taxes  validly  levied  with 
respect  to  property  to  their  custody,  and  with- 
in the  limits  of  this  state  upon  the  security 
of  a  Hen  reserved  for  their  protection. 

But  the  appellant's  summary  of  the  statu- 
tory provisions  subject  to  which  it  was  ad- 
mitted to  this  state  has  left  out  of  considera- 
tion the  very  important  and  significant  dec- 
laration In  section  409  of  article  28  of  the 
Code  that:  "Any  corporation  not  chartered 
by  the  laws  of  this  state  which  shall  transact 
business  therein  shall  be  deemed  to  hold  and 
exercise  franchises  within  this  state,  and 
shall  be  liable  to  suit  In  any  of  the  courts 
of  this  state  on  any  dealings  or  transactions 
therein."  Section  66  of  article  23  of  the 
Code,  enacted  as  part  of  the  new  corpora- 
tion law  by  chapter  240  of  the  act  of  1908, 
provides  that:  "No  foreign  corporation  shall 
engage  or  continue  In  any  kind  of  business  In 
this  state,  the  transaction  of  which  by  do- 
jnestlc  corporations  is  not  permitted  by  the 
laws  thereof.  And  every  foreign  corjMration 
doing  business  In  this  state  shall  be  deemed 
thereby  to  have  assented  to  all  the  provisions 
of  the  laws  thereof."  The  obvious  purpose 
of  each  of  these  provisions  was  that  foreign 
eorporationa,  so  far  as  their  activities  In 
Maryland  are  concerned,  should  be  subject  to 
the  control  of  the  state,  and  be  responsible 
for  their  transactions  to  the  same  extent  as 
If  they  had  been  created  under  our  own  law. 
This  Is  in  accordance  with  the  principle,  as 
stated  by  -this  court,  that  while  "the  comity 
exhibited  by  the  several  American  states  to- 
ward each  other  secures  to  a  corporation 
created  by  any  one  of  them  almost  the  same 
use  of  its  chartered  powers  and  privileges  in 
the  territory  of  the  others  which  It  enjoys 
In  the  one  that  created  It,"  yet  that  comity 
"Is  always  extended  to  foreign  corporations 
by  the  domestic  state  in  such  mann^  as  to 
do  no  violence  to  its  own  policy."  Patapsco 
Co.  V.  Baltimore  City,  110  Md.  SIO,  72  Atl. 
1041.  If  foreign  corporations  were  exempt 
from  the  duty  imposed  generally  upon  cus- 
todians of  distilled  spirits  to  pay  the  taxes 
owing  by  the  owner,  the  whole  system  of 
taxation,  with  reference  to  that  class  of  prop- 
erty, would  be  deranged,  and  a  large  propor- 
tion of  the  revenue  to  which  the  state  is  en- 
titled from  that  source  would  be  rendered  un- 
collectible. 

[4]  The  general  rule  Is  well  settled  that 
foreign  corporations  which  are  permitted  to 
come  into  a  state  for  the  prosecution  of  their 
business  must  be  held  to  have  accepted  the 
restrictions  and  duties  Imposed  upon  them  by 
the  laws  of  the  state  they  enter,  and  they 
can  claim  no  other  or  greater  rights  or  priv- 


ileges than  those  accorded  to  tiie  domestic 
corporations.  Central  Ga.  R.  B.  Co.  t.  Bildi' 
berg,  107  Md.  372,  68  Atl.  690,  14  U  B.  A.  (N. 
S.)  389;  Hoggs  v.  Inter-American,  etc.,  Co., 
105  Md.  371,  66  AtL  259;  note  to  Reeves  v. 
Southern  By.  Co.  (Ga.)  70  L.  R.  A.  525;  Hard- 
ing V.  Amer.  Glucose  Co.,  182  111.  651,  65  N. 
E.  677,  64  L.  R.  A.  738,  74  Am.  St  Rep.  189 ; 
State  V.  U.  S.  Mut  Accident  Ass'n,  67  Wis. 
624,  31  N.  W.  229;  Horn  Sliver  Mining  Co. 
V.  State  of  New  Tork,  143  U.  S.  316,  12  Sup. 
Ct  405  (36  L.  Ed.  164).  In  the  case  last  cited 
the  Supreme  Court  observed:  "It  does  not  lie 
in  any  foreign  corporation  to  complain  that 
it  is  subjected  to  the  same  law  with  the  do- 
mestic corporation."  We  therefore  hold  that 
the  fact  of  the  appellants'  Incorporation  In 
another  state  does  not  relieve  it  from  the 
duty  sought  to  be  enforced  in  this  suit 

[S]  The  questions  we  have  considered  were 
presented  on  demurrer  to  the  defendant's 
pleas  relying  upon  the  several  defenses  Indi- 
cated. In  the  court  below  the  demurrer  was 
sustained,  and  the  defendant  electing  to 
stand  upon  the  pleas,  Judgment  was  entered 
for  the  amount  of  the  taxes  claimed.  The 
defendant  now  Invokes  the  demurrer,  as 
mounttng  to  the  first  error  in  pleading,  to 
question  the  sufficiency  of  the  declaration. 
This  is  said  to  be  defective  in  not  alleging 
that  the  taxes  sought  to  be  recovered  from 
the  defendant  as  custodian  of  the  distilled 
spirits  were  levied  upon  an  assessment  of  the 
property  in  the  names  of  the  respective  own- 
ers. To  sustain  this  contention  would  be  to 
defeat  the  whole  policy  of  our  taxing  system 
as  to  this  class  of  property  and  ownership, 
because  it  is  obviously  Impracticable  to  Iden- 
tify at  any  given  time  the  holders  of  the  ne- 
gotiable warehouse  certificates  who  own  the 
splrite  In  storage.  It  was  on  account  of  this 
very  dlfflculty  that  the  plan  of  providing  for 
payment  of  the  taxes  by  the  custodian,  and 
reimbursement  to  him  through  a  lien  on  the 
property,  was  devised.  Montlcello  Co.  v.  Bal- 
timore City,  supra.  It  was  argued  that  the 
law  contemplated  the  assessment  of  the  splr- 
ite to  the  owner  by  name,  but  we  do  not  so 
understand  Ite  terms.  While  section  2  of  ar- 
ticle 81  of  the  Code  requires  tliat  all  prop- 
erty of  every  kind  and  description  within  tho 
state  shall  be  valued  and  assessed  to  the  re- 
spective owners,  it  is  expressly  provided  In 
the  same  section  that  nothing  contained  In 
it  or  in  the  article  shall  affect  sections  214  to 
224,  inclusive,  relating  to  the  taxation  of  dio- 
tllled  splrite.  Those  sections  plainly  Indicate 
that  the  only  name  with  which  the  assess- 
ing and  taxing  agencies  are  to  be  concerned 
in  a  case  like  the  present  Is  that  of  the  "own- 
er or  proprietor  of  a  bonded  or  other  ware- 
house In  which  distilled  splrite  are  stored," 
or  of  the  "person  or  corporation  having  cus- 
tody of  such  splrite." 

In  Carstairs  v.  Cochran,  95  Md.  488,  52 
Atl.  601,  supra,  the  fundamental  question  aa 
to  the  liability  of  a  custodian  to  pay  taxes 
under  conditions  Identical  with  those  exlst- 
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Ing  In  this  case  was  raised  upon  demurrer  to 
a  declaration  which,  like  the  one  before  ns, 
neceBsarlly  omitted  an  allegation  that  the 
ass^smmt  had  been  made  In  the  name  of 
the  owners.  The  demurrer  to  the  declaration 
In  that  case  was  overruled,  and  the  same 
ruling  must  be  made  In  the  case  at  bar. 

There  was  no  error  In  the  Judgment  ot  the 
court  below,  and  It  wiU  be  affirmed. 

Judgment  affirmed,  with  costs. 


(n  N.  J.  u  6tn 

TITTLEBAUM  y.  BOEHMCKB, 

(Omrt  «t  Brron  and  Appeals  of  New  Jvnej. 

June  29,  1911.) 

(Bylldtnu  ty  the  CourtJ 

1  Sbduction  (i  7*)— AcnoH  — Who  Mat 
Maihtaiw— Pabtt  in  Loco  Pabentis. 
An  action  for  ledaction  may  be  maintained 
b7  one  standing  in  loco  parentis  to  an  illegiti- 
mate  child.  Wnether  the  plaintiff  occupied  that 
status  was  a  fact  question  for  the  Jury. 

[XM.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  H  9-14;  Dec.  Dig.  i  7.*] 
2.  Seddction  (I  19*)— Damaqbs— Chakacttbe. 
Tlie  damages  lecoverable  are  sucii  in  char- 
seter  as  may  he  recoveied  by  a  natural  parent 
[Bd.  Note.— For  other  cases,  see  Seduction, 
Dec.  Dig.  i  19.*] 

Appeal  from  Circuit  Conrt,  Hudson  County. 

Action  by  Frits  Tittlebanm  against  WU- 
Uam  Boehmcke.  Judgment  for  plaintiff,  and 
defendant  appeals    Affirmed. 

A.  G.  Btreitwolf,  for  appellant  John  J. 
Fallon,  for  appellee^ 

MINTURN,  J.  The  facts  in  evidence,  upon 
whldi  the  plaintiff  based  bis  action,  and  se- 
cured a  verdict,  are  that  when  he  married 
his  wife  she  was  the  mother  of  an  Infant 
girl  of  tender  years,  who  In  the  eye  of  the 
law  was  filla  nnlllus,  but  who  grew  up  In 
his  family  under  his  parental  authority  and 
tutelage,  assisting  as  would  his  own  child  in 
the  management  and  care  of  the  home,  min- 
istering' to  his  comfort,  and  occupying  for 
all  practical  purpose  the  status  of  a  daugh- 
ter In  the  household;  that,  when  she  attain- 
ed the  age  of  15,  she  was  lured  by  this  de- 
fendant from  the  home  and  seduced,  and 
that,  after  about  one  year's  Intercourse  with 
her,  and  when  her  pregnancy  was  suspected, 
be  purchased  her  necessary  outfit  and  her 
sailing  ticket,  and,  accompanying  her  to  the 
vessel,  shipped  her  to  Europe.  Inquiries  re- 
vealed the  fact  to  the  plaintiff  that  she  wan 
located  at  Hamburg,  In  Germany,  and  there 
the  plaintiff  sent  her  mother,  who  brought 
the  girl  back  to  her  home.  The  defendant 
met  this  situation  by  alleging  that  the  girl 
was  not  the  plaintiff's  child,  and  that  be  did 
not  stand  in  loco  parentis,  and  therefore  had 
no  legal  grievance.  This  plea  of  confession 
and  avoidance  was  buttressed  by  denials  of 


facts  which  the  Jury  resolved  against  him 
by  their  verdict,  to  the  effect  that  there  was 
no  proof  that  the  defendant  enticed  her  from 
her  home,  and,  entirely  immaterial  to  his  lia- 
bility for  the  tort,  that  he  did  not  know  that 
she  was  a  minor.  Whether  the  plaintiff,  un- 
der the  testimony,  stood  in  loco  parentis  to 
this  girl  was  left  by  the  learned  trial  court 
to  the  jury  to  determine,  and  they  have  con- 
cluded that  he  did.  • 

But  the  basic  Inslstmrait  upon  the  motion 
to  nonsuit  was  predicated  upon  the  notion 
that  the  girl,  being  fllla  nulllus,  and  therefore 
daughter  only  to  her  mother,  became  pater- 
nally ostracized,  and  could  not,  legally  speak- 
ing, occupy  a  status  which  would  concede  to 
her  the  care  and  love  of  a  father.  This  the 
learned  trial  court  properly  denied,  for  the 
contention  proceeds  upon  an  entire  miscon- 
ception of  the  legal  status  occupied  by  the 
plaintiff.  The  gravamen  of  the  action,  by 
whomsoever  prosecuted,  is  not  predicated 
upon  the  relationship  of  parent  and  child, 
but  upon  that  of  mastor  and  servant;  the  dis- 
tinctive allegation  in  the  common-law  decla- 
ration being  per  quod  servltium  amlslt  1 
Chltty,  PL  135;  2  Addison  on  Torts,  512; 
Clark  V.  Oark,  63  N.  J.  Law,  1,  42  AtL  770; 
Coon  T.  Moffitt,  S  N.  J.  Law,  683,  4  Am.  Dec. 
392 ;  Van  Horn  v.  Freeman,  6  N.  J.  Law,  322. 
In  Maneville  v.  Thomson,  2  C.  ft  P.  303,  12  B. 
C.  L.  136,  the  action  was  maintained  by  an 
uncle;  In  Patterson  v.  Wilcox,  20  U.  C  0.  P. 
385,  by  a  brother;  in  Ball  v.  Bruce,  21  111. 
161,  by  a  guardian;  in  Davidson  v.  GoodaU, 
18  N.  H.  431,  by  a  cousin;  in  Certwell  v. 
Hoyt,  6  Hun  (N.  T.)  675,  by  a  grandfather; 
and  in  Harrison  v.  Newkirk,  20  N.  J.  Law, 
176,  by  a  step-father.  "And,"  says  Tiffany, 
"generally  an  action  will  He  by  any  person 
who  stands  in  loco  parentis,  and  is  therefore 
entitled  to  the  child's  services."  Domestic 
Rel.  283;  Mlddleton  v.  Nichols,  62  N.  J.  Law, 
636,  43  Atl.  676;  and  cases  collected  In  38 
Cyc.  1303. 

It  is  objected  finally  that  an  Incorrect  rule 
of  damage  was  applied  by  the  learned  trial 
court  when  it  instructed  the  Jury  "that  the 
same  rule  of  damages  applies  as  in  the  case 
of  a  natural  parait"  The  objection  is  not 
supported  by  a  sealed  exception,  and  proper- 
ly is  not  before  us  for  consideration.  Never- 
theless we  may  say  that  the  rule  applied  by 
the  learned  trial  court  is  the  recognized  rule, 
supported  by  the  general  consensus  of  au- 
thority, as  weU  as  by  the  elucidation  of  the 
text-writers  of  the  theory  of  the  common  law 
upon  which  the  action  lias  been  supported. 
Van  Horn  v.  Freeman,  6  N.  J.  Law,  322; 
Ogbom  V.  Francis,  44  N.  3.  Law,  441,  431 
Am.  Rcfp.  394 ;  Williams  v.  Hutchinson.  8  N. 
T.  312,  53  Am.  Dec.  301 ;  and  cases  collected 
in  35  Cyc.  1323.  "Thus,"  says  Addison  in  his 
succinct,  yet  comprehensive,  summary  of  the 
doctrine  underlying  tbe  cases,  "the  action 
may  be  brought  by  any  person  with  whom 
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tbe  sednced  girl  was  residing  at  tbe  time  she 
was  seduced,  eltber  in  the  character  of  a 
daughter  and  servant,  or  as  maid  and  serv- 
ant, or  as  servant  only;  and  standing  In  loco 
parentis,  and  being  thus  entitled  to  sue,  he 
is  permitted  to  recover  damages  beyond  the 
mere  loss  of  service,  as  when  the  action  la 
brought  by  the  actual  parent" — citing  Bnvln 
V.  Beannan,  11  Blast,  24;  Edmondson  T. 
Macbell,  2  T.  R.  4.  If  such  a  loss  may  be 
said  to  be  circumscribed  by  limitations.  Lord 
Eldon  adequately  defined  them  when  he  said 
that  a  jury  "may  take  into  consideration  all 
that  a  parent  can  feel  from  the  nature  of 
the  loss."  Bedford  v.  McKee,  3  Esp.  120. 
The  Judgment  will  be  affirmed. 

(81  N.  J.  L.  «4) 

OXFORD  BOARD  OF  TRADE  v.  OXFORD 

IRON  &  STEEL  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  29,  1911.) 

(Byllabut  hy  the  Court.) 

1.  Deeds  (J  110*)— Conbtbuction— Question 

FOB  COUBT. 

The  meaning  of  tbe  language  contained  in 
a  condition  subsequent  in  a  deed  presents  a 
question  of  construction  for  the  court. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i%  255,  298;  Dec  Dig.  S  110.*] 

2.  Deeds   (i  168*)— Fobfeitube  fob  Bbeach 
OF  Condition — Question  fob  Jubt. 

In  an  action  of  ejectment  to  recover  lands 
claimed  to  have  been  forfeited  by  reason  of  the 
breach  of  a  condition  subsequent  contained  in 
the  deed  of  conveyance,  which  required  the 
grantee  to  continuously  conduct  its  business  at 
Oxford  for  a  period  of  five  years,  the  court 
left  It  to  tbe  jury  to  determine  whether  the 
grantee  "failed  '  to  continuously  conduct  its 
business  according  to  the  terms  of  this  agree- 
ment." Held,  that  the  instruction  was  correct 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {§  526-683;   Dec.  Dig.  f  168.*] 

Error  to  Circuit  Court,  Warren  County. 

Action  by  the  Oxford  Board  of  Trade 
against  the  Oxford  Iron  &  Steel  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Oscar  JefCery,  for  plaintiff  In  error.  Mc> 
Carter  &  English,  for  defendant  in  error. 

MINTURN,  J.  An  action  of  ejectment 
was  instituted  by  the  plaintiff  to  recover 
certain  lands  in  Oxford,  in  the  county  of 
Warren,  for  a  breach  of  a  condition  subse- 
quent contained  in  the  deed  of  conveyance 
by  the  plaintiff  to  the  Delaware  &  Lacka- 
wanna Steel  Company.  For  the  purpose^ 
doubtless,  of  encouraging  the  locating  of 
manufacturing  Interest  at  Oxford,  the  Board 
of  Trade  of  that  municipality  conveyed  the 
locus  in  quo  to  the  grantee  by  a  deed  of  con- 
veyance in  fee,  with  a  condition  subsequent, 
as  follows:  "That  In  the  event  the  Delaware 
&  Lackawanna  Steel  Company  shall  fall  to 
continuously  conduct  their  business  in  Ox- 
ford for  a  period  of  five  years  from  the  date 


of  said  proposition,  flien  tbe  said  property 
hereby  conveyed  shovld  revert  to  the  said 
Board  of  Trade  of  Oxford,  N.  J.,  including 
all  improvements  and  additions  to  said  build- 
ings and  property."  The  defendant  filed  a 
plea  of  general  Issue,  thus  admitting  its  pos- 
session, and  the  Jury  found  for  the  plaintiff. 

[1]  The  proof  showed  that  during  the  five- 
year  period  of  limitation  prescribed  In  the 
deed  there  had  been  a  substantial  Interrup- 
tion to  the  business,  that  In  the  spring  and 
summer  of  the  year  1909  the  grantee  had 
ceased  operating,  and  that  in  the  fall  of 
that  year  It  had  absolutely  shut  down,  and 
had  placed  a  watchman  In  charge  of  the 
plant.  It  was  also  In  evidence  that  Its  ■pvx- 
sonal  property  had  been  sold  by  the  sheriff 
under  execution  in  December,  1909,  and  that 
the  grantee  named  in  the  deed  had  thereaft- 
er delivered  possession  of  tbe  plant  to  a  third 
party.  The  trial  of  the  cause  turned  upon 
the  question  of  the  construction  to  be  given 
to  the  condition  subsequent  contained  in  the 
deed,  and  that,  concededly,  was  a  court  ques- 
tion. Smith  V.  Lunger,  64  N.  J.  Law,  639,  46 
Atl.  623.  The  difficulty  of  construction  arose 
from  the  collocation  of  the  words  In  the 
condition,  "fall  to  continuously  conduct  their 
business  In  Oxford  for  a  period  of  five 
years." 

[2]  The  defendant  contended  that  the  in- 
terruption to  the  business  of  the  grantee  un- 
der this  verbiage  must  exist  for  five  years 
in  order  to  work  a  forfeiture  for  a  condition 
broken.  The  trial  court  refused  to  so  charge, 
and  we  think  quite  properly.  While  it  Is  the 
undoubted  rule  that  conditions  of  this  char- 
acter, which  involve  the  forfeiture  of  an 
estate,  are  strlctl  Juris,  and  to  b«  construed 
strictly,  they  nevertheless  must  be  Interpret- 
ed in  the  light  of  the  circumstances  sur- 
rounding the  grant  and  the  clear  and  rea- 
sonable meaning  of  the  language  employed 
by  the  parties  to  manifest  their  Intent 
Southard  v.  C.  R.  R.,  26  N.  J.  Law,  20>  Mc- 
Kelway  v.  Seymour,  29  N.  J.  Law,  328.  The 
trial  court,  having  read  the  language  of  the 
condition  to  the  Jury,  left  it  to  them  to  deter- 
mine whether,  under  the  evidence,  "the  Del- 
aware &  Lackawanna  Steel  Company  had 
failed  to  continuously  conduct  its  business 
according  to  the  terms  of  this  agreement." 
We  think  this  direction  contained  the  prop- 
er construction  of  the  condition,  that  the  In- 
tent of  the  parties  to  the  conveyance  was  to 
provide  for  the  conducting  of  the  grantee's 
business  without  more  than  the  usual  and 
ordinary  business  cessations  continuously  for 
five  years,  and  that  a  practical  abandonment 
of  the  work  by  the  grantee  during  the  period 
of  limitation  worked  a  forfeiture  of  the 
grant 

It  is  also  assigned  for  error  that  the  trial 
court  refused  to  admit  in  evidence  in  behalf 
of  defendant  a  deed  made  by  the  sheriff  of 
Warren  county  in  June,  1910,  conveying  the 
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plant  to  one  Robert  M.  Petty.  If  tbls  ruling 
was  erroneous,  and  we  fall  to  see  In  what 
respect  the  deed  was  material  to  the  defend- 
ant's case,  the  only  effect  would  be  to  ez- 
clnde  from  the  consideration  of  the  Jury  cu- 
molatire  testimony  of  a  breach  of  the  condi- 
tion by  the  grantee;  and  In  that  light  Its 
rejection  was  beneficial,  rather  than  harmful, 
to  the  defendant. 
The  judgment  will  be  aflBrmed. 


<n  N.  J.  U  s«) 

OWBN3  T.  ASSOCIATEID  BESAIA^IBS  OOR- 
JPORATION. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jnne  19,  19U.) 

Tbxatebs  and  Shows  (S  6*)— Pebsonai.  Ir- 

JXJBIES— Questions  fob  Jcbt. 

In  an  action  against  an  owner  of  an 
amusement  pier  for  personal  injuries,  held,  that 
the  issues  of  the  defendant's  negligence,  plain- 
tiff's contributory  negligence,  and  whether  or 
not  ipIaintiS  was  a  trespasser,  were  properly 
submitted  to  the  jury. 

[Bid.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  |  6;    Dec.  Dig.  i  6.*] 

Parker,  Bergen,  Voorhees,  Mlntnrn,  and  Vred- 
•uburgh,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Walter  L.  Owens,  by  his  next 
friend,  against  the  Associated  Realities  Cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Thompson  &  Smathers,  for  plaintiff  in  er- 
ror, n.  G.  Styron  and  Malcolm  Q.  Buchan- 
an, for  defendant  in  error. 

PITNBY,  C.  In  this  action  the  plaintiff 
recovered  damages  for  injuries  sustained  by 
him  whUe  he  was  upon  the  amusement  pier 
of  the  defendant  in  Atlantic  City  by  coming 
into  contact  with  certain  high  tension  elec- 
tric wires  maintained  in  the  cupola  of  the 
pier,  as  a  result  of  which  plaintiff's  body 
waa  burned.  The  sole  reason  relied  upon  for 
rcTersal  is  the  denial  by  the  trial  Judge  of 
motions  for  nonsuit  and  for  direction  of  a 
verdict  in  favor  of  the  defendant  below, 
now  plaintiff  in  error.  These  motions  were 
rested  upon  the  grounds  (a)  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant;  (b)  that  the  plaintiff  was  guilty 
of  contributory  negligence;  and  (c)  that  the 
plaintiff  was  a  trespasser. 

FlaintilTs  right  to  visit  that  part  of  the 
pier  where  he  was  injured  must  rest,  if  at 
all,  upon  an  invitation,  express  or  implied, 
from  the  owner.  Upon  this  point  the  case 
shows  that  the  defendant  owned  and  con- 
trolled a  large  structure  known  as  the  "Mil- 
lion Dollar  Pier,"  extending  for  a  distance 
of  1,000  feet  or  thereabouts  Into  and  over 
the  waters  of  the  Atlantic  Ocean,  and  there 
conducted  amusements  and  exhibitions  of 
various  kinds,  and  that  the  pier  was  open 
to  the  public  upon  payment  of  admission 


fees.  There  was  evidence  from  which  tl^e 
jury  was  warranted  in  finding  that  employ^ 
of  defendant  in  charge  of  admissions  to  the 
pier  had  given  to  the  plaintiff  (who  was  a 
boy  about  15  years  of  age)  the  privilege  of 
entering  the  pier  and  visiting  the  various 
parts  of  It  without  paying  the  ordinary  ad- 
mission fee,  in  compensation  for  services  per- 
formed by  him  as  an  attendant  upon  some 
of  the  exhibitions  held  upon  the  pier.  It 
was  objected  that  those  who  had  given  to  the 
plaintiff  this  permission  bad  no  right  to 
give  it,  because  not  authorized  by  the  de- 
fendant to  do  so.  The  evidence,  towever,  if 
believed,  showed  such  a  continued  practice 
of  employing  the  plaintiff  and  compensating 
him  as  mentioned  that  It  was  open  to  the 
Jury  to^lnfer  that  those  who  gave  him  the 
admission  privilege  had  the  implied  au- 
thority of  the  defendant  to  give  It  In  ex- 
change for  the  services  that  plaintiff  ren- 
dered. Since  he  was  there  by  defendant's  in- 
vitation, the  law  Imposed  upon  the  defendant 
the  duty  of  exercising  care  for  his  safety 
while  going  about  upon  the  pier  within  the 
scope  of  the  invitation. 

As  to  this  we  think  the  evidence  does  not 
show  a  limitation  of  the  invitation  to  the 
ground  floor,  or  to  any  other  particular  part 
of  the  pier,  but  that  it  was  open  to  the  Jury 
to  And  that  It  extended  to  the  tower. of  the 
cupola.  There  was  also,  we  think,  clear  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant in  permitting  highly  charged  electric 
wires  to  be  In  such  a  position  that  one  going 
Into  the  tower,  as  the,  plaintiff  went,  might 
come  into  contact  with  the  wires. and  receive 
a  harmful  electric  shock.  The  question  of 
plaintiff's  negligence  likewise  was  at  the  ut- 
most a  question  for  the  Jury. 

The  Judgment  under  review  should  be  af- 
flrmed. 

PARKER,  BERGEN,  VOORHEES,  MIN- 
TTTRN,  and  VEEDENBURGH,  JJ.,  dissent. 


(U  N.  J.  L.  727) 
DONNELLY   ▼.    HABNICHBN   BROS. 
SILK  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  le,  1911.) 

Appeal  axd  Ebbob  (§  1099*)— Subsequent 
Appeai.8  —  Questions  Concluded  —  Ques- 
tion FOB  JUBT. 

Ruling  of  the  appellate  court  that  the  evi- 
dence is  sufficient  to  require  a  submission  to 
the  jury  is  the  law  of  the  case  on  a  subsequent 
appeal  from  a  judgment  supported  by  evidence 
not  sabetantiall^  differing  from  that  before  the 
court  on  the  prior  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  4370-4379;  Dec  Dig.  i 
1099.*] 

Error  to  Circuit  Court,  Passaic  County. 
Action    by   Abram    Donnelly   against    the 
Haenlchen   Bros   Silk   Company.     Judgment 
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for  plaintiff  In  the  Passaic  drcnlt  court,  and 
defendant  brings  error.    Affirmed. 

Jobn  B.  Humphreys,  for  plaintiff  In  error. 
Ward  &  McGinnls,  for  defendant  In  error. 

PER  OTTRIAM.  This  writ  of  error  brings 
under  review  a  Judgment  In  faror  of  the 
plaintiff  In  an  action  foi  personal  injuries. 
Plaintiff  was  in  the  employ  of  the  defend- 
ant, and  bases  his  action  upon  the  alleged 
negligence  of  the  defendant  in  permitting 
certain  machinery,  near  to  which  he  was 
required  to  work,  to  remain  in  a  dangerous 
and  improper  condition,  by  reason  whereof 
he  was  injured.  The  case  has  beea  twice 
tried.  At  the  first  trial  a  nonsuit  was 
granted,  and  the  Judgment  thereon  entered 
came  under  review  before  this  court  The 
Judgment  was  reversed  and  a  new  trial 
awvarded,  on  the  ground  that  there  was  suf- 
ficient evidence  of  defendant's  negligence  to 
require  that  the  question  should  be  submit- 
ted to  the  Jury,  and  that  it  did  not  appear 
indisputably  from  the  evidence  that  plaintiff 
had  either  assumed  the  risk  or  been  guilty 
of  contributory  negligence.  At  the  second 
trial  the  trial  Judge,  in  accordance  with  that 
decision,  submitted  the  questions  to  the  Jury. 
There  appears  to  be  no  substantial  difference 
l>etween  the  case  made  for  the  plaintiff  up- 
on the  first  and  second  trials,  and  the  dis- 
position of  the  case  upon  the  present  writ 
of  error  Is  therefore  controlled  by  our  for- 
mer decision. 

The  Judgment  now  under  review  shonld  be 
alBrmed. 


(n  N.  J.  u  an 

THORNTON  et  aL  v.  FAT. 

(Court  of  Ebrora  and  Appeals  of  New  Jersey. 

June  19,  1911.) 

(ByllalMM  by  the  Court.) 
APPKAi,  AND  Ebbob  (I  169*)— Review— Ob- 
jections Not  Raised  Below. 

The  judgment  of  a  court  of  general  Juris- 
diction will  not  be  reversed  upon  a  point  not 
taken  in  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1018;  Dec.  Dig.  i  109.*] 

Error  to  Supreme  Court 

Action  by  Hayes  L.  Thornton  and  others 
against  J.  Logan  Fay.  Judgment  for  plain- 
tiffs (76  Atl.  321),  and  defendant  brings  er- 
ror.   Affirmed. 

William  R.  Wilson,  for  plaintiff  in  error. 
John  J.  Stamler,  for  defendants  In  error. 

GARRISON,  J.  The  Judgment  of  the  Su- 
preme Court  is  affirmed  for  the  reasons  giv- 
en by  Ifr.  Justice  Reed  In  that  court  76 
Atl.  321. 

The  plaintiff  in  error  argues  the  addition- 
al point  that  the  Judgment  of  the  circuit 
court  should  have  been  reversed  by  the 
Supreme  Court  for  the  reason  that  the  Judg- 


ment record,  together  with  the  return  to 
the  writ  of  certiorari,  shows  that  the  8«im- 
mons  was  issued  March  15,  1906,  tliat  Judg- 
ment was  entered  January  12,  1909,  and  that 
no  order  appears  in  said  return  extending 
the  time  beyond  one  year,  as  required  by 
secttm  18  of  the  mechanic's  ilea  act  (P.  L. 
1898,  p.  045),  which  reads  as  follows:  "IS 
such  claimant  shall  fall  to  prosecute  his 
claim  diligently  within  one  year  from  the 
date  of  issuing  such  summons  or  such  fur- 
ther time  as  the  court  may  by  order  direct 
such  lien  shall  be  discharged." 

The  great  importance  of  this  statutory 
provision  cannot  avail  the  plaintiff  in  error, 
since  ne  is  not  in  a  position  to  urge  it  as  a 
ground  of  reversal,  for  the  reason  that  the 
point  was  not  taken  in  the  circuit  court 
either  as  an  incident  of  the  trial  that  was 
had  therein,  or  by  an  appropriate  motion 
based  upon  the  provision  of  the  statute,  or 
In  any  other  way. 

The  rule  that  a  Judgment  will  not  be  re- 
versed upon  a  point  not  taken  In  the  trial 
court  Is  Illustrated  by  a  host  of  cases  col- 
lected in  the  New  Jersey  Digest  under  head- 
ing, "Issues  and  Questions  in  Lower  Court" 
vol.  1,  col.  327,  S  91.  Another  rule  so  famil- 
iar as  to ,  require  no  citation  of  authority 
Is  that  upon  error  the  Judgment  of  a  court 
of  general  Jurisdiction  will  be  supported  by 
all  necessary  intendments. 

The  result  of  these  fundamoital  rules  of 
appellate  procedure  ia  that  the  plaintiff  In 
error  cannot  now  avail  himself  of  the  point 
be  has  argued,  because  he  did  not  In  some 
form  ask  the  court  In  which  the  statutory 
proceeding  was  pendhig  for  the  relief  or  re- 
dress to  which  be  now  claims  he  was  enti- 
tled under  the  statute.  If  he  had  asked  for 
such  relief,  his  request  must  have  been  M- 
ther  granted  or  Ignored;  In  the  former  case 
he  would  have  nothing  to  complain  of,  and 
In  the  latter  case  he  would  have  had  some- 
thing of  which  he  could  be  heard  to  com- 
plain. 

The  Judgment  brought  op  by  tbia  writ  of 
error  Is  affirmed. 


(»  N.  J.  B.  221) 

HOMAN  V.  TAYLOR. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  29,  1911.) 

JUDOMENT  (I  407*)  —  EqmTABUC  Rblikf  — 
Otheb  Rei«edt— Pbocebdinqs  to  Gokpkl 
SATisrACTioN  or  Recobd. 

Where  a  judgment  debtor  has  satisfied  the 
judgment  by  payment,  bis  remedy  as  against  its 
attempted  enforcement  by  a  representative  of 
the  judgment  creditor,  who  is  guilty  of  no  fraud- 
ulent conduct,  either  in  the  attempt  to  enforce 
the  jud^ent  or  in  a  failure  to  cause  its  cancel- 
lation, IS  by  application  to  the  court  in  which 
the  judgment  was  entered  for  its  cancellation, 
as  expressly  provided  by  2  Gen.  St  1^5.  p. 
1845,  If  27,  28,  and  not  by  injunction. 

[Ed.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  {{  768-774;  Dec  Dig.  |  407.*] 
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Appeal  from  Court  of  Chancery. 

BUI  by  Cbarles  E.  Homan  against  Ella  L. 
Taylor,  administratrix,  to  restrain  the  col- 
lection of  a  judgment  alleged  to  have  heea 
aatlsfled.  Bill  dismissed  In  the  Court  of 
Chancery,  and  complainant  appeals.  Af- 
flimed. 

y.  Clande  Palmer,  for  appellant  George 
H.  Hlllman,  for  respondent 

PER  CURIAM.  The  case  attempted  to  be 
made  by  the  appellant  In  the  court  below 
was  that  the  administratrix  of  George  B. 
Taylor,  deceased,  was  attempting  to  enforce 
the  collection  of  a  Judgment  recovered  by 
Taylor  in  his  lifetime  against  the  complain- 
ant notwithstanding  the  fact  that  Taylor 
had  been  paid  the  amount  due  thereon.  The 
Judgment  remained  unsatisfied  of  record,  and 
the  relief  sought  was  the  restraint  of  the 
administratrix  from  further  effort  to  collect 
it  and  its  cancellation.  There  is  no  snggea- 
tion  in  the  proofs  that  the  administratrix 
was  gnUty  of  fraudulent  conduct  either  in 
her  attempt  to  enforce  the  Judgment  or  in 
her  Cailure  to  cause  its  cancellation.  In 
su<di  a  situation  the  Court  of  Chancery  was 
not  the  proper  tribunal  to  afford  the  relief 
sought  by  the  complainant  He  should  have 
applied  to  the  court  in  which  the  Judgment 
was  altered  for  its  cancellatlou,  as  provid- 
ed by  sections  27  and  28  of  the  act  concern- 
ing Judgments.     Gen.  Stat  p.  184S. 

Tbe  decree  appealed  from  will  be  affirmed. 

(O  N.  J.  u  EM)  "«==- 

KINOSIiEY  V.  DELAWARE],  L.  &  W.  B.  CO. 
(Court  of  Shron  and  Appeals  of  New  Jersey. 
June  10,  1911.)  ^ 

(BvUalut  by  the  Court.) 

1.  Oakriebs   ((  318*)--Injubix8  to   Passin- 
GEBS— Defects  in  Gabs. 

Where  the  plaintiff,  in  attempting  to  alight 
from  a  railroad  passenger  coach,  from  which 
otheia  had  alighted  before  and  after  her,  miss- 
ed her  footing  and  fell  between  the  car  step 
and  platform  of  tbe  station  and  was  injured, 
tbe  mere  proof  that  other  railroads  constructed 
car  steps  and  platforms  of  a  different  type, 
without  any  proof  of  tbe  existence  of  a  recog- 
nized standard  type,  will  not  charge  the  defend- 
ant with  negligence. 

[Ed.  Note.— BV)r  other  cases,  see  Carriers, 
Cent  Dig.  H  1307-1314;    Dec.  Dig.  |  3ia«] 

2.  Neouoenos  ({  121*)— Res  Ipsa  Loqditttb. 

Tbe  mere  bappeDing  of  an  accident,  with- 
out some  proof  of  facts  from  which  the  viola- 
tion of  a  duty  due  to  the  plaintiff  by  the  de- 
fendant may  be  legitimately  inferred,  as  a  rule, 
will  not  constitute  negligence. 

[Bid.  Note.— For  other  cases,  see  Negligencea 
Cent  Dig.  U  218,  225;   Dec  Dig.  i  121.*] 

Pitney,  Cli.,  and  Garrison,  Bogert  Vroonv 
and  Congdon,  JJ.,  dissenting. 

Error  from  Circuit  Court  Hudson  County. 

Action  by  Frances  Ann  Kingsley  against 
tlio  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 


McDermott  ft  Enrigbt,  for  plaintiff  in  er- 
ror,   M.  M.  Stallman,  for  defendant  in  error. 

ICINTURN,  J.  While  attempting  to  leave 
the  defendant's  passaiger  coach  in  the  ter- 
minal at  Hoboken,  the  plaintiff,  a  lady  ovor 
60  years  of  age,  misjudged  the  distance  be- 
tween the  step  of  the  car  and  the  station 
platform,  and,  instead  of  placing  her  foot  up> 
on  the  platform,  set  it  between  the  step  and 
the  platform,  and  falling  sustained  tbe  In- 
juries for  which  she  claims  damages  in  this 
suit 

With  a  party  of  three,  consisting  of  her 
son,  and  Dr.  Davidson  and  his  wife,  she 
boarded  the  train  at  Grove  street  station, 
a  subnrban  station  of  Newark,  and  arrived  at 
Hoboken  at  about  20  minutes  before  8  o'clock 
in  the  evening.  The  car  in  which  she  rode 
was  filled  with  passengers,  some  of  whom 
preceded  her  in  their  exit  while  others  fol- 
lowed her.  The  members  of  her  own  party 
preceded  her,  and,  while  she  was  in  the  act 
of  alighting,  Dr.  Davidson,  who  immediately 
preceded  her,  turned  to  assist  her,  and  found 
her  wedged  between  the  station  platform  and 
the  car  step. 

The  action  is  based  upon  the  legal  theory 
alleged  in  the  declaration  that  the  defend- 
ant in  disr^ard  of  its  duty,  did  not  fnrnlsh 
a  reasonably  safe  place  in  which  to  alight 
and  did  not  maintain  its  platform  in  such  a 
manner  as  to  be  reasonably  safe,  and  did  not 
illuminate  its  platform  in  such  a  manner  as 
to  enable  the  plaintiff  to  safely  alight  It 
will  be  observed,  therefore,  that  the  grava- 
men of  the  action  is  essentially  the  failure 
of  proper  construction  of  the  defendant's 
transportation  facilities,  and  a  failure  of 
maintenance  in  the  supply  of  light 

The  plalntifTs  testimony  is  tbe  only  evi- 
dence in  the  case  directed  to  tbe  latter  alle- 
gation, and  she  leaves  it  entirely  clear  that 
there  was  a  sufficiency  of  light,  or  at  least 
that  the  absence  of  sufficient  light  was  not 
the  superinducing  cause  of  her  accident 
Thus  the  question  was  asked:  "Q.  Well,  it 
was  lit;  it  (the  depot)  wa6  illuminated?  A. 
Certainly.  Yes,  Indeed.  Q.  And  did  you  no- 
tice that  tbe  lights  were  in  the  middle  of  the 
platform?  A.  I  did  not  notice  any  lights. 
There  was  no  light  that  was  thrown  down 
particidarly  on  the  steps."  It  is  a  matter  of 
conspicuous  comment  in  view  of  tbe  meager- 
ness  and  want  of  evidential  completeness  of 
this  testimony,  and  of  Its  vital  importance  to 
the  plaintiff's  case,  that,  if  the  defective  con-; 
dltion  of  the  lights  in  the  terminal  could  to 
any  extent  account  for  this  accident  not  one 
of  tbe  plaintiffs  party,  or  one  of  the  many 
passengers  who  occupied  the  coach  with  her, 
was  called  upon  to  supplement  and  support 
the  allegation. 

[1]  The  efforts  of  tbe  learned  counsel  for 
the  plaintiff  were  directed  in  the  main  to  es- 
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upon  Its  alleged  faflofe  to  construct  its  car 
steps  and  platform  In  a  reasonably  safe  man- 
ner for  the  plaintiff  to  alight,  and  It  was 
sought  to  establish  that  contention  by  two 
methods  of  proof:  First,  by  the  testimony 
of  an  englneet  and  a  lawyer,  who  had  made 
measurements  of  other  cars  in  the  terminals 
of  other  railroads;  and,  secondly,  by  photo- 
graphs taken  by  a  photographer  shortly  be- 
fore the  trial,  at  the  defendant's  terminal. 
The  case  Is  before  us  upon  exceptions  taken 
by  counsel  for  the  plaintiff  to  the  exclusion 
of  questions  put  to  those  witnesses,  and  in 
two  Instances  to  the  exclusion  of  photographs, 
as  well  as  generally  to  the  direction  of  a 
nonsuit  by  the  trial  court  at  the  termination 
of  the  plaintiff's  case. 

The  plaintiff  sought  to  prove  by  her  wit- 
ness Higglns,  a  civil  engineer  In  the  employ 
of  the  general  railroad  contractors,  that  there 
was  a  difference  in  measurement  between  the 
steps  on  cars  operated  by  other  oompaniea 
and  the  steps  of  this  particular  car,  with 
relation  to  the  depot  platform.  Having  prov- 
ed, not  only  that  there  was  a  difference,  but 
also  that  the  cars  of  the  various  lines  sheeted 
for  comparison  varied  with  one  another,  and 
that  there  was  not  in  use  by  any  company 
what  may  be  called  a 'standardization  of  step, 
or  a  generally  accepted  type  of  platform 
which  could  be  utilized  as  a  basis  for  com- 
parison, he  was  asked:  "What,  in  your  opin- 
ion as  a  civil  engineer,  is  the  proper  distance 
to  space  a  landing  platform  from  the  gauge 
rail  of  a  track,  with  a  view  to  all  conditions 
of  railroad  traffic  as  you  have  become  fa- 
miliar with  them?"  The  trial  court  overrul- 
ed this  inquiry,  and  we  think  properly. 

The  net  result  of  this  witness'  testimony 
was  that  be  had  never  constructed  a  railroad 
platform  or  roadbeds,  with  a  view  to  the  ac- 
commodation of  railroad  traffic  in  a  railroad 
terminaL  His  exx)erience  w^  limited  to  em- 
ployment with  railroad  contractors,  and  a 
more  or  less  extensive  familiarity  with  opin- 
ions based  upon  writings  and  views  on  rail- 
road construction,  which  he  had  gleaned  from 
a  book  and  some  periodicals  dealing  with 
that  subject.  His  was  not  the  case  of  a  com- 
petent, constructive  railroad  engineer,  whose 
testimony  in  behalf  of  a  theory  of  construc- 
tion could  be  supported  by  constructive  engi- 
neering work  accomplished  or  directed  by 
himself,  the  general  principles  underlying 
which  had  received  the  approval  of  recog- 
nized experts  or  text-writers  of  his  craft, 
whose  works  he  might  invoke  to  support  his 
theory.  No  such  responsibility  had  been 
thrust  upon  him,  and  be  was  practically  In 
the  status  of  a  civil  engineer  who  bad  read 
some  theories  upon  the  subject  of  railroad 
construction  In  books  and  magazines,  which, 
non  constat,  ever  were  put  into  actual  prac- 
tice. That  the  book  itself  would  not  be  evi- 
d^ce,  except  for  the  purpose  of  contradicting 
the  witness,  Is  the  settled  law  of  this  state. 
N.  J.  Zinc  &  Iron  Co.  v.  Lehigh  Zinc  Co.,  59 
N.  3.  Law,  192,  35  Atl.  915.    And,  a  fortiori. 


the  Interpretation  put  by  a  wltnett  upon  the 
language  contained '  in  the  book,  as  the  sole 
ground  for  hia  qualification  as  an  expert, 
must  be  equally  apparent.  As  was  said  by 
Mr.  Justice  Dixon,  speaking  for  this  court,  in 
Lalng  V.  United  N.  J.  R.  E.  Co.,  64  N.  J.  Law, 
578,  26  Atl.  410  (83  Am.  St  Rep.  682):  •'The 
worthlessness  of  such  testimony  is  liardly 
stronger  for  Its  rejection  than  the  practically 
limitless  amount  of  it  that  might  be  pro- 
duced." See,  also.  State  v.  Malonl,  78  N.  J. 
Iaw,  339,  74  Aa  526. 

The  witness  had  demonstrated  by  measure- 
ments taken  by  him  in  different  railroad  ter- 
minals that  no  two  railroads  agreed  in  the 
method  or  form  of  car  step  and  platform 
construction,  and  that  the  entire  method  or 
form  of  construction  apparently  was  a  ques- 
tion of  the  adaptation  of  the  platform  of  the 
stations  to  the  various  types  of  rolling  stock 
which  the  companies  found  it  necessary  to 
accommodate  in  their  tennlnals,  in  an  enor- 
mous Interlocking  system  of  transcontinental 
travel  and  commerce.  That,  nnder  such  cir- 
cumstances, there  may  be  differences  of  con- 
struction must  be  apparent,  even  with  the 
same  railroad;  but  that  difference  of  con- 
struction does  not  prove  n^llgent  construc- 
tion must  be  equally  clear,  and  therefore  the 
testimony  of  a  witness  based  entirely  upon 
the  former  theory,  and  in  the  absence  of  a 
single  factor  evidencing  negligence  of  con- 
struction, was  properly  rejected. 

The  photographer  presented  four  photo- 
graphs showing  conditions  at  the  terminal 
shortly  before  the  trial.  Two  of  these  were 
excluded,  and  *e  think  properly,  because  In 
reality  they  did  not  purport  to  show  condi- 
tions, but  included  superadded  elements  In- 
tended to  demonstrate  for  evidential  purposes 
the  theory  of  the  plaintiff's  case.  The  prin- 
ciple upon  which  photographs  are  admitted 
is  entirely  foreign  to  such  a  theory,  for  their 
utility  as  evidence  Is  based  upon  the  assump- 
tion that  they  present  as  nearly  as  can  be 
done  a  fac  simile  representation  of  the  place 
in  question.  Dyson  v.  N.  Y.  &  N.  E.  R.  R.. 
57  Conn.  24,  17  AU.  137,  14  Am.  St.  Rep.  82; 
Goldsboro  v.  C.  B.  R.,  60  N.  J.  Law,  49,  37 
Atl.  433. 

The  general  question  of  the  defendant's 
liability  under  the  circumstances  is  present- 
ed by  the  exception  taken  to  the  direction  of 
a  nonsuit.  As  has  been  observed,  there  was 
in  the  testimony  'Proof  conclusive  to  show 
that  there  was  not  in  actual  practice  of  rail- 
road operation  any  method  of  construction 
of  car  steps  or  terminal  platforms  recogniz- 
ing any  standardization  of  type  from  which 
it  could  be  said  that  the  defendant,  in  vary- 
ing its  construction  from  a  recognized  stand- 
ard or  type,  had  violated  the  duty  of  observ- 
ing care  and  foresight  for  harm,  which  It 
owed  to  this  plaintiff.  Upon  the  principle  of 
the  violation  of  a  duty  to  take  reasonable 
care  and  foresight  of  harm  rests  the  entire 
doctrine  of  tort  feasance.  "A  person,"  said 
Lord  Esher,  in  Lane  v.  Cox,  1  Q.  B.  416, 
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"cannot  be  held  liable  for  negligence,  unless 
be  owed  some  duty  to  the  plaintiff,  and  that 
dnty  was  neglected."  A  violation  of  thla  du- 
ty, which  we  call  negligence,  cannot  be  pre- 
sumed, but  must  be  proved.  Addison  on 
Torts,  36.  Aa  was  said  by  Blackburn,  X,  in 
Mersey  Docks  v.  Glbba,  L.  B.  1  H.  L.  116: 
"The  liability  for  an  omission  to  do  some- 
thing depends  entirely  on  the  extent  to 
which  a  duty  is  Imposed  to  cause  that  thing 
to  be  done."  And  so  it  cannot  be  predicated 
of  any  particular  act  that  it  is  per  se  neg- 
ligence; it  is  only  80  because  it  is  a  breach 
of  some  duty  which  must  appear  as  a  sub- 
stantive factor  In  the  case.  Smith  on  Neg. 
2;   Kalil  ▼.  Love,  37  N.  J.  Law,  5. 

If  there  was  a  duty  imposed  upon  the  de- 
foidant  in  this  case,  other  than  it  had  per- 
formed in  the  carriage  and  care  of  the  plain- 
tiff, the  testimony  does  not  present  it,  ex- 
cept upon  the  theory  that  this  intervening 
space  between  platform  and  car  step  pre- 
sented ^  obvious  danger  which  the  defend- 
ant should  have  guarded  against  in  some 
manner.  It  may  be  said  in  passing  that,  If 
this  space  presented  a  condition  of  danger 
which  was  obvious  to  the  defendant  to  a  de- 
gree requiring  the  exercise  of  care  in  its  use, 
and  to  superinduce  a  duty  of  care  and  fore- 
sl^t,  it  was  equally  obvious  to  the  plain- 
tiff, and,  under  such  conditions,  it  has  been 
held  by  this  court  that  exits  for  common 
use  for  foot  passengers  are  places  of  obvious 
danger,  and  that  passing  over  tbem  suggests 
and  requires  a  prudent  watchfulness  by  the 
user  against  the  danger  attendant  upon  their 
use.  Hoboken  Terry  C!o.  v.  Feiszt,  68  N.  J. 
Law,  198,  36  Atl.  299. 

That  the  existence  of  this  space  did  not 
impress  itself  as  a  place  of  danger  upon  the 
plaintiff's  friends,  including  her  son,  who 
preceded  her  in  alighting,  is  manifest,  for 
none  of  them  warned  her  of  Its  existence, 
and  all  of  them  alighted  without  comment 
or  precaution  regarding  a  possible  danger  to 
the  plaintiff  in  its  use.  Dr.  Davidson  alone, 
recognizing  the  courtesy  which  the  occasion 
demanded,  turned  to  give  the  plaintiff  his 
band  in  alighting,  and  then  found  her  be- 
tween the  car  step  and  the  platform.  Out 
of  a  car  filled  with  passengers,  as  the  plain- 
tiff testified,  none  has  been  produced  to  tes- 
tify to  the  Inherent  or  obvious  danger  inci- 
dent to  alighting  therefrom,  or  that  any  oth- 
er accident  took  place  at  that  time,  or  at 
any  other  period  in  the  attempt  to  use  this 
Btq>  and  platform  construction. 

[1]  The  argument  for  negligence  by  the 
defendant,  therefore,  must  proceed  upon  ad 
bominem  Unes,  and  not  upon  notice  to  the 
defendant  from  the  happening  of  a  previous 
accident,  or  from  the  clear  obviousness  of 
danger  incident  to  the  maintenance  of  a  dan- 
gerous condition.  In  this  aspect  of  the  ques- 
tion, we  are  not  without  Illumination  from 
this  and  other  Jurisdictions. 

In  Bradhead  v.  Midland  Ry.  CO.,  L.  R.  2 
Q.  B.  440,  Blackburn,  J.,  upon  a  question  of 


kindred  character  to  that  presented  here, 
said:  "I  agree  with  what  I  understand  to 
have  been  the  direction  of  B!rle^  0.  7.,  in 
Todd  V.  London  &  S.  W.  Ry.  Co.,  2  F.  &  F. 
730,  that  the  railway  company  are  not  bound 
to  have  a  carriage  made  in  the  best  of  all 
possible  ways,  but  fulfilled  their  duty  by  pro- 
viding a  carriage  such  as  was  found  in  prac- 
tical use  to  be  snflicient.  In  other  words,  I 
understand  the  obligation  to  be  to  furnish, 
not  a  perfect  vehicle,  but  one  reasonably  suf- 
ficient" 

In  Traphagen  v.  Erie  R.  B.,  73  N.  J.  Law, 
759,  64  Atl.  1072,  67  Ati.  753,  the  plaintiff 
was  injured  in  alighting  from  a  passenger 
coach  of  the  raUroad  company  by  her  heel 
catching  on  the  step.  The  negligence  alleged 
was  the  inordinate  height,  of  the  step  from 
the  ground,  and  it  was  there  held  by  this 
court  that,  while  a  railroad  must  use  reason- 
able means  to  enable  a  passenger  to  alight, 
it  is  not  held  to  an  exercise  of  infallible 
judgment  in  its  method  of  construction.  Mr. 
Justice  Swayze,  speaking  for  this  court,  said: 
"If  we  may  be  presumed  to  know  that  the 
height  (of  steps)  of  some  cars  are  lower,  we 
may  also  be  presumed  to  know  that  the 
height  varies  with  different  railroads,  with 
different  cars  upon  the  same  road,  and  even 
with  different  cars  of  the  same  train.  No 
standard  of  height  Is  shown  to  have  been 
-adopted,  and  the  managers  of  each  railroad 
apparently  use  their  own  Judgment.  That 
Judgment  varies  doubtless  on  account  of  the 
different  problems  with  which  each  road  has 
to  contend.  Whether  the  height  of  the  step 
be  high  or  low,  accidents  wUl  happen  that 
might  be  avoided  in  each  particular  case  if 
the  height  were  different" 

The  case  of  Lafilln  t.  Buffalo  ft  Southwest- 
ern R.  R.  Co.,  106  N.  Y.  136,  12  N.  B.  599,  60 
Am.  Bep.  433,  is  there  cited  with  approval, 
and  it  is  to  be  observed  that  the  latter  case 
differs  from  the  former  in  the  fact  that,  while 
in  the  New  Jersey  case  the  ground  of  action 
was  that  the  step  was  too  high,  in  the  New 
Tork  case  the  complaint  was  that  it  was  too 
low.  Earl,  J.,  In  his  opinion  remarks:  "There 
was  no  proof  that  the  platform  was  not  con- 
structed in  the  ordinary  way;  nor  that  the 
space  between  it  and  the  car  was  any  greater 
than  the  emergencies  of  the  business  and  the 
operations  of  the  railroad  required.  There 
was  no  evidence  that  any  accident  had  ever 
happened  at  that  station  before  on  account 
of  the  construction  of  the  platform,  or  that 
there  had  ever  been  any  complaint  in  ref^- 
ence  to  it  No  structure  is  ever  so  made  that 
it  may  not  be  made  safer.  But  as  a  general 
rule,  when  an  appliance  or  machine  or  struc- 
ture, not  obviously  dangerous,  has  been  in 
dally  use  for  years,  and  has  uniformly  prov- 
ed adequate  and  safe  and  convenient,  its  use 
may  be  continued  without  the  imputation  of 
culpable  imprudence  or  negligence."  In  fur- 
ther support  of  this  rule,  it  was  held  by  the 
same  court  to  be  error  to  allow  the  plaintiff 
to  prove  the  happening  of  accidents  at  other 
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stations  on  the  same  railroad,  without  show- 
Ing  that  the  conditions  were  substantially 
similar.  Brady  v.  Manhattan  Ry.  Co.,  127 
N.  Y.  46,  27  N.  E.  368. 

And  in  line  with  the  principle  thus  enun- 
ciated It  was  held  in  the  same  Jurisdiction 
that  the  owner  of  a  vehicle  is  not  bound 
to  furnish  appliances  which  will  render  an 
accident  impossible,  but  only  snch  as  are 
commonly  used  by  men  of  Judgment  and  com- 
mon prudence.  Rattagliata  t.  Hubbell,  7 
Misc.  Rep.  103,  27  N.  T.  Supp.  409.  In  the 
case  last  dted,  many  Instances  of  the  applica- 
tion of  this  rule  are  cited.  To  like  import 
are  the  Massachusetts  cases.  Hilbom  ▼. 
Boston  &  N.  St.  Ry.  Co.,  181  Mass.  14,  77 
N.  E  646,  is  the  latest  and  most  conspicuous 
instance  at  hand,  and  its  facts  are  essentially 
akin  to  those  in  the  case  at  bar.  Sheldon, 
J.,  remarked:  "In  the  absence  of  any  evi- 
dence, it  was  mere  matter  of  speculation 
whether  widely  differently  constructed  cars 
practically  could  have  been  used  in  the  differ- 
ent places  and  under  the  different  circumstan- 
ces necessary  to  be  provided  for." 

In  the  case  at  bar  the  space  complained  of 
as  dangerous  was  between  7%  to  9%  Inches ; 
in  Falkins  v.  Boston  Elevated  Ry.,  188  Mass. 
158,  74  N.  B.  338,  the  width  of  the  space 
between  platform  and  car  step  was  from  m, 
to  10%  indies;  in  Wlllworth  v.  Same,  188 
Mass.  220,  74  N.  B.  333,  and  in  Field  v.  Same, 
188  Mass.  222,  74  N.  E.  334,  the  space  was 
between  3  and  4  inches;  in  Ryan  v.  Man- 
hattan Ry.  Co.,  121  N.  T.  126,  23  N.  E.  1131, 
the  estimate  was  14  or  15  inches;  in  Fox  v. 
New  Tork,  70  Hun,  181,  24  N.  T.  Supp.  43,  the 
width  was  20  inches ;  in  Rothschild  v.  C.  R. 
R.,  163  Pa.  49,  29  Atl.  702,  the  estimate  was 
16  to  18  Inches.  "In  all  these  cases,"  says 
Mr.  Justice  Sheldon,  in  the  case  of  Hilbom 
v.  Boston  &  N.  Ry.,  supra,  "It  was  held  that 
the  existence  of  the  space  offered  no  evidence 
of  negligence." 

User  of  the  defective  appliance  for  a  time 
sufficiently  long  to  enable  a  court  to  leave  it 
to  a  Jury  to  presume  notice  from  the  duration 
of  the  defect,  or  actual  notice  to  the  defend- 
ant of  the  defective  condition  in  the  case  of  a 
stairway  In  a  quasi  public  place,  such  as  a 
large  department  store,  was  held  by  this 
court,  in  the  recent  case  of  Schnatterer  v. 
Bamberger,  79  Atl.  324,  to  be  the  essential 
prerequisites  to  establishing  the  liability  of 
the  defendant  for  injuries  suffered  by  a 
customer  who  caught  her  heel  in  the  brass 
nosing  while  using  the  stairway. 

The  case  at  bar,  however,  is  devoid  of 
even  these  elements  of  liability,  and  no  at- 
tempt is  made  to  establish  defendant's  lia- 
bility upon  the  ground  of  notice  or  presump- 
tive notice,  but  solely  upon  the  ground  that, 
because  of  the  happening  of  the  injury  to  the 


plaintur,  ex  necessitate  a  mode  of  car  oon- 
structlon  which  up  to  that  period,  and  pre- 
sumably since,  has  stood  the  test  of  use  and 
experience  may  be  singled  out  and  condemned 
as  a  species  of  malconstruction,  upon  a  basis 
of  comparison  which  in  the  same  breath  ad- 
mits that  there  is  no  recognized  standard  of 
comparison,  and  hence  no  basis  for  the  con- 
demnation of  the  defendant  as  a  tort-feasor. 

In  the  final  analysis,  the  testimony  in  the 
case  at  bar  demonstrates  simply  a  difference 
of  construction  between  the  defendant's  car 
and  platform  and  some  of  the  cars  and 
platforms  of  other  companies;  but,  upon  le- 
gal principle,  until  that  difference  can  be 
transmuted  into  a  legal  generalization  in- 
dicating a  variation  from  the  existence  of  a 
standard  type,  the  departure  from  which 
by  the  defendant  might  be  construed  as  im- 
prudent and  negligent,  and  by  which  a  cri- 
terion of  duty  may  be  established,  the  dam- 
age incurred  under  circumstances  such  as  are 
presented  in  the  case  at  bar  must  be- held  to 
be  damnum  sine  injuria,  and  can  impose  no 
liability  upon  the  defendant 

The  Judgment  below  is  therefore  affirmed. 

PITNEY,  Ch.,  and  BOGBRT,  VROOM,  and 
CONGDON,  JJ.,  dissent 

G'ARRISON,  J.  (dissenting).  The  open 
space  between  the  car  step  and  the  station 
platform,  into  which  the  plaintiff  stepped  on 
leaving  the  car,  was  due  to  the  fact  that  the 
defendant  was  operating  its  road  with  pas- 
senger coaches  of  different  widths,  from 
which  It  resulted  that  the  space  between  the 
car  step  and  the  station  platform  varied  ac- 
cording to  the  width  of  the  car.  The  fact 
that  the  plaintiff '  actually  stepped  into  a 
space  so  left  was  not  only  some  proof  of 'its 
existence  and  size,  but  also  that  It  endan- 
gered the  safety  of  those  to  whom  the  defend- 
ant owed  a  high  degree  of  care  In  the  opera- 
tion of  its  road.  It  is  wholly  a  question  of 
care  in  the  operation  of  a  railroad. 

The  doctrine  of  immunity  in  matters  of 
construction  has  nothing  to  do  with  the  case. 
The  right  of  the  defendant  to  construct  Its 
coaches  and  its  platform  as  it  pleases  may 
be  conceded  to  the  fullest  extent;  when, 
however,  It  comes  to  the  question  of  operat- 
ing a  railroad  for  the  carrying  of  passengers 
with  the  means  provided  by  the  company, 
no  matter  how  or  by  whom  constructed,  saoh 
operation  must  be  conducted  with  a  high 
degree  of  care,  with  respect  to  which  no  doe- 
trine  of  Immunity  finds  any  foothold.  Apart 
from  such  doctrine,  the  present  case  turned 
solely  upon  questions  of  fact  that  should  have 
been  submitted  to  the  Jury  under  established 
principles  of  law.  I  therefore  vote  to  re- 
verse the  Judgment  of  nonsuit 
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<n  N.  J.  t^  OS) 

MERRBT  T.  GUARDIAN  PRINTING  * 

PUBLISHINO  CO.  et  aX. 

(Court  «t  Erron  and  Appeals  of  New  Jersey. 

Jane  19,  Idll.) 

(Sytlalut  iy  tk«  Court.) 
LiBKI.  ARD  SlanDEB  (i  123*)— EVIDEHCK— Di- 

BEcniro  Vebdict. 

°  In  an  action  of  libel,  the  publication  was 
admitted.  The  alleged  libel  related  to  "city 
officials."  The  plaintiff  was  city  counsel,  and 
by  innuendo  averred  that  he  was  one  of  the 
officials  meant.  There  was  evidence  from  which 
the  jary  mifht  infer  that  only  members  of  the 
board  of  aldermen  were  meant  Held,  that  it 
was  error  to  direct  a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Di(.  ||  856^364;    Dec  Dig.  | 

Pitney,  Oh.,  and  Trenchard,  J.,  dissenting. 

E<rror  to  the  Supreme  Court. 

Action  by  Edward  F.  Merrey  against  tbe 
Guardian  Printing  &  Publlsbing  Company 
and  Clarence  H.  Baxter.  Judgment  for 
plaintiff  was  reversed  by  fbe  Supreme  Conrt 
(74  AtL  464),  and  he  brings  error.    Affirmed. 

wniiam  B.  Oonrley,  for  plaintiff  in  error. 
John  W.  Harding  and  Hlcliad  Dunn,  for  de- 
fendants In  error. 

SWAYZB,  3.  Tbe  plaintiff  recovered  Judg- 
ment in  an  action  for  libel,  which  was  re- 
versed by  the  Supreme  Court.  Their  Judg- 
ment is  now  before  us  for  review.  We  find 
it  necessary  to  consider  only  one  of  the  as- 
signments of  error,  and  express  no  opinion 
upon  tbe  other  points  involved  in  the  case. 

The  learned  trial  judge  at  the  request  of 
the  plaintiff  charged  the  jury:  "As  no  Jns- 
tlflcatlon  can  be  made  under  the  pleas  filed 
In  this  case  of  tliat  part  of  the  published 
article  of  May  9,  190S,  which  the  defendants 
admit  publishing  in  rdatlon  to  the  plalntifTs 
oflSdal  position  being  used  to  protect  law- 
breakers, the  plaintiff  is  entitled  to  a  ver- 
dict" The  point  of  this  request  appears 
from  an  early  part  of  the  charge  where  tbe 
court  said  tiiat  the  defendants  failed  in  the 
pleas  to  Justify  the  truth  of  a  portion  ot 
tbe  alleged  libel.  Since  tbe  request  and  the 
charge  that  followed  related  only  to  the  pub- 
lished article  of  May  9th  which  is  fully  set 
forth  In  tite  opinion  of  the  Supreme  Court, 
we  need  not  consider  the  later  article.  An 
examination  of  the  pleadings  shows  that  all 
of  the  essential  portion  of  the  article  of  May 
9th  was  Justified  by  the  plea  except  the  fol- 
lowing: "While  tbe  taint  of  anarchy  was 
a  blight  npon  this  city,  it  does  not  begin  to 
equal  in  evil  results  the  knowledge  that  our 
city  officials,  the  men  sworn  to  uphold  the 
law,  are  the  very  ones  to  use  the  power  of 
office  to  protect  lawbreakers  and  make  it 
impossible  by  evasion  and  legal  quibble  to 
punish  open  violation  of  tbe  law.  That 
horts  Paterson  most  far  more  than  anarchy, 
I)ecau8e  it  cannot  be  truthfully  contradicted." 


We  say  all  tbe  essential  portion,  since  the 
only  other  words  not  covered  by  the  plea 
of  Justification  are  the  italicized  words  of 
the  following  sentence:  "The  recent  action 
of  the  board  of  aldermen  and  city  counsel 
had  brought  forth  caustic  comment  that 
doet  this  city  tncdloiHaUe  harm — because  it 
t»  true."  It  is  quite  clear  that  the  words, 
"that  does  this  city  Incalculable  harm,"  are 
a  mere  characterization  of  tbe  "comment," 
and  to  Justify  the  words  "because  it  is  true" 
would  be  idle.  In  fact,  the  court  did  not 
refer  to  this  portion  of  the  alleged  libel,  but 
to  the  charge  that  dty  officials  used  tbe 
power  of  office  to  protect  lawbreakers.  The 
request  to  charge  used  this  exact  language, 
and  the  only  part  of  the  article  as  set  forth 
In  the  declaration  to  which  it  can  refer  la 
that  first  quoted  above^  because  the  declara- 
tion fails  to  set  forth  the  language  of  the 
caustic  comment  thus  characterized  as  true. 
This  consisted  of  extracts  from  other  news- 
papers, which  for  some  reason  the  pleader 
omitted  from  the  declaration,  although  he 
inserted  tannendoes  which  these  extracts 
when  produced  toided  to  establish.  The  dec- 
laration averred  by  Umuendo  that  the  pres- 
ent plaintiff  was  among  those  meant  by  the 
words  "city  officials."  There  was  evidence 
to  sustain  this  innuendo,  but  it  was  open  to 
the  Jury  to  infer  that  the  only  conduct  con- 
demned was  that  of  the  board  of  aldermen 
in  dismissing  certain  charges  against  licensed 
saloon  keepeiB.  No  doubt  the  Jury  mlgnt 
infer  as  the  innuendo  charged  that  the  al- 
leged libel  was  directed  also  against  tbe  city 
counsel  as  one  of  the  city. officials,  but  this 
was  not  a  necessary  inference,  and  the  Judge 
should  have  submitted  to  the 'Jury  the  ques- 
tion whether  the  words  not  Justified  referred 
to  the  plaintiff.  We  agree  with  the  Supreme 
Court  that  his  failure  to  do  this  was  inju- 
rious error,  and  therefore  affirm  the  Judg- 
ment of  the  Supreme  Court 

PITNBX,  Ob.,  and  IRENCHARD,  J„  dl»- 
senting. 


(U  N.  J.  L.  70S) 
MURPHY  V.  NORTH  JBRSBT  ST.  RT.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  e,  19U.) 

fBytlabu$  hy  the  Oowrt.) 
1.  Oakbikbs  (SI  2901  320*)— iRJintiEB  TO  Pab- 

SKNOKBB— lex   OH  OAB   STEF. 

A  carrier  of  passengers  for  hire  is  legally 
responsible  for  injuries  happening  to  a  pa^en- 
ger  for  such  an  accumulation  of  ice  upon  its 
car  steps  as  to  cause  a  passenger,  using  ordi- 
nary care,  to  slip  and  fall,  if  sufficient  previous 
opportunity  has  been  had  to  remove  the  source 
of  danger.  The  duty  of  the  carrier  in  such  re- 
gard is  not  performed  simply  by  appointing  serv- 
ants, whose  duty  it  is  to  keep  the  car  steps  in  a 
safe  condition,  nor  is  it  any  excuse  that  the 
servants  neglected  their  duty;  and,  where  a 
substantial  conflict  as  to  the  actual  performance 
of  such  duties  by  the  servants  appears  from  the 
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eTidence,  tudi  conflict  mbst  be  determined  by 
die  jai7. 

[Ed.    Note.— For   other    cases,    «ee   Carriers, 
Cent.  TAg.  n  1177-1X80,  1315-1325 ;   Dec  Di«. 
If  290,  320.*] 
X.  Gabbikbs  (I  318*)— iRJtnuis  to  Passir- 

0EB8 — SVIDERCX. 

A  material  distinction  pointed  ont  between 
tiie  facts  influencing  tiie  decision  of  the  Su- 
preme Court  in  tlie  case  of  Baker  t.  Nortli  Jer- 
sey Street  Railway  Co.,  reported  In  77  N.  J. 
Law,  336,  72  Atl.  434,  and  those  controlling  the 
decision  of  the  case  at  l>ar. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent.  Dig.  if  1307-1314;  Dec.  Dig.  |  31&*] 

Toorbees  and  Mintum,  JJ.,  dissenting. 

(Additional  Bj/Uabiu  by  Editorial  Staff.) 

8.  Eyidiho  (I  471*)— "Opinion"  Evidbnci. 
In  an  action  for  injuries  to  a  passenger, 
testimony  of  plaintiff  tliat  she  slipped  on  mate- 
rial on  ttie  platform  of  the  car  which  "loolied 
Ulie  old. ice"  is  not  an  "opinion"  in  its  ordinary 
sense,  which  is  an  inference  as  to  what  will 
follow  from  a  given  state  of  facts,  "bat  is  the 
observation  of  an  existing  oondition." 

[Bd.  Note. — ^For  other  cases,  see  Ehridence, 
Cent.  Dig.  fi  2149.  2185;   Dec.  Dig.  |  471.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL.  6,  K>.  4995-499&] 

Error  to  Sapreme  Conrt 

Action  by  Kate  Murphy  against  the  North 
Jersey  Street  Ballway  Company.  Verdict 
for  defendant  was  affirmed  by  tbe  Supreme 
Court  (73  Atl.  U18),  and  plalntUT  brings  er- 
ror.   Rerersed. 

Hood  &  Hood,  for  plaintiff  In  error.  Leon- 
ard J.  Tynan,  for  defendant  In  error. 

VREDENBUaOH,  X  In  tlie  early  winter 
morning  (about  7  o'clock)  of  December  8, 
1904,  the  plaintiff,  a  passenger  traveling  up- 
on tbe  defendant's  electric  street  railway  car 
In  Newark,  N.  JF.,  while  attempting  to  alight 
on  her  way  from  the  rear  platform  of  the 
car  to  the  street,  stepped  with  her  right 
foot  npoQ  the  step  next  below  the  platform, 
and,  slipping  on  the  Ice  which  covered  the 
step,  fell  down  heavily  backwards,  striking 
her  head  upon  It.  Tbe  car  was  then  stand- 
ing still,  having  been  stopped  at  her  request 
in  order  that  she  might  descend  to  the 
street,  and  she  was  carefully  treading  upon 
the  step  in  maldng  her  exit  from  the  car, 
when  her  foot  slipped  from  under  her  upon 
the  Ice. 

Her  present  suit  is  brought  to  recover 
damages  from  the  railway  company  for  the 
injuries  (wlilch  were  serious)  sustained  by 
her,  and  Is  based,  by  her  declaration,  npon 
ctiarges  therein  to  the  effect  that  the  de- 
fendant was  negligent  in  suffering  the  step 
of  the  car  to  be  covered  with  ice,  and  to  be, 
from  that  cause,  in  a  condition  dangeroiis 
to  her  safety  as  a  passenger  obliged  to  make 
use  of  It  At  the  Jury  trial  of  the  case.  In 
the  Essex  county  circuit  court,  the  contro- 
verted qnestions  were  two;  the  first  was 
simply  whether  the  car  step  was  or  was  not 
covered  with  Ice  at  the  time  of  the  acci- 


dent, and  the  second  was  whether  the  do- 
fendant  had  used  due  care  to  inspect  and 
thoroughly  clean  the  step  of  the  car  at  the 
car  bam  previous  to  the  accident 

The  testimony  of  the  itelntUf  aa  to  the 
first  point,  as  well  as  of  her  witness,  John 
Keener,  who  saw  her  fall  and  helped  raise 
her  up  after  her  fall,  was  positive  that  when 
she  trod  npon  the  car  step  It  was'  covered 
with  a  solid  sheet  of  flat,  smooth  Ice;  the 
counter  testimony  of  the  defendant's  wit- 
nesses was  equally  positive  that  at  that  time 
there  was  no  Ice  upon  the  step;  that  only 
some  soft,  wet  snow  was  upon  It  This  con- 
flict of  testimony  presented  nothing  more 
than  an  ordinary  Jury  question,  to  be  settled 
In  the  Jury  box,  and  certainly  did  not,  as 
it  stood,  Justify  the  direction  of  any  verdict 
by  the  court 

Regarding  the  second  question,  the  tes- 
timony material  for  the  purposes  of  this 
opinion  may  be  fairly  summarized  as  fol- 
lows: The  defendant  introduced,  among  oth- 
er witnesses,  two  car  cleaners  employed  by 
It  Joseph  Alsop  and  Richard  Oliver,  the 
men  who  claimed  to  have  Inspected  and 
cleaned,  on  the  day  of  an(l  before  the  acci- 
dent the  particular  car  In  question  (num- 
bered 1,722).  In  their  examination  In  chief, 
th^  stated  In  effect  that  they  had,  at  th« 
car  bam,  and  before  the  car  bad  left  on  tbe 
trip  in  question,  Inspected  and  thoroughly 
cleaned  off  the  ice  from  tbe  step  upon  which 
they  heard  the  plaintiff  had  afterwards 
slipped.  But  upon  their  cross-examination, 
which  was  directed  towards  the  methods 
pursued  by  them  in  removing  ice  from  tbe 
step,  and  the  thoroughness  of  the  cleaning 
they  bad  actually  done  to  it  the  following 
significant  admissions  were  made  by  them : 
Joseph  Alsop  was  asked:  "Q.  Waa  thers 
much  ice  upon  the  car?  A.  Not  mnch;  no. 
Q.  Where  was  the  ice  that  was  upon  tbe 
car?  A.  Some  on  the  floor;  some  on  the 
steps.  Q.  Front  or  rear?  A.  Both  ends; 
rear  and  back.  Q.  Clear  ice?  Clean  ice? 
A.  Well,  yes ;  it  was  clean  Ice.  Q.  Ice  cov- 
ering the  entire  step?  A.  There  wasn't  so 
much  ice  as  there  was  snow;  quite  a  little 
snow.  Q.  But  there  was  some  Ice  too?  A. 
Yes ;  it  was  mixed  in."  Ricliard  Oliver  was 
asked:  "Q.  Too  swept  off  what  you  could 
sweep  off  with  a  broomi  A.  Tes,  sir.  Q. 
And  the  rest  yon  left  on?  A.  Tes,  sir. 
What  do  you  mean  by  tbe  rest  of  it?  Q. 
What  you  could  not  sweep  off  with  a  broom 
you  left  on?  A.  That  wasn't  very  mnch.  Q. 
Is  it  so  that  what  you  could  not  sweep  otF 
with  a  broom  you  left  on?  A.  Yes,  sir." 
Under  this  evidence  as  to  the  cleaning  in 
question,  it  was  open  to  tbe  Jury  to  say 
whether  the  step  had  been  properly  cleaned 
of  ice  by  these  witnesses  on  the  morning  ot 
the  accident 

It  should  be  noted  that  unless  this  al- 
leged cleaning  at  the  car  bam  had  removed 
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tbe  ice  from  tbe  step,  the  evidence  shows 
It  was  not  done  at  all  prior  to  the  accident. 
No  other  or  later  cleaning  of  the  step  was 
shown  to  have  been  made  on  that  day  at 
any  time  before  the  {dalntUTs  fall.  It  Is 
the  settled  rule  of  law  that,  as  against  dan- 
gers that  may  reasonably  be  anticipated, 
the  carrier  Is  bound  to  exercise  a  high  de- 
gree of  care  In  behalf  of  its  passengers  in 
respect  to  the  condition  of  its  car  plat- 
forms and  steps. 

[1]  The  cases  hold  that  carriers  of  pas- 
sengers for  hire  are  legally  responsible  for 
Injuries  happening  to  the  passengers  from 
dangers  produced  by  the  elements  when  they 
have  assumed  a  dangerous  form  (such  as  the 
accumulation  of  ice  upon  the  car  steps,  so  as 
to  cause  the  passenger  using  ordinary  care 
to  slip  and  fall),  and  when  sufficient  previ- 
ous opportunity  has  been  had  to  remove 
their  effects  or  to  remedy  the  danger;  and 
their  duty  in  such  regard  Is  not  performed 
simply  by  SKMlnting  servants,  whose  duty 
it  Is  to  keep  the  car  steps  in  a  safe  condi- 
tion, nor  is  it  any  excuse  that  such  servants 
neglected  their  duty ;  and,  where  a  substan- 
tial doubt  as  to  the  actual  performance  of 
such  duties  by  the  servants  appears  by  the 
«vldence,  the  question  should  be  settled  by 
the  Jury.  Weston  v.  N.  Y.  Elevated  R.  R. 
Co.,  78  N.  Y.  695;  Shepherd  v.  Midland 
Railway  Co.,  25  L.  T.  (N.  S.)  879;  Oilman 
T.  Boston  &  Maine  B.  B.  Co.,  168  Mass.  464, 
47  N.  E.  193. 

These  principles  were  recognized  by  this 
«onrt  In  its  opinion  in  the  case  of  Proud  v. 
Philadelphia  &  Reading  -R.  R.  Co.,  64  N.  J. 
Law,  702-706,  46  AU.  710,  50  I<.  B.  A.  468. 
While  the  precise  holding  In  that  case,  as 
applicable  to  trains  of  cars  running  upon 
fiteam  railroads,  was  that  the  carrier  was 
not  bound  to  keep  up  a  continuous  inspection 
(and  cleaning)  of  its  car  platforms  and  steps, 
-or  to  know  at  each  moment  the  condition  of 
■every  part  of  its  train,  yet  a  reference  to 
tbe  body  of  the  opinion  will  show  that  this 
<o\irt  regarded  tte  duty  of  the  carrier,  in 
respect  to  the  inspection  and  cleaning  of  its 
<»r  stepa  and  platforms,  as  not  being  legal- 
ly performed,  unless  It  is  thoroughly  done 
in  fact ;  and  the  opinion,  in  its  discussion  of 
the  evidence  offered  upon  that  head  In  that 
case/  by  the  carrier,  emphasizes  the  correct- 
ness .  of  the  position  taken  In  the  present 
opinion,  to  the  effect  that,  where  there  to  a 
substantial  doubt  of  such  thoroughness  of 
-cleaning  In  fact,  a  jury  question  is  raised. 
In  this  Prond  Case  this  court,  after  a  toll 
and  careful  consideration  of  the  testimony 
■of  the  defendants'  car  cleaners,  held  that 
no  other  reasonably  legitimate  conclusion 
■could  be  reached  from  the  evidence  than  that 
the  defendants*  servants  had  performed  their 
duty,  and  that  no  question  in  that  regard 
was  op«i  to  the  Jury,  and  therefore  the 
verdict,  which  awarded  damages  to  the 
plaintiff  for  her  Injuries,  was  without  I^al 
«appotC 


[2]  At  the  close  of  the  evidence  In  the' 
present  case,  the  learned  trial  judge  took 
the  question  of  fact  from  the  jury  by  direct- 
ing a  verdict  to  be  entered  for  the  defend- 
ant This  judgment  entered  thereon,  upon 
error  brought  by  the  plahitiff,  was  affirm- 
ed by  the  Supreme  Court,  and  the  correct- 
ness of  that  conclusion  Is  now  here  for 
review.  In  the  per  curiam  conclusion  of  the 
Supreme  Court,  it  was  considered  that  the 
case  was  very  similar  in  its  facts  to  the 
case  (decided  in  the  Supreme  Court)  of  Bak- 
er V.  North  Jersey  Street  Ballway  Co.,  77  N. 
J.  Law,  336,  72  Atl.  434. 

[3]  In  estimating  the  force  to  be  attributed 
to  this  comparison,  it  will  be  sufficient  to 
point  out  a  material  difference  which  must, 
we  think,  have  escaped  the  notice  of  tbe 
latter  court  In  the  Baker  Case  the  judg- 
ment of  the  trial  court  In  favor  of  the  plain- 
tiff (which  the  Supreme  Court  reversed)  was' 
rested  largely,  if  not  exclusively,  upon  the 
testimony  of  the  plaintiff  that  ttie  material 
on  the  platform  of  the  car  upon  which  she 
said  she  had  slipped — ^to  use  her  expression 
— 'looked  like  old  Ice."  This  evidence,  the 
opinion,  delivered  by  Mr.  Justice  Trenchard, 
characterized  as  "at  most  mere  conjecture,"' 
sayliig  that  "it  proved  nothing,  and  did  not 
Justify  the  suburfisBlon  to  the  Jury  of  the- 
questlon  whether  or  not  due  care  had  been- 
exercised  .In  cleaning  the  platform" — citing 
In  support  the  case  of  Hummer  t.  Lehigh 
Yalley  B.  Co.,  7B  N.  J.  Law,  703,  67  Aa 
1061. 

In  the  case  In  band,  however,  ft  seems  to 
xm  that  it  would  be  a  plain  mlsvse'  of  lan- 
guage to  apply  either  the  term  or  tbe  idea 
of  "conjecture"  to  the  evidence  presented  by 
the  plaintiff,,  to  the  effect  that  the  substance 
upon  the  car  step  was  smooth,  solid  ice. 
The  degree  of  reliance  which  a  Jury  would 
have  been  Justified  in  placing  upon  the  tes- 
timony of  the  plaintiff  and  her  witness, 
Keener,  that  the  substance  upon  the  car 
step  was  Ice  would  naturally  and  properly 
have  been  Influenced  by  the  opportunities' 
which  the  drcumstances  afforded  those  wit- 
nesses for  correct  observation  and  test  If 
the  Jury  believed  tbe  plaintiff,  she  not  only 
saw,  but  felt,  the  substance  under  her  foot 
wboi  she  slipped  upon  it,  and  when,  at  her 
fall,  her  head  came  In  violent  contact  with 
it;  and  If  they  believed  Keener,  he  not  only 
saw  It  but  may  have  come  In  close  proxim- 
ity with  it  when  he  assisted  in  raising  up 
the  plaintiff  after  her  fall.  This  testimony 
reached  up  to  a  much  higher  standard  of 
evidence  than  came  within  the  criticism  of 
the  courts  in  the  cases  above  cited.  Its 
foundation  rested  upon  knowledge  in  the 
proper  acceptation  of  that  term,  as  dlstln- 
gnlshed  from  mere  conjecture  or  opinion. 
Further  comparison  or  elaboration  of  the 
distinction  between  the  cases  seems  to  be 
uncalled  for. 

In  the  above  comment  upon  the  applica- 
tion of  the  Baker  Case  to  the  case  In  hand. 
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approval  of  the  soundness  of  the  principle 
there  declared,  with  respect  to  the  compe- 
tency of  the  opinion  of  the  plaintiff  In  that 
case  (aboTe  quoted),  is  not  Intended  to  be 
herein  expressed.  Its  authority  seems  to  be 
questionable  In  the  light  of  previous  adjudi- 
cations, such  as  Castner  v.  SUker,  33  N.  J. 
Law,  95,  and  of  the  review  of  this  sort  of 
evidence  In  Kocds  v.  State,  56  N.  J.  Law,  44, 
27  Atl.  800,  approved  in  CllfTord  v.  State, 
60  N.  J.  Law,  289,  37  Atl.  1101.  and  In 
Walsh  v.  Board  of  Education,  73  N.  J.  Law, 
647,  64  Atl.  1088,  and  Crosby  v.  Wdls,  73 
N.  J.  Law,  798,  67  Atl.  295.  See,  also,  17 
Cyc.  p.  ^,  and  cases  there  cited;  Denver, 
ete,  R.  Co.  V.  P.  Irrigating  D.  Co.,  19  Colo. 
370,  35  Pac.  910.  Such  testimony  is  not  an 
opinion  In  Its  ordinary  sense,  which  Is  an 
inference  as  to  what  will  follow  from  a 
given  state  of  facts,  "but  Is  the  observation 
of  KD,  existing  condition."  Reynolds  v.  Van 
Beuren,  10  Misc.  Rep.  703,  31  N.  T.  Supp. 
627;  State  v.  Baldwin,  36  Kan.  10,  12  Pac. 
BIS;  Scagel  v.  Chicago  R.  R.  Co.,  83  Iowa, 
380,  49  N.  W.  990. 

The  other  errors  assigned  we  think  to  be 
without  merit,  but  because  of  the  error  as- 
signed to  the  direction  of  the  verdict,  the 
Judgments  below  should,  for  the  reasons 
stated,  be  reversed,  and  a  venire  de  novo 
awarded. 

VOORHEES  and  MINTURN,  JJ.,  dissent 


(81  N.  J.  L.  «8) 

BORTON  V.  BXCB2LSIOR  DRUM  WORKS. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1911.) 

(ByValnu  (y  the  Court.) 
Master  akd  Sebvant  (t  289*)— iNjmiT  to 

SeBVANT— CONTBIBTJTOBT     NXOLIOENCS— Dl- 
BECTED  VEBDICT. 

In  order  to  charge  a  servant  with  contribu- 
tory negligence  based  alone  upon  the  alleged  vio- 
lation of  instructions  regarding  the  use  of  a  dan- 
gerous machine,  the  act  of  the  servant  must 
be  a  negligent  or  intended  disregard  of  the  in- 
structions, and  not  an  accidental  happening  re- 
sulting from  an  attempt  to  perform  the  serv- 
ice according  to  the  master's  instructions,  so, 
where  the  instruction  given  was  to  avoid  putting 
the  hand  on  the  top  of  a  die,  and  the  hand  of  a 
servant  who  was  attempting  to  remove  the  die 
from  under  a  mechanical  hammer,  in  the  man- 
ner instructed,  accidentally  slipped  over  the  top 
of  the  die,  and  was  injured,  it  was  error  to 
direct  a  verdict  for  the  defendant  upon  the 
ground  that  plaintiff  had  so  violated  his  instruc- 
tions as  to  be  guilty  of  contributory  negligence. 
lEi.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1089-1132;  Dec.  Dig.  | 
289.*] 

Error  to  Supreme  Court 

Action  by  Clark  L.  Borton  against  the  Ex- 
celsior Drum  Works.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Reversed. 

Wescott  &  Wescott  for  plaintiff  In  error. 
George  J.  Bergen,  for  defendant  In  error. 


BERGEN,  J.    The  plaintiff,  as  servant  of 
defendant,  was  operating  a  mechanical  ham- 
mer used  to  drive  a  metal  die  through  pieces 
of  thin  wood  or  veneer,  thus  cutting  the 
wood  the  shape  of  the  die.    After  the  ham- 
mer fell  it  ascended,  and,  when  in  order, 
remained  stationary  until  set  in  motion  by 
a  foot  pedal  pressed  by  the  operator.    While 
stationary  it  was  the  duty  of  the  operator 
to  remove  the  die  from  under  the  hammer, 
take  out  the  pieces  of  wood,  put  other  pieces 
on  the  table,  replace  the  die,  and  then  trip 
the  hammer.    While  using  this  machine  and 
endeavoring  to  take  out  the  die,  the  hammer 
unexpectedly  tripped  of  its  own  motion,  and 
caught  plaintiffs  fingers  between  it  and  the 
top  of  the  die,  cutting  off  the  ends  of  two 
of  them,  which  injury  Is  the  basis  of  this 
action.    At  the  close  of  the  case  the  trial 
court  directed  a  verdict  for  the  defendant 
on  the  ground  that  the  plaintiff  had  violated 
his  Instructions  not  to  put  his  hand  on  the 
top  of  the  die.    There  was  testimony  tending 
to  show  that  the  machine  was  erratic  in  its 
working,  frequently  tripping  of  Its  own  voli- 
tion ;    that  plaintiff  bad  called  the  attention 
of  the  foreman  to  its  defective  condition; 
that  an  attempt  was  made  to  repair  it  and 
on  the  day  of  the  accident  plaintiff  was  as- 
sured that  it  was  in  order.    I  am  of  opinion 
that  the  evidence  of  the  history  of  this  dan- 
gerous machine  was  sufficient  to  raise  a  ques- 
tion for  the  Jury  to  settle  whether  the  mas- 
ter was  not  negligent  In  putting  the  plaintiff 
to  work  upon  it;  there  being  evidence  that 
be  knew  of  it    It  does  not  present  the  situa- 
tion existing  In  Blen  v.  TJnger,  64  N.  J.  Law, 
596,  46  Atl.  593,  where  Mr.  Justice  Garrison 
said  he  was  unable  to  find  any  proof  that 
the  machine  had  ever  before  so  acted  that 
its  behavior  on  the  occasion  when  the  plain- 
tiff was  injured  should  or  could  tiave  been 
anticipated.    In  this  case  there  is  proof  that 
the  machine   tripped   on   several    occasions, 
and  also  proof  from  which  the  Jury  might 
well  infer  that  the  master  iuiew  that  the 
hammer  was  liable  to  trip  without  being  set 
in  motion  by  the  operator,  nor  was  the  direc- 
tion of  the  verdict  rested  upon  the  absence 
of  negligence  on  the  part  of  the  defendant, 
but  on  the  contributory  negligence  of  the 
plaintiff.    What  Is  claimed  for  the  plaintiff 
Is  that  in  attempting  to  remove  the  di.e  at 
the  time  he  was  hurt  the  hammer  had  driv- 
en the  die  with  such  force  that  It  had  cut 
through  the  wooden   veneer  and   into  the 
table  on  which  it  rested,  so  that  when  he 
tried  to  move  it  it  stuck  to  the  table,  and. 
when  he  made  a  second  attempt  his  nngers 
slipped  Just  over  the  top  of  the  die,  and,  tlie 
hammer  coming  down  at  that  time,  his  two 
fingers  were  caught  and  the  ends  of  tbem 
cut  off.    The  plaintiff  admits  that  he  was 
particularly  Instructed  never  to  put  his  band 
over  the  top  of  the  die,  but  to  place  his  fin- 
gers along  the  side  of  it  when  he  removed 
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It,  and  If  it  conclusively  appeared  that  be 
bad  Intentionally  disobeyed  his  Instruction, 
the  direction  for  defendant  would  have  had 
some  foundation,  bat  I  do  not  find  that  the 
testimony  supports  such  conclnslve  violation 
of  instmctions  as  to  warrant  the  withdrawal 
of  the  question  from  the  Jury.  The  defend- 
ant in  error  insists  that  the  testimony  of 
the  plaintur  conclusively  shows  that  he  put 
his  Iiand  on  the  top  of  the  die  contrary  to 
bis  master's  plain  instructions.  ■  There  Is  a 
want  of  particularity  in  the  description  of 
the  accident  by  the  plaintiff.  In  one  part 
of  his  testimony  he  says  that  he  made  an 
effort  to  get  the  die  out,  but  It  was  so  driv- 
en into  the  wooden  table  that  he  could  not 
move  it  and  bis  Angers  slipped  off,  that  he 
made  a  second  grab  for  It,  and  his  hand  was 
on  the  top  of  the  die  when  the  hammer  came 
down  upon  it,  but  upon  a  redirect  examina- 
tion be  said:  "On  the  question  of  taking 
that  mold  out  my  fingers  slipped  onto  the 
top  of  it."  So  I  think  there  was  a  Jury 
question  whether  be  put  his  band  over  the 
top  of  the  die  in  violation  of  his  Instruc- 
tions, or  whether  he  did  observe  his  instruc- 
tions, but,  owing  to  the  condition  of  the  die, 
his  fingers  slipped  from  its  side  to  the  upper 
edge,  and  over  the  top,  sufficiently  far  to 
allow  the  hammer  to  catch  the  ends  of  his 
fingers.  I  cannot  concede  that  the  evidence 
shows  conclusively  such  a  violation  of  in- 
structions as  to  charge  the  plaintiff  with  con- 
tributory negligence,  for  in  order  to  charge 
a  servant  with  contributory  negligence,  based 
alone  upon  the  alleged  violation  of  an  in- 
struction regarding '  the  use  of  a  dangerous 
machine,  the  act  of  the  servant  must  be  a 
negligent  or  intended  disregard  of  the  in- 
structions, and  not  an  accidental  happening 
resulting  from  an  attempt  to  perform  the 
service  according  to  the  master's  instruc- 
tions. 

Tbe  Judgment  nnder  review  is  reversed, 
and  a  new  trial  ordered. 


(n  N.  J.  U  634) 

WILSON  et  al.  v.  MAYOR  AND  COUNCIIi 

OF  BOROUGH  OF  COLLINGSWOOD. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1911.) 

(St/ttaiut  hy  the  Court.) 

MuHiciPAi.  Corporations  (§  918*)  — Con- 
STBucTioN  of  Waterworks— Issuance  of 
Bonds— Election. 

Where  a  borough  proposes  to  construct  wa- 
terworks and  issue  bonds  therefor,  and  the  case 
is  one  to  which  the  act  of  1909  (P.  L.  1909,  p. 
457)  requiring  the  approval  of  the  State  Board 
of  Health,  and  the  act  of  1910  (P.  L.  1910,  p. 
.551)  reqnirlng  the  approval  of  the  State  Water 
Supply  Commission,  are  applicable,  the  approval 
of  tnose  boards  must  be  secured  in  advance  of 
tbe  election,  to  authorize  the  construction  of 
the  works  and  the  issoe  of  the  bonds  to  pay 
therefor. 

[EJd.    Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  %  918.*] 


Error  to  Supreme  Court 

Action  by  John  O.  Wilson  and  others 
against  the  Mayor  and  Council  of  the  Bor- 
ough of  Colllngswood.  Judgment  for  plain- 
tlfCs  (77  Att.  1033),  and  defendants  bring 
error.    Afllrmed. 

Francis  D.  Weaver,  for  plaintiffs  In  error. 
Collins  &  Corbin  and  Wilson  &  Carr,  for 
defendants  in  error. 

SWAYZE,  J.  Without  expressing  an  opin- 
ion upon  the  matters  dealt  with  by  the  Su- 
preme Court,  we  think  it  advisable  to  deal 
with  the  question  expressly  reserved — ^wheth- 
er the  plans  of  the  proi)osed  waterworks 
should  have  been  submitted  to  the  State 
Board  of  Health  and  State  Water  Supply 
Commission  before  they  were  voted  upon. 
Tbe  object  of  the  legislation  in  requiring 
an  issue  of  bonds  and  a  proposal  for  the  con- 
struction of  waterworks  in  boroughs  to  be 
submitted  to  the  voters  for  their  approval 
must  have  been  to  secure  Intelligent  action 
by  thosfe  who  would  be  responsible  for  and 
burdened  with  the  cost  of  tiie  improvement. 
The  proposal  mast,  therefore,  as  we  have 
held,  be  sufficiently  definite  to  apprise  the 
voters  with  substantial  accuracy  of  what 
they  are  called  upon  to  approve.  Glllen  v. 
Spring  Lake,  61  HT.  J.  Law,  392,  89  AU.  684; 
Frellnghuysen  v.  Morristown,  76  N.  J.  Law, 
271,  280,  70  AO.  77;  77  N.  J.  Law,  493,  72 
Atl.  2.  The  latter  case  Involved  the  con- 
struction of  sewers,  but  the  principle  is  ap- 
plicable to  tbe  present  case.  The  plans  for 
the  waterworks  for  Colllngswood  Involve  a 
filter  plant  for  the  removal  of  matters  In' 
susiwnsion,  such  as  iron  or  other  impurities. 
This  evidently  is  what  the  act  of  1909  (P.  L. 
p.  4S7),  by  section  3,  calls  a  "purification 
plant"  That  act  requires  that  any  corpora- 
tion Inclndlng  a  municipal  corporation.  In- 
tending to  furnish  water  for  potable  pur- 
poses shall  submit  to  the  State  Board  of 
Health  a  detailed  r^ort  containing  all  in- 
formation regarding  the  source  from  which 
supply  is  to  be  derived,  and  enacts  that  un- 
til sucb  source  has  been  approved  by  the 
State  Board  of  Health  it  shall  be  unlawful 
to  distribute  the  water  for  potable  purposes. 
Section  3  requires  the  corporation  to  submit 
detailed  plans  and  speclBcations  for  the  pur- 
ification plant  to  the  State  Board  of  Health, 
and  forbids  construction  or  operation  until 
the  plans  and  specifications  shall  have  been 
approved. 

By  the  act  of  1910  (P.  L.  p.  551),  it  is  en- 
acted that  no  municipal  corporation  propos- 
ing to  supply  its  Inhabitants  with  water 
from  wells  or  percolating  sources  shall  have 
power  to  condemn  lands  or  water  for  or  di- 
vert from  any  new  or  additional  source  of 
water  supply  until  it  has  submitted  to  the 
State  Water  Supply  Commission  descriptions 
thereof  and  the  Commission  shall  have  ap- 
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proved  the  same.  These  acts  make  It  neces- 
sary for  the  borough  of  Colllngswood  before 
It  can  supply  its  inhabitants  with  water 
from  the  sonrcee  and  In  the  manner  propos- 
ed, to  secure  the  approval  of  these  two  state 
boards.  The  plaintiff  in  error  does  not  ques- 
tion this,  but  rests  its  case  upon  the  view 
that  that  approval  need  not  be  secured  in 
advance  of  the  election  to  authorize  the  con- 
struction of  the  works  and  the  Issue  of 
bonds  to  pay  therefor.  We  think  otherwise 
Any  plan  that  may  be  submitted  to  the  vot- 
ers prior  to  that  approval  is  necessarily  only 
a  tentative  plan,  since  it  is  open  to  either 
of  the  two  state  boards  to  reject  it  The 
vote,  therefore,  instead  of  being  an  intelli- 
gent vote  upon  a  definite  plan  is  necessarily 
merely  a  conditional  vote,  and  is  subject 
to  the  condition  that  the  approval  of  the 
state  boards  shall  be  secured. 

It  is  argued  that  the  Judgment,  even 
though  the  resolution  submitting  the  ques- 
tion of  the  construction  of  waterworks  be 
set  aside,  should  not  go  so  far  as  to  set  aside, 
also,  the  resolution  providing  for  the  Issue 
of  bonds.  It  is  to  be  observed  that,  although 
the  resolution  relating  to  the  bonds  was 
passed  April  1st,  it  was  also  embodied  in 
the  later  resolution  for  the  construction  of 
waterworks  passed  April  15th,  and  evoi  the 
resolution  of  April  1st  showed  on  Its  face 
that  the  proceeds  of  the  bonds  were  to  be 
used  for  the  payment  of  Indebtedness  In- 
curred by  the  borough  in  the  construction  of 
the  proposed  waterworks.  The  bonds  were 
an  Incident  of  the  scheme  for  waterworks, 
and,  if  that  scheme  fails,  no  vote  niwn  an  is- 
sue of  bonds  would  be  necessary.  The  rea- 
soning of  Mr.  Justice  Magle  in  Biddle  v. 
Rlverton,  68  N.  J.  Law,  289,  33  Atl.  276,  Is 
applicable. 

For  these  reasons,  we  think  that  the  pro- 
ceedings were  properly  set  aside,  and  the 
Judgment  of  the  Supreme  C!ourt  Is  therefore 
affirmed,  with  costs. 


(76  N.  H.  1(2) 

MANN  V.  MARSHALL. 

(Supreme  Court  of  New  Hampshire.    Belknap. 

June  e,  1911.) 

Pabtirs  (S  59*) — Amendment. 

Where  a  widow  had  taken  a  note  in  her 
own  name  for  a  debt  belonging  to  her  husband's 
estate,  and  had  begun  suit  thereon  in  her  own 
name,  but  it  appeared  that  she  was  sole  legatee 
and  executrix,  she  was  entitled  to  amend,  to 
appear  in  her  representative  capacity. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  H  90-94;    De&  Dig.  i  69.*] 

Exceptions  from  Superior  Court,  Belknap 
County. 

Assumpsit  by  Arabella  L.  Mann  against 
Columbus  Marshall  on  a  promissory  note. 
The  court  directed  a  verdict  for  defendant 
and  plaintiff  excepted.  Transferred  from 
the  superior  court    Case  discharged. 


The  plaintifF  to  the  widow  of  George  O. 
Mann,  who  died  March  17,  1908,  and  was 
named  In  his-  will  as  sole  legatee  and  execu- 
trix. Tlie  will  has  been  proved,  but  had  not 
been  proved  when  the  note  in  suit  was  giv- 
en. No  administration  has  been  taken  out 
upon  the  estate.  Shortly  before  April  6, 
1908,  the  plaintiff  represented  to  the  defend- 
ant that  her  late  husband  had  given  her  to 
understand  that  he  was  working  for  the  de- 
fendant for  wages  for  some  years  preceding 
his  death,  and  she  requested  him  to  make 
payment  to  her  therefor.  In  compliance  with 
this  request  on  April  6,  1008,  the  defendant 
paid  the  plaintiff  a  certain  sum  of  money 
and  gave  the  note  In  suit,  which  to  payable 
to  her  individually. 

Owen  Sc  Yeazey,  for  plaintiff.  Streeter,  De- 
mond  &  Woodworth  and  'George  W.  Field, 
for  defendant 

WALKER,  J.  It  to  apparoit  that  the 
ground  of  the  ruling  directing  a  verdict  for 
the  defendant  was  that  the  plaintiff  could 
not  compel  the  defendant  to  pay  her  per- 
sonally a  debt  which  he  was  owing,  not  to 
her,  but  to  her  husband's  estate.  At  the 
time  of  the  trial  no  administration  had  been 
taken  out  upon  the  estate,  and  as  the  debt 
represented  by  the  note  belonged  to  the  es- 
tate the  ruling  was  technically  correct  But 
it  now  appears  that  the  plaintiff  has  been 
appointed  executrix  of  her  husband's  estate, 
and  there  to  no  reason  why  she  should  not 
be  allowed  by  an  amendment  to  appear  in 
her  representative  capacity  and  prosecute 
the  suit  Though  the  note  was  given  to  her 
in  her  own  name,  upon  the  conceded  facts 
she  holds  it  for  the  benefit  of  the  estate. 
When  the  suggested  amendment  is  made,  the 
order  of  the  court  will  be  vacated,  and  the 
case  stand  for  trial. 

Case  discharged.     All  concurred. 

cn  N.  B.  UO) 
DORR  v.  ATLANTIC  SHORE  LINE  BY. 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.   June  6,  1911.) 

1.  Street  Railroads  (5  114*)— CoixisioNe— 

NEOLIOENCB— BVIDENCE, 

In  an  action  against  an  electric  railway 
company  for  the  death  of  a  cliild  struck  by  a 
car,  evidence  held  to  support  a  finding  of  action- 
able negligence,  based  on  the  motorman  failing 
to  take  any  precautions  for  the  safety  of  trav- 
elers who  might  be  crossing  the  track  at  the 
place  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  239-250;  Dec  Dig.  i 
114.*] 

2.  NBOLIOENCK    ({    85*)— CONTBIBDTOBT    Nxo- 

UGENCE— Infants. 

ContTibutory  negllgenee  is  not  imputable  to 
a  child  5^  years  old,  and  evidence  of  what  he 
did  for  bii  own  protection  at  the  time  of  an 
injury  to  him  is  not  essential  to  sustain  an  ac- 
tion for  iojnries  resulting  in  his  death. 

[Ed.  Note.— For  other  cases,  see  Negligenee, 
Cent  Dig.  K  121-129;  Dec.  Dig.  {  85.*] 
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8.  BviDXRCB   (i    126*)— Rxa   GxsTiB— DiBcni- 

T10J«  OF  COUBT. 

'  The  admission  in  evidence  aa  a  part  of  the 
res  gest<e  of  the  statement  of  a  child  6^  years 
old,  run  over  by  an  electric  car,  made  a  few 
minutes  after  the  injury,  ii  within  the  reasona- 
ble discretion  <^  the  conrt,  which  may  find  that 
the  statement  was  so  coanected  with  the  princi- 
pal fact  as  to  be  a  part  of  it. 

[EM.  Note.— For  other  cases,  se«  Evidence, 
Cent  Dig.  II  37^-376;  Dec.  Dig.  |  126.*] 

Exceptions  from  Snperlor  Court,  Rocklng- 
bam  County;  Ctaamberlin,  Judge. 

Action  by  Joseph  F.  Dorr,  administrator, 
against  the  Atlantic  Shore  Line  Railway,  for 
personal  injuries  resulting  In  tbe  death  of 
plaintiff's  Intestate.  There  was  a  verdict 
for  plaintiff,  and  defendant  brings  ezcep- 
tlons  to  tbe  denial  of  a  motion  for  nonsuit, 
and  to  tbe  admission  of  evidence  of  the  dec- 
laration of  the  Intestate,  made  about  10 
mlnntes  after  the  accident,  and  after  he  had 
been  carried  to  his  home,  to  tbe  effect  that 
a  car  ran  over  him.  Exceptions  overruled, 
and  Judgment  on  tbe  verdict 

Kelley,  Harding  it  Hatch,  for  plaintiff. 
Klvel  &  Hughes,  for  defendant 

WALKER.  J.  [1]  The  evidence  justified 
the  Jary  In  finding  the  following  facts:  The 
plaintiff's  Intestate  at  the  time  of  his  In- 
juries was  a  boy  6^6  years  old.  About  10 
minutes  before  he  was  Injured  he  left  the 
honse  of  a  neighbor,  which  was  located  near- 
ly opposite  the  junction  of  Keene  avenue 
and  the  highway  leading  from  York  to  Klt- 
tery.  The  place  of  the  accident  was  in 
Maine.  It  does  not  appear  that  any  one  saw 
him  after  he  left  the  neighbor's  honse  until 
just  after  the  passing  of  a  mall  car  on  the 
defendant's  electric  line,  which  It  operated 
along  the  highway  above  mentioned.  The 
track  of  the  railway  ran  along  the  side  of 
the  highway  opposite  the  house  where  the 
boy  was  last  seen.  In  order  to  go  from  that 
house  to  his  home  on  the  avenue,  It  was  nec- 
essary for  him  fo  cross  the  track,  which  he 
would  naturally  do  at  the  Junction.  The 
highway  was  some  30  feet  wide,  and  while 
crossing  the  street  In  the  manner  suggested 
the  boy  would  have  been  in  plain  sight  of 
the  motorman,  who  might  have  reduced  the 
speed  of  tbe  car  In  time  to  avoid  running 
onto  Itlm.  But  It  Is  conceded  that  the  motor- 
man  did  not  see  him  before  the  accident,  and 
did  nothing  to  avoid  injuring  him.  He  was 
apparently  running  his  car  at  the  rate  of 
some  IB  miles  an  hour,  and  took  no  precau- 
tions for  tbe  safety  of  travelers  who  might 
be  crossing. at  the  Junction.  Upon  such  evi- 
dence, argument  is  unnecessary  In  support 
tt  the  finding  that  the  defendant  was  neg- 
ligent, and  that  Its  negligence  was  a  proxi- 
mate cause  of  the  boy's  fatal  injuries. 

Nor  Is'It  necessary  to  discuss  the  question 
irttetber  the  motorman  could  have  seen  the 
hof  Im  time  to  avoid  striking  him,  If  he  had 
aivroacblBg  the  track  from  the  other 


direction,  as  he  might  have  been,  since  upon 
a  reasonable  construction  of  the  evidence  tbe 
jury  may  have  reached  their  verdict  on  the 
theory  that  he  was  returning  to  his  home 
from  the  neighbor's  house,  and  would  have 
been  in  plain  sight  of  a  motorman  who  was 
exercising  reasonable  care  to  avoid  injuring 
people  at  that  point  It  cannot  be  said  that ' 
this  is  mere  conjecture. 

[2]  Though  there  Is  no  evidence  of  what 
the  boy  did  for  his  own  protection.  It  Is  not 
essential  that  there  should  be  any.  Con- 
tributory negligence  Is  not  Imputable  to  a 
child  of  bis  age.  BisaUIon  v.  Blood,  64  N. 
H.  565,  16  AtL  147;  Warren  v.  Railway,  70 
N.  H.  352,  47  Atl.  735;  Carney  v.  Railway, 
72  N.  H.  364,  57  Atl.  218. 

[3]  The  admission  in  evidence  of  the  little 
boy's  statement,  a  few  minutes  after  he  was 
Injured,  that  the  car  ran  over  him,  does  not 
appear  to  have  been  erroneous  as  a  matter 
of  law.  It  cannot  be  said  that  the  court.  In 
the  exercise  of  a  reasonable  discretion  as 
to  the  question  of  the  remoteness  in  time  of 
the  declaration  from  the  Injury,  could  not 
find  under  all  the  circumstances  that  It  was 
80  connected  with  the  principal  fact  In  Is- 
sue as  to  be  a  part  of  It  There  Is  no  rule 
of  law  that  determines  with  precision  the 
number  of  minutes  after  an  accident  that 
may  elapse  before  one's  declaration  of  the 
occurrence  ceases  to  have  the  diaracter  of 
res  gestae  and  becomes  mere  narrative.  Much 
must  be  left  to  the  discretion  of  the  court  In 
admitting  or  rejecting  such  testimony.  Mur- 
ray T.  Railroad,  72  N.  H.  32,  54  AO.  280,  61 
L.  R.  A.  485,  101  Am.  St  Rep.  660;  Robin- 
son v.  Stahl,  74  N.  H.  310,  67  Atl.  677. 

Exceptions  overruled.  Judgment  on  tbe 
verdict    All  concurred. 


(71  N.  H.  i«0 
JOHN  H.  PRAT  &  SONS  00.  t.  APPLB- 
•    DORE  LAND  &  BUILDING  CO. 
(Supreme  Court  of  New  Hampshire.     Hillsbor- 

ough.    June  6,  1911.) 
Pbiwcipax    and    Aokrt    (I    8*)— <JONTl»AOr— 

GONBTBUOIIOR. 

Defendants  leased  a  hotel  for  a  term  of 
years  to  tbe  N.  Co.,  which  covenanted  to  put 
the  hotel  in  suitable  condition  and  repair  at 
the  commencement  of  the  term  and  furnish  a 
new  pump;  defendants  agreeing  to  allow  $3ft5, 
for  repairs  and  the  pump,  out  of  the  last  in- 
stallment of  the  first  year's  rent  Thereafter 
defendants  by  supplemental  contract  agreed  to 
allow  the  hotel  company  a  further  sum,  not  to 
exceed  $700,  to  enable  them  "to  fulfill  said  cove- 
nant contained  in  said  lease"  and  to  purchase 
the  necpitsary  furnishings  for  the  hotel,  such  sum 
to  be  paid  on  presentation  to  the  defendants  of 
the  original  bills,  provided  the  repairs  and  equip- 
ment Cost  as  much  as  $1,025.  Held,  that  such 
agreement  did  not  make  the  hotel  company 
agents  of  defendants  to  equip  and  repair  the 
hotel,  so  as  to  make  defendants  primarily  liable 
to  the  seller  for  the  price  of  carpets  sold  to  the 
hotel  company  for  use  in  the  hotel. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ||  3-12;  Dec.  Dig.  |  8:* 
Landlord  and  Tenant,  Cent  Dig.  |  10.] 
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Transferred  from  Snperlor  Court,  HIUb- 
borough  County;   Mitchell,  Judge. 

Assumpsit  by  the  John  H.  Pray  &  Sons 
Company  against  the  Appledore  Land  & 
Building  Company  to  recover  for  a  lot  of 
carpeting  sold  and  delivered  to  the  Nunns 
Hotel  Company.  Case  transferred  from  the 
superior  court  on  plaintiff's  exception  to  an 
order  of  nonsuit.    Judgment  for  defendant 

May  1,  1909,  the  defendants  leased  fbe  ho- 
tel on  Appledore  Island  to  the  Nunns  Hotel 
Company  for  the  term  of  three  years.  The 
latter  company  covenanted  to  "put  tbe  ho- 
tel In  suitable  condition  and  repair  at  the 
commencement  of  said  term,  both  inside  and 
out,"  and  to  furnish  a  new  pump,  and  the 
defendants  agreed  to  allow  $325  "for  said 
repairs  and  pump"  out  of  the  last  install- 
ment of  the  first  year's  rent  May  4th  there 
was  executed  a  supplementary  agreement 
whereby  the  defendants  were  to  allow  the 
hotel  company  a  further  sum,  not  to  exceed 
$700,  for  the  purpose  of  enabling  the  lessees 
"to  fnlflU  said  covenant  contained  in  said 
lease"  and  to  purchase  the  necessary  fur- 
nishing for  the  hotel,  said  sum  to  be  paid 
upon  presentation  to  the  defendants  of  the 
original  bills.  The  hotel  company  purchased 
tbe  carpeting  and  directed  that  It  be  charged 
to  the  defendants ;  but,  when  a  bill  was  sent 
to  the  defendants,  they  returned  It  with  a 
denial  of  their  liabUlty. 

Arthur  S.  Healy,  for  plaintiff.  Bumham, 
Brown,  Jones  &  Warren,  for  defendant 

YOUNG,  J.  The  question  before  the  court 
is,  not  whether  the  defendant  may  owe  the 
hotel  company,  but  whether  the  supplemen- 
tary agreement  made  tbe  hotel  company  the 
defendant's  agent  to  equip  and  repair  the 
hotel;  In  other  words,  the  question  is  the 
intention  of  tbe  parties  as  evidenced  by  that 
agreement.  If  the  words  they  used  are  giv- 
en their  ordinary  meaning,  the  hotel  com- 
pany was  to  put  the  hotel  in  complete  repair 
inside  and  out;  and,  when  that  was  done, 
the  defendant  was  to  pay  It  $700,  and  allow 
it  $325  more  out  of  the  last  Installment  of 
the  first  year's  rent,  provided  the  repairs 
and  equipment  cost  as  much  as  $1,025.  As 
there  is  nothing  to  show  that  this  was  not 
the  sense  in  which  the  words  were  used,  the 
order  must  be: 

Judgment  for  the  defendant  All  concur- 
red. 


<76  N.  H.  163) 

FONTAINE  V.  JOHNSON  LUMBER  CO. 

(Supreme  Court  of  New  Hampshire.     Belknap. 
June  6,  1911.) 

1.  Masteb   and   Servant  (§  217*)— Dangeb- 

ous  APPLIANCES— Assumption  of  Risk. 

A  servant  who  knows  of  the  physical  con- 

diti(His  of  appliances,  and  who   appreciates  the 

risk  of  a  danger  incident  thereto,  assumes  such 


risk,  though  nnconscloos  ot  the  danger  at  tbe 
time  of  an  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi  574r-600;    Dec.  Dig.  i 

2.  Mastbb  and  Servant  (|  154*)— Injubt  to 

Servant— Negligencb. 

A  master  must  notify  his  servant  of  such 
dangers  of  the  service  as  are  not  known  to  the 
servant ;  but  where  a  servant  knew  that  a  gear 
of  a  machine  was  uncovered,  and  what  would 
happen  to  his  hand  if  coming  in  contact  there- 
with, the  mere  fact  that  the  servant  forgot  that 
he  had  removed  the  guard,  and  that  he,  uncon- 
scious of  the  danger,  placed  his  hand  so  near  to 
the  gear  that  it  was  caught  and  injured,  did  not 
show  any  fault  of  the  master. 

[BJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  308,  309;  Dec.  Dig.  | 
154.*] 

Transferred  from  Superior  Court,  Belknap 
County;    Chamberlln,  Judge. 

Action  by  Evarlste  Fontaine  against  the 
Johnson  Lumber  Company  for  personal  in- 
juries. -There  was  an  order  of  nonsuit,  and 
the  cause  was  transferred  on  plaintiff's  ex- 
ceptions.   Overruled. 

The  plaintiff  bad  worked  upon  a  planer 
in  the  defendants'  sawmill  for  about  a  year 
prior  to  his  injury,  the  first  six  months  as 
helper,  and  the  balance  of  the  time  in  charge 
of  the  machine.  When  he  worked  as  helper, 
it  was  his  custom  to  step  upon  the  pressure 
bar  and  rest  bis  bands  on  a  guard,  which 
covered  a  gear  on  the  pressure  rolls  when- 
ever tbe  cutters  were  changed,  In  order  that 
be  might  see  how  the  changes  were  made. 
The  guard  was  removed  six  weeks  before 
the  accident  The  plaintiff  was  working  as 
helper  on  the  day  be  was  injured.  When  the 
machine  was  stopped  to  change  the  jointer 
heads,  he  stepped  upon  the  pressure  bar,  as 
was  his  custom,  to  see  the  changes  made. 
He  forgot  that  be  had  removed  tbe  guard,  and 
rested  his  left  hand  on  the  rod  to  which 
the  guard  had  been  attached.  Tbe  rod  was 
so  close  to  the  gear  that  his  band  was  caught 
when  the  planer  was  started,  thus  causing 
tbe  injuries  complained  of. 

Shannon  &  Tilton,  for  plaintiff.  Streeter, 
Hollis,  Demond  &  Woodworth,  for  defend- 
ant 

YOUNG,  J.  [1]  The  plaintiff  contends 
that  because  he  was  unconscious  of  his  dan- 
ger, he  did  not  assume  the  risk  of  his  injury; 
but  the  test  to  determine  that  question  is  to 
inquire  whether  be  knew  of  tbe  physical  con- 
dition of  the  defendants'  Instrumentalities 
of  which  he  complains,  and  appreciated  the 
risk  of  the  particular  danger  incident  there- 
to which  caused  his  Injury  (1  Labatt,  M.  & 
S.  {  279a),  and  not  whether  he  was  con- 
scious of  his  danger.  Cronin  v.  Company, 
75  N.  H.  318,  74  AU.  180,  29  L.  B.  A.  (N.  S.) 
ill. 

[2]  In  other  words,  notwithstanding  the 
evidence  on  which  tbe  plaintiff  relies  Is  rele- 
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▼ant  io  tbe  Issae  of  hla  care,  It  la  not  niffl- 
dent.  In  and  of  Itself,  to  prove  that  the  de- 
fendants were  In  fttnlt;  for  the  only  daty 
they  owed  him,  In  80  far  ae  Instrumentali- 
ties were  concerned,  was  that  of  notifying 
him  of  those  dangers  of  the  service  of  which 
they  did  and  he  did  not  know.  Ahem  v. 
Company,  75  N.  H.  99,  71  AO.  213,  21  L.  R. 
A.  (N.  S.)  89.  Consequently  he  cannot  re- 
cover, for  he  knew  that  the  gear  was  un- 
covered and  what  -would  probably  happen 
if  his  hand  came  In  contact  with  it 
Exception  overruled.    All  concurred. 


(U  Tt.  411) 

HOI^BKOOK  V.  J.  J.  QUINIiAN  ft  00. 

(Sapieme  Cbnrt  of  Vermont.    Orleans.    May  8, 
1911.) 

L  Bkmovai,  Of  Causes  (|  97*>— Kfteot— Jn- 

BiSDicTioN  or  Staik  Court. 

Where  a  canse  is  removed  to  the  federal 
court,  no  part  of  the  gubject-matter  thereof  re- 
mains In  the  state  coart,  and  the  state  court  can 
proceed  no  further  with  the  cause  or  any  part 
of  it  until  its  jurisdiction  is  restored. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Oases,  Cent   Dig.  H   206-211;    Dec.   Dig.   | 

2.  BKl[OTAI.OrCAUBU  (f  109*)— Restobaiion 
or  JDBisoK?noN  OF  Statb  Doubt. 

Where  the  federal  court  to  which  a  canse 
is  removed  dis^ooes  of  it  otherwise  than  on  the 
merits,  the  jurisdiction  of  the  state  court  is  re- 
stored, and  the  state  court  may  assume  jurisdic- 
tion of  a  new  snit  on  the  same  cause  of  action, 
though  the  sum  declared  on  in  the  new  suit  is 
■0  small  that  the  suit  cannot  be  removed. 

[Bd.  Note.— For  other  cases,  see  Removal  ot 
Causes,  Cent  Dig.  |  235;  Dec.  Dig.  f  109.*] 

8.  Removai.  of  Caitsxs  (i  109*)— Rbbtobatior 

or  JUBISDTCTION  OF  STATK  COUBT. 

Where  plaintiff  in  a  cause  removed  to  the 
ffdeial  conrt  attempted  to  try  his  whole  case, 
but  because  ot  defendant's  objections  waived  the 
spedsl  counts  for  a  part  of  his  claim,  and  based 
bis  claim  to  recover  therefor  on  the  general 
count  and  the  court  on  appeal,  on  defendant's 
appeal  required  plaintiff  to  remit  that  part  of 
his  recovery  on  the  general  coant  as  a  condition 
of  affirmance  of  th«  balance,  defendant  could  not 
complain  of  the  jurisdiction  of  the  state  conrt 
of  a  sabeeqnent  action  based  oa  the  claims  waiv- 
ed, on  the  ground  that  he  had  been  tricked  oat 
of  bis  rights  to  remove  to  the  federal  court; 
the  claims  in  the  new  snit  being  for  a  sum  too 
small  to  permit  a  removal. 

[Bd.  Note.— For  other  cases,  see  Removal  of 
Ckoaes,  Dec.  Dig.  {  109.*] 

4.  Abatbmbmt  ard  Revival  (S  15*)— Anothkb 
Action  Pending— Dismissal. 

Where,  after  the  transfer  of  an  action  to 
the  federal  court  plaintiff  waived  his  right  to 
recover  on  the  theory  of  a  binding  contract  be- 
cause of  objections  interposed  by  defendant  and 
attempted  to  recover  on  an  unfounded  claim  on 
a  rescinded  contract,  and  the  court  denied  recov- 
ery thereon,  he  conld  bring  a  new  action  In  the 
state  conrt  on  the  contract  before  the  actual 
dismissal  in  the  federal  court. 

{Ed.  Note. — For  other  cases,  see  Abatement  and 
Revival,  Cent  Dig.  {{  111-117;  Dec.  Dig.  I 
15.*] 

6.  Election  OF  Bkiixdies  (|  11*)— Inconsist- 
ent RXIfEDIES. 

Thoo^  an  action  for  damages  for  breach  of 
contract   and   an    action    for    recovery   of    the 


money  paid  under  It  are  Inconsistent,  a  plaintiff 
whose  suit  for  money  paid  is  held  not  maintain- 
able as  matter  of  law  is  not  thereby  estopped 
by  an  election  of  remedies  &om  suing  for  dam- 
ages. 

[EM.  Note.T-For  other  cases,  aee  Election  ol 
Remedies,  Gent  Dig.  {  14;  Dec  Dig.  |  U.*} 
8.  Judgment  (|  560*)— RBMrmruB- EStect, 

A  plaintiff  in  an  action  removed  to  the  fed- 
eral court  sought  to  recover  damages  for  breach 
of  contract,  but  was  prevented  from  so  doing  on 
the  ground  of  insufficient  pleadings.  Without 
attempting  to  amend  his  pleadings,  he  attempt- 
ed to  recover  the  money  paid  on  the  contract, 
and  obtained  judgment  In  tbe  trial  court  The 
conrt  on  defendant's  appeal  directed  a  remitti- 
tur of  the  amount  of  the  recoveiy  for  money 
paid  and  directed  judgment,  provided  plaintiff 
accepted  the  decision.  Plaintiff  remittea  as  oi^ 
'dered.  Held,  that  the  remittitur,  denoting  a 
mere  temporary  waiver,  did  not  prevent  him 
from  enforcing  his  rights  under  the  contract. 

[Ei.  Note. — For  other  cases,  see  Judgment 
Dec.  Dig.  f  660.*] 

7.  JuDOMENT    (f    685*)  — Inconsistent    Ac- 
tions. 

An  action  of  special  assumpsit  on  stock 
transactions  conducted  at  a  stock  ercbange  and 
an  action  for  the  money  paid  in  on  the  trans- 
actions are  for  different  causes  of  action,  and  a 
remittitur  of  one  of  the  causes  of  action,  as  con- 
ditionally ordered  by  an  appellate  court,  does 
not  prevent  an  action  on  the  other  cause  of  a» 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  1084-1006;    Dec.  Dig.  |  685.*] 

8.  Pbincipai,  and  aoent  (|  128*)— Liabilitt 

OK  PBINCIPAI/— EVIDENO»— Admibbibilrt. 
An  action   of   special  assumpsit  on  stock 
transactions  at  a  stock  exchange  conducted  by 
an  agent  for  defendant  is  not  defeated  by  mere 

&Toof  that  the  book  account  at  the  exchange  was 
etween  the  agent  and  plaintiff,  and  that  the 
matter  was  entered  on  the  agent  s  private  ledg- 
er, though  the  method  of  bopkkeeping  is  compe- 
tent evidence,  its  weight  would  depend  on  wheth- 
er plaintiff  knew  how  the  books  were  being  kept 
and  whether  he  then  knew  of  defendants  true 
relation  to  the  business. 

[E3d.  Note.— For  other  cases,  see  Principal  and 
Agent  Dec.  Dig.  {  123.*] 

9.  Appeal    and    Ebbob    (8    701*)— Recobd— 
Questions  Pbesented — Instbuctions. 

Refusal  to  give  a  requested  instruction  which 
involves  a  consideration  of  the  evidence  will  not 
be  reviewed  in  the  absence  of  the  evidence. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2983-2935;  Dec.  Dig.  { 
701.*] 

10.  Pbincipal  and  Aqent  (5  20*)— Judgment 
(I  720*)- Evidence— Admissibilitt. 

Where,  in  an  action  involving  two  stock 
transactions  at  a  stock  ezchaniie,  plaintiff  claim- 
ed that  the  transactions  were  had  with  an  agent 
of  defendant,  and  the  evidence  showed  that  there 
was  no  change  in  the  business  at  the  exchange 
during  the  time  covered  by  all  of  plaintilTs 
transactions  there,  and  that  defendant's  relation 
to  it  was  the  same  during  all  the  time,  a  spe- 
cial verdict  in  tbe  federal  Circuit  Court  that  the 
person  in  charge  of  the  exchange  was  an  agent 
of  defendant  in  stock  transactions  other  than 
the  two  in  controversy  was  properly  received 
in  evidence  as  bearing  on  the  issue  of  agency  in 
the  transactions  in  controversy ;  tbe  judgment 
on  such  verdict  being  conclusive  on  the  fact  of 
such  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Dec  Dig.  f  20;*  Judgment  Dec.  Dig.  | 
720.*] 
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U.    BVIDENCT    (I    129*)— R*I.KVANCT. 

That  a  person  patronizing  a  stock  excban^ 
rvlied  on  the  agency  of  the  person  in  charge  of 
the  exchange  as  agent  of  defendant  has  no  legal 
tendency  to  show  that  h«  so  relied  in  former 
deals  at  the  exchange. 

[Ed.  Note.— For  ither  cases,  se«  EJvidence, 
Cent.  Dig.  |i  388-39,S:    Dec.  Dig.  |  129.*] 

12.  Appeai.  ard  Erbob  ({  204*)— <2nKsnoiTB 
■  REVIEWABLE}— QuisnoRs    NoT    Raisbd    ir 

Tbial  Court. 

An  objection  to  evidence  cannot  be  raised 
for  the  first  time  in  the  Supreme  Court  on  ex- 
ceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  12G8-1280;  Dec  Dig.  i 
204.*] 

18.  BviDENCE  (I  129*)— E^iSTSNOB  or  Aaxn-. 

CT— Admissibility. 

Where,  in  an  action  on  stock  transactions 
at  a  stock  exchange,  plaintiff  claimed  that  de- 
fendant owned  the  exchange,  and  that  the  trans- 
actions were  had  with  an  agent  in  charge  of  the 
exchange,  and  the  evidence  showed  that  defend- 
ant owned  other  exchanges,  evidence  that  the 
methods  of  doing  business  at  all  the  exchanges 
were  similar  was  admissible  to  show  that  the 
exchange  in  question  was  the  exchange  ot  de- 
fendant, and  that  plaintiff  was  reasonably  Justi- 
fied in  so  understanding. 

[Ed.  Note.— For  other  cases,  sea  Bridence, 
Dec.  Dig.  i  129.*] 

14.  Pbincipai-  ahd  Aobnt  (i  20*)- ErisTEircE 

0»  RBLATION— EhriDENCB— Admissibilitt. 
A  customer  of  a  stock  exchange  who  sue* 
defendant  on  stock  transactions  bad  with  a 
third  person  at  the  exchange,  on  the  theory  that 
the  third  person  was  defendant's  agent,  may  tes- 
tUj  that  at  the  time  of  the  transactions  he  knew 
tliat  defendant  paid  the  rent  on  the  wire  run- 
ning into  the  exchange,  and  that  other  ezcliang- 
«•  were  real  agencies  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  i{  37,  38;  Dec.  Dig.  i  20.*] 

16.  Evidence  d  215*)— Existence  of  Aobit- 
CT— Admissibiutt. 

Where,  in  an  action  on  stock  transactions 
had  at  a  stock  exchange,  plaintiflF  claimed  that 
defendant  owned  the  exciiange,  and  that  the  third 
person  in  charge  thereof  was  his  agent,  and 
there  was  evidence  that  the  exchange  was  but  a 
branch  office  of  defendant,  plaintiff  was  proper- 
ly permitted  to  testify  to  any  relevant  statement 
emanating  from  the  exchange,  amounting  to  an 
admission  by  defendant  of  a  material  fact,  and 
figures  posted  in  the  exchange  and  printed 
blanks  disdoaing  that  the  exchange  was  a 
branch  of  defendant's  business  were  properly 
received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  215.*] 

10.  Evidence   ({  151*)— Compbtknot— Bklikt 

IN  Admissions. 

A  customer  of  a  stock  exchange,  who  sues 
•n  stock  transactions,  on  the  theory  that  defend- 
ant owned  the  exchange  and  placed  it  in  charge 
of  a  third  person  as  agent,  may  testify  directly 
to  the  fact  that  he  relied  on  admissions  made  by 
defendant  in  statements  printed,  in  the  exchange, 
and  the  conditions  evidenced  by  them. 

[Ed.  Note. — For  other  cases,  see  Evidenoeu 
Cent  Dig.  f  440;  Dec.  Dig.  |  161.*] 

17.  Evidence  (§  215*)— Relkvanot. 

Where,  in  an  action  on  stock  transactions, 
plaintiff  claimed  that  the  transactions  were  h.<ui 
at  an  exchange  owned  by  defendant  and  com- 
ducted  by  a  third  person  as  his  agent  a  stock 
book  disclosing  the  condition  of  stocks  during 
A  year   issued    by   defendant    and    bearing   its 


name,  which  eame  from  another  office  of  defend- 
ant, but  was  like  one  in  use  at  the  exchange  in 
charge  of  the_  third  person,  was  in  the  natura 
of  an  admission  by  defendant  and  admlssiblo 
as  such,  if  relevant  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  215.*] 

18.  Evidence  (J  457*)- Meawiwo  op  Terms. 
A   witness   may   show   that   the   "H."   and 

"li."  at  the  head  of  columns  stood  for  "high" 
and  "low,"  respectively,  and  that  "Div."  meant 
"dividend." 

[Bd.  Note. — For  other  '  cases,  see  Evidence^ 
Cent  Dig.  K  2104-2108 ;   Dec.  Dig.  {  457.*] 

19.  Witnesses  (|  330*)— Cboss-Etaminatioit 
TO  Discredit. 

Wherr,  in  an  action  on  a  stock  transaction, 
luaintiff  claimed  that  the  transaction  was  at  an 
exchange  owned  bv  defendant  and  in  charge  of 
a  third  pei-son  as  his  agent,  and  there  was  evi- 
dence that  defendant  owned  other  places  of  busi- 
ness, and  defendant  showed  that  the  methods  of 
conducting  the  business  at  another  place  differ- 
ed from  those  in  force  at  the  exchange  in  charge 
of  the  third  person,  In  that  the  manager  at  the 
former  place  was  required  to  make  full  remit- 
tances each  ni?ht  and  that  snch  rule  did  not  ob- 
tain at  the  exchange  in  charge  of  the  third  per- 
son, the  court  properly  permitted  plaintiff  in  the 
cross-examination  of  the  manager  to  show  that 
customers  sometimes  left  money  with  him  which 
was  not  so  remitted  as  discrediting  the  claim  o( 
defendant 

[E3d.  Note.— Por  other  cases,  see  Witnesses, 
Cent  Dig.  II  llOft-1108;  Dec  Dig.  |  330.*] 

20.  Judoment  (I  956*)— Recobd  op  JuDOitcNV 
-Extrinsic  Evidence. 

Where  the  record  of  a  judgment  does  not 
show  the  exact  points  litigated,  extrinsic  evi- 
dence is  admissiNe  to  show  just  what  is  con- 
cluded by  the  judgment 

[ESa.  Note.— For  other  cases,  see  Judgment, 
dent  Dig.  {|  1822-1825;    Dec.  Dig.  |  956.*] 

21.  Plbadino  (i  36*)— Admissions— CoNoiiU' 

8IVENE8S. 

A  pleading  is  a  Judicial  admission,  and  is  a 
waiver  of  all  controversy  so  far  as  tlie  adverse 
party  may  desire  to  take  advantage  of  it 

[Ed.  Note. — For  other  ca!:es,  see  Pleading; 
Cent  Dig.  |S  81-80 ;   Dec  Dig.  i  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6»  pp.  5409-5411;   vol.  8,  p.  7756.] 

22.  Appeal  and  E&bob  (§  8S2*)— Pabtt  EntI'- 

TLED  TO  AlLEQE  ErBOB. 

Defendant  cannot  complain  that  the  plain- 
tiff was  allowed  to  show  what  defendant  had 
solemnly  admitted  in  his  pleadings  on  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3o91-€010:    Dec  Dig.  | 

23.  JODOMZNT    (I    956*)— EVIDXNCB— Admibsi- 
BIUTT. 

A  party  suing  in  a  state  court  after  a  deci- 
sion of  the  United  States  Circuit  Court  of  Ap- 
peals denying  a  recovery  is  entitled  to  show  the 
grounds  on  which  the  Circuit  Court  of  Appeals 
dented  a  recovery,  and  may  do  so  only  by  the 
opinion  on  file. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1822-1825;   Dec  Dig.  |  056.*] 

24.  Trial  (!  198*)— Pbovimob  OF  Coubt—Rbo- 

OBD   OF    FOBMER   CaSE. 

The  contents  of  the  record  of  a  former  rase 
are  to  l>e  construed  by  the  court  and  it  must 
instruct  the  jury  as  to  what  is  shown  by  such 
record,  and  how  the  pending  case  is  affected 
thereby. 

[Ed.  Note.— Por  other  cases,  see  Trial,  Gent. 
Dig.  If  467-470;    Dec.  Dig.  |  198.*] 
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25.  Appeat.  and  Bbrok  (f  231*)— QuxsnoNa 

RXTIKWABLB— QXTISnONB     NOT     RAISKD      IH 
TklAI.   COUBT. 

An  objection  to  evidenoe  most  as  a  gener- 
al rule  indicate  the  very  point  on  wliich  the 
eonrt  is  asked  to  rule,  and  the  coart  will  not 
generally  be  put  in  error  in  rolinE  on  a  general 
objection,  unless  the  answer  called  for  is  plainly 
illegal  and  irreleTant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  1289,  1352;  Dec.  Dig.  f 
231.*) 

Bxceptions  from  Orleans  C!onnty  Court 
Action  by  Frank  F.  Bolbroolc  against  J.  J. 
'Qninlan  ft  Co.  There  was  a  verdict  and 
Jndgment  tot  plaintiff,  and  defendant  brings 
exertions.  AflSrmed  and  cause  remanded. 
Argued  before  ROWELXi,  C.  J.,  and  MUN- 
SON,  WATSON,  HASBLTON,  and  POW- 
SRS,  JJ. 

Howe  &  HoTey,  for  plaintifl.  Ellaba  May, 
tar  defoidant 

POWBRS,  J.  The  plaintiff  patronized  a 
"Stock  B^xcbange"  conducted  at  Newport  by 
one  Cbarles  N.  Brady.  The  result  was  not 
altogether  nntiBual — ^be  lost  hla  money.  He 
brought  a  suit  agahut  this  defendant  re- 
turnable to  Orleans  county  court,  predicating 
his  claim  upon  the  ground  that  this  stodi 
proposition  waa  the  defendant's,,  and  that 
Brady  was  its  agent.  This  suit  was  on  the 
defendant's  motion  (it  being  a  Maine  corpo- 
.  ration)  removed  to  the  federal  court,  and 
waa  tiiereln  tried  at  its  May  term,  1907. 
The  declaration  in  that  suit  counted  special- 
ly on  six  different  stock  transactions,  each 
bearing  a  separate  number  and  date,  and 
contained  a  general  count  In  assumpsit 
When  at  that  trial  the  plaintiff  attempted  to 
give  evidence  of  the  two  trades  here  In  suit 
numbered  28S  and  2M  and  dated  April  6, 
1906,  and  April  10,  1906,  respectively,  the  de- 
fendant objected  on  the  ground  that  there 
were  no  special  counts  in  the  declaration 
covering  these  trades,  and  that  recovery 
could  not  be  had  thereon  under  the  general 
count  The  drcolt  court  intimated  an  opin- 
ion that  no  recovery  could  be  had  for  the 
damages  sought  which  included  dividends 
and  rights  which  bad  accrued  on  stocks  pur- 
chased without  special  counts  upon  the  re- 
spective contracts.  .  The  plaintiff,  without 
attempting  to  amend,  abandoned  his  claim 
for  damages  for  the  breach  of  these  two 
special  contracts,  and  attempted  to  recover 
the  money  paid  In  upon  them,  insisting  that 
In  the  circumstances  he  could  rescind  the 
contracts  and  recover  the  consideration  paid 
under  the  general  count  In  this  irasitlon  he 
was  sustained  by  the  Circuit  Court,  and  he 
amended  his  spedflcatlon  accordingly.  The 
Jury  rendered  a  verdict  for  the  plaintiff 
which  Included  the  amounts  paid  In  on  these 
tv7o  trades  and  interest  thereon — $1,063.30. 
TtM  defendant  carried  the  case  to  the  Cir- 
ccjt  Court  of  Appeals,  which  handed  down 


a  decision  In  May,  1906,  holding  that  th« 
declaration  did  not  contain  proper  counts  to 
warrant  a  recovery  for  damages  for  breach 
of  the  special  contracts  embodied  In  these 
two  trades,  and  that  the  plaintiff  could  not 
rescind  and  recover  the  money  paid  In.  TTie 
Judgment  order  contained  the  following  pro- 
vision: "It  is  hereby  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  said  Circuit 
Court  be,  and  It  hereby  Is,  reversed  unless 
the  plaintiff  remits  $1,063.30  within  such 
time  as  may  be  fixed  by  the  Circuit  Com-t 
If  such  remittitur  be  made,  the  Judgment  lis 
affirmed."  The  plaintiff  seasonably  complied 
with  this  requirement  by  filing  a  remittitur 
of  the  amount  specified,  and  a  few  days  lat- 
er the  defendant  filed  a  "protest"  wherein  it 
hislsted  that  If  the  plaintiff  Intended  to 
make  further  dalm  for  any  of  the  items  In- 
cluded In  his  spedflcatlon,  he  should  do  so 
In  the  Circuit  Court  and  that  no  other  court 
had  or  could  have  Jurisdiction  over  them  or 
any  of  them.  The  Circuit  Court  gave  no 
heed  to  this,  and  on  June  26,  1908,  issued 
execution  for  the  amount  of  the  original 
Judgment  less  the  amount  remitted.  This 
execution  was  promptly  paid.  The  case  In 
hand  Is  an  action  of  special  assumpsit  on  the 
two  trades  above  referred  to — Nos.  288  and 
2&i.  The  defendant  (having  first  pleaded  a 
special  plea  which  Is  not  here  involved) 
pleaded  the  general  issue  and  a  special  plea 
In  bar.  The  latter  set  out  all  the  facts  re- 
garding the  first  suit  as  above  redted.  The 
defendant  filed  a  motion  to  remove  this  case 
to  the  Circuit  Court  and  objected  to  all  pro- 
i  ceedlngs  In  the  state  court  on  the  ground 
that  these  two  transactions  were  finally  set- 
tled and  determined  in  the  first  suit;  and. 
If  not  were  finally  removed  to  the  Clrnit 
Court  and  only  triable  therein.  At  the  dose 
of  the  evidence  the  defendant  moved  for  a 
verdict  on  the  ground  that  the  stat^  court 
had  no  Jurisdiction  of  the  subject-matter, 
that  he  was  estopped  by  the  proceedings  In 
the  first  suit  and  that  the  matters  Involved 
were  res  adjudicata.  On  all  these  pohits  the 
court  ruled  against  it  and  proper  exceptions 
were  reserved. 

[1]  We  agree  with  the  defendant  that 
when  a  cause  la  removed  to  the  federal 
court  it  all  goes.  No  part  of  the  suit  or  the 
subject-matter  thereof  remains  in  the  state 
court  Friedman  v.  Israel  (O.  C.)  26  Fed. 
804;  Company  v.  Carter  (a  a)  88  Fed.  707; 
Kern  v.  Huldekoper,  103  U.  8.  491,  26  L. 
Ed.  354;  Barney  v.  Latham,  108  U.  8.  206, 
26  L.  Ed.  614.  Tbe  defendant's  position, 
however,  that  the  removal  finally  transfers 
jurisdiction  to  the  federal  court  finds  sup- 
port only  In  B.  &  O.  Railroad  Co.  v.  Fulton, 
59  Ohio  St  575,  53  N.  B.  265,  44  L.  R.  A. 
520,  and  the  dissenting  opinion  In  Mclver  t. 
Fla.  Cent  ft  P.  B.  Co.,  110  Ga.  223,  36  8.  B. 
775,  65  L.  R.  A.  487,  cited  below.     In  the 
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former  ease  tt  Is  expressly  held  that  when 
a  case  is  removed  to  and  thereafter  disposed 
of  in  the  federal  court,  even  if  such  disposal 
is  otherwise  than  on  the  merits,  the  plaintiff 
cannot  recommence  the  action  in  the  state 
court ;  citing  Cox  v.  E.  Teun.  V.  &  G.  R.  Co., 
68  Ga.  446.  It  may  safely  be  asserted  that, 
after  a  cause  has  been  removed,  the  state 
court  can  proceed  no  further  with  it  or  any 
part  of  it  until  its  Jurisdiction  is  in  some 
way  restored.  Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup.  Ct  1030,  30  L.  Ed.  902. 

[2]  But  Its  jurisdiction  is  restored  when 
the  case  Is  disposed  of  In  the  federal  court 
otherwise  than  on  Its  merits.  This  proposi- 
tion is  abundantly  supported  by  the  cases. 
Thus  In  Hooper  v.  A.  K.  &  N.  Ry.  Co.,  106 
Tenn.  28,  60  S.  W.  607,  63  I*  R.  A.  »31,  It 
Is  held  that  one  may  take  a  voluntary  non- 
suit In  an  action  properly  removed  to  the 
federal  court  and  begin  another  action  in  the 
state  court — criticising  B.  &  O.  R.  Co.  v.  Ful- 
ton, supra.  See,  also.  III.  Cent  R.  Co.  v. 
Benz,  108  Tenn.  670,  69  S.  W.  317,  58  L.  R. 
A.  690, 91  Am.  St.  Rep.  763.  Again,  In  Young 
V.  So.  Bell  T.  &  T.  Co.,  75  S.  C.  326,  55  S.  B. 
765,  7  I*  R.  A.  (N.  S.)  501,  it  is  held  that  the 
removal  does  not  confer  such  exclusive  juris- 
diction upon  the  federal  court  that,  upon  a 
discontinuance,  the  plaintiff  could  not  begin 
a  new  action  In  the  state  court  And  In  Mc- 
Iver  V.  Fla.  Cent,  etc.,  R.  Co.,  110  Ga.  223, 
36  S.  E.  775,  65  L.  R.  A.  437,  it  Is  held  that 
one  may  become  nonsuit  or  voluntarily  dis- 
miss an  action  properly  removed,  and  there- 
after begin  a  new  suit  on  the  same  cause  of 
action  in  the  state  court  The  opinion  in 
this  case  points  out  the  fact  that  Cox  v.  E. 
Tenn.  Y.  &  G.  R.  Co.,  68  Ga.  446,  is  not  an 
authority  to  the  contrary.  In  8teven8on'« 
Adm'r  V.  111.  Crait  R.  Co.,  117  Ky.  855,  79  S. 
W.  767,  4  Am.  &  Eng.  Ann.  Cas.  890,  It  Is 
held  that  an  action  dismissed  In  the  federal 
court  to  which  it  has  been  removed,  does 
not  prevent  a  state  cpurt  from  assuming 
jurisdiction  in  a  new  suit  on  the  same  cause 
of  action.  To  the  same  effect  are  Rodman  v. 
Mo.  Pac.  Ry.  Co.,  65  Kan.  645,  70  Pac.  642, 
60  L.  R.  A.  704;  Gassman  v.  Jarvls  (C.  C.) 
100  Fed.  146,  wherein  B.  &  O.  R.  Co.  v.  Ful- 
ton Is  criticised  with  some  severity ;  Foley 
V.  Cudahy  Paclcing  Co.,  119  Iowa,  246,  93 
N.  W.  284;  Fleming  v.  Railroad,  128  N.  C. 
80,  38  S.  E.  253 ;  and  other  cases  to  be  found 
in  17  Dec.  Dig.  under  "Removal  of  Causes," 
1 100.  And  It  makes  no  difference  If  the  sum 
declared  for  In  the  new  suit  Is  so  small  that 
the  suit  cannot  be  removed.  Mclver  v.  Rail- 
road Co.;  Hooper  v.  Railway  Co.;  Young  v. 
So.,  etc.,  Co.,  supra.  It  is  true,  as  argued 
by  the  defendant,  that  the  court  will  not 
allow  one  to  be  tricked  out  of  his  right  of 
removal  (Yawkey  v.  Richardson,  9  Mich. 
629,  81  Am.  Dec.  769) ;  but  here  nothing  of 
the  kind  was  attempted  or  accomplished. 

[J]  The  plaintiff  was  ready  enough  to  try 
his  whole  case  in  the  federal  court,  but  the 
defendant's    objection    stood    In    the    way. 


Rather  than  risk  an  amendmoit,  the  plain- 
tiff waived  a  good  part  of  his  claim  under 
these  two  trades,  and  tried  to  recover  un- 
der his  greneral  count  This  attempt  the  de- 
fendant rendered  unavailing  by  taking  the 
case  to  the  Court  of  Appeals  and  there  pre- 
vailing. Surely  In  these  circumstances  the 
defendant  cannot  consistently  claim  that  It 
has  been  tricked  out  of  Its  rights. 

[4]  Nor  was  this  suit  prematurely  brought; 
for,  without  saying  when  this  action  should 
be  considered  to  have  been  commenced  and 
without  saying  whether  or  not  the  i)endency 
of  a  former  action  should  be  pleaded  in  ad- 
vance of  a  plea  to  the  merits,  it  is  not  neces- 
sary that  the  actual  dismissal  in  the  federal 
court  should  precede  the  commencement  of 
the  second  action.  Dana  &  Co.  v.  Black- 
bum,  121  Ky.  706,  90  S.  W.  237.  See,  also, 
Howell  V.  Howell  (Ala.)  64  South.  601. 

When  the  former  case  was  removed,  the 
plaintiff  first  claimed  to  recover  therein  just 
what  he  now  sues  for ;  but,  as  we  have  seen, 
he  finally  sought  to  prevail  upon  an  entirely 
different  cause  of  action.  His  first  claim 
was  based  on  the  theory  of  a  binding  con- 
tract broken  by  the  defendant;  his  last  np- 
on  a  rescinded  contract  The  first  was  not 
disposed  of  on  its  merits.  The  last  was  held 
to  be  unfounded.  Nothing  affecting  the 
cause  of  action  now  declared  upon  was  then 
and  there  decided  except  a  question  of 
pleading.  That  judgment  is  only  conclusive  - 
on  the  question  whether  the  plaintiff  could 
rescind  these  two  contracts  and  recover  the 
money  paid  In.  That  Is  the  only  res  adju- 
dicated. 

[5]  Nor  is  the  plaintiff  estopped  by  an  elec- 
tion of  remedies.  Though  a  suit  for  dam- 
ages and  a  suit  for  a  recovery  of  the  money 
I>aid  in  are  inconsistent  within  the  rule  of 
White  V.  White,  68  Vt  161,  34  Atl.  425,  since 
one  affirms  and  the  other  rescinds  the  con- 
tract, the  plaintiff  Is  not  precluded,  since  it 
turned  out  that  be  never  had  the  remedy  he 
sought  to  enforce,  and  the  pursuit  of  a  rem- 
edy which  does  not  exist  is  no  bar.  Priest 
V.  Foster,  69  Vt  417,  38  Atl.  78;  Whipple 
V.  Stephens,  25  R.  I.  563,  67  Atl.  375;  Bunch 
V.  Grave,  111  Ind.  351,  12  N.  E.  614;  Agar 
V.  Wlnslow,  123  CaL  587,  66  Pac  422,  68 
Am.  St  Rep.  84;  Zimmerman  v.  Robinsou 
&  Co.,  128  Iowa,  72,  102  N.  W.  814,  5  Am. 
&  Eng.  Ann.  Cas.  060,  and  note;  Rowell  v. 
Smith,  123  Wis.  610,  102  N.  W.  1,  3  Am. 
&  Eng.  Ann.  Cas.  773;  Clark  v.  Heath,  101 
Me.  530,  64  AU.  913,  8  L.  R.  A.  (N.  S.)  144; 
HarrUl  v.  Davis,  168  Fed.  187.  04  C.  0.  A. 
47,  22  L.  R.  A.  (N.  S.)  1163,  and  note. 

[(]  The  defendant  says  that  the  plaintiff's 
volimtary  remittitur  precludes  him  from 
maintaining .  this  action.  It  Is  not  denied 
(and  could  not  be)  that  the  remittitur  was  in 
a  legal  sense  voluntary.  The  effect  of  It  Is 
to  be  determined.  Though  the  exact  nature 
of  a  remittitur  damna  as  known  to  the  early 
English  courts  is  somewhat  obscure,  it  seenas 
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to  hsYB  been  a  final  rellnqulahment  or  sur- 
render of  the  damages  awarded.  Its  first  ai)- 
pllcatlon  was  to  cases  where  the  Jury  award- 
ed greater  damages  than  were  declared  for. 
It  is  now  sometimes  so  defined  (34  Gyc.  1207), 
and  frequently  ao  used.  In  the  earliest  of 
such  cases  the  term  used  Is  "release."  Thus 
In  Persival  v.  Spencer,  Yelv.  45,  wherein  a 
Terdlct  was  given  for  more  than  was  de- 
clared for.  It  was  said  that,  if  the  plaintiff 
had  "released"  the  excess,  all  would  have 
been  well;  and  In  Anger  v.  Brookhen,  2 
Show.  56,  the  same  term  was  used.  later  on, 
though  It  Is  uncertain  Just  when,  the  Latin 
term  was  adopted.  Though  It  does  not  ap- 
pear In  "Jacob's  New  Law  Dictionary,"  which 
was  published  In  1729  and  purports  to  con- 
tain the  "whole  law  and  the  practice  there- 
of," it  is  used  In  Cherley  v.  Morris,  2  Black, 
1301;  and  Ray  v.  Lister,  Andr.  384.  It  was 
said  in  Planters'  Bank  v.  Union  Bank,  16 
Wall.  483,  21  L.  Ed.  473,  In  speaking  of  a 
remittitur  of  this  kind:  "It  is  further  as- 
signed for  error  by  the  defendants  that  the 
court  allowed  the  plalntlfrs  to  withdraw  a 
remittitur  entered  by  them  of  part  of  a  ver- 
dict obtained  on  a  former  trial  of  the  case. 
The  only  objection  made  In  the  court  below 
to  the  allowance  was  that  the  remittitur  was 
an  acknowledgment  of  record  that  the 
amount  remitted  was  not  due.  There  had 
been  a  former  trial  In  which  the  plaintiffs 
had  obtained  Judgment  for  $113,296.01,  with 
5  per  cent  Interest  from  November  25,  1863. 
This  was  a  larger  amount- of  Interest  than 
the  petition  of  the  plaintiff  had  claimed, 
and  they  Altered  on  the  Judgment  a  remit- 
titur of  the  excess,  expressly  reserving  their 
rights  to  the  balance  of  the  Judgment.  Sub- 
sequently a  new  trial  was  granted,  and  It  is 
now  contended  that  the  remittitur  had  the 
effect  of  a  retraxit  As  it  was  entered  after 
Judgment,  such  would  be  its  ^ect  if  the 
Judgment  itself  had  not  been  set  aside  and 
a  new  trial  granted" — citing  Bowden  v. 
Home,  7  Blng.  716,  20  B.  O.  L.  818.  It  was 
held  in  the  latter  case  that  a  nolle  prosequi 
as  to  part  of.  a  claim  entered  after  a  Judg- 
ment for  the  whole  was  equivalent  to  a  re- 
traxit, and  a  bar  to  any  future  action  for 
the  same  cause.  The  Lord  Chief  Justice  said 
that  the  case  was  more  like  the  entry  of  a 
remittitur  after  Judgment  by  default  than 
the  ordinary  entiy  of  noUe  prosequi,  and 
that  "in  the  case  of  a  remittitur  of  part 
of  the  damages,  the  entry  is  'and  hereupon 
the  said  plaintiff  freely  here  in  court  remits 
to  the  defendant  all  damages  sustained  by 
him  the  said  plaintiff  by  reason  of  the  not 
performing  the  several  promises  and  under- 
takings in  the  two  last  counts  of  the  dec- 
laration mentioned,  therefore  let  the  defend- 
ant be  acquitted  of  such  damages  so  remit- 
ted as  aforesaid  and  go  thereof  without 
day,'  etc.,  and,  as  the  Judgment  approaches 
so  near  in  form  to  that  of  a  remittitur,  we 
think  ourselves  bound  to  give  It  the  same 


effect  which  la  that  of  a  final  giving  np  of 
the  damages  by  matter  of  record."  It  thus 
appears  that  effect  was  glvoi  to  the  entry 
Just  according  to  its  form,  and  the  conclu- 
sion would  seem  to  be  that  anciently  a  re- 
mittitur damna  bad  the  force  of  a  retraxit 
which,  as  shown  in  Sheffer  v.  Perkins  &  Co., 
83  Vt  185,  75  Atl.  6,  25  L.  R.  A.  (N.  S.) 
1313,  was  a  final  abandonment  of  the  claim. 

But  whatever  may  have  l)een  the  charac- 
ter and  effect  of  the  common-law  remittitur. 
In  recent  times  its  use  has  been  much  ex- 
tended, and  the  effect  to  it  has  been  cor- 
respondingly modified.  Thus  it  was  held  in 
City  of  What  Cheer  v.  Hones  &  Co.,  86  Iowa, 
231,  58  N.  W.  126,  that,  when  a  remittitur  is 
filed  to  prevent  a  new  trial  and  one  is  there- 
after granted,  the  party  filing  the  same  is 
not  precluded  from  claiming  the  property 
remitted.  In  School  District  v.  Cook,  47 
Mich.  112,  10  N.  W.  131,  it  was  held  that 
when  one  recovered  Judgment  in  a  Justice 
court  for  more  than  $100,  the  limit  of  a  Jus- 
tice's Jurisdiction,  and  remitted  the  excess 
to  save  a  reversal,  and  the  case  was  <iiere- 
after  appealed  and  reversed,  it  could  not 
be  claimed  In  a  subsequent  trial,  that  the 
plaintiff  had  thereby  released  that  much  of 
bis  demand.  Much  the  same  thing  was  held 
In  Planters'  Bank  v.  Union  Bank,  supra.  In 
Gibson  V.  Chouteau,  7  Mo.  App.  1,  a  Judg- 
ment in  ejectment  was  rendered  for  the 
plaintiff  upon  the  condition  that  he  enter 
a  remittitur  for  a  part  of  the  lands,  which 
he  did.  When  he  brought  a  new  suit  for 
the  lands  covered  by  the  remittitur,  It  was 
held  that  he  was  not  barred.  "A  retraxit," 
says  the  court  "would,  of  course,  conclude 
him.  In  that  form  of  entry  the  plaintiff  vol- 
untarily abandons  his  cause,  and  goes  fur- 
ther. He  admits  that  he  has  no  cause  of 
action.  Pinner  ▼.  Edwards,  6  Rand.  (Va.) 
675.  But  the  entry  in  the  present  case 
makes  no  such  admission.  It  amounts  sim- 
ply to  'an  agreement  not  to  proceed  further 
in  that  suit'  as  to  the  particular  cause  of 
action.  Such  an  entry  Is  no  bar  against 
another  suit"  In  Gayden  v.  L.  O.  &  T.  B. 
Co.,  39  La.  Ann.  269,  1  South.  792,  it  was 
said  that  a  remittitur  is  In  the  nature  of 
a  discontinuance,  and  is  governed  by  the 
same  rules. 

The  foregoing  views  find  indirect  approval 
and  support  In  several  cases.  It  was  shown 
in  Sheffer  v.  Perkins  &  Co.,  supra,  that  an 
attorney,  owing  to  the  limitations  of  his 
authority,  cannot  enter  a  retraxit  But  it  is 
generally  held  that  be  may  in  a  prudent  re- 
gard for  the  interests  of  his  client  discon- 
tinue the  suit.  McLeran  v.  McNamara,  55 
Cal.  508;  Davis  v.  Hall,  90  Mo.  659,  3  S. 
W.  382;  Bacon  v.  Mitchell,  14  N.  D.  454,  106 
N.  W.  129,  4  L.  B.  A.  (N.  8.)  244,  and  note. 
And  in  Brown  v.  Mead,  68  Vt  215,  34  Atl. 
950,  this  court  gave  such  a  discontinuance 
the  effect  of  a  nonsuit  It  is  held  in  Mead 
V.  Buckner,  2  La.  282,  Pickett  v.  Ford,  4 
How.    (Miss.)   246,    and   Case   v.   Hawkins, 
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63  Miss.  702,  that  an  attorney  may  enter  a 
remittitur,  and  those  In  Planters'  Bank  t. 
Union  Bank,  supra,  and  Bank  of  Ky.  v.  Ash- 
ley, 2  Pet.  327,  7  Ii.'Ed.  440,  were  In  fact 
so  entered. 

With  the  change  In  the  nse  and  effect  of 
a  remittitur  has  come  a  change  In  the  mean- 
ing of  the  term  Itself.  Were  we  ansured  that 
It  was  used  by  the  Circuit  Court  of  Appeals 
In  Its  common-law  sense,  we  might  feel  con- 
strained to  give  to  It  Its  common-law  effect. 
But  we  have  come  to  use  It,  not  In  Its  com- 
mon-law sense,  but  In  Its  modem  sense,  to 
denote  a  mere  temporary  waiver,  a  writing 
off  of  so  much  of  tiie  verdict,  an  agreement 
not  to  proceed  further  for  that  particular 
.Item  In  that  particular  suit  It  was  In  this 
sense  that  the  term  was  used  by  the  Circuit 
Court  of  Appeals.  To  bold  otherwise  would 
be  manifestly  unfair  to  the  plaintiff  for  Jus- 
tice between  the  parties  only  required  that 
the  sum  erroneously  Included  in  the  verdict 
should  be  eliminated.  If  the  present  rule 
of  this  courtr  announced  in  Marshall  v.  Dal- 
ton  Paper  Mills,  82  Vt  489,  74  Ati.  108,  24 
L.  R.  A.  (N.  S.)  128,  had  been  followed,  this 
Is  all  the  benefit  that  the  defendant  would 
have  obtained  by  a  reversal ;  for,  since  the 
only  error  found  by  the  Court  of  Appeals 
affected  the  amount  of  damages,  a  retrial 
would  have  been  limited  to  that  issue,  the 
result  of  which  would  have  been  (had  the 
plaintiff  declined  to  remit)  a  new  Judgment 
limited  to  the  amount  of  the  six  trades, 
which  Is  Just  what  the  plaintiff  had  after  he 
filed  his  remittitur.  It  would  hardly  be 
claimed  that  these  two  trades  would  be  con- 
cluded by  a  new  Judgment  so  obtained.  So 
to  require  that  the  amount  wrongfully  in- 
cluded In  the  verdict  should  be  finally  for- 
given would  be  to  give  the  defendant  more 
than  It  Is  fairly  entitled  to.  It  Is  perfectly 
api>arent  that  at  the  time  the  plaintiff  un- 
derstood that  the  remittitur  had  the  force  of 
a  discontinuance  only;  for  it  immediately 
filed  its  "protest"  hereinbefore  referred  to, 
wherein  It  Insists,  "If  the  plaintiff  Is  to 
make  any  claim  for  any  item  or  items 
which  were  set  out  In  the  specifications,"  be 
should  proceed  in  the  Circuit  Court  because 
no  other  court  had  Jurisdiction  thereof. 
Surely,  if  the  remittitur  was  then  thought 
to  liave  the  force  of  a  retraxit,  tills  protest 
was  wholly  unnecessary. 

[7]  In  the  foregoing  discussion,  we  treat 
the  matter  as  counsel  on  bpth  sides  argue 
It.  It  is  to  be  noted,  however,  that  the  dam- 
ages herein  recovered  were  not  remitted  In 
the  former  case.  As  we  have  seen,  the  cause 
of  action  there  (as  the  case  was  finally  sub- 
mitted) was  entirely  different  from  the  cause 
of  action  here,  though  both  grew  out  of  the 
same  transaction.  This  is  clearly  shown  by 
Deroda  v.  Ferland,  83  Vt  872,  76  Atl.  153, 
28  L.  B.  A.  (N.  S.)  677,  wherein  it  is  held 
that  Indebitatus  assumpsit  by  a  servant  to 
recover  for  services  constructively  performed 
after  his  wrongful  discharge^  and  a  count 


for  damages  for  a  breach  of  the  contract  of 
hiring,  are  for  different  causes  of  action. 

The  defendant  seasonably  presented  two 
requests  to  charge,  as  follows: 

"(1)  If  the  business  of  stock  transactions 
of  plaintiff  in  the  office  of  Mr.  Brady  at 
Newport  were  made  the  subjects  of  book  ac- 
count between  Brady  and  Holbrooke,  and 
were  entered  upon  Brady's  private  ledger  as 
the  evidence  tends  to  show,  then  the  plaintiff 
cannot  recover. 

"(2)  The  evidence  is  undisputed  tliat  the 
defendant  company  never  received  any  divi- 
dends or  rights  (m  the  40  shares  of  stock 
which  the  plaintiff  claims  defendant  pur- 
chased for  him.  We  ask  the  court  to  tell 
the  Jury  that  there  can  be  no  recovery  in 
this  action  for  any  dividends  or  rights." 

If  we  were  to  treat  the  exception  to  the 
refusal  to  comply  with  these  requests  as  suf- 
ficient] y  specific  to  require  consideration,  we 
should  find  no  error  therein. 

[S]  The  method  of  bookkeeping  alone 
would  not  be  conclusive  of  the  plalntlfTs 
rights.  It  would  doubtless  be  evidence,  but 
it  would  not  necessarily  bar  a  recovery.  Its 
force  as  evidence  would  depend  much  on 
whether  plaintiff  knew  how  the  books  were 
being  kept  and  whether  he  then  knew  of  the 
defendants'  true  relation  to  the  business, 
and  many  other  considerations. 

[I]  So  far  as  the  second  request  is  con- 
cerned, we  need  only  say  that  it  Involves  a 
consideration  of  the  evidence  which  is  not 
before  us  for  this  purpose.' 

Subject  to  the  defendant's  exception,  the 
two  special  verdicts  rendered  In  the  Circuit 
Court  were  admitted  in  evidenca  They  are 
as  follows: 

.  "(1)  Do  yon  find  from  the  evidence  that 
Charles  M.  Brady  was  the  agent  of  the  de- 
fendant in  the  stodc  transaction  in  issue? 
A.  Tes. 

"C2)  Did  the  plaintiff  in  dealing  with  blm 
in  relation  to  said  transactions  rely  upon 
such  agency?    A.  Yes." 

[10]  The  evidence  fairly  tended  to  show 
that  there  was  no  change  in  the  Newport 
business  during  the  time  covered  by  the 
plaintiff's  eight  deals,  and  that  the  defend- 
ant's relation  to  it  was  the  same  during  all 
this  time,  which  began  with  No.  288,  April 
6,  1905,  and  ended  with  No.  280,  November 
4,  1905.  If,  then,  Brady  was  the  defend- 
ant's agent  during  any  part  of  this  period, 
that  fact  rendered  It  more  probable  that  be 
was  such  agent  during  the  rest  of  that  pe- 
riod. In  other  words,  if  Brady  was  the  de- 
fendant's agent  in  the  six  trades  recovered 
for  in  the  former  suit,  that  fact  tended  to 
show  that  he  was  its  agent  in  the  two  trades 
here  sued  upon.  The  first  special  verdict 
determined  the  fact  of  agency  during  the 
time  covered  by  the  six  trades,  and  deter- 
mined it  for  all  time  so  far  as  controversies 
directly  or  indirectly  involving  it  between 
these  parties  is  concerned.  Therefore  this 
special  verdict  was  properly  admitted.    This 
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Is  well  shown  by  CMrrier  v.  Richardson,  63 
Vt  617,  22  An.  625.  There  the  question 
was,  Had  the  plaintiff  stolen  certain  prop- 
erty of  the  defendant?  To  meet  the  claim 
of  the  defendant,  who  took  the  afiSrmatlTe 
of  this  proposition,  the  plaintlfl  was  allow- 
ed to  show  that  after  the  time  when  the  de- 
fendant claimed  to  have  learned  all  the 
facts  he  visited  her,  made  her  presoits,  and 
promised  to  marry  her.  These  facta,  it  was 
said,  would,  If  proved,  render  the  defend- 
ant's claim  less  probable,  and  It  was  held 
that  they  might  be  established  by  the  record 
of  a  Judgment  against  the  defendant  recov- 
ered by  the  plaintiff  In  an  action  for  a 
breach  of  that  promise  to  marry. 

[11]  The  other  special  verdict  stands  dif- 
ferent The  fact  that  the  plaintiff  relied 
npon  the  agency  in  the  six  deals  has  no  le- 
gal tendency  to  show  that  he  so  relied  in 
the  former  deals. 

[121  But  the  objection  below  makes  It  un- 
necessary for  ns  to  inquire  whether  this  er- 
ror was  harmful,  for  It  was  predicated  sole- 
ly upon  the  lack  of  identity  of  Issues  In  the 
two  sultiB.  But,  as  we  have  seen,  identity 
of  issues  was  not  necessary;  so  the  court 
was  correct  in  overruling  the  objection,  and 
no  new  ground  of  objection  will  be  here 
considered.  Foster's  Ex'rs  v.  Diekerson,  64 
Vt.  233,  24  Atl.  2S8;  State  r.  Noakes,  70  Vt 
247,  40  Atl.  249. 

[13]  Various  exceptions  were  saved  to  evi- 
dence admitted  tending  to  show  that  the 
literature,  arrangements,  furnishings,  and 
methods'  of  doing  business  at  the  Newport 
office  were  similar  to  those  at  St  Johnsbury 
and  WoodsvlUe,  but  it  was  all  properly  re- 
ceived. It  was  conceded  that  the  latter  of- 
fices were  branches  of  the  defendant  man- 
aged by  it  through  a  local  agent  The  evi- 
dence tended  to  show  that  the  Newport  office 
was  the  defendant's  or  at  least  that  the 
plaintiff  was  reasonably  Justified  in  under^ 
standing  that  it  was,  and  In  dealing  with 
it  as  sudi. 

[14]  The  plaintiff  was  properly  allowed 
to  testify  that  at  the  time  be  made  these 
two  trades  he  knew  that  the  defendant  paid 
the  rent  on  the  wire  running  into  the  New- 
port office  (which  payment  the  defendant  ad- 
mitted), and  that  he  knew  the  offices  at  St. 
Johnsbury  and  WoodsvlUe  were  real  agen- 
cies of  the  defendant  The  facts  all  being 
admitted,  proof  that  knowledge  of  them  was 
brought  home  to  the  plaintiff,  no  matter 
how,  rendered  more  reasonable  his  conclu- 
sion that  the  Newport  business  belonged  to 
the  defendant  and  more  probable  his  state- 
ment that  he  dealt  with  Brady  as  an  agent 
The  testimony  was  not  hearsay,  though  it 
mic^fat  have  been  based  upon  hearsay,  for  it 
was  the  statement  of  a  fact  within  his  own 
knowledge,  that  the  admitted  facts  were 
made  known  to  him.  The  plaintiff  was  also 
properly  allowed  to  testify  that  in  the  two 
transactions  he  relied  npon  the  defendant 


and  upon  the  dividends  posted  on  the  board 
at  Newport,  and  on  the  truth  of  the  state- 
ment printed  at  the  head  of  certain  blanks 
used  in  the  Newport  office  to  the  effect  that 
it  was  a  branch  of  defendant's  business. 

[U]  Though  the  defendant's  evidence  tend- 
ed to  show  otherwise,  there  was  other  evi- 
dence In  the  case  tending  to  show  that  the 
Newport  office  was.  In  fact  a  branch  office 
of  the  defendant.  This  being  so,  it  was  per- 
missible to  show  any  relevant  statement 
emanating  from  that  office  In  the  nature  of 
an  admission  of  a  material  fact  The  fig- 
ures posted  and  the  printed  hlanks  belong  to 
that  class. 

[IS]  It  was  competent  for  the  plaintiff  to 
testl^  directly  to  the  fact  that  he  relied 
upon  such  admissions  and  the  conditions  evi- 
denced by  them.  It  is  like  the  proof  of  mo- 
tive, belief,  and  intention,  to  which  one  may 
directly  testify.  Crawford  r.  Joslyn,  83  Vt 
361,  76  AO.  108. 

[1 7]  The  plaintiff  was  shown  a  small  book 
Issued  by  the  defendant  and  bearing  its 
name,  which  came  from  the  St  Johnsbury 
office,  but  was  like  those  in  use  at  the  New- 
port office;  and  from  this  book  testified  how 
low  New  York  Central  Railroad  stock  wen* 
in  1905.  This  evidence  was  admitted  to 
show  that  the  plaintiff  was  at  all  times 
sufficiently  "margined."  No  claim  was  made 
that  the  witness  Incorrectly  read  the  figures 
contained  in  the  book,  and  none  was  madft 
that  they  were  erroneous.  Whatever  the 
book  showed  regarding  the  matter  was  In 
the  nature  of  an  admission  and  admissible, 
If  relevant;  and,  in  view  of  the  attitude  of 
the  defendant,  we  cannot  say  that  the  evi- 
dence was  irrelevant 

[11]  The  witness  was  also  allowed  to 
show  that  the  "H."  and  "L."  at  the  head  of 
the  columns  Stood  for  "high"  and  "low," 
respectively,  and  that  "Div."  meant  "divi- 
dend," which  was  stated  to  be  5  per  cent 
In  this  there  was  no  error.  State  t.  White, 
70  Vt  225,  39  Atl.  1086. 

[19]  The  defendant  introduced  evidence 
tending  to  show  that  the  methods  of  con- 
ducting the  business  at  St  Johnsbury  dif- 
fered from  those  in  force  at  Newport;  and 
as  an  instance  gave  evidence  to  show  that 
the  St  Johnsbury  manager  was  required  to 
make  full  remittances  each  night  which 
rule  did  not  obtain  at  Newport  To  meet 
this  the  plaintiff  was  allowed  in  cross-exam- 
ination of  the  St  Johnsbury  manager  to 
show  that  customers  sometimes  left  money 
with  him  which  was  not  so  remitted.  In 
this  there  was  no  error.  It  tended  to  dis- 
credit the  claim  of  the  defendant  Just  stat- 
ed ;  and  In  any  view  its  admission  could  not 
be  considered  harmful,  for  the  witness  said 
it  was  against  his  orders  and  of  very  infre- 
quent occurrence. 

[20]  There  was  no  error  in  admitting  the 
general  verdict  and  the  specification  in  the 
first  case,  nor  in  admitting  the  opinion  of 
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tbe  Clrcnlt  Court  of  Appeals.  Tbe  only  pur- 
pose of  admitting  the  specification  was  to 
show  tbe  dates  of  the  trades  recovered  for 
In  that  suit.  The  record  of  the  judgment 
did  not  show  the  exact  points  litigated;  so 
extrinsic  evidence  was  admissible  to  show 
Just  what  was  concluded  by  that  Judgment 
But  there  was  another  and  a  conclusive  rea- 
son why  the  defendant  cannot  be  heard  to 
complain. 

[21]  All  the  facts  relative  to  the  former 
trial.  Judgment,  and  remittitur  were  set 
forth  in  the  defendant's  special  plea.  Just 
what  that  Judgment  was  based  upon  and 
Just  what  was  remitted  Is  therein  recited. 
That  the  two  items  here  In  suit  were  the 
very  ones  Involved  In  the  amount  remitted 
from  that  Judgment  appears  from  the  plea 
and  by  a  special  concession  made  during  the 
trial.  Indeed,  the  very  point  of  the  defense 
to  this  case  was  that  these  very  items  were 
concluded  by  the  judgment  or  the  remittitur. 
The  plea  amounted  not  only  to  an  admission 
of  these  facts,  but  It  was  a  judicial  admission 
of  them.  "The  pleadings  In  a  cause,"  says 
Prof.  Wlgmore,  "are,  for  the  purposes  of  use 
In  that  suit,  not  mere  admissions  but  Ju- 
dicial admissions.  They  are  not  means  of 
evidence,  but  a  waiver  of  all  controversy  (so 
far  as  the  opponent  may  desire  to  take  ad- 
vantage of  them)  and  therefore  a  limitation 
of  the  issues."  2  Wig.  Ev.  |  1064.  See,  also, 
U.  S.  V.  Fidelity  Co.,  83  Vt.  278,  76  AU.  280. 

[22]  So  even  if  the  method  of  proof  was 
objectionable,  the  defendant  cannot  com- 
plain that  the  plaintiff  was  allowed  to  show 
what  he  had  solemnly  admitted  on  the  rec- 
ord. 

[23]  It  was  proper  to  show  the  ground  on 
which  the  Circuit  Court  of  Appeals  denied 
a  recovery  under  the  general  count,  and  this 
could  only  be  done  by  the  opinion  filed. 

[24]  It  was  not  proper  to  read  the  record 
of  the  former  case  to  the  Jury.  The  con- 
tents of  the  record  was  for  the  court,  and 
the  Jury  should  have  been  Instructed  as  to 
what  was  shown  by  the  record  and  how  the 
case  In  hand  was  affected  by  it  Currier  ▼. 
Richardson,  supra. 

[21]  But,  though  he  defendant  objected. 
It  did  not  Indicate  that  his  objection  was 
made  because  the  record  was  being  read  to 
the  Jury,  rather  than  shown  to  the  court, 
nor  did  It  tiialm  that  more  was  being  read 
than  was  necessary  to  establish  the  fact  em- 
braced In  the  offer.  So  this  ground  of  ob- 
jection is  not  now  available;  for  the  rule  Is, 
subject  to  certain  exceptions  which  do  not 
here  apply,  that  the  objection  must  indicate 
the  very  point  on  which  the  court  is  asked 
to  rule.  Doyle  v.  Melendy,  88  Vt  839,  76 
Att  881;  Herrick  v.  Holland,  83  Vt.  502,  77 
Atl.  6.  Or,  to  state  the  rule  In  the  language 
of  Ala.  City,  etc.,  v.  Ventress  (Ala.)  64  South. 
652,  "the  court  will  not  be  put  In  error  in 
ruling   on   a   general   objection,  unless   the 


answer  called  for  Is  plainly  tllegal  and  Ir- 
relevant" 

Judgment   aflBrmed   and   cause   remanded 
for  further  proceedings  against  the  trustees. 


(9  Dd.  Ch.  400) 
JACOBS  T,  WIMnNGTON  TRUST  CO. 
(Supreme  Court  of  Delaware.    June  20,  1911.) 

1.  Wills  (|  440*)— Conbtbuction— Intewtioh 
or  Testator. 

The  intention  of  testator,  an  ascertained 
from  his  will  as  a  whole,  controls,  unless  an 
imperative  rule  of  law  prevents. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  956;    Dec  Dig.  f  440.*] 

2.  Tkustb  (§  243*)— Pkbsonal  Confidencb  ih 
'  Tbustek— PowEB  or  Successor. 

Where  tbe  power  conferred  on  a  testamen- 
tary trustee  indicates  personal  confidence,  it 
cannot  be  extended,  in  the  absence  of  statute; 
but  where  discretionary  power  Is  annexed  to 
the  office  of  trustee,  and  Is  intended  to  form  an 
integral  part  of  it,  the  power  survives  to  tbe 
trustee  succeeding  the  original  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  350;   Dec  Dig.  |  243.*] 

8.  Tbusts  (g  243*)— Pebsonal  CoNnoENOX  IIT 

Trustee— PowEB  or  Sucoesbob. 

Where  the  execution  of  a  trust  requires 
discretion,  and  the  intention  of  testator  is  that 
tbe  trust  shall  cwitinue  and  survive  the  trustee 
named,  the  power  may  be  exercised  by  a  sub- 
stituted trustee. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  I  350;   Dec  Dig.  |  24S>] 

4.  Tbubtb  (I  160*)— Pebbonai.  Contidekob  ut 
Tbdbtek— Afpointuent  or  Successor. 
Testamentary  trusts  must  be  construed  rea- 
sonably according  to  the  intention  of  testator, 
and  the  court  will  not  allow  a  trust  to  fail  by 
the  refusal  of  the  trustee  named  to  execute  it, 
where  tbe  trust  is  so  conferred  that  It  is  rea- 
sonably certain  that  the  testator  intended  that 
it  should  be  exercised. 

[ESd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  204,  207,  208;   DecDig.  I  160.*] 

6.  Trusts  (|  243*)— Personal  ConriDKNCs  IR 

Trustee— Power  of  Successob. 

Tbe  power  conferred  on  a  trustee  of  a  will, 
declaring  that  he  shall  care  for  and  educate 
testator^s  daughter,  and  allow  her  such  part  of 
the  income  until  she  shall  arrive  at  the  age  of 
30  years,  whether  married  or  not,  as  in  his 
judgment  is  necessary  for  her  comfort,  and  if 
the  trustee  approves  of  her  husband's  moral 
character  and  business  ability  he  may  pay  to 
her  such  part  of  the  estate  as  bis  judgment  shall 
approve,  and  directing  the  trustee,  after  closing 
the  estate  as  administrator,  to  hold  the  estate 
and  pay  the  income  from  investments,  is  not 
personal  to  the  trustee,  but  a  substituted  trustee 
may  exercise  the  power. 

[Ed.  Note.— For  other  cases,  see  Trusts,  (^nt 
Dig.  {  350;   Dec  Dig.  J  243.*] 

Appeal  from  Chancery  Court  New  Castle 
County. 

Suit  by  the  Wilmington  Trust  Company 
against  Elizabeth  Vaughan  Jacobs  for  direc- 
tion as  to  the  disposition  of  a  trust  creatp 
ed  by  the  will  of  William  H.  Jacobs,  deceas- 
ed. From  a  decree  construing  the  wlU,  de- 
fendant appeals.    Affirmed. 

Argued  before  PENNEWILU  0.  J,,  and 
BOYCE  and  WOOLLET,  JJ. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dlx.  A  Am.  Dig.  Ke/  No.  Serla*  *  Rop'r  Indexes 
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Harry  Enunoiui,  for  appellant  Bob«rt 
Penlngton,  for  appellee. 

BOTOB,  J.  (deliTerlng  the  opinion  of  the 
court).  This  was  a  bill  In  equity,  filed  by 
the  Wilmington  Trust  Company,  complainant 
below,  appellee,  against  Elizabeth  Vangh^n 
Jacobs,  respondent  below,  appellant,  by 
whidi  It  was  sought  to  have  the  direction 
of  the  Chancellor  as  to  the  proper  dlqK>si- 
tion  of  certain  trust  estate  and  property  held 
by  It  as  trustee,  by  appointment  of  the  Chan- 
cellor, under  the  will  of  William  H.  Jacobs, 
deceased. 

From  the  statemoit  of  facts  set  forth  in 
the  bill  of  complaint,  admitted  by  the  re- 
spondent In  her  answer,  William  H.  Jacobs, 
late  of  New  Castle  county,  state  of  Dela- 
ware^ dqmrted  this  life^  on  or  about  the 
28tb  day  of  January,  A.  D.  1891,  having 
first  duly  made  and  published  his  last  will 
and  testament,  bearing  date  the  26th  day  of 
April,  A.  D.  1890,  which,  after  his  decease, 
was  duly  admitted  to  probate  by  the  regis- 
tn  of  wills,  In  and  for  said  county.  That 
the  will  contains,  among  others  (unimportant 
in  this  case),  these  provisions: 

"Second. — After  all  Just  debts  against  my 
estate  have  been  paid,  all  the  residue  and 
remainder  of  my  estate  both  real  and  per- 
sona], I  hereby  give  and  bequeath  to  my 
wife,  Jennie  K.  Jacobs,  on  the  follovring  con- 
ditions, to  wit: 

"First— That  the  said  Jennie  E.  Jacobs 
shall  not  marry  again,  and  if  she  shall  re- 
marry, then  she  is  to  forfeit  all  rights  and 
emoluments  conveyed  by  this  will,  and  shall 
Iiave  no  part,  parcel  or  share  In  my  estate. 

"Second. — That  said  Jennie  K.  Jacobs  shall 
properly  and  carefully  feed,  clothe,  care  for 
and  educate  our  chUd  and  heir,  EUlzabeth 
Vangban  Jacobs,  and  other  children,  should 
aich  be  iK>m  unto  us,  and  for  this  service 
said  Jennie  K.  Jacobs  shall  make  no  charge 
against  my  estate. 

"Third.— That  said  Jennie  K.  Jacobs  shall 
not  apend  a  sum  greater  than  the  annual  in- 
come from  said  estate,  unless  by  some  un- 
foreseen misfortune  the  net  Income  at  any 
time  should  be  less  than  five  hundred  dol- 
lars annually,  in  which  case  she  shall  be  at 
liberty  to  draw  upon  my  executor  for  a  sum 
not  exceeding  two  hundred  dollars  addition- 
al for  that  year. 

"Fourth. — In  the  event  that  my  wife,  Jen- 
nie Kate  Jacobs,  should  die  before!  our 
daughter,  Elizabeth  Yaughan  Jacobs,  it  is 
my  detfre  and  will  that  my  executor  shall 
care  for  and  educate  her  and  allow  her  such 
part  of  the  Income  from  my  estate  as  in  his 
Judgment  Is  necessary  for  her  comfort,  and 
•neb  surplus  income  as  shall  not  be  required 
for  her  present  comfort  shall  be  added  to 
the  principal  estate  and  Invested  for  her.  In 
no  case  shall  she  be  allowed  the  full  income 
from  said  estate  until  she  is  thirty  years  of 
age.  But  this  shall  not  prevent  my  execu- 
tor from  paying  oat  to  her,  ox  for  her,  the 


full  income  for  any  year  before  Qiat  time, 
if.  In  his  Judgment,  her  education,  health  or 
welfare  demands  its  full  expenditure.  This 
limitation  as  to  age  is  to  apply  with  equal 
force  whether  my  daughter  marries  or  re- 
mains a  maiden.  My  executor  is  to  exercise 
this  discretionary  power  for  her  until  she  'is 
full  thirty  years  of  age.  If  at  thirty  years 
of  age  she  has  remained  unmarried,  my  ex- 
ecutor shall  pay  unto  her  all  the  estate  re- 
maining in  his  hands.  If  at  thirty  years  of 
age  she  is  married  my  executor  shall  pay  to 
her  the  full' net  Income  from  my  estate  an- 
nually, or  if  her  husband  be  a  man  whose 
moral  character  and  business  ability  is  ap- 
proved by  my  executor,  my  executor  shall 
pay  over  to  Elizabeth  Vaughan  Jacobs  such 
part  of  my  estate  as  his  Judgment  may  ap- 
prove. Paying  to  her  annually  the  Income 
arising  from  the  residue  in  his  hands  or  pay- 
ing over  the  residue  in  instalments  as  his 
Judgment  shall  decide.  If  in  any  year  the 
Income  shall  not  l>e  sufficient  for  her  wel- 
fare then  my  executor  shall  advance  a  suffi- 
cient amount  from  the  principal  estate  to 
meet  the  necessity.  Furthermore,  it  is  my 
will  and  desire  that  my  daughter,  Elizabeth 
Vaughan  Jacobs,  consult  fully  and  freely 
with  her  Uncle,  Vaughan  Smith  Collins,  In 
matters  of  importance,  especially  in  regards 
to  investments  and  matrimony.    •    •    • 

"Fifth.  I  hereby  appoint  Vaughan  Smith 
Collins  administrator  of  my  estate  and  ex- 
ecutor of  my  will. 

"At  my  decease  he  shall  settle  all  my 
debts  and  collect  all  accounts  due  me,  of 
whatever  nature,  and  shall  sell  whatever 
portion  of  real  or  personal  estate  that  is  not 
paying  a  good  interest  or  dividend,  and  In- 
vest in  good  Interest  bearing  securities.  Aft- 
er he  has  closed  the  estate  as  administrator, 
he  is  to  hold  and  invest  all  of  said  estate  for 
my  wife  and  child,  or  children,  annually  or 
semi-annually,  paying  over  to  them  the  in- 
come from  said  investments.  For  this  after 
service  as  executor  he  is  to  be  allowed  hlB 
necessary  expenses  and  one-half  of  one  per- 
cent commission  on  the  amounts  handled  as 
his  compensation.    *    •    •" 

That  upon  the  probate  of  the  will,  letters 
testamentary  were  duly  granted  to  the  said 
Vaughan  Smith  Collins,  who,  it  is  conceded, 
duly  administered  the  estate  of  the  testator. 
That  the  testator  left  to  survive  him,  his 
widow,  Jennie  K.  Jacobs,  who  remarried 
about  a  year  after  the  death  of  the  testator, 
and  one  child,  the  said  Elizabeth  Vaughan 
Jacobs,  respondent  below,  appellant,  over  21 
years  of  age,  at  the  time  of  the  filing  of  the 
bill ;  •and  who.  It  was  conceded  by  the  solic- 
itors, is  still  unmarried  and  under  the  age 
of  SO  years. 

That  the  said  Vaughan  8.  Collins,  having 
assumed  and  x>erformed  the  duties  of  execu- 
tor or  trustee,  under  the  will,  until  the  17th 
day  of  February,  A.  D.  1901,  was,  upon  that 
day,  on  his  petition  to  the  Chancellor,  re- 
moved from  the  office  of  trustee,  and  dls- 
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diarge4  from  fhe  trust  Imposed  under  the 
will;  and,  on  the  same  day,  tlie  said  Jm- 
nle  K.  Jacobs,  by  tbe  name  of  Jennie-  K.  Mar- 
tin, then  the  wife  of  Oscar  L.  Martin,  was 
appointed  trustee.  In  the  place  of  the  said 
Vaughan  S.  Collins,  and  served  as  such  un- 
til the  7th  day  of  April,  A.  D.  .1909,  when 
she  (deceased  at  the  time  of  filing  the  bill) 
was  removed  by  the  Chancellor;  and,  on 
the  Ias^mentloned  date,  the  complainant  be- 
low, appellee,  was  appointed  trustee,  and  has 
acted  as  such  until  the  present^  time. 

It  was  averred  In  the  bill,  as  the  reason 
for  filing  It,  that  the  said  Elizabeth  Vaugh- 
an  Jacobs,  the  respondent  below,  appellant, 
claims  that  by  the  marriage  of  her  said 
mother,  the  latter  thereby  forfeited  all  her 
rights  and  emoluments  under  the  will  of  the 
testator,  and  that,  thereupon,  she,  the  daugh- 
ter of  the  testator  became,  and  Is,  entitled 
to  the  entire  estate,  now  held  by  the  com- 
plainant below,  appellee,  'absolutely  and  in 
fee  simple.  She  further  claims  that  the 
trust  Is  a  personal  one  reposed  In  the  said 
Vaughan  S.  Collins,  requiring  his  Judgment 
and  discretion,  and  that,  by  his  resignation 
and  removal  as  trustee,  there  remains  no 
one  who  can  be  clothed  with  such  discretion 
and  authority. 

The  prayer  annexed  to  the  bill  was  to  the 
effect  that  the  Interest  of  the  respondent  In 
the  said  trust  estate  be  ascertained  and  de- 
termined by  the  Chancellor,  and  that  the 
complainant  be  Instructed  who  is  entitled  to 
the  said  estate  and  how  the  said  trust  es- 
tate Is  to  be  held  and  applied. 

The  cause  was  heard  upon  bill  and  an- 
swer, at  the  election  of  the  complainant 
The  Chancellor,  having  found  that  Eliza- 
beth Vaughan  Jacobs  has  not  attained  the 
age  of  30  years  and  that  the  then  existing 
powers  and  duties  given  to  and  Imposed  up- 
on the  executor  named  In  the  will,  were  not 
personal  to  him  but  were  Incident  to  his 
office  of  trustee,  decreed  that  Elizabeth 
Vaughan  Jacobs  was  not  entitled  to  the 
principal  of  the  estate  so  given  In  trust  and 
that  the  powers  and  duties  of  the  executor 
named  In  the  will  survived  to  and  were  to 
be  exercised  by  the  incumbent  In  that  office, 
which  was  Instructed  to  bold  the  trust  es- 
tate and  to  administer  It  In  accord  with  the 
terms  of-  the  will.  Whereupon  an  appeal 
was  prayed  for  and  granted.  The  solicitor 
for  the  respondent  below,  appellant,  filed 
with  his  application  for  an  appeal,  three  as- 
signments of  errors,  which  when  considered 
together  are  In  substance  as  follows:  That 
the  court  erred  In  decreeing  that  the  pow- 
ers and  duties  of  the  executor  named  In  the 
will,  as  they  relate  to  the  estate  given  In 
trust,  survived  to  and  may  be  exercised  by 
the  complainant  as  a  substituted  trustee, 
and  that  the  discretion  conferred  upon  the 
trustee  named  In  the  will  was  not  personal 
to  him,  and  also  In  deciding  that  Elizabeth 
Vaughan  Jacobs  was  not  entitled  to  the  prin- 
cipal of  the  trust  estate  of  which  she  Is  now 
the  sole  beneficiary. 


[1]  The  question  on  this  appeal,  u  It  was 
In  the  court  below,  Is  whether,  or  not,  the 
complainant  below,  appellee,  as  substituted 
trustee,  under  the  will  in  question,  can  ex- 
ercise the  discretionary  power  conferred  by 
the  testator  on  the  original  trustee.  What 
was  the  Intention  of  the  testator  In  this  re- 
gard; for  If  that  can  be  ascertained  from 
the  will  as  a  whole,  that  Intention  must  be 
carried  out,  unless  some  imperative  rule  of 
law  will  prevent  FInlay  v.  King,  3  Pet. 
346,  7  L.  Ed.  701. 

First,  the  will  clearly  indicates  that  the 
testator  Intended  to  and  did  create  a  trust 
estate,  comprising  all  his  estate,  after  the 
payment  of  his  debts,  for  the  benefit  of  his 
wife  during  her  widowhood,  she  to  care  for, 
maintain  and  educate  their  daughter,  with- 
out charge  to  his  estate,  and  also  for  the 
further  benefit  of  his  daughter,  in  the  event 
of  the  death  of  bis  widow  before  the  death 
of  his  daughter,  and  that  Vaughan  S.  Col- 
lins should  act  In  the  dual  capacity  of  ex- 
ecutor of  bis  will  and  trustee  of  his  estate. 

The  widow  of  the  testator  remarried  and 
subsequently,  prior  to  the  filing  of  the  bill, 
died,  and  it  is  unnecessary  to  consider  the 
provisions  of  the  will  made  for  her  benefit 
and  we,  therefore,  confine  our  consideration 
to  the  fourth  paragraph  of  the  second  Item 
of  the  will  In  connection  with  the  fifth  pro- 
vision under  the  said  second  item. 

These  provisions  clearly  indicate  that  it 
was.  the  Intention  of  the  testator:  (1)  In 
the  event  his  wife  should  die  before  their 
daughter,  his  trustee,  named  In  the  will, 
should  care  for  and  educate  her,  and  allow 
her  such  part  of  the  Income  of  his  estate 
(not  the  whole  of  It),  until  she  should  ar- 
rive at  the  age  of  30  years,  whether  married, 
or  not,  as  in  his  Judgment  was  necessary 
for  her  comfort,  and  invest  the  surplus,  un- 
less. In  his  Judgment  before  that  time,  her 
welfare  demanded  the  expenditure  of  the 
whole  of  the  Income  for  any  one  year,  and, 
if  unmarried,  at  the  age  of  80,  she  should 
receive  and  have  paid  to  her  the  residue  of 
his  estate,  and  not  before ;  (2)  but  If  at  30 
she  were  married,  the  net  Income  should  be 
paid  to  her  annually,  and  if  her  bnsband 
should  be  a  man  whose  moral  character  and 
business  ability  his  trustee  approved,  then 
he  should  pay  to  her  such  part  of  his  estate 
as  his  Judgment  should  approve,  paying  the 
Income  from  the  residue,  as.  In  his  judg- 
ment, he  should  determine.  And,  If  In  any 
year  the  income  should  not  be  sufficient  for 
her  welfare,  he  should  pay  to  her  from  the 
principal  sufficient  to  meet  the  necessities. 

Confining  our  Inquiry  as  to  the  powers  of 
the  present  substituted  trustee,  the  com- 
plainant below,  appellee,  entirely  to  the  state 
of  facts,  as  they  existed  at  the  time  of  the 
filing  of  the  bill,  was  the  power  conferred 
on  the  original  trustee  by  the  testator  dis- 
cretionary and  of  a  kind  that  indicates  pee- 
sonal  confidence,  such  as  a  court  of  equity 
will  not  nssume?  That  Is,  was  the  power 
conferred  Intended  to  be  personal  to    One 
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original  trustee  ratiier  tban  to  be  annexed 
to  bis  office  of  trustee! 

[2]  Wbere  power  Is  a  matter  of  personal 
confideuce  la  the  trustee.  It  cannot  be  ex- 
tended (In  the  absence  of  a  statute)  beyond 
the  express  -  words  and  clear  Intention  of 
the  testator.    2  Perry  on  Trusts,  i  496. 

But  where  discretionary  power  is  annexed 
to  the  office  of  trustee  and  is  Intended  to 
form  an  integral  part  of  it,  such  power  sur- 
Tives  to  a  trustee  succeeding  the  original 
trustee.    2  Perry  on  Trusts,  S  905. 

The  solicitor  for  the  respondent  below,  ap^ 
pellant,  contended  that  the  power  conferred 
by  tbe  testator  on  tbe  original  trustee  is  of 
a  kind  that  indicates  personal  confidence 
and  is  confined  to  the  indiTldual  to  whom  it 
was  originally  glTen,  and  could  not  there- 
fore. In  tbe  absence,  of  express  words,  be 
conferred  on  another,  and  that  tbe  power 
conferred  did  not  attadi  to  the  office  of 
trustee.  He  dted  the  leading  case  of  Uole 
T.  Wade,  16  Ves.  27,  and  many  other  cases 
recognizing  the  well-established  doctrine  of 
that  case. 

The  rules  governing  the  administration  of 
trusts  clearly  recognize  the  distinction'  be- 
tween the  case  of  a  donor  of  the  power  In- 
teoding  to  repose  a  personal  confidence  in 
the  donee  of  the  power  and  one  wliere  the 
donor  of  the  power  intended  to  annex  tbe 
power  to  the  office  of  the  donee.  The  diffi- 
culty lies  not  in  distinguishing  tbe  rules  but 
in  determining  which  rule  the  testator  as 
donor  intended  to  invoke  in  this  case. 

As  it  lias  been  said:  "Tbe  question  to  be 
determined  in  each  case  is  as  to  the  test 
which  the  donor  of  the  power  intended 
should  be  determinative  as  to  its  existence. 
If  he  made  that  test  solely  the  personal  dis- 
cretion of  his  executor  and  trustee,  it  is 
clear  that  the  power  cannot  be  delegated  or 
pass  to  another,  for  that  would  be  to  sub- 
stltnte  the  discretion  of  another  for  that 
discretion  which  the  donor  relied  upon." 
Smith  V.  Floyd,  124  App.  Div.  277,  108  N. 
y.  Supp.  775. 

In  the  recent  English  case  of  In  re  Smith, 
[1904]  1  Ch.  139,  73  !>.  J.  Ob.  74,  the  court 
said :  "Bvery  power  given  to  trustees  which 
enables  them  to  deal  with  or  alfect  tbe  trust 
property  is  prima  facie  given  them  ex  officio 
as  an  incident  of  their  office,  and  passes 
witb  the  office  to  the  holders  or  holder 
thereof  for  the  time  being;  whether  a  pow- 
er is  so  given  ex  officio  or  not  depends  in 
eacb  case  on  the  construction  of  the  docu- 
m»it  giving  it,  but  the  mere  fact  that  tbe 
IKiwer  is  one  requiring  tbe  exercise  of  a 
very  wide  personal  discretion  is  not  enough 
to  exclude  tbe  prima  facie  presumption,  and 
little  r^ard  is  now  paid  to  such  minute  dif- 
ferences as  those  between  'my  trustees,' 
"my  trustees  A.  and  B.'  and  'A.  and  B.,  my 
trustees';  the  testator's  reliance  on  the  In- 
dlvidnala  to  the  exclusion  of  the  holders  of 
the  office  for  the  time  being  must  be  express- 
ed In  clear  and  apt  language." 

[3]  Where  the  execution  of  a  trust  con- 


ferred upon  a  trustee  requires  an  exercise  of 
discretion  in  its  execution,  and  the  Intention 
of  the  testator  creating  the  trust,  as  evi- 
denced by  his  will,  was  that  tbe  trust  should 
continue  and  survive  tbe  trustee,  named  In 
the  will  (and  if  for  any  reason  tbe  discre- 
tion was  not  executed  by  such  trustee),  it 
may  be  exercised  by  a  substituted  trustee, 
and  It  will  not  fail  or  expire  upon  tbe  re- 
moval or  death  of  tbe  original  trustee. 

The  entire  principal  of  tbe  trust  estate 
in  this  case  was  not  to  be  paid  to  the  tes- 
tator's daughter  until  she  was  80  years 
of  age  whether  her  mother  should  either 
marry,  or  die,  before  that  time;  for  the 
will  expressly  provides:  "If  at  thirty  years 
of  age  she  has  remained  unmarried,  my  ex- 
ecutor shall  pay  unto  her  all  the  estate  re- 
maining In  his  hands." 

[4]  It  Is  a  settled  rule  that  powers  or 
trusts  must  be  construed  reasonably  accord- 
ing to  the  intention  of  the  donors,  and  that 
courts  will  not  allow  a  trust  to  fail,  or  Its 
features  to  be  defeated  by  the  refusal  or 
neglect  of  the  trustees  to  execute  it,  if  such 
tmst  is  so  conferred  that  it  Is  reasonably 
certain  that  the  donor  intended  that  It 
should  be  exercised. 

[I]  Conceding,  as  it  is  manifest,  that  the 
testator  had  great  personal  confidence,  in 
Vaughan  S.  Collins,  his  brother-in-law,  and 
that  be  conferred  upon  him  a  wide  personal 
discretion  in  tbe  administration  of  the  trust 
under  consideration,  does  it  unmistakably 
appear  from  the  language  of  tbe  will,  or 
must  it  be  assumed  from  anytblng  appearing 
in  tbe  will.  In  the  absence  of  an  expressed 
Intention,  iJiat  the  testator  Intended  to  rely 
upon  Vaughan  S.  Collins  for  the  administra- 
tion of  the  trust  conferred  on  him  to  tbe 
exclusion  of  another  wbo,  for  the  time  be- 
ing, might  be  appointed  to  administer  tbe 
said  trust,  for  any  reason,  such  as  renounce- 
ment, refusal,  neglect,  resignation,  removal 
or  death?  Must  It  be  presumed  from  any- 
thing in  tbe  will  that  the  testator  having  in 
bis  mind,  in  legal  contemplation,  sudi  con- 
tingencies, intended  bis  trust  estate  to  fail 
before  bis  daughter  should,  at  least,  reach 
the  age  of  30  years! 

Any  such  presumption  Is  unwarranted  un- 
der a 'reasonable  construction  of  the  will; 
for  the  discretionary  power  relied  upon  to 
defeat  the  trnst  estate,  at  this  time,  is  such, 
in  its  scope  and  character,  considered  in  con- 
nection with  the  provisions  of  the  whole 
will,  as  indicates  that  the  testator  may  have 
well  supposed  it  could  be  safely  reposed  in 
and  administered  by  a  substituted  trustee. 

The  discretionary  power  or  trust  delegat- 
ed by  tbe  testator  to  bis  trustee  was  not 
sncb  as  the  selection  of  beneficiaries,  ap- 
pointment among  several  objects,  distribu- 
tion to  church  or  charity,  power  which  may 
be  executed  or  not,  at  the  personal  discre- 
tion of  the  donee,  and  powers  purely  per- 
sonal and  limited  to  the  trustee  named  who 
dies  without  exercising  them. 
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The  aiscretlonary  powera  conferred  by  the 
tefltator  under  the  will  In  question  and  the 
duties  to  be  exercised,  at  present,  are  not 
unusual  or  out  of  the  ordinary,  and  are 
those  which  are  common  to  the  admlnlatra- 
tion  of  trust  estates. 

We  are  unanimously  of  the  opinion  that 
there  was  no  error  In  the  finding  of  the 
Chancellor,  "that  the  beneficiary,  Elizabeth 
Vaughan  Jacobs,  Is  not  now  entitled  to  have 
transferred  to  her  the  principal  of  the  trust 
estate,  and  that  at  this  time  all  the  powers 
and  duties,  including  the  discretionary  pow- 
ers and  duties,  have  devolved  upon  the  pres-  \ 
ent  trustee,  and  can  be  by  it  exercised  and  I 
dlsdiarged.    •    •    •»  \ 

The  decree  of  the  Ohancellor,  is,  therefore, 
affirmed. 


O  Boyce,  US) 
STATE  ex  reL  BRUMIvBT  t.  JESSUP  ft 

MOORE  PAPER  CO. 

(Superior  Court  of  Delaware.    New  Castle. 

June  2,  19U.) 

1.  MANDAinrs  (i  20*)— NAT0B1  ov  AonoH— 
"Pbbsonai  Action"— "Suit  at  Law." 

Mandamus  is  a  "peisohal  action,"  within 
Rev.  Code  1^52,  amended  to  1893,  p.  787,  c 
106,  I  2,  declaring  that  all  personal  actions, 
with  specified  exceptions,  shall  survive,  and  is 
a  "suit  at  law,"  within  Const  art.  4,  i  26,  pro- 
viding tliat  no  suit  at  law  shall  abate  at  the 
death  of  any  party,  where  the  cause  of  action 
survives. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  6336,  6337.] 

2.  Abatekent  and  Rxvivai.  (I  48*)— Dkath 
Of  Party— SuBVivAL  o»  Action. 

Whether  an  action  survives  the  death  of  a 
par^  thereto  depends  generally  on  the  nature 
of  the  action,  and  not  on  its  form. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |  246;    Dec.  Dig.  | 

i.  MANDAUtrs  (I  20*)— DXATH  or  Rblatob  in 

Mandahus— Survival. 

Under  Rev.  Code  1852,  amended  to  1893, 
p.  787,  c.  105,  I  2,  providing  that  all  personal 
actions,  with-  specified  exceptions,  shall  survive, 
mandamus  to  compel  a  corporation  to  permit 
relator  to  examine  the  corporate  books,  to  as- 
certain the  value  of  bis  stock,  survives  his 
death,  and  where  the  Supreme  Court  has  deter- 
mined that  relator  is  entitled  to  a  peremptory 
writ,  his  personal  representative  will  be  sub- 
stituted as  relator. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |  63;   Dec.  Dig.  |  20.*] 

Mandamus  by  the  State,  on  the  relation 
of  Horace  T.  Brumley,  against  the  Jessup  & 
Moore  Paper  Company,  to  compel  defendant 
to  permit  relator  to  examine  its  books.  On 
motion  to  substitute  Irene  Brumley,  execu- 
trix of  Horace  T.  Bromley,  deceased,  as  re- 
lator.   Granted. 

See,  also,  72  AtL  1067. 

Mandamus  (No.  114,  June  term,  1906)  to 
compel  the  defendant  to  permit  the  relator 
to  examine  its  books. 


Motion  to  substltnte  Irene  Bmmley,  exec- 
utrix of  Horace  T.  Brumley,  deceased,  aa  re- 
lator in  the  above  cause. 

See  further  facts  in  the  opinion  of  tbe 
court 

Argued  before  PENNBWILI/,  O.  J,,  and 
WOOLLET,  J. 

Robert  H.  Richards,  for  relator.  Sauls- 
bury,  Ponder  ft  Morris,  for  respondent 

PBNNEWILL,  O.  J.  (delivering  the  opin- 
ion of  the  cotirt).  In  tbe  above-entitled  cause 
the  relator  sought  to  obtain  from  this  court 
a  peremptory  writ  of  mandamus  compelling 
the  defendant  company  to  permit  him  to  ex- 
amine its  books  for  the  purpose  of  ascertain- 
ing the  value  of  the  stock  which  he  held 
in  said  company,  and  wUcb  be  desired  to 
sell. 

Upon  the  refusal  of  the  court  to  order  the 
Issuance  of  said  writ  the  relator  took  a  writ 
of  error  to  the  Supreme  Court,  where  the 
judgment  of  the  Sttprerior  Court  was  re- 
versed, and  the  issuance  of  the  peremptory 
writ  directed.  77  AO.  16,  80  L.  R.  A.  (N.  8.) 
290. 

After  the  argument  in  the  Supreme  Court 
upon  the  writ  of  error  and  before  the  opinion 
of  tnat  court  was  rendered,  the  relator  died, 
and  the  decree  was  entered  nunc  pro  tunc, 
in  pursuance  with  the  practice  that  in  sucli 
cases  prevails  in  the  Supreme  Court  of  the 
United  States. 

A  motion  is  now  made  in  this  court  by 
Irene  Brumley,  the  widow  and  executrix  of 
the  relator,  that  the  death  of  the  relator  be 
suggested  upon  the  record  of  said  cause, 
and  that  she,  the  said  executrix,  be  substi- 
tuted as  relator  therein. 

The  question  raised  by  said  motion  la 
whether,  upon  the  death  of  the  original  re- 
lator, the  action  survives. 

Section  26  of  article  4  of  the  Constitution 
of  this  state  provides  that:  "By  the  death 
of  any  party,  no  suit  in  cluincery  or  at  law, 
where  the  cause  of  action  survives,  shall 
abate,  but,  until  the  General  Assembly  sliall 
otherwise  provide,  suggestion  of  such  death 
being  entered  of  record,  the  executor  or  ad- 
ministrator of  a  deceased  petitioner  or  plain- 
tiff may  prosecute  the  said  suit,"  etc.  The 
Constitution  of  1831  contained  a  similar 
provision. 

It  Is  provided  by  a  statute  of  this  state—- 
sectioii  2  of  chapter  106,  Revised  Code^  p. 
787 — as  follows: 

"In  all  personal  actions,  except  actions  for 
assault  and  battery,  defamation,  mallcioas 
prosecution,  or  any  Injury  to  the  person,  or 
upon  penal  statutes,  the  cause  of  action  shall 
survive  to  and  against  the  executors  or  ad- 
ministrators of  the  person  to  or  against 
whom  the  cause  <^  action  accrued." 

[1]  In  determining,  therefore,  whether  the 
mandamus  proceeding  Instituted  by  the  rela>- 
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tor  sarrlves  to  the  executrix,  the  couft  mnst 
be  satisfied  that  mandamus  is  a  personal  ac- 
tion, and  also  that  tbe  cause  of  action  sar- 
vItcb. 

As  is  well  known,  actions  at  law  are  di- 
vided into  three  classes,  viz.:  Real,  personal 
and  mixed.  Manifestly  mandamus  is  not  a 
real  or  mixed  action.  If  it  is  an  action  at 
all,  within  the  meaning  of  the  law,  It  must 
be  a  personal  action. 

A  large  part  of  the  respondent's  brief  con- 
sists of  an  effort  to  show  that  mandamus  is 
not  an  action,  and  many  authorities  are  cit- 
ed to  sustain  such  contention. 

It  is  admitted  that  since  tbe  passage  of 
the  statute  of  9  Anne,  mandamus  has  been 
regarded  In  the  nature  of  an  action  at  law 
in  England,  but  was  not  so  before.  And,  it 
is  argued,  that  inasmuch  as  said  statute  has 
never  been  adopted  in  this  state,  mandamus 
cannot  be  held  to  be  an  action  here. 

'^be  effect  of  the  statute  of  9  Anne  was 
to  assimilate  the  proceedings  in  cases  falling 
within  its  proTisions  to  ordinary  actions  at 
law.  The  pleadings  were  thus  made  to  cour 
form  substantially  to  those  in  ordinary  ac- 
tions at  law,  and  subsequent  legislation  in 
England  rendered  the  likeness  still  more 
complete."    High's  Ex.  Rem.  i  448. 

Tapping  on  Mandamus,  referring  to  said 
statute,  says:  "Then  the  writ  of  mandamus, 
in  cases  within  the  statute,  is,  to  a  certain 
extent  assimilated,  both  in  its  direct  and  in- 
cidental proceedings,  to  an  action  at  law." 

Even  if  the  statute  of  9  Anne  has  not  been 
adopted  in  tills  state,  it  is  nevertheless  true 
that  under  our  later  decisions  and  practice 
tbe  proceeding  by  mandamus  has  been  as 
macb  assimilated  to  an  action  at  law  as  it 
baa  been  in  England  since  the  enactment  of 
said  statute. 

And  the  pleadings  now  employed  In  such 
proceeding  conform  very  largely  to  those  In 
ordinary  actions  at  law.  State  of  Delaware 
on  Relation  of  Attorney  General  v.  Qeorge 
H.  Brooks,  1  Boyce  129,  74  Atl.  599. 

In  the  case  of  Richardson  t.  Swift,  7 
Houst  138,  30  Atl.  781,  decided  In  tbe  Ck>urt 
of  Errors  and  Appeals  in  1886,  mandamus 
was  held  to  be  divested  to  a  large  extent 
of  Its  ancient  and  original  prerogative  fea- 
tures. Such  was  tbe  effect  of  the  decision 
also  In  tbe  court  below,  as  clearly  appears 
from  the  opinions  delivered  by  Chief  Jus- 
tice Comegys  and  Justice  Houston.  In  tbe 
Ck)urt  of  Errors  and  Appeals,  Chancellor 
Saulsbury,  in   delivering  the  opinion,  said: 

"A  mandamus  may  be  defined  to  be  a  com- 
mand  issuing  from  the  Superior  Court,  di- 
rected to  some  person,  corporation  or  inferi- 
or court,  within  the  jurisdiction  of  the  Su- 
perior Court,  requiring  them  to  do  some  par- 
ticular thing  therein  specified  which  by  law 
they  are  bound  to  do,  and  which  a  superior 
court  has  previously  determined  or  at  least 
supposes  to  be  consonant  to  right  and  Justice. 

"It  is  unnecessary  for  the  purposes  of  this 
to  trace  the  origin  and  history  of  thej 


writ  of  mandamus.  While  Ijb  is  true  that  in 
England  it  was  originally  what  is  called  a 
"prerogative  writ,'  and  is  there  generally 
treated  as  such,  in  this  state,  and  In  this 
country,  it  is  simply  a  writ,  divested  of  all 
its  prerogative  features,  for  the  enforcement 
of  a  remedy  by  a  person  having  a  legal  right 
against  another  person  withholding  that 
right 

"Prerogative  writs,  as  such,  may  be  said 
to  have  no  existence  in  this  state,  or  in  this 
country.  The  writ  of  mandamus,  and  the 
riglit  to  It  in  all  cases  to  which  it  is  applica- 
ble. Is  as  clearly  recognized  in  our  jurispru- 
dence as  any  other  writ  which  may  be  issued 
out  of  the  courts  of  law  to  which  a  party 
may  be  entitled.  A  clear  recognition  of  this 
as  settled  law  wUI  go  far  to  divest  the  char- 
acter of  the  writ  of  much  seeming  mystery 
or  obscurity  of  meaning  with  which  it  has 
been  customary  to  surround  it,  and  will 
greatly  Simplify  the  issue  involved  in  this 
cause,  which  is  nothing-  more  nor  less  in  its 
nature  or  character  than  a  suit  at  law  be- 
tween one  person  as  plaintiff  and  another 
as  defendant." 

There  can  be  no  doubt,  therefore,  that  in 
this  state  mandamus  is  now  a  personal  ac- 
tion within  tbe  meaning  of  our  statute,  and 
a  suit  of  law  within  the  meaning  of  our 
constitutional  provision. 

In  other  states  the  question  considered  by 
the  courts  has  usually  been,  not  whether 
mandamus  was  a  personal  action,  but  wheth- 
er it  was  such  a  itersonal  action  as  died 
with  the  person. , 

"An  application  for  a  mandamus  has  been 
classed  with  those  personal  actions  that  die 
with  the  person."  Vols.  1  and  26  of  Enc. 
of  Plead,  and  Prac.  69  and  420,  and  the  cases 
there  cited. 

The  second  question  to  be  considered  Is 
whether  the  present  suit,  or  action,  is  one  in 
which  the  cause  of  action  survives. 

It  may  be  conceded  that  practically  all 
the  text  writers  who  have  dealt  with  the 
subject  agree  that  mandamus  is  a  personal 
action  that  dies  with  the  person  in  whose 
behalf  the  proceeding  was  instituted. 
High  on  Ex.  Legal  Remedies,  §  437,  says: 
"Proceedings  for  mandamus  being  strictly 
in  the  nature  of  a  personal  action,  it  follows 
necessarily  that  they  die  with  the  person  in 
whose  behalf  they  have  been  instituted. 
They  cannot,  therefore,  be  prosecuted  by  the 
personal  representative  of  the  relator  after 
his  death." 

It  will  be  observed  that  Mr.  High  and  oth- 
er writers  agree  that  mandamus  is  a  per- 
sonal action.  Inasmuch  as  our  statute  pro- 
vides that  all  personal  aetUms  not  therein 
excepted,  shall  survive,  mandamus  not  be- 
ing embraced  within  the  exception,  it  is  dif- 
ficult to  conceive  how  they  could  reach  any 
other  conclusion  than  that  such  a  proceed- 
ing would  not  die  vrtth  the  person,  but  would 
survive,  under  laws  similar  to  ours.  They 
were  not  treating  of  mandamus  in  the  light 
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of  a  constitutional  proyislon  and  statute  like 
ours. 

To  sustain  tbe  proposition  that  the  death 
of  the  relator  operates  as  an  abatement  of 
the  action,  -  tbe  authorities  relied  upon  by 
the  defendant  cite  the  case  of  Booze  t.  Hum- 
bird,  27  Md.  1.  In  that  case  the  relator, 
claiming  to  have  been  elected  to  the  office  of 
mayor,  brought  mandamus  to  compel  the  de- 
fendant to  surrender  to  him  the  said  office. 
Judgment  was  rendered  In  the  court  below 
for  the  defendant  and  the  relator  appealed 
from  that  judgment  After  the  appeal  was 
taken  tbe  relator  died,  and  bis  executors  ap- 
plied to  be  substituted  for  him  to  prosecute 
the  appeal.  The  appellee,  the  defendant  In 
tbe  original  suit,  contended  that  the  suit 
abated  by  the  relator's  death.  The  execu- 
tors of  the  relator  relied  upon  a  statute  of 
Maryland  which  proTlded: 

"No  case  pending  In  the  Court  of  Appeals 
shall  abate  by  the  death  of  either  of  the  par- 
ties to  such  appeal  or  writ  of  error,  If  the 
heir,  executor  or  other  proper  person  to  be 
made  a  party  shall,  at  the  first  or  second 
term  *  succeeding  the  death  of  said  party, 
make  the  necessary  suggestion,  and  appear 
to  such  appeal  or  writ  of  error  for  the  pur- 
pose of  prosecuting  or  defending  tbe  same." 

Tbe  court  refused  the  application,  and  very 
properly,  because  neither  tbe  executors,  nor 
any  other  person  representing  tbe  relator 
could,  after  bis  death,  be  entitled  to  the  re- 
lief sought  by  the  relator.  Manifestly  It 
would  have  been  futile  for  the  court  to  have 
granted  the  peremptory  writ.  After  the  re- 
lator's death  the  office  of  mayor  could  not 
be  delivered  to  his  executors,  and  tbe  writ 
of  mandamus  will  never  be  directed  to  be  Is- 
sued when  It  will  be  nugatory.  The  court 
accordingly  declared  that  the  case  was  one 
that  "must  be  classed  with  those  personal 
actloQS  which  die  with  the  person." 

In  that  case  the  cause  of  action,  from  the 
nature  of  the  relief  sought,  did  not,  and 
could  not,  survive  to  the  personal  representa- 
tives of  tbe  deceased  relator. 

In  tbe  case  at  bar  the  relief  demanded  by 
the  relator  was  the  right  and  opportuhlty 
to  examine  the  books  of  the  defendant  com- 
pany in  order  to  ascertain  tbe  value  of  the 
relator's  stock  which  he  desired  to  sell. 

[2]  It  seems  to  be  clear  from  tbe  authori- 
ties that  the  question  whether  an  action  sur- 
vives d^ends  generally  upon  the  nature  of 
the  action  and  not  upon  Its  form.  In  the 
Case  of  Francis  Schreiber,  110  U.  S.  80,  3 
Snp.  Ct  424,  28  liw  Ed.  66,  Chief  Justice 
Walte  said: 

"The  right  to  proceed  against  the  repre- 
sentatives of  a  deceased  person  depends  not 
upon  the  forms  and  modes  of  proceeding  in 
a  suit,  but  upon  tbe  nature  of  the  cause  of 
action  for  which  tbe  suit  was  brought.  If 
tbe  cause  of  action  survives,  the  practice, 
pleadings  and  forms  and  modes  of  proceed- 


ing in  the  courts  of  the  state  may  be  resort- 
ed to  In  the  conrts  of  the  United  States  for 
the  purpose  of  keeping  the  salt  alive  and 
bringing  In  the  proper  parties.  But  if  the 
cause  of  action  dies  with  the  person,  the 
suit  abates  and  cannot  be  revived.  Whether 
an  action  survives  depends  on  the  substance 
of  tbe  cause  of  action,  not  on  the  forms  of 
proceeding  to  enforce  It" 

See  Martin  v.  Baltimore^  etc.,  161  TJ.  S. 
673,  14  Snp.  Ot  633,  38  U  Ed.  811;  Web- 
ber V.  St  Paul,  etc.,  97  Fed.  140,  38  C.  a 
A.  79;  Booth  v.  Northrup,  27  Conn.  325l 

In  the  Maryland  case  tbe  court  did  not 
say  that  all  proceedings  by  mandamus  to  m- 
force  personal  rights  are  personal  actions 
which  die  with  the  person,  but  that  the  case 
before  them  "must  be  classed  with  those 
personal  actions  which  die  with  the  person." 

[3]  In  the  case  before  os  It  Is  impossible 
to  see  why  the  executrix  of  the  relator  Is 
not  as  much  entitled  to  the  relief  sought  as 
tbe  relator  was  In  his  lifetime,  tbe  right  of 
each  being  the  same  property  interest  In  the 
same  subject-matter.  The  same  reason  that 
prompted  him  to  seek  tiie  relief  would  natu- 
rally prompt  her.  Tbe  relator  desired  to  sell 
his  stock  In  the  defendant  company,  and 
therefore  wished  to  examine  the  books  of 
the  company  In  order  to  ascertain  lbs  value. 
Tbe  executrix  upon  whom  the  law  imposes 
the  duty  of  settling  the  relator's  estate,  It 
may  be  assumed,  desires  the  same  relief  and 
information  for  the  same  purpose. 

Because  of  our  constitutional  and  statu- 
tory provisions,  and  from  the  nature  of  the 
relief  sought  by  the  relator,  the  substance 
of  the  cause  of  action,  we  think  the  action 
instituted  by  the  relator  survives,  the  same 
not  being  within  any  of  the  exceptions  con- 
tained in  the  statute.  And  Inasmuch  as  this 
Supreme  Court  has  decided  that  the  relator 
was  entitled  to  the  Issuance  of  the  perempto- 
ry writ,  we  think,  the  writ  not  having  been 
Issued,  and  the  relator  now  being  dead,  his 
personal  representative  Is  entitled  to  the 
same  relief,  and  accordingly  grant  the  motion 
made  by  her  that  the  death  of  the  original 
relator  be  suggested  upon  the  record  of  said 
suit,  and  that  she,  tbe  said  executrix,  be  anb- 
stituted  as  relator  therein. 

(3  Boyee,  78) 

DOB  ex  dem.  TOWNSEND  v.  ROB  (MEI«- 

SON,  Tenant). 

(Superior  Court  of  Delaware.     Sussex.     April 
6,  1011.) 

1.  Bjbctuent  (8  48*)— Detensk  bt  OcctrPANT 

—Consent  Hule. 

In  ejectment,  the  occupant  may  not  defend 
without  firat  entering  into  a  consent  rule,  which 
compels  him  to  confess  lease,  entry,  and  ouster; 
and  if  this  is  not  done,  claimant  may  have  judg- 
ment by  default,  but  if  the  consent  rule  is  prop- 
erly entered  into  tbe  case  proceeds  to  trial  oa 
the  merits. 

[EM.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  |  143;   Dec.  Dig.  |  48.»] 
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2.  BracniEUT  (|  485— Dktbnses— Detault  '^ 
TO  Pabt  of  ths  Pbemises. 

In  ejectment,  the  defendant  may  enter  in- 
M  a  consent  rale,  either  generally,  confeasing 
leaae,  entry,  and  ouster  as  to  all  of  the  premises 
-seaaoned  in  the  declaration,  however  general 
the  description,  or  specially  confessing  lease, 
cr.try,  and  ouster  as  to  that  portion  only  of  the 
i-t-emfaes,  describing  them,  concerning  which  be 
defends.  If  he  enters  into  the  consent  rule  gen- 
erally, and  t^atntiff  has  a  verdict,  either  for  the 
whole  or  part  of  the  premises,  he  will  be  en- 
titled to  nominal  damages  and  costs ;  but  if  de- 
fendant restricts  his  defense  to  a  portion  of  the 
premises,  and  plaintiff  fails  to  prove  title  to 
that  part,  plaintiff  will  not  be  entitled  to  a 
verdict  as  to  it. 

[Ed.  Note. — For  othar, cases,  see  E<]ectment, 
Cent  Dig.  |  143;   Dec.  Dig.  i  48.*] 

3.  Ejbctmint  (S  ft*)— Pboof  of  Titlb. 

To  entitle  plaintiff  to  recover  in  ejectment, 
it  is  necessary  for  her  to  establish  by  the  great- 
er weight  of  evidence  that  she  has  legal  title 
to  the  land,  either  by  means  of  conveyances, 
or  by  oninterrupted,  adverse,  and  exclusive  pos- 
session for  at  feast  20  years  prior  to  the  com- 
mencement of  the  action. 

[Ed.  Note.— For  other  cases,  see  E^ectment^ 
Cent.  Dig.  ff  16-28;   Dec.  Dig.  |  9.*] 

4.  BnccncKNT  (J  9*)— BuBDiiir  ov  Pboof. 

In  ejectment,  plaintiff  must  recover,  if  at 
an,  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  that  of  his  adversary. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Cent.  Dig.  ||  18-29;   Dec.  Dig.  |  9.*] 

5.  EracncBNT  (|  95*)— Pboof  of  Titlb— Pbk- 
fokdbbarcb  of  bvidbicob  —  bea80kabuc 
Doubt. 

In  ejectment,  plaintiff  is  bound  to  prove 
that  she  has  the  legal  title  by  a  preponderance 
or  the  greater  weight  of  the  evidence,  though 
she  is  not  bound  to  prove  it  beyond  a  reason- 
able doubt 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {§  280-295;   Dec  Dig.  §  95.*] 

ft.  Advebsk  Possession  ({  13*)— Requisites— 

Pbesumption. 

The  law  presumes  a  legal  title  from  ex- 
dnsive,  adverse,  and  continuous  possession  for 
20  years;  but  no  such  presumption  exists  if 
the  possession  is  for  a  less  beriod  than  20  years, 
or  where  it  is  of  a  mixed  character,  as  where  it 
is  shared  with  some  other  person. 

[Bi.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  65-76;  Dec.  Dig.  {  13.*] 
7.  Adtebse  Possession  (§S  21,  23*)— Acts  of 

OWNEBSniP. 

Where  land  is  nninclosed,  cutting  wood, 
cultivating  the  land,  or  other  similar  acts,  are 
acta  proving  possession,  provided  they  are  ex- 
clusive, and  in  opposition  to  the  claims  of  all 
other  persons,  and  have  continued  for  20  years. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Mssaon,  Cent   Dig.   H  109-113;    Dec.  Dig.   if 

Action  by  John  Doe,  on  the  demise  of  Sal- 
lie  T.  Townsend,  against  Richard  Roe,  casual 
ejector,  and  Charles  R.  Melson,  tenant  In  pos- 
session, to  recover  possession  of  a  narrow- 
strip  of  land  In  Baltimore  hundred.  Verdict 
for  plaintiff. 

Argued  before  BOYOB  and  WOOLLB7, 33. 

Robert  G.  White  and  James  M.  Tnnnell,  for 
plaintiff.    0.  W.  Cullen,  for  defendant 

BOYCB,  3.  (charging  the  jury).  Gentlemen 
at  tbe  Jury:  This  Is  an  action  of  ejectment, 


brought  to  recoTcr  possession  of  a  narroir 
strip  of  land,  situate  in  Baltimore  hundred, 
Sussex  county,  containing  about  three-flftbs 
of  an  acre. 

[1]  The  nominal  plaintiff   and   defendant 
are  fictitious.    The  claimant  of  the  premises 
in  dispute,  Sallle  T.  Townsend,  Is  the  real 
plaintiff,  and  the  occupant,  Charles  R.  MeS 
son,  is  the  real  defendant    Whenever  an  ac- 
tion of  ejectment  is  brought,  the  occupant  of 
the  land  in  question  is  not  permitted  to  come 
in   and   defend   without   first   entering   into 
what  is  known  as  the  consent  rule,  which 
compels  him  to  confess  l^ase,  entry  and  oust- 
er, which  need  not  be  proved  at  the  trial.    If 
the  consent  rule  is  not  entered  into  within  the 
time  prescribed  by  rule  of  court,  tbe  claimant 
!  may  have  Judgment  by  default    But  if  the 
!  consent  rule  is  properly  entered  Into,  the  case 
j  then  regularly  proceeds  to  trial  upon  its  mer- 
jits. 

[21  Tbe  defendant  may  enter  into  tbe  rule 
either  generally,  confessing  lease,  entry  and 
ouster  as  to  all  of  the  premises  mentioned  in 
tbe  declaration,  however  general  the  descrip- 
tion of  the  premises  may  be,  or  specially, 
confessing  lease,  entry  and  ouster  as  to  that 
portion  only  of  the  premises,  describing  them, 
which  he  defends.  If  tbe  defendant  enters 
Into  tbe  consent  rule  generally,  and  the  plain- 
tiff should  have  a  verdict,  whether  for  the 
whole  or  part  of  the  premises  in  issue,  the 
latter  will  be  entitled  to  recover  nominal 
damages  and  costs  of  snit.  Duffel's  Lessee 
y.  Barton  et  al.,  4  Har.  290,  292.  But  If  tbe 
defendant,  upon  entering  Into  the  rule,  re- 
stricts bis  defense  to  a  portion  of  the  prem- 
ises only,  and  tbe  plaintiff  should  fall  to 
satisfy  the  Jury  of  his  right  of  possession  of 
the  portion  so  defended,  the  plaintiff  will  not 
be  entitled  to  a  verdict  against  tbe  defendant 
for  that  portion.  The  controversy  here  In- 
volves a  portion  of  a  larger  tract  of  land, 
and  arises  out  of  a  dispute  as  to  the  divi- 
sional line  between  the  parties  to  this  action. 
It  Is  provided  by  a  rule  of  court  that  "In  all 
cases  of  ejectment  ♦  •  •  where  the  dis- 
pute Is  about  boundaries,  pretensions  shall  be 
laid,  and  plots  thereof  shown  at  the  trial,  or 
the  case  shall  be  continued  for  compliance 
with  this  rule ;  unless  the  parties  shall  agree 
upon  a  plot,  to  be  used  at  the  trial,  descrip- 
tive of  their  respective  claims,  and  shall  con- 
form to  the  practice  where  pretensions  are 
laid."  In  this  case  pretensions  were  not  laid, 
the  parties  having  agreed  upon  a  plot,  which 
is  in  evidence  before  you,  and  to  which  you 
will  have  access  when  yon  retire  to  your  room 
for  deliberation.  The  surveyor,  who  viewed 
and  surveyed  tbe  premises  and  made  the  plot, 
has  given  testimony  before  you  In  explana- 
tion of  the  plot  and  Of  the  boundary  line  be- 
tween the  lands  of  tbe  parties,  which  he  as- 
certained from  the  title  papers.  The  plot,  as 
you  have  seen,  contains  three  principal  lines. 
The  first  Is  the  red  line,  on  the  west  of  the 
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middle,  or  purple  line,  and  the  third  Is  the 
tlack  dotted  line  on  the  east  of  the  middle, 
or  purple  line.  It  Is  conceded  that  the  red  and 
the  black  dotted  lines,  the  two  outer  lines 
on  the  plot,  mark  the  limits  of  the  premises 
In  dispute  and  the  subject  of  this  action. 

The  plaintiff  contends  that  for  upwards  of 
60  years  she  and  those  under  who  she  claims 
held  possession  of  the  premises  tn  question 
until  about  two  years  ago,  when,  she  com- 
plains, the  defendant  changed  the  private 
road  or  way  over  the  lands  which,  at  that 
time,  marked  the  dividing  line  between  her 
and  bis  lands;  that  for  a  long  time  before 
and  for  some  yeard  after  the  enactment  of 
the  present  stock  law,  about  24  years  ago, 
the  dividing  line  between  the  then  owners 
of  the  lands  was  marked  by  a  stake  and  rider 
fence;  that  there  was,  at  that  time,  on  the 
west  side  of  and  close  to  said  fence  an  old 
private  road  or  -way;  that  after  the  fence 
had  disappeared,  the  said  old  private  way  be- 
came diverted  from  its  former  course  by  use, 
to  and  upon  the  lands  now  owned  by  the 
plEdntlff,  resulting  In  a  dispute  between  the 
then  owners  respecting  the  divisional  line  be- 
tween them;  that  In  1902,  the  private  road  or 
-way  was  located  upon  the  line  of  the  old 
fence  row  and  the  plaintiff  claims  that  the 
red  line  on  the  plot  before  you  marks  the  lo- 
cation of  the  line  of  the  said  old  partition 
fence  as  well  as  the  road  or  way  laid  thereon 
In  1902,  Trhich  road  or  way  remained  un- 
changed until  1909  when  the  defendant 
changed  it  to  and  upon  her,  the  plaintifTs, 
lands  along  a  line  or  course  as  shown  on  the 
plot  by  the  black  dotted  line.  It  is  conceded 
as  testified  to  by  the  surveyor  that  the  red 
line  on  the  plot  marks  the  location  of  the 
road  or  way  as  established  in  1902,  and  that 
the  black  dotted  line  shows  the  location  of 
the  road  or  way  as  changed  by  the  defend- 
ant, and  as  It  remains  at  this  time.  The  sur- 
veyor testified  on  behalf  of  the  plaintiff  that 
the  purple  line  'on  the  plot  represents  the 
divisional  line  between  the  parties  as  shown 
by  plaintiff's  paper  title,  and  his  testimony 
In  this  respect  is  not  controverted  by  either 
party. 

The  defendant  in  this  case  entered  into  the 
consent  rule  and  confessed  ouster  and  plead- 
ed not  guilty  generally,  and  not  specially  by 
restricting  his  defense  to  a  portion  of  the 
premises  mentioned  in  the  declaration.  But 
at  the  beginning  of  this  trial,  after  the  jury 
bad  been  sworn,  he  disclaimed  any  right  of 
possession  to  that  portion  of  the  premises  in 
dispute  between  the  black  dotted  line  and 
the  purple  line  as  shown  on  the  plot  For 
this  portion  of  the  premises  so  disclaimed,  we 
direct  you  to  return  a  verdict  for  the  plain- 
tiff. 

The  defendant  has  defended  only  for  that 
portion  of  the  premises  -which  lies  between 
the  purple  and  the  red  lines,  and  he  contends 
that  the  plaintiff  is  not  entitled  to  a  verdict 
for  the  irassession  of  the  latter  portion  of  the 
premises,  he  claiming  from  the  evidence  ad- 


duced, that  the  paper  title  introduced  by  the 
plaintiff  is  not  sufficient  as  testified  to  by 
the  surveyor  to  warrant  a  recovery. 

We  do  not  understand  that  the  plaintiff 
now  relies  upon  her  paper  title  for  the  re- 
covery of  possession  of  any  portion  of  the 
premises  lying  west  of  the  purple  line  on 
the  plot.  But  she  relies  upon  an  alleged 
continuous,  adverse  and  exclusive  possession 
by  herself  and  those  under  whom  she  claims 
for  at  least  20  years. 

[3]  As  to  the  portion  of  the  premises  lying 
between  the  purple  and  red  lines,  now  under 
consideration,  the  defendant  insists  that  the 
plaintiff  and  those  under  whom  she  claims 
have  never  had  possession  of  any  portion 
thereof,  but  that  the  possession  of  the  same 
has  always  been  in  him  and  those  under 
whom  he  claims.  To  entitle  the  plaintiff  to  a 
recovery  of  the  possession  of  the  premises 
not  disclaimed  by  the  defendant,  it  Is  neceB- 
sary  for  her  to  satisfy  you  by  a  preponder- 
ance or  greater  weight  of  the  evidence  that 
she  has  the  legal  title  thereto  either  by  her 
paper  title.  In  evidence,  or  that  she  and  those 
under  whofn  she  claims  had  uninterrupted, 
adverse  and  exclusive  possession  of  the  same 
for  at  least  20  years  prior  to  the  commence- 
ment of  this  action.  Your,  consideration  of 
this  case  is  confined  to  the  premises  in  dis- 
pute lying  between  the  purple  and  the  red 
lines.  Whether,  as  to  this  latter  portion, 
your  verdict  should  be  for  the  plaintiff  or  for 
the  defendant,  we  leave  you  to  determine 
from  all  the  evidence  before  you,  considered 
in  connection  with  the  law  of  the  case  which 
we  will  now  announce  to  yon,  so  far  as  ap-, 
pUcable,  as  was  charged  by  this  court  in  the 
case  of  Nevln  v.  Dlsharoon,  6  Pennewlll, 
278,  66  AU.  862. 

The  plaintiff  cannot  recover  the  possession 
of  the  land  on  the  west  side  of  the  purple 
line  on  the  plot  unless  she  shows  her  right 
to  such  possession,  by  proving  her  title  to 
the  same. 

A  legal  title  to  lands  may  be  proved  (1)  by 
proving  or  producing  the  deed,  will,  and  de- 
scents under  which  said  title  Is  claimed,  or 
(2)  by  proving  that  the  dalmant  and  those 
under  whom  he  claims  had  adverse,  exclu- 
sive and  continuous  possession  of  the  prem- 
ises for  at  least  20  years  next  before  the 
commencement  of  the  action — In  which  case 
the  law  presumes  that  he  has  the  legal  title 
to  the  premises. 

[4]  The  plaintiff  in  an  action  of  ejectment 
must  recover,  if  at  all,  on  the  strength  of  Us 
own  title,  and  it  Is  not  enough  for  such  re- 
covery that  the  defendant  has  failed  to 
prove  that  he  has  a  good  title. 

tS]  In  order  to  entitle  the  plaintiff  to  a 
verdict,  the  jury  should  be  satisfied  from  the 
preponderance  or  greater  weight  of  the  evi- 
dence that  the  plaintiff  has  the  legal  title. 
It  is  not  necessary,  however,  that  the  legal 
title  of  the  plaintiff  be  proved  beyond  a  rea- 
sonable doubt ;  It  Is  sufficient  If  It  be  prov- 
ed by  the  preponderance  of  the  evidence. 
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[I]  ExcIuslTe,  adverse  and  continuous  pos- 
session for  20  years  Is  ground  upon  which 
the  law  presumes  a  legal  title.  But  where 
the  possession  relied  upon  Is  for  a  less  period 
than  20  years,  or  where  It  Is  of  a  mixed 
character,  as  where  the  possession  has  been 
shared  with  some  other  person  or  persons, 
no  conclusive  presumption  arises  as  to  the 
ownership  of  the  legal  title  from  snch  pos- 
session. 

[7]  The  nature  or  kind  ot  possession  from 
which  the  law  presumes  legal  title  to  real  es- 
tate, depends  in  a  great  degree  upon  the  na- 
ture and  character  of  the  property.  Where 
the  property  is  unlnclosed,  cutting  wood  or 
cultivating  the  land,  and  other  similar  acts 
are  to  be  regarded  as  acts  proving  posses- 
sion. But  such  acts  must  be  exclusive  and 
In  opposition  to  the  claims  of  all  other  per- 
sons, and  continued  for  at  least  20  years,  in 
order  to  warrant  an  Inference  of  title  by 
possession  only. 

If  It  appears  to  the  Jury  from  the  evidence 
that  there  was  a  mixed  possession  of  the 
inremises;  that  Is,  if  acts  of  ownership  have 
from  time  to  time  been  exercised  by  both 
parties,  or  by  those  under  whom  they  claim, 
the  law  adjudges  the  right  of  possession  to 
be  in  that  party  who  has  Shown  a  legal  title. 

Ton  have  in  evidence  the  record  of  the  pa- 
per title  claimed  by  each  party,  and  the  evl-- 
dence  which,  It  Is  contended,  identifies  the 
disputed  premises  witb  the  premises  describ- 
ed in  said  record.  You  have  also  beard  the 
testimony  on  behalf  of  each  party  as  to  the 
possession  of  the  premises  lying  between  the 
purine  and  the  red  lines.  If  you  find  from 
the  evidence  that  the  plaintiff  la  entitled  to 
a  verdict  for  the  whole  of  the  premises  ly- 
ing between  the  red  and  black  dotted  lines, 
yon  should  retnm  a  general  verdict  for  the 
plaintiff,  that  is,  that  the  defendant  is  guilty 
of  the  trespass  and  ejectment  in  the  plain- 
tiff's declaration  mentioned,  etc.  Your  ver- 
dict respecting  the  premises  lying  between 
the  pnrple  and  the  red  lines  should  be  for 
that  party  in  whose  favor  is  the  preponder- 
ance or  greater  w^eight  of  the  evidence. 

If  you  find  that  the  plaintiff  is  not  entitled 
to  a  verdict  for  that  portion  of  the  premises 
lying  between  the  red  and  purple  lines,  then 
your  verdict  should  be  for  the  plaintiff  for 
the  portion  disclaimed  by  the  defendant  as 
we  have  instructed  you,  that  Is,  that  the  de- 
fendant Is  guilty  of  the  trespass  and  eject- 
meat  within  laid  to  his  charge  in  manner 
and  form  as  within  complained  against  him 
tm  to  that  portion  in  the  plaintiff's  declara- 
tion m«>tloned  lying  between  the  purple  line 
and  the  black  dotted  line  on  the  plot  In  evi- 
dence, and  assess  his  damages  at  six  cents, 
and  six  cents  costs,  besides  the  costs  of  suit 

Verdict:  "We  find  the  defendant  guilty  of  the 
treapaas  In  ejectment  in  the  said  declaration 
mentioned  in  the  manner  and  form  as  the  said 
John  Doe  hath  complained  against  bim." 
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1.  Pleadino  (I  376*)— Issuis— Adkissioit»— 

ErFECT. 

Facts  admitted  or  agreed  to  by  the  parties 
need  not  be  proved. 

[E>].  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  H  1226-1227;  Dea  Dig.  |  376.*] 

2.  Tkial  ({  140*)— Cbbdibiutt  ot  Witness- 
xs— Question  i-ob  Jubt. 

The  credibility  of  the  witnesses  is  for  the  jury. 

TEld.  Note.— For  other  cases,  see  Trial,  CenC 
Dig.  I  334;  Dec.  Dig.  i  140.*] 
8.  Masteb  and  Sibtant  (U  101,  102*)— Ob- 

uoATioif  of  Master — Safe  Appliances. 
A  master  mnst  furnish  to  bis  servant  ica- 
•onably  safe  and  proper  appliances  and  keep 
them  in  a  reasonably  safe  condition;  bat  ha 
need  not  ftirnish  the  safest,  best,  or  most  im- 
proved appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  (|  181-184;  Dec.  Dig.  H 
101,  m*] 

4.  Masteb  and  Servant  ({{  217,  209*)— As- 
suvFnoN  or  Bisk. 

A  servant  assumes  the  ordinary  risks  inci- 
dent to  his  employment,  sach  as  are  patenL 
seen,  and  known,  or  which  may  be  seen  and 
known  by  the  ordinary  use  of  bis  senses;  but  be 
does  not  assume  risks  involving  the  primary 
duty  of  the  master  to  furnish  reasonably  safe 
appliances  and  to  keep  the  same  in  a  reasonably 
safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S{  674-600,  662;  Dec.  Dig. 
H  217,  208.*] 

5.  Masteb  and   Servant   (f  22d*)— OsuaA* 
HON  OF  Servant— Gabe  kequibed. 

A  servant  must  exercise  due  care  in  the 
course  of  his  employment  to  avoid  danger  and 
Injuries,  since  a  master  performing  tlie  primary 
duties  required  of  him  is  not  an  insurer  of  the 
servant's  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  674;   Dec.  Dig.  i  229.*] 

6.  Master  and  Servant  ({  126*)— Injury  to 
Servant— Liability  of  Master. 

Where  a  company  operating  a  trolley  line 
ekerdsed  reasonable  care  in  the  inspection  of 
the  appliances  required  for  the  proper  operation 
of  cars,  and  the  appliances  were  m  reasonably 
good  working  condition  when  last  Inspected  be- 
fore an  accident,  and  a  defect  in  the  appliances 
was  not  discovered  in  time  to  reasonably  per- 
mit the  repair  thereof  or  a  discontinuance  of 
the  operation  of  the  car,  the  defect  was  not  ac- 
tionable negligence. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  253 ;   Dec.  Dig.  i  126.*] 

7.  Masteb  and   Sebvant  (J  236*)— Duty  of 
Sbbvant— Opebatob  of  Tboixey  Cars. 

A  motonnan,  operating  a  trolley  car,  mnst 
exercise  reasonable  care  for  his  protection,  and 
he  must  carefully  look  out  for  obstructions  that 
may  be  seen  on  the  track;  and  a  motorman  who 
has  knowledge  of  the  existence  of  any  obstrnc- 
tlon,  or  who  has  information  from  which  the 
existence  of  danger  may  be  reasonably  antici- 
pated, is  put  (m  his  guard,  and  be  must  exercise 
a  greater  degree  of  care  in  running  bis  car  and 
in  looking  out  for  the  danger,  and  take  such 
precautions  to  avoid  Injury  therefrom  as  an  or- 
dinarily prudent  person  would  take  under  simi- 
lar conditions. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
Servant,  Cent  Dig.  ||  723-742;  Dec.  Dig.  | 
236.*] 
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8.  MASTBa.AKD  Sebvant  (J  170*)— Injury  to 
Servant— Fellow  Servants. 

A  servant  cannot  recover  from  the  master 
fcHT  injuries  caused  by  the  negligence  of  a  fellow 
nervant,  in  the  selection  of  whom  the  master 
used  due  diligence  and  furnished  him  with  suit- 
able means  to  perform  a  service  required  of  him. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  836;    Dec.  Dig.  |  170.*] 

9.  Mastxr  and  Servant  (S  216*)— Injury  to 
Servant— AssrirpTioN  of  Risk. 

A  servant  assumes  the  negligence  of  fellow 
servants,  who  are  servants  in  the  same  employ- 
ment. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  567-573;  Dec.  Dig.  { 
216.*]  "  •    •• 

10.  Master   and    Servant   (|  229*)— Injury 
TO  Servant^Dontbibutgry  Neoliqence. 

The  voluntary  intoxication  of  a  servant  at 
the  time  of  a  personal  injury  may  be  considered 
in  determining  whether  he  took  reasonable  care 
for  bia  safety;  but  the  jury  must  be  satisfied 
that  at  the  time  of  injury  he  was  intoxicated, 
and  tliat  by  reason  thereof  he  failed  to  talce 
reasonable  care  for  ^is  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  229.*] 

11.  Master  and  Servant  (§  265*)— Injuby  to 
Servant— Burden  of  Proof. 

A  servant,  suing  for  a  personal  injury  neg- 
ligently inflicted  by  the  master,  baa  the  burden 
of  proving  by  preponderance  of  the  evidence  the 
master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-908;  Dec.  Dig.  f 
265.*] 

12.  Neglioence  (I  1*)  —  "Neouobnck"  Dk- 

«NED. 

"Negligence"  is  the  failure  to  observe  for 
the  protection  of  another  the  degree  of  care 
which  the  circumstances  justly  demand,  where- 
by such  other  person  suffers  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  1 1;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  474»^763;  vol.  8,  pp.  7729-7731.] 

IS.  Master  and  Servant  (|  227*)- Injuby 
to  Servant— Contbibutory  Neoliqence. 
A  servant,  receiving  a  personal  injury  in 

consequence  of  his  own  negligence  contributing 

to  the  accident,  cannot  recover  damages. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  8  668;   Dec  Dig.  {  227.*] 

14.  Damages  (J  95*)  —  Perbonai.  Injubies— 

Measure  of  Damages. 

One  sustaining  a  personal  injury  negligent- 
ly inflicted  by  another  is  entitled  to  recover 
such  an  amount  as  will  compensate  him  for  his 
pain  and  suffering,  and  for  any  loss  of  wages 
suffered  thereby,  and  for  any  impairment  of 
ability  to  earn  a  living  in  the  future  resulting 
from  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  a  222-229;   Dec.  Dig.  i  95.*] 

Action  by  Milton  N.  Walla  against  Peo- 
ple's Railway  Company.  Verdict  for  plain- 
tiff for  $550. 

Action  on  the  case  (No.  64,  September  term, 
1910),  brought  by  Milton  N.  Walls  for  per- 
sonal Injuries  alleged  to  have  been  received 
by  the  said  plaintiff  while  In  the  employ  of 
the  defendant  as  a  motorman  on  one  of  its 
trolley  cars  rnnnlng  between  Brandywlne 
Springs  and  Wilmington.  Said  Injuries 
were  alleged  to  have  been  occasioned  by  a 


collision  with  the  rear  end  of  another  trol- 
ley car  because  of  the  negligence  of  the  de- 
fendant 

The  facts  appear  in  the  charge  of  the 
court. 

Argued  before  PENNEWIIil*  0.  J.,  and 
BICE  and  CONRAD,  JJ. 

W.  W.  Knowles  and  Levin  Irving  Handy, 
for  plaintiff.  Robert  H.  Richards,  for  de- 
fendant 

PENNEWILL,  O.  J.  (charging  the  jury). 
Gentlemen  of  the  Jury:  This  is  an  action 
brought  by  the  plaintiff  to  recover  from  the 
defendant  company  damages  for  personal  In- 
juries alleged  to  have  been  caused  by  the 
negligence  of  the  defendant. 

The  plaintiff  claims :  That  abont  9  o'clock 
on  the  night  of  May  SO,  1910,  he  was  the 
motorman  operating  one  of  the  defendant's 
cars  between  this  dty  and  Brandywlne 
Springs,  and  when  returning  from  the  last- 
named  place,  and  running  at  a  moderate 
rate  of  speed,  his  car  collided  with  the  rear 
end  of  another  one  of  the  defendant's  cars 
which  was  standing  still  and  unlighted  at 
a  point  between  Roselle  and  Elsmere.  That 
the  car  with  which  his  car  collided  conld  not 
be  seen  by  the  plaintiff,  because  of  the  ab- 
sence of  any  light  or  warning,  until  It  was 
so  close  as  to  malce  collision  Inevitable. 
That  as  a  result  of  the  collision  the  plaintiff 
was  Injured,  and  to  recover  for  his  Injuries 
he  has  brought  this  salt 

The  specific  acts  of  negligence  relied  npon 
by  the  plaintiff  are  set  out  In  his  declara- 
tion, which  consists  of  three  counts. 

In  the  first  count  It  Is  alleged  that  the  de- 
fendant carelessly  and  negligently  operated 
Its  trolley  car  on  its  said  railway  and  traclc 
ahead  of  the  trolley  car  on  which  the  plain- 
tiff was  then  and  there  working  as  motor- 
man.  In  the  nighttime,  without  any  rear 
light  burning  on  the  said  trolley  car  ahead 
of  the  said  plaintiff,  and  as  a  consequence 
of  said  carelessness  and  negligence  of  the 
said  defendant  the  said  plaintiff  came  upon 
the  said  nnlighted  trolley  car. 

In  the  second  count  It  Is  charged  that  the 
said  defendant  carelessly  and  negligently 
suffered  and  permitted  a  certain  car  to  re- 
main standing  on  its  railway  tracks  with- 
out any  notice  or  warning  being  given  to  the 
plaintiff. 

In  the  third  count  It  is  averred  that  the 
defendant  carelessly  and  negligently  permit- 
ted its  said  trolley  car  ahead  of  the  one  on 
which  the  plalntfff  was  working  to  be  then 
and  there  operated  with  a  trolley  pole  which 
was  bent  and. crooked  and  thereby  rendered 
liable  to  get  off  of  the  trolley  wire  which 
supplied  the  electric  current 

|11  It  Is  agreed  by  and  between  the  par* 
ties  to  the  action,  that  the  defendant  com- 
pany was   running  and  operating  the  two 
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cars  which  were  In  this  rear-end  collision; 
that  those  cars  were  trolley  oars,  .operated 
by  electricity;  that  the  defendant  company 
had  the  legal  right  to  operate  those  cars  on 
the  tracks  at  the  time  and  place  that  the 
accident'  happened. 

Such  facts,  therefore,  being  agreed  to,  or 
admitted,  were  not  required  to  be  proved. 

1 2]  We  have  been  requested  by  the  de- 
fendant to  direct  yon  to  return  a  verdict  in 
Its  favor.  This  we  decline  to  do  becanse  we 
think  the  case  should  be  submitted  to  you 
lor  your  decision  upon  the  evidence,  apply- 
ing thereto  the  law  as  we  shall  declare  it 
The  testimony,  as  well  as  the  credibility 
of  the  witnesses,  are  for  the  Jury,  and  not 
for  the  court,  to  determine. 

1 3]  The  relation  existing  between  the  de- 
fendant company  and  the  plaintiff  at  the 
time  of  the  accident  was  that  of  master  and 
servant,  and  the  primary  duty  Imposed  up- 
on the  defendant  towards  the  plaintiff  in 
the  course  of  his  employment,  by  reason  of 
this  relation,  was  to  furnish  him  reasonably 
safe  and  proper  appliances  and  equipment 
with  which  to  operate  his  car,  and  to  keep 
and  maintain  such  appliances  and  equip- 
ment in  a  reasonably  safe  condition.  But 
this  court  has  repeatedly  held  that  the  ap- 
pliances and  equipment  used  need  not  be  of 
the  safest,  best,  nor  of  the  most  improved 
kind.  It  Is  suffldent  If  they  be  reasonably 
safe  and  adapted  to  the  purpose  of  the  em- 
ployment or  work  required. 

[4,  S]  If  the  master  falls  to  observe  this 
mle  of  law  and  injury  results  to  his  serv- 
ant from  such  failure,  he  becomes  liable 
therefor  on  the  ground  of  negligence.  The 
servant  assumes  no  risk  whatever  as  to 
these  primary  duties,  but  he  does  assume  all 
the  ordinary  risks  incident  to  his  employ- 
ment, such  as  are  patent,  seen  and  known, 
or  which  may  be  seen  and  known  by  the  or- 
dinary use  of  his  senses.  And  he  is  requir- 
ed to  exercise  due  care  and  caution  in  the 
course  of  his  employment  to  avoid  danger 
and  injuries;  for  the  master  having  per- 
formed the  primary  duties  required  of  him, 
is  not  an  Insurer  of  the  safety  of  his  serv- 
ant 

[I]  If  the  defendant  company  exercised 
reasonable  care  in  the  inspection  of  the  ap- 
pliances required  for  the  proper  running 
and  operation  of  the  car,  and  such  applianc- 
es were  in  reasonably  good  working  condi- 
tion when  last  Inspected  before  the  accident 
and  any  defect  in  said  appliances  was  not 
discovered  in  time  to  reasonably  permit  the 
defendant  to  repair  the  same  or  supply  oth- 
ers In  their  place,  or  to  discontinue  the  op- 
eration of  the  car,  the  existence  of  the  de- 
fects complained  of  would  not  constitute 
n^ligence  on  the  part  of  the  defendant 

[7]  It  ia  the  duty  of  a  motorman  in  op- 
erating a  railway  car  to  exercise  reasonable 
care  and  caution  for  the  protection  of  hlm- 
•elf  as  well  as  his  passengers.    And  to  this 


end  he  should  carefully  look  out  for  obstruc- 
tions that  may  be  seen  on  the  track.  If  by 
a  reasonable  use  of  his  senses  the  plaintiff 
could  have  seen  the  car  ahead  of  him  in 
time  to  have  averted  the  collision  he  cannot 
recover. 

If  a  motorman  has  knowledge  of  the  ex- 
istence of  any  obstruction  or  danger  on  the 
track,  or  if  he  has  warning  or  Information 
from  which  the  existence  of  such  danger 
could  be  reasonably  anticipated  or  appre- 
hended, he  is  put  upon  his  guard,  and  it  is 
his  duty  to  exercise  a  greater  degree  of  care 
in  running  bis  car,  in  looking  out  for  the 
obstruction  or  danger,  and  to  take  all  such 
precautions  to  avoid  injury  therefrom  as 
an  ordinarily  prudent  person  would  take  un- 
der such  conditions. 

[I]  A  servant  cannot  recover '  from  the 
master  for  injuries  caused  by  the  negligence 
of  a  fellow  servant  in  the  selection  of  whom 
the  master  had  used  due  diligence. 

It  is  not  denied  that  the  plaintiff  and  the 
conductor  of  the  car  with  which  he  collided 
were  fellow  servants.  Therefore,  if  you  be- 
lieve that  the  plaintUT's  injuries  were  caused 
solely  by  the  carelessbess  or  negligence  of 
said  conductor  your  verdict  should  be  in 
favor  of  the  defendant 

[I]  The  general  rule  upon  the  subject  is 
that  be  who  engages  in  the  onployment  of 
another  for  the  performance  of  specific  du- 
ties for  compensation  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils  inci- 
dent to  the  performance  of  such  service, 
which  Includes  the  carelessness  and  negli- 
gence of  fellow  servants,  that  is,  of  those 
who  are  In  the  same  employment 

Where  a  master  uses  diligence  in  the  se- 
lection of  capable  and  trustworthy  servants, 
and  furnishes  them  with  suitable  means  to 
perform  the  service  In  which  he  employs 
them,  he  is  not  answerable  to  one  of  these 
for  an  injury  received  by  him  in  conse- 
quence of  the  carelessness  of  another  while 
both  were  engaged  in  the  same  service. 
Wheatley  v.  P.,  W.  A  B.  R.  R.  Co.,  1  Marv. 
305,  80  Ati.  660. 

[10]  The  voluntary  intoxication  of  the  per- 
son injured,  when  proved,  may  be  consid- 
ered by  the  Jury  in  determining  whether 
such  person  at  the  time  of  the  accident  was 
taking  snch  care  for  his  safety  as  is  required 
of  a  reasonably  prudent  man  under  the  dr^ 
cumstances.  But  to  consider  this  question 
of  intoxication  at  all,  the  Jury  should  be 
satisfied  from  the  evidence  that  at  the  time 
of  the  accident  the  plaintiff  was  Intoxicated, 
and  that  by  snCb  intoxication  he  failed  to 
take  such  reasonable  care  for  his  safety  as 
the  circumstances  required. 

[II]  This  action,  as  you  doubtless  under- 
stand, is  based  upon  the  alleged  negligence 
of  the  defendant.  The  burden  of  proving 
such  negligence  is  cast  upon  the  plaintiff,  and 
It  must  be  proved  to  your  latlsfactlon  by  a 
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preponderance  of  the  evidence,  for  negligence 
is  never  presumed.  Whether  there  was  any 
negligence  at  the  time  of  the  accident,  and 
whose,  must  be  determined  by  you  from  the 
evidence,  under  all  the  facts  and  circum- 
stances detailed  by  the  witnesses. 

[12]  Negligence,  in  a  legal  sense,  has  been 
defined  to  be  the  failure  to  observe  for  the 
protection  of  the  interests  of  another  person, 
that  degree  of  care,  precaution  and  vigi- 
lance which  the  circumstances  Justly  de- 
mand, whereby  such  other  person  suffers  in- 
jury. 

[IS]  It  is  contended  by  the  defendant  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence at  the  time  of  the  accident ;  that  is 
to  say,  that  the  Injuries  received  by  the 
plaintiff  were  caused  by  his  own  negligence, 
or  his  own  negligence  contributed  to  the 
accident  from  which  they  resulted.  If  you 
believe  this  to  be  true  your  verdict  should 
be  in  favor  of  the  defendant  because  it  Is 
the  law  that  if  a  person  is  injured  he  can- 
not recover  damages  therefor  if  it  is  shown 
that  bis  own  negligence  contributed  proxi- 
mately thereto. 

If,  therefore^  you  believe  from  the  testi- 
mony that  the  plaintiff  saw,  or  by  the  exer- 
cise of  reasonable  care  and  caution  could 
have  seen  the  car  ahead  of  him,  or  known 
of  its  proximity  In  time  to  have  avoided 
the  collision,  but  did  not  do  so,  anQ  for 
that  reason  the  accident  happened,  be  con- 
tributed to  his  own  injuries,  and  cannot  re- 
cover even  though  the  defendant  was  guUty 
of  some  negligence. 

[14]  In  conclusion,  gentlemen,  we  say,  that 
if  you  are  satisfied  from  the  preponderance 
or  weight  of  the  evidence  that  the  plaintiff's 
injuries  were  caused  by  the  negligence  of  the 
defendant  in  failing  to  perform  some  duty  it 
was  required  by  the  law  to  perform,  and  are 
also  satisfied  that  the  plaintiff  was  not  him- 
self guilty  of  contributory  negligence  which 
proximately  contributed  to  his  injuries,  your 
verdict  should  be  in  favor  of  the  plaintiff, 
and  for  such  an  amount  as  you  believe  from 
the  testimony  would  reasonably  compen- 
sate him  for  his  pain  and  suffering  caused 
by  the  negligence  of  the  defendant,  and  also 
for  any  loss  of  wages  suffered  by  him  in  the 
past,  as  well  as  for  any  impairment  of 
ability  to  earn  a  living  in  the  future,  as 
may  be  shown  to  be  the  result  of  the  defend- 
ant's negligence. 

If,  however,  you  believe  the  Injuries  com- 
plained of  were  not  caused  by  the  defend- 
ant's negligence,  or  that  they  were  caused 
solely  by  the  negligence  of  a  fellow  servant, 
or  if  you  believe  the  plaintiff's  own  negli- 
gence contributed  proximately  to  his  inju- 
ries, your  verdict  should  be  in  favor  of  the 
defendant 

Verdict  for  plaintiff  for  $550. 
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(Superior  Court  of  Delaware.    New  Castle. 
March  21, 1911.) 

1.  Tbiai,  iU  139,  140*)— Province  of  Cousi 

AND  JUBT— CRBDIBILriY  OF  WITNESSES. 

The  evidence  and  the  credibility  of  witness- 
es is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  {{  332-335;    Dec.  Dig.  U  139,  140.»] 

2.  Street  Railroads  (|  111*)— Action  for 
Injuries— Issues,   Pboof,   and  Variance. 

Where  plaintiff,  in  an  action  against  a 
street  railroad  for  personal  injuries,  alleges  that 
such  injuries  were  caused  by  being  struck  by 
defendant's  car,  be  can  recover  only  on  proof 
of  the  facts  alleged. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  226;    Dec.  Dig.  |  111.*] 

3.  Street  Railroads  (§  93*)— Injuries  to 
Persons  on  Track — Neolioence. 

The  measure  of  a  motorman's  duty  as  to 
persons  on  a  tracli  is  what  a  reasonably  pru- 
dent and  careful  man  would  do  under  like  cir- 
cumstances; and  where  a  motorman,  as  soon  as 
he  saw  a  person  on  the  track,  began  to  sound 
the  gong,  applied  the  brakes,  and  took  reason- 
able care  to  avoid  striking  and  injuring  such 
person,  though  the  car  was  not  stopped,  the 
defendant  road  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  ||  195-200;   Dec.  Dig.  {  93.*] 

4.  Street  Railroads  (S  98*)  — Injuries  to 
Persons  on  Track— Gontributobt  Nbou- 
OENCB  OF  Person  Injured. 

A  person  injured  on  a  street  railroad  track 
cannot  recover  damages  therefor,  if  it  is  shown 
that  his  own  negligence  contributed  proximately 
thereto. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  204;    Dec  Dig.  |  98.*] 

6.  Street  Railroads  (|  98*)— Injuries  to 
Person  on  Track — Contbibutort  Neqli- 
OENCE— Seeino  Approaching  Car. 

Where  plaintiff  was  walking  on  the  track, 
and  saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  an  approaching  car  In  time  to 
get  off  the  track  and  avoid  injury,  but  did  not 
do  80,  and  was  struck  by  the  car,  he  contributes 
to  his  own  injury,  and  cannot  recover  in  an  ac- 
tion for  injuries,  although  defendant  was  also 
guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  204-209;  Dec.  Dig.  {  98.*] 

6.  Street  Railroads  (!  98*)  —  Injuries  to 
IPebsonb  on  Track— Walking  on  Track. 

It  is  not  of  itself  negligence  for  a  person  to 
walk  on  the  track  of  a  street  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |!  204-209;  Dec.  Dig.  |  98.*] 

7.  Street  Railroads  (|  85*)  —  Operation — 
Right  of  Way  Upon  Tracks. 

A  pedestrian  has  a  right  to  use  a  street 
railroad  track;  but  the  street  car  company  has 
a  superior  right  to  use  all  that  portion  of  the 
street  included  within  the  lines  of  its  track. 
Its  superior  right  is  necessarily  so,  as  its  cars 
can  travel  only  in  that  track,  and  others  must 
get  out  of  their  way,  if  they  can  do  so. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  193,  195;   Dec.  Dig.  {  85.*] 

8.  Street  Railroads  (i  98*)  —  Injuries  to 
Persons  on  Tback — Contributobt  Negli- 
gence. 

Where  a  street  railroad  track  is  obstructed 
by  banks  of  snow  on  the  side  of  the  track,  so 
as  to  make  it  more  dangerous  on  that  account 
a  person  walking  on  the  track   is  required  to 
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exerdfw  a  correspondingly  greater  degree  of  care 
to  avoid  being  injured. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fl  204-208 ;  ttec  Dig.  1 98.*] 
9l  Stbeet    Railboadb    (8    93*)  — Injuet    to 

Pkbsonb  on  Track— Duty  on  Sebiro  Pes- 

BOIt  ON  Tkaok. 

While  the  motorman  of  a  street  railroad 
ear  should  at  all  times  exercise  reasonable  care 
in  the  operation  of  the  car,  have  it  under  prop- 
er control,  and  slow  up  or  stop  whenever  nec- 
casaiy  to  avcHd  accident,  he  htu  a  right  to  pre- 
•ame  that  a  person  on  the  track  will  act  as  a 
reasonably  prudent  person  would  act  to  avoid 
injury,  and  the  mere  fact  that  the  car  ia  not 
•topped  ia  not  of  itself  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  195-200;  Dec.  Dig.  |  93.*] 

10.  Nbouoxnob   (f  1*)— iNatubc  and   Blk- 

MXNTS. 

"Negligence"  is  the  Ia(±  vt  want  of  ordi- 
nary care. 

[ESd.  Note.— For  other  cases,  see  Negligence, 
Cent  IMg.  I  1 :   Dec.  IMg.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  4743-1763;  toI.  8,  pp.  7729-7731.] 

11.  Neoljoxncb  (I  121*)— AciioNB— Pantncp- 

TION    AND   BnSDEN   OF   PSOOF. 

Negligence  is  never  presumed,  bat  mnst  be 
proved,  and  the  harden  w  proving  it  rests  upon 
the  party  alleging  it 

[E2d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  217;  Dec.  Dig.  f  121.*] 

12.  Dakages  (I  OS*)— Injuries  to  Person- 
EsiTiLATiNa  Dahaobs  in  Generai,. 

Damages  for  personal  injuries  may  be 
awarded  for  ■oeh  amount  as  will  reasonably 
compensate  the  person  injured  for  any  expense 
incurred  in  treating  the  injury,  and  for  bodily 
pain  and  snlfering  caused  by  defendant's  ne|]i-. 
gence,  and  also  for  any  loss  of  wages  suffered 
In  the  past  and  for  any  impairment  of  ability 
to  earn  a  living  in  the  fnture,  as  may  be  shown 
to  be  the  result  of  such  injury. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  222-229;   Dec.  Dig.  i  95.*] 

IS.  Street  Railroads  ({  114*)— Action  for 
iNjiTBiES— Preponderance  of  Evidence. 
In  a  civil  action  for  personal  injuries  al- 
leged to  have  been  causea  by  the  defendant's 
negligence,  the  jury  must  be  governed  by  the 
weight  of  the  evidence,  and  render  their  verdict 
according  to  the  side  on  which  the  evidence  pre- 
ponderates. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  239-250;  Dec.  Dig.  I  114.*] 

14.  Triai.  (I  306*)— Deliberation  of  Jury- 
Conflicting  Evidence. 

Where  the  evidence  is  conflicting,  the  jury 
should  reconcile  it  if  they  can  do  so. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  731,  742:   Dec  Dig.  |  306.*] 

15.  Evidence  (|  688*)— Weight  and  Suffi- 
cienct  —  cbicdibiutt  of  witnebsbs  in 
General. 

In  determining  the  credibility  of  witnesses, 
the  Jury  should  give  credit  to  those  who,  under 
•11  the  circumstances,  seem  most  worthy  of 
credit,  taking  into  consideration  their  fairness, 
their  interest,  their  opportunities  of  knowing 
the  things  of  which  they  speak,  and  any  other 
circnmstanoe  which  may  assist  in  determining 
the  credit  to  be  given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  |  2437;   Dec.  Dig.  {  688.*] 

Action  by  Lydla  A.  ToblaB  against  the 
Peoide's  Railway  Company,  a  corporation  of 
fbe  state  of  Delaware,  to  recover  damages 


for  personal  Injuries  aHeged  to  liave  been 
occasioned  by  the  negligence  of  the  defend- 
ant   Verdict  for  defendant 

Argued  before  PBNNBWILL,  O.  J.,  and 
CONRAD  and  RICE,  JJ; 

Caleb  B.  Bnrdienal  and  Sylvester  D.  Town- 
send,  Jr.,  for  plaintiff.  Robert  H.  Richards, 
for  defendant 

PBNNEWILL,  C.  J.  (Charging  the  Jnry). 
Gentlem^i  of  the  Jury:  This  is  an  action 
brought  by  the  plaintiff  against  the  defendant 
company  to  recover  damages  for  personal  iO' 
Juries  alleged  to  have  been  sustained  by  her 
as  the  result  of  the  defendant's  negligence  in 
so  mnnlng  and  operating  one  of  Its  cars  on 
its  railway  between  King  and  French  streets 
In  this  clt7  on  the  17th  day  of  January,  1910, 
that  she  was  struck  by  said  car  and  Injured. 

The  plaintiff  dalms:  That  between  6  and 
7  o'clock  in  the  morning  of  the  day  stated 
while  going  to  her  work  she  was,  on  account 
of  the  slippery  condition  of  the  sidewalks 
and  the  steep  descent  of  the  street,  walking 
between  the  car  tracks.  That  she  had  .start- 
ed from  Seventh  and  French  streets,  and  al- 
though she  looked  for  an  approaching  car 
she  saw  none  until  she  was  about  halfway  of 
the  blo<^  towards  King  street,  when  a  car 
appeared  at  the  brow  of  the  hill  at  Seventh 
and  King  streets  coming  towards  her.  That 
it  was  not  possible  because  of  the  steep  grade 
to  see  the  car  nntll  It  almost  reaclied  snch 
point  That  she  endeavored,  when  she  saw 
the  car,  to  get  off  the  track,  but  the  snow 
along  the  sides  of  the  track  was  so  high  and 
hard  she  ooold  not  qnlckly  extricate  herself 
from  danger.  That  the  motorman  twice 
ordered  her  to  get  out  of  the  way,  bat  did  not 
stop  the  car  and  continued  running  it  until 
she  was  struck,  when  the  car  stopped. 

In  the  first  count  It  Is  averred  that  the  de- 
fendant negligently  placed,  suffered  and  per- 
mitted large  banks  of  snow  to  lay  or  accn- 
mulate  along  the  side  of  said  street  car 
track,  and  negligently  ran  said  car  Into  and 
against  the  plaintiff  while  she  was  endeavor- 
ing to  climb  over  the  bank  of  snow  or  obetru<s 
tlon  and  out  of  the  way  of  the  car. 

In  the  second  count  it  Is  charged  that  the 
defendant  negligently  omitted  to  give  reason- 
able notice  of  the  approach  of  said  car  in 
time  for  her  to  avoid  being  struck. 

In  the  third  count  the  plaintiff  avers  that 
the  defendant  negligently  omitted  and  failed  . 
to  control  and  manage  the  said  car  so  as  to 
stop  it  before  It  reached,  struck  and  ran  Into 
her. 

In  the  fourth  count  the  plaintiff  alleges 
that  the  defendant  did  unlawfolly,  wantonly, 
maliciously  and  willfully  run  the  car  Into 
and  against  her. 

Such  are  the  acts  of  negligence  averred, 
and  relied  uiwn,  by  the  plaintiff  in  this  ac- 
tion. 

We  say  to  yon,  gentlemen,  that  the  court 
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are  dearly  of  the  opinion  that  tbe  plaintiff 
has  not  produced  any  evidence  to  sustain 
tbe  first,  second  and  fourth  counts  of  her 
declaration,  and  you  are  not  to  consider, 
therefore,  any  of  those  three  counts.  That  is 
to  say,  you  are  not  to  consider  the  allegation 
in  the  first  count  that  the  defendant  was  neg- 
ligent in  permitting  hanks  of  snow  to  lay 
along  side  of  the  track,  or  the  allegation  in 
the  second  count,  that  the  defendant  was 
negligent  in  omitting  to  give  reasonable  no- 
tice of  the  approach  of  the  car,  or  the  alle- 
gation in  the  fourth  count  that  the  defend- 
ant wantonly,  maliciously  and  willfully  ran 
the  car  into  and  against  the  plaintiff. 

The  only  alleged -act  of  negligence,  there- 
fore, which  yon  are  to  consider  and  deter- 
mine, is  that  contained  in  the  third  count, 
Tiz.:  Whether  the  defendant  negligently 
omitted  and  failed  to  control  and  manage  the 
car  so  as  to  stop  it  before  it  stmck  tbe  plain- 
tiff. 

[1]  The  defendant  has  requested  the  court 
to  direct  you  to  return  a  verdict  In  its  favor. 
This  twe  decline  to  do  because  we  think  the 
case  should  be  submitted  to  you  for  your  de- 
termination upon  the  evidence  you  have 
heard  from  the  witnesses  and  the  law  as  the 
court  shall  declare  It  The  evidence,  and 
the  credibility  of  the  witnesses,  is  for  the  de- 
termination of  the  Jury  and  not  the  court 

The  defendant  insists  that  the  plaintiff 
should  not  recover  for  two  reasons:  Mrst, 
because  the  defendant  was  not  gnllty  of  any 
negligence ;  and,  second,  because  the  plaintiff 
was  guilty  of  contributory  negligence.     • 

It  is  contended  by  the  defendant  that  the 
plaintiff  was  not  struck  Hy  the  car  at  all, 
but  on  the  contrary  she  had  gotten  off  the 
track  a  sufficient  distance  for  the  car  to  pass 
her,  and  fell  upon  the  snow  just  as  the  front 
part  of  the  car  was  slowly  passing  her. 

[2]  If  you  believe  this  to  be  true,  of  course 
your  verdict  should  be  in  favor  of  the  de- 
fendant, because  In  order  to  recover  at  all 
It  Is  necessary  for  the  plaintiff  to  prove 
that  the  injuries  complained  of  were  caused 
as  she  has  alleged  in  her  declaration;  that  Is, 
from  being  struck  by  the  car. 

[3]  It  Is  claimed  by  the  defendant  that  the 
motorman  ordered  the  plaintiff  to  get  off 
the  track,  and  even  stopped  the  car  until 
she  got  off  safely.  If  yon  believe  this  to 
be  true  your  verdict  should  be  in  favor  of 
the  defendant.  It  is  further  claimed  by 
the  defendant,  that  even  if  the  car  was  not 
stopped  before  it  reached  the  plaintiff,  the 
motorman,  nevertheless,  as  soon  as  he  saw 
the  plaintiff  began  to  sound  his  gong,  ap- 
plied the  brakes,  and  did  everything  that  a 
reasonably  prudent  man  would  have  done  un- 
der like  circumstances  to  avoid  striking  and 
injuring  the  plaintiff.  If  you  believe  this  to 
be  true  your  verdict  should  be  in  favor  of  the 
defendant  because  the  measure  of  the  motor- 
man's  duty  was  what  a  reasonably  prudent 
and  careful  man  would  have  done  under  like 
drcamstances. 


[4]  It  is  contended  by  the  defendant  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence at  the  time  of  the  alleged  accident 
That  is  to  say,  if  the  plaintiff  was  struck 
and  Injured  by  tbe  car  it  was  her  own  negli- 
gence, or  want  of  care,  that  caused  it,  or 
contributed  to  it  If  you  believe  this  to  be 
true  your  verdict  should  be  in  favor  of  the 
defendant  because  it  is  the  law  that  if  a 
person  is  injured  he  cannot  recover  damages 
therefor  if  It  is  shown  that  his  own  negli- 
gence contributed  proximately  thereto. 

[6]  If,  therefore,  you  believe  from  the 
testimony  that  the  plaintiff  saw,  or  by  the 
exercise  of  reasonable  care  and  caution, 
could  have  seen  the  approaching  car  in  time 
to  get  off  the  track  and  avoid  being  Injured, 
but  did  not  do  so,  and  for  that  reason  was 
struck,  she  contributed  to  her  own  injury, 
and  cannot  recover  even  though  the  defend- 
ant was  also  guilty  of  negligence. 

[I,  7]  It  was  not  in  Itself  negligence  for 
the  plaintiff  to  travel  on  the  line  of  the  car 
track,  for  both  tbe  plaintiff  and  the  defend- 
ant had  a  right  to  the  use  of  the  street,  ex- 
ercising reasonable  and  proper  diligence  In 
doing  so.  But  the  defendant  company  had  a 
superior  right  to  use  all  that  portion  of  the 
street  Included  within  the  lines  of  its  track, 
and  within  those  lines  it  must  not  be  unnec- 
essarily Interfered  with  or  Impeded.  Such 
superior  right,  however,  does  not  give  the 
railway  company  the  right  either  carelessly 
or  recklessly  to  injure  others;  it  is  simply 
that  It  has  a  superior  right,  and  necessarily 
so,  as  Its  cars  can  travel  only  in  that  track, 
and  others  must  get  out  of  their  way  if  they 
can  do  so. 

[I]  A  railway  track  is  always  a  place  of 
danger  for  a  pedestrian,  and  if  the  sides  of 
the  track  are  so  obstructed  by  banks  of 
snow,  or  other  objects,  as  to  make  it  difficult 
for  the  traveler  on  foot  to  get  off  the  track 
when  a  car  approaches,  It  is  a  place  "of  great- 
er danger  on  tliat  account,  and  a  correspond- 
ingly greater  degree  of  care,  diligence  and 
circumspection  is  required  on  the  part  of 
the  traveler  to  avoid  l>elng  Injured. 

[9]  While  the  motorman  should  at  nil 
times  exercise  proper  and  reasonable  care  in 
the  operation  of  his  car,  have  it  under  prop- 
er control  and  slow  up  or  stop  whenever 
necessary,  in  order  to  avoid  accident,  he 
has  a  right  to  presume  that  a  person  on  the 
track  will  act  as  a  reasonably  prudent  per- 
son would  act  to  avoid  being  injured. 

The  mere  fact  that  the  car  was  not  stop- 
ped is  not  in  itself  negligence.  It  is  neces- 
sary that  the  conditions  and  circumstanceB 
should  have  been  such  at  the  time  as  to  in- 
duce or  cause  a  reasonably  careful  and  pru- 
dent man  to  stop  the  car,  if  by  the  exercise 
of  due  care  it  could  be  stopped  whUe  de- 
scending such  a  downvrard  grade  as  existed 
at  the  place  of  the  alleged  collision. 

[16-121  This  action  Is  based  upon  negli- 
gence, which  is  the  lack,  or  want  of  ordinary 
care.     Negligence    Is    never   presumed.      U 
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must  be  proreA,  and  tbe  burden  of  proving  It 
rests  npon  the  plaintiff.  If  70U  are  satisfied 
by  the  preponderance  and  weight  of  the  evi- 
dence that  the  plaintiff  was  Injured,  and 
that  such  Injury  was  caused  hy  the  negli- 
gence of  the  defendant  and  are  also  satlafled 
that  the  plaintiff  was  not  guilty  of  any  neg- 
ligence on  her  part  that  contributed  proxi- 
mately to  her  injury,  your  verdict  should  be 
In  favor  of  the  plaintiff,  and  for  such  an 
amount  as  would  reasonably  compensate  her 
for  any  expenses  incurred  In  treating  her 
Injuries,  and  for  her  bodily  pain,  and  suf- 
fering caused  by  the  negligence  of  the  de- 
fendant, and  also  for  any  loss  of  wages  suf- 
fered by  her  in  the  past,  as  well  as  for  any 
Impairment  of  ability  to  earn  a  living  in  the 
future,  as  may  be  shown  to  be  the  result  of 
the  defendant's  negligence. 

But  if  yon  are  not  satisfied  that  the  plain- 
tiff's Injury  was  caused  by  the  defendant's 
negligence^  and  believe  that  the  motorman 
of  tbe  car  at  the  time  of  the  alleged  accident 
did  all  that  could  be  reasonably  required  of 
hl!s,  and  all  that  a  reasonably  prudent  and 
careful  man  would  have  done  under  the  cir- 
cumstances, your  verdict  should  be  In  favor 
of  the  defendant.  Or  if  you  believe  that  the 
plalntlfTs  own  negligence,  or  want  of  care, 
contributed  proximately  to  her  Injuries,  your 
verdict  should  be  in  favor  of  the  defendant 

[1 3]  The  case  is  now  before  you.  gentlemen, 
for  your  decision  upon  the  evidence  and  the 
law  as  we  have  stated  It  In  considering  the 
evidence  you  are  to  be  governed  by  the  pre- 
ponderance of  proof.  In  civil  cases  the  Jury 
must  be  governed  by  the  weight  of  the  evi- 
dence, and  render  their  verdict  according  as 
in  their  judgment  the  evidence  preponder- 
ates. 

[14,  m  Whenever  the  evidence  Is  conflict- 
ing the  Jury  should  reconcile  It  if  they  can, 
but  if  they  cannot  do  so  they  should  give 
credit  to  those  witnesses  whp  under  all  the 
circumstances  seem  most  worthy  of  credit 
taking  into  consideration  their  fairness, 
their  interest,  their  opportunities  of  know- 
ing tbe  things  of  which  they  speak,  and  any 
other  fact  or  circumstance  that  may  assist 
In  rightfully  and  properly  measuring  the 
credit  to  be  given. 

Verdict  for  defendant 


(«1  Fa.  n) 

In  re  SHEAFF'S  BSTATB. 

<Snpieme  Court  of  Pennsylvania.    April  10, 

1911.) 

L  Wnxa  a  ess*)— CoNSTBUonoN— TiBMiNA- 
now  or  Trust  jETstatx. 

Testator  directed  his  ezecuton  a  pay  a  cer- 
tain sum  to  his  wife  annually  out  of  rents  of 
•peeifled  veal  estate  ontil  it  was  sold,  when  a 
sufficient  sum  was  to  be  set  aside  to  produce  the 
annuity  to  the  wife.  The  executors  sold  the  real 
estate  and  invested  the  proceeds  in  other  real  es- 
tate, taUng  title  in  the  name  of  one  executor, 
who  executed  a  deed  of  trust  declaring  that  she 


held  tbe  property  to  secure  &t  annuity,  and, 
after  the  death  of  the  widow,  for  the  use  of  the 
residuary  devisee.  Under  the  will  the  securities 
for  raising  the  annuity  were  given  to  testator's 
children,  after  tbe  death  of  the  widow.  Held, 
that  the  trust  ended  immediately  on  the  death 
of  the  widow,  and  on  the  subsequent  death  of 
the  trustee  a  substituted  trustee  will  not  be  ap- 
pointed. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent 
Dig.  SS  1631-1637;   Dec.  Dig.  {  686.*] 
2.  Tbosts  (I  284*)— Tkkhination  ofEbtaxb— 

Title  or  Risiduaby  Devisee.     ■ 

Where  a  trust  in  real  estate  terminates  un- 
der the  terms  of  a  will  on  the  death  of  the  life 
tenant,  no  formal  conveyance  from  the  trustee  is 
required  to  vest  the  legal  title  in  tbe  residuary 
devisees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  405;    Dec.  Dig.  (  284.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  estate  of  George 
Sheaff.  From  a  decree  appointing  a  trustee, 
John  D.  Sheaff  appeals.    Reversed. 

Argued  before  PELL,  O.  J.,  and  BROWN, 
MBSTEEZAT,  POTTER,  and  MOSCHZIS- 
KER,  JJ. 

Horace  M.  Rumsey,  for  appellant  Ell 
Kirk  Price,  for  appellees. 

MESTBE21A.T,  J.  By  Us  wUl,  George 
Sheaff  directed  his  executors  to  pay  his  wife 
$3,000  per  annum  out  of  tbe  rents  of  bis 
Black  Bear  estate  until  tbe  property  was 
sold,  when  a  sufficient  amount  of  tbe  pur- 
chase money  was  to  I>e  Invested  by  the  ex- 
ecutors in  some  good  security  or  securities 
which  would  produce  that  sum.  The  residue 
of  the  purchase  money  was  directed  to  be 
divided  among  his  six  children.  If  the  prop- 
ert7  was  not  sold  during  the  life  of  his  wife^ 
be  'devised  it  to  his  children  at  her  death. 
The  will  then  provides:  "That  the  said  se- 
curity or  securities  for  raising  tbe  said  an- 
nual sum  of  three  thousand  dollars,  after 
the  decease  of  my  said  wife  shall  go  to  and 
be  divided  share  and  share  alike  among" 
his  children. 

Under  the  authority  contained  in  the  will, 
the  Black  Bear  estate  was  sold  by  the  ex- 
ecutors during  the  lifetime  of  tbe  widow. 
To  secure  to  her  the  payment  of  tbe  $3,000 
per  annum,  the  property  at  the  southeast 
corner  of  Twenty-Third  and  Ludlow  streets, 
Philadelphia,  was  purchased  at  tbe  price  of 
$10,000,  which  was  paid  by  the  executors. 
Title  was  taken  in  the  name  of  Ellen  Sheaff, 
a  daughter,  and  one  .of  the  executors  of  the 
testator,  who,  on  July  11,  1859,  executed  a 
declaration  of  trust  in  tbe  following  words: 
"I  do  hold  the  said  indenture  and  the  prem- 
ises at  the  comer  of  Twenty-Third  and  Bar- 
ker streets,  thereby  conveyed  for  the  sole 
use  and  behoof  of  .the  estate  of  George 
Sheaff, .  deceased,  the  whole  amount  of  th« 
purchase  money,  namely, .  ten .  thousand  dol- 
lars, having  been  paid  by  the  executors  of 
the  said  George  Sheaff,  and  tbe  proceeds  of 
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the  said  iHremlses  wben  sold,  and  tbe  Is- 
sues and.  profits  thereof  until  then,  to  be 
beld  by  me,  in  trust,  to  secure  in  tbe  first 
place,  the  sum  of  three  thousand  dollars  an- 
nually to  Mrs.  A.  C.  Sheaff  during  her  life, 
and  after  her  decease  for  the  use  and  behoof 
of  the  residuary  devisees  under  the  will  of 
tbe  said  George  Sheaff,  deceased." 

The  widow  died  in  January,  1865.  Ellen 
Sheaff,  the  trustee,  held  title  to  the  property 
until  her  death  in  February,  1909.  The  $3,- 
000  derived  from  the  revenues  of  the  trust 
estate  were  paid  annually  to  the  widow  dur- 
ing her  lifetime. 

Ellen  F.  Gregg  presented  a  petition  to  the 
court  below,  on  June  28,  1910,  praying  for 
the  appointment  of  a  trustee  in  place  of  El- 
len Sheaff,  deceased,  "to  execute  the  trusts" 
under  tbe  declaration  of  trust.  John  D. 
Sheaff,  one  of  the  residuary  devisees,  filed 
an  answer,  in  which  be  alleged  that  the 
trust  had  terminated  upon  the  death  of  the 
widow,  and  therefore  there  were  no  active 
duties  to  be  performed  by  a  trustee;  that 
the  trust  was  executed  and  the  appointment 
of  a  substituted  trustee  was  unnecessary  and 
wonld  accomplish  no  purpose.  The  court 
below  granted  the  prayer  of  the  petition 
and  appointed  a  tmstee.  John  D.  Sheaff  has 
appealed. 

[1]  The  right  of  the  residuary  devisees  to 
tbe  property  In  question  does  not  depend 
on  the  declaration  of  trust.  That  was  creat- 
ed as  a  means  to  an  end.  The  will  of  George 
Sheaff  fixes  the  status  of  the  property  and 
determines  the  parties  entitled  thereto.  Pur- 
suant to  authority  contained  in  the  will,  tbe 
executors  sold  the  Black  Bear  estate  before 
the  widow's  death,  and  invested  a  part  of 
the  proceeds  to  secure  the  widow's  annual 
income.  They  made  the  investment  by  pur- 
chasing the  Twenty-Third  and  Ludlow 
streets  property,  and  the  declaration  of  trust 
so  declares.  This  was  the  "security"  pur- 
chased In  pursuance  of  the  provisions  of  tbe 
will,  for  tbe  purpose  of  raising  tbe  widow's 
annual  payments.  As  long  as  she  lived,  the 
trust  was  an  active  one.  The  trustee  had 
control  of  tbe  property  and  collected  the 
rents  and  paid  therefrom  $3,000  annually  to 
tbe  widow.  At  her  death  the  will  made  spe- 
cific provision  as  to  the  disposition  of  this 
Investment  It  provides :  "I  do  further  pro- 
vide that  the  said  security  or  securities  for 
raising  the  said  annual  sum  of  three  thou- 
sand dollars,  after  the  decease  of  my  said 
wife  shall  go  to  and  be  divided  share  and 
share  alike  among"  bis  six  children.  The 
residuary  devisees,  therefore,  became  enti- 
tled immediately  to  the  property  in  question 
on  the  death  of  the  widow.  It  is  Immaterial 
that  It  is  real  estate  or  Is  held  In  trust 
The  iMirpose  of  the  Investment  was  to  carry 
out  the  piorialons  of  the  will,  and  the  dec- 


laration of  trust  declares  that  tbe  proceeds 
of  the  property  and  the  issues  and  profits 
thereof  are  held  after  -the  widow's  decease 
"for  the  use  and  behoof  of  the  residuary 
devisees  under  the  will  of  the  said  George 
Sheaff,  deceased." 

[2]  It  is  clear  that  the  trust  terminated  on 
the  death  of  the  testator's  vridow.  The  only 
purpose  of  its  creation  was  to  provide  an 
annual  sum  for  her  during  her  lifetime,  and 
wben  that  purpose  was  fulfilled  the  trust 
ceased,  and  the  principal  of  the  investment, 
made  to  accomplish  the  purpose,  went  Im- 
mediately to  the  residuary  devisees.  The 
trustee  was  no  longer  needed  to  protect  and 
preserve  the  estate  for  tbe  cestui  que  tms- 
tent  and  the  will  did  not  direct  that  the 
security  should  be  sold  or  converted  by  the 
trustee;  on  the  contrary,  it  specifically  pro- 
vided that  the  security  should  "go  to  and  be 
divided"  among  the  testator's  six  children. 
Whatever  securities  were  taken,  or  in  what- 
ever form  they  were  taken,  they  belonged 
immediately  to  the  children  on  the  death  of 
Mrs.  Sheaff.  It  follows,  therefore,  that  tbe 
title  to  the  real  estate  In  question  became 
vested  In  the  residuary  devisees  at  the  death 
of  the  widow.  The  terms  of  the  trust  pro- 
duced a  like  effect  The  trust  having  ter- 
minated, the  statute  executed  tbe  use,  and 
tbe  legal  estate  became  vested  In  the  cestui 
que  trustent  The  language  of  Black,  C. 
J.,  in  Rush  y.  Lewis,  21  Pa.  12,  76,  may  be 
applied  here:  "After  the  death  of  Mrs. 
Rush,  the  purposes  of  tbe  trust  were  Satis- 
fied, and  tbe  legal  estate  vested  In  the  cestui 
que  use  by  the  mere  force  of  the  statute.  If 
it  had  not  been  made,  the  duty  of  the  trus- 
tee to  receive  and  pay  over  the  profits  to  the 
first  taker  of  the  beneficial  interest,  they 
never  would  have  had  an  estate  in  it.  This 
reason  ceased  at  her  death  and  so  did  the 
estate." 

It  follows  that  no  formal  conveyance  from 
tbe  trustee  Is  required  to  vest  the  legal  ti- 
tle in  the  residuary  devisees.  Equity  will 
treat  the  conveyance  as  having  been  made. 
"It  does  not  admit  of  a  doubt,"  says  Mit- 
chell, J.,  in  Chamberlain  v.  Maynes,  180  Pa. 
39,  42,  86  AU.  410,  411,  "that  a  court  of 
equity  would  have  decreed  a  conveyance  of 
the  legal  title  to  the  cestui  que  trust,  and 
where  that  is  the  case  the  trust  will  be 
considered  as  executed  without  a  formal 
conveyance  by  the  trustee." 

The  title  to  the  property  being  In  the 
devisees,  there  was  no  occasion  for  the  ap- 
pointment of  a  substituted  trustee  for  any 
purpose.  The  owners  can  sell  and  convey, 
and  the  purchaser  will  take  a  title  free  and 
discharged  of  the  trust 

The  decree  of  the  court  below  Is  reversed, 
and  the  petition  and  all  proceedings  thereon 
are  dismissed  at  the  costs  of  the  appeUees. 
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(SI  Pa.  »9) 

In   !«■  SINNOTT'S   ESTATR 

(Sapicme   Conrt  of  PennsyWania.     AprO   10, 
1911.) 

BZECDTOItS    AND    ADmNIBIBATOBS     (|    496*)— 
COVPKNaATION. 

Where  the  principal  of  an  estate  waa  $2,- 
600,000,  commission  of  2%  per  cent,  is  a  prop- 
er compensation  for  four  individaal  executors, 
where  the  compensation  of  the  fifth  executor,  a 
tmst  company,  was  fixed  by  a  contract  with 
testator  in  his  lifetime  at  1%  per  cent. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  2109-2113; 
Dec.  Dig.  I  496.*] 

Appeal  from  Orphans'  Oonrt,  Montgomery 
Connty. 

In  the  matter  of  Joseph  F.  Sinnott's  Es- 
tate. From  a  decree  sustaining  objections 
to  adjndlcation,  Clinton  B.  Sinnott  appeals. 
Reversed. 

The  material  portion  of  the  adjudication 
of  Solly,  P.  J.,  was  as  follows: 

'^hls  leaves  but  one  question  open.  That 
Is:  IVhat  Is  a  fair  and  reasonable  compensa- 
tion for  the  executors,  other  than  the  Fidel- 
ity Trust  Company?  It  was  agreed  that 
the  testimony  of  Walter  George  Smith,  Esq., 
taken  at  the  audit  of  the  first  account,  should 
be  considered  with  the  same  force  and  ef- 
fect as  if  it  had  been  taken  at  this  audit 
Referring  to  the  adjudication  of  the  first 
account,  I  found  the  followbag  facts: 

"The  death  of  the  testator  caused  a  dos- 
ing down  of  his  vast  business,  because  of 
the  strict  regulation  of  the  United  states 
govemment.  The  distillery  was  closed,  as 
well  as  the  rectifying  departments  at  242 
Soutb  X'ront  street,  In  the  city  of  Philadel- 
phia. In  order  that  the  business  might  be 
resumed,  It  was  necessary  for  the  executors 
to  obtain  license  from  the  court  of  Philadel- 
phia, and  from  the  court  of  Westmoreland 
county.  It  also  became  necessary  for  the 
execntors  to  furnish  large  bonds  to  the  Unit- 
ed States  goyemment.  They  were  required 
to  give  bonds  aggregating  In  amount  about 
$2,500,000,  and,  as  we  understand,  these 
bonds  are  required  to  be  annually  renewed. 
There  were  about  40,000  barrels  of  whisky 
in  the  bonded  warehouses  at  Glbsonton,  and 
30,000  barrels  more  belonging  to  customers. 
The  decedent  had  established  agencies  In  the 
cities  of  New  York  and  Boston.  Expert 
accountants  were  retained  to  examine  the 
books  and  accounts  of  the  decedent's  busi- 
ness, so  that  the  execntors  might  be  prop- 
erly Informed  of  the  situation.  They  retain- 
ed Mr.  John  Sinnott  as  manager,  as  the  tes- 
tator expressly  recommended,  at  a  salary  of 
$15,000  per  year,  and  they  placed  a  Mr.  Daly 
in  charge  of  the  business  at  Qibsonton.  The 
Importance  of  the  business,  the  great  respon- 
sibility resting  upon  the  executors,  their 
positive  duty  to  manage  It  for  the  test  in- 
terests of  the  estate,  called  for  the  best  busi- 
ness Judgment,  and  the  executors  very  prop- 


erly resolved  themselves  Into  a  board  of  di- 
rectors, so  to  speak,  held  regular  meetings, 
kept  full  minutes  of  every  proceeding,  and 
acted  after  full  consultation  and  due  delib- 
eration. There  were  frequent  consultations 
with  the  expert  accountants,  -and  the  man- 
ager, and  those  in  charge  of  the  business  at 
Glbsonton.  The  manager  was  required  to 
furnish  accounts  of  the  business  each  month, 
and  full  detailed  statements  every  three 
months.  There  were  daily  consultations 
with  the  manager,  and  the  executors'  coun- 
sel. Many  dltUcult  questions  arose  day  after 
day,  requiring,  not  only  work  and  labor  to 
solve,  but  also  the  application  of  the  very 
best  business  Judgment  Under  the  laws  of 
the  state  of  Massachusetts,  In  order  that  the 
agency  business  In  the  city  of  Boston  might 
continue,  ancillary  letters  on  the  estate  were 
required.  This  Involved  additional  labor 
and  responsibility. 

"Another  matter  of  grave  concern  arose  out 
of  the  failure  of  the  Real  Estate  Trust  Com- 
pany, of  Philadelphia,  the  surety  upon  the 
bonds  given  by  the  executors  to  the  United 
States.  Immediately  after  the  public  had 
been  informed  of  the  failure  of  the  company. 
United  States  officials  notified  the  executors 
to  file  new  bonds.  This  required  the  exec- 
utors to  find  additional  surety,  and  to  act 
without  delay,  because  failure  to  comply 
with  the  demand  of  Ote  government  would 
have  resulted  in  the  closing  down  of  the 
entire  distilling  business.  I  further  find  the 
second  and  third  accounts  are  confirmatory 
of  the  conservation  of  the  estate  by  the  exec- 
utors; that  the  ezecutorg  performed  a  vast 
amount  of  unusual  and  extraordinary  labor 
Imposed  upon  them  by  the  testator;  a  very 
large  amount  of  money  passed  through  their 
hands,  and  as  the  result  of  their  manage- 
ment of  the  business  a  net  profit  of  over 
$500,000  is  shown.  Practically  all  of  the 
estate  has  been  converted.  The  ^ceptant 
makes  no  point  that  the  estate  In  the  hands 
of  the  executors  Is  not  to  be  transferred  at 
this  time  to  them  as  trustees.  He  frankly 
stated  that,  for  the  purposes  of  the  case, 
the  taking  over  of  the  assets  of  the  distillery 
business  might  be  regarded  as  an  actual  con- 
version. We  are  not,  therefore,  confronted 
with  the  situation  the  estate  was  in  when 
the  appeal  was  heard  in  the  Supreme  Court 
The  estate  has  not  only  been  conserved,  but 
for  present  purposes  has  been  converted. 

"On  the  subject  of  compensation,  Mr.  Jus- 
tice Stewart  when  this  case  was  before  the 
Supreme  Court,  said:  'The  basis  on  which 
compensation  must  be  determined,  in  every 
case  where  It  takes  the  form  of  a  commis- 
sion, is  the  amount  of  the  estate  adminis- 
tered upon  and  accounted  for.  With  this 
amount  ascertained,  such  per  centum  rate 
may  be  allowed  thereon  as  In  the  opinion 
of  the  auditing  Judge  will  afford  Just  and 
reasonable  compensation  to  the  accountants.' 
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He  further  Bald:  TJntll  such  conversion 
shall  have  been  accomplished,  no  compensa- 
tion will  have  been  earned  as  to  these  as- 
sets, and  therefore  none  will  be  allowed.' 
The  estate  has  been  converted,  and  the  exec- 
ators  are  entitled  to.  have  their  compensation 
fixed  and  paid.  As  to  the  compensation  of 
the  Fidelity  Trust  Company,  that  was  fixed 
by  the  testator  himself,  under  agreement  of 
April  18,  1900.  He  agreed  to  appoint  the 
company  one  of  the  executors  and  trustees, 
and  provided  that  they  should  have  a  com- 
mission of  1^  per  centum  of  the  principal 
of  the  estate  If  it  Inventoried  over  |1,000,- 
000,  and  a  commission  of  2  per  cent,  on  the 
income,  and  that  they  should  have  for  act- 
ing as  trustees  2  per  centum  on  the  income, 
and  an  allowance  of  one-half  of  1  per  centum 
on  reinvestments.  The  comx>ensatlon  of  the 
company  was  graduated  if  the  inventory 
was  over  |500,000  and  less  than  $1,000,000, 
or  if  it  waa  over  $100,000  and  less  than  $600,- 
000.  The  agreement  also  provided  that  the 
company's  compensation  should  be  outside 
of  the  compensation  of  the  other  executors 
and  trustees,  which  the  decedent  was  to  fix. 

"There  is  not  and  can  be  no  question  font 
that  the  compensation  of  the  fidelity  com- 
pany has  nothing  to  do  at  all  with  the  com- 
pensation to  which  the  other  executors  are 
entitled.  The  rule  is  fair  compensation  for 
the  amount  and  character  of  the  labor.  The 
responsibility  involved  in  large  estates  is 
also  an  element  to  be  compensated,  though 
not  a  controlling  one.'  Wistar's  Estate,  192 
Pa.  289,  43  Atl.  1006.  The  labor  and  re- 
sponsibility Involved  in  the  proper  admin- 
istration of  the  estate,  and  the  care  and 
skill  shown  by  the  executors  in  the  perform- 
ance of  the  duties  connected  with  the  trust, 
must  be  taken  into  consideration  in  passing 
upon  their  claim.'  Lilly's  Estate,  181  Pa. 
478,  37  Atl.  557.  Ihere  are  decisions  with- 
out number,  and  the  books  are  full  of  cases, 
on  the  subject  of  the  commissions  or  com- 
pensation of  executors,  administrators  and 
trustees.  A  very  complete  brief  of  the  cases 
in  Pennsylvania  is  that  of  counsel  for  a.x>- 
pellee  in  Wistar's  Estate,  192  Pa.  289,  43 
Ati.  1006. 

'There  Is  no  set  rule  as  to  percentage.  In 
arriving  at  the  compensation  to  which  an 
executor  is  entitled,  it  is  necessary  to  con- 
sider the  amount  of  the  estate,  the  labor  per- 
formed, and  the  responsibility  imposed.  In 
the  adjudication  of  the  first  account,  we  al- 
lowed a  commission  of  5  per  cent  as  claim- 
ed, which  included  the  1%  per  centum  of 
the  Fidelity  Trust  Company.  If  this  estate 
was  an  ordinary  one,  involving  simple  ad- 
ministration and  conversion,  a  commission 
of  8  per  cent,  upon  the  corpus  administered 
and  converted  would  be  full  and  ample  com- 
pensation. But  the  labor  and  responsibility 
of  the  executors  has  been  extraordinary.  The 
estate  is  a  large  one,  requiring  skill  and 
great  responsibility.  It  has  been  managed 
with  signal  ability,  and  everything  has  been 


wisely  and  Judiciously  done  by  the  executors 
The  office  of  executor  is  not  one  of  profit 
They  are  entitled  to  be  fairly  compensated. 
We  have  given  the  matter  careful  considera- 
tion, and  have  reached  the  conclusion  that 
the  four  executors,  under  all  the  circum- 
stances, wlU  be  reasonably  compensated 
within  the  meaning  of  the  law  if  they  re- 
ceive 2^  per  centum  on  the  corpus  of  the 
estate.  This,  with  the  compensation  of  the 
Fidelity  Trust  Company,  the  other  executor 
under  the  special  contra.ct,  will  make  the 
per  centum  of  the  executors  4  per  cent." 

On  exceptions  to  the  adjudication  Solly, 
P.  J.,  filed  an  opinion  In  which  he  modified 
the  adjudication  so  as  to  allow  the  individual 
executors  3^  per  cent  commissions  on  the 
principal. 

Argued  before  BKOWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

N.  H.  Larzelere  and  M.  Hampton  Todd, 
for  appellant  Wm.  Rudolph  Smith  and 
Henry  Pleasants,  for  appellea 

PER  CURIAM.  The  testator  appointed 
five  executors  of  his  will,  and  bad  an  agree- 
ment with  one  of  them — the  Fidelity  Trust 
Company — ^as  to  the  compensation  it  should 
receive  for  its  services.  On  this  appeal  the 
question  is  ^  to  the  commissions  to  which 
the  other  four  are  entitled  on  the  corpus 
of  the  estate,  amounting  to  $2,503,099.95. 
They  are  to  be  allowed  "Just  and  reasonable 
compensation"  for  their  services.  Sinnott's 
Estate,  224  Pa.  333,  73  Atl.  348.  They  asKed 
credit  In  their  account  for  commissions  at 
the  rate  of  3^  per  cent  on  the  principal  of 
the  estate,  and,  in  sustaining  an  exception 
filed  by  the  appellant  to  this  item,  the  learn- 
ed judge  below,  in  his  adjudication  of  the 
account  reduced  the  commissions  to  2^  per 
cent  saying:  "We  have  given  the  matter 
careful  consideration,  and  have  reached  the 
conclusion  that  the  four  executors,  under 
all  the  circumstances,  will  be  reasonably 
compensated  within  the  meaning  of  the  law 
if  they  receive  2^  per  centum  on  the  corpus 
of  the  estate.  This,  with  the  compeosation 
of  the  Fidelity  Trust  Company,  the  otlier 
executor  under  the  special  contract  will 
make  the  per  centum  of  the  executors  4  per 
cent"  Exception  to  this  was  filed  by  the 
appellees,  and  the  court  in  sustaining  it, 
awarded  them  the  3^^  per  cent,  commission 
which  had  been  denied  them  on  the  adjudi- 
cation of  their  account  We  are  satisfied 
that  the  cqncluslon  reached  by  the  auditing 
judge  in  his  adjudication  was  the  correct 
one,  and  no  good  or  substantial  reason  is 
to  be  found  In  the  opinion  of  the  court  sus- 
taining appellees'  exertion  for  disturbing 
the  original  finding. 

The  decree  allowing  the  appellees  3%  per 
cent  on  the  principal  of  the  estate  is  re- 
versed, and  it  is  now  ordered  and  decreed 
that  they  be  allowed  2^  per  cent  thereon. 
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found  In  the  adjudication  to  l)e  reasonable 
compensation  to  them;  the  costs  oa  this 
appeal  to  be  paid  by  the  estate. 


<m  Pa.  S38) 

PAUL  «t  al.  ▼.  PHILADELPHIA  ft  E. 
EY.  CO. 

(Snpreme  Court  of  Pennsylvania.    April  10, 
1911J 

1.  Railboadb  (I  327*)— Accidents  at  Cbobs- 

mo — CONTEIBTJTOBT  NEQLIOENCE. 

It  is  the  duty  ot  a  traveler  at  a  railroad 
crossing  to  stop,  look,  and  listen ;  and  where,  if 
he  listened,  be  could  nave  heard  a  train,  and,  in 
apite  thereof,  walks  or  drives  on  into  almost 
instant  collision  with  it,  he  is  as  guilty  of  con- 
tribntoijr  negligence  aa  If  he  had  plainly  aeen  it 
coming.. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1043-1056 ;    Dec  Dig.  f  327.*] 

2.  Ratlboads  (I  833*)— AcciDXRTB  at  Oboss- 

INGS— DiBBCTED  VEBDICT. 

Where  plaintiff,  a  man  of  good  hearing, 
vliile  driving  on  a  public  road. on  a  calm  night, 
will)  nothing  to  interfere  with  the  noise  of  a 
inoTing  train,  stopped  about  30  feet  from  a 
crossing  and  was  struck  while  crossing  the  track 
by  a  train  of  28  coal  cars,  moving  4  or  6  miles 
an  hour,  it  was  not  error  to  direct  a  Terdict  for 
defendant. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !}  1080-1083;    Dec.  Dig.   {  333.*] 

Appeal  fnxn  Court  of  Common  Pleas, 
fichaylklll  County. 

Action  by  Henry  Paul,  In  bis  own  right, 
and  Edward  Paul,  by  his  next  friend,  Henry 
Paul,  against  the  Pblladelpbla  ft  Reading 
Railway  Company.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWK, 
HESTREZAT,  ELKIN,  and  MOSOHZIS- 
KER,  JJ. 

C.  E.  Berger  and  M.  M.  Burke,  for  appel- 
lants.   John  F.  Wbalen,  for  appellee. 

BROWN,  J.  The  unl)ending  rule  as  to  the 
4lut7  of  a  traTeler  on  a  public  highway,  as 
be  approaches  a  railroad  crossing  over  It, 
Is  to  stop,  look,  and  listen.  He  must  listen 
as  well  as  look,  for  conditions  may  be  such 
that  though,  when  be  stops  at  a  proper  place 
and  looks,  he  cannot  see  a  coming  train, 
he  yet  must  bear  it  if  he  listens.  And  ff  he 
then.  In  spite  of  what  he  hears,  walks  or 
drives  on  into  almost  instant  collision  with 
the  tra'in,  he  is  as  guilty  of  contributory  neg- 
ligence as  If  he  had  plainly  seen  It  coming. 
"The  law  requires  a  listening,  as  well  as  a 
looking,  for  a  coming  train,  and  obscuration 
of  vision  is  no  defense  against  a  failure  to 
listen."  Penna.  R.  R.  Co.  t.  Mooney,  126 
Pa.  244,  17  Atl.  590.  The  present  case  to  an 
apt  illustration  of  the  wisdom  of  this  rule 
and   calls  imperatively  for  its   application. 

Between  8  and  9  o'clock  on  a  dark  and 
foggy  night,  In  the  fall  of  the  year,  Edward 
Paul,  the  Injured  plaintiff,  and  a  companion 
were  driving  on  a  public  road,  with  which 
they  were  familiar,  and,  according  to  their 


testimony,  stopped  about  30  feet  from  the 
point  where  the  track  of  the  defendant  com- 
IMUiy  crossed  the  road,  and  looked  and  lis- 
tened for  an  approaching  train.  It  is  ad- 
mitted that,  where  they  stopped,  their  view 
in  the  direction  from  which  the  train  that 
struck  them  was  coming  was  obstructed  by  a 
building,  but  we  need  not  dwell  upon  this  in 
passing  upon  their  alleged  contributory  neg- 
ligence, for  both  testified  that  there  was  no 
light  upon  the  train,  and,  if  they  were  to 
be  believed  as  to  tlils,  in  the  face  of  positlTe 
testipiony  to  the  contrary,  they  could  not 
have  seen  the  train  if  they  had  stopped  and 
looked  at  a  point  beyond  the  otMtruction. 
While,  from  their  testimony,  the  failure  ot 
the  railroad  company  to  have  a  headlight  on 
Its  train  prevented  their  seeing  its  approach, 
they  lutve  shown  naught  to  excuse  them  for 
not  having  heard  Its  coming  when  It  waa 
almost  upon  them,  as  tfae^  stopped  within  30 
feet  of  the  track.  The  appellant  admits  that 
his  hearing  was  good,  that  the  night  was 
calm,  and  that  there  was  nothing  to  prevent 
his  hearing  any  noise  at  the  time  be  and 
his  companion  stopped  to  listen  for  a  coming 
train.  Under  the  undisputed  facts  about 
to  be  stated,  the  only  possible  conclnslon  to 
be  reached  Is  that  they  must  have  heard  the 
notice  that  a  train  was  about  to  pass  over 
the  crossing  which  they  were  approaching, 
and.  In  the  face  of  such  notice — which  the 
law  conclusively  presumes  they  heard — ^It  to 
idle  for  them  to  say  that  they  did  not  hear, 
and  that  the  collision  was  not  due  to  their 
own  heedlessness. 

[1]  The  train  which  collided  with  the  team 
consisted  of  an  engine  and  28  empty  coal 
cars.  The  engine  was  not  at  the  head  of 
the  train,  but  was  pushing  10  of  the  cars  and 
pulling  the  remaining  18.  It  was  approaching 
the  crossing  on  an  upgrade,  moving  at  the 
rate  of  4  or  6  miles  an  hour,  and  the  testimo- 
ny of  the  engineer,  the  fireman,  the  brakeman, 
and  another  witness  was  that  about  1,500 
feet  west  of  the  crossing  the  whistle  was 
sounded  to  give  notice  of  its  approach.  The 
negative  testimony  of  appellant  and  his  wit- 
ness was  that  they  did  not  hear  the  whistle; 
but  we  need  not  discuss  the  weight  to  be 
given  to  the  positive  testimony  of  the  four 
witnesses,  for,  on  undisputed  evidence,  the 
plaintiff  and  his  companion  must  have  heard 
the  coming  of  the  train  If  they  were  giving 
the  slightest  attention  to  the  duty  resting 
upon  them  to  listen.  The  28  cars,  with  the 
engine  nearly  In  the  middle  of  them,  were 
coming  toward  the  crossing  on  an  upgrade, 
and  the  night  was  calm  and  peaceful,  with 
nothing  to  interfere  with  the  noise  made  by 
the  moving  of  the  cars.  In  Hess  v.  Williams- 
port  ft  North  Branch  Railroad  Co.,  181  Pa. 
492,  37  Atl.  568 — a  somewhat  similar  case— 
the  situation  is  thus  aptly  described:  "Tha 
fires  under  the  boiler  were  doing  their  work; 
the  stroke  of  the  lever  was  kept  up;    the 
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exhanst  of  the  engine  did  not  cease;  tibe 
rambling  of  the  wheels  on  the  rails  was  not 
muffled."  In  the  face  of  these  conditions  the 
appellant  testified  that  they  did  not  hear  "a 
aonnd  of  a  train  approaching,"  and  his  com- 
panion corroborated  him.  In  the  light  of 
human  observation  and  experience,  the  learn- 
ed trial  Judge  properly  refused  to  allow  a 
Jury  to  believe  them.  If  they  truthfully  tes- 
tified that  they  did  not  hear  a  sound.  It  was 
because  they  were  not  listening,  but  were 
Intent  on  something  else  when  their  duty 
was  to  listen,  and  the  consequences  of  what 
immediately  followed  their  disregard  of  that 
duty — which  they  admit  they  knew  was 
resting  upon  them — are  not  to  be  visited  up- 
on the  defendant 

[2]  From  the  testimony  of  one  of  plaln- 
tifTs  own  witnesses — George  Hoffman — it 
dearly  appears  that.  If  he  did  not  bear  the 
train,  It  was  because  he  was  not  listening. 
That  witness  testified  that,  though  he  was 
seated  in  an  office  twice  as  far  from  the 
crossing  as  the  point  at  which  the  plaintiff 
and  his  companion  stopped  to  look  and  listen, 
he  heard  the  train  coming.  After  the  plain- 
tiff's admission  that  his  hearing  was  good, 
that  the  night  was  perfectly  calm,  and  there 
was  nothing  to  interfere  with  his  hearing 
any  noise  as  he  sat  in  an  open  part  of  the 
wagon,  he  was  asked  to  explain  why  be  had 
not  heard  the  approach  of  the  train,  and  bis 
answer  was  that  the  rattling  of  the  tailboard 
of  the  wagon  might  have  prevented  his  hear- 
ing It.  When  the  wagon  stopped,  there  could 
have  been  no  such  rattling,  and  while  it  was 
in  motion,  with  the  horse  walking,  there 
could  have  been  little,  if  any.  When  still 
further  pressed  on  his  cross-examination,  he 
admitted  that~lie  could  not  say  positively 
that  the  tailboard  had  rattled,  and,  if  it  had 
not,  he  was  unable  to  account  for  his  fail- 
ure to  hear  the  noise  made  by  the  train. 
The  collision  occurred  the  instant  the  front 
feet  of  the  horse  were  upon  the  track,  and, 
as  it  conclusively  appears  that  it  would  have 
been  avoided  tf  the  plaintiff  had  been  ex- 
ercising his  sense  of  hearing,  he  has  himself 
to  blame  for  what  befell  him. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  la  affirmed. 


(231  Fa.  831) 

SLOAN  ▼.  PHILADE5LPHIA  &  R.  HT.  00. 

(Supreme   Court  of   Pennsylvania.     April   10, 
1911.) 

1.  Mastbb  and  Sebvant  (I  102*)— "Fbixow 
Sebvakt"  —  Who  Abk  —  Neouoknck  or 
Master. 

Where  i)Ialntiff  drives  a  buggy  on  the  prem- 
ises of  a  railroad  company  to  superintend  the 
work  of  his  employ^  In  unloading  coid  on  a 
siding,  and  continues  to  drive  along  the  siding 
and  turns  across  the  track  at  a  permissive  cross- 
ing and  la  struck  by  a  train  negligently  oper- 
ated, as  his  business  of  superintending  the 
work  in   the  railroad  company's  premises  bad 


ceased,  and  he  was  on  his  way  to  attend  to  hto 
own  business,  he  was  no  longer  a  fellow  servant 
of  the  railroad  company's  employ^  nnder  Act 
April  4,  1868  (P.  L.  58),  so  as  to  be  barred  from 
recovery,  because  of  the  negligence  of  such  em- 
ploye. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  379 ;  Dec.  Dig.  §  192.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;  voL  8,  p.  7662.] 
2.  Judgment  (J  199*)— iNsuiricnEwcT  or  TDv- 

IDENCE. 

The  credibility  of  testimony  is  for  the  jury, 
and  the  proper  remedy  for  a  verdict  against 
the  weight  of  evidence  is  a  new  trial,  and  not 
a  Judgment  notwithstanding  the  verdict. 

[E3d.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  i  367 ;   Dec.  Dig.  {  199.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  John  J.  Sloan  against  the  Phil- 
adelphia &  Reading  Railway  Company. 
Judgment  for  defendant  notwithstanding  the 
verdict,  and  plaintiff  appeals.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
M08CHZISKER,  JJ. 

AugustOB  Trask  Ashton,  Maurice  V.  Dan- 
iels, and  Victor  Frey,  for  appellant  Wm. 
Clark  Mason,  for  appellee. 

STEWART,  3.  A  former  appeal  In  this 
case,  reported  In  226  Pa.  S2,  73  Atl.  10e», 
was  from  a  Judgment  of  nonsuit;  here  it  is 
from  a  Judgment  for  defendant  non  obstante^ 
In  a  per  curiam  opinion  in  the  former  ap- 
peal, we  held  that  the  plaintiff  having  af- 
firmatively made  out  by  testimony,  which  if 
believed  showed  a  case  clear  of  contributory 
negligence,  whether  it  was  rebutted  or  not 
by  other  testimony  was  for  the  Jury,  and 
the  Judgment  was  accordingly  reversed. 
Upon  submission  of  the  case  in  the  latest 
triat— it  has  been  tried  ttoee  times — after  a 
charge  pronouncedly  favorable  to  the  de- 
fendant the  Jury  again  found  for  the  plain- 
tiff. E<xcept  as  the  evidence  produced  by 
the  plaintiff  on  this  trial  differs  in  some 
material  respect  from  that  produced  on  the 
former,  our  adjudication  there  as  to  its  suffi- 
ciency to  make  out  a  prima  facie  case  must 
be  regarded  as  final  and  conclUBlve.  That 
there  is  any  such  variance  is  not  pretended. 
Indeed  it  was  admitted  upon  argument  that 
the  evidence  was  practically  the  sama 

[1]  The  questions  touching  this  feature  of 
the  case,  so  elaborately  discussed  in  the 
opinion  filed  making  absolute  the  rule  for 
Judgment  n.  o.  v.,  and  by  the  counsel  in 
their  argument  b^ore  us,  do  not  call  for 
consideration.  On  tbe  trial  the  court  was 
asked  to  hold  that  the  case  fell  within  the 
provisions  of  the  act  of  April  4,  1868  (P.  L. 
58),  which  provided  that  when  any  person 
shall  sustain  personal  injury  or  loss  of  life 
while  lawfully  engaged  or  employed  on  or 
about  the  roads,  works,  depots  and  premises 
of  a  railroad  company,  the  person  so  injur- 
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ed  Is  to  be  held  a  fellow  aerrant  with  the 
employes  of  the  railroad  company  if,  when 
80  acting,  he  is  not  a  passenger.  The  cause 
of  action  here  arose  before  the  repeal  of 
this  statute.  The  point  was  reserved  for  the 
consideration  of  the  court  in  banc,  and  in 
connection  with  the  motion  for  a  new  trial 
and  Judgment  non  obstante  was  affirmed. 
This  raises  the  only  question  in  the  case. 

The  plaintilTs  business  was  that  of  gener- 
al hauling.  Among  other  things  it  was  his 
business  to  unload  the  coal  from  cars  on 
the  defendant  company's  siding  and  haul 
it  to  the  pumping  station  gome  distance 
away.  This  he  had  done  for  several  years 
under  contract,  and  some  of  his  employes 
and  teams  were  engaged  upon  this  work  on 
the  day  of  the  accident  The  siding  parallel- 
ed the  railroad  tracks,  and  along  the  siding 
was  a  driveway.  The  plaintiff  drove  along 
this  way  in  his  buggy  and  stopped  to  speak 
to  his  employs,  Bex,  who  was  then  on  a  car 
shoveling  coal.  The  latter,  called  by  plaintiff 
as  a  witness,  sajrs  that  plaintiff  stopped,  got 
oat  of  his  buggy  and  came  upon  the  car 
where  he  was  at  work.  The  plaintiff  denies 
that  he  was  on  the  car,  and  says  that  his 
conversation  with  the  witness  was  from  his 
buggy.  The  difference  in  the  testimony  is 
very  marked,  but  we  cannot  say  that  it  is 
material.  While  plaintifTs  case  does  not 
disclose  what  passed  between  the  plaintiff 
and  his  employ^,  yet  from  plaintiff's  own  tes- 
timony it  sufficiently  appears  that  whether 
he  remained  in  his  buggy  or  got  upon  the 
car,  his  purpose  in  being  where  he  was,  on 
pranlses  of  defendant,  was  in  connection 
wltii  the  unloading  of  the  cars  and  the  haul- 
ing the  coal  which  he  had  engaged  to  do, 
and  which  he  was  then  doing  through  his 
employ^.  Even  without  such  admission,  a 
presumption  would  arise  that  this  was  the 
fact  from  his  presence  there,  and  his  Inter- 
«Bt  in  the  work  which  he  was  having  done. 

The  plaintifTs  testimony  on  this  point  is 
somewhat  evasive.  In  the  course  of  his  ex- 
amination many  opportunities  were  given 
him  to  say  what  his  purpose  was  in  stopping 
to  see  Bex.  The  nearest  he  came  to  direct 
a.nswer  to  any  question  was  when  asked  the 
following  on  cross-examination :  "Q.  Isn't  it 
tme  that  you  were  [there]  engaged  in  un- 
loading this  coal  yourself  prior  to  the  Sat- 
iirday  that  you  were  hit,  and  that  on  that 
Saturday  you  came  there  to  see  Bex  that  he 
was  doing  it  properly?  A.  I  told  you,  and 
Ida  honor  and  the  court  at  large,  that  I  had 
-to  superintend  all  my  work — ^not  that  one 
tlUng,  but  all  my  work."  This  followed: 
-"Q.  And  yon  went  there  this  day  to  super- 
intend? A.  And  I  superintended  it  right 
along,  with  the  rest  of  my  work."  From 
these  answers,  and  the  general  facta  In  the 
«ase  giving  rise  to  the  presumption  we  have 
above  indicated,  we  are  of  opinion  that  the 
'Court  was  Justified  in  concluding  that  plain- 
tur  was  there  at  the  siding  engaged  and 
«mployed  in  work  which  it  is  ordinarily  tlie 


dut^  of  raQroad  employ^  to  perform.  Up- 
on leaving  Bex,  plaintiff  drove  along  the 
siding  a  distance  of  about  100  feet  when  he 
came  to  a  roadway  running  east  and  cross- 
ing the  tracks  of  the  railroad.  Here  he 
turned  to  the  right,  and  in  crossing  the 
tracks  was  run  down  by  a  passing  train. 
Both  roadways  are  within  the  defendant's 
right  of  way. 

In  view  of  the  conclusion  reached  as  to  the 
nature  of  the  employment  plaintiff  was  en- 
gnged  In  when  at  the  siding,  It  is  unneces- 
sary to  inquire  whether  the  driveway  lead- 
ing to  and  from  defendant's  siding  was  only 
in  a  limited  sense  the  premises  of  the  rail- 
road company,  because  of  the  general  use 
of  it  allowed  the  public.  Any  question  in 
regard  to  this  matter  would  become  material 
only  in  case  it  had  appeared  that  plalntiCfs 
work  had  no  relation  to  railroad  work  as 
such,  and  was  connected  with  the  railroad 
only  by  the  irrelevant  and  immaterial  cir- 
cumstance of  locality.  Splsak  v.  Bailroad  Co., 
152  Pa.  281,  25  Atl.  497.  The  case  is  re- 
duced fo  a  single  inquiry.  Can  it  be  said  that 
the  plaintiff  was  employed  and  engaged 
about  railroad  work  within  the  meaning  of 
the  act  when  he  was  crossing  the  tracks  of 
the  company,  apd  met  with  his  injury?  He 
was  then  on  his  way  to  attend  to  business 
with  which  the  railroad  company  was  not 
related  in  any  way  whatever.  So  long  as 
he  was  engaged  in  personally  superintending 
the  unloading  of  the  coal,  he  was  doing  the 
work  which  properly  belonged  to  the  rail- 
road company.  He  was  therefore  doing  it 
on  their  behalf,  and  stood  towards  the  com- 
pany in  the  relation  of  an  empIoy&  Had 
he  been  injured  while  upon  or  about  the  cars 
on  the  siding  superintending  the  work  in 
which  his  immediate  representative  or  serv- 
ant was  engaged,  he  would  unquestionably 
have  come  within  the  provisions  of  the  act, 
and  he  could  have  no  right  of  recovery  for 
injuries  resulting  from  the  negligence  of  a 
coempIoyS.  But  the  business  of  superintend- 
ing the  work  had,  at  least  for  the  time  be- 
ing, ceased,  and  he  was  proceeding  else- 
where when  the  accident  occurred. 

This  circumstance  brings  the  case  within 
the  rulhig  in  Baird  v.  Pettlt,  70  Pa.  477.  It 
was  there  held  that  the  relation  of  master 
and  servant  ceased  when  the  employ^  quit 
work  at  the  close  of  the  day  and  was  leav- 
ing the  building  to  go  to  his  home.  The 
accident  for  which  recovery  there  was  al- 
lowed occurred  outside  the  building  in  which 
plaintiff  had  been  employed.  Upon  leaving 
the  building  to  go  to  his  home  he  fell  upon 
a  pile  of  dirt  and  rubbish  on  the  sidewalk  in 
front  of  the  premises,  a  few  feet  from  the 
st^M  of  the  building,  which  one  of  defend- 
ant's employte  had  negligently  left  there. 
The  language  used  in  the  opinion  of  the 
court  in  that  case  is  directly  applicable  here. 
"But  there  is  another  reason  for  holding  the 
rule  which  exempts  a  master  from  liability 
for  an  injury  occasioned  by  the  negligence  of 
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a  aerrant  does  not  apply  In  this  case.  The 
relation  of  master  and  servant  did  not  ex- 
ist between  the  parties  when  the  plaintiff  re- 
ceived the  Injury.  He  was  not  then  In  the 
service  of  the  defendant;  he  had  qnlt  work 
and  was  on  his  way  home.  He  was  no  long- 
er snbject  to  the  defendant's  control  and 
bonnd  to  obey  his  orders.  As  soon  as  he  left 
the  bnlldlng  he  was  his  own  master.  He 
was  then  no  more  In  the  defendant's  service 
than  any  other  citizen  passing  along  the 
street,  and  he  was  entitled  to  the  same 
rights  and  Immunities.  If  the  relation  of 
master  and  servant  did  not  cease  when  he 
left  the  building,  after  his  day's  work  was 
done,  when  did  It?  It  cannot  be  pretended 
that  It  followed  the  plaintiff  home,  and  re- 
mained with  him  while  there.  And  if  not, 
It  must  have  ceased  when  be  left  the  build- 
ing, and  he  had  the  same  right  to  an  unob- 
structed sidewalk  in  front  of  the  defendant's 
premises  as  any  other  citizen,  and  if  in- 
jured by  a  dangerous  obstruction,  the  same 
remedy  for  an  Injury."  Granted  that  this 
plalntltTs  use  of  the  crossing  was  only  per- 
missive, nevertheless,  not  being  at  the  time 
tngaged  In  work  for  the  railroad  company, 
he  was  entitled  to  the  same  rights  and  Im- 
mnnltles  as  any  other  citizen  using  the  same 
privilege.  The  evidence  shows  that  this 
crossing  was  used  largely  by  the  public. 
Thare  can  be  no  reason  for  holding  that  this 
plaintiff,  while  nslng  a  crossing  which  was 
open  to  the  public  going  about  business  with 
which  the  railroad  company  had  no  relation, 
was  to  be  regarded  as  an  employe  of  the 


company.  As  we  view  It  the  case  does  not 
fall  within  the  provision  of  the  act,  and  the 
Judgment  non  obstante  calls  for  reversal. 

[2]  The  opinion  filed  In  granting  the  Judg- 
ment n.  o.  V.  clearly  reveals  the  attitude  of 
mind  of  the  Judges  who  have  presided  In  the 
several  trials  of  this  case.  Eadi  has  shown 
settled  distrust  of  the  evidence  produced  on 
behalf  of  the  plaintiff.  But  for  this  distrust 
the  nonsuit  wonld  not  have  been  granted  on 
the  second  trial.  In  reviewing  that  case 
we  found  occasion  to  say:  "The  credibility 
of  testimony  In-  general  Is  for  the  Jury,  and 
the  remedy  for  a  perverse  verdict,  or  one 
against  the  weight  of  the  reasonable  and 
properly  credible  evidence.  Is  a  new  trial — 
a  remedy  that  ought  to  be  freely  applied 
whenever  the  verdict  In  the  opinion  of  the 
court  is  perverse  in  the  sense  that  it  goes  be- 
yond the  limits  of  a  reasonable  difference 
of  opinion  upon  the  facts  as  found  or  ad- 
mitted. But  the  remedy  In  this  form  is  not 
the  same  as  that  of  nonsuit,  and  care  should 
be  taken  to  avoid  confusing  them."  What 
is  here  said  applies  equally  when  Judgment 
non  obstante  ia  resorted  to  as  a  remedy.  If 
the  court  was  of  opinion  that  this  verdict 
was  perverse,  the  motion  for  a  new  trial 
should  have  prevailed;  instead,  however,  it 
was  discharged,  and  a  mistaken  and  Inap- 
propriate remedy  adopted. 

The  assignment  of  error  is  sustained,  the 
judgment  is  reversed,  and  the  record  is  re- 
mitted, with  directions  to  the  court  below  to 
enter  such  Judgment  as  law  and  right  re- 
quire. 
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MABBTBNS  ▼.   SCOTT. 

(Supreme  Court  of  Rhode  Island.    July  21, 
1»1L) 

CoxFOBATioHS  a  670*)— Pbopertt  Sttbjeot  to 
Gabnishment  —  Shabes  of  Stock  of  Fob- 
uon  corfobationb. 

Shares  of  stock  of  a  foreign  coritoratioii 
having  no  duly  appointed  attorney  in  the  state 
cannot  be  reached  by  garnishment  of  a  certificate 
of  stock  in  the  possession  of  one  in  the  state. 

[fid.  Note.— For  other  cases,  see  Corporations, 
Cent  I>ig.  H  202S-2639;   Dec.  X>ig.  i  670.*] 

Johnson,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Emlle  Maertens  against  Alexan- 
der W.  Scott  There  was  a  judgment  dis- 
missing the  suit  for  want  of  Jurisdiction,  and 
plaintiff  brings  exceptions.     Overruled. 

Frank  W.  TlUlnghast  and  Michael  J. 
.Lynch,  for  plaintiff.  Comstock  &  Canning 
and  Jeremiah  B.  0*Connell,  for  defendant 

PARKHURST,  J.  The  plaintiff,  a  resident 
of  the  city  of  Providence,  brought  bi«  action 
in  assumpsit  against  the  defendant,  a  resi- 
dent of  Salt  Lake  City,  in  the  state  of  Utah, 
and  sought  to  secure  Jurisdiction  In  this  state 
by  attaching  bis  personal  estate  in  the  hands 
of  the  Rhode  Island  Hospital  Trust  Com- 
pany, a  domestic  corporation.  At  the  time  of 
the  service  of  the  writ  there  was  no  personal 
property  or  estate  in  the  hands  or  possession 
of  the  said  Rhode  Island  Hospital  Trust  Com- 
pany, but  there  were  in  Its  bands  and  posses- 
sion certain  certificates  of  stock  ;ln  the  Scott 
Mines  Company,  a  Nevada  corporation.  Said 
Scott  Mines  Company  had  never  appointed  an 
attorney  in  this  state  for  the  service  of  pro- 
cess, and,  other  tjian  as  above  stated,  there 
was  no  further  service  of  .pro(;ess  in  said 
snlt 

The  defendant  thereupon,  through  his  coun- 
sel, filed  a  special  appearance  for  the  purpose 
of  determining  whether  the  court,  to  which 
the  writ  was  returnable,  had  any  Jurisdiction 
under  the  above  circumstances,  and  within 
the  time  prescribed-  by  law  filed  his  plea  as 
follows: 

"In  the  above-entitled  case  the  defendant, 
appearing  specially  for  the  purpose  of  this 
plea  and  for  that  purpose  only,  comes  and 
says:  Tliat  the  plaintiff  ought  not  to  have  or 
maintain  his  ill^al  action  aforesaid  against 
tlie  said  defendant,  because  he  says  that  the 
plaintiff  herein .  Is  a  resident  of  the  city  and 
county  of  Providence  and  state  of  Rhode  Is- 
land, as  appears  In  the  declaration  hereto- 
fore filed  in  the  above  cause;,  that  the  de- 
fendant Is  ;a  resident  of  Salt  Lake  City,  in 
the  state  of  Utah;  that  tlie  only  service 
upon  t.e  defendant  in  the  above  case 
the  sending  of  an  attested,  copy  of  the 


writ  in  said  cause,  by  mail,  addressed  to  the 
said  defendant  at  P.  O.  box  27,  Salt  Lake 
City,  in  the  said  state  of  Utah;  that  the 
attachment  of  the  personal  estate  of  the  said 
defendant  commanded  by  the  writ  in  said 
cause  was  sought  to  be  made  by  leaving  an 
attested  copy  of  said  writ,  having  Indorsed 
thereon  the  date  and  time  of-  day  of  such 
service,  at  the  office  of  the  Rhode  Island 
Hospital  Trust  Company,  in  said  city  of 
Providence,  in  the  hands  and  possession  of 
W.  A.  Gamwell,  the  secretary  of  said  corpo- 
ration, and  by  paying  him  the  statutory  fee 
for  attendance  and  travel  as  such  trustee; 
that  there  was  no  property  or  estate  of  the 
said  defendant  in  the  hands  or  possession  of 
the  said  trustee  at  the  time  of  the  service  of 
the  writ  in  said  cause,  but  there  were  in  the 
hands  and  possession  of  said  trustee  standing 
in  the  name  of  the  defendant  at  the  time 
aforesaid  certain  certificates  of  stock  of  the 
Scott  Mines  Company,  a  foreign  corporation, 
which  corporation  is  organised  under  the 
laws  of  the  state  of  Nevada:  that  the  said 
certificates  representing  shares  of  stock  in 
the  said  Scott  Mines  Company  were  deposited 
with  said  garnishee  for  the  term  of  one  year 
from  the  date  of  deposit,  which  year  expired 
on  November  17,  1909,  under  and  by  virtue 
of  a  certain  agreement  In  writing  between 
the  defendant  and  others  dated  September 
16,  1908,  a  copy  of  which  is  hereto  annexed, 
made  a  part  hereof  and  marked  'Defendant's 
Exhibit  A';  that  said  Scott  Mines  Company 
has  never  appointed  an  agent  or  attorney 
with,  authority  to  accept  service  of  process 
against  it  In  said  state  of  Rhode  Island,  nor 
for  any  other  purpose  therein;  and  that  no 
other  or  further  attachment  or  service  than 
as  above  stated  was  made  In  the  above  cause. 
And  this  the  defendant  is  ready  to  verify. 
Wherefore  he  prays  Judgment  whether  this 
court  can  or  will  take  further  cognizance  of 
the  action  aforesaid." 

The  agreement,  ."Defendant's  Exhibit  A," 
annexed  to  the  above  plea  and  made  a  part 
thereof,  reads  as  follows: 

"This  memorandum  of  agreement  made  and 
entered  into  this  sixteenth  day  of  September, 
1908,  by  and  between  Alexander  W.  Scott,  of 
Salt  Lake  City,  Utah,  party  of  the  first  part, 
Boston  &  Pioche  Mining  &  Development  Com- 
pany, a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Maine, 
party  of  the  second  part,  and  the  Rhode  Is- 
land Hospital  Trust  Company,  a  corporation 
duly  organized  and  existing  under  the  laws 
of  the  state  of  Rhode  Island,  party  of  the 
third  part,  wltnesseth: 

"Whereas,  the  party  of  the  second  part  is 
the  owner  of  certain  shares  of  the  capital 
stock  of  .the  Boston  &  PloChe  Mining  Com- 
pany, a  corporation  duly  toganlsed  and  exist- 
ing under  the  laws  of  the  territory  of  Ari- 
feooa,  and  the  party  of  the  first  part  is  will- 
ing to  buy,  and  the  party  of  the  second  part 
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to  Bell,  certain  of  said  shares,  as  hereinafter 
set  forth;   and 

"Whereas,  the  party  of  the  first  part  is 
about  to  organize  a  mining  company  as  here- 
inafter set  forth,  and  the  party  of  the  second 
part  is  willing  to  exchange  the  remainder  of 
its  shares  in  the  capital  stock  of  the  said 
Boston  &  Piothe  Mining  Company  for  shares 
in  said  new  company  on  the  terms  herelnaft^ 
er  set  forth: 

"Now,  therefore,  in  consideration  of  the 
premises  and  of  the  covenants  and  acts  of  the 
respective  parties  hereinafter  expressed,  the 
parties  aforesaid  have  covenanted  and  agreed, 
and  do  by  these  presents  cove!nant  and  agree 
to  and  with  each  other  as  follows: 

"First  The  party  of  the  first  part  has 
bought  from  the  party  of  the  second  part  six 
thousand  five  hundred  and  ninety-six  (6,596) 
shares  of  the  capital  stock  of  said  Boston  & 
Ploche  Mining  Company  at  the  agreed  price 
of  eighty  cents  (80c)  per  share,  and  has  paid 
therefore  to  the  party  of  the  second  part  the 
sum  of  five  thousand  two  hundred  seventy- 
six  and  80/100  dollars  ($5,276.80)  in  full  there- 
for, the  receipt  whereof  is  hereby  acknowl- 
edged by  said  party  of  the  second  part. 

"Second.  The  party  of  the  first  part  shall 
cause  to  be  organized  a  corporation,  under 
the  laws  of  Utah,  Nevada  or  Arizona,  as  he 
shall  see  fit,  under  the  name  of  'Scott  Mines 
Company,'  having  a  capital  stock  of  five  mil- 
lion dollars  ($5,000,000.)  divided  into  five  mU- 
lion  (5,000,000)  shares  of  the  par  value  of  one 
dollar  each,  which  shall  he  full  paid  and  non- 
assessable, and  the  party  of  the  first  part  cov- 
enants and  agrees  that  the  whole  of  said  five 
million  shares,  except  not  over  one  hundred 
and  fifty  thousand  (150,000)  thereof  for  pro- 
moter's shares,  shall  be  held  in  the  treasury 
of  such  new  company  and  be  disposed  of  only 
for  its  corporate  purpose. 

"Third.  The  party  of  the  second  part  sliall 
deposit  forthv.  ith  with  the  party  of  the  third 
part  three  hundred  and  ninety-two  thousand 
nine  hundred  and  ninety-six  (302,996)  shares 
of  the  capital  stock  of  said  Boston  &  Pioche 
Mining  Company,  being  the  entire  remainder 
of  the  shares  of  said  stock  held  by  said  party 
of  the  second  part,  in  escrow,  to  be  delivered 
to  the  party  of  the  first  part  as  hereinafter 
provided. 

"Fourth.  The  party  of  the  first  part  shall 
deposit  with  said  party  of  the  third  part,  so 
soon  as  said  Scott  Mines  Company  shall  be 
Incorporated  and  its  shares  issued,  and  at  all 
events  within  sixty  days  hereafter,  certifi- 
cates for  full-paid  and  nonassessable  stock  of 
said  Scott  Mining  Company  in  the  name  of 
the  xwrty  of  the  second  part  and  for  the  fol- 
lowing amounts  respectively:  One  certificate 
for  seven  (7)  shares;  one  certificate  for  one 
hundred  eighty-eight  thousand  six  hundred 
and  ninety-four  (188,694)  shares;  one  certifi- 
cate for  three  thousand  eight  hundred  and 
fourteen  (3,814)  shares;  one  certificate  for 
eight  thousand  two  hundred  and  sixty-nine 
(8,269)  shares;  one  certificate  for  foiir  thou- 


sand one  hundred  and  thirty-five  (4,135) 
shares;  one  certificate  for  thirteen  thousand 
six  hundred  and  seventy  (13,670)  sliares ;  one 
certificate  for  thirty-three  thousand  and  six- 
ty (33,060)  shares;  one  certificate  for  twenty- 
four  thousand  seven  hundred  and  ninety-one 
(24,791)  shares;  one  certificate  for  one  hun- 
dred and  fifty-three  (153)  shares;  one  certifi- 
cate for  eleven  thousand  four  hundred  and 
forty-two  (11,442)  shares;  one  certificate  for 
one  thousand  nine  hundred  and  seven  (1,907) 
shares;  one  certificate  for  seventy-six  thou- 
sand two  hundred  and  eighty  (76,280)  shares; 
one  certificate  for  twenty-six  thousand  seven 
hundred  and  sixty-seven  (26,767) ;  one  certifi- 
cate for  seven  (7)  shares.  Said  certificates 
shaU  be  indorsed  in  blank  by  the  party  of 
the  second  part.  Upon  receiving  such  deposit 
said  party  of  the  tliird  part  shall  deliver  to 
said  party  of  the  first  part  all  certificates  of 
shares  of  stodc  of  said  Boston  &  Pioche  Min- 
ing Company  deposited  with  it  as  ^foresaid. 
Said  certificates  of  stock  in  said  Scott  Mines 
Company  shall  be  held  and  retained  by  said 
party  of  the  third  part  for  the  term  of  one 
year  next  after  date  of  the  deposit  thereof, 
unless  by  resolution  of  the  board  of  directors 
of  said  Scott  Mines  Company  consent  shall 
be  given  for  their  delivery,  to  the  persons  en- 
titled thereto,  before  the  expiration  of  that 
time.  Said  party  of  the  third  part  shall  fur- 
ther issue  to  the  party  of  the  second  part  or 
to  such  persons  and  in  sudi  amounts  respec- 
tively as  the  party  of  the  second  part  shall 
direct,  certificates  of  deposit  evidencing  its  or 
their  right  to  said  shares,  which  certificates 
shall  not  be  and  shall  express  that  they  are 
not  transferable  or  negotiable. 

"FIftli.  At  the  expiration  of  one  year  after 
the  time  of  said  deposit  of  said  shares  of  said 
Scott  Mines  Company,  or  sooner,  upon  the 
consent  of  said  Scott  Mines  Company  ex- 
pressed as  aforesaid,  said  party  of  the  third 
part  shall,  upon  the  surrender  to  it  of  said 
certificates  of  deposit,  respectively,  issue  and 
deliver  said  original  certificates  of  stock  to 
the  holders  of  certificates  of  deposit  for  the 
same.  All  dividends  declared  in  the  mean- 
time shall  be  payable  to  the  holders  of  such 
certificates  of  deposit 

"Sixth.  The  party  of  the  first  part  further 
agrees  that  every  other  holder  of  stock  of 
said  Boston  &  Pioche  Mining  Company,  who 
shall  desire  to  do  so,  may,  within  thirty  days 
next  after  deposit  with  said  party  of  the 
third  part  of  said  shares  of  said  Scott  Mines 
Company,  deposit  with  said  party  of  the  third 
part  his  certificate  for  shares  of  said  Boston 
&  Pioche  Mining  Company,  duly  indorsed  la 
blank,  ui>on  the  same  terms  and  conditions 
as  are  hereinbefore  expressed  with  respect 
to  the  shares  of  the  party  of  the  second  part, 
and  that  the  party  of  the  first  part  will,  with- 
in thirty  days  next  after  said,  deposit  cause 
to  be  deposited  with  said  party  of  the  third 
part  a  certificate  for  an  equal  number  of 
shares  of  said  Scott  Mines  Company  In  the 
name  of  said  depositor.    Upon  receiving  such 
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deposit  the  party  of  the  third  part  shall  de- 
liver to  the  party  of  the  first  part  the  certlfl- 
cate  of  stock  of  said  Boston  and  Ploche  Min- 
ing Ck)mpany  and  shall  issue  to  such  depos- 
itor a  certificate  of  deposit  therefor  In  the 
same  form  as  the  certificates  issued  to  the 
party  of  the  second  part  hereunder. 

"Seventh.  The  party  of  the  first  part  shall 
also  deposit  with  the  party  of  the  third  part 
a  certificate  for  the  150,000  promoter's  shares 
of  said  Scott  Mines  Company  upon  the  same 
terms  and  for  the  same  period  as  the  shares 
mentioned  In  Article  Fourth  hereof,  and  the 
party  of  the  third  part  shall  Issue  to  blm  a 
like  certificate  of  deposit  thereof. 

"Eighth.  The  party  of  the  first  part  fnr^ 
ther  guarantees  and  agrees  to  and  with  the 
party  of  the  second  part.  If  said  Scott  Mines 
Ck>mpany  shall  exchange  any  of  Its  shares 
for  any  shares  of  the  capital  stock  of  the 
Rawhide  Northern  Consolidated  Mines  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Nevada,  such 
exchange  shall  be  made  at  the  rate  of  not 
lees  than  three  shares  of  Said  Rawhide  North- 
em  Consolidated  Mines  Company  for  each 
share  of  said  Scott  Mines  Company,  and  that 
all  the  stock  of  said  Scott  Mines  Company 
issued  upon  such  exchange  shall  be  deposited 
and  held  In  the  same  manner  In  which  the 
shares,  which  are  hereinbefore  provided  to  be 
Issued  In  exchange  for  the  stock  of  said  Bos- 
ton ft  Ploche  Mining  Company,  are  to  be  held 
and  for  the  same  period. 

"Ninth.  The  party  of  the  third  part  accepts 
the  duties  and  obligations  conferred  ui)on  It 
by  this  agreement,  but  It  Is  expressly  agreed 
that  It  shall  not  be  liable  except  for  its  own 
willfnl  negligence  or  default  in  acting  here- 
under. 

"In  witness  whereof,  the  party  of  the  first 
part  does  hereunto  set  his  hand  and  seal, 
and  the  parties  of  the  second  and  third  parts 
hare  caused  these  presents  to  be  signed  by 
their  respective  officers  thereunto  duly  au- 
thorized, and  their  corporate  seals  to  be  here- 
to afiSxed,  the  day  and  year  first  above  writ- 
ten. [Signed]  Alexander  W.  Scott.  [Seal.] 
Boston  ft  Ploche  Mining  &  Development  Co., 
by  Charles  B.  Miller,  Prest  [Seal  of  B.  ft  P. 
M.  &  D.  Co.]  Rhode  Island  Hospital  Trust 
Company,  by  H.  J.  Wells,  Prest.  [Seal  of 
R.  I.  H.  T.  Co.]  Witness  to  aU  three:  H.  A. 
Hunt- 
To  this  plea  the  plaintMC  demurred,  and, 
after  argument  thereon,  the  superior  court 
overruled  the  demurrer,  sustained  the  plea, 
and  dismissed  the  suit  for  want  of  Jurisdic- 
tion. The  plalntlfT  excepted  to  said  decision 
and  has  duly  prosecuted  his  exceptions  to 
this  court,  and  as  a  basis  of  his  exceptions  al- 
leges the  following  reasons:  (1)  Because  cer- 
tificates of  stodc  of  a  foreign  corporation, 
which  are  In  the  hands  and  possessloo  of  a 
resldoit  of  this  state,  are  subject  to  garnish- 
ment. (2)  Because  certificates  of  stock  are 
personal  property,  and  are  subject  to  garnish- 


ment   @)  Because  said  decision  is  contrary 
to  law. 

The  parties  have  argued  this  case  as  If  the 
only  question  involved  was  whether  shares 
or  certificates  of  stock  of  a  foreign  corpora- 
tion owned  by  a  nonresident  are  subject  to 
attachment  In  this  Jurisdiction  by  process  of 
garnishment,  served  upon  the  trust  company 
having  the  actual  manual  custody  of  the  cer- 
tificates, or  whether  the  situs  of  the  stock  for 
the  purpose  of  attachment  Is  the  situs  of  the 
corporation  whose  shares  are  thus  sought  to  be 
attached.  We  find,  however,  that  there  Is  an 
underlying  question  arising  from  the  nature 
of  the  agreement  "Defendant's  Exhibit  A," 
under  which  the  Rhode  Island  Hospital  Trust 
Company  holds  the  certificates  of  stock  which 
are  sought  here  to  be  held  under  the  process 
of  garnishment  By  reference  to  that  agree- 
ment, It  Is  plain  that  the  primary  purpose 
thereof  is  to  effect  an  exchange  of  certain 
shares  of  stock  In  a  corporation  to  be  organ- 
ized, to  wit  the  Scott  Mines  Company,  for 
certain  shares  of  stock  of  a  corporation  pre- 
viously organized  and  existing,  to  wit,  shares 
In  the  Boston  ft  Pioche  Mining  Company  of 
Arizona,  which  are  said  to  be  held  by  the 
Boston  ft  Ploche  Mining  ft  Developmrait 
Company  of  Maine ;  and  It  is  agreed  (article 
"third")  that  the  last-mentioned  company, 
party  of  the  second  part  shall  deposit  392,- 
996  shares  of  the  capital  stock  of  the  Boston 
&  Ploche  Mining  Company  with  the  Rhode 
Island  Hospital  Trust  Company  In  escrow,  to 
be  delivered  to  the  party  of  the  first  part 
(Scott,  the  defendant). 

By  article  "fourth,"  Scott  (the  defendant) 
agrees  to  deposit  with  the  trust  company  14 
certificates  of  stock  In  the  Scott  Mines  Com- 
pany (when  Incorporated  and  within  sixty 
days  after  date  of  agreement),  which  aggre- 
gate the  same  number  of  shares  (viz.,  392,996) 
as  are  to  be  deposited  by  the  Boston  & 
Ploche  Mining  ft  Development  Company ;  and 
the  Scott  Mines  Company  certificates  are  ex- 
pressly agreed  to  be  Issued  "in  the  name  of 
the  party  of  the  second  part"  (Boston  ft 
Ploche  Mining  &  Development  (Company), 
and  are  to  "be  Indorsed  In  blank  by  the  par- 
ty of  the  second  part"  And  upon  deposit 
with  the  trust  company  of  the  Scott  Mines 
Company  certificates,  the  trust  company  is 
to  deliver  to  Scott  all  certificates  of  stock  of 
Boston  &  Pioche  Mining  Company  deposited 
with  it;  and  to  bold  the  certificates  of  stock 
in  the  Scott  Mines  Company  for  one  year 
after  deposit,  unless  consent  to  their  delivery 
is  given  before  that  time  by  the  board  of  di- 
rectors of  the  Scott  Mines  Company.  The 
agreement  does  not  disclose  the  names  of  the 
persons  to  whom  these  certificates  of  stock 
are  to  be  ultimately  delivered,  but  it  Is  to  be 
noted  that  up  to  this  point  there  Is  no  provi- 
sion for  the  deposit  with  the  trust  company 
of  any  shares  of  stock  in  the  Scott  Mines 
Company  in  the  name  of  Scott  the  defend- 
ant or  to  be  delivered  to  blm.   He  is  only  en- 
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titled  to  receive  the  shares  In  the  Boston  & 
i'ioche  Mining  Company. 

By  the  fifth  article  of  the  agreement,  It 
Is  provided  that  at  the  expiration  of  one  year 
after  the  deposit  of  the  certificates,  or  sooner, 
upon  consent  of  the  Scott  Mines  Company, 
the  trust  company  Is  to  deliver  the  certif- 
icates held  by  It  for  shares  In  the  Scott  Mlnee 
Company  to  persons  (undisclosed)  surrender- 
ing certlflcates  of  deposit  for  such  shares. 

There  are  further  similar  provisions  for 
exchange  of  other  shares  (by  article  "sixth") 
of  the  Boston  &  Ploche  Mining  Company  and 
Scott  Mines  Company  If  shareholders  see 
fit  to  avail  themselves  of  them,  and  certain 
other  agreements  regarding  possible  exchang- 
es of  stock  In  the  Rawhide  Northern  Consol- 
idated Mines  Company  (by  article  "eighth"), 
discussion  of  which  In  detail  is  not  now  ma- 
terial 

There  Is  also  provision  (by  paragraph 
"seventh")  requiring  the  party  of  the  first 
part  (defendant  Scott)  to  deposit  with  the 
trust  company  a  certificate  for  150,000  pro- 
moter's shares  of  the  Scott  Mines  Company 
upon  the  same  terms  and  for  the  same  period 
as  provided  In  article  "fourth,"  "and  the 
party  of  the  third  part"  (the  trust  company) 
"shall  issue  to  him  a  like  certificate  of  de- 
posit thereof."  These  promoter's  shares  are 
mentioned  In  article  "second"  of  the  agree- 
ment, but  It  nowhere  appears  that  they  be- 
long to  Scott,  the  defendant,  or  are  to  be  Is- 
sued In  his  name,  nor  does  It  appear  that  the 
certificate  of  deposit  to  be  Issued  to  him  by 
the  trust  company,  under  article  "fourth," 
Is  to  be  Issued  for  his  benefit,  or  whether 
or  not  he  has  any  Interest  therein  or  whether 
or  not  their  Issue  Is  solely  for  the  benefit  of 
Scott,  or  for  his  benefit  with  others  undis- 
closed, or  to  him  as  trustee  for  himself  and 
others  undisclosed  or  solely  for  the  benefit  of 
other  persons  undisclosed. 

The  plalntlfT  by  process  of  garnishment 
served  upon  the  Rhode  Island  Hospital  Trust 
Company  attempts  to  attach  the  certlflcates 
for  shares  of  stock  In  the  Scott  Mines  Com- 
pany which  are  held  on  deposit  by  the  trust 
company  standing  in  the  name  of  the  de- 
fendant Alexander  W.  Scott 

The  first  a£Qdavlt  filed  by  said  trust  com- 
pany Is  dated  November  23,  1909,  and  Is  as 
follows : 

"ProvldMice — sc.:     Superior    Court     Smile 
Maertens    v.    Alexander    W.    Scott     No. 

.    Trustee's  Affidavit 

"I,  William  A.  Oamwell,  on  oath  depose 
and  say  that  I  reside  in  the  dty  of  Provi- 
dence and  am  the  secretary  of  the  Rhode 
Island  Hospital  Trust  Company  and  the  of- 
ficer of  said  trust  company  upon  whom  was 
served  a  copy  of  the  writ  In  the  above-en- 
titled cause  for  the  purpose  of  attaching  the 
personal  property  of  the  defendant  In  the 
hands  and  possession  of  said  trust  company. 
At  the  time  of  the  service  of  said  copy,  the 
said  Rhode  Island  Hospital  Trust  Company 


held  In  Its  possession  a  large  number  of  cer- 
tificates of  stock  of  the  Scott  Mines  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Nevada,  deposited  with  It 
under  an  agreement  In  writing  between  the 
defendant  and  others  dated  September  letb, 
1908,  to  be  held  by  it  tmtil  one  year  after 
the  deposit  with  it  of  said  certificates,  which 
year  expired  on  November  17, 1909.  And  from 
time  to  time  as  said  certlflcates  of  stock 
were  deposited  with  it  said  trust  company 
had  Issued  receipts  therefor  in  such  names 
as  It  was  Instructed  by  the  parties  to  said 
deposit  agreement  all  of  which  were  in  the 
following  form,  the  blanks  being  duly  filed 
In  each  Instance,  namely: 

"  'Providence,  E.  L,  ..... .,  1909. 


"'Rhode  Island  Hospital  Trust  Company 
hereby  acknowledge  to  have  received  certifi- 
cate No for 

shares  of  the  Scott  Mines  Company  of  Neva- 
da, standing  In  your  name,  deposited  with 
said  trust  company  In  accordance  with  an 
agreement  of  September  16th,  1908,  between 
Alexander  W.  Scott  and  others.  This  re- 
ceipt not  transferable  or  negotiable. 
"  'Rhode  Island  Hospital  Trust  Company, 
"• ,  President* 

"At  the  time  of  the  service  of  the  copy  of 
said  writ  as  aforesaid,  said  trust  company 
held  certlflcates  of  8to<^  In  said  Scott  Mines 
Company  issued  in  the  name  of  the  said  de- 
fendant for  369,098  shares  for  which  it  bad 
issued  numerous  receipts  In  the  form  afore- 
said in  the  name  of  the  said  defendant,  and 
also  held  a  further  certificate  of  said  Scott 
Mines  Company  for  76,280  shares  issued  In 
the  name  of  the  Boston  &  Ploche  Mining  & 
Development  Company  and  assigned  In  blank 
by  said  Boston  &  Ploche  Mining  &  Develop- 
ment Company,  and  had  issued  Its  rec^pt 
therefor  in  ttie  form  aforesaid  to  the  said  de- 
fendant In  accordance  with  instructions  re- 
ceived by  It  to  that  effect  And  this  depo- 
nent is  Informed,  and  believes,  that  since  the 
Issue  of  said  receipts  as  aforesaid  the  said 
defendant  has  transferred  some  of  said  re- 
ceipts to  other  persons,  but  is  Ignorant  of 
the  details  of  such  transfers  and  of  the 
rights.  If  any,  legal  or  equitable,  which  such 
transfers  may  have  given  to  the  holders 
thereof  against  the  said  Rhode  Island  Hos- 
pital Trust  Company  and  to  said  certificates 
of  stock  of  the  said  Scott  Mines  Company 
held  by  it  as  aforesaid. 

"And  this  deponent  further  says  that  since 
the  service  of  the  copy  of  said  writ  upon 
him,  the  said  plaintiff  has  released  from 
the  attachment  made  thereby  a  total  of  180,- 
000  shares  of  said  stot^  of  said  Scott  Mlnea 
Company,  leaving  a  balance  of  265,378  of  said 
shares.  Including  the  certificate  aforesaid  is- 
sued in  the  name  of  said .  Rosttm  &  Ploche 
Mining  &  Developing  Company,  In  the  hands 
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and  possession  ot  said  Trust  Company,  tor 
which  It  has  Issued  Its  receipts  In  the  name 
of  said  defendant 

"And  otherwise  than  as  abore  stated  the 
said  Rhode  Island  Hospital  Trust  Company 
at  the  time  of  the  serrlce  of  the  copy  of  said 
writ  had  none  of  the  personal  estate  of  the 
said  defendant  In  its  hands  or  possession, 
either  directly  or  indirectly. 

"Wm.  A.  Gamwell. 

"Subscribed  and  sworn  to  by  William  A. 
Gamwell  at  Providence  tbls  23d  day  of  No- 
vember, A.  D.  1909.  Before  me,  WllUain  B. 
TUllnghast,  Notary  Public.    [Seal.] 

"And  said  trust  company  appears  and  an- 
swers said  action  as  above,  and  asks  the 
coart  to  determine  whether  it  ia  properly 
chargeable  as  trustee  of  the  said  defendant, 
and  if  so,  to  what  ext^t  By  Its  Attorneys, 
James  TiUinghast,  TUUnghast  ft  Collins." 

The  second  affidavit,  dated  December  1, 
1909  (Tmstee's  Amended  Affidavit),  is  as  fol- 
lows: 

^Providence— fle :     Superior  Court     Bmlle 

Maertens  v.  Alexander  W.  Scott    Tmstee's 

Amended  Affidavit 

'%  William  A  Gamwell,  on  oath  depose 
and  aay  that  I  reside  In  the  dty  of  Provi- 
dence and  am  the  secretary  of  the  Rhode  Is- 
land Hospital  Trust  Company  and  the  officer 
of  said  trust  company  upon  whom  was  serv- 
ed a  copy  of  the  writ  in  the  above-entitled 
cause  for  the  purpose  of  attaching  the  ver- 
sonal  inroperty  of  the  defendant  In  the  hands 
and  possession  of  said  trust  company. 

"At  the  time  of  the  service  of  said  copy, 
the  said  Rhode  Island  Hospital  Trust  Com- 
pany held  In  its  possession  a  large  number 
of  certificates  of  stock  of  the  Scott  Mines 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Nevada,  deposited  with 
It  under  an  agreement  in  writing  between 
the  defendant  and  others  dated  September 
18th,  1908,  to  be  held  by  it  until  one  year 
after  the  deposit  with  It  of  said  certificates, 
which  year  expired  on  November  17,  1909. 
And  from  time  to  time  as  said  certificates 
of  stock  were  deposited  with  it  said  trust 
company  had  Issued  receipts  therefor  in  such 
names  as  it  was  instructed  by  the  parties 
to  said  deposit  agreement  all  of  which  were 
In  the  following  form,  the  blanks  being  duly 
filed  In  each  instance,  namely: 

"  'Providence,  H.  L, ,  1909. 


"'Rhode  Island  Hoq>ltaI  Trust  Company 
hereby  acknowledges  to  have  received  certif- 
icate No. for  

shares  of  the  Scott  Mines  Company  of  Ne- 
vada, standing  in  your  name,  deposited  with 
said  Trust  Company  in  accordance  with  an 
agreement  of  September  Ifitb,  1908,  between 


Alexander  W.  Scott  and  others.    Tbls  re- 
ceipt not  transferable  or  negotiable. 
"'Rhode  Island  Hospital  Trust  Company, 
"• President* 

"At  the  time  of  the  service  of  the  copy  of 
said  writ  as  aforesaid,  said  trust  company 
held  certificates  of  stock  in  said  Scott  Mines 
Company  issued  in  the  name  of  the  said  de- 
fendant for  389,098  shares  for  which  It  bad 
Issued  numerous  receipts  in  the  form  afore- 
said in  the  name  of  the  said  defendant  and 
also  held  a  further  certificate  of  said  Scott 
Mines -Company  for  76,280  shares  issued  in 
the  name  of  the  Boston  &  Ploche  Mining  & 
Development  Company,  and  assigned  in  blank 
by  said  Boston  &  Ploche  Mining  &  Develop- 
ment Company,  and  had  issued  its  receipt 
therefor  in  the  form  aforesaid  to  the  said  de- 
fendant in  accordance  with  Instructions  re- 
ceived by  It  to  that  effect.  And  this  depon- 
ent further  says  that  said  trust  company  was 
Informed  by  the  defendant  prior  to  the  date 
of  the  service  of  the  copy  of  said  writ  that 
be  had  assigned  256,280  shares  of  the  stock 
of  said  Scott  Mines  Company  represented  by 
certain  of  said  receipts,  including  that  rep- 
resenting those  shares  issued  to  said  Boston 
&  Ploche  Mining  &  Development  Company  as 
aforesaid,  to  his  wife,  Jessie  L.  Scott,  and 
a  writing  purporting  to  be  an  assignment  and 
transfer  of  said  shares  signed  by  the  defend- 
ant was  received  by  the  said  trust  company 
from  the  said  Jessie  L.  Scott  at  about  the 
same  time  that  it  was  notified  thereof,  and 
that  said  defendant  also  transferred  others 
of  said  receipts  to  other  persons,  making  a 
total  of  436,280  shares  so  assigned  to  the 
knowledge  of  this  deponent,  and  leaving  un- 
assigned  so  ftir  as  this  deponent  or  said 
trust  company  knows  9,008  of  said  shares. 
But  this  deponent  and  said  trust  company 
are  Ignorant  of  the  details  of  such  trans- 
fers and  of  the  rights,  if  any,  legal  or  equi- 
table, which  such  transfers  may  have  given 
to  the  holders  thereof  against  the  said  Rhode 
Island  Hospital  Trust  Company  and  to  said 
certificates  of  stock  of  the  said  Scott  Mines 
Company  held  by  it  as  aforesaid. 

"And  this  deponent  further  says  that  since 
the  service  of  the  copy  of  said  writ  upon  hira 
as  aforesaid  the  said  plaintiff  has  released 
from  the  attachment  made  thereby  a  total 
of  180,000  shares  of  said  stock  of  the  said 
Scott  Mines  Company,  represented  by  certif- 
icates and  receipts  other  than  those  purport. 
Ing  to  be  assigned  to  the  said  Jessie  L.  Scott 
as  aforesaid. 

"And  otherwise  than  as  above  stated  the 
said  Rhode  Island  Hospital  Trust  Company 
at  the  time  of  the  service  of  the  copy  of  said 
writ  had  none  of  the  personal  estate  of  the 
said  defendant  in  its  hands  or  possession, 
either  directly  or  indirectly. 

"Wm.  A.  OamwdL 

"Subscribed  and  sworn  to  by  William  A. 
Gamwell  at  Providence  fbiM  1st  day  of  Eft- 
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cember,  A.  D.  1900.    Before  me,  William  R. 
TUllnghaat,  Notary  Public. 

"And  said  trust  company  appears  and  an- 
swers said  action  as  above,  and  asks  the 
court  to  determine  whether  It  Is  properly 
chargeable  as  trustee  of  the  said  defendant, 
and,  If  so,  to  what  extent.  By  Its  Attorneys, 
James  Tillinghast,  TUllnghaat  &  Collins." 

The  "Trustee's  Supplemental  Affidayit," 
dated  March  14,  1910,  is  as  follows: 

"Providence — sc.:  Superior  Court  Bmlle 
Maertens  v.  Alexander  W.  Scott  Trus- 
tee's Supplemental  AfBdavlt 

"I,  William  A.  Gamwell,  on  oath  depose 
and  say  that  I  am  the  Secretary  of  the 
Rhode  Island  Hospital  Trust  Company  and 
the  same  person  who  made  the  amended  trus- 
tee's affidavit  in  the  above  entitled  cause  on 
December  1,  1909;  and  I  further  say  that 
since  the  making  of  said  amended  affidavit 
the  said  Rhode  Island  Hospital  Trust  Com- 
pany iias  been  notified,  by  the  Scott  Mines 
Comi>any  mentioned  In  said  amended  affi- 
davit, that  its  board  of  directors  had  passed 
a  vote  Instructing  the  secretary  of  said  com- 
pany to  cancel  certificate  No.  20  for  150,000 
shares  of  its  capital  stock  as  well  as  other 
certificates  not  held  by  said  Rhode  Island 
Hospital  Trust  Company,  and  to  refuse  any 
transfer  of  the  same  If  they  should  be  pre- 
sented to  bim,  on  the  ground  that  the  said 
A.  W.  Scott  had  issued  said  certificates  with- 
out any  authority  from  the  board  of  directors 
and  without  an^  consideration  therefor.  And 
this  deponent  further  says  that  the  160,000 
shares  of  stock  represented  by  said  certificate 
No.  20  are  a  portion  of  the  256,280  shares 
assigned  by  the  said  A.  W.  Scott  to  his  said 
wife,  Jessie  L.  Scott,  as  stated  in  bis  said 
amended  affidavit.  W.  A.  Gamwell. 

"Subscribed  and  sworn  to  by  William  A. 
Oamwell  at  Providence  this  14th  day  of 
March,  A.  D.  1910.  Before  me,  William  R. 
Tillinghast  Notary  Public. 

"And  said  trust  company  asks  the  court  to 
determine  whether  it  Is  properly  chargeable 
as  trustee  of  the  said  defendant,  and  if  so, 
to  what  extent.  By  Its  Attorneys,  James 
Tillinghast,  Tillinghast  &  Collins." 

By  these  affidavits  It  appears: 

(1)  That  at  the  time  of  service  of  the  writ 
(October  4,  1909)  the  trust  company  was  not 
under  obligation  to  deliver  any  certificate  of 
stock  in  the  Scott  Mines  Company  to  any 
person  whomsoever,  since  the  period  of  one 
year  from  the  date  of  deposit  bad  not  expir- 
ed, and  would  not  expire  until  November  17, 
1909,  more  than  six  weeks  after  date  of  serv- 
ice. 

(2)  That  while  it  held  certificates  for  a 
very  large  number  of  shares  In  the  Scott 
Mines  Company,  standing  in  the  name  of  the 
defendant  it  does  not  appear  by  what  au- 
thority such  certificates  were  Issued  in  the 
name  of  the  defendant  or  received  by  the 
trust  company  standing  in  bis  name,  when 


the  agreement  (Exhibit  A)  expressly  provides 
that  as  to  392,996  shares  of  said  stock, 
they  are  to  be  issued  in  the  name  of  the 
Boston  &  Pioche  Mining  &  Development  Com- 
pany and  by  it  Indorsed  in  blank  (see  arti- 
cle "fourth,"  Exhibit  A). 

(3)  That  the  trustee  Is  Informed,  and  be- 
lieves, that  defendant  has  transferred  some 
of  the  receipts  to  other  persons  (unluiown  to 
the  trustee)  and  whose  rights  legal  or  equi- 
table are  unknown. 

(4)  That  the  trustee  prior  to  service  of  the 
writ  received  notice  from  Scott,  the  defend- 
ant that  he  had  assigned  256,280  shares  of 
the  stock  of  the  Scott  Mines  Company  repre- 
sented by  certain  of  said  receipts,  including 
that  representing  76,280  shares  issued  to  the 
Boston  &  Pioche  Mining  &  Development  Cova- 
pany,  to  his  wife,  Jessie  I*.  Scott,  who  had 
also  about  the  same  time  sent  to  the  trustee 
a  writing  purporting  to  be  an  assignment 
and  transfer  of  said  shares  signed  by  de- 
fendant. 

(6)  That  since  service  of  the  writ  the  plain- 
tiff has  released  180,000  shares  from  the  at- 
tadunent 

(6)  That  since  the  date  of  making  the 
amended  affidavit  December  1,  1900,  the 
trustee  has  been  notified  by  the  Scott  Mines 
Company  of  the  invalidity  of  the  issue  of  cer- 
tificate No.  20,  for  150,000  shares,  that  the 
same  was  issued  by  Scott  the  defendant, 
without  authority  and  without  consideration, 
and  that  the  board  of  directors  had  direct- 
ed the  secretary  of  the  Scort  Mines  Com- 
pany to  cancel  the  same,  and  that  this  150,- 
000  shares  represented  by  certificate  No.  20 
was  a  part  of  the  stock  assigned  by  defend- 
ant Scott  to  his  wife,  Jessie  L.  Scott. 

From  the  foregoing  review  of  the  circum- 
stances surrounding  this  case,  it  is  per- 
fectly evident  that  at  the  time  when  the 
writ  was  served  upon  the  Rhode  Island 
Hospital  Trust  Company  in  the  attempt  to 
garnish  the  shares  or  certificates  for  shares 
In  the  Scott  Mines  Company  as  the  prop- 
erty of  the  defendant  there  was  no  action 
at  law  which  the  defendant  could  have 
brought  against  the  trust  company  in  rela- 
tion to  said  shares  or  said  certificates  or  any 
matter  or  thing  In  relation  thereto;  nor  was 
there  any  claim  or  demand  of  any  kind  upon 
which  the  defendant  had  any  right  of  action 
whatsoever  against  the  trust  company.  By 
virtu^  of  the  agreement  of  deposit  (Exliiblt 
A)  followed  by  the  deposits  of  certificates 
standing  In  the  name  of  the  defendant  and 
others,  and  again  followed  by  all  the  numer- 
ous transfers  and  assignments,  notices,  and 
claims  of  one  sort  and  another,  it  ia  clear 
that  no  action  at  law  of  any  Idnd  lias  ever 
arisen;  on  the  contrary,  it  is  obvious  that 
only  equitable  relations  have  been  created, 
whereby  the  tmst  company,  as  the  custodian 
of  the  certificates,  has  become  a  trustee  for 
the  purpose  of  holding  the  same  until  It  shall 
appear  to  whom  the  same  equitably  belong. 
It  Is  certain  that  la  the  first  Instance  under 
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the  agreement  only  equlta'ble  relattons  were 
constituted,  and  there  was  nothing  in  the 
nature  of  an  action  at  law  that  could  have 
arisen  thereunder;  and  it  is  also  certain  that 
now  equitable  rights  have  arisen  between 
numerous  parties,  largely  nonresident  of  the 
state  of  Rhode  Island,  including  the  Scott 
Mines  Company  of  Nevada,  the  Boston  &  Pio- 
che  Mining  &  Development  Company  of  Maine, 
Jessie  L.  Scott,  Alexander  W.  Scott  the  de- 
fendant, and  numerous  other  undisclosed 
nonresident  parties,  which  can  only  be  de- 
termined by  means  of  a  bill  In  equity  where- 
in all  of  the  persons  interested  may  be 
entitled  to  appear  as  parties.  Only  by  snch 
means  can  It  be  made  finally  to  appear 
whether  the  defendant  Scott  Is  lawfully  en- 
titled to  demand  and  receive  any,  and,  if 
anv,  how  many,  of  the  certificates  of  stock 
of  the  Scott  Mines  Company,  and  for  what 
number  of  shares,  if  any.  Such  a  contro- 
verey  cannot  be  tried  out  in  a  court  of  law 
through  the  process  of  garnishment,  even  If 
all  of  the  parties  thereto  could  be  brought 
before  the  court. 

The  rule  Is  well  stated  In  Drake  on  At- 
tachment, as  follows :  "Sec.  457.  It  Is  neces- 
sary, in  the  first  place,  to  bear  in  mind  that, 
wh^«ver  the  distinction  exists  between  com- 
mon-law and  chancery  jurisdiction,  courts 
of  law  cannot  undertake,  by  garnishment,  to 
settle  equities  between  the  parties,  In  order 
to  subject  an  equitable  demand  which  the 
defendant  may  have  against  the  garnishee  to 
the  payment  of  the  defendant's  debt.  Where 
this  distinction  does  not  exist,  and  both 
branches  of  jurisdiction  are,  as  it  were,  fus- 
ed into  one,  or  where,  as  In  some  states, 
courts  of  chancery  are  vested  with  jurisdic- 
tion In  attachment  cases,  the  rule  may  be  dlf- 
tereat.  In  courts  of  law,  however,  garnish- 
ment must  be  considered  as  a  legal  and  not 
an  equitable  proceeding,  and  consequently 
the  defendant's  rights  to  the  fund  or  prop- 
erty sought  to  be  condemned  must  be  legal, 
as  contradistinguished  from  equitable.  If 
this  rule  be  departed  from,  there  will  be  no 
stopping  point,  and  we  must  go  the  full 
length,  and  claim  that  the  equitable  rights 
of  the  defendant  may  be  attached  by  garnish- 
ment In  a  suit  at  law,  and  thus  a  court  of 
law  will  become  invested  with  cognizance  of 
equitable  rights,  and  therefore  bound  to  as- 
certain and  condemn  them,  however  difficult 
the  task  may  be,  or  however  Incompetent  the 
powers  of  the  court  for  this  purpose.  Thus, 
where  a  garnishee  was  sought  to  be  charg- 
ed, on  the  ground  that  he  was  Indebted  to 
the  defendant  in  respect  of  a  partnership 
which  had  existed  between  them,  but  the 
accounts  of  which  bad  not  been  settled,  it 
was  held  that  the  proceeding  could  not  be 
sustained;  that  the  partnership  accounts 
could  not  be  settled  In  that  way,  but  only 
in  equity."  And  see  Hassle  t.  G.  I.  W.  U. 
CongregaUoD,  35  Cal.  378. 

In  Sheedy  v.  Second  National  Bank,  Oam., 
«2  Mo.  17,  21  Am.  Bep.  407,  the  court  says, 


at  pages  24,  2S  of  62  Mo.  (21  Am.  Rep.  407), 
as  follows:  "It  must  be  home  in  mind  that 
garnishment  Is  essentially  a  legal  proceed- 
ing, and  not  adapted  for  the  ascertainment 
and  settlement  of  equitable  rights  between 
the  garnishee  and  the  defendant;  and  that 
a  court  of  law  has  no  power  to  act  on  the 
debt,  until  by  an  adjustment  of  the  partner- 
ship affairs  It  shall  appear  whether  the  de- 
fendant has  any  and  what  Interest  in  the 
general  surplus,  or  the  particular  debt 
•  ♦  •  The  only  remaining  question  is  the 
action  of  the  court  in  overruling  the  motion 
requiring  Streeter  and  Rlzer  to  appear  and 
litigate  their  respective  rights  in  the  debt. 
In  reference  to  this  question,  it  might  be 
sufficient  to  say  that  no  exception  was  taken 
to  the  court's  ruling.  But,  aside  from  this, 
the  action  of  the  court  was  manifestly  prop- 
er. There  was  no  authority  for  the  proceed- 
ing. The  parties  were  nonresidents,  and  not 
within  the  jurisdiction  of  the  court,  and  that 
tribunal  could  exercise  no  control  over  them. 
A  garnishment  proceeding,  as  previously  re- 
marked, Is  strictly  legal,  and  no  power  ex- 
ists in  the  court  to  invoke  equitable  inter- 
ference to  compel  a  settlement  and  adjust- 
ment of  accounts  between  other  parties.  The 
seventh  section  of  our  garnishment  act 
(Wagn.  Stat.  666)  provides  that  'whenever 
any  property,  effects,  money  or  debts,  be- 
longing or  owing  to  the  defendant,  shall  be 
found  ba.  the  hands  of  the  garnishee,  he  may, 
at  any  time  before  final  judgment,  discharge 
himself  by  paying  or  delivering  the  same  or 
so  much  thereof  as  the  court  shall  order  to 
the  sheriff,  from  all  further  liability  on  a<s 
count  of  the  property,  money  or  debts  so 
paid  or  delivered."  The  statute  evidently 
contemplated  that,  in  order  to  render  a  per- 
son liable  as  garnishee,  the  debt  which  he 
owed  the  defendant  should  be  of  such  a 
character  that  upon  being  served  with  pro- 
cess he  might  pay  the  amount,  without  being 
compelled  to  await  the  determination  of  a 
chancery  proceeding  requiring  an  adjustment 
of  accounts  between  parties  and  partnerships. 
So  thought  the  court  in  Lackland  v.  Gar- 
esche,  56  Mo.  267,  where  It  held  "that  the  stat- 
ute tonchlng  garnishment  is  essentially  legal 
and  not  equitable  in  Its  nature  and  proce- 
dure; and  the  rights,  credits,  and  effects  in  the 
hands  of  the  garnishee  which  are  subject  to 
attachment  are  such  as  are  not  incumbered 
vt'ith  trusts,  and  such  as  may  be  delivered 
over,  or  paid  to  the  officer  under  the  direction 
of  the  court,  free  from  incumbrances.  The 
judge  in  delivering  the  opinion  said  that  It 
was  'not  contemplated  by  the  Iieglslature  to 
authorize  a  court  of  law,  in  a  mere  side  Issue 
growing  out  of  an  attachment  suit,  to  exer- 
cise the  intricate  and  complicated  duties  of 
a  chancellor.' " 

In  Harris  v.  Miller,  71  Ala.  26,  the  court 
says,  at  page  32:  "On  first  examination  of 
this  cause  we  were  of  the  opinion  there  was 
no  error  in  the  record  of  Injury  to  the  appel- 
lant   Further  examination  has  led  us  to  a 
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different  conclusion.  A  gamlsbment  is  not 
an  equitable  proceeding.  It  is  essentially  a 
legal  proceeding,  assimilated  to  an  attacb- 
ment  of  personal  property;  and  in  Its  nature 
and  operation  Is  the  Institution  of  a  suit  by 
a  creditor  against  the  debtor  of  his  debtor. 
Only  such  demands  as  the  debtor  by  an  ac- 
tion at  law  In  his  own  name  can  enforce,  the 
creditor  may  reach  and  condemn  by  this 
remedy;  and  whatever  defenses  would  pre- 
vail If  the  debtor  were  himself  suing  will 
avail  against  the  garnishing  creditor.  Eq- 
uitable demands  cannot  be  reached,  and,  if  a 
legal  demand  exists,  complicated  and  involv- 
ed with  matters  strictly  and  purely  of  eq- 
uitable cognizance,  which  must  be  adjusted  If 
full  and  complete  Justice  is  done,  the  par- 
ties will  be  remitted  to  a  court  of  equity.  1 
Brick.  Dig.  175,  i§  313,  314;  Toomer  v.  Ran- 
dolph, 60  Ala.  356." 

In  Harrell  v.  Whitman,  19  Ala.  135,  the 
court  says,  at  pages  13S,  139:  "(2)  We  con- 
sider it  settled  by  the  previous  dedsions  of 
this  court  that  the  process  of  garnishment 
must  be  considered  as  a  legal  and  not  as  an 
equi,table  proceeding;  consequently  the  de- 
fendant's rights  to  the  fund  or  property 
sought  to  be  condemned  must  be  legal  as  con- 
tradistinguished from  equitable.  Representa- 
tives of  Thomas  v.  Hopper,  6  Ala.  442.  In 
the  case  of  Travis  v.  Tartt,  8  Ala.  574,  it  was 
said  that  the  proceeding  by  garnishment  Is 
the  Institution  of  a  suit,  In  which  the  creditor 
is  permitted  to  proceed  against  the  debtor 
of  his  debtor,  and  therefore  It  would  seem  to 
be  governed  by  the  general  rules,  applicable 
to  other  suits.  Again,  In  the  case  of  Walker 
T.  JMcGehee,  11  Ala.  273,  It  wajs  said  by  the 
Judge  delivering  the  opinion  (although  the 
point  was  not  expressly  decided)  that  'our 
statutes  when  they  speak  of  Indebtedness  to 
the  defendant  in  attachment  or  Judgment  re- 
fer to  such  Indebtedness  as  would  enable  the 
debtor  blmself  to  maintain  debt  or  indebita- 
tus assumpsit'  Indeed,  if  we  ever  depart 
from  the  plain  rule  that  the  attachment  and 
garnishment  can  operate  only  on  the  legal 
rights  of  the  defendant,  there  will  be  no  stop- 
ping point,  and  we  must  go  the  full  length, 
that  the  equitable  rights  of  the  defendant 
may  be  attached  by  garnishment  In  a  suit 
at  law,  and  thus  a  court  of  law  will  become 
invested  with  cognizance  of  equitable  rigbta. 
and  therefore  bound  to  ascertain  and  con- 
demn tbem,  however  difficult  the  task  may 
be,  or  however  Incompetent  the  powers  of  the 
court  for  this  purpose.  It  Is  better  to  hold 
to  the  plain  and  settled  rule  that  the  creditor 
can  condemn  by  process  of  gamlsbment  only 
such  rights  of  bis  debtor  as  the  debtor  could 
recover  by  action  at  law  In  bis  own  name; 
that  is,  his  legal  rights  as  distinguished  from 
equitable.  See,  also,  14  Am.  ft  Eng.  Enc.  of 
Law,  761,  762;  Nims  v.  Ford,  159  Mass.  576, 
35  N.  E.  .100 ;  Chase  v.  Thompson,  153  Mass 
14,  26  N.  E.  137;  Bailey  v.  N.  E.  Ins.  Co.,  114 
Mass.  177,.  19  Am.  Rep.  329 ;  Folsom  v.  Has- 
kell, i;i  Cush.  (Mass.)  470;   Maine  F.  ft  M. 


Ins..  Co.  V.  Weeks,  7  Mass.  438;  Field  v.  Craw- 
ford, 6  Gray  CMass.)  116;  Mass.  National 
Bank  t.  Bullock,  120  fMass.  86. 

Our  own  court  has  recognized  the  principle 
that  garnishment  proceedings  will  not  lie  In 
cases  of  equitable  claims  as  dlstlDgulsbed  from 
legal  claims.  See  Perry  t.  Thornton,  7  R. 
I.  16;  Smith  v.  Millett,  11  R.  I.  528.  Doubt- 
less many  more  cases  might  be  cited  to  the 
same  general  effect;  but  we  have  found  no 
case  which  Is  more  closely  analogous  to  the 
case  at  bar  than  those  relating  to  attempts 
made  to  garnish  claims  due  to  a  partnership 
1^1  suits  against  the  individual  partners,  or 
to  garnish  the  Interest  of  the  Individual  part- 
ners, in  the  partnership  fund.  We  deem  the 
general  principle  upon  which  all  these  cases 
rest  to  be  clearly  applicable  here.  It  would 
be  manifestly  unfair  to  the  Rhode  Island 
Hospital  Trust  Company,  as  well  as  to  other 
parties  Interested,  to  require  them  to  attempt 
to  litigate  In  this  proceeding  all  of  the  ques- 
tions of  trust  obligations  to  the  defendant, 
confused  and  complicated  as  they  are  by  rea- 
son of  all  that  has  been  done  with  reference 
to  these  certificates  of  stock,  and  to  attempt 
to  work  out  all  the  conflicting  equities,  par- 
ticularly In  view  of  the  fact  that  we  cannot, 
nor  can  the  superior  court,  bring  before  the 
court  all  of  the  parties  necessary  to  the  com- 
plete determination  of  the  complex  equities, 
many  of  the  parties  interested  being  unknown 
and  most,  tf  not  all  of  tbem,  being  nonresi- 
dent 

We  therefore  bold  that  for  the  reasons 
herein  set  forth  no  valid  attachment  has  been 
made  under  the  plaintiffs  writ,  and  there 
has  consequently  been  no  such  service  there- 
of as  to  give  Jurisdiction  to  the  superior  court 
over  the  controversy  set  forth  In  the  declara- 
tion. 

The  plalntlfTs  exceptions  are  therefore  ov* 
erruled,  and  the  case  is  remitted  to  the  su- 
perior court  for  further  proceedings. 

SWEETLAND,  J.  I  agree  with  the  condn- 
slon  of  Mr.  Justice  PABKHURST  that  the  de- 
murrer to  the  pica  In  abatement  should  be 
overruled.  Without  considering  the  correct- 
ness of  the  Justice's  conclusions  upon  what 
he  terms  the  "underlying  question"  In  the 
cause,  I  am  strongly  of  the  opinion  that  the 
court  Is  not  Justified  in  determining  the  mat- 
ter before  us  upon  that  ground.  This  ques- 
tion which  the  Justice  upon  his  own  investiga- 
tion has  found  In  the  case  was  not  presented 
to  or  considered  by  the  Justice  of  the  superior 
court  whose  ruling  we  are  asked  to  review. 
It  was  not  referred  to  In  the  briefs  or  the 
argument  of  counsel  before  us,  and,  so  far 
as  appears  from  the  record  or  the  conduct  of 
the  parties,  this  question  will  be  presented 
for  the  first  time  upon  the  filing  of  the 
opinion  of  the  court  Furthermore,  the  ques- 
tion does  not. appear  to  my  mind  to  more 
deeply  underlie  the  particular  matter  before 
us  than  the  question  which  the  parties  in- 
tended to  raise  by  the  plea  to  the  Jurisdiction 
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and  the  demurrer  thereto,  and  which  they 
have  arged .  before  the  snperlor  court  and 
here.  Indeed,  if  the  jurisdiction  of  the  sn- 
perlor court  is  not  affected  by  the  objection 
which  the  defendant  desires  to  interi>08e,  and 
the  case  should  be  allowed  to  proceed,  the 
court  has  no  right  to  assume  at  this  time 
that  by  Interrogatories  of  the  plaintiff  to 
the  garnishee  under  the  statute  the  facta  up- 
on which  this  so-called  underlying  question 
is  based  will  not  disappear  or  present  an 
entirely  different  aspect.  Our  Brother  PABK- 
HTJRST  has  apparently  proceeded  upon  the 
theory  that,  this  being  a  question  of  Juris- 
diction, it  may  be  raised  at  any  time,  and 
that  it  may  be  Interposed  by  the  court  Itself 
upon  discovering  a  state  of  facts  which  ap- 
pears to  warrant  It ;  but  this  view  overlooks 
the  distinction  between  a  plea  alleging  a 
lack  of  Jurisdiction  over  the  subject-matter 
and  one  that  sets  up  a  want  of  Jurisdiction 
over  the  person  of  the  defendant;  and  also 
loses  sight  of  the  fact  that  the  court  may 
have  Jurisdiction  of  the  subject-matter  of  the 
suit,  even  though  in  some  proi)er  form  of  pro- 
cedure it  may  hereafter  appear  that  it  does 
not  have  Jurisdiction  to  charge  the  garnishee. 
Only  some  such  misapprehension  as  this  could 
lead  the  court  on  its  own  motion  to  take  up 
prematurely  and  to  determine  this  matter, 
without  listening  to  the  argument  of  counsel 
upon  It,  without  waiting  for  a  motion  to 
charge  or  discharge  the  garnishee,  without 
permitting  the  plaintiff  under  the  statute  to 
Interrogate  the  garnishee  and  to  introduce 
proper  testimony  which  perhaps  might  throw 
further  and  a  different  light  upon  the  situa- 
tion. Under  section  12,  e.  301,  Gen.  Laws 
1909,  "the  person  signing  the  garnishee's  an- 
swer may  be  summoned  by  either  party  at 
any  time  before  final  Judgment  and  subjected 
to  examination  and  cross-examination  upon 
all  matters  relating  to  or  connected  with  the 
facts  set  forth  in  such  answer,  and  evidence 
may  be  Introduced  to  contradict  the  testi- 
mony of  such  person."  What  right  has  this 
court  at  the  beginning  of  a  cause  in  deciding 
a  demiirrer  to  a  plea  of  abatement  to  take 
as  true  the  facts  set  out  in  the  garnishee's 
affidavit,  when  these  facts  are  not  alleged  in 
the  plea,  and  no  opportunity  has  yet  been 
given  for  a  proper  tribunal  to  determine  their 
truth  either  in  a  hearing  upon  the  merits  of 
the  plea  or  in  an  examination  under  the  stat- 
nte. 

The  defendant  is  a  nonresident  The  writ 
Issued  from  the  snperlor  court  was  served  by 
attaching  the  defendant's  personal  estate 
In  the  hands  of  the  Rhode  Island  Hospital 
Trust  Company,  and  by  sending  a  copy  of 
the  writ,  with  proper  indorsements  thereon, 
by  mall  to  the  defendant  at  his  address  out- 
side this  state.  This  was  in  accordance  with 
the  provisions  of  the  statute.  The  action  was 
b^un  in  the  right  county,  and  was  for  a 
cause  within  the  Jurisdiction  of  the  superior 
court  tb  hear  and  determine;  also  the  court 
acquired  jurisdiction'  over  the  person  of  the 


I  defendant  if  he  submitted  to  Its  Jurisdiction 
or  If  proi)erty  of  his  was  attached.    The  de- 
fendant appeared  specially  and  filed  a  plea 
;  to  the  Jurisdiction  of  the  court  setting  out  In 
substance  that  the  court  did  not  acquire  Juris- 
diction over  his  person.    This  plea  is  analo- 
gous to  a  plea  in  abatement.     "A  general 
appearance  confers  Jurisdiction  of  the  person, 
I  and,  if  the  defendant  would  object  to  the 
Jurisdiction  of  the  court  over  his  person  as 
for  want  of  due  service  of  process  or  irregu- 
;  larlty  therein,  he  must  do  so  in  limine  by 
plea  in  abatement  where  It  Is  necessary  to 
plead  any  matter  of  fact  on  which  his  ob- 
jection is  founded,  and  before  answering  to 
the  merits.    «    *    •    The  question  is  regard- 
ed as  one  of  personal  privilege  in  the  party, 
,  and  therefore  If,  by  reason  of  a  mere  Irreg- 
ularity in  the  commencemept  of  the  proceed- 
ings, defective  process,  or  even  an  entire  ab- 
sence of  process,  the  objection  that  the  par- 
ties are  not  properly  brought  before  the  court 
might  lie,  such  an  objection  must  be  raised 
;  in  limine,  or  it  will  be  waived."   12  Ency.  PI. 
:  &  Pr.  pp.  182, 191. 

Chief  Justice  Shaw  said  In  Brown  v.  Web- 
I  ber,  6  Cush.  (Mass.)  563,  565:   "We  are  aware 
of  the  maxim  that  consent  cannot  give  the 
court  jurisdiction.    This  is  true,  where  the 
maxim  is  properly  applicable,  as  where  a 
suit  Is  brought  in  a  court  having  no  jurisdic- 
tion of  the  subject-matter,  as  In  case  of  a 
i  real  action,  local  In  its  nature,  out  of  the 
I  county  where  the  estate  lies,  or  a  bill  in 
I  equity  in  the  court  of  common  pleas,  or  the 
proof  of  a  will  in  a  court  of  common  law. 
I  But  when  a  court  is  one  of  general  jurisdic- 
tion, and  has  Jurisdiction  of  the  subject,  and 
I  a  party  is  summoned,  though  irregularly,  if 
>  he  does  not  object  to  the  irregularity  in  the 
:  proper  stage  but  pleads,  answers,  or  enters  a 
i  general  appearance,  he  waives  the  objection, 
and  in  a  certain  sense  therefore  does  give 
;  jurisdiction  by  consent;    that  is,  jurisdiction 
.  of  the  person.    In  order  to  acquire  Jurlsdlo- 
!  tion  of  the  person,  he  must  be  served  with 
I  process.    *    •    *    If  the  defendant  would  ob- 
'  Ject  to  the  irregularity,  or  want  of  due  serv- 
I  Ice,  he  may  do  so  by  plea  In  abatement  when 
I  it  is  necessary  to  plead  any  matter  of  fact  on 
j  which    his    objection    Is    founded.    •    •    • 
I  These  distinctions,  perhaps,  between  jurisdic- 
tion of  the  case,  and  jurisdiction  of  the  person 
of  the  parties  have  not  always  been  kept  dis- 
tinctly in  view." 

From  this  consideration  it  appears  plainly 
that  this  sort  of  objection  to  the  Jurisdiction 
is  not  one  that  may  be  raised  at  any  time, 
nor  is  It  one  which  the  court  may  raise  upon 
its  own  motion. 

This  plea  has  the  incidents  of  a  plea  In 
abatement.  "Fleas  in  abatement,  as  they  do 
not  deny  the  merits  of  the  plaintiff's  claim, 
but  merely  tend  to  delay  the  remedy,  are  not 
favored  by  the  courts,  and  the  greatest  strict- 
ness is  applied  to  them,  and  they  v^l  not 
be  aided  in  construction  by  any  intendments. 
With  them  correctness  of  form  Is  matter  of 
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substance,  and  any  defect  of  form  le  fatal. 
They  must  answer  the  whole  case,  and  con- 
tain a  full,  direct,  and  positive  averment  of 
all  material  fact  Such  pleas  must  be  cer- 
tain to  every  intent  and  leave  nothing  to  be 
drawn  by  inference.  They  must  anticipate 
and  include  all  such  supposabie  matter  as 
would,  if  alleged  by  the  opposite  party,  de- 
feat the  plea."  1  Eney.  PI.  &  Pr.  pp.  23,  24. 
If,  therefore,  by  his  failure  to  plead  in  abate- 
ment, the  defendant  is  held  to  have  waived 
the  right  to  question  the  Jurisdiction  of  the 
court  over  him,  and  if  a  plea  in  abatement 
shall  be  strictly  construed  and  shall  be  aided 
by  no  Intendments  in  its  favor,  then  having 
pleaded  In  abatement  and  «et  up  special 
grounds  in  support  of  the  plea  he  must  be 
held  to  have  waived  all  other  grounds  of  ob- 
jection to  the  Jurisdiction  of  the  court  over 
him ;  and  the  court  cannot  of  its  own  motion 
set  aside  the  effect  of  that  waiver  on  his 
part.  In  accordance  with  the  strictness  with 
which  pleas  in  abatement  are  viewed,  the 
only  objection  which  the  defendant  can  be 
held  to  have  raised  against  the  Jorisdictlon 
of  the  court  is  that  the  certificates  of  stock, 
standing  in  the  name  of  the  defendant,  which 
tbe  garnishee  has  In  its  bands,  are  certifi- 
cates of  stock  of  a  foreign  corporation,  which 
are  not  attachable  in  this  state.  In  said 
plea  the  defendant  does  refer  to  the  agree- 
ment under  which  tbe  garnishee  holds  the 
certificates,  but  plainly  not  for  the  purpose 
of  raising  the  objection,  which  the  court  has 
found  for  him.  As  is  pointed  out  by  the 
court,  under  the  said  agreement,  tbe  said  cer- 
tificates might  be  held  by  the  garnishee  for 
one  year  and  at  the  time  of  the  service  of 
the  writ  the  year  had  not  expired.  Never- 
theless, contrary  to  what  api)ears  to  be  the 
conclusion  of  our  Brother  PARKHURST,  in 
accordance  with  the  principles  laid  down  in 
Cross  T.  Brown,  Steese  and  Clarke,  19  R.  L 
220,  33  Atl.  147,  if  it  should  appear  that  the 
delivery  of  any  of  the  certificates  held  by  the 
garnishee  was  not  subject  to  a  contingency, 
the  attachability  of  the  shares  of  stock  would 
not  be  affected  by  the  provision  for  delay 
in  delivery,  even  though  the  defendant  him- 
self would  not  be  able  to  obtain  delivery  at 
that  time.  The  coart  is  not  now  in  a  posi- 
tion to  say  that  the  delivery  to  the  defend- 
ant of  any  one  of  said  certificates  held  by 
the  garnishee  was  subject  to  a  contingency. 

The  only  objection  which  the  defendant 
has  raised  is  that  the  stock,  being  that  of  a 
foreign  corporation,  cannot  be  attached  here. 
That  plea  cannot  be  aided  by  any  Intendment 
in  its  favor;  nor  can  it  be  assisted  or  enlarg- 
ed by  the  ingenuity,  the  acumen  or  the  learn- 
ing of  the  court  That  this  is  the  correct 
interpretation  of  the  defendant's  plea  clearly 
appears  from  his  own  arguments  offered  In 
support  of  it  in  the  superior  court  and  before 
as.  That  is.  the  stand  he  has  taken,  and  on 
that  be  appears  perfectly  willing  to  rely. 

That  the  demurrer  of  the  plaintiff  was  di- 
rected solely  to  the  Insufflciency  of  that  ob- 


jection contained  in  the  plea  Is  shown  liy 
the  briefs  and  the  argument  of  his  counsel. 
It  Is  only  the  ruling  of  the  superior  court  on 
this  demurrer  which  Is  here  for  review.  In 
considering  this  question,  our  Brother  PARK- 
HURST has  treated  it  in  many  ways  as  a 
hearing  of  the  plea  upon  its  merits,  and  ig- 
nored the  situation  that  it  is  here  simply  for 
review  of  the  decision  on  the  demurrer.  In 
delivering  bis  opinion  he  has  gone  for  his 
facts  very  largely  to  the  three  affidavits  of 
the  garnishee,  which  are  set  out  in  fall.  He 
has  taken  as  true  the  statement  of  facts  con- 
tained In  the  affidavits,  whether  stated  posi- 
tively or  on  information  and  belief,  as  to  the 
true  Import  of  many  of  which  the  garnishee 
admits  that  it  is  ignorant.  These  affidavits 
or  the  facts  therein  contained  are  not  before 
as,  and  we  have  no  right  to  consider  them. 
The  affidavits  and  the  facts  contained  In 
them  were  not  made  parts  of  the  plea ;  and 
it  is  an  elementary  rule  in  the  consideration 
of  a  demurrer  that  it  shall  not  speak  of 
facts,  that  it  admits  the  truth  of  whatever  Is 
contained  in  the  pleading  demurred  to,  and 
nothing  more.  It  is  true  that  a  demurrer 
searches  all  the  pleadings  and  seeks  out  the 
first  fatal  defect,  but  it  has  never  been  con- 
sidered as  its  office  to  discover  unintended 
excellencies  in  a  plea  in  abatement  nor  does 
it  lead  a  court  back  through  tbe  record  that 
service  of  process  may  be  declared  invalid 
because  of  a  defect  which  has  already  been 
waived  by  the  party. 

I  would  strongly  dissent  from  the  practice 
of  raising  questions  and  determining  causes 
upon  them,  without  hearing  the  parties,  even 
when  the  questions  are  pertinent  to  the  issue. 
Such  practice  can  only  tend  to  the  reasona- 
ble annoyance  and  resentment  of  tbe  bar. 
Many  times  it  must  lead  the  conrt  unaided 
by  the  arguments  of  counsel.  Into  positions 
full  of  misconceptions,  from  which  it  can 
only  retire  with  embarrassment. 

In  tbe  circumstances  of  tbe  case  before  us, 
euch  action  on  the  part  of  the  court  would 
be  particularly  exasperating  to  tbe  plaintiff 
and  highly  unjust  to  him.  The  court  In  such 
case  would  have  entirely  disregarded  the 
question  elaborately  presented  to  it  by  coun- 
sel, which,  if  determined  against  the  plain- 
tiff, would  be  conclusive  of  his  rights.  From 
such  action  of  the  court  he  would  be  entitled 
to  infer  that  the  opinion  of  the  court  was  in 
his  favor  upon  the  matter  presented  to  it; 
for,  if  unfavorable  to  blm,  the  court  should 
have  dismissed  his  suit  upon  that  ground, 
but  if  instead  It  takes  up  another  question 
and  upon  that  decides  against  him  and  dis- 
misses blm  from  the  court  can  he  not  rea- 
sonably complain  that  such  action  was  taken 
without  giving  him  an  opportunity  to  be 
heard? 

The  question  presented  by  the  demurrer, 
argued  before  the  justice  of  the  superior  court 
and  before  us  is  a  vital  one,  and  should  be 
determined.  The  great  weight  of  authority 
supports  the  conclusion  of  the  learned  justice 
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of  the  superior  court,  that  snares  or  certifi- 
cates of  stock  of  a  foreign  corporation  are 
not  subject  to  attachment  outside  the  Juris- 
diction where  the  corporation  was  created 
and  exists.  This  court  so  held  In  Ireland  v. 
Globe  Milling  Company,  19  R.  I.  180,  32  Atl. 
921,  29  L.  R.  A.  429,  61  Am.  St  Rep.  756: 
"'We  think  It  Is  well  settled  that  shares  of 
stock  owned  by  a  nonresident  defendant  In  a 
foreign  corporation  cannot  be  reached  by  pro- 
cess of  attachment,  although  the  officers  of 
the  corporation  are  within  the  state  and  the 
business  of  the  coriwratlon  Is  being  carried 
on  here.  The  situs  of  the  stock  for  the  pur- 
pose of  attachment  and  execution  Is  the  domi- 
cile of  the  corporation,  and  that  place  only." 

Our  statute  (Court  and  Practice  Act  1905, 
i  544)  in  force  at  the  time  of  the  issuance  of 
the  writ  In  this  case  is  somewhat  more  com- 
piBhenslve  than  the  provision  In  most  Juris- 
dictions, and  allows  attachment  of  shares  In 
a  foreign  corporation  by  service  upon  the  at- 
torney of  the  corporation  appointed  with  au- 
thority to  accept  service  of  process  against 
the  corporation  In  this  state.  But  this  stat- 
ute in  no  way  authorizes  the  attachment  by 
garnishment  of  shares  or  certificates  of  stock 
In  the  possession  of  any  person  other  than 
the  corporation  issuing  tiie  shares,  as  was  at- 
tempted in  this  case.  Also  the  Scott  Mines 
Company,  which  corporation  of  the  state  of 
Nevada  issued  the  certificates  in  question, 
has  never  appointed  an  agent  or  attorney 
with  authority  to  accept  service  of  process 
against  It  in  this  state.  The  plalntifF  there- 
fore has  such  rights  only  as  that  plaintiff 
bad  whose  attachment  was  considered  in  Ire- 
land V.  Globe  Milling  Co.,  supra.  The  posi- 
tion of  this  court  in  that  matter  is  in  accord 
with  the  nearly  general  consensus  of  opinion 
of  the  courts  of  the  various  states,  and  the 
text-writers. 

In  Winslow  v.  Fletcher,  63  Conn.  391,  4 
Atl.  250,  55  Am.  Rep.  122,  the  defendants,  re- 
siding in  the  state  of  Indiana,  and  owning 
stock  in  the  Indianapolis  National  Bank,  lo- 
cated in  the  said  state  of  Indiana,  lodged  a 
certificate  of  the  stock  with  a  blank  power 
to  sell  and  transfer  it,  with  the  Connecticut 
Mutual  Life  Insurance  Company,  a  Connecti- 
cut corporation,  as  collateral  security  for  a 
loan ;  its  value  being  considerably  in  excess 
of  the  loan.  Held,  that  the  equitable  Inter- 
est of  the  defendants  in  the  stock  could  not 
be  reached  by  the  process  of  foreign  attach- 
ment In  Connecticut,  and  that  the  stock 
could  not  be  reached  by  ordinary  attachment 
in  that  state,  its  situs  for  the  purpose  of  at- 
tachment being  the  situs  of  the  corporation 
which  had  issued  it. 

In  Ashley  v.  Quintard  (C.  C.)  90  Fed.  84, 
the  court  held  that  stock  owned  by  a  citizen 
of  New  Tork  in  a  railroad  corporation  of 
Michigan  cannot  be  attached  by  process  lev- 
ied In  Ohio.  Such  stock  la  not  located  in 
Ohio,  and  hence  Is  not  subject  to  attachment 
or  garnishment  there. 

In  Armour  v.  St  Louis  National  Bank,  113 
Ho.  12,  20  S.  W.  690,  35  Am.  St  Rep.  691, 


the  court  said:  "In  Foster  v.  Potter  [37  Mo. 
526],  supra,  this  court  held  that,  without  an 
express  statute,  shares  of  stoc^k,  even  of  do- 
mestic corporations,  could  not  be  seized  as 
personal  property  or  evidences  of  debt,  and, 
if  this  cannot  be  done,  it  is  too  plain  for  ar- 
gument that  the  shares  of  stock  In  a  foreign 
corporation  cannot  be  levied  upon  by  simply 
seizing  a  certificate  which  may  happen  to  be 
in  this  state." 

It  was  held  in  the  case  of  Smith  v.  Down- 
ey, 8  Ind.  App.  179,  34  N.  E.  823,  35  N.  E. 
568,  52  Am.  St  Rep.  467,  that  a  citizen  of 
Indiana  could  not  attach  certificates  of  stock 
owned  by  a  nonresident  in  a  Colorado  cor- 
poration, even  though  the  certificates  of 
stock  were  in  the  state  of  Indiana  and  with- 
in the  Jurisdiction  of  the  court. 

In  Plimpton  v.  Bigelow,  93  N.  Y.  592,  the 
court,  in  passing  upon  the  question  as  to  the 
situs  of  stock  for  the  purpose  of  attachment, 
says:  "We  do  not  doubt  that  shares  for  the 
purpose  of  attachment  proceedings  may  be 
deemed  to  be  in  the  possession  of  the  corpo- 
ration which  Issued  them,  but  only  at  the 
place  where  the  corporation  by  Intendment 
of  law  alwajrs  remains,  to  wit,  in  the  state 
or  county  of  its  creation.  •  •  •  Mani- 
festly a  res  cannot  be  within  the  Jurisdiction 
as  a  mere  consequence  of  a  legislative  dec- 
laration, when  the  actual  location  Is  onde- 
niably  elsewhere." 

In  the  case  of  Christman  v.  Blddle,  13  Pa. 
223,  approved  in  Childs  v.  Digby,  24  Pa.  23, 
the  court  held  that  stock  cannot  be  attached 
by  attaching  the  certificate  any  more  than 
land  situated  in  another  state  can  be  attach- 
ed by  an  attachment  in  Pennsylvania  levied 
on  the  title  deeds  to  such  land.  Here  the 
attachment  was  levied  In  Pennsylvania  on 
certificates  of  stock  in  Pennsylvania,  but  be- 
longing to  a  citizen  of  Mississippi,  and  the 
corporation  was  created  by  the  laws  of  Mas- 
sachusetts. 

In  Cook,  Stock  &  Stockholders,  {  486,  the 
anthor  says:  "All  attachment  statutes  pro- 
vide for  the  attachment  of  a  nonresident 
debtor's  property  in  the  state;  and  gener- 
ally under  such  statutes  the  stock  owned  by 
a  nonresident  in  a  corporation  created  by  the 
state  wherein  the  suit  is  brought  may  be  at- 
tached, and  Jurisdiction  be  thereby  acquired, 
to  the  extent  of  the  value  of  the  stock  at- 
tached. But  under  no  circumstances  can  a 
defendant's  shares  of  stock  be  reached  by 
levy  of  attachment  In  any  action  commenc- 
ed outside  of  the  state  wherein  the  corpora- 
tion is  incorporated.  For  the  purpose  of  at- 
tachment, stock  is  located  where  the  corpora- 
tion is  incorporated,  and  nowhere  else.  The 
shares  owned  by  a  nonresident  defendant  in 
the  stock  of  a  foreign  corporation  cannot  be 
reached  ad  levied  upon  by  virtue  of  an  at- 
tachment, although  officers  of  the  corpora- 
tion are  within  the  state  and  engaged  In 
carrying  on  the  corporate  business." 

In  Winslow  v.  Fletcher,  53  Conn.  391,  4 
Atl.  253,  55  Am.  St  Rep.  122,  the  court  says: 
"While  the  certificates  are  in  themselves  val- 
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aable,  and  to  some  extoit  may  properly  be 
regarded  as  property,  yet  they  are  distinct 
from  the  holder's  interest  in  the  capital 
stock  of  the  corporation,  and  are  not  goods 
and  effects  within  the  meaning  of  the  stat- 
ute relating  to  foreign  attachment.  They 
are  no  more  subject  to  an  attachment  or  a 
trustee  process  than  a  promissory  note.  The 
debt  is  subject  to  attachment,  but  the  note 
itself,  which  is  simply  evidence  of  the  debt, 
is  not  So  .with  stock.  That  may  be  attach- 
ed, but  the  certificates  cannot  be." 

I  am  of  the  opinion  that  the  ruling  of  the 
justice  of  the  superior  court  upon  the  de- 
murrer was  without  error,  that  the  plain- 
tiff's exception  should  be  overruled,  and  the 
case  remitted  to  the  superior  court  for  fur- 
ther proceedings. 

DUBOIS,  C.  J.,  concurs  In  the  opinion  of 
SWBETLAND,  3. 

PARKHURST,  J.  Without  receding  from 
the  opinion  already  given,  that  the  process 
of  garnishment  is  inappropriate  to  the  deter- 
mination of  the  rights  of  parties  and  other 
persons  interested  under  the  agreement  of 
deposit  of  shares  of  stock  with  the  garnishee 
in  this  case,  and  without  conceding  that  the 
question  already  discussed  in  tliat  opinion  is 
not  properly  before  the  court  under  the  plea 
to  the  Jurisdiction,  I  concur  in  the  opinion 
of  Mr.  Justice  SWEB}TLAND,  in  so  far  as  it 
holds  that  shares  In  a  foreign  corporation, 
having  no  duly  appointed  attorney  in  this 
state,  cannot  be  reached  by  process  of  gar- 
nishment of  certificates  which  are  in  the  pos- 
session of  a  person  in  this  state. 

JOHNSON,  J.,  dissents. 

(S3  R.  I.  1S2) 

TAULENER  et  ox.  v.  ROCKET  et  al. 

(Supreme  Court   of  Rhode   Island.     June  27, 
1911.) 

1.  Tbkspass  (J'16*)— Tbbspass  Qt7ABB  Clau- 
SUM  Fbeoit— Natuee. 

Trespass  qaare  clausum  fregit  does  not  try 
plaintiffs*^  title;  the  gist  of  the  action  being 
injury  to  their  possession. 

[Dd.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  t  13;    Dec.  Dig.  {  16.*] 

2.  Trespass  (8  44*)— Trespass  Quabe  Ciad- 
emi  Freoit — Pleas — Burden  of  Proof. 

In  trespass  quare  claaaum  fregit,  the  bur- 
den of  proof  was  on  defendants  under  their 
pleas  of  liberum  tenementum  and  of  public 
highway. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  IS  112,  IIS;    Dec  Dig.  i  44.*] 

8.  Trespass  (8  44*)- Trespass  Qitabe  Clau- 
sum Fregit — Pleas — Bubden  of  Proof. 
In  trespass  quare  clausum  fregit,  plaintiffs' 
traverse  of  a  plea  of  private  way  put  tJie  bur- 
den of  proof  upon  defendants. 

[Ed.    Note. — For   other   cases,    see   Tres 
Cent.  Dig.  IS  112,  113;    Dec.  Dig.  S  44.*] 

4.  Trespass  (j|  42,  44*)— Trespass  Quabx 
Clausum  Fbkoit  —  Pleas  —  Busoen  of 
Proof. 

Where  defendants  in  trespass  qnare  clan- 

snm  fregit  pleaded  a  private  way,  replications 


setting  np  advene  possession  and  abandon- 
ment denied  the  existence  of  the  right  of  way, 
bat  placed  the  burden  of  proof  of  such  adverse 
possession  and  abandonment  on  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  U  99,  112-115;  Dec.  Dig.  Jg  42, 
44.*] 

6.  Trespass  (|  41*)— Trespass  Quare  Clau- 
sum Freoit- Pleas. 

In  trespass  quare  clausum  fregit,  a  plea  of 
general  issue  should  be  disregarded,  when  ac- 
companied by  pleas  of  public  highway,  private 
way,  and  liberum  tenementum. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  §{  89-97 ;   Dec.  'Dig.  {  41.*] 

6.  Trespass  (f  46*)- Trespass  Quare  Clau^ 
SUM   FxEOiT— Defenses— Evidence— SuFFi* 

CIBNCr. 

In  trespass  qnare  clausum  fregit,  evidence 
held  insufficient  to  sustain  pleas  of  public  high- 
way or  private  way. 

[£}d.  Note. — ^For  other  cases,  see  Trespass, 
Dec  Dig.  I  46.*] 

T.   BOURDARTES   (J  20*)— ABUTTING   STREETS. 

Where  lots  are  sold  with  reference  to  a 
plat  showing  a  street  or  way  intended  for  the 
benefit  of  adjacent  lot  owners,  each  owner  ac- 
quires title  in  fee,  not  only  in  the  lot  describ- 
ed by  number  and  as  bounded  by  the  way  or 
street^,  but  also  in  one-half  of  the  width  of  the 
way  in  front  of  his  lot. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {  129;    Dec.  Dig  §  20.*] 

8.  Trespass  (S  45*)— Trespass  Quare  Clau- 
SUM  Fregit— Evidence. 

Where  adjoining  landowners,  sued  in  tres- 
pass qnare  clausum  fregit,  pleaded  a  private 
way  between  the  lands,  and  plaintiffs'  replica- 
tions counted  on  adverse  possession  and  aban- 
donment of  the  vray,  and  it  appeared  that  the 
later  conveyances  had  been  made  by  occupa- 
tion lines,  rather  than  by  metes  and  l>ounds. 
plaintiffs  could  show  the  extent  of  their  and 
their  predecessors'  occupation  and  inclosureaud 
the  scope  of  the  possession  of  defendant  and 
her  predecessors. 

[Eid.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  I  45.*] 

9.  Estoppel  (8  22*)— Bt  Deed— Recital  ab 
TO  Abutting  Streets. 

Tliat  deeds  to  lots  mentioned  a  street  or 
way  as  a  Iwundary  does  not  estop  the  grantees, 
as  against  the  adjoining  owner,  from  showing 
extinguishment  of  easement  in  the  way  by  mu- 
tual abandonment  or  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  a  86,  37;    Dec  Dig.  {  22.*] 

10.  Evidence     ({     274*)  —  Declarations  — 
Boundaries. 

Where,  in  trespass  qnare  clausum  fregit 
defendants  pleaded  public  highway  or  private 
way,  and  plaintiffs  replied,  counting  on  adverse 
possession  or  abandonment  of  the  way,  plain- 
tiffs were  entitled  to  show  declarations  by  their 
grantor  to  establish  the  limits  of  their  occupa- 
tion, where  the  bonndary  was  indefinitely  ex- 
pressed in  their  deed  and  there  were  no  phys- 
ical marks  of  a  traveled  way, 

[Ed. 
Cent 
Boundaries, 

11.  Evidence  (8   273*)— Declabations— Po8« 
SESSION  OF  Land. 

Declarations  by  persons  in  possession  of 
lands  as  to  the  character  of  their  xx>s8ession  are 
admissible  upon  an  issue  of  adverse  possession. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  1108-1120;  Dec.  Dig.  8  273;* 
Adverse  Possession,  Cent.  Dig.  f  670.]. 


.    Note.— For   other   cases,   see   Evidence, 
Dig.  88  1121-1134;    Dec   Dig.  8  274;* 
laries.  Cent  Dig.  6  156.] 
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12.  Appkai.  and  Ebbob  «  1058*)— Habmlkss 
B3BB0R— Exclusion  of  Testiuont. 

Error  in  excluding  testimony  is  harmless, 
where  the  aggrieved  party  is' subsequently  al- 
lowed to  show  the  matter. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Cent.  Dig.  S  4200;   Dec.  Dig.  f  1058.»] 

13.  Easements  (J  30»)— Abandonment. 

In  trespass  anare  clausum  fregit,  wherein 
defendants  pleaded  right  o{  way,  plaiutiflig 
could  show  abandonment  or  renunciation  of 
such  right. 

[Ed.  Note.—  ror  other  cases,  see  Easements, 
Dec.  Dig.  I  80.«] 

14.  Tbespass  (5  45*)- Tbespabb  Quabk 
Clatjsum  Fregit— Evidence. 

In  trespass  quare  clausum  fregit,  wherein 
defendants  pleaded  right  of  way  and  plaintiffs 
replied,  counting  on  abandonment  of  the  way 
and  adverse  possession,  plaintiffs  conld  show 
that  a  division  fence  between  the  parties  in  or 
n«ar  the  center  line  of  the  way  had  been  ac- 
quiesced in  as  the  true  boundary  line  for  a 
length  of  time  greater  than  or  equal  to  the  peri- 
od of  limitations. 

[EMI.  Note.— For  other  cases,  see  Trespass, 
Cent  "Dig.  S  117;    Dec.  Dig.  §  46.*] 

15.  Tbespass  (|  45*)  —  Tbespass  Quabe 
Ci^AUSTM  Fbeqit— Evidence— Admissibij.- 
iry. 

In  trespass  quare  clansum  fregit,  it  was 
error  to  exclude  testimony  of  eyewitnesses  to 
commission  of  the  trespasses ;  the  evidence  he- 
lag  admissible  on  tl^e  issues  as  to  the  extent 
and  nature  of  the  trespasses  and  as  to  the 
amount  of  damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  1121;    Dec.  Dig.  f  45.*] 

16.  Tbial  (J  405*)— BSxoEPTioHS— Time  fob 
Taking. 

tinder  Gen.  Laws  1909,  c.  298,  i  10,  per- 
mitting exceptions  to  a  decision  in  a  cause 
beard  without  a  jury  to  be  taken  by  filing  the 
same  within  seven  days  after  a  notice  of  the 
decision,  exceptions  to  a  decision  on  the  grounds 
that  it  is  contrary  to  law  and  the  evidence 
were  not  required  to  be  taken  in  open  court  im- 
mediately upon  rendition  of  the  decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
D^.  i  964;    Dec.  Dig.  §  405.*] 

17.  Appeal  and  Ebbob  (J  1177*)— Disposi- 
tion. 

A  case  will  be  remitted  for  new  trial  on 

glaintiffs'  exceptions,  where  it  appears  that  it 
as  not  tieen  fully  tried,  owing  to  improper  ex- 
clnsion  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4602;  'Dec.  Dig.  J  1177.*] 

Exertions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  WUliam  J.  Faulkner  and  vrlfe 
against  Edward  Rocket  and  others.  Ded- 
Blon  for  defendants,  and  plaintitts  bring  ez- 
oeptlonfl.    Elxc^tlons  sustained. 

George  £>.  Cooke,  for  plaintiffs.  Jolm  W. 
Hogan  and  PbUip  8.  Knaner,  for  defendants. 

PARKHUBST,  X  Tbls  Is  an  action  of 
trespass  quare  clansum  fr^t  brought  by 
the  plaintiffs  against  the  defendants;  tried 
before  the  presiding  Justice  of  the  superior 
conrt,  June  7,  1910,  witbont  a  Jury;  and 
now  before  tbls  court  on  the  plaintiffs'  bill 
of  exceptions  to  certain  rulings  of  said  Jus- 
tice at  said  trial,  and  to  the  decision  givoi 


by  him  for  the  defendants  at  tbe  close  of  the 
plaintiffs'  testimony  in  said  case. 

The  state  of  the  pleadings  Is  as  follows: 
Tbe  plaintiffs,  William  J.  Faulkner  and 
Hannah  M.  Faulkner,  his  wife,  in  their  dec- 
laration alleged  themselves  to  be,  on  March 
14,  1903,  seised  and  possessed  in  fee  simple, 
as  tenants  In  common,  of  a  certain  lot  >of 
land.  In  Warren,  in  this  state,  describing  the 
same  by  metes  and  bounds,  and  that  the 
defendants,  Edward  Socket  and  Bridget 
Rocket,  on  said  date  and  at  other  times  be- 
tween said  date  and  the  date  of  the  plain- 
tiffs' writ  (October  8,  1903),  with  force  and 
arms  broke  and  entered  the  plaintiffs'  said 
close  and  committed  sundry  trespasses 
thereon. 

The  defendants  pleaded:  First  Tbe  gener- 
al issue.  Second.  That  a  public  highway 
existed  along  the  northerly  part  of  said 
close,  and  that  tbe  alleged  trespasses  were 
acts  lawfully  committed  by  the  defendants 
upon  that  part  of  said  close  over  which  said 
highway  existed  In  the  proper  use  by  them 
thereof.  TUrd.  That  a  private  way,  50  feet 
in  width,  existed  along  the  northerly  part 
of  said  close  (called  Taylor  street),  the 
southerly  line  thereof  being  200  feet  north 
from  the  northerly  line  of  Vernon  street 
(named  In  said  declaration),  which  by  grant 
said  defendant  Bridget  Rocket,  as  owner  In 
fee  simple  of  land  bounding  southerly  on 
said  way,  and  her  husband,  said  Edward 
Rocket,  had  right  to  use,  stating  particular- 
ly from  and  through  whom  they  claimed 
this  right,  and  that  the  alleged  trespasses 
■were  acts  lawfully  committed  by  the  defend- 
ants upon  that  part  of  said  dose  over  which 
said  private  way  existed.  In  the  proper  use 
by  them  thereof.  Fourth.  Uberum  tenemen- 
tum  of  the  defendant  Bridget  Rocket  In  said 
close;  defendant  Edward  Rocket  Justifying 
as  her  servant  thereon. 

The  plaintiffs  Joined  issue  on  the  first 
plea ;  traversed  the  second  and  fourth  pleas ; 
and  to  the  third  plea  replied:  First  Trav- 
ersing it  Second.  That  the  plaintiffs  and 
all  others  from  whom  they  derive  title  had 
been  for  more  than  20  years  before  said 
March  14,  A  D.  1903  (the  date  of  the  first 
trespass  by  the  defendants)  In  the  uninter- 
rupted, quiet,  peaceable,  and  actual  seisin 
and  possession  of  the  entire  close,  as  spe- 
cifically set  forth,  bounded,  and  described  In 
said  declaration,  claiming  the  same  as  their 
proper,  solci  and  rightful  estate  in  fee  sim- 
ple. Third.  Tliat  said  defendant  Bridget 
Rocket  and  her  predecessors  in  title  to  her 
said  land,  for  more  tlum  20  years  before 
said  March  14,  A  D.  1903,  bad  renounced 
and  abandoned  her  and  their  easement  in 
said  private  way,  and  her  and  their  right 
to  use  the  same  In  maimer  and  for  the  pur- 
poses alleged  in  defendants'  said  third  plea. 
The  defendants  made  rejoinder  to  the  sec- 
ond and  third  replications  to  the  third  {dee 
by  traversing  tbe  same. 
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By  agreement  of  counsel,  matters  alleged 
In  the  declaration  and  not  specially  answer- 
ed by  the  special  pleas  were  permitted  to 
be  shown  under  the  general  Issue  with  the 
same  effect  as  If  pleaded. 

The  effect  of  the  pleading,  as  above  set 
forth,  was  as  fallows:  The  declaration  al- 
leges seisin  In  fee  simple,  as  well  as  posses- 
sion, by  the  plaintiffs  of  the  land  described 
by  metes 'and  bounds  therein. 

[1]  Trespass  quare  clausum  f regit  does  not 
try  the  title  of  the  plaintiffs  in  the  land; 
the  gist  of  the  action  Is  the  Injury  done  to 
their  iMSsesslon,  as  was  said  In  Lavln  t. 
Dodge,  30  R.  I.  8,  at  page  11,  78  AU.  376. 
at  page  377:  "The  gist  of  this  action  Is  the 
Injury  to  the  possession.  'In  trespass  and 
ejectment,  which  la  an  action  distinctively 
to  try  title,  upon  a  plea  of  the  general  Is- 
sue, the  plaintiff  must  prove  title  as  a  sine 
qua  non  of  maintaining  an  action.  In  tres- 
pass quare  clausum,  possession  alone  is  suf- 
ficient to  maintain  the  action,  unless  the  de- 
fendant defends  upon  the  ground  that  the 
title  was  in  him,  and  hence  that  there  was 
no  trespass,  in  which  case  the  defendant 
must  specially  plead  title  in  himself,  or 
llberum  tenementum,  as  it  is  called.'  Schaef- 
fer  V.  Brown,  23  R.  I.  364,  80  AU.  640.  'The 
action  being  trespass  quare  clausum,  the 
only  issues  were  the  possession  of  the  plain- 
tiff and  the  acts  of  trespass  by  the  defend- 
ant •  •  *  The  question  of  title  in  such 
an  action  is  only  put  in  issue  upon  the  set- 
ting up  of  title  in  the  defendant'  Sayles 
T.  Mitchell,  22  R.  I.  238,  47  AU.  320.  When 
the  defendant  pleaded  llberum  tenementum, 
there  can  be  no  question,  under  the  author- 
ities, but  that  he  admitted  the  possession  of 
the  plaintiff  and  the  <^ommitting  of  the  acts 
complained  of,  and  assumed  the  burden  of 
establishing  his  tltie  by  a  preponderance  of 
the  testimony.  Carpenter  v.  Logee,  24  R. 
I.  383  [B3  AU.  288].  See,  also,  Wilbur  v. 
Peckham,  22  R.  I.  284  [47  AU.  597] ;  City  of 
Providence  v.  Adams,  10  R.  I.  184."  See, 
also,  2  Greenleaf  on  Ev.  {f  613,  626;  1  Chit- 
ty,  PI.  p.  195  et  seq. 

The  plea  of  llberum  tenementum,  which 
was  traversed,  admitted  the  plaintiffs'  pos- 
session and  the  commission  of  the  acts  com- 
plained of,  but  claimed  the  land  to  belong 
to  the  defendant  Bridget  Rocket  Green- 
leafs  Evidence,  vol.  2,  {  626;  Lavln  v. 
Dodge,  supra,  and  cases  cited. 

[2]  The  plea  of  a  public  highway,  which 
was  traversed,  also  admitted  the  plaintiffs' 
possession  and  the  commission  of  said  acts, 
but  Justified  the  same  as  acts  necessary  for 
the  proper  -use  of  said  highway.  In  both 
the  last-named  pleas  the  burden  of  proof  was 
upon  the  defendants. 

[8]  The  plea  of  a  private  way  for  the  de- 
fendant Bridget  Rocket  also  admitted  the 
plaintiffs'  possession  and  the  conimission  of 
the  said  acts,  but  Justified  the  same  as  acts 
necessary  for  the  proper  use  of  said  private 
waj.    The  plaintiffs'  traverse  of  the  same 


put  the  burden  of  proof  upon  the  defendants. 

[4]  The  plaintiffs'  replications  setting  up 
"adverse  possession"  and  "abandonment"  de- 
nied the  existence  of  such  right  of  way  for 
the  defendants,  but  put  the  burden  of  proof 
of  such  "adverse  possession"  and  "abandon- 
ment" upon  the  plaintiffs. 

[S]  As  was  held  in  the  case  of  Lavin  ▼. 
Dodge,  supra,  the  plea  of  general  issue  in 
this  case  is  to  be  disregarded. 

Upon  the  issues  as  thus  determined  by  the 
pleadings,  the  parties  proceeded  to  trial  be- 
fore a  Judge  without  a  Jury. 

The  plaintifEs  produced  in  evidence  numer- 
ous exhibits:  (1)  Three  plats,  marked  "Ex- 
hibits A,  B,  and  C,"  made  by  Charles  Estes, 
surveyor,  and  hereinafter  referred  to  as  plats 
I,  II,  and  III.  Plat  I  is  the  close  described 
in  the  declaration  as  It  appeared  September 
3,  1903,  a  month  prior  to  the  date  of  the 
writ  Plat  II  was  made  June,  1904,  and 
includes  the  plaintiffs'  said  close;  land  of 
the  Rockets  and  the  Arnold  lot  lying  west 
of  plaintiffs'  said  close  as  it  then  appeared. 
Plat  III  is  a  representation,  so  far  as  can 
be  ascertained  from  recorded  deeds,  of  cer- 
tain parts  of  a  plat  of  land  referred  to  in 
said  deeds  as  belonging  to  and  made  by  Burr 
8c  Smith,  in  1847,  with  the  superimposition 
upon  the  same  of  the  plaintiffs',  defendants', 
and  other  persons'  present  land  that  was 
originally  comprehended  within  said  Burr  & 
Smith  plat  The  several  plats  are  here  re- 
produced for  convenience  of  reference,  so  that 
this  opinion  may  be  more  easily  understood. 
(Here  insert  Plata  I,  II,  and  III.) 
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(2)  By  agreement  of  counsel,  a  certificate, 
marked  "Exhibit  D,"  from  the  town  clerk 
of  Bristol,  where  the  land  was  originally  sit* 
oated,  that  neither  tlM  laid  Burr  ft  Smith 


plat,  nor  any  copy  or  record  thereof,  could 
be  found  in  his  oflSce. 

(3)  By  agreement  of  counsel,  three  ab- 
stracts of  title  from  the  Bristol  and  War- 
ren records,  marked  "Exhibits  E,  F,  and  G," 
all  setting  forth  conveyances  of  land  former- 
ly belonging  to  Burr  &  Smith,  as  aforesaid, 
from  the  date  of  their  ownership  through 
BiicceesiTe  owners  down  to  the  ownership  of 
(a)  the  plalntlflTs;  (b)  the  defendant  Bridget 
Rocket;  (c)  certain  other  parties,  including 
the  said  Arnold  lot  and  the  Warren  South 
Burial  Ground  land. 

(4)  Deeds  of  the  plaintiffs'  lot  to  them  and 
their  predecessors  in  title  back  to  Charles 
S.  Mazfield,  marked  "Exhibits  H  to  O,"  In- 
duBlTa 

The  plaintiffs  also  produced  an  agreement 
of  coansel  as  to  certain  facts,  to  this  effect: 
That  Crane's  lane  (named  in  the  abstracts) 
is  now  called  Vernon  street;  that  the  land 
adjoining  and  adjacent  to  the  same  was  an- 
nexed to  Warren,  May  30,  1873;  that  Joseph 
Smith,  grantee  in  sheriff's  deed  of  March  19, 
1853,  died  about  September  23,  1854;  that 
Temperance  Carr  and  others,  Joseph  Smith 
and  others,  and  Charles  Smith,  grantors 
named  in  certain  deeds,  were  the  heirs  at  law 
or  devisees  of  said  Joseph  Smith;  and  that 
James  Sharkey,  named  in  certain  deeds,  died 
about  November  0,  1872,  leaving  a  widow, 
Suaan,  and  two  heirs  at  law,  John,  his  broth- 
er, and  Mary,  hia  sister,  wife  of  Nell  Hughes. 
These  facts  were  stipulated  in  order  to  ex- 
plain the  plats  and  abstracts,  and  to  show 
complete  chains  of  title  to  the  land  therein 
described. 

The  plaintiffs'  first  witness  was  said 
Charles  Estes,  surveyor,  who  testified  as  to 
said  plats  made  by  him,  explaining  the  cir- 
cumstances and  manner  of  making  them,  the 
situation  and  condition  of  fences  and  other 
certain  objects  upon  the  lots  of  land  em- 
braced within  plats  I  and  II  at  the  time  he 
made  them,  the  character  and  nature  of  cer- 
tain objects  delineated  upon  these  plats,  and 
his  mode,  and  the  reasons  therefor,  of  as- 
certaining the  measurements  thereon. 

The  plaintiff  William  J.  Faulkner  was  the 
next  witness,  and  his  testimony  was  confined 
by  the  court,  upon  the  objection  of  the  de- 
fendants' counsel,  to  a  very  few  iwints,  viz., 
the  identity  of  himself  and  wife,  Hannali, 
as  the  grantees  named  in  the  deed  of  Law- 
rence Smith  and  wife;  the  nature  of  the 
boundaries  of  his  said  land  when  he  took 
possession  of  it  April  29,  1899;  certain  tres- 
passes committed  thereon  by  the  defendant 
Bridget  Rocket  March  21,  1903,  and  subse- 
quently; and  the  nature  and  extent  of  the 
damage  done  by  her;  and  the  trespassing 
by  both  defendants  Jointly  several  times 
thereon.  A  certain  question  was  put  by  the 
plaintiffs'  counsel  to  said  Faulkner  and  an- 
swered affirmatively  by  him  as  to  one  of  the 
plaintiffs'  grantors  taking  him  over  the  land 
deeded  to  them  at  the  time  of  bis  purchase 
thereof,  and  both  question  and  answer  were 
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ruled  ont  by  the  court  Two  questions  put 
to  him  by  bts  counsel  as  to  the  use,  occupa- 
tion, and  possession  by  Mm  of  said  land, 
from  the  commencement  of  his  ownership 
to  tJie  date  of  the  first  trespass  committed 
by  the  defendants,  were  ruled  out  by  the 
court  The  proffered  testimony  of  three  oth- 
er witnesses  as  to  the  commission  of  the  tres- 
passes on  said  land  by  said  defendant  Bridg- 
et Rocket  was  excluded  by  the  court 

The  court  rigorously  excluded  all  other 
testimony  offered,  either  as  tending  to  prove 
the  plaintiffs'  title  to  the  said  land  within 
the  limits  of  the  way  or  lane,  as  being  free 
and  relieved  of  the  easement  of  way,  by  "ad- 
verse possession,"  so  called,  under  the  provi- 
sions of  the  Rhode  Island  statute  of  posses- 
sions, or  as  tending  to  prove  that  the  defend- 
ant Bridget  Rocket  and  her  predecessors  In 
title  had  abandoned  the  easement  in  what- 
ever right  of  way  once  existed  over  said  land, 
or  as  tending  to  prove  mutual  abandonment 
of  the  right  of  way  as  between  the  parties. 

Later  the  court  informed  the  counsel  for 
the  plaintiffs  that  it  was  unnecessary  for 
them  to  prove  the  trespasses  or  possession 
as  these  were  admitted  by  the  state  of  the 
pleadings  (citing  Lavin  v.  Dodge,  supra);  and, 
relying  upon  this  statement  by  the  court, 
the  plaintiffs  then  rested  their  case.  There- 
upon, after  considerable  argument  between 
court  and  counsel,  the  court  decided  as  fol- 
lows: "Well,  on  the  evidence  as  I  hold, 
I  think  this  case  will  doubtless  have  to  go 
to  the  Supreme  Court,  and  the  most  reason- 
able view  I  can  take  of  it  is  to  give  decision 
for  the  defendant,  and  let  the  plaintiff  have 
bis  case  reviewed  by  the  Supreme  Court" 

It  is  very  difficult,  from  a  reading  of  the 
transcript,  to  discover  upon  just  what 
grounds  the  court  ruled  as  it  did  upon  the 
exclusions  of  the  testimony  offered,  and  final- 
ly arrived  at  the  conclusion  above  set  forth. 
It  would  seem  that,  after  a  long  discussion 
of  the  evidence  in  the  case,  the  court  was 
of  the  opinion  that  the  plea  of  liberum  tene- 
mentum  filed  by  the  defendant  was  an  ad- 
mission by  the  defendant  of  the  possession 
of  the  close  by  the  plaintiffs,  and  of  the  com- 
mission of  the  trespasses;  and  that  the 
plaintiffs  having  given  evidence  of  the  dam- 
age done  to  their  possession  had  made  out  a 
prima  fade  case;  and  that  the  burden  was 
then  upon  the  defendants  to  prove  their  title 
to  the  land,  if  they  had  any,  so  as  to  excuse 
the  trespasses,  under  the  law  as  laid  dovm 
in  Lavln  v.  Dodge,  supra ;  and  that  upon  the 
strength  of  this  ruling  the  plaintiffs  rested 
their  case.  Upon  further  discussion  of  the 
evidence,  however,  as  it  appeared  that  the 
deeds  under  which  the  plaintiffs  and  their 
ancestors  in  title  acquired  their  title  express- 
ly mentioned  a  lane  or  a  street  60  feet  In 
width,  Bometlmes  called  Taylor  street  .in  the 
deeds,  and  shown  on  plat  III,  above  referred 
to,  as  the  northerly  boundary  of  the  plain- 
tiffs' land,  the  court  was  of  the  opinion  that 
the  plaintiffs  had  not  acquired  any  title  In 


fee  to  one-half  of  the  land  subject  to  the 
right  of  way,  but  that  their  fee  was  limited 
to  the  southerly  line  of  the  way ;  and  that 
by  accepting  their  deed  from  their  ancestors 
in  title  they  were  estopped  to  deny  the  exist- 
ence of  the  way,  or  to  show  that  they  had 
acquired  title  thereto,  either  by  adverse  pos- 
session or  by  mutual  abandonment  of  the 
way  by  the  plaintiffs  and  defendants,  and 
by  their  ancestors  in  title;  and  that  conse- 
quently the  plaintiffs,  although  they  had 
shown  their  possession  at  the  time  of  tl>a 
trespasses,  and  although  the  Hune  was  ad- 
mitted by  the  defendants'  plet  of  Hberum 
tenementum,  bad  not  made  out  a  title  in  fee 
to  the  portion  of  the  lane  Inclosed,  and  there- 
fore were  not  entitled  to  recover. 

The  substance  of  tbe  evidence  Introduced 
by  plaintiffs  is  as  follows:  The  land  in  ques- 
tion, as  shown  by  the  abstracts  and  deeds  on 
file,  once  formed  part  of  a  large  tract  con- 
veyed to  Burr  &  Smith,  March  23,  1846. 
Burr  &  Smith  platted  the  said  tract  and  con- 
veyed five  lots  thereon  as  platted,  viz.,  6,  8, 
17,  30,  and  32 ;  No.  17  being  bounded  north- 
erly, and  No,  30  and  No.  32  southerly,  by  a 
"right  of  way"  50  feet  wide,  stated,  as  •"de- 
scribed on  said  plat,  as  Taylor  street"  This 
plat  was  never  recorded.  Afterwards  the 
whole  of  said  tract  except  the  five  lots  so 
sold,  was  levied  upon  and  sold  by  the  sheriff 
to  Joseph  Smith,  who  thereafter  sold  seven 
other  lots  as  platted  thereon,  among  them 
No.  7  and  Nb.  16;  No.  16  being  bounded 
northerly  by  a  street.  After  tbe  death  of 
said  Joseph  Smith,  his  heirs  or  devisees  sold 
the  rest  of  said  tract,  some  portions  as  num- 
bered lots,  some  portions  as  parcels  of  land, 
described  by  metes  and  bounds;  No.  18  and 
No.  31  being  among  the  numbered  lots,  and 
being  bounded.  No.  18  northerly,  and  No.  31 
southerly,  by  a  street  (The  conveyance  of 
parts  of  said  tract  In  parcels  has  rendered 
it  impossible  to  reproduce  said  plat  in  its  en- 
tirety. Plat  III  above  shown  Is  an  attempt 
to  reproduce  It  so  far  as  possible.) 

Ix)ts  Nos.  7  and  17,  In  their  entirety,  and 
the  westerly  parts  of  lots  Nos.  8  and  16, 
came  finally  through  successive  transfers  in- 
to tbe  one  ownership  of  David  M.  Hatch,  lost 
their  identity  as  separate  lots,  and,  on  Feb- 
ruary 2,  1874,  were  conveyed  as  one  lot  or 
parcel  to  Henry  F.  Church  and  described  as 
bounded  northerly  "by  a  street  or  lane." 
Subsequent  transfers  of  this  parcel  were 
made  to  various  parties ;  the  last  being  from 
Lawrence  Smith  and  wife  to  the  plaintiffs, 
April  29,  1899.  In  each  deed  subsequent  to 
that  of  Henry  F.  Church,  beginning  August 
2,  1876,  the  parcel  was  bounded  northerly  by 
a  "lane." 

Lots  Nos.  SO  and  31,  in  their  entirety,  and 
the  westerly  part  of  lot  No.  32,  came  finally 
Into  the  one  ownership  of  James  Sharkey; 
No.  30,  January  21,  1863,  as  bounded  south- 
erly on  a  street;  No.  31,  AprO  10,  1869,  as 
bounded  southerly  on  a  street;  and  tbe 
westerly  part  of  No.  82,  November  18,  1871, 
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Its  a  pared  by  itself,  and  as  bounded  sontb- 
erly  on  a  'street.  Said  lots  thus  lost  tbelr 
Identity  as  separate  lots.  Said  Sbarkey  died 
in  November,  1872,  leaving  a  widow,  Susan, 
and  two  belrs  at  law,  John  Sharkey  and 
Mary  Hughes.  Said  Susan,  March  26,  1891, 
conveyed  by  quitclaim  deed  to  said  John 
Sharkey  her  Jnterest  In  said  entire  parcel, 
describing  the  same  as  follows:  Northerly 
by  land  of  Maria  R.  Brown,  widow  of  Sam- 
uel G. ;  easterly  by  land  of  Warren  South 
Burial  Ground;  southerly  by  land  of  Laio- 
renoe  W.  Bmlth  and  wife,  and  land  of  wife 
of  Creorge  Arnold ;  westerly  by  land  of  Wil- 
liam B.  Nichols. 

Said  Mary  Hughes  and  her  husband,  De- 
cember 16;  1892,  conveyed  by  quitclaim  deed 
to  said  John  Sharkey  their  Interest  In  the 
same  land  with  the  description  thereof  iden- 
tical with  that  in  said  Susan's  deed.  Said 
John  Sharkey,  November  2,  1896,  conveyed 
by  warranty  deed  to  the  defendant  Bridget 
Rocket  the  lot  which  she  now  owns,  describ- 
ing the  same  as  follows:  Northerly  by  land 
of  Maria  R.  Brown,  widow  of  Samuel  C. ; 
easterly  by  Warren  South  Burial  Ground; 
southerly  by  land  of  Laicrence  W.  Smith  and 
v>ife,  and  land  of  wife  of  George  Arnold; 
westerly  by  a  so-called  street;  also  all  his 
interest  in  and  to  "said  so-called  street  ad- 
joining said  lot  on  the  westerly  side." 
(Shown  on  plats  II  and  III,  as  "First  Ave.") 

Lots  Nob.  6  and  18  came  finally  Into  the 
one  ownership  of  Rnfus  D.  Arnold,  No.  6, 
December  15, 1865,  No.  18,  AprU  17,  1866,  and 
so  lost  their  Identity  as  separate  lots.  This 
land  adjoins  the  plaintiffs'  land  oil  the  west, 
and  lot  No.  18  bounds  northerly  on  a  street. 

The  three  plats  above  shown,  and  the  tes- 
timony of  Charles  Estes,  who  made  them,  to- 
gether showed  the  measurements  and  bound- 
aries (plat  I)  of  the  plaintiffs'  close  as  laid 
in  their  declaration ;  that  a  row  of  post  holes 
existed  at  the  back  of  said  lot  running  In  a 
line  practically  parallel  with  the  front  line 
thereof'  on  Vernon  street  and  a  post  west 
of  the  westernmost  post  hole,  and  In  the 
same  line;  also  two  posts  between  this  post 
and  the  north  end  of  plaintiffs  west  bound- 
ary fence  and  in  the  line  thereof  (plats  I  and 
II);  also  the  existence  and  situation  of  a 
row  of  apple  trees  in  the  back  part  of  said 
lot  (plats  I  and  II) ;  also  the  existence  and 
situation  of  several  peach  tteea  on  the  land 
west  of  the  back  part  of  the  plalntlffB'  land 
and  north  of  the  rear  fence  shown  on  the 
Arnold  land  (plat  II) ;  the  existence  of  a 
board  fence  to  the  west  of  said  west  post 
and  running  from  a  point  a  little  south  of 
the  same  northerly  24  feet  to  the  Rocket  land 
(plat  II),  with  a  grapevine,  perhaps  20  years 
old,  growing  thereon ;  also  the  existence  and 
line  of  the  stone  wall  along  the  westerly 
boundary  of  the  Warren  South  Burial 
Ground  from  Vernon  street  by  the  land  of 
the  plaintiffs  and  the  defendant  Bridget 
Rocket  and  beyond.  Estes  also  showed  the 
existence  at  the  times  he  went  to  the  place 
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of  henyards  and  woodyards  on  the  land 
north  of  Arnold's  place  and  west  of  the  said 
board  fence,  and  that  there  was  no  Indica- 
tion of  a  street  or  traveled  way  on  either 
side  of  said  poet  holes,  and  that  there  was 
only  grass  on  each  side  of  them.  Plat  III 
showed  the  location  of  the  Faulkner,  Rocket, 
Arnold,  C!ollins,  Wllmarth,  Brown,  and  War- 
ren South  Burial  Ground  lots  upon  the  tract 
originally  owned  by  Burr  ft  Smltli,  and  the 
location  of  the  lots  and  streets  originally 
platted  thereon,  so  far  as  could  be  ascertain- 
ed or  indicated  from  the  transfers  thereof 
contained  In  the  said  abstracts. 

The  plaintiff  Faulkner  testified  that  when 
he  took  possession  of  the  land  which  he  used 
and  occupied  since  April  28,  1899  (shown 
on  plat  I)  the  boundaries  were :  On  the  east,  a 
stone  wall;  on  the  north,  a  fence — "slat  and 
lath  or  rail";  on  the  west,  partly  a  close 
board  fence,  partly  a  rail  or  picket  fence; 
and  that  the  land  fronted  on  Vernon  street; 
that  on  March  21,  1903,  the  defendant  Bridg- 
et Rocket  came  and  pulled  down  and  smash- 
ed said  north  fence  and  25  feet  of  the  north 
part  of  the  west  fence  as  well,  claiming  the 
land  to  be  hers;  that  afterwards  she  raked 
manure  off  of  the  northerly  25  feet  of  his 
said  land  when  he  put  it  on,  and  destroyed  It, 
and  abused  him  with  bad  language;  and 
that  both  defendants  came  upon  his  said 
land  together  several  times  afterwards,'walk- 
ing  over  the  lot  and  abusing  him  with  dirty 
language  and  threatening  him. 

[6]  There  is  no  evidence  to  sustain  the  de- 
fendants' plea  of  a  public  highway;  nor  is 
there  anything  to  show  that  the  way  In  ques- 
tion ever  existed  as  an  open,  traveled  way, 
as  to  that  portion  of  It  which  lies  between 
plaintiffs'  and  defendants'  land. 

[7]  It  is  evident  from  an  examination  of 
these  deeds  and  plats  that  when  in  1846- 
1847  Burr  ft  Smith  platted  these  lands  and 
sold  lots  thereon,  bounding  the  same  on  a 
street  or  way,  called  Taylor  street,  they 
thereby  Intended  to  lay  out  a  way  50  feet 
wide  for  the  benefit  of  the  lot  owners  ad- 
jacent thereto,  and  Chat  said  adjacent  lot 
owners  by  such  conveyances  acquired  a  right 
of  way  over  the  same.  It  is  equally  evident 
that,  under  numerous  decisions  of  this  court, 
each  lot  owner  adjacent  to  the  way  acquired 
a  title  In  fee,  not  only  in  the  lot  described 
by  number  and  also  described  as  bounded 
northerly  or  southerly  on  said  way  or  street 
or  lane,  but  also  In  one-half  of  the  width  of 
the  way  in  front  of  and  adjacent  to  his  lot 
Hughes  v.  Prov.  &  Wor.  R.  R.  Co.,  2  B.  I. 
493,  512;  Healey  v.  Babbitt,  14  R.  I.  633; 
Anthony  v.  City  of  Providence,  18  R.  I.  699, 
28  Atl.  766;  Bentley  v.  Root,  19  R.  I.  205, 
32  Atl.  918,  and  cases  cited;  Baker  v.  Barry, 
22  R.  I.  471,  473,  48  Atl.  795.  It  is  also 
quite  evident  that  It  is  difficult  (perhaps  Im- 
possible) to  ascertain  exactly  what  were  the 
true  lines  of  said  way  called  Taylor  street, 
because  the  plat  of  Burr  &  Smith  was  never 
recorded  and  is  not  produced,  perhaps  Is  not 
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to  be  fonnd.  The  lots  sold  on  the  Burr  ft 
Smith  plat  and  bounded  southerly  on  Crane's 
lane  (now  Vernon  street)  by  the  earlier 
deeds,  from  1847  to  1864,  call  for  a  depth  of 
100  feet,  and  those  bounded  northerly  on  the 
way  called  Taylor  street  call  for  a  depth  of 
loo  feet,  making  a  distance  of  200  feet  (as 
of  the  year  1847)  between  the  north  line  of 
Crane's  lane  and  the  south  line  of  Taylor 
«treet.  Oane's  lane  at'  that  time  was  de- 
scribed as  40  feet  in  width  (e.  g-.  In  deed  of 
lot  No.  8),  which  is  bounded  "south  by  a 
right  of  way  granted  by  grantors"  (Burr  & 
Smith)  "which  runs  parallel  with  Crane's 
lane,  making  Crane's  lane  40  feet  In  width," 
etc.  See  plat  III.  It  appears  from  plat  II 
that  the  actual  occupation  of  the  Arnold  lot 
(formerly  lots  Nos.  6  and  18;  see  plat  III) 
is  201  feet  in  depth;  and  the  actual  occupa- 
tion of  the  plaintiffs,  including  the  portion 
of  Taylor  street  inclosed,  is  226.30  in  depth, 
or  1.S0  feet  more  than  the  calls  in  the  orig- 
inal deeds,  plus  26  feet,  or  one-half  of  the 
width  of  Taylor  street  Looking  at  the  de- 
fendants' lot  as  actually  occupied,  shown  on 
plat  II,  and  comparing  it  with  the  calls  in  the 
deeds  and  with  plat  III,  it  appears  that  the 
original  depth  of  the  lots  called  for  by  the 
earlier  deeds,  from  1847  to  1871,  was  lOSJi 
feet,  which,  added  to  the  25  feet,  being  one- 
half  the  width  of  Taylor  street,  makes  133.5 
feet;  iwhlle  the  acttial  occupation  by  the  de- 
fendants shows  a  depth  from  the  land  occu- 
pied by  the  plaintiffs  and  Including  the  por- 
tion of  Taylor  street  actually  occupied  by 
the  defendants  of  135.29  feet,  or  1.79  feet  in 
depth  more  than  the  calls  from  the  original 
deeds.  In  short,  the  parties  to  this  suit  are 
in  the  actual  occupation  of  more  land  run- 
ning northerly  and  southerly  than  the  earlier 
deeds  call  for;  and  it  is  not  possible  from 
the  testimony  as  It  now  stands  to  tell  just 
where  the  lines  of  Taylor  street  were  orig- 
inally laid  out.  It  also  appears  from-  the 
later  deeds  from  1870-1871  to  the  ancestors 
in  title  of  the  plaintiffs  that  the  north  and 
(lOUth  distances  called  for  in  the  earlier 
deeds  are  no  longer  mentioned;  and  that 
the  parcels  sold  and  conveyed  are  bounded 
only  by  the  lands  of  adjacent  proprietors; 
and  that  the  parcels  sold  and  conveyed  be- 
tween the  Sharkeys,  the  immediate  ancestors 
in  title  of  the  defendant  Bridget  Rocket,  and 
sold  and  conveyed  to  Bridget  Rocket  by  John 
Sharkey  (deeds  from  1891  to  November  21, 
1896),  are  bounded  only  by  adjacent  pro- 
prietors, without  giving  distances,  and  with- 
out mentioning  Taylor  street  or  any  lane  or 
way  as  the  southern  boundary,  which  is  de- 
scribed in  these  later  deeds  as  "southerly  by 
land  of  Lawrence  W.  Smith  and  wife,  and 
land  of  wife  of  George  Arnold."  It  would 
seem  then  that  the  ancestors  in  title  of  both 
plaintiffs  and  defendants,  finding  themselves 
in  the  actual  occupation  of  more  land  than 
the  earlier  deeds  called  for,  chose  to  sell  and 
purchase  by  their  lines  of  occupation,  rather 
than  by  reference  to  the  old  descriptions 


contained' in  the  Bnrr  ft  Smith  deeds  by  ret- 
erence  to  the  old  plat 

It  is  to  be  remembered  that  not  only  bad 
evidence  of  the  plaintiffs'  title  and  occupa- 
tion of  the  close  described  in  the  declaration 
been  pat  in  by  the  deeds,  abstracts,  and 
plats  above  referred  to,  but  also  that  the 
evidence  of  defendants'  title  h«d  been  put  in 
under  the  stipulation  allowing  the  use  of 
such  abstracts.  The  defendants  claimed  that 
Inasmuch  as  the  abstract  of  the  title  of 
Bridget  Rocket  showed  that  she  had  title  in 
fee  to  one-half  of  the  width  of  Taylor  street 
and  the  evidence  showed  that  the  fence  did 
not  appear  to  be  on  the  middle  line  of  the 
way  (Taylor  street),  bat  to  be  on  a  line  25.85 
feet  northerly  from  the  assumed  southerly 
line  of  Taylor  street  (see  plat  I),  the  fence 
was  therefore  on  Bridget  Rocket's  land  and 
she  had  a  right  to  remove  it  But  as  we 
have  above  shown,  the  lines  of  Taylor  street 
and  its  exact  middle  line  cannot  be  ascer- 
tained definitely,  under  the  evidence;  and 
it  does  not  follow  that  the  line  of  the  fence 
as  bnilt  was  not  exactly  on  the  middle  line 
of  Taylor  street  as  it  was  originally  laid 
out.  It  is  as  fair  to  assume  that  the  original 
plat  of  Burr  &  Smith,  which  apparently  can- 
not now  be  produced,  was  inaccurate,  as  it 
is  now  to  assume  that  the  occupation  lines 
of  the  adjacent  owners  are  incorrect;  and 
it  is  equally  as  fair  to  assume  that  the  sur- 
plus of  land  (1.30  feet  In  depth)  in  plaintiffs' 
occupation  over  and  above  the  depth  called 
for  In  the  older  deeds  has  been  acquired  by 
the  plaintiffs  and  their  ancestors  In  title 
from  the  relocation  of  Crane's  lane  as  Ver- 
non street  whereby  that  amount  of  land 
may  have  been  added  to  the  southerly  front 
of  the  lots  bounding  thereon,  as  it  Is  to  as- 
sume that  the  plaintiffs  and  their  -ancestors 
in  title  have  encroached  northerly  upon  land 
rightfully  belonging  to  the  defendant  Bridg- 
et Rocket 

[I]  Inasmuch,  therefore,  as  the  later  con- 
veyances have  been  made  by  occupation 
lines,  rather  than  by  metes  and  bounds, 
courses,  and  distances,  it  was  perfectly  prop- 
er for  the  plaintiffs  to  endeavor  to  show 
what  they  and  their  ancestors  in  title  had 
actually  occupied  and  Inclosed  under  a  claim 
of  right,  and  what  the  defendant  and  her 
ancestors  In  title  bad  actually  occupied;  and, 
inasmuch  as  it  was  proved  that  the  entire 
portion  of  Taylor  street  lying  between  lands 
of  the  plaintiffs  and  defendants  had  for  many 
years  been  inclosed  by  the  stone  wall  of  the 
Warren  South  Burying  Ground  on  the  east, 
by -a  tight  board  fence  on  the  west  and  divid- 
ed by  a  fence  approximately  in  the  middle 
of  the  way,  and  that  the  land  so  fenced 
off  had  been  for  many  years  in  the  use  and 
occupation  of  the  plaintiffs  and  defendants, 
respectively,  for  raising  grass  or  use  as  a 
garden  or  other  usee  incident  to  private 
ownership,  and  entirely  inconsistent  with 
the  use  thereof  as  a  way,  it  not  appearing 
that  the  land  in  question  had  ever  been  used 
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as  a  way  by  any  one,  It  was  proiier  for  the 
plaintiffs  to  show,  If  .possible,  all  the  facts 
'and  drcumstances  of  the  original  building 
of  the  fences  and  the  occupation  and  use  of 
the  lands,  so  as  to  show  that  the  original 
easement  of  a  way  Imposed  upon  the  land  by 
Bnrr  &  Smith  had  either  been  extinguished 
or  renounced  by  the  parties  entitled  to  the 
fee  in  the  land  covered  by  the  way,  by  their 
use  and  occupation  thereof,  and  by  the  main- 
tenance of  the  fences. 

[I]  The  defendants  also  claimed,  -and  the 
court  below  seemed  to  be  of  the  opinion, 
that,  inasmuch  as  the  deeds  to.  the  plaintiffs 
and  their  ancestors  in  dtle  mentioned  t)]e 
way,  lane,  or  street  (Taylor  street)  as  the 
northerly  boundary  of  the  lands  conveyed, 
the  plaintiffs  were  estopped,  as  against  the 
defendants,  by  the  acceptance  of  such  deeds 
from  offering  any  proof  of  the  extinguish- 
ment of  the  easement,  either  by  mutual  aban- 
donment or  by  adverse  possession.  We  do 
not  find  any  warrant  for  any  such  position, 
under  the  drcumstances  of  this  case,  nor  has 
any  case  been  cited  to  us  which  goes  to  the 
ezt»it  claimed  herein,  or  in  any  way  applies 
to  this  case.  The  proof  actually  made  by  the 
plalntltfiB  In  this  case,  supplemented  by  the 
further  proof  offered  and  excluded.  If  the 
same  bad  shown  the  facts  as  claimed,  would 
In  our  opinion  have  brought  this  case  within 
the  prlndple  of  the  Case  of  Baker  v.  Barry, 
22  R.  I.  471,  48  Ad.  795,  where  it  appeared, 
as  in  this  case,  that  the  original  proprietors 
of  a  parcel  of  land  had  platted  it  Into  lots 
with  a  gangway  10  feet  wide  between  the 
lots,  and  that  the  lot  owned  by  the  defend- 
ant was  originally  sold,  bounding  It  "norther- 
ly by  a  gangway." 

The  court,  having  dedded  that  there  had 
been  a  gangway  In  which  the  plaintiff's  an- 
cestors in  title  had  rights,  then  proceeds  as 
follows  (page  473  of  22  R.  I.,  page  796  of  48 
Atl.):  "But  the  evidence  showed  that  this 
gangway  had  been  fenced  in  and  appropriat- 
ed along  the  center  line  by  the  adjoining 
owners  prior  to  1854,  and  that  It  has  since 
remained  so.  What  the  plaintiff  in  this  case 
claims  is  not  the  gangway  as  a  whole,  but 
only  the  five 'feet  across  the  defendant's  lot 
to  Lemon  street  as  a  footway.  This  brings 
the  case  within  the  decision  in  Steere  v.  Tif- 
fany, 13  R.  I.  568,  where  it  was  held  that, 
when  it  was  clear  that  a  way  was  to  be  used 
in  common  as  a  whole,  and  a  part  of  It  was 
appropriated  by  an  owner  of  one  of  the 
dominant  tenements,  the  act  of  appropria- 
tion was  an  abandonment  by  such  owner  of 
his  easement  in  the  whole  way.  See,  also, 
Aldrlch  V.  Billings,  14  R.  I.  233.  The  only 
difference  between  Steere  v.  Tiffany  and  this 
case  is  that  In  the  former  case  the  appro- 
priation of  a  part  of  the  gangway  was  the 
plaintiff's  own  act,  while  in  this  case  It  ap- 
pears that  the  gangway  had  been  appropri- 
ated by  the  several  adjoining  owners,  includ- 
ing the  plaintiff's  ancestors  in  title.  But 
the  half  of  the  gangway  at  the  rear  was  in- 


closed with  the  rest  of  the  platntifrs  lot, 
and  there  is  no  difference  In  principle  be- 
tween an  original  appropriation  by  an  owner 
and  the  acceptance  and  continuance  of  such 
appropriation  after  one  becomes  an  owner. 
In  both  cases  the  private  occupation  is  in- 
consistent with  a  common  use,  and,  where 
this  has  taken  place  all  along  the  line,  it 
amounts  to  a  mntual  agreement  to  abandon 
the  way.  In  this  case  the  private  occupation 
has  rli)ened  into  a  title  by  an  exclusive  pos- 
session of  more  than  20  years.  The  strip  is 
no  longer  a  gangway,  but  is  held  in  separate 
ownership." 

There  is  no  snggeetion  in  the  above-quoted 
case  that  any  estoppel  arose  as  between  the 
parties,  by  reason  of  the  original  layout  of 
the  \«ay  by  the  proprietor,  and  by  reason  of 
its  subsequent  mention  in  the  deeds  of  con- 
veyance to  their  ancestors  in  title,  so  as  to 
prevent  the  parties  from  showing  all  the 
facts  as  to  the  closing  up  of  the  way  and  the 
occupation  of  the  land  by  the  parties.  And 
see  Steere  v.  Tiffany,  13  R.  I.  568. 

The  plaintiffs  have  stated  In  their  bill  of 
exceptions  eight  exceptions  to  rulings  of  the 
justice  trying  said  cause  in  the  course  of 
the  trial,  and  three  exceptions  to  his  deci- 
sion for  the  defendants  at  the  close  of  the 
plaintiffs'  testimony  therein. 

[1 0]  The  first  exception  is  to  bis  ruling  de- 
claring a  certain  question  put  to  the  plaintiff 
William  J.  Faulkner  and  his  answer  to  be 
inadmissible.  The  question  was,  "At  the 
time  you  were  purchasing  that  land,  did  Mr- 
Smith  take  you  over  the  land?"  The  an- 
swer was,  "Yes."  The  question  and  answer 
were  objected  to  by  defendants'  counsel  on 
the  ground  that  it  was  an  attempt  to  ex- 
plain and  qualify  the  effect  of  the  deed,  and 
the  court  ruled  the  same  to  be  inadmissible. 
The  land  referred  to  was  that  conveyed  by 
Mr.  Smith  and  wife  to  the  plaintiffs  by  their 
deed.  The  boundaries  described  in  said  deed 
in  substance  were:  Southerly  by  Temon 
street,  136  feet,  more  or  less;  easterly  by 
Warren  South  Burial  Ground;  northerly  by 
a  lane;  westerly  by  land  formerly  of  Rufus 
Arnold.  The  object  of  the  question  was  to 
show  the  Ibcation  of  the  "lane"  on  the  north 
side  of  the  lot  named  In  said  deed,  as  the 
plaintiffs'  grantors  claimed  it  to  be,  and  the 
extent  and  limits  of  the  lot  intended  or 
claimed  by  them  to  be  conveyed  by  said  deed, 
and  which  they  warranted  to  the  plaintiffs, 
and  of  which  they  put  the  plaintiffs  in 
possession  at  the  time  of  the  conveyance. 

As  the  gist  of  the  action,  as  above  shown, 
is  Injury  to  the  plaintiffs'  possession,  it  was 
perfectly  proper  for  the  plaintiffs  to  show 
what  land  their  ancestor  was  in  fact  possess- 
ed of  at  the  time  of  his  deed,  and  of  which 
the  plaintiffs  were  In  fact  placed  In  posses- 
sion. The  plaintiffs,  on  account  of  the  in- 
definlteness  of  the  said  northerly  boundary 
as  expressed  in  said  deed,  and  there  being 
no  physical  marks  or  indications  of  a  "lane" 
or  any  traveled  way  there,  as  Estes  and 
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Faulkner  teatlfled,  had  tbe  right  to  establish 
by  parol  evidence  In  this  Instance  the  actual 
northerly  occupation  line  of  said  lot,  and 
the  extent  and  limits  of  said  lot,  as  con- 
templated by  the  parties  to  said  deed;  and 
the  admissions  and  declarations  of  Mr.  Smith, 
who  was  deceased  at  the  time  of  trial,  one  of 
the  then  owners  of  said  lot,  were  admissi- 
ble for  this  purpose.  3  Washburn  on  Real 
Property  (Sth  Ed.)  H  2320,  2346,  2347,  and 
cases  therein  cited. 

[11]  The  declarations  of  Mr.  Smith  made 
at  that  time  were  also  admissible  upon  the 
question  of  the  grantors'  "adverse  posses- 
sion," as  tending  to  show  extinguishment  or 
abandonment  of  the  easement  of  way  once 
existing  over  a  portion  of  the  land  conveyed 
by  said  deed.  Declarations  made  by  persons 
In  possession  of  lands,  as  to  the  character 
of  their  possession,  are  admissible  upon  the 
question,  where  such  possession  was  adverse. 
Ward  V.  Cochran,  71  Fed.  127,  18  C.  C.  A.  1; 
Casey  t.  Oasey,  107  Iowa,  192,  77  N.  W.  844, 
70  Am.  St.  Rep.  190;  High  v.  Pancake,  42  W. 
Va.  602,  26  S.  E.  536;  Burr  v.  Smith,  152 
Ind.  469,  63  N.  E.  4G9.  Plaintiffs'  first  ex- 
ception Is  therefore  sustained. 

[12]  The  second  exception  is  to  said  Jus- 
tice's ruling  refusing  to  permit  the  plaintiff 
William  J.  Faulkner  to  be  asked  whether  or 
not  he  used  and  occupied  all  the  land  in- 
cluded within  the  fences  of  his  said  lot  from 
the  time  when  he  got  the  deed  thereof,  April 
29,  1899,  until  March  21,  1905.  The  question 
was  asked  as  one  of  a  series  of  questions  to 
be  put  for  the  purpose  of  establishing  a  title 
In  the  plaintiffs  to  the  land  as  described  in 
the  declaration,  free  of  any  easement  of  way, 
by  "adverse  possession"  through  the  plain- 
tiffs and  their  predecessors  in  title  for  the 
required  statutory  period  therefor  (20  years) 
prior  to  the  commission  of  the  first  trespass 
thereon  by  the  defendants.  It  was  also  per- 
tinent to  the  question  of  the  abandonment 
of  an  alleged  right  of  way  for  the  defendants 
over  the  northerly  part  of  said  lend  raised 
by  the  pleadings.  It  was  also  pertinent  In 
proof  of  the  possession  by  the  plaintiffs  of  said 
land  at  the  time  the  first  trespass  was  com- 
mitted thereon  by  the  defendants.  Although 
the  question  asked  and  excluded  was  a  prop- 
er question  for  the  purposes  above  set  forth, 
yet  the  plaintiff  was  allowed  subsequently, 
without  objection,  to  cover  substantially  the 
some  ground  as  to  his  use  and  occupation  of 
his  land,  for  the  period  mentioned;  therefore 
this'  exception  need  not  be  further  considered. 

The  third,  fourth,  and  fifth  exceptions  are 
to  said  Justice's  rulings,  respectively,  refus- 
ing to  permit  the  plaintiff  William  J.  Faulk- 
ner to  be  asked  certain  questions;  and  the 
eighth  exception  Is  to  a  ruling  disallowing 
and  excluding  the  proffered  testimony  of 
Charles  S.  Maxfield.  These  questions  were 
asked  and  the  testimony  proffered  for  the 
purpose  of  showing  the  nature  and  extent 
of  the  plaintiffs'  use  and  occupation,  with  a 
view  to  establish  a  title  in  the  plaintiffs  to 


the  rear  portion  of  the  land  as  described  in 
the  declaration,  free  of  any  easement  of  way 
thereover,  by  showing  such  easement  to  have 
been  extinguished  by  "adverse  possession" 
through  the  plaintiffs  and  their  predecessors 
in  title  for  twenty  years  or  more  prior  to 
the  commission  of  the  first  trespass  thereon 
by  the  defendants,  and  to  prove  such  aban- 
donment of  any  former  right  of  way  over 
said  land  as  would  preclude  the  defendants 
from  using  or  claiming  the  right  to  use  the 
same. 

The  questions  put  to  Faulkner  were  as  to 
facts  within  his  knowledge,  and  were  ma- 
te;rial  for  the  purposes  aforesaid.  T^ey 
touched  upon  his  use  and  occupation  of  the 
premises  and  the  status  and  condition  of  the 
land  adjoining  blm  on  the  north.  Maxfield 
was  an  ancestor  in  title  of  Faulkner,  and 
his  testimony  was  offered  to  prove  the  be- 
ginning of  the  said  "adverse  possession"  in 
him;  that  the  description  in  the  warranty 
deed  from  him  to  his  grantee  included  all, 
and  was  the  same  as,  the  land  described  in 
plaintiffs'  declaration ;  that  he  held  it  in  fnll 
"adverse  possession";  the  actual  extent  and 
limits  of  the  premises  intended  to  be  and 
actually  conveyed  and  warranted  by  him  In 
said  deed;  and  the  status  and  condition  of 
the  land  adjoining  him  on  the  north  during 
his  said  ownership. 

The  above  proffered  testimony  was  ap- 
parently excluded  upon  the  ground  that  the 
plaintiffs  had  shown  no  title  whatever  to 
any  portion  of  the  land  included  within  the 
limits  of  Taylor  street,  but  were  restricted 
by  their  deed  to  the  southerly  line  thereof, 
which,  as  we  have  shown  above,  is  not  the 
law  of  this  state.  See  cases  cited,  supra,  be- 
ginning with  Hughes  v.  Providence  &  Wor- 
cester R.  R.  Co.,  2  R.  I.  493,  512.  A  further 
ground  of  exclusion  also  appears  to  have 
been  that  the  plaintiffs  were  estopped  by 
their  deeds  from  claiming  any  such  title  free 
of  the  easement.  W^e  have  already  given  oar 
opinion  that  there  was  no  such  estoppel.  In 
our  opinion,  under  the  facts  of  this  case,  the 
defendants  had  no  right  to  set  up  by  way  of 
estoppel  the  recitals  in  the  deed  to  the  plain- 
tiffs or  in  the  deeds  from  and  to  the  succes- 
sive predecessors  in  title  of  the  plalntitCs,  be- 
cause the  defendants  are  strangers  to  all 
said  deeds  and  are  not  privies  to  any  of  tbe 
parties  thereto.  The  defendants'  deed  con- 
veys no  right  of  way  over  the  land  of  tbe 
plaintiffs  nor  in  any  street  whatsoever  on 
the  southerly  side  of  the  defendants'  land. 
Allen  T.  Allen,  45  Pa.  473;  3  Washburn  on 
Real  Property  (6th  Ed.)  {  1937,  and  cases 
therein  cited: 

[13]  Furthermore  the  plaintiffs  had  tbe 
right  to  prove  such  abandonment  or  renun- 
ciation of  any  former  right  of  way  over  said 
land  as  would  preclude  the  defendants  from 
using,  or  claiming  the  right  to  use,  the  same. 
The  general  right  to  prove  such  an  aban- 
donment cannot  be  disputed.  It  may  be 
shown  in  various  ways,  by  different  acts. 
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Steere  t.  Tiffany,  IS  B.  I.  568;  Aldrlch  v. 
BUUngs,  14  R.  I.  233;  Bentley  v.  Root,  19 
R.  I.  205,  32  AU.  918;  Baker  v.  Barry,  22 
B.  1.  471,  48  AO.  795;  Smith  v.  LangewaW, 
140  Mass.  207,  4  N.  S.  671. 

[14]  And  It  was  also  proper  for  tbe  plain- 
tiffs to  show  by  these  witnesses,  as  it  was 
offered  to  show,  that  the  dlTlsion  fence  be- 
tween the  plaintiffs  and  defendants  In  or 
near  the  center  line  of  Taylor  street  had 
been  recognized  and  aeqnlesced  in  by  the 
parties  as  a  true  dividing  and  boundary  line 
for  a  length  of  time  greater  than  or  equal 
to  the  period  prescribed  by  the  statute  of 
limitations,  under  tbe  decision  in  O'Donnell 
V.  Penney,  17  R.  I.  164,  166,  20  Ati.  305, 
306,  where  It  is  said:  "There  are  numerous 
decisions  to  the  effect  that,  when  the  bound- 
ary line  between  adjacent  lauds  la  in,  dis- 
pute or  uncertain,  the  owners  may  establish 
a  division  line  between  them  by  express 
parol  agreement,  and  that,  if  such  agree- 
ment is  Immediately  executed  and  followed 
by  actual  possession  according  to  such  line, 
the  agreement  is  binding  and  conclusive,  and 
ench  division  line  shall  not  be  disturbed, 
though  It  may  afterwards  appear  that  it 
was  not  the  true  line  according  to  the  paper 
title" — citing  cases.  "Such  agreement  is 
not  regarded  as  passing  any  real  estate,  but 
merely  as  defining  the  line  between  their 
respective  grants,  and  hence  is  not  within 
the  statute  of  frauds" — citing  cases.  "And 
even  when  no  express  agreement  Is  shown, 
the  authorities  are  numerous  that  acquies- 
cence in  a  boundary  line,  assumed  or  es- 
tablished for  a  period  equal  to  that  prescrib- 
ed in  the  statute  of  limitations  to  bar  an 
entry,  is  conclusive  evidence  of  such  an 
agreement,  and  will  preclude  the  parties 
from  setting  up  the  claim  that  the  line  so 
acquiesced  in  is  not  the  true  boundary." 

It  may  be  that  proof  of  the  facts  offered 
to  be  proved  by  these  witnesses  would  be 
conclosive  and  would  "preclude  the  parties 
from  setting  np  tbe  claim  that  the  line  so 
acquiesced  in  is  not  the  true  boundary,"  in 
view  of  the  uncertainty,  as  above  shown,  as 
to  Just  where  the  lines  of  Taylor  street 
wa-e  originally  laid  out.  We  think  the  evi- 
dence offered  should  have  Xieea  allowed,  and 
that  the  exclusion  thereof  was  error.  The 
plaintiffs'  third,  fourth,  fifth,  and  eighth 
exceptions  are  therefore  sustained. 

[IS]  Tbe  sixth  and  seventh  exceptions  are 
to  said  justice's  ruling  disallowing  and  ex- 
cluding the  proffered  testimony,  respective- 
ly, of  Clarence  W.  Faulkner  and  of  Charles 
T.  Warner  and  Lucius  Warmer.  The  testi- 
mony proffered  was  that  of  eyewitnesses 
In  proof  of  the  commission  of  said  trespass- 
es on  the  plaintiffs'  said  land  by  said  de- 
fendant Bridget  Rocket,  as  the  transcript 
shows.  The  court  erred  in  disallowing  and 
excluding  said  proffered  testimony.  The 
plaintiffs  had  the  right  to  prove  tbe  com- 
mission of  said  trespasses  by  said  defendant 
by  tbe  testimony  of  any  witnesses  thereto. 


Their  testimony  was  Important  to  the  plain- 
tiffs as  corroborating,  and  thereby  adding 
to  the  weight  of,  Faulkner's  testimony,  as 
against  any  testimony  that  might  later  be 
offered  by  tbe  defendants,  both  as  to  the  ex- 
tent and  nature  of  the  trespasses  and  as  to 
the  amount  of 'the  damages  sustained.  Tbe 
sixth  and  seventh  exceptions  are  therefore 
sustained. 

[16]  The  ninth,  tenth,  and  eleventh  excep 
tlons  are  to  the  decision  of  said  justice  for 
the  defendants  at  the  close  of  the  plaintiffs' 
testimony  in  said  trial.  The  grounds  of 
these  exceptions  are  that  said  decision  was 
contrary  to  law  and  against  the  evidence 
and  the  weight  thereof.  The  defendants 
claim  that  these  exceptions  were  not  taken 
at  the  proper  time;  that  they  should  have 
been  taken  in  open  conrt,  immediately  after 
the  court  had  rendered  its  decision;  and 
that,  as  exception  to  the  decision  was  in 
fact  taken  only  upon  the  notice  of  Intention 
to  prosecute  exceptions,  filed  June  12,  1910, 
within  seven  days  after  the  decision,  they 
are  not  properly  before  the  court,  because 
they  aVe  not  taken  as  provided  In  Oen.  Laws 
R.  I.  1909,  c.  298,  I  10,  which  reads  as  fol- 
lows: "Exceptions  to  rulings,  directions  and 
decisions  made  during  a  hearing  in  a  cause 
heard  by  the  court  without  a  jury  or  dur- 
ing a  trial  by  a  Jury  shall  be  taken  immedi- 
ately. Exceptions  to  a  decision  upon  a  mo- 
tion for  a  new  trial  or  to  the  final  deci- 
sion In  a  cause  heard  by  the  court  with- 
out a  Jury  may  be  taken  by  filing  the  same, 
in  the  ofBce  of  the  clerk  within  seven  days 
after  notice  of  the  decision."  The  declsimi 
in  this  case  was  not  made  "during  a  hear- 
ing," in  the  sense  intended  by  the  above 
statute.  It  was  made  after  the  hearing 
was  completed,  and  after  a  long  argument 
upon  the  testimony,  and  was  clearly  with- 
in the  meaning  of  the  last  clause  of  the 
above-quoted  section.  We  think  that  excep- 
tion to  said  decision  was  taken  in  due  time, 
and  is  properly  before  this  court 

[17]  We  think  the  court  below  was  clear- 
ly in  error  in  giving  decision  for  the  de- 
fendants,' under  the  circumstances  of  this 
case.  As  we  have  shown,  the  plaintiffs  of- 
fered a  great  deal  of  testimony  material  to 
the  adequate  determination  of  the  rights  of 
the  parties,  which  was  erroneously  exclud- 
ed. The  rulings  of  the  court  with  regard 
to  the  effect  of  the  deeds  and  other  evidence 
offered  were  confusing,  uncertain,  and  in 
many  respects  erroneous,  and  were  certainly 
misleading  to  plaintiffs'  counsel,  and  seem, 
at  times,  to  have  led  the  plaintiffs'  counsel 
to  believe  that,  in  tbe  opinion  of  the  court, 
he  had  made  out  a  prima  facie  case,  and 
did  not  need  to  offer  further  testimony.  It 
Is  suflSclent  to  say  here  that.  Inasmuch  as 
the  case  bad  not  been  fally  tried,  owing  to 
misrulings  and  Improper  exclusion  of  testi- 
mony, the  giving  of  a  decision  for  the  de- 
fendants was  premature,  and  unwarranted 
by  the  state  of  the  evidence.     Tbe  excep- 
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tions  to  the  decision  are  therefore  sustained. 
All  of  the  plalntifFs'  exceptions  are  sus- 
tained, and  the  case  is  remitted  to  the  su- 
perior court,  with  direction  to  grant  a  new 
trlaL 

(S3  R.  I.  31») 

UNDERWOOD  et  al.  v.  OI/D  COLONY  ST. 
RY.  CO. 

(Supreme  Court  of  Rhode  Island.    July  15, 
1911.) 

1.  Stbkbt  Railroads  (S  85*)— Pbbsows  Oboss- 
IKG  Tbaok— Rights. 

One  driving  across  a  street  railway  track 
has  the  right  of  way  if,  proceeding  at  reasonable 
speed,  he  reaches  the  crossing  in  time  to  safely 
go  upon  the  track  in  advance  of  an  approaching 
car;  the  latter  being  sufficiently  distant  to  be 
checked,  and,  if  needf  be,  stopped  before  reach- 
ing him. 

[BH.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {§  193,  195 ;  Dec.  Dig.  {  85.  •] 

2.  Stbeet  Railroads  (§  98*)— Pkbsons  Cross- 
ing Track— Contributory  Negligence. 

If  the  circumstances  are  such  that  one  may 
cross  a  street  ear  track  without  negligence  if  he 
looks,  crossing  is  not  contributory  negligence 
because  he  fails  to  look. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  208;  Dec.  Dig.  i  98.*] 

3.  Street  Railroads  (|  86*)— Pbivatb  Gboss- 
ings— Right  of  Wat. 

The  right  of  way  of  one  driving  across  a 
street  car  track  is  the  same,  whether  at  a  pub- 
lic or  private  crossing. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  SS  ]93,  195;  Dec  Dig.  g  85.*] 

4.  Street  Railroads  (i  103*)— (Jbossimq  Ac- 
cidents— Last  Clear  Chance. 

In  an  action  against  a  street  railway  com- 
pany for  death  in  a  crossing  accident,  it  was 
proper  to  instruct  that,  though  decedent  drove 
uj)on  a  track  without  looking  and  listening  for 
an  approaching  car,  if  the  motorman  knew  that 
decedent  was  oblivious  of  the  car's  approach, 
and  that  unless  the  speed  of  the  car  was  cheek- 
ed decedent  would  be  injured,  it  was  his  doty, 
after  discovering  decedent's  peril,  to  avoid  the 
accident  if  he  could  reasonably  do  so,  and  that 
failure  to  do  that  would  become  the  proximate 
cause  of  the  injury,  permitting  recovery  not- 
withstanding decedent's  contributory  negligence. 
[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  219;  Dec.  Dig.  §  103.*) 

5.  Trial  (§  191*)  — Instbochons  — Assump- 
'    tion  of  Facts. 

In  an  action  for  negligent  death,  instruc- 
tions assnminj^  that  decedent  was  guilty  of  con- 
tributory negligence  were  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i$  42(M31;   Dec.  Dig.  §  191.*] 

6.  Street  Railroads  (§  118*)— Cbosbino  Ac- 
cidents— Instructions. 

An  instruction  that,  whether  the  gong  on 
the  car  was  ning  before  the  moment  when  dece- 
dent drove  upon  the  track  was  immaterial,  as 
it  was  as  much  his  duty  to  look  and  listen  for 
an  approaching  car  as  it  was  the  motonnan's 
duty  to  give  him  warning  of  its  approach,  was 
properly  refused  as  precluding  consideration  of 
any  negligmce  of  the  motorman  in  failing  to 
warn  decedent  before  he  reached  the  track, 
though  the  car  could  not  have  been  stopped  be- 
fore reaching  the  crossing. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  2.'>8-269;   Dec.  Dig.  §  118. »] 


7.  Street  Railroads  (J  103*)  —  Persons 
Crossing  Track— Contbibutokt  Negli- 
gence—Durf  OP  MOTORUAN. 

It  was  not  essential  to  a  street  railway 
company's  liability  for  death  of  one  struck  at  a 
highway  crossing  that  the  motorman  was  wan- 
tonly reckless,  though  decedent  was  guilty  _  of 
contributory  negligence;  the  motorman  being 
required  to  use  ordinary  care  after  discovering 
decedent's  peril. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig,  |  219;   Dec.  Dig.  |  108.*] 

8.  Trial  (J  260*)— Instructions— Refusal- 
Matter  Covered. 

An  instruction  covered  by  the  general 
charge  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  651-659;    Dec.  Dig.  J  260.*] 

9.  Street  Railroads  (S  118*)— Crossing  Ac- 
cidents— Instructions. 

In  an  action  against  a  street  railway  cop- 
pany  for  death  in  a  crossing  accident,  an  in- 
struction not  to  find  against  the  company,  un- 
less a  verdict  would  have  been  found  against 
the  motorman  had  suit  been  brought  against 
him,  was  properly  refused ;  the  motorman  s 
legal  liability  not  appearing. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Ont.  Dig.  S§  258-269;  Dec  Dig.  i  118.*] 

10.  Appeal  and  HJrbob  (S  1015*)- Review- 
New  Trial. 

In  reviewing  an  exception  to  a  decision  de- 
nying a  new  trial,  the  trial  justice's  determina- 
tion should  be  given  great  weight. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  3860-3876;  Dec.  Dig.  t 
1015.*] 

11.  Street  Railroads  (|  114*)— Cbossino  Ac- 
cidents—Evidence— Sufficiency. 

In  an  action  against  a  street  railway  com- 
pany for  death  in  a  crossing  accident,  evidence 
held  sufficient  to  show  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i$  239-250;  Dec.  Dig.  S  114.*] 

12.  Death  (J  86*)  — Damages- Income  from 
Investment 

In  an  action  for  death,  there  can  be  no  re- 
covery for  loss  of  future  income  from  invested 
capital  when  such  income  is  disconnected  from 
decedent's  exertions. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §S  108-119;   Dec.  Dig.  {  86.*] 

13.  Death  (S  99*)— Damages— Excessivenbss. 

$5,000  was  not  excessive  recovery  against 
a  street  railway  company  for  negligent  death  of 
a  man  85  years  old. 

[Bd  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §1  125-130;    Dec.  Dig.  i  99.*] 

Blodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Newport 
County;  George  T.  Brown,  Judge. 

Action  by  Elizabeth  E.  Underwood  and 
another,  executrix,  against  the  Old  Colony 
Street  Railway  Company.  Verdict  for  plain- 
tiffs, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

See,  also,  31  R.  L  253,  76  Atl.  766. 

Harvey  A.  feaker  and  Waterman,  Curran 
&  Hunt,  for  plaintiffs.  Gardner,  Plrce  & 
Thornley  (William  W.  Moss  and  Charles  R. 
Haslam,  of  counsel),  for  defendant 

SWEETLAND,  J.  This  is  an  action  of 
trespass  on  the  case  for  negligence  brought 


•For  otli«r  cases  see  same  topic  and  section  NUMBBSR  in  Doc.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexas 
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by  the  execntrlx  of  the  will  of  WUlIam  Bail- 
ey, late  of  the  town  of  Middletown,  deceas- 
ed, against  the  Old  Colony  Street  Railway 
Company,  to  recover  damages  for  the  death 
of  the  testator,  which  they  allege  to  have 
been  caased  by  the  negligence  of  the  defend- 
ant without  negligence  on  his  part  contrlb- 
ntlng  thereto.  The  case  was  tried  In  the 
Boperlor  court  before  Mr.  Justice  Brown  and 
a  jury,  and  resulted  tn  a  verdict  for  the 
plaintiff  for  $5,000.  The  case  is  before  us 
upon  exceptions  to  certain  rulings  of  said 
justice  upon  the  admission  and  exclusion  of 
testimony,  to  certain  portions  of  the  charge 
of  the  Justice,  to  the  refusal  of  the  justice 
to  give  certain  InstructionB  to  the  jury  as 
requested  by  the  defendant,  and  to  the  de- 
cision of  the  justice  denying  the  defendant's 
motion  for  a  new  trial. 

It  is  admitted  that  the  buggy  of  Mr.  Bail- 
ey, driven  by  him,  was  run  into  by  one  of 
the  defendant's  cars,  as  he  was  crossing  its 
track,  upon  the  highway,  at  the  location  of 
a  driveway  Into  the  grounds  of  the  residence 
of  Mr.  Bailey  In  said  town  of  Middletown. 
At  this  point  the  highway  runs  about  north 
and  south.  The  residence  of  Mr.  Bailey  was 
to  the  east  of  the  highway.  The  track  of 
the  defendant  Is  on  the  extreme  easterly  side 
of  the  highway.  Parallel  and  a  few  feet  to 
the  west  of  the  defendant's  track  Is  that  of 
another  street  railway  conipany.  The  part 
of  the  highway  usually  traveled  by  wagons 
and  horses  lies  to  the  west  of  both  tracks. 
Four  hundred  and  eighteen  feet  north  of 
said  driveway  is  the  southerly  end  of  a  curve 
In  the  defendant's  track.  This  curve  Is  355 
feet  long.  Before  Mr.  Bailey  turned  to  go 
Into  the  driveway,  he  was  proceeding  south 
upon  the  part  of  the  highway  to  the  west  of 
both  street  railway  trades.  The  car  which 
struck  the  buggy  was  also  going  south. 
When  Mr.  Bailey  first  indicated  that  he  was 
going  to  cross  the  defendant's  track,  by  tam- 
ing to  crosd  diagonally  the  track  of  the  other 
railway  company,  the  distance  of  the  car 
from  the  buggy  was  estimated  by  different 
witnesses  to  the  accident  at  various  flguresr 
from  500  feet,  as  testified  to  by  one  of  the 
plaintiff's  witnesses,  to  about  60  or  75  feet, 
as  testified  to  by  the  conductor  and  motor- 
man  of  the  car.  It,  however,  appeared  that 
at  a  former  trial  of  the  case,  held  about  nine 
months  after  the  accident,  the  motorman  had 
testified  positively  that  he  saw  the  buggy 
at  the  driveway  when  the  car  was  about  400 
feet  away.  When  the  car  came  out  of  the 
curve,  and  before  the  motorman  tried  to 
check  the  speed  of  the  car,  it  was  going  at 
the  rate  of  15  or  20  miles  an  hour.  The  air 
brake  upon  the  car  was  out  of  order  and 
could  not  be  used,  which  fact  was  known 
to  the  motorman.  It  took  longer  to  stop  the 
car  with  the  hand  than  with  the  air  brake. 
The  left  hind  wheel  of  the  buggy  was  struck 
by  the  overhang  of  the  car  just  as  said  wheel 
had  gone  over  the  east  rail  of  the  defend- 
ant's tradu  ,The  buggy  was  carried  by  the 


ear  about  70  feet  south  of  the  driveway  be- 
fore the  car  was  stopped.  Mr.  Bailey  was 
thrown  from  the  buggy  and  Injured.  E^om 
the  effects  of  these  injuries  he  died  15  days 
later.  He  was  85  years  old  at  the  time  of 
his  death.  The  top  of  said  buggy  was  up 
and  the  sides  were  closed.  It  is  apparent 
from  the  testimony  that  Mr.  Ball«y  did  not 
look  In  the  direction  of  the  approaching  car 
before  he  drove  upon  the  track ;  that  he  did 
not  look  up  the  track  while  he  was  crossing 
it;  that  he  did  not  urge  forward  his  horse 
while  on  the  track;  and  that  he  apparently 
was  Ignorant  of  the  approach  of  the  car. 

We  find  no  merit  In  the  exceptions  of  the 
defendant  taken  to  the  rulings  of  the  justice 
admitting  and  excluding  testimony. 

[1]  The  following  instruction  was  given  to 
the  jury  and  excepted  to  by  the  defendant: 
"The  deceased  would  have  the  right  of  way, 
if,  proceeding  at  a  rate  of  speed,  which  un- 
der the  circumstances  of  the  time  and  lo- 
cality was  reasonable,  he  reached  the  point 
of  croflBing  in  time  to  safely  go  upon  the 
track  in  advance  of  the  approaching  car; 
the  latter  being  sufficiently  distant  to  be 
checked  and,  if  need  be,  stopped  before  It 
should  reach  him." 

There  is  no  merit  in  this  exception.  The 
instruction  is  a  correct  statement  of  the  rule 
in  this  state  as  to  the  right  of  way  of  a 
driver  who  desires  to  cross  the  track  of  a 
street  railway.  It  Is  unconnected  with  the 
rule  that,  before  a  driver  attempts  to  cross 
an  electric  car  track,  he  shall  look  and  listen 
for  an  approaching  car. 

[2]  Ordinary  care  for  one's  safety  dictates 
that  before  entering  upon  a  place  of  danger 
a  person  shall  exercise  his  senses.  But,  If 
the  circumstances  are  such  that  one  may 
cross  without  negligence  if  he  looks,  crossing 
does  not  become  a.  negligent  act,  constituting 
contributory  negligence,  because  he  fails  to 
look  before  he  starts. 

The  case  of  Beerman  v.  Union  R.  R.  Co., 
24  R.  I.  275,  62  Atl.  1000,  where  the  rule 
of  the  right  of  way,  embodied  in  the  instruc- 
tion of  Mr.  Justice  Brown  to  the  jury.  Is 
enunciated,  also  states  as  the  duty  of  a 
driver  about  to  cross  a  street  railway  track 
that  he  shall  look  both  ways  Immediately 
before  crossing  the  track.  In  the  facts  of 
that  case  it  clearly  appeared  that  the  plain- 
tiff did  not  have  the  right  of  way  and  should 
not  have  attempted  to  cross,  that  if  he  had 
looked  both  ways  he  would  have  seen  his 
danger,  and  that  his  negligence  in  failing 
to  look  was  the  proximate  cause  of  his  In- 
jury. We  do  not  consider  the  effect  of  the 
Beerman  Case  to  be  that  the  right  of  way 
which  a  driver  may  have  under  the  first 
rule  is  taken  away  because  he  has  failed  to 
look  and  see  that  he  has  it  The  case  of 
Price  v.  Rhode  Island  Co.,  28  R.  I.  220,  66 
Aa.  200,  126  Am.  St  Rep.  736,  holds  that: 
"The  obligation  to  look  and  listen  when  ap- 
proaching a  track  upon  which  cars  are  run 
is  so  well  established  as  the  duty  of  a  pru- 
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dent  person  tbat  a  n^lect  of  It  must  be  held 
to  be  negligence  In  law."  By  this  statement 
It  was  not  Intended  to  declare  that  a  lack 
of  prudence  shadl  be  charged  against  a  plain- 
tiff If  It  does  not  at  all  contribute  to  the  lH' 
Jury  complained  of.  If  one  Is  held  to  have 
seen,  an  obvious  danger  whether.  In  fact  he 
has  .3een  it  or  not,  In  like  manner  one's  ac- 
tion should  be  held  to  be  without  negligence 
when  in  the  circumstances  It  is  Justified,  al- 
though those  circumstances  were  not  investi- 
gated with  the  care  that  prudent  men  ordi- 
narily employ.  If  one  has  the  right  of  way, 
in  the  absence  of  some  special  circumstanc«> 
which  would  indicate  to  a  prudent  man  that 
he  should  not  exercise  it,  he  may  do  so  with- 
out negUgenc& 

In  the  case  at  bar  there  was  testimony 
before  the  Jury  which  would  warrant  them  in 
finding  that,  In  accordance  with  the  rule  stat- 
ed in  the  Beerman  Case  and  In  the  Instruc- 
tions of  Mr.  Justice  Brown,  the  deceased 
might  prudently  go  upon  the  track  for  the 
purpose  of  crossing  to  his  driveway.  The 
fact  that  he  did  not  look  before  he  started 
to  cross  would  not  take  away  the  right.  We 
do  not  intend  by  this  that,  if  the  driver  has 
the  right  of  way,  he  is  not  required  to  ex- 
ercise reasonable  care  for  his  own  safety 
while  in  the  act  of  crossing,  but  that  his 
right  of  way  is  not  dependent  apon  the  fact 
that  the  driver  looked  op  and  down  the 
track'  Immediately  before  going  upon  it 

[3]  The  defendant  contends  that  the  rule 
contained  in  the  Instruction  of  the  Justice 
has  no  application  to  the  situation  In  this 
case,  as  the  deceased  was  crossing  to  a  pri- 
vate driveway  and  not  at  an  Intersecting 
street  or  road.  Such  distinction  cannot  prop- 
erly be  drawn.  The  motorman  was  bound 
to  know  of  the  existence  of  this  driveway 
from  the  part  of  the  highway  usually  trav- 
eled across  the  defendant's  track  up  to  Mr. 
Bailey's  premises.  There  was  the  same  right 
In  Mr.  Bailey  to  cross  as  at  an  intersecting 
street  or  road,  and  the  same  rule  as  to  pre- 
cedence between  Mr.  Bailey  and  the  car  is 
applicable  to  this  situation. 

[4]  The  defendant  excepted  to  the  follow- 
ing Instruction  of  the  Justice  to  the  Jury: 
"But  if  he  failed  to  look  and  listen  for  an 
approaching  car,  and  did  drive  upon  the 
track,  and  the  approaching  car  was  at  sucb 
a  distance  from  him  when  he  drove  upon 
the  track,  and  the  motorman  at  that  time 
observed  and  knew  that  the  man  was  driv- 
ing upon  the  crossing  oblivious  of  the  fact 
that  the  car  was  approaching  and  that  un- 
less be  checked  the  speed  of  his  car  the  de- 
ceased would  be  Injured,  It  was  his  duty, 
after  he  discovered  that  the  deceased  was  in 
a  perilous  position  and  would  be  injured  un- 
less he  took  some  measures  to  check  the 
speed  of  the  car,  to  take  those  measures  if 
he  could  reasonably  do  so  and  avert  the  ac- 
cident, and.  If  he  failed  to  do  that,  In  that 
case  the  negligence  of  the  motorman  In  fall- 
ing to  prevent  the  accident^  after  he  observ- 


ed the  peril  In  which  the  deceased  was  plac- 
ed, would  become  the  proximate  cause  of  the 
injury,  and  his  previous  negligence,  which 
he  was  guilty  of  before  that  time,  would  not 
be  a  contributing  cause,  and  in  that  event 
the  plaintiffs  would  not  be  precluded  from 
recovering  by  reason  of  such  previous  neg-' 
ligenc6." 

The  justice  had  already  instructed  the  jury 
very  favorably  for  the  defendant  as  to  the 
duty  of  the  deceased  to  look  and  listen  be- 
fore driving  upon  the  track.  This  Instruc- 
tion, to  which  exception  is  taken,  deals  witb 
the  situation  of  a  person  going  upon  a  street 
railway  track  without  a  right  of  way,  or 
who  may  not  prudently  avail  himself  of  his 
right  of  way  or  who  negligently,  for  any 
other  reason,  goes  upon  the  track.  The  de- 
fendant claims  that  this  instruction  was  mis- 
leading; that  it  was  not  a  correct  statement 
of  the  doctrine  of  the  "last  clear  chance"; 
that  It  did  not  clearly  impress  upon  the 
minds  of  the  Jury  that  that  doctrine  has  no 
application  unless  after  the  last  moment, 
when  the  exercise  of  due  care  on  the  plain- 
tiff's part  would  have  prevented  the  accident, 
there  was  still  a  clearly  defined  interval  of 
time  during  which  the  exercise  of  ordinary, 
reasonable  care  on  the  defendant's  part 
would  have  prevented  It,  and  during  which 
the  defendant  was  negligent  If  the  defend- 
ant means  by  this  exertion  that  in  case  the 
deceased  was  guUty  of  negligence  in  driving 
upon  Its  track,  and  while  on  the  track  was 
still  careless  in  failing  to  look  towards  the 
approaching  car,  although  the  motorman  saw 
him  in  his  place  of  danger  and  saw  that  the 
deceased  was  Ignorant  of  that  danger  and 
was  taking  no  steps  on  his  part  td  avoid  It, 
and  the  motorman  also  knew  that,  unless 
some  measures  were  taken  to  check  the  speed 
of  the  car,  the  deceased  would  be  Injured, 
yet  It  was  not  the  motorman's  duty  to  check 
the  speed  of  the  car  because  the  deceased 
was  still  careless,  we  say  that  Such  is  not 
the  law  of  this  state.  In  such  circumstances 
the  rule  stated  in  the  instruction  of  the  Jus- 
tice to  the  Jury  Is  correct;  It  would  be  the 
motorman's  duty  to  take  such  measures  as 
he  reasonably  could  to  check  the  speed  ot 
the  car  and  to  avert  the  accident  If  he 
failed  In  that  duty,  such  failure  would  be- 
come the  proximate  and  eflSclent  cause  of  the 
Injury,  and  the  defendant  would  be  liable. 
The  defendant  contends  that,  If  the  neglect 
of  the  deceased  to  look  towards  the  approach- 
ing car  continued  up  to  the  time  of  the  ac- 
cident, then  the  plaintiff  cannot  recover  be- 
cause to  permit  recovery  the  last  clear  ohance 
of  the  defendant's  motorman  to  avert  the  ac- 
cident must  be  subsequent  to  the  time  that 
the  negligence  of  the  deceased  ceased  to  op- 
erate. In  some  cases  perhaps  that  contention 
may  be  warranted,  as  was  stated  by  tbe 
court  In  Bruggeman  v.  Illinois  Central  R. 
R.  Co.  (Iowa)  123  N.  W.  1007;  but  in  the 
circumstances  of  this  case  the  failure  of  the 
deceased  to  look,  continuing  up  to  the  time 
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of  the  Impact  of  the  car  with  his  bnggy,  does 
not  relieve  the  defendant  from  liability  if 
Its  motorman  neglected  to  make  reasonable 
efforts  to  stop  the  car  when  he  saw  the  dan- 
gerous Bltnatlon  of  the  deceased. 

[S]  The  defendant  excepted  to  the  refusal 
of  the  Justice  presiding  to  instruct  the  Jury 
in  accordance  with  sereral  requests  made  by 
it  There  was  no  error  in  the  refusal  of 
the  Justice  as. to  the  instructions,  numbered 
4,  S,  6,  and  8.  Each  of  these  requested  in- 
structions assumes  that  the  testimony  clearly 
shows  the  deceased  to  have  been  guUty  of 
negligence  in  driving  upon  the  defendant's 
track. 

[|]  The  seventh  request  to  charge  refused 
by  the  Justice  is  as  follows:-  "Xou  are  In- 
structed that  whether  the  gong  on  the  de- 
fendant's car  was  rnng  previous  to  the  mo- 
ment when  the  deceased  drove  upon  its  track 
is  Immaterial  in  this  case,  as  it  was  as  much 
bis  duty  to  look  and  listen  for  an  approach- 
ing car  at  that  moment  as  it  was  the  duty 
of  the  defendant's  motorman  to  give  him 
warning  of  Its  approach."  This  requested 
Instruction  was  properly  refused.  Whether 
or  not  the  motorman  gave  warning  that  a 
car  was  approaching  was  a  material  matter, 
bearing  upon  the  question  of  the  motorman's 
care  or  negligence.  It  might  become  the  de- 
termining factor  In  the  case  in  certain  pos- 
sible findings  upon  the  facts.  If  the  deceased 
was  approaching  the  track  and  about  to  go 
upon  it  at  a  time  when  the  car  was  so  close 
to  the  horse  and  baggy  of  the  deceased  that 
the  motorman  by  the  exercise  of  ordinary, 
reasonable  care  could  not  stop  the  car  before 
it  reached  and  struck  the  said  horse  or  bag- 
gy, and  It  was  doubtful  whether  the  deceased' 
knew  that  the  car  was  approaching.  It  would 
be  negligence  on  the  motorman's  part  to  not 
give  warning  of  its  approach.  If  the  Jury 
should  find  that  by  such  warning  the  de- 
ceased would  have  been  notified  of  the  dan- 
ger of  going  upon  the  track  and  could  have 
kept  off,  the  motorman's  negligence  in  failing 
to  give  the  warning  would  be  the  proximate 
canse  of  the  injury. 

'  The  requested  Instruction  numbered  9  was 
properly  refused.  It  assumes  as  an  estab- 
lished fact  that  "all  the  evidence  shows  that 
tile  deceased  drove  upon  the  track  of  the  de- 
fendant not  far  in  advance  of  the  defendant's 
car." 

[71  The  tenth  request  to  charge  was  prop- 
erly refused.  Its  essential  proposition  is 
that,  if  the  deceased  was  not  vigilant  and 
careful  after  getting  upon  the  track,  the  ver- 
dict must  be  for  the  defendant  unless  Its 
motorman  was  wantonly  reckless  In  the  way 
he  operated  the  car  after  he  saw  the  deceased 
in  a  position  of  danger  upon  the  track.  This 
does  not  correctly  state  tne  law.  If  the  Jury 
should  find  that  in  such  circumstances  the 
motorman  did  not  exercise  ordinary  reason- 
able care  after  he  knew  of  the  peril  of  the 
deceased,   and  that  such  care  would  have 


averted  the  accident,  the  plaintiff  can  re- 
cover even  though  the  action  of  the  motor- 
man  did  not  amount  to  wanton  recklessness. 

[II  The  requested  Instruction  numbered  16 
was  properly  refused.  So  far  as  the  meaning 
of  this  request  is  clear,  it  had  already  bpen 
covered  In  the  general  charge  of  the  court. 

[fl]  There  was  no  error  in  the  refusol  of 
the  request  numbered  18.  If  it  is  intended 
&B  an  Instruction  to  treat  the  case  w'thout 
prejudice,  the  Justice  had  already  fully  in- 
etruLted  the  Jury  upon  tliat  point  Also  the 
Jury  were  not  in  a  position  to  apply  that  part 
of  the  request  that  reads:  "And  you  should 
not  find  a  verdict  against  the  defendant  un- 
less you  would  have  found  a  verdict  against 
the  motorman,  if  the  case  had  been  brought 
against  him" — for  the  Jury  had  received  no 
instruction  as  to  the  law  governing  the  mo- 
torman's legal  liability  under  the  circum- 
stances of  the  case,  and  such  instructions 
would  not  have  been  pertinent  to  the  case  on 
trial. 

The  Justice  presiding  also  refused  certain 
requested  instructions  in  regard  to  damages. 
We  find  no  error  In  such  refusal. 

[10]  The  defendant  excepted  to  the  decision 
of  the  Justice  presiding  denying  the  defend- 
ant's motion  for  a  new  trial.  The  determina- 
tion of  the  Justice  upon  that  matter  should 
be  given  great  weight 

[11}  We  have  examined  the.  transcript  and 
fully  agree  with  the  Justice  that  the  verdict 
of  the  Jury  as  to  the  liability  of  the  defend- 
ant was  warranted  by  the  testimony.  The 
defendant  has  urged  very  strongly  to  the 
court  that  the  amount  of  damages  awarded 
by  the  Jury  was  excessive. 

[in  The  plaintiff  contends  that  in  this  ac- 
tion given  by  the  statute  for  th^  recovery  of 
damages  for  death  by  wrongful  act  the  meas- 
ore  of  damages  is  the  estimated  net  income 
of  the  decedent  during  the  period  of  his  ex- 
pectancy of  life  less  the  personal  expenses  of 
the  decedent  during  the  same  period;  that 
in  estimating  his  net  income  no  distinction 
is  to  be  made  between  income  arising  solely 
from  the  Investment  of  capital,  and  income 
the  result  of  his  physical  and  mental  exer- 
tion including  sncb  part  of  tlie  income  arising 
from  Invested  capital  as  was  due  to  his  skill- 
ful employment  of  that  capital.  That  la  not 
the  rule  in  this  state.  There  can  be  no  re- 
covery for  loss  of  tnture  income  of  Invested 
capital  when  such  income  Is  disconnected 
with  the  exertions  of  the  deceased,  nor  for 
any  Income  from  invested  capital  beyond  that 
portion  of  said  income  which  can  be  found  to 
be  the  result  of  such  exertions.  In  McCabe 
V.  Xarragansett  Electric  lighting  Co.,  27  R. 
I.  272,  61  AQ.  667,  the  court  said:  "In  case 
of  death,  the  action  should  be  considered  as 
though  it  were  brought  In  behalf  of  the  es- 
tate of  the  decedmt  for  the  damage  to  that 
estate  caused  by  the  death  In  question." 

The  Justice  presiding  at  the  trial  did  not 
charge  the  Jury  In  accordance  with  this  claim 
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of  the  plaintiff,  but  very  fully  and  correctly 
Instructed  the  jury.  A  portion  of  Iila  Instruc- 
tions In  regard  to  damages  Is  as  follows: 

"Tou  are  instructed  that  In  this  case  you 
cannot  award  any  exemplary  or  punitive 
damages  or  any  damages  by  way  of  solace  for 
wounded  feelings  on  the  part  of  the  daughters 
of  the  deceased  or  for  the  bereavement  suffer- 
ed by  them  or  for  the  pain  and  suffering  uf 
the  deceased  or  for  the  loss  of  his  society  by 
them;  but  that  the  measure  of  damages,  If 
you  find  a  verdict  for  the  plaintiffs,  Is  simply 
the  pecuniary  or  money  loss  to  his  estate  sus- 
tained in  consequence  of  his  death,  which  pe- 
cuniary loss  and  the  amount  thereof  must  be 
found  by  yon  from  facts  in  evidence  in  the 
case  and  not  by  guesswork. 

"You  are  Instructed  that  the  pecuniary  loss 
by  reason  of  the  death  of  the  deceased  Is 
the  present  value  of  the  net  remainder  left 
after  deducting  his  personal  expenses  from 
the  estimated  income  which  he  would  prob- 
ably have  earned  by  his  own  exertions  during 
the  time  that  he  would  probably  have  lived 
if  it  had  not  been  for  the  accident  Involved 
In  this  case,  including  in  such  exertions  not 
only  physical  labor,  but  also  mental  exertions 
in  the  management  and  control  of  the  busi- 
ness carried  on  by  him.  Such  income  would 
not  be  his  entire  income,  but  to  compute  it 
there  must  be  deducted  from  his  entire  in- 
come a  fair  amount  for  Interest  upon  his 
capital  Invested  by  him  in  such  business,  con- 
sisting of  the  land,  buildings,  money,  and 
personal  property  used  by  him  in  such  busi- 
ness being  such  amount  as  such  capital  would 
naturally  be  expected  to  yield  apart  from 
his  personal  exertions,  and  In  estimating  this 
the  fair  rental  value  of  his  property  for  farm- 
ing purposes  should  be  taken  into  considera- 
tion. 

"You  are  farther  Instructed  that,  in  ascer- 
taining the  amount  to  be  deducted  for  his 
personal  expenses,  you  should  estimate  what 
the  deceased  would  have  to  lay  out  for  the 
rest  of  his  probable  life  to  support  himself 
according  to  his  station  in  life,  his  means 
and  personal  habits,  counting  in  not  only  his 
purely  personal  expenses,  as  for  medical  at- 
tendance, clothing,  tobacco,  and  the  like,  but 
also  his  fair  share  at  least  of  the  general  ex- 
I)en8e  of  maintaining  the  home  where  he 
lived  In  the  style  in  which  he  was  accustom- 
ed to  maintain  It,  including  in  such  general 
expense  food,  fuel,  wages  of  domestic  serv- 
ants, and  the  like,  and  also  including  a  rea- 
sonable amount  for  what  he  would  probably 
have  had  to  pay  as  rent  for  such  a  bouse  as 
the  one  he  lived  in  if  he  had  not  owned  It. 
After  deducting  the  amount  so  ascertained, 
you  should  reduce  the  net  remainder  to  its 
present  value.  • 

"Ton  are  Instructed  that,  in  estimating  the 
probable  duration  of  the  deceased's  life,  the 
time  that  be  would  probably  have  lived  ex- 
cept for  the  accident  involved  in  this  case, 


and  in  eetimattng  his  probable  future  earning 
capacity,  you  should  take  into  consideration 
the  condition  of  his  health  at  the  time  of 
the  accident,  his  lameness,  his  rheumatism, 
the  injuries  be  bad  previously  received,  his 
heart  trouble,  if  any,  and  the  hardening  of 
his  arteries,  and  also  the  possibility  or  prob- 
ability that  at  his  age,  even  if  he  lived  for 
some  years,  be  might  soon  become  not  a  pro- 
ducer of  new  wealth  by  his  physical  and 
mental  exertions,  but  a  consumer  of  more 
wealth  than  he  would  produce  by  his  own  ef- 
forts, being  thus  a  financial  detriment  to  his 
estate  rather  than  a  benefit,  considering  him 
simply  as  a  producer  of  wealth,  as  you  must 
consider  him  for  the  pur^se  of  assessing 
damages  In  this  case." 

[13]  The  amount  of  damages  awarded  are 
somewhat  largeif  but,  from  a  consideration 
of  the  testimony,  we  cannot  say  that  they 
were  so  excessive  as  to  be  unwarranted  or 
to  indicate  that  the  jury  did  not  observe  the 
very  careful  instructions  of  Mr.  .Tustlce 
Brown. 

All  the  exceptions  of  the  defendant  are 
overruled,  and  the  case  is  remitted  to  the 
superior  court,  with  direction  to  rater  judg- 
ment upon  the  verdict. 

BL0IX3ETT,  J.,  dissents. 


(t3  R.  I.  289) 

CHOBANIAN  v.  WASHBUKN  WIRE  CO. 

(Supreme  Court  of  Rhode  Island.    July  14, 
1911.) 

1,  Master  and  Sebvant  (i  256*)— PJasoNAi, 
INJCBIES — Complaint. 

A  complaint  for  personal  injuries,  averring 
that  plaintiff  was  in  the  service  and  employ- 
ment of  defendant  as  a  common  laborer,  and 
at  the  request  of  the  defendant  was  engaged  in 
work  at  the  time  be  was  injured  in  a  certain 
foundry  room  owned  and  operated  by  defendant 
at  K,  and  in  the  course  ol  bis  employment,  at 
the  request  of  defendant  was  working  near  a 
certain  mold,  which  was  attached  to  an  over- 
head crane,  sufficiently  alleged  the  employment 
of  plaintiff  and  the  particular  work  in  which 
he  was  engaged. 

[Ed.  Note.— For  other  cases,  see  Master  aqd 
Servant,  Dea  Dig.  i  256.*] 

2.  Masteb  and  Servant  (|  258*)- Pebsonat. 
Injuries  —  Complaint  —  Alleoation  of 
Neolioence. 

A  declaration,  alleging  that  a  mold  near 
which  a  servant  was  working  fell  on  him,  and 
that  the  fall  was  caused  by  some  defect  of  the 
mold,  or  In  its  supports  or  connections,  of  which 
the  defendant  knew,  but  of  which  the  plaintUf 
had  no  knowledge,  and  therefore  could  not  par- 
ticularize, was  not  demurrable  for  failure  to  al- 
lege that  defendant  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tl  816-836;  Dee.  Dig.  i 
258.*1 

8.  Mabtkb  and  Servant  (|  258*)— Couplairt 

— ^Allegation  of  Neolioence. 

A  count  In  a  declaration,  alleging  that  the 
defective  condition  of  a  mold  near  which  plain- 
tiff was  working,  or  of  its  supports  or  connec- 
tions,  was  known  to  the  defendant,  or  might 
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have  become  Irnown  to  It  bat  for  want  of  rea- 
sonable care,  and  that  the  defect  was  caused 
and  occasioned  by  the  negligence  of  defendant, 
was  not  demurrable  for  not  showing  wherein 
defendant  was  negligent. 

[BM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  816-836;  Dec.  Dig.  | 
258.*] 

4.  Masteb  and  Sebtart  (|  258*)— Pebboitai. 

iRJXrBIES— AlXXOATION  OF  Nkouokncb. 
A  count  of  a  declaration  for  injuries  to  a 
servant  who  worjted  in  a  pit  in  a  foundry  room 
near  a  mold  which  tell  on  him  was  not  de- 
murrable for  failure  to  aver  defendant's  negli- 
gence, where  it  Alleged  that  defendant  negli- 
gently joined  a  brick  bottom  in  the  mold,  so 
that  it  was  liable  to  become  unfastened  from 
tiie  mold,  and  by  reason  thereof,  while  the  mold 
was  being  lowered,  to  cause  the  mold  to  fall. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  816-836;  Dec.  Dig.  i 
258..]  ^ 

6.  Masttb  Airo  SiBVAira  (|  258*)— Pcbsonai. 

IhJUBIES— AUJEOATION    Of  NEOUGKRCK. 

A  count  in  a  declaration  for  personal  In- 
'  juries  to  a  servant  working  in  a  pit  in  a  foun- 
dry room,  and  injured  by  a  mold  falling  on  him, 
which,  after  describing  the  place  where  plaintiff 
waa  em^oyed  and  the  appliances  used,  averred 
that  defendant  carelessly  and  negligently  per- 
mitted the  mold,  in  connection  with  which 
plaintiff  was  working,  to  be  dangerous  and 
perilous  to  his  safety,  in  that  the  crane,  used 
in  connection  with  said  mold,  was  improperly 
joined  to  the  mold  by  hoolcs,  which  were  liable 
to  l)ecome  prematurely  unfastened  from  the 
mold  and  permit  the  mold  to  fall  on  plaintiff, 
was  not  demurrable,  not  showing  Uiat  defend- 
ant was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  816-836;    Dec  Dig.  ( 

6l  Masteb  and  Sebtant  (J  258*)— ^Pebsonal 

INJUKIES— AI.I.EOATION  OF  NEOLIOERCB. 

In  an  action  for  personal  injuries  to  a 
servant  working  in  a  foundry  room,  injured  by 
a  mold  falling  on  him,  a  count  in  a  declaration, 
which  alleged  that  defendant's  negligence  con- 
sisted in  negligently  joining  the  crane  to  the 
mold  by  hooks,  whereby  the  mold  was  enabled 
to  become  prematurely  unfastened  from  the 
crane,  thus  drawing  the  supports  from  the  mold 
and  permitting  the  mold,  when  being  lowered, 
to  fall  over  and  so  strike  persons  working  about, 
was  not  demurrable  for  failure  to  allege  defend- 
ant's negligence. 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  816-836;  Dec  Dig.  I 
258.*] 

7.  Masteb  aitd  Sebvant  (S  260*)— Pebsonal 

INJUBIES— SDFTICIENOT    OF    ColfPLAINT. 

A  count  of  a  declaration  for  personal  in- 
juries, which  averred  that  plaintiff  waa  inex- 
perienced and  ignorant  of  the  danger,  and  not 
aware  of  the  dangerous  condition  of  the  mold  or 
the  i>erils  and  dangers  to  which  he  was  thereby ' 
exposed,  was  not  demurrable  on  the  ground  that 
the  danger  was  obvious. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Semtnt,  Cent  Dig.  H  844-848;  Dec  Dig.  i 
260.*] 

8.  PlXADina  (i  35*)— SUBPLUSAOE. 

In  an  action  for  personal  injuries,  an  al- 
lejgation  in  a  declaration  that  plaintiff  was  a 
foreigner,  an  Armenian,  was  properly  regard-' 
ed  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  76-80;  Dec.  Dig.  {  36.*] 


9.  Masteb  and  Sebvant  (J  260*)— Pebbow al 
Ikjubies  —  Declabation  —  Obvious  Dan- 

OEBS. 

A  count  in  a  declaration  for  personal  in- 
juries to  a  servant  which  averred  that  plaintiff 
was  Inexperienced  and  did  not  appreciate  the 
risks  and  dangers  of  the  hooks  coming  off  a 
mold  which  fell  on  Um,  nor  the  bricks  dropping 
out  of  the  mold,  nor  the  mold  falling  while  be- 
ing lowered,  and  that  the  place  in  which  be  was 
working  was  close  and  narrow  and  in  close 
proximity  to  a  wall,  so  that  it  would  be  impos- 
sible for  him  to  escape  from  being  struck  by  a 
mold  while  being  lowered,  was  not  demurrable 
as  showing  Uiat  the  danger  was  obvious. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  844-848;  Dec  Dig.  i 
260.*] 

10.  I/IMITATION  OF  ACTIONS  d  127*)— AlfEND- 
MKNT  OF  Pl-EADINOB— New  CaUBE  OF  AC- 
TION.' 

In  an  action  by  a  servant  for  personal  in- 
juries, an  amendment  by  adding  additional 
specifications  of  negligence,  such  as  that  im- 
proper books  were  used  in  lowering  a  mold 
which  injured  plaintiff,  and  specifying  in  what 
particulars  the  hooks  were  improper,  and  the 
employment  of  Incompetent  fellow  servants,  and 
the  defendant's  failure  to  properly  inspect  was 
not  a  statement  of  a  new  cause  of  action,  and 
might  be  made  more  than  two  years  after  the 
action  was  brought 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  f  647;  Dec.  Dig.  i  127.*] 

11.  Masteb  and  Sebtant  (i  267*)— Personai. 

iNJtJBIES— ADMISSIBILITT  OF  EVIDENCE. 

'Where  a  servant  injured  in  night  work, 
was  asked  whether  he  could  see  the  bottom  of 
the  mold  at  the  time  it  tipped  over  on  him, 
and  stated  that  he  could  not  it  was  not  error 
to  permit  him  to  be  asked  as  to  how  the  place 
was  lighted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  I  267.*] 

12.  Masteb  and  Sebvant  (|  267*)— Pessonal 
Injvbies  —  Aduisbibilitt  OF  Evidence— 
CusTOMABT  Appliances. 

In  an  action  by  a  servant  Injured  in  a  pit 
in  a  foundry  by  a  mold  lowered  by  a  crane.  It 
was  not  error  to  permit  a  witness  to  state  that 
stirrup  hooks  were  customarily  used  in  con- 
nection with  molds. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  |  267.*I 

13.  Evidence  (J  481*)— Opinion  Evidence— 
CnsTOMABT  Appliances— Safety. 

In  an  action  by  a  servant  injured  in  a  pit 
in  a  foundry  by  the  lowering  of  a  heavy  mold 
by  a  crane,  when  the  hooks  came  off  the  mold, 
permitting  it  to  fall,  it  was  not  error  to  permit 
a  witness  to  state  whether  or  not  a  bail  hook 
would  be  as  safe  for  handling  said  molds  as 
stirrup  hooks,  to  which  he  had  referred. 

[E!d.  Note.— For  other  cases,  see  E!vidence,- 
Cent  Dig.  H  2248-2254;  Dec  Dig.  {  481.*] 

14.  Tbial  d  194*)— iHSTBUcnoNB— Pboyihob 
or  JUBT. 

In  an  action  for  personal  injuries,  an  in- 
struction that  the  evidence  failed  to  show  that 
the  tipping  of  the  mold  In  question  was  caused 
either  wholly  or  in  part  by  the  breabing  of  the 
brick  bottom  before  the  mold  tipped,  and  that 
plaintiff  cannot  recover  on  the  counts  alleging 
such  breaking  as  the  negligence,  was  properly 
refused,  as  on  an  issue  which  it  was  the  prov- 
ince of  the  jury  to  decide.  , 

[BJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  439-441,  446-454;    Dec  Dig.  t  194.*) 
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15.  Trial  ({  193*)— Iwbtbtjctiows— PboVincb 

OF  JUBT. 

In  an  action  for  personal  injuries,  an  in- 
struction tliat  a  mold  of  the  apparent  weight  of 
ttie  mold  in  question  would  be  liable  to  injure 
any  one  on  whom  it  fell  must  have  been  evi- 
dent to  any  person  of  average  and  ordinary  in- 
telligence who  saw  it  in  operation,  and  that  it 
must  have  been  equally  ai>parent  that  the  prop- 
er way  to  avoid  injury,  in  case  of  the  falling 
or  tipping  over  of  the  mold,  was  to  step  out 
of  the  line  of  the  fall,  and  that  the  testimony 
showed  that  plaintiff  had  ample  space  in  which 
to  step  clear  of  the  mold,  and  showed  no  viola- 
tion of  a  duty  to  warn  or  instruct,  was  prop- 
erly denied,  as  dealing  with  evidence  on  which 
it  was  the  duty  of  the  jury  to  pass. 

[£}d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  43&-438;   Dec.  Dig.  i  193.*] 

16.  Teial  (I  143*)  —  Questions  fob  Jubt  — 
Conflicting  Evidence. 

Conflicting  evidence  is  in  the  province  of 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  342,  348;  Dec.  Dig.  §  143.*] 

17.  Master  and  Sebvant  (g  276*)— Pebsonal 

INJUBIES — SUFTIClIiNOY    OF   EVIDENCE. 

A  verdict  for  a  servant  injured  while  worlc- 
ing  in  a  pit  in  a  foundry  held  supported  by  the 
evidence. 

[E>d.  Note.-^For  other  ca^es,  see  Master  and 
Servant,  Dec.  Dig.  |  276.*] 

18.  Damages  (|  132*)— Pebsonai.  Imjubies— 
Excessive  Dauaoes. 

Where  a  robust  man,  earning  about  $14  a 
week,  had  bis  ri^ht  arm  injured,  so  as  to  ne- 
cessitate amputation,  and  suffered  great  pain  at 
the  time  and  long  after,  and  had  not  been  able 
to  work  since,  and  medical  testimony  showed 
that  he  had  suffered  a  severe  and  probably 
permanent  shock  to  his  nervous  system,  and 
would  probably  suffer  pain  for  the  rest  of  his 
life,  a  verdict  for  $11,016  was  not  excessive. 

IB!d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  it  372-^85;  Dec.  Dig.  i  132.*] 

Blodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  CoimtleB;  Elmer  J.  BAtb- 
bun,  Judge. 

Action  by  Obannes  Chobanlan  against  the 
Washburn  Wire  Company  for  personal  in- 
juries. Judgment  for  plaintiff,  and  defend- 
ant excepts.  Exceptions  overruled,  and  case 
remitted,  with  dlrectlona. 

Francis  I.  McCanna  and  Barney  Sc  Lee, 
for  plaintiff.  C.  M.  Van  Slyck  and  Freder- 
ick A.  Jones,  tor  defendant. 

JOHNSON,  J.  This  is  an  action  brought 
to  recover  damages,  as  appears  in  the  writ, 
dated  August  2,  A.  D.  1906,  and  returnable 
to  tbe  superior  court.  Providence  county, 
September  11,  A.  D.  1906,  for  personal  In- 
juries sustained  by  tbe  plaintiff  while  m 
tbe  employ  of  defendant  on  tbe  20tb  day 
of  April,  A.  D.  1905,  through  tbe  negligence 
of  said  defendant 

Tbe  plaintiff,  Obannes  Chobanfan,  was  In- 
jured about  2  a.  m.  on  tbe  20tb  day  of  April, 
A.  D.  1905,  ^t  tbe  plant  of  tbe  defendant. 
In  Pblllipsdale,  B.  I.,  wbere  be  was  employ- 
ed.   He  was  about  30  years  of  age  at  tbe 


time,  and  had  been  in  this  country  about 
three  years.  Plaintiff  entered  tbe  employ 
of  defendant  a  few  months  after  be  came 
to  this  country,  as  a  yardman,  and,  after 
working  for  said  defendant  about  seven  or 
eight  months,  left  to  take  a  posltlo.i  else- 
where. After  being  away  about  a  year,  he 
returned  to  work  for  tbe  defendant,  and 
was  in  Its  employ  about  a  year  wbea.  be 
received  tbe  injuries  herein  referred  to. 

At  tbe  time  be  was  injured,  be  was  work- 
ing in  a  pit,  in  what  is  called  the  "open 
hearth"  room,  in  defendant's  steel  plant, 
and  was  inexperienced  in  that  kind  of  work. 
This  Is  a  long,  large,  rectangular-shaped 
building  with  earthen  floors,  and  contains 
two  earthen  pits  in  which  cast-iron  ingot 
molds  are  set  to  receive  pourings  of  steel 
from  tbe  furnaces,  which  are  located  Just 
south  of  and  above  the  pits.  These  two  pits 
are  known  as  pit  No.  1  and  pit  No.  2.  Tbe 
plaintiff  was  Injured  while  at  work  in  pit 
No.  2. 

In  the  bottom  of  the  pit,  resting  npon  the 
dirt,  were  round  iron  plates,  upon  which 
the  molds  were  set  when  lowered  into  the 
pit  for  tlie  pouring.  There  were  four  plates 
in  a  row,  extending  wldtbwlse.  of  tbe  pit 
The  molds  used  were  about  five  feet  in 
height,  and  weighed  about  1,990  pounds 
each.  The  mold  in  its  construction  tapered 
from  top  to  bottom;  the  top  being  larger 
than  the  bottom.  When  set  on  tbe  plate  in 
tbe  pit,  it  rested  upon  its  smaller  end;  tbe 
upper  end  coming  slightly  above  tbe  top 
of  tbe  pit  Each  mold  bad  t^o  trunnions 
on  opposite  sides,  located  about  one-third 
the  way  down  from  the  top.  When  the 
steel  was  ready  for  a  pouring,  the  bottom, 
or  smaller  end,  of  tbe  mold  was  closed  by 
inserting  a  sort  of  square-shaped  day  brick 
into  it,  and  wedging  it  in,  if  too  small,  with 
wooden  wedges,  which  were  put  in  between 
the  mold  and  tbe  brick. 

About  35  feet  above  the  pit  was  located 
a  traveling  crane,  from  which,  by  means 
of  chains  or  falls,  two  hooks  were  suspend- 
ed. The  crane  operator,  whose  name  was 
August  Johnson,  was  located  in  the  crane 
basket,  which  was  connected  with  the  trav- 
eling part  of  the  crane.  Tbete  hooks,  which 
were  made  by,  tbe  defendant  in  its  black- 
smith shop,  were  open  hooks,  and  grasped 
the  mold  by  tbe  trunnions  and  swung  it 
into  the  air  and  over  into  the  pit,  where 
it  was  to  be  set 

The  pit  gang  consisted  of  five  men.  The 
names  of  these  men  were  Charles  J.  John- 
son, the  subforeman,  Victor  Benson,  Gus- 
tavo Anderson,  Harry  Lieary,  and  Obannes 
Chobanlan.  Tliis  was  the  usual  number 
that  comprised  the  pit  gang,  and  each  man 
received  the  same  amount  of  pay.  Two  men 
who  had  worked  In  the  pit  gang  had  left 
shortly  before  Chobanlan  was  injured,  and 
Leary  and  Chobanlan,  who  theretofore  had 
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beoi  working  outside  as  yardmen,  were  sent 
In  to  take  their  places,  In  order  to  bring 
the  pit  gang  up  to  the  regular  number  of 
five.  The  work  of  these  men  was  to  set 
molds,  put  bottoms  In  molds,  clean  the  pit, 
and  work  of  that  character,  and  each  man 
took  his  turn. 

Plaintiff  was  In  the  pit,  setting  ingot 
molds  preparatory  to  the  pouring,  when  In- 
jured. The  ,work  of  the  person  setting  was 
to  stand  In  the  bottom  of.  the  pit  and  guide 
the  mold  as  It  was  lowered  Into  the  pit  by 
the  craneman,  so  that  it  would  rest  prop- 
erly In  its  place  upon  the  iron  plate  in  the 
iMttom  of  the  pit  The  molds  that  were  be- 
ing lowered  Into  the  pit  to  the  plaintiff  had 
passed  through  a  heating  that  night,  and 
plaintiff  used  bagging  to  protect  his  hands 
when  placing  the  molds  in  position.  He 
had  set  five  molds  and  was  setting  the  sixth 
one,  which  would  be  the  second  mold  in  the 
second  row,  when  he  was  injured.  The 
craneman  had  lowered  this  sixth  mold,  and 
when  It  rested  upon  the  plate  the  trunnions 
.  upon  that  mold  were  not  in  line  with  the 
trunnions  upon  the  mold  next  to  it  The 
plaintiff  signaled  the  craneman  to  raise  the 
mold  a  little,  so  as  to  align  It  The  crane- 
man then  raised  the  mold,  and  when  he 
lowered  it  the  second  time  the  brick  was 
out  of  the  bottom  of  the  mold  upon  the 
plate,  the  mold  struck  upon  the  brick,  the 
hooks  came  off  the  trunnions,  and  the  mold 
toppled  over  upon  the  plaintiff,  who  was  be- 
tween the  mold  and  the  side  of  the  pit,  and 
the  upper  end  of  the  mold  fell  upon  plain- 
tUTs  right  arm  and  pinioned  it  against  the 
side  of  the  pit  The  weight  of  the  mold 
crushed  the  arm,  and  the  heat  of  the  mold 
burned  the  arm  to  the  bone,  before  the  mold 
could  be  removed.  As  the  hooks  bad  come 
«ff  the  trunnions  when  the  mold  fell  over, 
the  craneman  was  powerless  to  handle  the 
mold,  or  to  move  it  from  off  the  plaintiff's 
una,  until  two  of  the  other  pitmen  Jumped 
into  the  pit  and  affixed  the  hooks  to  the 
trunnions,  and  the  mold  was 'then  removed 
from  the  plaintiff's  arm.  The  plaintiff  was 
taken  to  the  Rhode  .Island  Hospital,  where 
Ms  arm  was  amputated  that  day. 

The  case  was  tried  before  Mr.  Justice 
Rathbnn  and  a  Jury  In  the  superior  court, 
on  the  29th  day  of  AprU  and  the  2d,  3d, 
and  4th  days  of  May,  1910.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  $11,916. 

On  the  9th  day  of  May,  1910,  the  defend- 
ant filed  its  motion  for  a  new  trial,  on  the 
following  grounds:  (1)  That  said  verdict 
was  against  the  evidence  and  the  weight 
thereof.  (2)  That  the  damages  assessed  were 
excessive.  Said  motion  for  a  new  trial  was 
heard  by  the  said  Justice  on  the  25th  day 
•of  June,  1910,  and  was  argued  by  counsel 
for  plaintiff  and  defendant  and  on  the  17th 
day  of  September,  1910,  was  denied.  There- 
upon the  defendant  filed  its  bill  of  excep- 
■tloiu,  which  sets  forth  exceptions   to  the 


rulings  of  the  superior  court  In  die  follow- 
ing iwrticulars:  (1)  Overruling  the  demur- 
rets  of  defendant  to  plaintiff's  amended  dec- 
laratimi.  (2)  Denying  the  motion  of  defend- 
ant to  strike  out  the  additional  counts  to 
plaintiff's  declaration.  &)  Admissions  of 
testimony.  (4)  Refusals  to  rule  and  charge, ' 
as  requested  by  defendant  (B)  Decision  de- 
nying defendant's  motion  for  new  trial. 

The  amended  declaration  is  in  eight 
coants,  which  may  be  stated  as  follows: 
The  first  count  alleges  that  the  plaintiff 
was  in  the  employ  of  the  defendant  as  a 
common  laborer.  In  a  certain  room,  to  wit 
a  factory  of  the  defendant  at  East  Provi- 
dence, and  tn  the  course  of  said  employment 
and  at  the  request  of  the  defendant  was 
working  near  a  certain  steel  mold,  which 
was  attached  to  an  overhead  truck  by  means 
of  wire  cables,  and  which  was  lowered  by 
said  defendant  and  placed  in  an  upright 
position  on  the  floor  of  said  room,  and  while 
the  plaintiff  was  so  engaged  and  exercising 
reasonable  care  and  without  any  fault  of 
the  plaintiff,  the  said  mold  fell  from  its  up- 
right position  on  the  floor  of  said  room  near 
where  the  plaintiff  was  working,  as  afore- 
said, the  cause  of  which  fall  was  to  the 
plaintiff  unknown,  which  fall  the  plaintiff 
had  no  cause  or  reason  to  anticipate,  or  pre- 
vent; but  which  fall  was  caused  by  some 
defect  in  said  mold  or  In  the  supports  to 
or  connections  with  the  same,  of  which  the 
defendant  knew,  or  but  for  the  want  of  rea- 
sonable care  and  diligence  would  have 
known,  which  defect  was  caused  by  the  neg- 
ligence of  the  defendant,  and  by  reason  of 
said  fall  said  mold  was  violently  forced  and 
thrown  upon  the  plaintiff,  and  by  means 
thereof  he  was  injured.  The  second  count 
is  practically  the  same  as  the  first  The 
third  count  alleges  an  insecure  brick  base 
in  connection  with  the  mold,  which  became 
loose  and  fell  out  of  the  mold,  causing  the 
mold  to  fall.  The  fourth  count  alleges  an 
insecure  brick  bottom  placed  in  the  mold  by 
means  of  certain  wedges,  so  that  the  bot- 
tom became  liable  to  fall  out  when  the  mold 
was  being  lowered,  and  cause  the  mold  to 
fall  over.  The  fifth  count  alleges  negligence 
in  fastening  the  crane  to  the  mold  by  hooks, 
whereby  the  crane  was  enabled  to  become 
prematurely  unfastened  from  the  mold,  per- 
mitting the  mold  to  fall  over  while  being 
lowered.  The  sixth  count  alleges  negligence 
in  using  hooks  in  connection  with  the  crane. 
The  seventh  count  alleges  failure  to  warn 
plaintiff,  who  was  inexperienced,  of  the 
dangers  and  risks  of  his  employment  tn  con- 
nection with'  the  molds,  setting  forth  said 
dangers  and  the  knowledge  of  the  defend- 
ant and  the  ignorance  of  the  plaintiff  rela- 
tive thereto.  The  eighth  count  alleges  the 
failure  to  provide  plaintiff  with  a  safe  place 
in  which  to  perform  bis  work,  setting  forth 
the  Ignorance  of  the  plaintiff  and  the  knowl- 
edge of  the  defendant  as  to  the  same. 
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Hie  defendant's  demnrren,  heard  by  Pre- 
siding Justice  Sweetland,  were  argued  by 
counsel  and  were  overruleid  as  to  all  counts, 
except  the  sixth  count.  The  rescript  Is  as 
follows:  "Sweetland,  P.  J.  The  declaration 
sufficiently  alleges  the  work  the  plaintiff  was 
engaged  in  at  the  time  of  receiving  the  alleg- 
ed injury.  The  different  counts  of  the  dec- 
laration, excepting  the  sixth,  sufficiently  al- 
lege negligence  in  the  defendant  and  set  out 
the  defendant's  negligence  with  as  much  par- 
ticularity as  should  be  required  of  the  plain- 
tiff in  the  circumstances  alleged.  The  court 
cannot  say,  as  a  matter  of  law,  from  the  al- 
legations of  the  fifth,  sixth,  seventh,  and 
eighth  counts  of  the  declaration,  that  the 
dangers  therein  alleged  were  obvious  to  the 
plaintiff.  The  allegation  in  the  seventh  and 
eighth  counts  that  the  plaintiff  was  a  for- 
^gner,  to  wit,  an  Armenian,  may  be  treated 
as  snrplusage,  and  does  not  render  the  counts 
demurrable.  The  fourth  ground  of  demurrer 
to  the  sixth  count  of  the  declaration  does 
set  out  a  valid  objection  to  said  count,  as  it 
does  not  appear  by  the  allegations  of  said 
count  wherein  hooks  were  improperly,  care- 
lessly, or  negligently  used  in  connection  with 
and  as  a  part  of  the  crane  or  appliance  in 
said  count  mentioned.  Demurrer  to  first, 
second,  third,  fourth,  fifth,  seventh,  and 
eighth  counts  of  the  declaration  overruled. 
Demurrer  to  sixth  count  of  the  declaration 
sustained  on  the  fourth  ground  of  demur- 
rer." 

[1]  The  first  ground  of  demurrer  to  each 
of  the  counts  sets  forth  the  objection  to  be 
that  it  does  not  appear  by  said  count  in 
what  particular  work  the  plaintiff  was  en- 
gaged at  the  time  he  was  Injured.  It  Is  dis- 
tinctly averred  in  all  of  said  counts  that  the 
plaintiff  was  in  the  service  and  employment 
of  the  defendant  as  a  common  laborer,  and 
at  the  request  of  the  defendant  was  engaged 
at  work  at  the  time  he  was  injured  in  a 
certain  foundry  room,  owned  and  operated 
by  the  defendant  at  East  Providence,  and  In 
the  course  of  his  employment,  and  at  the  re- 
quest of  said  defendant,  was  working  near  a 
certain  mold,  which  was  attached  to  an  over- 
head crane.  The  employment  of  the  defend- 
ant is  therefore  alleged  with  all  the  partic- 
ularity required  under  the  rules  of  pleading, 
and  the  defendant  can  take  nothing  by  this 
objection.  Ellis  v.  Waldron,  19  R.  I.  369,  at 
page  372,  33  Atl.  869. 

[2]  The  second  ground  of  objection  to  the 
first  count  is  that  it  does  not  appear  by  said 
count  that  the  defendant  was  guilty  of  neg- 
ligence. The  declaration  alleges  that  a  mold 
near  which  the  plaintiff  was  working  fell  up- 
on him,  and  that  the  fall  was  caused  by  some 
defect  in  the  mold,  or  in  Its  supports  or  con- 
nections, of  which  the  defendant  knew,  but 
of  which  the  plaintiff  had  no  knowledge,  and 
therefore  could  not  particularize.  The  case 
of  C!ox  V.  Providence  Gas  Co.,  17  R.  I.  199. 
.21  Atl.  344,  supports  this  count.  See,  also, 
Ellis  ▼.  Waldron,  19  R.  I.  369,  33  Atl.  869. 


[S]  The  third  ground  of  objection  to  the 
first  count  is  that  it  does  not  appear  where- 
in the  defendant  was  negligent  On  the  con- 
trary, it  is  distinctly  averred  in  said  count 
that  this  defective  condition  of  the  mold  or 
Its  supports  and  connections  was  known  to 
the  defendant,  or  might  have  become  known 
to  it  but  for  want  of  reasonable  care,  and 
the  defect  was  caused  and  occasioned  by  the 
negligence  of  the  defendant. 

The  second  and  third  grounds  of  objection 
to  the  second  count  are  practically  the  same 
objections  as  the  two  last  referred  to. 

As  to  the  defendant's  second  ground  of  ob- 
jection to  the  third  count,  a  reference  to 
said  count  shows  that  the  negligence  upon 
which  said  count  is  based  is  particularly  and 
specifically  set  forth. 

[4]  As  to  the  defendant's  second  ground  of 
objection  to  the  fourth  count,  said  count  dis- 
tinctly alleges  that  the  defendant  negligent- 
ly joined  a  brick  bottom  in  the  mold,  so  that 
It  was  liable  to  become  unfastened  from  the 
mold,  and  by  reason  thereof,  while  the  mold 
was  being  lowered,  to  cause  the  mold  to  fall. 

[B]  The  second  ground  of  defendant's  de- 
murrer to  plaintiff's  fifth  count  is  that  it 
does  not  appear  in  said  count  that  the  de- 
fendant was  guilty  of  any  negligence.  This 
count,  after  describing  the  place  where  plain- 
tiff was  employed  and  the  appliances  that 
were  used  in  connection  with  the  molds, 
avers  that  the  defendant  carelessly  and  neg- 
ligently permitted  the  mold.  In  connection 
with  which  the  plaintiff  was  working,  to  be 
dangerous  and  perilous  to  bis  safety.  In  that 
the  crane  used  in  connection  with  said  moid 
was  improperly  joined  to  the  mold  by  hooks, 
which  were  liable  to  become  prematurely  un- 
fastened from  the  mold  and  permit  the  mold 
to  fall  over  on  the  plaintiff. 

[8]  As  to  the  defendant's  third  ground  of 
demurrer  to  the  fifth  count,  wherein  defend- 
ant alleges  that  it  does  not  appear  in  and 
by  said  count  wherein  defendant  was  negli- 
gent, it  is  set  forth  in  said  fifth  count  that 
the  same  consisted  in  negligently  Joining  the 
crane  to  the  mold  by  hooks,  whereby  the 
mold  was  enabled  to  become  prematurely  un- 
fastened from  the  crane,  thus  withdrawing 
the  supports  from  the  mold  and  permitting 
said  mold,  when  being  lowered,  to  fall  over, 
and  while  so  falling  to  strike  and  fall  upon 
persons  working  about  said  apparatus.  The 
fourth  ground  of  demurrer  to  said  fifth  count 
is  practically  the  same  as  the  said  third 
ground. 

As  to  the  defendant's  fifth  ground  of  de- 
murrer to  said  fifth  count,  in  which  the  de- 
fendant claims  that  the  alleged  danger  was 
obvious  to  plaintiff,  it  Is  averred  in  said 
count  that  the  plaintiff  was  not  aware  of  tbe 
aforesaid  dangerous  condition  of  the  mold, 
or  the  perils  and  dangers  to  which  he  was 
thereby  exposed. 

The  defendant's  demurrer  to  the  sixth 
count  was  sustained. 

[7]  As  to  the  second  ground  of  demurrer  to 
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the  plaintiff's  seyenth  count,  said  connt  does 
not  show  that  the  danger  was  obvious  to  the 
plaintiff,  and  It  is  expressly  averred  there- 
in that  the  plaintiff  was  Inexperienced  and 
ignorant  of  the  danger  referred  to  therein. 
The  court  conTd  not  say,  therefore,  that  as 
a  matter  of  law  the  dangers  therein  alleged 
were  obTionfl  to  plaintiff. 

[I]  The  allegation  tn  the  said  seventh 
count  as  to  the  plaintiff  being  a  foreigner, 
which  forms  the  basis  Of  the  defendant's 
third  ground  of  demurrer  to  said  count,  was 
properly  treated  by  the  superior  court  as 
surplusage. 

As  to  the  fourth  ground  of  demurrer  to 
said  seventh  count,  it  is  expressly  averred  In 
said  connt  that  the  plaintiff  was  required  to 
work  about  and  near  a  mold  which  fell  npon 
him  while  It  was  being  lowered. 

[I]  As  to  the  second  ground  of  demnrrer 
to  the  eighth  connt,  In  which  the  defendant 
claims  that  the  alleged  danger  was  obvious, 
«  reference  to  said  count  shows  that  it  is 
averred  that  the  plaintiff  was  inexperienced 
and  did  not  appreciate  the  risks  and  dangers 
of  the  hooks  coming  off  the  mold,  or  the 
bricks  dropping  out  of  the  mold,  or  the  mold 
falling  while  being  lowered,  and  that  the 
place  in  which  plaintiff  was  working  was 
dose  and  narrow  and  in  close  proximity  to  a 
wall,  so  that  it  would  be  impossible  for  him 
to  escape  being  struck  by  a  mold,  in  case  It 
fihonld  fall  over  while  being  lowered.   , 

The  third  ground  of  demurrer  to  said 
eighth  count  is  the  same  as  the  third  ground 
of  demurrer  to  the  seventh  connt  The 
fourth  and  fifth  grounds  of  demurrer  to  said 
eighth  count  are  covered  by  our  considera- 
tions of  the  second  ground  of  delnurrer  to 
-thla  count. 

A  reference  to  the  varlons  counts  of  the 
-declaration  shows  that  they  set  forth  the 
negligence  upon  which  they  are  based  with 
all  the  particularity  that  should  be  required 
-of  the  plaintiff  in  the  drcumstances  alleged. 
The  superior  court  did  not  err  In  overruling 
defendant's  demurrers  to  the  first,  second, 
third,  fourth,  fifth,  seventh,  and  eighth 
counts  of  the  declaration. 

The  defendant's  second  exception  Is  to  the 
■decision  of  the  superior  court,  denying  the 
defendant's  motion  to  strike  out  three  cer- 
tain counts  of  the  plaintlfTs  declaration,  des- 
ignated as  "First  Additional  Count,"  "Second 
Additional  Count,"  and  "Third  Additional 
■Count,"  respectively.  Said  counts  were  filed 
•on  March  20th,  1909,  to  an  amended  declara- 
tion then  on  file  in  said  case;  said  filing  be- 
ing more  than  two  years  after  the  accident. 
In  said  three  additional  counts,  the  plaintiff 
-set  forth  the  following  additional  specifica- 
tions of  negligence,  viz.,  that  improper  hooks 
were  used  in  connection  with  the  trunnions, 
-snd  specifying  in  what  particulars  the  hooks 
were  improper,  the  employment  of  incompe- 
-tent  fellow  servants,  and  the  defendant's 
::fallnre  to  properly  inspect. 

[It]  The  defendant's  motion  to  strike  out 


said  additional  counts  was  based  upon  two 
grounds,  first,  that  in  each  of  said  additional 
counts  the  plaintiff  stated  a  cause  of  action 
different  from  the  causes  of  action  stated  in 
the  amended  declaration,  and,  second,  that 
said  additional  counts  were  not  filed  within 
two  years  after  the  causes  of  action  in  said 
additional  counts  had  accrned. 

The  rule  is  stated  In  1  Ency.  PI.  &  Pr.  564, 
as  follows:  "As  long  as  the  plaintiff  adheres 
to  the  contract  or  the  Injury  originally  de- 
clared upon,  an  alteration  of  the  modes  In 
which  the  defendant  has  broken  the  contract 
or  caused  the  Injury  Is  not  an  introduction  of 
a  new  cause  of  action.  The  test  is  whether 
the  proposed  amendment  is  a  different  matter, 
another  subject  of  controversy,  or  the  same 
matter  more  fully  or  differently  laid  to  meet 
the  possible  scope  and  varying  phases  of  the 
testimony." 

In  Columbus  v.  AngUn,  120  Oa.  785,  48 
S.  B.  318,  the  question  was  whether  an 
amendment  to  the  declaration  was  properly 
allowed  under  a  statute  providing  that,  "no 
amendment  adding  a  new  and  distinct  cause 
of  action,  or  new  and  distinct  parties,  shall . 
be  allowed,  unless  expressly  provided  for 
by  law."  The  plaintiff  sued  for  damages  for 
personal  Injuries  resulting  from  the  fall  of 
a  shed  built  over  a  sidewalk.  The  negligence 
alleged  In  the  original  declaration  was  that 
the  municipal  authorities  had  changed  the 
grade  of  a  certain  street  and  put  insulficient 
drains  therein,  so  that  the  surface  water  was 
allowed  to  pond  near  and  npon  the  sidewalk 
and  cause  a  washout,  which  the  municipal 
authorities  negligently  filled  with  unsuitable 
material,  thereby  causing  the  support  of  the 
Shed  to  settle,  and  as  a  result  the  wooden 
shed  fell  npon  the  plaintiff.  The  trial  court 
allowed  an  amendment  setting  forth  a  fur- 
ther ground  of  negligence,  in  this,  that  the  de> 
fendant  had  failed  in  Its  duty  to  inspect  said 
shed,  and  permitted  said  street  to  be  danger- 
ous by  allowing  said  shed  to  stand,  and  that 
from  said  neglect  of  duty  said  shed  fell  and 
injured  the  plaintiff.  The  court  held  that 
the  amendment  was  properly  allowed,  and 
that  no  new  and  distinct  cause  of  action  is 
added  by  an  amendment  containing  addition- 
al matter  descriptive  of  the  same  wrong 
originally  pleaded.  The  rule  is  laid  down 
that,  when  In  an  action  ex  delicto  the  declara- 
tion sets  out  certain  acts  of  negligence,  to 
show  a  violation  by  defendant  of  the  plain- 
tlfTs right,  such  petition  may  be  amended  by 
setting  out  additional  acts  of  negligence  to 
show  substantially  the  same  violation  of  the 
same  right.  The  reasoning  of  the  court  is 
shown  In  the  following  excerpts  from  the 
opinion:  "So  long  as  a  plaintiff  pleads  but 
one  wrong,  he  does  not  set  up  more  than  one 
cause  of  action.  Courts  will  look  to  the  al- 
legations, both  as  to  the  primary  right  of  the 
plaintiff  and  the  corresponding  primary  duty 
of  the  defendant,  and  as  to  the  violation  or 
breach  thereof.  In  order  to  determine  wheth- 
er It  la  the  Intention  to  plead  but  a  single 
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wrong  only,  or  more  than  one.  A  single 
wrong  may,  however,  be  composecl  of  numer- 
ous elements  and  shown  by  various  facts. 
Facts,  alone  or  In  conjunction  with  purely 
substantive  law,  do  not  give  a  right  of  ac- 
tion, but  are  alleged  in  order  to  show  a 
wrong  which  has  called  into  operation  the 
remedial  law  which  gives  the  right  of  action. 
The  facts  are  merely  the  means,  and  not  the 
end.  They  do  not  constitute  the  cause  of  ac- 
tion, but  they  show  Its  existence  by  making 
the  wrong  appear.  The  thing,  therefore, 
wtilch  in  contemplation  of  law,  as  its  cause, 
becomes  a  ground  for  action,  is  not  the  group 
of  facts  alleged  In  a  declaration,  bill,  or  in- 
dictment, hut  the  result  of  these  in  a  legal 
wrong,  the  existence  of  which,  if  true,  they 
conclusively  evince.'  Sibley,  Right  to  and 
Cause  for  Action,  48.  Different  facts  may 
be  alleged,  separately  or  cumulatively,  to 
show  the  same  wrong,  and  the  manner  and 
variety  of  the  facts  alleged  will  not  make 
more  than  one  cause  of  action,  so  long  as  but 
one  wrong  is  shown.  A  single  wrong  will 
not  be  made  plural  by  alleging  that  It  is 
made  up  of  a  number  of  constituent  parts. 
♦  ♦  *  If  there  is  a  substantial  Identity  of 
wrong  (which  necessarily  includes  Identity 
of  the  right  violated),  there  is  substantial 
Identity  of  cause  of  action." 

Id  Smith  v.  Bogensdiutz  (Ky.)  19  S.  W.  667, 
the  plaintiff,  a  laborer  in  defendant's  foun- 
dry, sued  to  recover  damages  for  personal 
injuries  caused  by  an  overflow  of  molten  Iron 
from  a  ladle  in  which  it  was  being  carried. 
The  negligence  alleged  In  the  original  petition 
was  the  failure  of  the  defendant  to  widen  a 
narrow  and  dangerous  passageway,  so  as  to 
render  It  safe  for  the  employes  in  carrying 
molten  iron  in  ladles  from  one  part  of  the 
building  to  another.  The  court  held  that  an 
amendment  alleging  that  the  overflow  was 
due  to  a  defect  in  the  ladle  was  not  an  Intro- 
duction of  a  new  cause  of  action.  The  court 
said:  "The  injury  to  the  plaintiff  was  caused 
by  the  spilling  or  the  boiling  over  of  this 
molten  iron  in  the  ladle  In  which  it  was  being 
carried;  and  the  allegation  that  the  overflow 
of  the  liquid  was  caused  by  the  narrowness 
of  the  passageway,  bringing  the  workmen  too 
close  together  in  carrying  it,  if  untrue,  was 
not  the  real  cause  of  the  injury,  and  did  not 
estop  the  plaintiff  from  alleging  that  this 
overflow  was  produced  from  a  different  cause ; 
nor  did  it  change  the  character  of  the  action. 
It  is  at  least  the  same  cause  of  action,  viz., 
the  injury  to  the  plaintiff  by  the  overflow  of 
this  liquid.  If  the  plaintiff  had  been  injured 
by  a  defect  in  a  particular  part  of  the  ma- 
chinery connected  with  this  foundry— a  fact 
known  to  the  defendant — the  averment  as  to 
the  cause  of  the  defect  or  the  character  of 
the  negligence  would  not  preclude  the  plain- 
tiff from  alleging  that  the  defect  in  the  ma- 
chinery was  to  be  attributed  to  another  cause 
than  that  alleged,  or  that  the  negligence  of 
the  defendant,  with  reference  to  the  par- 


ticular machinery,  was  different  from  tiiat 
alleged ;   it  is  but  one  cause  of  action." 

In  Wilson  v.  N.  Y,  N.  H.  &  H.  R.  B.  Co., 
18  R.  I.  598,  29  Atl.  300,  one  of  the  grounds 
of  the  defendant's  petition  for  a  new  trial 
was  the  allowance  by  the  trial  court  of  the 
filing  by  the  plaintiff  of  an  amended  declara- 
tion, against  the  defendant's  objection.  In 
behalf  of  the  defendant  it  was  contended 
that  the  amendment  was  improper,  in  that  It 
was  In  a  matter  of  substance,  rather  than  of 
form,  and  that  it  amounted  to  the  statement 
of  a  new  cause  of  action.  An  examination  of 
the  papers  of  the  case  shows  that  the  original 
declaration  was  in  two  counts;  'the  first 
count  alleging  that  the  defendant  was  neg- 
ligent, in  that  it  carelessly,  negligently,  and 
improperly  propelled,  drove,  managed,  and 
conducted  the  said  engine,  etc.,  so  that  the 
same  was  driven  upon  and  against  the  plain- 
tiff; and  the  second  count  set  up  as  a  ground 
of  negligence  the  act  of  the  defendant  In  leav- 
ing the  gates  open  at  a  certain  railway  cross- 
ing and  in  inviting  the  driver  of  the  sleigh 
In  which  the  plaintiff  was  riding  to  cross  the 
track,  and  negligence  In  running  and  control- 
ling its  cars.  The  additional  count,  which  was 
filed  as  an  amendment,  set  forth  a  distinct 
ground  of  negligence,  in  that  the  defendant 
failed  to  place  a  fiagman  at  the  grade  cross- 
ing, as  required  by  law  and  the  order  of  the 
town  council  of  Cumberland.  The  court  said: 
"The,  amended  declaration  sets  forth  with 
more'  particularity  than  in  the  original  dec- 
laration the  matters  in  which  it  is  alleged  the 
defendant  was  guilty  of  negligence,  but  does 
not  change  the  form  of  action  or  introduce  a 
new  cause  of  action."  Atlantic  Mills  ▼.  Su- 
perior Court,  32  B.  I.  285,  79  Atl.  677. 

The  great  weight  of  authority  is  to  the  ef- 
fect that  the  allowance  of  an  amendment  to 
a  declaration,  setting  forth  an  additional 
ground  of  negligence  as  the  cause  of  the  same 
injury,  does  not  amount  to  the  statement  of 
a  new  cause  of  action.  Smith  v.  Missonrl 
Pac.  Ry.  Co.,  56  Fed.  458,  6  C.  a  A-  557; 
Cross  V.  Evans,  86  Fed.  1,  29  C.  C.  A.  523; 
Columb  V,  Webster  Mfg.  Co.,  84  Fed.  592.  28 

C.  C.  A.  225,  43  L.  B.  A.  195;  Berube  v.  Hor- 
ton,  199  Mass.  421,  85  N.  E.  474;  Daley  ▼. 
Gates,  65  Vt.  691,  27  AU.  193;  Mclntire  t. 
Eastern  Railroad,  68  N.  H.  137 ;  Bahb  v.  Pa- 
per Co.,  99  Me.  298,  59  Atl.  290 ;  Kuhns  ▼. 
Railway  Co.,  76  Iowa,  67,  40  N.  W.  92 ;  Shef- 
field V.  Harris,  112  Ala.  614,  20  South.  950 ; 
Greer  v.  Railroad  Co.,  84  Ey.  169,  21  S. 
W.  649,  42  Am.  St  Rep.  345;  Pickett  ▼. 
RaUway,  74  S.  C.  236,  64  S.  E.  375;  <Lee  ▼. 
Republic  Steel  Co.,  241  111.  372,  89  N.  E  655; 
Tanner  v.  Harper,  32  Colo.  156,  75  Pac.  404 ; 
Straus  V.  Buchman,  96  App.  Div.  270,  89  N. 
Y.  Supp.  226;  Davis  v.  Railroad  Co.,  110  N. 
X.  646,  17  N.  B.  733 ;  Galveston,  etc.,  R.  R. 
Co.  V.  Perry,  38  Tex.  Civ.  App.  81,  85  S.  W. 
62;   District  of  Columbia  v.  Frazer,  21  App. 

D.  C.  154;  Texas,  etc..  By.  Co.  v.  Cox,  145 
U.  S.  593,  12  Sup.  Ct  906,  86  L.  Ed.  829. 
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The  cases  dted  by  defendant's  connsel  are 
not,  Is  ova  opinion,  in  conflict  with  the  cases 
dted  snpra.  The  amendments  which  It  was 
held  conld  not  be  granted  In  every  case  set 
ont  canses  of  action,  which  were  dearly  sep- 
arate and  distinct  from  those  set  out  In  the 
dedaration  to  which  they  were  offered. 

In  Wright  ▼.  Hart's  Adm'r,  44  Pa.  454,  the 
court  said:  "This  claim  was  3  years  old  when 
the  salt  was  brongfat,  d  years  old  when  the 
declaration  was  filed,  and  21  years,  old  when 
the  amendment  was  allowed  on  which  the  re- 
coTery  was  had.  It  could  not  therefore  be 
Introdnced  by  amendment,  unless  it  plainly 
appears  that  the  amendment  Is  a  mere  sped- 
flcatlon  of  a  dalm  already  substantially 
counted  upon."  The  note  dedared  on  was 
dated  October  10,  1837,  and  was  for  $541.34, 
payable  to  Lewis  Darragh,  and  Indorsed  to 
the  plaintiff.  The  note  set  ont  In  the  amend- 
ment was  made  by  Lewis  Darragh,  dated 
October  16,  1837,  and  was  for  $525. 

In  Allen  y.  Toscarora  Valley  R.  Co.,  229 
Pa.  97,  78  Atl.  34,  30  L.  R.  A.  (N.  S.)  1096, 
the  declaration  was  at  common  law  for  In- 
Jnry  resulting  from  the  negligence  of  defend- 
ant In  using  a  coupler  more  dangerous  than 
the  nsual  coupler  employed  on  railroads. 
The  amendment  alleged  that  the  railroad  was 
engaged  In  Interstate  commerce,  and  Its  cars 
were  equipped  with  couplers  In  violation  of 
the  act  of  Congress  of  March  2,  1893.  Such 
a  change  was  held  to  be  a  departure  In  law. 

In  Qulmby  v.  Claflln,  27  Hun  (N.  Y.)  611, 
plaintiff  had  leave  below  to  amend  by  adding 
as  a  third  cause  of  action  a  further  claim 
against  the  defendant  for  $34,000,  whldi  said 
claim  was  barred  by  the  statute  of  limlta- 
tlons.  The  court  held  that  the  amendment 
was  improperly  allowed. 

In  Pratt  v.  Clr.  Judge,  105  Mich.  498,  63 
N.  W.  606,  the  amendments  offered  stated 
that  the  plaintiff  was  in  the  exerdse  of  due 
care,  and  did  not  In  any  way  contribute  to 
the  Injury.  The  court  say:  "The  dedara- 
tion, as  amoided,  relates  to  precisely  the 
same  state  of  facts,  -and  no  new  theory  is 
evolved  by  the  proposed  amendments,  which 
simply  amplify  the  averments  contained  in 
the  original  declaration  by  statements  in  no 
way  inconsistent  with  those  originally  set 
out.  It  Is  a  question  of  aclcnowledged  dif- 
ficulty to  ascertain  In  just  what  cases  an 
amendment  may  be  said  to  set  ont  a  new 
cause  of  action,  but  we  think  the  result  of 
the  authorities  is  well  summarized  in  1  Enc. 
PI.  &  Pr.  564,  as  follows:  [Quoted  by  us 
supra.]  And,  .when  the  amendment  does  not 
introduce  a  new  cause  of  action,  the  running 
of  the  statute  of  limitations  is  arrested  at 
the  date  of  the  institution  of  the  suit  Bee  1 
Bnc.  PI.  h  Pr.  621." 

In  Bnel  y.  Transfer  Ca,  45  Mo.  562,  the 
court  say:  "Whether  an  amendment  hy  rela- 
tion takes  effect  from  the  commencement  of 
the  8nlt«  or  only  from  the  term  of  its  £Qing, 
depends  on  circumstances.  The  rule  is  this: 
When  the  amendment  sets  up  no  new  matter 
80A.-26 


or  claim,  but  is  a  mere  variation  of  the  al- 
legations affecting  a  demand  already  Is  issue, 
then  the  amendment  relates  to  the  commence- 
ment of  the  suit,  and  the  running  of  the  stat- 
ute Is  arrested  at  that  point;  but  when  the 
amendment  Introduces  a  new  claim,  not  be- 
fore asserted,  then  It  Is  not  treated  as  relat- 
ing to  the  commencement  of  the  suit,  but  as 
equlvalmt  to  a  fresh  suit  upon  a  new  cause 
of  action;  the  running  of  the  statute  contin- 
uing down  to  the  time  the  amendment  is 
filed." 

Inasmuch  as  the  three  additional  counts - 
did  not  Introduce  any  new  or  different  cause 
of  action,  the  superior  court  did  not  err  In 
overmllng  the  defendant's  motion  to  strike 
out  said  counts,  even  though  the  period  of 
limitations  had  expired.  Atlantic  Mills  V. 
Superior  Court,  32  R.  L  285,  78  Atl.  677.  The 
rule  is  stated  in  Bncy.  PI.  ft  Pr.  vol.  1,  p.  621: 
"Where  an  amendment  has  been  properly 
made  and  is  for  the  some  cause  of  action,  the 
amended  pleading  is  regarded  as  a  continua- 
tion of  the  original  pleading  and  takes  effect 
as  of  the  date  when  the  latter  was  flled." 
Clark  V.  Ddeware,  etc..  Canal  Co.,  11  R.  I. 
86.  "Where  an  amendment  does  not  set  up 
a  new  cause  of  action  or  bring  In  any  new 
parties,  the  running  of  the  statute  of  limita- 
tions is  arrested  at  the  date  of  filing  the 
original  pleading."  Ency.  PL  &  Pr.  vol.  1,  p. 
621;  Berube  v.  Horton,  199  Mass.  421,  86  N. 
E.  474;  Lee  v.  RepubUc  Steel  Co.,  241  III. 
872,  89  N.  B.  655;  Sheffield  v.  Harris,  112 
Ala.  614,  20  South.  856;  Qulmby  v.  Claflln, 
27  Hun  (N.  Y.)  611;  Bud  v.  Transfer  Co.,  46 
Mo.  662. 

Of  the  exertions  to  the  admission  of  tes- 
timony: 

111]  The  flrst,  as  shown  on  page  84  of  the 
transcript  of  the  evidence,  was  taken  to  the 
admission  of  a  question  asked  of  plaintiff 
as  to  how  the  place  was  lighted.  The  plain- 
tiff was  injured  about  2  o'clock  In  the  morn- 
ing while  in  a  pit.  Just  prior  to  asking  the 
question  objected  to,  the  witness  was  asked 
whether  he  could  see  the  bottom  of  the  mold 
at  the  time  it  tipped  over  op  him,  and  be 
stated  that  he  could  not  One  of  the  reasons 
given  by  him  was  because  it  was  dark  and 
too  high  for  him  to  go  around  and  see.  He 
was  then  asked  the  question  objected  to  and 
in  admitting  the  question  the  Presiding  Jus- 
tice said:  "I  will  admit  It  on  the  ground  that 
it  bears  on  the  question  of  what  he  could  see 
at  the  time."  We  think  the  question  was 
proper  In  the  circumstances  stated.  The  de- 
fendant takes  nothtog  by  this  reception. 

[121  The  second  exception  was  taken  to 
question  38,  on  page  155,  of  the  transcript 
This  was  a  qtiestion  asked  of  one  of  plain- 
tiff's expert  witnesses.  The  transcript  in 
this  connection  is:  "Q.  37.  Do  yon  know 
whether  the  stirrup  hook  Is  customarily  used 
In  connection  with  molds?  A.  it  Is.  Mr. 
Van  Slyck:  That  Is  not  the  question  that 
was  asked.  I  ask  to  have  the  answer  strick- 
en out    He  was  asked  if  he  knew  the  fact. 
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and  then,  Instead  of  answering  'yes'  or  'no,' 
he  says,  'It  Is.'  Mr.  Bame^:  It  was  not 
responslTe,  of  course.  The  answer  would  be 
'yes'  or  'no.'  Q.  38.  This  question  is  as  to 
the  fact,  whether  or  not  you  did  Icnow  that 
it  is.  The  question  of  the  fact,  the  knowl- 
edge— do  you  know  whether  or  not  It  is  cus- 
tomarily used?  A.  Yes.  Q.  39.  Now,  is  it? 
Mr.  Van  Slyck:  Objected  to.  The  Court: 
You  may  answer.  (Defendant's  exception 
noted.)  A.  Yes,  sir."  This  court  has  repeat- 
edly decided  that  such  evidence  is  admissi- 
ble. Wilson  y.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
29  R.  I.  146  at  page  166,  69  Aa  364;  Benson 
v.  N.  T.,  N.  H.  &  H.  R.  R.  Co.,  23  R.  I.  147, 
49  Att.  689;  Laporte  ▼.  Cook,  22  R.  I.  554  at 
page  556,  48  Atl.  798.  The  rule  is  stated  as 
follows  in  26  Cyc.  1106:  "While  not  conclu- 
siTe  on  the  question  of  negligence,  evidence  is 
generally  admissible  in  an  action  for  person- 
al injuries  to  show  whether  or  not  the  mas- 
ter's machinery,  appliances,  ways,  and  meth- 
ods are  such  as  are  in  ordinary  and  common 
use  by  others  in  the  same  business." 

The  third  exception  was  to  a  like  question 
asked  of  another  of  plaintiff's  experts,  James 
Bowie,  as  appears  on  page  168  of  the  tran- 
script: "Q.  16.  And,  when  handled  by  trun- 
nions, will  you  state  whether  or  not  it  is  cus- 
tomary to  use  the  same  kind  of  a  hook  as 
you  found  in  East  Providence?"  The  defend- 
ant takes  nothing  by  this  exception,  as  the 
question  was  admissible  under  the  cases  cited 
above.  The  trial  justice  instructed  the  Jury 
with  regard  to  the  duty  of  the  master  In 
cases  of  this  kind,  and  there  were  no  excep- 
tions taken  thereto. 

'  [IS]  The  fourth  exception  appears  on  page 
169  of  the  transcript,  and  is  based  upon  an 
objection  to  a  question  asked  of  Mr.  Bowie, 
as  follows:  "Q.  Would  a  ball  hook  be  as  safe 
for  use  In  handling  these  ingot  molds  as  the 
stirrup  you  refer  to  as  used  elsewhere?  A. 
I  shouldn't  consider  it  safe.  (Objected  to  by 
Mr.  Van  Slyck.  Objection  overruled.  I}xcep- 
tlon  taken.)"  The  question  was  properly 
admitted.  McGar  v.  National  &  Providence 
Worsted  Mills,  22  R.  I.  347,  353,  47  Atl.  1092. 

[14]  The  defendant  excepted  to  the  denial 
of  its  third  request  to  charge  (page  299  of 
the  transcript):  "The  evidence  fails  to  show 
that  the  tipping  of  the  mold  in  question  was 
caused,  either  wholly  or  in  part,  by  the 
breaking  loose  of  tbe  brick  bottom  or  base  be- 
fore the  mold  tipped  over,  and  tbe  plaintiff 
cannot  recover  upon  the  counts  in  the  dec- 
laration in  which  the  cause,  or  one  of  the 
causes,  of  the  tipping  of  the  mold  is  alleged 
to  have  been  the  breaking  loose  of  the  brick 
bottom  or  base."  This  request  embodied  an 
Issue  of  fact  which  it  was  the  province  of  the 
Jury  to  decide.  The  request  was  rightly  de- 
nied. 

Defendant  excepted  to  the  denial  of  its 
ninth  request  (page  300  of  the  transcript): 
"That  a  mold  of  the  apparent  weight  of  the 
mold  in  question  would  be  liable  to  injure 
any  person  upon  whom  it  fell  must  have  been 


evidence  to  any  person  of  ordinary  or  average 
Intelligence  who  saw  the  mold  and  its  opera- 
tion. It  must  have  been  equally  apparent 
that  the  proper  way  to  avoid  Injury  in  case 
of  the  fall  or  tipping  over  of  the  mold  was 
to  step  oat  of  the  line  of  fall,  and  the  tes- 
timony shows  that  the  plalntitC  had  ample 
space  in  which  to  step  clear  of  the  mold  as 
it  tipped  over.  The  evidence  shows,  there- 
fore, no  violation  by  the  defendant  of  tbe 
duty  to  warn  or  instruct" 

[IB]  This  request  was  properly  denied.  Its 
subject-matter  has  to  do  with  the  evidence 
adduced  in  the  case,  which  it  was  the  duty 
of  the  Jury  to  pass  uiwn  under  instructions 
from  the  court  The  testimony  shows  that 
the  plaintiff  was  working  between  the  sec- 
ond mold  and  the.  side  of  the  pit  at  the  time 
he  was  injured.  It  is  in  evidence  that  there 
was  room  for  four  molds  widthwise  the  pit, 
and  that  two  had  been  set  at  the  time.  On 
account  of  the  smallness  of  the  space,  these 
molds  were  set  together,  and  it  was  variously 
estimated  that  the. distance  between  the  trun- 
nions was  from  one-half  Inch,  as  testified  by 
defendant's  witaesses,  to  two  Inches,  as  tes- 
tified by  plaintiff's  witnesses.  The  molds 
were  over  five  feet  high  and  weighed  1,950 
pounds.  One-half  the  space  widthwise  of  the 
pit  was  occupied  by  the  fifth  end  slztb 
molds,  and  there  was  evidence  as  to  the 
space  left,  where  plaintiff  was  working  at 
tbe  time  he  was  injured.  The  testimony 
shows,  also,  that  the  top  of  the  mold,  as  It 
toppled  over,  pinioned  plaintiff's  right  arm  to 
the  side  of  the  pit  The  Jury  saw  the  pit; 
they  saw  the  molds;  they  saw  the  space  be- 
tween the  pit  plates  and  between  the  molds 
as  they  were  set;  and  they  heard  plaintiff's 
testimony  as  to  wliat  happened  at  the  time 
he  was  injured,  and  his  testimony  as  to  liow 
he  sustained  his  injuries.  With  this  evi- 
dence before  them,  it  was  their  duty  to  pass 
upon  It 

Defendant  excepted  to  tbe  denial  of  its 
tenth  request,  on  page  301  of  the  transcript: 
"The  evidence  falls  to-  show  any  violation  by 
the  defendant  of  the  duty  to  furnish  tbe 
plaintiff  with  a  safe  place  to  work,  as  charg- 
ed In  the  eighth  count  of  the  declaration. 
Upon  tbe  evidence,  the  plaintiff  bad  ample 
room  In  which  to  avoid  the  falling  or  tipping 
mold."  This  request  was  properly  denied,  for 
the  same  reasons  set  forth  above  in  consid- 
ering the  exception  to  the  denial  of  defotd- 
anf  s  ninth  request  to  charge. 

In  its  seventeenth  request  (page  302  of  the 
transcript)— "Upon  all  the  testimony,  the  ver- 
dict of  the  Jury  must  be  for  the  defendant" — 
the  defendant  asks  the  court  under  the  guise 
of  a  request  to  charge,  to  direct  a  verdict  for 
defendant    This  request  was  rightly  refused. 

The  plaintiff  produced  the  testimony  of  six 
witnesses,  exclusive  of  his  own  testimony, 
and  that  of  his  medical  experts.  Of  these  six 
witnesses,  two  were  experts  and  the  other 
four  comprised  all  the  other  members  of  the 
pit  gang,  with  the  exception  of  Leery.    The 
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only  testimony  Introduced  by  the  defendant 
to  meet  the  evidence  adduced  by  the  plain- 
tiff was  that  of  two  of  Its  employes,  defend- 
ant's day  foreman  and  defendant's  ni^ht  fore- 
Doan,  neither  of  whom  was  present  at  the 
time  the  plaintiff  was  injured.  The  evidence 
showed  that  the  crane  took  the  mold  over 
to  the  pit,  and  that  the  plaintiff  was  In  the 
pit  The  crane  swung  and  lowered  the  mold 
over  the  plate  where  the  mold  was  to  set 
Plaintiff  put  his  right  hand  at  the  top  of 
the  mold  and  with  his  left  hand  took  hold 
of  the  handle  of  the  mold,  using,  on  account 
of  the  excessive  heat  of  the  mold,  pieces  of 
bagging  upon  his  hands.  The  plaintiff  direct- 
ed the  craneman  to  lower  the  mold,  and  up- 
on being  lowered  it  was  not  straight  the 
trunnions  not  being  in  line,  and  plaintiff  sig- 
naled tbat  it  be  raised.  Then  It  was  lifted, 
and  when  it  was  in  a  correct  line  plaintiff 
signaled  that  it  be  lowered.  When  lowered 
the  second  time,  it  fell  over  on  him,  pinion- 
ing his  arm  between  the  wall  of  the  pit  and 
the  mold.  The  men  there  tried  to  pry  the 
mold  off  his  arm  with  a  bar,  but  were  fear- 
ful that  it  might  fall  on  another  part  of  his 
body.  Two  of  the  men  then  Jumped  into  the 
pit  and  placed  the  hooks  on  the  mold,  and  it 
was  lifted  off  plaintiff's  arm.  When  the 
books  were  attached  and  the  mold  lifted, 
plaintiff  testified  that  he  saw  a  piece  of 
brick  where  the  mold  should  have  set;  tbat 
the  brick  in  question  belonged  in  the  bottom 
of  the  mold,  and  was  not  on  the  plate  before 
the  mold  was  lowered  the  second  time. 

Charles  X  Johnson,  subforenwn  of  the  pit 
gang,  testifled  that  at  the  time  the  plaintiff 
was  injured  plaintiff  had  placed  the  mold 
and  found  it  a  little  out  of  the  way,  and 
when  it  was  being  lowered  the  second  time 
it  tipped  over;  that  the  brick  bottom  drop- 
ped out  and  was  on  the  plate  ui>on  which 
the  mold  was  to  set 

Gustave  Anderson,  another  of  the  pit  gang, 
testified  that  the  brick  came  out  as  the  mold 
was  being  lowered,  and  the  mold  fell  on 
plaintiff;  that  he  saw  the  brick,  and  that  it 
was  on  the  mold  plate.  Witness  described 
the  appearance  of  the  brick  as  being  square, 
and  identified  one  similar  to  It 

Victor  Benson,  another  of  the  pit  gang, 
testifled  that  the  reason  the  mold  fell  over 
was  because  the  brick  bottom  fell  out  He 
saw  the  bottom  when  the  mold  was  raised, 
and  also  saw.  that  the  hooks  had  come  off  the 
trunnions. 

August  Johnson,  the  crane  op^ator,  tes- 
tified that  plaintiff  bad  placed  molds  in  the 
first  row,  and  was  placing  the  second  mold 
in  tbe  second  row  when  he  was  Injured.  The 
first  time  the  mold  had  been  so  lowered  it 
was  too  close  to  the  first  mold  in  tbat  row, 
and  he  received  the  signal  to  lift  it  a  little, 
whicb  be  did,,  and  the  second  time  he  low- 
ered it  the  mold  tipped  over.  Be  saw  the 
plalntlfTs  arm  was  caught  between  tbe  mold 
and  the  wall  of  the  pit  and  then  he  saw  the 
brick  bottom  that  bad  been  in  the  mold  was 


left  on  the  plate  in  the  pit  He  also  testified 
that  when  the  mold  tipped  over  the  books  came 
off.  He  also  testifled  that  If  there  had  been 
some  arrangement  to  hold  the  hooks  onto 
the  trunnions,  he  could  have  controlled  the 
mold  and  have  raised  it  With  the  hooks  off 
the  trunnions,  however,  there  was  no  way 
that  he  could  stop  the  fall  of  tbe  mold,  or 
raise  it  from  the  plaintiff  after  it  had  fallen 
upon  him.  He  was  35  feet  above  the  pit 
Charles  Johnson  and  Gustave  Anderson  also 
testified  tbat  the  hooks  were  off  the  trun- 
nions when  tbe  mold  tipped  over.  Johnson 
and  Leary  replaced  the  hooks  on  tbe  trun- 
nions, BO  as  to  lift  the  mold  off  the  plaintiff. 

In  cross-examination,  defendant's  fore- 
man, John  Pahlane,  testifled  that  for  a  year 
prior  to  the  time  the  plaintiff  was  injured 
he  had  known  these  brick  bottoms  to  fall 
out  when  the  mold  was  being  lowered  into 
tbe  pit  on  an  average  of  probably  once  a 
week. 

August  Johnson  testifled  tbat  he  bad  seen 
molds  tip  over  several  times  during  the  nine 
years  be  was  in  defendant's  employ,  ,by  rea- 
son of  a  brick  bottom  coming  out  of  a  mold 
and  the  mold  striking  upon  it 

Victor  Benson  testifled  tbat  prior  to  the 
time  Chobanlan  (plalntlfF)  was  injured,  he 
had  seen  molds  which  were  being  put  Into 
tbe  pit  tip  over  by  reason  of  the  brick  bot- 
tom falling  out  of  tbe  mold  and  the  mold 
striking  on  the  brick.  He  testified  tbat  this 
bad  happened  many  times  during  the  time 
that  he  was  working  there. 

Plaintiff  testifled  that  be  had  no  knowl- 
edge that  tbe  brick  bottoms  wete  apt  to  fall 
out  and  was  never  warned  relative  to  tbe 
same.  No  testimony  was  adduced  to  show 
that  the  plaintiff  had  any  such  knowledge. 

The  hooks  used  were  made  by  dtfendant 
In  its  blacksmith  shop. 

The  plaintiff  Introduced  the  testimony  of 
two  experts.  One  of  them;  James  Bowie, 
has  been  engaged  in  foundry  work  for  over 
38  years,  and  at  the  time  he  testified  was 
a  foundry  superintendent.  Tbe  other,  James 
A.  McKenna,  is  a  construction  engineer  in 
the  employ  of  the  city  of  Providence,  and 
has  had  experience  in  the  line  of  work  in 
question  covering  a  period  of  26  years. 

James  A.  McKenna  testified  that  during 
his  25  years  of  familiarity  with  this  line  of 
work  be  had  visited  foundries  where  like 
work  was  done  and  like  kinds  of  molds  used 
In  various  parts  of  the  country;  that  he  was 
familiar  with  the  different  apparatus  used 
in  the  foundries;  that  none  of  the  concerns 
where  like  work  was  performed  used  the 
kind  of  hook  tbat  tbe  defendant  used;  that 
the  kind  of  book  used  by  defendant  was  not 
a  proper  kind  of  book  to  use,  because  It  was 
an  unsafe  hook  for  that  work.  In  describing 
tbe  character  of  defendant's  hook,  the  wit- 
ness said:  "They  were  not  safe;  that  they 
were  what  is  called  bail  books — one  side  of 
the  book  would  free  Itself  If  the  craneman 
was  to  drop  it  a  half  an  inch;    tbe  other 
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Would  free  Itself  If  the  craneman  dropped  It 
flTe-elghtha  of  an  inch.  The  craneman  was 
35  feet  away,  or  thereabouts,  and  he  had  to 
govern  that  fire-eighths  of  an  inch,  and  half 
an  Inch,  from  where  be  was,  away  np  in  the 
air.  He  might  drop  the  crane  five-eighths 
of  an  inch  lower  than  it  shonld  be,  and 
the  books  would  become  disengaged."  Wit- 
ness testified  that  a  stirrup  hook  should  be 
used  on  a  trunnion  of  that  kind.  In  describ- 
ing the  stirrup  hook  that  should  be  used 
upon  that  class  of  work,  witness  said  this 
hook  has  "an  eye,  and  the  bottom  part  of 
the  eye  is  a  little  elongated  and  drops  down 
a  little  bit,  so  that  when  the  crane  reaches 
the  mold  the  trunnion  is  engaged  in  the  low- 
er part  of  the  stirrup.  It  could  go  up  or 
down  like  that;  but  it  won't  come  off. 
*  *  *  It  has  got  it  there  all  the  time,  so 
80  that  If  the  mold  was  tipped  over  you 
still  have  got  it  in  a  direct  way  (the  crane), 
when  you  could  pull  it  right  back  again." 
The  witness  testified  that  the  stirrup  hook 
remains  on  the  trunnion  nntil  the  operator 
take&  it  off,  and  is  put  on  and  taken  off  by 
band.  Witness  testified  that  a  stirrup  hook 
is  the  kind  of  a  hook  that  is  customarily 
used,  upon  molds  and  trunnions  of  the  kind 
that  defendant  used  in  its  foundry.  He 
further  testified  in  cross-examination  that 
the  same  kind  of  a  mold  wa&  used  to  his 
knowledge  at  the  John  A.  Roebling  Company, 
Trenton,  N.  J.,  but  the  Roebling  concern 
used  a  stirrup  book,  and  not  a  bail  hook. 
Witness  testified  in  cross-examination  that 
the  Bethlehem  Works  at  Gambriai  another 
large  foundry,  used  this  same  kind  of  molds 
with  stirrup  hooks. 

James  Bowie,  a  foundry  superintendent, 
testified  that  he  had  been  in  the  foundry 
business  for  38  years,  and  had  visited  found- 
ries all  over  the  country.  He  testified  that 
he  was  familiar  with  Ingot  molds  and  had 
seen  them  handled  by  trunnions  many  times. 
He  also  testified  that  he  has  never  seen  at 
any  other  place  the  kind  of  hook  used  by 
defendant  upon  its  trunnions;  that  stirrup 
hooks  were  always  used  in  every  place  that 
be  had  seen  like  work  performed.  Witness 
described  the  hook  used  by  defendant  at  its 
foundry  as  follows:  "It  Is  the  most  nonde- 
script hook  I  ever  saw.  It  was  a  little  car 
and  cart  hook — a  little  turn  up  on  It;  and 
the  other  hook  hasn't  any  turn  up  on  it  It 
is  not  an  S  hook — purely  an  S  hook.  It 
might  be  called  a  ball  hook."  Witness  tes- 
tified that  the  hook  used  by  the  defendant 
was  an  unsafe  hook  for  that  work. 

Upon  the  question  of  the  hooks,  John 
Pahlane,  foreman  of  the  defendant,  testified 
that  his  experience  consisted  of  the  follow- 
ing: Worked  for  a  while  in  Sweden,  then 
went  to  work  in  a  steel  foundry  in  Worcester, 
Mass.,  where  he  worked  for  four  years,  from 
1887  to  1891,  and  in  the  latter  year  came  to 
Kast  Providence  to  work  for  defendant,  and 
has  been  in  its  emfdoy  ever  since.  The  wit- 
ness testified  that  he  was  familiar  with  stir- 


rap  hooks,  and  that  the  stirrup  hook 
could  not  be  used  at  defendant's  foundry, 
giving  as  his  reasons  that  the  pit  was  too 
de^  to  put  them  on  and  off,  and  also 
that  a  stirrup  hook  might  catch  onto  the 
adjoining  mold  and  tumble  it  down.  He 
gave  as  his  opinion,  in  answer  to  question  of 
defendant's  counsel,  that  the  hook  that  de- 
fendant uses  is  safer  than  the  stirrup  hook. 
The  witness  said  that  the  stirrup  hook  wonld 
stay  on  until  taken  off  by  hand,  and  that 
this  would  enable  the  craneman  to  have  con- 
trol of  the  mold,  if  It  started  to  tip.  In  ex- 
plaining why  he  though  a  stlrmp  book  might 
tip  an  adjoining  mold  over  by  coming  in 
contact  with  it,  he  said  this  was  because  the 
molds  were  so  close  together.  He  admitted, 
however,  that  this  same  thing  might  occur  In 
connection  with  the  use  of  the  present  hooks 
that  defendant  uses,  If  one  of  them  shonld 
hit  the  adjoining  mold.  He  claimed,  how- 
ever, that,  even  if  the  Btirmp  hooks  could 
be  put  on  and  off  the  trunnions  all  right  in 
the  pit,  they  could  not  be  taken  off  and  pat 
on  when  the  mold  was  upon  the  floor. 

Charles  Sundstrom,  the  defendant's  other 
foreman,  testified  that  the  distance  between 
the  trunnions  as  the  mold  set  in  the  pit  was 
lees  than  one-half  inch.  This  statement  was 
contradicted  by  James  Bowie  and  James  A. 
McKenna,  who  each  teatlfled  that  the  dis- 
tance was  two  inches. 

Pahlane's  testimony  as  to  the  hooks  was 
contradicted  by  James  Bowie  and  James  A. 
McKenna,  who  were  recalled  to  the  stand. 
Mr.  Bowie  testified  that  stirrup  hooks  could 
be  used  all  right  upon  defendant's  trunnions; 
that  there  would  he  no  difficulty  in  placing 
a  properly  constructed  stirrup  hook  on  the 
trunnions,  and  that  there  was  ample  room 
between  the  molds.  Tbe  witness  testified 
further,  In  contradiction  of  the  witness  Pab- 
lane,  that  there  would  be  no  trouble  in  plac- 
ing the  stirrup  hooks  on  the  molds  when  the 
molds  were  on  the  fioor  of  the  fonndry. 
Witness  testified  that  there  was  no  <dmnce 
of  engaging  another  trunnion  in  taking  the 
books  off,  with  two  inches  between  the 
trunnions,  if  ordinary  care  was  used.  The 
witness  said  that  upon  defendant's  molds  a 
stirrup  hook  could  be  made  either  of  round 
or  fiat  iron;  if  the  former,  th^  could  be 
made  one-half  inch  thick;,  and  If  of  the 
latter,  five-eighths  of  an  inch  thick. 

James  A.  McKenna  testified,  in  answer  to 
witness  Pahlane's  statements,  that  stlrmp 
hooks  could  be  pat  on  and  taken  off  all  right 
He  further  testified  that  If  the  molds  were 
on  the  ground  the  stirrup  hooks  could  be  put 
on  and  taken  off  without  any  trouble.  Wit- 
ness contradicted  Pahlane's  statement  that 
the  stirrup  hook  would  be  dangerous,  be- 
cause in  taking  it  off  it  would  be  liable  to 
catch  on  a  trunnion  -  alongside  of  it  and 
testified  that  on  the  contrary,  such  a  thing 
would  be  almost  impossible  to  happen,  be- 
cause a  stirrup  book  could  not  catch  the  ad- 
joining trunnion,  except  at  one  point  and 
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that  would  be  directly  opposite  tbe  opening 
In  the  eye.  There  Is  no  danger,  the  witness 
said,  of  the  stirrup  hook  being  hooked  Into 
the  opposite  trunnion  by  the  operator  who 
was  removing  it,  as  claimed  by  Pablane,  un- 
less that  person  actually  put  It  on  the  other 
trunnion  by  hand.  Witness  said  that  the 
kind  of  hook  used  by  defendant  at  tbe  pres- 
ent time  is  more  likely  to  catch  on  another 
tronnion,  since  it  is  an  open  hook  and  moves 
around. 

The  testimony  showed  that  nobody  in  par- 
ticular pat  the  brick  bottoms  Into  the  mold; 
that  some  of  the  brick  bottoms  came  too 
large  and  had  to  be  cnt;  that  the  men  cut 
them  with  a  hammer;  that  sometimes  the 
bricks  came  too  small,  In  which  cases  large 
wedges  were  used ;  that  sometimes  the  work- 
en  chipped  the  brick  with  a  hammer  to  make 
It  go  Into  the  mold;  that  some  of  the  bricks 
were  used  three  or  four  times;  that  all  the 
bricks  were  supposed  to  be  of  tbe  same  size, 
but  were  not  One  of  the  witnesses  tesUfled 
that  they  tiad  to  break  brlekn  In  order  to  get 
them  in  to  the  mold,  and  '^or  this  puriwse 
they  used  a  hammer,  and  if  there  were  no 
hammers  a.  hatchet  was  used.  Witnesses  in- 
troduced by  the  plaintiff  testified  that  any 
kind  of  a  wedge  was  used,  and  any  and 
every  kind  of  wood  was  used  for  wedges; 
that  no  particular  kind  of  wood  was  sup- 
plied, and  the  men  used  wood  picked  up  in 
the  carpenter  shop;  that  sometimes  matches 
were  used  for  wedges ;  that  the  wedges  were 
shaped  up  sometimes  with  a  hatchet  and 
sometimes  with  a  knife;  that  sometime^ 
when  a  soft  wedge  was  used  In  a  hot  mold, 
the  wedge  burned  out,  and  the  brick  bottom 
would  fall  out  of  the  mold. .  Charles  John- 
son, a  subforeman,  testified  that  no  Iron  or 
steel  wedges  were  ever  used.  He  said  tliat 
they  made  wedges  out  of  anything  they  j 
could  get  hold  of.  In  making  wedges, 
anything  that  would  sharpen  a  piece  of  wood 
was  used.  Oustave  Anderson  testified  that 
when  they  cut  too  much  off  a  brick  they 
drove  a  piece  of  wood  to  wedge  the  brick  in. 
James  A.  McKenna  testified  that  steel  and 
iron  wedges  were  used  elsewhere  for  wedg- 
ing in  connection  with  molds.  James  Bowie 
testified  that  he  had  never  seen  wooden 
wedges  used  with  this  kind  of  a  mold.  Mr. 
Bowie  further  testified  that  the  heat  of  the 
mold  would  affect  the  wood. 

The  testimony  showed  that  the  plaintiff 
was  engaged  in  the  course  of  his  employment 
when  he  was  injured.  The  plaintiff  testi- 
fied that  the  foreman  directed  him  to  go  In- 
to tbe  pit,  and  that  he  was  told  to  put  the 
molds  in  position.  He  said  that  he  was 
ordered  to  do  this  liefore  he  was  Injured ; 
that  the  foreman  told  him  to  do  all  and 
every  kind  of  work  that  the  other  employes 
there  were  doing,  including  the  work  In  the 
pit  It  was  one  or  two  days  before  he  was 
hurt  that  he  was  told  to  do  pit  work.  He 
did  not  go  into  the  pit  upon  tbe  day  he  went 
Into  the  foundry,  because  it  did  not  come  bis 


turn  to  do  the  work.  The  men  took  turns 
putting  tbe  molds  into  tbe  pit  snd  there 
were  five  men  to  take  turns.  Each  set  tbe 
molds  in  the  pit  before  the  next  man's  torn 
came.  Witness  said  he  went  into  the  pit 
because  it  was  his  turn,  and  he  previously 
had  been  ordered  -by  the  boss  so  to  do. 
There  was  more  than  one  pouring  that  night 
There  were  on  an  average  two  pourings  a 
night;  sometimes  more.  In  order  to  set 
the  molds,  it  was  the  duty  of  the  workmen 
to  go  into  the  pit. 

August  Johnson,  tbe  craneman,  testified 
as  follows :  "Q.  Where  was  Chobanian  when 
he  was  injured?  A.  Down  in  tbe  pit  Q. 
What  doing?  A.  Pladng  the  molds.  .  Q. 
Was  that  part  of  his  work?    A.  Tes." 

Cliarles  Snndstrom  was  night  foreman  and 
was  up  in  the  furnace  room  at  the  time  Cho- 
banian was  injured.  Sundstrom  testified 
that  when  he  was  abe«it  from  tbe  pltroom 
Charles  Johnson,  who  was  the  oldest  pitman, 
was  in  charge  of  the  pit  gang,  as  foreman, 
in  his  place.  Johnson  was  asked  the  follow- 
ing questions:  "Q.  Was  he  (Chobanian) 
working  In  tiie  regular  way  that  night  in  the 
pit?  A.  Yes ;  he  was.  Q.  And  that  Is  where 
the  men  had  to  go  at  that  time  to  set  the 
molds  in  the  pit  was  it  not?  A.  Tee."  In 
cross-examination  he  was  asked:  "Q.  Wliat 
do  you  mean  by  the  statement  that  Choban- 
ian was  working  in  the  regular  way  in  the 
pit?  A.  He  was  doing— he  was  taking  Ids 
turn  to  do  tbe  work  the  same  as  we  did." 

Gustave  Anderson  testified  that  he  was 
one  of  the  five  pitmen.  He  further  testi- 
fied: "Q.  Chobanian  was  a  spare  man? 
A.  Yes.  Q.  What  is  the  duty  of  a  spare 
man?  A.  He  got  to  do  the  same  thing  what 
we  do.  Q.  And  this  night  when  he  was  in- 
jured, was  he  taking  his  turn  on  the  work? 
A.  Yes.  Q.  In  the  pit?  A.  Yes.  Q.  And 
was  ttiat  the  w^y  the  work  was  done — going 
down  into  the  pit?  A.  Yes.  Q.  The  other 
men  were  taking  their  turn,  and  Chobanian 
was  taking  his?    A.  Yes." 

Charles  Sundstrom  testified  that  at  tbe 
time  Chobanian  was  injured  be  was  a  spare 
pitman,  when  anybody  was  out  He  fur- 
ther testified  that  Chobanian  had  previously 
been  a  scrapman,  and  they  always  took  the 
oldest  scrap  loader  and  put  him  in  the  pit, 
if  he  was  able  to  do  it,  when  there  was  a 
vacancy.  "Q.  What  do  you  mean  by  putting 
him  into  the  pit?  A.  Well,  if  there  was  a 
man  sldk  or  anytliing  in  that  way,  we  had 
to  take  the  spare  man  and  put  him  In  his 
place.  Q.  Do  you  mean  by  'pit'  those  boles 
that  are  dug  in  the  ground?  A  Yes.  Q. 
Did  you  put  Chobanian  into  the  pit?  A. 
Yes."  Witness  testified  tbat  the  night  Cho- 
banian was  injured  five  men  comprised  the 
pit  gang;  that  their  names  were  Charles 
.Tolmson,  Victor  Benson,  Gustave  Anderson, 
Harry  Leary,  and  Chobanian,  and  tbat  these 
five  men  took  on  the  work.  Witness  further 
testified  that  each  of  these  pitmen  was 
expected  to  take  his  turn  setting  the  molds, 
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pntting  in  bottoms  In  tbe  molds,  and  clean- 
ing the  pit,  and  work  of  that  character. 

[11,17]  Where  there  is  conflicting  testi- 
mony, It  Is  the  peculiar  province  of  the 
Jury  to  say  what  testimony  they  will  be- 
lieve. By  their  verdict  In  this  case,  they 
have  shown  that  theyi  believed  'the  tes- 
timony of  the  plaintiff  and  his  witnesses. 
The  Jnry  saw  the  witnesses,  observed  their 
deportment  upon  the  witness  stand,  the  man- 
ner In  which  their  testimony  was  given,  and 
their  degree  of  Intelligence — all  of  which 
constituted  important  considerations  in  de- 
termining tbe  weight  to  be  given  to  the 
testimony.  The  defendant's  motion  for  a 
new  trial  was  denied  by  the  Justice  who 
presided  at  the  trial,  who  also  had  the  ad- 
vantage of  seeing  tbe  witnesses  and  hearing 
the  testimony.  The  verdict  is  supported  by 
the  evidence. 

[II]  Tbe  plaintiff  was,  at  the  time  of  the 
injury,  a  robust  man,  30  years  of  age,  and 
was  earning  about -114  a  week.  His  right 
arm  was  so  badly  bamed  as  to  necessitate 
its  amputation.  He  suffered  the  most  ex- 
cruciating pain  at  the  time  of  and  long  after 
the  accident  He  has  not  been  able  to  work 
since.  The  medical  testimony,  was  to  tbe 
effect  that  be  had  suffered  a  severe  and 
probably  permanent  shock  to  bis  nervous 
system,  and  that  he  would  probably  continue 
to  suffer  pain  for  the  rest  of  his  life.  The 
damages  given  by  the  Jury — $11,916 — do  not 
appear  to  us  to  be  excessive. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  upon 
the  verdict 

BIjODOBTT,  3.,  dissents. 


(33  R.  I.  83) 

CLARK  V.  NEW  YORK,  N.  H.  &  H.  K.  CO. 

(Supreme  Court  of  Rhode  Island.    July  8, 
1911.) 

L  New  Tbiai  (I  !•)— Jurisdiction  —  Stat- 
utes. 

The  original  jurisdiction  of  the  i!ui>erior 
court  over  new  trials  conferred  by  Court  & 
Practice  Act  1905,  Sf  4,  12,  486,  esUbliabing  a 
superior  court  with  jurisdiction  to  grant  a  new 
trial  for  any  reason  lor  which  a  new  trial  is 
granted  at  common  law,  otlier  than  error  of  law 
occurring  at  the  trial,  is  exclusive,  and  is  the 
same  as  formerly  vested  in  the  Supreme  Court 
except  as  limited  by  sections  2,  471-473,  giving 
the  Supreme  Court  supervision  over  inferior 
courts,  and  authorizing  it  to  grant  a  new  trial 
in  enumerated  ca^cs. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  1-3:    Dec.  Dig.  t  1*] 
2.  New  Tbiai.  ({  9*)— Past  or  Issues. 

Judiciary  Act,  c.  23,  {  7,  and  chapter  31, 
{  S,  dealing  with  special  verdicts  on  issues  sut>- 
mitted  to  the  jury,  and  Gen.  Laws  1S96,  c. 
251,  I  11,  prescribing  the  procedure  by  the  ap- 
pellate division  of  the  Supreme  Court  on  peti- 
tion for  new  trial,  and  directing  remission  of 
the  cause  to  the  lower  court  as  law  and  justice 
shall  require,  did  not  confer  on  the  Supreme 


Court  any  powers,  additional  to  those  already 
vested  in  it,  to  grant  new  trials  for  any  reason 
for  which  new  trials  have  been  granted  at  com- 
mon law,  and  did  not  authorize  the  Supreme 
Court  to  grant  new  trials  on  a  part  of  tne  is- 
sues alone,  but  such  irawer  was  a  part  of  its 
general  power  to  grant  new  trials. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  12;   Dec.  Dig.  {  9.*] 

3.  New  Triai,  (g  9*)— Part  of  Issues. 

Under  Courf  &  Practice  Act  1005,  S§  12, 
485,  providing  that  the  superior  court  shall 
have  jurisdiction  of  motions  for  new  trial  a» 
may  be  provided  by  law,  and  authorizing  the 
court  to  grant  a  new  trial  for  any  reason  for 
which  a  new  trial  is  usually  granted  at  com- 
mon law,  other  than  error  of  law  occurring  at 
the  trial,  the  superior  court  nlay  grant  a  new 
trial  on  a  part  of  the  issues  alone  and  may  di- 
rect a  new  trial  on  the  issue  of  damages  because 
of  the  Inadequacy  of  the  verdict,  such  new  trial* 
having  been  granted  at  conunon  law. 

[Ed.  Note. — ^For  other  qases,  see  New  Trial, 
Cent  Dig.  i  12;  Dec  Dig.  {  9.*] 

4.  New    Trial    (J   75*)  —  Gboundb  —  Iwadk- 

QUACT    OF    DaUAGES. 

A  new  trial  may  be  granted  for  inade- 
quacy of  damages. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  151,  152;   Dec.  Dig.  {  75.*] 
8.  New  Trial  (|  9*)— Okdeb  Granting  New 

Trial— Discretion  of  Court. 

Tbe  court,  on  a  motion  for  new  trial  on  m 
single  issue,  may  grant  a  new  trial  generally, 
or  a  new  trial  on  such  issue  alone,  as  in  its 
sound  judicial  discretion  seems  proper. 

[EJd.  Note.— For  other  cases,  see  New  TriaL 
Dec.  Dig.  {  9.*] 

Blodgett  J.,  dissenting. 

Exception  from  Superior  Court  Providence 
and  Bristol  Counties;  George  T.  Brown, 
Judge. 

Action  by  Mary  Clark  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. The  court  denied  plaintiff's  motion  for 
new  trial  on  the  question  of  damages  alone 
on  the  ground  that  the  verdict  In  her  favor 
was  Inadequate,  and  she  brings  exceptions. 
Exceptions  sustained,  and  cause  remitted 
with  dlreetlons. 

A.  B.  Crafts,  for  plaintiff.  Joseph  C  Swee- 
ney and  Eugene  J.  Phillips,  for  defendant 

JOHNSON,  3.  This  is  an  action  of  tres- 
pass on  tbe  case  for  negligence,  brought  by 
the  plaintiff  to  recover  damages  sustained  by 
her  by  reason  of  an  injury  received  while  a 
passenger  on  a  train  of  the  defendant  The 
case  was  tried  before  a  Justice  of  the  su- 
perior court  and  a  Jury,  on  June  20,  1010, 
and  succeeding  days,  resulting  in  a  verdict 
for  tbe  plaintiff  for  the  sum  of  ^,000.  The 
plaintiff  thereupon  filed  a  motion  for  a  new- 
trial,  as  follows:  "And  now  after  verdict- 
for  the  plaintiff  in  the  snm  of  two  thousand 
dollars,  the  plaintiff  moves  that  a  new  trial 
of  said  cause  be  granted  her  on  tbe  question 
of  damages,  and  as  grounds  therefor  says: 
First  That  under  tbe  law  and  the  evidence, 
tbe  damages  allowed  by  said  verdict  are 
grossly  Inadequate  and  insufficient     Second. 
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That  the  verdict  of  the  Jury  for  $2,000  In 
favor  of  the  plaintiff  is  groBsly  Inadequate, 
and  Insnfflclent,  and  contrary  to  the  erldence, 
and  the  weight  thereof  in  'its  Inadequacy. 
Third.  That  according  to  the  law  and  the  evl- 
dmce,  the  plaintiff  should  hare  recovered  a 
very  much  larger  sum  than  two  thousand 
dollars,  and  that  the  verdict  for  no  more 
than  $2,000  as  found  by  the  Jury  is  grossly 
Inadeqnate,  and  contrary  to  the  evidence  and 
the  weight  thereof.  Wherefore  the  plaintiff 
prays  that  a  new  trial  of  said  action  on  tihe 
question  of  the  amount  of  damages  to  which 
the  platattff  is  entitled  may  be  granted  her." 

The  trial  Justice  denied  the  motion  of  the 
plaintiff,  and  in  hla  decision  said:  "This  mo- 
tion, as  understood  by  the  court,  is  to  grant 
a  new  trial,  limiting  such  trial  to  the  assess- 
ment of  damages  for  the  plaintiff  by  another 
Jury.  Upon  the  question  as  to  whether  the 
amount  awarded  is  inadequate,  or  what 
would  be  the  action  of  the  court  if  the  mo- 
tion filed  was  to  grant  a  new  trial  upon  that 
ground,  the  court  now  expresses  no  opinion. 
Its  action  Is  limited  to  the  motion  filed." 
After  qnotlng  sections  12  and  485  of  the 
court  and  practice  act,  he  continues:  "It 
will  be  observed  that  the  Jurisdiction  of  this 
court  In  the  matter  of  granting  a  new  trial 
is  limited  to  setting  aside  the  verdict  and 
ordering  a  new  trial,  and  is  not  extended  so 
as  to  authorize  the  granting  of  a  new  trial 
for  the  assessment  of  damages  merely.  •  •  • 
Acting  upon  the  assumption  that  this  court 
has  no  Jurisdiction  to  grant  the  motion  filed, 
motion  for  a  new  trial  'on  the  question  of 
damages'  is  denied."  The  plaintiff  excepted 
to  the  decision  of  the  court  denying  said  mo- 
tion for  a  new  trial. 

The  plaintlfTs  bill  of  exceptions  was  sea- 
sonably filed  and  was  sijeclally  allowed,  aa 
follows,  by  the  Justice  who  presided  at  the 
trial:  "Aug.  3,  1910.  The  plaintltTs  motion 
for  a  new  trial  on  the  question  of  damages 
was  denied  on  the  ground  that  this  court  had 
no  Jurisdiction  to  grant  the  motion  as  stated 
in  ita  decision  on  file.  To  this  decision  the 
plaintiff  excepted,  which  exception  la  hereby 
allowed."  The  case  is  therefore  before  this 
court  on  said  exception. 

Under  the  charter,  and  under  the  Constitu- 
tion, the  Jurisdiction  of  the  courts  of  this 
state  as  to  new  trials  has  always  depended 
entirely  upon  statute.  Under  the  authority 
given  by  the  charter  "also  to  appoint,  order 
and  direct,  erect  and  settle  such  places  and 
cdortB  of  Jurisdiction  for  the  bearing  and 
determining  of  all  actions,  cases,  matters  and 
things  happening  within  the  said  colony  and 
plantation,  and  which  shall  be  in  dispute  and 
depending  therein  as  they  shall  think  flt<" 
the  General  Assembly  In  1677  passed  a  law 
entitled  "A  rehearing  after  Jadgment  grant- 
ed," providing  that  "either  the  plaintiff  or 
defendant  shall  each  of  them  have  liberty 
of  one  rehearing  if  either  of  them  de^re  It, 
and  no  more."  Pub.  Laws,  R.  I.  1636-1706, 
p.  26L   And  under  various  statutes  new  trials 


as  of  course  were  provided  for  until  1878. 
But  to  come  to  the  power  of  the  courts  to 
grant  new  trials  given  them  by  statute.  In 
Pub.  Laws,  R.  I.  1798,  p.  143,  the  Supreme 
Judicial  Court  Is- given  "power  to  grant  new 
trials  in  cases  where  there  has  been  a  trial 
by  Jury,  for  reasons  for  which  new  trials 
have  been  usually  granted  at  common  law." 
In  Pub.  Laws,  R.  1. 1822,  p.  109,  the  Supreme 
Judicial  Court  is  given  the  same  power  in 
the  same  words.  In  1843,  the  Constitution 
was  adopted.  Article  10,  {  1,  provided  that 
"the  Judicial  power  of  the  state  shall  be  vest- 
ed in  one  Supreme  Court,  and  in  such  in- 
ferior courts  as  the  General  Assembly  may, 
from  time  to  time,  ordain  and  establish." 
Section  2  provided,  that  "the  several  courts 
shall  have  such  Jurisdiction  as  may,  from 
time  to  time,  be  prescribed  by  law."  In  Pub. 
Laws,  R.  I.  1844,  p.  89,  the  Supreme  Court 
Is  given  "power  to  grant  a  new  trial  in  any 
case  where  there  has  been  a  trial  by  Jury, 
for  reasons  for  which  new  trials  have  been 
usually  granted  at  common  law,"  being  the 
same  language  in  which  the  power  had  been 
given  to  the  Supreme  Judicial  Court  before 
the  adoption  of  the  Constitution.  In  the 
next  revision  (Revised  Statutes,  R.  I.  1857) 
the  power  to  grant  new  trials  is  given  to 
the  Supreme  Court,  by  chapter  193,  §  8,  for 
the  same  reasons  as  in  the  previous  revisions 
since  1798;  and  chapter  164,  {  4,  provides 
that  "the  said  court  shall  have  general  su- 
perintendence of  all  courts  of  inferior  Juris- 
diction for  the  prevention  and  correction  of 
errors  and  abuses,  where  no  other  remedy  is 
expressly  provided  by  law."  The  same  power 
as  to  granting  new  trials  is  given  to  the  Su- 
preme Court  in  Gen.  Stats.  1872,  c.  210,  |  3, 
and  in  Pub.  Stats.  1882,  c.  221,  |  3.  By  the 
Judldary  Act,  passed  May  19,  1893,  the  Su- 
preme Court  was  separated  into  two  divi- 
sions, chapter  1,  |  5,  providing  that  "there 
shall  be  an  appellate  division  and  a  common 
pleas  division  of  the  Supreme  Court"  By 
chapter  2,  {  4,  the  Supreme  Court  in  Its  Ap- 
pellate Division  was  given  "exclusive  cogni- 
zance and  Jurisdiction  of  all  motions  and  pe- 
titions for  a  new  trial  in  any  court"  By 
chapter  31,  {  6,  of  said  act,  a  party  to  a  dvll 
suit  tried  by  a  Jury  If  be  "deem  himself  en- 
titled to  a  new  trl&l  for  reasons  for  which 
a  new  trial  is  usually  granted  at  common 
law  •  •  •  shall  be  entitled  •  •  •  to 
have  his  petition  for  a  new  trial  •  •  • 
heard  before  and  decided  by  the  appellate 
division  of  the  Supreme  Court,"  upon  comply- 
ing with  the  course  of  procedure  set  out  In 
the  succeeding  sections  of  said  chapter. 

By  chapter  23,  |  7,  of  said  act,  it  was  pro- 
vided, inter  alia,  that:  "The  AppeUate  Divi- 
sion of  the  Supreme  Court  may,  on  motion  of 
any  party  made  and  filed,  together  with  a 
statement  of  the  evidence  in  such  cause  at 
said  trial  In  manner  as  Is  elsewhere  provided 
in  cases  of  petitions  for  new  trial,  set  aside 
any  general  verdict  and  order  Judgment  to  be 
entered  by  the  common  pleaa  division  In  fa- 
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vor  of  either  party  npon  any  special  yerdlct 
found  In  any  cause;  or  It  may  order  a  new 
trial  generally,  or  upon  any  Issue  submitted 
at  sucb  trial,  as  upon  Inspection  of  all  tbe 
evidence  adduced,  and  tbe-  general  and  spe- 
cial verdict  found  therein,  to  It  shall  seem 
Just." 

In  the  next  revision  (Gen.  Laws  1896),  the 
same  provision  as  to  divisions  of  the  Su- 
preme Court  was  retained  (chapter  221,  f  5). 
The  Appellate  Division  had  exclusive  Juris- 
diction of  all  ^motions  and  petitions  for  a 
new  trial  In  any  court  Chapter  222,  {  4. 
The  right  of  any  party  deeming  himself  en- 
titled to  a  new  trial  for  reasons  for  which 
a  new  trial  Is  usually  granted  at  common 
law,  etc.,  is  preserved  in  chapter  251,  ^  5, 
which  iB  In  the  same  words  as  chapter  31,  8 
6,  of  the  Judiciary  act,  cited  supra.  And 
chapter  251,  i  11,  of  said  Gen.  Laws  of  1896, 
provided  that:  "The  Appellate  Division  of 
the  Supreme  Court,  having  considered  any 
petition  for  a  trial  or  new  trial,  or  for 
Judgment  on  special  verdict,  or  motion  in  ar- 
rest of  Judgment  or  any  motion  of  a  similar 
nature  or  purpose,  preferred  under  the  pro- 
vlBionB  of  this  chapter,  may  grant  or  deny 
the  same ;  and  shall,  after  deciding  all  ques- 
tions raised  by  the  petition  or  motion,  re- 
mit the  cause  and  the  papers  therein  to  the 
common  pleas  division  of  the  Supreme  Ck>urt, 
or  district  court,  respectively,  with  direction 
to  award  a  new  trial  therein,  and  direction 
when  the  same  may  come  up  for  assign- 
ment, or  direct  entry  of  Judgment,  and  the 
date  thereof,  as  the  case  may  be,  and  may 
make  such  other  or  further  orders  as  to 
costs  or  otherwise.  In  tbe  cause,  as  to  law 
and  Justice  shall  appertain." 

In  November,  1903,  section  2  of  article  10 
of  the  Constitution,  providing  that  "the  sev- 
eral courts  shall  have  such  Jurisdiction  as 
may,  from  time  to  time,  be  prescribed  by 
law"  was  annulled  by  tbe  adoption  of  article 
12  of  Amendments  of  the  Constitution,  tbe 
first  section  of  which  waa  substituted  In 
place  of  said  section  2  and  is  as  follows: 
"The  Supreme  Court  shall  have  final  revi- 
sory and  appellate  Jurisdiction  npon  all  ques- 
tions of  law  and  equity.  It  shall  have  power 
to  Issue  prerogative  writs,  and  shall  also 
have  such  other  Jurisdiction  as  may,  from 
time  to  time,  be  prescribed  by  law.  A  ma- 
jority of  Its  Judges  shall  always  be  neces- 
sary to  constitute  a  quorum.  The  inferior 
courts  shall  have  such  Jurisdiction  as  may, 
from  time  to  time,  be  prescribed  by  law." 
Prior  to  the  adoption  of  this  amendment, 
the  Supreme  0)urt  bad  only  such  Jurisdiction 
as  was  from  time  to  time  prescribed  by  law. 
Since  that  time  it  has,  under  tbe  -Constitu- 
tion, final  revisory  and  appellate  Jurisdic- 
tion upon  aU  questions  of  law  and  equity, 
and  the  power  to  issue  prerogative  writs, 
"and  shall  also  have  such  other  Jurisdiction 
as  may,  from  time  to  time,  be  prescribed  by 
law."     Tbe  Inferior  courts  are  limited  to 


the  exercise  of  such  Jnrisdlctton  as  may, 
from  time  to  time,  be  given  them  by  law. 

Section  2  of  the  court  and  practice  act, 
passed  May  8,  1906,  provides  that  "the  Su- 
preme Court  shall  have  general  supervision 
of  all  courts  of  inferior  Jurisdiction  to  cor- 
rect and  prevent  errors  and  abuses  therein 
when  no  other  remedy  Is  expressly  provided; 
It  may  issue  writs  of  habeas  corpus,  of  er- 
ror, certiorari,  mandamus,  prohibition,  quo 
warranto,  and  all  other  extraordinary  and 
prerogative  writs  and  processes  -necessary  for 
the  furtherance  of  Justice  and  the  due  ad- 
ministration of  the  law;  It  may  entertain 
inrormations  in  the  nature  of  quo  warranto 
and  petitions  in  equity  to  determine  title  to 
any  office;  it  shall  have  Jurisdiction  of  peti- 
tions for  trials  and  new  trials  as  provided 
by  law,  biUs  of  exceptions,  appeals,  and  cee- 
tifications  to  the  Supreme  Court,  and  special 
cases  in  which  parties  having  adversary  in- 
terests concur  In  stating  questions  for  the 
opinion  of  the  court  as  provided  by  law,  and 
shall  by  general  or  special  rules  regulate  tbe 
admission  of  attorneys  to  practice  In  all  the 
courts  of  the  state." 

By  section  4  of  said  act  a  superior  court 
is  established.  Jurisdiction  as  to  new  trials 
Is  given  to  the  superior  court  by  sections  12 
and  4S5  of  said  act,  which  are  as  follows: 

"Sec.  12.  The  superior  court  shall  have 
Jurisdiction  of  such  motions  for  new  trials 
as  may  be  provided  by  law,  and  concurrently 
with  the  Supreme  Court  Shall  have  Juris- 
diction of  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  and  informations  in  tbe  na- 
ture of  quo  warranto." 

"Sec.  486.  Within  seven  days  after  ver- 
dict any  person  or  party  entitled  to  except  in 
a  <*auBe  or  proceeding  tried  by  a  Jury  in  the 
superior  court  may  file  in  the  office  of  the 
clerk  of  said  court  a  motion  for  a  new  trial 
for  any  reason  for,  which  a.  new  trial  is 
usually  granted  at  common  law,  other  than 
error  of  law  occurring  at  the  triaL  Such 
motion  shall  state  the  grounds  relied  upon  in 
Its  support.  The  court,  after  bearing  the 
parties,  may  set  aside  the  verdict  and  order 
a  new  trial,  with  or  without  terms.  A  ver- 
dict shall  not  be  set  aside  as  excessive  by 
the  supreme  or  sui)erlor  court  until  the  pre- 
vailing party  has  been  given  opportunity 
to  remit  so  much  thereof  as  the  court  adjudg- 
es excessive." 

Said  act  also  provides  for  application  to 
the  Supreme  Court  for  a  trial  within  one 
year  in  cases  where  no  trial  has  been  had 
and  Judgment  has  been  rendered  against  a 
party  on  nonsuit,  default,  or  report  of  refer- 
ees,' by  reason  of  accident,  mistake,  or  un- 
foreseen cause  (section  471);  in  cases  where 
a  trial  has  been  bad  In  the  superior  court 
which  was  not  full,  fair,  and  Impartial  (sec- 
tion 472) ;  and  in  cases  where  a  person  is  ag- 
grieved by  any  order,  decree,  decision,  or 
Judgment  of  the  superior  court  or  of  any 
probate  court  or  town  council,  and  from  ac- 
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cident,  mistake,  or  anforeseen  cause,  or  lack 
of  evidence  newly  discovered,  has  failed  to 
claim  or  prosecute  his  appeal,  or  to  file  and 
prosecute  a  hill  of  exceptions,  or  motion,  w 
petition  for  a  new  trial  (section  473). 

[1]  Otherwise  than  as  provided  In  sections 
2,  471,  472,  and  473,  the  original  jurisdic- 
tion of  the  superior  court  over  new  trials,  on 
petition.  Is  exclusive.  It  is  to  be  observed 
that  "aify  person  or  party  entitled  to  except 
In  a  cause  or  proceeding  tried  by  a  Jury  in 
the  superior  court"  may  file  a  motion  for  a 
new  trial  "for  any  reason  for  which  a  new 
trial  Is  usually  granted  at  common  law,  oth- 
er than  error  of  law  occurring  at  the  trial." 
And  then  follows  the  provision  that  "the 
court,  after  hearing  the  parties,  may  set 
aside  the  verdict  and  order  a  new  trial,  with 
or  without  terms."  In  the  last  revision  (Oen. 
Laws  1909),  section  2  of  the  court  and  prac- 
tice act,  as  to  the  jurisdiction  of  the  Su- 
preme Court,  is  retained  as  section  2  of  chap- 
ter 272.  Chapter  273,  |  9,  provides  that  "the 
superior  court  shall  have  Jurisdiction  of 
such  motions  for  new  trials  as  may  be  pro- 
vided by  law."  Section  485  of  the  court  and 
practice  act,  quoted  supra,  is  retained  as 
section  12  of  chapter  298. 

It  is  clear  that  by  the  court  and  practice 
act,  and  now  by  Gen.  Laws  1909,  the  superior 
court  has  the  same  power  to  grant  new  trials 
for  any  reason  for  which  new  trials  are 
usually  granted  at  common  law,  other  than 
error  of  law  occurring  at  the  trial,  that  was 
formerly  vested  in  the  Supreme  Court.  Hav- 
ing that  power,  can  the  superior  court  grant 
the  kind  of  new  trial  asked  for  by  the  mo- 
tion filed  In  this  case,  1.  e.,  a  new  trial  upon 
the  question  of  damages  alone?  At  common 
law,  can  a  new  trial  be  granted  upon  a  part 
of  the  issues,  or  must  the  new  trial  be  gen- 
eral? 

[J]  The  Supreme  Court  has  granted  many 
new  trials  to  be  had  on  a  part  of  the  issues 
and  many  upon  the  question  of  damages 
alone.  In  Angell  v.  Lewis,  20  R.  I.  391,  893, 
89  Atl.  521  (78  Am.  St  Rep.  881),  the  courc 
says:  "The  verdict  of  the  Jury,  which  was 
for  the  defendant,  was  clearly  against  the 
evidence,  and  ought  to  be  set  aside."  The  pe- 
tition for  a  new  trial  was  granted,  "the  same 
to  be  bad  on  the  question  of  damages  only." 
In  McNeil  v.  Lyons,  20  R.  I.  672,  40  Atl.  831, 
the  plaintiff  petitioned  for  a  new  trial  on 
the  question  of  damages  only.  At  page  673 
of  20  R.  I.,  page  832  of  40  Atl.,  the  court 
said:  "As  the  evidence  Is  not  all  before  us, 
we  caimot  properly  grant  the  plaintiff's  re- 
quest that  the  new  trial  shall  be  had  on  the 
question  of  damages  only,  as  it  may  be  that 
the  defendant  has  a  good  defense  on  the 
merits  of  the  case.  But  If  the  plaintiff  de- 
sires a  new  trial  generally,  and  shall  so 
elect,  in  writing,  within  ten  days  from  the 
filing  of  this  opinion,  an  order  may  be  made 
granting  the  same.  Otherwise  the  petition  to 
be  denied  and  judgment  entered  on  the  ver- 
dict"   Other  cases  are  Woods  r.  Nichols,  22 


R.  I.  225,  47  Atl.  211;  Angell  T.  Reynolds, 
26  R.  1. 160,  68  AQ.  626,  106  Am.  St  R«p.  707 ; 
McOabe  v.  Narragansett  Electric  Lighting 
Co.,  26  R.  I.  427,  59  Atl.  112;  Reynolds  v. 
Narragansett  Electric  Lighting  Co.,  26  R.  I. 
467,  59  Ati.  393;  McDonald  v.  Rhode  Island 
Co.,  26  R.  I.  467,  59  AU.  391 ;  McGregor  v. 
Rhode  Island  Co.,  27  R  I.  85,  60  AU.  761. 

Haley  v.  Calef,  28  It  I.  332,  67  Atl.  823: 
Here,  two  actions  of  trespass  on  the  case  for 
negligence,  brought  to  recover  damages  from 
the  towns  of  Johnston  and  North  Providence, 
for  injuries  sustained  by  reason  of  a  defect 
in  a  bridge  connecting  the  two  towns,  were 
consolidated  for  purposes  of  trial  in  the  su- 
perior court  and  after  verdict  for  the  plain- 
tiffs the  defendants  excepted.  No  evidence 
was  offered  to  show  in  which  town  the  de- 
fect was  located,  and  the  court  (page  886 
of  28  R.  L,  page  324  of  67  AO.,  said:  "We 
are  of  the  opinion  that  the  cause  should  bo 
remanded  to  the  superior  court  for  the  de- 
termination of  that  question  only,  inasmuch 
as  both  defehdants  have  already  had  an  op- 
portunity to  be  heard  on  the  amount  of  dam- 
ages, and  no  exception  Is  urged  on  the  ground 
that  they  are  excessive."  The  power  of  the 
Supreme  Court  to  thus  limit  the  new  trlial 
is  not  disputed.  It  is  argued,  however,  by 
the  defendant  that  this  power  is  not  vested 
In  the  superior  court,  although  ttie  power  to 
grant  new  trials  Is  given  to  that  court  by 
the  court  and  practice  act  and  Oen.  Laws. 
1909,  In  the  same  language  In  wUcb  it  was 
before  given  to  the  Supreme  Court.  Were 
these  new  trials  granted  for  the  reasons  for 
which  new  trials  are  usually  granted  at  com- 
mon law  or  by  virtue  of  added  powers  given 
by  the  various  statutes  enumerating,  spe- 
cifically certain  things  which  the  Supreme 
Court  was  empowered  to  do  upon  granting  a 
new  trial?  Chapter  23,  S  7,  and  chapter  81, 
S  5,  of  the  Judiciary  Act,  cited  supra,  provide 
for  dealing  with  special  verdicts  upon  issues 
submitted  to  the  Jury.  Chapter  251,  S  11, 
Gen,  liBWS  1896,  quoted  supra,  states  the 
procedure  to  be  followed  by  the  appellate  di- 
vision after  having  considered  and  decided 
any  petition  for  a  trial  or  new  trial,  or  for 
Judgment,  oin  special  verdict  or  motion  In  ar- 
rest of  judgment  or  any  motion  of  a  similar 
nature  or  purpose  preferred  under  the  provi- 
sions of  said  chapter,  directing  remission  of 
the  cause  to  the  lower  court  with  directions 
as  to  the  disposal  thereof,  and  then  provides 
"and  may  make  such  other  or  further  orders 
as  to  costs  or  otherwise.  In  the  cause,  as  to 
law  and  Justice  shall  appertain."  In  our 
opinion  these  statutes  did  not  confer  upon 
the  Supreme  Court  any  powers  additional  to 
those  already  vested  In  it,  as  to  its  jurisdic- 
tion to  grant  new  trials  for  any  reason  for 
which  new  trials  have  usually  been  granted 
at  common  law. 

In  Foster  v.  Browning,  4  R.  I.  47,  63,  67 
Am.  Dec.  506,  the  court,  Ames,  C.  J.,  said: 
"The  motion  for  a  new  trial  In  this  case  is 
in  general  terms,  and  if  granted  as  aske4, 
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will  open  to  the  Jury  who  are  to  try  the 
cause  all  the  issues  whidi  are  made  up  In  it 
We  were  asked,  however,  by  the  applicant 
for  a  new  trial,  at  the  argument,  Inasmuch 
as  a  prescriptive  right  of  way  appurtenant 
to  the  farm  of  Abiel  T.  Browning  in  whose 
right  the  defendants  Justify,  is  pleaded,  and 
has  been  found  against  them,  to  limit  the 
new  trial  to  the  plea  of  license,  and  allow 
the  verdict  to  stand  as  to  the  plea  first  nam- 
ed. This  would  be,  in  effect,  to  order  a 
Judgment  to  be  entered  up  against  the  de- 
fendants, ezc^t  so  far  as  the  mere  ques- 
tion of  tiie  amount  of  damages  is  concerned. 
Now,  although  it  is  true  that  in  granting 
new  trials  we  are  expressly  empowered  by 
statute  to  grant  them  under  such  restric- 
tions and  conditions  as  we  may  prescribe 
(Dig.  1844,  pp.  89,  00),  and  it  is  not  unusual, 
at  least  when  they  are  granted  for  causes 
not  InvolTlng  any  fault  of  the  court,  to  Im- 
pose proper  conditions  upon  the  applicant,  In 
the  way  of  costs,  or  even  of  limiting  the  Is- 
sues, or  points  under  the  general  issue,  to  be 
opened  to  him  in  the  new  trial  (Hutchinson 
▼.  Piper,  4  Taunt  565;  Thwaltes  v.  Sains-' 
bury,  7  Blngh.  437;  Baxter  ▼.  Nurse,  6  Mann. 
&  Orang.  940-942;  Winn  t.  Columbian  Ins. 
Co.,  12  Pick.  [Mass.]  287,  288;  Robbins  ▼. 
Townsend,  20  Pick.  [Mass.]  361;  Allen  ▼. 
Mapes,  20  Wend.  [N.  Y.]  633,  634),  or  to 
grant  them,  unless  the  otiier  party  releases 
an  excess  of  damages,  or  does  some  other 
Justice  In  the  cause,  and  so  to  Impose  a  con- 
dition upon  him,  if  he  would  prevent  the 
new  trial  (Stephenson  et  al.  v.  Mansony,  4 
Ala.  817,  318),  yet  where,  as  in  this  case, 
the  ground  upon  which  the  new  trial  is 
granted  Is  an  error  of  the  court  it  at  least 
is  not  customary  to  impose  any  conditions 
upon  the  applicant  unless  indeed,  the  court 
"has  acquired  a  right  so  to  do  by  his  previ- 
ous consent.  Baxter  v.  Nurse,  supra;  Tut- 
tle  V.  Gates,  11  Shepley's  R.  395,  397,  808. 
But  see  Robbins  v.  Townsend,  supra." 

In  Folsom  v.  Freeborn,  Town  Treasurer, 
13  R.  I.  200,  No.  9,367,  Supreme  Court,  a 
case  brought  February  6,  1875,  there  was  a 
verdict  for  the  defendant,  and  a  new  trial 
as  of  course  at  which  a  second  verdict  was 
rendered  for  the  defendant.  After  said  sec- 
ond verdict  the  court  granted  a  new  trial 
as  follows:  "1880,  O.  T.  77  day.  Plffs.'  peti- 
tion granted  upon  the  question  of  the  ob- 
struction of  the  approach  to  the  plaintiffs' 
wharf  unless  deft,  will  take  Judgment  witb- 
out  costs."  The  same  practice  has  prevailed 
in  other  Jurisdictions. 

In  Winn  v.  Columbian  Ins.  Ca.,  12  Pick. 
(Mass.)  279,  288,  the  court  by  Shaw,  C.  J., 
said:  "There  are  many  cases  so  situated,  that 
it  would  be  highly  proper  to  grant  a  new 
trial  as  to  a  particular  point,  or  for  the  pur- 
pose of  correcting  a  particular  error  or  mis- 
take. Hutchinson  v.  Piper,  4  Taunt.  555. 
This  Is  analogous  to  the  case  of  Judgments, 
awards,  and  other  legal  proceedings,  good  In 
part  and  bad  in  part  where  the  court  will, 


if  the  position  of  the  cause  will  admit  of  It 
preserve  that  which  Is  good,  and  correct  that 
only  which  is  erroneous.  In  this  case,  if  the 
plaintiffs  have  acted  under  a  misapprehen- 
sion of  their  rights  at  the  trial,  and  are  de- 
sirous of  going  to  the  Jury  for  the  purpose 
of  assessing  the  damages  only,  as  upon  a 
partial  loss,  the  verdict  will  be  set  aside, 
and  a  new  trial  granted  for  that  purpose 
only,  the  plaintiffs  consenting  that  a  verdict 
shall  be  entered  for  a  partial  loss,  and  the 
inquiry  before  the  Jury  be  confined  to  the 
question  of  amount;  otherwise  an  assessor 
will  be  appointed  to  adjust  the  partial  loss, 
agreeably  to  the  provision  in  the  verdict" 

In  Sprague  v.  Bailey,  19  Pick.  (Mass.)  436. 
442,  the  court,  by  Shaw,  C.  J.,  said:  "The 
court  are  of  opinion  that  the  plaintiff's  mo- 
tion to  set  aside  the  verdict  and  order  a  new 
trial,  ought  to  be  so  far  granted,  as  to  open 
the  single  fact  whether  the  collector  was 
duly  sworn  as  such  collector,  for  the  year 
1834.  This  may  b«  conveniently  done,  the 
parties  consenting  to  it  by  directing  the  Ju- 
ry, if  they  find  that  he  was  duly  sworn,  to 
find  a  verdict  for  the  defendant;  otherwise 
to  find  a  verdict  for  the  plolntifl  and  assess 
his  damages." 

In  Robbins  v.  Townsend,  20  PIdc.  (Mass.) 
345,  the  evidence  admitted  to  establisb  the 
fact  of  the  appointment  of  the  plaintiff  as 
master  of  the  house  of  correction  was  held 
clearly  incompetent,  and  a  new  trial  was 
granted.  The  court  page  361,  said:  "In  the 
manner  in  which  It  is  now  presented  in  the 
argument  and  considered  by  the  court  the 
evidence  was  incompetoit  and  ought  not  to 
have  been  admitted,  and  for  ,this  cause  a 
new  trial  must  be  granted.  But  there  hav- 
ing been  a  full  and  legal  trial  en  the  merits 
as  to  the  other  parts  of  the  case,  and  the 
question  of  the  appointment  of  the  plaintiff 
as  master  of  the  house  of  correction  being 
entirely  disconnected  with  the  other  ques- 
tions raised,  and  one  which  In  no  way  could 
have  had  any  Infiuence  upon  the  finding  of 
the  Jury  upon  those  questions,  the  new  trial 
is  limited  to  this  particular  point  la  cases 
like  the  present,  substantial  justice  may  be 
done  without  disturbing  the  verdict  general- 
ly, by  submitting  to  a  new  Jury  the  question, 
in  reference  to  which  evidence  was  errone- 
ously admitted." 

In  Amherst  Bank  v.  Root  2  Mete.  (Mass.) 
622,  642,  the  court  said:  "As  the  only  excep- 
tion, which  is  sustained,  relates  to  the  proof 
of  the  execution  of  the  bond,  the  court  are 
of  opinion  that  this  is  one  of  those  cases 
where  the  new  trial  should  be  confined  to  the 
point,  whether  the  bond  was  duly  executed, 
and  that  the  issue  to  the  Jury  on  the  new 
trial  should  be  on  that  fact  only." 

In  Seccomb  v.  Provincial  Ins.  Co.,  4  Al- 
len (Mass.)  162,  153,  156,  a  new  trial  was 
granted  on  the  single  question  "whether 
Smyrna,  in  a  commercial  sense  and  by  com- 
mercial usage,  was  a  port  in  Europe." 

In  Boyd  v.  Brown,  17  Pick.  (Mass.)  463, 
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461,  the  court  found  that  the  damages  were 
excesaive  and  eald:  "But  this  we  do  not  con- 
sider a  suflacient  reason  for  setting  aside  the 
verdict  and  granting  a  new  trial  so  as  to 
open  the  whole  merits  of  the  case  to  future 
litigation,  which  have  been  once  fairly  tried, 
espedally  as  the  verdict  may  be  i^t  aside  In 
part,  and  a  new  trial  granted  with  respect 
to  the  assessment  of  damages  only,  as  was 
done  In  the  case  of  Winn  v.  Columbian  Ins. 
Oo.,  12  Pick.  (Mass.)  288;  and  thus  the  only 
error  existing  may  be  corrected  without  the 
expense  of  a  new  trial  on  the  merits." 

In  Ryder  v.  Hathaway,  21  Pick.  (Mass.) 
298,  306,  307,  the  court  said:  "The  verdict 
must  therefore  be  set  aside,  and  a  new  trial 
granted.  But  as  the  question  of  title  has 
been  fully  and  fairly  tried  and  settled,  there 
can  be  no  reason  for  retrying  that,  and  the 
new  trial  must  be  confined  entirely  to  the 
question  of  damages." 

In  Pratt  v.  Boston  Heel  &  Leather  Oo.,  1S4 
Mass.  300,  302,  the  action  was  brought  to  re- 
cover the  value  of  a  quantity  of  wool.  Upon 
the  defendant's  motion,  and  after  bearing,  a 
new  trial  was  granted  by  the  superior  court 
"on  the  Issue  of  the  value  of  the  wool  alone." 
At  the  hearing  anew  under  said  order  the 
defendant  excepted  to  the  admission  of  tes- 
timony as  to  the  value  of  the  wool.  His  ex- 
ertion to  such  admission  was  overruled,  the 
court  saying,  "But  the  new  trial  was  grant- 
ed on  the  issue  of  the  value  of  the  wool 
alone;  and  no  other  question  was  open  to 
the  defendant" 

In'  the  case  of  McKay  v.  Dredging  Co.,  98 
Me.  201,  44  Atl.  614,  there  had  been  two  ver- 
dicts. A  new  trial  had  been  granted  on  the 
first  on  the  ground  that  the  damages  were 
excessive.  Upon  a  motion  for  a  new  trial 
after  the  second  verdict,  the  court  said:  "The 
verdict  as  to  the  question  of  liability  should 
stand,  and  judgment  be  eventually  rendered 
thereon  for  the  plaintiff.  The  assessment  of 
damages,  however,  must  be  set  aside  and 
damages  be  assessed  anew  by  a  Jury  unaf- 
fected with  any  contention  over  the  question 
of  liability.  This  the  court  has  power  to  do" 
(citing  eases).  "The  assessment  of  damages 
set  aside  and  a  new  trial  ordered  for  the  as- 
sessment of  damages  only."  See,  also,  Ben- 
ton V.  Collins,  125  K  C.  83,  34  S.  E.  242,  4T 
L.  R.  A.  33;  Nathan  v.  Railway,  118  N.  C. 
1066,  24  8.  B.  611;  Lavelle  v.  Ciorrlgnio,  86 
Hun,  135,  141,  83  N.  Y.  Supp.  376;  Lisbon  v. 
Ijyman,  49  N.  H.  553. 

[3]  The  defendant's  counsel  argue  that  un- 
der the  statute  the  superior  court  has  power 
only  to  set  aside  the  verdict  and  grant  a  new 
trial,  and  that  therefore  the  new  trial  must 
be  general.  The  court  below,  in  his  rescript 
denying  the  motion  for  a  new  trial  for  the 
assessment  of  damages  only,  says:  "It  will  be 
observed  that  the  jurisdiction  of  this  court 
In  the  matter  of  granting  a  new  trial  is  lim- 
ited to  setting  aside  the  verdict  and  ordering 
a  new  trial,  and  Is  not  extended  so  as  to  au- 
thorize the  granting  of  a  new  trial  for  the 


assessment  of  damages  merely."  Is  it  true 
that  the  verdict  must  be  wholly  set  aside  if 
a  new  trial  is  to  be  granted? 

In  a  long  line  of  English  cases  new  trial 
of  a  part  of  the  issues  In  a  case  was  refused 
because  of  the  supposed  indivisibility  of  a 
verdict.  Bond  v.  Sparks,  12  Mod.  275  (1700), 
was  trespass  against  three  defendants.  "Two 
were  acquitted,  and  Sparks  found  guilty ;  and 
it  was  certified  by  the  judge  to  be  against 
evidence;  and  motion  for  a  new  trial.  But 
the  court  said  a  new  trial  could  not  be 
granted  except  against  all.  Whereupon  the 
attorney  for  the  defendants  consented  for  the 
two  defendants  who  were  acquitted,  that 
they  should  undergo  a  new  trial,  and  quit 
the  costs  which  they  might  have  from  the 
plaintiff  on  their  acquittal ;  and  Sparks  con- 
sented to  pay  the  plaintiff's  costs.  And  so  a 
new  trial  was  granted  against  all." 

Berrington's  Case,  3  Salk.  362  (1707),  was 
trespass  against  several  defendants.  The 
plaintiff  had  a  verdict,  "and  afterwards  It 
was  moved  for  a  new  trial,  because  as  to  one 
of  the  defendants  the  verdict  was  against 
the  evidence.  Sed,  per  curiam.  This  cannot 
be  done,  for  the  court  cannot  set  aside  the 
verdict  as  to  some,  and  not  as  to  others,  and 
to  grapt  a  new  trial  as  to  all  would  be  a 
prejudice, to  those  who  are  duly  acquitted." 

In  King  V.  Mawbey,  6  T.  R.  619,  638  (1776), 
four  defendants  were  indicted  for  a  misde- 
meanor, two  were  acquitted,  and  two,  who 
were  found  guilty,  moved  for  a  new  trial. 
"The  court  on  this  day  discharged  the  rule 
for  a  new  trial  on  the  merits,  saying  at  the 
same  time  that,  if  the  conviction  of  the  two 
defendants  had  appeared  to  them  improper, 
they  might  have  granted  a  new 'trial,  and 
giving  the  following  reasons."  Then  follow 
the  opinions  by  Lord  Kenyon,  Amherst, 
Grove,  and  Lawrence,  JJ.  "Lord  Kenyon, 
.Ch.  J.  It  was  contended  on  behalf  of  the 
prosecutor  that,  as  two  of  the  defendants 
had  been  acquitted,  the  record  could  not  be 
sent  down  again  to  another  trial  without  put- 
ting their  guilt  or  innocence  again  Into  a 
state  of  Inquiry,  and  that  inasmuch  as  de- 
fendants who  have  been  acquitted  in  criminal 
cases,  cannot  be  tried  a  second  time,  the  nec- 
essary consequence  was,  that  in  this  case, 
we  could  not  grant  a  new  trial,  even  though 
we  were  clearly  of  opinion  that  the  other 
two  defendants  had  been  improperly  convict- 
ed. ••  •  But  I  think  that  the  rule  was 
correctly  stated  by  the  counsel  for  the  de- 
fendants, that  in  granting  new  trials,  the 
court  know  no  limitations  (except  in  some  ex- 
cepted cases),  but  they  will  either  grant  or 
refuse  a  new  trial,  as  It  will  tend  to  the  ad- 
vancement of  Justice.  •  •  •  I  have  stu- 
diously gone  out  of  the  way  in  order  to  ex- 
press my  opinion  on  this  point,  an  opinion 
formed  on  great  deliberation,  lest  the  public 
should  be  misled  by  the  arguments  used  on 
behalf  of  the  prosecutor,  and  imagine  that 
manifest  Injustice  must  be  effected  In  this 
case  because  the  forms  of  law  cannot  yield 
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to  sutetantlal  Justice."  Rule  for  a  new  trial 
dlscbargecL 

Parker  v.  Oodln,  Stra.  813  (In  1729),  waa 
trover  for  plate.*  The  question  was,  "what 
meddling  with  the  efTects  of  a  bankrupt  Is  a 
conversion."  The  verdict  was  for  the  de- 
fendant, and  a  new  trial  was  granted.  At 
the  end  of  the  report  of  the  case  Is  the  fol- 
lowing: "N.  B.  A  difficulty  arose  upon  the 
motion  for  a  new  trial,  which  was  this: 
There  were  other  things  besides  plate  In  the 
declaration,  and  as  to  them  the  verdict  pro 
def.  was  right;  and  yet  a  new  trial  must  be 
granted  upon  the  whole.  But  on  considera- 
tion the  court  held  that  could  be  no  reason 
to  refuse  a  new  trial,  for  If  the  merits  as  to 
those  other  things  were  with  the  defendant, 
It  would  be  found  for  him  as  to  them.  But 
It  was  agreed  on  all  hands,  that  If  one  de- 
fendant be  acquitted,  and  another  found 
guilty,  that  defendant  can  have  no  new 
trial."  Here  the  court  were  still  holding  to 
the  idea  of  the  indivisibility  of  a  general  ver- 
dict 

In  Bond  v.  Sparks  three  joint  defendants 
were  so  bound  together  that  a  verdict  ac- 
quitting two  and  finding  the  other  guilty 
could  not  dissolve  their  union,  and  therefore 
"it  was  agreed  on  all  hands"  that  there  could 
be  no  new  trial  at  all. 

In  Parker  v.  Godin  "there  were  other 
things  besides  plate  in  the  declaration" 
therefore,  although  as  to  said  "other  things" 
the  verdict  for  the  defendant  was  right,  there 
must  be  a  new  trial  upon  the  whole.  The 
conclusion  of  Bond  v.  Sparks  as  to  the  indis- 
soluble union  of  the  two  defendants  who 
were  acquitted  with  the  one  who  was  found 
guilty  was  applied  to  the  "plate"  and  "oth- 
er things"  in  Parker  v.  Godin, 

In  Edie  V.  East  India  Ck>.,  1  W.  Bl.  295, 
there  were  two  counts  upon  different  bills 
of  exchange,  the  first  of  which  the  defend- 
ant did  not  resist,  and  a  verdict  was  taken 
upon  It  for  the  plaintiffs  without  objection. 
Upon  the  second  a  verdict  was  found  for  the 
defendant  On  motion  of  the  plaintiffs  a 
new  trial  was  granted  for  error  in  the  ad- 
mission of  evidence  relating  to  the  second 
count.  Lord  Mansfield,  C.  J.,  said:  "But  for 
form's  sake,  we  must  set  aside  the  whole 
verdict"  And  a  new  trial  was  granted 
without  payment  of  costs. 

In  Hutchinson  v.  Piper,.  4  Taunt  655  (1812), 
there  were  a  number  of  counts,  but  the  plain- 
tiff's evidence  was  ultimately  restricted  to 
the  fourteenth.  The  plaintiff  was  nonsuited 
because  certain  proof  was  not  given,  but  the 
Chief  Baron,  Macdonald,  reserved  the  point 
on  that  single  count  It  was  held  that  the 
nonsuit  must  be  set  aside.  But  the  rule  was 
made  absolute  for  a  new  trial  generally. 

Thwaites  v.  Sainsbury,  1  BIng.  437  (In 
1831),  was  "assumpsit  for  goods  sold  and  de- 
livered. Plea  non  assumpsit.  At  the  trial, 
proof  having  been  given  of  the  sale  and  de- 
livery of  the  goods,  the  defense  set  up  was, 
that  the  plaintiff  bad  subsequently  received 


in  f  nil  for  his  demand  three  bQls  of  exchange 
accepted  by  Leigh  Hunt,  and  Clarke ;  that  be 
had  taken  these  bills  on  his  own  risk,  and 
had  released  the  defendant  from  all  responsi- 
bility in  respect  of  them.  This  was  the  only 
question  In  the  cause."  The  plaintifl  ob- 
tained a  verdict  which  the  defendant  moved 
to  set  aside  on  the  ground  that  it  was  con- 
trary to  the  evidence.  "The  court  proposed 
to  grant  a  new  trial,  but  to  limit  the  in- 
quiry to  the  single  question,  whether  the 
plaintiff  had  agreed  to  take  the  bills  on  his 
own  risk,  expressly  releasing  the  defendant 
from  any  responsibility.  Spankle,  SerJ't,  ob- 
jected that  the  court.  In  the  exercise  of  its 
di8creti(«  as  to  granting  a  new  trial,  bad 
seldom  or  never  restricted  a  party  In  this 
way  to  a  single  point  of  Inquiry ;  and  he 
prayed  to  be  allowed,  as  usual,  to  go  to  trial 
again  generally,  without  restriction."  The 
rule  for  a  new  trial  was  made  absolute  on 
terms. 

In  Bernasconl  v.  Farebrother  &  A.,  3  B.  & 
Ad.  372  (In  1832),  it  was  held  that  certain 
evidence  received  on  one  point  was  incompe- 
tent; and  the  party  who  had  introduced  the 
evidence,  claimed  that  on  a  .  new  trial  the 
Inquiry  should  be  restrained  to  that  point 
Lord  Tenterden,  delivering  the  judgment  of 
the  court,  said,  "We  have  considered  also 
whether  we  could  limit  the  Inqnlry  upon  tbe 
new  trial  to  one  point.  In  Hutchinson  v. 
Piper,  4  Taunt  555,  Glbbs,  J.,  lays  it  down, 
that  in  certain  cases  of  which  he  gives  in- 
stances, a  new  trial  may  be  restrained  to  one 
point  But  in  the  particular  case  no*  be- 
fore the  court  the  objection  which  arose  as 
to  the  admissibility  of  the  evidence,  might 
have  been  taken  by  bill  of  exceptions.  The 
application  for  a  new  trial  was  substituted 
for  a  bill  of  exceptions.  Now,  if  there  bad 
been  a  bill  of  exceptions  in  this  case,  and 
the  judgment  were  that  the  evidence  bad 
been  improperly  received,  the  court  of  error 
could  only  have  awarded  a  venire  de  novo, 
sending  the  whole  to  a  new  trial;  and  as 
the  application  for  a  new  trial  is  substituted 
for  a  bill  of  exceptions,  we  think  that  by 
analogy  to  that  proceeding,  the  defendants 
are  entitled  to  a  new  trial  generally."  Here 
nothing  was  said  of  the  inseparable  nature 
of  a  general  verdict  but  the  sole  difficulty 
was  found  in  the  old  form  of  a  venire.  The 
difficulty  of  the  venire  was  imported  by  ana- 
logy into  new  trials  granted  on  motion. 

Price  V.  Harris,  10  Blng.  331  (In  1833), 
was  a  case  against  17  defendants.  3?wo 
were  defaulted,  and  15  pleaded  the  general 
issue.  The  plaintiff  entered  a  nol.  pros,  as 
to  one  of  the  two,  and  obtained  a  verdict 
against  the  other  for  £900;  and  the  verdict 
was  in  favor  of  the  15.  The  plaintifl  moved 
for  a  new  trial  as  to  5  of  the  15,  on  the 
ground  that,  as  to  them,  the  verdict  was 
against  the  evidence.  Rule  for  e^  new  trial 
against  one  and  for  a  new  assessment  of 
damages  against  another  was  made  absolute. 

Stroud  v.  Stroud,  Executor,  7  M.  &  G.  41T, 
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was  an  action  of  debt.  The  defendant  plead- 
ed, first,  that  the  testatrix  was  never  Indebt- 
ed ;  secondly,  payment ;  thirdly,  plene  ad- 
mlnlstravlt.  The  plain  tlH  had  a  verdict.  A 
new  trial  was  granted  on  the  laat  issne,  be- 
cause the  verdict  was  against  tbe  evidence; 
bnt  the  Terdlct  on  tbe  flrst  and  second  Issues 
was  not  disturbed.  Tlndal,  Ch.  J.,  said: 
"With  respect  to  the  flrst  part  of  the  case,  I 
entertain  no  doubt  but  that  It  ought  to  rest 
whwe  it  te  on  the  finding  of  the  Jury. 
•  •  •  With  regard  to  the  question  arising 
on  the  plea  of  plene  admlnlstraTlt,  which  I 
think  has  not  been  properly  sifted.  It  seems 
to  me  that  the  case  ought  to  go  down  to  a 
new  trial."  Cresswell,  J.:  "The  proper  course 
will  be  to  enter  a  verdict  for  the  plaintiff  on 
the  first  Issue  with  £11  2s.  damages,  and  for 
the  plaintiff  on  tbe  second  issue;  and  that, 
on  payment  of  costs,  there  be  a  new  trial  on 
the  last  Issue,  the  plaintiff  admitting  that 
tbe  £20  were  paid  in  a  due  course  of  admin- 
istration."   Kule  absolute  accordingly. 

In  Moore  ▼.  Tnckwell,  1  M.  6.  &  S.  007, 
an  action  of  debt,  decided  In  1845,  tbe  plain- 
tiff had  a  verdict  for  £4  198.  9d.,  and  Shee, 
SerJ't,  for  the  defendant,  moved  for  a  new 
trial  on  the  ground  of  misdirection.  And  it 
was  held  that,  as  to  one  item  of  the  plain- 
tiff's claim  amounting  to  £4  Ss.,  the  Jury  had 
been  misdirected.  During  the  argument, 
Tlndal,  Ch.  J.,  said,  "If,  however,  the  plain- 
tiff win  consent  to  the  verdict  being  reduced 
by  the  amount  of  £4  5s. — the  sum. to  which 
alone  the  mlBdlrectlon  applies — I  think  Jus- 
tice will  be  answered  without  sending  the 
cause  down  to  a  new  trial."  Shee,  Berj't, 
In  support  of  his  rule,  Insisted  that  he 
was  as  a  matter  of  right  entitled  to  a 
new  trial,  the  verdict  being  the  result  of 
an  erroneous  direction  of  the  Judge;  and 
that  the  court  had  no  power  to  compel  him 
to  submit  to  the  entering  of  a  verdict  differ- 
ent from  that  which  the  Jury  had  found. 
Tlndal,  Ch.  J.,  delivered  the  Judgment  of  the 
court,  saying:  '"This  was  a  rule  for  a  new 
trial,  in  a  case  tried  before  the  Judge  of  tbe 
sheriff's  court,  on  the  ground  of  misdirection, 
and  upon  no  other  ground.  •  *  •  Now 
the  only  misdirection  being  that  which  re- 
lated to  a  separate  cause  of  action  amounting 
to  £4  58.  and  the  plaintiff's  counsel,  on  show- 
ing cause,  having  consented  to  abandon  that 
sum  altogether,  we  think  the  whole  Justice  of 
the  case,  so  far  as  we  can  look  at  it,  has 
been  attained  by  the  plalntifTs  consenting  to 
reduce  the  damages,  by  the  whole  sum  in  re- 
spect of  which  such  misdirection  took  place. 
It  was  objected,  in  argument,  that  the  court 
has  no  authority  to  alter  the  verdict  of  the 
Jury.  We  do  not  alter  the  verdict  which 
still  remains  a  verdict  for  the  plaintiff  with 
the  same  amount  of  damages,  unless  the 
plaintiff  consents  to  such  alteration.  All 
that  we  do.  Is  to  secure  to  the  defendant  the 
option  of  paying  148.  9d.  only,  Instead  of  the 
sum  recovered.    If  at  the  time  tbe  rule  was 


moved  for,  we  had  seen  the  whole  of  the 
facts  in  the  case  as  clearly  as  we  now  do, 
we  should  not  have  granted  the  rule  In  its 
present  shape,  but,  as  It  often  occurs,  a  rule 
would  have  been  granted,  with  a  condition 
attached,  for  a  new  trial,  unless  the  plaintiff 
consented  to  reduce  the  damages.  It  is  not 
the  practice,  as  stated  at  the  bar,  that,  in  all 
cases  where  there  has  been  a  misdirection,  a 
new  trial  must  be  granted  de  Jure,  because 
a  Mil  of  exceptions  might  have  been  tender- 
ed ;  for,  where  the  court  can  see  clearly  that 
real  and  substantial  Justice  has  been  done, 
or  may  be  done  without  a  new  trial,  the 
rule  has  been  refused"  (citing  cases).  "We 
therefore  treat  this  as  a  rule  drawn  up  In 
the  alternative;  and,  as  the  plaintiff  con- 
sents that  the  damages  shall  be  reduced,  we 
make  the  rule  absolute  for  that  purpose,  and 
discharge  it  as  to  the  new  trial."  Rule  ac- 
cordingly. 

Upon  the  authority  of  the  decisions  of  this 
court,  as  well  as  those  cited  from  other  Juris- 
dictions, we  are  satisfied  that  the  claim  that 
the  indivisibility  of  the  verdict  constitutes 
an  obstacle  at  common  law  to  tbe  granting 
of  a  new  trial  otherwise  than  upon  all  the 
issues  Is  untenable.  As  we  find  that  new 
trials  have  been  and  are  granted  at  comm«r. 
law,  not  only  generally,  bnt  upon  such  part 
of  tile  issues  as  the  court  in  its  discretion 
deems  necessary  for  the  attainment  of  Jus- 
tice, the  conclusion  necessarily  follows  that 
by  section  485  of  the  court  and  practice  act, 
which  Is  now  section  12  of  chapter  298,  Oen. 
laws  1909,  the  power  to  so  grant  such  new 
trials  was  given  to  the  superior  court 

[4]  The  plaintiff  in  this  case  moved  for  a 
new  trial  on  the  question  of  damages,  alleg- 
ing tiiat  the  damages  allowed  by  tbe  verdict 
were  grossly  Inadequate.  That  a  new  tri- 
al may  be  granted  for  Inadequacy  of  damag- 
es Is  well  settled.  McNeil  v.  Lyons,  20  R.  I. 
672,  40  AH.  831;  Hill  v.  Union  R.  R,  Co., 
26  B.  I.  665,  67  Atl.  374.  As  a  new  trial 
may  be  granted  upon  that  ground  It  would 
seem  to  follow  that  a  party  has  the  right  to 
move  for  it  upon  that  ground. 

[i]  WhUe  the  trial  Judge  may  limit  the 
Inquiry  upon  the  new  trial  to  tbe  qoestlon 
of  damages  alone,  he  must  be  left  to  work 
out  and  decide  the  matter  In  his  discretion. 
A  party  cannot  d«nand  on  a  motion  for  a 
new  trial,  that,  without  regard  to  the  views 
of  the  trial  Judge,  the  findings  which  are  In 
his  favor  shall  remain  undisturbed,  while 
only  those  which  are  prejudicial  or  unsatis- 
factory to  him  shall  be  passed  upon.  While 
the  trial  Judge  may  grant  a  new  trial  on  the 
QueBtion  of  damages  or  upon  a  single  Issue 
where  the  evidence  bearing  upon  it  is  sep- 
arable from  and  does  not  hinge  upon  that 
bearing  upon  other  issues,  and  be  thinks 
such  action  proper.  It  la  nevertheless  always 
within  his  discretion  In  granting  a  new  trial 
to  make  it  general  Instead  of  partial.  A  par- 
ty by  moving  for  a  new  trial  on  the  question 
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of  damages  only  cannot  restrict  the  judge  so 
ns  to  prevent  the  exercise  of  his  sound  Ju- 
dicial discretion. 

The  trial  Judge  should  have  decided  the 
motion  for  a  new  trial  filed  in  the  superior 
court  His  .denial  of  said  motion  on  the 
ground  that  the  superior  court  had  no  Juris- 
diction to  grant  a  new  trial  for  the  assess- 
menb  of  damages  only  was  error. 

The  plaintiff's  exception  is  sustained,  and 
the  case  Is  remitted  to  the  superior  court 
with  direction  to  pass  upon  and  decide  the 
plalntlCTs  motion  for  a  new  trial. 

BLODGETT,  J.  (dissenting).  I  am  unable 
to  concur  In  the  opinion  of  the  majority  of 
the  court  for  the  reason  that  the  cases  cited 
in  support  of  the  historical  question  there 
considered  seem  to  me,  in  so  far  as  they  are 
applicable  at  all,  to  support  the  precise  con- 
trary of  the  conclusion  therein  reached.  It 
is  to  be  observed  that  the  power  and  Juris- 
diction of  the  superior  court  in  the  premises 
is  exactly  defined  In  the  statute,  and  that  we 
are  not  concerned  with  the  policy  of  that 
statute,  or  whether  it  expedites  litigation  or 
reduces  the  cost  of  it  or  whether  a  separa- 
tion of  issues  on  a  new  trial  is  or  is  not  oth- 
erwise desirable.  Nor  can  it  be  said  that 
its  Jurisdiction  Is  identical  with  that  of  the 
Supreme  Court.  The  obvious  and  patent  ex- 
ception of  "error  of  law  committed  at  the 
trial"  cannot  be  considered  by  the  superior 
court  by  the  express  provisions  of  the  stat- 
ute. The  cases  cited  in  the  opinion  in  which 
the  Supreme  Court  has  granted  a  new  trial 
on  certain  Issues  only  were  unquestionably 
rightly  decided.  The  Constitution  has  given 
to  this  court  final  "revisory"  as  well  as  ap- 
pellate jurisdiction,  beyond  the  power  of  the 
Legislature  to  destroy  or  impair  in  respect 
of  such  matters  as  come  within  the  Juris- 
diction of  this  court,  and  the  power  to  "re- 
vise" is  more  and  other  than  the  power  to 
afiarm  or  to  reverse  on  appeal.  But  not  so 
is  the  case  with  the  superior  court  Its  ju- 
risdiction is  purely  statutory  as  the  court  it- 
self Is  the  creation  of  the  statute.  An  ex- 
amination of  the  Massachusetts  cases  in  the 
majority  opinion  is  of  little  or  no  value,  in- 
asmuch as  the  statute  of  Massachusetts  is  so 
radically  different  from  our  own,  and  is  as 
follows:  "The  courts  may,  at  any  time  be- 
fore Judgment  in  a  civil  action,  set  aside  the 
verdict,  and  order  a  new  trial,  for  any  cause 
for  which  a  new  trial  may  by  law  be  grant- 
ed," etc.  It  will  be  observed  that  the  words 
used  are  "may  be  granted,"  which  are  pros- 
pective in  their  signification,  and  that  the 
same  power  is  given  to  all  courts  without 
distinction,  and  that  t&ere  Is  no  limitation  to 
the  usual  causes  known  to  the  common  law 
and  no  exception  of  "error  of  law  committed 
at  the  trial,"  and,  further,  that  this  power  of 
granting  new  trials  under  this  statute  was 
held  in  Borrowscale  &  Another  v.  Bosworth 
&  Another,  98  Mass.  36,  to  be  without  limit. 


viz.:  "The  superior  court  has  the  power  giv- 
en it  by  statute,  'at  any  time  before  judg- 
ment in  a  civil  action,  to  set  aside  the  ver- 
dict and  order  a  new  trial,  for  any  cause  for 
which  a  new  trial  may  by  law  be  granted.' 
The  causes  for  which  a  new  trial  may  by  law 
be  granted  are  not  defined,  and  it  Is  not  easy 
to  give  an  exact  and  complete  definition.  It 
was  said  by  Chief  Justice  Shaw,  in  ^vlng 
the  opinion  of  the  court  in  Cntlw  v.  Bice,  14 
Pick.  (Mass.)  494,  that  'we  know  no  limit  to 
the  power  of  the  court  so  to  Interpose,'  (to 
prevent  the  injurious  consequences  proceed- 
ing from  accident  and  misfortune)  'where 
the  plain  and  manifest  dictates  of  justice  re- 
quire it;  talcing  care  that  It  shall  never  be 
so  exercised  as  to  encourage  or  shield  negli- 
gence or  fraudulent  contrivance  in  the  con- 
duct of  trials.' "  And,  lastly,  that  the  earli- 
est exercise  of  such  a  power  In  that  state  Is 
shown  to  have  occurred  in  the  year  1832,  as 
shown  In  Winn  v.  Columbian  Ins.  Co.,  12 
Pick.  (Mass.)  279,  supra,  and  even  then  the 
consent  of  the  plaintiff  was  deemed  essential 
before  the  issue  on  the  new  trial  could  be 
narrowed  to  the  question  of  damages  only. 

And  this  observation  leads  to  an  examina- 
tion of  the  history  and  use  of  the  phrase 
"usually  granted  at  common  law."  We  need 
go  no  further  than  to  the  majority  opinion 
to  find  that  the  power  of  granting  new  trials 
was  first  granted  to  the  Supreme  Judicial 
Court  existing  under  King  Charles'  Charter, 
and  is  first  found  expressed  even  then  in  the 
past  tense  in  the  Revision  of  1798,  "for  rea- 
sons for  which  new  trials  have  been  usually 
granted  at  common  law."  The  expressiou 
obviously  postulates  certain  requirements, 
among  which  Is  the  requirement  that  a  cause 
for  a  new  trial  theoretically  existing  at  the 
common  law,  but  not  theretofore  Invoked,  is 
not  sufflcloit  since  the  requirement  is  that 
the  causes  must  be  such  that  new  trials  were 
actually  granted  theretofore  because  of  them. 

Another  requirement  Is  that  sporadic  and 
occasional  Instances  prior  to  1798  are  not 
enough,  for  the  statute  cannot  be  read  omit- 
ting the  word  "usually."  It  also  obviously 
restricts  the  Inquiry  to  a  period  prior  to 
1798,  and  does  not  permit  an  inquiry  as  to  a 
custom  or  usage  not  practiced  until  a  genera- 
tion later.  Every  English  case,  without  ex- 
ception, cited  in  the  majority  opinion  and  de- 
cided prior  to  1798,  shows  that  the  division 
of  issues  on  a  new  trial  was  conceded  to  be 
impossible.  That  a  different  view  has  since 
prevailed  In  certain  minor  English  courts, 
such  as  before  a  jury  in  a  sherlfTs  court  as 
expounded  by  a  Common  Pleas  decision  in 
1831,  or  even  if  it  were  authoritatively 
shown  by  a  decision  of  the  court  of  ultimate 
authority  in  England  that  a  different  prac- 
tice now  prevails,  are  equally  beside  the 
mark.  It  may  be  a  desirable  practice  and  It 
may  later  have  been  adopted  In  Elngllsb 
courts,  but  It  was  not  so  considered  or  acted 
upon  when  this  jurisdiction  was  originally 
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granted  In  this  colony  In  1796,  and  no  Bng- 
Usb  case  has  been  dted,  even  If  any  exist, 
which  shows  the  fact  to  be  otherwise,  the 
earliest  Bngllsh  case  cited  in  the  majority 
opinion  being  In  1831. 

One  other  statement.  It  seems  to  me.  Is 
erroneous  In  the  majority  opinion.  It  is 
this:  That  the  Supreme  Court  upon  the 
adoption  of  the  Constitution  In  1843  had 
only  such  Jurisdiction  as  was  conferred  by 
law.  Section  3  of  article  14  of  the  Constitu- 
tion contained  a  direct  grant  of  Jurisdiction 
In  these  terms:  "The  Supreme  Court,  estab- 
lished by  this  Constitution,  shall  have  the 
same  Jurisdiction  as  the  Supreme  Judicial 
Court  at  present  established,  and  shall  have 
Jurisdiction  of  all  causes  which  may  be  ap- 
pealed to,  or  pending  In  the  same ;  and  shall 
be  held  at  the  same  time  and  places,  and  in 
each  county,  as  the  present  Supreme  Judicial 
Court,  until  otherwise  prescribed  by  the  Gen- 
eral Assonbly."  Until  the  General  Assembly 
modified  that  grant  all  the  Jurisdiction  of  the 
Supreme  Judicial  Court  remained  in  the  Su- 
preme Court 

I  am  accordingly  of  the  opinion  that  the 
ruling  of  the  trial  Justice  in  the  superior 
court,  to  the  eftect  that  said  court  was  with- 
out  Jurisdiction  to  grant  the  motion  for  a 
new  trial  on  the  question  of  damages  only 
was  correct  and  that  the  plaintiff  takes 
nothing  by  his  exception  thereto. 


(SS  R.  I.  177)  

OADDES  ▼.  PAWTDCKBT  INSTITUTION 
FOR  SAVINGS. 

(Supreme  Court  of  Rhode  Island.    July  7, 
1911.) 

1.  REMAn«DEBa  (i  9*)— Acquisition  or  Pbb- 
CKDiiTo  Estate— Mbbosb. 

On  decedent's  death,  land  passed  to  com- 
plainant, her  Bole  heir  at  law,  subject 'to  the 
tenancy  by  the  curtesy  in  decedent's  husband. 
TherMifter,  by  mesne  conveyances,  one-half  the 
husband's  interest  as  tenant  by  curtesy  passed 
to  complainant  Beld,  that  the  husband  then 
liad  a  life  estate  in  one-half  of  the  property, 
and  the  complainant  a  fee-simple  estate  in  re- 
mainder in  the  whole  and  an  estate  for  the  life 
of  the  hnsband  in  one-half,  and  that  these  two 
estates  of  complainant  merged,  giving  him  a 
present  estate  in  fee  in  one  half  of  the  property 
and  a  remainder  in  fee  in  the  other  half,  sub- 
ject to  the  huat>and's  life  estate  in  that  half. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Gent  Dig.  i  6;  Dec.  Dig.  i  9.*] 

2.  Dbedb  (S  93*)— Constbuction— Intent. 

A  deed  shonld  be  construed  to  effectuate 
the  parties'  intention  as  disclosed  thereby. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  li  231,  232;   Dec  Dig.  i  93.*] 

3.  Deeds  (|  100*)— Cokbtbuotion— Bxtbinsic 
Cibcumstances. 

In  construing  a  deed,  extrinsic  circumstanc- 
es at  the  time  of  its  execution  may  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  239;    Dec  Dig.  I  100.*] 


4.  Deeds  (I  97*)— Repugnant  Pbovisionb. 

After  having  once  granted  an  estate  in  a 
deed,  the  grantor  cannot  restrict  or  nullify  it 
by  a  subsequent  clause. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |§  267-278;   Dec.  Dig.  S  97.»] 

5.  Deeds  ({{  97,  112*)  —  Repuonant  Pboti- 

8I0N8. 

Where  the  description  in  a  deed  of  the 
property  conveyed  is  clear  and  complete,  refer- 
ence to  another  deed  will  not  restrict  the 
amount  of  the  property  or  the  quantum  of  the 
estate  conveyed. 

[E^d.  Note.— For  other  cases,  see  Deeds,  Cent 
Die.^M  323,   324,  486-447;    Dec  Dig.   H  97, 

9.  Deeds    (§  97*)— Intebest  Acquibed— Re- 
puonant  Clauses. 

Complainant,  holding  a  fee  in  one  half  of 
land  and  a  remainder  in  fee  in  the  other  half, 
subject  to  his  father's  life  estate  in  that  half, 
quitclaimed  ail  his  right,  title,  interest,  etc.,  in 
the  land.  A  subsequent  provision  in  the  deed 
recited  that  the  estate  conveyed  was  in  nndi- 
vided  half,  which  was  conveyed  to  the  parties 
by  a  specified  deed.  Held,  that  complainant's 
entire  Interest  passed  according  to  the  intent 
of  the  parties,  as  disclosed  by  surrounding  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S{  43ft-447;  Dec  Dig.  i  97.*] 

7.  Estoppel  (i  92*)— Olajkb  to  Intebest  iir 
Land. 

Complainant,  knowing  that  his  father,  to 
whom  he  had  conveyed  title,  mortgaged  the  land 
as  owner  of  the  fee,  and  complainant  having 
received  part  of  the  proceeds,  is  estopped  to 
deny  that  the  mortgage  covered  the  entire  fee. 
[Ed.  Note. — For  other  cases,  see  ElstoppeL 
Cent  Dig.  8{  260-263;  Dec  Dig.  f  92.*] 

8.  Estoppel  (S  92*)— Claucs  to  Intebest  in 
Land. 

Where  a  stranger  to  the  title,  or  one  hav- 
ing only  a  limited  interest  in  land,  conveys  to 
another  by  deed  or  mortgage  and  toe  owner  re- 
ceives the  benefit  of  any  part  of  the  proceeds, 
knowing  the  facts,  he  is  estopped  to  deny  that 
the  deed  or  mortgage  conveys  a  good  title,  or 
if,  though  ignorant  of  the  facts  when  he  re- 
ceived the  proceeds,  he  retains  them  after  learn- 
ing the  truth. 

[Ed.    Note.— For  other   cases,   see    Estoppel, 
Cent  Dig.  n  260-263 ;  Dec  Dig.  |  92.*] 

9.  Estoppel  (§8  94,  92*)— CLAms  to  Inteb- 
est IN  Land. 

One  who,  knowingly  and  wltbont  disclos- 
ing his  title,  stands  by  and  permits  his  property 
to  be  mortgaged  or  sqld  by  another  to  one  who 
is,  to  the  owner's  knowledge,  relying  on  the 
apparent  ownership  of  the  grantor,  is  estopped 
to  assert  title  against  the  grantee,  irrespective 
of  who  benefits  by  the  transaction. 

[Ed.    Note. — For   other   cases,    see    EJstoppel, 
Cent  Dig.  U  276-284.  260-2^;    Dec  Dig.  {} 

10.  Estoppel  (|  94*)— "Stands  Bt." 

The  phrase  "stands  by,"  within  the  equi- 
table principle  that  one  is  estopped  to  daim 
title  to  land  which,  while  standing  by,  he  has 
permitted  another  to  mortgage  or  sell,  does  not 
necessarily  mean  actual  presence,  but  implies 
knowledge  under  such  circumstances  as  render 
it  the  duty  of  the  possessor  to  communicate  it. 
[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  276-284;  Dec  Dig.  (  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6625.] 
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Appeal  from  Superior  Oonrt,  Providence 
and  Bristol  Gonnties;  WUlard  B.  Tanner, 
Presiding  Justice. 

Suit  by  Raymond  W.  Oaddes  against  the 
Pawtncket  Institution  for  Savings.  Decree 
dismissing  the  bill  of  complaint,  and  com- 
plainant appeals.    Affirmed  and  remanded. 

Hugh  J.  Carroll,  for  appellant  Eliot  Q. 
Parkhnrst,  Robert  B.  Dresser,  and  Edwards 
&  Angell,  for  appellee. 

PARKHTTRST,  J.  This  cause  Is  a  suit  In 
equity  to  restrain  the  foreclosure  by  the  de- 
fendant of  a  mortgage  of  real  estate  situat- 
ed In  Providence,  which  was  given  to  the  de- 
fendant by  the  complainant's  father.  It  was 
heard  in  the  superior  court  upon  bill,  answer, 
replication,  and  oral  testimony,  and  a  final 
decree  was  entered  In  accordance  with  a  re- 
script oSf  Tanner,  P.  J.,  dismissing  the  bill 
of  complaint  The  cause  Is  now  before  this 
court  upon  the  complainant's  appeal  from 
this  decree. 

The  vital  questions  at  issue  are:  (1) 
Whether  the  mortgagor,  who  is  now  dead, 
had  more  than  a  life  estate  In  the  property 
mortgaged;  and  (2)  if  the  mortgagor  bad  only 
a  life  estate,  whether  the  complainant  Is  es- 
topped by  his  conduct  to  deny  that  the  mort- 
gage covers  the  fee  In  the  property. 

The  following  facts  were  agreed  upon  by 
the  parties,  and  a  stipulation  to  that  effect 
was  filed  with  the  superior  court: 

At  ttie  time  of  her  death,  Mary  A.  Gaddes, 
wife  of  William  Oaddes  and  mother  of  the 
complainant,  was  the  owner  In  fee  simple  of 
the  premises  In  question,  described  as  lota 
340  and  341  on  a  plat  entitled  "Plat  Of  the 
Rntenburg  house  lots  belonging  to  the  heirs 
of  Samuel  Ward  and  to  Richard  Waterman, 
by  Gushing  &  Famum,  1853,"  which  plat  is 
recorded  in  the  office  of  the  recorder  of  deeds 
In  Providence  on  plat  card  312. 

Mary  A.  Gaddes  died  intestate  In  1891, 
leaving  William  Gaddes,  her  hus^band,  tenant 
by  the  curtesy,  and  the  complainant,  her  son 
and  only  child,  as  sole  heir  at  law.  On  De- 
cember 5,  lS9i,  William  Gaddes  quitclaimed 
his  interest  in  the  property  as  tenant  by  the 
curtesy  to  George  D.  Lansing.  On  April  6, 
1897,  George  D.  lAnsIng  quitclaimed  his  In- 
terest to  James  Davis,  expressly  defining  It 
as  the  tenancy  by  the  curtesy  conveyed  by 
WUliam  Gaddes  to  him.  On  May  11,  1897, 
James  Davis  quitclaimed  his  Interest  to  Wil- 
liam Gaddes  and  the  complainant,  expressly 
defining  the  estate  conveyed  as  that  acquired 
under  the  deed  from  George  D.  Lansing  to 
him.  On  May  12,  1807,  William  Gaddes  and 
the  complainant  mortgaged  the  whole  of  the 
property  in  fee  to  Elizabeth  A.  Davis  for 
$1,000. 

On  July  25, 1898,  the  complainant  executed 
a  deed  of  the  property  to  William  Gaddes, 
the  material  portion  of  which  is  as  follows : 
"Know  all  men  by  these  presents,  that  I, 
Raymond  W.  Gaddes    •    •    •    in  consider- 


ation of  the  sum  of  ten  dollars  to  me  paid  by 
William  Gaddes  of  said  Pawtucket,  the  re- 
ceipt wh«:eof  la  hereby  acknowledged,  do 
hereby  remise,  release,  and  forever  qnitr 
claim,  nnto  him,  the  said  William  Gaddes, 
his  heirs  and  assigns  forever,  all  the  right 
title,  Interest  property.  Claim  and  demand, 
which  I  now  have,  or  of  right  ought  to 
have  or  claim  In  and  to  a  certain  tract  of 
land  with  all  the  buildings  and  improve- 
ments thereon,  situate  in  the  city  of  Provi- 
dence, in  said  county  and  state,  laid  out 
and  designated  as  lots  numbers  three  han- 
dred  and  fcirty  (340)  and  three  hundred  and 
forty-one  (341),  on  a  plat  entitled  'Plat  of 
the  iRutenburg  house  l«t8  belonging  to  the 
heirs  of  Samuel  Ward  and  to  Richard  Wat- 
erman, by  Gushing  and  Famum,  1853'  a 
copy  of  said  plat  is  on  record  in  the  re- 
corder's office  in  said  Providence  on  card 
312.  The  estate  hereby  conveyed  is  an  un- 
divided half  part  of  the  above  described 
property,  which  was  conveyed  to  the  par- 
ties hereto  by  deed  from  James  Davis  dated 
May  11,  1897,  and  recorded  In  Deed  Book  411 
at  page  97  in  said  recorder's  office.  To  have 
and  to  hold  the  same  with  all  the  rights, 
privileges  and  appurtenances  thereunto  ap- 
pertaining unto,  and  to  the  use  of  him  the 
said  William  Gaddes  bis  heirs  and  assigns 
forever." 

On  July  27,  1898,  William  Gaddes  execut- 
ed a  mortgage  of  the  property  to  Horace  Z. 
Baker  for  $300.  On  November  12,  1900, 
William  Gaddes  executed  the  mortgage  in 
question  to  the  defendant  for  $1,300.  This 
mortgage  covered  all  the  Interest  of  any 
kind,  legal  or  equitable,  whidi  William  Gad- 
des had  in  the  property  at  that  time.  The 
mortgage  was  recorded  on  November  12, 
3900,  iind  on  this  date  the  Davis  and  Baker 
mortgages  were  discharged.  The  material 
provisions  of  the  defendant's  mortgage  are 
as  follows: 

"Know  all  men  by  these  presents,  that  I, 
William  Gaddes,  •  •  •  in  consideration 
of  the  sum  of  thirteen  hundred  dollars,  and 
other  valuable  considerations,  paid  by  the 
Pawtucket  Institution  for  Savings,  •  •  • 
the  receipt  whereof  is  hereby  acknowledged, 
do  hereby  give,  grant,  bargain,  sell  and  con- 
vey to  the  said  Pawtucket  Institution  for 
Savings,  its  successors  and  assigns  forever, 
a  certain  tract  of  land,  with  the  buildlngB 
and  improvements  thereon,  situated  In  tbe 
city  of  Providence,  in  the  county  of  Provi- 
dence, In  tbe  state  of  Rhode  Island,  laid 
out  and  designated  as  lots  numbered  three 
hundred  forty  (340)  and  three  hundred  forty- 
one  (341)  on  a  plat  entitled  'Plat  of  the  Rnt- 
enburg house  lots  belonging  to  the  heirs  of 
Samuel  Ward  and  to  Richard  Waterman  by 
Gushing  and  Famnm,  185.3'  a  copy  of  said 
plat  is  on  file  in  tbe  recorder's  office  in  said 
Providence  on  card  312,  being  the  same 
premises  described  in  a  deed  from  James 
Davis  to  this  grantor  and  Raymond  W.  Gad- 
des dated  May  11th,  1897,  and  recorded  in 
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book-  411  page  97  of  the  records  of  said 
ProTldence;  also  a  deed  from  Raymond  W. 
Gaddes  to  this  grantor,  dated  July  25tli, 
1898,  and  recorded  In  book  410  page  47  of 
tbe  records  of  said  Providence.  To  have  and 
to  hold  the  above  granted  and  bargained 
pronlses,  with  all  the  privileges  and  appur- 
tenances to  the  same  belonging,  to  the  said 
Pawtncket  Institution  for  Savings,  Its  suc- 
cessors and  assigns,  to  Its  and  their  use  and 
behoof,  forever.  And  I,  the  said  grantor,  for 
myself  and  my  heirs,  executors  and  admin- 
istrators, do  covenant  with  the  said  Paw- 
tncket Institution  for  Savings,  Its  succes- 
sors and  assigns,  that  I  am  lawfully  seised  In 
fee  simple  of  the  aforegranted  premises; 
that  they  are  free  from  all  incumbrances, 
that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  Institution  for  Savings,  Its 
successors  and  assigns  forever  to  hold  as 
aforesaid;  and  that  I  will,  and  my  heirs, 
executors  and  administrators  shall,  warrant 
and  defend  the  same  to  the  said  Institution 
for  Savings,  its  successors  and  assigns  for- 
ever, against  the  lawful  claims  and  demands 
of  all  persons." 

On  March  2S,  1907,  William  Gaddes  exe- 
cuted to  the  complainant  a  deed  purporting 
to  reconvey  to  the  complainant  an  undivid- 
ed half  Interest  in  the  premises  in  question. 
On  March  30,  1908,  William  Gaddes  deceas- 
ed intestate  and  unmarried,  leaving  the  com- 
plainant his  sole  heir  at  law  and  next  of 
kin.  On  May  12,  1908,  the  complainant  paid 
to  the  defendant  the  semiannual  installment 
of  interest  due  on  that  day  on  the  defend- 
ant's mortgage.  No  Interest  on  the  mortgage 
has  since  been  paid.  The  complainant  Is  the 
owner  in  fee  of  the  premises,  exc^t  In  so  far 
as  they  may  be  found  to  be  subject  to  the 
mortgage  to  the  defendant. 

In  addition  to  the  foregoing  facts,  which 
are  admitted  by  both  parties,  evidence  was 
introduced  by  the  defendant  tending  to  es- 
tablish the  following  facts:  For  a  period 
of  10  years,  commencing  in  1896  or  1897,  Hor- 
ace Z.  Baker  acted  as  agent  for  the  com- 
plainant and  William  Gaddes  in  managing 
and  collecting  the  rents  of  this  property.  In 
the  year  1888  the  complainant  and  his  father, 
William  Gaddes,  requested  Baker  to  loan 
them  a  sum  of  money,  taking  as  security  a 
mortgage  on  William's  half  of  the  property 
in  question.  Baker,  however,  refused  to 
take  a  mortgage  upon  less  than  the  entire 
property.  In  Baker's  own  language:  "Ray- 
mond wanted  the  money  to  pay  Raymond's 
bills,  and  William  wanted  to  give  me  a 
mortgage  on  his  half  to  do  it  I  told  him 
'No':  that  wouldn't  do.  •  ♦  •  Raymond 
spoke  up  and  says,  'I  will  convey  my  half 
to  my  father,  and  let  him  take  the  mortgage 
straight.'  I  said,  'If  you  sell  your  interest  to 
jour  father  straight  out,  I  will  take  the 
mortgage  that  way,'  and  he  done  so  right 
away."  A  mortgage  for  $300  was  thereup- 
on given  by  William  to  Baker. 

80A-27 


It  appears  from  the  agreed  facts  abote 
stated,  and  from  the  evidence,  that  the  com- 
plainant executed  a  deed  to  the  premises  In 
qaestlon,  or  at  least  to  some  portion  of  them, 
to  William  Gaddes  under  date  of  July  25, 
1898,  and  that  on  July  27,  1898,  William 
executed  a  mortgage  to  Baker  for  $300.  The 
complainant  was  present  when  this  mortgage 
to  Baker  was  executed  and  delivered,  and 
a  portion  at  least  of  the  money  advanced 
was  paid  to  the  complainant  or  applied  for 
his  benefit.  Likewise  a  part  at  least  of  the 
money  raised  by  the  mortgage  from  the 
complainant  and  William  Gaddes  to  Eliza- 
beth A.  Davis  was  paid  to  the  complainant 
or  applied  for- his  benefit 

Some  time  after  the  execution  of  the  mort- 
gage to  Baker,  the  complainant  and  Wil- 
liam Gaddes  requested  Baker  (as  he  testifies) 
to  go  to  the  defendant  bank  and  see  If  he 
could  make  arrangements  for  a  mortgage  on 
the  property  to'  take  up  the  Davis  and  Bak- 
er mortgages.  Baker  did  as  he  was  request- 
ed, and  succeeded  in  getting  the  defendant 
to  loan  |1,S00  upon  a  mortgage  of  the  prop- 
erty. This  mortgage,  which  was  executed 
by  William  Gaddes  to  the  defendant,  under 
date  of  November  12,  1900,  Is  the  mortgage, 
the  foreclosure  of  which  the  complainant  la 
now  seeking  to  restrain.  The  complainant 
(as  Baker  further  testifies)  read  the  mort- 
gage before  It  -  was  execated,  and  made,  no 
claim  that  it  did  not,  as  it  purported  to  do, 
operate  as  a  valid  conveyance  of  the  fee  in 
the  entire  property.  The  proceeds  of  this 
mortgage  were  used  to  pay  oft  the  Davis  and 
Baker  mortgages,  which  were  for  $1,000  and 
?300,   respectlvelyi 

In  contradiction  of  Baker's  testimony,  the 
complainant  testified  that  he  never  knew 
either  of  the  mortgage  to  Baker  or  the  mort- 
gage to  the  defendant  until  after  the  death 
of  William  Gaddes  in  March,  1908,  and  in 
general  the  complainant  flatly  denied  the 
truth  of  Baker's  testimony. 

In  corroboration  of  Baker's  testimony.  Eld- 
ward  W.  Blodgett,  called  by  the  defendant 
testified  that  the  complainant,  during  the 
lifetime  of  William  Gaddes,  talked  with  wit- 
ness about  the  payment  of  the  interest  on 
the  defendant's  mortgage. 

The  Justice  who  heard  the  case  believed 
the  testimony  of  Baker,  rather  than  that  of 
the  complainant  and  gave  his  decision  for 
the  respondent  in  terms  following:  "We 
think  the  purpose  of  the  complainant  In  mak- 
ing this  last-named  deed  was  to  convey  all 
his  title  to  his  father,  so  that  his  father 
could  give  a  mortgage  upon  tbe  whole  fee 
of  the  property.  This  being  so,  we  think  the 
complainant's  deed  to  his  father,  of  July 
25,  1898,  must  be  construed  as  vesting  all 
the  complainant's  title  in  William  Gaddes. 
We  think  the  mortgage  which  is  the  subject 
of  this  suit  from  William  Gaddes  to  the 
respondent  recorded  November  12, 1900,  con- 
veyed the  entire  fee  to  the  respondent  and 
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that  under  well-established  rules  of  construc- 
tion the  references  In  said  last-named  mort- 
gage to  other  conveyances  are  to  be  taken 
simply  as  a  guide  to  the  chain  of  title,  and 
hare  no  llmiang  effect  on  the  conveyance. 
We  credit  the  testimony  of  Horace  Z.  Baker 
that  the  complainant  read  tbe.mortgage  deed 
to  the  respondent  b^ore  executing  it  We 
think,  also,  that  the  complainant,  having  re- 
ceived a  portion  of  the  proceeds  of  the  Baker 
mortgage  after  Iwvlng  conveyed  his  interest 
to  his  father  for  the  purpose  of  enabling  him 
to  mortgage  the  entire  fee,  would  be  estopped 
to  deny  that  the  respondent's  mortgage  cov- 
ered the  entire  fee  in  his  father  by  merger 
with  the  father's  prior  interest,  in  accord- 
ance with  the  construction  which  we  have 
already  adopted.  The  complainant's  bill  is 
therefore  doiled  and  dismissed."  The  com- 
plainant has  appealed  from  the  decree  en- 
tered In  accordance  with  the  rescript,  and 
the  case  la  now  before  this  court  upon  the 
appeaL 

[1]  As  above  stated,  Mary  A.  Oaddes,  the 
complainant's  mother,  was  seised  In  fee  of 
the  premises  during  her  lifetime.  At  her 
death  the  property  passed  to  the  complain- 
ant, her  sole  heir  at  law,  subject  to  a  tenancy 
by  the  curtesy  in  her  husband,  William. 
Thereafter  William  quitclaimed  his  interest 
as  tenant  by  the  curtesy  to  Oeorge  D.  Lans- 
ing, the  latter  conveyed  to  James  Davis,  and 
James  Davis  conveyed  to  William  and  the 
complainant.  These  last  three  deeds  were 
conveyances  of  William's  estate  by  curtesy. 
After  the  deed  from  James  Davis,  the  con- 
dition of  the  title  therefore  was  this:  Wil- 
liam had  a  life  estate  in  one-half  of  the 
property,  and  the  complainant  had  a  fee- 
simple  estate  In  remainder  in  the  tchole  prop- 
erty and  an  estate  for  the  life  of  William  in 
one-half  thereof.  These  two  estates  of  the 
complainant  mjerged,  giving  the  complainant 
a  present  estate  in  fee  In  one  half  of  the 
property,  and  a  remainder  in  fee  In  the  other 
half,  subject  to  William's  life  estate  in  that 
half.  20  Am.  &  EIng.  Enc.  of  Law  (2d  Ed.) 
682;  1  Tiffany  on  Real  Prop.  pp.  76,  77; 
Pynchon  v.  Steams,  11  Mete.  (Mass.)  304, 
45  Am.  Dec.  207 ;    Mangum  v.  Plester,  16  S. 

a  816. 

[2]  With  the  title  in  this  condition,  the 
complainant  executed  the  deed  of  July  25, 
1898,  to  William,  and  thereafter,  on  Novem- 
ber 12,  1900,  William  executed  the  mortgage 
to  the  defendant  It  is  admitted  by  the  com- 
plainant that  this  mortgage  covered  the 
whole  of  William's  interest  in  the  property. 
The  sole  issue,  therefore,  is  what  William's 
interest  was  at  the  date  of  the  execution 
of  the  mortgage — a  matter  which  depends 
upon  the  construction  of  the  deed  of  July 
26,  1898,  from  the  complainant  to  William. 

The  first  sentence  of  this  deed  is  as  fol- 
lows: "Know  all  men  by  these  presents, 
that  I,  Raymond  W.  Gaddes,  of  Pawtncket, 
in  the  county  of  Providence,  and  state  of 
Rhode  Island,  In  consideration  of  the  sum  of 


ten  dollars  to  me  paid  by  William  Gaddes  of 
said  Pawtucket  the  receipt  whereof  is  here- 
by acknowledged,  do  hereby  remise,  release, 
and  forever  quitclaim,  unto  him,  the  said 
William  Gaddes,  his  heirs  and  assigns  for- 
ever, all  the  right  title,  interest,  property, 
claim  and  demand,  which  I  now  have,  or  of 
right  ought  to  have  or  claim  In  and  to  a  cer- 
tain tract  of  land  with  all  the  buildings  and 
improvements  thereon,  situate  in  the  dty  of 
Providence,  in  said  county  and  state,  laid  out 
and  designated  as  lots  numbers  three  hun- 
dred and  forty  (340)  and  three  hundred  and 
forty-one  (341),  on  a  plat  entitled  'Plat  ot 
the  Rutenburg  house  lots  belonging  to  the 
heirs  of  Samuel  Ward  and  to  Richard  Wa- 
terman, by  Cushlng  and  Famnm,  1853,  a 
copy  of  said  plat  is  on  record  in  the  record- 
er's office  in  said  Providence,  on  card  312." 
It  will  be  noted  that  there  is  no  ambiguity 
or  obscurity  in  these  words.  By  them  the 
complainant's  entire  interest  in  the  whole 
of  lots  340  and  841  Is  conveyed  in  unmis- 
takable terms. 

The  second  sentence  of  the  deed  Is  as  fol- 
lows: "The  estate  hereby  conveyed  is  an 
undivided  half  part  of  the  above-described 
property,  which  was  conveyed  to  the  parties 
hereto  by  deed  from  James  Davis  dated  May 
11,  1897,  and  recorded  in  Deed  Book  411  at 
page  97  In  said  recorder's  office."  This  soat- 
ence  does  not  purport  to  limit  or  restrict  in 
any  way  the  Interest  granted  by  the  first 
sentence.  It  is  merely  a  statement  that  the 
complainant's  entire  Interest  (which  is  the 
interest  conveyed)  is  "an  undivided  half," 
with  a  reference  to  the  source  of  his  title. 
Looking  at  the  deed  Uone,  there  is  no  re- 
pugnancy apparent  in  its  provisions.  But 
when  the  outside  facts  are  considered  it  Is 
at  once  seen  that  the  first  and  second  sent- 
ences are  not  consistent  The  complainant 
instead  of  having  a  half  Interest,  had  an 
estate  in  fee  in  the  whole  of  the  premises, 
subject  to  his  father's  life  estate  in  an  un- 
divided half.  To  say  that  the  complain- 
ant's interest  was  a  half  Interest  therefore, 
was  to  misstate  the  facts.  Does  this  mis- 
statement prevent  the  deed  from  operating 
as  a  conveyance  of  the  complainant's  mtlre 
interest? 

In  construing  a  deed,  the  object  sought  is 
to  ascertain  and  give  effect  to  the  intention 
of  the  parties.  The  court,  however,  seeks 
only  to  translate  the  instrument  before  It, 
not  to  create  a  new  and  different  one.  Ac- 
cordingly the  intention  sought  is  only  that 
expressed  in  the  deed,  and  not  some  secret, 
unexpressed  Intention,  even  though  the  lat- 
ter be  that  actually  in  mind  at  the  time  of 
execution.  This  is  the  fundamental  rule  ot 
all  Judicial  interpretation.  Co-operative 
Building  Bank  v.  Hawkins,  30  R.  I.  171, 
181,  73  AU.  617 ;  Hoyt  v.  Ketcham,  64  Conn. 
60,  5  Atl.  606 :  17  Am.  &  Eng.  Bncyc.  of  Law 
(2d  Ed.)  2,  8. 

[3]  This  principle  in  no  way  conflicts  with 
the  rule  that,  in  order  to  ascertain  the  mean- 


Digitized  by 


Google 


R.1^ 


aADDES  V.  PAWTUCKET  INSTITUTION  FOR  SAVING8 


419 


Ing  of  wbat  the  parties  have  said,  tbe  Court 
win  consider  all  tbe  surronndlng  drcnm- 
stances  existing  at  the  time  of  execution. 
The  situation  of  the  parties,  the  subject-mat- 
ter of  the  conveyance,  and  the  acts  of  the 
parties  at  and  subsequent  to  the  time  of  ex- 
ecution are  Important  as  throwing  light  upon 
the  significance  of  the  express  terms  of  the 
instrument  tn  the  hands  of  the  court,  and 
ambling  it  by  reading  the  instrument  so 
illumined  to  perform  its  duty  of  interpreta- 
tion. And  to  this  extent  extrinsic  evidence 
is  undoubtedly  admissible.  Waterman  V. 
Andrews,  14  R.  I.  689,  595 ;  King  v.  Merrl- 
man,  38  Minn.  47,  64,  35  N.  W.  670 ;  13  Cyc. 
€07,  608.  But  no  declarations  by  the  parties 
as  to  parol  understandings  or  agreements 
before  or  at  the  time  of  the  execution  of  the 
instruments,  to  show  their  Intention,  will  be 
considered,  so  as  to  vary  the  written  terms. 
This  is  not  a  rule  of  evidence,  but  a  rule  of 
substantive  law;  and,  even  though  such 
declarations  may  have  been  Introduced  in 
evidence  through  failure  of  the  opposing 
party  to  object,  they  will  not  be  considered 
in  construing  the  deed.  Pitcalm  v.  Philip 
Hiss  Co.,  125  Fed.  110,  113,  114,  61  C.  C.  A. 
657;  17  Cyc.  670.  If,  after  all,  the  inter- 
pretation to  be  glv»i  to  the  deed  remains 
doubtful,  the  court  will  adopt  the  construc- 
tion which  is  most  favorable  to  the  grantee. 
Waterman  v.  Andrews,  14  R.  I.  689,  595. 

[4,  t]  It  is  a  well-recognized  rule  that  after 
having  once  granted  an  estate  in  a  deed  the 
grantor  cannot  restrict  or  nullify  it  by  a 
subsequent  clause.  Pike  v.  Munroe,  36  Me. 
309,  316,  58  Am.  Dec.  751;  17  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  8.  And  see  Phillips 
V.  Brown,  16  R.  I.  279,  281,  15  Atl.  90. 
Likewise,  where  the  description  In  the  deed 
of  the  property  and  estate  conveyed  is  clear 
and  complete,  a  reference  to  another  deed 
will  not  operate  to  restrict  the  amount  of  the 
property  or  the  quantum  of  the  estate  con- 
veyed. Smith  V.  Sweat,  90  Me.  528,  38  Atl. 
554;  13  Cyc.  635.  And  see  Kenyon  v.  Nich- 
ols, 1  B.  I.  411,  415. 

In  Moran  v.  Somes,  154  Mass.  200.  28  N. 
EL  152  (1891),  the  facts  were  these:  Samuel 
M.  Somes,  being  the  ownierof  four  undivided 
fifths  of  a  parcel  of  land,  one  fifth  by  in- 
heritance from  his  mother,  and  the  three  xe- 
mainlng  fifths  by  purchase  from  his  three 
brothers,  Francis  L.,  Hiram  S.,  and  George, 
executed  a  deed  to  ■  one  Rand,  whereby  he 
conveyed  "unto  the  said  Rand  and  his  heirs 
and  assigns,  all  my  right,  title,  and  interest 
in  and  to"  such  parcel,  "being  the  same 
estate  described  in  a  deed  from  Francis  L. 
Somes  to  me,  •  •  *  and  a  deed  from 
Hiram  S.  Somes  to  me,  •  •  •  my  inter- 
est in  said  estate  being  three  undivided  fifths 
of  the  same."  The  court  said:  "We  think 
the  deed  from  Somes  to  Rand  must  be  held 
to  convey  all  the  Interest  which  tbe  grantor 
had,  at  the  time  of  its  execution  and  deliv- 
ery, In  the  tract  described  in  it.  It  must  be 
taken  most  strongly  against  the  grantor,  and 


the  words  Htll  my  right,  title,  and  Intereef 
are  not  to  be  cut  down  by  the  subsequent 
reference  to  the  two  deeds,  and  the  state- 
ment that  his  interest  in  the  estate  is  three 
undivided  fifths,  which  may  well  have  arisen 
from  forgetfulness,  and  was  evidently  a  mis- 
take. Worthlngton  ▼.  Hylyer,  4  Mass.  196; 
Bott  V.  Bumell,  11  Mass.  163;  Melvin  v. 
Proprietors  of  Locks  ft  Canals,  6  Mete. 
[Mass.]  16  [38  Am.  Dec  384];  Hastings  r. 
Hastings,  110  Mass.  280.  Moreover  the  state- 
ment that  his  Interest  is  three-fifths  purports 
to  be  made  as  a  statement  of  all  his  interest, 
and  there  are  no  words  which  Indicate  per 
se  any  Intention  to  convey  less  than  his 
whole  interest.  The  references  to  the  twc  • 
deeds  are  evidently  made  for  the  purpose  of 
describing  the  property,  and  not  the  amount 
of  Interest  or  the  quantity  of  the  estate  con- 
veyed." 

In  McLoman  t.  McDonnell,  78  Cal.  278, 
277,  20  Pac.  666,  667  a889),  one  of  the  ques- 
tions Involved  was  the  construction  of  a  deed 
conveying  "unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever,  all 
the  right,  title  and  Interest  of  the  party  of 
the  first  part,  the  same  being  a  one-half  un- 
divided interest  in  and  to  the  following  de- 
scribed real  property,"  etc.  The  grantor,  or 
party  of  the  first  part,  one  Campbell,  owned 
more  than  a  half  Interest  in  the  property  de- 
scribed. The  court,  in  holding  that  the  gran- 
tor's entire  interest  passed  under  the  deed, 
said:  "This  deed  clearly  conveys  'all  the 
right,  title,  and  interest*  of  (Jampbell.  The 
words  'being  a  one-half  undivided  interest* 
are  'not  words  limiting  the  extent  of  tbe 
previous  terms  of  conveyance  or  excepting 
out  any  Interest  conveyed  by  the  previous 
terms.'  Dodge  v.  Walley,  22  Gal.  228  [83 
Am.  Dec.  61];  Wllcoxson  v.  Sprague,  61  Cal. 
640." 

In  Dodge  v.  Walley,  22  Cal.  224,  228,  83 
Am.  Dec.  61  (1863),  the  court  had  before  it 
the  construction  of  a  sherifTs  deed  conveying 
"all  the  right,  title,  and  Interest  of  said 
Daniel  S.  Clark,  against  whom  the  said 
writs  of  execution  were  Issued  as  aforesaid, 
of,  in,  and  to  the  following  described  prop- 
erty, to  wit:  That  certain  tract  and  parcel 
of  land  and  premises  known  as  the  'Bull 
Read  Ranch,'  lying  and  being  situate  in  Con- 
tra Costa  county  of  said  state,  and  being 
a  leasehold  unexpired."  The  court,  in  hold- 
ing that  the  deed  conveyed  not  only  the 
grantor's  leasehold  Interest,  but  also  every 
other  Interest  which  he  had  in  the  premises, 
said:  "We  think  this  is  the  proper  construc- 
tion of  the  deed.  It  distinctly  conveys  'all 
the  right,  title  and  Interest  of  said  Daniel  S. 
Clark'  in  and  to  the  ranch.  If  it  stopped 
here,  there  could  be  no  room  for  doubt  as  to 
its  meaning.  To  this  point,  it  Clearly  con- 
veys all  the  Interest  of  CJlark  in  the  prop- 
erty, which  would  carry  the  interest  he  ac- 
quired from  Walley  and  every  other  person. 
The  latter  part  of  the  description,  where.  It 
says  'being  a  leasehold  unexpired,'  etc..  are 
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not  words  Umttinff  the  extent  of  the  preTlous 
terms  of  conveyance,  or  excepttng  out  any  In- 
terest conveyed  by  the  prevlouai  terms,  but 
merely  a  statement  of  the  oflScer  and  gran- 
tor of  what  he  supposed  or  understood  was 
the  natnre  and  character  of  the  Interest  of 
Clark.  He  uses  no  terms  limiting  or  confin- 
ing his  conveyance  to  such  unexpired  lease- 
hold. Interest  If  he  had  used  such  terms, 
It  would  have  presented  a  case  of  greater 
difficulty;  hut.  In  the  absence  of  language 
qualifying  or  limiting  the  general  terms  con- 
veying all  his  interest,  we  would  not  be  Justi- 
fied in  restricting  the  conveyance  as  con- 
tended for  by  the  appellant  Deeds  are  al- 
ways to  be  construed  most  strongly  Against 
the  grantor  when  there  Is  any  ambiguity  or 
uncertainty." 

In  Drinkwater  v.  Sawyer,  7  Me.  366,  A.., 
having  title  to  a  farm  by  two  several  deeds 
of  seiiarate  parcels  thereof  made  by  the 
same  grantor  at  different  times,  executed  a 
deed  to  a  third  person,  using  language  suffi- 
cient to  include  the  whole  farm,  and  then 
added  that  the  premises  were  the  same  which 
he  purchased  by  deed  of  a  certain  date,  re- 
ferring to  the  latter  only  of  his  title  deeds. 
The  courts  held  that  the  whole  farm  passed, 
and  that  the  recital  of  the  source  of  the 
grantor's  title  was  superfluous;  the  descrip- 
tion being  otherwise  sufficient' 

In  Smith  V.  Sweat,  90  Me.  528,  533,  38  Atl. 
554,  556,  A.  and  B.  mortgaged  property  which 
they  owned  to  C,  describing  the  property 
I)aTtlcularly  in  the  granting  clause,  and  then 
adding  "meaning  and  intending  hereby  to 
convey  all  the  right  Otle  and  Interest  which 
we  acquired  by  deed  of  James  P.  Armburst 
to  us,  dated  May  7,  A.  D.  1880,  recorded  in 
Hancock  Registry  of  Deeds,  book  170,  page 
190,  and  deed  from  said  Armburst  to  us  of 
even  date  herewith."  The  deeds  referred  to 
conveyed  only  a  portion  xtt  the  property  par- 
ticularly described  in  the  preceding  clause  of 
the  mortgage.  In  holding  that  all  the  prop- 
erty passed  under  the  mortgage,  the  court 
said:  "It  Is  too  well  settled  to  require  the 
citation  of  authorities  that  a  particular  de- 
scription oi  premises  conveyed,  when  such 
particular  description  is  definite  and  certain, 
will  control  a  general  reference  to  another 
deed  as  the  source  of  title.  So  a  clause  in 
a  deed,  at  the  end  of  a  particular  descrip- 
tion of  the  premises  by  metes  and  bounds, 
'meaning  and  Intending  to  convey  the  same 
premises  conveyed  to  me,'  etc.,  does  not  en- 
large or  limit  the  grant."  And  see,  also, 
Oreen  Bay,  etc.,  Co.  v.  Hewett,  55  Wis.  96, 
12  N.  W.  382,  42  Am.  Rep.  701;  Hastings 
V.  Hastings,  110  Mass.  280;  Eldred  v.  Davis, 
181  Mass.  498,  64  N.  E.  79;  Melvln  v.  Pro- 
prietors, etc.,  5  Mete.  (Mass.)  15,  38  Am.  Dec. 
384;  Jones  v.  Webster  Woolen  Co.,  85  Me. 
210,  27  Atl.  105;  Crosby  v.  Bradbury,  20 
Me.  61;  Chaplin  v.  Srodes,  7  Watts  (Pa.) 
410;  Barksdale  v.  Barksdale,  92  Miss.  166, 
45  South.  615. 

[I]  In  the  light  of  these  decisions   (and 


none  to  the  contrary  have  been  cited  or 
brought:  to  our  attention),  we  have  no  doiibt 
as  to  the  proper  construction  of  the  deed 
from  the  complainant  to  William  Gaddes. 
The  intention  to  convey  the  complainant's 
entire  interest  is  clear,  although  It  is  mis- 
takenly referred  to  "as  an  undivided  half 
part"  of  the  premises  described.  The  refer- 
ence to  the  deed  from  James  Davis,  which 
conveyed  only  a  life  estate  to  the  complain- 
ant and  William,  was  plainly  for  the  pur- 
pose of  indicating  the  source  of  the  com- 
plainant's title  and  of  assisting  In  identify- 
ing the  property  conveyed.  It  was  clearly 
not  made  for  the  purpose  of  describing  or 
limiting  theL  extent  of  the  interest  or  the 
-quantity  of  the  estate  conveyed. 

Not  only  Is  this  the  construction  demand- 
ed by  the  rules  of  law,  but  It  is  manifestly 
in  accordance  with  the  actual  Intention  of 
the  parties,  as  shown  by  the  surrounding  cir- 
cumstances. According  to  the  testimony  of 
Horace  Z.  Baker,  the  deed  was  given  in  order 
that  William  Gaddes  might  mortgage  the  en- 
tire proporty  in  fee  to  ]^aker,  and  the  com- 
plainant was  fully  aware  of  this  purpose, 
and  a  party  to  the  whole  transaction.  As 
before  remarked,  the  trial  court  believed  Bak- 
er's testimony;  and  hence  it  should  be  ac* 
cepted  as  true  by  this  court  unless  manifest- 
ly inconsistent  with  the  admitted  facts. 

The  Supreme  Judicial  Court  of  Massachu- 
setts in  laying  down  the  well-established  rule 
that  upon  an  appeal  from  a  decree  of  a 
court  of  equity  the  decree  will  not  be  re- 
versed in  matters  of  fact  arising  on  oral  tes- 
timony introduced  In  the  court  below,  unless 
it  Is  plainly  wrong,  states  the  reason  of  this 
rule  as  follows:  "Great  weight  is  Justly 
given  to  the  conclusions  on  questions  of  fact 
of  the  Justice  who  hears  the  case,  for  the 
reason  that  he  has  an  opportunity  fo  ob- 
serve the  conduct  of  the  witnesses,  their 
fairness  and  intelligence,  and  can  Judge  bet- 
ter than  the  full  court  possibly  can  of  the 
degree  of  credibility  to  be  given  to  their  tes- 
timony." Chase  v.  Hubbard,  163  Mass.  91, 
92,  26  N.  E.  433.  See,  also,  LoTid  v.  Barnes, 
154  Mass.  344,  345,  28  N.  E.  271;  Colbert  v. 
Moore,  185  Mass.  227,  228,  70  N.  E.  42. 

[7]  We  are  also  of  the  opinion  that  thers 
was  ample  evidence  to  warrant  the  superior 
court  in  its  conclusion  that  the  complain- 
ant by  his  conduct  was  estopped  to  deny 
that  the  respondent's  mortgage  covered  the 
entire  fee.  The  complainant  received  part 
of  the  money  from  the  two  original  mort- 
gages, and,  upon  credible  testimony,  was  ful- 
ly aware  of  the  negotiation  of  the  mortgage 
to  the  respondent  for  the  purpose  of  taking- 
up  the  two  original  mortgages,  and  of  the 
use  of  the  money  loaned  by  the  respondent 
for  that  purpose.  We  are  well  satisfied  that 
such  conduct  on  his  part  works  an  estoppel 
in  favor  of  the  respondent 

[I]  Where  a  stranger  to  the  title,  or  one 
having  only  a  limited  Interest  in  a  tract  of 
land,   conveys   the  property  to  another  by- 
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deed  or  mortgage,  and  flie  owner  receives 
tbe  bene^t  of  any  part  of  the  proceeds,  know- 
ing the  facts,  he  Is  estopped  to  deny  that  the 
deed  or  mortgage  conveys  a  good  title.  And 
likewise,  if  the  owner,  though  Ignorant  of 
the  facts  when  he  receives  the  proceeds, 
afterwards  learns  the  tmth,  his  retention  of 
the  proceeds  thereafter  estops  'him  from  dls- 
pntlog  the  validity  and  effect  of  the,  convey- 
ance. Brewster  v.  Baker,  16  Barb.  (N.  Y.) 
eiS,  618;  Kabn  v.  Peter,  104  Ala.  623,  16 
South.  621;  Ansonia  r.  Oooper,  66  Oonn. 
184,  as  Atl.  906;  16  Cyc.  787-791.  See,  also, 
Brewer  v.  Nash.  16  R.  I.  458,  17  Atl.  867. 
27  Am.  St  Itep.  749;  Robinson  ▼.  Bailey, 
19  R.  I.  404,  86  Atl.  1^6;  Bast  Orerawlch 
Inst,  for  Savings  t.  Kenyen,  90  B.  1. 110,  S7 
Atl.  632. 

ft]  Fnrthwmore,  If  the  owner,  knowingly 
and  withont  disclosing  his  title,  stands  by 
and  permits  his  propvty  to  be  mortgaged 
or  sold  by  another  to  one  who  is,  to .  the 
owner's  knowledge,  relying  on  the  apparent 
ownership  of  the  person  executing  the  con- 
veyance, such  conduct,  irrespective  of  who 
benefits  by  the  transaction,  will  estop  the 
owner  from  asserting  his  title  against  the 
mortgagee  or  grantee.  Thompson  v.  San- 
bom,  11  N.  H.  201,  36  Am.  Dec.  490;  Craw- 
ford V.  BerOioU,  1  N.  J.  Bq.  458,  471;  Bryan 
V.  Ramlree,  8  Cal.  461,  68  Am.  Dec.  340; 
Brewster  v.  Baker,  16  Barb.  (N.  Y.)  613, 
618;  BIgelow  op  Estoppel  (6th  Ed.)  586;  11 
Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  427-430; 
16  Cyc.  761-764.  And  see  East  Greenwich 
Inst  for  Savings  v.  Kenyon,  20  B.  I.  110, 
87  Atl.  632. 

[10]  The  phrase  "stands  by"  In  the  fore- 
going rule  does  not  mean  necessarily  an  ac- 
tual presence,  "but  implies  knowledge  under 
such  circumstances  as  i«nder  it  the  duty  of 
the  possessor  to  communicate  It"  Gatllng  v. 
Bodman,  6  Ind.  289,  292. 

Upon  a  careful  review  of  the  whole  case, 
we  are  of  the  opinion  that  there  was  no  er- 
ror In  the  decree  of  the  superior  court  and 
the  same  is  bereby  affirmed. 

The  cause  is  remanded  to  the  superior 
court  for  further  proceedings. 

(13  R.  I.  45) 

MOWRY  V.  SAUNDERS, 

(Sopieme    CoDft  of   Rhode   Island.     Jnly   Q, 
1911.) 

1.  Tbial  (S  420*)— Rxfusai.  to  Dmoi  Vbr- 
DicT— Waiver. 

The  filine  of  a  motion  for  new  trial  after 
verdict  for  plaintiff  is  a  waiver  of  defendant's 
exception  to  the  nfnsal  to  direct  a  verdict  for 
him. 

rsa.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  983 ;  Dec.  Dig.  {  420.*] 

2.  Tbial  (I  189*)— DiBECTKD  Veedict— When 

AUTHOBIZKO. 

A   motion  for  a   directed  verdict  for  de- 
fendant is  properly  denied,  where  there  is  evi- 
dence for  plaintiff  to  be  submitted  to  the  Jury. 
[Ey.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  382-341 ;    Dec  Dig.  {  139.»] 


8.  EviDXNOK  (I  62*)— Pbesuhttionb— Santtt. 
All  men  of  full   age  are   presumed  to  be 
competent  to  attend  to  the  orainary  business 
of  life. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  83 ;  Dec.  Dig.  8  62  ;•  Insane  Per- 
sons, Cent.  Dig.  {g  4-6.] 

4.  Insane  Pebsons  ({  97*)— Coufetenot  to 

TbANSACT— ISSDZS. 

The  question  of  the  mental  capacity  of  a 
party  to  tne  suit  to  transact  ordinary  business 
cannot  be  tried,  unless  put  in  issue  by  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sona, Cent.  Dig.  S8  ie&-171 ;   Dec.  Dig.  g  97.*] 

5.  Tbial   (|   194*)— Instbuctionb— Invading 
Pbovincb  of  Jwbt. 

A  charge  stating  what  the  evidence  shows 
or  d6es  not  show  is  properly  refused,  because 
invading  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  439-466  (    Dec.  Dig.  {  194.*] 

&  Limitation   of   Actions   (|   161*)  — New 

PBOUISB— LlABIUTT. 

A  maker  of  notes,  who  makes  a  new  prom- 
ise to  pay  them,  is  liable  to  pay  interest  on 

the  notes  as  therein  specified  and  from  the  date 
of  their  maturity. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Ont  Dig.  H  614-620;  Dec.  Dig. 
151.*] 

7.  New   TSial    (J    140*)— Gbounds— Vebdict 

OONTKABT  TO  LAW— EXCESSIVE   DaUAQES. 

In  the  absence  of  anything  to  indicate  that 
the  Jury  were  not  governed  by  the  law  as 
given  in  the  instnictions,  or  that  they  erred  in 
their  computation  of  the  amount  due  on  the 
notes  sued  on,  the  verdict  cannot  be  set  aside 
on  the  ground  that  it  is  contrary  to  law  and 
that  the  damages  are  ezceasiTe. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i!  284-289,  802,  306 ;    Dec.  Dig.  | 

8.  New  Tbiai,  (g  150*)— Nkwlt  Disoovebed 
Evidence— Abandonment. 

Newly  discovered  evidence  as  a  ground 
for  a  new  trial  will  be  deemed  abandoned, 
where  there  are  no  affidavits  of  newly  discov- 
ered evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {|  306-310;  Dec  Dig.  {  150.*] 

9.  Limitation    of   AonONS    (i    197*)  — New 
Pbomise— Evidence— Sufficienct. 

In  an  action  on  notes  barred  by  limita- 
tions, evidence  held  to  justify  a  finding  of  a 
new  promise  to  pay  them,  within  six  years  be- 
fore the  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  g  725;    Dec.  Dig.  g  197.*] 

10.  LnoTATioN  OF  Actions  (|  148*)  — New 
PaoMi  SB— "Settle." 

A  letter  by  the  maker  of  a  past-doe  note^ 
in  response  to  a  request  for  payment,  which 
recites  that  property  nas  not  been  turned  over, 
that  as  soon  as  it  is  tamed  over  he  intends  to 
"settle,"  and  which  expresses  regret  in  not  be- 
ing able  to  do  so  at  the  present  time,  is  evi- 
dence of  a  new  promise  to  pay  the  note;  the 
word  "settle"  meaning  to  adjust,  to  liqnidate, 
to  pay,  as  to  settle  a  bill. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  gg  597-608;  Dec  Dig.  g 
148.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6446-6450.] 
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11.  Appeai.  ard  Ebbob  (i  1005*)— Tkbdict— 

Conclusiveness. 

A  verdict,  supported  by  evidence  and  ap- 
proved by  the  trial  court,  will  not  be  disturbed 
6y  the  Supreme  Court. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3048-3954;  Dec.  Dig.  i 
1005.'] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Obrlstopher  M. 
Lee,  Judge. 

Action  by  Renselear  L.  Mowry  against  Vic- 
toria R.  Saunders,  administratrix  of  Arthur 
C.  Saunders.  There  was  a  verdict  for  plaln- 
tUF,  and  defendant  brings  exceptions.  Over- 
ruled, and  cause  remitted,  with  directions 
to  enter  judgmoit 

Charles  R.  Easton,  for  plaintifF.  James  H. 
Rlckard,  Jr.,  and  John  J.  HefTeman,  for  de- 
fendant. 

DUBOIS,  C.  J.  This  is  an  action  of  as- 
sumpsit, brought  by  the  plaintiff  against  the 
administratrix  of  the  estate  of  Arthur  C. 
Saunders,  deceased,  to  recover  the  amount 
due  upon  Ave  promissory  notes,  made  by  the 
defendant's  Intestate  In  his  lifetime  to  the 
plaintiff.  Besides  the  counts  upon  these 
promissory  notes,  the  declaration  contained 
counts  for  money  loaned  to  and  paid  to  the 
use  of  the  defendant's  intestate.  The  defend- 
ant pleaded  the  general  Issue,  and  also  the 
statute  of  limitations.  In  his  declaration  the 
plaintiff  averred  promises  made  within  six 
years  before  the  date  of  the  writ,  and  by 
replication  the  plaintiff  made  similar  replies 
to  the  plea.  Upon  trial  of  the  action  in 
the  superior  court  the  Jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $2,- 
014.85,  and  also  found  specially  "that  Ar- 
thur C.  Saunders  In  the  year  1908  did  prom- 
ise to  pay  the  plaintiff  the  particular  notes 
in  suit."  Thereupon  the  defendant  filed  her 
motion  .for  a  new  trial,  upon  the  grounds 
that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  that  the  damages  awarded  by 
the  Jury  are  excessive,  and  because  of  evi- 
dence newly  discovered.  This  motion  was 
denied,  and  the  defendant  took  exception  to 
the  denial,  and  thereafter  duly  filed  and 
prosecuted  her  bill  of  exceptions,  upon  which 
the  case  Is  now  before  this  court. 

The  bill  of  exceptions  reads  as  follows: 

"Defendant's  Bill  of  Exceptions. 

"The  above-entitled  case  was  tried  at 
Woonsocket  on  the  11th  and  12tb  days  of 
May,  A.  D.  1910,  before  the  Honorable  Chris- 
topher M.  Lee,  a  Justice  of  said  court,  and 
a  Jury.  At  said  trial  evidence  was  received 
and  arguments  and  rulings  made,  a  trans- 
cript whereof  is  filed  herewith  and  made  a 
part  of  this  bill  of  exceptions.  And  the  de- 
fendant here  states  certain  exceptions  tak- 
en by  her  in  said  case,  and  relied  upon  by 
her,  as  follows : 


"First  To  tlie  refusal  bj  the  court  to  dt 
rect  a  verdict  for  the  defendant,  as  tdiown 
upon  page  100  of  said  transcript 

"Second.  To  the  refusal  of  tiie  court  to 
submit  to  the  Jury  the  first  special  issue 
requested  by  the  defendant,  which  request 
was  as  follows:  'Was  the  plaintiff,  Rense- 
lear L.  Mowry,  on  May  1, 1908,  mentally  com- 
petent to  engage  in  a  business  transaction, 
and  to  understand  the  nature  and  effect  of 
acts  performed  and  words  spoken  in  con- 
nection therewith?'  Said  request  is  found 
upon  page  100  of  said  transcript,  and  the 
ruling  and  the  defendant's  exception  to  said 
refusal  is  found  upon  page  101  of  said  tran- 
script 

"Third.  To  the  refusal  of  the  court  to  sub- 
mit to  the  Jury  the  second  special  issue  re- 
quested by  the  defendant,  which  request  was 
as  follows:  'Was  the  plaintiff,  Renselear  L. 
Mowry,  between  March  18,  1909,  and  the 
date  of  the  filing  of  his  claim  In  the  office  of 
the  probate  clerk,  mentally  competent  to  ap- 
point an  agent  for  the  purpose  of  filing  his 
said  claim,  and  of  understanding  the  nature 
of  such  appointment?'  Said  request  Is  found 
on  pages  100  and  101  of  said  transcript,  and 
the  ruling  and  exception  on  page  101  of  said 
transcript 

"Fourth.  To  the  refusal  by  the  court  to 
grant  the  defendant's  first  request  to  charge, 
which  request,  refusal,  and  exception  are 
found  upon  page  108  of  said  transcript.  Said 
request  Is  as  follows:  'It  is  for  the  Jury 
to  say,  upon  all  the  evidence  in  this  case, 
whether  or  not  the  plaintiff  was,  at  the  times 
in  the  year  1908  that  certain  promises  claim- 
ed to  have  been  made  by  Arthur  O.  Saun- 
ders, and  of  filing  of  the  claim  of  said  plain- 
tiff in  the  oflice  of  the  clerk  of  the  probate 
court,  of  sound  mind,  capable  of  engaging  In 
a  business  transaction,  and  understanding 
the  nature  and  effect  of  such  transaction, 
and  of  the  acts  done  and  words  spoken  In 
connection  therewith.  If  the  plaintiff  was 
not  so  competent,  then  there  was  no  prom- 
ise sufficient  in  law  to  take  the  case  out  of 
the  statute  of  limitations.' 

"Fifth.  To  the  refusal  by  the  court  to 
grant  the  defendant's  second  request  to 
charge,  which  request,  refusal,  and  excep- 
tion are  found  upon  page  109  of  said  tran- 
script. Said  request  is  as  follows:  'It  is 
for  the  Jury  te  say,  upon  all  the  evidence  In 
this  case,  whether  or  not  the  plaintiff  was 
at  the  times  between  March  18,  1909,  and  the 
date  of  the  filing  of  his  claim  In  the  ofilce 
of  the  probate  clerk,  mentally  competent  and 
capable  of  appointing  an  agent  to  deal  with 
the  said  Arthur  C.  Saunders  in  regard  to 
notes  held  by  said  plaintiff  against  said 
Saunders.  If  the  plaintiff  was  not  so  com- 
petent, then  there  is  no  valid  filing  of  the 
plaintilTB  claim  in  the  probate  clerk's  office.* 

"Sixth.  To  the  refusal  by  the  court  to 
grant  the  defendant's  third  request  to  charge 
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which  request,  refusal,  and  exception  are 
found  upon  page  109  of  said  transcript  Said 
request  is  as  follows :  'If  the  Jury  find  from 
all  the  evidence  in  this  case  that  the  plain- 
tiff, between  March  18,  1909,  and  the  time 
of  filing  of  the  plainttfT*  claim  In  the  office 
of  the  clerk  of  the  probate  conrt,  was  not 
mentally  capable  of  nnderatandlng  a  busi- 
nesB  transaction,  and  the  nature  and  effect  of 
acts  done  and  words  spoken  in  connection 
therewith,  then  the  plaintiff  was  not  com- 
pet»it  to  an>olnt  an  agent  to  file  his  claim 
in  the  office  of  the  clerk  of  the  probate  court, 
and  there  was  no  valid  filing  of  such  claim.' 

"Seventh.  To  the  refusal  by  the  conrt  to 
instmct  the  Jury  according  to  the  last  sen- 
tence  of  the  defendant's  fourth  request  to 
charge,  which  request  is  found  upon  pages 
109  and  110  of  said  transcript,  and  the  rul- 
ing of  the  court  and  the  defendant's  excep- 
tion are  found  upon  page  110  of  said  tran- 
script. Said  request  is  as  follows:  'A  prom< 
Ise  sufficient  to  revive  a  debt  barred  by  the 
statnte  of  limitations  must  clearly  relate  to 
the  particular  claim  to  revive  which  It  is  re- 
lied on.  The  evidence  in  this  case  does  not 
show  such  a  promise,  and  therefore  the  ver- 
dict must  be  for  the  defendant' 

"Eighth.  To  the  refusal  by  the  court  to 
grant  the  defendant's  fifth  request  to  charge, 
which  request,  refusal,  and  exception  are 
found  upon  page  110  of  said  transcript.  Said 
request  is  as  follows:  'A  promise  sufficient 
to  revive  a  debt  barred  by  the  statute  of 
limitations  must  clearly  relate  to  the  partic- 
ular claim  to  revive  which  it  is  relied  on.  It 
Is  for  the  Jury  to  say  in  this  case  upon  the 
evidence  whether  any  premise  which  may 
have  been  made  by  Arthur  O.  Saunders  does 
so  clearly  relate  to  the  particular  claims 
sued  upon.' 

"Ninth.  To  the  refusal  of  the  conrt  to  in- 
struct the  Jury  in  accordance  with  the  last 
sentence  of  the  defendant's  sixth  request  to 
i^iarge,  which  request,  ruling,  and  exception 
are  found  upon  page  110  of  the  transcript 
Said  request  is  as  follows:  'Where  there  are 
several  claims  held  by  one  creditor  against 
the  same  debtor,  a  mere  general  acknowl- 
edgment by  the  latter  will  not  take  any  of 
them  ont  of  the  operation  of  the  statute  of 
limitations  or  affect  its  running  against 
them.  Therefore,  under  the  evidence  In  this 
case,  the  debt  was  not  sufficiently  identified, 
and  the  verdict  must  be  for  the  defendant' 

"Tenth.  To  the'  refusal  by  the  court  to 
grant  the  defendant's  seventh  request  to 
diarge,  which  request  refusal,  and  excep- 
tion are  found  upon  page  111  of  said  tran- 
script Said  request  Is  as  follows:  There 
is  nothing  in  the  case  to  show  what  amount 
was  agreed  upon  between  the  plaintiff  and 
Arthur  C.  Saunders  as  owing  from  said 
Saunders  to  plaintiff.  Therefore  the  bar  of 
the  statute  of  limitations  as  to  the  claims 
sued  upon  is  not  raised.' 

"Eleventh.  To  the  refusal  by .  the  court 
to  grant  the  defendant's  eighth  request  to 


charge,  which  request,  refosal,  and  exception 
are  found  upon  page  111  of  said  transcript 
Said  request  is  as  follows:  'In  order  to  re- 
vive an  outlawed  claim  by  a  new  promisei 
such  promise  must  identify  the  indebtedness 
claimed  to  have  been  revived.  The  evidence 
in  this  case  as  to  a  new  promise  is  not  suf- 
ficient to  show  any  such  identification  of  the 
indebtedness,  and  the  verdict  must  be  for 
the  defendant' 

"Twelfth.  To  the  refusal  by  the  court  to 
grant  the  defendant's  ninth  request  to 
charge,  which  request,  refusal,  and  exception 
are  found  upon  page  111  of  said  transcript 
Said  request  is  as  follows :  Tlie  evidence  in 
this  case  does  not  show  whether  Arthur. C 
Saunders  intended  to  pay  the  face  of  the 
notes,  or  the  face  of  the  note  with  interest 
according  to  the  tenor  of  the  notes.  There- 
fore the  Indebtedness  is  not  sufficiently  iden- 
tified, and  the  verdict  must  be  for  the  de- 
fendant' 

"Thirteenth.  To  the  refnsal  by  the  court 
to  grant  the  defendant's  tenth  request  to 
charge,  which  request  is  found  upon  pages 

111  and  112  of  said  transcript,  and  the  rul- 
ing and  exception  are  found  on  page  112'  of 
said  transcript  Said  request  is  as  follows: 
'The  evidence  in  this  case  does  not  show  a 
definite  promise  to  pay  an  ascertained  in- 
debtedness, but  only  an  intention  to  make 
an  adjustment  between  the  parties,  the  na- 
ture of  which  adjustment  was  not  stated  or 
agreed  upon.  Therefore  there  was  no  prom-' 
ise  sufficient  to  raise  the  bar  of  the  statute 
of  limitations,  and  the  vo'dlct  must  be  for 
the  defendant' 

"Fourteenth.  To  the  refusal  by  the  court 
to  grant  the  defendant's  eleventh  request  to 
charge,  which  request,  refusal,  and  excep- 
tion are  found  upon  page  112  of  said  tran- 
script Said  request  is  as  follows:  'Upon 
all  the  evidence  in  this  case  .the  plaintiff 
has  not  proved  that  Arthur  G.  Saunders 
made  a  promise  sufficient  to  revive  an  out- 
lawed claim  within  6  years  and  60  days 
next  before  the  death  of  Arthur  C.  Saunders, 
and  therefore  the  verdict  must  be  for  the 
defendant' 

"Fifteenth.  To  the  refusal  by  the  court 
to  grant  the.  defendant's  twelfth  request  to 
charge,  which  request,  refusal,  and  exception 
are  found  upon  page  112  of  said  transcript 
Said  request  is  as  follows:  The  claim  filed 
in  the  probate  clerk's  office  Is  for  money 
loaned  and  advanced  and  paid  to  the  use  of 
Arthur  O.  Saunders.  There  is  no  evidence 
of  money  loaned  and  advanced  and  paid  to 
the  use  of  Arthur  C.  Saunders.  Therefore 
the  verdict  must  be  for  the  defendant' 

"Sixteenth.  To  the  refusal  by  the  conrt 
to  grant  the  defendant's  thirteenth  request 
to  charge,  which  request  is  found  upon  pages 

112  and  113  of  said  transcript,  and  the  rul- 
ing of  the  court  and  the  defendant's  excep- 
tion are  found  upon  page  113  of  said  tran- 
script. Said  request  Is  as  follows :  *A  prom- 
ise by  Arthur  O.  Saunders  to  pay  tbe  notes 
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held  by  plaintiff  la  not  a  promise  to  pay  the 
Interest  which  bad  accrued  on  said  notes 
after  six  years  from  their  respective  dates 
of  maturity.' 

"Seventeoith.  To  the  denial  by  the  court 
of  the  defendant's  motion  for  a  new  trial, 
which  motion  was  based  upon  the  following 
grounds :  (1)  That .  the  verdict  is  contrary 
to  the  evidence  and  the  weight  thereof. 
(2)  That  the  verdict  la  contrary  to  the  law. 
(8)  That  the  damages  awarded  by  the  Jury 
are  excessive.  (4)  That  the  defendant  has 
discovered  new  and  material  testimony  since 
the  trial  of  said  case,  which  was  not  known 
to  her,  and  could  not  with  reasonable  dUi- 
genoB  have  been  known  by  her  prerlous  to 
the  rendering  of  the  verdict  In  said  case,  as 
will  appear  by  affidavits  to  be  filed  In  court 
To  the  denial  of  said  motion  the  defendant 
duly  excepted. 

"And  the  defendant  says  that  the  forego- 
ing exceptions  entitle  her  either  to  a  new 
trial  or  to  judgment  for  the  defendant,  and 
she  therefore  tenders  this  her  bill  of  excei>- 
tions,  and  prays  that  the  same  may  be  al- 
lowed by  the  court" 

II,  8]  The  first  exception  relates  to  the  re- 
fusal of  the  court  to  grant  the  defendant's 
motion  for  the  direction  of  a  verdict  The 
Incident  appears  upon  the  transcript  as  fol- 
lows: "Mr.  HefTeman:  I  want  to  make  a 
special  motion  to  save  my  rights.  I  move 
_  to  direct  a  verdict  for  the  defendant.  The 
Court:  The  motion  is  denied.  (Mr.  Heffer- 
nan's  exception  noted.)"  After  verdict  the 
defendant  made  his  motion  for  a  new  trial, 
which  operated  as  a  waiver  of  this  "excep- 
tion, and  the  same  is  no  longer  available. 
See  Barstow  v.  Turner,  29  R>.  I.  100,  69  Atl. 
340.  If  It  bad  vitality,  there  Is  nothing  In 
the  transcript  to  warrant  the  conclusion  that 
there  was  no  evidence  in  favor  of  the  plain- 
tiff to  be  submitted  to  the  jury.  The  mo- 
tion was  therefore  properly  denied,  and  the 
defendant  takes  nothing  by  this  exception. 

[S,  4]  The  second  and  third  exceptions  re- 
late to  the  refusal  of  the  court  to  submit 
to  the  jury,  for  special  findings,  special  is- 
sues In  respect  to  the  mental  competency  of 
the  plalntiCt  on  May  1,  1908,  and  March  19, 
1909.  The  justice  of  the  superior  court  pre- 
siding at  the  trial  was  clearly  right  In  his 
rulings  which  are  the  subject  of  these  ex- 
ceptions. The  mental  condition  of  the  plain- 
tiff was  not  put  In  issue  by  the  pleadings. 
All  men  of  full  age  are  presumed  to  be  of 
sound  mind  and  competent  to  attend  to  the 
ordinary  business  of  life,  and  this  presump- 
tion continues  until  it  Is  overthrown  by 
proof.  Any  party  to  a  suit  who  desires  to 
Inquire  Into  the  mental  condition  or  compe- 
tency of  any  other  party  to  the  suit  must 
resort  to  proceedings  appropriate  for  that 
purpose,  and  not  inject  foreign  matters  into 
the  Issues  properly  presented  for  determina- 
tion by  the  pleadings  in  the  case.  For  the 
same  reas<ws,  the  defendant's  fourth,  fifth, 
and  sixth  exceptions  must  be  overruled. 


[S]  The  seventh  exception  was  taken  to 
the  refusal  of  the  court  to  charge  as  follows : 
"The  evidence  In  this  case  does  not  show 
audi  a  promise,  and  therefore  the  verdict 
must  be  for  the  defendant"  The  court 
properly  refused  to  charge  the  jury  what 
the  evidence  showed  or  did  not  show.  That 
was  a  matter  to  be  determined  by  them. 
The  exception  avails  nothing. 

The  eighth  exception  is  untenable.  It  ap- 
pears that  the  court  read  to  the  jury  the 
defendant's  fifth  request  to  charge,  and  said : 
"That  I  have  so  charged  yon,  gentlemen." 

The  ninth  exception  is  subject  to  the  same 
criticism  as  the  seventh,  heretofore  consid- 
ered. The  request  to  charge  Is  vicious.  In 
that  It  atteoiptB  to  curtail  the  functions  of 
the  jury. 

The  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  exceptions  must  be 
overruled  for  the  same  reason. 

[I]  The  sixteenth  exception  was  taken  to 
the  refusal  of  the  court  to  charge  that  a 
promise  to  pay  the  notes  is  not  a  promise 
to  pay  the  interest  thereon.    The  court  said 
in  regard  to  this  request:    "That  I  decUne. 
I   have  charged  the  opposite  of  that"     In 
this  respect  the  court  had 'charged  as  fol- 
lows :   "A  new  promise  proved  It  as  valid  as 
the  original  note.     You  have  only  to  «m- 
sider  whether  or  not  the  promise  was  made. 
To  prove  a  new  promise.  It  is  not  necessary 
to  be  shown  that  the  word  'promise'  was 
used.     I  do  not  think   the -word  'promise' 
was  used  in  this  case  at  aU.    It  is  not  nec- 
essary   to   prove   that   the   word   'promise'' 
was  used;    but  any  word  signifying  inten- 
tion to  pay,   or  stvlng  assurance   that  be 
would  iiay,  is  sufficient  evidence  of  the  new 
promise.     But,   gentlemen,  an  agreement  to 
pay,  or  signifying  the  intention  to  pay,  ©r 
giving  assurance  that  he  would  pay,  to  l>e 
sufficient  evidence  of  a  new  promise,  most 
refer  to  some  particular  debt  that  is  owing. 
After  examining  all  the  testimony   in   the 
case,   if  you  are  satisfied,  taking  into  con- 
sideration the  oral  testimony  given  by  Mr. 
Mowry's  son  and  daughter,  taking  into  con- 
sideration the  two   letters  that  have  been 
offered   In   evidence   here,   that   Arthur    C 
Saunders  intended  to  pay  these  notes,  then 
from  those  facts  you  may  infer,  gentlemen, 
that  he  made  a  new  promise  to  pay  these 
notes.     But  If,  after  examining  all  of  tbe 
testimony  tn  this  case,  you  are  satisfied  tbat 
he  did  not  intend  to  pay  these  notes,  why, 
gentlemen,   then   your  verdict  in    this   case 
should  be  for  the  defendant.     Now,  gentle- 
men, if  he  intended  to  pay  these  notes,    if 
the  evidence  shows  that  he  did  intend  to.  If 
you  are  satisfied  that   he  intended  to  pay 
these  notes,   and  that  he  promised  to    pay 
them,  why  he  promised  to  pay  the  notes, 
gentlemen,  just  as  they  are,  as  the  varlaas 
notes  speak  for  themselves.     There  is  only- 
one  without  Interest   and   that  is  April    9, 
1890.     If  you  should  find  for  the  plaintfcr, 
gentlemen,  you  should  find  ^Ith  Interest   mJt 
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the  rate  of  6  per  cent,  on  these  two  notes 
from  the  time  they  were  given,  and  also 
Interest  on  all  installments  of  Interest  In 
arrear,  whether  before  or  after  maturity,  at 
the  same  rate  till  paid.  On  these  three 
notes  you  will  find  simply  interest  at  the 
rate  of  6  per  cent,  from  the  time  th^y  be- 
came due  and  payable."  We  find  no  error 
in  the  ruling,  and  the  exception  must  be 
overmled. 

[7,  t]  The  seTenteenth  and  last  exception 
was  taken  to  the  denial  of  the  defendant's 
motion  for  a  new  trial  upon  the  grounds  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence;  that  the  damages  awarded  are  ex- 
cessive, and  for  newly  discovered  evidence. 
The  first  and  third  grounds  are  untenable. 
There  is  nothing  to  indicate  that  the  Jury 
were  not  governed  in  their  findings  by  the 
law  as  it  was  laid  down  to  them  by  the 
court.  Neither  is  there  any  evidence  that 
the  Jury  erred  In  their  computation  of  the 
amount  due  upon  the  notes  in  suit.  There 
are  no  affidavits  of  newly  discovered  evi- 
dence, and  that  ground  may  be  said  to  have 
been  abandoned. 

[I]  Whether  or  not  the  verdict  is  against 
tte  preponderance  of  the  evidence  is  the  only 
question  left  toe  our  consideration.  The 
notes  themselves  were  offered  tn  evidence,  as 
follows:  (1)  "A  note,  dated  April  9,  1890, 
for  $250,  xmyable  in  two  years,  to  plalutUT, 
with  interest  at  6  per  cent  payable  semian- 
nually in  advance,  installments  or  Interest  in 
arrears  to  bear  Interest  at  same  rate,  pur- 
porting to  be  signed  by  the  Intestate."  (2) 
"A  note,  dated  April  9,  1890,  for  $1^,  paya- 
ble in  two  years,  to  plaintiff,  with  6  per  cent 
interest,  inirportlng  to  be  signed  by  the  in- 
testate. On  this  note  a  payment  of  $110.(50 
on  July  24,  1894,  is  indorsed."  (S)  "A  note, 
dated  March  10,  1892,  for  $150,  peyaMe  to 
plaintiff  in  one  year,  indorsed  by  Willis  A. 
Bentley,  porportlng  to  be  signed  by  the  in- 
testate." (4)  "A  note,  dated  April  19,  1893, 
for  $220,  payable  to  plaintiff  in  two  years, 
with  6  per  cent  interest,  payable  semiannu- 
ally In  advance,  installments  of  interest  in 
arrears  to  bear  interest  at  same  rate,  pnT>- 
portlng  to  be  signed  by  the  Intestate."  (5) 
"A  note,  dated  August  1,  1893,  for  $1T5,  pay- 
able to  plaintiff  in  four  months,  at  National 
Globe  Bank,  Woonsocket  R-  I.,  purporting 
to  be  signed  by  the  intestate.  This  note  is 
indorsed  by  plaintiff,  was  protested,  and  the 
plaintiff  paid  the  principal.  Interest,  and  no- 
tary's charges  of  27  cents." 

The  testimony  relied  upon  as  evidence  of 
a  new  promise  was  oral  and  written.  It  ap- 
peared that  the  deceased  father  of  Arthur  C. 
Sanndws,  the  Intestate,  had  devised  certain 
real  estate  to  John  A.  C.  Wightman,  as  trus- 
tee for  Mm,  and  that  said  trustee  deeded 
the  same  to  said  intestate  December  SI,  1908, 
and  that  Artbnr  C.  Saunders  died  FAruary 
le,  1909.  John  A.  C.  Wightman  testified,  in 
relation  to.  this  claim  of  Renselear  L.  Mowry: 
1  know  Arthur  C.  Saunders  told  me'  be  did 


[owe  them."  Laura  Mowry  Woodman,  a 
daughter  of  the  plaintiff,  testified  that  in 
May,  1908,  the  Intestate  came  to  the  plaln- 
tifTs  house  and  stated  to  her  that  he  wanted 
to  pay  up  the  notes  be  owed  to  the  plaintiff ; 
that  he  wanted  to  pay  them  Just-  as  soon 
as  he  came  into  possession  of  his  property, 
and  he  expected  to  soon.  Albert  F.  Mowry, 
son  of  the  plaintiff,  testified  that  on  May  1, 
1906,  Mr.  Saunders  came  to  the  house,  and 
he  wanted  those  notes  he  owed  father ;  that 
he  wanted  to  settle  them.  "I  told  Mr.  Saun- 
ders I  didn't  know  exactly  where  they  were, 
but  I  would  look  them  up."  He  further  tes- 
tified that  he  did  look  them  up,  and  found 
the  notes  in  suit  In  this  case.  He  repeated 
that  Mr.  Saunders  said  he  wanted  to  settle 
those  notes.  He  further  testified:  "Mr. 
Saunders  told  me  that  night  l>efore  he  left,  at 
the  depot.  I  went  to  the  station  with  him 
from  the  house,  and  the  last  words  he  said 
to  me  were,  'You  hunt  those  notes,  and  you 
write  me  what  yon  find,'  and  I  did.  Q.  Did 
yon  get  any  answer?  A.  Yes,  sir.  Q.  And 
what  did  you  get?  A.  This  is  the  note  I. got 
from  him.  Q.  This  paper,  marked  'Exhibit 
G'?  A.  Yes,  sir."  Exhibit  Q  reads  as  fol- 
lows: "Lawrence,  Mass.  May  8 — 08.  Albert 
F.  Mowry — Dear  Sir:  Yours  of  the  5th  re- 
ceived. You  still  have  missing  1  Mortgage 
dated  Apr.  9/96;  1  Bentley  note;  1  personal 
property  mortgage;  1  Woonsodcet  National 
Bank  note.  If  you  should  see  Will  Titbering- 
ton,  please  tell  him  that  I  Iiare  written  to 
him  and  directed  to  ManvlUe  A.  0.  Saun- 
ders, 83  Jackson  St  Lawrence,  Mass."  It 
also  appears  that  the  witness  again  wrote 
to  Mr.  Saunders  and  received  tlie  following 
letter  in  reply:  "Lawrence,  Mass.  Oct 
27 — 08.  Bertie:  I  have  received  your  letter, 
and  am  very  sorry  that  I  am  unable  to  help 
you  at  present  in  your  difficulty.  When  I 
was  at  your  house  last  I  expected  to  have  my 
father's  property  turned  over  to  me  wltiiin 
a  few  days,  but  it  tias  not  come  yet  Just  as 
soon  as  I  get  it,  I  intend  to  settle  with  your 
father.  I  am  very  sorry  that  I  am  unable 
to  do  so  now.  Yours  truly.  A  C.  Saunders." 
[IS]  Tbe  letters  and  conduct  of  the  intes- 
tate are  those  characteristic  of  an  honest 
man  about  to  come  into  the  possession  of  his 
property.  With  full  knowledge  of  his  out- 
standing and  long  overdue  indebtedness,  he 
hunted  up  his  creditor,  and  told  of  his  ex- 
pectation of  being  able  to  pay  tn  the  near 
future  and  his  desire  to  do  so.  Not  content 
with  a  verbal  interview  concerning  his  notes, 
after  receiving  a  list  of  those  found,  he 
hastens  to  assure  his  creditor  that  there  are 
more  outstanding.  When  the  necessities  of 
the  creditor  compel  him  to  remind  his  debtor 
tliat  money  would  be  acceptable,  he  replies: 
"It  has  not  come  yet.  Jnst  as  soon  as  I  get 
It,  1  intend  to  settle  with  your  father" — and 
expresses  sorrow  in  not  being  able  to  do  so 
at  tbe  time  of  writing.  The  defendant  ar- 
gues that  "settle"  does  not  mean  "pay."  If 
there  is  ambiguity  in  the  language,  the  Jury 
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bad,  and  undoubtedly  exercised,  the  right  to 
say  In  what  sense  the  writer  Intended  the 
writing  to  be  understood.  According  to  Web- 
ster's New  International  Dictionary,  among 
the  definitions  of  "settle"  are  the  following: 
"(S)  To  adjust,  as  accounts;  to  liquidate;  to 
balance.  (6)  Hence  to  pay;  as,  to  settle  a 
bill.  CoUoq."  The  letter  was  not  written  by 
a  lawyer  or  a  literary  personage.  It  was  col- 
loquially written,  and  Is  capable  of  being  col- 
loquially understood.  There  Is  no  reason  to 
think  that  the  writer  had  any  other  thing 
than  payment  In  view  at  the  time  of  the 
writing.  Furthermore,  he  knew  exactly  what 
notes  he  was  referring  to,  when  they  bore 
date,  and  when  they  matured.  There  could 
hardly  be  better  evidence  of  a  new  promise 
than  that  furnished  In  the  case  at  bar.  It 
would  be  a  pity  If  It  became  necessary  to 
frustrate  the  honest  Intentions  of  the  defend- 
ant's Intestate  to  pay  these  notes.  But  it  is 
not  necessary. 

[11]  The  verdict  of  the  Jury  is  amply  sup- 
ported by  the  evidence,  and  that  verdict  has 
been  approved  by  the  justice  of  the  superior 
court  who  presided  at  the  trial.  In  these  cir- 
cumstances It  Is  sufficient  to  suggest  that 
the  rule  referred  to  In  the  case  of  Wilcox 
V.  Rhode  Island  Company,  29  R.  I.  262,  70 
Atl.  913,  is  applicable. 

For  these  reasons,  the  defendant's  excep- 
tions are  overruled,  and  the  case  is  remitted 
to  the  superior  court,  with  direction  to  enter 
Ji^dgment  on  the  verdict' 


(33  R.  I.  U3) 

ADAM  T.  NEW  ENGIiAND  INV.  CO. 

(Supreme    Court   of    Rhode    Island.     July   7, 
1911.) 

1.  CoBPOBATiONS    (I   408*)  —  PowBBS  —  Offi- 
cers. 

Where  the  board  of  directors  of  a  corpo- 
ration, authorized  by  its  charter  to  buy  stocks 
of  other  corporations,  voted  to  purchase  for 
cash  all  available  stock  of  another  corporation 
at  a  specified  price  per  share,  without  desig- 
nating who  should  make  the  purchases,  the 
president  and  general  manager  of  the  corpo- 
ration could  purchase  such  stoclt  for  a  less 
sum  and  on  time,  and  his  agreement  to  deliver 
the  stock  of  his  own  corporation  to  a  seller  in 
payment  of  the  price,  with  the  right  of  the  sell- 
er to  require  a  repurchase  of  the  stock  after  a 
specified  time,  was  a  mere  agreement  extend- 
ing the  time  for  the  payment  of  the  stock  pur- 
chased, and  was  valid  as  within  the  powers 
conferred. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  1677,  1678;    Dec  Dig.  |  408.*] 

2.  C0BPOBAT10H8  ({  426*)— CoNTBACTS— Rati- 
fication. 

The  board  of  directors  of  a  corporation, 
empowered  to  purchase  stock  of  other  corpora- 
tions, voted  to  purchase  stock  of  another  cor- 
poration, and  the  president  and  general  mana- 
ger purchased  such  stock,  and  delivered  stock 
of  their  corporation  to  the  seller  under  an 
agreement  to  repurchase  the  same  at  a  specified 
future  date.  The  corporation  retained  the 
benefits  of  the  purchase,  and  partially  acted  on 
the  agreement  by  repurchasing  a  part  of  the 


stock  delivered  to  the  seller.  Held,  that  it 
could  not  disaffirm  the  contract,  but  must  per- 
form the  obligations  imposed  on  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1702 ;   Dec.  Dig.  {  426w»f 

3.    COBPOBATIONB  (|  376*)— POWKBS— RiOHT  TO 

PuBCHAss  Own  Stooe. 

A  corporation,  without  express  authority, 
but  not  prohibited  hy  its  own  charter  or  the 
statutes,  may  buy  its  own  stock,  provided  it 
does  so  in  good  faith,  without  intending  to  in- 
jure, and  without  in  fact  injuring,  its  credltws 
or  stockholders.  ° 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1530;   Dec.  Dig.  S  876.*] 

Case  Certified  from  Superior  Court,  Prov- 
idence and  Bristol  Counties:  Elmer  J.  Bath- 
bun,  Judge. 

Action  by  Sylvia  O.  Adam  against  the  New 
England  Investment  Company.  Certified  to 
the  Supreme  Court  under  Gen.  Laws  1909, 
c.  298,  S  4,  for  determination  on  an  agreed 
statement  of  facts.  Judgment  for  plaintiff 
directed. 

Waterman,  Curran  &  Hunt,  for  plalntlit. 
Qulnn  &  Eeman,  for  defendant 

PARKHURST,  J.  This  Is  an  action  of 
trespass  on  the  case  for  promises  broken, 
brought  In  the  superior  court  for  Providence 
county,  and  upon  an  agreed  statement  of 
facts.  The  action,  being  at  Issue  on  its  mer- 
its, was  on  May  2,  1911,  certified  to  this 
court,  to  be  here  heard  and  determined,  un- 
der Gen.  Laws  R.  I.  1909,  c,  298,  M-  The 
facts  agreed  upon  are,  in  snbetanoe,  as  fol- 
lows: 

Tlie  plaintiff,  Sylvia  O.  Adam,  of  the  city 
of  Cranston,  on  November  25,  1908,  was  the 
owner  of  139  shares  of  the  capital  stock  of 
the  American  Pickling  Company,  a  Rliode 
Island  coclwratlon,  doing  business  in  Provi- 
dence; and  on  or  about  the  above  date  tbe 
defendant,  the  New  England  Investment 
Company,  also  a  Rhode  Island  corporation, 
which  liad  received  authority  from  the  Leg- 
islature of  the  state  of  Rhode  Island,  at  the 
January  session,  1906,  to  purchase  shares  of 
stock  of  other  corporations,  was  negotiating 
for  and  had  purchased  certain  of  the  stock 
of  the  said  American  Pickling  Company.  The 
stock  was  bought  at  prices  ranging  from  $45 
to  $66.  On  October  27,  1908,  the  directors 
of  the  defendant  company  voted  to  purchase 
all  available  stock  in  the  American  Pickling 
Company  for  $46  a  share.  During  the  lat- 
ter part  of  November,  1908,  Joseph  De  Cham- 
plain,  the  president  general  manager,  and 
a  director  of  the  New  England  Investment 
Company,  entered  Into  negotiations  with  the 
plaintiff,  through  Joseph  W.  Adam,  the  Inis- 
band  of  the  plaintiff,  for  the  purchase  by  the 
defendant  company  of  the  plaintiff's  stot^ 
In  the  American  Pickling  Company,  mie 
proposition  which  he  made,  and  which  was 
accepted  by  the  plaintiff  on  .the  25th  day  of 
November,  1908,  was  for  tlie  plaintiff  to  de- 
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liver  her  stoiek  tn  fhe  American  Pickling 
Company  to  the  New  Bngland  Investment 
Company,  and  to  receive  therefor  1,620  shares 
of  the  Bto<A  of  the  defendant  corporation, 
with  the  distinct  nnderstanding  that  the  de- 
fendant corporation  would  redeem  and  pur- 
chase from  said  plaintiff  said  1,520  shares, 
at  the  price  of  $2.50  per  share,  at  any  time 
after  six  months  from  the  date  of  the  trans- 
fer to  it  of  the  American  Pickling  Company 
stock.  The  deal  above  set  forth  was  car- 
ried out  The  plaintiff  transferred  her  stock 
tn  the  American  Pickling  Company  to  the  de- 
fendant, and  received  from  De  Champlaln  a 
certificate  for  1,520  shares  of  defendant's 
stock,  upon  the  above  conditlcraB  as  to  re- 
demption and  purchase.  At  the  time  the 
plaintiff  delivered  her  stock  to  the  New  Eng- 
land Investment  Company,  she  knew  of  the 
purchase  by  the  defendant  corporation  of 
shares  of  the  American  Pickling  Company 
stock  from  other  stockholders.  The  Amer- 
ican Pickling'  Company  received  the  plain- 
tiff's certificate,  and  issued  a  new  certificate 
for  139  shares  of  its  capital  stock  in  the 
name  of  the  defendant  corporation,  and  the 
defendant  corporation  has  held  said  stock  in 
its  name  ap  to  the  present  time.  On  the 
2l8t  day  of  April,  1909,  the  plaintiff  present- 
ed to  the  treasurer  of  the  New  England 
Investment  Company  for  redemption  1,620 
shares  of  the  said  defendant  corporation 
stock,  and  on  that  day  the  treasurer  of  said 
corporation  paid  from  the  funds  of  said  cor^ 
poration  the  snm  of  $800  in  payment  of  320 
shares,  and  issued  to  her  a  certificate  for 
1,200  shares  of  the  said  defendant  corpora- 
tion. On  the  14th  day  of  August,  1909,  the 
plaintiff  presented  to  the  treasurer  of  the 
defendant  corporation  for  redemption  1,200 
shares  of  the  stock  of  the  defendant  corpo- 
ration standing  in  her  name,  and  payment 
was  refused;  but  the  president  and  general 
manager,  De  Champlaln,  promised  to  pay  the 
plaintiff  in  full  for  all  the  stock  of  the  New 
England  Investment  Company  which  she  held 
on  October  1,  1009.  On  the  4th  day  of  Octo- 
ber, 1909,  the  said  plaintiff  tendered  to  said 
treasurer  of  the  said  defendant  corporation 
for  redemption  1,200  shares  of  the  capital 
stock  of  said  New  England  Investment  Com- 
pany, and  the  treasurer  forthwith  paid  her 
$500  in  payment  of  200  shares  of  said  stock, 
and  issued  to  her  a  certificate  for  1,000 
shares.  On  November  6,  1909,  the  plaintiff 
presented  for  redemption  1,000  shares  of  the 
'capital  sto<!k  of  the  said  defendant  corpo- 
ration, and  received  the  snm  of  $250  in  pay- 
moit  for  100  shares,  and  a  certificate  for  900 
shares,  the  balance  remaining  after  the  above 
payment;  and  the  plaintiff  did  on  the  12th 
day  of  February,  1910,  and  on  other  dates 
thereafter,  tender  to  the  said  defendant  cor- 
poration for  redemption  the  900  shares  now 
standing  in  her  name,  but  payment  has  been 
refused  upon  the  same. 

It  is  admitted  that,  upon  each  and  every 
occasion  when  payment  was  made  by  the  de- 


fendant corporation  In  redeeming  the  plain- 
tiff's stock,  the  treasurer  of  the  said  defend- 
ant corporation  paid  from  the  funds  of  the 
corporation,  either  by  check  drawn  by  the 
corporation,  or  by  the  indorsement  of  funds 
payable  to  the  order  of  the  corporation,  and 
that  upon  each  and  every  occasion  the  cer- 
tificates of  stock  issued  to  the  plaintiff  were 
properly  signed  and  countersigned  by  the 
dnly  authorized  officers  of  the  corporation. 
It  is  admitted  that  the  stockholders  of  the 
defendant  corporation  never  passed  any  vote 
ratifying  the  agreement  made  by  Its  pres- 
ident for  the  repurchase  of  the  plalntifTs 
stock,  nor  did  the  board  of  directors,  by  any 
formal  vote,  ratify  such  repurchases  as  he 
did  in  fact  make.  The  New  England  In- 
vestment Company  acquired  540  shares  of 
stock  out  of  a  total  outstanding  irsue  of  600 
shares  of  the  American  Pickling  Company. 
At  the  time  of  the  purchase  of  the  plaintiff's 
stock,  the  American  Pickling  Company  was 
a  going  concern  and  solvent,  and  has  since 
the  purchase  of  the  plaintiffs  stock  by  the 
defendant  corporation  been  put  into  liquida- 
tion by  the  defendant,  and  most  of  its  assets 
absorbed  by  the  New  England  Investment 
Company.  The  United  States  Circuit  Court 
appointed  a  receiver  of  the  said  defendant 
corporation  on  April  23,  1910,  bat  said  re- 
ceivership was  discharged  by  said  court  on 
March  3, 1911.  The  present  action  is  brought 
by  the  plaintiff  to  recover  the  value  of  900 
shares  at  present  standing  in  her  name,  and 
which  the  defendant  company  has  failed  to 
redeem  at  the  agreed  price  of  $2.50  per  share, 
amounting  to  $2,250,  together  with  Interest 
thereon  from  the  Ist  day  of  July,  1909,  to 
the  date  of  the  plaintiff's  writ,  amounting 
to  $102.25. 

Under  the  agreed  facts,  as  above  set  forth, 
the  plaintiff  contends  in  argument  that,  as 
the  defendant  corporation  had  power  to  buy 
the  stock  of  the  American  Pickling  Com- 
pany, under  the  amendment  of  its  charter 
passed  by  the  General  Assembly  at  the  Jan- 
uary session,  1908,  and  as  the  board  of  di- 
rectors had  voted  on  October  27,  1908,  to 
buy  all  available  stock  of  the  American  Pick- 
ling Company  at  $45  per  share,  the  purchase 
of  the  plaintiff's  stock  in  the  latter  concern 
was  within  the  power  of  the  defendant  cor- 
poration, and  that  the  defendant  corporation 
is  bound  to  carry  out  its  part  of  the  bargain 
made  at  the  time  of  the  purchase;  thtit, 
even  if  De  Champlaln,  the  president  and 
general  manager  of  the  defendant  corpora- 
tion, had  no  express  authority  to  bind  the 
defendant  company,  the  defendant  company 
has,  by  its  acceptance  of  the  plaintiff's  stock, 
and  by  its  conversion  of  the  same  Into  cash 
through  liquidation  of  the  American  Pickling 
Company,  received  the  benefit  of  the  trade 
which  he  made  for  it;  and  that,  as  it  has 
never  taken  any  steps  to  rescind  the  con- 
tract, but  has  by  its  action  ratified  the  same, 
it  is  consequently  estopped  from  denying  the 
validity  of  the  contract  and  its  binding  force 
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upon  It  The  plaintiff  further  contends  that 
the  contract  which  the  plaintiff  made,  for  the 
resale  of  her  stock  In  the  defendant  com- 
pany to  it,  was  a  bona  fide  sale,  with  the 
date  of  payment  by  the  purchaser  postponed 
and  the  seller  secured  by  the  stock  of  the 
defendant  company;  that  the  defendant  cor- 
poration had  power  to  purchase  Its  own 
stock;  but  tha^  even  in  case  it  is  held  that 
the  defendant  corporation  bad  no  right  to 
agree  to  repurchase  its  own  stock  delivered 
under  the  contract  of  the  plaintiff,  the  de- 
fendant corporation,  having  received  the  ben- 
efits in  full  of  the  plaintifTs  performance  of 
her  part  of  the  contract,  cannot  refuse  to 
perform  Its  part  upon  the  ground  that  the 
contract  was  ultra  vires,  because,  having  tak- 
en the  plaintiff's  property  and  being  unable 
to  return  the  same,  it  is  estopped  from  set- 
ting up  such  a  defense. 

Under  the  agreed  state  of  facts,  the  fol- 
lowing questions  are  suggested  by  the  plain- 
tiff for  our  determination: 

First.  Could  the  president  and  general 
manager,  under  the  authority  of  the  board 
of  directors  voting  to  buy  available  Amer- 
ican Pickling  Company  stock  at  $45  a  share, 
bind  the  corporation  to  pay  |27  a  share  six 
months  after  the  purchase  of  the  stock? 

Second.  Is  the  defendant  corporation  bound 
by  the  contract  made  by  the  plaintiff  and  De 
(%amplaln,  acting  for  and  in  behalf  of  the 
defendant  corporation  and  ratified  by  tiie  de- 
fendant? 

Third.  Can  a  corporation  boy  its  own 
stock? 

Fourth.  If  it  should  be  held  that  the  de- 
fendant corporation  could  not  buy  its  own 
stock,  is  the  defendant  corporation,  by  rea- 
son of  its  acceptance  of  the  plaintiff's  per^ 
formance,  estopped  from  taking-  advantage  of 
the  fact  that  its  i)erformance  would  be  ultra 
vires? 

[1]  1.  Inasmuch  as  the  defendant  corpora- 
tion had  express  authority  under  legislative 
amendment  of  its  charter,  passed  May  20, 
1908,  "to  buy,  hold  and  sell  stocks  In  other 
corporations,"  and  as  corporations  can  only 
act  through  their  authorized  agents,  and  as 
the  board  of  directors  by  their  vote  of  Octo- 
ber 27,  1908,  voted  "to  purchase  all  available 
stock  of  the  American  Pickling  Company  at 
$45  per  share,"' and  said  nothing  about  who 
shpuld  do  the  purchasing,  we  are  of  the  opin- 
ion that  the  president  and  general  manaiger 
was  the  proper  and  logical  agent  to  carry  in- 
to effect  the  directors'  vote.  It  is  clear  that 
under  this  vote  De  Champlain  could  and  did, 
for  and  in  behalf  of  the  corporation,  pur- 
chase stock  of  the  American  Pickling  Com- 
pany for  the  defendant  It  la  admitted  that 
some  stock  was  bought  for  amounts  In  ex- 
cess of  the  ajnount  fixed  by  the  directors' 
votes,  but  that  does  not  concern  us  in  this 
case.  Since  the  purchase  of  stock  for  $45 
was  authorized  by  the  directors,  the  defend- 
ant .corporation  cannot  claim  that  the  presi- 


dent and  general  manager  tuid  no  authority 
to  buy  the  plaintiff's  stock  for  a  fraction 
over  $27  a  share,  iwyment  therefor  being 
postponed  until  six  months  after  the  Amer- 
ican Pickling  Company  stock  was  recdved 
from  the  plaintiff.  The  vote  of  the  directors 
meant  that  the  defendant's  funds  could  prop- 
erly be  used  to  buy  the  stock  at  a  price  not 
to  exceed  $45  a  share.  It  did  not  prohibit 
the  purchase  at  a  lower  price.  The  vote 
meant  that  the  corporation  could  use  its 
cash,  but  did  not  prohibit  its  officers  from 
obtaining  longer  terms  of  payment 

It  is  admitted  that  the  defendant  had,  at 
the  time  the  contract  was  made  with  the 
plaintiff,  either  bought  or  was  negotiating 
for  the  purchase  of  large  blocks  of  Pickling 
Company  stock;  and  De  Champlain,  know- 
ing of  the  drain  on  the  defendant's  cash, 
might  very  properly  consider  that,  even  at 
the  low  price  at  which  he  was  obtaining 
plaintiff's  stock,  it  would  be  to  the  corpora- 
tion's advantage  to  extend  the  time  of  pay- 
ment; and  this  la  what  he  did  in  the  con- 
tract upon  which  the  plaintiff  sues.  It  is  not 
as  we  shall  show  hereafter,  a  contract  that  Is 
divisible;  but  the  defendant,  in  return  for 
the  delivery  of  her  stock  by  the  plaintiff, 
agreed  (1)  to  deliver  to  her  the  Investment 
Company  stock  and  (2)  to  pay  her  for  the 
same  at  a  later  dale  a  price  that  would  give 
her  the  value  of  her  Pickling  Company  stock 
at  the  ratfe  of  $27%  per  share.  The  defendant 
has  admitted  the  two  distinct  parts  of  this 
agreement,  and  the  effect  thereof  is,  in  our 
opinion,  an  agreement  simply  to  postpone  the 
time  of  payment  If  De  Champlain  had 
agreed  to  pay  the  plaintiff  for  her  Pickling 
Company  stock  In  cash  at  the  rate  of  $27% 
a  share  on  November  25,  1008,  the  defendant 
would  not  have  had  the  right  to  question  the 
action  of  Its  president  and  general  manager, 
and  could  not  have  complained  if  De  Cham- 
plain had  agreed  to  pay  the  plaintiff  In  cash 
at  the  end  of  six  months ;  and  we  are  clear- 
ly of  the  opinion  that  De  Champlain  had  au- 
thority to  make  the  purchase  of  the  plain- 
tiff's stock  In  the  American  Pickling  Com- 
pany. And,  although  the  defendant  company 
claims  that  De  Champlain  was  not  the  prop- 
er officer  to  execute  the  vote  of  the  board  of 
directors.  It  is  to  be  noted  that  the  only  oth- 
er administrative  officer,  Bergeron,  the  sec- 
retary and  treasurer,  ratified  the  act  of  De 
Champlain,  so  far  as  he  was  able  to  do  so, 
by  paying  for  the  stock  actually  redeemed 
out  of  the  funds  of  the  defendant  and  by  is- 
suing the  several  certificates  of  stock  for  the 
amounts  not  actually  redeemed. 

[2]  2.  It  is  admitted  that  De  Champliitn 
assumed  to  act  in  behalf  of  the  defendant 
corporation  and  for  a  purpose  authorized  by 
its  charter  and  by  vote  of  Its  directors ;  th.it 
the  terms  of  the.  contract  were  made  known 
to  the  treasurer  of  the  defendant  Bergeron, 
and  that  he  acted  upon  the  said  agreement 
tttat  l^,  Issued  stock  certificates  to  ~the  plaio- 
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tiff  vpon  several  occflslons  for  the  corpora- 
tion and  paid,  oat  to  the  plaintiff  from  the 
defendanfa  fnads  |1,650;  and  that,  since 
the  contract  became  known  to  the  directors 
of  the  defendant  company,  they  have  made 
no  offer  to  retnm  to  the  plaintiff  her  Pick- 
ling Company  stock,  but  the  defendant  has 
held  the  same  at  all  times  since  the  plain- 
tiff delivered  ft  to  the  defendant,  and  the 
latter  has  enjoyed  the  proceeds  thereof.  The 
law  upon  such  facts  is  well  settled. 

2  Thompson  on  Corporations,  |  2020: 
"Where  a  contract  is  made  by  one  assuming 
to  act  in  behalf  of  a  corporation  and  for 
a  purpose  authorized  by  Its  charter,  and  the 
corporation,  after  knovt^edge  of  the  facts  at- 
tending the  transaction  Is  brought  home  to 
its  proper  officers,  receives  and  retains  the 
benefit  of  It  without  objection.  It  thereby 
ratifies  the  unauthorized  act  and  estops  it- 
self from  repudiating  it  The  reason  Is  that 
it  must  exercise  its  option  of  affirming  or 
dlsafilrmlng  In  whole  and  not  in  part;  that 
It  cannot  disaffirm  so  much  of  the  unauthor- 
ized act  as  is  onerous  while  retaining  so 
much  of  It  as  is  benefldal;  that  it  cannot 
keep  the  advantage,  by  repudiating  the  bur- 
den; .that  it  cannot  disaffirm  the  contract, 
while  keeping  the  consideration." 

In  Wisconsin  Lumber  Co.  v.  Telephone  Co., 
127  Iowa,  350,  101  N.  W.  742,  09  L,  E.  A.  968, 
109  Am.  St.  Rep.  387,  the  plaintiff  purchased 
and  paid  for  certain  shares  of  stock  in  de- 
fendant telephone  company  upon  the  express 
agreement  that  it  should  receive  a  pass  good 
on  all  of  defendant's  lines,  and  also  the 
agreement,  In  case  defendant  sold  any  of  its 
lines,  that  it  (defendant)  would  upon  demand 
repurchase  the  stock  of  the  plaintiff  at  the 
par  value  thereof.  When  defendant  sold 
certain  of  its  lines,  plaintiff  demanded  money 
for  its  stock,  and  defendant  claimed  that 
(1)  the  agreements  were  unauthorized  by  de- 
fendant, and  Its  officers  who  did  so  agree  had 
no  ^inthorlty  so  to  do.  The  court,  in  overrul- 
ing this,  said  first  as  to  the  officer's  want  of 
authority  in  fact  (page  355  of  127  Iowa,  pag- 
es 743,  744  of  101  N.  W.  [69  L.  R.  A.  968,  109 
Am.  St  Rep.  387]):  "It  clearly  appears,  from 
the  implied  color  which  the  answers  must  give 
in  order  that  the  defense  may  be  considered 
at  all,  that  these  officers  did  in. fact  make 
the  contracts  as  alleged  In  the  petition,  un- 
der the  seal  of  the  corporation,  and  that  the 
de/endant  corporation  has  had  and  enjoyed 
the  benefits  of  such  contracts.  This  being 
trn^  the  corporation  cannot  accept  and  rati- 
fy the  contracts  in  so  far  as  they  are  bene- 
ficial to  it  and  repudiate  them  In  so  far  as 
they  imposed  any  liability  on  its  part  It 
accepted  plaintiff's  money  on  the  strength  of 
these  contracts,  and  cannot  while  retaining 
the  same,  be  heard  to  say  that  Its  officers 
had  no  antbority  to  make  the  contracts  un- 
der which  it  was  received.  This  is  Hornbook 
tnw,  and  we  need  only  cite  in  its  support 
Field  y.  Association,  117  Iowa,  186  [90  N. 


W.  717] ;  Moore  v.  M.  H.  Churcb,  117  Iowa, 
33  [90  N.  W.  492];  Melledge  y.  Boston  Iron 
Co.,  5  Cosh.  [Mass.]  168  [Si  Am.  Dec.  69]; 
Phil.  Co.  y.  Howard,  IS  How.  307  [14  L.  Ed. 
167]." 

Lake  St  R.  R.  Co.  v.  Carmlchael,  184  111. 
848,  66  N.  EL  372:  A  guaranty  of  a  note  for 
a  deferred  paymoit  on  lots  purchased  by  a 
corporation,  executed  in  the  name  of  the  cor- 
poration by  its  president,  may  be  enforced, 
although  not  authorized  by  the  board  of  di- 
rectors, when  ratified  by  the  subsequent  acts 
of  the  corporation  In  paying  interest,  request- 
ing extension  of  time  and  retaining  title  to 
the  property.  This  case  is  particularly 
strong,  because  the  evidence  showed  a  by- 
law of  defendant  company  that  no  officer 
should  contract  any  debt  or  obligation,  ex- 
cept by  direct  authority  of  the  board  of  di- 
rectors and  evidence  showed  that  directors 
took  no  action  concerning  transaction.  The 
court  said  (at  page  352  of  184  111.,  page  374 
of  56  N.  E.):  "There  was  no  evidence  that 
appellee  had  any  knowledge  or  notice  of  the 
by-law  In  question,  and  it  was  proved,  that 
the  company  had' accepted  and  retained  the 
title  of  the  five  lots  (although  It  had  offered 
to  reconvey  three  of  them  to  appellee,  sub- 
ject to  a  general  mortgage  on  all  Its  property 
which  had  attached  to  them),  and  it  was 
also  proved  that  the  company  had  paid  one 
year's  Interest  on  the  note,  and  had  applied 
for  and  obtained  an  extension  of  time  In 
which  to  pay  the  principal.  These  acts  of 
the  company,  which  were  not  denied,  were 
a  clear  ratification  of  the  obligation  which 
had  been  entered  into  In  its  name  by  its 
president  and  we  need  not  consider  the  ques- 
tion of  antecedent  authority.  When  the 
company  ratified  the  execntlon  of  the  Instru- 
ment of  guaranty,  and  acknowledged  its 
binding  force  by. adopting  it  as  its  act  its 
relation  to  the  guaranty  was  precisely  the 
same  as  it  would  have  been,  had  it  author- 
ized the  execution  ,of  the  guaranty  in  the 
first  place.    Paul  v.  Berry,  78  111.  158." 

Windsor  v.  St  Paul,  etc.,  R,  Co.,  37  Wash, 
166,  79  Pac.  613:  The  court  held  that  where 
a  railroad  comptiny  acc^ts  a  deed  of  land 
purchased  for  it  by  an  agent  it  cannot  dis- 
pute the  agent's  authority  to  agree  to  pay  a 
consideration  additional  to  that  recited  as 
consideration  in  the  deed.  Defendant  con- 
tracted for  purchase  of  land  through  one 
who  was  not  a  regular  right  of  way  agent 
The  court  said  (at  page  162  of  37  Wash., 
page  615  of  79  Pac):  "The  company  re- 
ceived the  benefits  of  this  transaction, 
*  ••  ♦  and  the  company,  after  a  ratifica- 
tion of  the  contract  which'  was  brought  about 
through  the  agency  of  this  man,  ought  not 
to  be  allowed  to  dispute  his  agency  in  its  in- 
terests." 

In  Bdelhoff  y.  Homer,  etc.,  Co.,  86  Md.  595, 
39  Atl.  314,  the  officers  (president  vice  luresi- 
dent  and  treasurer)  executed  a  mortgage 
without  any  express  authority.   The  corpora- 
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tlon  receiyed  the  mon^  and  tised  it  In  Its 
business.  The  conrt  held  that  the  corpora- 
tion was  bound,  saying  (at  page  609  of  86 
Md.,  page  816  of  89  AtL):  "Now,  while  it 
may  be  true  as  a  general  rule  that  minis- 
terial ofllcers  of  a  corporation,  without  au- 
thority expressly  conferred  or  to  be  Implied 
from  previous  conduct,  cannot  pledge  the 
property  of  the  corporation,  yet  when  a  mort- 
gage of  its  chattels  has  been  made  by  such 
officers  for  the  purpose  of  securing  funds  to 
pay  its  debts  and  continue  its  business,  and 
it  receives  the  full  benefit  of  the  transaction 
without  objection  being  made,  it  will  be  pre- 
sumed to  have  authorized  or  ratified  the  acts 
of  its  ofllcers.  Pittsburg,  C.  &  8.  E.  Ck).  t. 
Bridge  Co.,  131  U.  S.  371  [9  Sup.  Ct.  770,  33 
Ih  Ed.  157];  5  Thompson  on  Corporations, 
6175.  This  principle  is  founded  on  consid- 
erations of  common  honesty.  One  who  neg- 
lects to  disavow  promptly  the  acts  of  his 
agent,  but  on  the  contrary  receives  and  ap- 
propriates to  his  own  use  the  benefit  thereof, 
oug^t  not  to  be  permitted  afterwards  to  re- 
lieve himself  of  the  burdens  of  the  transac- 
tion by  denying  the  authority  of  the  agent 
In  such  a  case  he  makes  the  act  his  own. 
Stokes  T.  Detrlck,  75  Md.  263  [23  AO.  846]; 
Cresswell  v.  Lanahan,  101  U.  S.  847  [25  L. 
Ed.  853]." 

In  Johnsion  v.  Weed,  etc.,  Co.,  103  Wis.  291, 
79  N.  W.  236,  the  defendant,  by  its  vice 
president,  indorsed  a  note  in  renewal  of  an- 
other note  that  had  been  given  plaintiff  in 
payment  for  logs  delivered  to  G.,  a  partner  of 
'  defendant  The  note  had  in  fact  been  sent 
to  vice  president  to  use  for  another  purpose, 
but  plaintiff  did  not  know  of  this.  When 
note  became  due,  president  of  defendant  cor- 
poration waived  protest,  and  made  payment 
before  this  action  was  brought  The  court 
held  that  the  action  of  the  president  ratified 
the  delivery,  execution,  and  use  of  the  note. 

In  Pittsburg,  etc.,  Ry.  Co.  v.  Bridge  Co.,  131 
U.  S.  371,  881,  9  Sup.  Ct  770,  773,  S3  L.  Ed. 
167,  the  president  of  a  railway  company 
made  a  contract  in  behalf  of  the  corporation 
with  the  bridge  company,  without  the  ex- 
press authority  of  the  board  of  directors. 
The  court  held  that  corporation  was  bound. 
"And  when  a  contract  is  made  by  any  agent 
of  the  corporation  in  its  behalf  and  for  a 
purpose  authorized  by  its  charter,  and  the 
Mrporatlon  receives  the  benefit  of  the  contract 
■ivithout  objection,  it  may  be  presumed  to 
have  authorized  or  ratified  the  contract  of 
its  agent  Bank  v.  Patterson,  7  Cranch,  299 
[3  L.  Ed.  851];  Bank  v,  Dandrldge,  12  Wheat 
84  [6  L.  Ed.  552]." 

In  Clement  Co.  y.  Michigan  CSotlilng  Co., 
110  Mich.  458,  68  N.  W.  224,  the  secretary 
and  general  manager  of  defendant  offered  to 
buy  and  did  obtain  from  defendant  the  as- 
signment of  a  claim  which  defendant  sued  on 
and  recovered  but  refused  to  pay  agreed  pur- 
chase price  as  directors  never  authorized  pur- 
chase. The  court  said,  laying  aside  power  of 
general  manager,    the   defendant   must   be 


deemed  to  ratify  the  purchase  It  has  In- 
ured to  its  benefit  It  has  received  a  large 
amount  of  money  by  reason  of  the  contract. 
It  cannot  keep  the  proceeds  and  at  the  same 
time  repudiate  it. 

In  Owyhee  Land  Co.  v.  Tautphas,  121  Fed. 
343,  57  C.  C.  A.  557,  where  a  corporation  ac- 
cepted the  benefits  of  a  contract  executed  by 
the  president  in  its  behalf,  and  repeatedly 
recognized  the  contract  by  payment  of  a 
large  part  of  the  consideration,  it  could  not 
question  the  validity  of  the  contract  after 
full  performance  by  the  other  party  thereto. 
At  page  347  of  121  Fed.,  page  560  of  57  C.  C. 
A.,  the  court  said:  "Such  acts  constitute  a 
complete  ratification,  even  if  the  contract 
was  originally  unauthorized."  Owens  v. 
Boyd  Co.,  95  Va.  560,  28  S.  E.  950;  Kirwln 
V.  Washington  Co.,  37  Wash.  285,  70  Pac. 
928;  Wolf  Co.  v.  Bank,  107  111.  App.  58;  Sun 
Printing  &  Publishing  Ass'n  t.  Moore,  183 
U.  S.  642,  22  Sup.  Ct.  240,  46  L.  Ed.  366; 
Fourth  National  Bank  v.  Lumber  Co.  (C.  C.) 
142  Fed.  257;  Phillips  v.  Lumber  Co.,  130 
Cal.  431,  62  Pac.  749;  Capitol  Co.  v.  March, 
10  Kan.  App.  40,  61  Pac.  876;  Mulford  v. 
Torrey  Exploration  Co.,  45  Colo.  81,  100  Pac. 
596,  598. 

In  accord  with  the  rule  laid  down  in  the 
above  cases,  we  are  clearly  of  the  opinion 
that  the  defendant  corporation  has  ratified 
the  act  of  its  president  and  general  manager; 
for  the  corporation  has,  up  to  the.  present 
time,  retained  the  benefits  of  the  plaintiff's 
performance,  has  taken  end  used  the  Pick- 
ling Company  stock  which  it  received  from 
the  plaintiff,  has  partially  acted  upon  the 
agreement  which  it  now  seeks  to  repudiate, 
and  has  made  absolutely  no  effort  to  place 
the  plaintiff  in  the  same  status  in  which  she 
was  before  she  performed  her  part  of  the 
contract  The  defendant  cannot  keep  the  ad- 
vantage of  the  contract  and  repudiate  the 
burden.  It  cannot  disaffirm  the  contract, 
while  keeping  the  consideration. 

[3]  3.  But  the  defendant  contends  that  It 
had  no  power  to  purchase  its  own  stock,  un- 
der the  general  principles  of  law,  claimlilg 
that  such  purchase  of  its  stock  by  a  corpora- 
tion is  forbidden  by  considerations  of  public 
policy,  unless  there  is  express  authority  so 
to  purchase  its  stock,  either  under  the  proyl- 
slons  of  its  charter  or  by  statute.  Defend- 
ant's counsel  contents  himself  with  a  gener- 
al reference  to  1  Morawetz,  Private  Corp.  { 
434,  and  several  sections  of  Thompson  on 
Corporations,  to  the  above  effect  but  cites  no 
cases  In  support  thereof,  and  further  argues 
that  since  there  is  in  this  state  no  statute  or 
provision  of  defendant's  charter  authorizing 
such  purchase,  the  defendant  had  no  such 
power,  and  that  therefore  the  action  of  De 
Champlain  In  agreeing  to  redeem  or  repar- 
chase  said  shares  was  Illegal  and  void,  and 
could  not  become  binding  upon  the  defendant 

We  do  not  ignore  the  fact  that  a  very  large 
number  of  cases  have  held,  xmder  varying 
drcunistances,  that  corporations  liave  no  im- 
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pUed  power  to  purchase  their  own  stock,  as 
laid  down  In  1  Moraweta,  Prlv.  Corp.  |  434, 
and  In  4  Thom.  Corp.  g  4076;  but  we  are 
also  aware  that  perhaps  an  even  greater  num- 
ber of  cases  have  held  that  corporations  have 
such  Implied  power.  Thus  It  is  said  In  4 
Thompson  on  Corporations,  f  4075:  "The  rule 
established  by  the  undoubted  weight  of  au- 
thority Is  that  corporations,  without  express 
authority,  and  when  not  prohibited  by  their 
own  charter  or  by  statutes,  may  buy  and  sell 
their  own  shares,  provided  they  do  so  In  good 
faith,  wlthont  Intending  to  Injure,  and  with- 
out In  fact  Injuring,  their  creditors."  In  the 
present  ease  there  Is  no  claim  made  that  the 
purchase  by  the  defendant  of  Its  own  stock, 
as  agreed,  would  Injure  In  any  way  the  cred- 
itors of  the  corporation,  and  no  bad  faith  Is 
shown  In  the  transaction.  In  support  of  the 
above  statement  of  law,  we  deem  It  neces- 
sary to  dte  only  a  few  of  the  cases: 

Fremont  Carriage  Mfg.  Co.  v.  Thomson,  65 
Neb.  370,  91  N.  W.  376:  The  plaintiff  enter- 
ed Into  «  contract  with  the  defendant  corpo- 
ration, made  through  Its  president  and  gen- 
eral manager,  by  the  terms  of  which  It  was 
agreed  that  the  plaintiff  should  purchase  8 
shares  of  the  capital  stock  of  the  defendant 
corporation  from  the  defendant  at  $100  a 
share,  and  In  consideration  thereof  the  de- 
fendant promised  to  furnish  the  plaintiff  em- 
ployment at  $35  per  month,  and  It  was  fur- 
ther agreed  that.  If  the  defendant  should  dis- 
charge the  plaintiff  and  terminate  the  con- 
tract, It  might  do  so  by  the  purchasing  of  the 
8  shares  held  by  the  plaintiff  at  par  value 
thereof.  Defendant  discharged  the  plaintiff, 
but  refused  to  buy  back  the  stock,  claiming 
that  it  had  no  power  to  do  so.  The  court 
held  that  a  corporation,  when  not  prohibited 
by  Its  articles,  or  by  statute,  may  buy  and 
sell  Its  own  stock  and  hold,  reissue,  and  re- 
tire the  same,  provided  such  act  la  done  In 
entire  good  faith  and  In  no  manner  Injures 
the  right  of  Its  creditors.  The  court  further 
said  that  a  contract  with  a  corporation,  by 
which  it  sells  certain  of  its  shares  of  stock 
and  agrees  to  repurchase  the  same  upon  the 
happening  of  a  certain  specified  event,  is  not 
ultra  vires,  and  for  a  breach  thereof  the  pur- 
chaser may  recover  from  the  corporation  the 
amount  agreed  upon  as  the  price  of  such 
repurchase.  The  court  also  said,  where  such 
a  purchase  has  been  made  by  and  through 
Its  president  and  general  manager,  the  cor- 
poration will  not  be  permitted  to  receive  and 
retain  the  benefits  of  a  portion  thereof  and 
repudiate  and  reject  the  remainder. 

V.  8.  Mining  Co.  v.  Camden  &  DrlscoU,  106 
Ta.  663,  66  S.  B.  561,  U7  Am.  St  Rep.  1028: 
The  declaration  avers  that  the  plaintiff  sold 
to  tbe  defendant  company  a  tract  of  20  acres 
for  $5,000,  and  of  this  sum  the  defendant 
paid  $2,600  in  cash,  and  for  the  residue  de- 
livered to  the  plaintiff  certificates  for  25 
shares  of  its  capital  stock,  of  the  par  value  of 
$100  per  Share,  upon  the  terms  and  agree- 
ment on  the  part  of  the  defendant  corpora- 


tion that  within  four  months  of  the  date  of 
the  agreement,  to  wit,  the  12th  day  of  March, 
1003,  it  would  redeem  and  purchase  l^e  stock 
so  Issued  to  the  plaintiff  at  Its  face  value, 
and  thereby  pay  the  $2,500,  balance  of  thw 
purchase  price.  The  court  held,  after  citing 
authorities,  that  there  can  be  no  question 
that  the  defendant  had  power  to  purchase  its 
own  stock  under  the  circumstances  of  the 
case  stated  in  the  declaration.  Demurrer  on 
the  ground  that  a  corporation  has  no  power 
to  purchase  Its  own  stock,  and  that  the  con- 
tract set  ont  was  an  unlawful  contract  and 
a  fraud  upon  the  other  stockholders,  should 
be  overruled. 

Vent  V.  Duhith  Coffee  &  Spice  Co.,  64  Minn. 
307,  67  N.  W.  70:  The  plaintiff  purchased 
from  the  defendant  corporation  a  number  of 
shares  of  its  capital  stock,  by  an  agreement 
which  provided  that  at  the  end  of  a  certain 
time  the  plaintiff  could  at  his  option  return 
the  stock  and  receive  back  the  purchase 
price.  The  plaintiff  exercised  the  option,  of- 
fered to  return  the  stock,  and  demanded  the 
purchase  price.  In  an  action  to  recover  such 
price,  it  was  held  that  the  agreement  Is  in 
the  nature  of  a  conditional  sale,  with  the  op- 
tion to  the  purchaser  to  rescind  or  revoke, 
and  as  between  the  plaintiff  and  defendant, 
the  rights  of  creditors  not  being  Involved, 
the  agreement  by  the  defendant  to  receive 
back  the  stock  and  pay  back  the  price  there- 
for is  not  ultra  vires. 

Browne  v.  St.  Paul  Plow  Works,  62  Minn. 
90,  64  N.  W.  66:  B.  sold  and  delivered  to 
P.,  a  corporation,  certain  letters  patent  for 
the  consideration  of  the  Issue  and  delivery 
to  B.  by  P.  of  60  shares  of  its  capital  stock 
and  Its  agreement  to  redeem  the  same  in 
cash  at  the  par  value  of  $3,000  at  the  end  of 
five  years,  if  so  requested  by  B.,  which  he 
did,  and  tendered  back  the  shares  of  stock, 
which  P.  refused  to  receive,  and  also  refused 
to  pay  the  sum  of  $3,000,  but  retained  the 
letters  patent  and  made  no  attempt  to  re- 
scind the  contract,  and  B.  brought  suit 
against  P.  Held,  that  B.  is  entitled  to  re- 
cover as  his  damages  the  agreed  value  of  the 
stock. 

Leonard  v.  Draper,  187  Mass.  636,  78  N.  B. 
644:  A  promissory  note  had  been  ^ven  by  a 
corporation  to  pay  for  certain  shares  of  its 
own  stock  that  it  had  seen  fit  to  purchase. 
It  was  claimed  in  defense  that  the  purchase 
of  shares  of  its  own  stock  was  Illegal.  The 
court  held  that  such  a  purchase  was  not  a 
reduction  of  the  capital  stock,  for  the  stock 
was  kept  in  existence,  ready  to  be  sold  and 
transferred  to  another  party.  At  page  638 
of  187  Mass.,  page  644  of  73  N.  E.,  the  court 
said:  "The  right  of  corporations  to  purchase 
their  own  stock,  unless  forbidden  by  statute, 
has  been  recognized.  Dupee  v.  Boston  Wa- 
ter Power  Co.,  114  Mass.  37,  and  cases  cited." 

City  Bank  v.  Bruce,  17  N.  T.  607:  The 
Court  of  Appeals  held  that,  in  the  absence  of 
prohibition  by  statute,  a  corporation  may 
purchase  itsown  stock,  bold  it  onextlngulsh- 


Digitized  by 


Google 


432 


80  ATLANTIC  BBPOBTEB 


(B.I. 


ed,  and  relsBue  It,  and  tbat  it  Is  simply  a 
question  of  Intention  whether  such  a  par- 
chase  operates  to  diminish  the  capital. 

Blalock  T.  Manufacturing  Co.,  110  N.  C. 
09,  14  S.  B.  501:  A  corporation,  unless  re- 
strained by  some  provision  of  its  organic 
law,  may  purchase  Its  own  stock  from  hold- 
ers thereof,  and  the  latter  are  entitled  to  all 
the  rights  of  other  creditors  of  the  corpora- 
tion for  protection  and  enforcement  of  tbeli 
demand  for  payment  And  see  Dock  t. 
Schllchter,  etc.  Jute  Co.,  167  Pa.  370,'  31 
Atl.  656;  Howe,  etc.,  Co.  t.  Jones,  21  Tex. 
Civ.  App.  108,  61  S.  W.  24 ;  Rogers  v.  Asso- 
ciation, 30  Utah,  188,  83  Pac.  754 ;  Farmers', 
etc..  Bank  v.  Champlain  Transportation  Co., 
18  Vt  131 ;  Pabst  v,  Goodrich,  133  Wis.  43, 
112  N.  W.  308;  Chllllcothe  Branch  v.  Fox, 
3  Blatchf.  431,  Fed.  Gas.  No.  2,683;  Barnes 
v.  Bumes,  137  Fed.  781,  70  C.  C.  A.  357;  In 
re  Castle  Braid  Co.  (D.  C.)  145  Fed.  224; 
Eepublic  Life  Ins.  Co.  v.  Swlgert,  135  111. 
160,  25  N.  E.  680,  12  L.  R.  A.  328;  Fraser 
T.  Richie,  8  111.  App.  654;  West  v.  Averll 
Grocery  Co.,  109  Iowa,  488,  80  N.  W.  555; 
Dacovich  V.  Canlzas,  152  Ala.  287,  44  South. 
473. 

And  it  has  been  held  tbat  a  statute  prohib- 
iting corporations  to  purchase  their  own 
stock  does  not  prevent  a  corporation  selling 
treasury  stock  on  condition  that  the  buyer 
might  rescind.  Such  a  transaction  constitutes 
a  conditional  sale  and  an  indivisible  con- 
tract 4  Thomp.  Corp.  {  4077  (at  end  of  page 
629) ;  Mnlf ord  v.  Torrey  Bxp.  Co.,  45  Colo. 
81,  100  Pac.  596,  598.  And  see  other  cases, 
supra,  in  support  of  the  same  general  prin- 
ciple, where  there  was,  at  the  time  of  the 
sale  of  the  stock,  a  condition  of  repurchase, 
within  a  fixed  time.  Rogers  t.  Bldg.  &  Savg. 
Ass'n,  80  Utah,  188,  83  Pac.  754 ;  Browne  v. 
St  Paul  Plow  Works,  62  Minn.  90,  64  N.  W. 
66;  Vent  v.  Duluth  C.  &  S.  Co.,  64  Minn.  307, 
67  N.  W.  70;  U.  8.  Mining  Co.  v.  Camden  & 
DrlscoU,  106  Va.  663,  56  S.  E.  661,  117  Am. 
St  Rep.  1028;  Fremont  Carriage  Co.  v. 
Thomsen,  65  Neb.  370,  91  N.  W.  376;  Chap- 
man V.  Ironclad  Rheostat  Co.,  62  N.  J.  Law, 
407,  41  AU.  690. 

Under  the  agreed  facts  of  this  case,  we  are 
of  the  opinion  that  the  sale  of  the  defend- 
ant's stock  to  the  plaintiff  was  made  upon 
the  express  condition  of  repurchase  of  the 
same  by  the  defendant  for  a.  fixed  price  and 
at  a  fixed  time;  that  the  transaction  con- 
stituted a  conditional  sale,  and  an  Indivisible 
contract ;  that  the  same  was  not  ultra  vires ; 
and  that  the  plaintiff  has  a  right  to  recover 
for  the  valne  of  the  stock  remaining  in  her 
hands,  at  the  agreed  price  of  $2.60  per 
share. 

In  regard  to  the  general  principles,  con- 
tended for  by  the  defendant  that  a  corpora- 
tion, in  the  absence  of  express  statutory  or 
charter  authority,  has'  ho  implied  power  to 
purdiase  its  own  stock,  as  held  by  some  of 


the  leading  courts  of  this  country  (4  Thomp. 
Corpk  S  4076),  we  find  that  some  of  the  lead- 
ing cases  cited  deal  with  circumstances  in- 
volvlng  Insolvency  and  the  rights  of  credi- 
tors, where  the  purchase  of  the  stock  was 
shown  to  be  injurioos  to  creditors,  or  where 
such  purchase  was  a  fraud  upon  creditors  or 
upon  other  stockholders.  See  Bank  t.  Wick- 
ersham,  99  Cal.  655,.  34  Pac.  444 ;  Kassler  t. 
Kyle,  28  Colo.  374,  65  Pac,  34;  CrandaU  T. 
Lincoln,  52"  Conn.  73,  S2  Am.  Rep.  660 ;  Olm- 
stead  V.  Vance  &  Jones  Co.,  106  111.  236,  63 
N.  E.  634;  Currier  t.  Lebanon  Slate  Co.,  66 
N.  H.  262.  We  do  not  doubt  the  authority  of 
these  cases,  so  far  as  the  facts  show  any 
fraud  upon  the  rights  of  creditors  or  of  oth- 
er stockholders;  but  In  the  case  at  bar  It 
does  not  appear  that  the  rights  of  creditors 
or  other  stockholders  are  involved,  and  fur- 
ther discussion  of  the  line  of  authorities  last 
above  referred  to  is  therefore  unnecessary. 

It  is  to  be  understood  that  our  opinion 
that  the.  agreement  made  by  the  defendant's 
president  and  gMieral  manager  to  repurchase 
the  stock  Issued  to  the  plaintiff  as  a  condi- 
tion of  the  contract  of  sale  was  a  legal  and 
valid  contract,  has  been  ratified  by  the  sub- 
sequent conduct  of  the  defendant  and  was 
not  under  the  facts  of  this,  case  ultra  vires, 
is  based  solely  upon  the  agreed  facts. 
Whether  a  corporation  has  an  Implied  power 
to  purchase  Its  own  stock  under  other  cir- 
cumstances may  well  be  left  to  be  determin- 
ed when  a  case  involving  such  other  circum- 
stances shall  arise.  In  view  of  the  foregoing, 
it  becomes  unnecessary  to  discuss  the  fourth 
question  suggested  by  the  plaintiff. 

The  papers  In  the  case  will  be  sent  back 
to  the  superior  court  for  Providence  county, 
with  our  decision  certified  thereon.  In  ac^ 
cordance  with  this  opinion,  to  the  effect  that 
the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  sum  of  |2,250.  with  interest 
thereon,  as  claimed  in  the  plaintiff's  bill  of 
particulars,  at  $102.25,  making  the  total 
amount  of  the  Judgment  as  of  the  date  of 
the  plaintiff's  writ,  March  8,  1910,  the  sum 
of  $2,352.25. 


(»  R.  I.  iiu 
8TATB  T.  KOFINES. 

(Supreme  Court  of  Rhode  Island.    July  7, 
1911.) 

1.  CONSTTTDTIONAL    LAW    (|    48*)— OONBTBUO- 

TioN— PsKSTJMPnow  aw  CoNSTiTXTnonALrrr. 
Stfltutes  should  be  sustained  unless   their 
unconstitutionality  is  clear  beyond  a  reasonabls 
doubt 

[Ed.  Note. — For  other  cases,  see  Constitntioii- 
al  Law,  Cent  Dig.  |  46;   Dec.  Dig.  t  48.*] 

2.  Fish  ({  9*)— Cowstitutiowai,  ai»d  Statu- 

TORT   PBOVISIORS. 

Pub.  Laws  1909,  c  437,  |  1,  prohibiting 
any  person,  either  as  principal,  agent,  or  serv- 
ant irom  taking  any  lobster  from  the  waters  in 
the  jurisdiction  of  the  state,  or  maintaiaing  or 
causing  to  be  maintained  any  pot  or  eontriTk 
ance  to  take  lobsters,  unless  licensed  to  do  ao^ 


*rQt  other  ca*w  sm  b«id«  toplo  and  ssctioa  NUMBJ&B  la  Dae.  Sic.  ft  Am.  Die  Ksy  Mo.  aoriw  ft  Bop'r  Induw 


Digitized  by 


Google 


ILL) 


STATE  V.  KOFINSS 


433 


and  section  2,  anthorfadng  the  commissioners  of 
inland  fisheriea  to  grant  or  refuse  licenses  to 
sQch  citizens  of  the  state  as  have  resided  therein 
for  at  least  one  year  as  they  may  think  proper 
sabject  to  revocation  on  violation  of  any  of  the 
provisions  of  the  act,  are  within  the  police  pow- 
er of  the  state,  and  do  not,  either  as  to  citizens 
of  the  state  or  aliens,  violate  Const,  art  1,  S  17, 
providing  iJiat  the  people  of  the  state  shall  eon- 
tinne  to  enjoy  and  freely  exercise  all  the  rights 
of  fishery  and  the  privileges  of  the  shore  to 
which  they  have  been  entitled  under  the  charter 
tnd  usages  of  the  state,  but  that  no  new  right 
is  intended  to  be  granted  by  this  declaration. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec'. 
Dig.  i  9.*] 
8.  CossTiTtjnoKAl,  Law  (f  278*)— Duk  Pbo- 

CB88  or  I>Aw— Beoulation  of  Fishebics. 
Such  sections  do  not,  whether  as  to  citi- 
zens of  the  state  or  aliens,  by  giving  commis- 
sioners of  inland  fisheries  the  arbitrary  right 
to  refuse  licenses,  violate  Const,  art.  1.  $  10, 
providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  unless  by  the  judg- 
ment of  his  peers,  or  the  Inw  of  the  land,  nor 
Const.  U.  S.  Amend,  art.  14,  i  1,  prohibiting 
any  state  from  depriving  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  82S;    Dec.  <Dig.  S  278.*] 

4.  OoNSTmrnoNAL  Law  (5  207*)— Pkivileo- 

ES   AlTD  IlOnmiTIES— ClTIZElTS  OF   Sbvcbal 

States. 

Such  sections  are  not  violative  of  Const. 
tJ.  8.  art.  4,  §  2,  providing  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges 
and  Immanities  of  citizens  of  the  several  states. 

[Bd.  Note.-'-For  other  cnsea,  see  Constitution- 
al Law,  Cent  Dig.  J§  625-648;  Dec.  Dig.  g 
207.*] 

5.  CoNsnTtjnoNAL  Law  (8  206*)— Pbivileo- 
Es  AND  iMKtrwitiEs— Citizens  of  United 
Statks. 

Such  sections  are  not  violative  «f  Const. 
n.  S.  Amend,  art.  14,  g  1,  providing  that  no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Gonstitntioa- 
al  Law,  Gent.  Dig.  Si  625-648;  Dec  Dig.  i 
206.*] 

Blodgett,  J.,  dissenting. 

Case  Gertlfled  from  District  Court,  First 
Jadicial  District ;  Rokert  M.  Franklin,  Judge. 

Complaints  against  Constantine  Koflnes, 
Thom  Crestodolas,  James  Raftak,  Stamat 
Deamotares,  and  Sader  Saderas  for  viola- 
tion of  Pub.  Laws  1909,  e.  437,  |  1,  relating 
to  catching  and  taking  lobsters  within  the 
territorial  waters  of'' the  state, 'and  maintain- 
ing contrivances  therefor  without  a  license. 
Cases  certified  to  the  Supreme  Court  Qnes- 
tlons  answered. 

William  B.  Oreenough,  Atty.  Oen.  (Lyman 
ft  McDo&DeU  and  Blcbard  E.  Lyman,  of  coun- 
sel), for  the  State.  Barney  &  Lee  (Walter 
H.  Barney  and  Theodora  P.  Ion,  of  counsel), 
for  defendants. 

DCBOIS,  C.  J.  Tbe  above-entitled  cases 
are  complaints  brought  before  tbe  district 
court  of  tbe  First  judicial  district  [for  vio- 
lations of  the.  provisions  of  P«b.  Laws,  c.  437, 


1 1,  passed  May  T,  1909,  and  severally  charge 
that  the  defendant,  therein  named,  at  a  cer- 
tain time  therein  specified,  and  at  a  certain 
place  within  tbe  territorial  waters  of  the 
state  therein  designated,  did  catch  and  take 
a  certain  lobster,  and  also  that  be  did  place, 
set,  keep,  maintain,  supervise,  lift,  raise,  and 
draw,  and  cause  to  be  placed,  set,  kept,  main- 
tained, supervised,  lifted,  raised,  and  dravra, 
in  and  from  said  place  In  said  waters,  a 
certain  pot  and  other  contrivance  designed 
and  adapted  for  the  catching  and  taking  of 
lotMters. 

These  cases  have  been  certified  from  the 
district  court  aforesaid  to  this  court,  in  com- 
pliance wltb  the  provisions  of  Oen.  Laws 
1909,  c  298,  i  1,  for  tbe  bearing  and  deter- 
mination of  certain  questions  as  to  tbe  con- 
stitutionality of  sections  1  and  2  of  said 
chapter  437.     Said  sections  read  as  follows: 

"Section  1.  No  person,  either  as  principal, 
agent,  or  servant,  shall,  at  any  time,  catch 
or  take  any  lobster  from  any  of  the  waters 
in  tbe  jurisdiction  of  this  state,  or  place,  set, 
keep,  maintain,  supervise,  lift,  raise,  or  draw 
in  or  from  any  of  said  waters,  or  cause  to 
be  placed,  set,  kept,  maintained,  supervised, 
lifted,  raised,  or  drawn  in  or  from  any  of 
said  waters  any  pot  or  other  contrivance  de- 
signed or  adapted  for  the  catching  or  tak- 
ing of  lobsters,  unless  licensed  so  to  do  as 
lierelnafter  provided.  Every  person  who 
shall  violate  any  of  tbe  provisions  of  this 
section  shall  be  fined  twenty  dollars  or  be 
Imprisoned  not  more  than  thirty  days,  or 
both,  for  each  such  offense. 

"Sec.  2.  Tb6  commissioners  of  Inland  fisb- 
eries  may  grant  or  refuse  to  grant  licenses 
to  catch  and  take  lobsters  from  the  waters 
within  tbe  jurisdiction  of  this  state  (In  tbe 
manner,  at  the  times,  and  subject  to  the  reg- 
ulations provided  in  this  act)  to  such  citizens 
of  this  state  as  bare  resided  in  this  state  for 
at  least  one  year  next  preceding  the  granting 
of  sudi  license  as  they  may  think  proper. 
'Whenever  any  such  license  shall  be  granted, 
the  same  shall  be  granted  to  expire  on  tbe 
15tb  day  of  November  next  succeeding  tbe 
granting  of  tbe  same,  nnless  sooner  revoked 
as  hereinafter  proridsd,  and  each  person  to 
whom  such  license  shall  be  granted  shall, 
for  eacb  license,  pay  to  said  commissioners 
tbe  sum  of  five  dollars  for  the  use  of  tbe 
state.  Said  commissioners,  in  thdr  annual 
report  to  the  General  Assembly,  shall  state 
tbe  number  of  licenses  granted,  with  tbe 
names  of  tbe  persons  licensed  and  tbe  amount 
of  money  received  therefor.  Said  commis- 
sioners shall  issue  to  each  person  licensed 
as  aforesaid  a  certificate  stating  tbe  name 
of  the  person  to  whom  such  license  baa  bem 
granted  and  tbe  data  of  expiration  of  sncb 
license,  and  sbaU  also  Issue  to  eacb  person 
so  Ilcmsed  a  metal  badge  In  such  form  and 
bearing  snch  inscription  as  said  commission- 
ers shall  determine.    If  any  person  liceiksed 
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as  aforesaid  sball,  at  any  time,  be  adjudged 
guilty  of  any  violation  of  any  of  the  pro- 
visions of  this  act,  after  full  hearing  by 
said  commissioners  or  a  majority  of  them, 
the  said  commissioners  or  a  majority  of  them 
shall  revoke  the  license  Issued  to  such  per- 
son, and  such  person  shall  thereupon  cease  to 
have  any  authority  thereunder." 

The  constitutional  questions  are  raised  up- 
on the  record  In  the  several  cases  by  defend- 
ant's motion  to  dismiss,  by  the  defendant's 
demurrers  to  the  complaint,  and  by  com- 
plainant's demurrers  to  the  defendant's  pleas. 

In  the  case  of  Kofines  and  that  of  Saderas, 
the  questions  are  brought  upon  the  record 
by  motions  to  dismiss  the  complaints ;*  the 
motions  being  identical.  In  the  case  of  Cres- 
todolas  the  questions  are  brought  upon  the 
record  by  demurrer  to  the  complaint  In  the 
case  of  Raf tak  and  that  of  Deamotares  the 
questions  are  brought  upon  the  record  by  | 
motions  to  dismiss  filed  by  the  respondents  ^ 
after  the  filing  by  the  complainant  of  de- 
murrers to  pleas.  The  motions  to  dismiss 
are  identical. 

The  pleas  filed  In  the  case  of  Raftak  set 
forth: 

First  That  the  respondent  at  the  time 
mentioned  In  the  complaint  was  and  for  a 
long  time  (but  less  than  one  year)  had  been 
a  citizen  of  the  state  of  Rhode  Island. 

Second.  That  the  respondent  at  the  time 
mentioned  In  the  complaint  was  a  dtlzen 
of  the  United  States  and  of  the  state  of  New 
Tork,  and  was,  and  for  a  long  time  had  been, 
a  resident  of  the  city  of  Newport  In  the 
state  of  Rhode  Island. 

Third.  Tliat  the  acta  with  which  he  stands 
charged  In  the  complaint  were  performed  by 
lilm  in  the  course  of  his  employment  as  the 
servant  or  agent  of  Angelo  Maniotls,  who  at 
the  time  mentioned  in  the  complaint  was 
duly  licensed  under  the  provisions  of  said 
section  2  of  obapter  437  of  the  Public  Laws. 

The  pleas  filed  in  the  case  of  Deamotares 
set  forth: 

First  That  the  respondent  at  the  time 
mentioned  In  the  complaint  was  and  for  more 
than  a  year  bad  been  a  resident  in  and  a 
domiciled  inhabitant  of  the  city  of  Newport; 
and  that,  having  been  bom  in  the  Kingdom 
of  Oreece,  he  had  duly  declared  his  inten- 
tion to  become  a  citl^n  of  the  United  States 
before  the  superior  court  of  the  state  of 
Rhode  Island,  in  said  Nevrport,  on  or  about 
the  27th  day  of  February,  A.  D.  1908,  in  ac- 
cordance with  the  provisions  of  the  naturali- 
zation laws  of  the  United  States,  but  that 
he  had  not  then  been  duly  naturalized. 

Second.  That  the  acts  with  which  he  stands 
charged  In  the  complaint  were  performed  by 
him  in  the  course  of  his  employment  as  the 
servant  and  agent  of  Dlomatares  Dlomataros, 
who,  at  the  time  mentioned  In  the  complaint 
was  duly  licensed  under  the  provisions  of 
said  section  2  of  chapter  437  of  the  Public 
Laws. 

It  may  be  observed  that  the  record  does 


not  spedflcally  disclose  the  political  status 
of  Kofines,  Saderas,  or  Crestodolas — L  e., 
whether  aliens  or  citizens  of  Rhode  Island 
or  citizens  of  other  states  of  the  Union — 
that  the  pleas  filed  by  Raftak  disclose  the  in- 
consistent claims  that  he  is  a  citizen  of 
Rhode  Island,  who  has  not  resided  in  this 
state  a  full  year,  and  that  he  is  a  citizen  of 
the  state  of  New  York,  and  that  the  pleas 
filed  by  Deamotares  disclose  that  he  is  an 
alien.  It  will  also  be  observed  that  It  does 
not  appear  In  the  record  of  any  of  the  cases 
that  any  of  the  respondents  have  applied  for 
and  been  refused  licenses  under  section  2  of 
chapter  437. 

The  questions  brought  upon  the  record  and 
raised  in  each  of  the  cases  are  identical  and 
are  as  follows,  viz.: 

(1)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  in  conflict  with  the  provisions  of  sec- 
tion 17,  art.  1,  of  the  Constitution  of  Rhode 
Island,  which  is  as  follows,  viz.:  "The  peo- 
ple shall  continue  to  enjoy  and  freely  exer- 
cise all  the  rights  of  fishery,  and  the  priv- 
ileges of  the  shore,  to  which  they  have  been 
heretofore  entitled  under  the  charter  and 
usages  of  this  state.  But  no  new  right  Is 
Intended  to  be  granted,  nor  any  existing  right 
Impaired,  by  this  declaration" — In  that  the 
provisions  of  said  sections  1  and  2,  c  437, 
grant  to  the  commissioners  of  inland  fish- 
eries the  arbitrary  right  to  refuse  licenses 
under  said  chapter  to  citizens  of  the  state, 
and  thereby  impair  the  enjoyment  and  free 
exercise  of  the  rights  of  fishery  to  which  the 
people  of  the  state  are  entitled  under  said 
section  of  the  Constitution? 

(2)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  In  conflict  with  the  provisions  of  sec- 
tion 10,  art  1,  of  the  Constitution  of  Rhode 
Island,  which  is  as  follows,  viz.:  "*  •  • 
nor  shall  he  be  deprived  of  life,  liberty,  or 
property,  unless  by  the  Judgment  of  his  peers, 
or  the  law  of  the  land" — in  that  the  provi- 
sions of  said  sections  1  and  2,  c.  437,  grant 
to  the  said  commissioners  of  inland  fisheries 
the  arbitrary  right  to  refuse  licenses  under 
said  chapter  to  citizens  of  the  state  and 
thereby  deprive  citizens  of  liberty  and  prop- 
erty, contrary  to  the  provisions  of  said  flec- 
tion of  the  Constitution? 

(3)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  In  conflict  with  the  provisions  ot 
that  portion  of  section  1,  art  14,  of  the 
amendments  to  the  Constitution  of  the  Unit- 
ed States,  which  is  as  follows,  viz.:  "  •  •  • 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law  *  •  •  " — In  that  the  provisions  of 
said  sections  1  and  2,  c.  437,  grant  to  the 
said  commissioners  of  inland  fisheries  the 
arbitrary  right  to  refuse  licenses  under  said 
chapter  to  dtlzoiB  of  the  state  of  Rhode 
Island  and  thereby  deprive  citizens  of  lib- 
erty and  property,  contrary  to  the  said  pro- 
visions of  said  section  of  the  amendments 
to  the  Constitution  of  the  United  States? 

(4)  Are  said  sections  1  and  2  of  sai4  chap- 
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ter  437  in  conflict  wlQx  the  proTisiona  of 
section  17,  art.  1,  of  the  Constitution  of 
Rhode  Island,  supra,  in  that  the  proTlsions 
of  said  sections  1  and  2  of  chapter  437  de- 
prive such  citizens  of  the  state  as  have  re- 
aided  therein  for  less  than  one  year  of  the 
enjoyment  and  free  exercise  of  the  rights  of 
fishery  to  which  they  are  entitled  under  the 
provisions  of  said  section  of  the  Constitu- 
tion? 

(5)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  in  conflict  with  the  provisions  of 
section  10  of  article  1  of  the  Constitution  of 
Rhode  Island,  supra,  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437 
deprive  such  citizens  of  the  state  as  have 
resided  therein  for  less  ttian  one  year  of 
liberty  and  property  contrary  to  the  provi- 
Blons  of  said  section  of  the  Constitution? 

(6)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  in  conflict  with  the  said  provisions 
of  section  1  of  article  14  of  amendments  to 
the  Constitution  of  the  United  States,  supia, 
in  that  the  provisions  of  said  sections  1  and 
2  of  chapter  437  deprive  such  dtizent  of 
the  state  of  Rhode  Island  as  have  resided 
therein  for  less  than  one  year  of  liberty 
and  property  contrary  to  the  provisions  of 
said  section  of  the  iunendments  to  the  Oon- 
Btitutiom  of  the  United  States? 

(7)  Are  said  sections  1  and  2  of  said  chap- 
ter 437  In  conflict  with  the  provisions  of 
section  17,  art.  1,  of  the  Constitution  of 
Rhode  Island,  snpra,  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  de- 
prive aliens,  who  have  fixed  their  domicile 
within  the  state  and  have  resided  therein 
for  more  than  one  year,  of  the  enjoyment 
and  free  exercise  of  the  rights  of  fishery  to 
which  th^  are  entitled  under  the  provi- 
sions of  said  section  of  .the  Constitution? 

(8)  Are  said  sections  1  and  2  of  said  cliap- 
ter  437  In  conflict  with  the  provisions  of  sec- 
tion 10,  art.  1,  of  the  Constitution  of  Rhode 
Island,  supra,  in  that  the  provisions  of  said 
sections  1  and  2  of  said  diapter  437  derive 
aliens,  who  have  fixed  their  domicile  within 
the  state  and  have  resided  therein  for  more 
than  one  year,  of  liberty  and  property,  con- 
trary to  the  provisions  of  said  section  of 
the  Consdtution? 

(9)  Are  said  sections  1  and  2  of  said  chap- 
ter 487  in  conflict  with  the  said  provisions 
of  section  1  of  article  14  of  amendments  to 
tlie  Constitntion  of  the  United  States,  supra. 
In  tbat  the  provisions  of  said  sections  1  and 
2  of  said  chapter  487  deprive  alims  who 
have  fixed  their  domicUe  within  the  state  of 
Rhode  Island  and  tiare  resided  therein  for 
more  than  one  year  of  liberty  and  property, 
contrary  to  the  provisions  of  said  section  of 
the  amendments  to  the  Constitution  of  the 
United  States? 

(10)  Are  said  sections  1  and  2  of  said 
chapter  437  in  conflict  with  the  provisions 
of  section  17,  art  1,  of  the  Constitution  of 
Rbocle  Island,  supra,  in  that  the  provisions 
of  said  sections  1  and  2  of  chapter  437  in- 


terfere with  the  rig^s  of  citizens  to  engage 
in  the  lobster  fisheries' in  the  waters  of  this 
state  by  employing  therein  such  suitable 
servants  and  agents  as  they  see  fit,  contrary 
to  the  provisions  of  said  section  of  the  Con- 
stitution? 

(11)  Ate  said  sections  1  and  2  of  said 
ctiapter  437  in  confiict  with  the  provisions 
of  section  2,  art.  4,  of  the  Constitution  of 
the  United  States,  which  is  as  follows,  viz.: 
"The  dtizeaa  of  each  state  shall  be  enti- 
tied  to  all  privileges  and  immunities  of  clM: 
zens  of  the  several  states" — In  that  the  pro- 
visions of  said  sections  1  and  2,  c.  437,  in- 
terfere with  the  privileges  and  immunities 
of  citizens  of  other  states  by  prohibiting 
them  from  doing  manual  labor  as  servants 
in  connection  with  the  lobster  fisheries  con- 
trary to  the  provisions  of  said  section  of 
the  Constitution? 

(12)  Are  said  sections  1  and  2,  c.  437,  in 
confiict  wltit  the  provisions  of  that  portion 
Of  section  1,  art  14,  of  the  amendments  to 
the  Constitution  of  the  United  States,  which 
is  as  follows,  viz.:  "•  •  •  No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privilegee  or  immnnlties  of  dU- 
zens  of  the  United  States  *  *  *"— in  that 
the  provisions  of  said  sections  1  and  2,  c. 
437,  abridge  the  privileges  and  ImmunitieB  of 
citizens  of  the  United  States  by  prohibiting 
them  from  doing  manual  labor  as  servants 
In  connection  with  the  lobster  fisheries,  con- 
trary to  the  said  provisions  of  said  section 
of  the  amendments  to  the  (Constitution  of 
the  United  States? 

[1]  We  approach  this  subject  mindful  of 
the  presumption  of  constitutionality  In  favor 
of  the  act  in  question. 

The  presumption  of  innocence  in  this  par- 
ticular obtains,  and  "the  rule  generally  laid 
down  is  that  statutes  should  be  sustained 
unless  their  unconstitutionality  is  clear  be- 
yond a  reasoiiable  doubt  A  reasonable 
doubt  is  to  be  resolved  la  favor  of  the  legis- 
lative action,  and  the  act  sustained.  C!ooley 
on  Constitutional  Limitations,  *1^,  and 
cases  cited.  'Before  an  act  is  declared  to 
be  unconstitutional,  It  should  clearly  appear 
that  It  cannot  be  supported  by  any  reasona- 
ble Intendment  or  allowable  presumption.' 
People  V.  Supervisors  of  Orange,  17  N.  Y. 
285,  241.  'All  intendments  favor  constitn- 
tionality.'  Crowley  v.  State  of  Oregon,  11 
Or.  512  [6  Pac.  70].  'Courts  will  approach 
the  question  with  great  caution,  examine  it 
in  every  possible  aspect  and  ponder  upon  it 
as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  on  the  subject,  and 
never  declare  a  statute  void  unless  the  nul- 
lity and  invalidity  of  the  act  are  placed  in 
thdr  Judgment  beyond  a  reasonable  doubt' 
Wellington  et  al..  Petitioners,  16  Pick.  [Mass.] 
87,  95  [26  Am.  Dec.  631,  per  Shaw,  C.  J. 
'It  Is  but  a  decent  respect  due  to  the  wis- 
dom, the  integrity,  and  the  patriotism  of  the 
legislative  body  by  which  any  law  is  pass- 
ed,' says  Justice  Washington,  'to  presume  in 
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faror  of  Its  Talldlty,,  tmtll  Its  violation  of 
the  Constitution  Is  proved  beyond  all  rea- 
sonable doubt  Ogden  t.  Saunders,  12 
Wheat  213,  270  [6  L.  Ed.  606].'  "  Durfee, 
C.  J.,  in  State  t.  District  of  Karragansett, 
.16  R.  I.  424,  440,  16  Aa  001,  906,  3  L.  B. 
A.  295. 

Therefore  it  is  Incumbent  upon  the  re- 
spondents to  satisfy  this  court  I>eyond  all 
reasonable  doubt  that  the  act  in  question 
is  nnconstitutionai  in  the  particulars  com- 
plained of. 

[2]  Another  consideration  of  great  Im- 
portance is  the  necessity  of  ascertaining 
whether  the  act  lo  question  comes  within 
the  police  power  of  the  state.  Lite,  liberty, 
and  the  pursuit  of  happiness  are  held  to  be 
among  the  Inalienable  rights  with  which  all 
men  are  endowed  by  their  Creator,  and  that, 
to  secure  these  rights,  governments  are  In- 
stituted among  men.  It  is  therefore  evi- 
dent that  the  object  of  society  is  to  live,  in- 
crease, and  flourish.  It  is  therefore  inter- 
ested in  the  preservation  of  Itself  and  of  Its 
members.  "Self-preservation  has  been  term- 
ed the  first  law  of  nature.  It  is  of  the  most 
ancient  origin.  It  antedates  all  constitutions 
and  statutes  made  by  man.  It  is  the  law 
under  which  we  live,  move,  and  have  our 
being.  It  is  a  law  governing  all  persons, 
natural  and  artificial.  High  and  low,  rich 
and  poor,  wise  and  foolish,  old  and  yonng, 
are  subject  to  Its  Inexorable  sway.  Obedi- 
ence to  it  is  rewarded,  while  disobedience 
to  It  is  inevitably  punished.  Out  of  its  ob- 
servance arises  the  doctrine  of  the  survival 
of  the  fittest  It  is  an  attribute  of  all  cor- 
porations, from  the  state  Itself  down  to  the 
least  of  its  creatures.  Upon  it  depends  the 
police  power  of  the  state*  which,  in  its 
broadest  acceptation,  means  the  general 
power  of  a  government  to  preserve  and  pro- 
mote public  welfare  by  prohibiting  all  things 
hurtful  to  the  comfort  safety,  and  welfare 
of  society,  and  by  establishing  such  rules 
as  may  be  conducive  of  public  benefit" 
Del  Ponte  v.  Marconi,  27  R.  L  6  (60  Atl. 
239^  70  Lw  R.  A.  [N.  B.]  188,  114  Am.  St 
Rep.  17). 

"Frequently  when  questions  of  conflict  be- 
tween national  and  state  authority  are 
made,  aud  also  when  it  is  claimed  that  gov- 
ernment has  exceeded  Its  Just  powers  in 
dealing  with  the  property  and  controlling 
the  actions  of  individuals,  it  becomes  neces- 
sary to  consider  the  extent  and  pass  upon 
the  proper  bounds  of  another  state  power, 
which,  like  that  of  taxation,  pervades  every 
department  of  business  and-  reaches  to  every 
interest  and  every  subject  of  profit  or  en- 
joyment We  refer  to  what  is  known  as  the 
police  power.  The  police  of  a  state,  in  a 
comptebensive  sense,  embraces  its  whole 
system  of  internal  regulation,  by  which  the 
state  seeks  not  only  to  preserve  the  public  or- 
der and  to  prevent  offenses  against  the  state, 
but  also  to  establish  for  the  Intercourse  of 
citizens  with  dtlssens  those  rules  -of  good 


manners  an^  good  nelghborliood  which  ars 
calculated  to  prevent  a  conflict  of  rights,  and 
to  insure  to  each  the  uninterrupted  enjoy- 
ment of  bis  own  80  fkir  aa  is  reasonably 
consistent  with  a  like  enjoyment  of  rights 
by    others*    •    •    •    No    definition    of    the 
power  can  be  more  complete  and  satisfac- 
tory than  some  which  have  been  given  by 
eminent  Jurists  in  deciding  cases  which  have 
arisen  from  its  exercise,   and  which   have 
been  so  often  approved  and  adopted,  that  to 
present  them  in  any  other  than  the  language 
of  the  decisions  would  be  unwise,  if  not 
inexcusable.    Says  Chief  Justice  Shaw:  'We 
think  it  is  a  settled  principle,  growing  out 
of  the  nature  of  well-ordered  dvU  society, 
that  every  holder  of  property,  however  ab- 
solute and  unqualified  may  be  his  title,  holds 
it  under  the  implied  liability  that  Us  use 
of  it  shall  not  be  injurious  to  the  equal  en- 
joyment of  others  lutving  an  equal  right  to 
the  enjoyment  of,  their  property,  nor  injuri- 
ous to  the  rights  of  the  community.     All 
property  in  this  commonwealth  is    *    *    * 
held    subject    to   those   general   regulations 
which  are  necessary  to  the  common  good 
and   general   welfare.     Rights   of   property, 
like  all  other  social  and  coaventlonal  rights, 
are  subject  to  such  reaA)nable  limitations  in 
their  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and'  regulations  established  by  law 
as  the  Legislature,  under  the  governing  and 
controllhig  power   vested   In   them   by   the 
Constitution,  may  think  necessary  and  ex- 
pedient    This   Is   very    difl^erent   from   the 
right  of  eminent  domain— ><fae  right  of  a 
government  to  take  and  appropriate  private 
prc^iterty  whenever  the  public  exigency   re- 
quires It,  which  can  be  done  only  <m  condi- 
tion of  provldlag  a   reasonable   compensa- 
tion therefor.     The  power  we  allude  to  is 
rather  the  police  power;  the  power  vested  In 
the  Legislature  by  the  Constitution  to  make, 
ordain,  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes,  and  or- 
dinances, either  with  penalties  or  without,, 
not  repugnant  to  the  Constitution,  as  they 
shall  Judge  to  be  for  the  good  and  welfare 
of  the  commonwealth,  and  of  the  subjects 
of   the  same.     It  is   much   easier  to    per- 
ceive and  realize  the  existence  and  sources 
of  this  power  than  to  mark  Its  boundaries, 
or  prescribe  limits  to  its  exercise.'     This 
police  power  of  the  state,'  says  another  em- 
inent Judge,  'extends  to  the  protection  of  tbe 
lives,   limbs,   health,   comfort,  -  and   quiet  of 
all  persons,  and  the  protection  of  all  prop- 
erty  within   the  state.     According   to   the 
maxim,    "Sic    utere    tuo    ut    alienum    non 
laedoB,"  which  being  of  unlversaJ  application, 
it  must  of  course,  be  within  the  range  ot 
legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his 
own   as  not  to  injure  others.'  And  again: 
(By  this)  'general  police  power  of  tbe  state, 
persons  and  property  are  subjected  to   all 
kinds  of  restraints  and  burdens,  la  order  to 
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flecme  the  general  comfort,  heaH&,  and  pros- 
perity of  tbe  state;  of  the  perfect  right  in 
the  Legislature  to  do  which  no  question  ever 
was,  or,  apon  a<AiiowIedged  general  princi- 
ples, ever  can  be  made,  so  far  as  natural 
persons  are  concerned.'  And  neither  the 
power  itself,  nor  the  discretion  to  exercise 
it  as  need  may  reQuiie,  can  be  bargained 
away  by  the  state.  In  the  American  con- 
stitutional system  the  power  to  establish  the 
ordinary  regulations  of  police  has  been  left 
with  the  individual  states,  and  it  cannot 
be  taken  from  than,  either  wholly  or  in 
part,  and  exercised  under  legislation  of  CSon- 
gresB.  Neither  can  the  national  government, 
tltroagta  any  of  its  departments  or  oflScers, 
assume  any  superviaion  of  the  police  regula- 
tions of  the  states.  All  that  the  federal 
authority  can  do  is  to  see  that  the  states 
do  not  under  cover  of  this  power  invade  the 
sphere  of  national  sovereignty,  obstruct  or 
impede  the  exercise  of  any  authority  which 
tbe  Cmstltntion  has  confided  to  the  nation, 
or  derive  any  citizen  of  rights  guaranteed 
by  the  federal  Constitution."  Ciooley,  Const 
Lim.  (7th  £d.)  p.  82»  et  seq. 

"There  is  also  a  common  assent  that  the 
Legislature  has  the  right  of  control  in  all 
matters  affecting  public  safety,  health,  and 
welfare  on  the  ground  that  these  are  within 
the  indefinable  but  unquestioned  purview  of 
what  Is  known  as  the  police  power.  It  is  In- 
definable, because  none  can  foresee  the  ever- 
cbanging  conditions  which  may  call  for  its 
exercise;  and  It  is  unquestioned  because  it 
is  a  necessary  function  of  government  to  pro- 
vide for  the  safety  and  welfare  of  the  peo- 
ple. Private  rights  are  often  involved  In  its 
eziercise,  but  a  law  is  not  on  that  account 
r»idered  invalid  or  rmconstltutlonal.  The 
first  inquiry  is  whether  the  subject  of  the 
law  is  within  the  power;  for,  If  it  is,  the 
Legislature  has  Jurisdiction  to  enact  it  and 
Its  terms  are  subject  to  a  reasonable  legisla- 
tive discretion."  Opinion  to  the  Governor, 
24  R.  I.  603,  605,  64  Atl.  602,  603. 

As  was  said  by  Tilllnghast,  3.,  in  State  v. 
Dalton,  22  K.  I.  77-86,  46  Atl.  234,  287,  48 
L.  R.  A.  775,  84  Am.  St.  Rep.  818,  In  com- 
menting upon  the  definition  of  "liberty"  as 
given  in  People  v.  Gillson,  109  N.  Y.  399,  17 
N.  E.  343,  4  Am.  St  Rep.  465:  "This  Inal- 
ienable right  is  trenched  upon  and  Impaired 
whenever  the  Legislature  prohibits  a  man 
from  carrying  on  his  business  In  his  own 
way,  provided  always,  of  course,  that  the 
business  and  the  mode  of  carrying  it  on  are 
not  injurious  to  the  public,  and  provided, 
also,  that  it  is  not  a  business  which  is  af- 
fected with  a  public  use  or  Interest" 

Now  the  subject-matter  of  chapter  437,  the 
act  in  question,  relates,  not  merely  to  a  busi- 
ness affected  with  a  public  use  and  interest 
but  to  tbe  public  use  and  Interest  itself.  The 
act  purports  to  be  in  substitution  of  an  act 
-entitled  "An  act  for  the  better  protection 
of  the  lobster  fisheries."  By  this  it  means 
(be  lobster  fisheries  of  the  people  of  the  state. 


one  of  the  fisheries  embraced  In  the  great 
franchise  originally  granted  to  the  people  by 
the  King  in  the  charter  and  afterwards  per- 
petuated to  them  by  the  Constitution.  The  ' 
words  "people  of  the  state"  have  received 
the  following  Judicial  construction:  "The 
Constitution  In  its  preamble  starts  out  'We, 
the  people  of  the  state,'  etc.  In  article  1,  f  2, 
it  Is  declared  that  all  governments  are  insti- 
tuted for  the  protection,  safety,  and  hap- 
piness of  the  people.  In  the  same  article 
(section  6)  it  is  further  declared  that  tbe 
right  of  the  people  to  be  secure  in  their  per- 
sons, papers,  and  possessions  against  unrea- 
sonable searches  and  seizures  shall  not  be 
violated.  And  again,  in  section  17,  'The  peo- 
ple shall  continue  to  enjoy  and  freely  exer- 
cise all  the  rights  of  fishery,  and  the  priv- 
ileges of  the  shore,  to  which  they  have  been 
heretofore  entitled  under  the  charter  and 
usages  of  the  state,'  etc.  These  illustrations, 
and  others  might  be  given,  show  that  the  term 
"people,'  as  used  in  the  Constitution,  is  broad 
and  comprehensive,  comprising  in  most  in- 
stances all  the  Inhabitants  of  the  state.  Ar- 
ticle 2  as  amended  by  article  7,  however,  de* 
fines  the  qualifications  necessary  for  electors ; 
and,  inasmuch  as  the  CJonstitutlon  provides 
no  mode  for  obtaining  the  consent  of  the  peo- 
ple except  by  the  expression  of  It  through 
the  votes  of  the  electors,  we  think  that  the 
consent  of  the  people  mentioned  in  article  4, 
i  13,  means  the  consent  of  the  electors  mani- 
fested by  the  majority  of  their  votes.  We 
find  nothing  to  warrant  its  restriction  to  such 
of  the  electors  V  as  are  taxpayers,  and  we  are 
of  the  opinion,  therefore,  that  the  word  'peo- 
ple,' In  the  section  under  consideration,  is  to 
be  construed  to  include  registry  voters  as 
well  as  taxpayers."  In  re  Incurring  of  State 
Debts,  19  R  L  610,  618,  87  Atl.  14,  15.  As 
all  the  Inhabitants  of  the  state,  men,  women, 
and  children,  citizens  and  aliens,  are  mterest- 
ed  in  the  franchise,  and  as  all  cannot  fish 
for  lobsters,  and  but  comparatively  few  do,  it 
is  manifest  that  if  the  Interests  of  all  are  to 
be  conserved,  the  fishing  must  be  carried  on 
for  the  ultimate  benefit  of  tbe  people  of  the 
state,  and  not  merely  for  the  profit  and  emol- 
ument of  the  fishermen  engaged  In  the  busi- 
ness, whose  conduct  in  the  premises  must  be 
unselfish  enough  to  include  the  interests  of 
those  who  cannot  personally  attend  to  the 
matter.  According  to  tbe  United  States  cen- 
sus for  the  year  1910,  the  total  population  of 
this  state  was  542,610,  and  according  to  the 
report  of  the  commissioners  of  Inland  fish- 
eries th^e  were  in  the  year  1909  engaged  in 
lobster  fishing  in  tbe  public  waters  of  the 
state  381  men,  and  there  were  used  for  me 
pnrpose  during  that  yenr  •>^«  boats  and  23,220 
lobster  pots.  The  commissioners  also  esti- 
mated the  number  of  pounds  of  lobsters  tak- 
en In  that  year  from  the  public  waters  of 
the  state  to  be  1,395,083.  Even  If  we  should 
assume  the  amoimt  to  be  in  round  nnmbers 
1,575,000  pounds,  and  estimate  the  population 
of  the  state  for  the  year  1909  to  be  525,000, 
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an  equal  division  by  weight  of  the  lobsters 
taken,  among  the  inhabitants  of  the  state, 
would  give  each  person  3  pounds.  It  la  self- 
'  evident  that  each  person  does  not  iuinually 
get,  and  never  can  get,  his  or  her  proportion- 
al part  of  the  total  catch  of  lobsters  In  any 
year ;  therefore  a  division  of  the  catch  of 
lobsters  among  the  people  of  the  state  can- 
not be  considered  to  be  a  feasible  way  In 
which  to  preserve  the  rights  of  the  people  In 
the  lobster  flshery.  If  there  was  to  be  such 
a  division  of  the  catdi  among  the  people,  it 
would  be  proper  to  pay  the  fishermen  a  fair 
price  for  their  labor,  a  fair  return  for  the 
capital  invested,  a  fair  amount  for  wear  and 
tear  of  boats,  tackle  and  fishing  gear,  and 
such  other  items  as  are  usually  considered  in 
mercantile  adventures  of  this  sort  It  goes 
without  saying  that  people  of  the  state  resid- 
ing In  portions  of  its  territory  remote  from 
the  seashore  could  hardly  afford,  even  if  it 
were  possible  for  them  to  do  so,  to  go  to 
the  shore  and  attempt  to  engage  in  lobster 
fishing  merely  for  the  purpose  of  obtaining 
what  they  might  deem  to  be  their  fair  share 
of  lobsters  from  the  public  waters  of  the 
state.  All  children  of  tender  years,  the  aged 
and  infirm,  together  with  delicate  women, 
would  be  absplutely  debarred  from  participa- 
tion in  a  fishery  in  which  all  are  Interested. 
In  such  circumstances  It  Is  necessary  to  con- 
sider how  the  people  of  the  state  may  receive 
the  greatest  benefit  from  the  conservation  of 
their  interests  In  this  regard.  The  great  ma- 
jority of  the  i>eople  undoubtedly  have  here- 
tofore bought,  and  in  the  future  will  be 
obliged  to  buy,  their  lobsters ;  therefore  it  is 
for  their  interest  to  have  them  plentiful  and 
cheap.  And  by  the  immutable  law  of  sup- 
ply and  demand,  when  unhampered  by  other 
influences,  cheapness  will  result  from  plenty. 
Free  and  unrestrained  fishing  might,  for  a 
time,  seem  to  accomplish  that  result  because 
thereby  more  lobsters  would  be  taken  and 
placed  for  sale  upon  the  market,  but  without 
regard  to  the  age,  size,  or  condition  of  the 
same.  Without  protection  from  the  rapacity 
of  man,  lobsters  inevitably  must  become 
scarcer  and  consequently  dearer.  This  has 
been  the  costly  experience  of  all  countries 
where  the  experiment  has  been  tried.  The 
natural  tendency  to  kill  the  goose  that  lays 
the  golden  egg  Is  always  exhibited  when  the 
opportunity  is  afforded.  And  when  any  one, 
attempting  to  stay  the  unsparing  hand  of  the 
despoiler,  suggests  that  something  should  be 
saved  for  posterity,  he  1b  likely  to  receive 
this  Interrogative  reply:  "Why  should  we 
care  for  posterity?  What  has  it  ever  done 
for  us?  After  ns,  the  deluge."  It  is  neces- 
sary that  man  should  be  saved  from  the  con- 
sequences of  his  own  selfishness,  thoughtless- 
ness, and  wastefulness  in  the  matter  of  fish- 
eries. And  for  this  purpose  an  ounce  of  pre- 
vention is  worth  a  pound  of  cure. 

In  this  connection  the  following  quotation 
from  the  report  of  the  commissioners  of  in- 


land fisheries  for  the  year  1908  Is  deemed 
pertinent: 

"The  statistics  of  the  lobster  fishery,  which 
have  been  gathered  for  the  last  five  years, 
are  more  nearly  complete  than  those  of  any 
other  branch  of  the  fisheries  of  the  state, 
and,  for  several  reasons,  these  data  are  Just 
now  of  paramount '  importance.  For  many 
years  this  industry  bad  been  evidently  wan- 
ing, so  that  the  outlook  had  become  extreme- 
ly serious,  and  numerous  and  various  reme- 
dies were  suggested.  This  was  the  situation 
In  1901  when  the  Oeneral  Assembly  passed 
laws  that  could  be  enforced,  and  placed  their 
enforcement  In  the  hands  of  the  commission 
of  inland  fisheries.  These  laws,  designed  to 
protect  young  lobsters  and  egg-lobsters,  have 
since  1901  been  conscientiously  enforced  as 
far  as  possible  by  your  commission  and  their 
deputies.  In  1900,  also,  the  lobster  propagat* 
ing  establishment  at  your  commiasion's  Wick- 
ford  station  began  to  get  practical  results, 
which  have  increased  in  importance  from 
year  to  year.  Since  the  work  of  propagation 
and  enforcement  of  the  laws  r^ulating  lob- 
ster flshery  began  there  has  been  a  remarka- 
ble Increase  in  the  catch  of  lobsters.  This 
is  a  fact  which  is  commonly  known  to  all 
those  interested,  and  one  which  requires  no 
statistical  proof.  However,  statistics  do  con- 
firm this  fact,  and  would  seem  to  answer 
definitely  the  much-discussed  question  wheth- 
er or  not  artificial  propagation  and  protective 
regulation  can  be  effective  in  maintaining  the 
lobster  industry. 

"The  total  catch  of  lobsters  in  the  state 
has  increased  from  376,094  pounds  in  1904  to 
1,471,344  pounds  in  1908,  an  increase  of  I,- 
094,350  pounds.  That  this  unparalleled  in- 
crease Is  not  spasmodic  or  accidental  is  evi- 
denced by  the  steady  increase  In  coiuecative 
years: 

1904      190E      190(      1907        UM 
376,994     499,300     (71.914     929,423     1,471,M4 

"That  the  increase  is  not  referable  to  the 
introduction  of  statistics  from  additional  lo- 
calities is  shown  by  the  statistics  from  New- 
port alone,  which  are  summarized  as  follows: 


1904 
22S,994 


1906 
t01,6G9 


190< 
»S,671 


1907 
EU,U} 


190t 

e66.0O» 


"It  is  known  that  the  total  number  of  lob- 
ster pots  has  very  greatly  Increased,  and  to 
this  fact  one  might  be  inclined  to  attribute 
the  increased  catch.     The  facts  are  other- 
wise; for,  while  the  number  of  pots  has  in- 
creased from  7,935  in  1904  to  20,011  in  190S 
(more  dan  250  per  cent.),  the  catch  per  pot 
has  not  shown  a  proportionate  decrease.    On 
the  contrary,  despite  this  great  multiplica- 
tion of  pots,  the  catch  per  pot  not  only  shows 
no  decrease,  but  has  actually  Increased  ai>- 
proxlmately  50  per  cent     The  following  is 
the  catch  per  pot  for  the  past  five  years: 


1904 

1905 

1906 

1907 
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"IlaUng  allowance  f<»r  the  nsnal  feeling  of 
uncertainty  In  depending  upon  statistics 
where  the  Issue  Is  close,  there  can  be  no  rea- 
sonable donbt  that  vast  Improvement  In  the 
condition  of  the  lobster  Industry  In  this  state 
in  the  last  decade  Is  real.  For  a  sharp  con- 
trast with  the  situation  here,  we  introduce 
the  following  quotation  from  the  'Fishing 
Oacette,'  which  needs  no  comment,  bat  which 
recalls  the  statements  of  10  years  ago  regard- 
ing the  condition  of  oar  own  lobster  Industry: 
i:be  market  for  canned  lobster  continues 
somewhat  depressed  not  only  in  the  Ameri- 
can market,  bat  also  abroad.  Stocks  are 
fairly  heavy.  Newfoundland  advices  are  that 
lobsters  are  almost  completely  fished  ont 
around  the  whole  coast  Ganners  who  once 
put  up  three  thousand  cases  cannot  produce 
two  hundred  now."  The  St  John's  (N.  F.) 
Trade  Review  says:  "There  Is  no  use  minc- 
ing matters.  The  present  deplorable  condi- 
tion of  oar  lobster  fishery  is  due  entirely  to 
the  cowardice  of  the  government,  who  are 
afraid  to  carry  out  the  law.  They  have  a 
regulation  calling  for  a  defined  length  of  lob- 
ster for  packing,  but  they  know  that  this  law 
is  broken  every  day  in  the  year ;  bat,  fearing 
to  lose  the  fisherman's  vote,  they  will  not 
prosecute.  Thus  It  goes  on  year  after  year, 
the  available  lobsters  becoming  smaller  and 
smaller,  ontU  at  present  it  sometimes  takes 
the  meat  of  thirty  or  forty  fish  to  fill  a  one- 
pound  can." '  (Fishing  Gazette,  Jan.  1909,  p. 
103)." 

From  time  to  time,  for  many  years,  the 
Legislature  of  this  state  has  enacted  statutes 
for  the  preservation  of  game  and  fish,  and  by 
Pab.  Ijaws  1871,  c.  920,  passed  March  21, 
1871,  provided  for  the  appointment  of  com- 
missioners of  inland  fisheries  whose  duties, 
inter  alia,  were  "to  introduce,  protect  and 
cultivate  fishing  in  our  Inland  waters."  The 
protection  of  lobsters  was  afterwards  In- 
trusted to  them,  and  In  their  report,  to  the 
General  Assembly  for  the  year  1909,  it  ap- 
pears that  during  the  preceding  11  years  they 
have  been  engaged  in  hatching,  rearing,  and 
liberating  lobsters  for  the  benefit  of  the  peo- 
ple of  the  state,  and  that  more  than  1,000,- 
000  lobsters  have  been  propagated  and  lib- 
erated by  them  in  the  past  10  years,  and 
they  claim  that  for  several  years  their  an- 
nual output  of  such  lobsters  has  been  many 
times  greater  than  that  from  any  of  the  sev- 
eral stations  engaged  in  like  work,  both  in 
this  country  and  abroad.  It  also  appears 
from  the  same  report  that  the  expense  to  the 
state  for  laboratory,  services,  and  expenses 
of  deputies,  under  the  lobster  law,  and  for 
egg  lobsters  purchased,  for  that  year  amount- 
ed to  over  $10,000.  The  report  of  said  com- 
missioners for  the  year  1008,  already  alluded 
to,  contains  the  following  remarks  relative 
to  the  lobster  fishery  and  also  concerning  an 
act  which  afterwards  became  the  statute 
now  nnder  consideration:  "On  account  of 
the  present  importance  of  the  Indastry  and 
the  Increased  dlfllcultiea  and  expense  of  en- 


forcing the  protective  legislation,  your  com- 
missioners have  recommended  to  the  consid- 
eration of  your  honorable  body  certain  chang- 
es in  the  present  law  which  they  believe  will 
facilitate  its  enforcement  and  give  a  fairer 
return  to  the  citizens  of  the  state,  to  whom 
these  valuable  natural  resources  belong,  and 
upon  whom  rests  the  responsibility  and  ex- 
pense of  maintenance.  These  recommenda- 
tions are  embodied  In  'An  act  in  substitution 
of  chapter  969  of  the  Public  Laws,  passed 
at  the  January  session,  A.  D.  1902,  entitled 
"An  act  in  substitution  of  Chapter  867  of  the 
Public  Laws,  passed  at  the  January  session, 
A.  D.  1901,"  entitled  "An  act  for  the  better 
protection  of  the  lobster  fisheries," '  introduc- 
ed into  the  Senate.  The  provision  in  the  act 
substituting  for  the  present  method  of  meas- 
uring the  lobster  from  tip  of  bone  on  head 
to  the  end  of  tall  the  measurement  of  the 
body  shell  alone  wlU  be  of  great  convenience 
to  fishermen  and  deputies  alike.  It  leaves 
the  legal  length  of  the  lobster  unchanged, 
and  has  the  distinct  advantage  that  It  will 
do  away  with  the  common  practice  of 
stretching  of  lobsters  Just  under  the  legal 
length.  This  practice  has  not  only  given  rise 
to  irritating  disputes,  but  has  been  the  means 
of  destroying  great  numbers  of  young  lob- 
sters which  are  killed  by  the  stretching, 
iK^betherthey  prove  to  be  of  legal  length  or 
not  The  new  method  has  been  in  force  for 
a  year  or  more  in  Maine,  and  has  proved 
very  satisfactory.  The  provision  in  the  pro- 
posed law  requiring  all  persons  engaged  in 
the  lobster  fishery  to  be  llcaised  is  also 
strongly  recommended  by  your  commission- 
ers. It  should  also  be  stated  that  the  Con- 
ference of  the  Fish  Commissioners  of  the 
New  England  States,  held  in  Boston  In  De- 
cember, 1908,  at  the  Instance  of  Governor 
Guild,  formally  and  unanimously  resolved  to 
approve  of  the  licensing  of  lobster  fishermen 
as  an  admirable  procedure,  and  that  the  fish 
commissioners  of  Maine  and  Connecticut  at 
least  have  recommended  the  provision  to  their 
respective, Legislatures.  Some  of  the  advan- 
tages of  the  license  provision  are:  The  great- 
er ease  and  accuracy  of  keeping  track  of  lob- 
ster fishermen;  the  providing  of  an  appro- 
priate punishment  for  willful  violation  of 
the  law,  by  revoking  the  license ;  the  partial 
compensation  to  the  state  for  the  use  of  these 
natural  resources  and  for  the  expense  of  the 
enforcement  of  the  protective  legislation.  The 
provision  in  the  proposed  act  which  limits 
the  privileges  of  the  lobster  fishery  to  citi- 
zens commends  Itself  to  the  approval  of  your, 
commissioners  on  the  general  ground  that 
the  fishery  Is  one  of  those  natural  resources 
of  much  importance  which. has  not  been  de- 
veloped by  Individual  enterprise,  and  also  on 
the  ground  that  the  citizens  of  the  state, 
through  their  General  Assembly,  are  bearing 
the  expense  of  the  maintenance  and  develop- 
ment of  the  lobster  fishery." 

It  thus  appears  that  the  General  Assem- 
bly has  authorised  the  expenditure  of,  and 
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that  there  has  been  expended,  a  liberal 
•  amonnt  of  money  for  the  purpose  of  not  only 
preserving,  but,  If  posBlble,  of  Increasing,  the 
supply  of  lobsters  for  the  ben^t  of  the  peo- 
ple of  the  state.  It  would  be  of  little  benefit 
to  the  people  of  the  state  If  lobsters  were 
hatched,  cared  for  during  a  critical  period  of 
their  existence,  and  until  they  attained  an 
age  and  strength  sufficient  to  enable  them  to 
protect  themselves  against  their  natural  foes, 
If  they  were  to  be  liberated  without  the  pro- 
tection of  the  law  against  the  cupidity  of 
man.  In  such  circumstances  there  would  be 
little  hope  of  increase  on  their  part  No  one 
will  deny  that  lobsters  are  animals  ferae 
natune,  and  that  those  which  Inhabit  the  pub- 
lic waters  of  the  state  are  the  common  prop- 
erty of  the  people  of  the  state  until  caught, 
and,  when  caught  by  one  having  the  right  to 
fish  for  them,  belong  to  him  who  thns  reduc- 
ed them  to  captivity.  This  condition  calls 
loudly  for  the  exercise  of  the  police  power 
of  the  state  If  the  subject  comes  within  the 
purview  of  that  power.  It  hardly  needs  the 
citation  of  authority  to  convince  any  reflect- 
ing person  that  it  does,  but  fortunately  au- 
thorities are  not  lacking  on  the  subject  and 
a  few  will  suffice.  As  was  said  by  Mr.  Jus- 
tice, now  Chief  Justice,  WTiite,  in  Geer  v.  Con- 
necticut, 161  U.  S.  519,  527.  16  Sup.  Ct  600, 
604, 40  Ik  Ed.  793  et  seq.:  "From  the  earliest 
traditions  the  right  to  reduce  animals  ferae 
naturae  to  possession  has  been  subject  to  the 
control  of  tie  law-giving  power."  And  again: 
"The  common  law  of  England  also  based 
property  In  game  upon  the  principle  of  com- 
mon ownership,  and  therefore  treated  It  as 
subject  to  governmental  authority."  And 
further:  "The  practice  of  the  government  of 
England  from  the  earliest  time  to  the  pres- 
ent has  put  Into  execution  the  authority  to 
control  and  regulate  the  taking  of  game.  Un- 
doubtedly this  attribute  of  government  to 
control  the  taking  of  animals  ferae  natnraey 
which  was  thns  recognized  and  enforced  by 
the  common  law  of  England,  was  vested  in 
the  colonial  governments,  where  not  denied 
by  their  charters,  or  In  conflict  with  grants 
of  the  royal  prerogative.  It  Is  also  certain 
that  the  power  which  the  colonies  thus  pos- 
sessed passed  to  the  states  with  the  separa- 
tion from  the  mother  country,  and  remains  in 
them  at  the  present  day,  in  so  far  as  its  exer- 
cise may  be  not  Incompatible  with,  or  re- 
strained by,  the  rights  conveyed  to  the  federal 
government  by  the  Conptitution.  Kent,  In  his 
Commentaries,  states  the  ownership  of  ani- 
mals ferae  naturae  to  be  only  that  of  a  quali- 
fied property.  2  Kent  Com.  347.  In  most  of 
the  states  laws  have  been  passed  for  the  pro- 
tection and  preservation  of  game.  We  have 
been  referred  to  no  case  where  the  power  to 
so  legislate  has  been  questioned,  although  the 
books  contain  cases  Involving  controversies  as 
to  the  meaning  of  some  of  the  statutes.  Com- 
monwealth V.  Hall,  128  Mass.  410  [36  Am. 
R«p.  387];  Commonwealth  v.  Wilkinson,  139 
Pa.  304  [21  Ati.  14];    Peoirie  t.  O'NeU,  71 


Mich.  32S  [30  N.  W.  1].  There  are  also  cases 
where  the  validity  of  some  particular  method 
of  enforcement  provided  in  some  of  the  stat- 
utes has  been  drawn  in  question.  Kansas  v. 
Saunders,  19  Kan.  127  [27  Am.  Rep.  98]; 
Territory  v.  Evans,  2  Idaho  [Hash.]  658  [23 
Pac.  115,  T  li.  R.  A.  288].  The  adjudicated 
cases  recognizing  the  right  of  the  states  to 
control  and  regulate  the  common  property  In 
game  are  numerous.  In  McCready  v.  Vir- 
ginia, 94  U.  S.  395  [24  L.  Eld.  248],  the  power 
of  the  state  of  Vlrghiia  to  prohibit  citizens 
of  other  states  from  planting  oysters  within 
the  tide  waters  of  that  state  was  upheld  by 
this  court  In  Manchester  v.  Massachusetta, 
189  n.  a  24  [11  Sup.  Ct  669,  86  h.  Ed.  169], 
the  authority  of  the  state  of  Massachusetts 
to  control  and  regulate  the  catching  of  fish 
within  the  bays  of  that  state  was  also  main- 
tained. See,  also,  Phelps  v.  Racey,  60  N.  Y. 
10  [19  Am.  Rep.  140] ;  Magner  v.  People,  97 
III.  320;  American  Express  Co.  r.  People,  133 
111.  649  [24  N.  B.  758,  9  L.  R.  A.  138,  23  Am. 
St  Rep.  641] ;  State  v.  Northern  Padflc  Ex- 
press Co.,  68  Minn.  403  [59  N.  W.  1100]; 
State  V.  Rodman,  58  <MInn.  393  [59  N.  W. 
1098] ;  Ex  parte  Maler,  103  Cal.  476  [37  Pac. 
402,  42  Am.  St  Rep.  129];  Organ  v.  State,  56 
Ark.  267, 270  [19  S.  W.  840] ;  Allen  v.  WyckofC, 
48  N.  J.  law,  90,  83  [2  Atl.  659,  57  Am. 
Rep.  548];  Roth  v.  State,  51  Ohfo  St.  209  [37 
N.  E.  258,  46  Am.  St  Rep.  566] ;  OenUle  v. 
State,  29  Ind.  409,  415;  State  v.  Farrell,  23 
Mo.  App.  176  and  cases  there  cited ;  State  r. 
Saunders,  ubl  sup.;  Territory  v.  Evans,  abl 
sup.  Whilst  the  fundamental  principles  upon 
which  the  common  property  In  game  rests 
have  undergone  no  change,  the  development 
of  free  institutions  has  led  to  the  recognition 
of  the  fact  that  the  power  or  control  lodged  In 
the  state,  resulting  from  this  common  owner- 
ship, Is  to  be  exercised,  like  all  other  powers 
of  government,  as  a  trust  for  the  beheflt  of 
the  people  and  not  as  a  prerogative  for  the 
advantage  of  the  government  as  distinct 
from  the  people,  or  for  the  benefit  of  private 
individuals  as  distinguished  from  the  public 
good.  Therefore,  for  the  purpose  of  exercis- 
ing this  power,  the  state,  as  held  by  this 
court  In  Martin  v.  Waddell,  16  Pet  410  (lO 
L.  Ed.  997],  represents  Its  people,  and  the 
ownership  Is  that  of  the  people  In  their 
united  sovereignty.  The  common  ownership, 
and  Its  resulting  responsibility  in  the  state, 
is  thus  stated  in  a  well-considered  opinion 
of  the  Supreme  Court  of  California:  'Tbe 
wild  game  within  a  state  belongs  to  tite  peo- 
ple In  their  collectire  sovereign  capacity.  It 
is  not  the  subject  of  private  ownership  except 
In  so  fbr  .as  the  people  may  elect  to  make  it 
so;  and  they  may,  if  they  see  fit  absolutely 
prohibit  the  taking  of  it  or  traffic  and  com- 
merce In  it  If  It  is  deemed  necessary  for  th& 
protection  or  preservation  of  the  public  good.* 
Ex  parte  Maler,  ubl  sup.  The  same  view  ha& 
been  expressed  by  the  Supre^ae  Oonrt  of  Miik~ 
nesota,  as  follows:  'We  take  It  to  be  the  cor^- 
rect  doctrine  In  thda  country  that  the  owuecw. 
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ship  of  wild  animals,  so  far  as  fbey  are  ca- 
pable of  ownership,  Is  In  tbe  state,  not  as  a 
proprietor,  bnt  In  Its  soyerelgn  capacity  as 
tlie  representatlTe  and  for  tbe  benefit  of  all 
Its  people  In  common.'  State  v.  Rodman,  ubi 
sap.  The  foregoing  analysis  of  the  principles 
upon  whicb  alone  rests  the  right  of  an  Indi- 
vidual to  acquire  a  qualifled  ownership  in 
game,  and  the  power  of  the  state,  dednced 
therefrom,  to  control  such  ownership  for  the 
common  benefit,  clearly  demonstrates  the 
validity  of  the  statute  of  the  state  of  Connec- 
ticut here  In  controversy.  The  sole  conse- 
quence of  the  provision  forbidding  the  trans- 
portation of  game  killed  within  the  state 
beyond  the  state  is  to  confine  the  use  of  such 
game  to  those  who  own  it,  the  people  of  that 
state.  The  proposition  that  the  state  may 
not  forbid  carrying  it  beyond  her  limits  in- 
volveq,  therefore,  the  contention  that  a  state 
cannot  allow  its  own  people  the  enjoyment 
of  the  benefit  of  the  property  belonging  to 
them  in  common,  without  at  the  same  time 
permitting  the  citizens  of  other  states  to  par- 
ticipate In  that  which  they  do  not  own.  It 
was  said  In  the  discission  at  the  bar,  although 
it  be  conceded  tbat  the  state  has  an  absolute 
right  to  control  and  regulate  the  killing  of 
same  as  its  Judgment  deems  best  in  the  in- 
terests of  the  people,  Inasmuch  as  the  state 
has  here  chosen  to  allow  the  people  within 
her  borders  to  take  game,  to  dispose  of  it, 
and  thus  cause  it  to  become  an  object  of 
state  commerce,  ds  a  resulting  necessity  such 
property  has  become  the  subject  of  interstate 
commerce,  and  is  hence  controlled  by  the'  pro- 
visions of  article  1,  |  8,  Of  the  Constitution  of 
tbe  United  States.  But  the  errors  which 
this  argument  involves  are  manifest.  It  pre- 
supposes that,  where  the  killing  of  game  and 
its  sale  within  the  state  is  allowed,  it  thereby 
becomes  commerce  In  the  legal  meaning  of 
that  word.  In  view  of  the  authority  of  a 
state  to  affix  Conditions'  to  the  killing  and  sale 
of  game,  predicated  as  is  this  power  on  the 
peculiar  nature  of  such  property  and  its  com- 
mon ownership  by  all  the  citizens  of  the 
state.  It  may  be  well  doubted  whether  com- 
merce Is  created  by  an  authority  given  by  a 
state  to  reduce  game  within  its  borders  to 
possession,  provided  such  game  be  not  taken, 
when  killed,  without  the  Jurisdiction  of  the 
state.  The  common  ownership  Imports  the 
right  to  keep  the  property  if  the  sovereign 
so  chooses,  always  within  its  Jurisdiction  for 
every  purpose.  The  qualification  which  for- 
bids its  removal  from  the  state  necessarily 
entered  into  and  formed  part  of  'every  trans- 
action on  the  subject,  and  deprived  the  mere 
sale  or  exchange  of  these  articles  of  that 
element  of  freedom  of  contract  and  of  full 
ownership  which  U|  an  essential  attribute  of 
commerce.  Passing,  bowever,  as  we  do,  the 
dedsioo  Of  this.  Question,  and  granting  that 
tbe  dealing  in  game  killed  within  the  state, 
under  the  provision  in  question  created  inter- 
nal state  commerce,  it  does  not  follow  that 
Bucb  Internal  commerce  becomes  necessarily 


tbe  subject-matter  of  Interstate  commerce, 
and  therefore  under  the  control  of  the  Con- 
stitution of  the  United  States.  The  distinc- 
tion between  Internal  and  external  commerce 
and  interstate  commerce  is  marked,  and  has 
always  been  recognized  by  this  court  In  Gib- 
bons V.  Ogden,  9  Wheat  1,  194  [6  L.  Ed.  23], 
Mr.  Chief  Justice  Marshall  said:  'It  is  not 
intended  to  say  that  these  words  c6mprebend 
that  commerce,  which  is  completely  internal, 
which  is  carried  on  between  man  and  man 
in  a  state,  or  between  dlflCerent  parts  of  the 
same  state,  and  which  does  not  extend  to  or 
affect  other  states.  Such  a  power  would  be 
inconvenient  and  certainly  unnecessary.  Com- 
prehensive as  the  word  "among"  is,  it  may 
very  properly  be  restricted  to  that  commerce 
which  concerns  more  states  than  one.  The 
phrase  is  not  one  which  would  probably  have 
been  selected  to  indicate  the  completely  Inte- 
rior traffic  of  a  state,  because  it  is  not  an  apt 
phrase  for  tliat  purpose;  and  the  enumera- 
tion of  the  particular  classes  of  commerce  to 
which  the  power  was  to  be  extended  would 
not  have  been  made,  had  the  intention  been 
to  extend  the  power  to  every  description.  Tbe 
enumeration  presupposes  something  not  enu- 
merated; and  that  something,  if  we  regard 
the  ianpiage  or  the  subject  of  the  sentence, 
must  be  the  exclusively  internal  commerce  of 
the  state.  The  genius  and  character  of  the 
whole  government  seem  to  be  that  its  action 
Is  to  be  applied  to  all  the  external  concerns 
of  the  nation,  to  those  Internal  concerns 
which  affect  the  states  generally,  bat  not  to 
those  which  are  completely  within  a  particu- 
lar state,  which  do  not  affect  other  states, 
and  with  which  it  Is  not  necessary  to  Inter- 
fere for  the  purpose  of  executing  some  of  the 
general  powers  of  the  government  The  com- 
pletely Internal  commerce  of  a  state,  then, 
may  be  considered  as  reserved  for  the  state 
Itself.'  So,  again.  In  The  Daniel  Ball,  10 
Wall.  667,  664  [19  L.  Ed.  999],  this  court, 
speaking  through  Mr.  Justice  Field,  said: 
•There  Is  undoubtedly  an  internal  commerce 
which  is  subject  to  the  control  of  the  states. 
The  power  delegated  to'  Congress  is  limited 
to  commerce  "among  the  several  states,"  with 
foreign  nations  and  with  Indian  tribes.  This 
limitation  necessarily  excludes  from  the  fed- 
eral control  commerce  not  thus  designated, 
and,  of  course,  that  commerce  which  is  car- 
ried on  entirely  within  the  limits  of  a  state 
and  does  not  extend  to  or  affect  other  states.' 
The  fact  that  Internal  commerce  may  be 
distinct  from  Interstate  commerce  destroys 
the  whole  theory  upon  which  the  argument 
of  the  plaintiff  In  error  proceeds.  The  power 
of  the  state  to  control  the  killing  of  and 
ownership  In  game  being  admitted,  the  com- 
merce in  game  which  the  state  law  permitted 
was  necessarily  only  Internal  commerce,  since 
the  restriction  that  It  should  not  become  the 
subject  of  external  commerce  went  along  with 
tbfe  grant  and  was  a  part  of  it  All  owner- 
ship in  game  killed  within  the  state  came 
under  this  condition,  which  the  state  had 
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tbe  lawful  aathorlty  to  impose,  and  no  con- 
tracts made  In  relation  to  such  property  were 
exempt  from  the  law  of  the  state  consenting 
that  such  contracts  be  made^  provided  only 
they  were  confined  to  Internal  and  did  not  ex- 
tend to  external  commerce.  The  case  In  this 
respect  is  Identical  with  Kidd  t.  Pearson,  128 
n.  S.  1  [0  Sup.  Gt  6,  32  li.  Ed.  346].  Tbe 
facts  there  considered  were  briefly  as  follows: 
The  state  of  Iowa  permitted  the  distillation 
of  intoxicating  liquors  for 'mechanical,  medic- 
inal, culinary,  and  sacramental  pnrposea.' 
The  right  was  asserted  to  send  out  of  the 
state  Intoxicating  liquors  made  therein  on 
the  ground  that,  when  manufactured  in  the 
state,  such  liquors  t)ecame  the  subject  of  in- 
terstate commerce,  and  were  thus  protected 
by  the  Constitution  of  Oie  United  States; 
but  this  court,  through  Mr.  Justice  CLamar, 
pointed  out  tbe  vice  In  the  reasoning,  which 
consisted  in  presupposing  that  tbe  state  had 
authorized  the  manufacture  of  Intoxicants, 
thereby  overlooking  tbe  exceptional  purpose 
for  which  alone  such  manufacture  was  per- 
mitted. So  bere  the  argument  of  tbe  plain- 
tiff In  error  substantially  asserts  that  the 
state  statute  Is  an  unqualified  right  to  kill 
game,  when  in  fact  it  is  only  given  upon  tbe 
condition  that  tbe  game  killed  be  not  trans- 
iwrted  beyond  the  state  limits.  It  was  upon 
this  power  of  tbe  state  to  qualify  and  re- 
strict tbe  ownership  in  game  killed  wltbln  Its 
limits  that  tbe  court  below  rested  its  con- 
clusion, and  similar  views  have  been  express- 
ed by  the  courts  of  last  resort  of  several  of 
the  states.  In  State  v.  Rodman,  58  Minn.  393, 
400  [50  N.  W.  1098,  1099],  the  Supreme  Court 
of  Minnesota  said:  'The  preservation  of  such 
animals  as  are  adapted  to  consumption  as 
food  or  to  any  other  useful  purpose  is  a  mat- 
ter of  public  interest;  and  It  is  within  tbe 
police  power  of  tbe  state,  as  tbe  representa- 
tive of  the  people  in  their  united  sovereignty, 
to  make  such  laws  as  will  best  preserve  such 
game,  and  secure  its  beneficial  use  in  the  fu- 
ture to  the  citizens,  and  to  that  end  It  may 
adopt  any  reasonable  regulations,  not  only  as 
to  time  and  manner  in  which  such  game  may 
be  taken  and  kUled,  but  also  imposing  limita- 
tions upon  tbe  right  of  property  in  such  game 
after  it  had  been  reduced  to  possession.  Such 
limitations  deprive  no  person  of  his  property, 
because  he  who  takes  or  kills  game  had  no 
previous  right  of  property  in  it,  and,  when  be 
acquires  such  right  by  reducing  it  to  posses- 
sion, he  does  so  subject  to  such  conditions 
and  limitations  as  tbe  Legislature  has  seen 
fit  to  impose.'  See,  also.  State  v.  Northern 
Pacific  Express  Co.,  58  Minn.  403  [59  N.  W. 
1100].  So,  also,  In  Magner  v.  People,  97  111. 
820,  333,  tbe  Supreme  Court  of  Illinois  said: 
'So  far  as  we  are  aware.  It  has  never  been 
Judicially  denied  that  the  government  under 
Its  police  powers  may  make  regulations  for 
the  preservation  of  game  and  fish  restricting 
their  taking  and  molestation  to  certain  sea- 
sons of  the  year,  although  laws  to  this  'effect, 
It  Is  believed,  have  been  enforced  in  many 


of  tbe  older  states  since  the  organization  of 
the  federal  government  •  •  •  The  own- 
ership being  in  tbe  people  of  the  state,  the 
repository  of  the  sovereign  authority,  and  no 
Individual  having  any  property  rights  to  be 
affected,  it  necessarily  results  that  the  Legis- 
lature, as  the  representative  of  the  people  of 
tbe  state,  may  withhold  or  grant  to  individu- 
als the  right  to  hunt  and  kill  game  or  qualify 
or  restrict  as  in  tbe  opinions  of  its  members 
will  best  subserve  the  public  welfare.  Stated 
in  other  language,  to  hunt  and  kill  game  Is  a 
boon  or  privilege,  granted  either  expressly  or 
impliedly  by  the  sovereign  authority — ^not 
a  right  inherent  In  each  individual,  and  con- 
sequently nothing  is  taken  away  from  tbe  In- 
dividual when  he  is  denied  the  privilege  at 
stated  seasons  of  hunting  and  killing  game. 
It  Is  perhaps  accurate  to  say  that  ^e  owner- 
ship of  the  sovereign  authority  Is  In  trust  for 
all  the  people  of  the  state,  and  hence  by  im- 
plication it  is  the  duty  of  the  Legislature  to 
enact  such  laws  as  will  best  preserve  the 
subject  of  tbe  trust  and  secure  its  beneficial 
use  in  the  future  to  the  people  of  the  state. 
But  in  any.  view  the  question  of  Individual 
enjoyment  is  one  of  public  policy  and  not  of 
private  right'  See,  also.  Ex  parte  Maler, 
103  Cal.  476  [37  Pac.  402,  42  Am.  St  R^. 
129] ;  Organ  v.  State,  56  Ark.  272  ]19  S.  W. 
910].  It  is,  indeed,  true  that  in  State  v. 
Saunders,  19  Kan.  127  [27  Am.  Rep.  98],  and 
Territory  v.  Erans,  2  Idaho  [Hasb.]  658  [23 
Paa  116,  7  L.  R.  A.  288],  it  was  held  that  a 
state  law  prohibiting  the  shipment  outside 
of  the  state  of  game  killed  therein  violated 
the-  interstate  commerce  laws  of  the  Consti- 
tution of  the  United  Stetes,  but  tbe  reason- 
ing which  controlled  the  decision  of  these  cas- 
es Is,  we  think,  inconclusive  from  the  fact 
that  it  did  not  consider  the  fundamental  dis- 
tinction between  the  qualified  ownership  in 
game  and  the  perfect  nature  of  ownership  in 
other  property,  and  thus  overlooked  the  an- 
thoi'lty  of  the  state  over  tbe  property  in  game 
killed  within  its  confines,  and  the  consequent 
power  of  the  state  to  follow  such  property 
into  whatever  bands  it  might  pass  with  tbe 
conditions  aud  restrictions  deemed  necessary 
for  tbe  public  interests.  Aside  from  the 
authority  of  the  etate  derived  from  the  com- 
mon ownership  of  game  and  the  trust  for  the 
benefit  of  Its  people  which  the  state  exercises 
in  relation  thereto,  there  Is  another  view  of 
the  power  of  the  slate  in  regard  to  the  prop- 
erty in  game,  which  Is  equally  conclusive. 
The  right  to  preserve  game  flows  from  the 
undoubted  existence  in  the  state  of  a  police 
power  to  that  end,  which  may  be  none  tbe 
less  eflSdently  called  into  play,  because  by 
doing  so  interstate  commerce  may  be  remotely 
and  indirectly  affected.  Kldd  v.  Pearson,  128 
U.  S.  1  [9  Sup.  Ct  6,  32  L.  Ed.  346];  HaU  v. 
De  Culr,  95  U.  S.  485  [24  L.  Ed.  647] ;  Sher- 
lock y.  Ailing,  93  U.  S.  99, 103  [23  L.  Ed.  819] : 
Gibbons  v.  Ogden,  9  Wheat  1  [6  L.  Ed.  23]. 
Indeed,  the  source  of  the  police  power  as  to 
game  birds  (like  those  covered  by  the  statute 
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here  called  In  gnestlon)  Sows  from  the  daty 
of  the  state  to  preserve  for  its  people  a  yala- 
able  food  supply.  Phelps  v.  Racey,  60  N.  X. 
10  [19  Am.  Bep.  140] ;  Ex  parte  Maier,  ubi 
sup.;  Magnw  t.  People,  ubi  sup.,  and  cases 
there  cited.  The  exercise  by  the  state  of 
such  power  therefore  comes  directly  within 
the  principle  of  Plumley  t.  fifassachnsetts, 
155  D.  S.  461,  478  [15  Sup.  Ct  154,  89  L.  X]d. 
223].  The  power  of  a  state  to  protect  by 
adequate  police  regulations  its  people  against 
the  adulteration  of  articles  of  food  (which 
was  in  that  case  maintained),  although  in  do- 
ing so  commerce  might  be  remotely  affected, 
neoeflBarUy  carries  with  it  the  existence  of  a 
like  power  to  preserre  a  food  supply  which  be- 
longs in  common  to  all  the  people  of  the  state^ 
which  can  only  become  the  subject  of  owner- 
ship  In  8  qualified  way,  and  which  can  never 
be  the  object  of  commerce  except  with  the 
consent  of  the  state  and  snbject  to  the  condi- 
tions wbld)  it  may  deem  best  to  impose  for 
the  public  good." 

The  entire  snbject  is  therefore  one  dear- 
ly withtn  the  police  power  of  the  state  and 
the  power  of  the  Oenerul  Assembly  in  the 
premises  is  not  abridged  by  the  pTovisions 
of  arUde  1,  {  17,  of  the  Constitution.  As 
we  said  in  the  case  of  Payne  Sc  Butler  ▼. 
Providence  Gas  Co.,  81  B.  I.  295-326,  77  AtL 
146,  158:  "No  greater  privileges  were  re- 
served to  the  people  than  they  already  had 
and  no  powers  or  rights  of  the  General  As- 
sembly were  thereby  abridged.  Therefore 
the  whole  snbject  of  fisheries,  floating  and 
shellfish,  and  all  kinds  of  shellfish,  wheth- 
er oysters,  clams,  quahaugs,  mussels,  scal- 
lops, lobsters,  crabs,  or  fiddlers,  or  how- 
ever they  may  be  known  and  designated 
and  wherever  sitnate  within  the  public  do- 
main of  the  state  of  Rhode  Island,  are  un- 
der the  fostering  care  of  the  General  Assem- 
bly. It  is  for  the  Legislature  to  make  such 
laws  regulating  and  governing  the  snbject 
of  lobster  culture,  oyster  culture,  clam  cul- 
ture, or  any  other  kind  of  pisciculture  as 
they  may  deem  expedient.  They  may  regu- 
late the  public  or  private  fisheries.  They 
may  even  prohibit  free  fishing  for  a  time,  and 
for  snch  times  as  in  their  Judgment  it  is  for 
the  best  interest  of  the  state  so  to  do.  They 
may  withhold  from  the  public  use  such 
natural  oyster  beds,  clam  beds,  scallop  beds, 
or  other  fish  beds  as  they  may  deem  destr-. 
able.  They  may  make  a  close  time  within 
which  no  person  may  take  shellfish  or  other 
fish,  and  generally  they  have  complete  do- 
minion over  fisheries  and  flah  as  well  as  all 
idnds  of  game.  We  find  no  limitation  in  the 
Constitution  of  the  power  of  the  General  As- 
sembly to  legisdate  In  this  regard,  and  they 
may  delegate  the  administration  of  their 
regulations  to  sodi  officers  or  boards  as  they 
may  see  fit"  And  in  the  case  of  State  v. 
Nelson,  31  B.  I.  284,  270,  77  Ati.  17,  we 
held  that  the  liBgislatnre  has  plenary  power 
in  the  premiaea 

There   are  many  things  that  cannot  be 


done  directly  by  the  Inhabitanbi  of  the  state. 
The  frameis  of  the  Constitution  recognized 
the  fact  that  the  elective  franchise  conld  not 
be  exercised  by  all  of  the  people  of  the  state, 
and  therefore  provision  was  made  in  the  Oon- 
Btitution  of  the  state  for  electors  who  should 
have  the  right  to  vote  as  therein  prescribed, 
and  article  2  of  the  Constitution  is  devoted 
to  the  purpose  of  prescribing  the  qualifica- 
tions of  electors.  Among  the  prime  requi- 
sites therein  enumerated  are  those  of  citizen- 
ship and  residence  in  the  state  for  a  period 
of  one  year  in  the  case  of  real  estate  voters, 
and  two  years  in  all  other  cases.  These 
constitutional  provisions  are  not  only  in- 
dicative of  the  will  of  the  people  in  this 
particular,  but  may  well  serve  as  a  guide  to 
the  Legislature  in  the  consideration  of  cog- 
nate subjects  concerning  which  the  Constitu- 
tion is  silent  A  citizen  is  one  who  owes  al- 
legiance to  the  state,  is  interested  in  its  wel- 
fare, and  therefore  is  entitled  to  receive  espe- 
cial <x>nsideration  from  the  state.  Bieptors 
are  particularly  favored.  Const  art  9,  {  1. 
"No  person  shall  be  eligible  to  any  civil  office 
(except  the  office  of  school  committee),  un- 
less be  be  a  qualified  elector  for  such  of- 
fice." E<ven  In  the  law  regulating  the  sale 
of  intoxicating  liquor,  which  can  hardly  be 
said  to  be  the  exercise  of  a  state  franchise, 
licenses  can  only  be  granted  to  citizens  resi- 
dent within  the  state.  Gen.  Laws  1909,  c. 
123,  {  2.  We  have  already  seen  that  it  Is 
impossible  for  every  one  of  the  people  of 
the  state  personally  to  exercise  the  fran- 
chise of  fishing  for  lobsters  in  the  pubUc 
waters  of  the  state,  and  that,  if  such  fishing 
is  to  be  done  for  all,  it  must  be  done  by 
agents  in  order  that  the  people  may  receive 
the  benefits  thereof.  It  is  also  clear  that  the 
fishery  must  be  regulated  in  such  a  manner 
as  not.  to  exhaust  the  supply  of  lobsters; 
that  the  mode  and  method  of  such  regulation 
Is  a  matter  solely  for  the  consideration  of 
the  General  Assembly,  and  that  their  action 
in  the  premises  is  not  subject  to  review  ex- 
cept upon  constitutional  grounds.  We  are 
of  the  opinion  that  in  the  consideration  of 
the  subject  the  Legislature  might  well  fol- 
low the  precedent  established  In  the  Con- 
stitution in  regard  to  the  qualification  of 
electors  and  make  citizenship  and  residence 
within  the  state  essential  qualiflcations  for 
the  agents  to  be  licensed  to  fish  for  lobsters 
upon  the  public  fishing  grounds.  The  public 
fishing  grounds  are  limited  in  extent  and 
area  and  the  territory  within  such  limits  Is 
snbject  to  the  cohtrol  of  the  General  Assem- 
bly. All  persons,  citizens  and  alibis,  resi- 
dents and  nonresidents  alike,  must  obey  the 
laws  enacted  by  the  Legislature  relative 
thereto.  The  territorial  limits  and  Jurisdic- 
tion of  the  state  are  defined  in  Gen.  Laws 
1909,  c.  1,  a  1,  2,  as  follows: 

"Section  1.  The  territorial  limits  of  this 
state  extend  one  marine  league  from  lbs  sea- 
shore at  high-water  mark.  When  an  inlet 
or  arm  of  the  sea  does  not  exceed  two  ma- 
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rlne  leagneB  In  width  between  Its  headlands, 
a  straight  line  from  one  headland  to  the 
other  Is  equivalent  to  the  shore  line.  The 
boundary  of  counties  bordering  on  the  sea 
extends  to  the  line  of  the  state,  as  above  dcr 
fined. 

"Sec.  2.  The  Jurisdiction  of  the  state  shall 
extend  to,  and  embrace,  all  places  within 
the  boundaries  thereof,  except  as  to  those 
places  that  have  been  ceded  to  the  United 
States,  or  have  been  purchased  by  the  United 
States  with  the  consent  of  the  state." 

Over  the  vast  domain  without  the  terri- 
torial limits  above  defined  the  state  has  no 
Jtirisdlctlon  and  the  Legislature  no  control, 
and  the  hardy  fishermen  of  all  covmtrles, 
whether  from  New  England  or  the  Ionian 
Isles,  may  freely  fish  upon  the  shoals  and 
ledges  beneath  the  boundless  sea  for  the  crus- 
taceans that  may  there  be  found,  without  let 
or  hindrance.  No  attempt  has  been  made  In 
the  statute  under  consideration  to  Impose 
restrictions  upon  them  outside  of  the  public 
fishing  grounds  of  the  state.  Without  doubt 
the  rights  of  free  fishery,  above  alluded  to, 
have  been  and  will  continue  to  be  fi-eely  ex- 
ercised with  gain  and  profit  dearly  earned 
and  well  deserved.  On  the  vast  highway  of 
nations  there  is  ample  room  and  verge 
enough  to  exercise  the  trade  of  fishing  to 
their  hearts'  content,  either  In  the  capacity 
of  employer  or  employed,  and  no  question 
of  citizenship  or  residence  can  arise  to  dis- 
turb them. 

[3-6]  In  these  circumstances  we  are  unable 
to  perceive  that  the  rights  of  any  person  have 
been  Infringed.  On  the  contrary,  It  seems 
to  us  that  the  greatest  good  of  the  greatest 
number  will  be  advanced  by  the  legislation 
complained  of.  We  are  therefore  of  the  opin- 
ion that  the  constitutional  questions  afore- 
said must  be  severally  answered  In  the  nega- 
tive. We  do  not  find  that  any  of  the  require- 
ments of  the  Constitution  of  the  United 
States  or  of  the  Constltutlcm  of  this  state 
referred  to  In  the  questions  certified  to  us 
have  been  violated  by  the  provisions  of  Pub. 
Laws,  c.  437,  IS  1,  2  (passed  May  7,  1909). 
So  far  as  appears  In  these  cases,  no  duly 
qualified  dtlzen  has  been  refused  a  license 
to  fish  for  the  people's  lobsters  In  the  public 
waters  of  the  state.  For  aught  that  appears, 
all  qualified  applicants  for  such  fishing  licens- 
es have  received  them.  We  are  of  the  opin- 
ion that  the  enactment  of  the  statute  In  ques- 
tion was  a  proper  exercise  of  the  police  pow- 
er by  the  L^slature  of  the  state,  In  a  mat- 
ter concerning  only  the  pedple  of  the  state, 
and  that  It  was  entirely  unnecessary  for 
the  Legislature  to  consider  what  effect  the 
statute  under  consideration  would  have  upon 
aliens,  or  even  upon  the  citizens  of  other 
states,  because  It  merely  Involved  the  con- 
servation of  one  species  of  shellfish  in  the 
public  waters  of  the  state,  a  purely  local 
natural  resource,  and  that  the  Legislature 
has  full  discretion  to  prescribe  the  modes 


and  methods  to  be  followed.  In  the  accom- 
plishment of  such  conservation. 

Having  thus  decided  the  questions  certified 
to  us,  the  papers  in  each  case  with  our  de- 
cision certified  thereon  will  be  sent  back 
to  the  district  court  of  tlie  First  Judicial 
district  for  farther  proceedings. 

BLODGETT,  J.  (dissenting).  Freely  con- 
ceding that  the  General  Assembly  may  pass 
appropriate  legislation  regulating  the  lobster 
fishery  of  this  state,  I  am  unable  to  agree 
with  the  opinion  of  the  majority  that  the 
statute  under  consideration  is  a  proper  ex- 
ercise of  that  power  in  certain  pertlcnlars. 

It  is  undoubtedly  competent  for  the  Leg- 
islature to  establish  a  close  season  as  also 
to  determine  the  size  of  the  lobster  which 
may  be  lawfully  taken;  and  although  this 
court  might  be  of  opinion  that  the  cloSe  sea- 
son should  be  longer  or  shorter  in  duration, 
or  that  the  size  estaUlshed  by  law  should  be 
grreater  or  less,  yet,  Inasmuch  as  both  of 
these  matters  have  relation  to  the  regulation 
of  the  lobster  fishery,  we  should  doubtless 
hold  them  to  be  matters  of  legislative  dis- 
cretion and  not  subject  to  Judicial  review. 
But,  if  in  addition  the  General  Assembly 
should  pass  a  law  that  licenses  to  take  lob- 
sters should  be  granted  only  to  men  having 
red  hair,  the  limit  of  legislative  power  would 
be  surpassed.  To  my  mind  the  restriction 
of  licenses  under  this  act,  as  provided  in  sec- 
tion 2  thereof.  Is  legislation  precisely  of  that 
character. 

Section  2  is  as  follows:  "Sec.  2.  The  com- 
missioners of  Inland  fisheries  may  grant  or 
refuse  to  grant  licenses  to  catch  and  take 
lobsters  from  the  waters  within  the  Juris- 
diction of  this  state  (in  the  manner,  at  the 
times,  and  subject  to  the  regulations  pro- 
vided in  this  act)  to  such  citizens  of  this 
state  as  have  resided  in  this  state  for  at  least 
one  year  next  preceding  the  granting  of 
such  license  as  they  may  think  proper. 
•  •  •  "  In  other  words,  it  is  a  power  of 
arbitrary  classification,  subject  to  no  judicial 
review,  and  in  no  wise  related  to  the  promo- 
tion or  protection  of  the  fisheries  or  to  the 
welfare  ctf  the  people.  While  it  is  unques- 
tionably true  that  the  commissioners  of  in- 
land fisheries  are  by  the  above  provision 
invested  with  an  absolute,  arbitrary,  and  dis- 
cretionary power  to  grant  or  refuse  licenses 
to  such  citizens  as  they  may  think  proper 
without  any  restriction  imposed  by  law,  no 
test  of  fitness  is  prescribed  by  the  statute 
as  a  criterion  to  guide  the  commissioners  In 
issuing  licenses,  and  no  appeal  from  the  ac- 
tion of  the  commissioners  is  provided  for. 
They  are  clothed  with  absolute  and  final  au- 
thority to  determine  the  particular  citizens 
of  Bhode  Island  who  may  engage  In  the  law- 
ful occupation  of  lobster  fishing.  The  com- 
missioners may  deem  it  proper  to  refuse  li- 
censes to  citizens  of  this  state  who  have  re- 
sided here  for  more  than  one  year  If  such  clt- 
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Izens  are  of  foreign  rather  than  of  native  ex- 
traction or  If  such  citizens  profess  a  religious 
creed  obnoxlons  to  the  commissioners,  or  if 
saob  citizens  are  of  a  particalar  nationality, 
race,  or  color,  or  if  snch  citizens  are  members 
of  an  opposing  political  party.  In  other  words, 
the  personnel  of  the  lobster  'flshermen  of  this 
state  may  be  determined  by  whim  and  ca- 
price of  five  men,  the  exercise  of  -whose  dis- 
cretion is  not  hampered  by  any  legal  re- 
straint 

The  condemnation  of  the  Supreme  Oonrt 
of  the  United  States  is  explicit  as  to  strch 
powers.  In  Ylck  Wo  v.  Hopkins,  118  U.  S. 
856,  866,  6  Sup.  Ct  1064,  1060  (30  L.  Ed. 
290),  In  which  the  court  determined  that 
certain  municipal  ordinances  of  the  city  of 
San  Francisco  ostensibly  enacted  to  govern 
and  regulate  the  use  of  wooden  buildings  as 
laundries  were  really  passed  to  discriminate 
.against  Chinese  lanndrymen,  the  court 
says:  "They  seem  Intended'  to  confer,  and 
actually  do  confer,  not  a  discretion  to  be  ex- 
ercised upon  a  consideration  of  the  drcum- 
stanoes  of  each  case,  but  a  naked  and  ar- 
bitrary power  to  give  or  withhold  consent, 
not  only  as  to  places,  but  as  to  persons.  So 
that,  if  an  appUcnut  for  such  consent,  being 
in  every  way  a  competent  and  qualified  per- 
son, and  having  compiled  with  every  reason- 
able condition  demanded  by  any  public  Inter- 
est, should,  failing  to  obtain  the  requisite 
consMit  of  the  sopervlsors  to  the  prosecu- 
tion of  his  bnsinees,  apply  for  redress  by  the 
judicial  process  of  mandamus  to  require  the 
supervisors  to  consider  and  act  npon .  his 
case,  it  would  be  a  suflBcient  answer  for 
them  to  say  that  the  law  had  conferred  up- 
on than  authority  to  withhold  their  assent, 
without  reason  and  without  responelbllity. 
The  power  given  to'  them  is  not  confided  to 
their  dlscretloa  in  the  legal  sense  of  that 
term,  bnt  is  granted  to  their  mere  wlU.  It 
is  purely  arbitrary,  and  acknowledges  nei- 
ther guidance  nor  restraint." 

Bnt  the  unlimited  and  uncontrolled  dis- 
cretion of  the  commissioners  Is  not  the  sole 
or  even  the  fundamental  vice  of  the  act  I 
find  no  power  granted  to  the  Legislature  to 
make  snch  an  arbitrary  discrimination  be- 
tween citlzois  of  this  state  who  have  resided 
here  more  than  one  year  and  other  citizens 
of  this  state.  It  seems  to  be  assumed  rather 
than  asserted  in  tlie  majority  opinion  that 
these  persons  only  are  Interested  in  the  wel- 
fare of  the  state  and  include  within  their 
number  only  those  vvho  can  be  safely  trust- 
ed to  observe  the  law  in  this  re^>ect  The 
contention  Is  wltitoot  foimdatl<m.  A  citizen 
and  an  elector  are  not  Interchangeable  terms, 
and  this  act  makes  eligible  for  a  license  not 
only  every  infant  male  or  female,  more 
than  one  year  old,  native  bom  or  naturaliz- 
ed, domiciled  in  this  state,  bnt  also  every 
thug  and  every  thief  in  the  commnnlty,  na- 
tive bom  or  naturalised,  who  has  managed 
to  dnde  the  vigilance  of  the  police  long 
anoagb  to  acqntee  a  domk^Ue  of  ene  year  in 


this  state,  and  even  every  lunatic,  paui>er, 
and  convict  of  the  same  description.  In  oth- 
er words,  there  is  no  crime  known  to  the 
calendar,  no  past  criminal  record,  or  other 
disqnallflcatlon  of  any  kind,  provided  that 
the  applicant  possesses  citizenship  and  has 
resided  here  one  year.  However  vtrtnous 
the  life  of  a  full-grown  man  may  have  been 
in  the  past  even  though  he  be  one  of  the 
taxpayers  who  contribute  to  the  expense  of 
enforcing  this  law  and  the  appropriation  for 
this  commission,  he  is  absolutely  disqualified 
from  holding  a  license  and  from  engaging  in 
this  calling,  until  he  has  resided  here  at 
least  one  year ;  while,  on  the  other  hand,  a 
female  Infant  native  bom  or  naturalized, 
more  than  one  year  of  age,  is  eligible  to  re- 
ceive such  license,  and  this  distinction  Is 
sought  to  be  justified  as  legislation  for  the 
protection  of  the  public  and  the  promotion 
of  the  lobster  fishery. 

The  fallacy  of  the  position  Is  found  ap- 
parent in  another  aspect  In  Attorney  Gen- 
eral V.  Police  Commissioners,  30  R.  I.  212, 
74  Atl.  78S,  136  Am.  Bt  Rep.  968,  this  court 
held  that  corporations  created  by  the  Gen- 
eral Assembly  for  the  purpose  of  conducting 
liquor  business  are  "citizens  resident  within 
this  state."  What  possible  justification  can 
there  be  requiring  a  corporation  to  have  ex- 
isted one  year  before  it  is  eligible  to  a  li- 
cense to  carry  on  lobster  fishery? 

Section  1  of  the  act  is  as  follows:  "Sec- 
tion 1.  tio  person,  either  as  principal,  agent, 
or  servant  shall,  at  any  time,  catch  or  take 
any  lobster  from  any  of  the  waters  in  the 
jurisdiction  of  this  state,  or  place,  set  keep, 
maintain,  supervise,  lift  raise,  or  draw  in 
or  from  any  of  said  waters,  or  cause  to  be 
placed,  set  k^t  maintained,  supervised, 
lifted,  raised,  or  drawn  in  or  from  any  of 
said  waters,  any  pot  or  other  contrivance 
designed  or  adapted  for  the  catching  or  tak- 
ing of  lobsters,  unless  licensed  so  to  do  as 
hereinafter  provided.  Every  person  who 
shall  violate  any  of  the  provisions  of  this 
section  shall  be  fined  twenty  dollars  or  be 
imprisoned  not  more  than  thirty  days,  or 
both,  for  each  such  ofTence." 

What  is  prohibited  by  the  act?  Where  is 
the  prohibition  effective  and  against  whom 
is  it  directed?  It  will  be  observed  that  the 
act  prohibits  much  more  than  the  catching 
or  taking  of  lobsters,  and  that  It  Is  equally 
a  violation  of  the  act  to  "place,  set  keep, 
maintain,  supervise,  lift  raise  or  draw  in 
or  from  any  of  said  waters  ♦  •  •  any 
pot  or  other  contrivance  designed  or  adapted 
for  the  catching  or  taking  of  lobsters." 
What  are  the  waters  rtferred  to  above  as 
the  "said  waters"  which  are  described  twice 
In  section  1  and  once  in  section  2  as  "waters 
within  the  jurisdiction  of  this  stated' ?  They 
are  certainly  not  the  Waters  in  whltih  the 
lobster  has  a  habitat  It  is  equally  an  <rf- 
fense  to  lift  or  draw  a  pot  tram  the  tide 
water  under  the  Great  Bridge  In  the  dty  of 
Providence^  which  is  so  imirare  that  no  lob- 


Digitized  by 


Uoogle 


446 


80  ATLANTIC  RBPORTHB 


^I. 


8ter  could  live  In  it,  aa  It  is  to  perform  a 
like  act  anywhere  apon  tbe  coast  of  this 
state.  To  create  this  offense,  It  is  not  es- 
sential that  any  lobster  be  taken.  It  is  not 
necessary  that  any  lobster  ever  be  found  at 
or  near  the  place  where  the  lobster  pot  is 
placed.  If  the  pot  la  placed,  set,  kept,  main- 
tained, etc.,  anywhere  in  the  waters  within 
the  Jurisdiction  of  this  state,  the  offense  is 
complete.  There  is  no  exception  In  favor  of 
fresh  water  streams  or  fresh  water  ponds, 
absnrd  as  such  an  omission  may  be.  The 
act  is  not  limited  to  the  ptrbllc  tide  waters 
of  the  state.  The  expression  above  referred 
to  is  three  times  repeated,  and  In  view  of 
the  fact  that  the  offense  is  complete  when  ttie 
lobster  pot  is  placed  in  or  removed  from  any 
water,  whether  a  lobster  Is  there  or  not, 
the  law  must  be  constmed  precise^  as  it  is 
written. 

It  is  evidmt  that  there  are  two  classes  of 
offenses  defined  in  this  section.  The  first  of 
these  Is  committed  whenever  a  lobster  is 
caught  or  taken  whether  by  hand  or  net  or  in 
any  other  manner,  and  this  may  properly  be 
considered  as  a  regulation  of  the  lobster  fish- 
ery. Tlie  second  class  of  offenses  is  entirely 
different  from  the  first  and  in  no  wise  con- 
nected with  It,  and  may  be  considered  as  leg- 
islation for  the  protection  of  the  lobster  pot. 
For  the  commission  of  this  offense,  it  is  not 
necessary  that  there  should  be  any  Iol>sters 
anywhere.  An  lllustratliKi  drawn  from  the 
opinion  of  the  majority  of  the  conft  shows 
the  difference.  The  estimated  catch  of  1909 
was  1,575,000  pounds  from  23,220  pots.  This 
was  the  amount  of  the  annual  depletion  of 
the  supply  of  lobsters  In  this  state  at  that 
time.  If  now  we  should  suppose  the  entire^ 
23,220  lobster  pots  now  scattered  along  our 
coasts  to  be  massed  together  In  the  tide  wa- 
ter under  the  Great  Bridge  of  the  city  of 
Providence,  where  the  water  is  so  defiled 
that  no  lobster  or  other  living  thing  can  ex- 
ist In  It,  the  penalty  Is  precisely  the  same 
as  when  the  lobster  supply  was  being  di- 
minished 1,575,000  pounds  annually.  Absurd 
as  this  may  seem,  it  is  only  one  of  the  maay 
absurdities  of  this  act  If  the  off^se  is  the 
same  whether  there  are  any  lobsters  taken, 
or  even  exist.  It  Is  evidently  Immaterial 
whether  there  Is  too  great  a  proportion  of 
sewage  or  too  small  a  proportion  of  lime  in 
the  waters  In  question. 

The  foregoing  objections  are  not  consid- 
ered in  the  majority  oplnlcm,  much  Teas  an- 
swered. It  Is,  indeed,  difficult  to  speak  in 
terms  appropriate  to  a  judicial  opinion  of 
such  legislation.  It  Is  so  obviously  arbitrary 
and  without  reference  either  to  the  regula- 
tion of  the  fisheries  or  the  protection  of  the 
people  that  it  should  not  receive  Judicial  ap- 
proval. It  is,  of  course,  too  obvious  for  ar- 
gument  that,  If'  citizens  of  this  state  who 
have  resided  herein  less  than  one  year  pos- 
sess certain  constitutional  rights  with  re- 
spect to  participation  in  the  fisheries,  such 
rights  cannot  be  abridged  nor  denied,  nnder 


the  plea  that  otherwise  It  becomes  difficult 
to  enforce  the  law  against  nonresidents. 

Baftak,  by  his  plea  that  he  is  a  citizen  of 
Rhode  Island  who  has  resided  here  less 
than  (me  year,  has  directly  raised  these 
questions.  I  cannot  agree  with  the  state- 
ment contained  in  the  majority  opinion  that, 
so  far  as  appears  in  these  cases,  "no  duly 
qualified  citizen  has  been  refused  a  license 
to  fish  for  the  people's  lobsters  In  the  pub- 
lic waters  of  the  state.  For  aught  that 
appears,  all  qualified  applicants  for  such 
fishing  licenses  have  received  them."  If 
that  statement  be  correct,  there  are  no  cases 
pending  before  this  court  The  contrary, 
however,  is  the  fact,  and,  against  the'  en- 
forcement of  this  statute  which  la  in  no  wise 
connected  in  the  particulars  enumerated  ei- 
ther with  the  protection  of  the  lobster 'fish- 
eries or  protection  of  the  public,  these  re- 
spondents have  severally  appealed  to  this 
court  The  quAtlons  raised  on  their  appeals 
can  neither  be  evaded  nor  ignored,  and  in 
my  opinion  they  should  not  appeal  in  vain. 

Neither  In  this  provision  nor  in  tlie  section 
relative  to  the  granting  of  licenses  Is  there 
any  relation  whatever  to  the  protection  of  the 
lobster.  There  is  no  restriction  as  to  the 
number  which  one  may  take  at  any  given 
period  or  the  number  of  pots  which  a  man 
may  set  If  he  be  fortunate  enough  to  do  so, 
the  individual  licensee  may  secure  for  his 
own  benefit  every  lobster  which  has  been 
raised  by  the  fish  commission  and  liberated 
in  our  waters  at  the  annual  expense  shown  in 
the.  majority  opinion,  and  he  may  sell  all 
such  lobsters  outside  tbe  jurisdiction  of  the 
state.  The  lobster  fishery  Is  thus  unprotect- 
ed in  the  slightest  degree  except  by  the  pro- 
vision concerning  a  close  time  and  size.  The 
people  of  the  state  receive  no  l>enefit  because 
of  the  cheapened  cost  of  lobsters  or  their 
greater  abundance.  The  sole  beneficiary  is 
the  fortunate  licensee  who  by  the  favor  of 
the  commission  and  at  the  expense  of  the  tax- 
payer is  thus  enabled  to  make  a  profitable 
calling. 

It  is  intimated  In  the  statement  of  the  ma- 
Jority  opinion  tliat  "over  the  vast  domain 
without  the  territorial  limits  above  defined 
the  state  uas  no  jurisdiction  and  the  Iiegls- 
lature  no  control,  and  the  hardy  fishermen 
of  all  countries,  whether  from  New  England 
or  the  Ionian  Isles,  may  freely  fish  upon 
the  shoals  and  ledges  beneath  the  boundless 
sea  for  the  crustaceans  that  may  there  be 
found,  without  let  or  hindrance.  No  attempt 
has  been  made  in  tbe  statute  under  consid- 
oration  to  impose  restrictions  upon  them  oat- 
side  of  the  public  fishing  grounds  of  13te 
state.  Without  doubt  the  rights  of  free  fish- 
ery, above  alluded  to,  have  been  and  will 
continne  to  be  freely  exercised  with  gain 
and  profit  dearly  earned  and  well  deserved. 
On  the  vast  highway  of  nations  there  Is 
ample  room  and  yeirgi  enough  to  exerdse 
the  trade  of  fishing  to  their  hearts'  content; 
dther  in  the  cao^citjt  of  employer  or  eaa- 
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ployed,  and  no  qnestlon  of  citizenship  or  resi- 
dence can  arise  to  disturb  them."  It  is  hard- 
ly necessary  to  state  tbat  tbis  privlIeKe  is  ei- 
ther valuable  or  worthless.  If  there  are  no 
lobsters  elsewhere  than  within  onr  waters, 
the  privilege  to  flah  for  them  elsewhere  is  of 
no  value ;  if  they  are  in  sneh  abundance  else- 
where, restrictive  leerislation  of  this  kind 
would  seem  to  be  unnecessary.  A  lobster  is 
ditferent  from  the  clam  and  oyster.  It  trav^ 
and  moves  about  very  freely,  and  is  not  con- 
fined to  a  bank  or  a  bed. 

In  conclusion  I  am  of  the  opinion  that  the 
test  prescribed  for  eligibility  to  hold  a  Ucense 
under  this  act  is  entirely  unconnected  with 
the  protection  of  the  lobster  fishery  or  pro- 
tection of  the  people.  It  is  a  purely  arbl- 
traiy  requirement  of  the  'LegrlBlature,  and  is 
as  obnoxious  to  the  just  requirements  of 
legislation  in  that  respect  as  would  be  the 
like  requirement  that  a  man  have  red  hair; 
and  in  respect  of  such  limitation  is  wholly 
nuQ  and  void. 


(33  R.  I.  58) 

J.   WEIIL  ft  <30.  V.  QUIDNICK  MFG.  CO. 

(Sapreme   Court   of   Rhode   Island.     July    7, 

1911.) 

1.  CONTSACTS    (I    15*)  — VAUDirr  — rBAUD— 
Uhdue  Influence. 

A  party  to  a  written  contract  is  bound 
thereby,  where  his  assent  thereto  is  uninfluenced 
by  fraud,  violence,  undue  influence,  or  the  like, 
and  he  may  not  assert  that  he  did  not  intend 
to  agree  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  n  61-66;    Dec.  Dig.  |  16.*1 

2.  Contracts  8  94*>— Validitt— Fbattd. 

A  party,  induced  by  the  falae  atateiaents 
of  the  adverse  party  to  sign  a  written  contract, 
ia  not  bound  thereby  as  between  the  parties, 
and  may  defend  on  the  ground  of  fraud,  though 
he  was  negligent  in  signing  the  contract  witli- 
out  reading  it. 

VEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  42(MaO;    Dec.  Dig.  |  94.*] 

8.  Saus  (I  38*)— Vauditt— Fkaud. 

A  traveling  salesman,  who  procures  an  or- 
der for  goods,  and  who  undertakes  to  write  the 
order,  most  write  it  according  to  the  agree- 
ment; and  where  the  written  order  does  not 
emt>ody  the  agreement,  the  buyer,  signing  it 
through  inadvertence  or  negligence,  may  avoid 
it  on  the  ground  of  fraud. 

[Kd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  77 ;   Dec.  Dig.  {  8a*] 

4.  BAI.BS    (I  .63*)—Validitt—Fbaui>— Ques- 
tion FOB  JUBT. 

Whether  one  signing  an  order  for  goods 
was  induced  by  the  fraud  of  the  seller  to  sign 
an  order  not  embodying  the  prior  parol  agree- 
ment of  the  parties,  so  that  he  could  avoid  the 
order  on  the  ground  of  the  fraud  of  the  seller, 
held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  I  150;   Dec,  Dig.  |  63.*] 

Blodgett,  X,  dissenting. 

EbcceptionB  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Jndge. 

Action  by  J.  Well  &  Co.  against  the  Quid- 


nick  Manufacturing  Company.  There  was  a 
verdict  for  plaintiffs,  and  defendant  brings 
exceptions.  Sustained,  and  cause  remitted 
for  new  trial. 

J.  Jerome  Habn  and  P.  H.  Mulbolland,  for 
plalntlfCS.    Doran  &  Flanagan,  for  defoidant 

JOHNSON,  J.  This  Is  an  action  In  as- 
sumiwit  brought  by  J.  Weil  &  Co.,  of  the  dty 
and  state  of  New  Tork,  against  the  Quidnick 
Manufacturing  Company,  a  corporation  In- 
corporated under  the  laws  of  the  state  of 
Rhode  Island,  to  recover  the  amount  due  on 
a  bill  of  goods  sold  and  delivered  to  the  de- 
fendant on  its  written  order.  The  case  was 
tried  before  a  Justice  of  the  superior  court 
with  a  Jury  on  the  10th  day  of  January,  1911. 
Upon  the  conclusion  of  the  dtfendant's  tes- 
timony, the  trial  justice  directed  the  Jury 
to  return  a  verdict  for  the  plaintiffs  for  the 
full  amount  of  their  claim,  and  a  verdict  was 
returned  for  the  plaintifCs  for  $769.19.  The 
defendant  duly  excepted  to  said  direction 
of  a  verdict  Several  exceptions  were  also 
taken  by  the  defendant  during  the  trial  to 
the  rulings  of  the  court  excluding  testimony 
offered.  Defendant's  bill  of  exceptions  was 
duly  allowed,  and  the  case  is  now  before  this 
court  on  said  bill  of  exceptions. 

Said  exceptions  are  as  follows:  (1)  "To 
the  exclusion  of  answer  of  the  witness  Vll- 
lard  to  qnestlon  47  on  page  11  of  the  rec- 
ord." (2)  "To  the  exclusion  of  answers  of 
the  witness  Hambly  to  questions  19  and  20 
on  page  81,  to  question  21  on  page  32,  and 
to  questions  22  and  23  on  page  34."  (3)  "To 
the  exclusion  of  answers  of  the.  witness  Nick- 
erson  to  questions  6  and  7  on  page  42,  and 
to  questions  8,  9,  and  10  on  page  48."  (^ 
"And  to  the  court's  direction  of  a  verdict 
for  plalntlfte,  as  shown  on  page  44  of  the 
transcript" 

The  plaintiffs,  who  are  engaged  in  the  busi- 
ness of  manufacturing  and  selling  steel  and 
steel  files,  had  as  an  agent  for  selling  their 
said  steel  one  Max  Vlllard.  Said  YiUard 
went  to  defendant's  office  on  May  18,  1909, 
and  saw  the  superintendent,  Alton  L.  B. 
Hambly.    VUlard  (page  4)  testified : 

"Q.  17.  What  did  you  have  with  you  in 
regard  to  sdllng?  A.  I  had  some  little 
samples  which  I  showed  Mr.  Hambly,  and  I 
told  him  about  the  steel  and  everything,  and 
he  was  very  much  Interested,  and  he  told  me 
he  wants  to  give  me  an  order.  Q.  18.  Now, 
tell  us  Just  what  was  said  about  that  order — 
how  It  was  arranged?  A.  Well,  I  told  him 
that  all  over  every  factory  they  use  chisels 
of  octagon.  J9o  I  told  him  for  chisels  we 
use  %  octagon  and  1%  and  VA  square  for 
blacksmiths'  tools,  and  I  make  a  little  paper. 
I  told  liim,  'Mr.  Hambly,  we  generally  send 
out  steel  in  bundles  from  Europe'  I  told 
Mr.  Hambly,  *I  will  ship  you  a  bundle  of  12 
bars,'  which  would  be  a  small  order;  so  Mr. 
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Hambly  salA,  'AH  right,  ^on  can  ship  me 
that*  I  aald  to  Mr.  Hambly,  'Kindly  give 
me  a  written  order,'  and  he  went  up  with 
my  little  paper  to  the  stenographer,  and  told 
the  stenographer.  Just  exactly,  'Give  him  a 
little  order  like  this.'  Q.  19.  Did  he  sign 
that  order  which  he  gave  to  you?  A.  It  was 
handed  later  on  to  me  by  Mr.  Hambly,  and 
signed  by  Mr.  Hambly.  Q.  20.  I  band  you 
this  paper,  and  ask  yon  if  that  is  the  order 
which  yon  took?  A.  Yes;  this  is  the  order 
what  I  took." 

The  order  was  put  in  evidence  as  Plain- 
tiffs' Ehchiblt  A,  and  was  as  follows : 

"Quidnick  Manufacturing  Co.  Supt's  Office. 
A.  It,  R.  Hambly,  Supt.  Quidnick,  R.  I.,  May 
18,  1909.  J.  Well  &  Co.,  Mulhouse,  Alsace — 
Gentlemen:  Please  enter  our  order  for  the 
following  tool  steel : 

Octagon  for  Chisels. 

Square    "    Blacksmith   To<d8. 

U  W  II  M 

"Length  of  bars,  IS  ft  to  18  ft.  long.  48< 
lb.,  f.  0.  b.  Quidnick,  R.  I.  Tours  truly,  Quid- 
nick Mfg.  Co.,  A.  L.  R.  Hambly,  Supt" 

"Q.  24.  Now,  Mr._  Villard,  after  taking 
that  order,  what  did  you  do?  A.  Well,  then 
I  thank  Mr.  Hambly  for  it  and  I  hope  he 
will  be  very  satisfied-  with  the  steel,  and 
everything  like  that  and  tbea  I  went  away 
again.  Q.  25.  Did  yon  send  it  to  your 
boose?  A.  I  sent  It  to  my  house  then.  Q. 
26.  How  long  were  you  with  Mr.  Hambly  in 
all?  A.  Perhaps  half  an  hour,  something 
like  that  Q.  27.  Was  any  copy  of  this 
order,  which  is  marked  Bxhlblt  A,  taken  by 
Mr.  Hambly?.  A.  I  couldn't  say  exactly; 
bnt  when  Mr.  Hambly  banded  me  out  this 
order,  I  asked  Mr.  Hambly  if  he  took  a  copy 
of  this,  80  Mr.  Hambly  went  up  to  the  ste- 
nographer, and  asked'  the  stenographer  if  he 
took  a  .  copy  of  this ;  so  the  stenographer 
said,  'We  have  a  copy  of  this  gentleman's 
writing,  that  little  slip ;  it  is  not  necessary,' 
and  then  Mr.  Hambly  said,  'No,  it  is  not 
necessary.'  Q.  28.  That  was  the  little  slip 
yon  yourself  wrote?  A.  I  wrote  myself.  Q. 
20.  I  will  ask  you  if  that  is  yours,  the  copy 
you  made?    A.  Yes,  sir;  It  Is  my  copy." 

The  paper  was  put  in  evidence  as  plain- 
tiffs' Exhibit  B,  and  was  as  follows : 

"J.  Weil  &  Co.,  Mulhouse  (Alsaee). 

4  Bars     %"  octagon  for  ci'isels. 

4    "      1%"   square     "    Blacks.  Tools. 

^    «•     1%"        **        *•  *•         •* 

404  per  lb.  f.  o.  b. 

Bars  from  15  to  18  ft  long." 

"Q.  80.  This  la  what  you  wrote?  A.  This 
Is  what  I  wrote.  Q.  31.  This  is  in  your 
own  handwriting?  A.  My  own  handwriting." 

He  testified  that  the  steel  was  shipped  to 
the  Quidnick  Manufactorlng  Company,  and 
refused.  Askedf  "Where  Is  it  now,  as  far  as 
you  know?"  he  answered:  "Well,  it  Is  lying 
In  some  warehouse,  I  think.  The  company 
refused  to  accept  it  again.     Q.  The  Weil 


Company  refused  it  also?  A.  Yes.*  He  said 
he  didn't  know  how  much  the  steel  weighed. 
Mr.  Hambly  testified  (page  28) :  "Q.  7. 
What  were  you  doing  when  he  came?  A.  I 
think  I  was  in  my  private  office  when  lie 
came.  Q.  6.  Well,  now^  tell  what  was  said 
by  him  and  by  you.  A.  I  came  out  of  my 
private  officey  and  saw  bim  at  the  door  of  the 
glass  partition  In  oar  main  office,  and  be 
stated  his  business.  Q.  9.  What  did  be 
say?  A.  Said  he  had  a  specially  treated  steel 
he  would  like  to  have  as  try.  Q.  10.  He 
has  testified  he  had  small  samples  of  pieces 
of  steel.  Was  that  so?  A.  I  don't  remember 
of  seeing  any  samples  at  all.  Q.  11.  Well, 
now,  go  on.  A.  I  told  him  we  were  a  small 
cotton  mill,  and  used  very  little  steel,  and 
he  urged  me  very  strongly  to  try  a  sample 
of  it  and  at  last  I  told  him  I  would  take  a 
sample  of  the  smallest  possible  quantity  he 
could  possibly  send,  and  he  asked  for  a 
piece  of  paper  to  write  out  an  order.  We 
gave  him  a  piece  of  paper,  and  he  wrote  out 
in  lead  pencil  the  order  which  you  see  there, 
and  he  asked  to  have  It  typewritten  and 
signed.  He  laid  it  on  the  desk,  and  during 
that  time  I  was  talking  with  another  sales- 
man at  the  door  of  the  glass  partition. 
Previous  to  that  he  came  Inside  and  sat 
dowii  on  an  armchair  and  wrote  that  on  a 
tqble  with  a  lead  pencil.  While  he  was  writing 
it,  I  was  talking  with  another  salesman  at  the 
door.  After  he  signed  it  he  laid  it  on  the 
desk.  Q.  12.  What  did  you  mean  by  say- 
ing tliat  he  signed  it?  A.  After  he  wrote 
ont  the  lead  pencil  order,  he  laid  it.  on  the 
desk,  and  the  clerk  tooX  it '  and  went  to  the 
typewriter,  and  wrote  It  Q.  IS.  How  did  the 
paper  come  to  the  typewriter?  A.  He  saw 
it  lying  on  the  desk  there^  and  took  It  up  and 
went  to  the  typewriter.  Q.  14.  What  if 
anything,  did  Villard  say  about  an  order  be- 
fore he  wrote  It;  I  mean  a  written  order? 
A.  Said  he  would  like  to  have  a  written 
order,  signed  by  me.  Q.  15.  After  he  had 
written  the  pencil  one,  what  occasion  was 
there  for  having  It  typewritten?  Who  spoke 
about  having  It  typewritten?  A.  I  don't 
think  any  one  did.  It  was  laying  on  the 
desk,  and  the  clerk  got  right  up  and  took 
It  He  understood  he  was  to  typewrite  it 
Q.  16.  Then  what  happened?  A.  After  the 
clerk  had  written  it  on  the  typewriter,  he 
laid  It  on  the  desk.  We  have  a  large  square 
desk  In  the  center  of  the  office,  and  the  clerk 
sat  at  one  side  of  the  desk;  on  the  other 
side  was  a  chair.  After  he  wrote  it  on  the 
typewriter,  he  laid  It  on  the  opposite  side 
of  the  desk,  where  the  vacant  chair  was. 
I  stepped  back  from  talking  with  the  other 
salesman,  took  my  pen,  and  signed  It  While 
I  was  signing  It,  he  began  to  talk  about  his 
native  country,  Switzerland,  what  a  beantif ul 
country  It  was,  and  when  I  signed  it  I  went 
back  talking  to  the  salesman,  and  he  passed 
out  of  the  office.  Q.  17.  Who  came  first 
this  other  salesman  or  Villard?  A.  I  think 
they  reached  there  about  the  same  time.    Q. 
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18.     How  loilg  ata  yon  talk  with  Vfllara? 
A.  I  shouldn't  think  oTer  15  mlnntes." 

l^age  35:  "Q.  24.  Whose  proposal  was  It 
first  that  a  written  order  should  be  made  ?  A. 
Mr.  Vlllard's.  Q.  25.  When  was  the  next  that 
you  heard  anything  about  this  steel  or  this 
order?  A.  June  16th,  four  or  five  weeks 
afterward.  Q.  26.  And  what  did  you  heir 
then?  A.  I  received  a  letter  from  them,  con- 
taining invoice  and  bill  of  lading  for  the 
shipment  of  the  steel.  Q.  27.  What  reply 
did  you  make,  or  what  did  you  do?  A.  I 
wrote  them  immediately  the  same  day,  June 
16th.  that  I  was  returning  Invoice  and  bill 
of  lading  inclosed,  and  should  not  accept 
shipment  of  steel.  Q.  28.  Did  you  give  the 
reason?  A.  Yes;  I  said  It  was  a  quantity 
that  would  take  us  a  good  many  years  to  use. 
Q.  29.  Look  at  that  letter,  and  tell  what 
reason  you  gave  for  not  accepting?  (Hands 
letter  to  witness.)  A.  that  is  the  letter  I 
wrote.  Q.  30.  What  is  that?  A.  that  is 
the  letter  I  wrot^  Q.  31.  What  reason  did 
you  give  for  not  accepting  it?  A.  Because 
the  quantity  was  so  large.  I  ordered  a 
sample  order.  I  didn't  order  any  such  large 
size  shipment  as  that  Q.  32.  That  you  say 
you  sent  the  day  yon  received  their  bill? 
A.  June  16th.  Q.  88.  What  became  of  the 
steel  afterward?  A.  It  arrived  at  our  freight 
station  two  days  afterward,  I  think,  and  was 
returned  Immediately — ^wasn't  taken  from 
the  car.-  G.  Q.  34.  I  will  hand  you  this  let- 
ter, dated  June  17th,  and  ask  you  if  that 
was  received  by  the  Quldnick  Manufactur* 
Ing  Company?  A.  Yes;  it  was.  Mr.  Habn: 
Now,  as  much  of  it  as  is  material,  as  we 
have  agreed  upon,  I  will  read  to  the  Jury. 
'Quldnick  Manufacturing  Company,  Quid- 
nick,  R,  I.,  June  17th,  1909.  From  the  Uni- 
versal Forwarding  Company — Gentlemen :  In 
answer  to  your  letter  of  the  16th  Inst.,  we 
beg  to  say  we  can't  take  the  steel  back. 
Your  order  has  been  executed  exactly  as  per 
your  written  contract.  We  return  Inclosed 
Mil  of  lading  and  invoice.'  C.  Q.  35.  Mr. 
Hambly,  I  don't  know  whether  It  has  been 
asked  of  you,  but  I  want  it  to  go  on  the 
record  at  any  rate.  You  can  read  and  write? 
A.  I  can." 

Mr.  Hambly  (page  40)  said  he  did  not  re- 
member Vlllard's  saying  the  Well  Company 
would  not  ship  an  order  for  less  than  12 
bars;  that  nothing  'vjas  said  by  ViUard  as 
to  what  a  sample  consisted  of,  or  how  big 
or  long  it  was;  that  Vlllard  did  not  say 
anything  about  what  the  sise  of  the  sample 
would  be;  that  nothing  was  said  at  the 
Interview  between  Vlllard  and  himself  about 
the  price  of  the  steel. 

Outsld.e  of  Vlllard's  getting  the  order  and 
the  refusal  of  the  steel  by  the  defendant,  the 
evidence  of  Vlllard  and  Hambly  Is  contra- 
dictory. Hambly  says  that  he  told  Vlllard 
be  would  take  a  sample  of  the  smallest  pos- 
■ible  quantity  he  could  send.  Vlllard  denies 
•aytbing  being  said  about  a  sample^  He 
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says  he  told  Hambly  that  12  bars  was  the 
smallest  amount  his  company  would  ship. 
He  said  nothing  as  to  the  weight  of  such  a 
shipment,  and  says  he  did  not  know  what  the 
weight  would  be,  or  what  it  would  come  to 
at  49  cents  a  pound.  After  Hambly  said  he 
would  give  the  order,  Vlllard  wrote  out  the 
slip,  the  order  was  typewritten,  the  word 
"Quldnick"  was  added  after  the  letters 
"f.  o.  b.,"  and  Hambly  signed,  without  read- 
ing either  the  slip  or  the  typewritten  order. 
Vlllard  took  the  order,  and  Hambly  renewed 
his  talk  with  the  other  salesman.  Outside 
of  his  depending  on  the  order  being  for  a 
sample,  there  appears  to  have  been  no  rea- 
son, other  than  his  preoccupation,  for  bis  not 
reading  the  paper,  though  he  says  Vlllard  at 
that  point  began  talking  about  Switzerland 
and  extolling  its  beauties. 

[1]  The  general  rule  of  law  is  that  a  par- 
son Is  bound  by  an  agreement  to  which  he 
has  assented,  where  his  assent  Is  uninfiu^iced 
by  fraud,  violence,  undue  Influence,  or  the 
like,  and  he  will  not  be  permitted  to  say  <that 
he  did  not  Intend  to  agree  to  its  terms.  As 
a  written  contract  is  the  highest  evidence 
of  the  terms  of  an  agreement  between  the 
parties  to  It,  it  is  the  duty  of  every  contract- 
ing party  to  learn  and  know  its  contents  be- 
fore he  signs  and  delivers  It.  9  Cyc.  888. 
"Of  course,  if  the  other  party  induces  the 
signer  to  sign  the  paper  without  reading  it, 
and  to  rely  on  his  statement  of  the  contents, 
this  may  give  the  signer  a  right,  if  the 
statement  was  fraudulent,  to  avoid  the  con- 
tract as  against  him  on  the  ground  of  fraud." 
9  Cyc.  890.  In  Trambly  v.  Ricard,  130  Mass. 
259,  261,  the  court  said:  "But,  beyond  this 
[the  fact  of  plaintiff's  illiteracy],  the  evidence 
offered  by  the  plaintiff,  which  the  Jury  might 
have  fully  believed,  tended  to  show  that  the 
written  contract  was  produced  by  the  defend- 
ants Inunedlately  after  an  oral  contract  for 
the  unconditional  sale  and  delivery  of  the' 
furniture  was  completed.  The  jury  may  well 
have  found  that  the  production  of  the  writ- 
ing at  that  time  was  in  itself  an  affirmation 
on  the  part  of  the  defendants  that  its 
terms  did  not  differ  from  the  terms  of  the 
sale  agreed  on.  Fraud  may  be  proved  from 
the  acts  and  conduct  of  a  party  quite  as  ^• 
fectlvely  as  from  his  declarations.  *  *  • 
And  any  act  falsely  intended  to  induce  a 
party  to  believe  in  the  existence  of  some  oth- 
er material  fact,  and  having  the  effect  of 
producing  such  belief  to  his  injury,  is  fraud." 
The  agreement  was  for  absolute  purchase 
of  furniture  and  the  paper  a  clingfast.  See, 
also,  Freedley  v.  French,  154  Mass.  339,  28 
N.  E.  272 ;  Peaslee  v.  Peaslee,  147  Mass.  171, 
180,  17  N.  B.  506;  O'Donnell  v.  Clinton, 
146  Mass.  461,  14  N.  B.  747 ;  Smith  v.  Holy- 
oke,  112  Mass.  577 ;  Bliss  v.  N.  Y.,  etc.,  HaU- 
road,  160  Mass.  447,  36  N.  B.  65,  89  Am. 
SL  Rep.  504;  Burlington,  etc.,  Co.  v,  Evans, 
etc.,  Cb.,  100  Iowa,  469,  69  N.  W.  558 ;  Wright 
V.  McPike^  70  Mo.  176 ;   Glrard  t.  St  Louis, 
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etc.,  Co.,  123  Mo.  358,  27  S.  W.  648,  25  L.  B. 
A.  614,  45  Am.  St  Bep.  556;  Cummlngs  t. 
Bobs,  90  Cal.  68,  27  Pac.  62;  Wood  v.  Oln- 
cinnaU  Co.,  96  Ga.  120,  22  8.  E.  900. 

[2]  There  1b  ample  authority  that  as  be- 
tween the  parties  to  a  written  contract, 
where  one  party  Is  Induced  by  the  false  state- 
ments of  the  other  to  sign  the  same,  he  Is 
not  bound  thereby,  and  may  defend  against 
the  contract  on  the  ground  of  fraud,  even 
though  he  was  negligent  in  signing  without 
reading  It  In  Llnlngton  v.  Strong,  107  111. 
295,  302,  the  court  say :  "The  doctrine  Is  well 
settled  that,  as  a  rule,  a  party  guilty  of 
fraudulent  conduct  shall  not  be  allowed  to 
say  'Negligence"  as  gainst  his  own  deliber- 
ate fraud.  Even  where  parties  are  dealing 
at  arm's  l^igth,  if  one  of  them  makes  to  the 
other  a  positive  statement,  upon  which  the 
other  acts  (with  the  knowledge  of  the  party 
making  such  statement)  in  confidence  of  its 
truth,  and  such  statement  is  known  to  be 
faUe  by  the  party  making  it,  such  conduct 
Is  fraudulent,  and  from  it  the  party  guilty 
of  fraud  can  take  no  benefit"  And  (page 
803):  "He  cannot  escape  the  legal  conse- 
quences of  his  fraudulent  conduct  by  saying 
the  fraud  might  have  been  dlscoyered,  had 
the  party  whom  he  deceived  exercised  rea- 
sonable diligence  and  care."  See,  also.  Wood- 
bridge  v.  De  Witt.  51  Neb.  98,  70  N.  W.  506 ; 
Eggleston  v.  Advance,  eta,  Co.,  96  Minn.  241, 
246,  104  N.  W.  891;  Houston,  etc.,  Co.  v. 
Bums  (Tex.  ClT.  App.)  63  S.  W.  1035 ;  Alex- 
ander V.  Brogley,  62  N.  J.  Iaw,  584,  41  ^tl. 
691;  McBride  v.  Macon,  eta,  Co.,  102  Ga. 
422,  30  S.  B.  999;  Cullmans  v.  Lindsay,  114 
Pa.  167,  6  Atl.  332 ;  Sidney,  eta,  Co.  v.  War^ 
saw,  130  Pa.  76,  18  Atl.  604 ;  American,  etc., 
Co.  v.  Beeves,  127  Fed.  808,  62  O.  C'A.  488; 
Albany  City  Sav.  Inst  v.  Burdldc,  87  N. 
Y.  40. 

[3, 4]  The  dealings  as  to  the  order  were  en- 
tirely through  Vlllard  and  Hambly,  represent- 
ing the  parties.  If  Hambly's  story  is  cor- 
rect, the  situation  was  that  ViUard  wrote  an 
order  for  what  Hambly  had  not  agreed  to 
buy,  on  the  chance  of  its  not  being  read. 
Misrepresentation  by  conduct  is  as  danger^ 
ous  as  by  words.  When  he  undertook  to 
write  the  order,  he  was  bound  to  write  it 
according  to  the  agreement,  and  if  did  not 
embody  the  agreement,  and  was  signed  by  in- 
advertence or  negligence,  that  would  not  pre- 
clude the  defendant  from  avoiding  It  on  the 
ground  of  fraud,  by  Vlllard,  in  the  procure- 
ment of  Hambly's  signature  to  It  Upon  this 
point  the  testimony  of  Vlllard  and  Hambly 
is  flatly  contradictory.  We  think  that  on 
the  evidence  the  case  should  have  gone  to 
the  Jury. 

The  defendant  takes  nothing  by  its  first 
second,  and  third  exceptions.  The  defend- 
ant's fourth  exertion  to  the  court's  direc- 
tion of  a  verdict  for  the  plaintiffs  is  sustain- 


ed, and  the  case  is  remitted  to  the  superior 
court  for  a  new  trial. 

BLODGBTT,  J.,  dissents. 


(T9  N.  J.  B.  167) 

LYON  V.  BIBD. 

(Prerogative  Court  of  New  Jersey.     Jnne  23, 
1911.) 

1.  EXECUTOBS  AND  Administbatoks  (J  495*)— 

Commissions— Amount  to  bx  Allowed. 
Though  executors  who  are  also  trustees 
under  a  will  are  entitled  to  commissions  on  the 
corpus  of  the  estate  in  each  capacity,  yet,  where 
they  settled  their  accounts  as  executors  in  11' 
months  after  their  assumption  of  the  adminis- 
tration of  the  estate,  amounting  to  $81,629.48, 
and  of  this  amount  $72,417.62  was  the  amount 
of  the  inventory  and  appraisement,  of  which 
they  became  possessed  on  proving  the  will  and 
qualifying  as  executors  and  trustees,  and  the 
difterence,  $9,211.86,  came  from  the  payment  of 
installments  on  lands  of  the  testator  contracted 
to  be  sold,  they  having  collected  income  amount- 
ing to  $6,955.60,  and  showed  disbursements  of 
all  of  that  sum,  except  $285.66,  among  which 
disbursements  were  al>out  $2,500  of  income,  di- 
vided between  the  life  tenants,  and  $347.78  as 
commissions,  being  5  per  cent,  on  the  income, 
it  was  improper  to  allow  as  executors'  commis- 
sions 5  per  cent,  on  the  principal;  a  proper  al- 
lowance being  1  per  cent,  on  the  amount  of  the 
inventoryj  and  2  per  cent,  or  2^  per  cent  on 
the  principal  by  which  the  inventory  was  aug- 
mented. 

[E>].  Note.— For  other  cases,  see  Ezecntors 
and  Administrators,  Dec.  Dig.  (  495.*] 

2.  Tkusts  (S  316*)— Tbubtees— Commissions. 

Where  executors,  who  were  also  trustees, 
settled  their  accounts  in  11  months  and  were 
allowed  5  per  cent,  commissions  on  the  principal 
of  the  estate,  which  was  excessive,  a  further 
allowance  to  the  surviving  trustee  of  another 
5  per  cent,  on  $15,798.39  of  principal,  which 
was  not  in  the  inventory  or  account  of  the  ex- 
ecutors, was  improper. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  445-459 ;   Dea  Dig.  |  316.*] 

3.  Tbcsts  (§  316*)— Tetjstbes— Commissions. 

An  allowance  of  commissions  on  the  prin- 
cipal or  income  of  a  trust  estate  must  be  made 
directly  by  the  orphans'  court  to  the  trustee, 
and  out  of  this  the  trustee  is  bound  to  conrpen- 
sate  agents,  attorneys,  or  others  who  have  per- 
formed her  duties ;  the  court  being  unauthor- 
ized to  make  an  allowance  direct  to  such  agents, 
attorneys,  etc.,  for  performing  dnties  devolving 
on  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  S§  445-459;    Dea  Dig.  {  316.*] 

Appeal  from  Orptians'  Court  Hunterdon 
CJounty. 

Judicial  settlement  of  the  accounts  of  Ad- 
aline  E.  Bird,  as  surviving  executrix  of  tbe 
estate  of  Theodore  S.  Bird,  deceased,  to 
which  Adelaide  Lyon  filed  exceptions.  From 
a  decree  overniUng  the  exceptions  in  part, 
objector  appeals.    Modified  and  affirmed. 

Bichard  S.  Kuhl  and  A.  Wheeler  Palmer, 
for  appellant    A.  C.  Hulslzer,  for  respondent 

WALKEB,  Vice  Ordinary.  On  May  16, 
1910,  Mrs.  Adallne  E.  Bird,  surviving  trustee 
of  Theodore  S.  Bird,  deceased,  filed  a  princi- 
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pal  and  Income  account  extending  from  June, 

1906,  to  April,  1910.  To  tblB  account  Adelaide 
L^on,  one  of  tbe  beneficiaries  of  the  estate,  fil- 
ed 18  ^ceptlons,  which  were  dealt  with  by  tbe 
Hunterdon  county  orphans'  court,  and  excep- 
tions 1, 2, 3, 4, 5, 6,  7,  9, 10, 12, 13,  and  15  were 
dismissed ;  16, 17,  and  18  were  stricken  out  as 
repetltlonal  ot  8,  9,  and  10;  8  was  sustained 
in  part  9nd  dismissed  In  part;  11  was  sus- 
tained to  the  extent  of  allowing  6  v^r  cent 
commissions  to  M.  E.  Dllts  for  collecting 
rents,  and  5  per  cent,  commissions  to  A.  C. 
Hulslser  for  collecting  Interest  on  mortgages, 
both  as  being  commissions  allowed  by  law  to 
the  trustee  for  collecting  and  disbursing  the 
income  of  tbe  estate,  and  was  further  sus- 
tained as  to  Items  improperly  charged  to  the 
estate,  being  for  services  and  expenses  of  Mr. 
Hulslzer,  amounting  to  $468.60. 

The  respondent,  Mrs.  Bird,  trustee,  in  her 
answer  asks  that  this  finding  against  her  be 
reversed.  Gonns^  for  the  appellant  claim 
that  the  answer  does  not  formally  present 
that  IsBoe,  and  that  the  question  of  disallow- 
ing the  $458.00  item  is  not  properly  present- 
ed and  cannot  be  adjudicated.  Assuming 
tliat  it  is  in  shape  for  consideration,  I  will 
dlqiose  of  It  by  holding  that  the  orphans' 
court  was  right  in  allowing  the  exception  to 
that  extent  and  In  disallowing  the  executrix 
a  credit  for  the  sum  mentioned,  and  that  part 
of  the  decree  will  be  affirmed. 

Only  exceptions  11  and  12  are  Involved  In 
this  appeaL  Originally  there  were  three  ex- 
ecutors, one  being  Mrs.  Bird.  The  other  two 
died,  one  May  8,  1907,  the  other  August  31, 

1907.  The  surviving  trustee,  Mrs.  Bird,  has 
done  practically  nothing  with  reference  to 
the  administration  of  the  estate;  almost  ev- 
erything having  been  done  for  her. 

On  May  15|  1906,  the  three  executors  nam- 
ed In  the  will  filed  their  account,  showing  the 
corpus  of  the  estate  which  had  come  to  their 
hands  to  be  $81,629.48.  On  this  amount  the 
orphans'  court  allowed  them  a  commission  of 
5  per  cent,  amounting  to  $4,275,  thus  reduc- 
ing tbe  principal  to  $69,691.93.  Under  tbe 
will  of  the  testator,  certain  specific  legacies 
were  bequeathed  to  the  widow  and  to  the  rel- 
atives of  the  deceased,  of  the  value  of  $131.01, 
and  also  pecuniary  legacies  amounting  to 
$5,000;  and  all  the  remainder  of  the  estate, 
real  and  personal,  was  devised  and  bequeath- 
ed to  tbe  executors,  in  trust,  to  collect  the 
interest  on  securities  and  the  rents  from 
real  estate,  and  to  divide  the  net  annual  in- 
come into  two  parts,  one  to  go  to  the  testa- 
tor's widow,  and  the  other  to  his  daughter, 
daring  their  Joint  lives,  and  on  the  death  of 
each  to  divide  the  one-half  among  tbe  chil- 
dren of  the  deceased  life  tenant,  but  not  un- 
til tbe  youngest  child  should  attain  the  age 
of  30  years.  The  trust  will  undoubtedly  last 
for  many  years  to  come,  and  if  Mrs.  Bird, 
tbe  surviving  trustee,  should  die  in  the  life- 
time of  the  daughter,  a  trustee,  one  or  more. 
In  succession  to  her,  will  have  to  be  appoint- 
ed and  paid  commissions  on  the  princix>al  of 


the  estate,  and  so,  too,  If,  at  the  mother's 
death  after  the  daughter's  decease,  any  of 
the  remaindermen  should  be  under  30  years 
of  age. 

(1]  The  executors  settled  their  account  In 
11  months  after  their  assumption  of  the  ad- 
ministration of  the  estate.  Of  the  $81,629.48 
upon  which  the  allowance  was  made,  $72,417.- 
62  was  the  amount  of  the  Inventory  and  ap- 
praisement, and  of  which  they  became  pos- 
sessed upon  proving  the  will  and  qualifying 
as  executors  and  trustees,  and  the  difference, 
$9,211.86,  came  from  the  payment  of  Install- 
ments on  lands  of  the  testator  contracted  to 
be  sold. 

True  it  is  that  those  occupying  tbe  dual 
capacity  of  executors  and  trustees  under  a 
will  are  entitled  to  commissions  on  the  cor- 
pus of  the  estate  in  each  capacity  (Pitney  v. 
Everson,  42  N.  J.  Eq.  361,  7  AO.  860);  yet,  as 
sections  128,  129^  of  the  orphans'  court  act 
(P.  li.  1898,  p.  762)  provide  that  the  aUow- 
ance  of  commissions  to  executors,  adminis- 
trators, guardians  or  trustees  shall  be  made 
with  reference  to  their  actual  pains,  trouble, 
and  risk  in  settling  an  estate,  rather  than 
in  respect  to  the  quantum  of  the  estate,  and 
that  such  commissions  on  any  estate  where 
the  receipts  exceed  the  sum  of  $50,000  shall 
be  determined  by  the  orphans'  court  on  the 
final  settleipent  of  their  accounts,  according 
to  the  actual  services  rendered,  not  to  exceed 
5  per  centum  on  all  sums  which  come  into 
their  bands,  ft  seems  to  me  that  the  allow- 
ance of  the  full  5  per  cent  commissions  to 
these  executors  by  the  Hunterdcm  county  or- 
phans' court  was  excessive  and  unwarranted. 
The  account  was  tbe  final  account  of  the  ex- 
ecutors, and  at  that  time  it  was  proper  for 
tbe  orphans'  court  to  make  them  an  allow- 
ance of  commissions  on  the  principal,  but 
something  like  1  per  cent,  on  the  amount  of 
the  inveittory,  and  possibly  2  or  2%  pet  cent, 
on  the  principal  which  augmented  the  amount 
of  the  inventory,  would  have  been  a  fairly 
reasonable  allowance,  in  view  of  the  fact 
that  tbe  executors  closed  their  account  with- 
in a  year,  and  then  transferred  the  securi 
ties  to  themselves  as  trustees;  in  fact,  they 
got  them  as  trustees  under  the  will,  but  were 
obliged  to  convert  enough  as  executors  to  sat- 
isfy the  legacies,  which  were  practically  in- 
considerable. 

If  trustees  administer  an  estate  for  a 
qnarter  of  a  century,  investing  and  reinvest- 
ing, perhaps  over  and  over  again,  the  securi- 
ties of  the  estate,  and  in  the  end  are  entitled 
to  no  more  than  5  per  cent,  upon  what  theo- 
ry can  the  maximum  allowance  to  these  ex- 
ecutors, whose  duties  with  reference  to  the 
corpus  of  the  estate  were  more  or  less  i>er- 
functory,  be  possibly  Justified? 

This  court  held,  in  Re  Hlbbler's  Estate, 
78  Atl.  188,  that  where  one  was  named  ex- 
ecutor and  trustee,  and  bis  duties  as  execu- 
tor were  inconsiderable  compared  with  his 
duties  as  trustee,  in  determining  his  compen- 
sation, the  principal  fund  should  be  deemed 
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as  having  passed  to  him  at  once  aa  trnstee, 
and  an  allowance  on  the  corpus  should  be 
held  to  hfLTB  been  an  allowance  to  him  as 
trustee,  though  the  accounts  were  filed  as 
executor.  In  that  case  the  trnstee  had  filed 
several  accounts  as  "executor,"  and  had  been 
allowed  3  per  cent,  commissions  on  the  corpus 
of  a  very  large  estate,  besides  S  per  cent  on 
the  Income.  After  managing  the  estate  for 
22  years,  be  resigned  and  asked  to  be  reliev- 
ed from  the  trust,  and  applied  for  an  allow- 
ance of  2  per  cent  on  the  corpus  as  trustee. 
Afl  the  trust  had  probably  11  years  to  run  as 
to  one  portion  and  16  years  as  to  another, 
the  applicant  was  denied  further  commis- 
sions on  the  corpus,  so  that  the  court  would 
be  In  a  position  thereafter  to. allow  commis- 
sions to  the  new  trustee  on  the  corpus  of  the 
estate,  not  exceeding  2  per  ceut,  making  in 
the  end  6  per  cent,  if  so  much  should  be 
earned. 

The  executors  in  their  account  in  this  case 
charged  themselves  with  Income  collected,  $6,- 
955.60,  and  showed  disbursements  of  all  that 
sum,  except  $285.66,  among  which  disburse- 
ments were  about  $3,500  of  income,  divided 
between  the  life  tenants  (which  in  reality  was 
executing  their  office  of  trustees),  and  $347.78 
of  commissions,  being  5  per  cent  commis- 
sions on  the  income,  This  was  in  April,  1906, 
and  here  ended  the  executors'  duties  as  such, 
and  the  corpus  of  the  estate  passed  to  them 
as  trustees,  and  that,  too,  by  devise  and  be- 
quest in  that  behalf  in  the  will  contained,  as 
already  stated.  This  case  is  just  like  that 
in  Re  Hibbler's  estate,  supra.  The  duties  of 
the  executors  were  Inconsiderable,  and  the 
principal  fund,  at  least  that  remaining  at  the 
foot  of  their  account,  namely,  $69,691.93, 
should  be  deemed  as  having  passed  to  them 
as  trustees  in  the  first  instance,  and  the  al- 
lowance on  the  corpus  In  excess  of  the 
.  amounts  above  suggested,  namely  1  per  cent 
on  $72,417.62  and  2%  per  cent  on  $9,2U.86, 
should  be  held  to  be  an  allowance  to  them  as 
trustees,  though  the  account  was  filed  as  ex- 
ecutors. 

In  Re  Account  of  New  Jersey  Title  Guar- 
antee &  Trust  Co.,  N.  J.  Law  Journal,  voL 
32,  p.  137,  the  Morris  county  orphans'  court 
dealt  with  the  allowance  of  commissions  up- 
on an  estate  which  had  been  administered  by 
a  trustee  for  little  over  6V4  years.  On  the 
Income  5  per  cent  was  allowed,  although  the 
estate  was  a  large  one.  As  to  commissions 
on  the  principal  of  the  trust  fund,  the  court 
allowed  1  per  cent  considering  the  character 
of  the  services  and  risk  incurred  by  the  trus- 
tees up  to  the  time  of  the  accounting,  and 
remarked,  at  page  141  (quoting  from  Con- 
over  V.  Kills,  49  N.  J.  Eq.  649,  25  Ati.  701) 
that, "where  the  final  distribution  of  an  es- 
tate by  an  executor' is,  by  will,  deferred  for 
a  considerable  time  after  the  settlement  of 
his  account,  he  will  not  in  the  allowance  of 
commissions  upon  that  accounting  be  paid  for 
that  distribution,  or  be  paid  commissions  at 
the  highest  rate  permitted  by  the  statute 


The  court  will  reserve  n.  portion  of  that 
which  It  may  allow  for  his  final  compensa- 
tion, when  he  shall  have  completely  perform- 
ed his  duty."  This  decision  of  the  Morris 
county  orphans'  court  was  sustained  by  the 
ordinary  in  this  court  on  December  20,  1008, 
without  any  opinion  being  filed.  An  appeal 
was  taken,  and  the  Court  of  Errors  held  that 
under  the  circumstances  the  award. of  5  per 
cent  commissions  upon  the  income  should  be 
sustained,  although  It  declared  it  was  not  to 
be  understood  as  holding  that  even  in  that 
case,  so  large  an  allowance  wontd  be  proper 
In  the  future.  And  on  the  question  of  the 
allowance  of  the  commissions  on  the  corpus 
the  court  thought  that  as  the  trustee  had  ad- 
ministered the  trust  for  so  short  a  time  (it 
was  6%  years),  and  had  so  little  to  do  with 
making  or  changing  investmenta,  that  no 
commissions  on  the  corpus  ought  to  have 
been  allowed,  and  the  decree  was  reversed, 
and  the  record  remitted,  that  a  decree  might 
be  entered  disallowing  the  commissions  on 
the  corpus.  In  re  New  Jersey  Title  Guar- 
antee &  Tmst  Co.,  76  N.  J.  Eq.  293,  75  Atl. 
232. 

[2]  As  the  Court  of  Errors  and  Appeals  de- 
cided, in  Re  New  Jersey  Title,  Guarantee  & 
Trust  Co.,  supra,  that  no  allowance  of  com- 
missions  on  the  corpus  should  then  be  made, 
not  even  1  per  cent  to  a  trustee  who  had 
managed  an  estate  for  9'^  years,  when  the 
trust  had  still  a  long  time  to  run,  and  the 
trustee  had  had  little  to  do  with  making  or 
changing  investments,  how  can  there  be  any 
Justification  for  the  payment  of  6  per  cent 
commissions  to  the  trustees  in  this  case,  al- 
though in  their  capacity  as  "executors,"  whea 
only  11  months  after  they  assumed  their  du- 
ties they  simply  charged  themselves  as  trus- 
tees with  the  securities  whichr  had  oome  to 
their  hands?  However,  there  is  no  excep- 
tion here  involving  the  allowance  of  5  per 
cent  on  principal,  made  to  the  executors  in 
1906,  but  that  allowance  is  animadverted 
upon  for  the  reason  that  In  the  twelfth  ex- 
ception, which  is  involved  in  this  apiieal,  ob- 
jection is  made  to  the  allowance  of  another 
6  per  cent,  to  the  surviving  trustee,  Mrs.  Bird, 
upon  $15,798.39  of  principal  collected,  which 
was  not  in  the  inventory  or  account  of  the  ex- 
ecutors ;  the  allowance  amounting  to  $789.91. 
The  exception  to  this  item  will  be  sustained, 
and  the  credit  of  these  commissions  to  the 
trustee  will  be  disallowed  in  toto.  She  has 
already  received  one-third  at  $4^275,  being  the 
amount  of  commissions  allowed  the  executors 
on  the  settlement  of  their  account  This 
makes  an  allowance  of  $1,425,  or  1.66%  per 
ceut.  to  her,  and  she  has  done  practically 
nothing  with  reference  to  the  estate;  every- 
thing being  attended  to  for  her  by  her  attor- 
ney and  agent  She  will  be  required  to  man- 
age this  estate  for  many  years  to  come,  before 
she  may  be  considered  as  having  earned  any 
further  commission  on  the  corpus.  This  die* 
poses  of  the  twelfth  exception. 

£3]  Aa  to  the  eleventh  exception,  the  5  per 
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cent  commlselonB  allowed  to  Mrs.  DUts  for 
collecting  rents,  she  being  the  widow  of  one 
of  the  deceased  trustees,  and  the  similar  al- 
lowance to  Mr.  Hnlsizer,  attorney  for  the  es- 
tate, for  collecting  interest  on  mortgages, 
will  be  sustained;  that  Is,  the  decree  of  the 
oipbans'  court  allowing  those  charges  in  lieu 
of  an  allowance  of  6  per  cent  to  the  trustee 
for  coUectlsg  and  disbursing  so  mnch  of  the 
Income  of  the  estate  will  be  sustained.  The 
disallowance  of  the  $458.60  paid  to  Mr.  Hnl- 
sizer has  already  been  sustained:  The  rule 
regulating  the  allowance  of  commissions,  I 
take  it,  is  that  such  allowance  on  the  principal 
or  Income  of  an  estate  must  be  made  directly 
hy  the  orphans'  court  to  the  executor  or  trus- 
tee, who  out  of  such  allowance  must  compen- 
sate agents,  whether  attorneys  or  others,  for 
performing  the  representatives'  duties.  In 
addition  there  is  to  be  allowed  any  expenses 
actually — that  la  to  say,  legitimately — ^incur- 
red In  the  management  of  the  estate  and  in 
making  collections;  and  obviously  such  ex- 
penses are  those  only  which  are  necessarily 
incurred,  and  a  claim  for  their  allowance 
should  be  scrutinized  by  the  court  The  al- 
lowance of  commissions  on  principal  and  on 
the  ccdlectlon  and  disbursement  of  income 
must  be  made  with  reference  to  the  actual 
pains,  trouble,  and  risk  of  those  admlnlster- 
iog  the  estate ;  and  commissions  on  the  prin- 
cipal, where  the  estate,  as  in  this  case,  ex- 
ceeds $50,000,  must  be  determined  with  refer- 
ence to  the  actual  services  rendered,  and  the 
maximum  rate  should  be  allowed  only  when 
clearly  earned,  never  for  the  mere  asking. 

(a  K.  J.  u  SN) 

KANB  v.  TITUS. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

June  22,  1911.) 

1.  I/icENSBS  (I  7*)— VALiDmr— Tax  fob  Rev- 
KirnE. 

P.  L.  p.  615,  I  4,  imposing  license  fees  for 
the  registration  of  automobiles,  in  excess  of  the 
cost  of  registration,  is  a  revenue  measure,  and 
as  such  is  valid. 

[Ed.    Note.— For   other   eases,    see    Ucenses, 
Cent  Dig.  if  7-16;  Dec.  Dig.  t  7.»] 

2.  COKKKBCE  (8  63*)— INTEBSTATB  CdOOBOB— 
AUTOMOBIIXS— REaULATION. 

The  provisions  of  P.  L.  1908,  p.  615,  i  4, 
which  fixes  an  annual  fee  of  $3  for  registering 
an  antomoblle  of  less  than  30  horse  power  and 
a  fee  of  $5  for  each  automobile  of  30  horse  pow- 
er and  more,  and  which  fixes  a  fee  of  SI  for  a 
license  for  the  driver  of  the  first,  and  $2  for  a 
Hcense  for  the  driver  of  the  second  class  of 
antomobiles,  imposed  as  a  charge  for  the  nse 
of  highways  and  to  raise  revenue  to  defray 
their  cost  and  repair,  is  without  discrimination 
a^inst  nonresidents,  and,  while  applying  to  per- 
sons engaged  in  Interstate  commerce,  is  not  un- 
constitutional, as  contravening  the  conmierce 
provision  of  the  federal  Constitution. 

(lid.  Note.— For  other  rases,  see  Commerce, 
Dec.  Dig.  I  63.*] 

8.   lilCElTSES  (f  7*)— IdCERBB  FXXS  AND  TAXES 

— Amocnt. 

The  charging  of  an  annual  sum  for  the  nse 
of  its  highways  by  automobiles,  under  P.  L. 


lOOS,  p.  61S,  i  4,  instead  of  a  mileage  fee,  is  a 
matter  clearly  within  the  discretion  of  the  state, 
and  DO  constitntional  objection  lies  in  the  way 
of  a  legislative  body  prescribing  any  mode  of 
measnrement  to  determine  the  amount  it  will 
charpre  for  a  privilege  it  bestows. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  §  7.*] 

4.  liicBWSEs  (J  7*)— CoNsnTUTioNALiTT— Tax- 
ation According  to  Value. 

P.  L,.  1908,  p.  615,  §  4.  which  fixes  ah  an- 
nual fee  of  $3  for  registering  an  aotomobile  of 
less  than  30  horse  power,  and  a  fee  of  $5  for 
each  automobile  of  30  horse  power  and  more, 
is  not  unconstitutional,  as  a  property  tax  im- 
posed without  regard  to  the  value  of  the  prop- 
erty on  which  it  is  made,  but  is  a  license  tax, 
since  the  character  of  the  tax  is  not  determinea 
by  the  mode  adopted  in  fixing  its  amount. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15;  Dec.  Dig.  {  7.*] 

Error  to  Supreme  Court. 

Frank  J.  Kane  was  convicted  of  a  violation 
of  the  automobile  law  of  1908,  and  his  con- 
viction was  affirmed  by  the  Supreme  Court, 
and  from  the  original  conviction  and  its  af- 
firmance he  brings  writ  of  error.    Affirmed. 

John  W. .  Harding  and  Cbarleff  T.  Terry 
(John  W.  Griggs,  on  the  brief),  for  plaintiff 
in  error.     Edmund  Wilson,  Atty.  Gen.,  and  • 
Nelson  B.  GasklU,  Aast  Atty.  Gen.,  for  the 
State. 

GUMMERB,  C.  J.  The  plaintiff  in  error,  a 
resident  of  the  state  of  New  York,  while  driv- 
ing his  automobile  along  the  highways  of 
this  state,  on  his  way  from  his  place  of  resi- 
dence to  a  town  In  the  state  of  Pennsylvania, 
was  arrested  for  violating  the  fifteenth  and 
sixteenth  sections  of  the  automobile  law  of 
1908  (P.  L  1908,  p.  613),  by  not  having  regis- 
tered his  nuuAine,  or  paid  the  fee  required  for 
doing  so ;  and  by  not  having  filed  with  the 
Secretary  of  State  a.  duly  executed  instrument 
constituting  that  official  his  attorney,  upon 
whom  all  original  process  in  any  action  or  le- 
gal proceeding  brought  against  him,  and  aris- 
ing out  of  the  operation  of  his  automobile 
within  the  state,  might  be  served.  His  pros- 
ecution for  this  offense  followed  his  arrest 
and  resulted  in  a  conviction.  Upon  a  review 
of  that  conviction  by  the  Supreme  Court, 
there  was  an  affirmance ;  the  court  consider- 
ing that  the  case  was  governed  by  its  deliver- 
ance in  Cleary  v.  Johnston,  74  Atl.  638.  The 
plaintiff  in  error,  by  the  present  writ  attacks  ' 
the  legality  of  the  original  conviction,  and 
of  Its  affirmance. 

[1]  The  first  contention  made  in  his  behalf 
is  that  the  automobile  law  of  1908  is  invalid, 
because  the  license  fees  exacted  by  it  are  not 
limited  to  the  cost  of  registration  and  inspec- 
tion, and  the  act  is  therefore  intended  as  a 
revenue  measure.  In  Cleary  v.  Johnston,  su- 
pra, the  'proofs  submitted  were  not  consider^ 
ed  by  the  court  to  be  demonstrative  that  the 
statute  was  a  revenue  measure;  the  court 
however,  pointed  out  that  if  such  was  con- 
ceded to  be  its  object  the  law  was  neverthe- 
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lees  not  Invalid  on  that  account,  for  the  rea- 
son that  the  Imposition  of  license  fees  for 
revenue  purposes  was  clearly  within  the  sov- 
ereign power  of  the  state.  We  agree  with 
counsel  of  the  plaintiff  in  error  that  the 
proofs  taken  in  the  present  case  satisfactorily 
show  that  the  present  automobile  law  is  a 
revenne  measure,  but  hold.  In  accordance 
with  the  view  expressed  by  the  Supreme 
Court  and  above  adverted  to,  that  in  passing 
It  the  Legislature  was  fully  within  the  pow- 
ers conferred  upon  It  by  the  Constitution. 
The  former  decisions  of  our  courts  upon  this 
subject  are  fully  cited  In  the  opinion  In  the 
Cleary  Case,  and  a  re-citatlon  of  them  by  ns 
Is  unnecessary.. 

[2]  It  Is  further  contended  by  the  plaintiff 
In  error  that,  conceding  the  power  of  the  Leg- 
islature to  Impose  license  fees  upon  Its  own 
citizens  for  the  purpose  of  raising  revenue, 
the  statute  under  consideration,  because  it 
imposes  such  fees  upon  nonresidents  passing 
through  the  state,  and  engaged  In  interstate 
commerce,  violates  the  commerce  provision  of 
the  federal  Constitution,  and  is  therefore,  to 
that  extent,  void ;  that  plaintiff  in  error  was 
so  engaged  at  the  time  of  his  arrest;  and 
that  for  this  reason  his  conviction  should  be 
set  aside. 

We  are  willing  to  assnme,  In  the  discussion 
of  this  point,  that  the  claim  of  the  plaintiff  In 
error  that  at  the  time  of  his  arrest  he  was 
engaged  in  Interstate  commerce  is  Justified 
by  the  fact.  This  being  so,  the  Important 
question  remains  whether  the  act  of  1008  Is 
to  any  extent  a  regulation  of  commerce  be- 
tween the  states,  within  the  meaning  of  the 
commerce  clause  of  the  federal  Constitution. 
That  it  affects  Interstate  commerce  is  true. 
But  state  laws  may  do  this  without  being  ob- 
noxious to  the  constitutional  provision  ap- 
pealed to.  For  example,  a  state  may  erect, 
or  authorize  the  erection,  of  wharves  along 
the  banks  of  its  navigable  rivers  which  are 
used  for  commerce  between  the  states,  and 
charge,  or  authorize  to  be  charged,  wharfage 
fees  for  the  privilege  of  receiving  and  land- 
ing thereon  passengers  and  freight  which 
come  from  other  states,  without  infringing 
upon  that  provision.  The  imposition  of  such 
charges,  although  affecting  interstate  com- 
merce, is  nevertheless  a  legitimate  exercise 
of  state  power.  Transportation  Co,  v.  Park- 
ersburg,  lOT  U.  S.  691,  2  Sup,  Ct  732,  27  L. 
Ed.  584.  So,  too,  a  state  may  construct  locks 
In  such  rivers,  in  order  to  improve  the  navi- 
gation thereof,  and  legally  charge  reasonable 
tolls  to  persons  using  such  locks  while  engag- 
ed In  Interstate  commerce.  Hnse  v.  Glover, 
119  D.  S.  543,  7  Sup.  Ct  313,  30  I*  Ed.  487. 
It  may  construct,  or  authorize  to  be  con- 
structed, in  such  waters  booms  for  the  pur- 
pose of  increasing  the  facility  with  which 
the  business  of  floating  and  gathering  logs 
may  be  conducted  thereon,  and  lawfully 
charge,  or  authorize  to  be  charged,  reason- 
able sums  for  the  use  of  such  booms  in  the 
floating  of  logs  from  a  point  within  the  state 


to  a  point  outside  thereof,  or  Tice  versa. 
Lindsay  &  Phelps  Co.'  y.  Mullen,  176  U.  S. 
126,  20  Sup.  Ct  325,  44  L.  Ed.  400.  A  state 
may  do  these  things  because,  having  expend- 
ed moneys,  either  Itself  or  by  the  agencies 
created  by  it,  in  increasing  the  facility  with 
which  commerce,  either  interstate  or  intra- 
state, may  be  carried  on.  It  Is  entitled  to 
charge  a  fair  remuneration  for  the  outlay 
made  by  It  and  for  the  maintenance  of  the 
public  work  which  it  has  constructed. 

A  very  Ordinary  example  ot  the  exercise  of 
this  power  is  the  construction  of  public  roads 
known  as  "turnpikes"  by  agencies  created  by 
the  state,  for  the  use  of  which  tolls  are  permit- 
ted to  be  charged  to  persons  using  the  same. 
Such  public  roads  are  opei  to  the  use  of  ev- 
ery person  desiring  to  travel  upon  them  upon 
payment  of  the  tolls  authorized  to  be  charg- 
ed, but  It  has  never  been  suggested,  so  far 
as  we  are  aware  (and  certainly  any  such  sug- 
gestion would  be  without  merit),  that  a  team 
and  wagon  bringing  merchandise  from  anoth- 
er state  Is  entitled  to  the  use  of  these  improv- 
ed highways,  without  the  payment  of  the  re- 
quired toll,  because  engaged  in  Interstate 
commerce. 

Although,  ordinarily,  turnpikes  are  buQt 
and  owned  by  corporations  created  by  the 
state,  for  the  purpose  of  constructing  and 
maintaining  them;  what  the  state  may  do  in- 
directly through  such  agencies  it  may  do  di- 
rectly ;  that  is,  it  may  Itself  lay  out  and  con- 
struct such  Improved  public  roads,  and 
charge  reasonable  tolls  to  all  persons  using 
the  same,  without  regard  to  the  character  of 
the  business  for  which  t)iey  are  being  used. 
And  this  is  practically  what  New  Jersey  is 
now  doing.  It  has  spent  millions  of  dollars 
in  improving  the  roads  of  the  state,  and  is 
yearly  expending  hundreds  of  thousands 
more  in  their  extension  and  maintenance. 
It  has  found  that  the  use  of  these  roads  by 
heavy  and  swiftly  moving  automobiles  re- 
sults in  their  rapid  deterioration,  and  in- 
creases largely  the  annual  expense  of  main- 
taining them  In  proper  condition.  It  con- 
siders, and  rightly,  we  think,  that  a  user  of 
Its  roads,  which  is  bo  abnormally  destructive, 
should  no  longer  be  free,  and  by  the  law  ot 
1908  it  imposes  upon  all  of  these  vehicles 
which  are  driven  over  its  roads  a  charge  for 
such  user,  for  the  purpose  of  raising  revenue 
to  be  applied  to  their  upkeep.  Instead  of 
charging  a  mileage  fee,  or  toll,  to  be  regn- 
lated  by  the  distance  traveled,  it  has  seen 
fit  to  require  the  payment  of  a  lump  sum  by 
the  owners  of  such  machines,  for  the  priv- 
ilege of  using  its  roads ;  the  charge  being  reg- 
ulated by  the  horse  power  shown,  viz.,  auto- 
mobiles of  10  horse  power  or  less  are  charged 
$3,  those  between  10  and  30  horse  power  $5, 
and  those  of  more  than  30  horse  power  $10. 
The  payment  of  these  fees  is  required,  alike 
by  residents  and  nonresidents,  for  machines 
used  for  pleasure  or  for  commerce.  No 
discrimination  whatever  is  made  by  the 
statute  In  favor  of  any  person  or  any  auto- 
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mobile.  It  is  absolutely  impartial  In  Its  op- 
eration. By  paying  the  fee  required,  the  own- 
er of  an  automobile,  whether  a  resident  or 
nonresident,  U  entitled  to  use  the  same  upon 
the  roads  of  the  state  to  the  fullest  extent  he 
may  desire. 

[3]  The  charging  of  an  annual  sum  for  the 
use  of  Its  highways  by  automobiles.  Instead 
of  a  mileage  fee.  Is  clearly  a  matter  within 
the  discretion  of  the  state.-  No  constitution- 
al objection  lies  in  the  way  of  a  legislative 
body  prescribing  any  mode  of  measurement 
to  determine  the  amount  it  will  charge  for 
the  privilege  It  bestows.  Home  Insurance 
Co.  V.  New  Tork,  134  U.  8.  694,  10  Sup.  Ot 
593,  8S  L  Ed.  1025.  The  only  limit  upon  its 
power  is  that  the  amount  charged  shall  not 
be  anreasonable;  and  there  is  no  suggestion 
that  such  a  condition  is  created  by  the  pres- 
ent law.  We  conclude,  therefore,  that  the 
contention  of  the  plaintlfF  in  error,  that  the 
act  of  1908  contravenes  the  federal  Gonstltn- 
tion,  is  without  substance. 

[4]  It  is  further  contended  on  behalf  of  the 
plaintiff  in  error  that  the  Imposition  provid- 
ed by  the  act  of  1908  is  a  property  tax,  and 
invalid  because  It  is  Imposed  without  regard 
to  the  value  of  the  property  upon  which  it  is 
laid.  What  we  have  already  said  disposes 
of  this  contention.  The  character  of  the  im- 
position is  not  determined  by  the  mode  adopt- 
ed In  fixing  its  amount.  Maine  v.  Grand 
Trunk  Railway  Co.,  142  U.  S.  217, 12  Sup.  Ct 
121.  163,  35  li.  Ed.  994.  The  Imposition  is  a 
license  or  prlvil^e  tax  charged  in  the  nature 
of  compensation  for  the  damage  done  to  the 
roads  of  the  state  by  the  driving  of  these  ma- 
chines over  them,  and  Is  properly' based,  not 
up<Mi  the  valine  of  the  machine,  bnt  npon  the 
amount  of  destruction  caused  by  It. 

The  other  errors  assigned  and  argrned  are 
fully  discussed  by  the  Supreme  Court  in  Its 
opinion  in  Cleary  v.  Johnston,  and  we  are 
entirely  content  with  the  disposition  there 
made  of  them. 

The  judgment  under  review  wUl  be  af- 
firmed. 


(81  N.  J.  u  «n) 

WBISNER  V.  HANSEN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  22,  1911.) 

1.  TaiAi.  (S  166*)— Trial  bt  Coubt— Motion 
roB  Nonsuit. 

In  a  case  tried  to  the  court,  the  refusal  of 
a  motion  for  nonsuit  is  an  inferential  holding, 
as  a  matter  of  law,  that  the  essentials  of  plain- 
tiffs cause  of  action  were  shown. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  S  165.»] 

2.  Hauciottb  PBosEounoir  (|  16*)— Natube 

or  AcnON— ElLEMENTS. 

To  support  an  action  for  malicious  prose- 
cution, plaintiff  mast  show  that  the  prosecution 
was  ended ;  that  it  was  instituted  by  the  de- 
fendant without  reasonable  or  probable  cause ; 


and  that  the  defendant  was  actuated  by  a  mali- 
cious motive. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  19-22;  Dec.  Dig.  { 
16.»] 

3.  Malicious  Pbosecution  (i  85*)— Tkbioita- 
TioN  or  Pbosecution. 

The  failure  of  the  grand  jury  to  find  an 
indictment  terminated  a  criminal  prosecution 
for  the  purpose  of  an  action  for  maliciously  in- 
stituting it. 

[Bid.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  (  35.*] 

4.  Malicious  Pbosecution  (|  64*)— Malioc 
AND  Want  of  Pbobablk  Caubb— Suiti- 
ciENCT  o¥  Evidence. 

E}vidence  that  the  accusation  was  false  is 
sufficient  to  justify  an  inference  of  want  of 
probable  cause  and  malice. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  i  64.*] 

6.  Malicious  Pbosecution  (S  71*)— Malice 
AND  Want  of  Probable  Cause— Sutfi- 
ciENOT  of  Evidence. 

In  an  action  for  malicious  prosecution, 
held,  under  the  evidence,  that  the  court  proper- 
ly refused  to  find,  as  a  matter  of  law,  that  de- 
fendant had  probable  cause  for  instituting  the 
prosecution. 

[E2d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  160-167;    Dec.  IMg. 

i  71.*] 

Error  to  Supreme  Court 

Action  by  Jacob  Welsner  against  Christian 
Hansen  for  malicious  prosecution.  From  a 
Judgment  of  the  Supreme  Court,  affirming 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Samuel  Koestler,  for  plaintiff  in  error.  Al< 
fred  A.  Stein,  for  defendant  in  error. 

OUMMBRB,  C.  J.  The  writ  of  error  In 
this  case  brings  up  a  Judgment  of  the  Su- 
preme Court  affirming  a  Judgment  of  the  Eliz- 
abeth district  court,  in  an  action  brought  by 
the  defendant  in  error  against  the  plaintiff 
in  error  for  malicious  prosecution.  The  case 
was  tried  by  the  court  without  a  Jury,  and  re- 
sulted in  favor  of  the  plaintiff  below.  At  the 
trial  of  the  case,  the  defendant  below  moved 
for  a  nonsuit  at  the  close  of  the  plaintiff's 
case.  This  motion  was  refused.  When  the 
case  was  closed  on  both  sides,  he  requested 
a  finding  by  the  court,  as  a  matter  of  law, 
that  upon  the  undisputed  facta,  want  of  prob- 
able cause  for  the  institution  of  the  origi- 
nal proceeding  did  not  appear,  or  any  malice 
on  the  part  of  the  defendant  in  bringing  It. 
This  request  was  also  refused. 

The  principal  contention  of  the  plaintiff  in 
error  In  the  Supreme  Court  was  that,  both 
in  the  refusal  to  nonsuit  and  In  the  refusal 
to  find  as  requested,  there  was  injurious  er- 
ror, and  the  holding  of  the  Supreme  Court  to 
the  contrary  is  the  main  ground  upon  which 
he  now  seeks  to  reverse  the  Judgment  be- 
fore us. 

The  proofs  submitted  at  the  trial  on  the 
part  of  the  plaintiff  showed  that  he  had  been 
arrested  upon  a  charge  made  by  the  defend- 
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ant  that  he  (the  plaintiff),  while  In  possession 
of  the  defendant's  house  as  tenant,  willfully 
and  maliciously  defaced  the  walls  thereof, 
partially  destroyed  certain  gas  fixtures  there- 
in, and  removed  a  kitchen  mantel  from  Its 
place  against  the  wall ;  that  he  (the  plaintiff) 
was  bound  over  for  appearance  before  the 
grand  jury  upon  that  charge;  and  that  the 
diarge  was  subsequently,  and  before  the  com- 
mencement of  this  suit,  ignored  by  that  body. 
The  plaintiff's  proofs  further  showed  that  he 
surrendered  possession  of  defendant's  proper- 
ty a  day  or  two  before  his  arrest ;  that  when 
he  did  so  the  walls  were  not  defaced,  and  the 
gag  fixtures  and  the  kitchen  mantel  were  In 
the  same  condition  as  they  were  when  his 
tenancy  began.  They  further  show  that  be 
knew  nothing  of  the  alleged  injury  to  the 
premises  until  his  arrest,  and  was  not  con- 
nected therewith  in  any  way. 

[1 , 2]  By  refusing  the  motion  to  nonsuit, 
the  trial  Judge,  by  necessary  inference,  held, 
as  matter  of  law,  upon  the  proofs  submit-' 
ted,  that  the  criminal  prosecution  against 
the  plaintiff  was  ended  by  the  ignoramus  of 
the  grand  Jury ;  that  it  was  instituted  by  the 
defendant  without  reasonable  or  probable 
cause;  and  that  the  defendant  was  actuated 
by  a  malicious  motive  in  making  the  charge; 
for  all  of  these  elements  were  required  to  be 
present  in  order  to  support  the  plaintiff's  ac- 
tion. Apgar  T.  Woolston,  43  N.  J.  Law,  57; 
O'Brien  v.  Frasier,  47  N.  J.  Law,  349,  1  Atl. 
465,  54  Am.  Rep.  170;  Magowan  y.  Rickey, 
64  N.  J.  Law,  402,  45  AU.  804. 

[3]  That  the  action  of  the  grand  Jury  ter- 
minated the  criminal  prosecution  -is.  entirely 
settled.  Potter  ▼.  Casterllne,  41  N.  J.  Law, 
23;  Apgar  v.  Woolston,  supra. 

[4]  We  also  think  it  plain  that  when  the 
motion  to  nonsuit  was  made  lack  of  probable 
cause  for  making  the  charge,  and  a  malicious 
motive,  were  clearly  proved.  Uncontroverted 
evidence  had  been  offered  which  showed  that 
the  charge  itself  was  false,  so  far  as  the  re- 
sponsibility of  the  plaintiff  for  the  alleged  in- 
jury to  the  premises  was  concerned,  and  that 
alone  was  sufficient  to  Justify  an  Inference  of 
malice  and  want  of  probable  cause.  Navarino 
T.  Dudrap,  66  N.  J.  Law,  620,  50  Atl.  353. 

In  addition,  the  fact  that  when  the  plaintiff 
surrendered  possession  of  the  premises  they 
were  in  the  same  condition  as  when  he  moved 
into  them  was  evidence,  either  that  the  Inju- 
ry to  them  which  was  the  basis  of  the  charge 
against  him  was  nonexistent,  or,  if  it  did  ex- 
ist, that  the  defendant  had  no  good  reason  to 
believe  that  the  plaintiff  was  in  any  way  re- 
sponsible for  it.  When  a  party  makes  a  crim- 
inal charge  against  another,  without  Iiaving 
reasonable  ground  for  believing  it  to  lie  true, 
the  presumption  is  that  in  doing  bo  he  la  ac- 
tuated by  a  malicious  motive.  When  the 
charge  Is  unfounded,  and  is  puriiosely  made 
without  the  existence  of  probable  cause,  the 
general  malice  sufficient  to  sustain  an  action 


for  criminal  prosecution  Is  inferable.  McFad- 
den  y.  Lane,  71  N.  J.  Law,  624,  60  Atl.  365. 
We  conclude,  therefore,  that  the  motion  to 
nonsuit  was  properly  denied. 

[i]  We  are  also  of  opinion  that  the  refusal 
of  the  trial  Judge  to  find  as  a  matter  of  law, 
upon  the  undisputed  facts,  that  the  defend- 
ant had  probable  cause  for  instituting  the 
prosecution  against  the  plaintiff  was  propw. 
Whether  he  had  such  cause  or  not  depmded 
partly  upon  the  ondlspnted  facts  in  the  case, 
partly  upon  facts  which  were  in  dispute,  and 
which  were  required  to  be  determined  by  tlie 
Judge  from  the  evldoice,  exercising  In  that 
regard  the  function  of  a  jury,  and  partly 
upon  facts  and  inferences  to  be  deduced  by 
the  Judge,  in  the  exercise  of  the  same  func- 
tion, from  circumstances  connected  with  the 
conduct  of  the  parties. 

The  real  question  which  the  case  presented 
at  the  time  when  this  request  was  submitted 
was  whether,  from  all  the  facts  in  the  case, 
both  those  which  were  not  in  dispute  and 
those  which  were  settled  by  the  court,  proba- 
ble cause  for  instituting  the  prosecution 
against  the  plaintiff  appeared;  and  this  ques- 
tion was  the  question  which  the  trial  Judge 
decided. 

With  relation  to  the  matter  of  evidence 
considered  by  the  Supreme  Court,  its  deter- 
mination upon  which  is  brought  up  by  ttala 
writ,  we  concur  in  the  conclusion  expressed 
in  the  opinion  delivered  by  that  tribunal. 

The  Judgment  under  review  will  be  affirmed. 


(78  N.  J.  B.  SS8) 
HAZARD  et  aL  y.  PHCENIX  WOODWORK- 
ING CO.  et  aU 

(Court  of  Errors  and  Appeals  of  New  aleiaey. 
Jane  22,  191L) 

(BylUlut  ly  th«  Court.) 

1.  Appeal  and  Erbob  (}  773*)— DiaiassAii— 
Failube  to  File  Bbiefs. 

When  an  appeal  is  submitted  by  consent, 
to  be  argued  in  this  court  on  briefs,  and.appei- 
iant  fails  to  submit  any  brief,  the  appeal  will 
be  considered  as  abandoned,  and  wUl  be  dis- 
missed. 

[EA.  Note.— For  other  cases,  see  Apjwal  and 
Error,  Cent  Dig.  U  8108-3110;  Dec.  Dig.  | 
773.*] 

2.  Appeai.  ahd  Brbob  (|  756*>— BKrere. 

A  brief,  not  signed  by  a  counselor  at  law 
of  this  state  or  bv  counsel  of  another  state,  ad- 
mitted pro  bac  vice,  will  not  be  considered. 

[EkI.  Note.— For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  I  3091:    Dec.  Dig.  |  TStt.*! 

3.  Muwicipai,   Corpobations    (%   873*)— MiT- 
HiciPAi.  Liens— Time  or  Bhingiho  San. 

Under  the  municipal  lien  act  (Q.  S.  pt 
207^,  the  failure  to  begin  suit  and  give  notice 
of  the  pendency  of  such  suit  in  the  manner  pro- 
vided by  the  act,  within  90  days  after  filing  the 
claim,  will  defeat  such  claim. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  918;  Dee.  Dig.  i 
373.*] 
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4.  MumciPAi.   CoRPOBATiORS   (I   373*)— Mu- 
mciPAL  I/iENs— Nonci  OF  Suit. 

A  claimant  ia  not  requiied  to  Kive  separate 
notice  of  suit,  if  hia  claim  is  incluaed  in  a  suit 
brongbt  by  another  claimant,  and  hie  claim 
Is  specified  in  the  notice  of  sacb  other  claimant. 
[Ed.  Note.— For  other  cases,  aee-  Monidpal 
Corporationa,  Cent.  Dig.  |  918;  Dec.  Dig.  i 
873.*] 

6.  Municipal    Cobpobatiohb    (§    878*)— Mu- 
nicipal Liens— Notice  of  Suit. 

A  Bubpoena  to  answer  in  chancery  is  not 

aafficient  as  notice  of  pendency  of  a  salt  ander 

the  act  in  qaeetion. 
[Ed.   Note.— For  other  cases,  see  Municipal 

Corporations,  Cent.  Dig.  |  913;    Dec  Dig.  { 

S73.»] 

Appeal  from  Court  of  Chancery. 

Bill  by  Horace  O.  Hazard  and  others 
against  the  Phcenlx  Woodworking  Company 
and  othera.  Decree  for  defendants  (75  Atl. 
237),  and  complainants  appeal.    Affirmed. 

E>ench  &  Richards,  for  appellant  Ward. 
Joseph  J.  Summerill,  for  respondents  David- 
son  and  Dietrich.  A.  H.  Swackhamer,  for 
respondent  Mayer. 

PARKER,  J.  The  controversy  was  over 
tb«  noexpended  balance  of  a  bnilding  fund  In 
the  possession  of  the  board  of  education  of 
the  borough  of  Swedesboro,  arising  out  of  a 
contract  of  that  board  With  the  Fhcsnlx 
Woodworking  Company  for  the  erection  of  a 
school  building.  A  number  of  claims  were 
presented  and  bills  filed  thereon  under  the 
provisions  of  the  statute  of  1892,  known  as 
the  municipal  lien  act  (Gten.  St.  p.  2078);  the 
various  suits  were  consolidated  and  the  rights 
of  the  parties  settled,  subject  to  appeal,  by 
the  decree  in  the  above-entitled  cause.  The 
amount  available  was  $2,506,  which  the  cotirt 
of  chancery,  for  reasons  stated  in  the  opinion 
of  the  vice  chancellor,  distributed  by  award- 
ing (1)  oertab)  costs  to  the  board  of  educa- 
tion; (2)  to  the  complainant  Davidson,'  $857.- 
27;  (3)  to  complainant  Dietrich,  $1,60&94; 
(4)  to  complainant  Homer,  $2ia86;  (5)  to 
complainant  Charles  Warner  Company,  $1,- 
068.i)9>  with  Interest  on  said  sums,  respective- 
ly, and  costs.  It  Is  evident  that  the  Obarles 
Warner  Company,  and  in  all  probability 
Homer,  will  take  nothing  by  the  decree,  as 
the  first  two  claims,  with  the  costs  and  in- 
terest, win  fully  absorb  the  amount  to  be 
distributed.  As  to  Hazard  &  Co.,  Thomas  P. 
Ward,  and  I^onls  Mayer,  the  bill  was  dis- 
missed. 

[1]  Homer  appealed  from  the  decree,  but 
as  this  cause  was  submitted  on  brlefb,  and  no 
brief  was  presented  by  him,  we  must  consid- 
er his'  appeal  abandoned,  and  this  leads  to  a 
dismissal  of  that  appeal. 

[S]  Haeard  &  Co.  likewise  appealed,  but 
the  brief  submitted  for  them  Is  not  signed  by 
counsel,  and  hence  cannot  be  considered. 
Leaver  v.  Kilmer,  64  Atl.  817;  Duysters  v. 
Crawford.  09  N.  J.  Law,  229.  64  Att.  823. 
The  resnit  of  this  is  that  the  Hazard  appeal 


stands  as  thoiigh  not  moved,  and  under  rale 
17  of  this  court  respondents  may  enter  an  or- 
der of  affirmance  on  this  appeaL 

[3-C]  This  leaves  for  consideration  only  the 
api>eal  of  Ward.  His  claim  was  disallowed 
because  the  vice  chancellor  held  that  he  had 
not  fastened  it  upon  the  fund  by  taking  the 
proceedings  required  by  the  statute  for  that 
purpose;  that  no  notice  of  pendency  of  any 
isuit,  naming  Ward  as  a  claimant,  was  filed 
by  him,  nor  was  any  such  notice  ffled  by  any 
one  else,  in  which  he  was  named.  The  vice 
chancellor  properly  decided  that  this  was  fa- 
tal to  the  Ward  dalm.  National  Fire  Proof- 
ing. Co.  V.  Daly,  76  N.  J.  Eq.  35,  74  Atl.  162, 
affirmed  in  this  court  on  the  vice  chancellor's 
opinion,  ,77  N.  J.  Bq.  683,  78  Atl.  1135.  Ward 
does  not  dispute  the  correctness  of  this  ral- 
ing,  but  now  takes  the  position  that,  by  rea- 
son of  alleged  failure  to  comply  with  the 
statute,  every  one  of  the  claimants,  including 
those  decreed  to  be  entitled,  had  failed  to 
perfect  a  claim  on  the  fund;  and  he  now 
says  that  the  maxim,  "Equality  is  equity," 
should  be  applied,  and  the  various  claimants 
should  share,  one  and  all,  pro  rata  in  the 
fund.  He  cites  no  authority  to  support  this 
somewhat  remarkable  proposition,  and  we 
know  of  none;  and,  as  he  had  not  acquired 
any  lien  on  the  fund,  either  by  complying 
with  the  statute  under  which  these  bills  were 
filed  or  by  Judgment  end  execution,  and  a  re- 
ceiver appointed  In  proceedings  supplemen- 
tary thereto,  or  by  attachment,  or  proceed- 
ings against  the  Woodworking  Company  for 
an  adjudication  of  insolvency  and  a  receiver, 
or  in  any  of  the  recognized  methods  open  to 
a  creditor  to  compel  the  appUcstton  of  his 
debtor's  property  to  payment  of  the  debt,  we 
,fall  to  see  how  he  has  any  standing  on  this 
appeal  to  attack  the  decree  In  favor  of  other 
claimants,  especially  as  we  do  not  understand 
that  any  such  claim  was  made  In  the  court 
below. 

The  decree  as  to  appellant  Ward  shonld 
therefore  be  affirmed. 


(U  N.  .J.  L.  617) 
BB5AKLY  v.  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  CAMDEN 
COUNTY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  22,  1911.) 

(Syllahu*  by  the  Court.) 
1.  Tbial  (j  365*)— Answers  to  Intkbbooa- 

TOBJES— USE  AS  EVIDENCE. 

tinder  section  140  of  the  practice  act  (P. 
L.  1903,  p.  575),  which  provides  that  the  writ- 
ten answers  to  written  interrogatories  submit- 
ted before  trial  upon  any  matter  materia]  to  the 
issue  shall  be  evidence  in  the  action  if  offered 
by  the  party  proposing  the  Interrogatories, 
bnt  not  otherwise,  the  action  of  the  trial  judge 
in  permitting  the  answers  to  several  interroga- 
tories to  be  offered  and  read  in  evidence  with- 
out admitting  the  answers  to  the  remaining  in- 
terrogatories  cannot   be   said   to  be   erroneous 
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when  there  was  no  showing  nor  offer  to  show, 
either  in  the  trial  court  or  in  the  reviewing 
court,  that  the  remaining  answers  were  mate- 
rial to  the  issue,  or  Uiat  they  tended  to  ex- 
plain, qualify,  or  limit  the  answers  admitted. 
'  [EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  871-874;   Dec.  Dig.  {  365.*] 

2.  Landlobd  and  Tenaht  (J  142*) Irju- 

'     HIES    TO    UbB   or    PBKMIBEa— RiOBT    OF  AC- 
TION. 

As  regards  injuries  by  third  persons  which 
affect  solely  the  possession  and  use  of  premises 
by  a  tenant  paying  a  yearly  rental  therefor, 
the  landlord  cannot  maintain  any  action.  The 
right  of  action  for  snch  deprivation  is  solely  in 
the  tenant. 

rE>d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fi  500-516;  Dec.  Dig.  | 
142.«] 

Brror  to  Supreme  Court 

Action  by  Isaac  Beakly  against  the  Board 
of  Chosen  Freeholders  of  the  Cotinty  of  Cam- 
den. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Oeorge  J.  Bergen  and  Garrow  &  Kraft,  for 
plaintiff  in  error.  Lewis  Starr,  tor  defend- 
ant in  error. 


TRENCHABD,  J.  This  action  was  bronght 
by  Isaac  E.  Beakly  against  the  board  of  chos- 
en freeholders  of  the  county  of  Camden  for 
damages  alleged  to  have  been  done  to  a 
meadow  belonging  to  him,  and  abutting  on 
a  public  road  known  as  the  Camden  &  Black- 
woodtown  Turnpike.  This  turnpike  road  was 
purchased  by  the  county  some  years  prior  to 
the  beginning  of  this  action.  The  evidence  at 
the  trial  at  the  Camden  drcnlt  upon  the 
part  of  the  plaintiff  tended  to  show  that  at 
the  time  of  the  purchase  there  was  a  brick 
culvert  running  under  the  road  which,  with 
another  outlet,  carried  off  a  natural  stream  of* 
water  and  surface  drainage  from  the  plain- 
tiffs meadow ;  that  this  culvert  was  stopped 
up  by  the  defendant  and  a  new  provision 
made  which  was  Intended  to  take  care  of 
the  water  from  the  plaintiffs  meadow ;  that 
this  provision  was  Inadequate,  the  meadow 
was  flooded  more  or  less,  and  this  action  was 
brought  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  and  this  writ  of  error  sued  out 
by  the  defendant  brings  up  for  review  the 
Judgment  entered  thereon. 

The  first  assignment  of  error  argued  is 
that  the  court  wrongfully  permitted  the  an- 
swers to  several  interrogatories  to  be  put  in 
evidence  without  requiring  them  all  to  be 
pnt  in. 

[1]  It  appears  that  before  trial  the  plain- 
tiff served  upon  the  defendant  several  writ- 
ten interrogatories  in  pursuance  of  section 
140  of  the  practice  act  (P.  L.  1903,  p.  575). 
Tliat  sect!  •'.•  provides  that,  after  an  action  is 
at  Issue,  eiilier  party  may  serve  on  the  ad- 
verse party  written  interrogatories  npon  any 
matter  material  to  the  Issue,  and  the  answer 
shall  be  evidence  in  the  action  if  offered  by 


the  party  proposing  the  interrogatories,  but 
not  otherwise.  The  defendant  answered  in 
writing.  At  the  trial  the  iflaintiff's  counsel 
offered  and  read  In  evidence  some  of  the  In- 
terrogatories and  answers  to  the  Jury,  but 
refused  to  read  them  all.  Connsel  for  tiie  de- 
fendant objected  to  his  reading  part  of  the 
interrogatories,  saying:  "I  think  the  plain- 
tiff must  read  all  the  interrogatories  and  all 
the  answers."  The  court  held  that  the  plain- 
tiff was  not  obliged  to  do  this ;  that  he  might 
choose  those  which  he  saw  fit  provided  he 
read  all  those  which  had  relation  to  the  mat- 
ter concerning  which  the  interrogatories 
spoke.  In  Cetofonte  v.  Camden  Coke  Com- 
pany, 78  N.  J.  Law,  862,  75  Atl.  913,  27  L.  B. 

A.  (N.  S.)  1058,  a  similar  question  came  be- 
fore this  court.  The  matter  is  thus  dealt 
with  in  the  opinion :  "At  the  trial  the  plain- 
tiff offered  in  evidence  and  read  one  of  the 
several  answers  made  by  the  Camden  Coke 
Company.  The  defendant  objected  to  the 
admission  of  that  answer  unless  the  answers 
to  all  of  the  interrogatories  submitted  and 
answered  were  put  in.  There  was  no  showing, 
nor  offer  to  show,  either  in  the  court  below 
or  here,  that  the  remaining  answers  were 
material  to  the  lasne  or  that  they  tended 
to  explain,  qualify,  br  limit  the  answer  ad- 
mitted. Clearly,  In  the  absence  of  such  show- 
ing, the  action  of  the  trial  Judge  cannot  be 
said  to  be  erroneous.  What  the  result  might 
liave  been  in  a  different  situation  we  are  not 
called  upon  to  determine."  The  situation  In 
the  present  case  is  identical  with  that  In  the 
case  cited.  There  can  be  no  reversal  there- 
fore upon  this  ground. 

[2]  It  Is  further  contended  that  there  was 
error  In  the  charge  of  the  court  contained  in 
the  following  instruction:  "The  plaintiff  Is 
entitled  to  recover  in  case  the  verdict  is  in 
his  favor  compensation  for  the  loss  which 
he  sustained  "by  reason  of  being  prevented 
from  nsihg  the  meadow  as  he  did  before  the 
commission  of  the  defendant's  wrongful  act 
from  the  time  when  the  damage  began  nntll 
the  date  when  this  suit  was  commenced." 
This  was  charged  in  response  to  a  request  of 
plaintiff's  connsel.  We  think  it  was  errone- 
ous. The  stopping  up  of  the  culvert  occurred 
in  June,  1907.  At  that  time  the  property  wan 
not  in  the  possession  of  the  plaintiff,  but  in 
bis  tenant  who  paid  the  plaintiff  a  yearly 
rental  of  $300  therefor.  It  remained  in  the 
possession  of  that  tenant  (one  Johnson)  an- 
tU  the  spring  of  1909.  When  Jolmson  left, 
one  Wolfe  became  the  tenant  and  continued 
to  tie  such  until  this  suit  was  begun  in  Octo- 
ber, 1909.  It  is  evident  therefore,  that  the 
right  of  possession  and  use  was  not  in  the 
plaintiff,  but  in  his  tenant  and  for  the  depri- 
vation thereof  the  tenant  and  not  the  land- 
lord. Is  entitled  to  compensation.    18  A.  &  H>. 

B.  of  L.  (2d  Ed.)  462.  No  doubt  the  plaintiflt 
(the  landlord)  has  his  remedy  against  the  de- 
fendant for  any  injuries  to  the  demised  prem- 
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Ises  wbich  Injnrlonsly  affect  hte  reversionary 
Interest    18  A.  &  B.  B.  of  I*  (2d  Ed.)  450. 

But  because  of  sach  erroneous  Instruction 
tlic'  .lodgment  below  wUl  be  rereised,  and  a 
venire  de  novo  awarded. 


(81  N.  J.  L.  897) 

WISE  v.  DELAWARE,  L.  &  W.  R.  CO. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 

June  19,  1911.) 

1.  Railroads  (S  348*)— Collibioii8  ai  Cboss- 

IKGS — NEOLIQENCE — EVIDENCE. 

A  traveler  suing  a  railroad  company  for  in- 
jnries  in  a  collision  with  an  engine  at  a  cross- 
ing, who  proves  that  the  engine,  operated  back- 
wards, was  not  run  on  schedule  time,  and  that 
the  statutory  signals  were  not  given,  prima  fa- 
cie shows  negligence  in  the  operation  of  the 
engine. 

[Kd.  Note.— For  other  cases,   see   Railroads, 
Cent  Die.  if  1138-1144 ;    Dec.  Dig.  <  34&*] 

2.  Bailboads   (I  328*)— Cbossikos— Obuoa* 
nON  OF  Tbatelebs. 

A  traveler  approaching  a  railroad  crossing 
must  exercise  the  care  that  an  ordinarily  pru- 
dent man  would  exercise,  and  he  must  look  with 
attention  for  trains,  and  where,  because  of  the 
physical  conditions,  the  difficulty  of  making  a 
satsifactory  observation  of  the  track  is  increas- 
ed, the  time  required  to  observe  whether  a 
train  is  approaching  must  be  extended. 

[£3d.   Mote. — For   other  cases,   see  Railroads, 
Cent  Dig.  {{  1057-1070;   Dec.  Dig.  i  328.*] 

3.  Railroads  (1 328*)— Travklebs  Appboach- 
IWQ  Crossings — Cabe  Required. 

A  traveler  approaching  a  railroad  crossing 
must  exercise  reasonable  care  in  selecting  a 
proper  place  for  looking  for  approaching  trains, 
where  his  view  is  in  any  part  obstructed. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
(3ent  Dig.  §}  1057-1070;   Dec.  Dig.  {  328.*] 

4.  Railroads  (J  350*)— Obligation  of  Tbav* 

XLERS   AFPBOACHINO    CBOSSINOB— EVIDENCE. 

A  traveler  approaching  a  crossing  had  an 
unobstructed  view  of  the  railroad  at  a  point  26 
feet  from  the  crossing.  He  knew  that  a  train 
was  due  from  one  direction  and  looked  in  that 
direction.  When  further  awa;;  from  the  cross- 
ing he  had  looked  in  the  opposite  direction,  and 
had  seen  no  approaching  train,  but  a  train  ap- 
proached from  this  direction  and  collided  with 
nim  at  the  crossing.  Held,  that  he  was  not 
guilty  as  a  matter  of  law  in  failing  to  look  for 
the  train  at  that  point  and  to  stop  his  horse  if 
necessary. 

[E5d.^ Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  H  1165-1192;  Dec.  Dig.  |  350,*] 

5.  Railroads   (§  327*)— Travelebs  Appboach- 
n»o  Crossings— Duty  to  Stop. 

A  traveler  approaching  a  railroad  crossing 
need  not  stop  his  horse  except  where  there  are 
tiansient  noises  or  temporary  obstructions  to 
the  view. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1043-1056;   Dec.  Dig.  i  327.*] 

8.  Railboads   (J  350*)— Travelers  Approach- 
iMo  Crossings— DuTT  to  Look. 

A  traveler  driving  his  horse  on  a  highway 
approaching  a  single  track  railroad  crossing, 
with  his  view  obstructed  in  both  directions,  but 
with  reason  to  believe  from  obseTvations  pre- 
vionsly  made  in  one  direction  that  no  train  is 
coming  therefrom,  and  with  reason  to  expect  a 
scheduled  train  from  the  other  direction,  is  not 
gnilty  of  contributory  negligence  as  a  matter 
«f  law,  where  at  the  earliest  opportunity  after 
passing  obstructions  he  first  makes  an  attentive 


observation  in  the  direction  of  the  apprehended 
danger  from  the  scheduled  train,  though  be  is 
thereby  prevented  from  looking  as  carefully  as 
he  might  otherwise  have  done  for  trains  from 
the  other  direction,  but  the  question  of  his  neg- 
ligence is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i{  1165-1192;  Dec.  Dig.  i  350.*] 

Gummere,  C.  J.,  and  Parker,  Voorhees,  and 
Sullivan,  JJ.,  dissenting. 

Error  to  Sapreme  Court 

Action  by  Jacob  S.  Wise  against  the  Dela- 
ware, Lackawanna  ft  Western  Railroad  Com- 
pany. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed,  and  new 
trial  granted. 

Allen  R.  Shay,  for  plaintiff  in  error.  M.  M. 
Stallman,  for  defendant  In  error. 

PITNEY,  a  [1]  This  action  was  brought 
to  recover  damages  sustained  by  the  plaintiff. 
In  the  way  of  injuries  to  his  i>erson  and  the 
destruction  of  his  horse  and  wagon,  occasion- 
ed by  a  collision  with  a  locomotive  engine 
operated  by  the  defendant  company,  at  a 
highway  crossing  known  as  Strader's  Cross- 
ing, in  the  county  of  Sussex.  According  to 
the  evidence  introduced  by  the  plaintiff,  the 
locomotive  engine  was  not  running  on  sched- 
ule time,  was  being  driven  backwards,  and 
omitted  to  give  the  statutory  signal  of  its 
approach  to  the  crossing.  This  clearly  made 
a  prima  facie  case  of  negligence  on  the  part 
of  defendant  The  trial  Judge  nonsuited  the 
plaintiff  on  the  ground  of  his  contributory 
negligence,  and  the  Judgment  thereon  entered 
Is  now  under  review. 

The  occurroice  took  place  between  10:30 
and  11  o'clock  on  a  winter's  morning.  Plain- 
tiff was  driving  a  single  horse  attached  to  a 
light  buggy,  with  top  raised  and  side  curtains 
In  place.  The  road  upon  which  he  was  trav- 
eling leads  in  a  northeasterly  direction  from 
Newton  to  the  borough  of  Sussex,  and  crosses 
at  about  right  angles  the  single  track  rail- 
road of  defendant  between  Lafayette  (which 
lies  to  the  southeast)  and  Augusta  (to  the 
northwest).  The  highway  enters  a  cut  at  a 
point  distant  approximately  185  feet  south- 
westerly from  the  railroad,  and  from  this 
point  until  the  traveler  reaches  a  point  about 
50  feet  from  the  track  the  banks  that  form 
the  sides  of  the  cut  prevent  a  view  being  had 
of  the  railroad  in  either  direction,  except  at 
one  place,  not  definitely  located  by  the  evi- 
dence, where  there  Is  an  opening  in  the  bank 
on  the  left  The  road  through  the  cut  Is  nar- 
row (about  25  feet)  and  its  grade  descends 
towards  the  crossing.  At  a  point  about  65 
feet  from  the  center  of  the  track  the  bank  on 
the  left  falls  away,  but  between  this  point 
and  the  crossing  the  view  of  the  railroad  on 
that  side  was  at  the  time  in  question  further 
obstructed  by  a  heap  of  ties  that  stood  near 
the  crossing,  and  perhaps  to  some  extent  in- 
terfered with  by  certain  other  heaps  of  ties 
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that  stood  near  the  southwesterly  side  of  the 
track,  beginning  at  a  point  near  the  crossing 
and  extending  along  the  railroad  for  several 
hundred  feet  According  to  the  evidence  the 
approaching  traveler,  on  emerging  from  the 
cut,  first  had  a  clear  view  of  the  tracks  to 
the  left  when  he  was  at  a  point  26  feet  from 
the  center  of  the  track.  On  the  right  side  of 
the  road  the  embankment  fell  away  and  open- 
ed up  the  view  to  the  approaching  traveler 
at  a  point  about  43  feet  from  the  center  of 
the  track.  In  giving  effect  to  these  distances 
of  26  feet  and  43  feet,  respectively,  it  is  of 
course  obvious  that  proper  allowance  must  be 
made  for  the  half  of  the  width  of  the  track, 
for  the  overhang  of  the  locomotive  engine  be- 
yond the  rail,  and  for  the  distance  from  the 
driver's  position  to  the  horse's  head  (this  lat- 
ter, according  to  the  evidence,  was  between 
12  and  14  feet),  all  of  which  tended  to  limit 
the  space  and  reduce  the  time  within  which 
one  driving  along  the  highway  must  make 
such  observation  as  he  might  after  passing 
the  obstructions  and  before  his  horse  should 
come  within  reach  of  an  approaching  train. 
Plaintltr  had  frequently  traveled  that  way, 
and  was  quite  familiar  with  the  crossing  and 
its  immediate  surroundings.  It  does  not  ap- 
pear that  before  the  accident  he  had  precise 
and  certain  knowledge  of  the  distances  Just 
referred  to;  these  measurements  were  the 
result  of  a  survey  made  afterwards.  Plain- 
tiff knew,  however,  that  the  crossing  was  a 
dangerous  one.  Re  also  knew,  or  at  least 
had  reason  to  believe,  that  a  train  from  the 
southeast  was  about  due  at  the  time.  He 
had  no  special  reason  for  anticipating  the 
coming  of  a  train  from  the  other  direction — 
that  is,  from  the  left,  the  direction  of  Augusta. 
As  he  approached  the  crossing  he  had,  ac- 
cording to  his  testimony,  no  opportunity  for 
a  view  of  the  railroad  in  the  direction  of 
Lafayette  before  the  highway  entered  the  cut 
above  mentioned.  But  at  a  point  estimated 
by  him  as  being  about  250  feet  from  the 
crossing  he  had  an  extensive  view  of  the  rail- 
road toward  Augusta,  and  he  there  checked 
his  horse  for  a  moment,  and  looking  in  that 
direction  he  saw  no  train,  although  as  he  be- 
lieved he  could  see  the  railroad  for  a  dis- 
tance of  three  quarters  of  a  mile  to  a  mile. 
He  testified  that  in  this  he  was  deceived; 
that  from  subsequent  observations  he  learned 
that  certain  bushy  willow  trees  that  stood 
near  to  the  southwesterly  side  of  the  rail- 
road at  a  distance  (according  to  the  survey- 
or's measurement)  of  1,157  feet  northwester- 
ly from  the  crossing.  Interfered  with  the 
view  of  the  railroad  beyond.  Seeing  no 
train,  he  proceeded  on  his  way,  looking  again 
to  the  left  as  he  passed  the  gap  in  the  em- 
bankment, and,  still  seeing  nothing,  he  went 
forward  to  the  crossing,  his  horse  ambling  at 
the  rate  of  about  seven  miles  per  hour.  From 
the  plaintlfF'a  testimony  and  from  all  the 
circumstances  the  jnty  might  fairly  Infer 
that  when  he  reached  the  immediate  vicinity 
of  the  crossing  he  was  satisfied — and  reason- 


ably 80 — from  the  observation  prevloosly 
made  of  the  railroad  In  the  direction  of 
Augusta,  that  no  train  was  coming  from  that 
side ;  that  having  as  yet  had  no  opportunity 
to  look  out  for  a  train  on  the  right,  and  hav- 
ing reason  to  expect  a  scheduled  train  from 
tliat  direction,  he  concluded,  and  reasonably 
concluded,  that  it  was  most  Important  for 
him  to  observe  the  track  to  the  right  at  the 
first  opportunity;  that  immediately  upon 
emerging  from  the  cut  he  attentively  looked 
to  the  right  and  listened  for  a  train,  and 
that  for  this  reason  he  failed  to  see,  as  soon 
as  otherwise  he  might  have  seen,  the  engine 
that  was  In  fact  coming  from  the  left  He 
testified  that  he  neither  saw  nor  heard  any 
train  untU  he  observed  the  locomotlTe  com- 
ing upon  him  from  the  left  at  a  distance  of 
50  or  60  feet  The  engine  ^struck  the  horse ; 
the  plaintiff  was  not  struck,  but  was  thrown 
from  the  wagon  and  seriously  Injnred.  Two 
things,  not  as  yet  mentioned,  may  have  had 
a  tendency  to  further'  complicate  the  situa- 
tion. The  railroad  as  it  comes  from  the  di- 
rection of  Lafayette  has  a  slight  curve,  and 
it  passes  through  a  rock  cut  which  termi- 
nates about  260  feet  from  the  crossing. 

A  reasonable  explanation  of  the  occurrence, 
as  it  seems  to  us.  Is  that  when  the  plaintiff 
arrived  at  this  dangerous  crossing  without 
knowledge  as  to  the  situation  on  hia  right 
but  with  his  mind  impressed  with  the  Idea 
that  a  train  was  due  from  that  direction,  and 
at  the  same  time  renting  under  the  impres- 
sion, gained  from  his  own  ol>servatlon,  that 
no  train  was  coming  from 'the  left  (indeed, 
as  It  was  a  single  track  railroad,  the  prob-i- 
blllty  of  a  train  coming  from  the  right  tended 
to  negative  the  probability  of  a  train  coming 
from  the  opposite  direction),  emerging,  as  lie 
did,  from  the  narrow  cut,  and  having  his 
view  opened  to  the  right  a  little  sooner  than 
a  clear  view  could  be  had  to  the  left,  the 
plaintiff  naturally  looked  to  the  right  side 
first;  that  as  his  view  widened,  and  as  bis 
vision  extended,  further  and  further  along 
the  track,  he  gazed  in  that  direction — towards 
what  he  calls  the  "danger  point" — so  fixedly 
and  attentively  that  he  consumed  the  brief 
space  of  time  available.  In  short,  before  he 
had  finished  his  observation  to  the  right,  and 
while  he  was  still  looking  in  that  direction,  the 
horse  bad  got  so  near  to  the  track  that  when 
plaintiff's  attention  was  directed  to  tlie  on- 
coming engine  it  was  too  late  to  stop  the 
horse.  Does  a  collision  occurring  under  sadi 
circumstances  import  negligence  on  the  part 
of  the  traveler  so  clearly  that  reasonable  and 
fair-minded  Jurymen  may  not  differ  about  It? 
We  think  not  by  any  means. 

The  space  was  very  narrow  and  the  time 
very  brief.  According  to  the  surveyor's  meas- 
urement the  embankment  falls  away  on  the 
right  at  a  point  43  feet  from  the  center  of 
the  track.  Reducing  this  by  one-half  the 
width  of  the  track,  plus  the  overhang  of  the 
locomotive,  plus  the  distance  from  the  driver 
I  to  the  horse's  head,  leaves  probably  25  feet 
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or  a  little  more  to  be  traversed.  Bat  thla 
must  be  still  furtber  reduced,  first,  because 
the  traveler  does  not  realize  that  be  bas  a 
clear  view,  and  does  not  begin  to  avail  bim- 
self  of  tbe  benefit  of  It,  until  he  bas  proceed- 
ed some  little  distance  beyond  tbe  obstruc- 
tion ;  and,  secondly,  some  considerable  space 
is  required  In  which  to  check  the  momentum 
of  the  horse.  With  a  horse  going  at  the  rate 
of  seven  miles  per  hour,  or  approximately 
10  feet  per  second,  the  whole  time  available 
for  the  plaintiff's  observation  was  but  a  very 
few  seconds — perhaps  2  seconds  at  tbe  ut- 
most. 

[2]  The  law  required  blm  to  exercise  the 
care  that  an  ordinarily  prudent  man  would 
exercise  in  the  presence  of  such  dangers 
as  he  had  reason  to  apprehend.  It  re- 
quired him  to  look,  and  look  with  real  and 
careful  attention,  for  trains.  Such  an  obser- 
vation is  not  as  Instantaneous  as  a  mere 
passing  glance ;  it  requires  some  appreciable 
space  of  time.  Tbe  curve  in  the  track,  and 
the  rock  cut  already  referred  to,  to  some  ex- 
tent, although  perhaps  only  slightly,  Increas- 
ed the  difficulty  of  making  a  satisfactory  ob- 
soratlon  of  tbe  track  in  that  direction,  and 
therefore  prolonged  to  some  extent  the  time 
consumed.  The  law  requires  that  the  travel- 
er  shall  look  both  ways  for  trains  if  there  be 
opportunity  to  do  so ;  but  It  does  not  require 
that  he  look  both  ways  at  once.  Winter  ▼. 
New  York  &  Long  Branch  R.  Co.,  66  N.  J. 
Law,  677,  679,  50  Atl.  339.  Nor  Is  it  necessa- 
rily required  as  matter  of  law,  under  ordi- 
nary circumstances,  that  a  man  shall  bring 
his  horse  to  a  stop  in  close  proximity  to  tbe 
railroad  track,  a  method  of  procedure  that 
1b  fraught  with  dangers  of  its  own.  So,  like- 
wise, whether  the  plaintiff  ought  to  have 
reduced  the  si;>eed  of  his  horse  below  seven 
miles  an  hour,  was,  as  we  think,  a  question  for 
the  Jury  and  npt  for  tlie  court  Reducing 
the  speed  would  have  increased  the  time 
available  for  looking  out  for  trains;  but  at 
the  same  time  it  would  have  prolonged  the 
time  of  crossing  and  thereby  increased  the 
-chance  of  collision. 

[3]  Tile  law  does  not  require  a  traveler  to 
tasure  liia  own  safety  against  dangers  aris- 
ing from  the  negligent  operation  of  railroad 
trains.  It  only  requires  that  he  shall  exer- 
cise care  for  his  safety.  And  when  it  be- 
eomea  a  question  of  selecting  tbe  proper  place 
for  making  an  observation  where  .the  view  is 
in  part  obstructed,  tbe  law  only  requires  tbe 
traveler  to  exercise  reasonable  care  about 
the  selection  of  tbe  place.  Conkllng  v.  Erie 
B.  Co.,  63  N.  J.  Law,  338,  342,  43  Atl.  666 ; 
Hlggins  V.   Public  Service  Ry.   Co.,  76  AtL 

102a 

[4]  The  trial  Judge  based  his  action  in 
granting  tbe  nonsuit  upon  tbe  ground  that 
according  to  the  undisputed  testimony  there 
was  at  a  point  28  feet  from  the  railroad 
vroesing  an  unobstructed  view  of  tbe  rail- 
road in  the  direction  from  which  the  train 
^»me ;   that  this  space  of  26  feet  constituted 


a  zone  of  safety  where  plaintiff  could  have 
seen  the  approach  of  the  train ;  that  the  law 
required  Mm  to  make  his  observation  at  this 
place,  and  if  necessary  to  stop.  In  this  tbe 
Judge,  as  we  think,  clearly  erred;  perhaps 
because  be  overlooked  or  gave  too  little  force 
to  the  circumstance  that  the  plalntifTs  view 
was  obstructed  In  both  directions,  that  there 
was  (as  the  Jury  might  fairly  infer)  a  reason- 
able ground  for  tbe  plalntlfl  to  believe  that 
there  was  more  danger  of  a  train  from  the 
right  than  from  tbe  left,  and  that  be  already 
had  reasonable  ground  to  believe  that  he 
was  safe  so  far  as  trains  from  tbe  left  were 
concerned. 

[5]  The  learned  Judge  erred  also. in  laying 
down  the  rule  with  respect  to  the  supposed 
duty  of  the  plaintiff  to  stop  his  horse.  That 
duty  has  not  been  held,  in  this  state,  to 
arise  except  where  there  are  transient  nois- 
es or  temi)orary  obstructions  to  the  view. 
Kferkle  v.  New  York,  Lake  Erie,  etc.,  R. 
Co.,  49  N.  J.  Law,  473,  9  Atl.  680;  Central 
R.  Co.  V.  Smalley,  61  N.  J.  Law,  277,  279,  39 
Atl.  695 ;  Keyley  v.  Central  R.  Co.,  64  N.  J. 
Law,  355,  45  Atl.  811. 

Tbe  cases  to  which  we  are  referred  as 
supporting  the  decision  of  the  learned  Judge 
are  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J. 
Law,  180;  Pennsylvania  R.  Co.  v.  Leary,  66 
N.  J.  Law,  705,  29  Atl.  678;  Winter  v.  R.  Co., 
66  N.  J.  Law,  677,  50  Atl.  839;  and  Van 
Riper  V.  R.  Co..  71  N.  J.  Law,  345,  59  Atl.  26. 
In  our  Judgment  none  of  these  furnishes  a 
sufficient  authority  for  taking  tbe  present 
case  from  the  Jury. 

In  the  Righter  Case  it  was  held  by  this 
court  that  plaintiff's  servant  was  clearly 
guilty  of  contributory  negligence  In  falling 
to  observe  a  train  that  was  in  plain  sight  as 
he  approached  the  crossing,  bis  field  of  vi- 
sion being  clear  while  he  was  still  more  than 
30  feet  from  the  middle  of  the  track  upon 
which  the  train  was  coming.  But  the  cir- 
cumstances of  that  case  were  quite  different 
from  those  now  presented.  Pairmount  ave- 
nue, upon  which  Righter's  wagon  was  being 
driven,  was  80  feet  in  width  and  about  level, 
crossing  tbe  railroad  at  right  angles;  there 
were  three  tracks,  and  the  view  in  both  di- 
rections was  wide  open  saving  for  a  few 
trees  on  the  right-band  side,  which  was  the 
side  from  which  it  happened  that  tbe  train 
was  coming.  In  the  other  direction  (as  is 
particularly  mentioned  in  tbe  opinion)  there 
were  "neither  fences,  houses  nor  trees  to  in- 
tercept the  vision";  therefore  Righter's  ser- 
vant had  ample  opportunity  to  first  complete- 
ly safeguard  himself  and'  his  fellow  passen- 
gers from  danger  of  any  train  coming  from 
the  left,  and  was  then  at  liberty  to  devote 
his  entire  attention  to  looking  out  for  dan- 
gers from  tbe  right;  and  on  the  right  there 
were  only  a  few  trees  to  intercept  bis  view, 
and,  after  passing  these,  he  bad  a  clear  space 
of  over  30  feet  before  reaching  the  track 
upon  which  tbe  train  was  approaching.  It 
is  true  that  tbe  first  track  to  be  crossed  was 
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mach  nearer,  but  of  this  track  and'  its  prob- 
able freedom  from  danger  he  was  already 
adTlsed. 

In  PennsylTanIa  R.  Co.  ▼.  Leary,  56  N.  J. 
Law,  705,  29  Atl.  678,  the  plaintiff  had  been 
driving  for  a  half  mile  or  more  along  a  turn- 
pike road  that  ran  nearly  parallel  to  and  a 
short  distance  from  the  raUroad.  When 
within  15  or  20  yards  of  where  the  road  turn- 
ed and  crossed  the  railroad  be  merely  turned 
his  bead,  and  "knowing  that  it  was  not  train 
time,"  looked  in  the  direction  from  which  a 
train  was  in  fact  approaching.  The  opinion 
moitions  that  "there  was  notblng  to  distract 
his  attention,  and  be  bad  ample  opportunity 
to  view  the  road  for  over  half  a  mile  and 
see  the  approaching  train,  and  avoid  the  dan- 
ger." It  is  quite  plain  that  this  case  has 
nothing  in  common  with  the  present 

In  Winter  v.  New  York  &  Long  Branch  R. 
Co.,  66  N.  J.  Law,  677,  50  Atl.  339,  plaintiff 
contented  himself  with  listening  and  looking 
only  once  toward  a  quarter  from  which  a 
train  might  approach,  and  then  when  at  a 
distance  of  about  368  feet  from  the  crossing. 
He  was  struck  by  a  train  that  he  would  read- 
ily bave  seen  had  he  not  confined  his  atten- 
tion to  looking  in  the  other  direction  while 
going  this  entire  distance  of  over  300  feet. 

In  Van  Riper  v.  N.  T.,  Susquehanna  & 
Western  R.  Co.,  71  N.  J.  Law,  347,  59  Ati.  26 
(a  Supreme  Court  decision),  the  plaintiff's  view 
of  the  track  upon  which  the  train  that  struck 
him  was  approaching  was  somewhat  obscured 
by  a  row  of  trees  that  stood  about  45  feet 
from  the  first  rail  of  that  track,  and  as  the 
plaintiff  drew  near  to  the  crossing  his  view 
was  obstructed  to  some  extent  by  telegraph 
poles;  but  upon  reaching  a  point  32  feet 
from  the  first  rail  of  the  track  he  had  an 
unobstructed  view,  which  continued-  to  be 
aninterrupted  until  the  crossing  was  reached. 
So  far  as  the  report  shows,  there  was  no  ob- 
struction to  the  view  of  the  plaintiff  in  the 
other  direction.  We  are  not  called  upon  to 
either  approve  or  disapprove  of  the  decision 
(which  was  to  set  aside  a  verdict  on  the 
.  ground  of  plaintiff's  contributory  negligence), 
but  will  content  ourselves  vrith  saying  that 
the  case  is  not  at  all  parallel  to  the  one  we 
have  before  us. 

[61  It  seems  to  ns  that  where  a  traveler, 
driving  his  horse  upon  the  highway,  ap- 
proaches a  single  track  railroad  crossing,  as 
the  present  plaintiff  did,  with  bis  view  ob- 
structed in  both  directions,  with  reason  to 
believe  from  observations  already  made  In 
one  direction  that  no  train  Is  coming  from 
that  side,  and  with  reason  to  expect  a  sched- 
uled train  from  the  other  direction,  be  is 
not  indisputably  guilty  of  contributory  negli- 
gence if  at  earliest  opportunity  after  passing 
the  obstructions  he  first  makes  an  attentive 
observation  in  the  direction  of  the  apprehend- 
ed danger,  even  though  he  is  thereby  pre- 
vented to  some  extent  from  looking  as  careful- 


ly as  otherwise  he  might  for  trains  from  the 
other  direction.  We  do  not  mean  to  intimate 
that  plaintiff's  knowledge  or  supposed  know- 
ledge of  the  train  schedule,  or  the  observation 
he  had  made  of  the  track  towards  Augusta  be- 
fore he  entered  the  cut,  warranted  his  omitting 
any  precaution  that  an  ordinarily  careful 
man  would  employ  after  emerging  from  the 
cut  and  coming  to  the  immediate  neighbor- 
hood of  the  crossing.  But  when  the  evidence 
shows  (or  so  the  Jury  might  find)  that  he 
employed  every  moment  after  passing  the 
obstructions  In  looking  and  listening  for  dan- 
ger upon  the  rail,  it  cannot  be  said  as  matter 
of  law  that  he  was  guilty  of  contributory 
negligence  because  he  looked  in  one  direction 
rather  than  the  other,  when  it  may  well  be 
that  he  had  not  time  to  properly  examine  the 
track  in  both  directions.  The  question  wheth^ 
er  he  was  negligent  should  have  been  sub- 
mitted to  the  jury.  The  judgment  under  re- 
view will  be  reversed,  and  a  venire  de  novo 
awarded. 

GUMMERE,  0.  J.,  and  PARKER,  VOOR- 
HEES,  and  SULUYAN,  JJ.,  dissenting. 


(81  N.  J.  U  szt) 
REED  et  aL  v.  FIREMEN'S  INS.  CO.  OF 
NEWARK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

(Syllahut  lu  the  Court.) 

1.  insukance  ({  681*)— mobtoaoex  cji^vbk— 
Construction  of  Polict. 

The  standard  mortgagee  clause  creates  an 
independent  contract  of  insurance  for  the  sep- 
arate benefit  of  the  mortgagee  engrafted  uirah 
the  main  contract  of  insurance  contained  in  the 
policy  itself,  and  to  be  rendered  certain,  and 
understood  by  reference  to  the  policy. 

[Ed.   Note;— For  other  cases,   see   Insurance, 
Cent.  Dig.  {{  1444-1447;   Dec.  Dig.  f  581.*] 

2.  InsTTBANCB   (§   271*)— MOBTOAOEIS  OLAtrSE— 

Validity  or  Policy. 

A  i>olicy  of  fire  insurance  in  the  standard 
form,  which  is  void  as  to  the  assured  owner, 
because  of  bis  breach  of  the  warranty  that  his 
interest  is  not  other  than  unconditional  and 
sole  ownership,  may  nevertheless  be  valid  as  to 
a  mortgagee,  when  the  mortgagee  claus^  in  the 
usual  form  is  attached  to  the  policy. 

[Eld.   Note.— For  other  cases,   see  Insurance. 
Cent.  Dig.  {  571 ;   Dec.  Dig.  <  271.*] 

3   Insurance  (S  612*)— Mobtoagee  Clause — 
Proofs  of  Loss  and  Afpbaisehent. 

Unless,  the  mortgagee  clause  attached  to  a 
fire  insurance  policy  makes  it  obligatory  on  the 
mortgagee  to  furnish  proofs  of  loss  and  an  ap- 
praisement, it  is  not  a  condition  precedent  to 
his  right  of  action  that  he  furnish  them. 

[B!d.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  f{  1520-1528;  Dec.  Dig.  |  612.*] 

4.  Insubance  (I  646*>— BiOHTB  of  Mortoa- 
qee. 

An  appropriation  by  the  owner  of  the  pro- 
ceeds of  the  sale  of  the  debris,  after  total  k>ss, 
to  his  own  use,  woaid  be  an  act  of  the  owner, 
but  such  act  would  not  invalidate  the  insurance 
of  the  mortgagee,  or  cast  upon  the  mortgagee 
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tbe  buiden  of  proving  fhe  amocut  realized  from 
such  sale. 

[£}d.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  Ii  1645-1668;  Dec.  Dig.  |  646.*] 

Brror  to  Snpreme  Court 

Action  by  Lonis  S.  Reed,  administrator,  and 
others,  against  the  Firemen's  Insnrance  Com- 
pany of  Newark,  N.  J.  Judgment  for  plaln- 
tifls,  and  defendant  brings  error.     Affirmed. 

See,  also,  78  N.  J.  Law,  649,  74  Ati.  477. 

Pitney,  Hardin  &  Skinner  and  Ralph  E. 
liUm,  for  plaintiff  In  error.  Joseph  M.  Rosen- 
berry,  Jnlins  Iiichenstein,  and  Samuel  A.  Bes- 
80D,  for  defendants  in  error. 

VOORHEBS,  J.  This  Is  a  suit  on  a  fire 
insurance  policy  Issued  by  the  Firemen's  In- 
surance Company  to  Ignatz  Fabrlkant,  In- 
surlag  Iilm  against  direct  loss  or  damage  by 
Are  on  two  frame  buildings  In  Hoboken,  N.  J. 
The  body  of  the  policy  contained  the  follow- 
ing: "lioss  If  any,  payable  to  David  F.  and 
James  A.  Reed,  mortgagees,  mortgagee  clause 
attached."  The  mortgagee  clause,  which  was 
attadied  to  the  policy,  as  well  as  the  policy 
Itself,  was  the  standard  form.  The  suit  is 
brought  by  the  mortgagee.  Tlie  policy  bears 
date  October  9,  1903,  and  on  February  26, 
1906,  the  buildings  were  damaged  by  fire,  as 
Insisted  by  the  plaintiff,  to  such  an  extent 
that  they  were  past  reparation,  and  so  a  to- 
tal loss,  while  the  defendant  denied  damage 
to  8o  great  an  eztojit  and  insisted  that  the 
loss  was  only  partial.  On  March  8, 1906,  Fa- 
brlkant was  notified  by  tlie  building  Inspector 
of  Hoboken  under  an  ordinance  of  that  city 
to  raze  the  buildings  wltliln  six  days  because 
of  their  dangerous  condition.  The  owner  sold 
the  bnUdlngs  to  a  dealer  In  secondhand 
building  materials,  who  on  or  about  April 
'9th  or  lOtb  caused  them  to  be  torn  down. 

The  plaintiff  In  error  relies  for  reversal 
principally  upon  the  following  points:  That 
the  interest  of  the  insured  Fabrlkant  was 
other  than  unconditional  and  sole  ownership ; 
that  the  loss  was  caused  by  order  of  civil 
authority,  and  not  directly  by  fire ;  that  the 
company  is  not  responsible  for  so  much  of 
the  loss  as  was  occasioned  by  ordinance  or 
law  regulating  the  construction  or  repair  of 
buildings,  and  that  this  was  such  loss,  and 
that  there  was  no  proof  by  which  the  Jury 
could  distinguish  between  that  loss  and  the 
ioss  by  fire ;  that  there  was  no  proof  of  loss 
made  by  anybody,  either  mortgagor  or  mort- 
gagee ;  tliat  there  was  no  appraisal  by  either 
mortgagor  or  mortgagee,  although  it  was  de- 
manded by  the  company  of  both.  In  practic- 
ally all  of  these  points  is  involved  the  ques- 
tion: I8  the  mortgagee  clause  an  Independ- 
ent contract?  The  contention  that  it  is  runs 
through  all  of  the  points  made  by  the  defend- 
ant in  error,  exc^t  the  first  point,  which  Is 
a  question  of  pleading.  We  have  thought 
wdl  to  eliminate  all  question  of  pleading  at 
once,  for,  in  view  of  the  conclusion  arrived  at 


on  the  merits,  we  may  assume  that  the  de- 
fendant Is  entitled  to  raise,  under  the  plead- 
ings as  they  exist,  the  several  questions 
sought  to  be  litigated. 

We  proceed,  therefore,  to  examine  the  case 
upon  the  merits.  The  Insistence  of  the  de- 
fendant Is  that  the  mortgagee  clause  Is  not 
an  independent  contract,  in  the  sense  that 
none  of  the  terms  of  the  policy  applies  to  the 
mortgagee,  because  It  would  then  be  unen- 
forceable, because  lacking  certainty  and  com- 
pleteness, because  contrary  to  the  intent  man- 
ifested by  the  statute  (P.  L.  1892,  p.  306 ;  P. 
Ii.  1902,  p.  407),  providing  for  "agreements 
or  additions  as  may  be  indorsed  thereon  or 
added  thereto  and  form  a  part  of  such  con- 
tract or  policy,"  and  because  to  construe  this 
clause  as  a  complete  Independent  contract, 
without  resort  to  the  policy,  is  contrary  to 
the  words  of  the  clause  which  refer  to  the 
policy,  and  would  do  violence  to  them.  It 
must  be  admitted  that  the  mortgagee  clause 
is  not  an  Independent  contract  in  the  sense 
that  none  of  the  terms  of  the  policy  applies 
to  it  It  Is  not  in  Itself  complete,  but  be- 
comes so  by  reading  the  policy  in  connection 
with  it,  and  the  reading  of  the  two  together 
does  not  clash  with  the  notion  that  the  mort- 
gagee clause  creates  an  independent  contract 
between  the  company  and  the  mortgagee. 
The  policy  furnishes  the  terms  of  the  con- 
tract between  the  owner  and  the  insurer. 
The  mortgagee  clause  is  the  contract  between 
the  insurer,  and  the  mortgagee,  quite  sep- 
arate from  the  policy,  yet  ingrafted  upon  it, 
and  to  be  understood  by  reference  to  the  pol- 
icy which  renders  it-  certain  and  complete. 
The  policy,  therefore,  may  he  looked  at  for 
the  purpose  of  showing  what  the  mortgagee 
contract  refers  to  and  establishes,  which  Is 
quite  different,  however,  from  examiaing  the 
policy  for  the  purpose  of  defeating  the  In- 
grafted contract  The  Court  of  Appeals  of 
New  York  In  Eddy  v.  London  Assur.  Corp., 
143  N.  Y.  3U,  38  N.  E.  307,  25  L.  R.  A.  686, 
referring  to  the  mortgagee  clause,  says: 
"The  controlling  idea  was  a  separate  insur- 
ance of  the  mortgagee,  freed  from  the  con- 
ditions attached  to  the  insurance  of  the  own- 
er, and  not  to  be  impaired  or  weakened  by 
any  act  or  neglect  of  such  owner.  •  •  • 
By  taking  the  insurance  in  the  manner  the 
mortgagee  herein  did,  instead  of  taking  out  a 
separate  policy,  all  the  provisions  in  the  pol- 
icy which  from  their  natore  would  properly 
apply  to  the  case  of  an  insurance  of  the  mort- 
gagee's interest  would  be  regarded  as  form- 
ing part  of  the  contract  with  blm,  while 
those  provisions  which  antagonize  or  impair 
the  force  of  the  particular  and  specific  pro- 
visions contained  in  the  clause  providing  for 
the  Insurance  of  the  mortgagee  must  be  re- 
garded as  ineffective  and  inapplicable  to  the 
case  of  the  mortgagee."  See,  also.  Smith  y. 
Union  Ins.  Co.,  26  R.  I.  260,  66  Atl.  715,  105 


-•ror  other  csiea  m«  ■am*  topic  and  ■action  NUUBBR  in  Dee.  Dig.  *  Am.  Dig.  Kar  No.  Sarlw  *  Rep'r  Inauea 


Digitized  by 


Google 


464 


80  ATLAIJTIC  BBPOETEE 


(N.7. 


Am.  St  R«p.  882.  The  law  which  Applied  to 
the  old  form  "loss  If  any  payable,  etc.,  to  the 
mortgagee,"  Inserted  In  the  policy  (Sun  Ins. 
Co.  v:  Greenville  B.  &  L.  Ass'n,  58  N.  J.  Law, 
367,  83  AU.  962 ;  Milllken  v.  Woodward,  64 
N.  J.  Law,  444,  45  Atl.  796),  Is  Inapplicable 
to  the  standard  mortgagee  rider,  and,  al- 
though in  the  body  of  the  present  policy  we 
find,  as  above  noted,  the  former,  yet  It  there 
refers  in  words  to  the  attached  mortgagee 
clause  for  the  terms  of  the  contract. 

[1]  Our  conclusion  Is  that  the  standard 
mortgagee  clause  creates  an  independent  con- 
tract of  Insurance  for  the  separate  benefit  of 
the  mortgagee  Ingrafted  upon  the  main  con- 
tract of  insurance  contained  in  the  policy  it- 
self, and  to  be  rendered  certain,  and  under- 
stood by  reference  to  the  policy. 

The  next  contention  made  In  behalf  of  the 
company  is  that  the  mortgagee  clause  is  not 
a  contract  to  pay  the  mortgagee  under  any 
and  all  circumstances;  that  it  safeguards 
him  only  against  such  an  act  or  neglect  of 
the  owner  as  would  invalidate  the  policy; 
and  that,  because  the  ownership  of  Fabrikant 
was  "other  than  unconditional  and  sole,"  the 
title  to  the  property  being  vested  in  him  and 
his  wife,  the  policy  Is  void  ab  initio,  because 
such  untrue  statement  was  a  pre-existing 
fact,  and  not  an  act  or  neglect  of  the  Insur- 
ed. The  argument  is  that,  inasmuch  as  the 
clause  declares  that  the  Insurance  as  to  the 
interest  of  the  mortgagee  shall  not  be  Inval- 
idated by  any  act  or  neglect  of  the  mortgag- 
or, this  language  must  refer  to  acts  or  neg- 
lects of  the  owner,  occurring  subsequently  to 
the  Issuing  of  the  policy,  for  a  void  policy 
could  not  be  Invalidated. 

We  have  already  determined  that  the  con- 
tract insured  the  mortgagee's  interest  sepa- 
rately, and  there  appears  to  be  an  undoubted 
consideration  for  such  contract,  not  depend- 
ent upon  the  contract  with  the  owner. 
Therefore,  admitting,  for  argument's  sake, 
that  the  contract  with  Fabilkant  was  void, 
and  never  sprang  into  existence,  because  a 
condition  precedent  had  been  broken  by  him, 
yet  there  arises  an  estoppel  in  favor  of  the 
mortgagee  against  the  company,  precluding 
it  from  setting  up  that  state  of  affairs  to 
free  itself  from  liability.  It  has  independ- 
ently promised  "to  pay  the  mortgagee's  loss, 
and  has  represented  the  instrument  to  be  a 
policy,  and  has,  by  referring  to  it,  made  use 
of  that  Instrument  as  a  valid  subsisting 
agreement  for  the  purpose  of  more  definite- 
ly, by  such  reference,  manifesting  its  con- 
tract with  the  mortgagee.  Therefore  the 
wording  of  the  clause  should  be  taken  dis- 
tinctly to  declare  that  the  policy  is  valid  and 
enforceable,  and  will  so  continue  until  ren- 
dered Invalid  by  a  subsequent  act  or  neglect 
The  words  of  the  clause,  "loss  shall  be  pay- 
able" amount  to  a  waiver  by  the  company. 
In  favor  of  the  mortgagee,  of  the  efl'ect  of  any 
prior  or  contempornneous  act  of  the  owner 
which  would  have  a  vitiating  effect  upon  the 


policy.  A  similar  argument  was  made  In 
Syndicate  Ins.  Go.  v.  Bohn,  6S  Fed.  165,  12 
O.  O.  A.  631, 27  L.  R.  A.  614.  Judge  Sanborn, 
writing  the  opinion  for  the  United  States 
Circuit  Court  of  Appeals  for  the  Blghth  Cir- 
cuit, had  to  deal  with  a  policy  which  in  that 
Boit  had,  as  against  the  owner,  been  declared 
▼old  on  the  above  ground.  He  then  considers 
the  validity  of  the  Insurance  in  favor  of  the 
mortgagee  arising  from  a  clause  similar  to 
that  here  under  consideration.  After  tracing 
the  evolution  and  history  of  policies  intend- 
ed to  secure  the  interest  of  mortgagees,  and 
of  this  clause,  the  learned  judge  says:  "The 
inference  Is  Irresistible  that  they  Intended  to^ 
and  that  they  did  thereby,  agree  that  ito  act 
or  neglect  of  the  mortgagors,  unknown  to  the 
mortgagee,  whether  prior  or  subsequent  to 
the  date  of  this  contract,  should  avoid  it. 
Moreover,  these  Insurance  companies  cannot 
now  be  heard  to  say  that  these  contracts 
were  void  in  their  inception,  as  to  the  Inter- 
est of  the  mortgagee.  They  tendered  to  this 
mortgagee  their  own  policies  running  to 
third  parties,  and  their  contracts  with  the 
mortgagee  that  these  policies  should  not  be 
invalidated  by  any  act  or  neglect  of  the  part- 
ies. The  policies  had  been  issued  by  them- 
selves, and  any  third  party  had  the  right  t9 
rely  upon  their  statement  as  to  the  validity 
of  their  own  policies.  The  policies  certainly 
could  not  be  Invalidated  unless  they  were 
then  valid,  and  the  tender  of  them  to  this 
mortgagee  as  contracts  of  Insurance  of  its  in- 
terest as  mortgagee,  with  promises  that  they 
should  not  be  invalidated,  was  a  clear  repre- 
sentation to  the  latter  that  those  policies 
were  then  valid.  The  mortgagee  undoubted- 
ly relied  upon  this  representation,  and  on  the 
toith  of  It  accepted  the  policies  and  the  mort- 
gage clauses  as  binding  agreements  of  In- 
demnity. If  the  insurance  companies  had  no- 
tified this  mortgagee  at  any  time  before  the 
loss  that  the  original  policies  were  or  might 
have  been  invalid  at  the  inceiHion  of  the  con- 
tracts between  them,  the  latter  would  un- 
doubtedly have  surrendered  the  contracts, 
and  sought  insurance  elsewhere.  They  wait- 
ed until  the  loss  had  occurred,  and  it  is  now 
too  late  for  them  to  retract  their  representa- 
tions. They  are  estopped  to  deny  the  trutb 
of  their  statement  to  the  manifest  injury  of 
the  mortgagee."  See,  also,  generally  on  this 
point  2  Cooley's  Briefs  oh  the  Law  of  Insur- 
ance, p.  1228. 

[2]  A  policy  of  fire  insurance  in  the  stand- 
ard form,  which  is  void  as  to  the  assured 
owner,  because  of  his  breach  of  the  warraik 
ty  that  his  interest  is  not  other  than  uncon- 
ditional and  sole  ownership,  may  neverthe- 
less be  valid  as  to  a  mortgagee,  when  the 
mortgagee  clause  In  the  usual  form  Is  attach- 
ed to  the  policy. 

The  further  point  Is  made  that  the  provi- 
sion in  the  policy  exempting  the  company  for 
loss  caused  by  order  of  a  civil  authority  ai>- 
plies   to    the  mortgagee.     The  reasoning   Is 
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tliat  Boch  order  of  dvO  aathorlty  cannot  be 
an  act  or  neglect  of  the  owner,  but  is  a  mere 
limit  of  the  liability  of  the  company,  and  the 
contract  with  the  mortgagee  does  not  extend 
the  liability  specified  In  this  proylalon  of  the 
policy.  The  points  are  presented  by  reqnests 
to  charge,  and  they  were,  in  subetance,  that 
there  could  be  no  recovery  for  loss  directly 
or  indirectly  by  order  of  the  dvU  authorities; 
that  the  notice  of  the  Inspector  of  buildings 
of  the  city  of  Hoboken  was  such  order;  that 
It  was  a  jury  gnestlon  whether  the  fire  had, 
In  fact  rendered  the  buildings  dangerous  to 
human  life;  that  the  finding  of  the  Inspector 
of  buildings  was  not  binding  upon  the  jury, 
and  that  it  was  not  enough  that  the  danger- 
ous condition  arose  from  the  fire,  if  It  could 
have  been  removed  by  reparation;  that.  If 
the  damage  could  be  repaired,  that  should  be 
the  measure  of  the  verdict  for  the  plaintiff; 
and  that,  if  the  jury  find  that  repairs  could 
have  been  made  for  a  cost  of  any  one  of  the 
different  estimates  of  the  defendant,  the  com- 
pany is  not  answerable  for  the  tearing  down 
of  the  building. 

The  court  charged  that  the  significance  of 
the  testimony  as  to  the  cost  of  repairs  is  to 
show  the  value  of  the  buildings  at  the  time 
they  were  burned,  "because  If  they  could 
hare  been  repaired  at  a  cost  not  exceeding 
$2,000  that  would  fix  the  value  at  that  time. 
Yon  have  the  testimony  of  the  plaintiff's 
witness  that  in  his  Judgment  the  buildings 
were  worth  $9,000.  You  have  the  testimony 
of  Mr.  McBrlde  that  In  his  judgment  they 
conld  be  repaired  for  not  exceeding  $2,000, 
and  that  is  supported  by  the  testimony  of 
bts  experts  that  it  could  have  been  done  for 
abonf  $1,800."  The  court  further  charged : 
"You  have  no  right  under  the  evidence  to  say 
that  one  side  says  It  Is  worth  $2,000.  and  the 
other  side  valued-  it  at  $9,000,  and  therefore 
we  will  split  the  difference.  •  •  •  The  dam- 
age was  either  $2,000  or  $9,000  under  the  ev- 
idence, and  so  yon  most  adopt  one  view  or 
the  other  In  arriving  at  your  verdict."  The 
loss.  If  any,  occasioned  by  the  destruction  of 
the  buildings,  was  Involved  in  the  prior  ques- 
tion whether  there  was  a  total  loss  or  not 
growing  out  of  the  fire.  The  fact  that  the 
Inspector's  oi>inlon  did  not  bind  the  jury 
they  were  distinctly  told,  and  the  plaintUTs 
figures  and  the  defendant's  figures  were  laid 
before  them  for  their  determination.  The 
charge,  therefore,  was  a  plain  instruction 
that  they  might  take  either  the  defendant's 
contention  and  find  a  verdict  for  $2,000  or 
they  might.  If  they  believed  the  plaintiff's  ev- 
idence that  there  was  a  total  loss,  find  a  ver- 
dict for  the  larger  amount.  There  were 
therefore  no  errors  by  charge  or  by  omission 
to  charge  committed  by  the  court  in  its  In- 
stmctlons  to  the  jury. 

rs]  The  next  point  made  is  that  there  was 

no  proof  of  loss  or  appraisal  made  by  either 

mortgagor   or   mortgagee.     A  provision   for 

the  submission  of  an  appraisal  as  a  prereq- 

80A.-30 


uleMe  to  a  snlt  to  legaL  Wolff  v.  L.  L.  & 
Globe  Ins.  Co.,  50  N.  J.  Law,  453,  14  Atl. 
561;  Hamilton  v.  L.  L.  &  Globe  Ins.  Co., 
186  V.  S.  242,  10  Sup.  Ct.  945,  34  L.  Ed.  419. 
The  present  policy  provided  that  the  said  as- 
certainment— that  Is,  of  the  actual  cash  val- 
ue of  the  loss — should  be  made  by  the  Insur- 
ed, and  by  the  company.  The  effect  of  this 
clause  was  held  to  be  a  prerequisite  to  re- 
covery in  the  case  last  cited. 

The  question  Is  whether  -the  mortgagee  un- 
der the  clause  Insuring  him  Is  exempted 
from  the  proof  of  loss  and  appraisal.  The 
standard  clause  does  not  make  it  obligatory 
on  the  mortgagee  to  furnish  proofs  of  loss, 
and  the  rule  Is  stated  by  Clement  on  Fire 
Insurance,  p.  206,  to  be:  "Unless  the  mort- 
gagee clause  attached  makes  It  obligatory  on 
the  mortgagee  to  furnish  proofs  of  loss,  he  Is 
not  required  to  furnish  them  as  a  condition 
precedent  to  his  right  of  action  on  the  poli- 
cy. The  failure  of  the  mortgagor  or  owner 
to  furnish  the  proofs  constitutes  one  of  the 
neglects,  from  the  Invalidating  consequences 
of  which  the  mortgagee  la  exempt"  The  ex- 
press terms  of  the  policy  limit  the  furnish- 
ing of  such  proofs  to  the  insured.  Therefore, 
a  demand  upon  the  mortgagee  to  do  so  is 
without  the  express  agreement  contained  in 
the  contract,  and  Is  not  binding  npon  the 
mortgagee. 

A  further  contention  Is  made  by  the  de- 
fendant, arising  out  of  the  fact  that  some 
amount  was  derived  by  the  owner  from  the 
salvage  from  the  sale  of  the  buildings,  the 
amount  of  which,  however,  was  not  in  proof. 
The  defendant  therefore  urges  that  the  Judg-  . 
ment  was  for  an  Improper  amount,  and  rais- 
es the  point  by  asslgDing  error  upon  the  re- 
fusal to  diarge  Its  request  "that  the  jury 
must  make  allowance  for  the  salvage  for  the 
amount  realized  on  the  sale  of  the  building, 
and  that,  If  the  jury  cannot  properly  esti- 
mate that  salvage,'  the  plaintiff  cannot  re- 
cover at  all."  An  appropriation  by  the  own- 
er of  the  proceeds  of  the  sale  of  the  debris 
after  total  loss  to  his  own  use  would  be  an 
act  of  the  owner,  but  such  act  would  not  in- 
validate the  Insurance  of  the  mortgagee,  or 
cast  upon  the  mortgagee  the  burden  of  prov- 
ing the  -amount  realized  from  such  sale. 
When  a  building  has  been  totally  destroyed, 
as  must  be  here  assumed  to  be  the  case,  un- 
der the  finding  of  the  Jury,  the  company  is 
liable  to  pay  for  the  whole  value  of  the 
building  as  It  stood,  without  reference  to  the 
residue  therefrom,  although  that  may  have 
some  value.  In  Beyk  v.  Miller's  National 
Ins.  Co.,  74  Wis.  67,  41  N.  W.  443,  3  L.  R. 
A.  523,  it  is  said:  "Tl:^e  evidence  is  that  all 
the  combustible  materials  in  the  structure 
were  destroyed,  and,  although  portions  of  the 
brick  walls  were  left  standing,  yet  they  were 
useless  as  walls.  ♦  •  •  It  cannot  be 
doubted  that  the  Identity  and  specific  char- 
acter of  the  insured  building  were  destroyed 
by  the  fire,  although  there  was  not  an  abso- 
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lute  extinction  of  all  the  parts  thereof.  This 
was  an  entire  destruction  of  the  buildings 
within  the  meaning  of  the  statute.  1  Wood, 
Ins.  S  107." 

[4]  The  provision  of  the  policy  that  It  shall 
be  optional  with  the  company  to  take  all  or 
any  part  of  the  articles  at  the  ascertained 
and  appraised  value,  and  also  to  repair  the 
property  on  giving  notice  of  its  intention  to 
do  so,  but  that  there  can  be  no  abandonment 
to  the  company  of  the  property  described, 
would  indicate  that  the  salvage,  became  the 
company's  only  upon  notice  of  its  election  to 
take  it,  but,  at  any  rate,  that  is  a  matter  not 
affecting  the  amount  of  recovery  by  the 
mortgagee  of  the  full  amount  of  its  indemni- 
ty, in  case  the  loss  i'  total. 

We  find  no  merit  as  against  the  plaintiff 
In  the  errors  assigned  in  this  particular. 

The  remaining  assignments  of  error  have 
been  examined,  but  are  found  to  be  without 
substance. 

The  Judgment  therefore  should  be  affirm- 
ed, and  It  Is  80  ordered. 

(81  N.  J.  L.  «0S) 

MANCHESTER  BUILDING  &  LOAN  ASS'N 

V.  ALLEE  et  aL 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1911.) 

(Byllabut  by  the  Court.) 

1.  Tbiai.  (I  252*)— Rbtibw— Refusai,  of  Iir- 
STBucnoNs. 

A  judgment  will  not  be  reversed  for  the  re- 
fusal of  a  trial  judge  to  charge  a  request  that 
is  nnsupported  by  the  evidence,  or  for  his  fail- 
ure to  80  modify  a  request  that  it  would  be  er- 
ror not  to  charge  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  596-612;  Dec.  Dig.  %  262.*] 

2.  Tbial  (S  261*)— iNSTBticnoNS— Refttsai.. 

It  a  modification  of  the  language  of  a  re- 
quest is  required  in  order  to  entitle  the  party 
as  matter  of  strict  right  to  have  bis  request 
charged,  it  is  not  error  to  refuse  to  charge  such 
request. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  660,  671,  675;   Dec  Dig.  f  261,»] 

8.  Tbiai;    (f    253*)- Instbuctionb— Ionobinq 

Evidence. 

The  existence  of  a  special  agency  i^  liice 
any  other  fact,  to  be  determined  from  all  the 
relevant  testimony;  hence  it  is  not  error  to 
refuse  to  charge  that  upon  proof  of  one  of  such 
relevant  facts  specified  in  the  request  the  spe- 
cial agency  is  established. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dxg.  S§  613-623 ;   Dec.  Dig.  $  253.»] 

4.  Pbincipal   and   Agent    (§   24*)- Spkciax 

Aqency-^cestion  fob  Jubt. 

A.,  owing  money  to  B.,  executed  with  K. 
as  his  co-obligor  a  bond  to  B.,  which  was  given 
by  K.  to  A.'s  attorney  for  delivery  to  B.  Held, 
that  the  question  whether  A-'s  attorney  was  the 
special  agent  of  K.  for  the  delivery)  of  such 
bond  to  B.  was  for  the  jury  to  determine  upon 
all  the  relevant  testimony,  and  that  it  was  not 
error  to  refuse  to  charge  uat,  if  a  condition  as 
to  delivery  was  imposed  by  K.  on  A.'s  attorney, 
the  latter  was  a  special  agent  of  K. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  §i  722,  723;  Dec.  Dig.  {  24.*] 


6.  Appeal  and  Ebbob  (|  760*)— ABSiaNiCEiTT 

OF  Ebbob — ^Instbtjctions. 

An  assignment  of  error  based  on  a  bill  of 
exceptions  to  a  refusal  to  charge  a  request  does 
not  present  for  review  an  inaccuracy  of  state- 
ment made  by  the  court  in  giving  the  reason  for 
such  refusal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3078;    Dec.  Dig.  %  750.*] 

Error  to  Supreme  Court 

Action  by  the  Manchester  Building  &  Loan 
Association  against  George  W.  Allee  and 
Bernard  Katz.  Judgment  for  plaintiff  was 
reversed  by  the  Supreme  Court  (76  AtL  1012), 
and  it  brings  error.  Judgment  of  the  Supreme 
Court  reversed  and  of  the  circuit  court  af- 
firmed. 

In  1906  George  W.  Allee  was,  and  for  many 
years  bad  been,  the  secretary  of  the  Man- 
chester Building  &  Loan  Association,  and 
during  the  same  period  was  also  onployed 
in  an  Important  position  by  a  brewing  com- 
pany, of  which  Bernard  Katz  was  the 
president  In  April  of  that  year  Allee  was 
found  to  be  short  in  his  accounts  with  the 
building  association  to  the  amount  of  some 
$14,000.  When  this  discovery  became  known, 
Allee  absented  himself  from  the  state  for  a 
time  during  which  the  association  levied  an 
attachment  on  Ids  property,  and  made  a 
criminal  complaint  against  him.  Later  he 
returned,  gave  ball  (Katz  going  his  security), 
and  started  In  to  make  restitution  by  raising 
and  paying  over  to  tbe  association  the  $14,000 
he  owed  to  it  In  tbe  negotiations  and  ar- 
rangements necessary  to  this  end  he  employ- 
ed Wood  McKee,  Esq.,  who  also  represented 
him  as  attorney  at  law  In  the  pending  crim- 
inal prosecution.  By  the  middle  of  May,  Mc^ 
Kee,  acting  for  Allee,  bad  got  together  $9,000 
in  cash  and  had  practically  arranged  with 
tbe  association  to  take  for  the  remaining 
$5,000  two  bonds,  one  of  $2,000  to  be  made 
by  Allee  and  James  A.  Graham,  an  officer  of 
tbe  brewing  company,  and  one  for  $3,000 
to  be  made  by  Allee  and  Katz,  which  Is  the 
bond  In  suit.  In  interviews  between  Kats 
and  McKee  touching  the  preparation  of  thla 
bond,  Katz  Insisted  that  it  should  contain  a 
condition  that  It  was  not  to  be  paid  In  tbe 
event  that  Allee  should  be  sent  to  prison. 
Upon  being  satisfied  by  McKee  that  such  a 
condition  would  render  the  bond  useless.  If 
not  Illegal,  Katz  executed  the  bond  in  salt, 
which  was  a  straight  bond.  The  avowed 
policy  of  Allee,  McKee,  and  Katz  at  this 
time  was  to  get  whatever  benefit  might  ac- 
crue to  Allee  from  the  declaration  of  the 
building  association,  that  complete  restlta- 
tion  had  been  made  by  Allee.  No  precise 
plan  beyond  this  had  been  determined  upon, 
as  Allee  had  not  yet  been  indicted;  but  it 
was  considered  that  in  any  event,  Allee's 
chief  hope  of  escaping  Imprisonment  must 
rest  upon  the  effect  of  such  statement  by  the 
building  association  whether  made  to  the 
grand  Jury  in  the  hope  of  heading  off  an  tn- 
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dlctm^t  or  to  tbe  court  by  way  of  application 
for  leniency.  To  either  of  these  objects  tbe 
bond  In  qnestlon  was  essential,  since,  with- 
out It,  no  complete  restitution,  and  without 
snch  restltntlon  no  statement  from  tbe  aa- 
soclatlon.  All  of  the  actors. in  the  transac- 
tion seem  to  have  understood  the  situation 
in  this  respect  alike,  and  there  is  not  a  sugges- 
tion that  the  association  was  to  make  a  false 
declaration  of  restitution.  Such  being  the 
inchoate  plan  determined  upon  as  most  likely 
to  get  Allee  off  without  imprisonment,  the 
bond  was  signed  by  Katz  with  McKee  as  sub- 
scribing witness,  and  retained  by  Katz  from 
May  17tb,  when  It  was  signed,  until  May 
21st,  when  at  his  office  In  the  brewery  Katz 
banded  the  bond  to  Allee  In  the  presence  of 
Van  Winkle,  a  bookkeeper,  with  instructions 
to  deliver  it  to  McKee  with  a  message  to  be 
given  to  McKee  which  both  Katz  and  Allee 
were  prevented  from  testifying  to  in  chief  by 
a  ruling  of  the  trial  court,  which  was  erron- 
eous upon  the  ground  given,  viz.,  that  McKee 
was  not  present.  The  snstaining  of  this  rul- 
ing by  the  Supreme  Court  upon  the  same 
ground  was  thereupon  erroneous,  although  by 
that  time  it  was  apparent  that  It  was  nonin- 
jurlous  to  Katz,  who  upon  error  to'  this  court 
does  not  take  the  point  at  all.  Van  Winkle, 
by  reason  of  his  saying  at  first  that  McKee 
was  present  when  the  bond  was  delivered  to 
Allee  (which  was  clearly  an  error  in  fact), 
was  permitted  to  testify  as  to  tbe  condition 
imposed  by  Katz,  with  respect  to  which  he 
testified  that  "Mr.  McKee  assured  Mr.  Katz 
that  the  bond  would  not  be  delivered  in  case 
Mr.  Allee  was  imprisoned."  Afterward  he 
said  that  the  bond  was  to  be  delivered  to 
McKee  at  the  latter's  office,  and  that  "the 
conversation  (between  Katz  and  Allee)  was 
that  the  bond  would  be  signed  and  delivered 
to  Senator  McKee,  and  would  be  held  by  blm 
and  delivered  only  in  case  tSx.  Allee  was  not 
Imprisoned.  That  Is  all  there  was  to  it" 
Again,  that  Katz  "was  not  to  be  liable  for 
the  amount  if  tbe  man  was  not  at  liberty," 
and  finally:  "Mr.  Allee  and  myself  went  over 
to  Mr.  McKee's  office  and  delivered  the  bond 
with  the  instructions  as  stated  before  that  it 
was  to  he  held  by  him  and  only  delivered  to 
the  building  and  loan  association  in  case  Mr. 
Allee  was  not  imprisoned." 

Van  Mordt,  another  employe  of  Katz,  testi- 
fied to  a  conversation  he  bad  with  McKee 
as  follows:  "I  told  Mr.  McKee  that  I  had 
been  informed  that  he  bad  a  bond  in  his  pos- 
session signed  by  Mr.  Katz  for  $S,(XIO,  and 
that  the  said  bond  was  a  part  of  the  indebt- 
edness due  to  the  Building  and  Loan  Associa- 
tion ;  that  the  bond,  as  I  understood,  was  to 
be  held  by  blm  for  them,  and  only  delivered 
in  case  Allee  was  not  Imprisoned.  And  to 
this  Mr.  McKee  replied  that  that  was  tbe 
case,"  and  again  that  McKee  agreed  to  the 
witness'  statement  "that  the  Katz  bond  was 
there  already  signed  only  to  be  delivered  If 
Mr.  Allee  was  not  imprisoned." 

Katz  himself  on  cross-examination  testified 


that  previously  to  his  delivery  of  the  bond 
to  Allee  he  said  to  Senator  McKee:  "  'I  will 
not  go  and  give  him  that  bond  except  that 
we  would  have  put  in  the  bond  that  Mr.  Al- 
lee la  to  get  his  freedom;  if  not,  then  the 
bond  should  be  null  and  void.'  'Well,'  the 
senator  said,  .'that  cannot  be  put  in,'  but  he 
assured  me  that  the  bond  would  not  be  used 
if  be  does  not  get  his  freedom."  As  to  the 
condition  on  which  tbe  bond  was  to  be  de- 
livered to  M<£ee,  Katz's  version  was:  "I 
sent  Mr.  Allee  and  Mr.  Van  Winkle  and  said, 
'Now,  you  cannot  tell  if  anything  happens  to 
me  I  want  to  have  that  you  should  be  wit- 
nesses. Now  you  go  over  there,  and,  if  Mr. 
McKee  says  to  you  that  this  is  going  to  be 
kept  and  this  is  only  good  in  case  Mr.  Al- 
lee gets  his  freedom,  you  give  it  up ;  if  not, 
bring  it  back.' "  Allee  and  Van  Winkle  de- 
livered the  bond  to  McKee  on  May  21st,  and 
on  the  day  following  McKee  made  arrange- 
ments to  pay  the  ^14,000  to  the  association, 
which  included  this  bond.  Allee  had  been  In- 
dicted on  May  21st,  but  the  fact  was  not 
known  until  the  22d.  On  May  25th  Allee  was 
arraigned  and  pleaded  not  guilty,  and  gave 
bail  with  Katz  as  his  bondsman.  On  June 
9th  McKee  settled  Alice's  debt  to  the  associa- 
tion by  delivering  the  two  bonds  and  tbe 
balance  in  cash.  On  June  11th  Allee,  through 
his  counsel,  entered  a  plea  of  "non  viilt,"  and 
on  June  22d  was  sentenced  to  one  year's  im- 
prisonment which  he  served.  During  this 
year  Katz  made  no  demand  upon  any  one 
for  the  return  of  his  bond,  but  at  tbe  end  of 
the  year,  when  the  bond  fell  due  and  this 
action  was  brought,  made  the  defense  that 
tbe  imprisonment  of  Allee  constituted  a  vio- 
lation of  the  condition  attached  to  the  deliv- 
ery of  the  bond  which  rendered  it  void  un- 
der the  doctrine  of  special  agency  as  illus- 
trated by  tbe  case  of  Black  v.  Shreve,  13  N. 
J.  £q.  465,  along  tbe  lines  of  which  decision 
the  case  was  tried  In  the  circuit  court.  Un- 
der this  trial  theory,  the  question  whether 
under  'the  circumstances  McKee  became  the 
special  agent  of  Katz  was  left  to  the  jury, 
with  instructions  that  "when  a  man  is  a 
special  agent  those  who  deal  with  him  are 
bound  to  inquire  as  to  the  extent  of  his  au- 
thority," and  "fus  a  matter  of  law,  when  a 
man  Is  a  special  agent,  the  parties  dealing 
with  blm  must  inquire  as  to  the  extent  of 
his  power."  "If  a  special  agent  violate  his 
Instructions,  his  principal  is  not  bound  by 
his  acts  unless  subsequently  ratified,"  and  al- 
so tliat  "in  dealing  with  a  special  agent  a 
third  party  does  so  at  his  peril,  unless  he 
ascertain  tbe  agenfs  authority  from  the 
agent's  principal." 

Verdict  and  Judgment  baving  gone  for  the 
plaintiff,  the  defendants  took  their  writ  of 
error  to  the  Supreme  Ck)urt,  in  which  the 
judgment  was  reversed  upon  a  ground  which 
Is  thus  set  forth  in  the  opinion  of  that  court: 

"Tbe  eighth  request  to  charge  was  that  if 
the  jury  found  that  the  bond  was  delivered 
to  McKee  by  Kats  upon  the  express  condl- 
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tion  that  It  TTBB  not  to  be  dellTered  to  tbe 
plaintiff,  should  Allee  be  sent  to  prison,  that 
McKee  thereupon  became  a  special  agent, 
and,  If  be  delivered  the  bond  In  violation  of 
his  Instructions,  the  plaintiff  could  not  recov- 
er against  the  defendant,  even  though  the 
plaintiff  did  not  know  that  snch  instructions 
bad  'been  given  to  Mr.  McKee.  Instead  of 
charging  this,  the  trial  court  left  the  ques- 
tion to  the  Jury  as  to  whether  McKee  was  a 
special  or  a  general  agent,  and  proceeded  to 
say  that.  If  he  was  a  general  agent,  the  as- 
sociation was  not  bound  to  Inquire  as  to  the 
extent  of  his  authority.  Under  the  doctrine 
laid  down  by  the  Court  of  Brrors  in  Black  r. 
Shreve,  13  N.  J.  Eq.  456,  if  the  condition 
was  imposed  upon  McKee  by  Katz,  McKee 
was  a  special  agent,  *  *  •  the  defendant 
was  entitled  to  have  the  jury  instructed  as 
stated  in  the  request  to  charge  as  above  set 
out,  and  its  refusal  was  error." 

The  exact  language  of  the  request  was: 
"If  the  Jury  find  that  the  bond  was  delivered 
to  Mr.  McKee  by  the  defendant  Katz  upon 
the  express  condition  that  the  same  was  not 
to  be  delivered  to  the  plaintiff  in  the  event 
that  Allee  should  be  sent  to  prison,  Mr.  Mc- 
Kee thereupon  became  a  special  agent"  And 
the  answer  of  tbe  trial  Judge  to  this  request 
was:  "I  refuse  to  charge  that,  gentlemen, 
except  so  far  as  I  have  already  charged  up- 
on that  point" 

By  the  present  writ  of  error  the  building 
and  loan  association  seeks  to  reverse  the 
Judgment  of  tbe  Supreme  Court  which  re- 
versed the  Judgment  recovered  by  the  asso- 
ciation In  tbe  circuit  court  of  Passaic 
county. 

J.  W.  De  Yoe  and  Michad  Dunn,  for  plain- 
tiff In  error.  Bilder  &  Bilder  and  William 
B.  Gourley,  for  defendant  in  error  Bernard 
Katz. 

OARBISON,  ].  (after  stating  the  facts  as 
above).  The  refusal  of  the  trial  Judge  to 
charge  the  defeudants'  eighth  request  was 
not  error.  The  request  was  unsupported  by 
the  testimony  and  unsound  in  law. 

1.  There  was'  no  evidence  that  Katz  deliv- 
ered the  bond  to  McKee  upon  the  express 
condition  stated  in  tbe  request,  or  that  such 
condition  accompanied  the  delivery  of  tbe 
bond  to  McKee  by  Allee  through  whom  snch 
delivery  was  in  fact  made.  Such  a  condi- 
tion as  that  stated  in  the  request  was  testi- 
fied to,  if  at  all,  with  respect  to  the  prelim- 
inary interviews  that  took  place  between 
Katz  and  McKee  before  the  bond  was  pre- 
pared, while  the  conditions  to  be  Inserted  in 
it  were  yet  under  advisement  and  Katz  was 
still  insisting  upon  a  condition  subsequent 
similar  to  that  stated  in  the  request  For 
obvious  legal  reasons,  such- testimony  afford- 
ed no  support  for  the  statemoit  of  the  re- 
quest as  to  tbe  condition  that  was  attached 
by  Katz  to  the  delivery  of  the  bond  at  the 
time  It  was  given  to  McKee  for  delivery  to 
the  association.    At  this  Juncture  tlie  con- 


dition Imposed  by  Katz,  aecerdlng  to  his  own 
witnesses,  was  that  the  bond  should  not  be 
delivered  if  Allee  was  imprisoned — an  intel- 
ligible condition  precedent  to  delivery — not 
if  Allee  was  going  to  be  imprisoned  or  "In 
the  event  that  Allee  should  be  B&it  to  prison," 
which  is  tbe  statement  of  the  request 

[1]  That  the  refusal  of  a  request  that  is 
unsupported  by  tbe  evidence  is  not  error  ia 
the  established  rule  of  tbis  court  Hum- 
phreys v.  Woodstown,  48  N.  3.  Law,  688,  7 
AU.  SOL 

If  It  should  be  argued  that  the  condition 
stated  in  the  request,  although  not  supported 
by  direct  evidence,  might  be  implied,  the  sit- 
uation ^B  not  changed.  The  court  could  not 
have  told  the  Jury  that  a  condition  thus  im- 
plied was  an  "express  condition"  which  la 
what  the  request  called  for;  and,  if  an  Im- 
plied condition  alone  was  supported  by  tbe 
evidence.  It  was  useless  to  charge  the  Jury 
as  to  the  effect  of  an  express  condition  of 
which  there  was  no  evidence.  Where  a  re- 
quest does  not  fit  the  case,  it  is  no  part  of 
the  court's  duty  to  so  modify  its  language 
as  to  render  it  applicable  to  tbe  testimony. 
A  request  must  stand  or  faU  by  the  language 
in  which  It  ia  presented  to  the  court,  unless 
modified  by  counsel. 

[2]  If  a  modification  of  such  language,  how- 
ever slight  is  required  in  order  to  entitle  the 
party,  as  matter  of  strict  right,  to  have  his 
request  charged,  it  is  not  error  to  refuse  to 
charge  such  request  The  reversal  of  a  judg- 
ment for  the  failure  of  the  court  to  so  mod- 
ify a  request  that  it  would  be  error  not  to 
charge  it  is  a  thing  yet  to  be  beard  of. 

Upon  established  principles  of  appellate 
procedure,  therefore,  tbe  Judgment  of  the  cir- 
cuit court  should  not  have  been  reversed  for 
its  refusal  to  charge  the  eighth  request  of 
tbe  defendants. 

[4]  2.  The  request  was  unsound  in  law. 

A  charge  of  tbe  request  or  of  its  legal  Im- 
port would  have  been  erroneous.     It  Is  not 
true  that,  "if  the  condition  was  imposed  up- 
on McKee  by  Katz,  McKee  was  a  special 
agent"     Special  agency  can  be  neither  cre- 
ated nor  proved  by  tbe  single  evidential  fact 
stated  in  the  request     Other  considerations 
bearing  upon  the  question  of  McKee's  agency 
for  Katz  and  particularly  upon  its  special 
character   were   directly    relevant  and  had 
been  testified  to  with  great  detail,  notably 
bis  existing  relations  to  the  other  actors  In 
the  transaction  and  bis  general  agency  for 
Allee,  the  co-obligor  with  Kate  on  the  bond 
and  in  whose  Interest  it  was  to  be  delivered 
to  the  plaintiff.     It  was  admittedly  as  tbe 
general  agent  of  Allee  that  McKee  first  ap- 
proached Katz  and  afterwards  dealt  wltli 
him.    If  in  the  course  of  such  dealing  McKee 
became  in  fact  an  agent  for  Katz,  such  fact 
was  susceptible  of  proof,  but  the  mere  cir- 
cumstance that  a  condition  was  Imposed  ui>- 
on  McKee  by  Katz,  while  evidential  upon  tbe 
question  of  such  agency,  was  not  conclusive 
proof  of  It;  still  Ics  was  it  conclusive  proof 
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that  McKee  was  Katz's  special  agent  wltb 
all  tbat  ttkat  Implied  as  to  tbe  building  as* 
soclation  which  knew  McKee  in  the  transac- 
tion only  as  AUee's  attorney  and  general 
agent 

The  mle  of  special  agency  contemplates 
that  third  parties  shall  have  by  way  of  no- 
tice whatever  indicia  normally  attend  the 
special;  i.  e.,  the  exclusive  nature  of  such 
unique  employment.  The  difference  between 
the  authority  to  perform  a  particular  act  in 
a  particular  way  and  the  authority  to  perform 
ell  acts  connected  with  a  particular  employ- 
ment, which  is  tbe  essential  distinction  be- 
tween a  special  and  a  general  agency,  while 
fraught  with  momentous  consequences  to 
third  parties,  affords  but  slight  surface  indi- 
cation by  way  of  notice.  The  peril  incurred 
in  dealing  with  a  special  agent  should  there- 
fore not  be  made  more  real  by  being  made 
more  insidious.  The  sole  protection  afforded 
by  the  mle  is  tbat  such  agent  shall  be  in 
fact  a  special  agent  with  all  that  that  im- 
plies, as  was  pointed  out  by  Chief  Justic« 
Beasley  In  Ordinary  v.  Thatcher,  41  N.  J. 
Law,  403,  32  Am.  Rep.  225.  Hence  the  em- 
phasis of  the  rule,  "He  who  deals  with  a 
special  agent  does  so  at  his  peril,"  falls  on 
the  word  "special."  It  is  the  special  charac- 
ter of  the  agency  that  imparts  in  law  tbe  pe- 
culiar force  to  a  secret  instruction,  not  the 
secret  instruction  that  imparts  In  law  a  spe- 
cial character  to  an  existing  agency.  If  this 
w6re  not  so,  such  an  inBtnictlon  would  as 
matter  of  law  make  one  my  special  agent  al- 
though he  were  In  fact  my  general  agent,  or 
tbe  agent  of  my  adversary  or  of  one  of  the 
actors  in  a  transaction  with  whom  I  was 
dealhig  at  arm's  length.  There  is  no  such 
mle  of  law. 

[31  The  qnestlon  of  agency  In  any  form 
is  one  of  fact  and  that  of  special  agency  pe- 
culiarly so,  unless  the  incapacity  of  one  to 
become  the  special  agent  of  another  so  con- 
clusively appears  as  to  present .  an  insur- 
mountable legal  barrier.  Tbe  submission  to 
the  jury  therefore  of  Katz's  contention  that 
McKee  was  his  special  agent  as  a  question 
to  be  determined  from  all  the  relevant  testi- 
mony wns  as  favorable  to  Katz  as  his  case 
permitted.  To  have  confined  the  Jury  in  the 
determination  of  this  question  to  the  single 
evidential  circumstance  mentioned  in  the  de- 
fendants' request  would  have  been  in  our 
opinion  clearly  erroneous. 

The  judgmoit  of  the  circuit  court  should 
not  have  been  reversed  for  failure  to  charge 
fbls  request 

Tbe  Supreme  Court  was  also  of  opinion 
that  the  circuit  conrt  committed  error  In 
what  tlie  Judge  said  in  response  to  the  de- 
fendants' eleventh  request.  We  find  no  er- 
ror in  this  respect  that  entitles  tbe  defendant 
to  a  reversal.  The  substance  of  the  request 
bad  been  charged;  hence  its  refusal  was  not 
error.    If  the  Judge  in  stating  his  reason  for 


refusing  the  request  inaecnratdy  rehearsed 
what  he  tiad  already  charged,  the  way  to 
take  advantage  of  such  inaccuracy  was  not 
by  an  exception  to  the  refusal  to  charge,  but 
by  asking  for  an  exception  that  would  bring 
the  precise  point  to  the  attention  of  the  Judge, 
which  was  not  done  in  the  present  case.  The 
assignment  of  error  as  to  the  refusal  to 
charge  is  completely  answered  by  the  fact 
that  the  request  was  covered  by  the  charge. 
No  assignment  of  error  and  no  bill  of  excep- 
tions raised  in  the  Supreme  Court  any  other 
qnestlon  arising  out  of  the  language  in  which 
this  request  was  denied. 

We  conclude,  therefore,  tbat  tbe  Judgment 
of  the  Supreme  Court  reversing  the  Judgment 
of  the  circuit  court  should  be  reversed,  and 
that  the  Judgment  of  the  circuit  court  should 
be  afBrmed. 

(81  N.  J.  L.  «S6) 
LEHIGH  &  H.  R.  BT.  CO.  v.  ANTALICS. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

fByUahui  by  th«  Court.) 

1.  Trespass  (J  44»)— Btjbdeh  of  Paoviire  Ti- 
tle.  - 

The  action  of  trespass  being  a  possessory 
action,  the  party  in  possession  la  the  apparent 
o-wner,  and  by  possession  has  a  good  title 
Hf^inst  all  tbe  world,  for  every  purpose,  until  a 
superior  one  is  shown,  the  plea  of  liberum  tene- 
mentura  casting  the  burden  of  provine  title  up- 
on the  defendant,  which  is  not  shifted  oy  a  trav- 
erse alleging  prpp^rty  In  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  H  11^115;   Dec.  Dig.  f  44.*] 

2.  Deeds   (|  112*)— Debcriftioh— Reikbencb 
TO  Map. 

A  description  in  a  conveyance  referring  to 
a  map  annexed  must  be  read  In  connection  with 
such  map,  and  the  court  must  interpret  the 
scope  of  the  conveyance  by  reference  to  both. 

.[Ed.  Note.— For  other  cases,  see  Deed*,  Cent 
Dig.  H  323,  324;   Dec.  Dig.  |  112.*] 

Error  to  Circuit  Court,  Sussex  County. 

Action  by  tbe  Lehigh  &  Hudson  River 
Railway  Company  against  George  Antalics. 
Judgment  for  defendant  and  plaintiff  brings 
error.     Reversed.    . 

George  M.  Shipman,  for  plaintlfl  in  error. 
Conlt  &  Dolan,  for  d^endant  In  error. 

VOORHEES,  J.  Two  assignments  of  error 
have  been  argued  as  grounds  for  reversing 
the  Judgment  for  the  defendant  rendered  on 
the  verdict  of  a  Jury  in  an  action  of  quare 
clausum  freglt  The  case  shows  that  the  de- 
fendant owned  and  occupied  land  adjoining 
tbe  plaintiff's  right  of  way  on  Its  northerly 
side  near  Franklin  station,  in  Sussex  county ; 
the  lands  being  separated  from  each  other  by 
a  fence.  The  trespass  consisted  in  breaking 
down  this  fence  in  two  places,  and  passing 
over  a  narrow  portion  of  tbe  right  of  way  to 
apoblic  highway  which  crossed  the  railroad, 
in  a  winding  and  diagonal  manner  near  one 
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of  the  points  where  the  trespasses  'were  com- 
mitted. 

The  first  error  assigned  is  to  the  refusal 
of  the  court  to  direct  a  verdict  for  the  plain- 
tiff. There  was  eyidence  of  the  possession  of 
the  locus  in  quo  by  the  plaintiff  at  the  time 
of  the  commission  of  the  trespasses  by  testi- 
mony of  a  witness  or  witnesses  to  that  fact, 
which  was  uncontradicted.  This  under  ordi- 
nary circumstances  would  have  been  suffi- 
cient to  sustain  the  plaintiff's  case,  and,  be- 
cause uncontroverted,  has  authorized  the  di- 
rection prayed  for. 

[1]  The  action  of  trespass  being  a  posses- 
sory action,  the  party  in  possession  is  the 
apparent  owner,  and  by  possession  has  a  good 
title  against  all  the  world  for  every  purpose 
until  a  superior  one  is  shown  (Todd  v.  Jack- 
son, 26  N.  J.  Law,  525),  the  plea  of  liberum 
tenementum  casting  the  burden  of  proving 
title  upon  the  defendant,  which  is  not  shifted 
by  a  traverse  alleging  property  In  the  plaintiff 
(Outcalt  v.  Durllng,  26  N.  J.  Law,  443).  The 
difficulty  with  this  case,  however,  was  tliat 
the  plaintiff  failed  to  rely  upon  his  possession 
and  sought  to  prove  his  title.  The  court 
seems  to  have  misconceived  the  real  Issue 
probably  because  of  tbe  plea  of  liberum  ten- 
ementum interposed  by  tbe  defendant,  and 
confined  tbe  case  to  the  paper  title.  This 
course  was  apparently  acquiesced  in  by  both 
parties,  for  the  court,  in  charging  the  jury, 
said:  "In  order  for  the  plaintiff  to  succeed 
in  this  case,  It  must  show  a  title  to  the  land 
in  question."  Accepting  tfiis  theory  of  the 
case,  the  plaintiff  carried  It  into  tbe  form  of 
his  request  to  direct  a  verdict,  for  be  failed 
to  state  as  a  ground  for  that  motion  that  he 
relied  upon  his  possession,  but  distinctly  plac- 
ed his  reliance  "on  the  strength  of  tbe  de- 
scription in  this  right  of  way  book  on  the 
ground  that  under  the  description  in  tbe  right 
of  way  book,  as  described  on  this  deed,  tbe 
railroad  company  is  the  owner  of  the  proper- 
ty where  the  fence  was  broken  down,  and  the 
testimony  shows  that  conclusively."  If  the 
motion  Is  to  prevail,  therefore,  it  must  be  up- 
on the  ground  so  set  forth  and  particularly 
brought  to  the  attention  of  tbe  court,  for  no 
other  reasons  can  be  urged  on  error  to  reverse 
a  ruling  of  the  trial  court  Trade  Insurance 
Company  v.  Barradiff,  45  N.  J.  Law,  543,  46 
Am.  Rep.  792;  Wallace  MuUer  &  Co.  v.  Le- 
ber, 65  N.  J.  Law,  198,  47  Atl.  430;  Jackson 
v.  Consolidated  Traction  Company,  59  N.  J. 
Law,  25,  35  Atl.  754. 

Turning,  then,  to  the  proof  of  title  offered 
by  the  plaintiff,  we  find  that  it  consisted  of 
an  award  made  by  commissioners  in  proceed- 
ings in  condemnation  in  1882,  under  which 
tbe  plaintiff's  right  of  way  was  acquired. 
The  description  therein,  which  is  alleged  to 
cover  the  locus  in  quo,  is  by  reference  to 
measurements  from  the  center  line  of  the 
railroad  and  also  by  reference  to  a  map  re- 
ferred to  In  the  description,  and  annexed  to 
it.    The  right  of  way  consists  of  a  strip  75 


feet  In  width  on  the  northerly  side  of  the  cen- 
ter line  and  25  feet  on  the  southerly  side  of 
the  center  line.  The  beginning  of  the  center 
line,  at  station  1896—96,  was  fixed  by  the  de- 
fendant's surveyor.  This  line,  according  to- 
the  description,  ran  "thence  along  tbe  center 
line  of  the  Lehigh  &  Hudson  River  Railroad 
on  a  five-degree  curve  bearing  to  the  left  a 
distance  of  ten  hundred  and  forty-four  (1044> 
feet  to  the  line  of  lands  of  tbe  New  York, 
Susquehanna  &  Western  Railroad  Company. 
Embracing  a  width  of  fifty  feet  on  each  side 
of  said  center  line  from  said  place  of  begin- 
ning, a  distance  of  eight  hundred  and  forty- 
two  (842)  feet  to  station  1905—38  on  the  east- 
erly side  of  the  WalklU.  Then  a  width  of 
twenty-five  feet  on  the  southerly  side  and 
seventy-five  feet  on  the  northerly  side  of  said 
center  line  to  the  said  lands  of  said  the  New 
York,  Susquehanna  &  Western  Railroad  Com- 
pany. Containing  two  acres  and  forty  eight 
hundredths  of  an  acre  of  land,  as  more  fully 
appears  by  a  map  hereto  annexed  and  by  tbe 
plot  thereon  marked  Plot  No.  2."  The  tracks 
of  the  New  York,  Susquehanna  &  Western 
Railroad  cross  the  right  of  way  of  the  plain- 
tiff easterly  of  the  point  where  one  of  the 
openings  In  the  fence  had  been  made  by  tbe 
defendant 

[2]  It  was  claimed  by  the  defendant  that 
the  plaintiffs  title  did  not  extend  easterly 
beyond  a  point  where  its  measured  center  line 
of  1,044  feet  would  end,  a  point  lying  some- 
where between  the  location  of  the  two  places 
where  tbe  trespasses  occurred  and  excluding 
the  more  easterly  one.  The  defendant  did 
not  contend  that  he  was  in  possession  of  any 
part  of  the  locus  in  quo,  or  that  he  claimed 
any  rights  therein.  He  did  not  dispute  the 
'facts  which  constituted  tbe  trespass,  nor  did 
he  prove  any  tittle  in  himself  or  title  in  a 
third  person  under  whom  he  mig^t  Justify. 
Todd  V.  Jackson,  supra.  In  other  words,  tbe 
defendant  relied  upon  what  he  considered  tbe 
failure  of  tbe  written  description  set  out  in 
the  condemnation  proceedings  to  carry  tlie' 
plaintiff's  land  eastward  of  a  point  lying  be- 
tween the  two  breaks  in  the  fence.  The  de- 
scription, however,  and  the  map  referred  to 
in  it  and  annexed  to  the  award  plainly,  must 
be  read  together.  In  3  Washburn,  Real  Prop, 
p.  367,  it  in  declared:  "Where  lines  are  laid 
down  upon  a  plan  and  are  referred  to  accord- 
ingly in  a  deed,  tbey  are  to  be  regarded  as 
giving  the  true  description  of  the  parcel,  as 
much  as  if  expressly  recited  in  the  deed  It- 
self." The  defendant  sought  to  ignore  the 
force  and  effect  of  the  map. 

Referring  to  the  plot  we  find  delineated 
on  it  both  the  northerly  and  southerly  bounds 
aries  of  the  plaintiff's  tract  Tbe  nortbM-ly 
boundary  continues  until  it  strikes  a  hielt. 
way  fence,  while  the  southerly  boundary  at 
a  point  further  west,  passes  through  tbts 
tnrrved  highway  fence.  Into  the  highway,  and 
then  at  an  angle  continues  nortbeasterljr 
through   and   along   tbe  highway,   until 
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strikes  the  same  highway  fence,  where  the 
fence  cnrres  easterly,  thus  showliig  a  triangle 
as  the  northeasterly  end  of  the  plot  This 
Is  In  conformity  with  the  description  Itself; 
for  while  the  center  line  stops  at  the  point 
1,044  feet  which  It  is  stated  is  the  bound- 
ary of  the  New  Tork,  Susquehanna  &  West- 
em  Railroad  lands,  and  was  not  disputed 
by  the  defendant,  the  lands  continue  on  un- 
tU  they  also  strike  the  same  boundary,  which 
is  shown  upon  the  plot,  as  above  stated,  by 
the  line  which  passes  through  the  above  ter- 
mination of  the  center  line.  Moreover,  the 
boundaries  of  the  whole  of  plot  No.  2  appear 
tinted  on  tlie  map,  and  these  boundaries  in- 
clude the  triangle.  This  also  appears  from 
the  testimony.  It  was  across  the  triangular 
piece  that  the  defendant's  witness  said  the 
more  easterly  trespass  had  been  committed. 
The  question  between  the  'parties  was  nar- 
rowed down  to  the  effect  of  the  plalntlfTs 
award,  and  an  effort  on  the  part  of  the  de- 
fendant to  limit  the  description  to  a  meas- 
ured line  because  there  were  no  physical 
monuments  on  the  ground  othei^lse  to  con- 
trol it 

Counsel  for  the  defendant  practically  con- 
ceded this;  for,  when  there  was  a  compari- 
son of  the  maps  of  the  two  surveyors,  he 
stated:  "On  our  map  that  Is  Just  the  same. 
Here  is  Antalics'  property.  Here  Is  the  Ke- 
rnes property.  There  is  a  lane  through  Mr. 
Remos'  property,  and  we  come  out  through 
Mr.  Remos'  property,  and  drove  across  here 
Into  the  public  road.  Our  claim  is  the  rail- 
road title  ends  there,  goes  down  here  to  this 
point  and  stopped  there,  according  to  the 
terms  of  that  deed.  The  claim  of  the  rail- 
road is  that  the  center  line  runs  to  there  and 
terminates,  and  that  those  side  lines  keep  on 
going,  or  this  one  stops  here,  because  It  comes 
to  the  land  of  the  Susquehanna,  and  this 
side  line  keeps  on  going  until  it  comes  way 
up  here  to  strike  the  land  of  the  New  York, 
Susquehanna  &  Western  Railroad  at  some 
point  up  here.  •  *  •  There  is  no  dispute. 
•  •  •  That  Is  the  only  question  in  regard 
to  the  paper  title  of  the  defendant."  It  was 
tborefore  uncontroverted  that  if  the  plain- 
tiff's construction  of  the  award  prevailed, 
the  plaintiff  was  entitled  to  recover. 

At  the  close  of  the  case,  therefore,  there 
remained  only  a  legal  question,  and  that  was 
the  construction  to  be  given  to  the  award. 
That  Inetrument  clearly  carried  the  title  to 
the  lands  forming  the  triangle,  which  admit- 
tedly included  the  locus  in  quo.  A  descrip- 
tion in  a  conveyance,  referring  to  a  map  an- 
nexed, must  be  read  in  connection  with  sndti 
map,  and  the  court  must  Interpret  t)ie  sci^ie 
of  the  conveyance  by  reference  to  both.  The 
submission  to  the  jury  of  this  question  was 
dearly  wrong.  The  plalntlfTs  motion  to  di- 
rect a  verdict  for  the  plaintiff  should  have 
prevailed. 


The  remaining  assignment  of  error  has 
been  examined,  but  has  been  found  to  be  un- 
available to  the  plaintiff. 

The  Judgment  will  be  reversed,  to  the  end 
that  a  venire  de  novo  may  be  awarded. 

at  tt.  J.  B.  571) 

OCEAN  VIEW  LAND  CO.  ▼.  LODDBN- 

SLAGER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  J9,  1911.) 

(Byllahut  bv  the  Court.) 
Quizrma  Tttlk   (|S  44,  47*)— Vaumtt  of 

ClAIK. 

Where,  under  a  bill  to  quiet  title  (S  G.  S. 
1895,  p.  3486),  the  complainant  has  established, 
to  tne  satisfaction  of  the  Court  of  Chancery, 
that  be  is  in  peaceable  possession  of  the  lands 
described  In  bis  bill  of  complaint,  claimlnc  to 
own  the  same,  and  that  his  title  is  denied  or 
disputed,  and  no  suit  is  pending  to  test  the  val- 
idity of  such  hostile  claim^  the  burden  of  es- 
tablishing such  adverse  claim  Is  upon  the  per- 
son setting  It  up,  in  which  case  the  doart  of 
Chancery  may  order  that,  in  a  feigned  issue 
framed  to  test  the  validity  of  such  claim,  the 
defendant,  or  party  setting  it  up,  sustain  the 
issue  as  plaintiff. 

[E!d.  Note. — For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  ${  89,  95-97;  Dec  Dig.  |i  44, 
47.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Ocean  View  Land  Company 
against  William  B.  Loudenslager.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

Thompson  ft  Cole,  for  appellant  George 
A.  Bourgeois,  for  respondent. 

BERGEN,  J.  The  complainant  filed  its  bill 
In  this  cause  for  the  purpose  of  quieting  its 
title  to  certain  land  therein  specifically  set 
out  snd  called  upon  the  defendant  to  answer 
and  set  forth  what  claim  or  title  to  the  land 
he  made,  and  in  what  manner  it  was  derived 
or  created,  and  prayed  that  the  court  fix  and 
settle  the  rights  of  the  parties  to  the  land. 
The  complainant  exhibited  in  its  bill  a  pa- 
per title  by  deeds  duly  executed  and  record- 
ed, and  charged  that  it  was  the  owner  in  fee 
and  in  peaceable  possession  of  the  property. 
The  defendant  in  his  answer,  claimed  title  to 
the  lands  by  virtue  of  two  deeds  duly  execut- 
ed and  recorded,  and  denied  that  the  com- 
plainant was  ever  in  peaceable  possession 
thereof,  and  averred  that  he  was  In  peaceable 
possession,  and  then  demanded  a  trial  by 
Jury  to  determine  the  issues  Involved. 

The  first  section  of  the  act,  which  is  entitl- 
ed "An  act  to  compel  the  determination  of 
claims  to  real  estate  In  certain  cases,  and  to 
quiet  the  title  to  the  same,"  as  amended  in 
1901,  P.  L.  S7,  provides  for  two  cases  In 
which  a  bill  for  such  purpose  may  be  filed; 
one,  where  any  person  is  in  peaceable  posses- 
sion of  land,  claiming  to  own  the  same  and 
his  title  thereto  is  disputed,  and  no  suit  is 
pending  to  enforce  or  test  the  validity  of 
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such  adverse  title,  and  the  other,  where 
lands  by  reason  of  tiieir  extent,  or  being  wild, 
waste,  unlnqlosed,  or  unimproved,  shall  not 
be  In  the  actual  possession  of  the  owner 
claiming  to  own  the  same  In  fee  under  a  deed 
duly  recorded,  and  who  shall  have  paid  taxes 
upon  such  land  for  five  successive  years  im- 
mediately prior  to  the  commencement  of  the 
suit  The  first  ground  of  Jurisdiction  was 
provided  for  In  P.  L.  1870,  p.  20  (3  Gen.  Stat. 
p.  3486),  and  the  second,  by  the  amendment  of 
1901.  The  bill  of  complaint  in  the  present 
case  charges  that  the  complainant  has  a  pa- 
per title,  and  that  it  is  In  peaceable  possession 
of  the  land  claiming  to  own  the  same,  so  that 
it  falls  within  the  first  jurisdictional  class  as 
established  prior  to  the  amendment  of  1901. 

At  the  hearing  before  the  learned  vice 
chancellor  proof  was  made  of  the  Jurisdic- 
tional facts,  namely,  that  the  complainant 
was  in  peaceable  possession,  claiming  to  own 
the  lands,  and  that  no  suit  was  pending  to 
enforce  or  test  the  validity  of  the  title  or 
claim  of  ownership  made  by  the  defendant 
as  set  up  and  specified  In  his  answer.  The 
defendant  offered  no  testimony  on  the  ques- 
tion of  peaceable  possession  by  complainant, 
but  insisted  that,  on  that  produced  by  the 
complainant,  no  legal  inference  could  be 
drawn  that  such  required  possession  existed. 
The  learned  vice  chancellor  advised  that  it 
be  ordered,  adjudged,  and  decreed  that  at  the 
time  of  the  filing  of  its  bill  the  complainant 
was  in  peaceable  possession  of  the  lands  and 
premises  described  in  the  bill  of  complaint, 
and  also  that  an  Issue  be  framed  to  try  the 
title  to  the  land,  in  which  issue  the  defend- 
ant should  be  the  plaintiff,  and  the  complain- 
aQt  defoidant,  from  which  order  and  decree 
the  defendant  has  appealed.  We  agree  with 
the  learned  vice  chancellor  that  the  com- 
plainant has  shown  it  was,  when  the  bill  of 
complaint  was  filed.  In  peaceable  possession 
of  the  land,  claiming  to  own  the  same  by  vir- 
tue of  duly  executed  conveyances. 

The  next  question  to  be  considered  is 
whether  that  part  of  the  order  which  adjudg- 
es that  the  defendant  be  the  plaintiff  in  the 
Issue  framed  to  try  the  title  to  the  land  is 
erroneous.  The  statute,  after  requiring  the 
defendant  If  he  shall  answer,  to  specify  and 
set  forth  the  estate,  interest,  or  Incumbrance 
he  may  claim,  provides  for  an  issue  at  law, 
upon  tii'e  application  of  either  party,  "to  try 
the  validity  of  such  claim,"  meaning,  mani- 
festly, the  validity  of  the  claim  specified  by 
the  defendant  In  his  answer. 

As  this  question,  so  far  as  we  can  discover, 
has  never  been  squarely  presented  to,  or 
passed  upon  by,  this  court,  a  brief  considera- 
tion of  the  cases  indicating  the  practice  of 
the  Court  of  Chancery  relating  to  it  may  be 
of  assistance.  The  statute  under  considera- 
tion was  passed  in  1870,  and  at  the  October 
term  of  the  Court  of  Chancery  of  1876,  Chan- 
cellor Runyon,  In  dealing  with  this  statute, 
sold,  in  Powell  v.  Mayo,  27  N.  J.  Eq.  440: 
"The  defendants  here  were,  properly,  plain- 


tiffs In  the  issue.  It  Is  Incumbent  on  them  .to 
establish  their  title  on  the  trial  of  the  issue, 
as  In  an  action  of  ejectment."  This  case 
seems  to  have  stood  unchallenged  for  over 
34  years  as  indicating  the  practice  of  that 
court  The  rule  established  in  that  case  was 
followed  by  Vice  Chancellor  Pitney  In  Beale 
V.  Blake,  45  N.  J.  Eq.  668,  18  AtL  300,  where 
the  point  under  consideration  was  whether 
the  question  of  complainant's  peaceable  pos- 
session should  not  be  tried  in  the  law  court 
with  the  issue  framed  to  determine  the  valid- 
ity of  the  defendant's  title.  This  was  refus- 
ed, and  the  question  of  possession  by  the 
complainant  was  heard  and  disposed  of  be- 
fore the  issue  at  law  was  framed  on  the  main 
question,  viz.,  the  validity  of  defendant's 
claim.  On  this  point  the  learned  vice  chan- 
cellor said :  "The  issue  Is  quite  distinct  from 
the  main  issue  of  title  or  no  title  in  the  de- 
fendant On  it  the  complainant  has  the  af- 
firmative and  occupies  the  position  of  plain- 
tiff, while  on  the  issue  of  title  or  no  title  in 
the  defendant,  the  position  of  the  parties  is 
reversed,  and  the  defendant  holds  the  affirma- 
tive and  the  position  of  plaintiff." 

In  McCuUough  v.  Absecom  Beach  8c  Land 
Imp.  Co.,  48  N.  J.  Eq.  170,  21  Att.  481,  the 
same  vice  chancellor  held,  where  the  question 
of  title  was  determined  by  him,  no  applica- 
tion for  a  trial  at  law  being  made,  that  "the 
complainant  being  in  possession  the  burthen 
is  cast  upon  the  defendant  of  showing  its 
title,  and  that  it  is  superior  to  the  complain- 
ant's.   It  becomes  the  actor." 

In  Brady  v.  Carteret  Realty  Co.,  66  N.  J. 
Kq.  243,  67  Ati.  814,  Brady  filed  his  bill 
against  the  realty  company  under  the  stat- 
ute to  quiet  bis  title  against  the  adverse 
claims  of  the  defendant,  and  while  the  order 
made  when  the  issue  was  framed  to  test  the 
title  at  law  does  not  appear,  it  was  said  by 
Chancellor  Magie  (s.c.,  68  X.  J.  Eq.  55, 59  Atl. 
639),  in  considering  the  awarding  of  a  new 
trial,  "The  realty  company  was  the  plaintiff 
and  Brady  was  the  defendant  in  the  issue;" 
and  Mr.  Justice  Reed  in  an  opinion  in  this 
court  in  the  same  case  (70  N.  J.  Eq.  748, 
64  Ati.  1078,  8  L.  R.  A.  [N.  S.]  866,  118  Am. 
St  Rep.  778),  said,  that  the  Chancellor  made 
ah  order  "between  the  Carteret  Realty  Com- 
pany as  plaintiff  and  Brady  as  defendant" 

Our  attention  has  been  called  by  the  appel- 
lant to  the  case  of  Oberon  Land  Co.  v.  Dunn, 
reported  In  60  N.  J.  Eq.  280,  47  Atl.  60,  In 
which  Vice  Chancellor  Grey  said  that  at  the 
trial  of  the  feigned  issue  "a  verdict  was 
found  In  favor  of  Mary  Dunn  and  others, 
defendants,  as  appears  by  the  postea,"  from 
which  it  is  argued  that  In  that  case  the  de- 
fendants in  equity  were  also  defendants  at 
law.  The  question  of  parties  was  not  mate- 
rial to  the  matter  under  consideration,  and 
the  learned  rice  chancellor  may  have  referred 
to  them  as  they  appeared  In  the  equity  suit 
he  was  determining,  but  if  It  be  otherwise  IC 
does  not  appear  that  any  order  was  made 
fixing  the  status  of  the  parties  in  the  issue  afc 
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law.  Tet  If  It  be  granted  that  In  that  case 
the  order  was  that  the  complainant  be  plaln- 
tltr  It  wa8  antagonistic  to  the  general  rule  ob- 
served In  the  court  of  eqnlty  for  many  yean, 
which  has  been  to  put  upon  the  complainant 
the  burden  of  establishing,  to  the  satisfaction 
of  the  Oourt  of  Chancery,  the  peaceable  pos- 
session and  claim  of  ownerslilp  which  the 
law  requires  before  he  can  call  upon  the  de- 
fendant to  show  the  validity  of  his  claim, 
and  when  so  established  the  burden  falls  up- 
on the  defendant  to  make  out  his  adverse 
claim.  The  purpose  of  the  act  Is  not  to  re- 
lieve persons  wbo  have  the  power  to  test  the 
hostile  claim  by  a  direct  proceeding  in  the 
usual  mode,  but  to  aid  persons  whose  sltua-- 
tion  affords  them  no  such  opportunity.  Jer- 
sey City  T.  Lembeck,  31  N.  J.  Eq.  255-272. 
It  lends  Its  aid  to  one  in  peaceable  possession 
under  claim  of  ownership  to  compel  an  ad- 
verse claimant  to  establish  his  claim.  He 
may  do  so  in  eqnlty  or  at  law,  but  in  either 
case  he  is  asserting  a  hostile  claim  against 
one  In  peaceable  possession,  which  he  must 
proceed  to  establish  or  abandon. 

In  our  opinion  where  the  complainant  has 
established,  to  the  satisfaction  of  the  Oourt 
of  Chancery,  that  he  Is  In  peaceable  posses- 
sion of  the  land  described  in  a  bill  to  quiet 
title,  claiming  to  own  the  same,  and  that  his 
title  thereto  is  denied  or  disputed,  and  that 
no  suit  is  pending  to  test  the  validity  of  such 
hostile  claim,  the  burden  of  establishing  the 
validity  of  such  claim  is  upon  the  person  set- 
ting it  up,  and  that  in  such  case  the  Court  of 
Chancery  may  lawfully  order  that,  in  a  feign- 
ed issue  at  law,  framed  to  test  the  legality 
of  the  claim  adverse  to  complainant,  the  de- 
fendant assume  the  burden  and  sustain  the 
Issue  as  plaintiff.  It  is  not  Intended  now  to 
express  any  opinion  regarding  the  situation 
that  may  arise  under  the  addition  to  the 
original  act  made  by  the  amendment  of  1901, 
above  referred  to,  regarding  lands  not  in  ac- 
tual, but  perhaps  constructive,  possession  un- 
der deeds  recorded,  and  where  taxes  have 
been  paid  for  five  successive  years.  This 
question  was  passed  upon  by  Vice  Chancellor 
Learning  In  McGrath  v.  Norcross,  73  N.  J. 
Eq.  274,  67  Atl.  942,  but  Its  consideration  Is 
not  required  in  disposing  of  this  cause. 

Tbe  order  and  decree  under  review  Is  af- 
firmed. 


DOUGHTY  V.  ATLANTIC  CITY  BUSINESS 
LEAGUE. 

(Court  of  Eirron  and  App'eals  of  New  Jersey. 
July  8,  1911.) 

1.   EXFI^OSIYKS  (I  11»)— FlKEWOBK»— IWJTTBT— 
LlABILIXr. 

A  city  business  league,  which  through  a 
eommittee  arranged  for  a  display  of  fireworks 
on  a  vacant  lot  in  a  crowded  portion  of  the 
eity,  was  liable  for  tbe  destrnctiob  of  plaintiff's 
property  by  fire,  where  tbe  Jury  found  that  the 


explosion  of  fireworks  mm  a  nuisance,  and  wan 
the  cause  of  the  fire. 

_[Ejd.  Note. — ^For  other  cases,  see  Explosives, 
Cent  Dig.  I  8:  Dec.  Dig.  t  11. •] 

2.   MaSTEB  ANO  SitBVARI  (I  323*)— IRDKPBHD- 
BNT  CONTBACTOBS. 

Where  the  exhibition  of  fireworks  causing 
destruction  of  plaintiff's  property  by  fire  was 
a  nuisance,  the  doctrine  that  exempts  one  from 
liability  for  the  acts  of  an  independent  eon- 
tractor  does  not  apply. 

[BH.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1284;  Dec.  Dig.  |  323.«] 

Appeal  from  Circuit  Court,  Atlantic  County. 

Action  by  Carroll  Doughty  against  the  At- 
lantic City  Business  League.  From  a  Judg^ 
ment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

Eli  H.  Chandler,  for  plaintiff  In  error. 
Harry  R.  Coulomb,  for  defendant  In  error. 

PER  CURIAM.  [1]  There  was  evidence 
Justifying  an  inference  that  the  ■  defendant, 
through  a  committee,  arranged  for  a  display 
of  fireworks  on  a  vacant  lot  in  a  crowded 
portion  of  Atlantic  City,  and  that  the  plain- 
tiff's property  was  destroyed  by  flre  communi- 
cated from  the  fireworks.  The  t^ial  Judge 
left  It  for  the  jury  to  say  whether  the  ex- 
plosion of  fireworks  was  a  nuisance  under  the 
circumstances  of  the  case,  and  whether  it 
was  the  cause  of  the  fire, that  destroyed  tbe 
plaintiff's  property.  This  was  as  favorable 
a  view  of  the  case. as  the  plaintiff  in  error 
could  claim.  Jenne  v.  Sutton,  43  N.  J.  Law, 
257,  39  Am.  Rep.  678.  Although  in  that  case 
the  bomb  was  exploded  In  the  street,  and  in 
this  case  upon  private  property  pear  the 
street  line,  tbe  difference  la  not  materlaL 
McAndrews  v.  CoUerd,  42  N.  J.  Law,  189,  36 
Am.  Rep.  508.  There  is  nothing  in  Sebeck  v. 
Plattdeutsch  Volkfest  Vereln,  64  N.  J.  Law, 
624,  46  Ati.  631,  50  L.  R.  A.  199,  81  Am.  St 
Rep.  512,  to  conflict  with  this  view.  Tbe 
fact  that  exculpated  the  defendant  In  that 
case  was  that  the  plaintiff  voluntarily  assum- 
ed the  risk  for  the  sake  of  the  pleasure  of 
seeing  the  fireworks,  and  to  protect  him  from 
the  danger  would  have  been  to  exclude  him 
from  the  sight  he  had  paid  to  see. 

[2]  Since  in  the  present  case  tbe  exhibition 
was  a  nuisance,  the  doctrine  that  exempts 
one  from  liability  for  the  act  of  an  Independ- 
ent contractor  does  not  apply.  Cuff  ▼.  New- 
ark &  New  York  Railroad  Ce.,  36  N.  J.  Law, 
17,  10  Am.  Rep.  205,  aflirmed  35  N.  J.  Law, 
574. 

The  judgment  for  the  plaintiff  ia  affirmed, 
with  costs. 

"""^  (TO  N.  J.  a  185) 

COPE  V.  O.  B.  WALTON  CO.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  28,  1911.) 

CORPOBATIONS  (!  543*)— INSOLVEHOT— COirVKT- 
ARCES    WHEN  -INSOLVENT. 

An  assignment  by  a  corporation.  Insolvent 
to  the  knowledge  of  the  assignee,  of  money  to 
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become  due  nnder  a  contract  for  work  by  the 
corporation,  even  if  considered  a  sale  for  value, 
is  ineffective  against  the  lien  of  one  subsequent- 
ly furnishing  the  corporation  material  for  the 
work;  the  only  proviso  to  Corporation  Act  (P. 
L.  1896,  p.  298),  §  64,  providing  that  every  sale, 
conveyance,  assignment,  or  transfer  by  a  cor- 
poration when  insolvent  shall  be  void  as  against 
creditors,  being  that  a  bona  fide  purchase  for 
a  valuable  consideration,  before  the  corporation 
shall  have  suspended  its  ordinary  business,  "bj 
any  person  without  notice  of  such  Insolvency, 
shall  not  be  invalidated. 

_  [EM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  t  2161;   Dec.  Dig.  S  543.*] 

Appeal  from  Court  of  Chancery;  Walker, 
Vice  Chancellor. 

Siilt  by  Joshua  S.  Cope  against  the  a  B. 
Walton  Company  and  others.  From  a  decree 
for  complainant  (TT  N.  J.  Eq.  512,  76  AtL 
1044),  appeal  is  taken.    Affirmed. 

Frank  S.  Katzenbach,  Jr.,  for  appellant 
James  &  Malcolm  O.  Buchanan,  for  respond- 
ents. 


OUMMERB,  0.  J.  The  bill  in  this  case 
was  filed  to  enforce  the  payment  of  a  munici- 
pal lien  claim  under  the  act  of  March  30, 
1892  (P.  I,.  1892,  p.  369).  Both  Cope,  the 
complainant  below,  and  one  Thomas  H.  Allen 
claimed  the  fund.  The  proofs  showed  that 
the  defendant,  C.  B.  Walton  Company,  a  cor- 
poration of  this  state,  had  a  contract  with  the 
freeholders  of  Mercer  county  for  the  con- 
struction of  a  stone  road  at  a  cost  of  $14,- 
360.64.  Tbe  complainant  furnished  crushed 
stone  to  tbe  Walton  Company  for  tbe  work, 
and  it  is  for  tbe  moneys  due  for  that  mate- 
rial that  tbe  Hen  is  filed  against  tbe  freehold- 
ers of  tbe  county.  At  the  time  when  the 
contract  was  entered  into  between  the  Wal- 
ton Company  and  the  county,  Charles  B. 
Walton,  tbe  treasurer  and  general  manager 
of  tbe  company,  applied  to  Allen  for  finan- 
cial assistance,  to  enable  tbe  company  to 
carry  on  the  work  of  building  tbe  roads. 
Allen  thereupon  went  with  Walton  to  tbe 
First  National  Bank  of  Trenton,  and  the  fol- 
lowing arrangement  was  then  entered  into 
between  the  parties:  The  Walton  Company 
agreed  to  give  Allen  an  assignment  of  tbe 
moneys  to  grow  due  under  the  road  contract; 
Allen  agreed  that  he  would  Indorse  tbe  notes 
of  tbe  company;  and  the  First  National 
Bank  agreed  that  it  would  discount  tbe  notes 
so  Indorsed.  In  pursuance  of  this  arrange- 
ment, the  Walton  Company  executed  tbe  fol- 
lowing order:  "Trenton,  New  Jersey,  Janu- 
ary 13,  1908.  Mr.  E.  P.  Mount,  County  Col- 
lector, Mercer  County,  N.  J.  Dear  Sir:  Please 
pay  Thomas  R.  Allen  all  moneys  due  on  con- 
tracts for  roads  as  the  monthly  payments  at 
different  times  as  they  come  due  until  tbe 
completion  of  all  work  contract  for  tbe  year 
1908.  By  doing  so  you  will  oblige.  Yours 
very  truly,  The  C.  B.  Walton  Co.,  ChaTles 
B.  Walton,  Treasurer."  The  contention  on 
the  part  of  Allen  is  that  by  virtue  of  this  as- 


signment, or  order,  bis  right  to  tbe  moneys 
earned  by  tbe  Walton  Company  on  tbe  con- 
tract with  tbe  county  is  superior  to  that 
of  any  mechanic  or  materialman  furnishing 
work  or  materials  upon  tbe  road. 

Upon  the  bearing  before  tbe  vice  chancel- 
lor, the  compl€iinant  offered  evidence  to  show 
that  at  the  time  of  the  making  of  this  as- 
signment by  tbe  Walton  Company  to  Allen 
the  company  was  insolvent,  to  tbe  knowledge 
of  Allen.  Tbe  vice  chancellor  found  this  fact 
to  be  established  by  the  proofs.  This  finding, 
in  our  judgment,  is  amply  supported  by  tbe 
evidence  submitted. 

Conceding  that  tbe  order  upon  tbe  county 
collector,  signed  by  the  treasurer  of  the  Wal- 
ton Company,  tn  its  name,  bound  tbe  com- 
pany and  also  tbe  board  of  freeholders  of  tbe 
county,  and  was  therefore  valid  as  between 
Allen,  the  company,  and  tbe  board,  tbe  ques- 
tion remains  "whether,  in  view  of  the  fact 
that  at  the  time  tbe  order  was  made  the 
company  was  insolvent,  and  its  condition 
known  to  Allen,  his  right  to  the  fund  In  con- 
troveniy  is  superior  to  that  of  the  complain- 
ant under  his  lien.  The  answer  seems  to  us 
not  to  be  in  doubt  The  sixty-fourth  section 
of  our  Corporation  Act  (Pamph.  Laws  1896, 
p.  298)  provides  that,  "whenever  any  cor- 
poration shall  become  insolvent,  or  shall  sus- 
pend Its  ordinary  business  for  want  of  funds 
to  carry  on  tbe  same,  neither  the  directors, 
nor  any  officer  or  agent  of  the  corporation 
shall  sell,  convey,  tusign,  or  transfer  any  of 
its  estate,  effects,  choses  in  action,  goods, 
chattels,  rights  or  credits,  lands  or  tenements; 

•  *  •  and  every  such  sale,  conveyance, 
anifftunent,  or  transfer,  shall  be  utterly  null 
and  void  as  against  creditors;  provided  that 
a  bona  fide  purchase  for  a  valuable  consid- 
eration, before  tbe  corporation  shall  have  ac- 
tually suspended  its  ordinary  business,  by 
any  iwrson  without  notice  of  such  insolvency 

•  •  *  shail  not  be  Invalidated  or  im- 
peached." 

Considering  Allen  as  a  purchaser,  for  val- 
ue, of  the  chose  in  action  assigned  to  him  by 
the  order  drawn  upon  the  county  collector, 
bis  knowledge  of  the  company's  insolvency  at 
tbe  time  he  took  the  assignment  excludes  him 
by  the  very  words  of  the  proviso  from  the 
protection  afforded  by  it.  The  decree  ap- 
pealed from,  which  subordinates  Allen's  right 
under  his  assignment  to  that  of  the  complain- 
ant under  his  lien  claim,  must  be  affirmed. 


(a  N.  J.  L.  «i) 

BRESLIN  et  al.  v.  DONNELLY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  29,  1911.) 

(SyUaiut  ly  the  Court.} 

1.  WiLUB  (J  824»)— ExKOUTioN— QniESTioN  roR 
Jury. 

Where  the  facts  are  in  dispute,  the  issue 
whether  a  last  will  and  testament  was  executed 
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according  to  tlie  formalitiea  prescribed  by  law 
presents  a  jury  question. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  770;  Dec  Dig.  f  324. •1 

2.  Afpkai.  and  Ebbob  (i  1064*)— Habicuss 
Ebbob. 

Where  the  trial  court,  in  the  charge  refer- 
ring to  the  testimony  of  a  witness,  instructed 
the  jury  that  they  must  credit  the  witness- 
testimony,  or,  as  the  only  alternative,  brand  him 
as  a  perjurer,  such  direction  constitutes  reversi- 
ble error. 

_[Ed.  Note.— For  other  cases,  see  Anneal  and 
Error,  Dec  Dig.  I  1064.*]  "'^ 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Lizzie  Breslin  and  others  against 
Mary  Donnelly.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

Abner  Kallsch,  for  plaintiffs  in  error. 
Thomas  J.  Butler  and  Robert  H.  McOarter, 
for  defendant  In  error. 

BflNTURN,  J,  Timothy  Donnelly .  died, 
seised  of  certain  lands  in  the  city  of  Newark, 
and  some  time  prior  to  his  death  derised  the 
property  to  his  widow,  Mary  Donnelly,  the 
defendant,  wlio  was  his  second  'wife.  The 
plaintiffs  are  his  children  by  a  first  wife, 
and  the  heirs  of  deceased  children  by  repre- 
sentation. 

The  suit  is  an  ejectment  to  recover  the 
lands  devised  to  the  defendant,  and  to  main- 
tain the  action  the  plaintiffs  attaclted  the 
will  upon  the  ground  that  the  testator  was 
not  possessed  at  the  time  of  its  alleged  exe- 
cution of  suflBcIent  testamentary  capacity  to 
malte  a  valid  will.  The  Jury  found  for  the 
defendant,  and  the  plaintiffs  assign  error  in 
two  particulars: 

First.  It  is  objected  that  Dr.  Robert  J. 
Donnelly,  a  witness  for  defendant,  and  a  son 
of  the  defendant,  was  allowed  to  testify  that 
he  was  not  Interested  in  the  outcome  of  the 
suit  He  was  then  asked  whether  his  moth- 
er, the  defendant,  had  not  conveyed  to  him, 
since  the  death  of  his  father,  part  of  the 
property  in  suit,  and  he  replied  that  she  had 
conveyed  property.  This  was  followed  by 
an  inquiry  as  to  what  property  she  had  con- 
veyed to  him,  and  whether  he  had  received 
more  than  one  piece.  This  was  overruled, 
and  an  exception  was  taken.  In  like  manner 
questions  were  overruled  directed  to  the 
eliciting  of  testimony  from  the  witness  as  to 
whether  he  had  conveyed  the  property  back 
to  the  defendant,  and  what  was  the  consid- 
eration for  the  deed,  and  when  the  property 
was  conveyed  back.  He  was  allowed  to  say 
that  he  had  not  paid  any  consideration  for 
the  deed,  but  the  other  Inquiries  were  over- 
ruled and  exception  taken. 

The  ground  upon  which  the  rulings  were 
made  by  the  learned  trial  court  was  the 
fundamental  rule  that  the  deed  between  the 
parties  contained  the  best  evidence  of  the 
transaction.  This,  of  course,  as  to  the  di- 
rect transaction  between  the  parties,  is  un- 


[  doubtedly  the  law.  But  upon  a  collateral  in- 
quiry, such  as  that  involved  in  the  present 
question,  the  production  of  the  documents  in- 
volved is  not  necessary,  since  they  are  only 
incidentally^  Involved  in  the  main  Inquiry, 
and  are  not  in  issue  in  the  case.  Hartman 
T.  Dubar,  76  AU.  347;  Rice  on  Evidence, 
152,  and  cases ;  17  Cyc  469,  and  cases.  The 
remaining  exceptions  taken  to  the  charge  of 
the  learned  trial  court  also  seem  to  require 
a  reversal  of  this  Judgment 

The  will  was  drawn  by  Mr.  Butler,  an  at- 
torney of  the  Supreme  Court  of  this  state, 
and  he  testified  upon  the  trial  that  all  the 
statutory  requirements  had  been  complied 
with  in  the  execution  of  the  will.  The  learn- 
ed trial  court,  in  charging  the  Jury  upon  this 
phase  of  the  case,  referred  to  this  testimony 
as  "uncontradicted";  as  "not  inherently  In- 
credible"; and  as  "unlmpeached" ;  and  sug- 
gested that  it  "should  be  accepted  as  a  cor- 
rect statement  of  the  facts" ;  and  concluded 
by  the  direction:  "And  finding  in  the  proof 
unchallenged  evidence  of  all  the  statutory 
requisites,  I  conclude,  and  so  Instruct  you, 
that  the  question  of  the  statutory  regularity 
must  be  answered  in  favor  of  the  defendant 
— in  favor  of  the  will."  And  later  -In  the 
charge,  recurring  to  this  phase  of  the  case, 
the  learned  trial  court  charged:  "It  is  quite 
apparent  that,  if  this  testimony  is  accepted 
as  a  correct  and  true  account  of  what  oc- 
curred, Mr.  Donnelly  had  sufflcient  testa- 
mentary capacity.  It  is  equally  evident  that 
if  this  testimony  Is  rejected  the  rejection  nec- 
essarily Implies  that  Mr.  Butler  has  come 
here  upon  the  stand  and  has  knowingly  tes- 
tified to  deliberate  falsehoods.  There  is  no 
escape  from  either  of  these  two  conclusions. 
If  you  accept  Mr.  Butler's  account  of  the 
matter,  Mr.  Donnelly  knew  what  he  was  do- 
ing; if  you  reject  It,  you  express  your  opin- 
ion that  Mr.  Butler's  testimony  Is  perjured." 

It  is  manifest  that  in  this  Instruction  there 
is  no  allowance  made  by  the  learned  trial 
court  for  those  elements  of  probability  and 
possibility  affecting  human  testimony  and  its 
credibility  which  very  often  supply  the  main 
theme  for  discussion  by  counsel  before  a 
Jury,  and  with  which,  in  large  part,  the 
learned  dissertations  of  the  schoolmen  in 
moral  and  mental  philosophy,  as  well  as  the 
works  of  text-writers  in  the  law  upon  the 
weight  and  value  of  human  testimony  under 
given  circumstances,  including  the  lapse  of 
time,  the  failure  of  memory,  the  frailty  of 
human  nature,  and  other  considerations,  are 
so  largely  occupied.    1  Best  on  Evidence,  300. 

[1,2]  In  the  first  instance.  It  was  for  the 
jury,  and  not  for  the  court,  to  determine,  un- 
der the  evidence,  whether  all  the  statutory 
requirements  had  been  compiled  with  in  the 
execution  of  the  will.  And,  finally,  the  des- 
ignation of  Mr.  Butler  as  a  perjurer.  If  his 
testimony  failed  of  acceptance  by  the  Jury, 
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left  no  middle  gronnd  for  the  Jury  to  deal 
with  that  testimony.  It  made  Mr.  Bntler 
the  Issue,  and  It  thus  tendered  in  effect  a 
false  issue,  resulting  in  an  argumentum  ad 
hominem,  in  which  the  real  question  in  the 
case  was  likely  to  be  lost  sight  of  In  an  ef- 
fort to  protect  the  name  of  a  reputable  mem- 
ber of  the  bar  from  the  taint  and  aspersion 
of  crime.  The  minds  of  the  Jurors,  we  must 
assume,  were  thus  diverted  by  this  direction 
from  their  real  duty,  which  was  to  consider 
aU  the  testimony  and  weigh  it  carefully ;  to 
test  the  credibility  to  be  givoi  to  each  wit- 
ness by  his  apparent  intention  to  speak  the 
truth,  and  by  the  accuracy  of  his  memory; 
to  reconcile,  if  possible,  the  conflicting  state- 
ments concerning  material  facts,  and  by  thus 
reaching  the  truth  of  the  matter  in  contro- 
versy effectuate  by  their  verdict  substantial 
Justice  between  the  parties.  Rice  on  Ev.  788. 
Smith  v.  Lehigh  Valley  R.  R.  Co.,  170  N.  T. 
304,  63  N.  E.  338. 

The  Judgment  under  review  will  be  revers- 
ed, and  a  venire  de  novo  is  awarded. 


(81  N.  J.  L.  6W) 

MARTEN  V.  BROWN. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

June  28,  1911.) 

1.  Appeal  ahd  Ebbob  (§  1010*)— Findinos— 
Review. 

Where  there  was  evidence  to  support  a 
findini;,  the  Supreme  Court  properly  refused  to 
review  the  same  on  appeal.     ■ 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  3979-3982;    Dec  Dig.   8 

2.  Appeai,  and  Erbob  (J  1078*)  — Assign- 
ments of  Ebbob— Abandonment. 

An  assignment  of  error,  not  referred  to  in 
the  brief  of  counsel  for  plaintiff  In  error,  will 
be  considered  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4256-4261;    Dec.  Dig.  8 

3.  Appeai.  and  Ebbob  (8  1082*)  —  APpeax 
TKou  Intermediate  Appeixate  Codbt — Re- 
view. 

Alleged  grounds  of  error,  not  presented  to 
the  Supreme  Court  on  appeal  to  it  from  a  dis- 
trict court,  will  not  be  reviewed  on  a  writ  of 
error  in  the  Court  of  BSrrors  and  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent.  Dig.  §§  1133-1136,  4270,  428^- 
4292;    Dec.  Dig.  8  1082.*] 

Error  to  Supreme  Court 

Action  by  Rudolph  Marten  against  Thomas 
H.  Brown.  From  a  Judgment  for  plaintiff, 
affirmed  by  the  Supreme  Court  (76  Atl.  1009), 
defendant  brings  error.    Affirmed. 

Randolph  Perkins  and  Thomas  H.  Brown, 
for  plaintiff  in  error.  Qiarles  E.  S.  Simp- 
son, for  defendant  In  error. 

GUMMERE,  a  J.  This  suit  was  originally 
begun  In  the  Second  district  court  of  Jersey 
City.  The  plaintiff  sued  for  damages  for 
the  breach  of  the  following  contract,  which 


was  made  a  part  of  the  state  of  demand: 
"Whereas  Rudolph  Marten  has  refused  to 
complete  his  carpenter  labor  contract  at  Nos. 
64-6C-CS  Tuers  avenue  on  the  ground  that 
the  walls  and  partitions  are  irregular  and 
crooked,  and  that  to  perform  said  work  and 
complete  said  work  on  account  of  the  above 
named  defects  will  cost  $350  above  the  con- 
tract price,  I  herewith  in  consideration  of  his 
performing  said  work  at  once,  and  not  sub- 
contracting the  same,  I  herewith  agree  to 
pay  the  said  sum  of  |350  extra.  [Signed] 
Thomas  H.  Brown."  The  plaintiff  completed 
his  carpenter  work  under  this  contract  and 
was  paid  on  account  thereof  the  sum  of  $25. 
Brown  refused  to  pay  any  further  moneys 
under  the  agreement,  and  thereupon  this  suit 
was  brought  The  case  was  tried  before  the 
court,  without  a  Jury,  and  resulted  in  a  find- 
ing in  favor  of  the  plaintiff.  The  defendant 
thereupon  appealed  to  the  Supreme  Court, 
and  attacked  in  that  court  the  Judgment  of 
the  district  court  upon  four  specified  grounds. 

The  first  was:  "That  said  Judgment  is  con- 
trary to  law,  in  that  there  was  absolutely 
no  evidence  upon  which  the  conrt  could  pos- 
sibly have  predicated  «  Judgment  in  favor 
of  the  plaintiff  and  as  against -the  dtf  end- 
ant."  The  Supreme  Court  held  that  there 
was  proof  of  the  making  of  the  contract  sued 
upon;  that  it  was  entered  into  in  good  faith 
by  both  parties;  that  there  was  a  sufficient 
consideration  to  support  it;  and  that  there 
had  been  a  failure  of  the  defendant  to  per- 
form it  An  ezaihinatlon  of  the  proofs  sent 
up  to  us^wlth  the  writ  of  error  satisfles  us 
of  the  correctness  of  this  conclusion. 

The  second  ground  upon  which  the  Judg- 
ment was  attacked  in  the  Supreme  Court 
was:  "That  the  contract  sued  upon  was  null 
and  void,  as  there  was  no  consideration  to 
sustain  it — nudum  pactum."  As  we  have  al- 
ready stated,  the  Supreme  Court  found  evi- 
dence of  a  consideration,  and  that  finding 
was  Justified  by  the  proofs  submitted. 

[1]  The  third  ground  of  attack  upon  the 
Judgment  in  the  Supreme  Court  was:  "That, 
if  there  was  any  consideration  for  said  con- 
tract, it  was  procured  through  fraud  and  mis- 
representation, and  is  therefore  null  and 
void."  There  was  evidence  which  supported 
the  contrary  conclusion  reached  by  the  trial 
court  and  for  this  reason  the  Supreme  Court 
refused  to  review  the  decision  of  the  trial 
court  upon  that  point.  There  was  no  error 
In  this  refusal. 

[2]  The  only  other  ground  upon  which  the 
Judgment  was  attacked  in  the  Supreme  Court 
was  that  the  trial  court  erred  In  a  ruling 
upon  a  matter  of  evidence.  The  Supreme 
Court  did  not  consider  that  the  ruling  com- 
plained of  constituted  injurious  error.  Its 
refusal  to  reverse  the  Judgment  on  this 
ground,  however,  although  made  the  basis  of 
an  assignment  of  error.  Is  not  referred  to  in 
the  brief  of  counsel  for  plaintiff  in  error,  and 
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1b  therefore  to  be  considered  as  abandoned. 

[S]  The  only  question  before  this  court' on 
this  writ  of  error  is  whether  the  Supreme 
Court  was  Justitled  in  refusing  to  disturb  the 
Jndgment  of  the  district  court  for  any  of 
the  reasons  upon  which  it  was  there  at- 
tacked. Consequently  we  decline  to  consider 
other  grounds,  mooted  upon  the  arg^nment  be- 
fore UB,  but  not  presented  to  the  Supreme 
Court,  upon  which  the  Judgment  of  the  dis- 
trict court  is  asserted  to  be  erroneous. 

The  Judgment  under  review  will  be  af- 
firmed. 

(SI  N.  J.  L.  662) 

MARTIN  T.  NORTH  JBRSBT  ST.  RY.  OO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  19,  1911.) 
OL  Tbial  (J  178*)— Directing  Vbbdiot— Cok- 

BTBUCnON  OF  BTIDSnCE. 

In  determining  whether  verdict  should  be 
directed  for  defendant,  the  evidence  must  be 
construed  most  favorably  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di«.  H  401HW3 ;   Dec.  Dig.  1  178.»] 

2.  Masteb  and  Sebtaut  (S  265*)— Gohtbibu- 
TOBT  Neouoence — Pbesumption. 

The  presumption  against  contributory  neg- 
ligence precludes  inference  on  demurrer  to  plain- 
tiff's evidence  in  an  action  for  death  of  a  street 
railway  employe  caused  by  a  live  electric  wire 
that  he  deliberately  walked  upon  a  wire  that 
he  saw  to  be  incandescent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C!ent.  Dig.  t  898 ;   Dec.  Dig.  i  265.*] 

8.  Masteb  and  Skbtant  (§  289*)— Death  bt 

Electbic    Shock  —  C!ontbibutobt    Nkoli- 

OENCE— JuBY  Question. 

In  an  action  for  death  of  a  street  railway 
employe  caused  by  coming  in-  contact  with  a 
live  wire,  questions  of  the  obviousness  of  the 
danger  and  of  his  contributory  negligence  held, 
nndrr  the  evidence,  for  the  jury. 

[E5d.  Note<— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1132;   Dec.  Dig.  S 
289.*] 
4.  Masteb  and  Sebtant  ((  89*)— Death  of 

EMPLOTfi— Voluntary  Acts. 

A  street  railroad  company  cannot  avoid 
liability  for  death  of  a  conductor  caused  at 
night  by  coming  in  contact  with  a  broken  trol- 
ley wire  lying  on  the  ground,  on  the  theory 
that  he  was  a  mere  volunteer  in  leaving  hia  car 
to  investigate  the  break. ' 

[E)d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  153-156;  Dec.  Dig.  | 
89.*] 

6.  Masteb  and  Sebvaht  (|  286*)- Death  of 
Ehfix>t£  by  Electbic  Shock— Neqlioenck 
— Jcbt  Question. 

In  an  action  for  death  of  a  street  car  con- 
dnctor  killed  by  electric  shock  while  investlirat- 
ing  break  in  a  trolley  wire,  whether  the  com- 
pany was  negligent  held,  under  the  evidence,  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Scrvnnt  Cent  Dig.  |g  1010-1060 ;  Dec  Dig.  i 
286.*} 

Error  to  Supreme  Court 

Action  by  Margaret  Martin,  administratrix, 
against  the  North  Jersey  Street  Railway 
Company.  Judgment  for  defendant,  and  plaln- 
tur  brings  error.  Reversed,  and  new  trial 
awarded. 


Samuel  Kallsch,  for  plaintiff  in  error.  Lef- 
ferts  S.  Hoffman  and  Leonard  J.  Tynan,  for 
defendant  in  error. 

VROOM,  J.  This  is  an  action  that  was 
brought  to  recov^  damages  arising  from  the 
death  of  John  W.  Martin,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant 

Martin  was  in  the  employ  of  the  defendant 
as  a  conductor  of  a  trolley  car  running  be- 
tween Lyons  Farms  and  £3  Mora,  in  the  city 
of  Elizabeth,  on  which  route  three  cars  oper- 
ate. On  the  evening  of  September  17,  1903, 
Martin's  car  had  left  Lyons  Farms,  and  ytna 
proceeding  south  on  Broad  street,  Elizabeth, 
on  its  way  to  El  Mora.  It  was  a  dark  eve- 
ning, and  there  had  been  on  that  day  a.  severe 
storm,  with  high  winds.  The  violence  of  the 
storm  had  subsided  at  the  time  of  the  acci- 
dent by  which  Martin  came  to  his  death.  Of 
the  fatal  occurrence  Itself  there  was  no  wit- 
ness. The  nearest  approach  to  direct  testi- 
mony was  that  of  a  Mrs.  Hutchinson,  an  ac- 
quaintance of  Martin,  whose  house  stood 
some  20  feet  back  from  the  street  and  Just 
opposite  the  place  where  Martin's  death  oc- 
curred. Mrs.  Hutchinson's  testimony  was 
that  while  in  the  back  part  of  her  home,  at 
about  7  o'clock  in  the  evening,  her  attention 
was  arrested  by  a  flash  of  light  In  the  street, 
and  that  upon  going  to  the  front  of  the  house 
she  saw  that  a  south-bound  trolley  had  Just 
passed.  This  car  went  on  towards  Elizabeth. 
Witness  then  observed  a  wire,  partly  in  the 
air,  and  "quite  a  few  feet  of  it  on  the  ground," 
where  It  was,  as  she  expressed  It,  "alight." 
While  she  thus  stood,  a  car  coming  from  Eliz- 
abeth passed  her  house  on  the  north-bound 
track,  and  upon  its  return  towards  Elizabeth 
she  tried  to  stop  It,  at  first  by  whistling,  and 
afterwards  by  calling  out  She  was  not  suc- 
cessful in  stopping  the  car,  which  in  passing 
the  place  where  the  wires  were  down  emitted 
a  great  light  and  afterwards  stopped,  and 
some  one  got  off  and  started  to  walk  bade. 
To  this  person,  who  was  Martin,  Mrs.  Hutch- 
inson called  out,  "For  God's  sake  don't 
come  any  closer,  for  the  wires  Is  down,"  to 
which  Martin  replied,  "I  know  where  it  Is, 
Mrs.  Hutchinson,  I  see  It"  The  witness 
went  Into  the  house  to  fetch  a  lantern,  and, 
upon  returning  with  It,  saw  the  body  of  Mar- 
tin lying  in  the  middle  of  the  street,  "almost 
in  a  line  with  the  trolley  poles."  He  was 
already  dead.  In  addition  to  the  warning 
given  to  Martin  by  Mrs.  Hutchinson,  there 
was  also  testimony  that  the  motorman,  who 
bad  been  himself  severely  shocked,  advised 
Martin  against  going  back  on  foot,  suggesting 
that  It  would  be  safer  to  run  the  car  back. 

There  was  farther  direct  testimony  as  to 
the  wire  that  was  on  the  ground  emitting 
sparks,  and  there  was  also  testimony  of  an- 
other wire  or  the  other  end  of  the  same  wire 
that  hung  over  the  south-bound  track  and 
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reached  to  within  four  or  five  feet  of  the 
ground.  There  wbb  considerable  testimony  as 
to  the  number  of  wires  maintained  at  that 
point  by  the  defendant  and  others  and  as  to 
their  nature  and  location.    ' 

Upon  this  testimony,  amplified  only  as  to 
details,  the  trial  court,  at  the  conclusion  of 
the  whole  case  directed  a  verdict  against  the 
plalntifT  without  regard  to  the  question  of  the 
defendant's  negligence,  solely  upon  the  ground 
that  the  deceased  was  guilty  of  contributory 
negligence,  and  had  voluntarily  assumed  the 
danger  of  an  obvious  risk  that  was  not  with- 
in his  employment  as  a  servant  of  the  trolley 
company. 

[1]  If  this  ruling  is  to  be  Justified,  it  must 
be  upon  the  assumption  that  the  only  infer- 
ence of  which  the  testimony  is  susceptible 
was  that  Martin  was  killed  by  bis  voluntarily 
or  incautiously  coming  in  contact  with  the 
wire  that  Mrs.  Hutchinson  saw  emitting 
sparks,  and  of  which  she  warned  him,  and 
which  he  said  he  saw.  The  inference,  bow- 
ever,  that  was  most  favorable  to  the  plaintiff, 
and  which  both  the  trial  court  and  this  court 
must  assume.  Is  that  Martin's  death  was  caus- 
ed by  his  coming  in  contact  with  the  wire  that 
was  emitting  no  sparks  and  giving  in  the  dark- 
ness no  Indication  of  its  presence,  since  it 
formed  no  circuit  by  touching  the  ground, 
which  it  lacked  four  or  five  feet  of  reaching. 

[2]  The  normal  presumption  against  negli- 
gence also  forbids  the  adoption  upon  a  de- 
murrer to  evidence  of  the  alternative  Infer- 
ence that  the  deceased  was  rashly  incautious 
or  walked  deliberately  upon  a  wire  that  he 
saw  to  be  incandescent 

[3]  The  question  of  the  obviousnees  of  the 
danger  that  the  deceased  actually  encounter- 
ed, and  the  question  of  his  contributory  negli- 
gence, were  alike  for  the  jury,  unless  the  tri- 
al Judge  was  right  in  his  conclusive  finding 
that  the  deceased  was  at  the  place  In  ques- 
tion as  a  mere  volunteer,  and  not  as  an 
employ^  of  the  defendant  acting,  or  reason- 
ably supposing  that  he  was  acting,  within 
any  duty  that  he  owed  to  his  employer.  We 
think  that  the  judicial  disposition  of  this 
question  was  erroneous,  and  that  the  deter- 
mination of  it  was  either  not  for  the  court 
at  all,  or,  if  it  was,  that  it  was  wrongly 
decided. 

[4]  In  absence  of  any  evidence  as  to  what 
the  company  by  its  rules  exacted  of  its  em- 
ployes, we  are  relegated  to  the  general  duties 
that  Inhere  in  the  relation  of  master  and 
servant,  one  of  which  normally  is  that  of 
conserving  the  master's  property,  at  least  to 
the  extent  of  reporting  to  him,  with  reason- 
able certainty  and  promptitude,  any  unusual 
occurrence  by  which  his  property  or  interests 
are  greatly  endangered.  The  situation  with 
which  in  the  present  case  the  servant  was 
suddenly  confronted  was  one  in  which  not 
only  the  property  and  equipment  of  the  mas- 
ter were  threatened  with  injury  or  destruc- 


tion, but  by  which  its  traffic  was  In  danger 
of  being  seriously  interfered  with,  and  the 
lives  of  its  passengers  greatly  imperiled.  To 
report  to  the  master  the  existence  of  sucb 
a  condition  would  seem  to  lie  within  the  duty 
of  any  servant  who  was  in  the  least  degree 
careful  of  his  master's  Interests.  To  ascer- 
tain to  some  extent  the  existing  state  of  af- 
fairs, in  order  that  such  report  might  be 
reasonably  useful  and  tend  to  the  prompt 
correction  of  the  trouble,  Is  so  closely  con- 
nected with  such  primary  duty  that  it  cannot 
be  said,  at  least  not  conclusively  and  as  a 
matter  of  law,  to  be  clearly  outside  of  the 
scope  of  the  duty  owed  by  such  servant  to 
his  employer.  If,  for  instance,  In  the  present 
case,  Martin,  after  ascertaining  that  the 
wires  were  down,  had  made  a  report  to  that 
effect  to  the  proper  official  of  the  company, 
by  reason  of  which  the  danger  with  which 
its  property  and  traffic  was  threatened  was 
promptly  averted,  would  any  one  be  willing 
to  say  that  In  making  such  a  report  he  Was 
intermeddling  wfth  matters  that  did  not  at 
all  concern  him?  If  this  be  true  of  the 
service  Martin  might  or  would  have  render- 
ed had  be  lived,  the  fact  that  he  met  his 
death  In  attempting  to  do  it  cannot  alter  the 
essential  character  of  the  service.  If,  there- 
fore, Martin  was  not  guilty  of  contributory 
negligence,  and  if  he  did  not  assume  or 
rashly  Incnr  a  risk  that  was  or  that  should 
have  been  obvious  to  him — and  these  were 
jury  questions — the  verdict  should  not  have 
been  directed  upon  the  ground  that  in  any 
event  he  was  acting  as  a  mere  volunteer  in 
a  matter  not  within  the  scope  of  any  duty 
that  he  owed  to  the  defendant 

[E]  We  conclude,  therefore,  that  the  di- 
rection of  a  verdict  upon  the  ground  on 
which  It  was  placed  by  the  trial  court  was 
erroneous.  This  conclusion,  of  conrse,  doee 
not  prevent  the  defendant  in  error  from 
sustaining  such  direction  upon  some  other 
ground,  and  this  it  has  attempted  to  do  up- 
on the  ground  that  there  was  no  testimony 
from  which  a  jury  should  be  permitted  to 
find  that  the  death  of  the  plaintiff's  de- 
cedent was  due  to  the  failure  of  the  defend- 
ant to  exercise  reasonable  care  in  respect  to 
its  system  and  equipment  Without  re- 
hearsing the  testimony  bearing  upon  this 
contention,  It  is  sufiBcient  to  say  that  we 
think  that  upon  the  evidence  upon  this  point 
there  was  a  jury  question  under  the  deci- 
sions of  our  courts  in  the  cases  of  New 
York  &  New  Jersey  Tel.  Co.  v.  Bennett,  62 
N.  3.  Law,  742,  42  AU.  7S9;  Hamilton  v. 
Bordentown  Elec.,  etc,  Co.,  68  N.  J.  Law, 
85,  52  Atl.  290;  Bums  v.  Del.  &  Atl.  Tel.  & 
Tel.  Co..  70  N.  J.  Law,  745,  59  Atl.  220,  502. 
67  li.  B.  A.  956,  and  cases  there  cited. 

The  Judgment  entered  in  the  Supreme 
Court  on  the  directed  verdict  is  reversed, 
and  a  venire  de  novo  awarded. 
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(n  N.  J.  L.  4M) 

BROW^  T.  HARRIOT. 

(Coort  of  Enon  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

1.  AlTOBRET    AND     CUKNT     (§     167*)— ACTION 

FOB  Sebvickb— Service  or  Taxed  Bill. 
Though  if  an  attorney's  demand  against 
his  client  be  entirely  composed  of  charges  for 
bnsiness  done  in  and  about  the  conduct  of  liti- 
gation, nonsuit  should  be  granted  in  an  action 
thereon,  he  not  having  before  action  delivered 
to  his  client  a  copv  of  the  taxed  bill  of  his  fees, 
charges,  and  disbursements,  as  required  by 
Practice  Act  1903  (P.  L.  p^  638)  {9;  yet  part 
of  the  demand  being  for  conveyancing,  services 
in  which  are  not  within  the  purview  of  such 
statute,  a  nons'uit  is  properly  refused,  as  fail- 
ure to  lay  foundation  for  action  on  the  remain- 
der of  the  demand  will  not  prerent  recovery 
on  such  part. 

r£3d.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Dec.  Dig.  {  167.*] 

2.  AlTOBNEY    AND    CLIENT    (S    166*)— COMPEN- 
SATION—ACTION  . 

Defendant's  evidence,  in  an  action  by  an 
attorney  for  services,  as  to  what  the  amount 
of  plaintiff's  bills  had  been  prior  to  tiie  period 
covered  by  the  action,  is  irrelevant  as  tending 
to  raise  an  outside  issue. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Dec.  Dig.  i  166.*] 

3.  Witnesses  (J  262*)— Reoaixino  Witness- 
es—Ftbtheb  EXAMINATION. 

Where  a  witness  has  been  examined  In 
chief  and  dismissed  without  cross-examination, 
and  after  the  examination  of  another  witness 
is  begun,  is  recalled  for  further  direct  examina- 
tion, the  allowance  of  such  examination  at  all, 
and  its  scope  and  limits  if  permitted,  are  in  the 
discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  797,  899,  904;   Dec.  Dig.  i  262.*] 

Error  to  Supreme  Court 

Action  by  Thomas  H.  Brown  atralnst  S. 
Carman  Harriot  Judgment  for  plalntltr. 
Defendant  brings  error.    AfiSrmed. 

George  W.  Flaacke,  for  plaintiff  In  error. 
Norman  L.  Rowe,  for  defendant  In  error. 


PARKER,  J.    This  Is  an  action  for  the  re- 
covery of  the  amount  of  an  attorney's  bill 
for  services  and  a  charge  for  disbursementa 
amounting   to   $6.83,   and   for  conveyanciag. 
Tbe  assignments  of  error  rest  upon  an  excep- 
tion to  the  court's  refusal  to  nonsuit  the 
plaintiff,  and  several  exceptions  to  the  .exclu- 
sion of  testimony  offered  by  defendant    Tbe 
motion  to  nonsuit  was  rested  on  tbe  sole 
ground  that  the  plaintiff  was  an  attorney  at 
la-w,  that  part  of  the  services  alleged  to  have 
been  performed  by  blm  were  In  that  capaci- 
ty, and  that  he  had  not  before  beginning  suit 
delivered  to  defendant  Itis  client  a  copy  of 
tbe  taxed  bill  of  his  fees,  charges,  and  dis- 
bursements as  required  by  section  9  of  tbe 
Practice  Act  of  1903  (P.  L.  p.  638),  an  enact- 
ment that  has  been  on  the  statute  books  since 
1799.     Pat  356,  S  11.  . 

[11  If  tbe  plaintiff's  demand  were  entire- 
ly composed  of  charges  for  business  done  in 


and  about  the  conduct  of  litigation,  a  nonsuit 
should  have  been  granted.  Bentley  v.  Fi- 
delity &  Deposit  Co.,  76  N.  J.  Law,  828,  829, 
69  Atl.  202, 127  Am.  St  Rep.  837.  The  precise 
method  of  taxing  such  a  bill  seems  to  be  unset- 
tled. Trultt  V.  Darnell,  65  N.  J.  Eq.  221,  229, 
55  Atl.  692;  McCrea  v.  Stierman,  76  N.  J.  Law, 
394,  69  Ati.  1108. 

The  plaintiff  in  error  goes  further,  however, 
and  maintains  that  as  the  claim  sued  on  con- 
sisted in  part  of  taxable  items,  the  whole  claim 
should  have  been  taxed,  and  falling  sucb  tax- 
ation, recovery  could  not  be  had  for  any  part 
of  it;  citing  many  English  cases  which  need 
not  be  mentioned  here,  as  they  are  collected 
in  the  standard  English  books  on  practice. 
1  Tidd,  Prac  (9th  Eng.  Ed.)  328  et  seq.;  1 
Arch.  Prac.  (6th  Ed.)  78.  That  such  was  the 
rule  under  the  English  statute  (2  Geo.  II,  c 
23,  S  23)  cannot  be  doubted.  But  that  stat- 
ute, which  will  be  found  fully  quoted  in  both 
Tidd's  and  Archbold's  Practice,  differs  wide- 
ly from  our  New  Jersey  act  While  our  act 
requires  the  service  of  a  bill  already  taxed 
as  a  condition  precedent  to  suit  in  all  cases, 
the  English  act  provides  in  substance  that 
attorneys  and  solicitors  shall  not  commence 
or  maintain  any  suit  for  recovery  of  any  fees, 
charges  or  disbursements  until  the  expiration 
of  one  month  or  more  after  they  shall  have 
delivered  to  the  party  to  be  charged,  a  bill  of 
such  fees,  etc.,  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor;  and  upon 
application  of  such  party  to  the  proper  judge 
and  bis  submission  to  pay  tbe  sum  found  due 
upon  taxation,  the  same  shall  be  referred  to 
the  proper  taxing  officer,  and  the  amount 
found  by  him  shall  bind  the  parties.  It  is 
intimated  In  Strong  v.  Mundy,  62  N.  J.  Eq. 
833,  31  AU.  611,  that  either  attorney  or  cli- 
ent might  apply  to  have  the  bill  taxed,  but 
the  learned  Justice  who  delivered  the  opinion 
in  that  case  fell  into  error  in  this  regard. 
The  privilege  of  having  a  taxation  was  that 
of  the  client  or  party  chargeable,  and  con- 
tinued for  a  month,  after  which  he  was  liable 
to  be  sued  and  to  be  mulcted  In  costs.  These 
of  course  he  could  avoid  by  payment  within 
the  month.  But  it  is  plain  that  If  the  bill 
contained  also  items  that  were  by  themselves 
nontaxable,  and  the  attorney  were  permitted 
to  sue  for  these  without  waiting  for  the  stat- 
utory period  to  elapse,  the  immunity  from 
costs  would  be  lost  It  might  further  be  said 
that  the  Inclusion  of  both  classes  of  items 
In  one  bill,  formally  subscribed  as  required 
by  the  statute,  would  be  to  some  extent  a 
submission  of  all  those  items  by  the  attorney, 
to  taxation  if  demanded ;  while  if  the  non- 
taxable items  were  asserted  separately  and 
not  in  a  bill  made  out  and  signed  under  the 
statute,  the  cUent  or  party  charged  would  be 
tmder  the  duty  of  deciding  promptly  wheth- 
er to  pay  or  stand  suit  In  fact  those  Items 
might  be  put  in  suit  without  presentation  of 
any  bill  at  all. 


•For  ottaer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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TOe  provision  of  ora  statute  la  very  dif- 
ferent In  requiring  the  bill  of  "fees,  charges 
and  disbursements"  to  be  taxed  before  it  is 
delivered.  This  imposes  on  the  attorney  in 
the  first  instance  and  without  any  demand 
of  the  client  an  obligation  to  have  bis  bill 
taxed.  Consequently  it  seema  to  ns  that  un- 
der our  statute  the  delivery  to  the  client  of 
ftn  untaxed  bill  of  taxable  items  is  simply 
nugatory  and  the  client  need  not  concern 
himself  about  a  legal  obligation  to  pay  such 
taxable  items.  But  being  impotent  to  lay  the 
foundation  of  an  action  for  these  Items  it 
should  not  for  that  reason  operate  to  prevent 
a  recovery  for  other  items  included  but  non- 
taxable. Here  the  reason  for  the  English 
rule  falls;  and  if  a  suit  be  brought  in  such 
case  on  both  classes  of  items  it  should  stand 
as  properly  brought  for  nontaxable  items 
but  improperly  brought  for  those  taxable. 
This  rule  would  dispose  of  the  motion  to 
nonsuit,  for  manifestly  the  items  for  convey- 
ancing were  not  such  as  came  within  the  pur- 
view of  either  the  I^nglisb  statute  or  our 
own. 

It  is  true  that  Lord  Eldon  held  in  Hill  v. 
Humphreys,  2  B.  &  P.  343,  that  the  con- 
veyancing charges  were  paid  in  that  case  "in 
the  character  and  In  the  exercise  of  the  da- 
ties  of  an  attorney ;"  but  he  did  not  dispute 
tliat  Lord  Kenyon  properly  held  that  in  an 
action  for  items  of  conveyancing  only,  no  bill 
was  required  to  be  served.  Hence  this  deci- 
sion does  not  militate  against  our  view  that 
when  the  service  of  an  untaxed  bill  is  nuga- 
tory, the  nontaxable  items  may  be  recovered 
by  suit.  It  follows  that  the  refusal  to  non- 
suit was  not  erroneous. 

[2,3]  The  only  other  exceptions  taken  are 
to  the  exclusion  of  evidence  of  the  witness 
Nevln,  and  of  the  defendant  By  the  latter 
it  was  sought  to  show  what  the  amount  of 
Brown's  bills  had  been  prior  to  the  period 
covered  by  the  suit.  This  was  properly 
excluded;  it  was  manifestly  irrelevant  as 
tending  to  raise  an  outside  issue.  The  ques- 
tions asked  of  Nevin  were  upon  his  recall 
for  further  direct  examination.  He  had  been 
examined  in  chief,  dismissed  without  cross- 
examination  and  the  examination  of  another 
witness  begun,  when  Nevin  was  recalled  for 
further  direct  examination.  The  allowance  of 
such  further  examination  at  all  and  its  scope 
and  limits  if  permitted,  were  within  the  dis- 
cretion of  the  court  Wigmore,  Bv.  S  1890. 
The  ground  of  objection  to  the  then  exclud- 
ed questions  was  tliat  they  were  repetition. 
One  of  them  certainly  was.  The  other  two, 
if  not  strictly  repetition,  related  to  matters 
tliat  had  been  generally  covered  by  the 
original  examination;  and  this  exclusion 
may  be  regarded  as  an  entirely  proper  exer- 
cise of  the  discretion  vested  in  the  trial 
court  with  respect  to  the  scope  and  limits 
of  the  re-examination  of  the  witness. 
The  judgment  will  be  affirmed. 


(M  N.  J.  I..  700) 
ANDERSON  r.  PUBLIC  SBBVIOB  OORPO- 

RATION. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1911.) 

(BylldbiM  by  the  Court.) 

1.  STsmPT  Railroads  (S  117*)— Injubies  to 
Pedestrian— Question  fob  Jury. 

.,  The  plaintiff  was  walking  over  the  public 
highway  toward  his  home,  very  near  to  the  trol- 
ley rails  of  the  defendant's  track  laid  upon  the 
highway,  when  its  car,  going  in  the  same  direc- 
tion, came  from  behind  him,  but  which  he  nei- 
ther saw  nor  heard  (no  signal  by  bell  or  other- 
wise being  given),  and  ran  over  him,  and  it 
was  new,  nnder  the  circumstances  detailed  ia 
the  following  opinion,  that  the  questions  of  the 

Siaintitfs   contributory  negligence  and    of   the 
efendant's  negligence  were  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Street  Rall- 
road^    Cent   Dig.    H   239-267;    Dec.   Dig.    i 

2.  Street  Raiuoads  (i  103»)  — Injdrt 
Avoidable  in  Spite  of  Contbibdtobt 
Neoligence. 

Even  assuming  the  plaintiff  unreasonably 
olMtructed  the  trolley  track,  such  illegal  act 
did  not  constitute  such  contributory  negligence 
on  his  part  as  will  relieve  the  company  from 
responsibilitv  for  an  accident  which  might  have 
been  avoided  by  the  exercise  of  proper  care  by 
it,  nor  absolve  it  from  its  duty  so  to  act  as, 
if  possible,  to  avoid  running  him  down  and  do- 
ing him  harm. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  219 ;  Dec.  Dig.  {  103.*] 

8.  Street  Railboads  (J  81*)— Obstbuotiow 
FROM  Darkness— DtjTT  of  motorman. 

If  there  be  any  obstruction  from  dust  ot 
darkness  or  other  cause  to  the  motorman's  sieht 
of  his  track  ahead  of  him,  his  duty  requires 
him  to  use  still  greater  care  to  reduce  his  speed 
and  to  stop  liis  car,  if  necessary,  until  Ills  obser- 
vation of  the  track  ahead  of  him  becomes  clear. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §|  172-177 ;   Dec.  Dig.  {  81.*1 

Error  to  the  Supreme  Court. 

Action  by  C.  A.  Anderson  against  the  Pub- 
lic Service  Corporation.  Judgme;it  of  non- 
suit, and  plaintiff  brings  error.     Reverse<]. 

George  S.  Silzer,  for  plaintiff  in  error. 
Leonard  J.  Tynan  (Alvah  A.  Clark,  on  the 
brief),  for  defendant  in  error. 

VREDENBDRGH,  J.  The  record  before 
OB  exhibits  the  proceedings  at  the  second  Ju- 
ry trial  of  this  case.  At  the  first  trial  the 
Jury  found  a  verdict  for  substantial  damages 
in  the  plaintiff's  favor.  Upon  rule  to  show 
cause  wliy  that  verdict  should  not  l>e  set 
aside,  the  Supreme  Court  made  the  rule  ab- 
solute (73  Atl.  840).  In  its  opinion  that  courts 
in  granting  a  new  trial,  concluded  that:  "In 
view  of  the  great  preponderance  of  testimony 
as  to  the  facts  leading  up  to  the  accident," 
the  conrt  "was  unable  to  discover  in  the  testi- 
mony any  act  of  tort  feasance  on  defendant's 
part,  upon  which  liability  could  be  predicat- 
ed." At  the  present  trial,  when  the  plaintiff 
bad  dosed  his  evidence,  the  learned  trial 
Judge  directed  the  entry  of  a  Judgment  of 
nonsuit,  stating  that  his  reason  for  so  doing 
was  ttiat  he  was  "not  permitted  to  disregard 
the  ruling  of  the  Supreme  Court  as  to  the 


•For  other  cases  see  same  topic  and  section  NtJMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Ijia«ze« 
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cause  of  the  accident  being  due  to  the  plain-  ]  by,  and  tept  on  walking  along.  The  next 
tiff's  negligence,"  and  that  he  considered  that ;  thing  I  knowed  I  was — 1  felt  something  be- 
finding  as  controlling.  In  determining  the  le-  ;  hind  me  and  turned  around  and  saw  a  trol- 
gallty  of  this  compulsory  nonsuit,  as,  under  •  ley  car  right  up  against  me  hitting  me.  It 
the  assignments  of  error  we  are  now  required  hit  me  on  the  side  of  my  head  and  on  my 
to  do,  the  ground  alleged  by  the  trial  court  shoulder,  I  guess,  and  knocked  me  over,  and 
for  its  action  seems  to  have  been  an  in-  1  that  Is  all  I  knowed  about  It.  I  seen  the 
advertence,  for  the  evident  reason  that  the  |  trolley  car — had  a  headlight  on — ^and.  Just  as 
Judgment  of  the  Supreme  Court  was  based  up-  j  i  turned.  It  struck  me  and  tumbled  me  over. 
m  Its  failure  to  discover  from  the  weight  of  and  that  is  the  last  I  know."  In  answer  to 
the  testimony  any  act  of  tort  feasance  on  the  the  question  whether  the  automobile  threw 
defendant's  part  aa  a  ground  of  liability,  i  np  any  dust,  he  replied:    "Yes,  quite  some. 


while  the  trial  Judge  construed  that  mUng 
as  founded  upon  the  view  that  under  the 
weight  of  testimony  the  accident  was  doe  to 
the  plaintiff's  own  negligence.  The  Supreme 
Court  having  granted  the  venire  de  novo  be- 
cause of  Its  opinion  as  to  the  preponderance 
of  the  evidence  offered  in  the  first  trial  (as 


It  was  pretty  dry."  And  afterwards,  In  the 
course  of  his  testimony,  added  that  the 
automobile  threw  up  a  lot  of  dust  and  made 
a  lot  of  noise,  and  that  be  kept  on  walking 
right  along.  When  asked  why  he  did  not 
move  away  from  the  track,  he  answered  that 
he  was  trying  to  mb  some  dust  out  of  his 


above  stated),  such  grant  was  made  without '  ^y^s,  and  he  did  not  hear  anything  to  both- 
prejudloe,  of  course,  to  the  plaintiff's  right  1  ^c  hj^,  go  he  kept  right  on  walking;  that  he 


to  again  submit  all  of  his  legal  evidence  to 
the  verdict  of  a  Jury,  subject  only  to  the  supe- 
rior right  of  the  trial  court  to  order  a  com- 
pulsory nonsuit  in  case  the  evidence  so  pre- 
sented failed  to  establish  a  legal  right  *of 
recovery  against  the  defendant.  The  neg- 
ligence charged  as  the  ground  of  recov- 
ery and  outlined  in  tlie  plaintiff's  declara- 
tion is  that  the  defendant  did  not  use  due 
and  proper  care  In  operating,  controlling,  and 
mnnlng  its  trolley  car  over  its  tracks  upon 
the  public  highway,  Init  negligently  propelled, 
ran,  and  controlled  Its  car  so  that,  when  going 
at  a  high  rate  of  speed,  it  struck  and  knocked 
down  the  plaintiff  (who  was  properly  and 
lawfully  using  said  highway)  upon  the  ground 
vnder  and  beneath  the  wheels  of  the  car,  cut 
off  both  his  legs,  and  inflicted  painful  and 
permanent  injuries  upon  him. 

The  material  drcumstancee  of  the  occutV' 
rence  in  proof  at  the  trial,  as  related  by  the 
plaintiff  and  his  witnesses,  were  these:  The 
plaintiff  in  early  morning  (about  7  o'clock) 
of  September  7,  1907,  was  walking  in  a  west- 
erly direction  toward  his  home,  over  the  pul>- 
11c  lUghway  between  the  towns  of  Perth  Am- 
boy  and  Metuchen,  very  near  to  the  trolley 
rails  of  the  tracks  of  the  defendant,  when 
Its  car,  under  the  management  of  its  agents 


did  not  hear  the  car  coming  from  behind, 
and  did  not  turn  and  look;  that  there  was 
daylight  enough  to  see  anything,  and  light 
«ioagh  for  the  motorman  to  See  ahead  of 
him;  and  that  no  notice  by  bell  or  other 
signal  of  the  approach  of  the  car  was  given 
by  those  In  charge  of  It.  There  is  nothing 
in  the  evidence  to  show  there  was  any  turn 
or  angle  in  the  road  or  trolley  track  at  the 
place  of  the  accident,  or  any  physical  ob- 
struction therei  to  the  vision  of  a  motorman 
occupying  the  front  platform  of  a  car  run- 
ning In  a  westward  direction:  This  high- 
way seems,  from  the  proofs,  to  be  an  ordi- 
nary country  road  without  sidewalks,  and 
with  no  defined  footpaths  over  it. 

[1]  Under  our  trial  system,  it  is  held  that 
questions  such  as  this  case  presents  must  be 
submitted  to  the  Jury  whenever  the  testlmo^ 
ny  is  fairly  susceptible  of  an  inference  con- 
sistent with  the  plaintiff's  contention.  Day 
V.  Donohue,  62  N.  J.  Law,  382,  41  Atl.  934 
and  cases  cited  upon  that  page.  Consolidat- 
ed Traction  Co.  v.  Reeves,  58  N.  J.  Law,  573, 
34  Atl.  128 ;  Vrooman  v.  Street  Railroad  Co^ 
70  N.  J.  Law,  818,  59  Atl.  459.  The  plaintiff, 
under  the  principles  settled  by  these  cases, 
had  the  right  to  assume  that  the  car  was 


and  going  in  the  same  direction,  came  from  i  furnished  with  appliances  to  reduce  speed 
behind  him,  but  which  he  then  neither  saw  ,  and  to  stop,  and  with  a  motorman  to  make 
nor  heard  (it  gave  no  signal  by  bell  or  other-  j  use  of  such  appliances.  The  rights  of  the 
wise),  and,  striking  his  head  and  shoulder,  !  plaintiff  and  of  the  traction  company  upon 
IcBOcked  him  down  under  its  wheels  and  ran  |  the  street  are  declared  to  be  on  an  equal 
over  his  legs.  At  and  just  before  the  time  ;  footing  except  that,  since  the  trolley  com- 
ot  the  collision  the  plalntifTs  face  and  eyes  .  pany's  car  cannot  deviate  from  its  tracks, 
^rere  turned  toward  the  direction  be  was  the  plaintiff  is  bound,  upon  notice  or  knowl- 
walking,  when,  bearing  the  loud  signals  :  edge  of  its  approach,  to  step  aside  so  as  not 
made  by  ai)  overtaking  automobile,  be  step-  unreasonably  to  obstruct  its  passage  over  the 
ped  to  one  side  in  order  to  avoid  danger  i  defendant's  track ;  nor,  on  the  other  band, 
from  it,  and,  in  so  doing,  approached  close  ',  has  the  company  the  right  to  propel  its  car 
to  the  rails  of  the  defendant's  track.  As  to  |  at  a  rate  of  speed,  or  in  a  maimer  incompat- 
bis  position  and  what  then  immediately  hap-  \  ible  with  the  safe  and  customary  use  of  th« 
S>ened,  his  testimony — to  use  his  words —  highway  by  either  other  vehicles,  at  by  fool 
tbus  narrates  the  details,  viz. :  "I  kept  on  !  pass^gers,  and  the  traveler  in  the  highway 
walking  right  along  close  up  to  the  track,  I  Is  not  bound  to  refrain  from  crossing  for 
*  *  *  and  heard  the  automobile  going  j  fear  that  the  motorman  will  not  make  use  ot 
SOAtl.-^ 
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the  appllanceo  provided  to  reduce  speed. 
ConBoUdated  Traction  Ca  y.  Lambertson,  50 
N.  J.  Law,  297,  36  AU.  100. 

In  another  decision  of  this  court  (1896) 
opon  this  subject,  a.  leading  case,  that  of 
Consolidated  Traction  Co.  t.  Halght,  69  N. 
J.  Law,  577,  37  Atl.  135,  a  well-considered 
opinion,  delivered  by  the  late  Judge  Dayton, 
thus  expresses  the  pertinent  principle:  "It 
is  the  duty  of  others  not  to  obstruct  the 
track,  but  a  violation  of  such  duty  does  not 
necessarily  constitute  such  contributory  neg- 
ligence aa  will  relieve  the  trolley  company 
from  responsibility  for  an  accident  which 
might  have  been  avoided  by  the  exercise  of 
proper  care."  [2]  In  this  case  the  court  also 
declared  that  even  assuming  the  plaintiff  un- 
reasonably obstructed  the  trolley  track  such 
illegal  act  of  the  injured  party  did  not  ab- 
solve the  company  from  Its  duty  so  to  act  as. 
If  possible,  to  avoid  running  him  down  and 
doing  him  harm.  In  the  case  next  cited  it 
was  also  held  by  the  same  court  that  the 
anestions  whether  under  the  evidence  the 
car  at  the  time  of  the  accident  was  going 
at  a  reasonable  rate  of  speed,  and  the  motor- 
man  operating  it  was  properly  on  his  guard, 
■and  reasonably  careful  and  vigilant  in  look- 
Ing  out  for  the  safety  of  persons  on  and  near 
his  track,  were  for  the  Jury.  Merkl,  Adm'r, 
V.  Jersey  City,  etc..  By.  Co.,  76  N.  J.  Law, 
664,  and  cases  cited  on  page  659,  68  AtL  74. 
In  the  last-cited  case  the  only  evidence  on 
the  part  of  the  plaintiff  of  the  cause  of  the 
accident  to  the  intestate  was  the  mute  testi- 
mony of  his  dissevered  body,  the  remains 
of  which  were  scattered  along  the  track,  and 
this  court  said  that,  while  the  rights  of  the 
defendant  to  the  possession  of  their  tracks 
over  the  public  highway  were  paramount, 
they  were  not  exclusive,  and  the  traveler  on 
foot  had  the  right  certainly  for  purposes  of 
crossing  to  be  upon  them,  and  that  the  Intes- 
tate was  not  shown  to  have  been  guilty  of 
negligence  contributlve  from  a  legal  stand- 
point to  the  accident 

The  facts  established  by  the  plaintiff's 
evidence  show  that  there  was  no  physical  ob- 
struction to  the  view  of  the  motorman  who 
was  in  charge  of  the  car,  and  that  there  was 
daylight  enough  for  the  purpose  of  his  see- 
ing the  plaintiff  who  was  ahead  of  the  ear 
and  so  near  to  the  rails  of  the  track  as  to 
be  liable  to  be  struck  by  it  in  its  jwssage  over 
the  rails.  There  was  evidence  from  which 
ft  Jury  would  have  been  justified  in  finding 
that  no  bell  or  other  signal  of  warning  was 
given  by  the  defendant  to  apprise  the  plain- 
tiff of  the  coming  car,  and  that  any  motor- 
man,  keeping  a  reasonably  vigilant  lookout 
ahead,  should  have  seen  the  plaintiff  and  no- 
ticed that  his  face  and  eyes  were  turned  in 
the  direction  he  was  walking;  that  his  back 
was  turned  toward  the  car,  so  that  he  was 
not  likely  to  see  the  car  approaching,  and 
therefore  depended  for  his  safety  entirely  up- 
on his  sense  of  hearing. 

13J  If  it  be  contended  that  ttie  dust  creat- 


ed by  the  passing  automobile  spoken  of  by 
the  plaintiff  might  have  prevented  the  mo- 
torman from  seeing  the  plaintiff,  the  suffi- 
cient answer,  as  reflected  Id  the  opinion  of 
this  court  in  tba  case  next  cited,  is  that, 
if  that  were  an  obstruction  to  the  motor- 
man's  sight  of  his  track  ahead  of  hlro,  be 
was  then  under  a  duty  to  use  still  greater 
care  In  the  operation  of  his  car  and  boimd 
to  reduce  his  speed,  and  to  stop  bis  car,  if 
necessary,  until  his  obsei'vatlon  of  the  track 
ahead  became  clearer.  Ball  v.  Camden  & 
Trenton  By.  Co.,  76  N.  J.  Law,  539,  72  AH. 
76.  In  this  last-cited  case,  it  was  also  de- 
clared by  the  court  that  the  failure  of  the 
plaintiff  in  that  case  to  look  behind  him  for 
an  approaching  car  was  not  negligence  per  se. 
Under  the  authorities  above  referred  to, 
and  for  the  reasons  given,  it  seems  to  us 
that  these  questions,  both  as  to  the  con- 
tributory negligence  of  the  plaintifT,  as  well 
as  to  tbe  negligence  of  the  defendant,  be- 
longed to  the  province  of  the  Jury,  and 
that  the  Judgment  below  should  be  reversed, 
and  a  venire  de  novo  awarded. 

===        cm  M.  J.  u  m) 

.  WABRBN  V.  MATOB  AND  COMMON 
COUNCIL  OF  CITY  OF  NEW 
BRUNSWICK. 
(Supreme  Court  of  New  Jersey.    Nov.  8, 1909.) 

(8vUal>u$  5y  «A«  Oourt.) 
MTimoIPAI.  COBPOBATIONS  (|  133*)— OmoKB8 

—Civil  Sebvice  Act. 

By  tlie  provisions  of  the  so-called  civil  serv- 
ice act  (P.  L.  1908,  p.  235),  municipalities  are 
left  to  their  choice  to  adopt  or  not  to  adopt  the 
act  in  the  mode  described  therein ;  but,  hav- 
ing once  adopted  It,  no  opportunity  has  been 
given  them  by  law  to  regain  their  former  sta- 
tns  by  a  repeal  of  the  ordinance  of  adoption. 

[Ed.  Note.— For  other  cases,  see  MuniciiMiI 
Corporations,  Dec.  Dig.  1 138.*] 

Certiorari  prosecuted  by  James  H.  Warren 
to  the  Mayor  and  Common  Council  of  the 
City  of  New  Brunswick.  Ordinance  repeal- 
ing ordinance  of  adoption  of  dvU  service  act 
set  aside. 

Argued  November  term,  1^,  before  BEED, 
BEIMJEN,  and  VOORH$!ES,  JJ. 

Alan  H.  and  Theodore  Strong,  for  plaintiff 
In  certiorarL  Bobert  Adrain,  for  defendant 
In  certiorarL 

VOORHEES,  J.  The  so-called  dvU  serv- 
ice act  (P.  L.  1908,  p.  235)  was  adopted  in 
the  city  of  New  Brunswick  by  an  ordinance 
passed  December  7,  1908.  On  January  4, 
1909,  the  common  council  of  that  city  passed 
an  ordinance  repealing  the  ordinance  of  adop- 
tion. The  prosecutor,  a  resident  end  tax- 
payer of  said  city  at  the  time  of  the  adoption 
of  the  civil  service  act  as  aforesaid,  was  and 
still  is  the  superintendent  of  the  fire  alarm 
system  of  said  city,  and  as  such  Is  protected 
by  the  civil  service  act  in  holding  his  posi- 
tion. The  only  reason  urged  for  the  setting 
aside  of  the  repealing  ordinance  is  that  Uie 
common  council  had  no  lawful  authority  or 
power  to  pass  it    The  only  powers  possessed 
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by  municipal  corporations  are  such  as  are 
delegated  to  them  by  the  Legislature.  Swack- 
hammer  t.  Town  of  Hackettstown,  37  N.  J. 
Law,  191. 

Section  30  of  the  civil  service  act  provides: 
"Any  municipality  of  this  state  may  adopt 
the  provisions  of  tbis  act  by  an  ordinance 
duly  adopted  by  tbe  governing  body  of  snCh 
municipality."  By  ^ectlon  1  of  the  act.  It 
Is  provided  that  "no  person  shall  be  appoint- 
ed,  transferred,  reinstated  promoted,  reduced 
or  dismissed  as  an  officer,  clerk  or  employd 
or  laborer  in  the  dvU  service  nnder  the  gov- 
ernment of  this  state,  or  such  municipality 
thereof  as  shall  adopt  the  provisions  of  this 
act,  as  hereinafter  provided,  in  any  manner 
or  by  any  means  other  than  those  prescribed 
in  this  act,"  and  in  section  31  it  is  further 
provided:  "Xhe  adoption  of  tbe  ordinance 
provided  for  in  section  31  of  this  act,  ♦  •  • 
If  favorable  to  the  adoption  of  tbis  act, 
*  •  •  sball  be  certified  by  tbe  governing 
body  or  the  mnnldpallty  to  the  commission 
created  by  this  act" 

It  will  thus  be  seen  that  the  ordinance  to 
be  passed  pursuant  to  this  act  is  not  an  or- 
dinance in  the  ordinary  sense,  but  is  simply 
tbe  mode  prescribed  by  law  to  evidence  the 
fact  that  the  civU  service  act  Is  to  become 
operative  in  the  municipality  so  legislating. 
The  power,  therefore,  given  by  tbe  I/egisla- 
tore  is  the  power  to  adopt  tbe  dvll  service 
act,  but  no  power  is  conferred  after  such 
adoption  to  throw  off  the  provisions  of  the 
act  It  cannot  be  said  that  the  voters  hav- 
ing, nnder  the  other  referendnm  in  the  act, 
by  an  election  signified  their  choice  to  have 
the  act  become  operative,  could,  by  a  similar 
election,  not  provided  for  In  the  act,  undo 
the  work  thus  done.  Nor  can  we  distinguish 
between  such  act  by  popular  vote  and  such 
act  by  tbe  vote  of  common  council  to  eCCect 
tbe  purpose  of  nullifying  tbe  act  of  adoption. 
Municipalities  were  left  to  their  choice  to 
adopt  or  not  to  adopt  tbe  act;  but,  having 
once  adopted  it  no  opportunity  has  been  given 
fbem  by  law  to  regain  their  former  status. 

For  these  reasons,  the  ordinance  of  repeal 
must  be  set  aside,  but  no  opinion  is  intended 
to  be  expressed  as  to  the  validity  of  the  civil 
Bervice  act,  or  of  the  power  to  adopt  it  by 
ordinance  by  tbe  governing  body  of  a  mu- 
nicipality. 

a9  N.  J.  L.  »•) 

BURICB  T.  GORMLBI,  Comptroller. 

SAME  v.  MAYOR  AND  ALDERMEN  OP 

JERSEY  CITY. 

CSnpreme  COnrt  of  New  Jersey.    Feb.  28, 1910.) 

(Byllabui  hy  tlie  Court.) 

x.  muhicipai.  cobporatiows  (|  1015*)  — 
Claims  Aoaihst  Municipalitt— Audit  of 
Olaih. 

Tbe  anditlng  of  a  claim  by  a  dty  board 

*nd  an  order  to  pay  It  are  not  final  and  condu- 

■ive,  but  the  action  may  be  rescinded. 

fEd.   Note.— For  other   cases,   see   Municipal 

Corporations,  Cent  Dig.  |  2187;    Dec  Dig.  { 

1015.»] 


2.  Mandahus    (I   168*)— PBOOEEDrHGB— Bub- 
din  OF  Pboof. 

Where  an  application  is  made  for  a  manda- 
mus to  compel  municipal  officers  to  pay  a  claim 
against  the  municipality,  the  burden  is  on  the 
relator  to  show  that  bis  claim  is  indisputably 
clear  ex  teguo  et  bono. 

[Bd.  Note.— For  other  cases,  see  Mandamus 
Cent  Dig.  |  372;  Dec.  Dig.  {  16&*] 

Application  by  Timothy  J.  Burke  for  man- 
damus to  Francis  Gonnley,  Comptroller,  and 
to  the  Mayor  and  Aldermen  of  Jersey  City. 
Rule  to  show  cause  why  mandamus  should 
not  issue  discharged.  < 

The  first-entitled  cause  came  before  tbe 
court  upon  an  application  for  mandamus  to 
compel  the  city  clerk  of  Jersey  City  to  sign 
a  warrant  ordered  signed  by  the  police  com- 
missioners In  1907,  and  the  second  by  certi- 
orari to  review  the  resolution  of  the  new 
board  of  commissioners  rescinding  tbe  origi- 
nal order. 

Argued  November  term,  1909,  before 
SWAYZB,  J. 

John  J.  Mulvaney,  for  rdator.  John  Mil- 
ton, for  defendants. 


SWATZE,  J.  [1]  The  board  of  police  com- 
missioners, in  1907,  audited  and  ordered  paid 
a  bill  of  Burke  for  work  done  and  materials 
famished.  A  dty  warrant  was  made  out 
by  the  dty  clerk,  but  before  It  was  signed 
by  the  comptroller  a  new  administration  had 
come  into  power,  and  a  new  board  of  police 
commissioners,  upon  the  representations  of 
the  mayor  that  Burke's  dalms  were  grossly 
exorbitant  resolved  that  the  resolution  ap- 
proving the  claim  and  ordering  that  payment 
be  made  be  rescinded  and  revoked,  and  that 
tbe  city  clerk  be  directed  to  cancel  the  war- 
rants. The  dty  clerk  thereupon  canceled  the 
warrants.  This  application  is  for  a  manda- 
mus to  compel  the  issuing  of  warrants  in  ac- 
cordance with  tbe  original  vote.  In  order  to 
get  out  of  the  way  the  resolution  of  the  new 
board  resdndlng  the  original  vote,  the  relator 
has  also  sued  out  a  writ  of  certiorari.  It  Is 
obvious  that  as  long  as  the  resdndlng  reso- 
lution remains  in  force  the  mandamus  ought 
not  to  Issue.  The  first  question,  therefore,  is 
whether  the  new  board  bad  the  right  to  re- . 
view  tbe  action  of  tbe  old  board,  and  it  is  In- 
sisted on  the  part  of  the  prosecutor  that  the 
original  resolution  approving  the  claim  and 
ordering  it  paid  was  a  final  adjudication. 

It  is  true  there  are  cases  in  other  Juris- 
dictions which  hold  that  a  proceeding  of  that 
kind  is  final,  but  I  think  I  ought  not  so  to 
hold,  in  the  absence  of  any  binding  dedsion 
in  this  state.  It  is  settled  by  a  dedsion  of 
onr  Conrt  of  Errors  and  Appeals  that  a  tax- 
payer may  enjoin  the  payment  of  an  unjust 
bill  by  a  city,  although  the  dty  authorities 
are  willing  to  pay  it  Lodor  v.  McGovem, 
48  N.  J.  Bq.  276,  22  Ati.  199,  27  Am.  St  Rep. 
446.  The  effect  of  that  decision  is  to  de- 
prive the  action  of  the  dty  authorities  of  the 
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element  of  finality  whldi  Is  relied  upon  In 
thla  case  by  the  rfelator;  for,  if  a  taxpayer 
may  bring  a  bill  in  equity  for  an  Injnnctlon 
to  restrain  the  payment,  until  the  right  there- 
to shall  have  been  established  hy  a  suit  at 
law,  it  is  a  necessary  conclnslon  that  the  city 
authorities  themselves  would  have  the  rl^t 
to  review  their  own  prior  action  in  case  their 
approval  of  the  bill  was  wrongful.  Whether 
in  fact  the  charges  are  grossly  exorbitant, 
as  the  mayor  asserted  and  as  the  new  board 
seems  to  have  thought  was  at  least  probable, 
cannot  be  decided  on  this  application.  Ko 
evidence  has  been  taiken  upon  the  subject, 
and,  while  there  is  a  presumption  In  favor 
of  a  bill  that  has  been  duly  audited  (Butts  v. 
Hoboken,  38  N.  J.  Law,  391),  there  is  an  equal 
presumption  In  favor  of  the  validity  of  the 
action  of  the  new  board.  Which  board  was 
right  can  only,  be  determined  by  an  action  at 
law.  The  rescinding  resolution  is  therefore 
affirmed  with  costs. 

[2]  This  naturally  disposes  of  the  applica- 
tion for  mandamus,  but  counsel  for  the  relat- 
or Insists  that  he4fl  entitled  to  It  under  the 
decision  In  Salmon  v.  Haynes,  60  N.  J.  Law, 
97,  11  Atl.  151,  and  in  Ahrens  v.  Kedler,  43 
N.  J.  Xiaw,  400;  but  in  O'Hara  v.  Fagan,  56 
N.  J.  Law,  270,  27  Atl.  1089,  It  was  stated 
that  to  such  cases,  where  the  mandamus  was 
allowed,  the  court  has  always  considered  the 
claim  Indisputably  clear  ex  aequo  et  bono, 
and  Mr.  Justice  Dixon  added  that  the  relator 
"must  clearly  show,  not  only  that  the  defend- 
ant is  bound  to  do  the  act  to  question^  but 
that  the  relator's  right  to  have  it  done  is  such 
as  the  law  ought,  at  the  relator's  suit,  to  en- 
force." This  puts  the  burden  upon  the  re- 
lator, and  while  no  doubt  that  burden  would 
be  sufficiently  borne  by  proof  of  the  original 
audit.  If  that  had  never  been  rescinded,  the 
present  case  is  different  In  the  most  recent 
case,  American  La  France  Fire  Engine  Co.  v. 
Seymour,  79  N.  J.  Law,  02,  74  AU.  439,  Mr. 
Justice  Trenchard,  in  an  opinion  holding  that 
a  mandamus  should  Issue,  put  It  upon  the 
ground  that  the  city  had  received  a  benefit 
and  ex  lequo  et  bono  ought  to  pay  for  IL 

The  rule  to  show  cause  why  a  mandamus 
should  not  issue  will  therefore  be  discharged, 
with  costs,  and  the  relator  will  be  left  to  es- 
tablish the  Just  amount  of  his  claim  by  an  ac- 
tion at  law. 


(81  N.  J.  U  406) 

C.  B.  COLES  ft  SON  CO.  r.  LOTHBIDGB. 

(Cburt  of  BJrrora  and  Appeals  of  New  Jersey. 

June  28,  1911.) 
Mechanics'  Liews  (§  110*)— Contbact^-Mod- 

IFICATION— FlLINO.  ■ 

Mechanic's  Lien  Law  (P.  L.  1898,  p.  538) 
I  1,  provides  that  every  bailding  erected  within 
the  state,  indudinit  the  cnrtilaKe  on  which  it 
stands,  shall  be  liable  for  the  payment  of  any 
debt  contracted  and  owing  to  any  person  for 
labor  performed  or  materials  famished  in  its 
erection  and  construction,  unless  (section  2)  it 


is  erected  pursuant  to  a  contract  In  writing, 
and  the  contract  or  duplicate  thereof,  together 
with  the  specifications  accompanying  it,  is  tiled 
in  the  office  Of  the  county  clerfc.  Defendant 
contracted  for  the  construction  of  a  building  for 
$4,600,  payable  one-third  when  the  concrete 
walls  were  finished  to  the  roof,  and  the  door 
and  window  frames  set  in  the  wall,  one-third 
when  the  roof  was  completed  and  the  frame- 
work for  the  inside  partitions  and  the  joists 
and  flooring  installed,  and  the  balance  within 
20  days  after  the  house  was  finished  and  ac- 
cepted. Thereafter  the  contractor  for  a  dis- 
count of  $200  in  the  price  obtained  a  modifica* 
tion  of  the  contract  which  was  not  filed,  by 
which  payments  were  made  weekly  as  the  work 
progressed  covered  by  bills  for  labor  and  mate- 
rials and  sabcontracts.  .  Beld,  that  such  subse- 
quent agreement  constituted  a  material  modifi- 
cation of  the  contract,  and,  not  having  been 
filed,  a  materialman,  having  furnished  the  great- 
er imrt  of  the  materials  after  the  contract  was 
modified,  was  entitled  to  a  lien  therefor. 

[Eld.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  143;   Dec.  Dig.  i  UO.*J 

Error  to  Circuit  Court,  Camden  County. 

Action  by  the  C.  B.  Coles  &  Son  Company 
against  Louis  H.  Lothridge  and  others  to  en- 
force a  mechanic's  lien.  Judgment  for  de- 
fendant Lothridge,  and  plaintiff  brings  er- 
ror.   Reversed,  and  venire  de  novo  awarded. 

Bleakly  &  Stockwell,  tot  platotifl  to  error. 
Wllllhm  Early,  for  defendant  to  error. 

GUMMERB,  C.  J.  This  ts  an  action 
brought  upon  a  mechanic's  lien  against  the 
United  States  En;;lneerlng  Company,  build- 
ers, and  Lothridge,  owner,  for  materials 
furnished  to  the  erection  of  a  house  belong- 
tog  to  Lothridge.  Before  the  commence- 
ment of  the  building,  a  contract  for  its  erec- 
tion was  entered  toto  Iietween  the  company 
and  Lothridge,  and  was  regularly  filed. 
The  price  to  be  paid  to  the  engtoeertog  com- 
pany as  fixed  by  tlie  contract  was  $4,600. 
The  first  payment  was  to  be  one-tbird  ot 
the  total  amount,  and  was  due  when  the 
concrete  walls  were  finished  to  the  roof,  and 
the  door  and  window  frames  set  in  the  waU. 
The  second  payment  was  for  a  like  sum,  and 
was  due  when  the  roof  was  completed,  and 
the  framework  for  the  toside  partitions  and 
the  Joists  and  flooring  were  installed.  The 
third  payment  was  for  the  remainder  of 
the  contract  price,  and  was  to  be  made  with- 
in 20  days  after  the  boose  was  finished  in 
accordance  with  the  plans  and  speciflcationa. 

The  contract  was  executed  on  the  1st  day 
of  June,  1908,  and  was  filed  on  the  3d  of 
that  month  to  the  Camden  county  clerk's  of- 
fice. On  the  3d  of  July  the  engtoeertog  com- 
pany wrote  Lothridge  as  follows:  'T>ear  Sirs 
In  consideration  of  you  maktog  payments  to 
us  on  account  of  our  contract  with  you  for 
concrete  house  at  Mercbantville,  as  outltoed 
below,  we  hereby  agree  to  allow  you  a  dis- 
count of  $200  on  the  entire  contract  It  la 
further  understood  that  your  maktog  pay- 
ments In  this  matter  does  not  affect  the  va- 
lidity of  the  original  contract    Payments  tta 
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foDows:  July  8,  1300;  July  17  op  July  24, 
balance  of  first  payment  if  walla  are  com- 
pleted. Two  weeks  after  first  regular  pay- 
ment $300,  and  $300  each  week  thereafter 
until  second  payment  is  due.  Balance  on 
contract  to  be  paid  as  specified  in  original 
contract.  It  is  further  understood  that  this 
company  will  complete  each  week  work  to  a 
Taiue  greater  than  the  amount  of  weekly 
payments  in  the  Judgment  of  the  architect 
and  yourself.  Payments  made  in  advance 
must  be  covered  by  bills  for  labor,  material 
and  sub-contracts  on  this  house  only;  and 
the  receipts  for  such  bills. must  be  shown 
before  the  next  payment  Is  made,  or  same 
will  not  have  to  be  made.  Tours  truly,"  etc. 
There  was  evidence  that  this  letter  was  de- 
livered to  Lothridi^e  on  the  day  of  Its  date, 
at  the  comi>any'8  office,  and  also  that  it  was 
then  agreed  between  the  parties  that  the 
contract  should  be  altered  In  accordance  with 
the  suggestions  contained  in  the  letter.  It 
was  also  shown  that  the  greater  part  of  the 
materials,  to  recover  the  price  of  which  this 
suit  was  brought  by  the  plaiptiff,  were  fur- 
nished after  this  alteration  in  the  original 
contract.  When  the  case  came  on  to  be  tried, 
the  court,  at  the  close  of  the  testimony  on 
both  sides,  directed  a  verdict  in  favor  of  the 
defendant,  Lothridge,  upon  the  ground  that 
the  building  was  not  liable  for  the  plaintiff's 
claim.  The  propriety  of  this  direction  is  now 
challenged  by  the  plaintiff  in  error. 

l%e  object  of  the  mechanic's  lien  law,  as 
expressed  in  its  title  (P.  L.  1898,  p.  538),  Is 
the  securing  to  mechanics  and  otiiers  pay- 
ment for  their  labor  and  materials  in  erect- 
ing any  building.  This  object  is  sought  to  be 
accomplished  (section  1)  by  making  every 
building  erected  in  the  state,  including  the 
curtilage  upon  which  it  stands,  liable  for  the 
payment  of  any  debt  contracted  and  owing 
to  any  person  for  labor  performed,  or  ma- 
terials furnished  In  its  erection  and  construc- 
tion, unless  (section  2)  it  is  erected  by  con- 
tract In  vwltlng,  and  tie  contract  or  a  dupli- 
cate thereof,  together  with  the  sreclflcatlons 
accompanying  it.  Is  filed  in  the  office  of  the 
county  clerk.  The  effect  of  these  provisions 
of  the  statute  is  to  give  to  the  laborer  and 
materialman  a  Hen  upon  the  bcllding,  unless 
the  contract  under  which  the  building  is 
erected  or  a  duplicate  of  it  Is  filed.  The  fil- 
ing of  a  contract  which  falsely  states  the 
consideration  to  be  paid  to  the  contractor 
tot  the  erection  of  the  building  will  not  op- 
erate to  relieve  the  building  and  curtilage 
from  the  lien  of  the  laborer  or  materialman 
(Murphey-Hardy  Lumber  Company  v.  Nicho- 
las, 66  N.  J.  Law,  414,  49  Atl.  447),  nor  will 
the  filing  of  a  contract  which  is  afterward 
superseded  by  a  new  and  different  agreement 
protect  against  such  liens  (Buckley  v.  Hann, 
es  V.  J.  Law,  624.  64  AU.  826),  and  the  rea- 


son is  that  in  neither  of  such  cases  Is  the 
contract  which  Is  filed  the  real  agreement  of 
the    parties   governing   the   erection    of   the 
building.     An  important  purpose  to   be  ac- 
complished   by    requiring   the   filing  of   the 
very  contract  under  which  the  building  Is 
erected  is  to  enable  intending  laborers  and 
materialmen  to  ascertain  whether  its  provi- 
sions are  sufilciently  favorable  to  the  con- 
tractor to  Justify  the  conclusion  that  the 
Job  wiU  be  a  fairly  profitable  one  to  him ; 
I  for  this  must  be  a  potent  factor  in  deter- 
I  mining  whether  or  not  it  will  be  reasonably 
i  safe  to  extend  credit  to  the  contractor  for 
I  labor  or  material,  particularly  In  those  cas- 
I  ee  where  his  financial  responsibility  Is  ques- 
I  tlonable.    Unless  It  was  Intended  that  such 
;  Information  should  be  afforded,  the  object  of 
i  the  statute  would  have  been  accomplished 
]  by  a  mere  requirement  that  notice  of  the  ex- 
•  istence  of  a  contract  between  the  owner  and 
:  the  builder  should  be  spread  upon  the  record. 
I  The  same   reason  which  led  the   Supreme 
.  Court  to  its  decision  in  Murphey-Hardy  Lnm- 
I  ber  Company  v.  Nicholas,  and  this  court  to 
:  the  conclusion  which  it  reached  In  Buckley 
;  V.  Hann,  is  .conclusive  that  a  building  con- 
;  tract  which  is  altered  in  a  material  partic- 
ular after  it  is   filed  will  not  protect .  the 
I  building  against  the  claim   of  a  laborer  or 
materialman   for    work    done   or   materials 
furnished  after  such  alteration,  unless  the 
contract  as  altered  is  filed  in  the  office  of 
the  county  clerk. 

In  the  present  case  the  suggested  altera- 
tion in  the  original  contract.  If  It  was  In  fact 
made,  was  in  our  opinion  a  material  one.  It 
consisted  in  a  reduction  In  the  contract 
price  and  a  change  in  the  times  of  payment 
The  amount  of  the  reduction  it  is  true  was 
small,  but  this,  we  think,  is  not  an  element 
to  be  considered,  for,  once  it  Is  conceded 
that  the  original  price  may  be  reduced  by  a 
secret  arrangement  between  the  parties,  the 
amount  of  reduction  Is  a  matter  entirely 
within  their  discretion.  The  change  in  the 
time  of  payment  was  also  material;  for  it 
affected  seriously  the  right  given  by  section 
3  of  the  statute  to  laborers  and  materialmen 
to  impound  moneys  due  and  owing  by  the 
Owner  to  the  contractor  on  the  contract,  or 
that  might  thereafter  become  dOe  thereon,  as 
a  means  of  obtaining  payment  for  work  done 
upon,  or  materials  furnished  to,  the  build- 
ing. The  right  of  the  one  party  or  the  oth- 
er therefore  to  a  verdict  depended  upon 
whether  or  not  the  alteration  in  the  contract 
set  up  by  the  plaintiff  bad  in  fact  been  made; 
and  that,  of  course,  was  a  matter  which 
should  have  been  left  to  the  Jury  for  deter- 
mination. 

There  was  error  in  the  direction  of  a  ver- 
dict for  the  defendant,  Lothridge,  and  for 
this  reason  the  Judgment  under  review  must 
be  reversed,  and  a  venire  de  novo  awarded. 
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WALKDR  ▼.  NORTH  JE3R8ET  ST.  RI.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Mardi  16,  1910.) 

1.  Stbeet   Railkoads    (S    9&*)— Coixibioh— 

CONraiBOTOBT  Negijoence. 

One  who  turns  his  wagon  upon  a  track  in 
front  of  a  street  car  traveling  in  the  same  di- 
rection is  not  negligent  unless  the  car  is  so 
near  at  hand  as  to  malce  a  collision  likely. 

(Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  212;   Dec.  Dig.  {  99.*] 

2.  Stbket   Railboads   (i    117*)— Coujsion— 

QXJSBTION  FOB  JUBT. 

The  question  whether  one  whose  wa«on 
was  struck  by  a  street  car  was  guilty  of  contrib- 
utory negligence  held  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  »  248-250;  Dec.  Dig.  {  117.*] 

Error  to  Supreme  Court 

Action  by  William  C.  Walker  against  the 
North  Jersey  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  was  an  action  for  personal  Injuries. 
The  case  made  by  the  plaintiff  was  as  fol- 
lows: He  was  driving  on  Bloomfield  avenue, 
a  public  road  In  the  county  of  Essex  leading 
from  Newark  to  Bloomfield,  on  an  evening 
In  October,  1906,  on  the  right-hand  side  of 
the  road.  Ahead  of  him  was  a  slowly  mov- 
ing truck,  and,  for  the  purpose  of  passing  It, 
he  pulled  his  wagon  to  the  left  The  defend- 
ant company  operates  a  double-track  street 
railway  through  this  avenue,  and  plaintiff, 
when  he  turned  to  the  left,  came  upon  the 
west-bound  track.  He  drove  along  It  until 
after  be  had  passed  the  truck,  and  then  turn- 
ed off  again.  Before  he  cleared  the  track 
his  wagon  was  struck  by  a  trolley  car  which 
came  up  from  behind.  The  plaintiff  had  not 
noticed  this  car  when  he  drove  on  the  ^rack, 
although  he  probably  would  have  seen  it  If 
he  had  looked  for  it;  he  made  no  observa- 
tion, however,  for  the  purpose  of  seeing 
whether  or  not  a  car  was  approaching.  On 
these  facts  the  defendant  moved  a  nonsuit. 
The  motion  was  refused,  and  this  refusal  Is 
now  assigned  for  error. 

Obviously  the  failure  of  the  plaintiff  to 
look  for  an  approaching  car  before  driving  on 
the  track  did  not  place  him  in  any  worse 
position,  so  far  as  responsibility  for  the  ac- 
cident Is  concerned,  than  If  he  had  looked 
and  perceived  the  car.  A  person  who  turns 
his  wagon  upon  a  trolley  track  in  front  of  a 
car  traveling  in  the  same  direction  In  which 
he  Is  proceeding  Is  not  necessarily  negligent 
In  doing  so.  If,  when  be  turns  on  the  track, 
the  car  Is  so  near  at  hand  as  to  make  a  col- 
lision likely,  he  Is  negligent  If  the  car  Is  so 
far  away  at  the  time  he  turns  on  the  track 
that  there  Is  no  likelihood  of  a  collision  re- 
sulting from  his  action,  then  be  Is  not  neg- 
ligent In  the  present  case  the  plaintiff,  aft- 
er he  reached  the  track,  drove  along  It  a 
sufficient  distance  to  pass  by  a  moving  track. 


and  to  turn  off  In  front  of  It  before  he  was 
collided  with  by  the  trolley  car.  He  must 
have  been  upon  the  track  some  little  time, 
therefore,  before  the  accident  occurred,  and 
the  trolley  car.  If  It  was  running  at  a  rapid 
rate  of  speed,  must  have  been  a  considerable 
distance  behind  him  when  he  turned  upon 
the  track.  In  snch  a  situation  the  question 
of  the  negligence  of  the  plaintiff  in  drlTlng 
upon  the  track  was  clearly  for  the  Jury.  If 
the  car  was  not  proceeding  rapidly,  and  was 
close  at  hand  at  the  time  the  plaintiff  turned 
on  the  track,  then  the  question  whether  the 
plaintiff  was  negligent  In  tnmlng  on  the 
track  In  front  of  a  slowly  moving  car  was 
also,  we  tblnk,  for  the  Jury.  In  other  words, 
on  the  case  submitted.  It  cannot  be  said  as 
a  matter  of  law,  that  the  act  of  the  plaintiff 
in  driving  on  the  track  In  front  of  this  car, 
even  If  he  had  previously  observed  Its  ap- 
proach, was  negligent. 

The  Judgment  under  review  will  be  af- 
firmed. 

Leonard  J.  Tynan,  for  plaintiff  In  error. 
Harry  V.  Osborne,  for  defendant  In  error. 

PER  CURIAM.  The  Judgment  under  re- 
view herein  should  be  affirmed,  for  the  rea- 
sons expressed  In  the  abo've  memorandum. 


PALMER  V.  PALMER. 

(Court  of  ChanceiT  of  New  Jersey.     7une  8, 
1911.) 

MABBiAaE  (§  60*)— ANNtJUtEHT— Age  or  Cok- 

SENT— Infants. 

The  age  of  consent  having  been  fixed  at 
16  years  in  females  and  18  in  males,  the  Legis- 
lature passed  the  divorce  act  (P.  L.  1907,  p. 
474),  authorizing  annulment  of  marriage  at  the 
suit  of  a  husband  when  he  was  under  18  at 
the  time  of  the  marriage,  unless  the  same  has 
been  confirmed  by  him  after  arriving  at  such 
age.  Held  that,  where  petitioner  was  17  years 
and  10  montlis  old  at  the  time  he  married  de- 
fendant, he  could  not  disaflirm  the  marriage 
until  after  he  had  reached  the  age  of  consent, 
and  hence  a  suit  by  him  to  annul  the  marriage 
solely  because  of  his  nonage,  instituted  prior  to 
his  reaching  the  age  of  consent,  was  not  sustain- 
able. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  i  126:   Dec.  Dig.  {  e0.»] 

Action  by  Floyd  Palmer  against  Edna 
Stonaker  Palmer  to  annul  a  marriage.  On 
motion  to  strike  out  a  demurrer.    Overruled. 

Egbert  J.  Tamblyn,  for  the  motion.  Jos^h 
S.  Murphy,  opposed. 

HOWELL,  V.  a  The  defendant  has  de- 
murred to  a  petition  which  prays  that  the 
supposed  marriage  between  the  petitioner 
and  herself  be  annulled.  The  marriage  took 
place  on  February  6,  1911.  At  that  time  the 
petitioner  was  17  years  and  10  months  old. 
At  the  time  of  the  filing  of  his  petition  to 
annul  the  marriage,  he  was  17  years  and  11 
months  old,  so  that  he  was  within  the  age 
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of  consent  at  the  time  of  bis  marriage  and 
also  at  the  time  of  the  institution  of  the  pro- 
ceedlngs  to  nullify  the  same.  The  demurrer 
is  generally  for  want  of  equity,  and  specifi- 
cally that  the  petitioner  does  not  set  out  any 
cause  for  the  annulment  of  the  marriage  ex- 
cept the  nonage  of  the  petitioner.  The  stat- 
ute under  which  the  proceeding  Is  taken  Is 
the  sixth  subdivision  of  the  first  s^tlon  of 
the  present  divorce  act  (P.  Ti.  1907,  p.  474), 
which  reads  as  follows:  "Decrees  of  nullity 
of  marriage  may  be  rendered  In  all  cases 
when  *  •  •  VI.  At  the  suit  of  the  hus- 
band when  be  was  under  the  age  of  eighteen 
at  tbe  time  of  the  marriage,  unless  such  mar- 
riage be  confirmed  by  him  after  arriving  at 
such  age."  The  difference  between  the  par- 
ties is  tills:  Tlie  iMtitioner  claims  that  be 
may  by  virtue  of  that  statute  annul  the  pre- 
tended marriage  by  petition  filed  at  any  time. 
The  claim  of  the  defendant,  however,  is  that 
there  can  be  no  disaffirmance  of  the  contract 
by  tbe  petitioner  until  after  he  shall  have 
attained  the  age  of  consent,  which  is  under 
our  statute  the  age  of  eighteen  years. 

At  common  law  the  age  of  consent  was  12 
years  in  females  and  14  years  in  males.  The 
common-law  rule  was  that  marriages  entered 
into  before  seven  years  of  age  were  entirely 
void.  If  entered  Into  between  seven  years  of 
age  and  the  age  of  consent,  the  marriage  was 
an  inchoate  affair  and  voidable  at  the  in- 
stance of  either  party ;  but.  If  entered  Into 
after  the  age  of  consent,  it  was  binding.  In 
my  opinion  tbe  only  change  that  has  been 
made  by  our  statute  from  the  common  law  is 
to  raise  the  age  of  consent  to  16  years  in  fe- 
males and  to  18  years  in  the  case  of  -fnales ; 
that  the  common-law  rules  regulate  the  con- 
troTersy  in  this  case,  keeping  in  mind  the 
consideration  that  tbe  liCglsIature  has  merely 
changed  the  age  of  consent.  The  subject  is 
one  which  has  been  dealt  with  in  a  very 
small  number  of  cases.  Ck>myns  in  his  Di- 
gest of  the  Common  Law  (Baron  and  Feme 
B  Si  lays  down  tbe  rule  that  a  disagreement 
to  the  marriage  before  the  age  of  consent 
is  of  no  force.  Tbe  same  rule  is  enunciated 
in  Shelford  on  Marriage,  284,  both  writers 
referring  to  1  Rol.  340,  L  50.  Continuing, 
Corny ns  says:  "For  if  the  husband  disagree 
befoi«  fourteen  (then  the  age  of  consent)  and 
marry  another,  tbe  Issue  of  the  second  mar- 
riage is  a  bastard,  but  that  a  disagreement 
before  if  the  husband  marries  another  after 
tbe  age  of  fourteen  amounts  to  a  disagree- 
ment after  the  age  of  consent"  Simpson  on 
tbe  I>aw  of  Infants  at  page  74  says  "a  male 
tnfant  may  contract  a  valid  marriage  at  four- 
teen and  a  female  Infant  at  twelve;  if  they 
are  married  infra  nublles  annos  and  agree 
to  marry  after  those  ages  there  need  be  no 
new  marriage,  but  they  cannot  disagree  be- 
fore the  said  ages,"  citing  Coke  upon  Lit- 
tleton, 79  a.  While  these  authorities  appear 
not  to  be  derived  from  adjudicated  cases,  the 


fact  still  remains  that  th^  are  statements 
made  by  sages  of  the  law  for  the  guidance 
of  tbe  profession.  Tbe  cases  cited  in  the 
briefs  of  counsel  seem  to  have  little  or  no 
bearing  upon  the  exact  point  in  controversy 
In  this  case.  The  remark  of  Vice  Chancellor 
Stevens  in  Williams  v.  Brokaw,  74  N.  J.  Bq. 
561,  70  Atl.  665,  was  upon  another  point  en- 
tirely. Neither  do  I  regard  the  statement 
made  by  tbe  Vice  Chancellor  In  Tltaworth  v. 
Tltsworth  (Bq.)  78  Atl.  687,  to  the  efTect  that 
the  husband  might  dlsafBrm  the  marriage 
when  he  should  reach  the  age  of  eighteen 
years,  or  at  any  time  before,  to  be  his  defi- 
nite conclusion  so  far  as  the  facts  tn  this  case 
are  concerned.  That  case  was  decided  whol- 
ly upon  a  question  of  the  weight  and  cogency 
of  the  evidence.  The  common-law  rule  man- 
ifestly did  not  permit  a  dissent  from  tbe  In- 
fantile marriage  until  the  dissenting  party 
had  reached  tbe  age  of  consent,  and  this,  I 
take  it,  is  tbe  rule  that  must  be  deduced 
from  our  statutes  above  quoted.  If  the  hus- 
band be  married  before  be  is  18,  he  may 
have  the  marriage  annulled  unless  the  mar- 
riage be  affirmed  by  him  after  arriving  at 
such  age,  which  plainly  Indicates  that  the 
common-law  rule  was  in  tbe  mind  of  the 
legislators  when  this  act  was  passed.  It 
may  well  be  that  the  petitioner  in  cases  of 
this  sort  might  change  his  mind  upon  arriv- 
ing at  the  age  of  consent  and  affirm  tbe 
marriage,  In  which  case  it  would  be  irrevoc- 
able by  tbe  act  of  tbe  parties.  It  is  this 
very  opportunity  that  is  given  to  the  peti- 
tioner by  the  statute  in  question.  Reverse 
tbe  order  of  the  sentence,  and  it  will  read 
In  this  way,  "unless  the  marriage  be  confirm- 
ed by  tbe  husband  after  arriving  at  tbe  age 
of  18,  he  may  on  arriving  at  that  age  have 
a  decree  of  nullity."  Tbe  case  is  somewhat 
akin  to  the  parchase  of  chattels  by  an  In- 
fant. He  may  avoid  the  purchase  when  he 
arrives  at  maturity,  but  until  be  so  arrives 
be  has  no  power  to  disaffirm  tbe'  contract, 
nor  indeed  can  be  affirm  It  before  that  time 
In  such  a  manner  as  to  make  the  affirmance 
binding  upon  him  when  be  reaches  his  ma- 
jority. 

The  motion  will  therefore  be  denied,  with 
costs. 

(79  N.  J.  L.  623) 
STATE  V.  BIANGO. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

(Byttahiu  iy  the  Court.) 

1.  Decision  Affirmed. 

Tbe  judgment  of  the  Supreme  (!)ourt  is  af- 
firmed, for  the  reasons  stated  in  tbe  syllabi  and 
opinion  in  that  court. 

2.  Criminal  Law  (|  1090»)— Appkai^Prbs- 
kntation  of  questions  in  lower  gourt 
— Arguments  of  Counsei,. 

Defendant's  counsel,  at  the  close  of  the 
counsel's  argument,  stated  to  the  court  ttiat  he 
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wisbed  to  anin  aa  error  certaJn  remarks  of  the 
prosecntor  In  nls  argument.  No  judicial  action 
by  the  trial  court  was  requested  or  made,  and 
no  exception  was  sealed  to  any  ruling  or  refus- 
al to  rule  respecting  those  remarks.  Held  that, 
although  the  entire  record  was  brought  up  un- 
der section  186  of  the  criminal  procedure  act 
(P.  L.  1888,  p.  fll5).  yet  no  injury  to  the  de- 
fendant appeared  which  defendant  was  entitled 
to  specify  without  a  bill  of  exceptions. 

[Ea.  Note.— For  other  cases,  see  Cfriminal 
Law,  Cent.  Dig.  «  2803-2827;  Dec  Dig.  § 
1090.*] 

Error  to  Supreme  Court 

Oiano  Battista  Biango  was  convicted  of 
murder  in  the  second  degree,  and  from  a 
judgment  of  the  Supreme  Court  afBrming 
the  judgment  of  conviction  (75  N.  J.  Law, 
284,  68  Atl.  125),  be  brings  error.    Affirmed. 

Alexander  Simpson,  for  plaintiff  in  error. 
Pierre  P.  Garven,  Prosecutor  of  Pleas,  for 
tbe  State. 

REED,  3.  This  writ  brings  np  a  Judg- 
ment of  tbe  Supreme  Court  affirming  a 
judgment  entered  on  .a  conviction  In  the 
court  of  oyer  and  terminer  of  Hudson  coun- 
ty of  Glano  Battista  Biango  for  murder  in 
the  second  degree. 

Tbe  errors  speclfled  for  reversal  are  three, 
viz.:  (1)  That  the  trial  judge  in  tbe  court 
of  oyer  and  terminer  Instructed  the  jury 
that  it  could  not  consider  tbe  question 
whether  tbe  defendant  was  guilty  of  man- 
slaughter. (£)  That  tbe  prosecutor.  In  bis 
summing  up  to  tbe  jury,  employed  language 
which  was  illegal  and  prejudicial  to  the  de- 
fendant (3)  That  the  trial  judge  illegally 
admitted  in  evidence  a  written  paper  as  a 
dying  declaration  of  the  person  found  by 
tbe  jury  to  have  been  killed  by  the  defend- 
ant 

[1]  Each  of  these  specifications  were  dis- 
cussed by  Mr.  Justice  Garrison,  in  bis  opin- 
ion in  the  Supreme  Court,  when  the  judg- 
ment now  under  review  was  there  pro- 
nounced. All  that  was  said  in  that  opinion 
we  approve,  and  for  tbe  reasons  therein 
set  forth  tbe  judgment  of  tbe  Supreme 
Court  should  be  affirmed. 

[2]  It  Is,  however,  deemed  expedient,  in 
vl€rw  of  the  brief  of  counsel  for  the  plaintiff 
In  error  In  this  court,  to  make  an  aadltioual 
comment  upon  the  condition  of  the  record  in 
respect  to  the  specification  of  error,  by 
which  the  language  of  the  prosecutor  on  the 
trial  below  is  sought  to  be  reviewed.  By  the 
printed  book.  It  appears  that  at  the  close  of 
the  summing  up  of  the  respective  counsel 
the  counsel  for  the  defendant  stated  to  the 
court  that  be  wished  to  assign  as  error 
certain  remarks  (reciting  them)  of  tbe  prose- 
cutor. This  was  all  that  occurred.  There 
was  no  judicial  action  requested,  either  dur- 
ing the  summing  up  or  at  its  close.  The 
counsel  for  the  defendant  did  nothing,  aside 
from  stating  his  wish  to  assign  as  error  the 
remarks  of  the'  prosecutor,  as  already  ob- 


served. It  therefore  appears  tbat  there  was 
no  direction  or  ruling  by  tbe  trial  Judge  re- 
quested or  made.  The  Supreme  Court, 
therefore,  properly  held  that  there  was  no 
Judicial  action  tbat  constituted  judicial  er- 
ror, and  no  data  In  the  record  from  which 
it  could  say  that  manifest  wrong  or  injoiy 
bad  been  suffered  by  the  defendant. 

The  counsel  for  the  plalntiCT  in  error  now 
insists  that  although  no  general  exception 
was  assigned  to  the  alleged  error  committed 
by  the  prosecutor,  yet  tbe  defendant  is  en- 
titled to  the  benefit  of  that  error  by  reason 
of  section  136  of  the  criminal  procedure  act 
of  1898.  It  is  true  tbat  the  entire  record  of 
the  proceedings  was  brought  up,  as  provided 
for  in  section  136.  It  is  also  true  that  when 
the  record  is  so  brought  up  tbe  section  pro- 
vides that  if  it  appear  from  such  record 
that  the  plaintiff  in  error  in  the  trial  be- 
low had  suffered  wrong  and  injury  in  cer- 
tain respects,  whether  a  bill  of  exceptions 
was  settled,  signed,  and  sealed  thereto,  or 
error  assigned  thereon,  or  not  the  appellate 
court  shall  remedy  such  wrong  and  Injary 
and  give  judgment  accordingly. 

But  tbe  manifest  wrong  and  Injury  of 
which  advantage  can  be  taken  under  this 
section,  without  a  bill  of  exceptions  or 
error  assigned,  Is  limited  by  tbe  language  of 
tbe  section  to  "errors  In  the  admission  or 
rejection  of  testimony,  whether  objection 
was  made  to  it  or  not  to  errors  in  the 
charge  of  the  court  and  to  errors  in  the 
denial  of  any  matter  by  the  court  which 
was  a  matter  of  discretion."  These  being 
the  limits  within  which  advantage  can  be 
taken  of  that  section,  it  is  apparent  that  if 
tbe  alleged  error  complained  of  was  upon 
tbe  record  In  such  a  manner  as  to  be  judl* 
dally  noticeable,  yet  no  error  appears  In 
the  rejection  or  admission  of  testimony,  nor 
in  tbe  charge  of  the  court,  nor  In  the  denial 
of  any  matter  whatever. 

Judgment  is  affirmed. 


<U  M.  J.  U.  BS» 

BOROUGH  OF  MOUNT.\INSIDEI  v.  BdABO 

OF  EQUALIZATION  OF  TAXES 

OF  NEW  JEBSE:!  et  aX. 

(Court  of  Errors  and  Appeals  of  New  Jmmt. 
June  1»,  1911.) 

1.  Taxation    (S    241*)— ExEMPTtows— Chari- 
table Institution.s — ^Buildings. 

Where  real  property  of  an  orphan  asylum, 
devoted  entirely  to  its  purposes,  was  exemptea 
from  taxation  solely  by  virtue  of  P.  L.  1003,  p. 
304,  {  3,  par.  4,  exempting  all  buildings  actually 
and  exclusively  used  as  asylums  or  schools  for 
feeble-minded  or  idiotic  persons  and  children, 
and  owned  by  corporations  of  tbe  state,  together 
with  the  land  whereon  the  same  are  situated, 
necessary  for  the  fair  use  and  enjoyment  of  the 
same,  not  exceeding  6  acres  in  extent,  and  not 
bv  virtue  of  the  corporation's  charter,  it  was  no 
objection  to  such  exemption  that  the  oasocia- 
lion  possessed  other  lands  in  a  different  munic- 
ipality which  had  been  exempted,  and  that  ita 
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charter  permitted  It  to  hold  no  other  proper^ 
for  its  ase  as  an  asylnm  than  such  other  land. 
[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  H  389-398;    Dec.  Dig.  {  241.*] 

2.  OOBPOBATIONS       (i       387*)  —  rBANOHISBS  — 

DsuEPATiON— Remedy. 

If  a  charitable  corporation  is  aanrpin?  fran- 
diises  not  conferred  on  it  by  the  Legislature, 
the  remedy  is  by  qno  warranto  at  the  instance 
of  the  Attorney  General,  and  not  by  certiorari 
at  the  instance  of  a  borongh  cbmplaining  of  an 
order  of  the  board  of  equalication  granting  an 
exemption  from  taxation. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1548-1553 ;   Dec.  Dig.  I  387.*] 

Error  to  Supreme  Court 

Certiorari  by  the  Borough  of  Mountain- 
side against  the  Board  of  Equalization  of 
Taxes  of  New  Jersey,  and  the  Newark  Or- 
phan Asylnm  Association.  From  an  order 
sustaining  a  determination  of  the  board  con- 
cerning an  assessment  of  taxes  on  real  es- 
tate belonging  to  the  orphan  asylum  asso- 
ciation (76  Atl.  324),  the  borough  brings 
error.    Affirmed. 

Frederlclc  S.  Q'aggait,  for  plaintUC  in  er- 
ror. Edward  A.  &  WllUam  T.  Day,  for 
defendants  in  error. 

PITNET,  Ch.  The  Supreme  Court  affirmed 
a  Jodgment  of  the  state  board  of  equaliza- 
tion whereby  a.  portion  of  the  real  estate  of 
the  Newark  Orplian  Asylum  Association, 
located  within  the  borough  of  Mountainside, 
was  exempted  from  taxation.  The  property 
owned  by  the  association  within  the  borougb 
consists  of  certain  buildings  and  the  person- 
al property  therein,  with  a  tract  of  land 
comprising  17  acres,  devoted  to  the  purpos- 
es of  an  asylum  for  children.  The'  state 
hoard  exempted  the  personal  property,  the 
buildings,  and  5  acres  of  the  land,  leaving 
the  remaining  12  acres  subject  to  taxation. 
The  case  came  Ijefore  the  Supreme  Court 
upon  a  writ  of  certiorari,  allowed  at  the 
Instance  of  the  borough,  and  upon  an 
agreed  statement  of  the  facts  of  the  case, 
from  which  it  appears,  among  other  things, 
that  the  personal  property  and  the  land  to 
the  extent  of  6  acres  are  required  for  the 
uses  of  the  asylum,  but  the  remaining  12 
acres  are  not  necessary  for  the  fair  use  and 
enjoyment  of  the  buUdinga.  It  Is  not  dis- 
puted that  the  buildings  are  used  exclusive- 
ly for  purposes  considered  cliaritable  under 
tile  common  law. 

The  "act  for  the  assessment  and  collection 
of  taxes"  (P.  L.  1903,  p.  394),  in  paragraph 
4  of  section  3,  declares  that  the  following 
property  (among  others)  shall  be  exempt 
from  taxation  under  this  act,  viz.:'  "All 
buildings  actually  and  exclusively  used  for 
•  •  •  asylums  or  schools  for  feeble-mind- 
ed or  idiotic  persons  and  children,  and  own- 
ed by  corporations  of  this  state  authorized 
to  carry  on  such  charities,  and  the  land 
whereon  the  same  are  situated,  necessary 
to  the  fair  use  and  enjoyment  thereof,  not  ex- 


ceeding five  acres  in  extent  for  each,  the  fur- 
niture thereof  and  personal  property  therein; 
•  •  *  also  all  buildings  used  exclusively 
for  purposes  considered  charitable  under 
the  common  law  •  •  *  with  the  land 
whereon  the  same  are  erected  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof,  and  the  furniture  and  personal 
property  used  therein." 

Whether  the  Supreme  Court  was  right  in 
its  view  that  the  latter  clause,  of  those 
just  quoted,  is  to  be  construed  by  analogy 
to  the  first  clause  with  respect  to  the  limi- 
tation of  the  exemption  of  land  to  a  plot  of 
five  acres,  is,  we  think,  not  necessary  to  be 
now  decided.  If  the  first  clause  applies,  the 
limitation  of  five  acres  is  found  in  the  word- 
ing of  the  clause  itself.  If  the  second  clause 
applies,  the  limitation  Is  found  In  the  stipu- 
lated facts,  and  does  not  depend  upon  any 
construction  of  the  act. 

[1]  The  principal  contention  made  in  be- 
half of  the  plaintltf  In  error  in  this  court  is 
that  lands  of  the  orphan  asylum  association 
lying  outside  of  the  city  of  Newark  ought 
not  to  be  exempted,  because  its  lands  In  the 
city  of  Newark  have  been  exempted,  and 
its  charter  x^rmits  it  to  hold  no  other  prop- 
erty for  its  use  as  an  asylnm  than  in  New- 
ark. 

If  the  tax  exemption  were  claimed  by 
vlrtne  of  anything  contained  in  the  charter, 
this  argum^it  would  require  consideration. 
But  the  exemption  that  has  been  allowed  to 
the  association  with  respect  to  Its  property 
in  the  borough  of  Mountainside  arises  out 
of  the  act  of  1903,  and  depends  and  is  based 
upon  the-  user  of  the  property  alone,  and  is 
not  controlled  by  the  question  whether  the 
association  is  devoting  to  charitable  pur- 
poses more  property  or  property  located 
otherwise  than  is  permitted  by  its  charter. 

[2]  If  tbe  association  is  usurping  fran- 
chises not  conferred  upon  it  by  the  Legisla- 
ture, relief  may  be  had  by  a  quo  warranto 
at  the  instance  of  the  Attorney  General. 
But  any  inquiry  of  that  sort  Is  aside  from 
the  present  question. 

The  judgment  under  review  should  be  af- 
firmed. 


(a  N.  J.  L.  sn) 
STATE  V.  GBTER. 
(CV>nrt  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1911.) 
EImbezzleuent  (5  17*)— Elkments  or  Offense 
— Embezzlement  bt  Aoent. 

Under  Crimes  Act  (P.  L.  1898,  p.  844)  { 
184,  malcmg  it  a  misdemeanor  for  any  agent  in- 
tnisfed  with  the  collection  or  care  or  money  to 
fraiiduJentl.v  take  or  convert  the  same  or  any 
part  thereof  to  his  own  use,  an  attorney  employ- 
ed by  a  wife  to  defend  a  divorce  suit,  who  made 
an  agreement  with  the  husband  that  if  the  hus- 
band would  place  in  the  attorney's  hands  a  cer- 
tain amount  for  purposes  of  settlement  of  the 
wife's  claim  for  alimony  and  an  additional 
amount    for    traveling'  expenses,    the    attorney 
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would  Tisit  the  wife  and  settle  with  her  for  as 
Tittle  as  possible,  and  that  he  should,  as  between 
him  and  the  husband,  be  entitled  to  retain 
whatever  was  left,  was  guilty  of  embezzlement, 
not  only  as  to  a  portion  of  the  amount  which 
she  agreed  to  take  in  settlement  and  which  he 
refused  to  pay  her  except  upon  her  giving  a  gen- 
eral release,  but  also  as  to  we  difference  between 
the  amount  for  which  she  agreed  to  settle  and 
the  amount  committed  to  him  for  jnirposcs  of 
settlement. 

[Ed.  Note. — For  other  cases,  see  Bmbeizle- 
ment,  Cent.  Dig.  §  19;    Dec.  Dig.  S  17.*] 

Error  to  Supreme  Court 

Robert  P.  Geyer,  was  couTlcted  of  embez- 
zlement, and  from  a  Judgment  of  tbe  Su- 
preme Court  (77  Atl.  805)  affirming  tbe  con- 
rlctlon,  he  brings  error.    Affirmed. 

Albert  Comstock,  for  plaintiff  In  error. 
Eugene  Eimley,  Prosecutor  of  tbe  Pleas,  for 
defendant  In  error. 

PITNIST,  Cb.  Tbe  plaintUt  in  error  was 
convicted  In  the  Passaic  quarter  sessions  of 
tbe  crime  of  embezzlement,  under  section 
184  of  the  crimes  act  (P.  L.  1898,  p.  844), 
which  declares  (Inter  alia)  that  any  agent, 
Intrusted  with  tbe  collection  or  care  of  mon- 
eys, who  shall  Araudnlently  take  or  convert 
the  same  or  any  part  thereof  to  his  own  os^ 
shall  be  guilty  of  a  misdemeanor.  The  Su- 
preme Court  affirmed  tbe  conviction,  and  the 
record  Is  now  brought  to  this  court  for  re- 
view. The  case  was  tried  by  the  judge  of 
the  quarter  sessions,  trial  by  Jury  having 
been  waived.  The  only  question  now  pre- 
sented Is  whether  there  was  any  evidence  to 
sui^port  the  inference  that  the  defendant 
fraudulently  converted  to  bis  own  use  the 
money  In  question. 

There  was  evidence  tending  to  show  that 
Emll  Geering,  a  resident  of  Passaic  county. 
Instituted  In  the  Court  of  Chancery  a  salt 
for  divorce  against  his  wife,  who  was  resi- 
dent In  Switzerland;  that  tbe  defendant, 
Geyer,  then  an  attorn^  at  law  and  solicitor 
in  chancery  of  this  state,  was  employed  by 
Mrs.  Geering  to  defraid  the  suit,  and  accept- 
ed such  employment;  that  acting  as  her 
agent  he  entered  into  negotiations  with  the 
bnsband  for  a  settlement  of  her  claim  for 
alimony  and  her  inchoate  right  of  dower  In 
the  husband's  real  estate;  that,  without  the 
wife's  knowledge  or  consent,  Geyer  made  an 
agreement  with  Mr.  Geering  that  if  he,  Geer- 
ing, would  place  In  Geyer's  hands  $5,000  for 
purposes  of  settlement  with  the  wife,  with 
$200  for  traveling  expenses,  he  (Geyer)  would 
visit  the  wife  In  Switzerland  and  settle  with 
her  for  as  little  as  she  was  willing  to  take, 
and  that  Geyer  should,  as  between  him  and 
Geering,  be  entitled  to  retain  whatever  was 
left  of  the  $5,200  after  satisfying  the  de- 
mands of  Mrs.  Geering;  that  pursuant  to 
this  arrangement  Geering  paid  to  Geyer  the 
$5,200;  that  the  latter  went  to  Switzerland, 
and  prevailed  upon  Mrs.  Geering  to  settle 


for  $2,800,  concealing  from  her  the  fact  that 
a  greater  sum  had  been  paid  to  him  by  Mr. 
Geering;  that  of  the  $2,800  he  paid  or  ac- 
counted to  her  for  only  $2,400,  and  would 
pay  no  more  without  a  general  release  from 
her;  that  while  thus  demanding  a  geneial 
release  he  acknowledged  to  her  or  ber  rep- 
resentative that  he  owed  ber  94/00,  hut  con- 
cealed the  fact  that  he  owed  her  at  least 
$2,200  (probably  $2,400)  in  addition. 

It  seems  to  us  clear  that  this  evidence  Jus- 
tified the  trial  court  in  concluding"  that  Gey- 
er fraudulently  converted  $400  of  his  client's 
money  to  his  own  use,  as  charged  in  the  In- 
dictment. Such  was  the  conclusion  reached 
by  the  Supreme  Court ;  but  that  court  in  Its 
opinion  erroneously  treated  the  case  as  If  It 
bad  be«Q  tried  by  Jury.  We  are  not  able  to 
concur- with  the  Intimation  contained  In  the 
opinion  that  Mrs.  Geering's  right  to  the  $2,- 
200,  possession  of  which  was  concealed  from 
her  and  In  effect  denied  by  Geyer,  was  any 
less  clear  than  her  right  to  the  $400,  which 
he  admitted  having  In  his  poaseeslon.  Nor 
can  we  at  all  agree  that  Geyer's  conduct  at 
the  Inc^tlon  of  this  transaction  was  merely 
dishonorable,  and  ripened  afterwards  into 
actual  dishonesty.  According  to  the  evidence 
upon  which  the  conviction  rests,  the  embez- 
zlement was  deliberately  planned  from  the 
outset  of  the  negotiations  between  Geyer  and 
Mr.  Geering. 

The  Judgment  under  review  should  be  af- 
firmed. 


(81  N.  J.  L.  729) 
HORN  V.  HAMBURG-AMimiOAN  PACKET 

CO. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 

June  19,  1911.) 

1.  Shipping  (i  86*)— Injuries  to  Oontbao- 
tor's  Servant— Invitation. 

Plaintiff's  employer  having  a  general  con- 
tract to  pnint  all  defendant's  steamships,  plain- 
tiff and  a  fellow  servant  were  painting  the  side 
of  a  vessel  under  sach  contract,  and  while  so 
engaged  plaintiff  was  scalded  by  hot  water 
thrown  over  the  rail  by  some  one  on  the  vessel. 
Held  to  establish  a  prima  facie  case  that  plain- 
tiff was.  in  the  place  where  he  was  injured  at 
defendant's  invitation. 

[Ed.  Note.— For  other  cases,  see  Shippinc, 
Dec  Dig.  §  8e.»] 

2.  Shippino  (j  86*)— Injuries  to  Painteb — 
NiGLiQBNCE— Findings. 

In  an  action  for  injuries  to  the  servant  of 
a  contractor  while  painting  the  side  of  one  of 
defendant's  vessels  by  hot  water  thrown  over 
the  rail,  evidence  held  to  sustain  a  finding  that 
the  water  was  negligently  thrown  by  one  of  de- 
fendant's servants,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

[Ed,  Note.— B'or  other  cases,  see  Shipping. 
Dec.  Dig.  §  86.*] 

Error  to  Supreme  Court 

Action  by  Bernard  Horn  against  the  Ham- 
burg-American Packet  Company.  Judgment 
for  plaintiff  affirmed  by  the  Supreme  Court, 
and  defendant  brings  error.    Affirmed. 
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The  followtaig  opinion  was  dellTered  In  tbe 
Snpreme  Court  by  Parker,  J.: 

"The  salt  was  for  damages  for  personal 
Injuries,  and  was  tried  by  the  court  sitting 
without  Jury.  The  ground  urged  for  reversal 
Is  that  there  was  no  evidence  on  which  a 
Judgment  for  the  plaintiff  could  be  based,  and 
that  In  consequoice  the  court  should  have 
nonsuited  or  found  for  the  defendant 

"Horn  was  a  Journeyman  painter  in  the 
enploy  of  one  Badenhausen,  who  had  the 
gmeral  painting  contract  for  all  the  defend- 
ant's steamships.  As  the  steamer  Auguste 
Victoria  was  at  the  Hoboken  wharf,  Horn 
and  another  man  employed  by  Badenhausen 
were  painting  her  side,  standing  on  a  raft 
for  this  purpose,  when  some  one  on  the  ves- 
sel threw  a  pailful  of  hot  water  over  the 
tatCrall.  scalding  Horn.  The  locality  was 
that  of  the  'steam  kitchen'  or  kitchen  for 
steerage  passengers. 

[1]  "It  Is  said  that  plaintiff  was  not  there 
by  invitation  so  as  to  throw  any  duty  of 
care  on  defendant  But  we  think  a  prima 
facie  case  of  Invitation  was  sufficiently  made 
out  Badenhausen,  as  It  appears,  had  a  gen- 
eral painting  contract  and  it  was  in  the  per- 
formance of  that  contract  that  plaintiff  and 
his  fellow  were  working  on  the  raft  There 
to  nothing  to  show  that  they  were  in  the 
wrong  place,  as  in  the  case  of  Dang  v.  North 
German  Uoyd  S.  S.  Co.,  73  N.  J.  Law,  770, 
65  Atl.  199.  Hence  there  was  a  duty  of  care 
resting  on  defendant  and  its  servants  on  the 
steamer  to  avoid  Injury  to  the  painters  by 
anything  thrown  over  the  side. 

[2]  "Appellant  claims  that  there  Is  no  proof 
tbat  the  man  that  threw  the  water  was  a 
servant  of  dtfendant  But  as  the  steamer 
was  in  dock  and  all  her  passengers  were 
gone,  the  presumption  would  be  that  such 
person  was  a  servant  unless  he  was  the  em- 
ployS  of  some  other  contractor.  The  evi- 
dence of  Brotzer,  the  other  man  on  the  raft, 
that  It  *wa8  a  kitchen  man,'  was  struck  out 
aa  a  conclusion,  but  without  destroying  the 
Inference  arising  from  the  testimony  that  he 
wore  clothes  like  those  of  a  kitchen  man, 
and  that  he  was  dumping  a  pail  of  hot  water 
from  the  part  of  the  ship  where  the  kitchen 
was  situated.  The  captain  for  the  defense 
swore  that  the  rail  was  four  feet  high  and 
solid,  so  that  a  man's  clothes  could  not  be 
aeea;  but  this  was  a  contradiction  of  evi- 
dence, and  raised  a  question  of  fact  for  the 
court,  sitting  as  a  Jury,  as  to  what  the  man's 
employment  was. 

"The  questions  of  negligence  and  contribu- 
tory n^ligence  In  the  case  were,  of  course, 
qaestlons  of  fact  and  within  the  control  of 
the  trial  Judge  sitting  as  Jury.  If  there  was 
any  evidence  to  support  the  plalntifTs  claim, 
tbe  Judgment  cannot  be  disturbed.  Lavin  v. 
Public  Service  Railway  Co.,  77  N.  J.  Law, 


217,  71  AQ.  68.    We  think  there  was  such 
evidence. 
"The  Judgment  will  be  affirmed." 

A.  Leonard  Brougham  and  A.  G.  Strel& 
wolf,  Jr.,  for  plaintiff  In  error.  Weller  ft 
Llchtensteln,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme Court  should  be  affirmed,  for  the  rea- 
sons expressed  in  the  opinion  delivered  by 
Mr.  Justice  Parker  In  that  court 


(78  N.  J.  B.  GCT) 
COLLBRD  V.  TULLY  et  al. 
(Court  of  Elirors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

(Sytlalui  Jfv  the  Court.) 

1.  Salbs  (S  467*)— Conditiorai.  Saucb— Lobs 
or  Goods. 

Upon  a  conditional  sale,  where  the  aoodl 
are  delivered  to  the  buyer  and  the  title  is  re- 
tained by  the  seller  as  security  for  unpaid 
purchase  money,  the  risk  of  loss  Is  the  buyet't, 
[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1364,  1358-1364;   Dec  Dig.  |  467.*] 

2.  Chattkl  Mobtoaoes  (^  82*)— Corbidxba- 
TiON— Pbbokdknt  Debt. 

A  precedent  debt  is  a  good  consideration 
for  a  chattel  mortgage. 

[Ed,  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  t  80;    Dec.  Dig.  {  32.*] 

8.  Chattel  Mobtoages  (|  55*)— ArriDAvn»— 
Setting  Fobth  Considebation. 

The  afSdavlt  required  to  be  annexed  to  a 
chattel  mortgage  must  set  forth  the  considera- 
tion completely,  and  if  it  falls  so  to  do  the 
chattel  mortgage  is  absolutely  void  as  against 
creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  I  65.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Amelia  E.  Collerd  against  John  J. 
Tully  and  others.  Decree  for  defendants  (77 
N.  J.  Eq.  439,  77  AtL  1079),  and  complainant 
appeals.    Affirmed. 

James  A.  Gordon,  for  appellant  James  SL 
Pyle,  for  respondents. 

fiWAYZE,  J.  [1]  We  agree  with  the  result 
reached  by  the  Vice  Chancellor,  and  with  the 
essential  portion  of  his  reasons.  His  opinion, 
however,  contains  some  inadvertent  expres- 
sions which  call  for  remark.  He  says,  in 
discussing  tbe  question  whether  the  horses 
sold  by  Brown  to  Tully  were  upon  a  condi- 
tional sale:  "Some  of  the  horses  died  after 
they  were  delivered  to  Tully,  but  this  fact 
was  ignored  by  Brown  In  his  account  He 
did  not  by  reason  thereof  lessen  his  claim 
against  Tully,  as  he  undoubtedly  would  have 
and  must  have  done  If  the  sales  were  condi- 
tional and  the  horses  were  his  and  not  Tul- 
ly's."  This  passage  indicates  that  In  the  case 
of  a  conditional  sale,  where  tbe  goods  are 
delivered  to  the  buyer  and  the  title  is  re- 
tained by  the  seller  as  security  for  unpaid 
purchase  money,  the  risk  of  loss  is  the  sel- 
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ler's.  The  weight  of  aiithorlty  Is  to  the  con- 
trary. WUliston  on  Sales,  S  304;  American 
Soda  Fountain  Company  v.  Vaughn,  69  N.  J. 
Iaw,  682,  55  Atl.  54,  cited  with  approval  by 
this  court  in  American  Soda  Fountain  Com- 
pany V.  Stolzenbach.  75  N.  J.  Law,  721,  724, 
68  AtL  1078,  16  L.  R.  A.  (N.  S.)  703,  127  Am. 
St  Rep.  822.  The  role  has  been  embodied 
In  section  22,  subd.  "a,"  of  the  sales  act  of 
1007  (P.  L.  p.  321). 

[2]  The  Vice  Chancellor  also  says:  "The 
mere  fact  that  she  held  the  judgment  would 
not  be  a  consideration  for  the  mortgage,  un- 
less she  agreed  that  upon  receiving  the  mort- 
gage she  would  be  bound  in  some  way  with 
respect  to  the  Judgment  Otherwise  It  would 
be  a  nudum  pactum.  It  is  argued  that  the 
mortgage  was  given  as  collateral  security  for 
the  payment  of  the  Judgment;  but,  even  so, 
there  must  be  a  consideration  for  the  mort- 
gage, and,  unless  the  mortgagee  was  disad- 
vantaged or  the  mortgagor  was  advantaged 
by  reason  of  the  giving  of  the  chattel  mort- 
gage, there  was  no  consideration.  There  Is 
no  proof  of  disadvantage  to  the  mortgagee,  or. 
of  advantage  to  the  mortgagor,  as  a  consid- 
eration of  the  mortgage,  and  no  proof  of  any 
agreement  of  any  kind  by  the  mortgagee  re- 
specting the  Judgment"  This  passage  from 
the  opinion  assumes  that  In  order  to  make 
a  chattel  mortgage  good,  there  must  be  a 
then  present  consideration  when  It  Is  given. 
It  has,  however,  been  held  by  this  court  that 
a  precedent  debt  is  a  good  consideration  for 
a  chattel  mortgage.  Muchmore  v.  Budd,  53 
N.  J.  Law,  369,  at  page  397,  22  Atl.  518,  at 
page  525.  Justice  Reed  said:  "In  regard  to 
the  objection  that  there  was  no  consideration 
for  the  assigmnent  little  need  be  said.  The 
point  could  only  have  substance  when  the 
transfer  was  regarded  as  an  absolute  bill  of 
sale.  Viewing  it  either  as  a  mortgage  or  a 
trust,  all  question  in  respect  to  the  consid- 
eration disappears,  as  the  debts  Intended  to 
be  secured  were  admittedly  existing."  In  the 
later  case  of  Knowles  Loom  Works  v.  Vach- 
er,  57  N.  J.  Law,  490,  31  Ati.  306,  33  L.  R.  A. 
305,  afiBrmed  on  Justice  Van  Syckel's  opinion 
In  59  X.  J.  Law,  586,  39  Atl.  1114,  we  not 
only  held  that  a  chattel  mortgage  given  for  a 
pre-existing  debt  was  valid,  but  also  that  it 
was  entitled  to  priority  over  an  antecedent 
conditional  sale  not  recorded.  A  distinction 
is  to  be  made  between  the  validity  of  a  chat- 
tel mortgage  given  for  a  precedent  debt 
which  is  not  questioned  In  our  cases,  and  its 
right  to  priority,  which  might  in  some  cases 
depend  on  whether  it  was  required  to  be  for 
a  valuable  consideration,  as  that  term  is  used 
in  some  of  our  registry  acts.  It  is  not  dis- 
puted that  one  who  acquires  a  mortgage  as 
security  for  an  antecedent  debt  is  not  a 
holder  for  value.  Empire  State  Trust  Co. 
V.  Trustees  of  William  F.  Fisher  and  Com- 
pany, 67  N.  J.  Eq.  602,  60  Atl.  940.  The  com- 
plainant in  this  case  does  not  seek  to  sup- 


plant the  Judgment  creditor.  Her  Hens  are 
prior  in  time,  and  she  does  not  need  to  show 
that  she  is  a  holder  for  value.  All  that  is 
necessary  is  to  show  a  consideration  for  the 
chattel  mortgage,  and  the  antecedent  debt 
suffices  for  that  purpose.  No  new  considera- 
tion is  necessary  to  snatain  the  validity  of 
these  chattel  morf^gages.  It  is  enough  that 
the  parties  Intended  to  secure  an  already  ex- 
isting debt  and  it  Is  unnecessary  to  resort  to 
the  theory  that  there  was  an  Implied  exten- 
sion of  time  for  payment  as  the  Vice  Chan- 
cellor held  in  the  case  of  Perkins  v.  Trinity 
Realty  Company,  68  N.  J.  Eq.  723,  61  Aa 
167,  affirmed  71  X.  J.  Eq.  304,  71  AU.  1135. 

[3]  It  is  suggested  by  the  appellant  that  If 
the  second  chattel  mortgage  Is  void  as  to 
Brown,  because  it  falls  to  state  the  consid- 
eration of  the  indebtedness  which  Abraham 
Collerd  assigned  to  the  appellant,  it  Is  valid 
to  the  extent  that  It  secures  the  Judgment 
recovered  by  Wlnont  against  Tully  and  as- 
signed to  the  appellant  There  are  two  diffi- 
culties with  this  argument.  Section  4  of  th« 
chattel  mortgage  act .  (P.  I/.  1902,  p.  487) 
makes  the  chattel  mortgage  absolutely  Told 
as  against  creditors  unless  the  affidavit  la 
annexed,  and  the  statute  makes  it  obligatory 
that  it  should  set  forth  the  consideration  of 
the  mortgage,  not  partially,  but  completely. 
The  affidavit  Is,  however,  defective  in  stat- 
ing the  consideration  even  so  far  only  as  It 
secures  the  Judgment  We  do  not  agree  with 
the  Vice  Chancellor  that  It  la  sufficient  to  say 
that  the  consideration  is  a  balance  of  $700 
due  upon  a  Judgment  recovered  by  Effie  C. 
Winant  against  John  J.  Kelly  and  assigned 
to  appellant.  The  Affidavit  ought  to  show  ei- 
ther the  origin  of  the  debt  upon  which  the 
judgment  was  based  or  the  amount  if  any- 
thing, paid  by  the  mortgagee  for  the  assign- 
ment of  the  Judgment  It  is  in  this  respect 
that  the  present  case  differs  from  Simpson 
V.  Anderson,  75  N.  J.  Eq.  581,  73  Atl.  493. 
Mr.  Justice  Bergen  was  careful  to  say  in  that 
case:  "If  it  did  not  appear  that  t^e  appel- 
lant had  paid  something  for  the  assignment, 
a  different  queation  would  arise." 

The  decree  appealed  from  Is  affirmed,  wltb 
costs. 


m  N.  J.  L.  G8S) 
PRATT  V.  UNION  NAT.  BANK. 
(Court  of  Blrrors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

1.  Appbal  and  Eeror  (I  169*)  —  Revmw — 
Scope — Questions  Not  Haised  at  Trial. 
Under  a  statute  limiting  review  on  appeal 
to  a  determination  or  direction  of  the  district 
court  in  point  of  law  or  on  the  admission  or 
rejection  of  evidence,  a  reversal  will  only  be 
permitted  on  a  ground  that  has  been  called  to 
the  atiention  of  the  trial  jud^  as  shown  by  an 
ohjpotloa  or  exception  appearing  from  the  state 
of  the  case. 

(Ed.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1018-1034;  Dec.  Dig.  | 
169.*] 
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2.  Appeal  ard  E?3rob  (S  120*)— Pxtitior  ivb 

Rea  BGUMBWI^RKVIB'W. 

Denial  of  a  petition  for  rearguin«it  of  an 
appeal  to  the  Supreme  Court  in  order  that  the 
defeated  party  might  include  matter  erroneously 
omitted  from  the  state  of  the  case  by  oversight, 
having  been  denied  in  the  exercise  of  discretion. 
was  not  reviewable  on  a  writ  of  error  by  the 
Conrt  of  Errors  and  Appeals. 

[Ed;  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  840-865;  Dec.  Dig.  (  120.»] 

lirror  to  Snpreme  Court 

Action  by  John  Pratt  against  the  Union 
National  Bank.  Judgment  for  plaiptlff  af- 
firmed by  tbe  Supreme  Court  (75  Atl.  313), 
and  defendant  brings  error.    Affirmed. 

Theodore  W.  Schlmpf,  for  plaintiff  In  er- 
ror. Eli  H.  Cbandler,  for  defendant  In  er- 
ror. 

PITNEY,  Ch.  This  case  originated  In  the 
Atlantic  City  district  court,  where  Judgment 
was  rendered  In  favor  of  the  plaintiff  inow 
defendant  In  error).  The  Judgment  was  re- 
moved to  the  Supreme  Court  by  appeal  un- 
der the  statute  (P.  L.  1902,  p.  565),  and  was 
there  affirmed.  The  record  Is  now  brought 
to  this  court  by  writ  of  error. 

Passing  an  objection  to  the  form  of  the 
plaintiff's  state  of  demand  In  the  district 
court  that  If  tenable  would  be  obviated  by 
amendment,  reliance  of  counsel  for  the  plain- 
tiff in  error  In  this  court  is  upon  the  insist- 
ence that  the  Judge  of  the  district  conrt  who 
tried  tbe  case  without  a  Jury  ought  to  have 
rendered  Judgment  in  favor  of  the  defendant. 
The  Supreme  Court  at  the  outset  of  Its  opin- 
ion remarked  "that  It  may  well  be  that  the 
record  before  us  presents  no  legal  questions. 
There  seems  to  have  been  no  request  to  find 
and  no  objections  to  the  actual  finding." 
The  Snpreme  Conrt  nevertheless  considered 
the  questions  of  law  argued,  with  tbe  result 
«f  finding  that  the  Judgment  was  right  upon 
the  merits.  An  examination  of  tbe  state  of 
the  case  that  was  submitted  to  the  Supreme 
Court  by  the  appellant  (now  plaintiff  In  er- 
ror) discloses  no  objection  taken  In  the  trial 
cotirt,  nor  any  question  of  law  there  raised 
upon  which  the  appeal  might  legitimately  be 
based.  It  shows  no  request  for  specific  find- 
ings to  be  made  by  the  trial  Judge,  nor  any 
-objection  to  the  findings  made  by  him. 

[1]  By  the  statute  regulating  the  matter, 
and  above  referred  to,  review  upon  such  an 
appeal  has  reference  solely  to  "the  determi- 
nation or  dilution  of  such  district  court  in 
point  of  law  or  upon  the  admission  or  rejec- 
tion of  evidence."  In  a  series  of  decisions  in 
tbe  Supreme  0>urt  it  has  been  declared  that 
tbe  appeal  is  confined  to  questions  of  law, 
that  a  reversal  will  not  be  permitted  upon 
ft  ground  that  was  not  called  to  the  atten- 
tion of  the  trial  Judge,  and  that,  if  the  ap- 
pellant's complaint  Is  of  the  legal  principle 
Jidopted  by  the  trial  Judge,  something  in  tbe 
-nature  of  ah  objection  or  exception  must  ap- 


pear from  the  state  of  the  case.  cyDonnell 
V.  WeUer,  72  N.  J.  Law,  14^,  145,  59  Atl. 
1055;  Hanson  v.  Penna.  B.  R.  Co.,  72  N.  J. 
Law,  407,  60  Atl.  1101;  Burgesser  v.  Wen- 
deU,  73  N.  J.  Law,  286,  287,  82  Ati.  994; 
Katzln  V.  Jenny,  74  N..  J.  Law,  131,  65  AG. 
192;  Frisby  v.  Jefferson  Council,  74  N.  J. 
Law,  213,  64  Atl.  1053;  Osbom  v.  Gurtner, 
75  N.  J.  Law,  224,  66  Atl.  1086.  The  proprie- 
ty of  this  view  of  tbe  statute  was  affirmed 
by  this  court  in  Simmons  Pipe  Bending 
Works  V.  Seymour,  78  Atl.  258.  It  results 
that  the  state  of  the  case  submitted  to  the 
Supreme  Court  upon  this  appeal  presented 
no  question  of  law  upon  which  the  Judgment 
of  the  district  court  could  properly  be  re- 
viewed. 

[2]  After  the  decision  of  the  Supreme 
Court,  and  Judgment  entered  thereon,  an  ap- 
plication was  made,  to  that  court  by  the  de- 
feated party,  now  plaintiff  In  error,  for  a  re- 
argument  upon  various  grounds,  among  oth- 
ers, ppon  Hie  ground  that.  In  fact,  the  ques- 
tion of  law  relied  upon  bad  been  raised  in 
the  trial  court,  and  that  the  failure  of  the 
state  of  the  case  to  show  this  was  due  to  an 
oversight  The  petition  for  reargument  set 
forth  that,  aa  the  record  upon  which  the 
case  was  decided  in  the  Supreme  Court  was 
defective  in  the  respect  indicated,  it  would  be 
impossible  to  obtalia  a  review  of  the  morlto- 
rlons  question  by  the  Court  of  Errors  and 
Appeals  without  an  amendment  of  the  rec- 
ord; and  to  this  end  a  reargument  was  ask- 
ed In  order  that  it  might  be  had  upon  tbe 
record  as  thus  amended.  The  application  for 
reargument  was  denied  by  the  Supreme 
Court,  and  this  denial,  being  idainly  a  mat- 
ter of  discretion,  Is  not  reviewable  here.  In 
this  state  of  the  record,  we  must  decline  to 
review  the  questions  of  law  that  the  Supreme 
Court  assumed  to  have  been  raised,  for  tbe 
reason  that  they  were  not  raised  by  the  state 
of  the  case  In  that  court. 

nierefore,  without  affirming  or  denying 
tbe  soundness  of  the  views  expressed  by  tlie 
Snpreme  Court  upon  the  merits,  we  conclude 
tliat  the  Judgment  of  that  court  must  be 
affirmed. 


-       _  <»  N.  J.  L.  654) 

STATE  V.  SHEEHT. 

(Conrt  of  ErroiB  and  Appeals  ot  New  Jersey. 
June  19,  1911.) 

(ByOahut  iy  th«  Court.) 

1.  Criminal  Law    (5   695*)— Objbotions  to 
EviDENCB— StrmciENCY. 

A   general    objection    to   evidence   without 

stating  any  ground  of  objection  is  insufficient. 

[Ed.    Note.— For    other    cases,    sea    Orimioal 

Law,   Cent   Dig.  H   1833-1638;    I>ec  Dig.   { 

695.  •] 

2.  Gann^vAL  Law   (|  606*)  —  Objxotioztb  to 

Evidence— Stjitioibnct. 

An  objection  to  evidence  for  Incompetency 
Is  not  available  in  error  unless  the  evidence  was 
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inoompetent  tor  anj  pnTix>8e  at  the  time  it  was 
offered. 

[Ed.  Note.— ror  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1833-1638;  Dec.  Dig.  § 
695.*] 

3.  Cbiminai.  liAW   (I   685*)  — Tbial  Objec- 
tions. 

A  general  objection  of  incompetency  fol- 
lowing immediately  a  series  of  objections  to 
similar  questions  for  incompetency  on  a  specific 
l^round  held  to  justify  the  trial  court  in  assum- 
ing that  no  other  ground  of  incompetency  than 
that  just  urged  was  intended,  and  held  unavail- 
able in  error  on  any  groand  other  than  that 
specified. 

[EH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1683-1638;  Dec.  Dig.  { 
696.*] 

4.  CiaianAi.  Law  (t  1129*)- Rbvibw— Assiaw- 

MEMT  OF   EbBOB. 

A  judgment  will  not  be  reversed  on  a 
groand  not  embraced  in  the  assignments  of  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2954-2964;  Dec.  Dig.  $ 
112».*] 

Error  to  Supreme  Court 

Edward  Sheeby  was  convicted  of  fraud, 
and  brings  error.    Affirmed. 

Alexander  Simpson,  for  plaintiff  in  error. 
Pierre  P.  Garren,  for  the  State. 

PARKER,  J.  This  writ  of  error  presents 
for  review  the  judgment  of  the  Supreme 
Court  affirming  a  conviction  of  the  plaintiff 
in  error  in  the  Hudson  quarter  sessions  of 
conspiracy  with  other  persons  to  defraud  the 
city  of  Jersey  City  by  obtaining  the  allow- 
ance and  payment  of  two  false  and  fraudulent 
claims  against  said  city,  one  in  the  amount  of 
$295  In  the  name  of  one  McCarthy,  the  other 
in  the  amount  of  |70  in  the  name  of  one 
Fitzgerald.  The  plaintiff  in  error  was  at  the 
time  a  member  of  the  board  of  aldermen  of 
Jersey  City. 

The  case  is  submitted  on  a  strict  bUl  of  ex- 
ceptions. The  first  exception  assigned  for  er- 
ror arose  In  this  way:  The  dty  clerk  was, 
sworn  and  produced,  and  was  examined  on 
the  original  minutes  of  the  board  of  aldermen. 
In  the  course  of  his  testimony  he  was  asked: 
"Q.  Is  there  any  record  which  shows  what 
disposition  was  made  beyond  what  you  have 
already  recited  of  the  claims  to  which  you 
have  referred  In  your  testimony?  That  is  to 
say,  the  two  claims  of  $70  (sic)  and  the  one 
of  $295?" 

[1]  This  was  objected  to,  but  without  as- 
signlng  any  ground  of  objection  the  question 
allowed  and  exception  entered.  The  excep- 
tion, of  course,  was  futile,  and  is  not  now 
pressed.  Mooney  v.  Peck,  49  N.  J.  Law,  232, 
12  Atl.  177.  The  witness  answered,  "There 
is  a  record  under  the  head  of  'official  com- 
munications' December  14, 1906,"  and  went  on 
without  further  objection  to  read  from  the 
minutes  what  Is  obviously  a  veto  message 
addressed  to  the  board  of  aldermen,  in  wbidi 
the  writer  says:  "I  herewith  return  to  your 
honorable  board  your  resolution  of  November 


30, 1906,  without  my  approval  except  as  where- 
in I  have  excepted  certain  items  contained 
therein  and  specified  in  the  resolution  book. 
The  items  in  said  resolution  of  which  I  disap- 
prove and  as  to  which  this  communication  may 
be  considered  my  veto  all  involve  expenditures 
Incident  to  the  recent  primary  and  general 
elections.  I  will  enumerate  them."  Then  fol- 
low a  number  of  items  including  the  two  In 
question,  and  the  concluding  sentence:  "In  my 
Judgment  every  one  of  those  claims  Is  grossly 
excessive."  All  this,  as'Just  noted,  was  read 
without  interruption  or  objection  by  counsel 
for  defendant,  except  the  objection  originally: 
made  to  the  question.  The  prosecutor  then 
added:  "Is  that  a  communication  ty  the  may- 
or to  the  board  of  aldermen?"  This  was 
objected  to,  allowed,  and  exception  taken,  and 
the  witness  answered  In  the  affirmative.  The 
admission  of  this  question  and  answer  Is  now 
urged  for  error. 

It  is,  to  say  the  least,  doubtful  whe^ier  the 
assignments  of  error  snfflcieatly  identify  this 
exception.  The  only  assignments  which  can 
be  said  to  include  It  are  the  first  and  second, 
viz.,  that  the  contents  of  the  minute  book 
were  allowed  to  be  read  in  evidence  over  ob- 
jection, and  that  the  court  allowed  secon- 
dary evidence  to  be  given  of  a  communication 
purporting  to  have  been  made  by  the  mayor 
to  the  board  of  aldermen  "without  producing 
the  written  communication,  or  accounting  for 
its  absence,  but  merely  reading  from  a  Iraok 
purporting  to  be  the  minute  book  of  the  board 
of  aldermen,  which  said  question  was  put  to, 
and  an  answer  allowed  over  the  objection  and 
exception  of  the  defendant,  as  will  be  found 
In  the  bill  of  exceptions." 

[2]  These  would  seem  fully  as  appropriate 
to  the  first  objection  above  quoted  as  to  the 
second,  and,  if  applicable  to  the  first,  would, 
of  course,  fail  for  lack  of  speclfled  ground 
of  objection.  But  waiving  this  point,  we  are 
clearly  of  opinion  that  the  objection  Itself 
to  the  second  question  was  Inadequate  to  pat 
the  court  In  error  by  reason  of  the  answer 
that  the  witness  gave.  Apparently,  If  not 
manifestly,  the  objection  was  to  the  reading 
of  the  contents  of  a  writing  not  offered  In  evi- 
dence. Now  so  far  as  appeared,  the  entire 
writing  had  been  read,  and  without  specific 
objection.  So  far  as  what  had  been  read  was 
concerned  ,the  objection  came  too  late,  and  no 
motion  was  made  to  strike  out  the  previous 
answer,  even  if  such  a  motion  was  then  per- 
missible. The  question  objected  to  was  not 
whether  the  writing  was  signed,  and  what 
that  signature  purported  to  be^  but  whether 
the  writing  was  a  communication  by  the  may- 
or to  the  board  of  aldermen.  That  it  was  a 
communication  In  form,  and  was  address^ 
to  the  board,  had  already  ai^>eared.  All 
that  the  question  really  called  for  by  way 
of  new  matter  was  the  identity  of  the  person 
from  whom  It  had  come  or  by  whom  it  had 
been  sent ;  and  this  was  all  that  the  witness 
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stated  In  his  answer.  The  argument  is  that 
the  witness  read  a  signature,  but  he  did  not, 
or,  to  say  the  least,  It  does  not  appear  that 
he  did,  or  that  there  was  any  signature  to 
read.  We  find  no  error  assigned  In  these 
particniars  that  caUs  for  a  reversal. 

[3]  The  next  point  argued  Is  also  without 
proper  fonndatlon  In  the  record.  It  Is  that 
the  witness  Fagen  was  allowed  to  read  from 
a  book  produced  by  him  and  purporting  to 
be  the  minute  book,  which  book  had  not  been 
admitted  or  offered  In  evidence.  Several  of 
the  exceptions  are  covered  by  this  point :  but, 
on  examining  them,  we  find  none  that  sup- 
ports the  argument  or  the  assignment  on 
which  It  is  based.  The  first  and  second  of 
the  objections  relied  on  are  that  the  minutes 
themselves  were  Incompetent  to  pcove  acts 
Of  the  defendant  They  were  undoubtedly 
competent  as  evidence  of  the  proceedings  of 
the  board  of  aldermen,  of  whom  defendant 
was  cme,  and  their  competency  and  relevancy 
are  not  now  qaestloned.  The  third  tlnd  fourth 
are  that  the  book  vras  Incompetent  as  being 
minutes  of  a  committee.  This  point  is  not 
now  taken.  The  fifth  and  sixth  objections 
assigned  no  grounds.  The  seventh  and  eighth 
objections,  -to  questions  whether  the  witness 
found  minutes  relating  to  specified  matters, 
are  for  incompetency  only.  These  last  two 
objections  do  not  point  out  whether  the  In- 
competency claimed  was  that  of  the  book 
itself  or  consisted  In  letting  the  Witness  read 
from  It  without  ofTerlng  It  in  evidence.  It 
was  there  In  court,  but  the  point  was  not  once 
distinctly  taken  that  It  should  be  put  In  evi- 
dence before  extracts  were  read.  As  the  pre- 
vious specific  objections  were  to  the  compe- 
tency of  the  book,  the  trial  court  cannot  be 
charged  with  notice  that  any  different  ground 
of  Incompetency  In  the  evidence  was  Intended 
to  be  stated  by  a  mere  general  allegation  of 
incompetency  in  the  last  two  questions.  Such 
an  objection  is  not  available  If  the  evidence 
is  competent  for  any  purpose  at  the  time  it 
Is  offered  (State  v.  Hendrlck,  70  N.  X  Law, 
41,  56  Atl.  247) ;  and,  as  the  trial  court  was 
Justified  In  considering  the  objection  directed 
at  the  minutes.  It  must  fail. 

The  third  point  argued  may  fee  disposed  of 
on  similar  grounds.  The  assignment  argued 
la  as  follows:  "And  the  plaintiff  In  error  fur- 
ther assigns  for  error  the  testimony  of  Mi- 
chael I.  Pagen  In  reference  to  certain  papers 
which  were  offered  In  evidence  and  marked 
•Exhibits  S  2,'  'S  3,'  'S  4,'  'S  5,'  '8  6,'  and  'S  7,' 
and  which  testimony  was  admitted  at  the  trial 
against  the  objection  of  the  defendant"  The 
argument  now  Is  that  these  papers  were  Im- 
properly admitted  in  evidence.  But  the  as- 
signment directs  attention  not  to  this  admis- 
sion of  the  papers  but  generally  to  the  testi- 
mony of  Fagen  in  reference  to  them.  With- 
out Intimating  that  such  an  assignment  Is 
snoffident  for  any  purpose,  but,  assuming  this* 
it  is  plain  that  the  propriety  of  the  admis- 


-f     J    ■  ■  ■        '■    " 
slon  of  these  papers  is  not  before  us  for  re- 
view. 
The  Judgment  will  be  afllrmed. 


(U  N.  J.  h.  661) 

OOHS  T.  PDBWO  SBRVIOB  RT.  CO. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

June  19,  1911.) 

(Syllabut  by  the  Court.) 

1.  JuDGHicNT  (I  610*)— Res  Judicata— Pae- 
TicuLAK  Cause  of  Acrrrow. 

Where  one  suffers  injuries  to  his  penon, 
and  also  to  his  property,  from  the  same  negli- 
gent act  of  the  defendant,  two  distinct  causes 
of  action  exist,  and  a  recovery  for  the  injury 
to  tile  property  is  not  a  bar  to  a  subsequent 
action  for  the  injuTy  to  the  person. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  610.»] 

2.  Neouokkcx   (I   1*)— Caitsb   of  Acnoir— 

OONSEQUKNTIAL    INJUBT, 

The  cause  of  action  is  not  the  negligent 
act  but  the  consequences  following  it,  for,  to 
support  an  action,  there  must  be  not  only  the 
negligent  act,  but  a  ctmsequentlal  injury;  the 
injury  being  the  gravamen  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  1:   Dec.  Dig.  i  1.*] 

Brror  to  Supreme  Court 

Action  by  Onstave  Ochs  against  the  Pub- 
lic Service  Railway  Company.  Judgment  of 
the  Supreme  Court  (77  Atl.  633)  reversing 
Judgment  of  the  district  court  for  plaintiff, 
and  he  brings  error.    Reversed. 

Benjamin  M.  Weinberg,  for  plaintiff  in  er- 
ror. Leonard  3.  Tynan,  for  defendant  in 
error. 

BERGEN',  X  The  plaintiff,  while  driving 
In  his  carriage,  tvas  run  down  by  a  trolley 
car  of  the  defendant,  the  consequence  helng 
that  the  horse,  wagon,  and  person  of  the 
plaintiff  were  Injured.  The  plaintiff  recov- 
ered In  an  action  for  the  injury  to  the  horse 
and  carriage  and  thereafter  brought  suit  for 
his  personal  Injuries  In  which  a  motion  for 
nonsuit  was  made  and  refused.  The  ground 
of  the  motion  was  "that  the  former  suit,  to 
wit,  for  property  damaged,  was  a  bar  to  the 
recovery  in  this  suit  for  personal  hijurles 
arising  out  of  the  same  accident"  The 
plaintiff  having  Judgment  in  the  second  suit 
an  appeal  was  taken  to  the  Supreme  Court 
where  the  Judgment  below  was  reversed  and 
the  rule  applied  "that  a  single  wrongful  act 
can  give  rise  to  but  one  cause  of  action 
though  it  may  result  in  different  Injuries,  or 
injuries  to  different  rights,  as  the  cause  of 
action  grows  out  of  the  act  Itself,  and  not 
out  of  Its  results."  This  rule  rests  primari- 
ly upon  the  conclusion  that  all  Injurious  re- 
sults from  a  single  negligent  act  constitute 
but  one  cause  of  action,  and  the  rule  has  the 
support  of  authorities  entitled  to  serious  con- 
sideration, but  courts  of  equal  learning  and 
experience  have  held  that  there  is  a  distinc- 
tion to  be  made,  and  also  that  the  resultant 
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injury  and  not  the  n^llgent  act  is  tlie 
ground  of  action. 

[2]  As  the  question  is  now  before  this 
court  for  the  'first  time,  we  are  at  liberty  to 
adopt  the  role  of  law  which  appears  to  us  to 
be  most  logical  and  reasonable,  and  we  are 
of  opinion  that  there  is  a  clear  distinction 
between  the  two  classes  of  injuries,  and  that 
it  is  the  injury  and  not  alone  the  negligent 
act  which  gives  rise  to  the  right  of  action, 
for  a  negligent  act  is  not  in  itself  actionable, 
and  only  becomes  the  t>asi8  when  it  results 
in  injury  to  another.  In  order  to  support 
an  action  there  must  be  not  only  the  negli- 
gent act,  but  a  consequential  Injury  whicli 
is  the  gravamen  of  the  charge,  and  this  dis- 
tinction between  the  negligent  act  and  its 
consequences  is  recognized  In  deciding  when 
a  cause  of  action  arises  in  cases  where  the 
bar  of  the  statute  of  limitations  is  interpos- 
ed. In  Roberts  y.  Read,  16  Bast,  215,  the 
action  was  based  on  the  throwing  down  of 
a  stone  wall  which  resulted  from  the  wrong- 
ful act  of  the  defendants  as  public  officers, 
committed  at  a  time  so  long  before  the  wall 
fell  as  to  entitle  defendants  to  the  benefit 
of  a  special  act  of  limitation  tf  the  cause  of 
action  arose  when  the  wrongful  act  was  com- 
mltbed,  and  Lord  Ellenborough  said:  "It  is 
sufflcient  that  the  action  was  brought  within 
three  months  after  the  wall  fell,  for  that  is 
the  gravamen;  the  consequential  damage  is 
tbe  cause  of  action  in  this  case."  Del.  Sc 
Rarltan  Canal  Co.  v.  Wright,  21  N.  J.  Law, 
469;  Church  of  Holy  Communion  v.  Pater- 
sOn  Extension  R.  R.  Co.,  66  N.  J.  Law,  218, 
49  Atl.  1030,  65  L.  R.  A.  81. 

That  our  Leglslat^ir^  baa  recognized  a  dis- 
tinction between  the  right  to  recover  for  in- 
juries to  property  and  those  to  the  person  is 
indicated  by  its  course  of  legislation,  for  It 
has  created  a.  different  period  of  limitation 
within  wbicb  suits  may  be  brought  to  recov- 
er damages  for  the  respective  injuries.  It 
has  made  a  claim  for  injury  to  property  as^ 
signable,  but  declined  to  do  so  as  to  claims 
for  personal  injuries,  and  if  the  personal  in- 
jury result  in  death,  the  right  of  action  sur- 
vives, by  statute,  for  the  benefit  of  the  next 
of  kin,  while  the  right  to  recover  for  the  in- 
jury to  the  property  is  preserved  for  the 
benefit  of  the  estate  of  the  decedent.  These 
divers  statutes  concerning  limitations,  as- 
signability of  rights  of  action,  methods  of 
enforcement,  and  distribution  of  proceeds  are 
not  consistent  with  a  legislative  intent  that 
a  single  wrongful  act  gives  rise  to  but  one 
cause  of  action  for  different  Injuries,  or  in- 
juries to  different  rights,  such  as  are  pres- 
ent in  the  cause  under  review.  The  enforce- 
ment of  the  two  rights  are  made  subject  to 
such  varying  conditions  that  an  inference 
may  justly  be  drawn  that  the  Legislature 
considered  that  there  was  a  plain  distinc- 
tion between  them  and  legislated  for  each 
fron)  that  point  of  view. 


[1]  We  are  of  opinion  tbat,  where  injury 
is  caused  to  property  and  person  by  tbe  same 
negligent  act,  distinct  causes  of  action  exist, 
and  therefore  a  judgment  in  one  cause  is  not 
a  bar  to  an  action  to  recover  in  tbe  other. 
This  view  Is  supported  by  Brunsden  ▼. 
Humphry,  14  Q.  B.  Div.  141,  RelUy  v.  Slcil- 
lian  Asphalt  Paving  Co.,  170  N.  T.  40,  82 
N.  H.  772,  57  L.  B.  A.  176,  88  Am.  St  Rep. 
636,  and  Watson  ▼.  Texas  &  P.  Ry.  Co.,  8 
Tex.  Civ;  App.  144,  27  8.  W.  824. 

The  judgment  of  the  Supreme  Court  la  re- 
versed and  the  judgment  of  the  district 
court  affirmed. 

(81  N.  J.  L.  «n) 

LAN0STRA  T.  BtJNN. 

(Court  of  BrroiB  and  Appeals  of  New  Jers^. 

June  19,  1911.) 

(Bi/ttaUu  hv  the  Oovrt) 

1.  CoNiSAOfrs  (I  232*)— OotTDinoRS— Waiykb. 

Where  persona  contract  with  each  other  re- 
garding what  shall  be  their  course  of  conduct 
with  each  other  concerning  a  certain  subject- 
matter,  and  declare  that  there  shall  be  no 
change  In  their  agreement  which  shall  visit  ad- 
ditional liability  in  favor  of  or  against  the  oth- 
er, without  authority  for  so  doing  in  writing,- 
the  mere  performance  of  extra  service  without 
snch  written  anthority  will  not  give  rise  to  an 
implied  waiver  of  provisions  of  the  contract  ia 
tbat  respect  ' 

[£3d.  Note. — For  other  cases,  see  Contracts, 
Cent;  Dig.  SS  1071-1097;  Dec.  Dig.  |  232.*] 

2.  Contracts  (|  28T*)  —  Constbuction  —  Ar- 
chitect's Certificate. 

When  parties  have  by  contract  provided 
tbat  certain  riKbtB  shall  accrue  to  or  be  with^ 
held  from  them  or  either  of  them  as  between 
themselves  upon  the  making  of  a  certificate  by 
an  architect  as  a  condition  precedent,  snch  cer- 
tificate is  cobclusive  as  to  the  facts  so  certified, 
which  lie  within  the  scope  of  the  agreement  un- 
less there  be  proof  of  fraud  in  the  giving  or 
withholding  of  such  certificate. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1330;   Dec.  Dig.  f  287.*] 

Error  to  Circuit  Court  Essex  County. 

Action  by  Dirk  S.  Landstra  against  Lil- 
lian B.  Bunn.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Riker  &  Biker,  for  plaintiff  in  error.  Rob- 
ert D.  Beypolds,  for  defendant  in  error. 

VOORHEES,  J.  Arising  out  of  a  written 
contract  for  tbe  erection  of  a  dwelling  house, 
a  suit  was  brought  by  Landstra,  the  con- 
tractor, against  Bunn,  the  builder  and  owner, 
the  object  of  which  was  to  recover  damages 
for  being  prevented  from  completing  the  con- 
tract by  the  alleged  tmlawful  discharge  of 
the  plaintiff,  and  also  for  a  recovery  for  ex- 
tra work  and  labor  bestowed  upon  the  build- 
ing. The  trial  resulted  in  a  nonsuit  and' 
the  propriety  of  that  judicial  action  comes 
under  scrutiny  by  means  of  this  writ  of  er-. 
ror. 

Considering  first  the  claim  for  extra  work, 
which  the  testimony  showed  had  been  per- 


•For  other  cases  see  same  topic. and  secUpn  NUMBER  in  Dec.  Dig.  A  Am.  Dlx.  Key  Ho.  Series  &  Rep'x  Indsx^, 
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formed  solely  npan  the  verbftl  order  of  tbe 
defoidant,  no  written  order  haTing  been  glv- 
en  either  by  the  owner  or  architect,  we  have 
concluded  that  the  nonsalt  was  correct  on 
this  phase  of  the  case. 

[1]  The  contract,  after  BUttng  "that  tJie 
work  included  in  this  contract  is  to  be  done 
under  the  direction  of  the  said  architects," 
also  contained  the  following  provision:    "Art 
III.  No  alterations  shall  be  made  in  tbe  work 
except  upon  the  written  order  of  the  archi- 
tects; tiM  amount  to  be  paid  by  the  owner 
or  allowed  by  the  contractor  by  virtue  of 
such  alterations  to  be  stated  in  said  order. 
Should  the  owner  and  contractor  not  agree 
as  to  tbe  amount  to  be  paid  or  allowed,  the 
work  shall  go  oa  under  the  order  required 
above,  and  in  case  of  failure  to  agree,  the 
determination  of  said  amount  shall  be  refer- 
red to  arbitration,"  etc.    The  qpecIflcatloDs 
attached  to  and  made  a  pert  of  the  contract 
contained  a  similar  provision,   as   follows: 
"Should  the  owner  at  any  time  desire  any 
variations  in  the  work  as  planned  and  speci- 
fied, or  any  additional  work,  tbe  contractor 
■ball  execute  such  variations  or  extra  work 
only  on  the  written  order  of  the  architects, 
specifically  stating  the' character  of  the  varia- 
tions or  extra  work  and  the  prices  thereof. 
The  architects  will  not  audit  or  recognize  any 
bills  for  extra  work  not  so  ordered  by  them 
in  writing,"  etc    The  plalntlfT  argues  that, 
the  extra  work  having  been  verhally  ordered 
and  actually  done,  it  was  properly  chargea- 
ble against  the  owner,  who,  in  order  to  es- 
cape payment  for  it,  should  have  been  requir- 
ed to  eetabUsh  to  the  satisfaction  of  the  Jury 
that  tbe  work  had  not .  been  done  on  his 
order,  and  that  he  had  not  waived  the  re- 
quirements of  the  contract    It  may  be  con- 
ceded that  .parties  to  a  contract  are  at  liber- 
ty subsequently  tci  contract  differently  In  va- 
riation of  the  original  contract     But  that 
QueBtion  la  not  here  involved.     Where  per- 
sons  contract    with    each    other,    regarding 
what  shall  be  their  course  of  conduct  with 
each  other  concerning  a  certain  subject-mat- 
ter,   and    declare   that    there    shall    be   no 
change  In  their  agreement  which  shall  vis- 
it additional  liability  in  favor  of  or  against 
tbe  other  without   authority  for  so   doing 
In   writing,  the  mere  performance  of  extra 
service  without  such  written  authority  will 
not  give  rise  to  an  Implied  waiver  of  pro- 
visions of  the  contract  in  that  respect  While 
the   acceptance  of  a   benefit  usually  raises 
an  UipllM  promise  to  pay  for  U,  yet  there 
are  Instances  where  such  inference  vriu  not 
arise;    a    notable   one   being   the    rendition 
and   acceptance  of  services  by  members'  of 
a  bousehold' to  feach  other.    Disbrow  v.  Du- 
rand,  S4  N.  J.  Law,  843,  24  Atl.  545,  33  Am. 
St.  Rep.  678.    So  in  the  case  in  hand,  wlth- 
ont  iiroof  of  alteration  In  the  contract  by  the 
parties,  or  express  proof  of  watrer  of  Its 
terms,  the  plaintiff,  in  order  to  recover,  was 
boimd  to  produce  the  order  of  the  architects 
Stipulated  irdr  in  the  agreement    The  order- 
«>A.-32 


ing  of  the  extra  work  by  tbe  defendant  with- 
out written  order  must  not  be  construed  as 
evincing  an  intentiou  to  alter  or  vary  the 
contract;  bat  rather  that  audi  action  was 
to  be  taken  In  conformity  with  its  terms. 
Ttala  court  In  Sheyer  v.  Pinkerton  Construc- 
tion  Co.,  69  AtL  462,  where  the  effect  of  sim- 
ilar provisions  was  passed  upon,  speaking  by 
Mr.  Justice  Reed,  said:  "But  it  is  clear  that 
without  finch  order,  or  a  waiver  of  the  stipu- 
lation requiring  it,  or  proof  that  the  plaintiff 
had  been  fraudulently  lured  into  doing  the 
work  without  it  thrare  could  be  no  recovoy 
for  the  cost  of  the  alteration."  Abbot  v. 
Oatch,  13  Md.  314,  71  Am.  Dec.  635.  This 
brings  ua  to  the  second  point  made  by  the 
plaintiff  against  the  nonsuit  Involving  his 
dalm  for  loss  of  profits,  baaed  upon  the 
wrongful  Interference  by  the  defendant  with 
the  plaintiff  in  the  performance  of  the  con- 
tract The  proofs  show  tliat  the  defendant 
notified  the  plaintiff  in  writing  that  the  ar- 
chitects had  certified  that  the  plaintiff  had 
neglected  and  failed  to  prosecute  the  work 
with  promptness  and  diligence,  and  that  aft- 
er three  days  from  the  service  of  tbe  notice, 
the  defendant  would  proceed-  to  provide  labor 
and  materials  necessary  to  complete  the 
work,  and  would  deduct  the  cost  thereof  from 
any  money  due,  or  to  become  due  under  the 
contract  and,  further,  that  if  the  architects 
shaU  certify  that  such  neglect  and  failure  is 
sufficient  ground  for  such  action,  the  defend- 
ant would  after  said  three  days  terminate 
the  contractor's  employment,  and  enter  upon 
the  premises  and  take  possession  In  order 
to  complete  the  work  and  would  employ  some 
other  person  or  persons  to  finish  It 

Article  fifth  of  the  contract  upon  which 
this  notice  was  formulated  reads  as  follows: 
"Should  the  contractor  at  any  time  refuse  or 
neglect  to  supply  sufficiency  of  jproperly  skill- 
ed 'Workmen,  or  of  materials  of  the  proper 
quality,  or  foil  in  any  respect  to  prosecute 
the  work  with  promptness  and  diligence,  or 
fall  in  the  performance  of  any  of  the  agree- 
ments herein  contained,  such  refusal,  neglect 
or  failure  being  certified  by  the  architects, 
the  o'wner  shall  be  at  liberty  after  three- 
days'  written  notice  to  the  contractor  to  pro- 
vide any  such  labor  or  materials,  and  to  de* 
duct  the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  con- 
tractor under  this  contract ;  and,  if  the  ar- 
chitects shall  certify  that  such  refusal,  neg- 
lect or  failure  is  sufficient  ground  for  such 
action,  the  owner  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  contractor 
for  the  said  woiii  knd  to  enter  upon  the 
premises  aind  take  possession,  for  the  purpose 
of  completing  the  work  included  under  this 
contract  of  all  materials,  tools,  and  appli- 
ances thereon,  and  to  employ  any  other  per- 
son or  persons  to  finish  the  work  and  to  pror 
vide  the  materials  therefor;  and,  in  case  of 
snch  diacontinuanoe  of  the  -  employment  Of 
the  contractor,  he  shall  not  be  entitled  to 
receive  any  further  payment  under  this  con- 
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tract  nntll  the  work  shall  be  wholly  finished, 
at  which  time,  If  the  unpaid  balance  of  the 
amount  to  be  paid  under  this  shall  exceed 
the  expense  Incurred  by  the  owner  in  finish- 
ing the  work,  such  excess  shall  be  paid  by 
the  owner  to  the  contractor;  but  if  such  ex- 
pense shall  exceed  such  unpaid  balance,  the 
contractor  shall  pay  the  difference  to  the 
owner.  The  expense  Incurred  by  the  owner, 
as  herein  provided,  either  for  furnishing  ma- 
terials or  for  finishing  the  work,  and  any 
damage  incurred  through  such  default,  shall 
be  audited  and  certified  by  the  architects, 
whose  certificate  thereof  shall  be  conclusive 
upon  the  parties."  The  question  whether  the 
architects'  certificate  of  the  alleged  neglect 
or  failure  was  conclusive  as  evidence  be- 
tween the  parties  In  the  absence  of  fraud,  or 
whether  the  truth  of  the  matter  thus  certified 
might  be  Inquired  Into,  is  the  one  for  solu- 
tion. The  plaintiff  does  not  dispute  the  fact 
that  by  their  agreement  the  parties  selected 
the  architects  to  direct  the  work,  but  that 
they  failed  to  stipulate  that  their  decisloa 
should  be  a  finality.  He  also  Insists  that, 
before  the  architects  could  exercise  any  func- 
tion under  this  article,  the  fact  of  default 
must  first  be  established,  or,  to  put  it  dif- 
ferently, the  fact  of  default  not  having  been 
made  to  appear  otherwise  than  by  the  cer- 
tificate, the  existence'  of  such  default  was 
a  matter  essential  to  be  proved,  as  a  condi- 
tion precedoit  to  the  Issuing  of  a  certificate 
by  the  architects,  hence  a  Jury  question 
arose,  and  the  nonsuit  was  Improper. 

[2]  When  parties  have  by  contract  provid- 
ed that  certain  rights  shall  accrue  to  or  be 
withheld  from  them  or  either  of  them  as'  be- 
tween themselves  upon  the  making  of  a  cer- 
tificate by  an  architect  as  a  condition  prece- 
dent, such  certificate  is  conclusive  as  to  the 
facts  80  certified,  which  lie  within  the  scope 
of  the  agreement  To  doubt  this  proposition 
would  be  to  fiy  in  the  teeth  of  a  long  line 
of  our  cases.  Byrne  v.  Sisters  of  iSt  Eliza- 
beth, 45  N.  3.  Law,  218;  Cbism  v.  Schlpper, 
61  N.  J.  Law,  1,  16  Atl.  316,  2  L.  B.  A.  544, 
14  Am.  St  Rep.  668 ;  Bemz  v.  Marcus  Sayre 
Co.,  52  N.  J.  Bq.  275,  30  Atl.  21 ;  Sheyer  v. 
Plnkerton  Construction  Co.,  supra  i  Mackin- 
son  V.  Conlon,  55  N.  J.  Law,  564,  27  Atl.  930. 

To  overcome  this  effect  of  the  certificate 
there  must  be  proof  of  fraud  in  its  giving 
or  withholding.  We  have  no  such  proof  in 
the  case  in  hand.  The  terms  of  the  contract 
made  it  the  defendant's  right  to  give  the 
three  days'  notice  upon  the  certification  by 
the  architects  of  "the  refusal,  neglect  or  faU- 
ure."  It  is  clear  that  this  provision  was 
made  for  the  benefit  and  protection  of  the 
owner.  In  matters  about  which  the  owner 
may  be  and  usually  is  ignorant  and  unskilled 
It  snbstltuted  the  technical  and  professional 
knowledge  of  the  architects.  It  plainly 
means  that  it  shall  be  final,  although  not  so 
stated  In  words.    To  hold  otherwise  would 


be  to  strip  the  certificate  of  any  force,  leavr 
ing  its  form  to  entrap  the  owner  by  Indudng 
action  upon  it 

The  plaintiff,  moreover,  asserts  that,  inas- 
much as  it  appeared  that  the  contract  could 
have  been  finished  within  the  limited  time, 
it  must  be  deemed  that  there  was  no  actual 
neglect  or  refusal  on  his  part,  aud  hence  the 
certificate  is  not  honest  It  was  to  decide 
just  such  disputes  as  this  that  parties  give 
power  to  architects  to  certify.  The  certifl- 
cate  must  speak  as  of  the  time  when  it  was 
given.  That  proof  afterwards  be  forthcom- 
ing to  show  the  possibility  of  flmahing  wltk- 
in  the  time  allotted  should  not  countervail 
the  propriety  and  truthfulness  of  the  cotlfl- 
cate,  viewed  as  of  Its  date,  with  reference 
to  their  possible  delays  and  likely  contingen- 
cies, in  prudence  to  be  anticipated.  Proof 
of  fraud  should  not  be  rested  upon  mere  di- 
vergent statements  of  facts  made  by  the 
arbiter  in  his  certificate  and  by  Che  party 
against  whom  it  issues. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

(U  N.  J.  L.  <<3) 
LEVY  et  al.  v.  CITT  OF  Ea:-TZABHTH  et  aL 

(Court  of  Btron  and  Appeals  of  New  Jeney. 
June  18.  1911.) 

(BylUbv*  %y  ihe  Court.) 

1.  CbBTIOBABI  (S  66*)— AlXOWANCa— InTBBBST 

or  Pabttes. 

After  the  allowance  of  a  writ  of  certiorari, 
the  status  of  k  prosecutor  will  be  presuoned,  in 
the  absence  of  proof  to  the  contrary. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  178;    Dec.  IMg.  |  66. •] 

2.  Municipal  Cobpobatioits  (i  85*)— Powbbs 
OF  CocNSEi^— Resolution. 

A  municipal  charter  conferring  on  the  coun- 
cil power  to  "make,  establish,  poblish  and  modi- 
fy, amend  or  repeal  ordinances,  rules,  regula- 
tions, and  by-laws"  for  certain  specified  purpos- 
es, gives  no  power  to  the  council  to  act  in  that 
regard  by  resolution,  but  only  by  ordinance. 

[ISA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  188;  Dec.  Dig.  | 
86.*] 

3.  Cebtiobabx  (I  TCK*)— Dismissal  of  Cbbtio- 
BABi— Bevebsal — Bntbt  OF  JUDOmSNT. 

When  a  dismissal  by  the  Supreme  Court 
of  a  certiorari  to  review  a  municipal  proceeding 
Is  reversed  on  error,  the  Court  of  E^^ror8  and 
Appeals  will  render  sudi  judgment  upon  the 
proceedings  brought  up  by  the  certioran  as  the 
Supreme  Court  ahouM  nave  given  upon  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {}  196-208;    Dec.  Dig.  {  JO.*! 

Swayze,  Bogert,  and  Vredenburgh,  JJ.,  dis- 
senting. 

Error  to  Supreme  Court 

Action  by  Frederick  H.  Levy  and  others 
against  the  City  of  Elizabeth  and  the  Society 
for  the  Prevention  of  Ouelty  to  Animals. 
Judgment  for  defendants  (75  AtL  S12),  and 
plaintiffs  bring  error.  Reversed,  ana  Judg- 
ment rendered. 
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P.  H.  onbooly,  Samael  Koestler,  and  Alan 
H.  Strong,  for  plaintiffs  in  error.  James  C. 
Connolly,  for  City  of  Elizabeth.  J.  Edward 
Astunead  and  Frederic  J.  r'aulks,  for  Society 
for  Prevention  of  Grndty  to  Animals. 

PARKER,  J.  The  writ  of  certiorari 
awarded  by  the  Supreme  Court,  and  after- 
wards dismissed  by  the  Judgment  of  that 
court  now  before  us  on  writ  of  error,  brought 
up  a  resolution  of  the  city  council  of  the 
dty  of  Elizabeth,  adopted  June  7,  1909,  as 
part  of  a  report  by  the  committee  on  streets 
and  highways.  Its  language  is  as  follows: 
'^Resolved,  that  permission  be  and  the  same 
Is  hereby  granted  to  the  Society  for  the  Pre- 
vention of  Cruelty  to  Animals  to  erect  two 
fountains,  one  at  the  Junction  of  North 
Broad  street  and  Westminster  avenue,  and, 
one  at  the  Junction  of  Elizabeth  avenue  and 
Third  street."  The  approval  by  the  mayor 
of  resolutions  is  not  required  under  the 
city  charter.  In  fact  he  seems  to  have  been 
opposed  to  this  particular  resolution,  and 
urged  its  reconsideration.  It  was  referred 
back  to  the  committee  and  a  hearing  had; 
bnt  upon  the  writ  in  this  case  being  allowed, 
the  committee  reiwrted  back  the  resolution 
without  recommendation,  and  no  further  ac- 
tion was  taken  thereon  so  far  as  appears. 

A  preliminary  objection  is  raised  that  the 
prosecutors  have  no  Interest  which  entitles 
them  to  prosecute  the  writ  in  this  case. 
Prosecntor  Rankin  is  an  abutting  property 
owner  on  the  west  side  of  Westminster  ave- 
nue, and  prosecutor  Levy  on  the  east  side  of 
Bread  street  Just  opposite ;  and  the  proposed 
location  of  one  "foimtain"  is  immediately  be- 
tween these  properties  at  the  fork  of  these 
two  streets.  Some  question  Is  raised  as  to 
their  ownership  of  the  land  covered  by  the 
highways;  but  we  deem  it  unnecessary,  if 
not  Improper,  to  go  into  the  question  Of 
their  status  at  this  time,  because'  it  Is  evi- 
dent from  an  examination  of  the  case  and 
of  the  opinion  In  the  Supreme  Court,  that 
no  question  of  such  status  was  raised  in 
that  court  open  the  evidence  or  even  on  the 
argument. 

[1]  The  rule  appears  to  be  settled  that, 
after  the  allowance  of  a  writ  of  certiorari, 
the  status  of  a  prosecutor  will  be  presumed 
in  the  absence  of  proof,  to  the  contrary. 
Avon  T.  Neptune  Olty,  57  N.  J.  Law,  701,  32 
AtL  220.  "On  final  hearing,"  said  Mr.  Jus- 
tice IMxon,  speaking  for  this  court  in  that 
case,  "his  right  to  prosecute  is  not  primarily 
Involved,  unless  the  return  to  the  writ  or  the 
proofs  taken  under  It  affirmatively  show  his 
lack  of  interest  in  the  controversy."  Avon  v. 
Neptune  City  is  the  authority  relied  on  In 
tbe  later  Supreme  Court  cases  of  Blddle  v. 
Rlrerton,  58  N.  J.  Law,  28{f,  38  Ati.  2T9, 
Dickinson  v.  Jersey  City,  68  N.  J.  Law,  99, 
102,  52  Atl.  278,  Lantry  v.  Sage,  60  N.  J. 
Law,  560,  65  Atl.  34,  and  RehlU  v.  East  New- 
ark, 78  N.  J.  Law,  iSO,  63  AU.  81,  in  dealing 


with  ttila  question.  We  find  nothing  in  the 
case  at  bar  to  show  that  the  status  of  prose- 
cutors was  challenged  b^ore,  or  Indeed  at  the 
final  argument  In  the  court  below.  It  is  cbal- 
l^ged  here  for  the  first  time ;  and  as  tiie  Su- 
preme Court  would  have  been  bound  under 
the  ruling  in  Avon  v.  Neptune  City,  as  well 
as  its  own  decisions,  to  refuse  to  consider  It, 
there  is  still  better  reason  for  such  refusal 
at  this  stage. 

Coming  to  the  merits  of  the  case,  the  Su- 
preme Court  held  that  tbe  power  to  grant 
snch  permission  as  the.  resolution  purports 
to  grant  was  vested  in  the  council  by  sec- 
tion 31,  pi.  7,  of  the  city  charter  (P.  L.  1863, 
p.  118),  "to  prescribe  Uie  manner  In  which 
corporations  or  i)erson8  shall  exercise  any 
privileges  granted  to  them  in  the  use  of  any 
street  •  •  »  in  said  city,"  etc.,  and  by 
placitum  13  of  the  same  section  giving  powers 
to  preserve  the  aqueducts  in  said  city,  and 
to  make  and  regulate  wells,  pumps,  and  ds- 
tems  in  tbe  public  streets  and  squares.  It 
held,  further,  that  the  resolution  in  question 
was  not  an  unreasonable  exercise  of  the  pow- 
er conferred;  that  the  charter  did  not  pre- 
scribe that  such  power  should  be  exercised 
by  ordinance,  and  consequently  It  could  be 
exerdsed  by  resolution;  overruling  the  argu- 
ment of  prosecutors  based  on  one  of  their  fil- 
ed reasons,  that  the  power  if  given  at  all 
must  be  exercised  by  ordinance. 

[2]  Without  going  Into  the  other  points 
Involved,  we  think  the  Supreme  Court  erred 
In  holding  that  the  power  to  permit  the  erec- 
tion of  these  fountains.  If  contained  in  the 
language  of  the  charter,  could  be  exercised 
by  resolution.  The  section  In  question.  No. 
31,  Is  tbe  comprehensive  one  occurring  fre- 
quently in  charters  of  this  character,  and  all 
the  subsections  therein,  classifying  the  va- 
rious powers  of  the  council,  are  referred  back 
to  these  opening  words  of  the  section:  "31. 
And'  be  it  enacted,  that  the  city  council  shall 
have  power  within  the  said  city  to  make,  es- 
tablish, publish  and  modify,  amend  or  repeal 
ordinances,  rules,  regulations  and  by-laws 
for  the  following  purposes."  This  language 
is  not  unusual,  and  Its  meaning  has  been 
settled  by  a  course  of  decisions  in  the  Su- 
preme Court.  It  occurs,  for  example,  in  tbe 
charter  of  Newark  (P.  L.  1857,  p.  131,  i  81). 
of  Oamd«n  (P.  L.  1871,  p.  224,  {  80),  of  Cape 
May  (P.  L.  1875,  p.  213,  I  19),  of  Lambert- 
▼lUe  (P.  L.  1868,  p.  967,  <  21),  and  doubtless 
many  others.  In  the  case  of  Lambertvllle, 
the  power  thus  given  was  relied  on  to  sup- 
port a  resolution  to  permit  private  Individ- 
uals to  lay  a  sewer  in  a  -  street.  The  Su- 
preme Court  said,  through  Mr.  Justice  Dixon : 
"Even  under  the  twenty-first  section,  it  is 
evident  that  an  ordinance  would  not  be  re- 
quired. The  language  'ordinances,  rules,  reg- 
ulations, and  by-laws'  is  certainly,  to  some 
extent,  tautological,  for  'ordinances'  and  'by- 
laws' are  not  distinguishable ;  and  it  is  doubt- 
ful whether  'rules'  and  'regulations'  on  the 
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subjects  embraced  Is  thla  secUon,  are  not 
merely  equivalent  words."  Hunt  t.  Lam- 
bertTlUe,  45  N.  J.  Law,  279. 

In  Halsey  t.  Newark,  M  N.  J.  Law,  104,  23 
Atl.  284,  It  was  held  that  the  power  of  the 
council  of  the  dty  of  Newark  to  reg:ulate 
the  use  of  streets,  under  the  same  charter 
language,  must  be  exercised  by  ordinance. 

The  ruling  was  followed  and  reiterated  In 
the  case  of  Camden  (West  Jersey  Traction 
C!o.  V.  Shivers,  68  N.  J.  Law,  124,  83  Atl.  55), 
and  again  in  that  of  Cape  May  (Essen  v. 
Cape  Slay,  72  N.  J..  Lew,  433,  60  AU.  1131). 
It  is  apparent,  therefore,  that  the  doubt  ex- 
pressed by  Mr.  Justice  Dixon  In  the  passage 
quoted  was  resolved  later  by  the  Supreme 
Court  In  favor  of  a  construction  that  the 
words  "ordinances,  rules,  regulations,  and 
by-laws"  were  Intended  to  be  synonymons, 
or,  at  least,  that  the  "rules,  regulations,  and 
by-laws,"  for  the  multifarious  purposes  of 
the  enabling  section,  were  to  be  promulgat- 
ed by  ordinance,  and  could  not  be  made  ef- 
fective by  resolution.  Irrespective  of  the  in- 
herent merit  of  this  construction,  a  ruling 
uniformly  made  by  the  Supreme  Court  over 
ft  course  of  years  should  not  be  set  aside  by 
us  except  for  cogent  and  important  reasons 
(see  Butler  v.  Commonwealth  Tobacco  Co., 
74  N.  J.  Bq.  423,  70  AU.  318),  and  the  fact 
that  the  Legislature,  after  the  decisions  In 
Hunt  ▼.  LambertvUle  and  Halsey  t.  Newark, 
passed  a  general  dty  charter  referendum 
act  containing  Identical  language  (P.  L.  1894, 
p.  79,  I  16)  lends  force  to  the  construction 
placed  on  It  by  the  court.  Moreover,  an  ex- 
amination of  the  various  subjects  of  regula- 
tion embraced  in  the  section  will  show  that 
most  of  them  are  manifestly  unsuitable  for 
control  by  mere  resolution ;  as,  for  example, 
the  supprefslon  of  disorderly  houses,  regu- 
lation of  shows,  ascertainment  of  boundaries 
of  streets,  regulation  of  stoop  lines,  fast  driv- 
ing, speed  of  trains,  laying  of  street  railway 
tracks,  provision  for  street  lighting.  Imposi- 
tion of  dog  taxes,  licensing  of  various  occu- 
pations, collection  of  taxes,  and  so  on.  It 
cannot  be  tliat  the  Legislature  In  framing 
section  81  Intended  that  all  of  the  matters 
covered  by  that  section  might  be  dealt  with 
by  either  ordinance  or  resolution;  or  that 
notwithstanding  the  provision  that  ordinan- 
ces must  receive  the  approval  of  the  mayor, 
or,  if  vetoed,  pass  over  the  veto  by  a  two- 
thirds  vote,  it  might  be  left  to  the  judg- 
ment of  the  council  to  select  which  of  these 
•ubjects,  a  few  of  which  have  been  mention- 
ed, should  be  treated  by  ordinance  and  which 
by  resolution.  Such  a  construction  would 
vest  absolute  control  in  a  majority  of  the 
council,  and  make  the  office  of  mayor  a  slne- 
cnre. 

We  adopt,  therefore,  the  construction  plac- 
ed on  this  language  of  section  31  by  the  Su- 
preme Court  in  the  cases  cited,  and  hold  that 
the  powers  vested  In  the  council  by  that  sec- 


tion must  be  exerdsed  hf  ordinance.  How 
far  the  exercise  of  such  powers  must  be  by 
special  ordinances  to  meet  the  exigencies  of 
particular  cases,  and  to  what  extent  such 
exercise  may  take  the  form  of  general  or- 
dinances embodying  codes  of  rules  and  regu- 
lations whose  practical  administration  Is 
committed  to  municipal  agents  and  officers, 
as  in  the  case  of  licenses,  preservation  of  the 
public  peace,  nuisances,  obstructions  In 
streets,  and  kindred  subjects  of  police  regu> 
lation  are  questions  not  before  us  for  de- 
cision. Aasuming  that  under  some  provision 
of  section  81  the  council  had  power  to  per- 
mit the  installation  of  the  drinking  foun- 
tains in  question  within  the  limits  of  the 
public  streets — a  point  not  necessary  to  be 
decided — it  could  not  exercise  such  power 
by  resolution  but  only  by  ordinance.  Wheth- 
er such  ordinance  should  be  special  or  might 
be  general  Is  character  la  also  unnecessary 
to  dedde,  as  no  ordinance  of  any  kind  was 
passed  in  this  case. 

[S]  The  judgment  of  tile  Snpretne  Court 
dismissing  the  writ  wlU  be  reversed,  and 
this  court  will  render  such  judgment  as 
should  have  been  given  in  the  Supreme  Court 
on  the  merits.  Hoxsey  v.  Paterson,  39  N. 
J.  Law,  489.  The  resolution  will  be  set 
aside,  with  costa 

SWATZB,  VREDENBTJBGH,  and  BO- 
OBBT,  JJ.,  dissent 

(TS  N.  J.  B.  B4t) 

STICEIiB  et  al.  v.  HIGH  STAMDABO 
STE:EX.  00.  et  oL 
Appeal  of  HOYT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19.  191L) 

(Byttahu4  hv  i^  Court.) 

1.  VBirOOB  ANO  PunoBABBB  ({  281*)— Mo»> 
OAOxs  (§  151*)— Vindob's  Lien— FoBBCLoa- 
UBx— Rights  or  SunsEquENT  Mobtoaoeb. 

To  a  bill  filed  to  foreclose  a  vendor's  lien 
for  unpaid  purcliaae  money,  a  bondholder  under 
a  mortgage  given  by  the  purchaser  answered 
that  the  complainantR  had  agreed  to  waive  in 
his  favor  any  and  all  rights  thsf  liad  to  any 
part  of  the  selling  price  of  the  landB,  so  that 
the  defendant  would  have  a  first  and  prior  lien. 
Held  that,  under  die  issue  thus  made,  he  mfast 
prove  the  waiver,  and,  npon  his  failure  to  do  to, 
the  complainants  were  entitled  to  priority  ot 
payment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  £Kg.  {  281  ;*  Mortgageo,  Uent. 
Dig.  ji  318;  Dec  Dig.  i  151;*  Vendor  and  Pur- 
chaser, Cent  Dig.  I  670.1 

2.  MoBTOAOBs  ({  m*)— VmooB'a  Libh— Pbi« 
OBrrr- MoBTOAOB. 

'  The  expression  "vendor's  lien"  in  an  agree- 
ment by  which  the  vendors  assented  to  the 
making  of  a  mortgage  by  the  puRhaoer,  bat 
provided  that  they  should  have  a  vendor's  lien 
for  unpaid  purchase  money,  samdently  indicatea 
a  lien  prior  to  the  mortpige. 

[Bd.  Note.— For  other  cases,  see  Uortgagesk 
Dec.  Dig.  I  151.*] 


•Vte  athw  esMs  ■••  Mm*  topte  and  moUm  NUMBBB  is  Dm.  Die  *  Ask  Die  Kay  N*.  Series  *  Bap'r  ladszsa 
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Appeal  from  Court  of  Ohancery. 

Bill  by.  Byron  K.  Stickle  and  another 
against  the  High  Standard  Steel  Company 
and  others.  Decree  for  complainants,  and 
defendant  Alfred  W.  Hoyt  an;)eals.    Affirmed. 

Cieorge  G.  Tennant,  for  appellant  John 
B.  Hardin,  for  respondenta 

SWAXZE,  J.  The  complainants  seek  to 
foreclose  a  vendor's  Hen  upon  property  con- 
Teyed  by  them  to  the  High  Standard  Steel 
Company,  a  New  Jersey  corporation  by  deed 
dated  October  1,  1907.  The  appellant  Hoyt 
claims  to  be  a  holder  of  bonds  secured  by 
mortgage,  which  bears  even  date  with  the 
deed,  and  was  given  to  the  Carnegie  Trust 
Company  to  secure  a  bond  issue  of  $250,000. 
It  contained  a  provision  that  the  bonds 
should  upon  demand  of  the  steel  company  be 
certified  by  the  trustee  and  delivered  to  that 
corporation,  or  upon  its  order,  but  only  upon 
presentation  to  the  trustee  of  a  resolution  of 
the  directors  recommending  the  issue  and  re- 
questing the  certification  and  delivery  of  the 
bonds.  The  deed  and  mortgage  were  both 
recorded  on  November  15, 1907.  At  the  same 
time  an  agreement  was  entered  Into  between 
the  steel  company  and  the  present  complain- 
ant, bearing  even  date  with  the  deed  and  the 
mortgage.  The  steel  company  agreed  to  pay 
the  complainants  $105,000  as  the  considera- 
tion of  the  conveyance  of  which  $50,000  was 
to  be  paid  by  500  shares  of  the  steel  com- 
pany's stock  of  that  par  value,  and  the  bal- 
ance as  the  agreement  states,  in  cash,  "as 
follows:  Said  High  Standard  Steel  Company, 
will  deliver  to  said  Byron  K.  Stickle  and 
George  W.  Stickle  flfty-flve  of  the  coupon 
bonds  of  said  High  Standard  Steel  Company 
of  the  par  value  of  one  thousand  dollars 
each,  dated  October  1,  190T,  and  bearing  in- 
terest at  the  rate  of  six  per  cent  per  annum, 
payble  semiannually."  The  agreement  must 
mean  that  the  $55,000  was  to  be  paid  in  cash, 
and  the  payment  was  to  be  secured  by  the 
bonds,  since  it  would  be  extraordinary  if  the 
language  was  taken  literally  that  the  $55,000 
was  to  be  paid  In  cash  as  follows;  that  is, 
by  bonds.  The  agreement  further  provided 
that  the  steel  company  should  deposit  with 
the  Carnegie  Tmst  Company  the  balance  of 
the  bond  issue,  $196,000,  and  "that  as  said 
bonds  so  deposited  are  sold  the  proceeds  of 
«ald  sale  shall  be  disbursed  as  follows,  that 
la  to  say:  First,  to  the  r^wyment  of  twenty 
ttaousaiid    dollars  advanced    to    said    High 

Standard  Steel  Cotbpany  by  ;  second, 

to  pay  one-half  of  the  remainder  to  said  By- 
ron K.  Stickle  and  George  W.  Stickle  until 
said  amount  of  flfty-flve  thousand  dollars 
'vrlth  legal  interest  thereon  from  date,  is  paid ; 
tbfrd,  the  balance  remaining  thereafter  to  be 
paid  to  said  High  Standard  Steel  Company." 
The  Stickles  agreed  upon  the  payment  of  the 
f65,000  to  surrender  to  the  steel  company 
tbe  56  bonds.  The  agreement  further  provid- 
ed that  the  Stlcklee  should  have  a  vendor's 
Ueb  npMi  the  piemiHe  cenmyed  by  them  to 


the  steel  company  to  the  extent  of  so  much 
of  said  balance  of  $55,000,  with  interest,  as 
should  remain  unpaid.  The  efTect  of  this 
agreement  undoubtedly  was  to  preserve  for 
the  complainant  the  vendor's  lien  for  pur- 
chase money.  It  is  manifest  that  the  Intent 
was  not  that  the  bonds  should  be  taken  in 
payment  and  satisfliction  of  the  vendor's  lien, 
but  as  collateral  security  therefor.  Since  a 
vendor's  lien  rests  upon  the  theory  that  there 
is  a  constructive  trust,  and  that  the  pur- 
chaser is  a  trustee  of  the  land  for  the  ven- 
dor until  the  purchase  money  is  paid  (Graves 
Y.  Coutant,  31  N.  J.  Bq.  763,  and  cases  there 
dted),  it  clearly  mast  be  prior  to  claims  aris- 
ing after  the  conveyance  unless  it  Is  in  some 
way  cut  out  As  we  said  in  that  case,  if  the 
lien  exists,  it  must  be  concurrent  with  the 
constructive  trust,  and  attach  at  the  time  the 
vendor  obtains  lila  right  in  the  property. 
Since,  however,  it  is  only  an  equity,  it  can- 
not prevail  against  a  subsequent  bona  fide 
purdiaser  for  value.  In  this  case  the  com- 
plainants by  parting  with  the  title  and  in 
effect  consenting  to  the  making  of  a  mort- 
gage to  secure  an  issne  of  bonds  assumed  the 
risk  that  their  lien  for  aniwld  purchase  mon- 
ey might  be  supplanted  by  the  rights  of 
boadholders  claiming  under  the  mortgage  if 
they  took  their  bonds  for  value  and  without 
notice  of  the  complainant's  lien.  The  posi- 
tion of  Hoyt  ia  peculiar.  He  advanced  $15,- 
000  to  the  steel  company  upon  two  promis- 
sory notes,  one  for  $10,000,  dated  April  20, 
190S,  and  one  for  $5,000,  dated  July  25,  1908. 
Each  note  after  the  ordinary  words  of  prom- 
ise to  pay  the  amount  contained  the  follow- 
ing language:  "And  as  collateral  security 
for  the  same  to  deposit  with  him  or  subject 
to  his  order  with  the  Carnegie  Trust  C<Mn- 
pany  of  the  City  of  New  York,  two  hundred 
aad  forty-eight  thousand  dollars  of  the  first 
mortgage,  six  per  cent  twenty  year  gold 
bonds  of  the  High  Standard  Steel  Company." 
The  difference  of  $2,000  of  bonds  is  explahied . 
by  the  testimony  but  is  immaterial  for  the 
present  issua  The  resolution  of  the  company 
under  which  the  note  of  April  20th  was  Is- 
sned  reads  as  follows:  "Whereas  the  High 
Standard  Steel  Company  has  borrowed  from 
Alfred  W.  Hoyt  of  New  York,  a  certain  sum 
of  money,  and  has  agreed  with  him  that  un- 
til the  repayment  of  the  said  sum  of  money 
no  bond  iaaued  or  to  be  issued  under  the 
terms  of  the  mortgage  or  deed  of  trust  given 
by  this  company  to  the  Carnegie  Trust  Com- 
pany, dated  October  1st  1907,  shall  be  certi- 
fied (excepting  only  bonds  Nob.  1  and  2,  which 
have  already  been  so  issued  and  certified)  by 
the  trustee  and  delivered  to  the  said  steel 
company  or  Its  order,  except  upon  the  con- 
sent in  writing  of  the  said  Alfred  W.  Hoyt 
and  whereas  the  time  for  the  payment  of  tike 
said  loan  is  on  or  before  the  20th  day  of 
April,  1900,  be  It  resolved,  that  the  Carnegie 
Trust  Company  be  and  it  is  hereby  requested 
and  Instructed  not  to  certify  or  deliver  any 
of  the  said  bonds  so  secured  by  the  mortKage 
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aforesaid  (excepting  only  bonds  No8.  1  and  2 
as  aforesaid),  except  by  the  written  consent 
of  the  said  Alfred  W.  Hoyt"  The  unusual 
feature  in  this  arrangem^it  is  that  the  notes 
did  not  contain  a  distinct  pledge  of  the  bonds, 
but  only  a  promise  to  pledge  them,  and  the 
resolution  instead  of  directing  the  trust  com- 
pany to  issue  the  bonds  to  Hoyt,  as  would 
have  been  natural  in  case  they  had  in  fact 
been  pledged,  merely  attempted  to  put  It  in 
Hoyt's  power  to  prevent  the  issue  of  the 
bonds  without  his  consent.  An  examination 
of  the  agreonent  of  October  1,  1907,  between 
the  complainants  and  the  steel  company,  suf- 
fices to  explain  the  reason  for  this  unusual 
method  of  doing  business.  Under  that  agree- 
ment the  complainants  were  entitled  to  $55,- 
000  of  the  bonds  as  collateral  for  the  unpaid 
purchase  money.  Ctaly  the  balance,  $195,000, 
was  to  be  left  with  the  trust  company  to  be 
disposed  of  for  cash;  and  the  utmost  that  the 
steel  company  could  legally  do  by  way  of 
security  to  Hoyt  was  to  tranfer  to  him  as 
collateral  the  $195,000  in  bonds,  or,  after  de- 
ducting bonds  Nos.  1  and  2,  $193,000.  In 
equity  he  was  entitled  to  enforce  the  promise 
of  the  steel  company  as  far  as  they  were  able 
to  perform  it,  but  his  equity  to  compel  them 
to  request  the  trust  company  to  certify  the 
bonds  was  later  in  time  than  the  equity  of 
the  complainants  to  have  the  $55,000  In  bonds 
delivered  to  them  as  collateral  for  their  ven- 
dor's lien,  and  was  necessarily  subsequent  in 
time  to  their  equity  to  enforce  the  vendor's 
lien  if  they  were  able  to  do  so.  A  question 
of  fact  is  raised  as  to  whether  or  not  the  com- 
plainants did  not  assent  to  or  ratify  the  ar- 
rangement between  the  steel  company  and 
Hoyt,  and  there  is  much  In  the  case  which 
makes  it  seem  probable  that  the  complain- 
ants were  willing  that  Hoyt  should  have  all 
the  advantage  of  the  bonds  and  the  mortgage 
that  secured  the  same.  It  is  unnecessary  to 
pass  upon  this  disputed  question.  The  most 
.  that  Is  claimed  on  behalf  of  Hoyt  is  a  lien  by 
virtue  of  the  mortgage.  That  Hen  is  inferior 
to  the  vendor's  lien  of  the  complainant,  un- 
less Hoyt  is  a  bona  fide  purchaser  for  value 
virlthout  notice.  The  evidence  is  to  the  con- 
trary. By  his  answer  he  himself  says  "that 
some  time  in  the  month  of  April,  1908,  this 
defendant  agreed  to  make  some  advances  pro- 
vided be  could  be  reasonably  secured  there- 
for, and  was  then  assured  by  the  said  com- 
plalnant  that,  if  this  defendant  would  assist 
the  company,  the  complainants  would  agree 
that  this  defendant  would  be  first  paid  the 
amount  he  would  advance  to  said  company, 
and  that  they,  the  said  complainants,  would 
waive  any  and  all  rights  they  bad  to  any  part 
of  the  Belling  price  of  the  said  lands  and 
premises  so  that  this  defendant  would  have 
a  first  and  prior  lien  for  such  advancement 
as  he  might  make.  And  this  defendant  fur- 
ther charges  that,  with  this  understanding, 
he  agreed  to  and  did  make  advances  to  said 
company  to  the  extent  of  $15,000;  that  the 
understanding  of  all  parties  concerned  was 


that  the  mortgage  to  the  Carnegie  Trust  Com- 
pany and  the  Issue  of  the  bonds  aforesaid 
would  secure  this  defendant  for  the  advances 
so  made  by  him."  [1]  This  is  a  clear  admis- 
sion that  prior  to  making  his  loan  he  knew 
that  part  of  the  purchase  money  was  unpaid 
to  the  complainant  If  that  were  not  so,  the 
agreement  that  he  should  have  the  first  and 
prior  lien  upon  which  be  relies  would  have 
been  quite  unnecessary.  He  would  have  had 
this  lien  by  virtue  of  the  mortgage.  He  rests 
his  case  not  on  lack  of  notice,  but  upon  an 
agreement  upon  the  part  of  the  complainant 
to  waive  the  priority  of  their  vendor's  lien. 
This  waiver  he  fails  to  prove.  The  witness 
upon  whom  he  relies  goes  no  further  than  to 
say  that  the  complainants  were,  willing  to 
have  the  mortgage  bonds  pledged  to  raise  this 
money,  and  he  distinctly  testifies  that  George 
W.  Stickle  said  he  was  willing  to  have  the 
lenders  "secured  to  get  the  first  money  out 
of  the  sale  of  the  bonds."  He  says  that  he 
told  Hoyt  that  Stickle  had  said  that  he  might 
pledge  the  bonds,  and  that  the  company  was 
authorized  to  pledge  them.  When  the  wit- 
ness was  asked  what  Stickle  said  about  the 
priorities,  he  answered  "that  the  security  on 
the  bonds  is  good  and  the  property  is  valu- 
able, worth  more  than  $50,000."  Counsel  for 
Hoyt  was  naturally  not  satlsned  with  this  an- 
swer, and  he  repeated  the  question,  to  which 
the  witness  answered  "that  the  loan  would 
be  the  first  money  that  would  be  paid  out  of 
the  bonds."  Subsequently  he  was  asked: 
"Have  you  mentioned  all  the  securities  that 
Mr.  Hoyt  was  to  have  for  his  loan  to  the 
company?  A.  Yes.  Q.  That  is  to  say,  he 
was  to  have  nothing  more  than  the  bonds. 
A.  He  was  to  have  mortgage  on  the  Iwnds. 
On  the  $!S0,000,  first  mortgage— first  lien." 
Counsel  for  Hoyt  then  asked  him:  "Q.  First 
lien  on  what?  A.  On  the  $250,000  mort- 
gage bonds  In  the  Carnegie  Trust  Company." 
This  testimony  obviously  falls  short  of 
proving  that  the  complainants  have  waived 
a  lien  that  was  superior  to  the  mortgage 
and  bonds,  which  by  special  agreement  they 
had  been  so  careful  to  preserve.  The  point 
of  the  testimony  above  quoted  from  Hoyt's 
witness,  the  man  who  had  carried  on  the 
negotiations  with  Hoyt  for  the  loan,  is  made 
apparent  by  his  subsequent  testimony  that 
he  told  Hoyt  that  there  was  a  contract  that 
regulated  the  rights  of  the  parties  to  these 
bonds.  This  could  have  meant  only  the 
contract  of  October  1,  1907,  and  that  specifi- 
cally provided  for  the  vendor's  lien.  This 
not  only  charged  Hoyt  with  notice  of  the 
outstanding  claim  of  the  complainants  for 
unpaid  purchase  money,  but  It  charged  him 
with  notice  of  their  equity  to  liave  $55,000 
of  the  bonds  pledged  as  collateral  for  the 
purpose  of  securing  the  unpaid  purchase 
money.  With  this  knowledge  Hoyt  was 
naturally  anxious  to  have  control  of  all  the 
bonds.  Taking  the  evidence  most  stroncly 
against  the  complainants,  it  goes  no  further. 
This  is  Insufficient  to  sustain  the  iMsittoD 
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taken  in  tbe  answer  that  the  complainants 
waived  not  only  their  right  to  the  bonds, 
bat  all  rights  tbey  had  to  any  part  of  the 
selling  price  of  the  land.  The  claim  of  the 
complatnanta  nnder  their  vendor's  lien  is 
therefore  superior  to  the  claim  of  Boyt 
under  the  mortgage,  unless  It  has  been  lost 
In  some  other  way.  It  Is  suggested,  first, 
that  the  complainants  agreed  to  take  bonds 
in  satisfaction  .of  the  purdtase  price,  but  the 
agreement  of  October  Ist,  the  subsequent 
agreement  upon  the  reorganization  and  the 
formation  of  the  New  York  corporation,  and 
all  the  testimony  in  the  case  is  to  the  con- 
trary. They  were  to  have  the  bonds  only 
as  collateral  for  the  unpaid  purchase  money, 
and,  when  that  was  paid,  they  were  to  re- 
turn the  bonds.  It  is  not  suggested  that 
they  took  the  promise  to  give  bonds  In  sat- 
isfaction of  the  purchase  money,  and,  unless 
they  accepted  the  promise  in  satisfaction, 
there  was  no  payment  of  the  purchase  mon- 
ey even  by  the  bonds,  for  these  were  never 
actually  received  by  the  complainants;  sec- 
ond. It  Is  said  that  the  agreement  of  October 
1,  1007,  falls  to  provide  for  the  priority  of 
the  claim  for  unpaid  purchase  money.  The 
suggestion  is  that,  although  the  agreement 
expressly  says  that  the  complainant  shall 
have  a  vendor's  lien  to  the  extent  of  the  un- 
paid purchase  money,  this  is  not  inconsist- 
ent with  a  lien  sabject  to  the  mortgage 
to  the  Carnegie  Trust  Company.  [2]  The  ex- 
pression "vendor's  lien"  used  in  the  agree- 
ment was  an  expression  well  known  to  our 
law  as  indicating  a  lien  highly  favored  in 
our  equity  Jurisprudence,  which  this  court 
had  said  was  based  upon  a  constructive 
trust,  arising  at  the  instant  of  the  convey- 
ance. It  cannot  be  held  in  view  of  our 
decisions  that  "vendor's  lien"  means  a  lien 
by  contract  subsequent  in  priority  to  a  mort- 
gage given  by  the  vendee  after  the  convey- 
ance. Such  a  secondary  lien  would  be  con- 
tractual, arising  out  of  the  terms  of  the  con- 
tract, and  not  a  vendor's  lien,  arising  out 
of  the  rules  of  equity  jurisprudence.  The 
complainants  who  had  evinced  so  much  anx- 
iety to  preserve  this  vendor's  lien  could  not 
have  meant  that  it  be  postponed  to  a  mort- 
sage  for  1250,000.  An  inferior  lien  of  that 
kind  would  be  of  lees  value  than  the  securi- 
ty of  the  $55,000  bonds.  If,  however,  the 
words,  '^oKlor's  li«i,''  are  used  in  the 
•creement  in  tb^  ordinary  sense,  there 
wva  a  reason  why  the  complainants  should 
want  in  addition  the  966,000  in  bonds,  for 
tlie  vendor's  lien  might  be  supplanted  by  the 
claim  of  a  bona  fide  purchaser  for  value, 
mud  in  that  event  the  $55,000  in  bonds 
^rcnld  be  important  to  the  complainants, 
and,  if  the  property  were  worth  the  mort- 
gage, would  suffice  to  secure  the  unpaid  pur- 
cbaae  price.  Third,  it  ia  argued  that  the 
comidainants  have  no  lien  because  the  pnr- 
cliAse  price  has  already  been  paid.  The 
basis  of  this  argument  is  that  tbey  took 
■Code  ct  V3»  company   to   tb*  amount   of 


$50,000,  and  that  the  property  was  north 
no  more.  The  case  shows  that  the  com- 
plainants were  willing  to  sell  the  property 
for  $50,000  in  cash;  that  when  they  found 
they  were  not  to  receive  cash,  and  that  the 
steel  company  proposed  to  put  a  mortgage 
for  $250,000  upon  the  property,  they  de- 
manded more,  and  that  it  was  finally  agreed 
that  they  should  be  paid  $105,000  of  which 
$56,000  was  to  be  in  cash  and  $50,000  in  the 
stock  of  the  company.  If  this  stock  had 
been  an  original  issue  of  stock  by  the  com- 
pany in  exchange  for  the  real  estate  convey- 
ed by  the  complainant,  an  interesting  queti- 
tion  of  stockholders'  liability  might  have 
been  presented,  but  such  is  not  the  fact 
The  steel  company  bad  been  organized  and 
this  stock  Issued  to  Snyder,  the  promoter 
of  the  company,  months  before  any  negotia- 
tions with  the  Stickles,  and  the  stock,  instead 
of  being  issued  for  the  real  estate  conveyed  by 
the  Stickles  to  the  company,  bad  been  issued 
for  patent  rights  and  other  property  convey- 
ed by  Snyder  or  some  one  on  bis  behalf. 
That  Snyder  was  willing  to  use  this  stock 
tliat  bad  already  been  issued  to  him  for  the 
patents  and  other  property  for  the  purpose 
of  benefiting  the  company  In  which  be  was 
largely  interested  is  not  surprising.  It  there 
waa  an  overissue  of  stock,  it  bad  nothing 
to  do  with  the  conveyance  by  the  Stickles. 
and  no  evidence  was  offered  to  show  that  the 
patents  for  which  this  stock  was  issued  were 
not  worth  the  full  amount  of  the  par  value 
of  the  stock.  Fourth,  the  only  argument 
that  remains  to  be  noticed  is  that  the  com- 
plainants are  estopped  to  set  up  their  claim 
for  unpaid  purchase  money.  Tbey  did  not 
negotiate  with  Hoyt  nor  did  Birmingham 
negotiate  on  their  behalf.  He  was  acting 
as  agent  for  the  steel  company.  Hoyt  was 
loaning  money  to  the  steel  company.  The 
utmost  that  can  be  claimed  under  the  evi- 
dence, taking  the  most  favorable  view  for 
Hoyt,  is  that  the  complainants  led  him  to 
believe  that  be  would  have  a  first  lien  upon 
all  of  the  mortgage  bonds  with  the  excep- 
tion of  the  two  outstanding  bonds.  If  this 
is  conceded  to  him,  the  complainants  still 
retain  their  vendor's  lien  as  we  have  al- 
ready said. 

We  agree  therefore  with  the  Vice  Chan- 
cellor, and  the  decree  is  afiirmed,  with  costs. 

(78  N.  J.  B.  578) 

SnCKI/B  et  al.  v.  HIOH  STANDARD 

STEEL  CO. 

(Court  of  ErroTB  and  Appeals  •(  New  Jersey. 

June  19,  1911.) 

Appeal  from  Court  of  ChaDcery. 

Bill  by  Byron  K.  Stickle  and  another  acainst 
the  HiKD  Standard  Steel  Company.  Decree  for 
complainanta,  and  defendant,  by  George  D.  Hen- 
drickson  its  receiver,  appeals.    Affirmed. 

George  G.  Tennant,  for  appellant  John  B. 
Hardin,  for  respondents. 

PBR  CURIAM.  The  decree  is  affirmed  for 
tlie  reasons  stofni  in  tho  on''>''>n  ou  tlu  ADpaal 
of  Alfiwl  W.  Hoyt,  80  AtL  SOa 
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(7«  N.  H.  168) 

TOWN  OF  JAFFRET  t.  SMITH. 

SMITH  V.  TOWN  OF  JAFFREY  et  aL 

(Supreme  Court  of  New  Hampshire.    Cheshire. 

June  8,  191L) 

L  COUBTS  ({  90*)— RULBS  OT  DBCI8I0W— PBB- 

VI0U8  Decisions  as  Authobity. 

The  re-enactment  of  a  statute  is  an  adop- 
tion by  the  Legislature  of  decisions  in  which  the 
statnte  ia  involved  only  so  far  as  the  decisions 
assume  to  construe  the  statute,  and  the  re-enact- 
ment of  Pub.  St.  1901,  c  59,  §  6,  requiring  a 
fair  record  of  all  taxes  assessed  to  be  kept  in 
the  selectmen's  book,  does  not  render  conclusive 
decisions  that  the  fair  record  is  the  assessment, 
if  such  holdings  are  unsound. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  313-321 ;   Dec.  Dig.  S  90.»] 

2.  Taxation    (|   432*)— Absesbuknt— Ibbegu- 

I.ABITIE8  IN  RECOBD. 

That  a  record  in  the  book  of  polls  and  rat- 
able property  of  a  town  of  a  supplemental  as- 
sessment was  not  signed  by  the  selectmen  or 
dated  did  not  affect  the  validity  of  the  assess- 
ment ;  the  record  not  being  the  assessment,  but 
only  the  evidence  thereof. 

[Ed.    Note.— For  other  cases,   see   Tuation, 
Dec.  Dig.  {  432.*] 

5.  EXKCUTOBB  AND  Aduinibtbatobb  ({  212*)— 
Claims  Against  Estate— Taxes. 

Since,  under  Pub.  St  1901,  c.  57,  |  1,  re- 
quiring the  selectmen  of  each  town  annually  to 
take  an  invoice  of  property  liable  to  be  taxed  on 
the  first  day  of  the  month,  an  assessment  re- 
lates back  to  April  Ist,  and  is  properly  made  in 
the  name  of  a  taxpayer  who  died  after  &pTiI 
1st,  and  before  the  assessment  was  made,  it  is  a 
claim  against  the  estate  and  subject  to  the  pro- 
vision of  laws  governing  such  causes  of  action. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  {  212.*] 

4.  Taxation    (|    616*)— Payment— Demand- 
Assessment. 

Where  an  executor  was  notified  of  a  sup- 

?ilementa]  tax  against  the  decedent,  and  demand 
or  payment  was  sent  to  him  by  mail,  and  he 
replied  that  he  would  not  pay  the  tax,  he  is 
estopped  to  deny  that  the  tax  was  sufficiently 
'  demanded  of  him  under  Rev.  St  1843,  c.  161, 
t  1  (Pub.  St  1901,  c.  191,  I  1),  requiring  a  de- 
mand precedent  to  an  action  to  collect  tne  tax. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  963 ;   Dec.  Dig.  i  616.*] 

B.  Taxation   (§  362*)— Assessment— Omitted 

PBOPEBTY— CoNCEAUtENT. 

Under  Pub.  St  1901,  c.  67,  {  16,  providing 
that  if  one  shall  willfully  omit  to  return  an  in- 
ventory on  taxable  property  or  to  answer  any 
interrogatories  therein  contained,  or  to  make 
any  false  statement,  the  selectmen  or  assessor 
shall  ascertain,  as  nearly  as  practicable,  the 
amount  of  the  property  for  which  he  is  tax- 
able, and  shall  cut  down  by  way  of  doomage  four 
times  as  much  as  would  be  taxable  if  truly  re- 
turned and  inventoried,  the  right  to  make  such 
assessment  is  not  limited  to  the  original  assess- 
ment but  a  supplemental  assessment  may  be 
made  on  discovery  of  the  fraud  after  the  orig- 
inal aMessment  the  selectmen  in  such  case  not 
being  confined  to  the  provisions  of  chapter  59, 
g  9,  relating  to  supplemental  assessment  in  cases 
where  taxable  property  has  been  omitted 
through  inadvertence  or  mistake,  or  set  down 
to  a  person  not  liable  to  be  taxed  for  it 

[EM.   Note.— For  other   cases,   see  Taxation, 
Cent.  Dig.  i  601 ;  Dec.  Dig.  S  362.*] 

6.  Taxation  (|  845*)  —  Omitted  Propebtt  — 
Action  fob  Penalty — Abatement. 

The  provision  in  Pub.  St.  1901,  c.  67,  {  15, 
for  fouriolding  the..tax  on  discovery  of  a  fraudu- 


lent omission  of  proper^  from  the  inventbrv  re- 
turned, imposes  a  penalty  to  the  extent  of  the 
excess  ov  r  a  single  tax,  which  does  not  survive 
the  death  of  the  property  owner,  under  chapter 
191,  i  14,  providing  that  all  other  causes  of  ac- 
tion than  those  for  personal  injury  in  favor  of 
a  third  i>erson,  except  those  for  the  recovery  of 
penalties  and  forfeitures  shall  survive. 

[£id.  Note. — For  other  cases,  see  Taxadon, 
Dec.  Dig.  {  845.*] 

7.  Taxation  ((  44S*)— Assxssmknt— Ooixat* 
ebai.  Attack. 

Whe^  selectmen  had  jurisdiction  of  a  prop- 
erty owner  by  her  residence  in  town  on  April 
1st,  the  jurisdiction  was  not  lost  by  the  death  of 
the  party  before  an  assessment  was  made,  and 
an  erroneous  assessment  of  a  fourfold  tax  for 
willful  concealment  of  property  by  the  owner 
was  not  void  or  subject  to  collateral  attack  in 
an  action  to  collect  the  tax. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Dec.  Dig.  i  446.*] 

8.  TAZAXioif   (I  499*)— Assessment— COBBEO- 

TION. 

Where  selectmen  wrongfully  assessed  a 
fourfold  tax  after  death  of  the  owner  of  the 
property  for  willful  concealment  of  taxable 
property,  the  executor  of  the  estate  may  apply 
even  after  an  action  by  the  town  to  collect  the 
tax  for  an  abatement  of  the  wrongfully  assessed 
penalty. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  i  499.*] 

9.  Taxation    ({   438*)— Assessment— Ahknd- 

MXNT. 

Where  selectmen  assessed  a  fourfold  tax  for 
willful  concealment  of  property  by  the  owner, 
when,  because  of  the  death  of  the  owner  before 
the  assessment,  only  a  single  tax  should  have 
been  assessed,  and  the  record  in  the  selectmen's 
book  is  not  signed  or  dated,  and  the  executor  of 
the  owner  insists  on  a  complete  record,  the  town 
viill  not  be  permitted  to  amend  so  as  to  enforce 
the  tax  as  assessed  where  it  refuses  to  abate 
the  penalty  which  is  nnlawfuly  imposed. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  438.*] 

10.  Courts  (J  116*J— Record— Amendment. 
While  the  question  whether  an  amendment 

of  a  judicial  record  shall  be  allowed  is  usually 
one  d  fact  for  the  superior  court,  the  question 
whether  it  can  be  allowed  is  one  of  law. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S§  369-373 ;   Dec.  Dig.  {  116.*] 

11.  Taxation  (5  493*)  —  Review  or  Absess- 

MENl^DlSPOSITION  OF  CaUSB— REUEF. 

Where  selectmen  of  a  town  refuse  the  peti- 
tion of  an  executor  for  the  abatement  of  a  four- 
fold tax  wrongfully  assessed  against  the  prop- 
erty for  concealment  thereof  by  the  owner,  but 
the  record  of  the  assessment  was  not  signed  or 
dated,  the  Supreme  (Tourt  on  the  hearing  of  a 
demurrer  to  a  petition  for  a  review  of  errors  of 
law  in  the  action  of  the  selectmen,  the  superior 
court  not  being  in  session  at  the.  time  of  the 
hearing,  will  render  judgment  against  the  exec- 
utor for  the  amount  of  a  single  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  493.*] 

THmsfcrred  from  'SuperloT  CJourt,  Cheshire 
County:  Wallace,  Chief  Judge,  and  Mltchdl, 
Judge. 

Action  by  the  Town  of  Jaffrey  against 
Esra  M.  Smith,  execntor  of  Maria  Adams, 
and  petition  by  the  executor  to  review  errors 
of  law  In  the  action  of  the  selectmen  tn  as- 
sessing a  tax.  Question  of  law  on  the  facts 
found  l37  the  court  In  the  first  case  trans- 
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ferred  from  the  superior  court  Case  dis- 
charged. Demurrer  to  the  petition  In  the 
second  case  transferred  without  ruling.  Pe- 
tition dismissed. 

Assumpsit  in  the  first  case,  to  recorer  a 
tax  of  $18,935.71  assessed  against  Maria  Ad- 
ams in  Jaftrey  for  the  year  1907.  Facts 
found  by  the  court. 

Maria  Adams  died  April  27, 1907.  She  had 
resided  in  Jaffrey,  and  on  April  13th  gave  a 
sworn  inventory  of  her  taxable  property  to 
tile  selectmen.  She  gave  in  some  real  estate 
and  $10,000  In  personal  property.  Acting 
upon  this,  the  selectmen  assessed  her  tax  at 
$23S,  which  was  paid  June  12th.  May  16th 
the  defendant  was  appointed  her  executor. 
He  filed  an  inventory  of  her  estate  wliich 
was  accepted  by  the  probate  court  June  11th, 
and  which  showed  that  she  had  taxable  per- 
sonal property  to  the  amount  of  $255,888, 
more  than  she  gave  in  for  taxatiou.  August 
Slst  the  selectmen  sent  the  executor  notice 
"that,  having  found  more  property  of  Maria 
Adams  than  she  returned  under  oath,. we  shall 
proceed  to  tax  the  same  according  to  law. 
Sections  15  and  16,  chapter  57,  of  the  Public 
Statutes  of  New  Hampshire." 

When  the  selectmen  assessed  the  taxes  in 
April,  they  made  a  record  thereof  in  the  book 
of  polls  and  ratable  property  of  the  town  and 
signed  the  same  at  the  .end  of  the  assessment. 
August  Slst,  on  the  page  following  these  slg- 
natures^  they  wrote:  "The  following  proper- 
ty which  was  omitted  by  mistake  has  been 
added  to  the  tax  collector's  book  with  war- 
rant to  collect  the  same."  That  part  of  the 
schedule  which  refers  to  the  property  of 
Maria  R.  Adams  is  as  follows: 


cording  to  law.  Sept  11,  1907,  I  received  a 
notice  from  you  as  collector  that  the  taxes 
assessed  against  Maria  R.  Adams  in  Jaffrey 
for  the  year  1907  was  $18,975.71.  Any  as- 
sessment made  by  the  selectmen  of  Jaffrey 
against  Maria  R.  Adams  on  personal  proper- 
ty after  my  appointment  and  the  removal  of 
the  property  from  Jaffrey  was  illegal  and  I 
shall  not  pay  the  tax.  You  can  take  any  ac- 
tion In  regard  to  the  tax  that  you  think  best" 
This  action  was  begun  in  March,  1909.  The 
questions  whether  upon  the  foregoing  facta 
there  was  a  legal  assessment  of  the  tax  of 
$18,935.71  or  any  part  thereof,  and,  if  so, 
whether  this  action  can  be  maintained,  were 
transferred  without  ruling  from  the  October 
term,  1909,  of  the  superior  court,  by  Wal- 
lace, C.  J. 

Charles  H.  Hersey,  John  B.  Allen,  and 
Leonard  Wellington,  for  plaintiff.  Streeter, 
Hollls,  Demond  &  Woodworth,  Cain  &  Ben- 
ton, and  Bzra  M.  Smitli,  for  defendant 

PEIASLEB,  J.  [1]  1.  Tlie  first  objection 
raised  to  the  maintenance  of  this  suit  is  that 
the  record  Introduced  In  evidence  Is  insuffi- 
cient and  incompetent  to  prove  the  assess- 
ment of  a  tax,  because  the  record  was  not 
signed  by  the  selectmen.  Authority  for  this 
proposition  la  found  In  the  reasoning  in 
Perkins  v.  Langmald,  36  N.  H.  601,  where  It 
Is  held  that  the  "fair  record"  in  the  select- 
men's book  (Pnb.  St  1901,  c.  59,  I  5)  is  the 
assessment,  and  that  there  is  no  sufficient 
record  without  the  signatures  of  the  select- 
men. This  case  was  recognized  as  author- 
ity In  Paul  V.  Linscott,  66  N.  H.  347,  but 
with  evident  doubt  of  its  soundness,  if  tak- 


Resident. 
Adama,   Harla  R. 

Value 
Stock 
Public 

Funds. 

$25,300 

of 
In 

Money         on 
Hand,        at 
Interest   or 
on    Deposit. 

$230.58S 

Total    Valua- 
tion. 

$255,883 

Reduced  Val- 
ue. 

jm,944 

4  times 

Total  Apioiint 
of  Taxes. 

$18,S35.7L 

This  assessment  was  not  signed  or  dated. 
The  record  ^as  introduced  in  evidence  sub- 
ject to  exception.  The  executor  was  notified 
of  the  tax  in  September,  and  in  January, 
1908,  written  notice  and  demand  for  pay- 
ment was  again  sent  to  him  by  mail.  To 
this  he  replied  as  follows:  "Maria  R.  Adams 
died  April  27,  1907,  and  I  was  appointed  ex- 
ecutor of  her  will  May  16,  1907,  and  removed 
all  lier  personal  property  liable  to  taxation 
to  PeterlMrougb,  where  I  reside.  June  11, 
1907, 1  paid  you  as  collector  the  tax  of  Maria 
R.  Adams  committed  to  you  for  collection, 
as  assessed  by  the  selectmen  of  Jaffrey  for 
tlie  year  1907,  and  hold  your  receipt  for  the 
same.  Sept  2,  1907,  I  received  a  notice  from 
the  selectmen  of  Jaffrey  dated  Aug.  31,  1907, 
stating  that  liaving  found  more  property  of 
Maria  R.  Adams  than  she  returned  under 
oatb  they  should  proceed  to  tax  the  same  ac- 


en  literally.  It  is  now  said  that,  because 
these  cases  have  construed  the  statute  and 
the  statute  has  since  been  re-enacted,  the 
cases  have  been  adopted  by  the  Legislature, 
and  are  no  longer  subject  to  Judicial  revers- 
al, even  if  they  are  unsound.  This  is  true 
only  so  far  as  a  case  assumes  to  construe 
the  statute.  So  far  as  it  considers  and  de- 
cides general  legal  propositions,  it  stands  as 
others  do,  even  though  portions  of  the  same 
opinion  construe  a  statute.  So  here  the  dis- 
cussion and  decision  of  what  constitutes  the 
essence  of  the  assessment  seems  to  he  the 
consideration  of  a  broad  legal  proposition, 
rather  than  a  deflning  of  that  word  as  used 
in  this  particular  statute. 

[2]  The  view  that  the  record  Is  the  as- 
sessment in  the  sense  that  it  Is  the  essence 
of  the  Judicial  act  ot  fixing  the  amount  of 
the  tax  Is  not  the  law  in  this  state.    The 
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Statute  "requires  the  selectmen  to  assess  the 
polls  and  estates  their  just  and  equal  pro- 
portion, to  make  a  list  of  such  assessments, 
and  commit  It,  with  their  warrant,  to  the 
collector.  The  subsequent  proceedings,  such 
as  recording  the  invoice  and  assessment  in 
their  own  book,  and  causing  them  to  be  re- 
corded by  the  town  clerk,  are  (or  the  pur- 
pose of  preserving  the  memory  and  making 
a  publication  of  their  doings.  The  omis- 
sion of  any  or  all  of  them  cannot  vitiate  the 
assessment,  or  vacate  the  warrant  which  has 
already  gone  forth  for  the  collection  of  the 
taxes.  These  things  they  are  required  to  do, 
and  to  do  seasonably,  that  people  may  Inspect 
the  records  when  made,  and  not  that  there 
may  be  a  valid  assessment,  or  that  an  assess- 
ment already  made  and  committed  for  collec- 
tion may  remain  good."  Smith  v.  Bradley, 
20  N.  H.  m,  120.  "A  taxpayer's  UabUity 
to  contribute  his  share  of  the  common  bur- 
den jndlclally  ascertained  by  a  court  of  spe- 
cial and  limited  Jurisdiction  declared  in  a 
Judgmott  called  an  assessment,  and  enforc- 
ed by  an  ezecuton  called  a  warrant,  Is  not 
created  by  the  assessment"  Boody  v.  Wat- 
son, 64  N.  H.  162,  167,  9  Atl.  794.  The  mere 
making  up  the  record  is  a  ministerial  act; 
while  hearing  and  weighing  evidence,  ap- 
plying the  law,  and  reaching  a  conclusion 
are  of  a  Judicial  nature.  Barhyte  v.  Shep- 
herd, 35  N.  Y.  238,  approved  in  Boody  T. 
Watson,  supra. 

An  assessment  Is  a  Judgment,  but  the  rec- 
ord Is  no  more  the  vital  thing  than  is  the 
recorded  Judgment  of  any  other  court  It 
would  be  a  strange  anomaly  if  the  rule  were 
more  strict  as  to  the  records  of  these  lay 
tribunals  than  in  the  case  of  courts  compos- 
ed of  trained  lawyers,  officered  by  clerks 
whose  special  work  Is  keeping  correct  and 
formal  memorials  of  court  proceedings.  In 
the  case  of  courts,  mere  docket  entries  are 
sufficient  data  for  a  Judgment  If  suit  is 
brought  on  that  Judgment,  and  the  defend- 
ant pleads  nul  tiel  record,  the  extended  and 
formal  record  may  then  be  made  up  and 
signed,  and  the  defendant's  plea  goes  for 
nothing.  Wlllard  v.  Harvey,  24  N.  H.  344. 
This  Is  but  a  circumlocutory  way  of  holding 
that  a  formal  and  attested  record  is  not  es- 
sential to  the  validity  of  a  Judgment.  The 
record  should  be  made,  -and  when  made  af- 
fords conclusive  evidence  of  what  was  ad- 
Judged.  If  It  Is  not  made,  the  plaintiff  may 
fall  because  he  cannot  produce  any  proof  of 
what  was  done;  but  when  (as  In  this  case) 
the  proof  Is  forthcoming,  the  fact  of  the  ad- 
judication Is  legally  established.  State  v. 
Ck)x,  69  N.  H.  246,  41  Atl.  862.  The  amend- 
ment or  extension  of  the  record  ordered  and 
made  in  Wlllard  v.  Harvey  added  nothing 
of  substance  to  the  proof  of  the  Judgment 
theretofore  presented.  Upon  satisfactory 
evidence  the  court  found  that  a  Judgment 
had  been  rendered.  That  was  all  that  was 
essential  in  that  suit  and  all  that  could  af- 
fect the  result    The  extended  record  then 


made  was  valuable  merely  as  formal  proof 
for  the  future  of  what  had  already  been 
proved  In  the  case  by  a  less  esteemed  class 
of  evidence.  Other  authorities  tending  to 
support  the  conclusion  here  reached  are: 
Caouette  v.  Young,  67  N.  H.  159,  32  Aa 
157,  68  Am.  St  Rep.  643;  Hall  v.  Manches- 
ter, 40  N.  H.  410;  LitOe  v.  Downing,  37  N. 
H.  355,  364;  Ferguson  v.  Clifford,  37  N.  H 
86,  95;  3  Wig.  Ev.  i  2159.  It  Is  found  as  a 
fact  that  the  selectmen  made  the  assessment 
and  entered  In  their  record  book  the  un- 
signed memorial  of  their  transaction.  No 
reason  having  been  suggested  why  the  Ju- 
dicial acts  of  selectmen  should  be  evidenced 
by  a  more  perfect  record  than  those  of  a 
court,  the  proof  must  be  considered  snffl: 
clent  No .  logic  can  make  it  appear  that 
the  latter  are  sufficient  wherein  the  former 
would  be  fatally  defective.  If  the  records 
are  amendable  on  proof,  there  seems  to  be 
no  sufficient  reason  why  they  are  not  prov- 
able without  amendment  State  v.  Cox, 
supra.  If,  however,  the  defendant  insists 
upon  a  formal  record,  the  superior  court  can 
order  that  the  record  be  amended  by  adding 
the  signatures  of  the  selectmen,  and  this 
order  wUl  be  recorded  in  the  books  of  the 
selectmen  and  town  clerk.  This  course  Is 
not  the  creation  of  a  new  cause  of  actios 
after  suit  was  begun.  It  Is  a  mere  matter 
of  evidence.  The  opposite  conclusion  can  be 
reached  only  by  putting  the  memorial  In  the 
place  of  the  chronicled  event.  • 

[3]  2.  Another  defense  made  is  that  there 
was  no  demand  upon  the  executor  before  the 
suit  was  brought  AU  taxes  being  assessed 
as  of  April  1st  (Pub.  St  1901.  c.  67,  1 1),  this 
assessment  relates  back  to  that  date,  and 
was  properly  made  in  the  name  of  the  tax- 
payer who  died  after  April  let  and  before 
the  assessment  was  made.  It  was  therefore 
a  claim  against  her  estate  and  subject  to 
the  provisions  of  law  governing  such  causes 
of  action. 

[4]  There  was  here  a  sufficient  present- 
ment, but  no  such  demand  as  the  statute  pre- 
scribes. Judge  of  Probate  v.  Runnells,  66  N. 
H.  271,  21  Atl.  1020;  Strafford  Savings  Bank 
v.  Church,  69  N.  H.  582,  44  Atl.  105.  The 
plaintiff's  answer  to  this  situation  is  that  the 
acts  of  the  executor  made  a  demand  unnec- 
essary. To  the  written  presentation  of  the 
claim  with  a  request  for  payment  he  replied 
with  a  denial  of  all  liability  and  a  flat  re- 
fusal to  pay  at  that  or  any  other  time.  His 
Statement  that  "I  shall  not  pay  the  tax,"  Is 
as  broad  and  definite  and  final  as  it  well 
could  be.  Having  done  this,  he  cannot  in  rea- 
son be  heard  to  say  that  the  plaintiff  should 
thereafter  have  made  the  bootless  Jonmey  to 
Peterborough  to  go  through  the  idle  cere- 
mony of  being  present  to  receive  a  pay- 
ment he  had  positively  refused  to  make.  It 
would  require  very  explicit  language  to  prove 
that  the  Legislature  intended  such  a  result 
No  8U<A  language  had  been  used.  The  re- 
I  quirement  is  simply  that  a  d^nand  most  be 
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made.    Rev.  St.  1843,  c.  161,  f  1;   Pub.  St. 
IflOl,  c.  191,  §  1.     By  Judicial  construction, 
this  has  been  held  to  mean  a  personal  de- 
mand, because  the  reason  for  It  was  to  give 
the  executor   an   opportunity  to   discharge 
the  estate  by  Immediate  payment    The  rea- 
son Is  not  a  weighty  one,  but  it  seems  to  be 
the  only  one  supposable  for  the  Insertion  and 
retention  of  this  proylfilon  in  the  statute. 
The  companion  provision  for  exhibition  of 
the  claim  is  a  statute  of  limitations,  calcul- 
ated to  promote  the  speedy  settlement  of  es- 
tates.   For  this  reason,  it  has  been  said  that 
It  could  not  be  waived  in  such  a  way  as  to 
extend  the  time  during  which  estates  might 
be  kept  "open.     Freeton  v.  Cutter,  64  N.   H. 
461,  13  Atl.  874,  and  cases  cited.    But  this 
does  not  mean  that  the  executor  may  not 
80  conduct  himself  during  the  time  allowed 
for  the  exhibition  of  the  claim  that  he  will 
thereafter  be  estopped  to  deny  the  suflSciency 
of  the  exhibition.     "The  plaintiff  was  evi- 
dently led  to  understand  from  the  defend- 
ant's promise  to  pay  that  a  more  formal  pre- 
sentment was  not  desired.    If  a  more  formal 
presentment  would  otherwise  have  been  nec- 
essary, the  defendant  is  estopped  to  deny 
it"     Ayer  v.  Chadwick,  66  N.  H.  385,  386, 
23  Atl.  428.    And  objections  to  the  form  in 
which  the  claim  is  presented  are  waived  un- 
less taken  at  the  time.    Ross  v.  Knox,  71  N. 
H.  249,  51  Afl.  910.    If  this  is  the  rule  as  to 
the  somewhat  strictly  enforced  provision  for 
an  exhibition,  which  Informs  the  executor  of 
the  condition  of  the  estate  and  helps  to  pro- 
mote its  speedy  settlement  much  more  must 
it  be  as  to  .the  requirement  of  a  demand, 
which  may  be  made  as  long  as  suit  can  be 
brought   (Cummlngs  v.   Famham,  76  N.  H. 
135,  71   Atl.  632),   and  whose  sole  office  is 
to  enable  the  executor  to  conveniently  pay 
the  claim  before  being  subjected  to  costs  of 
suit     In  determining  the  legislative  intent 
In  the  use  of  this  word,  recourse  has  here- 
tofore been  had  to  its  definition  when  used 
in  other  connections.     Judge  of  Probate  v. 
Rnnnells,  66  N.  H.  271,  21  AU.  1020.    Inves- 
tigating the  question  In  this  way.  It  is  con- 
clusively shown  that  a  demand  which  is  In- 
sufficient in  itself  may  be  made  ample  by  the 
conduct  of  the  person  upon  whom  it  is  made. 
Pattee  v.  Oilmore,  18  N.  H.  460,  46  Am.  Dec. 
386:   Gloagh  v.  Ray,  20  N.  H.  658;    Abbott 
Y.  Strafford,  61  N.  H.  148.    As  was  pointed 
oat  In  Pattee  v.  Oilmore,  the  defendant  was 
not  bound  to  seek  out  the  plaintiff  when  he 
received  the  letter;  and,  if  he  bad  taken  no 
notice  of  it  no  liability  would  have  been  im- 
posed on  him.    But  he  treated  it  as  a  de- 
mand and  denied  all  liability.    "Ttut  denial 
dispensed  with  the  necessity  of  another  de- 
mand, for  after  this  it  would  have  been  use- 
less to  make  a  demand  at  any  placel"    18  N. 
H.    463  (45  Am.  Dec.  386).     This  seems  to 
be   the  only  reasonable  deduction  from  the 
condnct  of  the  parties.    No  reason  appears 
why  it  does  not  apply  to  the  conduct  of  exec- 
utors.   If  It  is  their  duty,  having  sufficient 


funds,  to  admit  all  debts  that  are  indisput- 
able "and  pay  them  without  useless  expense 
or  delay,  instead  of  forcing  creditors  through 
the  idle  ceremony  of  suit  and  Judgment" 
(Judge  of  Probate  v.  Ellis,  63  N.  H.  366), 
it  certainly  Is  not  an  abuse  of  their  power  to 
inform  a  distant  claimant  that  the  claim  he 
presents  will  not  be  paid,  thereby  saving  him 
the  "Idle  ceremony"  of  a  presentment  in  per- 
son to  make  a  fruitless  demand.  It  was 
in  accordance  with  this  reasonable  view  of 
legal  and  business  relations  that  this  defend- 
ant acted.  Believing  that  the  estate  was  not 
liable  for  the  tax,  he  so  notified  the  plaintiff, 
stating  In  direct  terms  that  he  should  not 
pay.  It  is  not  for  him  to  now  say  that  be 
did  not  expect  to  be  taken  at  his  word.  He 
is  estopped  to  deny  that  the  tax  was  suffi- 
ciently demanded  of  him. 

[1]  3.  The  tax  was  assessed  without  notice. 
If,  as  the  defendant  claims,  the  assessment 
were  under  section  9  (chapter  59,  Pub.  St 
1901),  this  might  be  fatal  to  the  proceeding. 
But  the  tax  was  not  so  assessed.  That  stat- 
ute was  enacted  to  make  provision  for  sup- 
plemental assessments  in  cases  where  the  aa- 
lectmen  through  inadvertence  or  mistake  had 
omitted  taxable  property  from  their  invoice, 
or  set  it  down  to  a  person  not  liable  to  be  tax- 
ed for  it  (Boody  v.  Watson,  64  N.  H.  162,  195, 
196,  9  Atl.  794),  and  has  nothing  to  do  with 
cases  of  willful  concealment  of  property  by 
the  taxpayer.  This  is  provided  for  in  an- 
other statute.  "If  any  person  or  corporation 
shall  willfully  omit  to  make  and  return  such 
inventory  or  to  answer  any  interrogatory 
therein  contained  or  shall  make  any  false 
statement  therein,  or  if  the  selectmen  or  as- 
sessors shall  be  of  opinion  that  the  Inventory 
returned  does  not  contain  a  full  and  correct 
statement  of  the  property  for  which  the  per- 
son or  corporation  is  taxable,  or  that  the 
person  making  the  same  has  willfully  omitted 
to  give  the  required  information,  or  has  made 
false  answers  or  statements  therein,  the  se- 
lectmen or  assessors  shall  ascertain.  In  such 
way  as  they  may  be  able,  and  as  nearly  as 
practicable,  the  amount  and  value  of  the  prop- 
erty for  which  the  person  or  corporation  is 
taxable,  and  shall  set  down  to  such  person 
or  corporation,  by  way  of  doomage,  four 
times  as  much  as  such  property  would  be  tax- 
able if  truly  returned  and  inventoried."  Pub. 
St.  1901,  c.  67,  S  15.  miese  provisions  are 
merely  a  revision  and  consolidation  of  old 
statutes  pertaining  to  the  same  subject;  but 
the  defendant  says  they  apply  only  to  making 
an  original  assessment,  when  the  taxpayer 
fails  to  return  an  inventory,  or  returns  one 
which  in  the  opinion  of  the  selectmen  does 
not  contain  a  full  and  correct  statement  of 
his  taxable  property;  and  that  they  in  no 
way  contemplate  the  making  of  a  supplemen- 
tal assessment,  where  the  taxpayer  has  will- 
fully concealed  a  portion  of  his  taxable  prop- 
erty, and  the  fraud  is  not  discovered  until 
after  completion  of  the  original  assessment. 
An  examination  of  the  early  statutes  on  the 
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subject  discloses  that  tbe  consolidated  statute 
confers  authority  to  make  supplemental  as 
well  Of)  original  assessments.  Tbe  doomage 
law  (for  failing  to  return  an  Inventory)  and 
the  fourfoldLng  law  (for  returning  a  false 
Inventory)  were  kept  separate  and  distinct 
until  1878.  The  added  assessment  under  the 
latter  provision  was  to  be  made  "upon  the 
discovery  of  tbe  fraud."  Laws,  Ed.  1702,  p. 
184;  Rev.  St  c.  41,  S  6.  In  the  next  revision 
the  provision  that  the  assessment  should  be 
made  "upon  tbe  discovery  of  the  fraud"  was 
omitted  (Gen.  St.  1867,  c.  51,  {  6),  but  no 
change  in  the  meaning  of  the  statute  was 
intended.  Comm'rs'  Rep.  Gen.  St  1889,  c. 
66,  S  16.  In  1878  the  Legislature  consolidat- 
ed the  doomage  and  fourfolding  provisions  in 
substantially  their  present  form.  Laws  1878, 
c.  69,  {  4.  The  contention  is  that  by  this  con- 
solidation the  effective  punishment  for  a 
well-devised  fraud  was  taken  away.  Unless 
It  was  discovered  before  the  regular  annual 
assessment  was  completed,  the  perpetrator 
had  escaped.  He  could  then  only  be  assessed 
the  single  tax  under  section  9,  c.  59,  Pub.  St 
1901.  This  contention  cannot  be  sustained. 
There  Is  no  evidence  of  a  legislative  purpose 
in  1878  to  make  the  evasion  of  taxation  easier 
than  it  had  been.  An  analysis  of  the  present 
statute  (Pub.  St  1901,  c  57,  H  14,  15)  leads 
to  tbe  conclusion  that  there  has  been  no  re- 
peal of  the  power  to  assess  upon  discovery 
of  the  fraud.  These  sections  were  not  drawn 
with  any  regard  to  logical  order  or  sequence, 
but,  when  so  arranged,  the  following  Is  de- 
duclble  from  them:  (1)  If  a  taxpayer  shall 
willfully  omit  to  make  and  return  the  re- 
quired inventory,  the  selectmen  or  assessors 
sball  ascertain  in  such  way  as  they  may  be 
able,  and  as  nearly  as  practicable,  tbe  amount 
and  value  of  the  property  for  which  he  is 
taxable,  and  shall  set  down  to  him  by  way  of 
doomage  four  times  as  much  as  such  proper- 
ty would  be  taxable  if  truly  returned  and 
inventoried  (section  15).  (2)  If  an  inventory 
Is  returned,  the  selectmen  or  assessors  sball 
assess  a  tax  In  accordance  with  their  ap- 
praisal of  the  property  therein  mentioned,  if 
they  are  of  the  opinion  that  it  contains  a  full 
and  true  statement  of  the  property  for  which 
he  is  taxable  (section  14).  (3)  If  an  Inventory 
is  returned,  but  the  selectmen  or  assessors 
are  of  the  opinion  that  It  does  not  contain 
a  full  and  correct  statement  of  the  property 
for  which  he  is  taxable,  or  that  in  making  the 
same  he  has  willfully  omitted  to  give  the  re- 
quired information,  or  that  be  has  made  false 
answers  or  statements  therein,  the  selectmen 
or  assessors  shall  proceed  as  where  no  in- 
ventory is  returned  (section  15).  (4)  If  an 
Inventory  has  been  returned,  and  the  select- 
men or  assessors  upon  receiving  it  were  of 
the  opinion  that  it  contained  a  full  and  cor- 
rect statement  of  the  property  for  which  the 
person  was  taxable,  and  assessed  a  tax  upon 
the  property  returned,  as  provided  in  section 
14,  t)ut  the  person  has  willfully  made  a  false 
return  therein,  tbe  selectmen  or  assessors 


shall,  upon-  discovery  of  tbe  fraud,  ascertain 
in  such  way  as  tbey  may  be  able  and  as  near- 
ly as  practicable  the  amount  and  value  of 
the  property  concealed  for  which  such  per- 
son Is  taxable  and  shall  set  down  the  four- 
fold tax  (section  16). 

[t]  4.  The  provision  for  fourfolding  the 
tax  upon  discovery  of  the  fraudulent  omis- 
sion of,  property  .from  the  inventory  return- 
ed imposes  a  penalty.  It  is  so  designated 
in  tbe  margin  of  the  early  editions  of  the 
statutes  (Laws,  Ed.  1792,  p.  184;  Laws,  Ed. 
1805,  p.  215;  Ber.  St  c.  41;  Comp.  St  1854, 
c.  43,  §  &;  Gen.  St  1867,  c  61,  S  ^i  and  In 
the  decided  cases.  Perry's  Petition.  16  N. 
H.  44;  Perley  v.  Parker,  20  N.  H.  263.  Tlie 
suggestion  that  it  could  be  called  a  mere 
method  of  determining  the  taxpayer'a  share 
consented  to  by  him  as  in  the  case  of  a  fail- 
ure to  return  any  inventory  (Edes  v.  Board- 
man,  58  N.  H.  680, '  694,  695)  cannot  be 
adopted.  In  this  case  the  taxpayer  at- 
tempts to  avoid  the  payment  of  a  part  of 
his  share  by  means  of  a  false  Inventory. 
The  penalty  Imposed  upon  the  discovery  of 
his  fraud  is  no  more  with  his  consent  than 
is  tbe  penalty  imposed  upon  any  other  vio- 
lator of  the  law.  Being  a  penalty,  it  did 
not  survive  the  death  of  the  person  taxed. 
Pub.  St.  1901,  c.  191,  i  14.  After  her  death, 
it  was  tbe  duty  of  the  selectmen  to  assess 
the  single  tax  only.  There  being  no  evi- 
dence of  a  legislative  Intent  that  the  remedy 
provided  should  abate  by  death  of  the  party, 
except  so  far  as  It  was  penal  In  Its  charac- 
ter, the  selectmen  acted  legally  in  proceed- 
ing under  the  statute  relatli^.to  delinquoit 
taxpayers. 

[7]  But  the  question  of  tbe  validity  of 
the  action  imposing  the  penalty  cannot  be 
litigated  here.  The  selectmen  had  Jurisdic- 
tion of  the  party  by  her  residence  in  town 
on  April  Ist  The  proceeding  is  the  assess- 
ment of  1907.  Jurisdiction  having  been  ob- 
tained, it  was  not  lost  by  tbe  death  of  a 
party  pendente  lite,  so  as  to  make  the  Judg- 
ment thereafter  rendered  void.  The  errone- 
ous decision  that  the  penalty  might  still  be 
enforced  was  merely  the  passing  upon  a 
question  of  law  presented  in  the  regular 
course  of  matters  within  the  selectmen's 
Jurisdiction.  Their  Judgment  based  on  that 
decision,  Is  not  open  to  collateral  attack. 
Clifford  V.  Plumer,  45  N.  B.  260 ;  Fowler  v. 
Brooks,  64  N.  H.  423,  18  Atl.  417,  10  Am. 
St  Rep.  425 ;  Wilson  v.  Otis,  71  N.  H.  483, 
53  Atl.  439,  93  Am.  St  Bep.  664;  Freem. 
Judg.  {  140.  One  defect  in  the  reasonln;; 
leading  to  the  conclusion  that  the  assess- 
ment is  void  rather  than  voidable  is  the  as- 
sumption that  the  action  taken  in  August 
was  a  proceeding  de  novo.  It  was  a  part  of 
the  assessment  of  tbe  tax  for  that  year. 
It  was  no  more  a  new  proceeding,  requiring 
notice,  than  was  the  ordinary  assessment 
which  was  made  some  weeks  earlier  than 
this  and  some  weeks  after  April  Ist  Botlk. 
relate  to  and  take  effect  aa  of  that  data. 
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JnrlBdlctlon  then  obtained  supports  botb 
parts  of  the  jadgment  alike.  When  the  first 
tax  was  assessed  against  Maria  Adams,  the 
proceeding  might  or  might  not  be  at  an 
end.  Unless  she  had  committed  a  fraud, 
that  was  the  end  of  the  case.  If  she  had 
done  so,  there  were  to  be  further  proceed- 
ings and  an  added  assessment  The  fraud 
having  been  discovered,  It  was  the  duty  of 
the  selectmen  to  act  under  the  statate. 
Their  error  In  deciding  that  the  fonrfolding 
provision  survived  "Maria  Adams'  death  was 
an  error  of  law,  committed  in  the  course  of 
the  performance  of  their  duty  In  a  case 
where  they  had  jurisdiction.  Such  an  er- 
ror can  be  reached  only  by  a  direct  pro- 
ceeding. Canaan  v.  District,  74  N.  H.  8,  64 
Atl.  725;  Rowe  v.  Hampton,  75  N.  H.  479, 
7«  Atl.  250 ;  White  v.  Morse,  189  Mass.  162, 
29  N.  E.  639;  Sennot's  Case,  146  Mass.  489, 
16  N.  E.  448,  4  Anl.  Bt  Rep.  344. 

[•]  Nor  is  it  true  that  the  defendant  Is 
without  other  remedy.  He  may  even  now 
apply  to  the  selectmen  of  JafFrey  for  an 
abatement  of  the  wrongfnily  assessed  pen- 
alty. Pub.  St.  1901,  c.  69,  i  10.  It  has  been 
sngsested  In  argument  that  Maria  Adams 
may  not  have  owned  the  property  on  ac- 
count of  which  this  tax  was  assessed  on 
April  iBt  The  fact  that  she  owned  It  April 
27th  Is  evMence  that  she  did  on  April  1st 
If,  however,  the  executor  can  show  that  this 
Is  not  the  tmtta  of  the  ease,  be  will  have 
opportunity  to  do  So  upon  his  petition  to 
the  selectmen  for  abatement,  and  thereby 
obtain  further  relief. 

Case  discharged.    All  concurred. 

On  Motion  for  Rehearing. 

After  the  foregoing  opinion  was  filed  in 
JafTrey  v.  Smith  on  June  7,  1910,  the  defend- 
ant moved  for  a  rehearing.  He  also  applied 
to  the  selectmen  of  Jaffrey  for  an  abatement 
of  the  penalty.  The  abatement  was  refused, 
the  reason  assigned  being  laches  in  applying 
to  the  selectmen,  and  that  Maria  Adams  bad 
cheated  the  town  out  of  its  Just  taxes  In  past 
years.  Thereupon  the  executor  filed  a  pe- 
tition In  the  superior  court  for  a  review  of 
alleged  M-rors  of  law  In  the  action  of  the 
selectmen,  which  Is  the  second  acQon.  A 
demurrer  to  the  petition  was  transferred 
wltliont  ruling  from  the  October  term,  1910, 
of  the  superior  court  by  Mitchell,  J.,  and  was 
heard  In  connection  with  the  motion  for  a  re- 
hearing. 

Streeter,  Demond  &  Woodworth,  Allen  Hol- 
IIs,  and  Cain  &  Benton,  for  executor.  Charles 
H.  Hersey  and  John  B.  Allen,  for  the  town 
and  selectmen. 

PBASLEE,  J.  [1]  It  will  not  be  necessary 
to  now  consider  whether  the  executor  has 
lost  all  right  to  have  the  erroneous  assess- 
ment corrected  by  any  form  of  abatement 


proceedings.  He  now  Insists,  as  the  former 
opinion  suggested  he  might,  upon  a  more 
complete  record  of  the  original  assessment. 
This  necessitates  the  procurement  of  an 
amendment  to  the  record  by  the  town.  While 
under  ordinary  circumstances  such  amend- 
ment would  be  ordered  as  a  matter  of  course, 
yet  that  Is  not  always  the  case.  "Generally 
amendments  are  not  allowed  to  affect  the 
vested  rights  of  third  parties,  or  where  Injus- 
tice will  be  done  to  any  one.  Chamberlain 
V.  Crane,  4  N.  H.  115;  Goodwin  v.  Smith,  4 
N.  H.  29;  Bowman  v.  Stark,  6  N.  H.  459; 
Smith  V.  Moore,  17  N.  H.  380;  Wendell  v. 
Mngrldge,  19  N.  H.  109;  Baker  v.  Davis,  2i 
N.  H.  27.  No  reason  has  been  assigned,  and 
none  Is  perceived,  for  exempting  towns  from 
the  operation  of  the  general  rule."  Sawyer 
V.  Railroad,  62  N.  H.  135,  156,  13  Am.  St 
Rep.  541.  The  effect  of  this  amendment.  If 
allowed  without  limitation,  would  be  to  aid 
the  town  in  its  present  effort  to  collect  a 
penalty  which  it  has  been  determined  was 
unlawfully  assessed,  and  which  the  select- 
men refuse  to  abate.  That  the  abatement 
would  be  ordered  if  the  question  came  before 
this  cpurt  Is  not  open  to  doubt  Upon  these 
facts  but  one  conclusion  can  be  arrived  at. 
An  amendment  In  aid  of  such  a  proceeding 
must  be  refused. 

On  the  other  hand,  an  entire  refusal  to 
correct  the  assessment  record  would  enable 
the  executor  to  escape  the  payment  of  the 
original  tax.  Justice,  then,  plainly  requires 
such  an  order  as  will  compel  the  payment  of 
the  tax  and  relieve  from  the  payment  of  the 
penalty.  Whether  that  order  be  in  the  posi- 
tive form — making  the  amendment  upon  the 
town's  filing  a  release  of  Its  claim  for  the 
penalty — or  in  the  negative  form  of  refus- 
ing the  amendment  upon  the  payment  by 
the  executor  of  the  single  tax,  with  Interest 
at  the  statutory  rate  and  costs,  seems  imma- 
terlaL 

[10]  While  the  question  whether  an  amend- 
ment shall  be  allowed  is  usually  one  of  fact 
for  the  superior  court  yet  the  question 
whether  It  can  be  allowed  is  one  of  law. 
Sawyer  v.  Railroad,  62  N.  H.  liia,  159,  13 
Am..  St  Rep.  641.  There  is  no  room  for  a 
difference  of  opinion  here,  and  consequently 
nothing  for  the  superior  court  to  pass  upon. 

[11]  The  executor  is  ready  to  pay  the  sin- 
gle tax,  and  wishes  to  do  so  at  once  to  es- 
cape further  liability  for  a  high  rate  of  in- 
terest The  superior  court  for  Cheshire  coun- 
ty is  not  now  in  session,  and,  In  view  of  the 
course  pursued  by  the  town's  prudential  of- 
ficers when  acUng  on  this  matter  in  their  ju- 
dicial capacity,  justice  appears  to  require 
that  an  order  for  judgmoit  be  now  entered. 
Because  of  this  situation,  judgment  is  now 
ordered  for  the  town,  as  of  June  6,  1911, 
for  $8,400.26. 

In  Smith  v.  Jaffrey  the  order  la,  petition 
dismlsHed.    AU  concurred. 
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SNOWDBN  T.  CROWN  CORK  &  SBAI.  00. 
OF  BALTIMORE  CITY  et  at 

(Court  of  Appeals  of  Maryland.    Feb.  2,  1911.) 

1.  Chabities   (8  20*)— Capacitt  to  Takb— 

AUZILIART  THtrSTEB. 

Where  a  branch  of  a  foreign  missionary 
society  is  capable  of  receiving  a  gift  of  corpo- 
rate stock  from  a  living  donor,  the  gift  will 
not  be  held  Invalid  because  of  the  trust  or  con- 
dition imposed  for  the  application  of  the  divi- 
dends to  an  unincorporated  auxiliary  organiza- 
tion connected  with  the  branch. 

[EH.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  SS  18-33 ;   Dec  Dig.  i  20.*] 

2.  Chamtiks  (§  20*)— Capacitt  or  DoifKX— 
EiFFEOT  or  Absolutb  Tkansteb. 

Where  the  owner  of  corporate  stock  In- 
dorsed on  his  certificate  an  assignment  to  the 
treasnrer  of  a  branch  of  a  foreign  missionary 
society,  or  any  future  treasurer  of  the  branch, 
and  surrendered  the  certificate  to  the  company, 
with  instructions  to  transfer  the  stock  on  its 
books,  which  was  done,  and  a  new  certificate 
issued  in  the  name  of  ue  treasurer,  and  deliv- 
ered to  her  by  the  former  owner  of  the  stock, 
after  be  had  written  on  It  a  certificate  that 
he  had  transferred  the  stock  to  the  treasurer, 
only  reserving  the  payment  of  the  dividends  to 
a  certain  person  for  life,  after  her  decease  the 
stock  to  be  held  by  the  treasurer  in  trust,  and 
dividends  devoted  to  an  auxiliary  branch  of 
the  society,  there  was  an  absolute  and  irrevo- 
cable transfer  of  the  stock  by  the  donor,  in- 
dependently of  the  question  as  to  the  capacity 
of  the  donee  to  become  a  recipient  of  the  gift. 
[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  {;  18-^;    Dec.  Dig.  i  20.*] 

8.  Chabities  (S  20*)—Donke»— Capacitt  to 

Rbceite. 

An  incorporated  branch  of  a  foreign  mis- 
sionary society  is  competent  to  retain  corporate 
stock  given  to  it  during^  the  lifetime  of  the 
donor,  as  against  the  claim  of  personal  repre- 
sentatives of  the  donor,  especially  in  view  of 
Act  1888,  c.  249  (Code  Pub.  Gen.  Laws  1904, 
art.  93,  (  322),  authorizing  devises  or  bequests 
for  charitable  uses  which  provide  for  the  forma- 
tion of  a  corporation  to  take  the  same. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  8§  18-33;   Dec  Dig.  |  20.*] 

4.  Chabities  (|  20*)— Capacitt  to  Receivb— 

Absoluts  Giit. 

That  a  corporation,  whose  stock  was  donat- 
ed to  an  unincorporated  branch  of  a  foreign 
missionary  society,  has  suggested  doubts  as  to 
the  capacity  of  the  donee  docs  not  render  the 
gift  dependent  for  its  original  validity  on  the 
aid  of  the  law.  so  as  to  impair  its  character  as 
an  absolute  gift. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  §S  18-33;   Dec  Dig.  S  20.»] 

Peaice,  Schmucker,  and  Burke,  JJ.,  dissent- 
ing. 

Appeal  from  CHrcait  Conrt  of  Baltimore 
City ;  Hon.  Alfred  S.  Niles,  Judge. 

Proceeding  In  equity  by  the  Baltimore 
Branch  of  the  Woman's  Foreign  Missionary 
Society  of  the  Methodist  Episcopal  Church 
and  the  Crown  (3ork  ft  Seal  Company  of 
Baltimore  City  against  Wilton  Snowden,  ad- 
ministrator d.  b.  h.  of  the  estate  of  Frau- 
ds A.  Crook,  deceased.  BYom  an  order  sus- 
taining a  demurrer  to  the  bill,  the  admin- 
istrator appeals.    Affirmed. 


Argued  before  BOYD,  0.  X,  and  BRIS- 
COE, PEAROE,  SCHMUCKER,  BURKE. 
THOMAS,  PATTISON,  and  URNER,  JJ. 

Wilton  Snowden,  Jr.,  and  Richard  S.  Cul- 
breth,  for  appeUant  John  FhiUp  Hill  and 
Clharlea  E.  HUl,  for  appellees. 

URNER,  J.  It  iB  well  settled  In  this  state 
that  a  gift  by  vHll  to  an  unincorporated  as- 
sociation is  invalid.  In  the  case  now  before 
us,  It  Is  to  be  determined  whether  a  gift 
to  such  an  association  consummated  inter 
vlros  must  be  held  nugatory. 

On  April  24,  1893,  Francis  A.  Crook  In- 
dorsed and  executed  npon  his  certiflcate  for 
70  shares  of  the  capital  stock  of  the  Crown 
Cork  &  Seal  Company  of  Baltimore  dty  an 
assignment,  under  seal  and  duly  witnessed, 
as  follows :  "For  value  received,  I  hereby  as- 
sign the  within  stock  and  certiflcate  to  Mrs. 
Eliza  R.  Uhler,  treasurer  of  the  Baltimore 
branch  of  the  Woman's  Foreign  Missionary 
Society,  or  any  future  treasurer  of  the  said 
Baltimore  branch  of  said  missionary  society." 
The  certiflcate  was  then  surrendered  by  Mr. 
CrooK  to  the  company,  with  instructtons  to 
transfer  the  stock  on  Its  books  In  accord- 
ance with  the  assignment  This  was  Imme- 
diately done  and  a  new  certiflcate  was  issued, 
reciting  "that  Mrs.  Eliza  R.  Uhler,  treasurer 
of  the  Baltimore  branch  of  the  Woman's 
Foreign  Missionary  Society  or  any  other  fu- 
ture treasurer  of  said  Baltimore  branch  of 
that  society  Is  entitled  to  seventy  shares  of 
the  capital  stock  of  the  Crown  Cork  ft  Seal 
Company  of  Baltimore  city,  transferable  on 
the  books  of  the  company  on  return  of  this 
certiflcate  duly  Indorsed."  The  new  certif- 
icate was  received  from  the  company  by  Mr. 
Crook,  and  he  subsequently  delivered  it  to 
Mrs.  Uhler,  after  having  written  and  signed 
npon  It  at  his  office  the  following:  "I  here- 
by certify,  that  on  this  24th  day  of  April, 
1893,  I  have  transferred,  made  over  and 
given  for  value  received,  to  Mrs.  Eliza  R. 
Uhler,  treasurer  of  the  Baltimore  branch  of 
the  Woman's  Foreign  Missionary  Society, 
all  my  right,  claim  and  interest  In  and  there- 
to of  the  within  certiflcate  of  70  shares  of 
stock,  only  reserving  the  payments  of  the 
dividends,  to  be  paid  by  Mrs.  Uhler,  or  by 
any  succeeding  treasurer  of  said  Baltimore 
branch,  to  Mrs.  Augusta  Isabella  Mowlnckel 
(now  in  her  76th  year,  and  at  present  resid- 
ing at  2006  McCuIlob  street,  Baltimore)  dur> 
ing  the  term  of  her  natural  life,  after  her 
decease  the  stock  to  be  kept  and  held  by  said 
treasurer  In  trust  and  dividends  all  devoted 
to  the  Madison  Avaine  auxiliary  branch  of 
said  society." 

During  the  succeeding  15  years  and  ontU 
the  death  of  Mrs.  Mowlnckel  in  December, 
1908,  the  dividends  on  the  stock  were  regu- 
larly collected  and  paid  by  Mrs.  Uhler,  and 
her  snccessors,  as  treasurer,  to  the  life  bene- 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dlf.  *  Am.  Dig.  Key  No.  Sarlet  *  Rep'r  indwcca 
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fldary.  The  company  has  declined,  however, 
to  pay  the  dividends  whlcb  bave  been  de- 
clared since  the  expiration  of  the  life  estate, 
because  of  doubts  It  entertains  as  to  wheth- 
er the  transfer  of  the  title  to  the  stock,  "nn- 
der  the  circumstances  and  In  the  manner" 
stated,  was  effective,  "except  upon  trust  for 
Mrs.  Mowinckel  for  life,"  and  whether  the 
Indorsement  on  the  new  certificate  might  not 
be  construed  to  be  "an  attempt  to  create  a 
trust  for  an  unincorporated  voluntary  asso- 
ciation," or  "an  infringement  of  the  rule 
against  perpetuities,"  "In  which  event  the 
stock  •  •  *  might  be  declared  to  belong 
to  the  personal  representatives"  of  Mr. 
Orook.  It  was  insisted,  therefore,  by  the 
company  that  these  questions  should  be  Judi- 
cially determined,  or  a  release  obtained  from 
the  representatives  of  Mr.  Crook,  who  died 
in  1894,  before  it  shonld  be  required  to  as- 
sume the  responsibility  of  paying  dividends 
on  the  stock  or  permitting  its  further  trans- 
fer. 

In  order  to  meet  this  reqairemmt  of  the 
company,  the  present  proceeding  in  equity 
was  instituted.     An  administrator  de  bonis 
son  was  duly  appointed  and  made  a  code- 
fendant  with  the  company,  to  the  end  that 
the  estate  of  Mr.  Crook  might  be  properly 
represented.    The  bill  was  filed  by  the  Wo- 
man's   Foreign   Missionary    Society   of   the 
Methodist  Episcopal  Church,  a  corporation, 
and  Margaret  D.  Rawllngs,  the  present  treas- 
urer of  the  Baltimore  branch  of  the  society. 
In  addition  to  the  facts  we  have  mention- 
ed, it  appears  from  the  bill   that  the  first- 
named   plaintiff   was   Incorporated   in   1884, 
under  the  laws  of  the  state  of  New  York.    It 
was  formed  by  the  amalgamation  of  various 
local  societies,  including  the  one  now  known 
as  the  Baltimore  Branch.    The  constitution 
of  the  corporate  body  provided  for  the  main- 
tenance of  a  general  ofiBce  In  the  city  of  New 
York  to  serve,  in  part,  as  a  central  agency 
for  the  branches  with  respect  to  work  com- 
mon to  them  all.     The  management  of  the 
corporation  was  vested  in  an  executive  com- 
mittee In  whose  membership  the  branches 
were   represented.     There  are  11  of   these 
branches,  each  of  which  has  charge  of  the 
work  of  the  corporation  In  certain  specified 
states  of  the  Union.    The  plan  of  organiza- 
tion also  includes  further  subdivisions  of  the 
corporation  known  as  auxiliaries.    These  are 
attached    to    various    Methodist    Episcopal 
Cbnrches,  and  are  under  the  direction  of  the 
branches  within  whose  respective  territory 
tbey  operate.     The  Madison  Avenue  auxil- 
iary, mentioned  In  the  indorsement  on  the 
certificate  in  question,  is  one  of  these  agen- 
cies.   There  Is  no  membership  in  the  branch- 
es and  auxiliaries  distinct  from  that  in  the 
general  society.    The  function  of  each  aux- 
iliary, as  defined  by  the  by-laws  of  the  cor- 
poration, is  to  "aid  Its  branch  in  interesting 
Cbrlstian  women  in  the  evangelizing  of  hea- 
tben  women  and  In  raising  funds  for  this 
work,"  and  al}  »ucb  funds  "belong  to  tb« 


Woman's  Foreign  Missionary  Society,  and 
shall  not  be  diverted  to  other  causes."  It  is 
also  provided  generally  that  all  money  rais- 
ed under  the  auspices  of  the  society  shall 
belong  to  the  corporation.  The  branch  treas- 
urer is  authorized  and  directed  to  receive  all 
funds  of  the  branch  and  to  disburse  them  in 
accordance  with  particular  corporate  regu- 
lations. There  are  other  provisions  quoted 
in  the  bill  from  the  constitution  and  by-laws 
of  the  corporation  farther  demonstrating  the 
vital  and  mutually  dependent  relationship 
existing  between  the  society  and  its  co-ordi- 
nate ageaides  and  subdlvlBlons. 

The  bill  states  that  Mr.  Orook  and  his 
wife,  Mary  B.  Crook,  had  been  for  many 
years  and  until  their  death  members  of  the 
Madison  Avenue  Methodist  Episcopal  Church, 
in  the  dty  of  Baltimore;  that  the  former  had 
been  a  constant  and  liberal  contributor  to  all 
the  financial  enterprises  and  benevolences  of 
the  plaintiff  corporation  through  its  Balti- 
more branch  and  the  Madison  avenue  aux- 
iliary, and  was  thoroughly  conversant  with 
the  objects  and  purposes  of  the  society  and 
with  its  organization,  management,  and  ad- 
ministration. It  Is  mentioned  also  that  Mrs. 
Crook  was  the  first  president  of  the  Madison 
Avenue  auxiliary,  and  that  the  conraratlon, 
through  its  Baltimore  branch,  has  for  many 
years  maintained  and  supimrted  certain  mis- 
sion work  In  Foochow,  China,  under  the 
name  of  "The  Mary  E.  Crook  Memorial." 

It  is  asserted  in  the  bill  that  the  stock 
and  dividends  in  controversy  belong  to  the 
pKitntlffs,  but  that,  as  the  Crown  Cork  & 
Seal  Company  has  suggested  doubts  as  to 
their  rights  in  the  premises  and  has  refused 
to  pay  dividends  on  their  demand,  they  are 
entitled  to  have  the  certificate  and  the  in- 
dorsement thereon  construed  and  th^  rights 
adjudicated.  There  la  a  prayer  that  the 
plaintiff  treasurer  of  the  Baltimore  branch 
may  be  declared  the  owner  of  the  70  shares 
of  stock  for  the  corporate  purposes  of  the 
society. 

The  Crown  Cork  &  Seal  Company  filed  aa 
answer  admitting  the  facts  alleged,  stating 
its  doubts  as  already  indicated,  and  submit- 
ting to  the  judgment  of  the  court :  while  the 
administrator  de  bonis  non  of  the  estate  of 
Mr.  Crook  demurred  to  the  bill  upon  the 
gronnds:  That  the  gift  of  the  stock  was 
void,  because  made  to  voluntary  unincorpo- 
rated associations ;  that  It  is  a  trust  too  in- 
definite to  be  enforced;  and  that  it  violates 
the  rule  against  perpetuities.  From  the  or- 
der of  the  court  below  overruling  his  demur- 
rer, the  administrator  has  appealed. 

[11  If  the  Baltimore  branch  was  capable  of 
receiving  a  gift  of  stock  from  a  living  donor 
under-  the  circumstances  shown  by  the  rec- 
ord, there  would  be  no  occasion  to  hold  the 
gift  Invalid,  simply  because  of  the  trust  or 
condition  imposed  for  the  application  of  the 
dividends  to  its  auxiliary.  The  capacity  to 
take  being  recognized,  the  recipient  would 
occupy   the  same  position   with  respect  to 
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sucb  a  trust  for  Its  own  uses  as  any  other 
capable  donee. 

It  bas  been  repeatedly  held  that,  where 
there  Is  a  deTlse  or  legacy  to  a  corporation 
for  any  of  Its  authorized  agencies,  the  gift 
will  be  sustained,  even  though  the  designated 
beneficiaries  may  be  unincorporated  associa- 
tions. Baltzell  T.  Church  Home,  110  Md.  244, 
73  Atl.  151;  Bennett  v.  Humane  Society,  91 
Md.  10,  45  Atl.  888;  Woman's  Foreign  Mis- 
sionary Society  T.  Mitchell,  93  Md.  199,  48 
Atl.  737,  68  L.  K.  A.  711;  Bge  v.  Bering,  108 
Md.  391,  70  Atl.  221;  Erhardt  v.  Balto. 
Monthly  Meeting  of  Friends,  93  Md.  669,  49 
Atl.  561 ;  Doan  t.  Ascension  Parish,  103  Md. 
662,  64  Atl.  314,  7  I*  R.  A.  (N.  S.)  1119,  116 
Am.  St  Rep.  379;  Bamum  v.  Baltimore,  62 
Md.  275,  60  Am.  Rep.  219;  Halsey  v.  Conven- 
tion, 76  Md.  275,  23  Atl.  781;  Hanson  t. 
Little  Sisters  of  the  Poor,  79  Md.  434,  82  AU. 
1052,  32  L.  R.  A.  293;  Baptist  Church  y. 
Shively.  67  Md.  493,  10  Atl.  244.  1  Am.  St. 
Rep.  412;  Trinity  M.  B.  Church  v.  Baker,  91 
Md.  639,  46  AU.  1020.  The  general  rule  In 
such  cases  is  that  the  donation  will  be  re- 
garded as  made  to  the  corporation,  not  In 
trust,  but  merely  upon  condition  that  It  be  ap- 
plied to  the  particular  corporate  use,  unless 
the  intention  to  create  a  trust  be  clear;  and 
sucb  a  disposition  is  held,  therefore,  not  to  vio- 
late the  rule  against  perpetuities,  or  to  be  void 
because  of  uncertainty  as  to  its  objects.  For 
example.  In  Woman's  Foreign  Missionary  So- 
ciety V.  Mitchell,  supra,  the  testatrix  directed 
that  certain  funds  be  held  "In  trust"  by  tbe 
board  of  managers  of  an  Incorporated  mis- 
sionary society  for  specified  purposes,  includ- 
ing the  education  of  girls  in  India.  This  was 
decided  not  to  be  a  trust  but  a  gift  to  the 
society  for  use  in  the  line  of  its  mission 
work;  and  it  was  upheld  as  against  both  the 
objections  just  stated. 

In  the  case  before  us  the  same  principle 
must  be  applicable,  if  the  donee  has  the  req- 
uisite capacity  to  retain  the  gift  It  has  re- 
ceived. It  would  be  an  Illogical  and  unjust 
discrimination  to  hold  that,  though  a  volun- 
tary benevolent  society  might  be  fully  entitled 
to  a  gift  when  made  inter  vivos,  and  tbough 
tbe  gift  may  have  been  dedicated  to  the  es- 
sential purposes  of  the  association,  as  repre- 
sented In  the  franchise  of  an  existing  corpo- 
ration with  which  it  is  identified,  yet  It  must 
be  denied  tbe  benefit  of  the  equitable  prin- 
ciples upon  which  similar  dispositions  to  cor- 
porate donees  are  sustained. 

The  gift  here  in  question  was  made  to  the 
Baltimore  branch  for  the  benefit  of  its  anxlli- 
ary,  an  agency  operating  under  the  direction 
of  tbe  former  body,  and  both  acting  under 
tbe  auspices  of  a  body  corporate  in  aid  of  the 
specific  cause  to  which  the  entire  organiza- 
tion was  devoted.  If  the  branch  were  incor- 
porated, it  would  be  perfectly  clear  that  the 
disposition  in  question  would  be  treated  as 
bavlng  been  made  for  its  own  defined  objects, 
and  not  subject  to  such  a  trust  as  would  of- 
fend tbe  rule  against  perpetuities;   atid  we 


think  the  same  conclusion  la  equally  neces- 
sary, if  the  society,  notwithstanding  its  want 
of  corporate  character,  is  yet  found  to  be 
capable  of  holding  the  stock  It  actually  re- 
ceived. 

It  was  suggested  in  argument  that,  as  tbe 
assignment  of  the  stock  and  its  transfer  on 
the  books  of  the  company,  as  originally 
made,  was  in  absolute  terms,  the  donor  was 
io  completely  divested  of  his  Interest  In  the 
stock  as  to  make  inoperative  the  declara- 
tion of  trust  subsequently  indorsed  on  the 
certificate;  bnt  we  do  not  find  it  necessary 
to  consider  this  suggestion. 

[2]  Independently  of  the  question  as  to  the 
capacity  of  an  unincorporated  society  to  be- 
come the  recipient  of  a  gift,  there  can  be 
no  doubt  as  to  tbe  transfer  by  the  donor 
In  this  case  being  absolute  and  irrevocable. 
Albert  ▼.  Albert,  74  Md.  534,  22  Ati.  408 ;  20 
Cyc.  1212;  14  Am.  &  Eng.  E&icyc.  Law  (2d 
Ed.)  1009.  Every  legal  requirement  was 
observed  to  divest  him  of  all  title  to  the 
stock  and  to  place  It  securely  in  tbe  donee. 
Baltimore  Retort  Co.  t.  Mali,  65  Md.  93,  3 
Atl.  288,  67  Am.  Rep.  804;  Pennington  v. 
Oittlngs,  2  Olll  &  3.  206.  The  assignment, 
surrender,  and  cancellation  of  the  old  cer- 
tificate, and  the  issue  and  delivery  of  the 
new  one  to  the  assignee,  effectually  accom- 
plished the  purpose  of  Mr.  Crook  to  give 
the  stock  to  tbe  Baltimore  brancb  for  the 
objects  indicated,  unless  this  deliberate  in- 
tention must  be  defeated  upon  the  theory 
that  tbe  association  was  incapable  of  receiv- 
ing a  donation  it  has  in  fact  held  and  ad- 
ministered for  years. 

[3]  If,  in  spite  of  the  completeness  of  tbe 
transfer,  the  Baltimore  branch  is  Incompe- 
tent to  retain  this  stock  as  against  tbe  claim 
of  the  personal  representatives  of  tbe  donor, 
it  would  be  in  the  same  unfortunate  position 
with  respect  to  any  other  donations  it  may 
have  received.  As  the  Invalidity  of  tbe 
benefaction  would,  in  such  event,  d^end 
upon  tbe  incapacity  of  tbe  donee,  and  not 
upon  the  nature  of  the  thing  given,  it  Is  ob- 
vious that,  If  the  gift  here  under  considera- 
tion had  been  made  in  money,  instead  of 
stock,  tbe  society  would  bare  held  It  by  an 
equally  precarious  tenure. 

The  controlling  question,  therefore,  to 
whether  an  unincorporated  association  bas 
any  capability  whatever  for  the  reception 
or  retention  of  a  gift  inter  vivos;  and,  as 
sucb  a  gift,  when  perfected,  vests  as  valid  a 
title  to  personalty  in  the  donee  as  one  ac- 
quired in  any  other  mode  (20  Cyc.  1212),  It 
is  apparent  that  the  Inquiry  we  are  to  make 
is  broad  enough  to  involve  the  right  of  a 
voluntary  society  to  acquire  money  or  proi>- 
erty  by  any  method. 

When  tbe  gift  now  in  dispute  was  made, 
the  law  of  Maryland  distinctly  recognized 
the  existence  of  such  associations  as  th€ 
Baltimore  brancb  by  providing  in  C!ode,  art. 
23,  I  415,  that:  "It  shall  be  sufllclent  hi  any 
suit,  pleading  or  process,  either  at  law  oc 
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in  equity,  or  before  any  jnstlce  of  tiie  peace, 
by  or  against  any  Joint-stock  company  or 
association,  to  describe  the  said  joint-stock 
company  or  association  by  the  naiue  or  ti- 
tle by  which  It  Is  commonly  known,  or  by 
or  under  which  Its  business  Is  transacted." 

The  right  thus  conferred  was  exercised 
In  the  cases  of  Littleton  v.  Wells,  etc.,  Coun- 
cil, 88  Md.  456,  56  Atl.  799,  and  Wells,  etc., 
CouncU  V.  Littleton,  100  Md.  418,  60  Atl.  22, 
and  In  My  Maryland  Lodge  v.  Adt,  100  Md- 
238,  59  AU.  721,  68  L.  R.  A.  752.  In  the  case 
first  cited  It  was  said:  "The  statnte  does 
not  take  away  the  right  existing  at  com- 
mon law  to  sue  the  members  of  an  unincor- 
tx>rated  association,  but  the  creditor  has  the 
option  to  sue  either  the  association  or  the 
members,  and  when  the  suit  Is  against  the 
former  a  Judgment  obtained  can  only  aftect 
Its  Joint  property."  This  is  a  clear  recogni- 
tion of  the  ownership  of  community  assets 
by  such  &  society,  and  its  right  to  sue  for 
their  protection  or  recovery  is  equally  mani- 
fest imder  .the  statute.  In  conferring  upon 
an  unincorporated  assoclatlpn  the  right  to 
come  or  be  brought  Into  court  In  the  name 
of  the  society,  as  distinguished  from  the 
names  of  Its  Individual  members,  the  law 
plainly  recognizes,  not  only  the  existence  of 
a  commo|i  Interest,  but  also  its  representa- 
tion by  tiie  organized  body.  The  power  to 
sue  In  such  a  representative  capacity  pre- 
supposes the  right  to  acquire  and  possess  In 
the  same  capacity  the  intereats  which  a-  suit 
might  protect. 

If  the  stock  in  question  had  been  bought 
by  the  Baltimore  branch  from  Mr.  Crook,  he 
could  have  sued  it  for  the  purchase  price 
and  collected  his  Judgment  out  of  Its  joint 
assets.  If  he  had  declined  to  deliver  the 
stock  In  pursuance  of  such  a  sale,  the  branch 
could  have  maintained  an  action  against  him 
for  the  breach  of  contract  It  is  clear  that 
under  our  law  neither  of  the  parties  to  the 
transaction  would  have  been  permitted-  to 
escape  the  obligation  it  imposed,  merely  be- 
cause the  vendee  society  was  not  a  body 
corporate. 

Before  the  enactment  of  the  statute  quot- 
ed, certain  persons,  as  members  of  the  South- 
ern Orphans'  Association  of  Baltimore,  an 
unincorporated  society,  sued  for  the  recov- 
ery of  a  fund  earned  by  their  joint  Industry 
for  the  purposes  indicated  by  the  name  of 
their  organization.  The  money  had  been 
deposited  In  bank,  and  the  claim  was  prose- 
cuted in  Interpleader  proceedings  as  against 
the  opposing  claim  of  a  corporation  assert- 
ing ownership  of  the  fund  as  successor  of 
the  voluntary  body.  The  case  was  present- 
ed on  appeal  to  this  court  in  Mears  v.  Moul- 
ton,  30  Md.  142,  and  it  was  held  that  "the 
right  of  the  member*  of  this  association, 
whether  incorporated  or  not,  to  claim  the 
money  cannot  be  questioned.  They  cannot 
•ae  in  a  corporate  capacity,  but  as  Individ- 
having  a  common  Interest.     Voluntary 
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associations  are  recognized  by  law,  and  the 
right  of  the  members  to  sue  In  matters  per- 
taining to  or  affecting  their  Interests  Is  ex- 
pressly asserted  In  Fells  v.  Read,  8  Ves. 
70;  Uoyd  v.  Loarlng,  6  Ves.  773;  Babb  v. 
Read  et  al.,  5  Rawle  [Pa.]  151  [28  Am.  Dec. 
650];  and  In  Beatty  ft  Ritchie  v.  Kurtz  et 
al.,  2  Pet  566  [7  L.  Ed.  521]."  In  Glttings 
V.  Mayhew,  6  Md.  113,  It  was  held  that  the 
building  committee  of  a  voluntary  associa- 
tion formed  for  the  purpose  of  bnlldhig  an 
Athenteum  might,  in  the  absence  of  Incor- 
poration, sue  for  subscriptions  on  the  faith 
of  which  expenses  had  been  incurred;  and 
in  a  similar  case  Judge  Cooley  said:  "There 
is  no  doubt  that  the  trustees  of  any  unin- 
corporated society  which  is  organized  for  a 
lawful  purpose  may  receive  gifts  and  prom- 
ises on  Its  behalf."  Allen  v.  Duffy,  43  Mich. 
4,  4  N.  W.  428  (38  Am.  Rep.  159).  The  recog- 
nition thqs  accorded  to  unincorporated  as- 
sociations at  common  law  was  simply  ex- 
tended by  the  act  to  which  we  have  refer- 
red, so  as  to  permit  them  to  represent  for 
the  purposes  of  litigation  the  joint  Interests 
of  Its  members. 

In  the  case  at  bar  we  find  a  voluntary  so- 
ciety possessed  of  a  certificate  of  stock  is- 
sued In  the  name  of  Its  treasurer,  and  donat- 
ed to  the  association  for  the  specific  objects 
for  which  the  Individuals  who  compose  It 
have  combined.  Whether  the  gift  be  regard- 
ed as  having  been  made  to  the  organization 
as  a  representative  entity,  or  to  Its  members 
for  the  promotion  of  their  common  enter- 
prise, It  has  been  actually  and  completely 
Consummated,  and  to  permit  It  to'  be  revoked 
could  only  be  upon  the  theory  that  such  an 
association,  though  distinctly  recognized  by 
the  law,  can  have  no  vested  property  rights 
which  are  entitled  to  be  respected. 

The  ground  upon  which  we  are  asked  to 
deny  to  the  Baltimore  branch  the  capacity 
to  retain  the  stock  It  h61da  Is  that  an  unin- 
corporated society  has  been  frequently  decid- 
ed by-  this  court  to  be  incapable  of  receiv- 
ing a  devise  or  bequest,  and  that  there  la  no 
distinction  In  this  regard  between  a  ^ft  by 
will  and  a  perfected  gift  Inter  vivos.  In  our 
Judgment  there  is  a  very  practical  and  Im- 
portant difference  between  these  two  methods 
of  transferring  title.  A  testamentary  gift  Is 
simply  an  expression  of  the  will  of  the  tes- 
tator, which  can  become  effective  only  by 
the  aid  and  agency  of  the  law ;  while  a  gift 
from  a  living  person  to  another  is  an  act 
wholly  in  pals.  So  far  as  the  participation 
of  the  donor  himself  Is  concerned,  the  former 
disposition  Is  merely  declared,  while  the  lat- 
ter Is  consummated.  The  one  is  in  fieri,  and 
the  other  Is  an  accomplished  foot. 

If,  Instead  of  making  his  gift  to  the  Balti- 
more branch  in  his  lifetime,  Mr.  Crook  had 
made  a  corresponding  bequest  by  will,  the 
conditions  would  have  been  altogether  dif- 
ferent The  title  to  the  stock  could  have 
passed,  if  at  all,  only  through  the  processes 
of  administration  (Rockwell  t.  Young,  60  Md. 
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563;  Smith  t.  WUson,  IT  Md.  460,  79  Am. 
Dec.  665);  and  tbe  Identification  of  the  ben- 
eficiaries would  have  been  a  matter  for  ju- 
dicial Inquiry.  In  such  a  situation,  the  unin- 
corporated legatee,  not  being  an  artificial  per- 
son created  by  the  law,  and  its  membership 
not  being  certain  and  definite,  and  the  courts 
of  this  state  having  no  Jurisdiction  to  en- 
force diarltable  uses  under  the  statute  of  43 
Elizabeth,  or  apart  from  its  provisions,  the 
bequest  could  not  be  given  effect  Dashiell 
T.  Attorney  General,  5  Har.  &  J.  392,  9  Am. 
Dec.  572 ;  Id.,  6  Har.  &  J.  1 ;  Rizer  v.  Perry, 
58  Md.  112;  State,  to  Use  of  Trustees  M.  E. 
Church,  v,  Warren,  28  Md.  338;  Orrick  v. 
Boehm,  49  Md.  72 ;  Trinity  M.  B.  Church  v. 
Baker,  91  Md.  539,  46  Atl.  1020,  supra.  The 
law  would  decline  to  gratify  the  expressed  in- 
tent because,  under  its  established  rules,  it 
could  not  recognize  the  designated  beneficiary 
for  the  purposes  of  the  proposed  transfer  of 
title.  But  a  deceased  donor,  who  speaks 
through  his  will  and  who  must  make  the  law 
tbe  instrument  f6r  the  accomplishment  of  his 
wishes,  is  under  limitations  which  do  not  apply 
to  a  living  donor,  who  bestows  his  bounty  by 
his  own  act  upon  objects  which  he  himself 
Identifies.  It  seems  clear  to  us  that  tbe  rea- 
son for  the  principle  which  defeats  testa- 
mentary dispositions  in  favor  of  unincorpo- 
rated Institutions  does  not  exist  in  a  case 
like  tbe  present. 

The  distinction  between  gifts  Inter  vivos 
tudd  those  by  will,  so  far  as  they  concern  un- 
incorporated associations,  has  been  recog- 
nized in  a  very  significant  way  by  the  act 
of  1888,  a  249,  codified  as  section  322  of  ar- 
ticle 93  of  the  Public  General  Laws,  which 
provides  that:  "No  devise  or  bequest  of  real 
or  personal  property  for  any  charitable  uses 
shall  be  deemed  or  beld  to  be  void  by  reason 
of  any  uncertainty  in  respect  to  the  donees 
thereof,  provided  the  will  or  codicil  making 
the  same  shall  also  contain  directions  for 
the  formation  of  a  corporation  to  take  the 
same,  and  within  the  period  of  twelve  cal- 
endar months  from  the  grant  of  probate  of 
such  will  or  codicil  a  corporation  shall  be 
formed,  in  correspondence  with  such  direc- 
tions, capable  and  willing  to  receive  and  ad- 
minister such  devise  or  bequest"  This  clear- 
ly indicates  that  the  legislative  mind  did  not 
entertain  the  idea  that  a  gift  made  by  a  liv- 
ing person  to  the  selected  objects  of  bis 
benevolence  required  any  such  statutory  as- 
sistance, for  it  is  not  to  be  conceived  that 
the  act  was  intended  to  give  any  preference 
to  testamentary  donations  over  gifts  inter 
vivos,  or  to  exclude  the  latter  from  any  rec- 
ognition as  a  means  of  promoting  the  char- 
itable uses  which  the  statute  proposed  to  fa- 
vor. 

In  Brown  ▼.  Tbompkins,  49  Md.  431,  It 
was  held  that  a  statutory  authorization  to  a 
designated  religious  body  to  "take  and  hold 
subscriptions  or  contributions  in  mone?  or 
otherwise"  contemplated  the  right  to  take  by 
gift,  and  did  not  confer  the  power  to  take  by 


will,  as  against  tbe  provlalons  of  article  3S 
of  the  Bill  of  Rights,  to  the  effect  that  every 
gift,  sale,  Or  devise  of  real  or  personal  prop- 
erty for  religious  purposes,  to  take  effect  aft- 
er the  death  of  the  seller  or  donor,  without 
the  prior  or  subsequent  sanction  of  the  Leg- 
islature, shall  be  void.  Tbe  court  said  that 
the  "distinction  between  a  'gift'  and  a  'sale' 
and  a  'devise'  is  thus  expressly  recognized  by 
the  Constitution." 

Every  case  relied  upon  to  support  the  ob- 
jection to  the  capacity  of  the  Baltimore 
branch  to  hold  the  etods.  in  dispute  involved 
a  disposition  by  wiU.  Not  a  shigle  decision 
has  been  cited  from  any  Jurisdiction  which 
denied  the  right  of  a  voluntary  association 
to  retain  a  gift  which  it  liad  received  in  pos- 
session, and  which  was  susceptible  of  trans- 
fer by  the  act  of  the  parties  without  the  aid 
of  legal  process. 

[4]  The  mere  fact  that  the  corporation  whose 
stock  was  donated  has  suggested  doubts  as 
to  the  capacity  of  the  donee  does  not  render 
the  gift  dependent  for  its  original  validity 
upon  the  aid  of  the  law.  For  all  present  pur- 
poses the  case  is  in  the  same  position  as  if 
the  administrator  de  bonis  non  of  the  es- 
tate of  Mr.  Crook  were  suing  for  the  recov- 
ery of  the  stock  from  the  Baltimore  brandi. 
In  fact,  as  the  Crown  Cork  &  Seal  Company 
has  not  appealed,  the  administrator  is  the 
only  party  in  this  court  who  questions  the  so- 
cie^'s  title.  The  donee  Is  not  seeking  to 
hav6  carried  into  effect  an  intention  express- 
ed by  Mr.  Crook,  but  is  asking  ns  not  to  dis- 
turb an  act  which  he  himself  fully  and  finally 
performed.  The  administrator's  contention, 
on  the  other  hand,  is,  not  that  the  gift  re- 
mained unperfected  in  any  respect  so  far  as 
Mr.  Crook  was  concerned  in  his  lifetime,  bnt 
that  the  actwU  recipient  was  incapable  of 
legally  receiving,  and  that  there  is  no  dif- 
ference in  principle  between  the  nullification 
by  the  court  of  a  gift  inter  vivos  and  the  in- 
ability of  the  court  to  gratify  a  testamentary 
intent. 

It  was  argued  for  the  appellant  that  tbe 
statute  of  43  Elizabeth,  relating  to  the  en- 
forcement of  charitable  uses,  places  gifts  In- 
ter vivos  In  tbe  same  category  with  all  otber 
charitable  dispositions  by  Its  recital  that, 
"Whereas  lands,  •  •  •  goods,  chattels, 
money  and  stocks  of  money  have  been  hereto- 
fore given,  limited,  appointed  and  assigned, 
as  well  by  the  Queen's  most  excellent  Majes- 
ty, and  her  most  generous  progenitors,  as  by 
Sundry  other  well  disposed  persons."  An 
examination  of  the  statute  discloses  that  its 
purpose  was  to  provide  for  the  enforcement 
of  existing  donations  which  had  not  been  on- 
ployed  "according  to  the  charitable  intent  of 
the  givers  and  founders,"  and  to  that  end  it 
confers  certain  powers  upon  the  court  of 
diancery.  It  does  not  purport  to  give  va- 
lidity to  dispositions  previously  invalid.  In 
view  of  the  tenor  of  tbe  statute  and  of  tbe 
fact  that  it  has  never  been  in  force  in  Mary- 
land, we  are  unable  to  see  how  its  recitals 
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can  affect  the  question  we  hare  now  under 
consideration. 

It  Is  not  necessary  to  discuss  the  various 
decisions  of  this  court  holding  that  a  gift  by 
will  to  an  unincorporated  society  is  void,  as 
we  do  not  find  the  principle  of  those  cases 
applicable  to  the  wholly  different  Issue  here 
presented. 

In  our  opinion  the  making  and  acceptance 
of  the  gift  in  this  case  was  a  valid  and  com- 
pleted exercise  of  a  lawful  right  on  the  part 
of  Mr.  Crook,  as  donor,  and  the  Baltimore 
branch,  as  donee,  and  the  latter  is  entitled  to 
retain  In  Its  possession  and  ownership  the 
stock  It  has  thus  received. 

The  argument  on  behalf  of  both  the  ap- 
pellant and  appellees  was  directed  also  to 
the  question  whether  the  Baltimore  branch 
was  an  Integral  part  of  the  incorporated  so- 
ciety with  which  it  was  connected,  and  as 
such  proper  to  be  regarded  as  having  the  or- 
dinary corporate  capacity;  but  a  discussion 
of  this  question  is  rendered  unnecessary  by 
the  view  we  have  taken  as  conclusive  of  the 
case. 

The  order  of  the  court  below  overruling  the 
demurrer  to  the  bill  of  complaint  will  be 
affirmed. 

Order  affirmed,  with  costs. 

PEABCE,  J.  (dissenting).  I  have  hereto- 
fore expressed  my  conviction  that  dissenting 
opinions  rarely  add  any  real  value  to  the 
reports  of  adjudicated  cases,  and  that  it  Is 
wise  to  refrain  from  them  under  ordinary 
circumstances;  but,  as  the  precise  question 
In  this  case  has  never  arisen  In  this  state, 
nor  elsewhere,  so  far  as  I  am  informed,  and 
as  it  is,  under  the  peculiar  doctrine  in  this 
state  relating  to  charitable  uses,  a  question 
of  more  than  ordinary  interest,  I  feel  war- 
ranted In  stating  the  views  which  I  enter- 
tain, and  which  compel  me  reluctantly  to  dis- 
sent from  the  conclusions  of  the  court 

The  facts  of  the  case  being  sufficiently 

stated  in  the  opinion  of  the  court,  I  shall  not 

restate  than  here,  merely  observing  that  for 

the  sake  of  brevity  I  shall  in  this  opinion 

designate  "the  Woman's  Foreign  Missionary 

Society  of  the  Methodist  Episcopal  Church" 

as  the  missionary  society;    "the  Baltimore 

Branch  of  the  Woman's  Foreign    Missionary 

Society  of  the  Methodist  Episcopal  Church" 

as  the  branch  society ;    and   "the  Madison 

Avenue  Auxiliary  Branch  of  the  Woman's 

Foreign  Missionary  Society  of  the  Methodist 

Kpi8coi)al  Church"  as  the  Madison  Avenue 

auxiliary  brancli. 

In  Dashlell  v.  Attorney  General,  5  Har.  & 
J.  392,  9  Am.  Dec.  572,  Judge  Buchanan  laid 
down  as  law  that  the  statute  of  43  Elizabeth 
for  regulating  charitable  uses  was  not  in 
force  In  this  state,  and  that,  independent  of 
tbat  statute,  a  court  of  chancery  cannot,  in 
tbe  exercise  of  Its  ordinary  Jurisdiction,  sus- 
tain and  enforce  a  bequest  to  charitable  uses, 
vrhich,  if  not  a  charity,  would,  on  general 


principles,  be  void.  In  Dashlell  v.  Atty.  Gen- 
eral, 6  Har.  &  J.  1,  the  same  question  was 
brought  under  review,  with  the  same  con- 
clusion ;  the  court  holding  in  that  case  the 
benefit  of  the  void  bequest  results  to  the  next 
of  kin  of  the  testator. 

In  Baltzell  v.  Church  Home,  110  Md.  270, 
73  Atl.  166,  Judge  Boyd,  speaking  for  the 
whole  court,  said:  "It  would  serve  no  good 
purpose  to  compare  the  decisions  elsewhere 
with  those  made  by  our  predecessors  in 
Dashlell  T.  Attorney  General,  5  Har.  &  J. 
392  [9  Am.  Dec.  572],  and  6  Har.  &  J.  1. 
These  cases  have  been  too  frequently  and  too 
recently  recognized  by  us  to  permit  us  to 
disturb  them,  if  we  were  inclined  to  do  so." 
There  can,  upon  principle,  be  no  distinction, 
in  this  respect,  between  a  gift  under  a  will, 
and  a  gift  inter  vivos,  and  we  have  been  able 
to  discover  none  in  the  books.  It  is  true 
that  In  Brown  v.  Thompkins,  49  Md.  431,  this 
court  held  that  when  the  Legislature  gives 
its  sanction,  and  authorizes  a  religious  body 
to  take  and  hold  subscriptions  or  contribu- 
tions in  money,  or  otherwise,  for  religions 
purposes,  the  power  thus  to  take  by  gift  does 
not  embrace  power  to  take  by  will,  and  gave 
as  a  reason  for  thus  holding  that  "article  38 
of  the  Bill  of  Bights  declares  that  every 
'gift,'  'sale'  or  'devise'  of  real  or  personal 
property  for  religious  purposes,  to  take  effect 
after  the  death  of  the  'seller*  or  'donor,' 
without  the  prior  or  subsequent  sanction  of 
the  Legislature^  shall  be  void.  The  distinc- 
tion between  a  'gift,'  and  a  'sale,'  and  a  'de- 
vise' is  thus  expressly  recognized  by  the  Con- 
stitution." But  it  Is  clear  that  the  court 
did  not  mean  to  declare  that  there  was  any 
distinction  between  a  gift  under  a  will  and 
a  gift  inter  vivos,  and  it  Is  equally  clear  that 
the  distinction  meant  was  between  benefits 
acquired  from  "sellers"  or  "donors"  and 
those  acquired  from  devise  or  bequest,  and 
consequently  what  was  there  said  has  no 
application  in  the  present  case.  Whatever, 
then,  will  avoid  a  gift  under  a  will  must 
avoid  a  gift  Inter  vivos.  If  the  devise  or 
bequest  falls  because  the  devisee  or  legatee, 
as  an  unincorporated  body,  is  incapable  of 
taking  title,  how  is  Incapacity  converted  into 
capacity,  because  the  gift  Is  Inter  vivos,  and 
not  under  a  will?  To  bold  that  In  one  case 
the  gift  is  invalid  and  in  the  other  is  valid 
Is  to  confess  the  courts  to  be  impotent  to 
avoid  or  prevent  a  transaction  which  the  law 
forbids  to  be  made,  and  declares  to  be  void 
when  attempted. 

In  Halsey  v.  Convention,  76  Md.  275,  23 
Atl.  781,  Judge  Robinson,  in  speaking  of  the 
capacity  of  a  corporation  to  take  property 
for  the  purpose  of  founding  and  maintaining 
a  school  for  boys,  vaea  the  words  "gift"  and 
"devise"  as  interchangeable,  and  Chl^  Judge 
McSherry,  in  Bennett  v.  Humane  Society, 
91  Md.  10,  45  Atl.  888,  and  in  Missionary 
Society  V.  Mitchell,  93  Md.  199,  48  Atl.  737, 
63  L.  B.  A.  711,  repeatedly  oses  them  in  the 
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same  manner,  as  do  tbe  leading  text-writers 
on  the  subject  of  gifts.  In  the  one  case,  as 
in  the  other,  U  the  donee  is  Incapable  of  tak- 
ing lor  the  expreaaed  purpoae  of  the  ffift, 
the  gift  must  faU.  In  case  of  a  will  the  law 
Interposes,  when  properly  Invoked,  to  pre- 
vent an  attempt  to  perfect  the  gift  by  deliv- 
ery, and  In  case  of  a  gift  inter  vivos  the  law, 
when  properly  invoked,  interposes  to  declare 
the  physical  delivery  to  be  ineffectual,  and  to 
declare  the  donee  to  be  a  trustee  for  those 
in  whom  the  law  vests  the  subject  of  the 
gift  In  Lane  v.  Eaton,  69  Minn.  141,  71  N, 
W.  1031,  as  L.  E.  A.  669,  65  Am.  St  Rep. 
559,  where,  as  in  Maryland,  the  English  law 
of  charitable  trusts  and  the  doctrine  of  cy 
pros  have  never  been  recognized  it  was  held 
that  a  voluntary  unincorporated  association, 
constituting  a  branch  of  the  Salvation  Army, 
whose  membership  is  fluctuating  and  un- 
certain, could  not  be  the  beneficiary  under  a 
will,  and  In  like  manner  In  another  case  a 
donation  to  the  "Church  of  England"  was 
held  void,  that  not  being  a  corporate  body. 
In  all  such  cases  the  donee  or  legatee  takes 
only  the  legal  title,  and  a  trust  results  by 
Implication  of  law  to  the  donor  or  bis  repre- 
sentatives, or  to  the  testator's  residuary  leg- 
atees or  next  of  kin  (Sbeedy  v.  Koach,  124 
Mass.  172,  26  Am.  tLep.  680);  or,  as  ex- 
pressed by  Lord  Eldon,  in  Morice  v.  Bishop 
of  Durham,  16  Vesey,  521,  "though  the  trust  is 
not  declared,  or  is  ineffectually  declared,  or 
becomes  inoapaHe  of  taking  effect,  the  party 
taking  shall  be  a  trustee,  If  not  for  those  who 
were  to  take  by  the  will,  for  those  who  take 
under  the  disposition  of  the  law." 

In  M.  E.  Church  v.  Jadcson  Square  Church, 
84  Md.  173,  35  Atl.  8,  which  was  a  case  of 
conveyance  of  land  held  void,  there  was 
shown  to  be  a  valuable  consideration  for  the 
conveyance,  and  for  that  reason  only  a  re- 
sulting trust  was  not  raised,  and  the  gran- 
tees were  held  to  take  an  absolute  Interest 
Bnt  here  there  is  no  consideration.  In 
Trustees  v.  Hart's  Executors,  4  Wheat  1,  4 
L.  Ed.  499,  Judge  Marshall  said:  "The  re- 
quest was  intended  for  a  society  which  was 
not  at  the  time,  and  might  never  be  incor- 
porated. According  to  late  it  is  gone  forever, 
and  the  property  vests.  If  not  otherwise  dis- 
posed of.  In  the  next  of  kin.  Can  the  bequest 
be  taken  by  the  Individuals  who  compose  the 
association  at  the  death  of  the  testator? 
The  court  Is  decidedly  of  the  opinion  they 
cannot  No  private  advantage  ica«  intended 
for  them."  In  M.  E.  Church  v.  Warren,  28 
Md.  338,  where  the  testatrix  bequeathed  a 
moiety  of  the  residue  of  her  personal  estate 
to  the  H.  E.  Church  at  Greensborough,  that 
church  was  not  incorporated  when  the  will 
took  effect,  though  It  subsequaitly  became 
Incorporated.  Judge  Miller  said :  "As  a  gen- 
eral rule.  It  is  clear  that  a  bequest  or  devise 
to  an  unincorporated  association  is  void,  and 
It  is  only  by  virtue  of  that  peculiar  juris- 
diction exercised  by  courts  of  equity  in  regard 
to  diaritable  uses  that  such  bequests  have 


ever  been  sustained.  •  •  •,  It  has  tieen 
decided  that  the  statute  of  43  Ellzalieth  con- 
cerning charitable  uses  |ias  not  been  adopt- 
ed, nor  Its  principles  recognized  as  part  of 
the  common  law  of  this  state.  •  •  •  This 
bequest  must  therefore  be  held  void,  because 
there  was,  at  the  time  the  will  took  effect, 
no  legatee  In  being  capable  of  taking  it." 

In  the  case  now  before  us,  the  missionary 
society  Is  a  duly  Incorporated  body  capable 
of  taking  for  Its  corporate  purposes  under 
a  devise,  bequest  or  gift  The  purpose  of 
Mr.  Crook  was  to  make  a  gift,  but  tibe  at- 
tempted gift  was  not  to  the  corporate  entity, 
the  missionary  society,  but  either  to  the 
branch  society,  or  to  the  Madison  Avenue 
auxiliary,  according  as  the  one  or  the  other 
might  be  held  to  be  the  real  beneficiary  un- 
der the  face  of  certificate  No.  353,  or  under 
the  Indorsement  thereon  which  has  been 
transcribed  herein.  If  the  proposed  gift 
could  be  considered  as  completed  In  virtue 
of  the  assignment  to  Mrs.  Uhler,  as  treasur- 
er of  the  branch  society,  of  the  certificate  of 
stock  No.  122,  and  the  Issuance  by  the  Crown 
Cork  &  Seal  Company  of  the  new  certificate. 
No.  353,  to  her  as  treasurer  of  the  branch 
society,  then  the  gift  was  to  the  branch  so- 
ciety. If,  however,  effect  Is  to  be  given  to 
the  subsequent  assignment  and  declaration 
of  trust  In  favor  of  the  Madison  Avenue 
auxiliary,'  Indorsed  on  certificate  No.  353, 
then  the  gift  was  to  the  Madison  Avenue 
auxiliary.  But  neither  of  these  are  corpo- 
rate bodies..  Both  are  voluntary  unincorpo- 
rated associations  of  Individuals,  and  under 
all  the  Maryland  cases  such  associations  can- 
not take  a  gift  such  as  that  under  consMer- 
atlon.  They  have  no  common  personal  Inter- 
est In  the  subject  of  the  gift  Hence  they 
do  not  In  this  case,  come  within  the  class  of 
cases  of  which  Mears  v.  Moulton,  80  Md.  142, 
Is  an  Illustration. 

In  that  case  Mrs.  E.  A.  F.  Mears,  as  treas- 
urer, bad  an  account  In  the  Chesapeake 
Bank.  Mrs.  Mears  was  afterwards  removed, 
and  Mrs.  Moulton  was  appointed  treasurer 
in  her  stead.  The  bank  filed  a  bill  of  inter- 
pleader to  protect  itself  against  the  rival 
claimants  of  the  fund.  It  was  insisted  that 
the  appellees,  Mrs.  Moulton  and  others,  mem- 
bers of  a  voluntary  unincorporated  associa- 
tion, were  incapable  of  suing,  either  at  law 
or  in  equity,  but  the  court  decreed  the  money 
should  be  paid  to  Mrs.  Moulton  as  new  treas- 
urer, and  this  decree  was  affirmed  on  ap- 
peal; Judge  Robinson  saying:  "It  is  an  er- 
ror to  suppose  the  claim  of  the  appellees  is 
based  upon,  or  In  any  manner  depends  upon, 
the  provisions  of  48  Elizabeth.  It  is  admit- 
ted on  both  sides  that  the  fund  In  controver- 
sy was  earned  by  the  joint  labor  and  Indus- 
try of  a  voluntary  association  of  ladles,  un- 
der the  name  of  the  'Southern  Orphans'  As- 
sociation of  Baltimore.'  As  such.  It  was  by 
them  deposited  In  bank,  and  the  right  of  the 
members  of  this  association,  whether  incor- 
porated or  not,  to  claim  the  money  cannot  be 
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qaestloned.  They  cannot  sue  In  a  corporate 
capacity,  but  as  Individuals  Jiaving  a  com- 
mon intereat." 

The  missionary  society,  however,  seeks  to 
bring  the  case  within  the  exception  estab- 
lished In  BapUst  Church  v.  Shlvely,  67  Md. 
495,  10  AtL  245,  1  Am.  St.  Rep.  412.  In  that 
case  there  was  a  bequest  to  a  church,  a  cor- 
porate body,  "to  be  applied  to  the  Sunday 
school  belonging  to,  or  attached  to,  said 
church."  Chief  Judge  Alvey  said:  "The 
Sunday  school  is  shown  to  be  an  Integral 
part  of  the  church  organization,  and  there- 
fore embraced  within  the  scope  of  the  cor- 
porate functions  and  work  of  the  church," 
and  the  bequest  was  held  good;  and  that 
case  was  followed  in  Halsey  v.  Convention, 
75  Md.  275,  23  Aa  781;  Woman's  Foreign 
Missionary  Society  v.  Mitchell,  93  Md.  199, 
48  Atl.  737,  53  li.  R.  A.  711;  Doan  v.  Ascen- 
sion Parish,  103  Md.  662,  64  Atl.  314,  7  L.  R. 
A.  (N.  S.)  1119.  115  Am.  St.  Rep.  379;  Balt- 
zell  V.  Church  Home,  110  Md.  270,  73  AtL 
151,  and  other  cases. 

But  to  bring  this  case  within  Shlvely's 
Case  would  be  a  plain  inversion  of  the  rea- 
soning by  which  the  bequests  In  that  case 
and  the  other  cases  last  cited  were  sustained. 
In  all  those  cases  the  bequests  were  directly 
to  a  corporate  body  capable  of  taking,  and 
the  uses  to  which  the  bequests  were  to  be 
applied  were  within  the  scope  of  the  cor- 
porate functions  and  work  of  the  capable 
legatee.  The  bequests  were  in  fact  bequests 
to  a  corporation  for  its  general  and  corpo- 
rate purposes.  Here  the  gift  is  to  fi  body 
Incapable  of  taking — ^a  voluntary  unincorpo- 
rated association,  though  organized  as  sub- 
slduary  or  auxiliary  to  the  corporation.  The 
proposition  of  the  association  we  are  now 
considering,  like  an  inverted  cone,  must  fall 
for  want  of  a  base  upon  which  to  stand 
This  distinction  was  pointedly  made  in  Trin- 
ity M.  E.  Church  v.  Baker,  91  Md.  639,  46 
Atl.  1020,  in  ftn  opinion  by  the  late  Judge 
Jones. 

One  of  the  bequests  In  that  case.  In  the 
ninth  item  of  the  will,  was  to  "the  Trustees 
of  Randolph  Macon  College,  a  corporation, 
to  be  applied  to  aid  deserving  young  women 
such  as  expect  to  attend  the  Randolph  Ma- 
con Woman's  College  at  Lynchburg."  A  part 
of  the  work  of  the  corporate  legatee  was 
carried  on  through  the  agency  of  the  Ran- 
dolph Mncon  Woman's  College,  organized  by 
the  parent  corporation  to  carry  out  its  gener- 
al objects.  This  bequest  was  sustained  un- 
der the  decision  In  Shlvely's  Case,  supra. 
But  in  item  10  of  the  same  will,  13.500  was 
bequeathed  to  the  trustees  of  the  corporation 
of  Trinity  M.  E.  Church  South,  to  be  Invit- 
ed, and  the  annual  Income  on  $600,  part 
thereof,  to  be  paid  to  the  Trinity  auxiliary 
of  the  Woman's  Foreign  Missionary  Sodety 
of  the  M.  B.  Church  South.  This  auxiliary 
was  not  an  incorporated  body,  "but  an  inde- 
pendent voluntary  association,  called  into 
exlstotce  by  the  volition  of  the  members  com- 


posing It,  and  continuing  its  exIsCeoce  ^qly  at 
the  volition  and  pleasure  of  its  membership," 
which  is  the  precise  situation  in  the  case 
now  before  us,  and  that  provision  of  Item  10 
was  for  that  reason  held  void.  Another  be- 
quest under  the  eighteenth  item  of  the  same 
will  was  to  "the  Woman's  College  at  Lynch- 
burg, Virginia,  for  the  education  of  one  or 
more  worthy  girls."  The  Woman's  College 
at  Lynchburg  was  not  an  incorporated  body, 
though  an  organized  auxiliary  of  the  parent 
corporation.  Judge  Jones  declared  that  in 
his  opinion  this  bequest  was  void;  the  lega- 
tee named  being  incapable  of  taking.  The 
majority  of  the  court  did  not  deny  the  prin- 
ciple involved  in  the  view  thus  expressed 
by  Judge  Jones,  but  rescued  the  bequest 
from  invalidity,  because  they  held,  upon  cer- 
tain evidence  in  the  case,  that  the  term 
"Woman's  College"  was  a  misnomer,  and 
that  the  Intention  of  the  testatrix  was  to 
make  the  corporation,  "the  Ti-ustees  of  the 
Randolph  Macon  College,"  the  legatee  under 
this  item  of  her  will,  and  that  being  so  this 
bequest  was  valid  for  the  same  reason  that 
the  bequest  under  the  ninth  item  was  valid. 

In  this  case  there  is  no  evidence  upon 
which  to  find  a  misnomer;  and,  as  it  is 
clear  that  but  for  the  fact  that  the  majority 
of  the  court  found  there  was  a  misnomer 
In  that  case  that  bequest  would  not  have 
been  sustained  by  the  court,  that  decision 
practically  carries  with  it  the  authority  of 
all  the  Judges  who  sat  in  the  case,  to  the  ef- 
fect that  the  gift  In  this  case  Is  void,  be- 
cause the  donee  is  Incapable  of  taking.  This 
court,  concurring  with  the  learned  Judge 
of  the  circuit  court,  bases  its  opinion  upon 
the  proposition  that  this  was  a  gift  perfect- 
ed t>v  delivery,  and  that  such  a  gift  can  no 
more  be  revoked  by  the  donor  than  a  sale 
or  any  other  executed  contract,  and  that,  if 
not  revocable  by  the  donor  in  bis  life,  his 
executor,  for  the  same  reason,  cannot  revoke 
it  or  dispute  its  validity.  But  surely  this 
proposition  must  imply  a  donee  capable  of 
taking.  Just  as  it  Implies  a  donor  capable 
of  making  the  gift.  How  can  there  be  a  per- 
fected gift,  unless  the  donor  Is  capable  of 
giving,  and  the  donee  is  capable  of  taking? 
To  hold  otherwise  is  to  beg  the  question  of 
a  perfected  gift.  If  the  attempted  gift  were 
Intended  to  vest  in  the  individuals  compos- 
ing this  unincorporated  association  a  com- 
mon, private  interest,  they  would  be  capable 
of  taking  in  such  capacity,  and  for  such  pur- 
poses. But  such  a  purpose  is  conclusively 
repelled  by  any  possible  construction  to  be 
given  to  any  or  all  of  the  Instruments  by 
which  it  was  sought  to  vest  thU  gift,  ei- 
ther in  the  branch  society,  or  in  the  Madison 
Avenue  auxiliary. 

It  is  Just  because  the  statute  of  43  Eliza- 
beth is  not  In  force  In  this  state  that  the 
gifts  in  the  cases  we  have  cited  were  held 
to  be  void.  That  statute  was  enacted  for 
the  very  purpose  of  validating  gifts  which 
would  have  been  otherwise  invalid.    Both  in 
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its  title  and  Its  preamble  it  refers  to  "goods, 
cliattelB,  money,  and  stocks  of  money  given," 
etc.,  and  gifts  inter  vivos,  or  "perfected 
gifts,"  as  designated  In  the  opinion  of  tbe 
drcntt  court,  are  thus  within  the  very  terms 
of  the  act.  The  court  refers  in  support  of 
the  ground  of  Its  opinion  to  section  416  of 
article  23,  in  force  from  1868  to  1908,  which 
is  as  follows:  "It  shall  be  sufBdent  In  any 
suit,  pleading,  or  process,  either  at  law  or 
in  equity,  or  before  any  justice  of  the  peace, 
by  or  against  any  Joint  stock  company  or  as- 
sociation, to  describe  tbe  said  Joint  stock 
company  or  association,  by  tbe  name  or  title 
by  which  it  is  commonly  known,  or  by,  or 
under,  which  its  business  is  transacted." 
But  ttat  section  refers  exclusively  to  the 
form  of  pleading,  and  could  not  have  been 
designed  otherwise  to  enlarge  the  powers  or 
capabilities  of  Joint-stock  companies  or  asso- 
ciations. Before  that  act  such  unincorporat- 
ed associations  were  capable  of  suing  or  be- 
ing sued  In  the  names  of  the  individuals 
composing  the  association,  but  their  right 
thus  to  sue  or  be  sued  was  limited,  as  held 
in  Mears  v.  Moulton,  supra,  "to  matters  per- 
taining to  or  affecting  their  interests,"  etc., 
their  common,  private  Interests.  After  the 
passage  of  that  act,  and  during  its  continu- 
ance upon  the  statute  books,  they  could  sue 
or  be  sued,  either  by  the  names  of  those 
composing  the  association  or  by  tbe  title  un- 
der which  their  business  was  transacted, 
but  there  was  no  other  enlargement  of  their 
capabilities  or  powers.  We  cannot  perceive 
anything,  either  in  tbe  case  of  Littleton  v. 
Wells  CouncU,  98  Md.  453,  56  Atl.  798,  or 
My  Maryland  Lodge  v.  Adt,  100  Md.  238, 
69  Ati.  721,  68  L.  E.  A.  752,  which  supports 
the  proposition  under  consideration,  as  in 
both  those  cases  the  associations  were  deal- 
ing with  their  common,  private  interests. 
Their  power  to  make  contracts,  or  to  accept 
gifts,  must  be  exercised  for  their  own  pri- 
vate, common  interests,  and  not  for  those  of 
a  corporation,  such  as  tbe  missionary  so- 
ciety. 

All  the  authorities  agree  that  an  accept- 
ance is  an  essential  and  indispensable  ele- 
ment of  a  valid  gift  "inter  vivos."  In  14 
Amcr.  &  English  Enc.  of  Law,  p.  1015  (2d 
Ed.)  it  is  said:  "To  constitute  a  valid  gift 
inter  vivos,  there  must  be  a  gratuitous  and 
absolute  transfer  of  the  property  from  the 
donor  to  the  donee,  taking  effect  immediate- 
ly, and  fully  executed  by  a  delivery  of  the 
property  of  the  donor,  and  an  acceptance 
thereof  by  the  donee.  •  •  •  To  consti- 
tute a  valid  gift,  there  must  be  tbe  assent  of 
both  parties.  There  must  be,  not  only  a  de- 
livery of  the  property,  but  also  an  accept- 
ance on  the  part  of  the  donee."  Id.  1027.  In 
Thornton  on  Gifts,  i  79,  the  author  says: 
"Like  in  a  contract,  there  must  be  two  pep- 
sons  to  every  gift,  for  an  acceptance  of  the 
thing  given  Is  as  essential  as  the  acceptance 
of  the  terms  of  the  proposed  contract. 
•    •    •    Until    acceptance    the   donor    has 


foil  power  to  revoke  the  gift,  although  every 
other  act  has  l>een  performed  that  Is  essen- 
tial to  make  a  perfect  gift"  Section  81. 
"This  acceptance  must  be  within  the  life- 
time of  tbe  donor.  It  cannot  be  made  Atteir 
his  death."  Sections  80  and  116.  The  de- 
cided cases  sustain  these  text-writers.  In 
Pierce  t.  Buroughs,  58  N.  H.  302,  it  was  held 
that  "the  assent  of  both  parties  Is  as  neces- 
sary to  a  gift  as  to  a  contract"  In  Scott 
V.  Berkshire  Bank,  140  Mass.  157,  2  N.  B. 
925,  the  court  said,  "The  acceptance  of  the 
donee  completes  a  contract  between  the  do- 
nor and  the  bank."  In  Gray  v.  Nelson,  77 
Iowa,  60,  41  N.  W.  668,  a  gift  was  held  in- 
valid, "because  the  evidence  showed  there 
was  no  acceptance  of  the  gift"  In  Payne  v. 
Powell,  5  Bush.  (Ky.)  248,  where  there  was 
a  conflict  of  evidence  as  to  delivery,  the  court 
said,  "Even  if  the  view  that  there  was  deliv- 
ery was  adopted,  BtUl  there  is  no  evidence 
of  acceptance  of  tbe  gift  in  the  life  of  the 
father;"  and  it  may  be  observed  here  that 
all  tbe  cases  agree  that  In  gifts  between  par- 
ent and  child  the  courts  lean  towards  sus- 
taining the  gift,  if  possible.  In  Love  v.  Fran- 
cis, 63  Mich.  192,  29  N.  W.  848,  6  Am.  St 
Bep.  290,  it  Is  said:  "Tbe  acceptance  of  a 
gift  need  not  be  made  immediately.  It  is 
sufficient  if  made  before  revoked  by  deatfi, 
or  otherwise."  In  Blanchard  v.  Sheldon,  43 
Vt  514,  it  is  said:  "To  constitute  a  valid 
gift,  there  must  be  both  a  delivery  By  the 
donor  to  the  donee,  or  to  some  one  for  tbe 
donee,  and  an  acceptance  by  the  donee." 
And  in  Mckerson  v.  Nickerson,  28  Md.  332, 
this  court,  speaking  through  Judge  Alvey, 
said:  "To  complete  the  Investiture  of  title, 
there  must  be  tbe  mutual  consent  and  con- 
current wia  of  both  donor  and  donee,  or 
trustee  or  guardian  acting  for  tbe  donee  In 
the  acceptance  of  the  gift;"  and  in  Taylor 
V.  Henry,  48  Md.  557,  30  Am.  Bep.  486,  Judge 
Alvey  again  declared  acceptance  to  be  essen- 
tial. It  is  true  that  a  donee  is  not  required 
to  accept  a  gift  in  person.  He  may,  if  sui 
juris,  authorize  an  agent  to  accept  it,  or  be 
may  ratify  acceptance  by  an  agent  who  has 
undertaken  to  accept  for  him  without  au- 
thority. But  "it  must  be  shown,  either  that 
the  agent  has  authority  to  accept  or  that  his 
act  was  ratified  by  the  donee  before  a  revo- 
cation."   Thornton  on  Gifts,  {  88. 

I  may  have  dwelt  unduly  upon  the  neces- 
sity of  an  acceptance  by  the  donee,  but  it 
seemed  to  me  Important  to  emphasize  that 
necessity  as  the  foundation  of  the  conclu- 
sion to  wliich  I  am  driven,  viz.,  that  it  is 
impossible  to  find  any  acceptance  is  this 
case. 

It  is  conceded  that  at  common  law  a  be- 
quest to  an  unincorporated  body  is  void,  and 
tbe  reason  is  that  it  la  neither  a  natural 
person  nor  an  artificial  person.  It  is  neither 
endowed  with  the  Intelligence  and  volition 
which  are  natural  attributes  of  every  sane 
person  of  mature  years,  nor  has  it  been  In- 
vested by  tbe  state  with  tbose  powers*  to  be 
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ezndsed  for  Its  benefit  through  the  agency 
of  natnral  persons,  who  in  their  aggregate 
capacity  constitute  the  body  corporate.  The 
Legislature  of  this  state,  with  the  commend- 
able purpose  of  preventing  the  failure  of  be- 
quests or  devises  in  such  cases,  has  pro- 
vided that  Buch  bequests  or  devises  shall  not 
fail.  If  tiie  will  making  the  same  shall  con- 
tain directions  for  the  formation  of  a  corpo- 
ration to  take  the  samfe,  and  the  actual  form- 
ation of  such  corporation  within  12  months 
from  the  date  of  probate  of  the  will,  and 
this  provision  serves  to  show  how  settled  and 
inflexible  is  the  rule  of  the  common  law  that 
an  unincorporated  body  cannot  take  a  be- 
quest or  devise.  In  the  case  at  bar,  there 
was  no  corporate  body  answering  to  the  de- 
scription of  the  donee  in  this  case,  and  there 
has  been  no;ie  such  formed  since  the  date  of 
the  attempted  gift,  even  If  It  were  possible 
to  suppose  that  the  provision  of  the  C!ode 
above  mentioned  could,  by  any  rational  con- 
struction, be  held  to  embrace  such  a  case  as 
this. 

In  Hannon  v.  State,  d  0111,  440,  where  a 
gift  by  deed  was  attacked,  the  Court  of  Ap- 
peals said:  "Every  sane  man  has  authority 
to  give  away  his  property,  unless  he  at- 
tempts it  upon  terms  which  the  law  r^udl- 
ates  as  against  sound  policy.  He  cannot  give 
It  to  be  held  in  perpetuity,  or  by  any  tenure 
not  consistent  with  the  rules  of  law,  nor  may 
he  devote  it  to  impolitic  or  criminal  objects." 
The  English  statute  of  43  Elizabeth  was 
necessary  in  England  to  give  validity  to 
such  charitable  bequests,  devises,  and  gifts 
aa  that  now  nnder  consideration.  The 
courts  of  this  state  have  declared  that 
this  statute  "has  not  been  adopted  in  this 
state,  nor  its  principles  recognized  as  part 
of  the  common  law  of  this  stata"  Tb^ 
have  repudiated  that  statute  as  against 
sound  policy,  and  to  permit  property  In  this 
state  to  pass  and  be  held  under  its  policy  and 
principles  is,  In  the  language  of  9-  Gill,  supra, 
to  Buetaln  a  gift  attempted  to  be  made  "upon 
terms  which  the  law  repudiates  as  against 
sound  policy,"  and  "to  be  held"  by  a  tenure 
not  consistent  with  the  rules  of  law."  In 
Thornton  on  Gifts,  |  64,  it  is  said  a  gift  can- 
not be  made  to  a  dead  person,  "for  a  dead 
perton  hat  no  potoer  to  accept  it.  Nor  can 
one  be  made  to  an  unborn  Infant"  for  the 
same  reason.  In  the  latter  case  the  capacity 
to  accept  has  never  sprung  into  existence. 
In  the  former  It  has  i)erished  with  the  loss 
of  intelligence  and  volition. 

Tbe  principle  upon  which  the  text  is  found- 
ed Is  the  same  that  in  this  case  denies  valid- 
ity to  tlie  attempted  gift,  and  was  established 
iia  far  back  as  12  Coke's  Rep.  113,  Haynes 
Case.  "The  case  was  that  one  Wm.  Haynes 
had  digged  up  the  several  graves  of  three 
men  and  one  woman  in  the  night,  and  had 
taken  their  winding  sheets  from  their  bodies, 
and  bad  buried  them  again,  and  it  was  re- 
solved by  the  justices  at  Sergeants  Inn  In 
Fleetwood  that  the  properttf  ii»  the  sheets  re- 


malna  in  tho  owner,  that  U,  tn  htm  who 
had  property  ther^n,  when  the  dead  body 
was  wrapped  therewith  for  the  dead  body  is 
not  capable  of  it  as  lit  11th  Henry  4th.  If 
apparel  Is  put  upon  a  boy,  this  Is  a  gift  In 
the  law,  for  the  boy  hath  capacity  to  take 
it;  but  a  dead  body,  being  but  a  lump  of 
ciay,  hath  no  capacity.  •  •  •  Also  a  man 
cannot  relinguish  the  property  he  hath  to 
M»  goods,  unless  th»y  be  vested  in  another." 
This  opinion  or  report  I  conceive  to  contain 
the  absolute  law  of  this  case.  It  Is  couched 
in  the  quaint  language  and  style  of  the  per- 
iod, but  modem  rhetoric  could  add  nothing 
to  Its  clearness  or  cogency. 

In  Johnson  v.  Hines,  61  Md.  181,  the  court 
was  considering  the  effect  of  a  conveyance 
made  by  a  trustee  under  a  decree  in  equity, 
before  the  payment  of  the  purchase  money 
and  without  ratification  of  the  sale,  and  held 
that  the  unauthorized  deed  of  the  trustee 
could  convey  no  title  to  the  purchaser,  and  in 
80  holding  used  the  following  language: 
"That  nothing  can  emanate  from  nonentity, 
or,  as  more  tersely  enunciated,  de  nlhllo  nU, 
Is  an  axiom  in  the  physical  sciences  which 
might  be  appropriately  transferred  to  a  Ju- 
dicial investigation  of  this  nature."  And  It 
seems  not  inappropriate  to  repeat  the  lan- 
guage here.  How  can  acceptance  be  pre- 
sumed or  deduced  from  anything  in  the  case, 
if  the  donee  is  neither  a  natural  nor  an  arti- 
ficial person;  in  other  words,  if  it  is  a  non- 
entity. Or,  recurring  to  the  language  of  the 
Iowa  case  (Gray  v.  Nelson,  supra),  how  could 
"the  evidence  more  conclusively  show  that 
there  was  no  acceptance  of  the  gift,"  than  by 
showing,  as  it  does  show  here,  that  the  donee 
had  no  capacity  to  acc^t? 

It  can  make  no  difference  In  this  view  of 
the  case  that  the  parties  here  are  not  in  a 
court  of  law,  but  In  a  court  of  equity.  In 
De  Grange  v.  De  Grange,  96  Md.  614,  54  Atl. 
664,  this  court  said :  "It  has  been  uniformly 
held  that,  unless  the  gift  was  perfected  and 
the  subject-matter  of  it  had  passed  out  of 
the  dominion  of  the  donor  and  into  that  of 
the  donee  in  the  lifetime  of  the  donor,  the 
gift  was  not  perfected,  and  the  donee  could 
not  recover  it  from  the  estate  of  the  donor." 
In  no  case  will  a  court  of  equity  Interfere 
to  perfect  a  defective  or  imperfect  gift.  "A 
gift  which  is  not  good  and  valid  In  law  can- 
not be  made  good  In  equity."  Pennington  v. 
Glttings,  2  Gill  &  J.  208;  Cox  v.  Hill,  6  Md. 
287.  "liquity  cannot  make  that  good  and  en- 
forceable as  a  gift  Inter  vivos  which  was 
incomplete,  and  therefore  not  enforceable,  at 
law."  Baltimore  Retort  ft  Fire  Brick  Co.  v. 
Mall,  65  Md.  98,  3  AU.  286,  57  Am.  Rep.  304. 

I  share  the  desire  of  the  learned  Judge  of 
the  circuit  court  and  of  my  Brothers  in  this 
court  to  sustain  this  gift,  but  I  have  not 
been  able  to  reconcile  the  decree  which  1b 
here  affirmed  with  the  convictions  which  I 
entertain  as  to  the  legal  principle  which 
should  control  the  casa  I  feel  constrained 
to  adopt  the  language  of  Judge  Miller,  In 
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M.  B.  Chitfcb  ▼.  Warren,  snpia,  where  he 
said,  "It  Is  to  be  regretted  that  the  wUhes 
of  the  testatrix  (donor)  abotild  be  thus  de- 
feated, but  our  duty  is  to  declare  the  law  as 
we  find  it  to  be,  not  to  make  law  for  the  pur- 
pose of  carrying  out  what  we  may  think  in 
iadlTidnal  cases  ought  to  be  done^"  and  for 
the  reasons  stated,  but  with  sincere  respect 
and  deference  to  the  views  of  the  majority  of 
the  court,  I  think  the  decree  of  the  lower 
court  should  be  rerersed  and  the  bUl  be  dis- 
missed. 

X  am  authorized  by  Judge  SCHMUCKEK 
and  Judge  BUEKB  to  say  that  they  concur 
in  this  opinion. 

(M  Conn.  46S) 

LEONE  V.  I.  &  P.. MOTOR  CAB  CO. 

(Snpieme  Court  of  Errors  of  Connecticut. . 
June  15,  1911.) 

1.  Triai,  (8  296*)— Instbuctions-Chabge  as 
A  Whole— Invasion  of  Pbovince  or  Jdbt. 

A  charge  that  "whatever  may  have  been 
said  by  counsel  you  will  disregard,"  taken  to- 
gether with  other  parts  of  the  charge,  directing 
the  jury  to  take  the  law  from  the  court  and  to 
follow  it  strictly,  Is  not  objecdohaWe  as  an  in- 
vasion of  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  705;  Dec.  Dig.  S  2»6.») 

2.  EXCHANOE    OF    Pboperty    (§    13*)  —  AOTIOW 

FOK  Breach— Instrpchonb—Pebfobmance. 
In  an  action  for  breach  of  contract  wher^ 
by  plaintiff  was  to  deliver  a  specified  automobile 
"with  all  appurtenances  necessary  for  its  opera- 
tion and  in  good  running  condition,"  where  the 
defense  was  that  the  automobile  delivered  by 
plaintiff  was  defective,  instructions  set  out,  and 
held  that  they  did  not  unfairly  limit  the  tenns 
of  plaintiff's  written  gaaranty. 

[Ed.  Note.— For  other  cases,  see  Ehcchapge  of 
Property,  Dec.  Dig.  S  13. »] 

8.  EiZOEANOE  or  Pbope^ty  (§   13*)— Action 

roB  Bbeach— Benefits. 

In  an  action  for  breach  of  contract  where- 
by plaintiff  was  to  deliver  a  specified  automo- 
bile in  exchange  for  stock  in  defendant  company 
and  another  automobile,  where  the  defense  was 
the  defective  condition  of  the  automobile  deliv- 
ered by  plaintiff,  and  the  defendant  in  his  plead- 
lnf?8  did  not  claim  any  credit  for  the  stock  nor 
ask  for  its  return,  an  instruction  that  If  plain- 
tiff had  performed,  he  had  the  right  to  retain 
the  stock  as  part  of  the  bargain,  and  that  its 
value  was  immaterial,  is  correct,  and  adapted  to 
the  issues  in  the  case. 

[Ed.  Note.— For  other  cases,  see  £<xchange  of 
Property,  Dec.  Dig.  {  13.*] 
4.  Trial  (§|  251,  255*)—Beqdest8— Pleading 

AND  Issues: 

Where  defendant  in  an  action  for  breach  of 
a  contract  did  not  plead  the  arbitration  clause 
contained  in  the  contract,  nor  request  any  in- 
struction relating  to  it,  there  was  no  necessity 
for  an  instruction  thereon. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  Si  587-595,  627-641;  Dec.  Dig.  §S  251, 
SS.*! 

Appeal  from  Superior  Court,  Hartford 
County;   Luden  F.  Burpee,  Judge. 

Action  by  Peter  N.  Leone  against  the  I.  & 
F.  Motor  Car  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    No  error. 


Danaher  &  Danaher,  for  aitpellant  Sdiutx 
&  Edwards,  for  appelleei. 

ROBABACE,  3.  Peter  N.  Leone  was  the 
owner  of  an  automobile  which  he  called  the 
Brennan  automobile.  The  I.  &  F.  Motor  Car 
Company,  a  corporation  acting  through  W.  O. 
Fobs,  its  secretary,  entered  Into  a  written 
agreement  with  Leone  to  purchase  the  auto- 
mobile. The  contract  was  as  follows:  "This 
agreement  made  this  29th  day  of  June,  1910, 
by  and  between  the  I.  &  F.  Motor  Car  Co,, 
a  corporation  of  Arizona,  having  a  place  of 
business  in  New  Britain,  Conn.,  party  of  the 
first  part,  and  Peter  N.  Leone,  of  Hartford, 
Conn.,  party  of  the  second  part,  wltnesseth 
that,  for  and  In  consideration  of  the  sum  of 
one  dollar  (91.00)  ,by  each  of  the  parties  here- 
to paid  to  the  other,  and  the  receipt  of  which 
is  hereby  acknowledged,  said  parties  have 
agreed  as  follows:  The  party  of  the  second 
part  hereby  agrees  to  deliver  on  or  before 
July  2,  1910,  to  the  parly  df  the  first  part, 
to  be  its  property,  one  Brennan  automobile, 
with  ail  the- appurtenances  necessary  for  the 
operation  and  tn  good  running  condition. 
The  party  of  the  first  part  agrees  to  pay  to 
the  party  of  the  second  part  for  said  Bren- 
nan automobile  or  car  on  delivery  thereof  one 
thousand  (1,000)  shares  of  stock  tn  the  corpo- 
ration of  said  L  &  F.  Motor  Car  Co.,  and 
in  addition  thereto  agrees  to  deliver  to  the 
party  of  the  second  part  one  new  Firestone 
Columbus  Motor  Car  or  automobile  such  as 
is  shown  In  the  cut  attached  hereto,  and 
identified  as  'Model  6.— B'  except  that  the 
said  'Model  6 — ^B'  car  Is  to  be  equipped  with 
mud  guards  as  shown  in  the  cut  of  the  'Model 
7 — A'  car  or  automobile  also  attached  hereto, 
said  Firestone  Columbus  car  or.  automobile 
to  be  provided  with  a  transmission  or  drive 
such  as  disclosed  in  an  application  for  pat- 
ent filed  by  W.  O.  Foss  on  February  23,  1910, 
said  Firestone  Columbus  car  or  automobile 
equipped  as  set  forth  to  be  delivered  by  the 
party  of  the  first  part  to  the  party  of  tlie 
second  part  on  or  before  August  31,  1910,  It 
being  understood  that  if  the  said  Firestone 
Columbus  car  cannot  be  purchased  or  cannot 
be  procured,  ttiat  the  party  of  the  first  part 
will  furnish  to  the  party  of  the  second  part 
with  some  other  standard  make  of  new  four 
passenger  car  or  automobile  to  be  selected  by 
the  party  of  the  second  part,  said  other  car 
which  Is  to  be  selected  as  provided  by  said 
party  of  the  second  part,  to  be  equipped  with 
a  frame  similar  to  that  shown  in  said  cut 
6 — B,  the  engine  or  motor  car  to  have  a  cylin- 
der of  at  least  five  inch  bore  and  its  piston 
to  have  a  stroke  of  at  least  five  inches  and 
the  engine  or  motor  to  be  a  Continental  or 
American  British,  and  said  car  which  may  be 
thus  selected  to  have  a  McCue  steering  ix>st 
and  a  double  admission  system,  it  being  un- 
derstood that  the  car  to  be  furnished  by  said 
party  of  the  first  part  to  said  party  of  the 
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second  part  stttll  be  the  property  of  the  lat- 
ter aa  provided  for  hereinbefore,  and  also 
that  It  shall  have  the  necessary  appurtenanc- 
es hereinbefore  mentioned  and  shall  be  in 
good  and  running  condition.  It  Is.  nnder- 
stood,  also,  that  In  case  bf  anr  disagreement 
or  misunderstanding  between  the  ivartles  here- 
to, the  same  shall  not  be  litigated,  but  shall 
be  submitted  to  the  arbitration  of  three  per- 
sons, one  of  whom  shall  be  selected  by  the 
party  of  the  first  part,  the  second  by  the 
party  of  the  second  part,  and  the  third  by  the 
other  two  arbitrators.  In  testimony  whereof 
the  parties  hereto  have  hereunto  affixed  their 
hands  and  seals  this  29th  day  of  June,  1910. 
(Signed)  I.  &  F.  Motor  Car  Co.,  by  Willis  P. 
Corbln,  Pres.,  Walter  O.  Foss,  Sec'y.  Peter 
N.  Leone." 

Leone  delivered  the  Brennan  automobile 
to  Fobs,  who  took  the  same  into  bis  posses- 
sion under  the  written  agreement,  and  has 
since  retained  possession  of  the  same.  Short- 
ly after  the  Brennan  automobile  was  deliv- 
ered by  Leone  to  Foss,  the  1,000  shares  of 
the  I.  &  F.  Motor  Car  Company  were  trans- 
ferred to  Leone  -which  has  since  been  retained 
by  him.  The  I.  &  F.  Motor  Car  Company  re- 
fused, Iiowever,  to  deliver  the  automobile,  to 
which  reference  is  made  in  the  written  agree- 
ment, because  of  the  claimed  defective  condi- 
tion of  the  Brennan  automobile  and  the  fail- 
ure of  the  plaintiff  to  perform  the  conditions 
of  the  contract.  Leone  claimed  that  there 
were  no  defects  in  the  Brennan  automobile, 
and  that  there  had  been  a  full  performance 
of  the  contract  upon  his  part.  The  Jury 
found  the  Issues  tor  the  plaintill  add  the 
defendant  appealed.  The  defendants*  reasons 
vt  appeal  relate  to  alleged  errors  of  the 
court  in  its  instructions  to  the  Jury. 

[t]  Objection  is  made  to  the  charge  be- 
cause the  court  said  to  the  Jury  that  "What- 
ever may  have  been  said  by  counsel  you  will 
disregard."  -Separated  from  the.contert  this 
general  language  might  hove  misled  .the  Jury, 
but  when  contddered  in  proper  connection 
with  tbe  rest  of  the  instruction,  it  could  not 
have  done  so.  This  statement  was  selected 
from  a  portion  of  the  charge  reading  as  fol- 
]0W8:  '*At  .the  outset  I.  must  remind  you  of 
the  principles  of  law  which  must  govern  your 
deliberations.  The  court  will  instruct  you 
upon  the  questions  of  law  which  arise  in  the 
case,  and  are  to  govern  it,  and  you  will  fol- 
low the  Instructions  of  the  court  implicitly. 
Whatever  may  tiave  been  said  by  counsel  you 
tvill  disregard.  Whatever  you  think  the  law 
sbould  be  is  of  no  importance.  Xon  will  talie 
tbe  law  from  the  court,  and  follow  It  strict- 
ly. If  the  court  is  In  error,  its  error  may  be 
corrected.  If  you  attempt  to  follow  other 
law  than  that  given  by  the  court,  there  may 
be  no  mean^  of  redress."  The  instructions 
mast  be  read  together  to  determine  whether 
tbey  correctly  state  the  law.  State  v.  Ca- 
tie  ado,  83  Conn.  160,  166,  76  Atl.  42;  City  of 
Hartford  v.  Champion,  58  Conn.  268,  276,  20 
AtL  471..  TbeLJnstmctipns  in  this  pajragraph. 
mm  B.  whole  could  not  have  given  the  Jury  the 


impression  that  they  were  to  temore  front 
their  consideration  wliatever  may  have  been 
said  by  counsel.  It  is  reasonable  to  Infer 
that  the  Jury  must  Iiave  understood  from  the 
Judge's  remarks  that  questions  of  law  were 
to  be  taken  only  from  the  court  Taken  in 
this  way  this  remark  was  not  erroneous. 
Morriionse  v.  Bemson,  59  Conn.  392,  400,  401« 
22  Atl.  427. 

[t]  The  court  Instructed  the  Jury  that, 
"Tou  will  notice  that  there  is  no  warranty 
or  guaranty  of  component  parts  of  this  ma- 
chine. He  did  not  undertake  to  deliver  any 
particular  engine  or  any  particular  part.  He 
bad  that  certain  machine  which  Is  designat- 
ed as  a  Breiman  automobile.  It  was  that 
X>artlcnlar  machine  which  they  were  talking 
about,  whldi  the  plaintiff  was  willing  to  aeil 
and  which  the  defendant  was  willing  to  buy. 
The  guaranty,  the  undertaking  of  tbe  plain- 
tiff was  to  sell  the  particular  machine,  and  he 
bound  himself  only  to  this  extent,  that  that 
machine  when  he  delivered  It  to  the  defend* 
ant  should  be  In  good  and  running  condition! 
There  may  be  a  great  many  other  machines 
better  than  this  one.'  Ttiat  is  a  matter  of  no 
Importance.  These  parties  were  dealing  with 
that  one  madilne,  and  the  plalntUf  onderi 
took  only  that  that  machine  ri>6uld  be  at 
that  time  in  a  good  and  running  condition, 
and  the  language  must  be  considered  fairly 
and  reasonably,  as  Intelligent  men,  ordfftarliy 
prudent  men,  would  accept  it."  The  defend- 
ant contends  that  these  inetructlons  unfairly 
limited  the  terms  of  the  written  warranty,  la 
tbat  they  eliminated  from  tbe  consideration  of 
the  Jury  any  warranty  of  the  component 
part;,  defects  In  the  engine,  and  other  par- 
ticular parts  of  the  antomobll&  An  exami- 
nation of  the  Instructions  8h()ws  that  the  de- 
fendant's rights  under  the  warranty  In  the 
written  contract  were  carefully  protected  and 
eSEhanstlvely  explained  by  the  court  In  re- 
peated statements  upon  that  subject.  Among 
other  things  in  this  ctfnnectlon  it  said:  "'Tou 
will  notice  the  general  allegation  madd  by 
the  plaintiff  that  he  lias  performed  all  his 
obligations  under  the  terms  of  this  contract! 
Among  these  obligations  was'  this,  that  he 
woiild,  oft  or  before  July  2,  1910,  delivet  to 
tbe  defendant,  to  become  the  defendant's 
proi)erty,  one  Brennan  'automobfle  with  all 
the  appurtenances  necessary  for  the  opera- 
tion and  In  good  and  running  condition.  The 
defendant  denies  that  this  automobile,  which 
it  admits  it  received,  was  In  good  and  run- 
ning condition.  And  as  I  understand  the 
pleadings  and  the  evidence,  that  is  the  be- 
ginning of  the  controversy  between,  them. 
Was  this  machine,  then,  in  good  and  running 
condition?  It  is  a  question  of.  fact  for  you 
to  settle,  whether  or  not,  it  was,  on  the  29th 
day  of  June,  whoi  tbe  plaintiff  gave  it  over 
into  the  keeping  of  the  defendant,  in  good 
and  rnnnliig  condition."  It  was  also  stated, 
"Well,  now,  gentlemen,  if  this  plaintiff  la  en- 
titled to.  recover  at  afl,  it  wlU  he  because  tqic 
have  found  that  he  fulfilled  his  contract;  thut 
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be  performed  all  that  It  was  bis  duty  to  do 
according  to  the  terms  of  the  contract.  If 
be  did  that,  and  you  so  find,  yon  will  have 
no  occasion  to  consider  this  counterclaim  be- 
canse  the  counterclaim  1b  based  upon  the 
proposition  that  the  defendant  has  suffered 
loss  by  reason  of  the  failure  of  the  plaintiff 
to'  perform  the  contract  according  to  Its 
terms.  So,  If  yon  find  for  the  plaintiff,  you 
will  have  no  occasion  to  consider  the  case 
any  farther."  Upon  this  subject  the  Jury 
were  further  Instructed,  "I  understand  that 
to  mean  gentlemen,  that  If  you  find  this  de- 
fendant has  expended  any  sum  of  money  be- 
cause of  the  failnre  of  the  plaintiff  to  per- 
form his  part  of  the  contract,  you  are  at  lib- 
erty to  award  damages  to  the  defendant  for 
that  amount,  and  you  will  take  into  consider- 
ation the  evidence  which  has  been  offered 
hereby  the  defendant  for  that,  purpose.  Be- 
cause It  la  a  fact  that,  under  our  law,  and 
under  this  pleading,  if  this  defendant,  by 
reason  of  tbe  failure  of  the  plaintiff,  has 
been  put  to  expense  to  remedy  any  defect 
in  this  automobile,  be  is  mtltled  to  a  judg- 
ment In  liis  favor  for  that  amount" 

[S]  Tbe  defendant  also  complains  because 
tbe  court  Instructed  the  Jury  that,  "We  have 
had  considerable  testimony  as  to  tbe  value 
of  this  stock.  If  tbe  plaintiff  has  perform- 
ed his  contract  according  to  its  terms  be  has 
the  right  to  retain  that  stock ;  that  was  part 
of  the  bargain.  What  the  value  was  is  a 
matter  of  no  importance  here  whatever.  If 
tbe  plaintiff  failed  to  keep  the  terms  of  the 
contract  as  he  agreed,  and  tbe  defendant  has 
been  compelled  to  go  to  expense  on  that  ac- 
count, he  is  entitled  to  recover  for  that 
expense,  and  the  value  of  the  stock  in 'that 
connection  is  a  matter  of  no  Importance." 
Tbese  instructions  were  correct  and  adapted 
to  the  issues  in  tbe  case  on  trial.  If  tbe 
plaintiff  had  fully  performed  tbe  contract 
according  to  its  terms  he  had  a  right  to  re- 
tain the  stock.  Moreover,  the  defendant  in 
its  pleadings  does  not  claim  any  credit  for 
tbe  stock,  nor  ask  for  its  return.  Under 
these  circumstances  the  value  of  tbe  stock 
was  not  an  issue  in  tbe  case. 

[4]  The  defendant  assigns  aa  error  that 
tbe  trial  court  failed  to  charge  tbe  Jury  con- 
cerning tbe  arbitration  clause  contained  In 
the  written  contract  ▲  sufficient  answer  to 
this  claim  is  that  tbe  failure  to  arbitrate 
was  not  pleaded,  nor  any  request  made  to 
instruct  tbe  Jury  upon  this  subject 

There  la  no  error. 


(S  Boyce.  126) 

GOLDSTEIN  v.  STEELE  et  aL 

(Superior  Court  of  Delaware.    New  Castle. 

June  6,  1911.) 

JcsTicm  0¥  TBI  Peace  ({  122»)— Pbocess— 

ACCELEBATION — AiTIDAVIT. 

Where  a  justice's  judgment  was  rendered 
against   defendant   by   default   on   a   summons 


made  returnable  fortbwitb,  based'on  an  affidavit 
of  plaintiff's  attorney,  as  distinruisbed  from 
plaintiff,  as  provided  by  statute,  that  there  was 
danger  of  plaintiff  losing  the  benefit  of  process 
by  delay,  the  judgment  was  void  for  lack  of  jur- 
isdiction of  the  justice  to  render  it. 

[Ed.  Note. — For  otber  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  3^-^;  Dec.  Dig.  | 
122.*] 

Actl<Mi  by  Rebecca  Goldstein  against  Har- 
ry Steele  and  another.  On  rule  to  show 
cause  why  Judgment  entered  on  a  transcript 
of  a  justice  of  the  peace  should  not  be  strick- 
en from  the  record  and  vacated.    Granted. 

Argued  before  BOYCE  and  RICE,  JJ. 

Howell  S.  England,  for  plalntlft  Robert 
Adair,  fpr  defendants. 

RICE,  J.  (delivering  tbe  opinion  of  tbe 
court).  This  was  an  argument  on 'a  rule  to 
show  cause  why  a  judgment  should  not  be 
stricken  from  the  records  of  this  court  and 
vacated. 

The  transcript  from  the  Justice  of  the 
peace,  upon  which  the  Judgment  in  this  court 
was  entered,  sets  forth  that  tbe  "attorney 
for  Rebecca  Goldstein,  tbe  plaintiff  in  thix 
action,  makes  and  files  an  afi3davlt  to  the  de- 
mand and  that  there  is  danger  of  said  plain- 
tiff losing  the  benefit  of  process  by  delay." 
Upon  this  affidavit  tbe  Justice  of  the  peace 
on  the  27th  day  of  February,  A.  D.  1911,  is- 
sued summons  to  tbe  constable,  returnable 
forthwith.  Tbe  constable  made  return  of 
"Sunmioned  personally,"  tbe  same  being  v»^ 
ifled  by  bis  oath  in  writing,  and  on  tbe  same 
day  tbe  defendants  falling  to  am>ear,  tbe 
Justice  of  tbe  peace  gave  Judgment  in  de- 
fault in  favor  of  tlie  plaintiff  and  against 
the  defendants.  On  tbe  same  day  execntion 
on  tbe  Judgment  was  issued  to  tbe  constable 
returnable  on  Saturday,  Jane  3,  1911,  and 
on  this  execution  tbe  constable  made  return 
of  "No  goods"  on  March  2,  1911.  The  next 
day,  March  3,  1911,  a  certified  transcript  of 
the  docket  entries  of  tbe  Judgment  and  exe- 
cution thereon,  was  filed  in  the  protbono- 
tary's  ofilce  in  this  county. 

The  petitioners  in  the  rule,  being  the  de- 
fendants In  tbe  Judgment,  pray  that  the 
Judgment  be  stricken  from  the  records  of 
this  court  and  vacated,  claiming  that  the 
Judgment  is  illegal,  irregular  and  void,  be- 
cause the  attorney  for  the  plaintiff  made 
and  filed  the  afBdavit  and  not  tbe  plaintiff 
as  required  by  the  statutes  of  this  state 
Counsel  for  the  plaintiff  admits  that  the 
affidavit  filed  did  not  comply  with  the  pro- 
visions of  the  statutes,  but  claims  that  tbe 
Judgment  should  not  be  stricken  from  the 
records  and  vacated,  for  the  reason  that  tbls 
Is  not  the  proper  procedure  to  take,  until  tbe 
Judgment  below  has  been  reversed  by  other 
proceedings. 

The  court  are  of  tbe  opinion  that  as  the 
Justice's  transcript  of  the  docket  entries  of 
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the  Judgment,  filed  In  fiilB  court,  dearly  dis- 1 
closes  the  fact  that  the  affidavit  was  not 
taken  by  the  plaintiff  as  required  by  the  stat- 
utes, the  Justice  of  the  peace  did  not  have 
authority  or  Jurisdiction  to  enter  the  Judg- 
ment Gray  r.  Vandyke,  6  Houst  134;  Dlck- 
erson  ▼.  Legore,  6  Fennewlll,  482,  68  AtL 
1004. 

As  the  authority  or  Jurisdiction  was  lack- 
ing In  the  Justice,  then  the  judgment  and  all 
proceedings  therein  are  void. 

We  theref(K'e  make  the  rule  absolute  and 
order  that  the  Judgment  be  stricken  from  the 
records  of  this  court  and  vacated. 


(3  Boyee,  133) 

LINDSAY  et  aL  v.  CECCHL 
(Supreme  Court  of  Delaware.    June  20,  1911.) 
Mttnicifai,  Cobfokations  (I  705*)— Atjtomo- 

BILS  —  iNJtTBIES     TO     FEDESTBIAN  —  CHAUF- 

feub'b  IiicEjfSB— Violation  of  Statutes— 
Neguoence  Feb  Sb— Pboximatk  Cause. 
Though  the  operation  of  an  automobile  on 
the  streets  of  a  city  by  a  person  without  a  li- 
cense issued  by  the  Secretary  of  State,  as  re- 
2 aired  by  statute,  is  negligence  per  se,  such  neg- 
genee  is  not  in  itself  sufficient  to  justifv  a  re- 
covery from  injuries  to  a  child  .struck  oy  the 
automobile,  where  there  was  no  actual  connec- 
tion between  the  absence  of  the  license  and  the 
injury. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Deo.  Dig.  I  705.*] 

Error  to  Superior  Court,  Newcastle 
County. 

Action  by  Angelo  Gecchl,  by  Raffaelo  Cec- 
cbi,  his  next  friend,  against  Nancy  E.  Lind- 
say and  another.  Judgment  for  plaintiff  (1 
Boyce,  185,  75  Atl.  376),  and  defendants 
bring  error.    Reversed  and  remanded. 

Argued  before  CURTIS,  Oh.,  and  BOYCB, 
CONRAD,  and  WOOLLET,  JJ. 

James  Saulsbury,  for  plaintiffs  In  error. 
Z<eonard  B.  Wales,  for  defendant  In  error. 

CONRAD,  J.  (delivering  the  opinion  of  the 
court).  This  action  was  brought  in  the 
court  below  by  Angelo  Cecehi,  an  infant,  by 
his  next  friend,  Raffaelo  Cecchl,  against  the 
defendants,  Nancy  E.  Lindsay  and  Joseph 
Horace  Lindsay,  her  husband,  to  recover 
damages  for  ];>er80nal  Injuries  which  the 
platntifl  alleges  he  sustained  by  reason  of 
being  nm  Into,  knocked  down  and  injured 
by  an  automobile  driven  and  operated  by 
Nancy  B.  Lindsay,  one  of  the  defendants,  on 
the  24th  day  of  March,  A.  D.  1909,  near 
the  intersection  of  Sixth  and  'ratnall  streets 
in  the  city  of  Wilmington. 

The  plaintiff  was  a  child  of  about  six 
years  of  age.  The  narr.  of  the  plaintiffs  al- 
leges among  other  things  as  acts  of  neg- 
ligence that  the  driver  or  operator  of  the 
automobile  bad  no  proper  license  as  requir- 
ed by  the  act  of  assembly  in  that  behalf. 

The  plaintiff  had  a  verdict,  the  defendant 
havlns  excepted  to  the  charge  of  the  court 


to  tbe  Jury.  The  assignments  of  error  are 
based  upon  the  charge  of  the  court. 

The  main  point  raised  by  the  assignments 
of  error  to:  Did  the  court  below  »t  in  its 
Instructions  to  the  Jury  regarding  the  law 
governing  the  Issuing  of  licenses  to  persons 
operating  automobiles  in  this  state? 

nie  conrt  below  charged  the  Jury  in  part 
as  follows: 

"This  action  is  based  on  negligence,  which 
has  been  defined  to  be  the  want  of  ordinary 
care;  that  Is,  the  want  of  such  care  as  a 
reasonable  prudent  and  careful  person  would 
exercise  under  similar  circomstances.  With 
respect  to  the  matter  of  negligence  we  may 
say  to  yon  that  certain  things  are,  or  amount 
to,  negligence  In  law,  whether  any  active  or 
positive  negligence  be  proved  or  not  By 
the  laws  of  this  state  It  is  provided  that  no 
person  shall  operate  a  motor  vehicle  upon 
the  public  streets,  roads,  turnpikes,  or  high- 
ways of  thto  state  unless  he  had  first  ob- 
tained from  the  Secretary  of  State  a  license. 
The  violation  of  this  law  to  negligence  per 
se,  that  is,  an  act  of  negligence  Itself,  and 
renders  the  wrongdoer  liable  for  an  injury 
resTiltlng  from  such  misconduct 

"The  defendants  admit  that  the  operator 
of  the  machine  did  not  have  in  her  posses- 
sion at  the  time  of  the  accident  the  license 
required,  but  inidst  that  she  had  on  the 
morning  of  the  accident  and  prior  thereto, 
.made  the  required  affidavit  to  procure  such 
a  license,  and  had,  therefore,  complied  with 
the  law.  We  say  to  you,  however,  that  the 
mere  application  for  a  license,  or  the  mak- 
ing of  the  required  affidavit  would  not  meet 
the   requirements   of   the    statute.    •  .•    • 

"Now,  gentlemen,  if  yon  believe  from  the 
evidence  that  the  Injuries  to  the  plalntifl 
were  caused  by  the  negligent  running  and 
operation  of  the  machine  by  Nancy  E.  Lind- 
say, one  of  the  defendants,  and  that  the 
plaintiff  was  free  from  any  negligence  that 
contributed  to  the  accident  your  verdict 
should  be  in  favor  of  the  plaintiff.  Or  if 
yon  believe  that  the  said  defendant  was  op- 
erating the  machine  without  a  license  from 
the  Secretary  of  State,  thto  would  amount 
in  law  to  negligence,  and  tf  the  plaintiff 
was  free  from  any  negligence  that  contribu- 
ted to  the  accident,  your  verdict  should  be  in 
favor  of  the  plaintiff;  otherwise  you  should 
find  for  the  defendant." 

The  general  principle  Is  well  settled  that 
any  person,  violating  a  law  prohibiting  the 
act  in  connection  with  which  injury  results 
to  another  person,  is  guilty  of  negligence 
per  se,  but  In  thto  state  and  elsewhere  the 
courtn  have  very  uniformly  held  that  there 
must  be  a  causal  relation  between  the  vio- 
lation of  a  statute  and  the  injury,  to  ren- 
der the  defendant  Itable. 

The  court  below  In  Its  charge  to  the  Jury 
did  not  qualify  or  explain  that  the  failure 
to  procure  a  license  must  have  contributed 
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to  the  accident;  but  simply  state  as  the  law 
that  "the  violation  of  this  [license]  law  la 
negligence  per  ee,  that  is,  an  act  of  negli- 
gence Itself,  and  renders  the  wrongdoer  lia- 
ble for  an  injur;  resulting  from  such  mls- 
condnct,"  and  at  the  close  of  the  charge  the 
court  says: 

"If  you  believe  that  the  said  defendant 
was  operating  the  machine  without  a  li- 
cense from  the  Secretary  of  State,  this 
would  amount  in  law  to  negligence,  and  if 
the  plaintiff  was  free  from  any  negligence 
that  contributed  to  the  accidrat,  your  ver- 
dict should  be  in  favor  of  the  plaintiff." 

Beginning  with  the  case  of  Ferris  Giles  t. 
Diamond  State  Iron  Co.,  7  Houst  466,  8  Ati. 
868,  decided  In  1887,  the  courts  of  this  state, 
whenever  they  have  had  occasion  to  charge 
regarding  the  violation  of  a  statute  or  or- 
dinance constituting  negligence  per  se,  have 
stated  that  there  must  be  a  causal  ration 
between  the  violation  of  the  law  and  the 
Injury  complained  of. 

■See,  also,  Robinson  v.  Simpson,  8  Hoast. 
S86v  S2  AtL  287;  Jones  v.  Belt,  8  Houst 
Q62,  82  AU.  723;  Carswell  v.  Wilmington,  2 
Marv.  360,  43  Atl.  169 ;  Knopf  v.  P.,  W.  & 
B.  R.  H.  Co.,  2  PennewIU,  892,  46  AtL  747; 
Winkler  v.  P.  &  R.  R.  Co.,  4  PennewUl,  80, 
63  AU.  90;  MacFeat  v.  P.,  W.  &  B.  B.  B. 
Ca,  5  PennewUl,  52,  62  Atl.  896. 

,It  Is  evident  from  a  careful  reading  of 
the  testimony  foond  In  the  record  in  thiti 
case  that  there  was  no  possibility  of  causal 
connection  between  the  absence  of  the  li- 
cense and  the  injury  to  the  plaintiff. 

Possession  of  a  license  did  not  Insure  or 
even  tend  to  show  skill  on  the  part  of  the 
operator,  therefore  the  absence  of  a  license 
did  not  show  the  contrary. 

Whether  she  had  a  license  or  not  was 
therefore  clearly  immaterial  to  the  question 
of  her  negligence  towards  the  plaintiff,  and 
the  Jury  should  have  been  so  instructed. 

The  judgment  of  the  court  below  is  th'ere- 
fore  revorsed,  and  the  case  remanded  for  le- 
trlal. 


if  Bo7ce,  lit) 

McMULLIN  V.  BECK. 

(Superior  Conrt  of  Delaware.    New  Castle. 

June  2,  1911.) 

LiinTATioN  or  Acnons  (|  118*)— "Comicencx- 

MENT   OF  ACnOW"— FlUKO    o»  Pb^cipb  — 

Justice  Court. 

The  commencement  of  an  action  in  a  Jus- 
tice court,  that  will  arrest  the  nintilng  of  limita- 
tions, is  not  the  order  for  Bummoos  or  attach- 
ment, the  two  kinds  of  process  provided  for  In 
such  court,  bat  the  issuance  thereof,  so  that  fil- 
ing  a  prtecipe  before  the  Justice,  commanding 
the  issnance  of  summons  or  attachment,  is  not  a 
"commencement  of  action"  with  such  effect. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |S  627,  62S;  Dec.'  Dig.  i 
118.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1281-1286.] 


Action  by  Wfllard  S.  Beck  against  Thomas 
R.  McMuUin.  From  a  judgment  of  a  jus- 
tice of  the  peace,  defoidant  appeals.  Verdict 
directed  for  defendant 

Argued  before  BOTCE  and  WOODET,  33. 

Charles  B.  Evans  and  T.  Bayard  Helsel, 
for  appelant  Caleb  Bl  BnrdiauU,  for  re- 
spondent 

The  plaintiff  brought  bis  action  before  the 
justice  against  the  defendant  for  $173.22, 
balance  alleged  to  be  due  on  a  contract  or 
agreement  entered  into  with  the  defendant 
for  cutting  and  sawing  lumber,  railroad  ties, 
fence  posts,  and  cordwood. 

Summons  was  issued  by  the  Justice  on 
June  2,  1910,  but  It  was  proved  and  not  con- 
troverted that  the  plaintiff  filed  a  prseclpe 
with  the  justice  directing  that  suit  be 
brought  on  May  24,  1910.  The  cause  of  ao- 
tlon  was  barred  by  the  statute  of  llmitatlona 
on  May  27,  1910. 

At  the  trial,  when  the  plaintiff  rested, 
counsel  for  defendant  stated  tfiat  they  de- 
sired to  ask  the  court  to  instruct  the  Jury  to 
bring  in  a  verdict  for  the  defendant  and  in- 
quired whether,  If  such  an  application  were 
declined  by  the  court,  the  defendnnt  would 
then  be  allowed  to  put  in  his  testimony. 

BOTCH,  J.  If  your  application  should  be 
declined,  you  would  of  course  proceed  with 
your  case.  , 

The  defendant's  counsel  thereupon  moved 
that  the  court  Instruct  the  jury  to  find  for 
the  defendant  because  the  summons  was  not 
issued  until  June  2,  1910,  at  which  time  the 
action  was  barred  by  the  statute  of  limita- 
tions, and  in  the  meantime  there  had  been 
no  promise  of  payment  to  raise  the  bar  of  the 
statute. 

Counsel  for  plaintiff  contraded  that  the 
filing  of  the  preedpe  on  May  24,  1910,  whlcb 
was  three  days  before  the  statute  of  limita- 
tions began  to  run,  was  the  commencement 
of  the  action  and  that  therefore  it  was  not 
barred  by  the  statute. 

BOTCE,  J.  (delivering  the  opinion  of  th« 
court).  We  recognize  that  In  this  court  the 
use  of  the  prsecipe  prevails.  The  office  and 
effect  of  the  prsecipe  in  this  court  Is  not  be- 
fore us,  and  we  express  no  opinion  In  rda- 
tlon  thereto. 

The  question  now  before  us  is  whether  a! 
prteclpe  filed  before  a  justice  of  the  peace 
commanding  that  a  summons  or  attachment 
issue  is  the  commencement  of  an  action  sucli, 
as  will  arrest  the  operation  of  the  act  of  Uxn- 
itatlons. 

The  justice's  court  la  a  court  of  specif 
and  limited  jurisdiction.  It  is  without  terms 
or  rules  and  we  know  of  no  practice  prevail- 
ing in  a  justice's  court  for  the  use  of  tlie 
praecipe  in  bringing  an  action. 

The  statute  giving  Jurisdiction  to  Justices 
of  the  peace  In  civil  actions  provides  for  two 
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kinds  of  process:  One  la  by  summoas  and 
the  other  by  attachment  Whether  a  person 
desiring  to  bring  an  action  before  a  justice 
sliaU  demand  a  summons  or  attachment  oral- 
ly or  In  writing,  we  think  the  action  Is  not 
begun  nntil  the  process  la  actually  Issued  by 
tbe  Justice. '  It  la  not  the  order  for  the  sum- 
mons or  attachment,  but  the  Issuance  there- 
of, In  a  Justice's  court,  that  operates  in  ar- 
resting the  act  of  limitations.  In  this  case, 
the  summons  not  haying  issued  until  the 
2d  day  of  June,  1910,  more  than  three  years 
from  the  time  the  cause  of  action  accrued, 
to  wit,  24th  day  of  May,  1910,  tbe  act  of  lim- 
itations had  run  before  the  action  was- 
brought.  And  the  act  of  limitations  having 
been  pleaded,  tbe  plaintllF  is  not  entitled  to 
recover  in  this  action,  and  the  request  of  the 
defendant  for  binding  Instructions  In  favor 
of  the  defendant  should  be  granted. 

Gentlemen  of  the  Jury,  you  are  directed  to 
tetum  a  verdict  for  the  defendant 

Verdict  for  defendant. 


(2S1  Pa.  862) 

MERCHANTS'  ft  MBOHAOTCS'  BANK  OP 
SCRANTON  V.  POORE  et  al. 

(Snprem*  C(MUt  «(  Pennsylvania.    A^ril  10, 
1911.) 

1.  Husband  ahd  Wnx  ({  232*)— ConrBAOiB 

OF  Mabbikd  Woman— Pbesumptiohs. 

Under  Act  June  8,  1898  fP.  I*  844),  a  mar- 
ried woman  may  contract  as  if  she  were  unmar- 
ried with  the  exceptions  noted  in  tliat  act;  and 
the  unrestricted  right  to  make  contracts  has 
cliaDeed  the  former  presumption  of  the  invalid- 
ity 01  her  contracts. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  !§  &4A-M8 ;  Dec.  Dig.  f  232.*] 

a  JUDOMKNT  (I  481*)— COLLATKBAI,  ATTACK— 
CoRTKBaiOIf  or  JTJDAICKRT  BT  MABRTEn  Wo- 

xah. 

since  the  passage  of  Act  June  8,  1893  fP. 
Ij.  S44),  there  is  no  presumption  that  a  judg- 
ment  confessed  by  a  married  woman  was  void, 
and,  ft  l>eiiig  voidable  only,  it  cannot  be  collat- 
erally attacked  in  ejectm^t. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  917;   Dea  Dig.  |  481.*] 

Appeal  from  Court  of  Common  Pleaa, 
Ladiawanna  County. 

Action  by  the  Merch^ta'  ft  Mecbanlca* 
Bank  of  Scranton  against  Marlon  Poore  and 
others.  Judgment  for  plaintlfl,  and  defend- 
jmts  appeal.    Affirmed. 

Argned  before  MESTRBZAT,  POTTESl, 
BLKIN,  STEWART,  and  MOSCHZISKSB, 
JJ. 

Cornelius  Coinegys  and  George  8.  Horn, 
for  appellitnis.  Charles  H.  Welles  and  Wil- 
liam W.  Latbrope,  for  appellee. 

MESTREZAT,  J.  This  was  an  action  of 
ejectment  brought  by  the  plaintiff  against 
<?hrl8tlna  R.  Lindsay  to  recover  a  piece  of 
land'  in  the  city  of  Scranton.    The  defendant 


died  in  1909  and  her  children  were  substi- 
tuted as  defendants.  Christina  R.  Lindsay, 
the  wife  of  R.  M.  Lindsay,  was  the  owner  of 
the  premises  in  dispute.  On  January  18, 
1895,  she  and  her  husband  and  one  William 
Richmond  signed  a  promissory  note  contain- 
ing a  confession  of  Judgment  and  waiving  in- 
quisition for  the  sum  of  $7,000,  payable  to 
the  Merchants'  &  Mechanics'  Bank,  the  plain- 
tiff in  this  action.  Judgment  was  entered 
on  the  note  In  tbe  common  pleas  of  Lacka- 
wanna county  on  January  21.  1895.  A  writ 
of  fieri  facias  was  Issued  on  tne  Judgment  on 
December  18,  1899,  and  by  virtue  thereof  the 
sheriff  sold  the  land  in  controversy  to  the 
Merchants'  &  Mechanics'  Bank,  the  plaintiff 
In  .the  execution.  This  action  of  ejectment 
was  brought  August  28,  1906,  to  recover  the 
property  purchased  by  the  plaintiff  at  the 
sherifTs  sale. 

On  the  trial  of  the  cause  tbe  defendants 
offered  to  show  that  at  the  time  the  Judg- 
ment note  wag  signed  by  Christina  R.  Lind- 
say she  was  a  married  woman,  the  wife  of 
R.  M.  Lindsay,  and  that  the  note  was  given 
as  collateral  security  for  the  Indebtedness  of 
tbe  New  Buffalo  Coal  Company.  The  offer 
was  objected  to  by  plaintiff's  counsel,  but 
was  admitted  for  the  time  being.  Subse- 
quently the  court  changed  Its  ruling,  sustain- 
ed the  objection  to  the  offer,  and  directed 
the  jury  to  return  a  verdict  for  the  plaintiff. 
The  exclusion  of  the  testimony  Is  the  only 
matter  assigned  for  error. 

At  common  law  a  Judgment  note  executed 
by  a  married  woman  was  void,  and  real'  es- 
tate sold  on  the  Judgment  entered  thereon 
passed  no  title  to  the  purchaser.  The  Judg- 
ment was  open  to  collateral  attack,  and 
could  be  impeached  on  the  trial  of  an  eject- 
ment brought  to  recover  the  premises  sold 
by  the  sheriff.  But  the  Acts  of  June  3,  1887 
(P.  L.  332),  and  1893  entirely  changed  the 
common  law  in  this  respect 

[1]  By  the  act  of  June  8,  1893  (P.  L.  344), 
a  married  woman  was  given  the  same  right 
and  power  as  an  unmarried  person  to  ac- 
quire, own,  possess,  control,  or  dispose  of  all 
kinds  of  property,  but  requiring  her  husband 
to  join  in  conveying  or  mortgaging  her  real 
estate.  She  was  also  given  the  same  right 
as  an  unmarried  person  to  make  contracts, 
with  the  exception  that  she  could  not  become 
an  accommodation  Indorser,  maker,  guaran- 
tor, or  surety  for  another.  The  act  also  con- 
ferred upon  her  the  power  to  dispose  of  her 
property  by  will  in  the  same  manner  as  If 
she  were  unmarried. 

It  will  be  observed  that  under  the  act  of 
1893  a  married  woman  occupies  tbe  same' 
position  with  regard  to  her  property  and  the 
right  to  make  contracts  as  If  she  were  un- 
married, with  the  exceptions  noted.  Former- 
ly her  capacity  to  contract  was  exceptional 
and  her  disability  general.  Now  the  disabil- 
ity is  exceptional  and  her  capacity  general; 
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the  burden  telng  on  her  when  she  seeks  to 
avoid  her  contract  to  bring  It  within  one  of 
the  few  exceptions.  Patrick  &  Co.  v.  Smith, 
165  Pa.  626,  30  Ati.  1044.  The  nnlimlted 
power  over  her  property  and  the  unrestrict- 
ed right  to  make  contracts  have  changed  the 
former  presumption  that  her  contracts  were 
▼old.  A  note  or  other  obligation  given  by  a 
married  woman  is  now  presumed  to  be  valid, 
and,  if  she  alleges  that  It  is  Invalid,  the  bur- 
den is  upon  her  to  show  that  it  comes  with- 
in the  exceptions  to  her  right  to  contract 
made  in  the  statute.  It  follows,  and  we 
have  so  held,  that  a  judgment  confessed  by 
a  married  woman  is  no  longer  prima  facie 
void ;  at  most,  it  is  voidable,  and  on  her  ap- 
plication may  be  set  aside  only  when  it  ap- 
pears to  liave  been  unauthorized  by  the  act. 

[2]  It  is  a  settled  rule  that  a  judgment 
regular  on  its  face  and  entered  by  a  court 
of  competent  Jurisdiction  cannot,  in  the  ab- 
sence of  fraud  or  collusion,  be  impeached 
collaterally  in  any  court  by  the  parties  or 
privies  thereto,  or  by  a  stranger.  Since  the 
passage  of  the  act  of  1893,  there  being  no 
presumption  that  a  judgment  confessed  by  a 
married  woman  is  void,  -it  Is  prima  facie  val- 
id, and  being  only  voidable  it  cannot  be  at- 
tacked In  a  collateral  proceeding. 

The  learned  counsel  for  the  defendants  con- 
tend that  the  judgment  was  open  to  attack 
on  the  trial  of  the  ejectment  biecause  the 
plaintiff  in  the  execution  who  became  the 
purchaser  of  the  real  estate  in  dispute  had 
actual  notice  and  knowledge  that  the  note 
on  which  the  Judgment  was  entered  was  giv- 
en as  collateral  security.  Conceding  this  to 
be  true,  it  is  not  sufficient  to  permit  the  de- 
fendants to  attack  the  judgment  in  the  col- 
lateral proceeding.  The  judgment  was  reg- 
ular on  its  face,  and  did  not  disclose  that 
the  defendant  Was  a  married  woman.  Such 
an  attack  can  only  be  made  when  the  Judg- 
ment is  void.  If  the  Judgment  is  voidable — 
that  is,,  if  the  note  was  given  as  collateral 
security  which  is  unauthorized  by  the  act  of 
1893 — the  defendants  could  only  get  relief 
by  an  application  to  the  court  to  open  or 
strike  it  off.  Until  such  a  proceeding  was 
Instituted,  the  payee,  notwithstanding  his 
knowledge  that  the  note  was  given  for  a 
purpose  prohibited  by  the  act  of  assembly, 
had  the  right  to  assume  that  no  attack  would 
Ibe  made  upon  it  So  far  as  the  record  dis- 
closes, the  Judgment  was  valid,  and  hence 
the  sheriff's  deed  conveyed  a  good  title  to 
the  purchaser.  If  the  Judgment  was  invalid, 
by  reason  of  the  note  having  been  given  as 
collateral  security,  it  was  simply  voidable 
and  not  void,  and  therefore  was  not  the  sub- 
ject of  attack  on  the  trial  of  the  ejectmrat 
brought  to  recover  the  real  estate  conveyed 
by  the  sheriffs  deed.  The  learned  Judge 
was  right  in  directing  a  verdict  for  the 
plaintiff. 

The  Judgment  Is  affirmed. 


(SI  Pa.  MB) 

WEIAVHR  V.  PHILLIPS. 

(Supreme  Court  of  Pennaylvaoia.    April  10. 
1911.) 

1.  LiBEI.  ANO  Sl^UIDEK  d  7*)— ABIIOLB  IABK/- 

ot;s  Peb  Se. 

A  newspaper  alUcle,  reflecting  on  the  con- 
dition of  morals  not  forbidding  voters  from  ac- 
cepting money  in  connection  with  politics,  and 
alleKinK  that  niaintiff  received  an  appointment 
to  an  officp  for  a  political  activity  resnttioK  In  the 
defeat  of  hia  owa  brother,  is  not  libelous  per  we. 

[Ed.  Note.— For  other  poses,  see  Libel  and 
Slander,  Cent  Dig.  ff  17-78;   Dec.  Dig.  {  7.*] 

2.  DisinssAi,  AiTD  NoNSDiT  a  68*)— NOITSCIT 

— LiBEX  Surr. 

Where,  in  an  action  for  libel,  the  article  com- 
plained of  is  not  libelons  per  se,  and  there  Is  no 
allegation  of  special  damages,  nonsnit  is  proper. 

TRd.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |i  134-139;   Dec.  Dig. 

Appeal  from  Court  of  Common  Pleas,  L»- 
coming  County. 

Action  by  Byron  A.  Weavo:  against  H.  O. 
Phillips.  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

Hart,  P.  J.,  in  refusing  to  take  off  the  non- 
suit, filed  the  following  opinion: 

"This  is  a  motion  to  take  off  nonsuit,  en- 
tered at  the  dose  of  the  plaintlfTs  testimony 
in  an  action  of  trespass  for  libel.  The  de- 
fendant was  and  is  the  publisher  of  a  news- 
paper published  in  the  borough  of  Montoura- 
vllle,  in  this  county,  called  the  Republic 
l%e  plaintiff  was,  at  the  time  of  the  publi- 
cation complained  of,  postmaster  and  a  citi- 
zen and  voter  in  that  borough.  On  October 
26,  1908,  the  defendant  published  in  the 
Republic  the  article  declared  upon  and  com- 
plained of,  wliich  is  as  follows: 

«  The  Same  Old  Story. 

"'Who  was  surprised  at  the  local  names 
appearing  in  that  list  of  disseminators  print- 
ed in  the  Sun  this  evening.  One  familiar 
with  the  operations  of  the  Boss,  and  hia 
suckers,  guessed  all  the  names  before  they 
were  made  public.  It  is  not  to  be  believed 
that  all  the  fellows  got  money.  In  some 
cases,  it  is  believed,  the  money  went  to  some- 
body else,  and  the  other  fellow's 'name  ap- 
pears. In  brief,  there  is  nothing  new  or  sur. 
prising  so  far  as  local  conditions  are  con- 
cemed.  Things  have  been  equally  as  bad 
within  onr  borough  ever  since  the  Boss  was 
made  postmaster  as  a  fitting  reward  for 
defeating  his  brother,  who  was  the  regular 
Republican  nominee  for  sheriff.  When  trea- 
son is  rewarded,  instead  of  punished,  condi- 
tions soon  become  too  bad  for  comparison.* 

"The  article  referred  to,  as  pablished  in 
the  Sun,  is  fully  set  forth  in  the  plaintUTs 
declaration,  and  .shows  that  the  name  of  By- 
ron A.  Weaver,  plaintiff,  does  not  appear  In 
the  Ust  of  disseminators  referred  to  in  the 
publication  complained  of,  nor  does  the  arti- 
cle, complained  of  state  that  it  does.    It  !■ 
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complained  by  way  of  Innuendo  in  the  plain- 
tiff's declaration  that  the  words  Imply  that 
the  plaintiff  has  corruptly  solicited  and  re- 
ceived money  from  one  Blias  Deemer,  a  can- 
didate for  Congress,  for  the  purpose  of  cor- 
ruptly and  unlawfully  iofluenciog  his  own 
Tote  and  the  votes  of  others  at  the  primary 
election.  And  It  Is  claimed  further  by  way 
of  innuendo  that  the  article  complained  of 
means  that  the  plaintiff  had  agreed  to  re- 
ceive from  some  one  unknown  the  ofQce  of 
postmaster  aa  a  reward  for  his  vote  and  in- 
fluence against  his  brother,  George  W.  Weav- 
er, when  a  candidate  for  sheriff  of  Lycoming 
county.  It  does  not  seem  to  us  that  either  ot 
these  Inferences  can  legitimately  be  drawn 
from  the  publication  complained  of. 

[1]  "It  would  be  placing  an  undue  re- 
straint upon  the  public  press  to  prohibit 
publication  of  the  statements  filed  by  can- 
didates for  office  showing  their  expenditures 
aa  required  by  law,  as  one  of  the  manifest 
purposes  of  the  act  requiring  it  is  publica- 
tion, and  there  is  nothing  in  the  article  com- 
plained of  that  goes  further  than  to  reflect 
upon  the  condition  of  morals  that  does  not 
forbid  the  voter  from  accepting  money  in 
connection  with  politics,  even  though  receiv- 
ed for  purposes  expressly  authorized  by  law. 
The  inference  cannot  be  legitimately  drawn 
from  the  article  that  the  plaintiff  received 
money  to  influence  his  vote  or  the  vote  of 
any  one  else.  The  innuendo  relating  to  his 
receiving  the  appointment  of  postmaster  as 
a  reward  for  opposing  bis  brother  for  sher- 
iff Is,  If  anything,  still  further  remote  and 
unwarranted.  It  is  not  and  never  has  been 
considered  a  reflection  upon  a  voter  to  re- 
ceive an  appointment  to  office  as  a  reward 
for  political  activity,  even  though  such  ac- 
tivity might  result  in  the  defeat  of  a  brother. 
No  law  forbids  or  prohibits  it  It  might  be 
some  evidence  of  an  unnatural  estrangement; 
but  such  is  not  a  crime,  nor  does  it  involve 
moral  turpitude.  The  article  does  not  say, 
B<Mr  can  any  such  Inference  be  drawn  there- 
from, that  the  plaintiff  opposed  his  brother 
and  voted  against  him  by  reason  of  a  prom- 
ise that  be  should  receive  aa  a  compensation 
therefor  the  appointment  of  postmaster. 
This  would  be  charging  him  with  en  offense 
which  is  made  a  misdemeanor.  No  such 
charge  is  made  by  the  defendant,  and  there 
is,  therefore,  nothing  in  the  publication  that 
can  be  construed  so  as  to  warrant  or  sup- 
port the  innuendo  declared  upon. 

"In  Pittsburg,  Allegheny  &  Manchester 
Passenger  Railway  Co.  v.  McOnrdy,  114  Pa. 
664,  8  Atl.  230,  60  Am.  Rep.  863,  Justice 
ClariE  says:  'Words,  it  is  true,  are  not  con- 
strued in  mitlorl  sense.  It  Is  sufficient  if 
In  their  plain  or  popular  meaning  they  are 
libelous;  but  when  they  do  not  In  them- 
selves convey  the  meaning  imputed  to  them 
In  the  Innuendo,  or  where  they  are  ambigu- 
ous or  equivocal,  there  must  be,  not  only  In 


the  pleadings  but  also  In  the  proofs,  refer- 
ence to  some  extrinsic  matter  which  will 
show  the  sense  in  which  they  were  under- 
stood.' In  Price  v.  Conway,  134  Pa.  340, 
19  AU.  687,  8  li.  R.  A.  193,  19  Am.  St  Rep. 
704,  Justice  McCollom  says:  'An  Innuendo 
cannot  Introduce  new  matter,  or  enlarge  the 
natural  meaning  of  words,  or  put  upon  them 
a  construction  they  will  not  bear.' 

[2]  "There  is  no  allegation  of  special  dam- 
ages in  the  pleadings,  nor  is  there  any  proof 
of  such.  'Special  damages  are  such  as  the 
law  will  not  Infer  from  the  nature  of  the 
words  themselves.  They  must  therefore  be 
specially  claimed  In  the  pleadings,  and  evi- 
dence of  them  must  I>e  given  at  the  trial.' 
Ripple  V.  Little,  6  Lack.  Jur.  198;  13  Am. 
&  Eng.  Ency.  of  Law  (Ist  Ed.)  434. 

"We  are  satisfied,  after  a  careful  examina- 
tion of  the  evidence  and  the  law  applicable 
thereto,  that  we  would  not  have  been  Justi- 
fied in  refusing  the  defendant's  motion  for 
nonsuit  And  now,  February  19,  1910,  mo- 
tion to  take  off  compulsory  nonsuit  is  ovtxr 
ruled." 

Argued  before  FEILL,  O.  J.,  and  MftSTREJ- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

Jobs  B.  Cupp  and  Mortimer  0.  Rhone,  for 
appellant  Seth  T.  McCormick  and  Seth  T. 
McCormi<^,  Jr.,  for  ap];>ellee. 

PER  CURIAM.  The  Judgment  Is  affirmed, 
on  the  opinion  of  the  learned  Judge  of  the 
common  pleas. 


(mFa.MO 


TEROER  T.  HUNN. 


HUNN  V.  ARONSON  «t  at 

(Supreme  Court  of  Pennsylvania.    April  10. 
1911.) 

1.  Appbal  and  Bbbob  (I  763*)  — EQxnrr— 
Statement  ot  Erbobs. 

Where  the  record  on  appeal  in  equity  fails 
to  show  that  appellant  filea  in  the  court  be- 
low a  brief  statement  of  errors  as  alleged,  as  re- 
quired by  equity  rule  92,  the  appeal  will  be 
quashed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3086-3089:  Dec.  Dig.  | 
753.*] 

2.  Appeai.  and  Ebbob  ({  733*)— Assioruent 
OT  Ebbob— SumciENCT. 

An  assignment  of  error  is  I)ad  where  it 
merely  alleges  error  in  sustaining  plaintiiTs  bill 
without  setting  forth  the  final  decree. 

[Ed.  Note. — For  other  cases,  see  Aweal  and 
Error,  Cent  Dig.  ||  3026-3027;  Dec.  Dig.  i 
733.*] 

8.  Appkai.  and  Ebbob  (|  726*)— Assionments 

OP  BJBBOB— SumcrENCT. 

An  assignment  of  error  that  alleges  gener- 
ally that  the  court  erred  in  dismissing  defend- 
ant's exceptions,  and  not  setting  them  forth,  is 
bad. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
HJrror,  Cent  Dig.  {{  3002-3006;  Dea  Dig.  | 
725.*] 
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4.  APPKAZ.  AITD  EkiBOB  (I  TSl*)— ABBiaNMERTS 

or  Ebbob— StrFPiciENCT. 

An  aasignment  alleging  eiror  in  refasinir  to 
consider  request  for  findings  of  fact,  and  not 
setting  fortli  the  findings,  is  bad. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Brioiy  Oent.  Die-  U  8017-3021;  Dec.  Dig.  S 
781.»I 

B.  Appeal  and  Ebbob  (I  1000*)— FnTDiiros 

OF  Tbiai.  Coubt— Rbview, 

Findings  of  fact  by  the  judge  in  an  equity 
suit,  authorized  by  the  evidence,  will  not  be  re- 
Tersed  except  for  manifest  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brrop,  Cent  Dig.  ii  3970-3978;  Dec  Dig.  { 
1009.*] 

6.  Appeal  and  Ebbob  (J  781*>— Absiowmbnts 
or  Ebbob— SuPFiciBNCT. 

An  assignment  of  error  to  the  dismissal  of 
an  exception  to  a  finding  of  fact  as  set  forth 
from  the  opinion  of  the  trial  judge  cannot  be 
■ostained. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ii  3017-30Z1:  Dec  Dig.  i 
731.*] 

7.  EQtnrr  (I  870*)  — PBAonoB— Consolida- 
tion OF  Causes. 

Where  two  bills  in  equity  are  tried  togeth- 
er under  an  agreement  that  the  evidence  taken 
shall  apply  to  both  bills  but  that  separate  find- 
ings shall  be  submitted  in  each  case,  and  the 
testimony  and  the  questions  involved  are  the 
same,  a  single  adjudication  is  not  error  if  the 
court  finds  on  the  facts  separately  and  enters 
separate  decrees. 

[Ea.  Note.— For  other  cases,  see  ©inity.  Cent 
Dig.  i  781;  Dec  Wg.  {  870.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

BUls  by  George  W.  Yerger,  Jr.,  assignee  of 
Julea  E.  Aronson,  against  Ezeklel  Hunn,  Jr., 
and  by  Ezeklel  Hunn,  Jr.,  against  Jules  B. 
Aronson  and  others.  From  decrees  dismiss- 
'ing  the  first  suit  and  sustaining  the  Becond, 
George  W.  Yerger,  Jr,  and  others  appeal. 
Affirmed. 

It  appeared  that  on  August  5, 1908,  Ezeklel 
Hunn,  Jr.,  trustee,  entered  Into  a  written 
agreement  with  A.  Florence  Yerger,  as  agent 
for  Jules  E.  Aronson,  for  the  sale  of  the 
premises  at  No.  1508  Arch  street,  Phila- 
delphia, for  the  sum  of  ?33,000,  of  which 
$500  was  paid  In  cash  at  the  signing  of  the 
agreement,  $7,500  was  to  be  paid  at  the  set- 
tlement, and  the  balance  of  $25,000  was  to 
remain  on  first  mortgage  for  three  years. 
The  premises  were  to  be  conveyed  "free  and 
clear  of  all  incumbrance  and  easements," 
and  the  title  was  to  be  such  as  would  be 
insured  by  any  reputable  title  company  of 
Philadelphia.  The  agreement  was  to  be  per- 
formed within  00  days  of  its  date,  which 
time  was  to  be  of  the  essence  of  the  agree- 
ment, unless  extended  by  mutual  consent  In 
writing  Indorsed  thereon.  It  further  'appear- 
ed that  the  purchaser  applied  for  a  policy 
of  title  insurance,  and  the  title  insuance 
company  Issued  Its  settlement  certificate  for 
the  property  which  showed  as  exceptions  not 
to  be  covered  by  the. policy,  that  the  prem- 


ises were  situated  In  .the  bed  of  the  pro- 
jected Parkway,  on  the  city  plan,  and  that 
they  were  subject  to  the  terms  of  an  ordi- 
nance for  the  vrldenlng  of  Arch  street  Tha 
60  days  allowed  by  the  agreement  for  set-' 
tlement  expired  on  October  4,  1908.  It  waa 
arranged  that  the  settlement  should  be  made 
on  October  3d,  at  the  office  of  the  title  com- 
pany; but  a  postponement  was  made  nntU 
October  6th  and  on  that  date  there  was  a 
second  postponement  until  the  following  day, 
but  no  settlement  was  then  made.  On  Octo- 
ber 9th,  the  vendor  tendered  an  executed 
deed  to  the  agent  for  the  purchaser,  but 
settlement  was  not  made.  The  court  below 
found  as  a  fact  that  this  was  a  legal  tender 
of  the'  deed  to  the  representative  of  the  de- 
fendant No  agreement  in  writing  to  extend 
the  Ume  of  settlement,  as  required  by  the 
terms  of  the  contract  was  shovra.  On  No- 
vember 20,  1908,  Jules  B.  Aronson  executed 
and  delivered  to  George  W.  Yerger,  Jr.,  an 
assignment  of  all  his  right  title,  and  inter- 
est in  the  agreonent  of  sale  with  Hunn, 
trustee ;  and  this  assignment  was  filed  in  the 
office  of  the  recorder  of  deeds  at  FhUa> 
delphla.  On  February  8,  1909,  Ezeklel  Huno, 
Jr.,  substituted  trustee  for  Lydla  J.  Hunn 
under  the  will  of  Townsend  Sharpless,  de- 
ceased, filed  a  bill  In  equity  In  the  court  ot 
cotnmon  pleas.  No.  .8,  of  Fhlladjetlpbla  opuih- 
ty  agi^inst  Aron/son,  Yerger,  et.  al.,  praying 
that  the  assignment  by  Aronson  to  Y»ger 
should  be  surrendered  and  canceled,  and 
marked  null  and  void  on  the  record.  On 
March  10,  1909,  George  Vfs  Yerger,  Jr^  as* 
slgnee  of  Jules  E..  Aronson,  filed  a  bill  In 
eyulty  against  Ezeklel  Hunn,  Jr.,  trustee  aa 
above,  praying  for  speeifie  performance  of 
the  agreement  of.  sale.  This  bill  was  filed 
in  court  of  common  pleaa  Noi  Sf  and  the  two 
cases  were  put  at  issue  and  tried  together. 
The  trial  judge  filed  bis  adjudication,  find- 
ings, and  opinion  In  the  former  case,  and 
sustained  the-  contention  of  Eeekiel  Bonn, 
Jr.,  substituted  trustee,  etc,  and  held  that 
the  assigned  agreement  should  be  surren- 
dered and  canceled  on  the  record.  Exoep- 
tions  were  filed  on  behalf  M.the  defendants, 
and  were  dismissed  by  the  court,  and  a  final 
decree  made  on  July  12,  1010^  in  accortt 
ance  with  the  findings  of  the 'trial  judge. 

It  was  tbe  iBtentlon  both  of  the  court 
and  of  the  partiesthat  the  adjudication,  find- 
ings, exceptions,'  and  order  dismlasing  them 
should  apply  to  both  cases;  and,  in  accord- 
ance with  this  understanding,  the  bill  pray- 
ing  for  specific  performance  of  the  agree- 
mutt  was  dismissedi  Appeals  were  taken  by 
the  defendants  in  the  former  case,  and  by 
the  plaintiff  In  the  latter  case,  tbe  former 
appeal  being  No.  238,  and  the  latter  No.  237, 
of  the  present  term.  Thel  appeals  Inrolved 
tbe  same  questions,'  and  Were  argued  to- 
gether. 
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Acgned  before  FELL,  a  3n  and  BBOWN, 
MESTREZAT,  POTTER,  and  MOSCHZISK- 
EB,  JJ. 

A.  Florence  Terger  and  John  McCUntock, 
Jr^  for  appellants.  John  O.  Johnson  and 
James  Wilson  Bayaid,  for  appellee. 

P<XrrBR,  J.  We  have  here  two  appeals, 
from  decrees  entered  by  the  conrt  below 
In  separate  cases,  upon  the  same  finding  of 
facts.  One  of  the  bills  filed  prayed  for  the 
cancellation  and  sarrender  of  an  article  ef 
agreement,  for  the  sale  of  reel  estate,  and 
for  an  injunction  to  prevent  it  from  being 
recorded.  The  other  bill  prayed  for  the  spe- 
dflc  performance  of  the  contract  of  sale.  It 
appears  from  the  record  that  time  was 
Of  the  essence  of  the  contract,  and  that  set- 
tlement was  not  made  by  the  proposed  pnr- 
ebaeer  within  the  limit  fixed  by  the  agree- 
ment The  court  below  found  as  a  fact  tlial 
the  vendor  stood  ready  and  willing  to  pei^ 
form  his  part  of  the  agreement,  and  tendered 
an  executed  deed  to  the  representatire  of 
the  purchaser.  He  dismissed  the  contention 
of  the  appellants  that  they  were  not  obliged 
to  make  settlement  until  certain  defects  in 
the  title  were  made  good  by  the  finding  that 
these  objections  were  not  snggeeted,  or  re- 
lied upon  at  the  time;  but  that  for  some 
other  undisdosed  reason  the  purchaser  was 
onwllling  to  perform  his  agreement  to  take 
the  property.  It  is  apparent  that  the  ma- 
terial questions  before  the  trial  judge  were 
of  fact,  rather  than  of  law. 

[1]  We  are  unable  to  find  fropi  the  record 
that  appellants  have  filed  la  the  court  below 
in  either  case  a  brief  statement  of  the  er- 
rors alleged  to  have. been  made  in  the  de- 
cree appealed  tvova,  as  required  by  equity 
rule  92.  This  omission  would  be  sufficient 
ground  for  quashing  the  appeals.  WUsen  ▼. 
Keller,  195  Pa.  98,  45.Atl..682;  North  v. 
Pantall,  107  Pa.  803,  47  Atl.  610;  Hughes  ▼. 
Ck>oper,  42  Pa.  Super.  Ct.  5^ 

[21  In  the  appeal  at  No.  238  the  first  as- 
signment of  erro^  Is  bad  in  that  It  merely  al- 
leges error  in  sustaining  plaintiff's  bill,  with- 
out setting  forth  the  final  decree.  Johnston's 
Estate,  222  Pa.  514,  71  AU.  1053. 

[3]  The  second  assignment  Is  defective  in 
that  it  merely  alleges  generally  that  the 
court  erred  in  dismissing  defendant's  ex- 
ceptions, and  does  not  set  them  forth. 

[41  The  third  assignment  Is  bad,  in  that  it 
alleges  error  in  refusing  to  consider  re- 
quests for  findings  of  fact,  and  does  not 
set  forth  the  findings. 

[S]  The  fourth,  sixth,  seventh,  and  elev- 
enth assignments  are .  to  the  dismissal  of 
exceptions  filed  by  defendants  to  the  find- 
ings of  fact  by  the  trial  Judge.  These  find- 
ings were  based  upon  evidence  which,  if 
credited  by  the  trial  Judge,  was  sufficient  to 
sustain  them ;  and  under  the  authorities,  they 


are  to  be  given  the  effect  of  a  verdict  of  a 
Jury,  and  will  not  be  reversed  in  the  absence 
of  manifest  error.  Myers  v.  Coal  Co.,  228  Pa. 
444,  77  AU.  629;  Sears  v.  Trust  Co.,  228 
Pa.  156,  77  Atl.  423. 

[8]  In  ,the  fifth  assignment,  complaint  is 
made  of  the  dismissal  of  an  exception  to  a . 
finding  of  fact  as  set  forth  in  an  extract 
from  the  opinion  of  the  trial  Judge.  This 
is  not  properly  assignable  for  error.  Seltzer 
V.  Boyer,  224  Pa.  309,  73  Atl.  43& 

bt  the  appeal  at  No.  237  the  assignments 
are  subject  to  much  of  the  criticism  ap- 
plicable to  those  in  the  other  appeal. 

[7]  The  tenth  assignment  alleges  that  the 
court  below  erred  In  dismissing  an  excep- 
tion to  the  effect  that  the  trial  Judge  was 
in  error  in  confusing,  and  treating  as  one 
suit,  the  two  cases  of  Eunn  v.  Aronson,  and 
Terger  v.  Hnnn,  the  agreement  of  counsel 
being  "that  the  evidence  taken  here  shall 
apply  to  both  bills,  but  that  separate  findings 
be  submitted  in  each  case."  It  Is  true  that 
the  trial  Judge  filed  but  one  adjudication, 
although  the  facts  under  each  bill  were  found 
separately.  It  would  have  been  better  prac- 
tice to  have  filed  separate  adjudications. 
But  the  testimony  was  the  same,  as  were 
the  questions  involved,  and  separate  decrees 
were  entered.  We  do  not  see  that  the  appiel- 
lants  were  in  any  way  harmed  by  the  filing 
of  one  adjudication  Instead  of  two.  The 
cases  In  every  material  respect  turn  upon 
questions  of  fact  which  have  all  been  de- 
termined, upon  sufficient  evidence,  by  the 
court  below,  in  favor  of  the  appellee.  ♦ 

The  assignments  of 'error  are  all  dismiss- 
ed, and  the  decree  of  the  court  below  in 
each  case  is  affirmed. 


(131  Pa.  m) 
LLOYD  et  al.  v.  PENDIOK. 

(Supreme  Court  of  Pennsylvania.    April  10, 
1911.) 

1.  Trial  (|  368*)— Case  Stated. 

A  case  stated  should  disclose  facts  neces- 
sary to  an  intelligent  judgment,  and  whatever 
is  not  distinctly  agreed  upon  therein  will  be 
taken  not  to  existj  and  it  is  error  to  base  a 
judgment  on  facts  not  set  forth  therein. 

[Ed.  Not*.— For  other  esses,  see  Trial,  Cent. 
Dig.  I  880;  Dec.  Dig.  i  868.»] 

2.  Tbiai.  (i  368*)— Action  fob  Pbics-Cabb 
Stated. 

Where,  In  an  action  for  the  price  of  real 
estate,  a  case  stated  provides  that  if  the  court 
is  of  the  opinion  that  the  plaintiffs  have  a  good 
title  then  judgment  to  be  for  plaintifFs,  if  not 
then  for  defendants,  and  it  appears  by  the  will 
under  which  plaintiffs  claim  that  a  fourth  in- 
terest in  the  property  passed  to  a  brother  of 
plaintiff,  and  his  share  is  not  accounted  tor  In 
the  case  stated,  judgment  must  be  given  for  de- 
fendant. 

[EA,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  880 ;   Dec.  Dig.  i  3flS.«] 

Appeal  from  Court  of  Common  Pleas,  Lack' 
awanna  County. 
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Action  by  M&ry  A.  Lloyd  and  Samuel  J. 
Lloyd  against  Jacob  Fendlck.  Judgment  for 
defendant,  and  plalntififsi  appeal.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

A.  A.  Vosburg,  J.  J.  Owens,  and  Russell 
Dlmmlck,  for  appellants.  James  J.  O'Malley 
and  M.  J.  Martin,  for  appellee. 

MESTREZAT,  J.  This  was  an  action  of 
assumpsit  to  recover  the  purchase  money  due 
on  articles  of  agreement  by  which  the  plain- 
tUjFs  sold  to  the  defendant  certain  real  estate 
in  the  borough  of  Olyphant,  Lackawanna 
county.  The  facts  were  submitted  in  a  case 
stated  for  the  decision  of  the  court,  and  Judg- 
ment was  ratered  for  the  defendant  This 
action  of  the  court  is  the  only  error  assigned. 

By  a  writing,  dated  June  13,  1910,  treated 
as  an  article  of  agreement  by  the  parties,  the 
plaintiffs  acknowledged  the  receipt  of  $500  as 
a  first  payment  on  the  purchase  price  of  the 
property,  which  was  to  be  $19,000.  The  bal- 
ance of  the  purchase  money  was  to  be  paid 
In  30  days,  and  the  terms  of  payment  were 
to  be  mutually  agreed  upon.  In  the  agree- 
ment It  was  provided  as  follows:  "A  clear 
deed  and  title  to  be  given  for  the  purchase 
price  of  $19,000." 

By  the  case  stated  it  appears  that  the 
plaintiffs  claim  through  the  will  of  their 
mother,  Barbara  Uoyd,  who  died  seised  in 
fee,  survived  by  her  husband  and  four  chil- 
dren, and  through  the  will  of  their  father. 
She  deviBed  one-fourth  of  the  property  In  fee 
to  each  of  the  plaintiffs  and  one-fourth  to 
her  son,  John  D.  Lloyd,  and  the  remaining 
one-fourth  to  her  son,  Thomas  T.,  and  her 
adopted  son,  William,  In  such  shares  as  John 
Lloyd,  her  husband,  should  direct.  The  hus- 
band was  given  a  life  estate  in  the  property. 
He  devised  "all  his  real  estate"  In  equal 
shares  to  his  three  children,  Thomas,  and 
the  two  plaintiffs,  Samuel  and  Mary  Ann. 
and  bequeathed  $5  to  William  Lloyd.  Thom- 
as Lloyd  devised  his  interest  in  the  prop- 
erty to  his  sister,  Mary  Ana  Lloyd.  The  case 
stated  provides  that,  "if  the  court  be  of  the 
opinion  that  the  said  plaintiffs  have  a  good 
and  marketable  title  to  the  land,  then  Judg- 
ment be  entered  for  the  plaintiffs  for  the 
sum  of  $10,000,  with  interest  from  Novem- 
ber 4, 1910 ;  If  not,  then  Judgment  be  entered 
for  the  defendant" 

It  will  be  observed  that  It  does  not  appear 
by  the  case  stated  that  the  plaintiffs  have 
title  to  John  D.  Lloyd's  one-fourth  of  the 
premises.  As  said  by  the  learned  court  In 
its  opinion:  "There  is  nothing  to  account  for 
that  (John  D.  Lloyd's  share),  since  it  went 
to  him  under  his  mother's  will  on  the  death 
of  his  father.  To  all  intents  and  purposes 
that  is  still  outstanding,  and  consequently  the 
plaintiffs  stand  seised  of  only  three-fourths 
undivided  In  the  premises."    For  this  reason 


the  court  Altered  Judgment  for  the  defend- 
ant 

[1]  The  learned  counsel  for  the  plaintiffs 
contend  that  the  only  question  submitted  to 
the  court  for  decision  was  whether  the  pow- 
er of  appointment  conferred  by  Barbara 
Lloyd  on.  her  husband  had  been  legally  ex- 
ercised, thereby  placing  In  the  plaintiffs  the 
title  of  Thomas  T.  and  William  Lloyd.  It 
is  claimed  by  the  plaintiffs  that  the  defend- 
ant refused  to  accept  their  deed  and  pay  the 
purchase  money,  for  the  reason  that  he  ques- 
tioned the  title  of  Mary  A.  Lloyd  under  her 
father's  will,  and  its  is  argued  that  If  the 
case  stated  was  so  defective  that  the  court 
could  not  pass  upon  the  construction  of  the 
wills  of  Barbara  and  John  Lloyd  Judgment 
should  not  have  been  entei'ed  for  the  defend- 
ant, but  the  case  stated  should  have  been  set 
aside  or  quashed.  But  this  contention  can- 
not be  sustained.  The  court  could  only  en 
ter  such  Judgment  as  was  warranted  by  tha 
facts  set  forth  in  the  case  stated.  Such  facts 
as  are  not  stated  therein  are  presumed  not 
to  exist  The  court  deals  with  only  such 
facts  as  appear  to  be  distinctly  and  express' 
ly  agreed  upon  by  the  case  stated.  The  right 
of  the  plaintiffs  to  recover  the  purchase  mon- 
ey for  the  property  sold  depended  upon 
whether  they  could  convey  a  fee-simple  title 
to  the  property  sold  by  the  agreement  In 
order,  therefore,  to  enable  them  to  recovw, 
it  was  necessary  that  the  facts  should  ap- 
pear by  the  case  stated  that  they  owned  the 
premises  in  fee  simple.  It  Is  said  by  coun- 
sel in  their  printed  brief  that  the  plaintlffB 
owned  John  D.  Lloyd's  one-fourth  Inter- 
est in  the  premises,  but  that  "neither  coun- 
sel in  framing  the  case  stated  thought  It 
essential  to  embody  this  fact  therein." 

[2]  This  was  clearly  a  misapprehension  of 
what  a  case  stated  should  contain,  and  what 
we  have  time  and  again  held  it  must  con- 
tain; that  is,  that  it  must  disclose  facts  nec- 
essary to  an  intelligent  Judgment ;  that  what- 
ever Is  not  distinctly  and  expressly  agreed 
upon  therein  will  be  taken  not  to  exist ;  and 
that  It  is  error  to  base  a  Judgment  on  facts 
not  set  forth  in  the  case  stated.  This  is  so 
well  settled  in  this  Jurisdiction  that  it  Is  un- 
necessary to  cite  authorities  to  support  it 
It  is  clear,  therefore,  that  the  omission  to 
state  the  fact,  if  it  be  a  fact,  that  the  plain- 
tiffs own  John  D.  Lloyd's  one-fourth  inter- 
est in  the  premises  was  necessarily  fatal-  to 
their  right  to  recover,  and  that  it  would  have 
been  clear  error  for  the  learned  court  below 
to  have  entered  Judgment  for  the  plaintiffs 
on  the  case  stated.  It  is  not  contended  that 
the  plaintiffs  intended  to  or  did  sell  an  un- 
divided three-fourths  of  the  premises.  On 
the  contrary,  the  agreement  shows  that  the 
fee-simple  title  was  to  pass,  and  "the  full 
purchase  price  for  said  property  was  to  be 
$19,000,"  for  which  "a  clear  deed  and  title 
was  to  be  given."    The  condition  upon  whicb- 
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Jadgment  was  to  be  entered,  It  will  be  ob- 
serred,  was  that  "the  court  should  be  of  the 
opinion  that  the  said  plaintiffs  have  a  good 
and  marketable  title  to  the  lands,"  and  hence 
It  would  have  been  error  for  the  court  to 
bare  entered  Judgment  in  favor  of  the  plain- 
tiffs for  the  purchase  money.  The  question 
of  the  proper  exercise  of  the  power  of  ap- 
pointment conferred  on  John  Lloyd  by  the 
will  of  his  wife,  Barbara  Lloyd,  became  im- 
material, as  the  plaintiffs  were  not  entitled 
to  recover,  even  if  that  question  had  been 
decided  In  their  favor. 

The  case  stated  was  not  legally  defective 
and  could  not  have  been  quashed  by  the 
court.  If  the  allegation  of  the  plaintiffs' 
counsel  be  correct  that  their  clients  own  the 
interest  of  John  D.  Lloyd  In  his  mother's 
property,  the  fact,  like  all  other  material 
facts,  should  have  been  averred  In  the  case 
stated.  But  the  omission  to  aver  that  fact 
did  not  make  the  statement  legally  defec- 
tive. It  Is  true  that  the  case  stated  did  not 
disclose  sufficient  facts  to  warrant  the  entry 
of  a  Judgment  In  favor  of  the  plalntlfRs,  nor 
was  It  necessary;  but  it  did  disclose  all  the 
facts  necessary  to  enable  the  court  to  enter 
an  Intelligent  Judgment  That  Is  all  that  l£ 
required  In  a  case  stated.  It  is  similar  to 
and  a  substitute  for  a  special  verdict,  and  If 
it  contains  facts  which  will  warrant  the 
entry  of  a  Judgment  It  is  sufficient.  There 
can  be  no  qnestlon  of  the  legal  sufficiency  of 
the  case  stated  in  the  present  case.  The 
plaintitra'  difflcnity  is  that  they  omitted  to 
Inclade  in  the  statement  a  fact  which  was 
necessary  to  enable  them  to  recover  a  Judg- 
ment, and  without  which  the  learned  court 
below  was  compelled  to  enter  Judgment 
against  them. 

The  assignments  of  error  are  overmled, 
and  the  Judgment  is  affirmed. 

(81  Fa.  171) 

In  re  CHOCK'S  ESTATn 

(Snpreme  Court  of  Pennsylvania.    April  10, 
1011.) 

WlZXS    a  587*)— CONeTRUCnON— INTESTAOT. 

Testator  divided  hia  residuary  estate  after 
the  death  of  his  wife  into  ten  parts,  seven  of 
which  he  gave  absotntely  to  seven  of  bis  chil- 
dren, and  the  remaining  three  in  trust  for  life 
for  two  daujchters  and  one  son.  He  provided 
that  oat  of  the  gift  to  his  son,  on  the  latter's 
decease,  $2,000  should  go  to  his  son's  son,  if 
then  living,  and  all  the  rest,  including  such  $2,- 
OOO,  if  bis  grandson  did  not  survive,  should  be- 
come a  part  of  the  residuary  estate.  He  also 
provided  that,  should  any  of  his  daughters  or 
sons  to  whom  property  was  left  in  trust  die 
without  child  or  children  surviving,  the  share  of 
the  estate  devised  in  trust  should  become  a  part 
of  the  renduary  estate.  Held,  that  on  the  death 
of  his  son,  leaving  his  son  surviving,  the  latter 
was  entitled  to  $2,000  out  of  the  one-tenth  de- 
vised in  trust  to  his  father  for  life,  and  that  the 
balance  'wss  distributable  in  equal  parts  to  tes- 
tator's •nxviving  children. 

[Eia.   Note. — ^For  other  cases,  see  Wills,  Dec. 
Dig.  S  587.*] 


Appeal  from  Orphans'  Court,  Pblladelphia 
County. 

In  the  matter  of  the  Estate  of  Greorge 
Crock.  From  a  decree  dismissing  exceptions 
to  adjudication,  Amelia  Crock,  executrix,  ap- 
peals.   Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTHEZAT,  POTTER,  STEWART,  and 
MOSCBZISKER,  JJ. 

y.  Gilpin  Robinson  and  John  O.  Kaufman, 
for  appellant.  John  G.  Johnson  and  Maurice 
Bower  Saul,  for  appellees. 

STEWART,  J.  The  testator,  having  given 
his  entire  estate  to  his  wife  for  life,  directed 
that  upon  her  death  the  estate  should  be  di- 
vided into  ten  equal  parts.  To  each  of  seven 
named  children  he  gave  /a  one-tenth  absolute- 
ly; the  remaining  three-tenths  he  placed  in 
trnst,  one  for  each  of  his  two  daughters 
named,  and  one  for  his  son  George,  with  ex- 
press limitations  as  to  each.  We  are  here 
concerned  only  with  the  share  placed  In  trust 
for  George  during  life.  The  g;lft  to  him  was 
the  net  interest  and  income  of  a  one-tenth 
daring  his  life,  followed  by  this  provision: 
"And  at  and  immediately  ai)on  his  decease 
out  of  the  said  one-tenth  part  so  devised  and 
bequeathed  for  his  benefit  during  life,  the  sum 
of  two  thousand  dollars  thereof  to  go  to  and 
I  do  give  and  t>equeath  the  said  sum  unto  his 
the  said  George's  son  Charles  Crock  if  he  be 
then  living,  to  be  disposed  of  by  him  as  his 
own  absolutely.  And  all  the  rest  residue  and 
remainder  of  the  said  one-tenth  part  the 
same  to  include  the  said  sum  of  two  thousand 
dollars,  should  he  the  said  Charles  Crock 
depart  this  life  before  bis  father,  to  revert 
to  and  become  part  of  my  residuary  estate." 
George  died  in  March,  1900.  Charles,  having 
survived  his  father,  has  been  awarded  his 
legacy  of  $2,000.  George  by  his  will  gave 
his  entire  estate  to  bis  wife,  and  constituted 
her  racecntrix.  She  is  now  here  appealing 
from  an  adjudication  awarding  the  balance 
of  the  trust  fund  in  equal  ninth  parts  to 
the  surviving  children  and  the  trustees  of 
surviving  children,  and  the  legal  representa- 
tives of  those  deceased,  excluding  the  legal 
representative  of  the  son  George  from  par- 
ticipation. 

The  claim  made  on  her  behalf  is  that  there 
is  an  intestacy  as  to  so  much  of  this  one- 
tenth  as  remained  after  the  payment  of  the 
legacy  to  Cliarles.  The  argument  In  support 
of  this  view  would  derive  from  the  will  an 
intention  on  part  of  the  testator  to  effect  a 
reversion  only  in  the  event  of  Charles  dying 
in  the  lifetime  of  his  father.  If  the  inquiry 
be  confined  to  the  particular  clause  of  the 
will  above  quoted,  the  construction  contend- 
ed for  would  have  nothing  to  support  it 
That  the  contingency  of  Charles  dying  in  the 
lifetime  of  his  father  was  in  the  testator's 
mind  when  he  wrote  this  provision  is  mani- 
fest, since  he  provided  against  it,  directing 


•For  otber  casw  see  same  topic  and  section -NUMBER  in  Deo.  Dls.  *  Am.  Dlx.  Key  No.  Berlea  *  Rep'r  Indexes 
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that  In  that  etent  the  whole  fund,  Including 
the  $2,000  legacy  was  to  revert  to  the  residu- 
ary estate.  The  language  employed  In  this 
clause  expresses  unmistakably  a  deflnlte  pur- 
ix>se  that  upon  the  death  of  Creorge  the  por- 
tion placed  In  trust  for  him  should  revert 
to  the  estate.  The  contention  is,  not  that  It 
can  be  otherwise  Interpreted,  but  that  the 
testator  did  not  mean  what  he  said;  and  an 
inference  to  this  effect  Is  sought  to  be  de- 
rived from  a  later  clause  in  the  will,  which 
reads  as  follows:  "It  is  my  mind  and  will 
that  should  any  or  either  of  my  said  daugh- 
cers  or  sons  for  whom  provision  has  been 
iuade  through  my  said  executors  as  trus- 
tees, shall  happen  to  depart  this  life  without 
leaving  any  child  or  children  or  lawful  Issue 
of  any  deceased  child  or  children  him  or  her 
surviving  then  and  in  such  case  and  in  every 
such  case  the  part  and  share  of  my  estate 
so  devised  In  trust  for  him  or  her  shall  upon 
his  or  her  decease  revert  to  and  become  part 
of  my  residuary  estate."  It  is  argued  that 
here  is  a  repugnancy ;  that  these  two  provi- 
sions cannot  be  read  with  the  same  result, 
and  that  by  the  reflected  light  from  the  later 
clause  it  is  nuide  apparent  that  what  testator 
meant  in  the  earlier  clause  was  a  reversion 
In  case  George  died  without  Issue  surviving 
him.  But  there  is  no  repugnancy.  George 
dying  without  Issue  surviving  him,  under 
both  clauses  the  share  given  In  trust  for  him 
would  revert  to  and  become  part  of  the  re- 
siduary estate;  dying  and  leaving  Issue,  of 
such  Issue  Charles  only  was  to  take,  and  that 
only  to  the  extent  of  the  legacy  of  $2,000,  and 
the  balance  was  to  fall  Into  the  residuary  es- 
tate. What  considerations  influenced  the  tes- 
tator to  make  this  distinction  between  the  is- 
sue of  George  and  the  issue  of  his  other  chil- 
dren we  do  not  know,  nor  does  it  concern  us 
to  Inquire.  He  thought  It  wise  and  best  to 
make  the  distinction,  and  he  has  expressed 
It  In  no  uncertain  way.  We  find  nothing  in 
the  later  clause  conflicting  with  the  earlier, 
and  nothing  which  in  any  way  qualifies  It. 

It  is  further  argued  in  support  of  appel- 
lant's contention  that  under  the  later  clause, 
a  gift  to  the  Issue  of  such  of  testator's  chil- 
dren as  were  provided  for  through  trustees — 
George  being  in  this  class — arises  by  impli- 
cation from  the  gift  over  upon  default  of  Is- 
sue, and  that  such  contingency  did  not  hap- 
pen, but  that  another  event  happened,  not 
provided  for  by  the  testator,  and  intestacy 
accordingly  resulted  as  to  all  but  the  $2,000 
given  to  Charles.  This  argument  overlooks 
the  fact  that  in  the  earlier  provisions  of  the 
will,  the  gifts,  which  would  here  be  derived 
by  Implication,  were  specifically  ordered  and 
directed.  Upon  the  death  of  testator's  daugh- 
ter Elizabeth,  the  share  given  her  for  lif« 
was  given,  devised,  and  bequeathed  "unto  all 
and  every  child  and  children  of  her  the  said 
Elizabeth  that  shall  be  living,  and  the  lawful 
issue  of  such  of  them  as  shall  then  be  de- 


ceased." There  was  the  same  gl:'t  over  in 
the  provision  made  for  the  other  daughter. 
Upon  the  death  of  George,  $2,000  ont  of  the 
fund  he  enjoyed  for  life  was  given  to  bis 
son  Charles,  and  the  remainder  was  to  be- 
come part  of  testator's  residuary  estate 
These  specific  devises  and  bequests  left  noth- 
ing to  be  implied;  they  stand  In  the  way  of 
implication,  and  cannot  be  so  overcome  or  de- 
feated. Bven  were  It  otherwise.  It  could 
avail  this  appellant  nothing,  for,  as  said  by 
the  auditing  Judge,  tn  that  case  Charles,  son 
of  George,  who  Is  not  an  exceptant,  would 
take  the  entire  interest,  and  the  appellant 
nothing.  But,  aside  from  all  this,  we  find 
nothing  In  the  will  that  gives  support  to  the 
theory  of  intestacy  as  to  any  portion  of  the 
estate.  It  Is  so  clearly  a  disposition  of  the 
testator's  whole  estate  that  It  requires  no  aid 
from  legal  presumptions  to  sustain  It  in  this 
regard. 

Since  there  is  no  Intestacy,  and  the  fund 
for  distribution  has  reverted  and  become  part 
of  the  residuary  estate,  how  is  It  to  be  dis- 
tributed? If  the  testator  has  Indicated  In  his 
will  the  mode  and  manner,  that  is  the  law 
which  must  govern.  The  portion  that  has  re- 
verted  is  what  was  given  George  for  his  life. 
Out  of  this  portion,  upon  George's  death,  he 
gave  to  George's  only  surviving  child,  Charles, 
and  therefore  the  only  one  who  stood  in  suc- 
cession to  George,  $2,000.  Could  he  have  in- 
tended that  in  addition  those  representing 
George  should  share  equally  with  the  other 
nine  in  what  remained?  Nothing  short  of  a 
clear  expression  of  such  Intent  would  over- 
come the  Inference  that  he  intended  that 
what  remained  was  to  be  distributed  amonir 
his  other  legatees.  As  we  read  this  wUl,  It 
shows  a  clearly  defined  purpose  in  the  testa- 
tor to  deny  to  George's  child  any  and  all  par- 
ticipation in  the  estate.  Including  the  test, 
residue,  and  remainder,  other  than  that  spe- 
cifically and  in  terms  given  them.  The  ad- 
judication divides  the  fund  between  the  nine 
residuary  legatees  to  the  exclusion  of  George's 
representiltlves,  and  in  doing  so  properly  In- 
terprets the  will. 

The  asslcrnments  are  overruled,  and  the  ap- 
peal is  dismissed. 


(2U  Pa.  1U> 
In   re    LIBERTY   BELL   LODGE    NO.   42, 
ORDER  OF  SHEPHERDS  OF 
BETHLEHEM. 

(Snpreme  Court  of  Pennsylvania.    Mar<di  20. 
1911.) 

1.  Bkneficiai.  AssooiATioirs  (I  4*)— Nax^— 
Chanob. 

Where  a  society  before  its  ineorporatton 
l»d  existed  as  an  unincorporated  body  for  sev- 
eral years  subject  to  the  rules,  laws,  and  resu- 
lations  of  a  certain  fraternal  organization,  axid, 
after  its  incorporation,  some  controversy  anoso 
between  it  and  the  supreme  lodge,  and  som^ 
members  and  officers  were  attempting  to  ti»zka- 
fer  its  corporate  rights  and  franchises  to 
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other  fraternal  organization  by  merely  apply- 
ing to  the  court  for  an  amendment  of  ita  char- 
ter, changing  the  name,  and  the  petition  for 
the  amendment  was  signed  by  the  offlcen  and 
was  under  the  seal  of  a  subordinate  lodge  of 
the  latter  fraternal  organization,  the  petitloD 
must  be  refused. 

[Ed.  Note.— For  other  casea,  tee  Benefidal 
AMwciationa,  Dec  Dig.  |  4.*] 

2.   OOBPOKATIOKB      (|      38*)  —  AMENDJfltHT      OT 

Chabtib— Pabtiks  to  Ai>i>licatior. 

An  application  to  alter  or  amend  the  char- 
ter of  a  corporation  mnat  be  the  act  of  the 
corporation  aa  anch,  and  not  that  of  the  indi- 
Tidaal  members  or  of  another  organization. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  125-127;    Dec  Dig.  {  38.*] 

&   COBPOBATIONS  (S  47*>— CHAWGI   or  NAltH— 

Notice  to  Auoitob  Genebal. 

Under  Act  Mar  2,  1899  (P.  L.  IflO),  re-en- 
acting Act  April  20,  1869  (P.  U  82),  but  omit- 
ting the  requirement  that  notice  be  served  on 
the  Auditor  General,  the  change  of  the  name  of 
a  corporation  of  the  first  class  must  be  treated 
as  an  amendment  to  the  charter,  and  proceed- 
ings therefor  are  the  same  as  If  applications 
were  made  for  the  improvement,  amendment, 
or  alteration  of  the  charter  in  any  other  re- 
spect, and  it  is  not  necessary  to  serve  notice 
«n  the  Auditor  General  before  filing  the  petition 
in  conrt  asking  for  the  change  of  name. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  134,  135;   Dec  Dig.  |  47.*] 

Appeal  from  Conrt  of  Common  Pleas,  Le- 
lilglt  Connty. 

Petition  for  amendment  of  charter  of  Lib- 
erty Bell  Lodge  No.  42,  Order  of  Shepherds 
of  Betblebem.  From  a  decree  ordering  a 
-dianse  of  corporate  name  of  the  lodge,  it  ap- 
peals.   Beversed  and  petition  dismissed. 

Petition  for  an  amendment  to  a  Charter  of 
«  corporation  of  the  first  class.  The  t&cte 
appear  in  the  opinion  of  the  Supreme  Court 
n^e  conrt  decreed  tlie  amendment  as  prayed 
for. 

Ar^ned  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  M0SGHZI8KER, 
JX 

MOton  O.  Hennlnger  and  W.  La  Monte 
Gillette,  for  appellant  Clande  T.  Reno  and 
Rldiard  W.  lobst,  for  appellees. 

ELKIN,  3.  [11  This  proceeding  was  Insti- 
tuted In  the  conrt  below  for  the  purpose 
of  secnring  an  amendment  to  tbe  charter 
of  a  beneficial  and  protectlTe  organiza- 
tion by  having  its  name  clianged.  The  power 
of  the  courts  to  alter  and  amend  charters  of 
corporations  of  the  first  class,  including  tbe 
change  of  name,  lias  been  expressly  conferred 
by  statut&  It  was  therefore  within  the  ju- 
risdiction of  tbe  conrt  below  to  hear  and  de- 
termine the  questions  presented  by  this  rec- 
ord. However,  we  are  not  convinced  by  an 
examination  of  the  record  that  a  prima  facie 
case  upon  whicli  to  base  a  decree  amending 
tlie  charter  of  tbe  corporation  by  changing 
Its  name  was  made  out.  The  charter  name 
ot  the  corporation  whicb  it  is  sought  to  have 
cbanged  is  "Liberty  Bell  Lodge  No.  42,  Or- 
der of  Shepherds  of  Bethlehem."     Prior  to 


its  incorporation,  it  bad  existed  as  an  nn- 
incorporated  society  for  a  period  of  several 
years  subject  to  the  laws,  rules,  and  regula- 
tions of  the  fraternal  organitotlon  known  as 
the.  Shepherds  of  Betlilehem.  After  Its  in- 
corporation, some  controversy  arose  between 
the  subordinate  and  supreme  lodge  of  tliat 
order,  and  while  the  nature  of  the  contro- 
versy does  not  appear  In  this  record,  nor 
is  It  either  material  or  important  that  It 
should,  it  does  appear  that  some  members 
and  officers  of  the  subordinate  lodge  under- 
took to  transfer  whatever  corporate  rights 
and  franchises  the  subordinate  lodge  pos- 
sessed to  another  fraternal  organization 
known  as  tbe  Shepherds  of  America,  and  this 
result  was  sought  to  be  accomplished  by 
simply  making  application  to  tlte  court  for  a  ' 
cliange  of  name.  Tbe  petition  presented  in 
the  court  below  asking  that  this  thing  tw 
done  is  signed  by  the  officers,  and  is  under 
the  seal  of  Liberty  Bell  Lodge  No.  0,  Shep- 
herds of  America.  In  other  words,  upon  the 
face  of  the  record,  it  appears  that  a  subor^ 
dlnate  lodge  of  the  Shepherds  of  America, 
not  yet  Incorporated  nnder  our  statute,  asks' 
the  court  to  amend  the  charter  by  changing 
tbe  name  of  an  incorporated  subordinate 
lodge  of  a  distinct  and  separate  fraternal 
orgnnlzatloa. 

[2]  This  conrt  has  uniformly  held  that, 
when  application  is  made  to  alter  or  amend 
the  charter  of  a  corporation.  It  must  appear 
that  it  Is  the  act  of  the  corporation  in  Its 
corporate  capacity,  and  not  the  act  of  in- 
dividual members  thereof.  The  petition  in 
this  case  does  not  comply  with  this  rule. 
Again,  it  Is  a  general  rule  recognised  by 
courts  and  by  officers  of  the  commonwealtli 
having  the  power  to  alter  and  amend  char- 
ters not  to  exercise  the  power  so  as  to  change 
the  original  purpose  for  which  tbe  corpora- 
tion was  created.  In  the  present  case  tlie 
effect  of  granting  a  diange  of  name  is  to 
entirely  change  the  original  purpose  for 
wbidi  the  charter  was  granted.  This  cannot 
be  dona  As  originally  chartered.  Liberty 
Bell  Lodge  No.  42  was  a  component  part  of 
the  Order  of  Shepherds  of  Bethlehem,  but  if 
the  diange  of  name  is  allowed  to  stand,  it  Is 
intended  by  this  simple  process  to  make  it  a 
component  part  of  the  Shepherds  of  America. 
This  changes  the  entire  purpose  of  the  orig- 
inal charter,  and  we  know  of  no  authority 
to  warrant  such  a  result  by  a  simple  change 
of  name. 

[1]  We  do  not  agree  with  the  contention  ot 
appellant  that  It  was  necessary  to  serve  otv 
tice  upon  the  Auditor  General,  as  required 
by  the  act  of  AprU  20,  1809  (P.  L  82),  before 
presenting  the  petition  to  the  court  Such 
notice  was  required  by  that  act,  and  this 
court  held  in  Re  Application  of  First  Pres- 
byterian Church  for  Change  of  Name,  107  Pa. 
S43,  that  failure  to  serve  the  notice  was 
fatal  to  such  a  proceeding.    That  case  was 
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decided  In  1884,  but  Blnce  tbat  time  tbe  act 
of  May  2,  1899  (P.  L.  160),  was  passed.  This 
later  act  Is  a  substantial  re-enactment  of 
the  act  of  1869,  except  that  the  provision  re- 
quiring notice  to  be  served  upon  the  Auditor 
General  was  omitted.  This  omission  is  sig- 
nificant, and,  as  we  view  the  two  statutes,  the 
intention  of  the  Legislature  to  re-enact  the 
provisions  of  the  act  of  1869,  omitting  the 
proviso  which  required  notice  to  be  served 
upon  the  Auditor  General,  clearly  appears. 
If  this  was  not  the  intention  of  the  Legis- 
lature, tbe  act  of  1899  served  no  purpose  at 
all,  in  so  far  as  conferring  power  upon  courts 
to  change  the  name  of  a  corporation  is  con- 
cerned. The  act  of  1899  gave  this  power 
in  almost  the  same  words  as  the  act  of  1869. 
As  to  corporations  of  the  first  class  there  in 
no  reason  or  necessity -for  serving  notice  of 
change  of  name  upon  the  Auditor  General. 
These  corporations  do  not  pay  a  state  tax. 
They  are  not  required  to  file  reports  in  the 
office  of  the  Auditor  General.  The  account- 
ing officers  of  the  commonwealth  do  not  ex- 
ercise any  authority  or  supervision  over  cor- 
porations not  for  profit.  The  Auditor  Gen- 
era!  has  no  duty  to  perform  in  connection 
with  the  change  of  the  name  of  this  class 
of  corporationB.  The  records  of  his  office  are 
not  public  records  in  the  sense  of  affecting  the 
public,  or  those  dealing  with  the  corporation, 
with  notice.  Under  such  circumstances,  it 
was  a  vain  and  useless  thing  to  serve  notice 
of  a  purposed  change  in  the  name  of  a  cor- 
poration of  the  first  class  upon  the  Auditor 
General.  Of  course,  when  the  Legislature 
provided,  as  it  did  provide  In  the  act  of  1809, 
for  the  service  of  such  notice  before  pro- 
ceeding in  the  court  of  common  pleas  to  have 
the  corporate  name  changed,  failure  to  oh- 
eerve  the  statutory  requirement  was  held  to 
be  fatal  to  the  proceeding.  No  doubt  the 
Legislature  in  passing  the  act  of  1899,  omit- 
ting the  service  of  notice  upon  the  Auditor 
General,  intended  that  thereafter  this  vain 
and  useless  service  of  notice  would  not  be 
required.  This  intention  Is  not  left  to  mere 
inference  because  the  act  of  1899  provides 
tbat:  "It  shall  be  lawful  for  the  several 
courts  of  common  pleas  of  this  common- 
wealth to  change  the  name,  style  and  title  of 
any  corporation  of  the  class  named  in  the 
first  section  of  this  act  within  their  respec- 
tive counties  with  the  same  proceedings  and 
in  the  same  manner  as  they  are  now  au- 
thorized to  improve,  amend  or  alter  charters 
of  sncb  corporations."  At  the  time  of  the 
passage  of  this  act  amendments  to  charters 
were  made  under  the  provisions  of  tbe  act 
of  April  29,  1874  (P.  Lw  73),  as  amended  by 
the  act  of  April  17,  1876  (P.  L.  30).  In  other 
words,  at  the  time  of  the  passage  of  the  act 
of  1899,  the  authority  to  amend  charters 
was  found  in  the  acts  of  1874  and  1876, 
and  this  is  the  authority  to  which  the  act  of 
1899  refers.     Since  the  passage  of  the  act 


of  1899  the  change  of  the  name  of  a  cor- 
poration of  the  first  class  is  to  be  treated  as 
on  amendment  to  tbe  charter  and  the  pro- 
ceedings to  accomplish  this  purpose  are  tbe 
same  aa  If  application  were  made  to  improve, 
amend,  or  alter  the  charter  in  any  other 
respect  As  to  corporations,  not  of  the  first 
class,  this  view  was  clearly  expressed  by 
Chief  Justice  Sterrett  in  Ft.  Pitt  Bldg.  & 
Loan  Ass'n  v.  Bldg.  &  Loan  Ass'n,  159  Pa. 
308,  28  Atl.  215.  What  was  said  by  this 
court  In  that  opinion  as  applied  to  corpora- 
tloi)S  of  the  second  class,  applies  with  equal 
force  as  to  corporations  of  the  first  class 
since  the  passage  of  -the  act  of  1899.  W,e 
therefore  hold  that  it  was  not  necessary  to 
serve  notice  upon  the  Auditor  General  be- 
fore filing  the  petition  in  tbe  court  below 
asking  that  the  name  of  the  corporation  be 
changed. 

For  the  reasons  stated  in  the  first  part  of 
this  opinion,  we  conclude  that  the  change  of 
name  in  the  case  at  bar  was  improvidently 
made,  and  that  the  assignments  of  error 
must  be  sustained. 

Decree  reversed  and  i>etltioa  diamlBsed,  at 
tbe  cost  of  appellee. 


PtL  P».  tU) 

NIVIN  T.  CHESTER  COUNTY  TRUST  CO. 

(Supreme  Court  of  PennayWania.     April  10, 
1911.) 

MOBTGAOES  (8  209^)— COBPOBATE  BOND— CAN- 
CELLATION—LIABILITY  OP  Tbustee. 

Where  plaintiff,  a  holder  of  certain  corpo- 
rate bonds,  left  them  with  the  defendant  trus- 
tee, holder  of  the  mortgage  security,  with  the 
direction  that  they  were  not  to  be  surrendered 
until  they  were  paid,  and  defendant  satisfied  tbe 
mortgage,  because  its  officer,  through  failure  to 
recall  tbe  facts,  was  under  the  impression  that 
tbe  bond  had  been  surrendered,  judgment  in  fa- 
vor of  plaintiff  for  damages  for  such  unauthoriz- 
ed satisfnction  was  proper. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  466-468;    Dec.  Dig.  i  209.*] 

Appeal  from  Coturt  of  Common  Pleas, 
Chester  Coimty. 

Action  by  S.  B.  Nlrln  against  the  Chester 
County  Trust  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

In  the  charge,  Butler,  J.,  stated  the  facts 
to  be  as  follows: 

"It  appears  that  the  plaintiff,  being  a  cred- 
itor of  the  White  Clay  Creek  Supply  Com- 
pany, became  the  bolder,  In  the  first  instance 
as  collateral,  and  afterwards  the  owner  ab- 
solutely, of  some  12  bonds  of  the  company, 
secured  by  a  deed  of  trust  under  which  this 
defendant  company  was  trustee.  Later  the 
White  Clay  Creek  Supply  Company  sold  all 
its  property  to  a  new  company,  the  Chester 
County  Electric  Company,  which  company 
proposed  issuing  a  new  mortgage,  to  take 
effect  as  soon  as  the  old  mortgage  could  be- 
gotten out  of  the  way,  as  soon  as  the  oat- 
standing  bonds  would   be  surrendered,   and 
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the  trustee,  the  defendant  Itere,  could  prop- 
erly satisfy  that  original  mortgage.  It  was 
Important,  of  coarse,  to  that  end,  that  the 
outstanding  bonds  of  the  original  company 
should  be  turned  In  to  the  trustee.  And  It 
aiq^ears  that  this  plaintlfF,  being  the  holder 
of  the  12  bonds  lU'  question  and  some  other 
bonds,  about  which  we  need  not  concern  our- 
selves, he  havihg  possession  of  them  at  the 
time,  at  least,  turned  them  over  to  the  de- 
fendant company  and  received  a  receipt  from 
the  company  to  the  effect  that  these  bonds 
were  held  subject  to  the  plalntlfTs  order. 
And  the  plaintiff  testified  more  specifically 
as  to  what  the  arrangement  was,  and  we  un- 
derstand it  is  not  disputed  that  he  said,  at 
the  time  that  these  bonds  were  tiuned  over, 
.tbat  they  were  to  be  held  until  they  should 
be  paid ;  the  understanding  that  he  Intended 
to  convey,  and  that  he  did  convey,  If  his  evi- 
dence Is  true— and  we  do  not  understand  It 
to  be  disputed— being  that  he  did  turn  in 
the  bonds  for  the  purpose  of  making  it  con- 
venient to  satisfy  the  mortgage,  but  the 
mortgage  was  not  to  be  satisfied  until  the 
bonds  would  be  paid." 

The  defendant's  fonrtli  point,  with  Its  an- 
swer, was  as  follows: 

"(4)  The  plaintiff  having,  as  president  of 
the  White  Clay  Creek  Supply  Company,  exe- 
cuted the  deed  to  the  Chester  County  Elec- 
tric Company,  by  wlilch  the  title  to  the  real 
estate  covered  by  the  $50,000  mortgage  and 
the  title  to  the  stock  of  the  Kennett  Electric 
Light,  Heat  &  Power  Company  passed  free 
and  discharged  of  all  liens,  claims,  and  charg- 
es, be  could  not  subsequently  set  up  an  in- 
dividual interest  In  said  mortage  and  stock, 
and  seek  to  hold  the  defendant  liable  for  sat- 
isfying the  mortgage  and  for  delivering  the 
stock  to  the  purchaser  of  Its  mortgage,  and 
the  verdict  must  be  for  the  defendant.  An- 
swer:   That  point  Is  disafflrmed." 

Verdict  under  direction  of  court  for  plain- 
tiff for  $7,702.61,  and  judgment  thereon. 

In  dismissing  motion  for  new  trial  and 
Judgment  n.  o.  v.,  Butler,  J.,  filed  the  follow- 
ing opinion: 

"It  is  conceded  on  the  trial  and  on  the  ar- 
gument of  this  rule  that  plaintiff  left  his 
bonds  with  the  defendant,  with  the  mutual 
understanding  and  direction  that  they  were 
not  surrendered,  and  that  they  were  to  be 
paid'  before  the  mortgage  securing  them 
would  be  satisfied,  and  that  the  defendant 
satisfied  the  mortgage,  because  Its  ofllcer, 
through  a  failure  to  recall  the  facts,  was 
under  the  Impression  that  the  bonds  had  been 
surrendered.  Under  these  circumstances,  de- 
fendant concedes  that  it  Is  responsible  to 
plaintiff  for  the  amount  of  his  bonds,  and 
that  the  verdict  was  properly  directed 
against  it.  If  the  plaintiff  was  at  the  trial  in 
a  position  to  oppose  satisfaction  of  the  mort- 
gage until  his  bonds  would  be  paid. 

"It  is  earnestly  contended  In  behalf  of  the 


defendant  that  plalntilTs  official  relations 
with  the  White  Clay  Creek  Supply  Com- 
pany, and  its  subsequent  participation  in  the 
negotiations,  agreements,  and  contracts  pre- 
ceding and  consummating  the  sale  of  the 
property  of  his  company  to  the  Chester  Coun- 
ty Electric  Company,  which  deal  contem- 
plated and  provided  for  the  creation  of  a 
new  mortgage  by  the  purchasing  company, 
required  him  to  submit  to  an  immediate  can- 
cellation of  the  old  mortgage,  and  that  he 
could  not  require  it  to  stand  as  security  for 
the  payment  of  his  bonds.  It  would  serve  no 
useful  purpose  were  we  to  discuss  In  detail 
the  rather  voluminous  evidence,  and  we  mere- 
ly say  that  we  can  discover  nothing  in  the 
defendant's  course  of  conduct,  nothing  in  the 
negotiations  preceding  the  sale,  In  the  con- 
tract of  sale,  or  resolution  thereafter  en- 
acted for  the  satisfaction  of  the  old  mort- 
gage, that  deprived  the  plaintiff  of  his  right 
to  enjoy  the  protection  of  the  mortgage  se- 
curing his  bonds.  On  the  other  hand,  we  are 
of  the  opinion  that  the  resolutions,  the  agree- 
ments, title  entire  scheme  on  which  the  deal 
between  the  two  companies  was  promoted 
and  consummated,  contemplated  that  all  out- 
standing bonds  of  the  old  mortgage  should 
be  paid,  and  that  this  mortgage  could  not 
and  would  not  be  satisfied  until  after  their 
payment 

"The  rules  are  dismissed." 

Argued  before  FELL,  O.  X.  and  BROWN, 
EliKIN,  STBWAKT,  and  M0SCHZI8KER, 
JJ. 

Alfred  P.  Reld,  H.  H.  Gilkyson,  and  J. 
Frank  E.  Hause,  for  appellant.  A.  M.  Hold- 
ing, for  appellee. 

•FEB  CURIAM.  The  Judgmrat  appealed 
from  is  affirmed,  on  the  opinion  of  the  learn- 
ed Judge  of  the  common  pleas. 


(231  Pa.  SS7) 
HECK  T.  COI/LINS  et  at 

(Supreme   C!ourt   of  Pennsylvania.     April   10, 
1911.) 

1.  Partnership  (§  328*)— E&istknob  or  Re- 
lation—Evidence. 

In  an  action  for  an  accounting  of  a  part- 
nership Iwtween  plaintiff  and  defendants,  evi- 
dence that  one  of  the  defendants  had  told  plain- 
tiff by  telephone  that  a  former  partner  bad 
withdrawn  or  abandoned  the  enterprise  held 
insufficient  to  show  such  withdrawal. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  781 ;   Dec.  Dig.  {  32&«] 

2.  Partnership     (g     315*)  —  Acoouirnwo — 
Cause  ok  Action— Elements. 

A  bill  in  equity  against  two  defendants  for 
an  accounting  of  partnership  profits  from  the 
sale  of  lands  cannot  be  maintained,  where  it 
appears  that  plaintiff  and  one  of  the  defend- 
ants and  a  third  person  had  purchased  the 
lands  for  resale,  and  that  later,  after  Uie  third 
partner  had  removed  to  another  state,  the  two 
defendants  had  sold  the  lands,  in  the  absence 
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of  a  showin?  that  the  third  partner  bad  with- 
irawn  from  the  firm  and  thnt  the  second  de- 
fendant bad  been  substituted  as  partner  in 
big  place,  the  withdrawal  of  the  original 
third  partner  being  an  essential  element  of 
plaintiff's  right  to  recover,  because  otherwise 
such  third  partner  would  be  entitled  to  share 
in  the  profits  and  to  an  accounting  therefor. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  731 ;  Dec.  Dig.  S  S15.»] 

8.  Partnership  (J  322*)— AocouNHNa— Nec- 
essary Parties. 

Under  such  circumstances,  the  ori$^nal 
third  partner  is  a  necessary  part;  to  a  deter- 
mination of  the  controversy  on  the  merits. 

[Bd.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  H  746-752 ;    Dec.  Dig.  S  322.  •] 

Appeal  from  Court  of  Common  Fleas,  Pot- 
ter County. 

Action  by  Albert  S.  Heck  against  Jobn  R. 
Collins  and  another.  Decree  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Jobn  G.  Johnson,  Archibald  F.  Jones,  N. 
Grandall,  and  W.  I.  Lewis,  for  appellants. 
W.  K.  Swetland,  for  appellee. 

MESTREZAT,  J.  We  cannot  agree  with 
the  court's  finding  that,  'for  the  purpose  of 
this  case  and  of  the  right  of  plaintiff  to  an 
account  of  the  profits  of  the  transaction  de- 
nred  by  the  defendants,  it  Is  Immaterial 
whether  Sullivan  ever  withdrew.  Sullivan's 
rights  as  against  his  associates  are  not  in 
controversy  here,  and  uptll  he  asserts  them 
It  Is  not  necessary  to  pass  upon  the  question." 

This  was  a  bill  filed  for  discovery,  an  ac- 
counting, and  to  compel  payment  of  tie 
amount  found  due  the  plaintiff  by  the  defend- 
ants. From  the  averments  of  the  bill  and 
the  facts  found  by  the  court  below.  It  appears 
that  in  1904  Heck,  the  plaintiff,  Collins,  one 
of  the  defendants,  and  W.  H.  Sullivan  enter- 
ed Into  a  partnership  to  purchase  and  sell 
certain  lands  in  Tennessee.  Each  of  the  par- 
ties was  to  contribute  one-third  of  the  neces- 
sary expenses  of  Investigating  the  properties 
and  were  to  share  equally  In  the  profits  aris- 
ing out  of  the  transaction.  They  had  under 
consideration  three  tracts  of  land,  but  upon 
investigation  it  was  found  that  the  Embre- 
ville  Iron  Company  tract  was  the  only  at- 
tractive proposition,  and  one  out  of  which 
money  could  be  made.  They  bad  an  estimate 
made  of  the  timber  on  the  tract  with  the  pur- 
pose of  procuring  prospective  purchasers. 
Heck  paid  to  Sullivan  $100  as  his  share  of 
the  expenses  Incurred  In  the  investigation. 
All  the  parties  spent  considerable  time  and 
some  money  in  an  endeavor  to  dispose  of  the 
timber  on  the  tract  at  a  profit  to  themselves. 
A  sale  was  not  consummated  In  the  spring 
of  1905,  when  Sullivan  removed  from  Potter 


county  to  the  South,  to  engage  In  business 
there.  Subsequently,  Heck  was  Informed  by 
Collins  that  Sullivan  had  abandoned  the  en- 
terprise, and  with  the  consent  of  CoIHub  he 
entered  Into  an  agreement  with  the  defend- 
ant Cobb  wltb  a  view  to  effecting  a  sale  of 
the  EmbrevUle  timber  tract  on  a  commission 
basis;  the  parties  to  share  equally  In  the 
profits.  Some  time  thereafter  Collins  and 
Cobb  effected  a  sale  of  the  tract,  from  which 
they  received  commissions  or  profits.  This 
bill  was  filed  by  Heck  against  Collins  and 
Cobb  to  compel  payment  to  him  of  one-third 
of  the  profits.  The  court  so  decreed,  and 
the  defendants  have  appealed. 

[1]  In  the  fourth  par«grapfa  of  the  bill,  ft 
Is  averred  that  Sullivan  voluntarily  abandon- 
ed the  purpose  of  the  partnership  and  so  In- 
formed Collins,  and  that  thereupon  Heck, 
with  Collins's  consent  Induced  Cobb  to  en- 
gage in  the  enterprise  In  the  place  of  Sulli- 
van, to  further  prosecute  the  purpose  of  the 
original  partnership  arrangement  This  aver- 
ment was  denied  by  Collins  in  his  answer, 
and  Cobb  denied  in  his  answer  the  alleged 
substitution  of  himself  In  place  of  SulIlTan. 
On  the  trial  of  the  cause,  the  defendants  re- 
quested the  court  to  find  that  Sullivan  never 
withdrew  from  the  original  association  or  al- 
leged partnership  wltti  Heck  and  Collins,  aa 
alleged  in  the  fourth  paragraph  of  the  plain- 
tiff's biU.  The  request  was  refused.  The  re- 
fusal was  followed,  however,  by  a  statement 
by  the  court  which  we  think  shows  the  error 
of  the  court's  answer  to  the  reqaeclt.  The 
court  says  in  this  statement  that  SoIIlvaa 
testified  that  he  never  withdrew  from  the 
partnership,  and  that  Heck  does  not  say  that 
he  ever  had  any  conversation  directly  wltb  - 
Sullivan  as  to  the.  withdrawal,  Mt  alleges 
that  Collins  told  Heck  ever  the  phone  that 
Sullivan  had  withdrawn  or  abandoned  the 
enterprise.  Conceding  this  to  be  true,  the 
learned  court  should  have  afiSfmed  the  de- 
fendants' request.  The  fact.  If  It  be  a  fact, 
that  Collins  told  Heck  over  the  phone  that 
Sullivan  had  abandoned  the  partnership  was 
wholly  Insufficient  to  warrant  the.  court  in  so 
finding.  On  the  other  hand,  Sullivan,  as 
appears  by  the  court's  statement,  testified 
that  he  did  not  withdraw  from  the  partner- 
ship. 

[2]  The  plaintiff's  right  to  relief  under  the 
averments  of  his  bUl  required  him  to  estab- 
lish Sullivan's  withdrawal  from  the  original 
partnership  and  the  substitution  of  Cobb  in 
bis  place.  If  Sullivan  did  not  withdraw  and 
the  sale  of  the  property  was  made  by  tha 
original  partnership,  he  la  entitled  to  his 
share  of  the  commissions.  As  pointed  out 
above,  the  evidence  required  the  court  to  find 
that  Sullivan  never  had  withdrawn  from  the 
partnership.  The  plaintiff  can  recover  only 
If  he  sustains  the  averments  of  his  bill  that 
Sullivan  withdrew  from  the  original  partner- 
ship,' which  had  obtained  the  property  for 
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sale;  that  Cobb  had  taken  the  place  of  Sul- 
Hvan,  and  the  property  was  sold  by  the  plain- 
tiff and  the  two  defendants  under  the  terme. 
of  the  original  partnership. 

[3]  The  plaintiff  having  failed  to  enstaln 
the  averment  that  Sullivan  withdrew  from 
the  original  partnership — the  basis  of  the 
right  to  the  relief  prayed  for — ^it  is  apparent 
we  think,  that  the  learned  court  was  in  er 
ror  in  holding  that  Sullivan's  withdrawa. 
from  the  partnership  was  immaterial,  go  far 
as  it  affected  the  plaintiff's  right  to  an  ac- 
coont  from  the  defendants.  If  the  sale  was 
made  by  the  original  partnership,  as  the 
averments  of  the  bill,  considered  in  the  light 
of  tile  testimony,  seem  to  Indicate,  Sullivan, 
as  well  as  Heck,  the  plaintiff  here,  would  be 
entitled  to  his  share  of  the  commissions,  and 
should,  therefore,  have  been  made  a  party  to 
the  bill.  Heck  claims  the  right  in  this  pro- 
ceeding to  recover  the  one-third  of  the  mon- 
eys remaining  In  the  bands  of  the  defendants 
as  profits  derived  from  the  sale  of  the  Bm- 
brevllle  tract  of  land  or  timber,  but  it  is  upon 
the  theory  that  he  find  the  two  defendants 
were  the  only  parties  interested  in  the  sale. 
Under  the  terifls  of  the  original  imrtnership, 
be  is  not  entitled  to  this  share  of  the  profits 
if  Sullivan  remained  a  member  of  the  firm, 
and  is  entitled  to  participate  in  the  profits 
of  the  sale.  Before  the  defendants  can  be 
required  to  account  for  the  money  In  their 
hands  arising  from  these  profits,  it  is  appar- 
ent that  SuIUvan's>  rights  therein  should  be 
adjudicated.  At  all  events,  Sullivan  has  a 
right  to  the  opportunity  to  be  heard,  before 
be  is  deprived  of  bis  intareat  in  the  fund  in 
dispute,  or  the  defendants  are  required  to 
account  to  Keck.  Without  such  opportunity, 
Sullivan  would  not  be  bound  by  the  decree  in 
this  proceeding,  and  GoUlns  and  Cobb  might 
be  required  to  account  to  him  for  a  share  of 
the  money  realized  from  the  sale  of  the  prop- 
erty. 

We  think  the  case  should  go  back  to  the 
coart  below,  in  order  that  the  rights  of  all 
parties  may  be  adjudicated,  after  Sullivan  has 
been  brought  on  the  record.  The  plaintiff 
sboald  be  given  an  opportunity  to  amend  his 
bill  80  as  to  make  Sullivan  a  party  defendant. 
Under  tlie  pleadings  and  as  the  record  now 
stands,  the  merits  of  the  controversy  cannot 
be  determined.  If,  as  appears  by  the  evi- 
dence, Sullivan  may  have  some  Interest  In 
the  fund  in  controversy,  he  should  now  as- 
sert bis  claim ;  otherwise  the  defendants  will 
be  compelled  to  account  to  him  after  they 
tiave  paid  to  the  plaintiff  more  than  his 
share  of  the  profits  realized  from  the  sale  of 
tbe  Bmbreville  timber  land. 

Tbe  decree  is  reversed,  with  a  procedendo, 
and  tbe  court  is  directed  to  permit  the  plain- 
titr  to  amend  the  bill  by  making  W.  H.  Sul- 
livan a  party  defendant,  and,  if  the  amend- 
ment is  not  made,  to  enter  a  decree  dismiss- 
ing the  bill. 


(231  Pa.  at) 
In  re  HOOPES"  ESTATE. 

(Supreme   Court  of  Pennsylvania.     April   10, 
1911.) 

1.  Wills  (|  612*)— Constbuotion— Conklict- 
INO  Pbovisions. 

Where  a  testator  in  one  part  of  his  will 
gives  a  peraon  an  absolute  Interest,  and  in  sub- 
sequent passages  shows  unequivocally  that  a 
lesser  interest  is  Intended  to  be  given,  the  prior 
gift  will  be  restricted  accordingly. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  li  1387-1882 ;   Dec.  Dig.  |  612.»] 

2.  Wills  (§  538»)—CoN8TBuonoN— Death  o» 
Leoatke--Timb  or  Death. 

The  rule  for  construing  wills  which  limits 
the  death  of  the  first  taker  to  the  testator's 
lifetime  is  adopted  in  aid  of  the  supposed  gen- 
eral intent  of  the  will,  and  la  never  applied 
where  the  legatee  is  expressly  treated  as  living 
at  a  time  after  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1162 ;    Dec.  Dig.  §  538.»] 

3.  Wills    (J    602*)— Oowstbuction— Estates 
Cbeated. 

Testatrix's  will  gave  to  her  grandchildren, 
L.  and  E.,  one-half  her  estate,  and  in  the  same 
sentence  named  her  execntor  as  guardian  for 
them  until  they,  respectively,  reached  the  age 
of  25,  when  they  were  each  to  be  paid  their 
share  of  the  principaL  The  will  further  pro- 
vided that,  in  case  of  the  death  of  either  or 
both  without  issue  before  reaching  25,  hig  or 
her  share  should  revert  to  testatrix's  estate, 
but,  if  Issue  survived,  such  issue  should  take 
its  parent's  share.  The  guardian  was  directed 
to  use  the  income  of  the  trust,  and,  if  neces- 
sary, the  principal,  for  the  maintenance  and 
proper  education  of  the  beneficiaries.  The  ex- 
ecutor was  given  digcretionary  power  of  sale 
of  all  real  and  personal  property  of  the  estate,  , 
and  was  directed  to  invest  the  proceeds  and 
the  remainder  of  the  estate.  Held,  that  E. 
took  an  equitable  estate  in  fee,  absolute  and 
indefeasible,  on  her  reaching  the  age  of  25,  but 
determinable  by  her  death  before  that  time. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  a  1351-1359;    Dec.  Dig.  5  602.»] 

Appeal  from  Orphans'  Court,  Philadel- 
phia County. 

Accounting  by  the  trustee  under  the  will 
of  Martha  E.  Hoopes,  deceased,  in  which 
Emily  Hoopes  filed  exceptions.  From  a  de- 
cree dismissing  the  exceptions,  Emily  Hoopes 
appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  MES- 
TREZAT,  BROWN,  POTTER.  BLKIN,  and 
MOSCHZISKER,  JJ. 

Wm.  B.  S.  Ferguson,  for  appellant  Rnby 
R.  Vale,  for  appellee. 

MOSCHZISKER,  J.  The  testatrix  pro- 
vided: "I  give,  •  •  •  absolutely  unto 
my  grandchildren,  Lewis  E.  Hoopes,  Jr.,  and 
Emily  Hoopes  one-half  of  my  estate  *  •  • 
to  be  equally  divided  between  them."  Im- 
mediately after  this  in  the  same  sentence 
she  appoints  a  person,  subsequently  named 
in  the  will  as  executor,  "guardian  of  my 
said  grandchildren  until  they  respectively 
arrive  at  the  age  of  twenty-five  years," 
the  gnardlan  "to  pay  said  principal  sum  to 
them  on  his  or  her  arrival  at  that  age  re- 
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spectlTely.**  The  will  then  proceeds:  "In 
case  of  the  death  of  one  or  hoth  of  said 
grandchildren  before  attaining  the  age  of 
twenty-flve  years  without  issue,  the  share 
of  such  deceased  grandchild  shall  revert  to 
my  estate,  but  in  case  of  the  death  of  one 
or  both  of  said  grandchildren  before  attain- 
ing the  age  of  twenty-flve  years  leaving  is- 
sue the  child  or  children  of  such  deceased 
parent  shall  receive  the  share  of  his,  her  or 
their  parent.  I  hereby  direct  that  said 
guardian  shall  use  the  income  of  said  one- 
half  of  my  estate  for  the  maintenance,  sup- 
port and  education  of  my  said  grandchil- 
dren and  I  direct  that  they  shall  be  educat- 
ed In  a  proper  manner  and  If  the  Income 
•  *  *  shall  not  be  sufficient  *  •  • 
I  direct  that  sufficient  amount  of  principal 
shall  be  nsed  for  said  purpose  which  amount 
of  principal  shall  be  deducted  from  their 
one-half  of  my  estate.  •  ♦  •  It  Is  my 
desire  and  I  hereby  authorize  and  direct 
my  executor  to  sell  and  dispose  of  all  my 
real  and  personal  estate  •  •  *  whenev- 
er said  executor  shall  deem  it  prudent  to  do 
so  •  •  •  I  direct  that  the  proceeds  of 
such  sales  and  the  remainder  of  my  es- 
tate be  Invested  by  my  executor." 

Upon  a  former  audit,  the  other  one-half 
of  the  estate  was  awarded  under  the  will 
to  a  son  of  the  testatrix,  absolutely  and  free 
of  trust.  The  grandchildren  were  then  mi- 
nors, and  their  Interests  were  not  passed 
upon.  Emily  Hoopes,  one  of  these  grand- 
children, is  now  of  full  age.  At  the  audit 
of  the  present  account  she  claimed  that  up- 
on reaching  her  majority  she  was  entitled 
to  her  share  absolutely  and  free  of  trust, 
contending  that  the  provisions  of  the  will 
postponing  the  payment  of  the  principal 
were  void,  and  that  the  limitations  over 
were  only  intended  as  substitutionary  be- 
quests In  the  event  of  her  death  during  the 
life  of  the  testator.  Tlie  court  below  held 
that  the  wUI  created  a  valid  trust  for  this 
share  until  she  should  reach  the  age  of  25 
years,  and  awarded  the  principal  to  the 
trustee  named  in  the  will.  Emily  Hoopes 
has  taken  this  appeal,  and  assigns  the 
award  for  error. 

[1]  The  first  clause  of  the  will  standing 
alone  would  give  each  of  the  grandchildren 
a  fee  simple  absolute,  but  what  follows 
makes  It  clear  that  the  testatrix  did  not  so 
Intend.  "A  will  must  be  construed  as  an 
entirety,  so  that,  if  possible,  every  part  of 
it  may  take  effect  Hence,  the  independent 
meaning  of  one  provision  must  often  be 
modified  by  reading  it  In  connection  with 
the  others.  •  •  •  It  may  be  that.  If  the 
first  clause  •  *  •  stood  alone,  It  would 
give  a  fee  simple  •  •  •  absolute.  ♦  •  * 
But  •  •  •  the  testator  has  declared  In 
effect  that  such  was  not  his  intention.  No 
principle  la  better  settled  than  that.  If  a  tes- 
tator In  one  part  of  his  will  give  to  a  per- 
son •  •  *  an  absolute  interest  •  •  • 
and   In   subsequent   passages   unequivocally 


shows  that  he  means  the  devisee  or  legatee 
to  take  a  lesser  interest  only,  the  prior  gift 
is  restricted  accordingly.  Subsequent  pro- 
visions will  not  avail  to  take  from  an  estate 
previously  given  qualities  that  the  law  re- 
gards as  inseparable  from  It,  as,  for  ex- 
ample, alienability;  but  they  are  operative 
to  define  the  estate  given,  and  to  show  that 
what  without  them  might  be  a  fee,  was  In- 
tended to  be  a  lesser  right"  Sheets'  Bstate, 
52  Pa.  267;  Krebs'  Estate,  184  Pa.  222,  39 
AU.  66;  Shower's  Estate,  211  Pa.  297,  60 
Atl.  789;  Elliott  v.  Diamond  Coal  &  Coke 
Co.,  79  Atl.  708. 

The  shares  In  question  are  placed  in 
trust  until  the  grandchUdrm  shall,  respec^ 
tively,  attain  a  given  age.  The  trust  is  an 
active  one.  Mooney's  Estate,  205  Pa.  418, 
54  AU.  1094.  "An  active  trust  may  be 
created  as  a  protection  to  the  beneficiary 
because  of  his  Inexperience,  *  •♦  In- 
ability to  manage  his  estate,  or  for  any  oth- 
er purpose,  not  Illegal,  which  the  benefactor 
may  deem  wise  or  expedient"  Spring's  Es- 
tate, 216  Pa.  629,  66  AQ.  UO.  It  is  apparent 
that  the  testatrix  considered  It  Inexpedient 
to  turn  over  to  her  grandchildren  the  prin- 
cipal of  the  shares  bequeathed  to  them 
until  they  should  reach  the  age  of  25  years. 
She  therefore  placed  these  shares  In  the 
control  of  a  trustee,  vesting  In  him  the 
power  to  make  Investmenta,  which  of  neces- 
sity Included  the  right  to  reinvest  the  prin- 
cipal from  time  to  time  during  the  running 
of  the  tmst  Eshbach's  Estate,  197  Pa.  163, 
46  AtL  906.  She  forthfflr  directe  the  trustee 
to  use  the  Income  for  the  maintenance,  sup- 
port, and  education  of  her  grandchildren, 
with  discretionary  power  to  consume  princi- 
pal for  these  purposes.  It  would  be  difficult 
to  find  a  trust  where  the  necessity  for  the 
control  of  the  fund  to  carry  out  the  intent 
of  the  testator  was  more  apparent  In  the 
words  of  Mr.  Justice  Green,  In  HarbsCer's 
Estate,  133  Fa.  351,  19  Atl.  558:  "It  Is 
very  clear,  Indeed,  to  us  that  the  trust  re- 
posed in  the  executors  Is  an  active  trust, 
which  makes  it  necessary  at  all  times  for 
them  to  have  possession  of  the  fund  until 
it  is  ultimately  paid  over  to  the  persons  en- 
titled to  the  principal." 

[2]  The  present  case  Is  not  within  the 
line  of  authorities  which  rule  that,  where 
there  is  no  limitation  over  or  other  lawful 
purpose  to  be  served,  a  provision  postponing 
the  payment  of  an  absolute  bequest  is  void. 
Nor  does  it  fall  within  the  class  of  cases  gov. 
erned  by  the  rule  that  a  limitation  over  upon 
the  death  of  the  first  taker  will  be  construed 
to  mean  death  within  the  lifetime  of  the 
testator.  Here,  first  not  only  are  there 
limitations  over,  but,  as  we  have  already 
shown,  there  is  an  active  trust  to  fulfill  a 
lawful  purpose;  next  it  Is  plain  that  the 
testatrix  contemplated  that  her  grandchil- 
dren would  survive  her,  otherwise  she  would 
not  have  made  such  specific  provision  for 
the  care  of  their  estates  and  for  their  re- 
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spectfve  maintenance  and  edncation  until  a 
certain  age.  The  rule  of  construction  which 
limits  the  death  of  the  first  taker  to  the 
testator's  lifetime  la  adopted  In  aid 'of  what 
Is  conceived  to  be  the  general  intent  of  a 
will,  bat  It  Is  never  applied  where  the  bene- 
fldary  Is  expressly  treated  as  living  at  a 
period  subsequent  to  the  death  of  the  tes- 
tator. Stoner  v.  Wimderllch,  198  Pa.  158, 
164,  47  AU.  945. 

[3]  We  construe  the  will  to  vest  In  the  ap- 
pellant an  equitable  estate  In  fee,  absolute 
and  Indefeasible  upon  her  attaining  the  age 
of  25  years,  but  determinable  by  her  death 
prior  to  that  time.  Kelso  y.  Dickey,  7 
Watts  &  S.  279;  MeCullough  v.  Fenton,  66 
Pa.  418. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  affirm- 
ed, at  the  cost  of  the  appellant. 

(2ai  Ps.  su) 

BOROUGH  OF  MAHANOT  CITY  v. 
HERSKER, 

(Supreme   Court   of   PennaylTania.     April    10, 
1911.) 

Theaters  akd  Shows  (S  3*)— litCBusB— Fail- 
UBB  to  Obtain— Penaxtt— Estoppel  to 
Ci.Anf. 

A  borough  ordinance  required  a  license  for 
theatrical  exhibitions,  the  fee  beins  $3  a  day, 
and  provided  a  penalty  for  each  violation.  A 
theater  gave  performances  on  over  300  days, 
and  the  borough  demanded  the  license  fees. 
The  light  to  the  fees  being  in  dispute,  the  bor- 
ough council  passed  and  published  an  ordinance 
establishing  a  $100  annual  license  fee,  which 
the  proprietor  paid  to  the  secretary  of  the  coun- 
cil. The  burgess  vetoed  the  ordinance;  but 
the  council,  by  resolution,  accepted  the  $100, 
but  refused  to  issue  the  license  or  return  the 
$100,  which  was  paid  over  to  the  borough 
treasurer.  The  borough  sued  for  the  daily  li- 
cense fees,  which  the  proprietor  resisted,  claim- 
ing to  have  paid  the  annual  fee;  but  the  de- 
fense was  held  insufficient,  and  he  then  paid 
the  daily  license  fees  with  interest  and  costs. 
Beld,  that  the  borough,  having  been  remiss  in 
prematurely  publishing  the  ordinance  for  an 
annual  license  and  having  retained  the  $100, 
was  estopped  to  claim  the  penalty  for  each  day 
a  performance  was  given  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Theaters 
and  Shows,  Cent.  Dig.  §  3;    Dec.  Dig.  g  3.*] 

Appeal  from  Court  of  Oommon  Pleas, 
Schuylkill  County. 

Action  by  the  Borough  of  Mahanoy  City 
against  Christiana  Hcrsker.  Judgment  for 
defendant,  and  plalntlCF  appeals.    Affirmed. 

Argaed  before  FELI^,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  and  MOS- 
CHZISKER,  JJ. 

T.  H.  B.  Lyon,  for  appellant  B.  P.  Swank, 
and  A.  D.  Enittle,  for  appellee. 

EI/KIN,  J.  If  the  parties  had  acted  wise- 
ly, the  matters  in  litigation  here  would  have 
been  adjusted  by  themselves  without  asking 
the  Intervention  of  the  courts.  The  contro- 
versy grows  out  of  the  attempt  of  the  appel- 


lant borough  to  exact  a  license  fee  each  day 
for  giving  theatrical  exhibitions  by  appel- 
lee. The  ordinance  of  1905,  among  other 
things,  provides  that  no  theatrical  exhibi- 
tion shall  be  given  In  said  borough  without 
a  license,  and  that  the  license  fee  shall  be 
$3  per  day.  Appellee  gave  306  theatrical  ex- 
hibitions on  separate  days,  and  the  borough 
demanded  a  llcfflise  fee  for  each  day  on 
which  these  exhibitions  were  given.  The 
right  of  the  borough  to  exact  a  license  fee  in 
the  sum  of  $3  for  each  consecutive  day  for 
a  period  of  time  covering  almost  a  year  was 
disputi.'d,  and  the  Justice  of  such  a  demand 
was  serionsly  questioned.  The  borough  coun- 
cil, evidently  impressed  by  the  equities  sug- 
gested, undertook  to  grant  relief  by  provid- 
ing for  the  payment  of  an  annnal  license  fee 
of  $100.  An  ordinance  was  duly  passed  by 
the  coundl  and  advertised  providinj;  for  the 
granting  of  an  annual  license.  Appellee,  pre- 
sumably acting  upon  the  assumption  that 
this  was  a  valid  ordinance,  paid  to  the 
borough  authorities  the  annual  license  fee. 
In  the  meantime  the  burgess  vetoed  the  or- 
dinance and  the  borough  council  refused  to 
direct  the  Issuance  of  the  annual  license. 
Appellee  was  notified  of  this  refusal  and  of 
the  invalidity  of  the  ordinance  under  which 
payment  of  the  annual  license  fee  bad  been 
made.  At  the  meeting  when  the  veto  mes- 
sage of  the  burgess  was  read,  the  borough 
conncil  passed  a  resolution  accepting  the 
$100  in  payment  of  the  annual  license  fee. 
The  money  had  been  paid  to  and  .was  held 
by  an  officer  of  the  borough  conncll  at  that 
time.  Subsequently  the  husband  of  appellee 
demanded  the  return  of  the  $100,  which  was 
refused.  After  some  contention  the  secretary 
of  council  paid  the  money  to  the  borough 
treasurer  in  whose  hands  it  has  remained 
from  that  time  to  the  present  After  the 
veto  of  the  ordinance  providing  for  the  grant- 
ing of  an  annnal  license,  the  borough  au- 
thorities demanded  the  $3  a  day  license  fee 
under  the  ordinance  of  1905,  with  which  de- 
mand appellee  refused  to  comply.  The  ordi- 
nance at  1905  also  provided  a  penalty  of  not 
less  than  $5  nor  more  than  $25  for  each  of- 
fense violating  any  of  its  provisions.  The 
borough  then  brought  suit  to  collect  the  pen- 
alty for  failure  to  take  out  and  pay  for  the 
day  license.  This  suit  was  tried  first  before 
a  Justice  of  the  peace,  then  appealed  to  the 
court  of  common  pleas,  and  finally  to  the  su- 
perior court.  It  was  decided  in  favor  of  the 
borough.  Mahanoy  City  Borough  v.  Hersker, 
40  Pa.  Super.  Ct  50.  While  the  appeal  was 
pending  in  the  courts,  appellee  tendered  pay- 
ment of  a  license  fee  at  the  rate  of  $3  for 
each  day  on  which  a  theatrical  exhibition 
bad  been  given,  upon  the  condition  that  if  the 
suit  was  decided  in  her  favor  the  money  so 
tendered  should  be  returned  to  her.  Council 
refused  the  conditional  tender,  and  thus  mat- 
ters .<:tood  until  the  case  was  decided.    After 
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the  opinion  In  that  case  had  been  handed 
down  by  the  superior  court  afflrmlng  the 
judgment  of  the  court  below,  appellee  ten- 
dered to  the  burgees  $958.22,  being  the 
amount  of  the  unpaid  llcenBe  fees,  the  judg- 
ment, Interest,  and  costs  In  the  suit  which 
had  been  decided  against  her.  The  burgess 
refused  the  tender,  and  she  then  paid  the 
money  to  the  borough  treasurer.  WhUe  the 
api)eal  was  pending  In  the  superior  court, 
appellee  filed  a  bill  In  the  court  below  ask- 
ing that  appellant  be  restrained  from  bring- 
ing a  multiplicity  of  suits  for  penalties  imtll 
the  questions  In  dispute  were  finally  decided. 
The  Injunction  Issued,  and  no  further  suits 
were  instituted  until  after  the  superior  court 
had  handed  down  Its  opinion.  The  present 
suit  was  then  brought  to  collect  a  penalty  for 
each  day  on  which  a  theatrical  exhibition 
was  given  without  having  first  obtained  a 
license.  The  case  was  tried  in  the  court  be- 
low, and  a  verdict  returned  In  favor  of  the 
defendant,  on  which  verdict  a  judgment  was 
entered.  The  assignments  of  error  raise 
many  questions  relating  to  the  theory  upon 
which  the  case  was  tried  and  the  rulings  of 
the  trial  judge  in  disposing  of  the  questions 
involved.  No  useful  purpose  will  be  served 
by  discussing  the  numerous  spedficatlops  of 
error. 

We  agree  that  the  legal  rights  of  the  par- 
ties were  not  clearly  defined  iu  the  Instruc- 
tions to  the  jury,  and  that  some  technical 
errors  were  committed  in  submitting  the 
questions  at  Issue.  The  case  was  made  to 
turn  upon  the  equitable  rather  than  upon 
the  legal  rights  of  the  parties.  The  suit  was 
brought  to  collect  penalties,  and,  if  it  could 
be  sustained  at  all,  the  question  for  the  jury 
to  determine  was  what  the  amount  of  the 
penalties  should  be.  It  was  not  a  suit  to 
collect  the  unpaid  license  fees.  If  under  the 
circumstances  the  license  fees  were  paid  at 
such  a  time  and  in  such  a  manner  as  to  sat- 
isfy the  requirements  of  the  ordinance^  there 
could  be  no  recovery  of  the  penalties.  On 
the  other  hand,  if,  under  the  facts,  the  li- 
cense fees  were  not  paid,  suit  was  properly 
brought  to  collect  the  penalties,  nnless  the 
borough  was  estopped  by  reason  of  what  oc- 
curred from  asserting  Its  right  to  collect 
them.  The  case  was  not  tried  upon  this 
theory;  but  the  jurors  were  instructed,  if 
they  found  in  favor  of  appellant  on  the  ques- 
tion of  collecting  the  penalties,  they  should 
set  oft,  against  whatever  sum  they  found  to 
be  owing  on  account  of  _  the  penalties,  the 
amount  of  fees  paid  to  the  borough  treasur- 
er. The  verdict  cannot  be  sustained  upon 
this  theory  of  the  case.  The  position  of  the 
appellee  here  is  that  the  borough  is  estop- 
ped under  all  the  facts  developed  at  the 
trial  from  collecting  the  penalties.  There 
is  no  doubt  that  the  doctrine  of  estoppel  ap- 
plies to  municipal  as  well  as  to  private  cor- 
porations and  persons.  Text-writers  and 
courts  very  generally  take  this  view  of  the 


application  of  the  doctrine.  Whether  a 
municipal  corporation  Is  estopped  by  the  acts 
of  its  officers  depends  upon  the  facts  in  each 
particular  case.  It  Is  often  difficult  to  de- 
termine whether  the  facts  relied  on  are  suffi- 
cient to  warrant  a  court  in  holding  that  the 
municipality  is  estopped.  The  case  at  bar  is 
a  good  illustration  of  this  difficulty.  The 
voluntary  payment  of  the  unpaid  license  fees, 
after  the  termination  of  the  former  Bult  to 
the  borough  treasurer,  after  refusal  of  the 
council  to  accept  the  sum  tendered,  might 
not  itself  be  sufficient  to  estop  the  l>orougli 
council.  It  may,  however,  be  considered  in 
connection  with  other  facts  in  arriving  at  a 
proper  conclusion.  The  payment  of  ttie  an- 
nual license  fee  raises  a  different  question. 
It  Is  true  that  the  ordinance  providing  for 
the  granting  of  an  annual  license  was  vetoed 
by  the  burgess,  and  therefore  never  was  In 
force.  Notwithstanding  this  situation,  the 
borough  council  did  pass  a  resolution  to  ac- 
cept the  $100  in  full  payment  of  the  annual 
license,  and  the  borough  has  retained  this 
money  in  its  treasury  from  that  time  to  the 
present  The  borough  now  has  in  its  treas- 
ury the  annual  license  fee,  all  of  the  day 
license  fees,  the  judgment.  Interest,  and  costs 
of  the  former  suit,  amounting  to  more  than 
$1,000.  The  borough  authorities  were  clear- 
ly at  fault  in  advertising  the  annual  license 
ordinance  before  its  approval  by  the  burgess, 
and  this  may  have  misled  appellee.  It  was 
certainly  the  duty  of  the  borough  to  return 
this  money  if  they  Intended  to  deny  the  right 
of  appellee  to  give  theatrical  exhibitions  in 
pnrsuance  thereof.  This  was  not  done,  and 
no  sufficient  reason  is  given  why  the  money 
was  not  returned.  It  will  not  do  for  the 
borough  council  to  say  this  matter  was  be- 
yond its  control.  It  was  originally  paid  to 
an  officer  of  council  and  was  by  its  secretary 
paid  over  to  the  treasurer  after  the  resolu- 
tion had  been  passed  accepting  it  in  full  pay- 
ment of  the  annual  license  fee.  The  pay- 
ment to  the  treasurer  must  be  considered 
under  all  the  circumstances  as  the  act  of 
counclL  The  payment  of  the  $3  a  day  license 
fee  was  not  made  before  eadti  performance 
was  given;  but  this  was  accounted  for  upon 
the  ground  that  the  right  of  the  borough  to 
Impose  the  fee  was  challenged,  and  the  con- 
troversy was  then  pending  in  the  courts.  As 
soon  as  the  validity  of  the  ordinance  was 
declared  by  the  courts,  all  of  the  license  fees 
were  paid.  There  is  now  in  the  borough 
treasury  not  only  the  license  fees  based  up- 
on the  number  of  days  the  exhibitions  were 
given,  but  in  addition  the  annual  license  fee 
covering  the  same  period  of  time.  Taking 
Into  consideration  all  these  facts,  no  violence 
Is  done  the  rule  by  holding  that  the  borougli 
is  estopped  from  making  further  collections 
on  account  of  this  mncb  litigated  and  vexa- 
tious matter. 

On  this  ground  the  judgment  of  the  court 
below  is  affirmed. 
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In  re  TIMBEU 


(Supreme  Court  of  Pennsylvania.     March  20, 
Mil.) 

1.  Elections  (|  317*)— Acco-dnt  of  EJxpend- 

ITVBES— StATCTOKT    PROVISION. 

Under  Act  ilarch  5,  1000  (P.  L.  78),  re- 
quiring candidateB  for  nomination  for  election 
to  file  a  full,  true,  and  detailed  account  of  ex- 
penditures made  to  secure  the  nomination,  an 
accoant  vhich  shows  the  moneya  paid  to  in- 
dividual agents  of  a  candidate  to  be  used  for 
legitimate  expenses  in  his  behalf,  but  does  not 
show  for  what  purposes  the  moneys  thus  in- 
trusted were  iised,  is  insafficient. 

[Ed.   Note.— F6r   other   cases,   see   Elections, 
Cent.  Dig.  i  844;   Dec.  Dig.  {  817.*] 

2.  Blecttoss  (I  S17*)— Account  of  Expewd- 
iTDBxs  —  Statotoby  Provisiow  —  "Fuii, 
TaVE,  AND  Dbtailbd  Acoouht." 

To  constitute  a  true  account  within  Act 
March  5,  190G  (P.  L.  78),  requiring  candidates 
for  nomination  to  file  a  '"ful!,  true,  and  detail- 
ed account"  of  expenditures  made  to  secure  the 
nomination,  the  accoant  must  aet  forth  eadi 
earn  disbursed  by  the  candidate,  whether  per- 
sonally or  by  his  agent  for  election  expenses, 
the  date  of  each  disbursement,  the  name  oi 
the  person  to  wliom  jnUd,  and  the  pnrpoae  for 
wliich  it  was  disbursed,  and  the  account  must 
be  accompanied  by  Touchers  for  all  sums  ex- 
ceeding $10,  and  the  filing  of  the  receipts  of 
the  agents  «f  the  candidate  for  money  placed 
in  their  hands  does  not  meet  the  requirements 
of  the  act. 

[Ed.    Note.— For   other  cases,   see   Elections, 
Cent.  Dig.  I  344 ;  Dec.  Dig.  |  317.*] 

8.  Elections  (|  317*)— Account  of  Expend- 
iTUBEs— Statutory  Provision. 

Act  March  5,  IflOO  (P.  h.  78),  reflulriDg 
candidates  for  nomination  to  file  account  of 
expenditures,  provides  that,  at  Ihe  audit  of  the 
account,  the  person  by  wliom  it  is  filed  is  re- 
quired to  be  present  in  person  to  vouch  his  ac- 
count, and  answer  on  oath  or  affirmation  ail 
such  relevant  qnestiona  as  may  be  put  to  him; 
that  subpoenas  may  be  issued  to  all  parties  to 
whom  the  petitioners  for  the  audit  or  the  ac- 
countants may  require  to  give  evidence  con- 
cerning the  account;  that  no  person  shall  be 
excused    from  answering  any  question  on  the 

frround  that  the  answer  would  tend  to  incrim- 
nste  him,  but  that  no  such  answer  shall  be 
rsed  as  evidence  against  any  person  in  any 
criminal  prosecution  except  for  perjury  in  giv- 
ing the  testimony;  that  if  the  court  shall  de- 
cide that  the  account  was  false  in  any  sub- 
stantial manner,  or  that  any  illegal  expenses 
were  incurred,  the  costs  shall  be  paid  by  the 
accountant,  but  otherwise  by  the  petitioners; 
and  that  if  the  court  shall  decide  that  any 
I>erson  has  incurred  any  illegal  election  expens- 
es or  violated  any  provisions  of  the  act,  it 
shall  certify  its  decision  to  the  district  attor^ 
ney  whose  duty  It  shall  be  to  institute  crim- 
inal proceedings.  Efld,  that  an  agent  to  whom 
a  candidate  intrusted  money  to  be  expended 
may  be  asked  to  give  a  detailed  statement  of 
the  Banner  in  which  he  expended  it  without 
preliminary  proof  that  the  candidate  knew  and 
consented  to  the  disbursement  of  the  money 
by   the  agent  for  illegal  purposes. 

[Ed.    Note.— For   other   cases,   see    Elections, 
dent.  Dig.  I  344 :   Dec.  Dig.  |  317.*] 

4.  Elections  (|  817»)— Account  of  Expend- 
itures. 

Under  such  statute,  the  candidate's  agent 
may  be  aaked  whether  be  had  spent  sums  in- 
trusted to  him  in  the  purchase  of  a  vote,  or 
whether  he  had  used  moneys  of  his  own  for 


audi  a  purpose,  with  the  candidate's  knowledge 
and  consent. 

[E}d.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  f  844 ;   Dec.  Dig.  |  317.*] 

6.  Elections  (|  317*)— Conduct  of  Election 

— Account  op  Expenditures. 

An  offer  of  proof  that  the  candidate's  agent 
spent  money  intrusted  to  him  for  the  purchase 
of  _  votes,  to  be  followed  by  further  proof  that 
this  practice  was  known  to  and  consented  by 
the  candidate,  should  be  admitted. 

[E!d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  344 ;    Dec.  Dig.  {  817.*] 

6.  Elections  (S  817*)— Conduct  of  ELXonoN 
— Account  of  EbtPENOiTUBES. 

On  the  audit  of  a  candidate's  account  of 
expenditures,  cross-examination  of  the  candi- 
date as  to  his  motive  in  permitting  his  counsel 
to  raise  obiections  to  the  ofEer  or  admission  of 
testimony  is  not  competent. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  317.*] 

7.  Elections  (|  317*)— Account  of  Expend- 
itures. 

A .  candidate  for  nomination  is  not  estop- 
ped by  the  fact  that  he  included  the  price  of  a 
box  of  cigars  in  his  account  of  expenditures 
from  showing  that  the  use  of  the  cigars  is  a 
common  courtesy  which  men  extend  to  their 
friends  without  any  thought  on  his  part  or 
their  part  that  they  would  be  influenced  in  their 
votes. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  I  317.*| 

Appeal  from  Superior  Court. 

Petition  for  audit  of  the  account  of  Rob- 
ert E.  Umbel,  candidate  for  Democratic  nom- 
ination to  the  office  of  Judge.  From  a  Judg- 
ment of  the  superior  court  reversing  a  Judg- 
ment dismissing  the  petition,  the' candidate 
appeals.    Affirmed. 

The  facts  appear  In  the  opinion  of  Rice,  P. 
J.,  which  was  In  part  as  follows: 

[1]  "Preliminarily  to  a  discussion  of  the 
qvestions  raised  by  the  assignments  of  error 
to  rulings  upon  offers  of  evidence,  It  Is  Im- 
portant to  determine  whether  the  account  fil- 
ed by  the  respondent  conforms  to  the  require- 
ments of  the  act  of  March  6,  1906  (P.  L.  78). 
The  account  embraced  two  classes  of  items: 
(1)  Expenditures  made  by  the  respondent  per- 
sonally; (2)  payments  made  by  him  to  cer- 
tain Individuals  of  certain  sums  of  money 
'for  expenditure  In  my  behalf  under  the  first, 
second,  sixth,  seventh,  and  eighth  paragraphs 
of  section  4,  Act  of  March  5,  1906.'  There  are 
12  items  of  the  latter  class,  showing  payments. 
to  five  different  persons,  aggregating  $3,670, 
and  these  give  bo  further  information  as  to 
the  purposes  for  which  the  money  was  actual- 
ly expended  than  is  Indicated  by  the  words 
and  the  figures  above  quoted.  The  receipts 
given  by  the  persons  to  whom  the  respondent 
paid  the  money  are  equally  indefinite.  The 
plain  Import  of  the  account  Is  that  these 
sums  of  money  were  paid  to  these  five  per- 
sons, not  as  compensation  for  their  services 
in  disseminating  Information  to  the  public  or 
in  acting  as  watchers  or  the  like,  but  to  be 
expended  by  them  in  the  respondent's  behalf 
for  some  or  all  of  the  purposes  mentioned  In 


•Far  otlMr  oases  ■••  same  topic  aad  section  NUUBBa  U  Dee.  Dig.  *  Am.  Sis.  Key  N«.  SeriM  *  Rep'r  Iad«z«» 


Digitized  by 


Google 


542 


80  ATLANTIO  KBPOBTBB 


(P». 


tbeae  iwra^aplis  of  tlie  act,  or  to  relmbane 
them  for  payments  made  by  Cbem  to  otbers 
In  his  behalf  for  these  purposes.  These  per- 
sons did  not  constitute  a  political  committee 
by  whom  or  by  whose  treasurer  an  account 
was  to  be  or  could  be  filed;  they  were  mere- 
ly respondent's  agents  or  representatives. 
Although  the  candidate  for  nomination  may 
make  expenditures  for  lawful  purposes 
through  an  agent.  It  Is  still  he  that  acts,  and 
when  he  accounts  he  must  account  for  all 
that  he  has  done.'  Bechtel's  Election  Bx- 
penses,  39  Pa.  Super.  Ct  292.  An  account 
which  merely  exhibits  the  fact  that  the  can- 
didate has  deposited  money  In  the  hands  of 
an  agent  to  be  used  for  legitimate  expenses, 
and  does  not  show  the  person  to  whom  and 
the  purpose  for  which  the  agent  paid  the 
money,  is  not  such  'a  full,  true,  and  detailed 
acconnf  as  the  act  plainly  contemplates. 
Speaking  of  this  subject,  onr  Brother  Head 
said,  In  the  case  last  dted:  'In  the  act 
now  before  ns  the  legislative  command  Is 
that  the  account  shall  be  "fall,  tme  and 
detailed,"  and  shall  disclose  the  Information 
specified  In  the  language  we  have  already 
quoted.  In  the  narrowest  sense  of  the  word, 
an  account  might  be  tme  which  was  neither 
full  nor  detailed,  which  contained  but  a  single 
item  showing  the  payment  of  a  large  sum, 
in  bulk,  to  some  person,  but  which  In  no  sense 
exhibited  the  information  demanded  by  the 
law.  True  in  fact  as  to  what  it  actually  did 
disclose,  but  untrue,  false  within  the  meaning 
of  the  ac^  in  its  failure  to  obey  the  mandate 
of  the  law,  and  account  for  that  money  in 
the  manner  and  to  the  extent  required  by  the 
lawmaker.'  Viewing  the  account  in  the  light 
of  this  construction  of  the  requirements  of 
the  statute,  we  must  conclude  that  the  learn- 
ed judge  erred  in  his  findings  embraced  in  the 
sixteenth  and  seventeenth  assignments  of  er- 
ror, wherein  he  held  that  the  account  is  true 
In  that  It  contains  a  statement  of  all  moneys 
expended  by  the  respondent  in  connection 
with  his  nomination. 

[2]  "To  be  a  true  account  within  the  spirit 
and  intent  of  the  act,  it  must  set  forth  each 
and  every  sum  of  money  disbursed  by  the 
candidate,  whether  personally  or  by  his 
agent,  for  election  expenses,  the  date  of  each 
disbursement,  the  name  of  the  person  to 
whom  paid,  and  the  object  or  purpose  for 
which  the  same  was  disbursed;  and,  more- 
over, the  account  must  be  accompanied  by 
vouchers  for  all  sums  expended  exceeding 
$10  In  amount  Filing  the  receipts  of  his 
ageints  for  the  money  placed  by  him  in  their 
hands  does  not  fully  meet  the  requirements 
of  the  act  No  reason  Is  suggested  in  the 
respondoit's  account  for  the  omission  to  set 
forth  in  the  manner  above  indicated  a  detail- 
ed statement  of  the  disbursements  made  by 
his  agents,  nor  does  it  appear  by  his  testi- 
mony that  it  would  have  been  impossible  for 
him  to  do  so.  [3,  41  Unless  these  facts  can  be 
developed  on  the  audit,  one  of  the  manifest 
purposes  of  the  act  can  be  easily  defeated  by 
the  omission  to  give  the  information  in  the 


account  itself.  Before  concluding  that  the 
act  is  so  ineffective.  It  will  be  well  to  notice 
some  of  Its  provisions  relative  to  the  scope  of 
inquiry  permissible  on  the  audit.  At  the  date 
fixed  therefor  the  person  by  whom  the  ac- 
count has  been  filed  is  'required  to  be  pres«it 
in  person,  to  vouch  his  account  and  answer, 
on  oath  or  affirmation,  all  such  relevant  ques- 
tions concerning  the  same  as  may  be  put  to 
him  by  the  petitioners  or  their  counsel.'  Sub- 
poenas may  be  issued  'to  all  parties  whom 
the  petitioners  or  the  accountant  may  re- 
quire to  give  evidence  concerning  such  ac- 
count' and  section  12  of  tlie  Act  of  March  5, 
1906  (P.  U  78),  provides:  'No  person  shaU  be 
excused  from  answering  any  question,  in  any 
proceeding  under  this  act,  on  the  ground  that 
such  answer  would  tend  to  Incriminate  him ; 
but  no  such  answer  shall  be  used  as  evidence 
against  such  person  In  any  criminal  action  or 
prosecution  whatever,  except  in  an  action  for 
perjury  In  giving  such  testimony.'  If  upon 
the  audit  the  court  shall  decide  'that  the  ac- 
count was  false  in  any  substantial  manner, 
or  that  any  Illegal  election  expenses  were  in- 
curred, the  costs  of  said  audit  shall  be  paid 
by  the  accountant;  but  otherwise,  by  the 
petitioners.'  So,  also,  if  the  court  shall  de- 
cide 'that  any  person,  whether  a  candidate 
or  not  has  Incurred  Illegal  election  expenses, 
or  has  otherwise  violated  any  of  the  provi- 
sions of  this  act.  It  shall  certify  Its  decision 
to  the  district  attorney  of  the  county  in 
which  snch  person  may  reside,  and  it  shall 
thereupon  be  the  duty  of  such  district  attor- 
ney to  institute  criminal  proceedings  against 
such  person.'  It  is  thus  seen  that  the  BCoi>e 
of  the  audit  of  the  account  of  a  candidate 
for  nomination  is  very  broad,  and,  as  point- 
ed out  In  the  case  cited,  the  provisions  of  the 
act  in  this  regard,  being  remedial,  are  to  be 
given  liberal  construction.  Granting  that  the 
ultimate  object  of  the  audit  is  to  ascertain 
whether  any  illegal  election  expenses  were 
incurred  by  the  candidate,  there  is  neces- 
sarily Involved  in  that  Inquiry,  particularly 
if  the  account  Itself  does  not  show  the  facts, 
the  ascertainment  of  the  amount  of  each  dis- 
bursement made  by  bim  and  of  each  disburse- 
ment made  by  his  agents  of  the  money  placed 
in  their  hands,  the  person  to  whom  paid  and 
the  object  for  which  the  same  was  disbursed. 
As  the  purpose  of  requiring  an  account,  to 
adopt  the  words  of  onr  Brother  Heau,  Is  to 
compel  the  candidate  to  place  upon  the  public 
records  such  clear  and  detailed  information 
as  would  enable  the  people  to  determine,  aft- 
er an  Inspection  of  his  account  with  the  ac- 
companying vouchers,  whether  he  had  obeyed 
or  violated  the  mandates  of  the  law  in  wliich 
they  were  so  vitally  interested,'  so,  also,  mm 
purpose  of  the  audit  of  such  an  imperfect  ac- 
count as  this  Is  to  ascertain  the  facts  which 
are  not  but  should  have  been,  set  forth  there- 
in. All  of  the  questions  put  to  the  witnesses 
S.  E.  Frock  and  B.  F.  Sterling  (these  being 
persona  to  whom  the  accountant  paid  money 
for  disbursement  in  his  behalf  or  to  reimt- 
burse  them  for  expenditures  made  in  his  b«- 
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half),  which  are  quoted  In  the  third,  fourth, 
fifth,  sixth,  aeventta,  eighth,  and  ninth  as- 
signments of  error,  were  relevant  to  the  pur- 
pose of  the  audit  last  referred  to.  For  ex- 
ample, the  petitioners  proposed  to  ask  the 
witness  Frock  to  give  a  detailed  statement  of 
the  manner  In  which  he  expended  the  $1,050 
which  the  account  shows  was  placed  in  his 
band.  The  stated  purposes  of  this  offer  were 
(1)  to  ahow  the  details  which  the  act  re- 
quires; (2)  to  ascertain  whether  or  not  the 
statement  made  in  the  receipt  that  It  was 
spent  under  the  act  of  1906  was  or  was  not 
correct  The  objections  to  this  offer  were 
sustained,  and  as  they  show  quite  plainly 
the  theory  upon  which  all  similar  offers  were 
objected  to  and  rejected,  we  quote  them  as 
they  were  stated  by  counsel:  'Objected  to 
for  the  reason  that  If  the  expenditures  were 
lawful  It  Is  Immaterial,  and  If  they  were 
not  lawful  there  Is  no  evidence  yet  offered 
showing  that  such  expenditures  were  made 
wKh  the  knowledge  or  consent  of  the  candi- 
date^ and  generally  as  Incompetent  and  Ir- 
relevant.' This  theory  is  entirely  Inconsist- 
ent with  the  conclusions  heretofore  stated  In 
this  opinion.  These  witnesses,  from  whom 
the  petitioners  sought  to  obtain  Information 
which  ought  to  have  been  ftimlshed  In  the 
account,  were  the  respondent's  agents.  It  Is 
not  to  be  presumed  that  the  petitioners  knew 
how,  to  whom,  and  for  what  purposes  they 
had  disbursed  all  the  mon«y.  Moreover,  as 
we  have  endeavored  to  show,  the  relevancy 
of  the  evidence  they  tried  to  bring  out  by  ex- 
amination of  these  witnesses  did  not  depend 
on  proof  that  the  money  was  spent  for  illegal 
purposes.  The  account  did  not  show  in  de- 
tail bow  It  was  spent.  'As  It  did  not  the 
audit  was  made  necessary  In  order  that  the 
all-Important  fact  might  appear.'  Bechtel's 
Election  Expenses,  39  Pa.  Super.  Ct  292. 
Therefore,  the  general  rule  that  the  order  of 
evidence  is  within  the  discretion  of  the  trial 
court  has  no  application  to  those  assign- 
ments. For  both  of  the  reasons  last  suggest- 
ed, the  petitioners  should  not  have  been  re- 
quired to  prove  In  advance,  or  to  make  a 
distinct  and  positive  offer  to  prove  after- 
wards, that  the  respondent's  money  had  been 
disbursed  by  these  agents  for  illegal  pur- 
poses, with  the  respondent's  knowledge  and 
consent.  That  Inquiry  would  arise  when  the 
facts  which  the  account  ought  to  have  dis- 
closed were  developed.  As  already  suggest- 
ed, to  hold  that  the  petitioners  could  only 
Inquire  of  these  agents  as  to  the  expendi- 
tures of  the  money  placed  In  their  hands 
wblcb  the  petitioners  were  able  to  prove 
were  made  for  illegal  purposes,  would  be  to 
put  a  construction  on  the  act  which  would 
defeat  one  of  its  plain  and  salutary  objects. 
"It  Is  urged  that  the  rulings  complained  of 
In  these  assignments  were  In  accordance 
with  our  decision  In  the  Bechtel  Case.  This 
position  Is  not  sustained  by  anything  that 
was  said  by  this  court  In  the  opinion  In 
that  case,  and  the  t'enor  of  the  opinion  as 
■,  'Whole  Is  clearly  opposed  to  It    But  much 


stress  Is  laid  on  the  fact  that  we  overruled 
the  fourth  assignment  In  that  case,  and  this 
Is  urged  as  a  complete  vindication  of  the 
rulings  under  consideration  here.  We  can- 
not agree  with  the  learned  Judge  and  the 
counsel  for  the  appellee  in  this  contention, 
and  a  brief  review  of  the  facts  and  consid- 
erations which  led  to  the  conclusion  that 
that  assignment  did  not  contain  reversible 
error  will  show  tbat  the  ruling  falls  far 
short  of  sustaining  their  position  In  the  pres- 
ent case.  In  the  account  filed  by  the  re- 
spondent in  that  case  appeared  this  Item: 
'J.  H.  NIchter  as  per  receipt  1700.*  The 
receipt  appears  at  page  293  of  the  report  of 
the  case.  NIchter  was  called  by  the  peti- 
tioners and  was  examined  fully  by  their 
counsel  as  to  the  dates  when  he  received  the 
money  from  the  respondent  and  as  to  his 
expenditure  of  It  He  also  produced  re- 
ceipts, which  were  offered  in  evidence,  show- 
ing the  persons  to  whom  and  purpose  for 
which  he  had  paid  it  His  examination  upon 
the  subject  as  to  how  he  had  spent  the  $700 
was  quite  full,  and  was  not  hampered  by 
such  objections  as  were  raised  In  the  pres- 
ent case  to  the  examination  of  the  respond- 
ent's agents.  Then  came  the  question  which 
was  objected  to,  namely,  'Did  you  furnish 
any  liquor  during  the  campaign  In  the  inter- 
ests of  H.  O.  Bechtel  r  This  question  on  Its 
face  was  not  an  inquiry  as  to  how  he  had 
expended  the  $700,  but  was  so  worded  as  to 
cover  expenditures  that  he  may  have  made 
on  his  own  account  for  the  purposes  men- 
tioned. Nor  was  the  question  accompanied 
by  a  distinct  and  unequivocal  offer  to  con- 
nect the  respondent  with  the  expenditurew 
Indeed,  the  answer  of  counsel  for  the  peti- 
tioners to  the  question  of  the  court  while  not 
very  clear,  tended  to  show  that  they  could 
not  connect  the  respondent  with  It  Upon  a 
full  view  of  the  course  of  the  examination 
of  the  witness  NIchter  and  the  somewhat 
Indefinite  and  ambiguous  character  of  the 
question  put  to  him,  we  were  not  convinced 
that  the  assignment  contained  reversible  er- 
ror. In  order,  however,  that  this  ruling 
may  not  be  misunderstood  hereafter,  as  It 
apparently  was  upon  the  present  audit  we 
remark  that  tf  the  i>etltioners'  counsel  had 
asked  NIchter  the  direct  question  whether 
he  had  used  any  part  of  the  money  placed 
In  his  bands  in  purchasing  liquors  to  be  given 
to  voters,  or  whether  he  had  furnished  liq- 
uors to  voters  with  the  knowledge  and  con- 
sent of  the  respondent,  or  If  objection  had 
been  made  to  the  questions  requiring  the  wit- 
ness to  give  a  detailed  statement  of  the  per- 
sons to  whom  and  the  purposes  for  which 
he  had  paid  the  $700,  and  the  court  had. 
In  either  of  tbese  Instances,  sustained  the 
objection,  a  different  question  would  have 
been  raised  by  the  assignment  of  error  and 
a  'different  ruling  ought  to  have  been,  and 
would  have  been,  made  thereon.  Comment 
is  also  made  upon  our  ruling  upon  the  sev- 
enth assignment  of  error  In  that  case.  But 
there,  also,  the  question  put  to  the  witness 
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McGlnty  was  amblgnona;  It  was  not  In 
terms  or  in  effect  a  question  whether  the 
witness  bad  fnmished  liqnors  to  voters,  with 
the  knowledge  or  consent  of  the  candidate. 
It  Is  plainly  distinguishable  from  the  ques- 
tion the  rejection  of  which  Is  the  subject  of 
the  twelfth  assignment  of  error.  The  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
and  twelfth  assignments  are  sustained. 

[S]  "The  offer  in  the  second  assignment  of 
error  was  to  prove  by  the  witness  Bell  that 
part  of  the  money  received  by  Mr.  B^ock 
from  the  accountant  was  expended  by  him 
in  the  purchase  of  this  man's  vote,  to  be 
followed  by  farther  testimony  that  such 
practice  and  means  of  getting  votes  was 
known  to  and  consented  to  t^  the  account- 
ant' And  further  on  the  offer  was  sup- 
plemented by  proposing  to  follow  It  'by 
other  evldeiice  that  this  act  was  with  the 
knowledge  and  consent  of  the  accountant' 
There  are  two  aspects  in  which  this  offer 
may  be  considered.  If  it  had  been  merely  to 
prove  by  this  witness,  who  was  a  stranger 
to  the  respondent,  that  Frock  used  money 
in  the  purchase  of  votes,  without  any  allega- 
tion that  it  was  the  respondent's  money  or 
that  it  was  used  for  this  purpose  with  the 
respondent's  knowledge  or  consent,  the  rele- 
vancy of  the  offer  at  the  time  it  was  made 
would  not  have  been  apparent  But  being 
accompanied  by  an  offer  to  follow  It  by  evi- 
dence of  the  respondent's  consent  It  would 
have  been  proper  for  the  court  to  have  re- 
ceived the  evidence  upon  the  presumption 
that  the  offer  of  counsel,  that  they  would 
follow  it  by  other  evidence  of  the  resiMnd- 
ent's  knowledge  and  consent  was  made  in 
good  faith.  If  they  failed  to  make  good  their 
offer  the  court  could  have  struck  out  or  dis- 
regarded the  testimony  adduced  in  answer  to 
their  questions.  But  it  must  be  conceded 
that  where  the  relevancy  of  an  offer  of  evi- 
dence depends  upon  proof  of  other  facts  the 
trial  court  has  discretionary  power.  In  oi>- 
dbiary  cases,  to  say  that  proof  of  these  other 
facts  shall  precede  the  admission  of  the  of- 
fered evidence,  and  that  unless  this  discre- 
tion be  plainly  abused,  the  appellate  court 
will  not  reverse.  The  other  aspect  In  which 
the  offer  should  be  considered  Indndes  the 
proposition  that  the  money  used  by  Frock 
was  part  of  the  money  which  had  been  placed 
in  his  hands  by  the  respondent  to  be  used 
In  the  latter's  behalf.  In  this  aspect  the 
purpose  of  the  offer  was  to  show  how  thL 
money  bad  been  expended;  and  for  this  pur- 
pose the  evidence  was  relevant  as  we  have 
«ndeavored  to  show  in  the  consideration  of 
the  provisions  of  the  statute  relative  to  the 
scope  and  purpose  of  the  audit  Of  course,  we 
do  not  mean  to  be  understood  as  deciding  that 
the  candidate  would  be  responsible  for  the 
betrayal  of  the  trust  reposed  by  him  In  bis 
agent  But  as  the  purpose  of  the  statute  Is 
to  secure  publicity  as  to  the  persons  to  whom 
and  the  purposes  for  which  the  money  sup- 
plied by  the  candidate  to  secure  his  election 
bas  beoi  paid,  tt  ia  highly  Important  that  a 


wider  latitude  should  be  given  In  the  Investi- 
gation than  would  be  permissible  in  a  crimi- 
nal prosecution  against  the  candidate  for  a 
violation  of  the  election  lawa  relative  to  the 
ezi>endltare  of  money.  We  are  of  opinion  that 
the  offer  should  have  been  admitted.  There- 
fore this  assignment  is  sustained. 

[6]  "The  respondent  was  represented  aC 
the  audit  by  counsel.  They  made  the  ob- 
jections which  we  have  been  considering  un- 
doubtedly in  good  faith  and  in  the  exercise 
of  their  Judgment  as  counsel.  It  was  not 
competent  upon  cross-examination  of  the  re- 
spondent to  inquire  as  to  his  motives  in  per- 
mitting his  counsel  to  raise  the  objections 
which  they  deemed  proper.  The  tenth  as- 
signment is  therefore  overruled. 

"We  cannot  see  that  reversible  error  was 
committed  in  the  rejection  of  the  question 
which  is  the  subject  of  the  eleventh  assign- 
ment The  fact  that  the  respondent  had  not 
obtained  Itemized  accounts  of  these  expendi- 
tures, unaccompanied  by  any  explanation 'of 
the  fact,  was  in  the  case  for  the  purposes 
of  such  legitimate  argument  as  it  would  tend 
to  support 

[7]  "In  overruling  the  flfteenth  assignment, 
we  are  not  to  be  understood  as  holding  that 
the  influencing  or  attempting  to  Influence 
voters  by  the  gift  of  liquors  or  cigars  Is 
any  less  illegal  than  tlie  attempt  to  influence 
them  by  the  gift  of  money  or  other  valuable 
thing.  Under  the  testimony  Of  the  respond- 
ent and  the  court's  finding  of  fact  based 
thereon,  the  item,  'Markle's  Drug  titore  for 
one  box  of  cigars  |3.00,'  was  not  an  elec- 
tion expense  within  the  meaning  of  the  act; 
and  need  not  have  been  included  in  his  ac- 
count He  was  not  estopped,  by  tbe  fact 
that  he  Included  it  in  his  account  from  show- 
ing that  the  use  of  the  cigars  was  but  the 
common  courtesy  which  men  extond  to 
friends,  without  any  thought  on  his  part  or 
their  part  that  the  latter  were  to  be  influ- 
enced in  their  votes  thereby.  See  Kinney's 
Election  Expenses,  89  Pa.  Super.  Ct  196. 
This  assignment  is  overruled. 

"We  cannot  say  that  the  findings  embraced 
in  the  thirteenth  and  fourteenth  assignments 
are  not  In  accordance  with  the  evidenca 
presented.  The  fundamental  error  ia  that 
offers  of  relevant  and  material  evidence  were 
excluded. 

"The  Judgment  ia  reversed  at  tbe  costs 
of  the  appellee,  and  the  record  is  remitted  to 
the  court  below  for  further  hearing,  proceed- 
ing, and  decision  according  to  law." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
POTTER,  STBWABT,  and  MOSCHZISKBB. 
JJ. 

John  O.  Johnson,  D.  If.  Bertzog,  W.  OL 
McKean.  and  Sterling,  Hlgbee  &  Matthews, 
for  appellant.  M.  H.  Stevenson,  S.  J,  Mor- 
row, F.  P.  Buah,  and  H.  S.  Dumbauid,  for 
appelleea. 

PE2R  CT7RIAH.    The  Judgment  is  afflnne< 
on  the  opinion  of  the  learned  president  Jadsj . 
ot  tbe  superior  court. 
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SHEARMAN  «t  aL  t.  GAMEBON. 

(Court  of  ErroiB  and  Appeals  of  New  Jeney. 

Jane  1»,  1911.) 

(ByHahva  ty  tK»  Court.) 

1.  Tbubtts  (I  331*)— AooouwTiNa. 

A  testator  by  his  will  probated  on  October 
31,  1891,  directed  that  the  executors  thereof, 
having  ascertained,  in  a  manner  prorided  there- 
in, the  value  of  bis  interest  in  the  business 
'  of  a  firm  with  which  he  was  connected,  should 
permit  the  snm  so  ascertained  to  remain  in 
such  business  for  five  years,  at  the  end  of 
which  period  it  was  to  be  withdrawn  by  such 
executors  and  turned  over  to  a  trustee  who 
was  one  of  the  said  executors.     After  the  ex- 

Siration  of  these  five  yean,  the°  executors  filed 
I  the  orphans'  court  their  acconnt  as  execu- 
tors which  was  duly  allowed  on  Junfe  21,  1890, 
after  which  the  snm  shown  by  such  account 
was  treated  by  the  trustee  as  the  fund.  Up- 
on a  bill  for  ^n  accoantiog  filed  in  the  Court 
of  Chancery  in  1905  against  said  trustee  by 
persons  in  privity  vrith  parties  before  the  or- 
phans' court,  heid.  that  the  decree  of  the  or- 
phans' court  allowing  the  account  of  the  execu- 
tors, in  which  they  charged  themselves  with 
the  sum  so  permitted  to  remain  in  the  business, 
conclusively  established  the  amount  for  which, 
in  the  absence  of  fraud  or  negligence  oa  his 
part,  such  trustee  was  liable  to  account. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Dec. 
Dig.  S  331.»] 

(Additional  Svllaiut  fry  Bditoiial  Staff.) 

2.  JuDOMiifT    (i    640n— Res    Jttdioata— Dk- 

CBKE    OF    OBFHANS'    CoURT. 

The  judgment  of  a  competent  court  within 
its  jurisdiction  is  conclusive  upon  parties  and 
their  privies  as  to  all  matters  adj{ids;ed  upon 
which  the  parties  were  of  right  entitled  to  be 
]>eard,  and  such  mle  is  as  applicable  to  the 
decrees  of  the  orphans'  courts  as  the  judgments 
of  any  other  court. 

[£Sd.  Note.— For  other  eases,  see  Jndgment, 
Gent  Dig.  4  1164;    Dec.  Dig.  |  840.*] 

Appeal  from-  Co«rt  of  OhancMy. 

Bin  in  chancery  by  Ida  O.  Shearman  and 
others  against  Alpln  J.  Cameron.  Decree  for 
complainants  (76  N.  J.  Bq.  426,  74  Atl.  979), 
and  defendant  appeals.    Decree  modified. 

Comellns  Doremns  and  Gilbert  Collins,  for 
api>ellant  Marshall  Van  Winkle,  for  re- 
spondents. 

GARRISON,  J.  [1]  The  appellant,  Alpln 
J.  Cameron,  is  the  son  of  Alexander  j.  Cam- 
eron, deceased,  and  one  of  the  executors  of 
bis  last  will,  also '  the  trustee  thereunder. 
The  respondents  are  grandchildren  of  the 
testator,  who,  having  an  interest  In  the  trust 
established  under  his  wUl,  filed  this  bill 
against  the  appellant  for  an  accounting,  and 
obtained  a  decree  surcharging  his  account 
as  trustee  with  the  sum  of  $8,368.98.  The 
amotint  with  which  the  tmstee's  account  Is 
tJxua  surcharged  is  the  difference  between 
the  value  of  the  Interest  of  the  testator  in 
the  firm  of  A.  J.  Cameron  &  Co.  as  shown  by 
the  acconnt  of  the  execirtors  allowed  by  the 
decree  of  the  orphans'  court  of  Bergen  coun- 
ty In  1899  and  the  value  of  the  same  item 
as   determined  bf  the  report  of  the  special 


master  confirmed  by  the  decree  of  the  Ooott 
of  Ctiancery  now  before  us. 

The  trustee  l>y  the  terms  of  the  will  was 
to  receive  and  administer  a  fund  to  be  tnmed 
over  to  hiita  by  the  executors ;  hence  it  is  evi- 
dent that  the  present  controversy  involves  the 
qneatlon  whether  such  trustee  shall  be  requir- 
ed to  acconnt  for  a  larger  sum,  as  having  been 
turned  over  to  him  by  the  executors,  than 
the  executors,  according  to  the  decree  of  the 
orphans'  court,  Iiad  in  hand  for  that  pur- 
pose. In  such  an  Inquiry  a  fundamental 
question  necessarily  la  the  force  and  effect 
to  be  accorded  to  the  decree  of  the  orphans' 
court 

To  the  consideration  of  this  legal  questloii, 
the  following  facts  are  pertinent: 

Alexander  J.  Cameron  died  on  September 
30,  1891,  leaving  a  will  which  was  probated 
on  October  81, 1891.  A  large  part  of  the  per^ 
sopnl  estate  of  the  testatoc  was  invested  in  the 
business  of  the  firm  of  A.  J.  Cameron  &  Co., 
which,  prior  to  1880,  consisted  of  the  testator 
and  his  son,  Alpln  J.  Cameron,  and  after  that 
date  ot  these  two  with  W.  P.  Denegre.  Al- 
pln J.  Cameron  and  his  sister  Alice  were 
the  executors  of  their  father's  will,  and.  Al- 
pln the  sole  tmstee  of  Its  trust  provisions. 
The  will  in  disposing  of  the  testator's  inter- 
est In  the  firm  provided  that. for  five  years 
it  should  be  permitted  by  the  executors  to 
remain  in  the  business  subject  to  certain 
withdrawals  by  the  executors  and  to  the  as- 
certainment by  them  and  the  surviving  part- 
ner of  the  value  of  such  interest  and^  the 
determination  by  the  trustee  as  to  the  terms, 
upon  which  It  should  share  in  the  profits 
of  the  business  during  the  said  five  years. 
At  the  end  of  the  five  years,  the  execotois 
were  to  withdraw  such  sum  from  the  busi- 
ness of  the  firm  and  turn  it  over  to  the  trus- 
tee. Subject  to  the  duties  to  be  thus  per- 
formed by  the  executors  as  conditions  pre- 
cedent to  the  vesting  of  the  trustee's  title 
to  such  trust  fund,  the  fund  so  established 
when  turned  over  to  him  became  subject  to 
the  trusts  set  forth  in  the  wUl. 

After  the  death  of  the  testator,  the  value  ot 
his  interest  in  the  business  of  the  firm  of  A.  J. 
Cameron  &  Co.  was  ascertained  to  be  $37,741.- 
63,  which  was  permitted  by  the  executors  to 
remain  in  the  business  for  five  years  from 
the  date  of  such  ascertainment;  i.  e.,  until 
1898.  On  May  17,  1899,  the  ^ecntors  fll^ 
with  the  surrogate  of  Bergen  county  their 
account  as  executors  from  October  6,  1891, 
to  December  31,  1898,  in  which  the  account- 
ants among  other  things  charged  themselves 
as  of  January  1,  1892,  with  the  vcl«6  of 
the  interest  of  Alexander  J.  Cameron,  de- 
ceased, as  follows: 

"1892.  Jan.  1.  Balance  to  credit  of  Alex- 
ander J.  Cameron  In  the  firm  of  A.  J.  Camer- 
on &  Co.,  yam  merchants  of  New  Tork  and 
Philadelphia  of  which  firm  Alexander  3. 
Cameron  was  a  member.    This  balance  was 
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determined  at  the  request  of  the  executors, 
by  Allan  Cameron  of  Westford,  Mass.,  broth- 
er of  Alexander  J.  Cameron.  See  Allan  Cam- 
eron's statement  accompanying  this  account 
$37,741.63.  The  above  Interest  of  Alexander 
J.  Cameron  was  Invested  with  A.  J.  Cameron 
&  Co.  vrltb  the  understanding  that  A.  J.  Cam- 
eron &  Co.  would  pay  for  five  years  or  longer 
at  rate  of  X0%  per  annum  on  balance  of  the 
account." 

This  account  was  In  due  course  reported 
to  and  allowed  by  the  orphans'  court  as  fol- 
lows: 

"To  the  Judge  of  the  Orphans'  Court  of 
the  County  of  Bergoi:  The  above  account 
being  by  me  audited  and  stated,  I  now  re- 
port the  same  to  the  court  for  settlement 
and  allowance.  June  2l8t,  A.  D.  1899.  David 
A.  Pell,  Surrogate." 

"Bergen  County  Orphans'  Court  Term, 
April,  A.  D.  1889.  Alpin  J.  Cameron  and 
Alice  E.  Cameron,  executors  of  Alexander  J. 
Cameron,  dec'd.  Final  Account  The  ac- 
count of  the  above  named  executors  being 
reported  to  the  court,  duly  audited  and 
stated  by  the  surrogate,  and  It  appearing  by 
proof  that  due  notice  of  presenting  the  same 
to  the  court  at  this  term  for  settlement  and 
Allowance  has  been  duly  given,  as  required 
by  law,  and  no  exceptions  being  made  there- 
to, the  court  do  thereupon  allow  the  same 
In  all  things  as  reported  by  the  surrogate. 
Done  in  open  court  June  21st  A.  D.  1899. 
[Signed]    David  D.  Zabrlskle,  Judge." 

The  amount  thus  established  was  thence- 
forth treated  by  the  trustee  as  the  trust 
fund  created  in  accordance  with  the  terms 
of  the  testator's  will. 

On.  May  6,  1905,  Alice  E.  Cameron  died, 
leaving  a  will  by  which  an  interest  in  said 
trust  vested  In  the  respondents,  who  there- 
upon filed  the  present  bill  under  which  an 
interlocutory  decree  was  made  ordering  the 
defendant  as  trustee  to  render  an  account 
of  the  estate  bequeathed  In  trust  to  him. 
The  report  of  the  special  master  stating 
such  account  having  been  made,  and  excep- 
tions thereto  having  been  filed  and  beard, 
a  further  order  was  obtained  by  which  the 
matter  was  referred  back  to  the  special 
master  with  an  express  Instruction  to  re- 
state the  trustee's  account  "so  that  the  In- 
itial credit  of  the  Interest  In  the  firm  with 
the  deductions  to  be  allowed  against  It  shall 
appear."  Under  this  express  order,  the  spe- 
cial master  reported  as  follows:  "1891,  De- 
cember 31.  The  trustee  accountant  Is  charg- 
ed with  the  amount  of  the  interest  of  Alex- 
ander J.  Cameron  In  the  firm  of  A.  J.  Cam- 
eron &  Company  as  ascertained  $48,306.56" — 
against  which  was  allowed  an  undisputed 
credit  of  $2,296.95,  which  reduced  such  "Ini- 
tial credit"  to  $46,010.61,  which  Is  the  same 
Item  as  that  allowed  by  the  orphans'  court 
in  1899  as  $37,741.68.  The  difference  Is  the 
sum  of  $8,268.98  now  in  controversy.  The 
propriety  of  surcharging  the  trustee  with 
this  amount,  over  and  above   the  amount 


shown  by  the  account  of  the  executors  as  al- 
lowed by  the  decree  of  the  orphans'  court 
iB  the  sole  question  Involved  In  this  appeal. 

The  sum  thus  In  controversy  probably  rep- 
resents overdrafts  made  by  the  testator  at 
a  time  when  the  firm  consisted  of  himself 
and  his  son  prior  to  1880  when  Denegre 
came  Into  the  firm  and  a  new  set  of  books 
was  opened.  The  old  books  which  were  in 
existence  in  1893,  and  were  then  used  in 
the  ascertainment  of  the  testator's  Interest 
In  the  firm,  have  In  the  Intervening  years 
been  lost  but  the  fact  that  they  showed  such 
Indebtedness  Is  not  open  to  serious  question. 
The  ground  of  decision  In  the  court  below 
.was  not  that  the  old  books  of  A.  J.  Cameron 
&  Co.  did  not  show  such  an  Indebtedness, 
but  that,  assuming  such  Indebtedness  to  be 
shown,  It  should  have  not  been  cqnsidered  In 
the  ascertainment  of  the  value  of  Alexander 
J.  Cameron's  interest  in  the  firm  as  consti- 
tuted at  the  time  of  his  death.  Into  the 
merits  of  this  controversy  -  we  shall  not  go 
for  the  reason  that  In  our  opinion  the  ques- 
tion of  the  value  of  such  Interest  was  fore- 
closed by  the  decree  of  the  orphans'  court, 
which  established,  and  as  we  think  conclu- 
sively, the  amount  of  the  trust  fund  in  tbe 
hands  of  the  executors,  for  which  upon  Its 
being  turned  over  to  the  trustee  he  must 
account  In  the  absence  of  fraud  or  negli- 
gence on  the  part  of  such  trustee  of  which 
such  decree  was  the  result,  we  think  that  it 
could  be  neither  Ignored  nor  attacked  in  the 
Court  of  Chancery  by  a  restatement  of  sacb 
executors'  account  In  which  the  value  of 
the  testator's  interest  in  the  firm  was  swell- 
ed by  the  amount  in  controversy  for  the  pur- 
pose, or  at  least  with  the  result  of  increas- 
ing the  sum  for  which  such  trustee  was  com- 
pelled to  account  / 

[2]  It  is  a  doctrine  of  universal  acc^ta. 
tlon  that  the  Judgment  of  a  competent  court 
acting  within  its  Jurisdiction  is  conclusive 
upon  parties  and  privies  as  to  all  matters  ad-    - 
Judged  upon  which  the  parties  were  of  right 
entitled  to  be  heard.    The  application  of  this 
general  rule  to  the  decrees  of  orphans'  courts 
Is  illustrated  In  numberless  cases  in  our  re- 
ports, from  which  the  following  may  be  se-. 
lected  for  citation:   Conover's  Ex'rs  v.  Con- 
over,  1  N.  J.  Eq.  403 :  Boulton  v.  Scott,  3  N. 
J.  Eq.  231;    Black  v.  WhitaU,.  0  N.  J.  Bq. 
672,^9  Am.  Dec.  423;   Obert  v.  Hammel,  IS 
N.  J.  Law,  73;   Vankleek  v.  O'Hanlon,  21  N, 
J.  Law,  582;   Zabriskle's  Ex'rs  v.  Wetmore, 
26  N.  J.  Bq.  18;   Search  v.  Search,  27  N.  J. 
Elq.  137;    Plume  v.  Howard  Savings  Bank. 
46  N.  J.  Law,  211;   Clark  v.  CosteUo,  59  M. 
J.  Law,  234.  36  AU.  271;    Tehan  t.  Maloy, 
45  N.  J.  Eq.  68,  16  Atl.  686;    Weyman    v. 
Thompson,  50  N.  J.  Eq.  8,  25  Atl.  205 ;   Sey-. 
more  v.  Goodwin,  68  N.  J.  Eq.  189,  59  Ati. 
93 ;  Woolsey  v.  Wools^,  72  N.  J.  Eq.  898,  67 
Atl.  1047. 

These  cases  present  the  c^volutlon  of  tlils. 
rule  commencing  with  our  first  equity  re- 
port, where,  in  the  case  of  Conover's  Sx'ra' 
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V.  Conover,  Cbancellor  Vroom,  having  held 
(as  abstracted  in  tCe  beaduote)  that  "when 
executors  have  settled  their  accoont  In  the 
orphans'  court,  if  there  be  no^  evidence  of 
fraud  or  mistake,  this  court  will  not  dis- 
turb such  settlement,"  added  in  the  teste 
of  the  opinion,  "even  if  that  could  be  done 
in  this  incidental  way."  The  latest  appli- 
cation of  the  rule  is  in  Woolsey  v.  Wool- 
sey  wtiich  upon  legal  principle  is  indistin- 
guishable from  the  present  case. 

Tbe  rule  thus  illustrated  requires  for  its 
application  the  legal  identity  of  tbe  parties 
in  Interest,  the  actual  identity  of  the  matter 
prerionsly  adjudged  by  the  orphans'  court, 
and  a  procedure  tberein  that  properly  iplacei 
such  matter  in  train  for  such  adjudication. 
In  the  present  case  the  interests  inTolved 
w»e  represented  In  the  orphans'  conrt  and 
tbe  matter  adjudicated  by  the  decree  of  that 
court  and  that  now  adjudged  de  novo  by  the 
Court  of  Chancery  are  identical,  being,  in 
each  case,  the  value  of  the  testator's  interest 
in  the  firm.    That  tbe  value  of  such  interest 
was  under  the  terms  of  the  testator's  will 
not  only  a  proper,  but  a  necessary  item  of 
tbe  executors'  account,  cannot  be  question- 
ed.   The  testator's  will  required  the  execu- 
tors to  leave  in  the  firm  for  the  period  of 
five  years  n^t  an  indeterminate  interest,  but 
a  sum  of  money,  the  exact  amount  of  which 
had  been  previously  ascertained,  and  wtiich, 
at  tlie  end  of  such  period,  they  were  to  with- 
draw, and  hence  to  be  charged  therewith  as 
executors.    Their  account  in  this  respect  was 
therefore  properly  before  the  orphans'  court 
for  adjudication  as  to  "the  truth  and  fair- 
ness of  the  same"  to  quote  from  the  opinion 
of  this  court  in  Woolsey  v.  Woolsey,  which 
opinion  also  said  that  "the  orphans'  court  on 
such  an  accounting  may  ascertain  the  condi- 
tion of  the  estate  as  fully  as  can  the  Conrt  of 
Obancery."    The  same  opinion  also  points  out 
that,  as  to  a  question  involved  in  such  ac- 
counting, the  legal  situation  was  tbe  same 
in  case  of  a  neglect  to  litigate  as  in  that  of 
unsuccessful  litigation.     The  legal  question 
Is  whether  the  procedure  of  tbe  court  af- 
forded an  oiq>ortunity  to  litigate  not  wheth- 
er the  parties  concerned  availed  themselves 
of  it     The  question  of   fact  whether  tbe 
Judge  of  the  orphans'  court  actually  weighed 
the  propriety  of  a  particular  item  lias  tbe 
same  legal  significance  that  a 'similar  ques- 
tion would  have  with  respect  to  the  action  of 
the  Chancellor  where  a  decree  pro  confesso 
bad  been  taken  or  that  of  the  Justices  of 
tbe  Supreme  Court  In  case  of  an  assessment 
filed  under  a  Judgment  by  default;    L  e., 
the  mle  in  question  Is  concerned  not  with 
tbe  proofs  as  to  a  given  case,  but  with  a 
conclusive  presumption  as  to  all  cases.    Such 
rule  applies  with  peculiar  force  to  a  case 
like  the  present  where  a  fund  to  be  admin- 
istered by  a  trustee  is  to  be  got  in  and  turn- 
ed over  to  him  by  executors.    The  hardship 


of  a  general  rule  by  which  such  a  trustee 
may  be  required  to  accoimt  for  a  larger  sum 
than  he  received  from  such  executors  is  not 
much  greater  than  that  of  requiring  him  to 
vindicate  years  afterwards,  not  liis  admin- 
istration of  his  trust,  but  the  decree  of  the 
court  that  had  allowed  the  account  of  such 
executors.  A  general  rule  of  law  must  vin- 
dicate itself  without  respect  to  persons  or 
regard  to  their  identity.  The  fact  that  in 
the  present  case  the  trustee  was  one  of  the 
executors,  while  a  circumstance  to  be  con- 
sidered upon  the  question  of  his  opportunity 
for  fraud,  is  entirely  without  significance  up- 
on tfafe  question  of  the  effect  accorded  by  a 
general  rule  of  law  to  the  decree  of  a  court 
of  competent  Jurisdiction.  The  significance 
of  such  identity  upon  the  question  of  fraud 
was,  we  may  say,  in  our  opinion,  entirely 
eliminated  from  the  case  by  the  calling  in, 
by  the  executors  in  1893,  of  Mr.  Allan  Cam- 
eron, a  brother  of  Alexander  and  an  expert 
accountant  to  examine  the  firm  accounts  and 
appraise  the  value  of  the  testator's  interest 
In  its  business.  The  appellant  and  his  sister 
Alice  were  the  executors.  Alice  and  another 
sister  were  then  living  and,  if  the  appel- 
lant bad  sought  to  take  advantage  of  his 
dual  position  to  work  a  fraud  upon  his  sis- 
ters, the  last  thing  he  would  have  done 
would  have  been  to  call  in  their  uncle  to  act 
as  an  expert  appraiser. 

The  error  by  which  tbe  appellant  is  requir- 
ed to  account  in  the  Conrt  of  Chancery  for 
a  larger  sum  than  that  shown  by  the  decree 
of  the  orphans'  court  to  have  come  into  his 
bands  as  trustee  should  be  corrected  by  ac- 
cepting the  amount  established  by  such  de- 
cree as  tbe  basis  for  the  appellant's  account 
of  bis  administration  of  his  trust.  For  such 
modification  tbe  decree  brought  up  by  this 
appeal  Is  remitted  to  the  Court  of  Chan- 
cery. 


(81  N.  J.  h.  626) 
QRUEN  V.  GEORGE  A.  OHL  ft  00. 

(Court  of  EiTOTs  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

(Svllabut  Iv  the  Court.) 

1.  Sales  (S  153*>— Contbaot— Pxaob  of  D«- 

MVEBY. 

Upon  a  sale  of  specific  gooda,  if  there  is 
no  contract  express  or  implied  or  usage  of  trade 
to  the  contrary,  and  the  goods  are  to  the  knowl- 
edge of  tbe  parties  when  the  sale  is  made,  in 
a  certain  place,  that  place  is  the  place  of  de- 
livery ;  but  if  both  parties  treat  the  contract 
as  an  executory  contract  of  sale,  and  the  vendor 
removes  tlie  gooda,  be  must  then  tender  delivery 
before  he  can  pat  tbe  vendee  in  default  for 
nonpayment  of  the  purchase  price. 

[Ed.  Note. — For  other  caaes,  see  Sales,  Cent 
Dig.  §i  358^66;    Dec.  Dig.  I  153.*] 

2.  Sales    (i    185*)— Failukb   to    Dbliter— 
Tendeb  of  Pbice. 

Where  a  vendor,  without  delivering  or  ten- 
dering a  delivery  to  tbe  vendee  of  specific  goods 
sold,  sells  them  to  a  third  person,  neither  the 
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Tendee  nor  Ms  assignee  need  tender  the  pur- 
chase price  to  the  vendor  In  order  to  put  the 
latter  in  default. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  498;   Dec.  Dig.  §  185.*] 

8.  Sales  (8  185*)— Default  of  Venoob—Now- 

pebfobmance  of  vendee. 

Where  the  vendor  has  incapacitated  him- 
self to  perform  by  selling  the  specific  goods  to 
a  third  person,  the  vendee  need  not,  in  order  to 
excuse  his  failure  to  perform  a  concurrent  con- 
dition of  tendering  the  purchase  price,  prove 
that  he  knew  that  the  vendor  had  incapacitated 
himself  to  perform;  It  is  the  vendor's  inca- 
pacity, not  ute  vendee's  knowledge  thereof,  that 
excuses  the  vendee  from  performance  on  his 
part. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  4»8;    Deft  Dig.  |  185.*] 

4,  Sales   (8  418*)  —  DEFAtTLT   or  Vendor  — 
RiOBTS  OF  Vbndbe. 

Where  the  vendor,  in  an  executory  contract 
of  sale,  falls  to  perform  his  contract,  the  buyer 
has  the  right,  if  the  goods  are  of  such  a  nature 
that  there  is  no  fixed  market  value,  to  purchase 
similar  goods  as  nearly  as  be  can  without  pay- 
ing en  extravagant  price.  He  is  bound  to  get 
the  cheapest  substitute  that  will  answer  the 
description  of  what  he  bought,  and  may  hold 
the  vendor  for  the  difference  between  what  he 
is  obliged  to  pay  and  the  agreed  purchase  price. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  8  1188 ;  Dec.  Dig:  8  418.*] 

5.  Tbial   (8   255*)— Instbtjctions— Necessitt 
OF  Request. 

In  case  of  a  failure  of  the  vendor  of  a 
secondband  machine  to  make  delivery,  and  the 
purchase  b^  the  vendee  of  a  new  machine  as  a 
substitute,  it  is  for  the  vendor,  if  he  so  desires, 
to  request  a  charge  that  the  jury  make  proper 
allowance  for  the  difference  of  value  between 
new  and  secondhand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  827-641 ;  Dec.  Dig.  8  255.*] 

Error  to  Supreme  Court. 

Action  by  Frank  C.  Gruen  against  George 
A.  Ohl  &  Co.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  plaintiff  is  the  assignee  of  the  follow- 
ing written  contract:  "December  29,  1905,  I 
hereby  agree  to  sell  Mr.  A.  J.  Ellis,  a  No. 
5  press,  with  dies  not  duplicate  in  front  of 
machine,  for  the  sum  of  six  hundred  and 
eighty  dollars.  [Signed]  George  A.  Ohl,  Jr., 
for  George  A.  Ohl  &  Company."  The  con- 
tract was  assigned  to  the  plaintiff  on  Janu- 
ary 4,  1906.  It  Is  not  questioned  that  Mr. 
Ohl  was  authorized  to  act  for  the  defendant 
The  press  and  dies  had  belonged  to  A.  J. 
Ellis  Company,  an  Insolvent  corporation,  and 
together  with  other  machines  had  been  bid 
In  at  the  receiver's  sale  by  Ellis  for  OhL 
The  contract  In  suit  was  in  pursuance  of  an 
oral  agreement  on  the  same  day  prior  to 
the  sale.  On  January  8,  1906,  Ohl  sold  the 
press  and  dies  to  the  Leonard  Sheet  Metal 
Works.  The  press  was -taken  frdm  the  Ellis 
Company  factory  on  January  9th,  and  deliv- 
ered on  January  lOtb,  at  the  Leonard  Works. 
On  January  11th,  an  attorney  on  behalf  of 
Ellis,  demanded  the  return  of  the  press  with 
all  the  dies  and  attachments  to  the  Ellis 
Company's  plant,   and   offered   to  pay  the 


purchase  price  at  the  time  of  the  delivery. 
There  was  testimony  on'  the  part  of  the  de- 
fendant that  efforts  were  made  on  its  behalf 
to  see  Ellis  and  get  the  purchase  price  from 
him,  but  that  he  was  not  seen  for  10  days 
after  the  sale.  The  substantial  defense  is 
his  failure  to  pay.  The  Judge  charged  the 
jury  that  when  goods  are  sold  the  seller  is 
bound  either  to  deliver  the  goods  or  to  put 
them  in  such  position  that  the  buyer  can  get 
them  before  he  has  any  right  to  ask  for  pay- 
ment of  the  money ;  that  where  goods  are 
a  I&rge  bulky  machine  the  seller  cannot  be 
expected  to  take  it  to  the  buyer's  premises, 
unless  there  is  some  agreement  that  he  should 
do  so,  but  if  he  puts  it  in  a  position  where 
the  buyer  wants  it  put  or  where  the  buyer 
can  get  It  so  as  to  be  satisfactory  to  him 
and  for  the  transaction  of  his  business,  the 
seller  has  done  what  he  is  obliged  to  do,  and 
would  then  be  entitled  to  payment,  but  ou- 
tll  he  does  some  act  from  which  the  law 
would  say  that  he  Iiad  delivered  the  goods 
or  put  them  in  the  possession  of  the  buyer 
he  is  not  to  demand  his  money.  He  also 
charged  that  if  the  defendant  did  not  wait 
a  reasonable  time,  the  plaintiff  had  his  ac- 
tion; but  that,  if  the  defendant  waited  a 
reasonable  time,  the  plaintiff  could  not  main- 
tain his  action,  for  he  failed  himself  to  do 
what  the  law  says  he  should  do — ^that  Is, 
either  to  pay.  the  money  or  to  make  a  ten- 
der to  pay — unless  he  knew  that  the  seller 
could  not  comply  with  his  obligation  and 
carry  out  his  contract;  that  If  the  plaintiff 
knew  that  the  seller  could  not  carry  out  his 
contract  he  (the  plaintiff)  was  relieved  from 
the  obligation  to  pay  or  tender  to  pay  the 
price.  As  to  the  measure  of  damages,  he 
charged  that  the  purchaser  could  recover  the 
difference  between  the  market  value  of  the 
goods  agreed  to  be  sold  and  the  amount  he 
was  to  pay  for  them;  that  If  the  goods  were 
of  such  a  nature  that  there  was  no  fixed 
market  value  the  buyer  had  a  right  to  do 
the  best  he  could — that  is  to  purchase  a  ma- 
chin6  similar  to  the  one  which  he  was  to 
get  or  as  near  as  be  could,  not  paying  an 
extravagant  price  for  It;  that  he  was  bound 
to  do  the  best  he  could,  and  get  the  cheap- 
est machine  that  would  answer  the  descrip- 
tion of  the  machine  that  be  bought  He 
stated  to  the  Jury  the  evidence  on  behalf  of 
the  plaintiff  tliat  he  had  been  obliged  to  pay 
$1,750,  and  also  that,  on  behalf  of  the  de- 
fendant, the  press  and  dies  were  worth  only 
?1,250. 

Coult  ft  Smith  (Joseph  Coult,  Jr.,  on  tbe 
brief),  for  plaintiff  in  error. 

SWAYZE,  J.  (after  stating  the  facts  aa 
above).  The  exceptions  that  are  intended  to 
raise  the  principal  questions  In  this  case  are 
defective  in  that  they  assume  to  except  to 
portions  of  the  charge,  one  of  them  a  page 
in  length,  embracing  different  propositions  of 
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law.  and  fail  to  point  oat  distinctly  the  par- 
ticular point  to  which  exception  Is  taken. 
We  have,  nevertheless,  considered  the  merits 
of  tixe  qaestlons  argued  in  the  bdef  of  the 
plaintiff  in  error,  but  ar^  not  to  be  under- 
stood as  approving  the  form  in  which  the 
exceptions  were  taken. 

[1]  Although  the  contract  involved  in  this 
case  was  made  before  the  passage  of  the 
sales  act  of  1007,  it  is  convenient  to  take 
the  statemoit  of  the  law  from  that  act, 
which  was,  as  far  at  least  as  this  case  is 
concerned,  only  a  codlflcation  of  the  already 
existing  law.  The  rule  as  to  delivery  Is  thus 
stated  in  section  43  (P.  I>.  1907,  p.  326): 
"Whether  it  is  for  the  buyer  to  take  posses- 
sion of  the  goods  or  for  the  seller  to  send 
them  to  the  buyer,  is  a  question  depending 
in  each  case  on  the  contract,  express  or  im- 
plied, between  the  parties.  Apart  from  any 
such  contract,  express  or  Implied,  or  usage 
of  trade  to  the  contrary,  the  place  of  deliv- 
ery is  the  seller's  place  of  business,  if  he 
have  one,  and  if  not,  his  residence;  but  in 
case  of  a  contract  to  sell  or  a  sale  of  specific 
goods,  which  to  the  knowledge  of  the  parties 
when  the  contract  or  the  sale  was  made 
were  in  some  other  place,  then  that  place 
is  the  place  of  delivery."  In  the  present  case 
there  was  no  special  agreement  as  to  the 
place  of  delivery.  The  contract  was  for  the 
sale  of  specific  goods  which  were  to  the 
knowledge  of  the  parties  in  the  A.  J.  Ellis 
Company  factory ;  that  place  then  was  the 
place  of  delivery. .  Since  the  goods  were  left 
by  the  vendor  at  the  place  of  delivery,  it 
was  open  to  both  parties  to  claim  an  actual 
delivery  by  which  the  title  passed  to  the 
vendee.  Whether  a  delivery  was  thereby  ef- 
fected was  a  question  depending  on  their  in- 
tent, and  both  parties  have  treated  the  case 
as  if  there  was  no  delivery.  They  have 
themselves  treated  the  contract  as  an  execu- 
tory contract  of  sale;  the  vendor  on  his  part 
by  assuming  to  remove  the  goods  and  selling 
them  as  his  own,  and  the  vendee  by  bringing 
this  suit  for  damages  for  breach  of  the  con- 
tract instead  of  a  suit  in  trover  or  replevin 
for  the  goods.  Under  an  executory  contract 
of  sale,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions  unless 
otherwise  agreed,  and  the  seller  must  be 
ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price, 
and  the  buyer  must  be  ready  and  willing  to 
pay  the  price  in  exchange  for  the  possession 
of  the  goods.  Sales  Act,  S  42.  Before  either 
party  can  put  the  other  in  default  he  must 
tender  performance  on  his  part  The  de- 
fendant failed  to  tender  delivery,  and,  al- 
though be  might  have  left  the  goods  in  the 
factory  and  treated  that  as  a  delivery  upon 
which  the  purchase  price  would  become  due, 
lie  took  a  position  Inconsistent  with  that  and 
thereafter  failed  to  put  Ellis  in  default;  for, 
although  he  made  an  unsuccessful  effort  to 
demand  the  purchase  price^  the  evidence  fails 


to  show  an  offer  to  deliver  the  press.  Ellis 
on  his  part  tried  to  put  the  defendant  in 
default  by  the  letter  of  his  attorney  on  Janu- 
ary nth,  but  this  letter  was  written  after  the 
defendant  had  sold  the  goods  to  the  Leonard 
Sheet  Metal  Works,  and  a  tender  of  the 
purchase  price  at  that  time  was  unnecessary, 
since  it  was  nugatory.  The  defendant  had 
incapacitated  himself  from  performance  on 
his  part.  Parker  v.  Petit,  43  N.  J.  Law, 
512,  approved  by  this  court  in  Kerr  v.  Hen- 
derson, 62  N.  J.  Law,  724,  728,  42  Atl.  1078. 
It  is  urged  on  behalf  of  the  plaintiff  in  er- 
ror that  a  tender  of  the  purchase  price  by 
Ellis  after  January  4th,  when  he  assigned 
his  contract  to  Gmen,  is  unavailing,  because 
not  made  by  the  party  interested  as  vendee; 
but,  since  a  tender  was  not  necessary,  this 
question  is  unimportant  The  contract  was 
assignable,  as  it  was  a  mere  contract  for 
the  sale  of  a  specific  article,  and  no  personal 
element  was  involved.  The  assignee,  the 
present  plaintiff,  before  he  could  maintain  an 
action  was  obliged  to  prove  a  breach  by  the 
defendant,  and,  since  no  time  for  delivery 
was  fixed,  the  defendant  was  entitled,  as  the 
judge  charged,  to  a  reasonable  time  within 
which  to  make  delivery.  Such  is  expressly 
declared  to  be  the  rule  by  the  statute  where 
the  contract  requires  the  seller  to  send  the 
goods  to  the  buyer.  Section  43  (2).  This  mle 
is  applicable  in  a  case  like  the  present 
where,  although  the  goods  are  specific  goods 
and  are  in  a  certain  place  to  the  knowledge 
of  the  parties  at  the  time  of  the  contract, 
under  section  43  (1),  they  are  subsequently 
removed  by  the  seller.  Such,  too,  was  the 
law  prior  to  the  passage  of  the  act  Wil- 
llston  on  Sales,  {  451.  [2]  The  defendant 
however,  without  trying  to  make  a  delivery, 
sold  the  goods  to  a  third  person.  It  was 
therefore  unnecessary  for  Grueu  to  tender 
the  purchase  price,  since  that  would  have 
been  as  the  Judge  told  the  Jury  an  idle  cere- 
mony. The  law  has  been  so  certainly  since 
the  decision  is  Bowdell  v.  Parsons,  10  East 
359,  and  the  general  principle  is  much  old- 
er. Sir  Anthony  Hayn's  Case,  5  Reports,  20b. 
We  adopted  it  in  Parker  v.  Petit  cited 
above.  The  trial  Judge  might  well  have 
rested  the  plaintiff's  right  to  recover  upon 
the  defendant's  incapacitating  himself  from 
performance.  It  was  therefore  favorable  to 
the  defendant  to  charge  as  he  did  that  the 
plaintiff  could  not  maintain  his  action  if  the 
defendant  waited  a  reasonable  time  before 
making  the  sale  to  the  Leonard  Works,  for 
that  in  effect  put  the  plaintiff  in  default  and 
released  the  defendant  from  his  liability  al- 
though the  defendant  never  tendered  deliv- 
ery. [3]  And  the  charge  was  unduly  favora- 
ble to  the  defendant,  also,  In  limiting  the 
excuse  for  the  plaintiff's  failure  to  tender 
the  purchase  price  to  the  case  where  he  knew 
that  the  defendant  had  incapacitated  himself 
to  perform  the  concurrent  condition;  it  is 
the  defendant's  Incapacity  to  perform,  not 
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the  plaintlfF'a  knowledge  thereof  that  ex- 
cnaeB  performance  on  the  part  of  the  plain- 
tiff. 

The  Judge's  charge  on  the  measnre  of  dam- 
ages was  In  accordance  with  the  rule,  stated 
in  section  67,  subd.  3,  of  the  Sales  Act,  as 
follows:  "Where  there  is  an  available  market 
for  the  goods  in  question,  the  measure  of 
damages  in  the  absence  of  special  circum- 
stances showing  proximate  damages  of  a 
greater  amount  is  the  difference  between  the 
'Contract  price  and  the  market  or  current 
price  of  the  goods  at  the  time  or  times  when 
they  ought  to  have  been  delivered,  or  if  no 
time  was  fixed  then  at  the  time  of  the  re- 
fusal to  deliver."  [4]  The  Judge  added,  that 
If  the  goods  were  of  such  a  nature  that  there 
is  no  fixed  market  value,  the  buyer  has  a 
right  to  do  the  best  he  can — that  is,  pur- 
chase a  machine  similar  to  the  one  that  he 
was  to  get,  or  as  near  as  he  can  without 
paying  an  extravagant  price;  that  he  is 
bound  to  get  the  cheapest  machine  that  be 
can  that  will  answer  the  description  of  the 
one  he  bought.  In  stating  to  the  Jury  the 
testimony  of  the  plaintiff  as  to  the  cost  of 
the  new  machine  and  the  testimony  of  the 
defendant  as  to  the  actual  value  of  the  spe- 
cific machine  sold,  he  was  putting  before  the 
Jury  the  two  extremes  without  stating  any 
legal  proposition.  [5]  If  the  defendant  desir- 
ed the  attention  of  the  Jury  called  to  the 
fact  tbat  the  plaintiff  had  bought  a  new  in- 
stead of  a  secondhand  machine,  he  should 
have  requested  a  charge  that  the  Jury  make 
proper  allowance  for  the  difference  of  value 
between  "new"  and  "secondhand."  This  he 
failed  to  do,  and  It  may  well  have  been  that 
no  cheaper  substitute  was  in  fact  procurable. 
The  rule  as  charged  was  In  substantial  ac- 
cord with  that  stated  by  the  Supreme  Court 
in  Rhlnd  v.  Freedley,  74  N.  J.  Law,  138,  64 
Atl.  963,  following  Hinde  v.  Liddell,  L.  B. 
10  Q.  B.  265  (1875):  BenJ.  Sales  (5th  Eng. 
Ed.)  987,  and  !■  approved  In  Wllliston  on 
Sales,  S  599. 

We  find  no  error  requiring  a  reversal  of 
the  Judgment,  and  it  is  therefore  afSrmed, 
with  costs. 


(78  N.  J.  B.  S40 

BECK  V.  BEC^. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 
June  19,  1911.) 

(Bfllalu*  hy  tlu  Court.) 

1.   HUSBAWD  AND  WiFB   (|  49%*)— OlST— BVl- 
DKNCE. 

A  husband,  a  laborer,  and  his  wife,  a  serv- 
ant, accumulated  property,  after  their,  marriaije, 
out  of  profits  of  a  salooo  business  conducted  by 
the  wife  under  a  license  to  the  husband,  from 
boarders,  and  the  earnings  of  minor  children. 
The  savings,  with  the  ImowledKe  of  the  hus- 
band, were  invested  in  real  estate,  the  title  to 
which  was  taken  in  the  name  of  the  wife. 
Held,  that  the  evidence  fell  short  of  the  stand- 


Wife 


ard  of  certain,  definite,  reliable,  and  convindng 
proof  necessarr  to  rebilt  the  presumption  of  a 
gift  to  the  wife. 

'Bd.  Note.— For  ether  cases,  see  Hnsband  and 

1e.  Dec.  Dig.  1 49)6.*] 

2.  TBTTsn  (I  86*)— Bx8ui,TiiT0  Tbcbis— Hub- 
band  AND  Wine— PBK8in(PTI0N& 

Where  busl>and  and  wife  accumulate  prop- 
erty by  their  Joint  efforts,  and  invest  it  in  the 
name  of  one  of  them,  there  is  no  presnmptioD 
arising  from  their  station  in  life  that  they  in- 
tended it  to  be  a  common  board,  in  which  both 
should  be  equally  Interested. 

[Ed.  Note.— For  other  cases,  see  Trusts  Cent. 
Dig.  I  128;    Dec.  Dig.  |  86.^] 

Garrison,  Mlntum,  and  Yroom,  JJ.,  dissent- 
ing. 

Appeal  from  Court  of  Chancery. 

Bill  by  Henry  Beck  against  Marie  Bedc 
Decree  for  complainant  (77  N.  J.  Eq.  51,  75 
Atl.  228),  and  defendant  appeals.    Reversed. 

Merrltt  Lane,  for  apiwllant  Fred  Dieffen- 
bach,  Jr.  (Hamilton  R.  Squler,  on  the  brief), 
for  respondent 

SWATZB,  J.  The  complainant's  bill  charges 
that  certain  properties,  the  title  to  which 
stands  in  the  name  of  his  wife,  the  defend- 
ant, belong  in  equity  to  him,  because  pur- 
chased with  his  money,  and  the  title  taken 
in  defendant's  name  with  the  agreement  that 
it  should  be  only  in  trust  for  the  complain- 
ant He  prays  a  decree  that  the  defendant 
make  deeds  so  as  to  vest  the  title  in  fee  in 
him.  The  answer  denies  the  material  charg- 
es of  the  bill.  The  learned  vice  chancellor 
held  tbat  neither  complainant  nor  defendant 
was  entitled  to  the  whole  property;  that  in 
equity  it  belonged  to  them  for  their  Joint 
benefit  as  if  they  were  tenants  by  the  en- 
tirety. The  decree  so  adjudges.  This  view 
necessitated  an  amendment  of  the  bill,  which 
was  permitted,  charging  that  the  properties 
described  in  the  bill  were  to  be  held  in  trust 
by  the  defendant  for  herself  and  complain- 
ant as  a  common  board  for  their  Joint  bene- 
fit and  lives,  and  tbat  upon  the  death  of 
either,  the  moneys  and  the  properties  should 
belong  to  the  survivor.  Notwithstanding 
this  change  of  front,  however,  the  complain- 
ant by  his  amended  bill,  prayed  in  the  alter- 
native for  a  decree  either  (1)  that  the  prop- 
erties are  held  by  the  defendant  in  trust 
for  the  complainant,  and  that  she  make 
deeds  to  vest  the  title  in  fee  in  him,  that  he 
may  have  full  possession  and  control,  and 
that  she  may  account  for  the  rents  and  prof- 
its; or  (2)  tbat  the  properties  are  held  in 
trust  during  their  Joint  lives,  with  right  at 
survivorship,  and  that  the  complainant  have 
an  accounting  of  the  rents  and  profits.  The 
court  thus  not  only  changed  the  issue  as 
made  by  the  parties,  but  changed  It  in  a  way 
to  which  the  complainant  even  when  be 
amended  his  bill  was  unwilling  to  yield  fall 
assent  The  court's  conclusion  was  an  In- 
ference as  to  the  intent  of  the  parties  which 
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Is  not  Bnstained  by  pleading  or  evidence  on 
either  side. 

[1]  Tbe   complainant,   a   laborer,    and   de- 
fendant, a  servant,   were  married   In   1885. 
They  lived  together  nnttl  1908  In  New  York 
and  In  Jersey   City,  and  accumulated   the 
property  In  question  oat  of  the  earnings  of 
both,  and  of  their  children.    During  most  of 
tbe  time  tbe  complainant  worked  In  a  fac- 
tory, and  the  wife  conducted  a  saloon  under 
a  license  in  tbe  tausbaud's  name.     He  ren- 
dered assistance  in  the  saloon  before  going 
to  work  in  the  morning  and  after  returning 
at  night    His  earnings  in  the  factory  seem 
to  have  been  Insufficient  for  the  support  of 
bis  family,  and  the  savings  which  were  In- 
vested in  tbe  properties  were  made  possible 
by  the  profits  of  the  saloon  business,  and  by 
boarders,  and  perhaps  the  labor  of  tbe  minor 
children.     It  Is  Immaterial  from  what  par- 
ticular source  the  savings  came.    The  funds 
were  mingled,  and,  unless  the  wife's  claim 
can  be  sustained  on  some  other  ground,  the 
savings  cannot  be  called  ber  Individual  prop- 
erty.     The    properties    in    question    were 
bought  at  different   times,   beginning  with 
1896.    The  husband  knew  of  the  purchases, 
tbe  first  two  at  or  before  tbe  time  of  pur- 
chase, and  the  last  two  within  a  short  time 
after.     The  vice   chancellor  based   his   in- 
ference that  the  savings  were  the  property 
of  both  complainant  and  defendant  — a  "com- 
mon   board" — upon   the   station   in  life   of 
the  parties,  and   without  evidence  to  that 
effect   he  took   Judicial   notice,   apparently, 
that  It  Is  the  usual  customary  habit  of  such 
people  to  constitute  the  wife  the  treasurer, 
and  to  turn  all  moneys  from  every  source 
over  to  her.     He  limited  this  custom,  ap- 
parently, to  what  he  called  "low  wage  earn- 
ers," but  did  not  define  this  term.     What 
might  appear  high  wages  to  one  would  ap- 
pear low  wages  to  a  man  more  fortunately 
circumstanced.     The  test  is   too   uncertain, 
and  introduces  one  rule  for  one  class   of 
people  and  a  different  rule  for  a  class  with 
larger  Income  without  drawing  tbe  dividing 
llne^    The  circumstances  of  the  parties  may 
often  be  of  great  value  as  evidence  of  their 
intention,  where  their  intentions  are  mate- 
rial to  the  issue,  but  the  vice  chancellor  did 
not  treat  his  assumption  of  the  customary 
habit  of  low  wage  earners  as  evidence  but 
rather  as  a  rule  of  law.    If  the  writer  were 
to  conjecture  from  his  ovm  experience  and 
observation,  he  would  think  that  the  prac- 
tice among  men  whose  wages  seem  to  him 
low,  who  are  thrifty  and   saving,  does  not 
vary  from  tbe  practice  of  salaried  men  who 
would  not  be  called  wage  earners  in  tbe  or- 
dinary sense.    No  doubt  In  all  ranks  of  so- 
ciety tbe  wife  is  often  made  the  cashier  or 
treasurer,  and  it  is  sometimes  done  perbaps, 
wltb  the  view  that  she  will  bold  the  proper- 
ty for  tbe  common  benefit,  but  it  is  also 
done  oftentimes  with   tbe  Intent   that   tbe 
property  shall  be  accumulated  in  ber  name, 
and  be  free  from,  the  business  risks  or  tbe 


claims  of  creditors  of  the  husband.    If  the 
theory  of  the  common   board   Is  to  be  ap- . 
plied  where  the  title  is  In  the  wife.  It  must 
be    equally    applicable    in    similar    circum- 
stances where  the  title  is  In  the  husband, 
and  the  necessary  result  would  be  that  the 
equitable   title   to   property    would    depend 
upon  a  nebulous  line  of  distinction  between 
"low  wage  earners"  and  those  earning  more. 
In   the   present   case,    whether   the   savings  • 
were   common   property    or   tbe    husband's 
property,   the  title  to  the  real  estate  was  put 
in  the  wife.     The  evidence,  Instead  of  indi- 
cating that  the  title  was  taken  In  the  name 
of  the  wife  for  the  purpose  of  being  held  for 
the  joint  benefit  indicates  rather  that  It  was 
put  in  her  name  either  wltb  no  agreement  at 
all  as  to  equitable  tights  and  certainly  with 
no  recondite  notion  of  tenancy  by  entireties, 
or  else  for  the  purpose  of  securing  It  against 
a  Judgment  creditor   of  tbe   husband.    The 
complainant  testifies   that  his  wife  said  It 
was  better  to  put  the  house  in  her  name  on 
account  of  an   outstanding  mortgage  on  a 
saloon  they   had   conducted  In   Morrlsanla, 
and  that  be  was  satisfied  wltb  that     Al- 
though he  adds  that  bis  wife  said,  "It  be- 
longs to  you  as  well  as  to  me,"  this  does 
not  avail  him  in  view  of  his  admission  that 
tbe  object  was  to  keep  It  from  a  possible 
creditor.     With  reference  to  another  prop- 
erty, he  distinctly  Says  that  she  wanted  it 
in  her  name  so  that  an  existing  Judgment 
creditor  of  bis  could  not  get  it     He  says 
he  expressed  a  desire  to  pay  that  creditor, 
but  in  an  examination  npon  supplementary 
proceedings,    he   denied   tbe    ownership   of 
property.     When    first  interrogated  by   his 
counsel,  he  said  that  be  was  satisfied  after 
they  got  into  conversation  about  tbe  judg- 
ment that  she  should  take  tbe  property  in 
ber  name.    Immediately  afterwards  his  coun- 
sel by  a  most  suggestive  question  got  him  to 
testify  to  the  contrary.     Nowhere  does  he 
testify  to  any  snch  arrangement  as  the  vice 
chancellor  has  made  by  the  decree,  and  tbe 
theory  of  his  bill  is  cogent  evidence  to  tbe 
contrary.    The  funds,  far  from  being  treated 
as  a  common  board  from  the  beginning,  were 
kept   In    separate   bank   accounts   while  the 
parties  lived  in  New  York.     It  was  only 
after   reverses  there  and  removal  to  New 
Jersey   that    the    wife   alone    handled    the 
money. 

[2]  This  theory  of  a  common  hoard  for 
tbe  joint  benefit  among  low  wage  earners 
finds  support  only  In  the  opinion  of  tbe  Court 
of  Chancery  In  Fretz  v.  Roth,  68  N.  J.  Bq. 
S16,  09  Atl.  676.  The  decree  in  that  case 
was  reversed  (70  N.  J.  Eq.  764,  64  Atl.  162), 
because  we  took  a  different  view  of  the  facts 
of  the  case  other  than  those  relating  to  the 
manner  In  which  tbe  funds  were  kept.  We 
said  nothing  in  our  opinion  wltb  reference 
to  the  vice  chancellor's  theory  because  it 
was  unnecessary  to  say  anything.  We  did 
not  reverse  bis  view,  because  we  did  not 
deal  wijtb  It  at  all,  and  it  is  very  unsafe  to 
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Infer  that  because  we  passed  It  In  silence  we 
'  therefore  approved  It  If  we  are  to  be  held 
to  approve  everything  In  the  opinion  below 
which  we  do  not  expressly  disapprove,  oar 
labors  wUl  be  seriously  Increased. 

The  conclusion   reached   in   the  Court   of 
Chancery  In  this  case  conflicts  with  the  rule 
established  by  numerous  cases  in  this  court. 
.  In  CuOer  v.  Tuttle,  19  N.  J.  Eq.  649,  Mr. 
Justice  Depue  said:  "There  is  no  doubt  that 
payment  of  part  of  the  purchase  money  will 
create  a  resulting  trust  to  the  extent  of  that 
payment,  but  the  amounts  paid  by  the  differ- 
ent parties  must  be  shown  with  certainty,  and 
a  resulting  trust  will  not  be  held  to  arise  upon 
payments  made  in  common  by  one  asserting 
his  claim  and  the  grantee  in  the  deed,  when 
the  consideration  is  set  forth  in  the  deed  as 
moving  solely  from  the  latter,  unless  satis-' 
factory  evidence  is  offered,   exhibiting  the 
portion  which  was  really   the  property  of 
each,  and  establishing  the  fact  that  the  pay- 
ment was  made  for  some  specific  part  o; 
distinct  Interest  in  the  estate."    In  Midmer 
T.  Mldmer's  Executors,  26  N.  J.  Eq.  299,  at 
page  304,  Vice   Chancellor  Van  Fleet  said: 
"Nothing  short  of  certain,  definite,  reliable, 
and  convlaclng  proof  will  justify  the  court 
In  divesting  one  man  of  title  to  lands,  evi- 
denced by  a  regular  deed,  and  putting  it  in 
another."     The  rule  was  applied  by  Chan- 
cellor Runyon  In  a  case  of  great  hardship 
where  the  effect  was  to  leave  $60,000  worth 
of  property  in  the  name  of  the  wife,  the 
money  for  which  bad  been  furnished  by  the 
husband,  although  they  had  been  divorced 
(or  the  adultery  of  the  wife,  and  she  was 
permitted  to  enjoy  the  property  with   her 
paramour.    Lister  v.  Lister,  35  N.  J.  Eq.  49, 
afiSrmed  on  Chancellor  Runyon'B  opinion,  37 
N.  J.  Eq.  331.    In  Read  v.  Huff,  40  N.  J.  Eq. 
229,  where  the  heirs  of  the  husband  sought 
to  establish  a  resulting  trust  in  lands   the 
title  to  which  was  in  the  wife,  we  said,  at 
page  234:    "It  is  also  well  settled  that  the 
proof  which  shall  rebut  the  presumption  of 
a  gift  in  favor  of  a  child  or  wife,  shall  be 
equally  satisfactory  and  explicit  with   the 
proof  required  to  establish  a  resulting  trust; 
the  circumstances   relied  on   must  be  con- 
vincing and  leave  no  reasonable  doubt  as  to 
the  Intention  of  the  party."   The  same  rule 
was  recognized  in  Duvale  v.  Duvale,  56  N'.  J. 
Eq.  876,  39  AU.  687,  40  AtL  440,  although  in 
that  case  the  court  held  that  the  proof  show- 
ed that  the  settlement  upon  the  wife  was  not 
of  the  whole  estate  in  the  land,  but  of  a  lim- 
ited estate  therein.    The  present  case  falls 
far   short  of    the   established    standard   of 
proof.    It  seems  rather  that  the  Intent  of  the 
parties  was  to  vest  the  absolute  title  in  the 
wife  free  of  any  trust,  perhaps  with  the  nat- 
ural expectation  on  the  part  of  the  husband 
that  they  would  share  the  benefits. 

The  decree  must  be  reversed  in  order  that 
the  blH  may  be  dismissed.    The  defendant  is 


entitled  to  costs  both  In  this  court  and  th« 
Court  of  Chancery. 

GARRISON,  MINTURN.and  VROOM,  JJ. 


<n  N.  J.  U  M») 
MErrROPOLITAN  CONST.  CO.  v.  BRAZOS. 
(Court  of  BrroTB  and  Appeals  of  New  Jets^. 
Jane  19,  1911.) 

(BvlUibui  iy  the  Court.) 

1.  Afpkai.  and  ESbob  (I  1058*)— HAKMIJSa 

ElaBOR— F^OLUSIOI^    OF    EVIDKNCK. 

Defendant,  a  contractor,  was  sued  fox 
moneys  claimed  to  have  been  loaned  by  plain- 
tiff. He  claimed  in  defense  that  the  moneys 
were  payments  in  advance  of  the  terms  of  a 
written  coDtiact  under  which  he  had  been  do- 
ing certain  work  for  plaintiff,  but  according  to 
the  terms  of  a  supplement  agreement  whereby 
he  was  to  receive  payment  for  partial  per- 
formance that  would  not  have  entitled  him 
thereto  under  the  written  contract.  This  con- 
tract was  never  completed.  Held,  that  defend- 
ant waa  not  prejudiced  by  the  exclusion  of  evi- 
dence to  show  why  be  did  not  complete  it,  in 
view  of  an  instruction  to  the  Jury  that,  if  the 
payments  were  made  to  him  on  account  of 
work  done  under  the  contracts,  there  could  be 
no  recovery. 

[E]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  420S;    Dec  Dig.  f  1059.*] 

2.  TalAL       (I      261*)— INSTBUOTIOHB— COHTBA- 

DicTOBT  Instructions. 

In  cases  where  the  simple  refusal  to  charge 
a  specific  request  wonld  not  he  legal  error,  the 
court  may  nevertheless  commit  error  by  charg- 
ing such  request  and  modifying  it  or  coupling 
it  with  a  contradictory  instruction. 
■  [Bd.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  {§  eaO,  671,  675;    Dec.  Dig.  I  261.*1 

Bergen,  J.,  dissenting. 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  the  Metropolitan  Constructloa 
Company  agahist  Frank  Brazos.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

TVilllam  I.  Lewis,  for  plaintiff  In  error. 
William  D.  Edwards,  for  defendant  in  error. 

PARKER,  J.  The  defendant  In  error, 
plaintiff  l)elow,  had  a  verdict  and  Judgment 
against  plaintiff  in  error  for  $2,0S2  and  In- 
terest as  for  moneys  loaned ;  and  by  this 
writ  of  error  the  defendant  questions  th» 
propriety  of  the  exclusion  of  certain  evidence 
by  the  trial  court,  and  portions  of  the  charge 
to  the  Jury. 

The  declaration  was  on  the  common  cotmts 
In  assumpsit,  with  bill  of  particulars  annex* 
ed,  setting  forth  seven  Items  of  "cash  loan- 
ed."  Defendant  pleaded  general  issue  only. 
At  the  trial  he  admitted  the  receipt  of  the 
several  items  of  cash  mentioned  in  the  bill  of 
particulars,  and  that  they  had  not  been  re- 
paid in  whole  or  part,  but  claimed  in  defUise 
that  the  items  were  not  loans,  but  were  ad- 
vance payments  on  account  of  two  working 
contracts  that  he  had  at  the  time  with  plaln- 
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tiff,  one  writing  dated  Noyember  24,  1902, 
being  a  subcontract  for  construction  work  on 
the  Boonton  reservoir  of  the  Jersey  City  Wa- 
terworks, the  existence  and  terms  of  which 
contract  were  conceded;  and  a  subsequent 
oral  arrangement  supplementary  to  the  writ- 
ten contract,  under  which,  as  defendant 
claimed,  he  was  to  be  enabled  to  keep  his 
teams  at  work  over  the  winter  by  hauling 
material  for  blS'  work  to  the  place  where  It 
would  be  needed  in  the  spring,  and  was  to 
be  paid  a  stipulated  price  therefor,  charge- 
able against  the  payments  to  come  due  as 
the  written  contract  was  performed  accord- 
ing to  its  terms.  He  further  claimed  that 
under  these  two  contracts,  or  the  second  of 
them,  be  had  earned  the  oitlie  amonnt 
claimed  in  the  declaration,  though  he  had 
never  completed  the  work  under  the  writtoi 
contract  The  position  taken  by  plaintiff 
was  that,  while  certain  other  moneys  had 
been  paid  as  advance  payments  on  the  writ- 
ten contract,  the  moneys  claimed  in  the  dec- 
laration were  pure  loans,  and  had  nothing 
to  do  with  any  contract. 

The  court  charged  the  jury  that  the  ques- 
tion was  whether  the  moneys  were  received 
by  defendant  "as  advances,  as  loans,  or 
whether  they  were  received  by  him  on  ac- 
count of  work  which  he  had  x>erformed  on- 
der  the  contract  of  November  24,  1902,  or 
under  some  subsequent  agreement.  *  *  * 
If  these  moneys'  were  paid  to  the  defendant 
on  account  of  any  work  which  he  may  have 
performed  on  account  of  this  contract,  then 
clearly  that  is  the  end  of  the  plaintiff's  case, 
because  they  then  surely  were  not  loans,  but 
moneys  which  he  was  entitled  to  receive  for 
work  performed  by  him  under  this  contract." 
He  further  charged  that,  if  the  moneys  were 
paid  for  work  done  under  any  subsequent 
agreement,  the  plaintiff  could  not  recover; 
but  that.  If  the  Jury  were  satisfied  by  a  pre- 
ponderance of  the  evidence  that  the  moneys 
were  advanced  as  loans,  the  plaintiff  should 
recover.  Under  this  charge,  which  In  this 
respect  was  fully  as  favorable  to  defendant 
as  he  could  ask,  the  Jury  found  for  the  plain- 
tiff. 

[1]  The  exceptions  to  the  court's  exclusion 
of  evidence  as  argued  before  us  are  all  di- 
rected to  attempts  by  defendant  to  show  that 
he  did  not  complete  the  written  contract  be- 
canse  he  was  prevented  from  doing  so  by 
the  wrongful  act  of  plaintiff.  But  under  the 
law  of  the  case  as  laid  down  by  the  charge, 
tbis  exclusion  of  evidence,  if  erroneous,  did 
not  harm  the  defendant ;  for  his  claim  that 
the  moneys  were  advances  on  the  contract 
and  were  afterwards  earned  by  him  was  dis- 
posed of  in  his  favor  by  the  court's  saying 
tbat  in  snch  case  he  was  entitled  to  them, 
but  against  him  by  the  Jury  on  the  facts. 
The  question  which  he  says  he  was  prevented 
from  trying  out,  viz.,  whether  he  was  prevent- 
ed from  completing  the  contract,  was  an  is- 
sue qnite  irrelevant  to  this  inquiry.    It  would 


have  been  relevant  to  a  recoupment  of  dam- 
ages, but  none  was  filed,  and  no  such  claim 
was  made.  To  the  suggestion  that  the  con- 
tract was  an  entire  one,  and  that  defendant 
might  be  liable  to  repay  the  moneys  advanc- 
ed if  he  left  It  unfinished,  even  though  he  had 
done  work  of  equal  value  on  account  of  the 
contract  (School  Trustees  v.  Bennett,  27  N. 
J.  Law,  513,  72  Am.  Dec.  373),  a  sufficient 
answer  is  that  the  trial  was  not  conducted 
or  the  Jury  charged  on  any  such  theory.  It 
was  not  claimed  by  defendant  that  any  part 
of  the  money  advanced  was  unearned,  and 
that  he  was  prevented  from  earning  enough 
to  satisfy  this  deficiency;  so  we  are  not  re- 
quired to  pass  on  the  competency  of  the  evi- 
dence in  that  aspect.  We  find,  therefore, 
that  no  injurious  error  was  conunltted  by 
the  exclusion  of  this  evidence. 

[2]  The  other  question  argued  bears  upon 
the  instructions  of  the  court  as  to  the  mean- 
ing of  the  word  "advance"  in  receipts  signed 
by  defendant.  There  were  seven  Items,  the 
first  three  of  which  were  not  evidenced  by 
receipts.  The  receipt  for  the  fourth  is  for 
"an  advance  of  three  hundred  dollars." 
That  for  the  fifth  says :  "Received  from  the 
Metropolitan  Construction  Co.  $400.  advanc- 
ed on  account  of  contract"  That  for  the 
sixth,  "Received  June  13,  1903,  from  M.  C. 
Co.  $400.  advanced  to  him.  [Signed]  F.  Bra- 
zos." Between  these  last  two  there  was  an 
estimate  of  3,000  cubic  yards  of  filling  at  28 
cents  (the  contract  rate)  and  a  receipt  ac- 
cordingly. On  Joly  1st  came  another  esti- 
mate and  rec^pt  therefor,  adding:  "These 
payments  are  In  accordance  with  work  per- 
formed and  are  entirely  independent  of 
amount  $1964.  advanced  by  this  company. 
[Signed]  P.  Brazos."  S^naUy,  on  July  11th, 
defendant  receipted  for  an  "advance  of  one 
hundred  and  eighteen  dollars."  As  to  these 
receipts  the  court  charged  as  follows :  "Now, 
I  need  only  call  your  attention  to  the  lan- 
guage used  in  these  receipts  to  help  you  ar- 
rive at  the  proper  conclusion  as  to  how  this 
matter  was  treated  between  the  parties.  The 
defendant  signed  these  receipts.  He  can 
read  and  write  and  understand  the  English 
language.  Each  receipt  is  expressed  very 
plainly,  'money  advanced.'  Now,  according 
to  the  general  acceptation  of  the  term  'ad- 
vance,' it  means  money  paid  when  It  Is  not 
due;  money  paid  out  for  which  an  equivalent 
or  the  money  Is  expected  to  be  returned ;  but 
it  may  be  used  in  a  broader  sense,  and  may 
be  advanced  on  account  of  services  rendered. 
But  you  are  to  take  those  receipts  and  con- 
strue them  according  to  the  general  accepta- 
tion of  the  term  used  in  business  phraseology 
between  business  men."  This  language  was 
excepted  to,  and  error  is  assigned  on  the  ex- 
ception. 

Granting  that  the  papers  were  receipts  and 
as  such  open  to  explanation  and  even  to  con- 
tradiction (Dorman  v.  Wilson,  39  N.  J.  Law, 
474;   Joslln  t.  Oiese,  69  N.  J.  Law,  130,  36 


Digitized  by 


Google 


654 


80  ATLANTIC  BBPOBTER 


(M.J. 


Atl.  680;  N.  J.  Digest,  col.  6009),  It  was  sUU 
the  duty  of  the  court  to  expound  the  mean- 
ing that  they  expressed  on  their  face.  That 
meaning,  in  the  absence  of  evidence  to  show 
that  the  word  "advance"  was  used  In  a  spe- 
cial or  technical  sense,  was  correctly  laid 
down  by  the  court.  The  complaint  is  that 
the  court  did  not  rest  on  the  ordinary  mean- 
ing, but  told  the  jury  to  give  the  word  a 
special  meaning — ^1.  e.,  that  understood  by 
business  men — but  we  are  clearly  of  the 
opinion  that  the  phrase  "general  acceptation 
of  the  term  used  in  business  phraseology  be- 
tween business  men"  meant  and  should  fairly 
be  understood  as  meaning  no  more  than  their 
plain  and  generally  accepted  meaning;  for, 
after  all,  the  word  "advance"  tn  documents 
of  this  character  is  a  business  word,  and  Its 
ordinary  meaning  is  its  business  meaning. 
So  far,  therefore,  there  was  no  error. 

But  the  defendant  still  insists  there  was 
error  in  the  action  of  the  court  on  a  request 
to  charge  submitted  by  his  counsel.  After 
completing  the  main  charge,  the  court  took 
up  the  defendant's  requests,  and,  after  com- 
menting on  the  first  and  second,  read  the 
third,  as  follows:  "(3)  That  the  word  'ad- 
vance' in  the  receipt  is  susceptible  of  other 
meaning  than  that  of  loan,  and,  if  you  be- 
lieve the  evidence  of  the  defendant,  it  should 
be  construed  as  payment  of  a  debt."  The 
court  then  said:  "I  so  charge  you,  gentle- 
men ;  and  with  the  addition  to  that,  as  I  said 
before,  you  are  to  construe  this  word  In  the 
general  acceptation  of  the  term  as  used  be- 
tween business  men."  The  request  was  clear- 
ly faulty  as  predicating  the  special  meaning 
of  the  word  "advance"  on  a  general  belief 
of  the  Jury  in  defendant's  evidence,  instead 
of  on  a  concrete  finding  of  a  specified  state 
of  facts ;  and  consequently  it  would  not  have 
been  error  in  the  court  to  reject  it.  In 
granting  it  the  court  apparently  acceded  to 
what  it  understood  as  a  suggestion  that  the 
Jury  under  the  special  facts  of  the  case  as 
claimed  by  defendant  might  interpret  the 
word  as  meaning  either  a  payment  on  the 
main  contract  price,  or  ostensibly  as  an  ad- 
vance on  the  main  contract  price,  but  in 
reality  as  a  payment  for  work  performed 
under  the  supplemental  arrangement,  and 
which  work  was  really  so  much  accomplished 
on  account  of  the  written  contract,  though 
not  In  such  compliance  with  Its  terms  as  to 
entitle  defendant  to  a  payment  thereunder. 
Defendant  was  without  doubt  entitled  to 
such  an  Instruction  on  presentation  of  a  re- 
quest in  due  form ;  and  the  action  of  the 
court  in  acceding  to  the  request  operated  as 
a  waiver  of  any  defect  in  form.  If  the  court 
bad  stopped  with  the  words,  "I  so  charge 
yon,  gentlemen,"  defendant  would  have  bad 
no  cause  of  complaint;  but,  after  conceding 
the  correctness  of  defendant's  request  In 
principle  by  charging  It,  proceeded  to  deprive 


It  of  efficacy  by  repeating  that  the  words 
must  be  understood  as  used  between  business 
men.  This  was  more  than  the  simple  refusal 
of  a  request.  It  was  either  a  denial  of  the 
principle  suggested  in  the  request,  in  which 
case  the  defendant  was  manifestly  Injured; 
or  the  charging  of  two  contradictory  propo- 
sitions as  applicable  to  the  same  state  of 
facts,  in  which  case  the  Jury  were  at  liberty 
to  adopt  whichever  principle  they  chose. 
Such  an  instruction  is  error.  Burnett  v. 
State,  60  N.  J.  Law,  255,  37  Atl.  622 ;  State 
V.  Tapack,  78  N.  J.  Law,  208,  72  Atl.  962. 
For  such  error,  the  Judgment  must  be  revers- 
ed to  the  end  that  a  venire  de  novo  issue. 

BEBGQN,  X,  dissents. 


(SI  N.  J.  L.  sm 
IfAOKINTOSH  T.  GIBBS  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

1.  Bills  and  Notes  (J  288*)--Liabilitt  of 

INDORSEBS  FOB  TRAKSFEB— WHAT  liAW  GOV- 
ERNS. 

Where  a  note,  made  in  California,  was 
transferred  by  IndorBement  in  New  Jersey,  the 
liabili^  of  the  Indorsers  is  determined  by  the 
New  Jersey  law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  647-649;  Dec.  Dig.  S 
2C8.»] 

2.  Bills  and  Notes  (§  275*)— Tbaj«sfeb  fob 
INDORSEMKNT— Liability  of  Indorsee— Ne- 
gotiability of  Note. 

Unless  an  instrument  is  negotiable,  action 
cannot  be  maintained  on  an  indorsement  for 
transfer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Dec.  Dig.  {  275.»] 

3.  Bills  and  Notes  (J  146*)— NEooTiABiiiTy 
— Statutes— Retroactive  Effect. 

Where  a  note  was-  made  in  California 
prior  to  Act  April  4,  1002  (P.  L.  p.  683),  which, 
under  3  Gen.  St.  1885,  p.  3195,  pi.  37,  took 
effect  July  4,  1902,  and  was  transferred  by  in- 
dorsement in  New  Jersey  after  said  enactment, 
its  negotiability  was  not  governed  b^  said  act, 
but  by  the  pre-existing  law,  as  section  195  of 
the  act  expressly  declares  that  it  does  not  ap- 
ply to  negotiable  instruments  made  and  deliv- 
ered prior  to  the  passage  thereof. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  146.*] 

4.  BiLU  AND  Notes  ({  155*)— Neootiabilitt 
—Provision  fob  Matdbitt  on  Default  of 
Interest. 

A  provision  in  a  note  that  on  default  in 
payment  of  interest,  payable  semiannually,  the 
whole  shall  become  due  did  not  affect  the  nego- 
tiability of  the  note,  under  2  Gen.  St.  1896,  p. 
2604. 

[Eld.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {f  407-410;  Dec  Dig.  { 
155.*] 

5.  Bills  and  Notes  (§  160*)— Neootiabilitt 
—Provision  for  Attorney's  Fees. 

The  negotiability  of  a  note  is  not  affected 
by  a  stipulation  that,  on  suit  or  employment 
of  an  attorney  to  enforce  it,  an  additional  sum 
of  6  per  cent,  on  principal  and  interest  shall 
be  paid  as  attorney's  fees. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  403;   Dec.  Dig.  {  16a*] 
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6.  Bnxs  AWD  Notes  (J  267*)— Tbansfeb  fob 

IHDOBBEMEWT— tilABILITT. 

The  contract  of  indoraera  for  transfer  Is 
that,  if  the  note  is  presented  for  payment  at 
the  time  and  place  of  maturity,  and  payment 
demanded  and  refused,  and  proper  notioe  given 
thereof,  they  will  pay  the  note  to  the  holder. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  ^0-62»;  Dec.  Dig.  | 
SCT.'J 

T.  Biu^  AitD  Notes  (S  421*)— Demand  fob 
Patment— Notice  of  Dishonob. 

Notice  to  indorsers  of  dishonor,  when  sent 
by  mail,  may  be  placed  in  the  post  office  on 
the  day  after  dishonor,  allowing  a  sufficient 
time  after  the  commencement  of  business  hours 
on  that  day  for  the  preparation  of  notice. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1178-1187;  Dec  Dig.  i 
421.*J 

&  Bnxa  AND   Notes   (f   539*)— Actions  — 

Tbial  bt  Coubt— Findings. 

Findings  of  a  trial  judge  held  sufficient  to 
import  due  demand  and  notice  of  dishonor  to 
in&isers  of  a  note. 

(Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  639.*] 

ft.  judgxsnt  (s  821*)— fobxion  judokbnt— 

Bab  of  Action. 

A  proceeding  in  California,  on  a  mortgage 
given  to  secure  a  note  made  there,  did  not  bar 
action  to  enforce  the  liability  of  the  indorse- 
ment in  New  Jersey. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  §§   1492-1495;    Dec.  Dig.  |  821.*] 

10.  ExEctrroBB  and  Administbatobs  (5  524*) 

— FoBEioN  Judouents— Bab. 

Where  a  note,  made  in  California,  was 
transferred  by  indorsement  in  New  Jersey  to 
testatrix,  her  administrator  could  sue  on  the 
indorsement,  notwithstanding  an  administrator 
with  the  will  annexed  had  foreclosed  the  mort- 
gage and  obtained  a  deficiency  judgment,  and 
made  final  settlement  of  the  estate,  in  the 
conrts  of  California. 

[EJd.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  2330-2343; 
Dec  Dig.  S  524.*] 

Garrison,  Voorhees,  and  Mintum,  JJ.,  dis> 
seating. 

Error  to  Supreme  Caart. 

Action  by  James  H.  Mackintosh,  executor 
of  Sarah  F.  Mackintosh,  deceased,  against 
Ella  J.  Glbbs  and  another.  On  a  judgment 
of  the  Supreme  Court  (74  Atl.  708)  reversing 
tbe  Judgment  for  defendants,  defendants 
bring  error.    Affirmed. 

Peter  Backes,  for  plaintiffs  In  error.  Pat- 
terson &  Rbome,  for  defendant  In  error. 

PITNEY,  C.  This  action  was  brought 
against  the  Indorsers  of  a  promissory  note, 
made  In  the  state  of  CalUomla  and  payable 
there,  and  Indorsed  for  value  before  matur- 
ity to  the  plaintiff's  testatrix  In  the  state  of 
New  Jersey.  The  facts  are  sufficiently  set 
foitta  in  tbe  opinion  of  the  Supreme  Court 

t1]  We  concur  with  that  court  In  the  view 
that  tbe  question  of  tbe  liability  of  the  de- 
fendants n|K)n  the  note  depends  upon  tbe  ef- 
fect that  tiie  law  attributes  to  their  act,  and 
that  such  effect  Is  to  be  determined  by  the 
law  of  the  state  of  New  Jersey,  where  the 


transfer  of  the  note  was  made.  Freese  ads. 
Brownell,  35  N.  J.  law,  285,  288,  io  Am.  Rep. 
239;  Ollphant  v.  Vannest,  58  N.  J.  Law,  162, 
33  Atl.  382;  7  Cyc.  836. 

[2]  But  the  question  whether  the  note  In 
suit  was  negotiable  according  to  the  law  of 
New  Jersey  Is  material,  because  of  the  effect 
that  it  has  upon  the  contract  of  indorsement. 
The  plaintiff's  right  of  action,  under  the  evi- 
dence herein,  depends  solely  upon  tbe  exist- 
ence of  that  peculiar  liability  on  defendants' 
part  which  Is  assumed  by  the  indorser  of  ne- 
gotiable paper,  so  that,  unless  the  Instrument 
Is  negotiable,  the  action  cannot  be  maintain- 
ed. Building  Society  v.  Leeds,  50  N.  J.  Law, 
399,  18  Atl.  82,  6  L.  R.  A.  353. 

The  note  Is  made  payable  two  years  after 
Its  date,  with  interest  payable  semiannually, 
and  contains  a  clause  providing  that  upon 
any  default  In  payment  of  the  Interest  the 
whole  principal  and  Interest  shall  become  Im- 
mediately due  and  payable  at  the  option  of 
the  bolder,  and  an  additional  stipulation  that 
should  suit  be  commenced  or  attorney  be  em- 
ployed to  enforce  payment  of  tbe  note,  an 
additional  sum  of  6  per  cent  upon  principal 
and  accrued  interest  would  be  paid  as  attor- 
ney's fees  in  such  suit. 

[3]  The  Supreme  Court  deemed  that  it  was 
unnecessary  to  determine  whether  a  promis- 
sory note  In  this  form  was  negotiable  by  the 
law  of  this  state  prior  to  the  year  1902,  be- 
cause, by  section  2  of  the  negotiable  Instru- 
ments act  (P.  L.  1902,  p.  583),  provisions  of 
this  character  do  not  interfere  with  negotia- 
bility. 

We  are  unable  to  concur  in  this  view.  Tbe 
note  in  suit  was  made  and  delivered  prior  to 
tbe  passage  of  the  act  It  Is  true  that  before 
It  fell  due,  and.  Indeed,  before  It  was  indors- 
ed by  the  defendants  and  transferred  to  the 
plaintiff's  testatrix,  the  act  went  into  effect. 
The  statute  was  approved  April  4,  1902,  and 
took  effect  (under  3  Gen.  Stat  189o,  p.  3105, 
pi.  37)  on  July  4th  In  tbe  same  year.  But  by 
section  195  It  Is  expressly  declared  that: 
"The  provisions  of  this  act  do  not  apply  to 
negotiable  Instruments  made  and  delivered 
prior  to  the  passage  hereof."  If  this  section 
Is  construed  (as  the  Supreme  Court  must 
have  construed  It),  so  that  an  Indorsement 
made  subsequent  to  July  4,  1902,  would  be 
subject  to  tbe  provisions  of  the  act  and  the 
contract  of  the  indorser  governed  according- 
ly, although  the  note  was  made  and  delivered 
as  between  the  maker  and  payee  prior  to  the 
passage  of  the  act,  and  the  contract  of  the 
maker  and  of  any  Indorser  who  put  his  name 
upon  the  paper  prior  to  tbe  passage  of  the 
act  would  be  governed  by  the  law  as  It  stood 
before  the  act,  we  are  confronted  with  this 
difficulty  that  the  Legislature  must  have  con- 
templated a  transition  period  between  the 
old  law  and  the  new,  during  which'  (With  re- 
spect to  Instruments  bearing  date  prior  to  the 
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passage  of  the  act  and  falling  due  after  It 
took  effect)  parties  dealing  In  commercial  pa- 
per would  have  been  left  in  doubt  as  to  the 
law  governing  the  responsibility  of  succes- 
sive parties;  perhaps  required  to  apply  one 
rule  as  to  the  first  Indorser,  and  another  rule 
as  to  a  subsequent  Indorser,  and  therefore 
put  upon  inquiry  as  to  the  respective  dates 
of  successive  indorsements.  We  are  not  con- 
vinced that  the  Legislature  Intended  to  leave 
the  mercantile  business  of  the  state,  even 
temporarily,  subject  to  such  embarrassment 
In  our  opinion,  the  plain  and  simple  language 
of  section  185  manifests  the  Intent  of  the 
Legislature  to  leave  entirely  unaffected  all 
negotiable  Instruments  that  were  made  and 
delivered  as  between  the  original  parties 
prior  to  the  passage  of  the  act,  thus  remit- 
ting all  inquiries  concerning  the  rights  and 
liabilities  of  indorsers  and  indorsees,  as  well 
as  of  makers  and  payees,  to  a  single  date, 
presumably  evidenced  by  the  date  written 
upon  the  Instrument  We  must  Inquire, 
therefore,  whether,  apart  from  the  act  of 
1902,  the  Instrument  in  question  was  negoti- 
able by  the  law  of  New  Jersey. 

[4]  Our  previous  statute  was  the  "Act  con- 
cerning promissory  notes,"  etc.,  approved 
March  27,  1874  (2  Gen.  Stat  1895,  p.  2G04), 
the  first  section  of  which  traces  its  origin  to 
the  Act  3  &  4  Anne,  c.  9,  §  1.  Under  the  lat- 
ter statute  It  was  long  ago  held  in  England 
that  a  note  payable  in  Installments  was  ne- 
gotiable (Oridge  v.  Sherborne,  11  M.  &  W. 
873),  and  that  a  condition  that  the  whole 
amount  should  become  immediately  payable 
on  default  in  the  payment  of  a  single  install- 
ment did  not  destroy  its  negotiability.  Car- 
Ion  V.  Kenealy.  12  M.  &  W.  139;  13  L.  J. 
Exch.  64.  The  same  rule  obtains  generally 
In  this  country.  Chicago  Railway  Co.  ▼. 
Merchant's  Bank,  136  U.  S.  268,  284,  10  Sup, 
Ct  999,  34  L.  Ed.  349;  1  Randf.  Comm.  Pa- 
per. I  12;  7  Cya  599. 

[8]  The  effect  of  a  provision  for  attomey^s 
fees,  to  be  added  in  the  event  of  suit  brought, 
has  given  rise  to  some  difference  of  opinion, 
but  the  greater  weight  of  authority,  and  also 
the  better  reasoning,  as  we  think,  is  in  favor 
of  the  negotiability  of  notes  containing  such 
a  provision,  which  becomes  ^ectlve  only  In 
case  of  default  in  payment  of  the  note  at  ma- 
turity. The  cases  are  collected  In  1  Randf. 
Comm.  Paper,  |!  805,  806,  and  in  7  Cyc  584 
et  seq.  See,  also,  4  Am.  &  Bng.  Encyc.  Law 
(2d  Ed.)  99. 

[6]  The  note  being  negotiable,  the  engage- 
ment of  defendants  as  Indorsers  was  that,  if 
it  was  presented  for  payment  at  the  time 
and  plaoe  of  maturity  and  payment  demand- 
ed and  refused,  and  proper  notice  given  to 
them  of  such  demand  and  refusal,  they  would 
pay  the  note  to  the  bolder.   Prior  to  the  ne- 


gotiable Instruments  act,  It  was  not  neces- 
sary that  a  promissory  note  be  presented  by 
a  notary  public,  nor  was  protest  strictly  so 
called,  necessary  to  fix  the  Indorser's  liabil- 
ity. (We,  of  course,  do  not  intend  to  inti- 
mate that  the  act  of  1902  changed  the  law  in 
this  regard.)  The  statute  (2  Gen.  Stat  1895, 
p.  2606,  I  9)  providing  for  the  protest  of 
notes  by  a  notary  public  was  not  intended  to 
make  such  a  protest  a  condition  precedent  to 
liability  of  the  indorser,  but  to  supply  a 
convenient  means  of  proving  demand  and  no- 
tice of  dishonor  by  the  certificate  of  the  of- 
ficer performing  the  service.  Sussex  Bank  v. 
Baldwin,  17  N.  J.  Law,  487;  Burk  v.  Shreve, 
39  N.  J.  Law,  214. 

In  the  case  before  us,  the  finding  of  facts 
by  the  trial  judge  is  to  the  effect  that  upon 
the  date  when  the  note  fell  due  It  was  pre- 
sented on  behalf  of  Mra  Mackintosh  at  the 
bank  where  payable,  and  its  payment  de- 
manded and  refused;  and  on  the  following 
day  payment  was  again  demanded  and  refus- 
ed, and  the  note  was  then  formally  protest- 
ed for  nonpayment  and  notice  of  such  pro- 
test and  demand  was  mailed  to  each  of  the  de- 
fendant&  It  seems  to  us  that  this  is  equiva- 
lent to  a  finding  that  due  notice  of  dishonor 
was  mailed  to  the  defendants  on  the  day 
after  the  note  fell  due.  Of  course,  the  mak- 
ing of  a  second  demand  did  not  detract  from 
the  effect  of  the  first  demand  and  refusal. 
Nor  do  we  think  the  Judge's  finding  can  rea- 
sonably be  construed  as  meaning  that  the  no- 
tice sent  to  the  indorsers  referred  alone  to 
the  second  demand  and  refusal. 

[7,  B]  As  to  the  time  of  sending  this  notice, 
the  established  rule  in  this  state,  prior  to  the 
act  of  1902,  was  that  notice  of  dishonor, 
when  sent  by  mall,  might  be  placed  in  the 
post  ofilce  on  the  day  after  dishonor,  allow- 
ing a  BuiBcient  time  after  the  commencement 
of  business  hours  on  that  day  for  the  prep- 
aration of  the  notice  (Sussex  Bank  r. 
Baldwin,  17  N.  J.  Law,  487;  Burgess  v.  Vree- 
land,  24  N.  J.  Law,  71,  59  Am.  Dec.  406),  and 
such  was  the  general  rule.  7  Cyc.  1087.  We 
deem  the  findings  of  the  trial  Judge  saf- 
ficlent  to  Import  due  demand  and  notice  of 
dishonor. 

[9,  10]  Upon  the  question  of  the  effect  of 
the  proceedings  that  were  had  in  California 
for  the  foreclosure  of  the  mortgage  given  as 
security  for  the  note  in  question,  and  the  ef- 
fect of  the  decree  of  distrUmtion  made  in  the 
California  administration  proceedings,  we 
agree  with  the  Supreme  Court 

The  result  ia  that  the  Judgment  of  that 
court  should  be  affirmed. 

GARRISON,  VOORHEES,  and  MIM. 
TURN,  JJ,,  dissenting. 
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(Court  of  Bnon  and  Appeals  of  New  JerMjr. 
June  10,  1911.) 

(ByUahut  iy  tht  Cowrt.) 

1.  GOBPOBATIORS      (I      586*)  — IWSOLTKHOT  — 
PREFERXnTIAL   GtAIHB. 

The  preferential  claims  to  be  allowed  \>j 
the  receiver  of  an  insolvent  corporation  are 
those  set  forth  in  section  83  of  the  corporation 
act  (P.  L.  1896,  p:  803). 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  566.»] 

2.  CORPOBAWONB  (|  566*)— I  IfBOLVlHOT— 
PSKFKRENTIAI.  GlaII(& 

When  the  Legislature  of  a  state  has  al- 
lowed to  one  or  more  classes  of  creditors  a 
preferential  claim  upon  the  assets  of  an  insol- 
vent corporation  In  the  hands  of  a  receiver,  a 
4»urt  of  equity  may  not  allow  a  like  preference 
to  a  class  to  which  the  Legislature  has  not  al- 
lowed it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec,  Dig.  i  566.*] 

8.  CoBPOBATioNs  (S  096^)— Ix  BO  I.  Y  It  nor— 

FBEFBBENTIAI.   C1.AIMS. 

The  preferences  resulting  from  the  doctrine 
of  Fosdiek  v.  Schall,  99  U.  S.  235,  25  L.  Ed. 
839  (1879),  in  so  far  as  they  are  not  allowed 
by  the  New  Jersey  corporation  act  as  revised 
in  1896  (P.  U  1896;  p.  227),  do  not  exist  in 
this  state. 

[Eid.  Note.— For  other  cases,  see  Oorpotations, 
Dec  Dig.  f  566.*] 

Appeal  from  Court  of  Chancerr. 

Action  by  Henry  V,  Massey  against  the 
Camden  &  Trenton  Railway  Company.  From 
an  order  of  the  Cluncellor,  denying  tbe  peti- 
tion of  the  General  Electric  Company  pre- 
sented to  the  receiver  of  the  defendant,  it 
Appeals     AfBrmed.     ' 

See,  also,  75  N.  J.  Bg.  i,  Tl  AU.  241 

The  Camden  &  Trenton  Railway  Company 
teing  in  the  hands  of  a  receiver  appointed 
under  the  statutes  of  this  state,  tlte  appel- 
lant, the  General  Electric  Company,  present- 
ed to  the  receiver,  within  the  time  limited  by 
the  order  of  the  Court  of  Chancery,  a  claim 
for  $417.85,  covering  certain  electrical  appara- 
tos  and  supplies  delivered  to  the  railway  com- 
pany within  six  months  prior  to  the  re- 
ceiver's appointment,  which  items  of  supplies 
In  the  said  account  were  necessary  to  the 
•daily  operation  of  the  railway,  and  for  the 
payment  whereof  the  General  Electric  Com- 
pany had  relied  on  current  earnings.  The 
dalm  further  set  out  that  the  General  Elec- 
tric Company  had  not  in  fact  been  paid,  that 
the  receiver  had  received  sufficient  earnings 
during  his  management  of  the  road  to  pay 
this  claim,  and  asked  that  it  be  adjudged 
4o  be  a  preferred  claim  In  distribution.  The 
Above  facts  were  admitted  by  the  receiver's 
answer. 

The  dalm  was  admitted  by  the  recelvw 
as  an  tinsecnred  claim,  but  its  preferential 
■character  denied,  whereupon  the  General 
Electric  Company  appealed  to  the  Chancellor, 
who,  after  argument  sustained  the  recover 


and  denied  the  preference.  From  the  order 
of  the  Chancellor,  denying  the  preference, 
tbds  appeal  is  taken. 

Stephen  C.  Cook  (Read,  Gill  4  Bunk,  oa 
the  brief),  for  appellant  John  D.  McMullln 
and  Vroom,  Dickinson  &  Scammell,  for  re- 
spondent 

GARRISON,  J.  (after  stating  the  facts 
as  above).  The  appellant  seeks  to  support 
its  claim  to  a  preference  under  an  equita- 
ble rule  that  was  first  worked  out  by 
Chief  Justice  Waite  in  his  opinion  In  Fosdlck 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339.  This 
case  was  decided  in  1879,  and  has  been  since 
followed  In  the  federal  courts  and  by  some 
state  courts,  not  however,  with  entire  una- 
nimity as  to  the  extent  of  the  preference 
given;  some  courts  having  allowed  a  prefer- 
ence to  all  indebtedness  of  a  certain  sort  in- 
curred within  eighteen  months  prior  to  Insol- 
vency, others  having  limited  it  to  90  days, 
and  In  others,  which  are  the  majority,  6 
months  is  the  time  fixed. 

It  is  not  necessary  to  our  decision  of  the 
present  case  that  the  doctrine  Illustrated  by 
these  cases  be  either  explicitly  stated  or  crit- 
ically examined,  since,  regardless  of  its 
soundness  or  its  merits,  it  is  not  open  to 
the  courts  of  this  state  to  adopt  It 

[1]  The  general  topic  with  which  such 
equitable  doctrine  is  concerned  is  the  dis- 
tribution of  the  assets  of  insolvent  corpora- 
tions In  the  hands  of  a  receiver,  with  ex- 
press reference  to  the  preferences  to  be  al- 
lowed in  such  cases.  In  tlils  state  that 
matter  has  been  the  subject  of  legislative  con- 
sideration, but  the  resulting  legislation  af- 
fords no  support  for  the  appellant's  claim. 
At  the  time  Fosdlck  v.  Schall  was  decided, 
our  statutory  law  gave,  in  cases  of  Insolvent 
corporations,  a  preferential  lien  that  was  nn- 
llmited  as  to  time  or  amount  P.  L.  1869,  p. 
1448;  Revision  of  1877,  p.  188,  |  68;  Del., 
Lack.  &  W.  B.  Co.  V.  Oxford  Iron  Co.,  33  N. 
J.  Eq.  192;  Wright  v.  Wynockie  Iron  Co.,  48 
N.  J.  Eq.  29,  21  AtL  862. 

In  1892,  after  the  decision  of  Fosdlck  v. 
Schall,  a  new  and  Independent  statute  was 
enacted  upon  this  subject,  by  which  a  lien . 
was  given  to  laborers  and  workmen  for  the 
amount  of  wages  due  them  for  work  and 
service  performed  within  two  months  pre- 
ceding the  institution  of  insolvency  proceed- 
ings, which  dalm  was  given  a  preference, 
excepting  as  to  mortgagee  on  land  and  chat- 
tel mortgagee  that  fulfilled  certain  require- 
ments. In  1893  it  was  held  by  Van  Fleet 
V.  C,  that  "the  statute  of  1892  [P.  L.  1892, 
p.  426],  coyers  the  whole  subject-matter  em- 
braced by  the  prior  law,  with  an  additional 
highly  important  provision,  and  was  obvious- 
ly designed  to  take  Its  place  and  stand  as  its 
substitute."  Mersereau  v.  Merserean  Oo^  61 
N.  J.  Eq.  882,  26  Atl.  682. 

[t,  t]  The  general  subject-matter  of  those 
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statutes  was  manifestly  the  creation  of  liens 
and  priorities  In  tbose  cases  In  which  the 
L^lslatare  thought  they  should  exist  In 
1896  this  statute,  substantially  unchanged 
In  its  language,  was  incorporated  by  the  Leg- 
islature as  sections  83  and  84  of  the  revised 
corporation  act  This  course  of  legislation 
shows  that  the  Legislature  of  this  state  has 
considered  and  dealt  with  the  subject  of 
preferential  claims  against  insolTent  corpo- 
rations, allowing  them  in  those  cases  in 
which  in  its  Judgment  it  was  equitable  and 
proper  that  they  should  be  allowed,  and  not 
allowing  them  in  the  class  of  cases  in  which 
the  appellant  now  claims  that  the  Court  of 
Chancery  should  have  allowed  them,  notwith- 
standing this  legislative  regulation  of  the 
subject.  For  17  years  prior  to  the  revision 
of  our  corporation  act  in  1896,  the  rule 
for  which  the  appellant  contends  had  been 
administered  in  the  federal  courts  and  else- 
where throughout  this  county,  to  the  presum- 
ed knowledge  of  the  revisers  of  the  corpo- 
ration act,  who  were  men  of  exceptional 
breadth  of  legal  and  Judicial  knowledge.  Un- 
der those  circumstances  the  provision  of  our 
present  corporation  act  upon  this  subject  is 
In  effect  a  declaration  by  the  Legislature 
as  to  the  preferences  that  are  to  be  allowed 
in  the  winding  up  of  insolvent  corporations  of 
this  state,  regardless  of  the  rule  upon  that 
subject  in  force"  elsewhere.  Whatever  its 
provisions  may  be,  such  a  rule,  whether  of 
Judicial  or  legislative  origin,  is  essentially 
legislative  In  character.  If  it  emanate  from 
the  Legislature,  it  is  the  equitable  Judgment 
of  a  lawmaking  body;  if  from  a  court  of 
equity,  it  is  the  legislative  Judgment  of  that 
tribunal.  That  a  provisional  Jurisdiction  of 
this  latter  character  inheres  in  the  Court 
of  Chancery  may,  for  present  purposes,  be 
assumed,  without  inquiring  into  Its  history, 
or  even  Its  precise  nature,  since,  upon  such 
assumption,  the  legitimate  condition  for  Its 
employment  constitutes,  .at  the  same  time, 
a  limitation  ui>on  its  exercise.  This  unique 
Jurisdiction  and  its  inherent  limitation  are 
nowhere  so  well  described  as  by  De  Lolme, 
that  astute  and  sympathetic  critic  of  English 
institutions,  who  did  for  them  In  his  "Consti- 
tution of  England"  what  60  years  later  his 
fellow  countryman,  De  Tocquevllle,  did  for 
purs  in  his  "Democracy  of  America."  "Of 
the  courts  of  equity  as  established  In  Eng- 
land," De  Lolme  says,  "the  following  defini- 
tion may  be  given,  which  Is  that  they  are  a 
kind  of  Inferior  experimental  legislature, 
continually  employed  in  finding  out  and  pro- 
viding new  law  remedies  for  those  new  .spe< 
cles  of  cases  for  which  neither  the  courts  of 
law  nor  the  Legislature  have  as  yet  found  it 


convenient  or  practicable  to  establish  any. 
In  doing  which  they  are  to  forbear  to  inter- 
fere with  such  case*  at  thev  find  already  in 
general  provided  for."  London  Ed.,  1817,  p. 
148. 

Even  those  who  are  shocked  at  the  notion 
that  legislative  power  of  any  sort  resides  In 
a  Judicial  tribunal  will  not  hesitate  to  sub- 
scribe to  the  limitation  of  such  power,  as- 
suming it  to  exist,  viz.,  to  cases  not  "al- 
ready in  general  provided  for."  All,  there- 
fore, may  agree  that,  whatever  Jurisdiction 
equity  may  have  with  respect  to  rights 
tliat  are  incidental  to  the  administration  of 
a  quasi  public  agency,  such  Jurisdiction  is 
conditioned  upon  the  absence  of  any  general 
legislative  r^ulation  of  the  subject  and 
hence  falls  whenever  the  legislative  will  in 
tills  respect  has  been  declared.  This  l>ar. 
It  should  be  noted,  does  not  depend  upon  the 
details  of  such  legislative  action,  but  upon 
the  fact  that  the  Legislature  has  declared 
its  will  upon  the  general  subject  aflarmative- 
ly  by  what  it  has  enacted,  negatively  by  what 
It  refrained  from  enacting.  The  opposite 
view,  for  which  the  appellant  must  perforce 
contend,  viz.,  that  where  the  statutory  law 
has  given  a  preferential  lien  to  one  class, 
and  has  omitted  to  give  It  to  some  other 
class,  a  conrt  of  equity  may  extend  such 
preference  to  a  class  so  omitted,  as  tf  no 
such  legislative  regulation  of  the  general 
subject  existed,  leads  in  effect  to  the  proposi- 
tion that  a  court  of  equity  may  put  Into  a 
statute  all  that  the  Legislature  has  deter- 
mined to  leave  out.  In  which  case  It  wiU  b« 
observed  that  the  very  fact  that  the  Legisla- 
ture has  so  determined  logically  constitutes 
the  Jurisdictional  basis  of  such  equitable 
Interference. 

In  the  opinion  quoted  by  the  appellant  in 
support  of  this  view,  viz..  Van  Frank  v. 
Missouri  Pacific  R.  Co.,  89  Mo.  App.  460,  the 
argument  Is  appropriately  crowned  with  the 
thought  that  the  law,  to  correct  the  deficien- 
cies of  which  equity  was  established,  in- 
cludes not  only  law,  as  distinguished  from 
equity,  but  also  contemporaneous  statutory 
enactments;  the  Inference  sought  to  be 
drawn  being  that,  where  an  act  of  the  Legis- 
lature is  lacking  in  universality,  equity  may 
supply  the  deficiency. 

Holding,  as  we  do,  the  contrary  view,  our 
conclusion  is  that  by  force  of  the  provisions 
of  the  corporation  act  of  this  state  the  only 
preferential  claims  to  be  allowed  in  cases  of 
Insolvency  are  those  that  the  Legislature  has 
declared,  and  that  iipon  this  ground  the 
order  of  the  Chancellor  denying  a  preference 
to  the  cUiIm  of  the  appellant  should  be  af- 
firmed. 
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m  N.  J.  B.  EW) 

FAITOIJTB  ▼.  WRIGHT  et  at 

(Court  of  Brron  and  Appeal*  of  New  JetBey. 

Jane  19,  1911.) 

(ByUalut  by  the  Court.) 
1.  Jttoomxnt  (I  707*)— R«s  Judicata— Pb»- 

Boits  Affected. 

While  a  judgment  obtained  on  a  daim 
against  a  contractor  under  section  4  of  tlie 
mechanics'  lien  Jaw  (P.  L.  1898,  p.  539)  as 
amended  In  1899  (P.  L.  p.  348)  is  conclusive 
as  to  the  correctness  of  tbe  claim  upon  the  par- 
ties to  the  action  and  their  privies,  it  is  not 
oenclasive  in  that  respect  upon  the  owner  of 
the  building  nor  upon  other  persons  claiming 
the  contractor's  moneys  by  reason  of  assign- 
ments thereof  made  before  the  suit  resulting  in 
■neb  judgment  was  begun,  who  bad  no  notice  of 
the  suit,  and  who  have  not  by  their  actual  in- 
tervention brought  themselves  within  its  bind- 
ing effect 

[E2d.   Note.— For  other  cases,   see  Judgment, 
Cent  Gig.  i  1230;    Dec.  Dig.  i  ?07.*1 
i.  JtrDOMBRT  ({  711*}— Re8  Judicata. 

A  judgment  obtained  on  a  claim  against  a 
contractor  under  section  4  of  the  mechanics' 
lien  law  (P.  L.  1898,  p.  G39)  as  amended  in 
1809  (P.  Ti.  p.  348)  may  oe  given  in  evidence,  in 
an  interpleader  suit  brought  to  determine  the 
tespective  rights  of  rival  claimants  of  moneys 
earned  by  the  contractor,  to  show  prima  facie 
the  amount  due ;  but  it  will  not  prevent  a 
person  claiming  the  contractor's  moneys  by 
Tirtne  of  an  Msignment  thereof  made  before 
the  suit  resulting^  in  such  jud^ent  was  begun, 
who  had  no  notice  of  the  suit,  and  who  had 
not  intervened  therein,  from  proving  that  the 
daim  is  in  fact  unfounded. 

[SSd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  1232;  Dec.  Dig.  I  711.*] 

Parker,  Mintum,  and  Garrison,  JJ.,  dissent- 
ing. 

Appeal  from  Court  of  Chancery;  Stevens, 
Vice  Chancellor. 

Bill  by  Florence  W.  Faltoute  against  Sea- 
mon  Ij.  Wrlgbt  and  others.  From  a  decree 
In  favor  of  defendant  the  First  National 
Bank  of  Summit,  defendant  T.  B.  Miller 
Company  appeals.    Affirmed. 

Atwood  L.  De  Coster  and  Frank  B.  Brad- 
ner,  for  appellant,  T.  B.  Miller  Company. 
Guild  ft  Martin,  for  respondents,  Seamon  It. 
WrlKbt,  First  National  Bank  of  Summit,  and 
Emma  8.  Helms. 

TRBNCIIAnD,  J.  This  is  a  contest  over 
^,209.96,  t  e  final  payment  doe  from  the 
complainant,  the  owner,  to  the  defendant 
Seamon  Lk  Wright,  a  contractor,  on  a  bulld- 
1ns  contract  in  writing.  It  appears  that  on 
September  18,  1907,  Wright,  by  writing,  as- 
signed the  final  payment  under  such  contract 
to  the  defendant  Bmma  S.  Helms,  for  the  use 
of  the  defendant  the  B^rst  National  Bank 
of  Summit,  as  security  for  the  payment  of 
a  debt  of  |1,900  then  due  from  Wright  to 
the  bank ;  that  on  December  6,  1907,  the  de- 
fendant the.  T.  B.  Miller  Company  served 
upon  the  owner  a  notice  under  section  8  of 
tlw  mechanics'  lien  law  (P.  L.  1898,  p.  538) 
«■  amended  in  1905  (P.  h.  p.  311),  alleging 


that  there  was  due  it  from  Wright  |1,542.23 
for  materials  furnished  by  it  to  Wright,  and 
used  in  the  erection  of  the  building  under 
the  contract,  which  sum  had  been  demanded 
and  refused ;  that  upon  the  receipt  of  this  no- 
tice the  owner  notified  Wright  of  its  receipt; 
that,  later,  Wright  served  the  Miller  Com- 
pany with  a  notice  disputing  its  claim,  and 
requesting  It  to  establish  It  by  Judgment  In 
pursuance  of  section  4  of  the  act  as  amended 
in  1899  (P.  li.  p.  348) ;  that,  stUl  later,  Wright 
was  adjudicated  bankrupt  by  the  District 
Court  of  the  United  States  for  the  district 
of  New  Jersey,  and  Harry  H.  Poole  was  ap- 
pointed trustee  in  bankruptcy  for  Wright; 
that,  subsequently,  leave  was  given  by  the 
bankruptcy  court  to  the  Miller  Company  to 
bring  suit  against  Poole,  trustee  in  bankrupt- 
cy for  Wright,  on  the  disputed  claim,  and 
such  suit  was  instituted  in  the  Union  county 
circuit  court,  and  resulted  in  a  Judgment  for 
the  plaintiff  for  $1,635.55;  that,  at  about  the 
same  time,  Emma  S.  Helms  began  a  suit  In 
the  Supreme  Court  of  this  state  for  the  us* 
of  the  First  National  Bank  of  Summit 
against  the  owner  to  recover  the  moneys  al- 
leged to  be  due  the  bank  by  virtue  of  the 
assignment  to  the  bank;  that  thereupon 
the  owner  filed  her  bill  of  interpleader,  and 
paid  into  the  Court  of  Chancery  the  sum  of 
$1,209.95;  and  that  subsequently  a  decree  of 
interpleader  was  entered,  the  taxed  costs 
ordered  paid,  leaving  a  balance  of  $1,064.45 
to  be  disposed  of  In  this  litigation.  The 
cause  was  heard  by  Vice  Chancellor  Stevens, 
who  advised  a  final  decree  In  favor  of  the 
bank.  The  appeal  of  the  Miller  Company 
from  such  decree  Is  now  here  for  review. 
We  are  of  the  opinion  that  the  decree  should 
be  afilrmed. 

It  appeared  by  the  proofs  that  the  final 
payment  upon  the  contract  was  not  due 
when  It  was  assigned  to  the  bank  on  Septem- 
ber 18,  1907.  If,  therefore,  the  MUler  Com- 
pany had  an  unpaid  claim  for  materials 
furnished  the  contractor  and  used  in  the 
erection  of  the  building,  by  serving  a  notice 
upon  the  owner  in  accordance  with  the  stat- 
ute. It  thereby  secured,  with  respect  to  any 
moneys  thereafter  growing  due  upon  the 
contract  according  to  its  terms,  a  right  to 
payment  in  preference  to  the  rights  of  the 
bank  to  whom  the  contractor  had  assigned 
such  moneys  before  the  notice  was  served. 
Slingerland  v.  Blnns,  56  N.  J.  Bq.  413,  39 
Atl.  712.  See,  also,  sectioq  6  of  the  Act  of 
1898  (P.  L.  p.  640).  But  the  bank  contend- 
ed, and  the  vice  chancellor  found,  that  the 
materials  furnished  by  the  Miller  Company 
which  were  used  in  the  erection  of  the  build- 
ing had  been  paid  for,  and  that  consequent- 
ly the  fund  belonged  to  the  bank.  We  think 
such  finding  is  fully  supported  by  the  proofs. 
While  Wright  owed  the  Miller  Company  a 
large  sum  of  money,  yet  the  evidence  is 
quite  convincing  that  be  paid  for  all  the  nui- 
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terlal  entering  Into  the  Taitonte  House"  by 
a  cbeck  for  $1,500,  drawn  to  the  order  of  tbe 
Miller  Company  on  September  20,  1907.  This 
Is  Bbown  by  an  inspection  of  the  cbeck  itself 
on  whlcb  was  written  tbe  words  "On  Fait- 
oute  Honse,"  by  the  testimony  of  Wright 
himself  and  his  bookkeeper  as  to  the  appli- 
cation of  the  payment,  by  the  testimony  of 
Mr.  Oarrabrandt,  another  materialman,  who 
appears  to  have  been  disinterested,  and  by 
the  clrcnmstance  that  the  bank  had  insisted 
upon  this  application  of  the  payment. 

[1]  It  is  contended,  however,  that  the  Judg- 
ment obtained  by  the  Miller  Company  against 
the  contractor's  trustee  in  bankruptcy  is  con- 
clusive against  the  bank.  The  vice  chancel- 
lor held  that  it  was  not;  that  it  was  res  in- 
ter alios  acta.  "We  agree  that  the  judgment 
Is  not  conclusive  in  this  case  against  the 
bank  for  the  reasons  we  will  now  state. 

We  assume,  without  deciding,  that  the 
judgment  against  the  trustee  in  bankruptcy 
of  the  contractor  had  the  same  legal  effect 
as  a  judgment  against  the  contractor.  Now 
it  appeared  that  the  bank's  right  had  been 
vested  months  before  the  suit  resulting  in 
the  judgment  was  begun,  and  that  neither 
the  bank  itself  nor  the  owner  was  a  party 
to  or  had  notice  of  the  suit 

In  determining  what  force,  as  between  ri- 
val claimants  to  a  fund  in  the  owner's  hands, 
is  to  be  accorded  to  a  Judgment  obtained  on 
a  claim  against  the  contractor  under  section 
4  of  the  mechanics'  lien  law  (P.  L.  1898,  p. 
530)  as  amended  in  1899  (P.  L.  p.  348),  we 
must  have  recourse,  as  in  aU  cases,  to  the 
established  rules  of  statutory  construction, 
and  to  the  general  principles  of  law.  In 
applying  tbe  former,  we  look  at  the  state 
of  things  that  existed  before  tbe  passage  of 
the  statute,  and  then  at  the  changes  the 
statute  worked  in  such  situation.  As  to  a 
stop  notice  claimant,  section  3  of  the  act  of 
1898  (p.  638)  afterward  amended  by  act  of 
1905  (P.  L.  p.  311),  and  now  again  amend- 
ed by  act  of  1910  (P.  I/,  pw  600),  provided 
that  with  respect  to  "moneys  or  wages  due 
to  him"  demanded  of  the  contractor  and  un- 
paid, be  might  stop  payments  due  to  the 
contractot  from  the  owner,  and  have  such 
sums  retained  by  the  owner,  who  was  au- 
thorized to  pay  out  tbe  contractor's  money 
to  such  claimant  "on  being  satisfied  of  the 
correctness  of  such  demand."  Whether  or 
not  this  was  just  to  other  claimants,  includ- 
ing other  stop  notice  claimants  and  persons 
claiming  such  moneys  or  any  part  thereof  by 
reason  of  orders  or  assignments  thereof, 
was  a  legislative  question,  concerning  the 
determination  of  which  they  cannot  com- 
plain, since  all  they  get  by  this  statute  is 
an  act  of  grace  and  not  of  common  right. 
That  it  was  not  just  to  the  contractor,  whose 
moneys  earned  under  his  contract  were  thus 
disbursed  to  pay  a  claim  against  him  of 
whose  correctness  be  alone  had  personal 
knowledge^  was  so  apparent  that  the  section 


now  under  consldecatlon  (section  4)  was  add- 
ed to  the  legislative  scheme,  giving  to  the 
contractor,  and  to  him  alone,  a  remedy  by 
which  his  knowledge  of  the  correctness  of  a 
claim  against  him  could,  at  his  option,  be 
made  available  to  prevent  the  diminutloh 
of  the  total  sum  due  to  him  under  the  con- 
tract. The  remedy  was  that  the  contractor 
might,  by  a  timely  notice  to  the  owner,  and 
a  like  notice  to  the  stop-notice  claimant, 
compel  the  latter  to  bring  an  action  on  hla 
dalm  which  was  to  be  established  only  after 
the  contractor  had  th\is  had  an  opportunity 
to  dispute  its  correctness.  That  tbe  remedy 
was  for  the  contractor's  b«ieflt  is  shovm  by 
the  fact  that  he  alone  could  set  it  on  foot 
and  that  the  notice  of  his  purpose  to  avail 
himself  of  his  remedy  was  limited  to  the 
single  claimant  whose  demand  was  disputed. 
Whether  or  not  this  was  just  to  other  claim- 
ants was  also  for  the  determination  of  tbe 
Legislature,  concerning  whose  action  no  com- 
plaint can  be  made  for  the  reasons  before 
stated.  As  the  result  of  the  remedy  thus 
given,  the  statute  contemplates  a  judgment 
which  binds  tbe  persons  who  are  parties  and 
their  privies,  and  those  who  have  intervened 
as  In  Ludy  v.  Larsen,  79  Atl.  687,  as  to  the 
correctness  of  the  claim,  and  upon  which  the 
owner  may  safely  rely  as  establishing  the 
amount  due  from  the  contractor  to  the  ma- 
terialman or  laborer  whose  claim  is  contest- 
ed. If,  in  the  absence  of  fraud  or  collusion, 
and  without  any  notice  of  its  dispute  by  per- 
sons not  parties  to  the  judgment,  the  owner 
should  be  satisfied  with  the  correctness  of 
the  claim  so  established  and  pay  it,  the  judg'- 
ment  would  no  doubt  protect  him  against 
other  claimants  to  the  fund  of  whose  inten- 
tion to  dispute  the  payment  be  had  no  notice. 
The  primary  purpose  of  this  section  of  the 
statute  is  the  establishing  of  the  correctness 
of  a  claim  which  the  contractor  disputes,  but 
this  does  not  Justify  the  owner  In  paying  if 
he  has  notice  of  other  claimants  to  the  fund 
who  have  not  had  an  opportunity  to  be 
heard  with  respect  to  the  correctness  of  the 
disputed  claim.  Of  course  such  claimants 
cannot  stand  'by,  without  giving  notice  that 
they  intend  to  dispute  the  correctness  of  the 
cinim,  and  by  their  silence  allow  the  owner 
to  apsume  that  they  are  content  with  the 
finding,  and  to  pay  as  required  by  the  stat- 
ute, and  then  call  upon  him  to  pay  a  second 
time. 

[2]  In  the  present  case  it  is  admitted  that 
the  owner  had  notice  of  the  assignment  to 
the  bank,  and  that  the  hank  disputed  th« 
correctness  of  the  claim  of  the  Miller  Com- 
pany. By  filing  ber  bill  of  interpleader  the 
owner  said  in  effeet  that  she  was  not  "satla- 
fled  of  the  correctndss  of  such  demand"  of 
the  MlUei  Company.  In  such  situation  she 
took  what  we  deem  to  be  the  proper  course 
when  she  filed  her  bill  of  interpleader  and 
called  upon  all  claimants  to  establish  tlirir 
rights  to  the  fund.    Bence^  while  the  Jodg- 
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ment  Is  conclusive  as  to  tbe  correctness  of 
the  claim  upon  tbe  parties  to  the  action  and 
their  privies,  and  no  doubt  Is  a  protection 
to  an  owner  of  the  building  who  lias  in  good 
faith  relied  upon  it  as  establishing  the 
amount  due  and  has  paid  without  notice  of 
other  claimants  who  dlspnte  it,  It  is  clearly 
not  conclusive  as  to  the  correctness  of  the 
claim  upon  the  owner  nor  upon  other  per- 
sons  claiming  the  contractor's  moneys  by 
reason  of  assignments  thereof  made  before 
the  suit  resulting  in  such  judgment  was 
b^un,  who  had  no  notice  of  the  suit,  and 
who  have  not  by  their  actual  intervention 
brought  themselves  within  Its  binding  effect. 
That  the  judgment  cannot  be  conclusive  up- 
on strangers  to  it,  but  having  claims,  who 
hare  not  intervened,  Is  plainly  indicated  by 
section  6  of  the  act  of  1898  (P.  L.  540),  which 
gives  laborers  and  materialmen  serving  no- 
tices preference  over  persons  claiming  under 
orders  and  assignments,  and  laborers  prefer- 
ence over  materialmen  without  reference  to 
the  date  when  the  laborers  shall  have  filed 
their  lien  or  served  their  stop  notices.'  The 
controversy  over  the  claim  Is,  moreover,  a 
matter  -of  which  notice  is  required  to  be 
given  to  the  owner,  hence  the  judgment 
thereon  is  one  of  tbe  circumstances  to  be 
considered  by  bim  in  determining  whether 
be  is  satlsfled  as  to  the  correctness  of  tbe 
demand,  which  Is  and  remains  the  statutory 
test  of  the  propriety  of  its  payment  by  him. 
The  contractor,  being  a  party  to  the  Judg- 
ment Is  conclusively  bound  by  it  as  to  a 
payment  made  to  the  othw  party  thereto, 
but  as  to  the  other  claimants  tbe  force  of 
the  judgment  is  the  influence  It  rightly  ex- 
erts upon  tbe  mind  of  the  owner  and  not  a 
force  derived  from  the  Inherent  attributes 
of  a  judgment  over  those  whose  rights  have 
been  determined  by  it.  Such  judgment,  of 
course,  may  be  given  In  evidence,  either  in 
tbe  claimant's  action  at  law  against  the 
owner  upon  his  stop  notice,  or  in  an  Inter- 
pleader suit  brought  to  determine  tbe  respec- 
tive rights  of  rival  claimants,  to  show,  prima 
facte,  the  amount  due;  but  it  will  not  pre- 
vent a  i)erBon  claiming  the  contractor's  mon- 
eys by  virtue  of  an  assignment  thereof  made 
before  the  suit  resulting  in  such  judgment 
was  begun,  who  had  no  notice  of  the  suit 
and  who  has  not  intervened  therein,  from 
proving  that  tbe  claim  is,  In  fact,  unfounded. 
So  to  bold  puts  this  case  in  accord  with  tbe 
decision  of  our  Supreme  Court  in  Taylor  v. 
Wahl,  69  N.  J.  Law,  471,  65  Atl.  40.      • 

The  application  of  these  principles  to  the 
present  ease  completely  justifies  the  position 
taken  by  the  vice  chancellor. 

The  appeal  vnder  review  wUl  be  affirmed. 

PARKBR  and  IflNTURNt  J3.,  dissenting. 

OARHISON,  J.  (dissenting).  The  fund 
brought  into  court  is  the  final  payment  due 


from  the  owner  to  the  contractor  who  had 
assigned  it  to  the  bank  as  security  for  a 
note  of  his  that  It  held.  Tbe  contestants 
for  tbe  fund  are  this  assignee  of  the  con- 
tractor and  a  materialman-  (who  had  served 
a  stop  notice  on  the  owner)  each  of  whom 
claims  under  the  contractor;  the  bank  di- 
rectly, tbe  materialman  under  tbe  mechan- 
ics' Hen  act  Under  the  scheme  of  this  act 
the  unpaid  contract  price  in  the  hands  of 
tbe  owner  Is  a  fund  for  the  payment  of  cer- 
tain claims,  which,  even  before  notice  is 
served  on  the  owner,  are  inchoate  liens  on 
the  money  so  due  to  the  contractor,  to  be 
worked  out  by  the  machinery  of  the  act,  one 
feature  of  which  is  that  the  correctness  of 
such  claims  if  disputed  by  the  contractor 
shall  be  established  by  an  action  at  law. 
Tibe  sole  purpose  of  this  statutory  provision 
is  to  protect  the  fund  which,  after  such  stat- 
utory claims  upon  it  are  paid,  belongs  to 
the  contractor  or  his  assigns.  An  assignee 
of  the  contractor,  therefore,  upon  familiar 
principles,  takes  the  fund  subject  to  such  in- 
choate liens  upon  it  as  may  be  worked  out 
in  compliance  with  the  terms  of  the  statute. 
In  accordance  with  such  terms  the  correct- 
ness of  the  claim  of  tbe  materialman  in  the 
present  case  was  established  as  against  tbe 
fund  in  so  far  as  it  would  have  gone  to  the 
contractor  bad  he  not  assigned  it,  and  hence 
was  established  as  against  the  contractor's 
assign  of  the  fund,  not  upon  the  ground  of 
privity  or  under  the  doctrine  of  res  judicata, 
but  because  such  assignee  of  the  fund  took 
it  subject  to  its  being  diminished  by  claims, 
the  correctness  of  which  vras  established  in 
the  manner  prescribed  by  the  statute.  The 
bank  therefore  had  no  better  standing  to' 
question  In  the  Court  Of  Chancery  'the  cor- 
rectness of  the  claim  than  the  contractor 
had,  or  than  the  bank  would  have  had  if  the 
owner  bad  paid  to  the  materialman  the 
amount  of  his  judgment  in  the  action  at  law, 
This  in  my  opinion  is  the  proper  construc- 
tion of  the  lien  act  in  respect  to  the  estab- 
lishment of  a  claim  against  tbe  unpaid  bal- 
ance due  to  the  contractor,  hence  I  think 
that  the  decree  In  the  present  case  was  er- 
roneous, and  therefore  vote  to  reverse. 


(81  N.  J.  L.  6S4) 

KUPFERSMITH  et  al.  v.  DEJLAWARB  INS. 
CO.  OF  PHILADESLPHIA 

(Court  of  ErroiB  and  Appeals  of  New  Jersey. 
June  19,  1911.) 

I 

(Byttahus  ly  the  CourtJ 

1.   INBUBANCI!    (i   691*)— ASSIONMBNT— OpBBA- 
TION. 

Where  tbe  writing  which  assigns  a  bond  and 
mortage  does  not,  in  terms,  transfer  a  chose 
in  action,  nor  the  policy  of  insurance  on  wlilcb 
it  is  claimed  to  rest,  and  neither  party  intend- 
ing that  it  should,  a  contract  different  from 
that  made  by  the  written  agreement  cannot  be 
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read  into  it,  to  give  it  a  more  extensive  mean- 
ing than  that  expressed. 

[Ed.  Note.— For  other  cases,  s*e  Insurance, 
Cent.  Dig.  {§  1465-1458;   Dea  Dig.  $  594.*] 

2.  Insttbance  (i  5&4*)— Right  to  Pbooeeds— 

MOBTQAOEB  C^AUSB— ABBIONMENT  OF  MOBT- 

QAQEi— Effect. 

When  a  mortgagee,  holding  as  collateral  a 
policy  against  a  fire  loss  with  a  mortgagee 
clause  attached,  sells  and  disposes  of  his  bond 
and  mortgage  for  full  value,  be  cannot  recov- 
er for  a  fire  loss  which  happened  before  the 
transfer,  as  he  has  no  interest  to  be  made  good, 
and  bis  subsequent  transfer  of  his  rights  under 
his  policy  to  a  third  imrty  passes  nothing,  for 
he  has  nothing  to  transfer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1455-1458;    Dec.  Dig.  i  594.»] 

Pitney,  Ch.,  and  Treuchard,  J.,  dissenting. 

Error  to  Supreme  Court. 

Action  by  Hyman  Kupfersmlth  and  anoth- 
er against  the  Delaware  Insurance  Company 
Of  Philadelphia.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

See,  also,  76  Atl.  329. 

(ylarence  Eelsey,  for  plalutltCs  In  error. 
Coi^dlet,  Condict  &  Boardman,  for  defend- 
ant In  error. 

BERGEN,  J.  Hyman  Kupfersmith,  as  own- 
er, and  Samuel  Weinberger,  as  mortgagee, 
brought  this  action  Jointly  against  tbe  Dela- 
ware Insurance  Company  of  Philadelphia, 
to  recover  damages  resulting  from  a  fire 
which  occurred  October  15,  1908,  against 
which,  they  allege,  they  were  assured  by  the 
defendant  company. 

The  undisputed  facts  necessary  to  be  con- 
sidered in  determining  the  issues  presented 
by  this  record  are:  That  tbe  defendant 
company  issued  its  policy  under  date  of  De- 
cember 5, 1907,  to  Kupfersmith,  as  owner,  in- 
suring him  against  all  direct  loss  or  damage 
by  fire,  subject  to  certain  conditions  con- 
tained in  tbe  policy,  to  an  amount  not  ex- 
ceeding $1,000;  that  at  tbe  time  this  policy 
was  issued  one  Charles  Schlageter  was  the 
holder  of  a  mortgage  covering  tbe  Insured 
premises,  and  as  collateral  thereto  held  a 
policy  Issued  by  the  North  British  &  Mer- 
cantile Insurance  Company  for  $3,500,  in- 
suring against  loss  by  fire  tJie  same  premises 
embraced  In  the  policy  of  the  defendant ; 
that  upon  the  application  of  Kupfersmith, 
and  without  the  knowiedge  of  Schlageter,  the 
defaidant  company  Issued  and  attached  to 
its  policy  a  contract  with  Schlageter,  com- 
monly called  a  "standard  mortgagee  clause," 
bearing  date  June  9,  1908,  by  the  terms  of 
which  the  loss  or  damage  was  payable  to 
him  as  mortgagee  as  his  interest  might  ap- 
pear, subject  to  the  payment  by  the  mort- 
gagee of  any  premium  due  under  tbe  policy, 
should  the  owner  refuse  or  neglect  to  pay  it ; 
that  at  tbe  time  of  the  fire  Kupfersmith  was 
still  owner  and  Schlageter  mortgagee;  that 
on  November  30,  1908,  Schlageter,  in  con- 
sideration of  $2,000,  tbe  principal  sum  named 


in  bis  mortgage,  assigned  it,  and  tbe  txtnd 
it  was  given  to  secure,  to  the  American 
Mortgage  Company,  which  transfer  was  lim- 
ited to  the  bond  and  mortgage,  and  did  not 
in  words  transfer  any  interest  in  tbe  policy 
or  right  of  action  for  the  loss  caused  by 
the  fire,  if  any  such  right  existed;  that  on 
February  25,  1909,  the  American  Mortgage 
Company  assigned,  in  like  manner,  this  bond 
and  mortgage,  without  covenant  as  to  tbe 
amount  due,  and  subject  to  the  condition 
that  the  assignment  was  made  without  re- 
course against  tlie  party  of  the  first  part, 
to  one  Albert  K.  Condlt;  that  on  March  15, 
1909,  Condlt  assigned  the  bond  and  mort- 
gage to  Clarence  Kelsey,  together  with  any 
right  In  and  to  all  moneys  due  or  to  become 
due  on  any  policies  of  insurance  on  the  prem- 
ises; that  on  February  16,  1909,  and  before 
the  two  last  assignments  were  made,  a  sec- 
ond fire  bad  totally  destroyed  the  insured 
buildings;  that  two  days  after  tbe  assign- 
ment to  Kelsey  be  assigned  tbe  bond  and 
mortgage  to  Samuel  Weinberger,  one  of  the 
plaintiffs,  including  all  moneys  due  or  to 
become  due  on  any  policies  of  insurance,  in 
substantially  the  form  contained  in  the  Con- 
dlt assignment  to  Kelsey;  that  after  both 
fires,  and  on  Mardi  17,  1909,  Schlageter  ex- 
ecuted and  delivered  to  Weinberger  the  fol- 
lowing writing:  "In  consideration  of  one 
dollar  to  me  In  hand  paid  I  hereby  assign, 
transfer  and  set  over  to  Samuel  Weinberger 
any  and  all  right,  title  and  interest  which  I 
have  in  and  to  any  mon^s  due  or  to  grow 
due  to  me  under  policies  of  insurance  on 
premises  situate  in  Clifton,  Acquackanonk 
township,  Passaic  county,  New  Jersey,  owned 
by  Hyman  Kupfersmith,  and  any  and  all 
Interest  in  said  policies." 

At  the  conclusion  of  tbe  testimony  It  was 
admitted  by  counsel  for  both  parties  that 
there  were  no  disputed  questions  of  fact  in 
tbe  case  of  Weinberger,  and  the  trial  court 
held,  as  a  matter  of ,  law,  tjiat  the  facts  did 
not  Justify  a  recovery  by  Weinberger,  but 
submitted  to  the  Jury  the  question  whether 
Kupfersmith  had  violated  certain  conditions 
of  tbe  policy,  the  nonobservance  of  which  It 
was  contracted  should 'avoid  tbe  policy.  Tbe 
Jury  found  for  tbe  defendant,  and  judgment 
was  thereupon  entered  in  favor  of  tbe  de- 
fendant against  both  plaintiffs,  who  Jointly 
brought  this  writ  of  error  to  review  tbe  Jud{^ 
ment  and  proceedings  upon  which  it  rests. 

Tbe  plaintiffs  in  error  insist  that  the  Judg- 
ment was  improperly  entered  against  both 
plaintiffs,  claiming  there  should  have  been  a 
Judgment  of  nonsuit  as  to  Weinberger. 
Without  considering  the  propriety  of  such  an 
attack  upon  a  Judgment  record,  it  is  suffi- 
cient to  say  that.  In  our  opinion,  plaintiffs  In 
error  have  misapprehended  the  effect  of  the 
course  pursued  I9  tbe  trial  court.  There 
was  a  motion  for  nonsuit  at  the  close  of  the 
plaintiffs'  case,  but  tbe  record  clearly  sbowB 
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that  it  was  refused  as  to  both  plaintiffs.  At 
the  dose  of  the  whole  case,  it  was  admitted 
by  plaintiffs'  counsel  that  there  were  no  dis- 
puted questions  of  fact  concerning  the  claim 
of  Weinberger,  and  the  trial  court,  holding 
that,  on  the  admitted  case,  Weinberger  could 
not  recover,  submitted  the  disputed  ques- 
tions of  fact  in  the  Kupfersmith  Case  to  the 
jury,  who  found  for  the  defendant  against 
both  plaintiffs,  according  to  the  Judgment 
record.  The  exception  on  this  point  was 
taken  and  sealed  to  the  ruling  of  the  trial 
court  that  Weinberger  bad  no  enforceable 
contract  on  the  case  shown ;  no  nonsuit  was 
allowed.  We  think  that  the  action  of  the 
trial  court  amounted  to  a  directed  verdict 
in  the  Weinberger  Case,  and  that  the  record 
correctly  displays  the  result  of  the  trial. 

The  status  of  the  respective  plaintiffs  In 
this  case  are  not  alike,  for  Kupfersmith  sues 
on  a  policy  of  Insurance  Issued  to  him  as 
owner,  subject  to  certain  conditions;  whUe 
Weinberger  claims  that  he  is  entitled  to  re- 
cover the  amount  of  the  loss  caused  by  the 
fire,  not  only  by  virtue  of  the  assignment 
made  by  Schlageter  to  him,  March  17,  1909, 
above  set  out,  but  also  under  the  assignment 
of  the  bond  and  mortgage  by  Schlageter  to 
the  American  Mortgage  Company,  which  be 
claims  carried  with  it  the  contract  made  by 
the  defendant  company  with  Schlageter  as 
mortgagee,  and  also  all  rights  which  had 
accrued  to  Schlageter  thereunder. 

The  situation  presented  by  this  record  re- 
quires a  consideration  of  the  case  in  two 
asi>ects,  first,  that  of  the  owner  and  his 
rights,  and,  second,  that  of  Weinberger,  who 
claims  under  the  assignment  from  Schlage- 
ter to  the  American  Mortgage  Company  and 
Its  assigns,  and  also  under  a  subsequent  as- 
signment from  the  mortgagee  directly  to 
him. 

There  was  evidence,  not  disputed,  tending 
to  show,  and  counsel  for  plaintiffs  in  error 
so  argues,  that  the  assignees  of  the  bond 
and  mortgage,  Condit  and  Kelsey,  had  no  in- 
terest therein,  but  were  used  as  a  "conven- 
ient medium"  to  assign  the  bond  and  mort- 
gage to  Weinberger,  and  that  in  truth  and 
fact  the  assignment  was  made  by  the  Ameri- 
can Mortgage  Company  to  Weinberger.  We 
think  the  evidence  Justifies  this  claim  made 
by  counsel  for  plaintiffs  In  error.  An  assign- 
ment of  the  mortgage  would  not  carry  to 
the  assignee  the  contract  of  indemnity  made 
by  the  defendant  with  the  mortgagee,  with- 
out the  consent  of  the  defendant  company 
to  the  transfer,  so  far  at  least  as  It  related 
to  any  subsequent  loss,  and  as  it  Is  estab- 
lished by  the  verdict  of  the  jury  that  Kup- 
fersmith, -the  owner,'  had,  before  the  Are, 
violated  certain  conditions  of  the  policy 
which  invalidated  it  as  to  him,  and  it  hot 
appearing  that  the  defendant  company  con- 
i>ented  to  the  transfer  of  the  mortgagee  con- 
tract, such  transfer,  as  to  future  liability; 
would  be  without  legal  support  against  the 
insorer.    K^  r.  Hartford  Ins.  Co.,-  68  N.  J. 


Law,  34,  32  Atl.  1057.  But  plaintiffs  in  er- 
ror rest  their  argument  upon  the  fact  that 
the  assignment  of  the  mortgage  was  made 
after  the  Are,  and  claim  therefore  that  the 
transfer  carried  with  it  a  chose  in  action, 
vested  in  the  mortgagee,  to  recover  from  the 
insurance  company  the  loss  which  had  ac- 
crued while  he  was  the  owner  of  the  mort- 
gage. That  is  to  say,  that  an  assignment  of 
a  policy  after  a  loss  is  not  an  assignment  of 
the  policy,  but  of  the  claim  for  the  Insur- 
ance, which  does  not  require  the  consent  of 
the  company. 

That  an  assignment  of  a  policy  of  insur- 
ance °  after  a  fire  loss  does  not  assign  the 
policy  as  to  future  indemnity  thereunder, 
without  the  consent  of  the  insurer,  where 
such  consent  is  one  of  the  conditions  of  the 
policy,  but  Is  limited  to  the  claim  for  a  loss 
thereunder,  is  a  rule  which  has  the  support 
of  the  weight  of  authority  on  the  subject, 
and  was  adopted  In  this  state  in  Combs  t. 
Shrewsbury  Mut.  Fire  Ins.  Co.,  32  N.  J.  Eq. 
513.  So  that.  If  the  rights  of  the  mortgagor 
under  the  mortgagee  clause  passed  to  the 
mortgage  company  by  the  assignment  of  the 
mortgage,  all  that  the  assignment  carried 
was  a  chose  in  action,  if  the  assignor  had  a 
right  of  action,  as  an  incidental  security  to 
the  Ixmd  and  mortgage  assigned,  which 
might  be  enforced  in  a  proper  proceeding 
therefor.  But  this  is  an  action  at  law, 
founded  upon  a  written  contract  expressed 
in  unambiguous  language,  which  does  not 
transfer  the  chose  in  action,  nor  could  the 
parties  have  intended  it,  as  neither  was 
aware  of  its  existence. 

[1]  In  determining  the  claim  of  Weinber- 
ger, we  find  that  his  rights  must  rest,  first, 
upon  whether  this  chose  in  action  was  trans- 
ferred by  Schlageter  to  the  American  Mort- 
gage Company,  and  through  it  to  him,  and, 
second,  if  it  was  not,  did  it  pass  by  the 
transfer  of  March  17,  1900?  The  assign- 
ment of  the  bond  and  mortgage  by  Schlage- 
ter to  the  American  Mortgage  Company  does 
not  purport  to  assign  any  chose  in  action, 
or  the  policy  as  evidence  thereof,  and  that 
it  was  not  the  intention  of  either  party  to 
this  transfer  to  pass  the  chose  in  action,  or 
the  rights  of  Schlageter  under  the  mortgagee 
clause,  is  cbnclusively  established,  because 
neither  knew  of  its  existence.  Schlageter 
testified  that  he  had  no  knowledge  of  this 
insurance  for  his  benefit,  and  there  is  no 
proof  that  the  American  Mortgage  Company 
knew  of  It.  The  only  policy  which  Schlage- 
ter knew  about  was  the  one  which  he  held, 
issued  by  the  North  British  Sc  Mercantile  In- 
surance Company  for  $3,500,  and  that  he 
had  surrendered  to  Kupfersmith,  the  owner, 
in  order  that  he  might  make  proof  of  loss 
under  it,  for  which  he  held  Kupfersmith's 
receipt  The  mortgagee  clause  provided  that 
in  case  th6  mortgagor  or  owner  should  neg- 
lect to  pay  any  premium  "due  under  this 
policy,  the  mortgagee  (or  trustee)  shall,  on 
demand,  pay  the  Bame;""  so,  if  Schlageter 
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bad  accepted  this  Independent  contract  be- 
tween himself  and  the  defendant  company, 
he  would  haTe  been  required  to  pay  the 
premium  in  case  of  default  by  the  mort- 
gagor or  owner;  but,  as  in  this  case  be  did 
not  accept  the  contract  or  have  any  knowl- 
edge of  it,  he  would  not  be  bound  to  comply 
with  a  condition  to  which  he  never  consent- 
ed, and  it  is  therefore  doubtful  whether 
Schlageter  ever  had  any  contract  which  he 
could  enforce  at  the  time  it  Is  claimed  he 
assigned,  it ;  for  his  acceptance  of  that  con- 
dition was  a  part  of  the  contract,  and  he 
never  did  agree  to  it,  actually  or  construc- 
tively. 

It  also  appears  that  on  March  6,  1909,  the 
American  Mortgage  Company,  the  real  owner 
of  the  mortgage,  although  the  title  stood  in 
the  name  of  Condit,  notified  Mr.  Kelsey,  the 
attorney  of  Weinberger,  that  they  took  from 
Schlageter  no  assignment  of  his  Interest  in 
any  policies  of  Insurance  whatever,  and  that 
they  neither  procured  from  him  a  delivery 
■of  the  policies  themselves,  nor  caused  any 
■change  of  interest  in  any  policy  to  be  noted 
with  the  company,  and  this  was  a  clear  waiv- 
■erof  any  equitable  assignment  to  that  com- 
pany to  be  drawn  from  the  mere  fact  that 
the  bond  and  mortgage  had  been  assigned  to 
It.  This  letter  was  sent  at  a  time  before 
Weinberger  had  acquired  any  interest,  and 
when  his  agent,  Kelsey,  knew  that  Condit 
held  the  naked  title,  without  any  real  or 
■equitable  interest  in  the  bond  and  mortgage. 

In'  our  opinion,  where,  as  In  this  case,  the 
deed  of  assignment  of  a  bond  and  mortgage 
does  not,  in  terms,  transfer  a  policy  of  insur- 
ance held  as  collateral  to  the  mortgage,  or  a 
■chose  in  action  growing  out  of  a  fire  loss 
assured  by  the  policy,  and  where  neither 
party  Intended  that  the  policy  or  the  chose 
In  action  should  be  transferred,  a  contract 
■different  from  that  made  by  the  written 
agreement  cannot  be  read  Into  it,  to  give  It  a 
more  extensive  meaning  than  that  expressed, 
nor  can  it  be  Interpreted  to  Include  a  right 
or  security  Incidental  to  the  mortgage  as- 
filgned,  but  not  disclosed  in  the  deed  of  assign- 
ment, in  order  to  sui%K>rt  an  action  at  law. 
Martin  v.  Ins.  Company  of  North  America, 
67  N.  J.  Law,  623,  31  Atl.  213.  - 

[2]  The  next  question  to  be  considered  Is 
what.  If  anything,  passed  from  Schlageter  by 
the  transfer  of  March  17,  1909,  which  is  set 
out  at  length  in  the  earlier  part  of  this  opin- 
ion. We  think  that  at  that  time  Schlageter 
bad  nothing  to  transfer,  because  long  before 
that  he  had  assigned  his  mortgage  to  the 
American  Mortgage  Company,  and  then  had 
no  Interest  in  the  property  Insured,  or  rights 
under  his  mortgagee  clause.  What  he  was 
thea  undertaking  to  do  was  to  assign  a  chose 
In  action  wben  he  had  nothing  to  assign, 
for  manifestly  he  could  not  have  recovered 
anything  from  the  defendant  after  the  trans- 
fer of  his  mortgage,  even  if  he  had  that 
right  before,  because  he  then  had  no  debt  or 
security   therefor    which    he   could   enforce 


against  the  defendant  company.  The  holder 
of  a  mortgage  protected  by  a  mortgagee 
clause  is  not  bound  to  collect  from  an  insur- 
ance company  the  amount  of  a  loss  insured 
against,  for  the  remainder  of  the  property 
may  be  a  sufficient  security  for  his  mort- 
gage ;  he  may  call  upon  the  Insurer  to  make 
him  good,  or  he  may  rely  upon  the  diminish- 
ed value  of  the  property  as  a  security  for 
his  mortgage,  and  when  he  disposes  of  his 
mortgage  he  has  no  interest  which  he  may 
call  upon  the  insurer  to  make  good.  He  be- 
comes a  stranger  to  the  matter,  without  any 
rights  to  subsequently  assign. 

The  only  other  exception  requiring  con- 
sideration Is  that  which  relates  to  the  admis- 
sion of  the  letter  written  by  the  American 
Mortgage  Company,  before  the  transfer  of 
the  mortgage,  to  Kelsey,  as  the  counsel  of 
and  representing  Weinberger,  in  which  notice 
was  given  that  the  mortgage  company  took 
no  transfer  of  the  policy  or  any  rights  under 
it  The  exception  is  put  upon  the  ground 
that,  as  the  mortgage  company  had  parted 
with  the  mortgage,  its  disclaimer  was  not 
competent,  because  not  made  against  inter- 
est We  think  otherwise.  As  we  have  said 
in  this  opinion,  Condit,  who  held  the  title, 
was  a  mere  dummy,  holding  it  for  the  Amert 
can  Mortgage  Company,  and  both  Kelsey  and 
Weinberger  so  understood  It,  and  claim  to 
have  dealt  with  the  American  Mortgage  Com- 
pany In  acquiring  the  mortgage.  At  the  time 
this  notice  was  given,  the  American  Mort- 
gage Company  was  the  equitable  owner  of  the 
mortgage,  Kelsey  was  the  attorney  and  repre- 
sentative of  Weinberger,  and  both  he  and 
Weinberger  knew  that  Oondlt  was  holding 
the  mortgage  for  the  convenience  of  the 
mortgage  company,  the  real  owner,  and  it 
was  not  therefore  a  disclaimer  made  by  one 
without  interest,  and  the  notice  was  given 
In  order  that  Weinberger,  through  his  at- 
torney, should  know,  before  he  purchased, 
that  the  assignment  of  the  mortgage  carried 
with  it  nothing  but  the  bond  and  mortgage. 
We  think  the  trial  court  properly  disposed 
of  the  Weinberger  claim,  and  that  there  la 
no  error  apparent  in  this  record  which  re- 
quires a  reversal  of  the  judgment  so  far  as 
this  claim  is  concerned. 

As  to  the  Kupfersmlth  Case  the  court 
submitted  to  the  Jury  two  questions  of  fact, 
one  of  which,  and  the  only  one  upon  which 
error  is  assigned,  challenges  the  action  of  the 
trial  court  in  submitting  to  the  Jury  the,ques- 
tion  whether  the  building  was  vacant  or  un- 
occupied and  80  remained  for  10  days,  in  vio- 
lation of  one  of  the  conditions  of  the  policy. 
The  exception  to  the  ctiarge  on  which  this 
assignment  is  based  was  not  sealed,  and  is 
therefore  not  properly  the  subject  of  arga- 
ment;  but  an  examination  of  the  testimony 
clearly  shows  a  disputed  question  of  fact, 
a^d  it  is  therefore  a  matter  which  the  court 
was  bound  to  submit  to  the  Jury.  We  Iiave 
examined  all  of  the  numerous  assignments  of 
error  on  this  branch  of  the  case;  some  of 
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them  are  Immaterial;    others  are  not  sap- 
ported  by  any  exceptions  sealed  by  the  court ; 
and  aa  to  those  which  are  sealed  we  find  no 
error  sufficient  to  justify  a  reversal. 
The  ludgment  under  review  is  afiirmed. 

PITNEY,  Cbn  and  TBENCHABD,  J^  dis- 
sent 

(W  Pa.  tsn 

HAYNES  et  al.  v.  PENFIEM>. 

(Supreme  Court  of  Penp(>Tlvania.     April  10, 
1911.) 

1.  MASirat   AND    SBBVANT   ({    247*)— Il^JtJRIES 
TO   SKBTANT— CONTBIBUTOBT    NSOUOENOE. 

Where  a  servant  recklessly  encounters  a 
known  danger  contributing  to  his  injury,  be 
cannot  recover  berause  the  unknown  negligence 
of  the  master,  which  concurred  to  cause  the  in- 
jury, made  the  danger  gieater  than  he  supposed 
It  would  be. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  79&-800;  Dec.  Dig.  I 
247.*] 

2.  Mastkk  awd  Sbbvaht  (i  244*)— Ihjubies 

K)  SeBVANT— CONTBlBtJTORY  NEGLIGENCE. 

A  servant  held  not  entitled  to  recover  for 
personal  injuries,  where  she  had  l)een  warned  of 
the  danger  of  doing  work  in  a  certain  manner, 
and  was  injured  in  so  doing. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  776,  7T7;  Dec.  Dig.  | 
244.*] 

3.  Mastkb  aho  Sxbvaht  ({  289*)— Injuries 
TO  Sebtant— Imjpbofkx  Use  of  Machine. 

An  employer  is  not  required  to  guard 
against  the  improper  use  of  a  machine. 

[BU.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  II  740,  7S0:  Dec.  Dig.  f 
239.*] 

Appeai  from  Court  of  Common  Pleas, 
Lycoming  County. 

Action  by  W.  E.  Haynea  and  Mary  Ellen 
Baynes  against  Annie  M.  Weightman  Walker 
Poifleld.  From  an  order  refusing  to  take 
off  nonsuit,  plaintiffs  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  ELKIN,  and  MOSCHZiS- 
KEB,  JJ. 

Max  L.  Mitchell,  for  appellants.  Edgar 
Monson,  for  appellee. 

FELL,  C.  J.  (2)  This  appeal  is  from  a  i»- 
fnsal  to  take  off  a  compulsory  nonsuit  A 
woman  64  years  of  age  was  engaged  In  iron- 
ing towela  In  the  laui^dry  of  a  liotel.  Her 
doty  was  to  stand  at  the  back  of  a  mangle 
and  to  remove  towals  that  had  passed  be- 
tween the  rolls.  She  had  been  instructed  re- 
peatedly that  if  a  towel  was  imperfectly 
Ironed,  and  It  was  necessary  to  pass  it  be- 
tween the  rolls  a  second  time,  to  band  it  to 
the  woman  at  tbe  front  of  the  mangle,  and 
not  to  place  It  between  the  rolls  from  the 
back,  where  she  stood,  and  she  had  been 
warned  and  had  heard  others  warned  of  tbe 
danger  In  so  doing.  She  disobeyed  the  iur 
stmctlon  and  placed,  a  towel  between  tbe 
rolls  by  reaching  over  the  top  of  the  mangle. 


Her  fli>gers  were  caught  and  Injured  as  far 
the  first  Joints,  before  the  mangle  was  stop- 
ped. A  few  seconds  after  It  bad  been  stop- 
ped, and  while  her  fingers  were  between 
the  rolls,  tbe  mangle  again  started,  and  her 
hand  was  drawn  further  in  and  more  severe- 
ly injured.  The  mangle  was  stopped  by 
shifting  tbe  belt  from  a  fixed  to  a  loose  pul- 
ley by  means  of  a  treadle.  There  was  testi- 
mony tending  to  show  that  because  the  line . 
and  countershafts  were  not  in  exact  align- 
ment the  belt  would  slip  back  on  the  fixed 
pulley  and  start  the  mangle,  unless  pressure 
on  the  treadle  was  continued  for  a  short 
time  after  tbe  belt  had  been  shifted,  and 
that  of  this  defect  in  the  appliance  the  de- 
fendant had  notice. 

It  Is  conceded  that  the  plaintiff  was  negli- 
gent in  putting  her  hand  in  a  place  of  dan- 
ger of  which  she  knew,  and  that  there  could 
be  no  recovery  for  the  injury  to  the  ends  of 
her  fingers,  but  it  is  argued  that  for  the  ad- 
ditional injury,  caused  by  the  starting  of 
tbe  mangle,  she  was  entitled  to  recover. 
This  contention  cannot  be  sustained.  The 
proximate  cause  of  the  accident  was  the 
plaintiff's  negligence  in  putting  her  hand 
near  tbe  rolls  at  the  back  of  tbe  machine. 
If  the  whole  of  the  injury  to  her  hand  had 
been  done  before  tbe  mangle  was  stopped,  or 
if  there  had  been  a  delay  In  stopping  it  be- 
cause of  a  defective  appliance,  her  contribu- 
tory negligence  would  have  prevented  a  re- 
covery. 

[1,  1]  "One  who  recklessly  encoimters  a 
known  danger,  and  thereby  directly  contrib- 
utes to  his  injury,  cannot  escape  the  effect 
of  this  negligence  because  tbe  unknown  neg- 
ligence of  the  defendant,  which  concurred  to 
produce  the  Injury,  made  tbe  danger  greater 
than  be  supposed  it  to  be."  Thompson  on 
Neg.  (White's  Supp.)  I  186.  The  relation  of 
the  plaintiff's  negligence  to  her  injury,  as 
tbe  proximate  cause  thereof,  was  not  chang- 
ed by  any  intervening  act  of  the  defendant 
The  antecedent  negligence  of  the  defendant 
was  at  most  but  a  remote  cause  which  In- 
creased the  severity  of  the  injury.  The  case, 
therefore,  does  not  come  within  tbe  excep- 
tion to  the  general  rule  that  any  negligence 
of  a  plaintiff  that  contributes  directly  and 
proximately  to  bringing  about  the  Injury 
bars  a  recovery;  that  is  recognized  when, 
notwithstanding  the  plaintiff's  negligence  In 
getting  into  dangw,  he  is  injured  by  the 
subsequent  negligence  of  the  defendant  who, 
after  discovering  the  danger,  could  have 
avoided  the  injury  by  tbe  exercise  of  ordi- 
nary care.  Nor  Is  it  tbe  case  of  an  employ^ 
who,  having  assumed  the  risk  of  a  business, 
is  exposed  by  the  negligence  of  tbe  employer 
to  dangers  of  which  he  had  no  knowledge. 
The  plaintiff  ddlberately  violated  her  In- 
structions and  exposed  herself  to  a  danger 
against  which  she  had  been  warned. 

[3]  Tbe  defect  in  the  appliance  for  stop- 
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ping  the  machine  exposed  no  one  to  danger 
In  the  proper  use  of  the  mangle,  and  against 
Its  Improper  use  tite  defendant  was  under 
no  duty  to  guard.  The  cases  of  Thirteenth 
&  nf teenth  St  Railway  Co.'  v.  Boudrou,  92 
Pa.  475,  87  Am.  Rep.  707,  Sharrer  v.  Pax- 
son,  171  Pa.  26,  33  Atl.  120,  Berry  v.  Bor- 
ough of  Sugar  Notch,  191  Pa.  345,  43  Atl. 
240,  and  Northern  Cent  Railway  Co.  v. 
State,  29  Md.  420,  96  Am.  Dec.  646,  relied  on 
by  the  appellant,  are  without  application. 
The  Judgment  to  affirmed. 


(2n  Pa.  2M) 

CLEIAR  SPRINGS   WATER  CO.  T.  OATA- 

SAUQUA  BOROUGH. 

(Soprei-^e   Court   of   Pennsylvania.     April   10, 

1011.) 

1.  Constitutional    Law    ({   43*)— Bbtopp«i, 
TO  Dent  Vaudity  or  Statute. 

Where  a  borough  brings  proceedings  under 
Act  May  81,  1907  (P.  L.  3S5),  to  acauire  the 
plant  of  a  water  company,  and  defendant  files 
a  disclaimer  consenting  that  the  borough  may 
install  a  plant,  as  if  the  proceeding  bad  been 
prosecuted  to  completion,  and  the  proceedings 
are  dismissed,  the  water  company  cannot,  after 
the  borough  has  expended  large  sums  towards 
the  construction  of  its  own  plant,  maintain  a 
WU  to  prevent  the  completion  of  the  plant, 
whether  the  act  of  May  31,  1907,  b  constitu- 
tional or  not 

[Ed.  Note.— For  other  caaea,  see  ConstltntiOD- 
al  Law,  Cent  Dig.  |  41 ;   Dec  Dig.  i  43.*] 

2.  Estoppel  ({  68*)— Ebtoppkl  in  Pais. 

Where  a  party  assumed  a  position  in  a  le- 
gal proceeding  and  maintains  it,  be  may  not 
thereafter,  because  his  interests  have  changed, 
assume  a  contrary  position  to  the  prejudice  of 
the  party  who  has  acquiesced  in  the  position 
formerly  taken  by  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  165-160;   Dec.  Dig.  {  68.*] 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Bin  by  the  Clear  Springs  Water  Company 
against  Catasauqua  Borough.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZIS- 
KER,   JJ. 

W.  W.  Watson,  John  G.  Johnson,  Frank 
Jacobs,  Alex.  N.  Ulricb,  and  Dickson,  Beltler 
&  McCoucb,  for  appellant  Preston  K.  Erd- 
man,  Francto  G.  Lewis,  and  Thos.  F.  Dlefen- 
derfer,  for  appellee. 

MESTREZAT,  J.  We  have  carefully  ex- 
amined this  voluminous  record  and  the  ex- 
haustive brief  of  appellant's  counsel,  but 
have  failed  to  discover  any  reversible  error 
In  the  trial  court's  findings  of  fact  or  law. 
We  think  the  opinion  of  the  learned  court 
clearly  vindicates  his  conclusions  and  the 
correctness  of  the  decree  which  he  entered. 

The  right  of  the  borough.  Independently 
of  the  disclaimer,  to  erect  its  own  water- 
works,  may   be  eliminated  from   the  case. 


The  court  based  its  conclusion  entirely  upon 
the  effect  of  the  waiver  filed  by  the  plaintiff 
company  In  the  proceeding  instituted  by  the 
borough  under  the  act  of  May  81,  1907  (P. 
L.  355 ;  6  Purd.  p.  6703).  In  fa<it  the  court 
agreed  with  the  plaintiff's  contention  that 
the  borough  had  no  right  to  erect  water- 
works under  the  facts  disclosed  by  the  evi- 
dence, but  held  that  the  plalntilTs  disclaimer 
or  waiver  in  the  former  suit  estopped  it 
from  now  alleging  that  the  borough  could 
not  construct  a  water  plant 

The  act  of  1907  authorizes  cities  and  bor- 
oughs to  acquire  waterworks  owned  by  pri- 
vate persons  and  provides  the  mode  of  pro- 
cedure for  accomplishing  the  purpose.  It 
provides  that  appraisers  shall  be  appointed 
to  value  and  appraise  the  property,  and  that 
they  shall  file  their  report  in  the  prothono- 
tary's  office.  The  report  becomes  final  if  not 
appealed  from  In  10  days  after  notice  that  it 
has  been  filed.  An  appeal  is  allowed  which 
shall  be  heard  and  determined  by  the  court 
which  has  the  power  to  increase,  lower,  or 
modify  the  appraisement  The  municipality 
is  authorized  to  buy. the  plant  at  the  valua- 
tion thus  determined,  and  the  corporation, 
owning  the  plant,  is  required  within  10  days 
after  the  determination  of  the  value  of  the 
plant  to  file  a  paper  indicating  its  consent 
and  election  to  sell  and  convey  the  plant  to 
the  municipality  at  the  valuation  fixed  as 
required  by  the  act  The  fourth  section  then 
provides  that  in  default  of  its  consent  to 
sell  at  the  appraised  value,  the  company 
shall  cease  to  have  any  exclusive  privilege  of 
supplying  the  municipality  or  the  citizens 
thereof  with  water,  and  the  municipality 
may  install  or  cause  to  be  Installed  such 
plant  or  system  as  the  authorities  may  deem 
necessary  and  expedient  for  the  accommoda- 
tion of  the  public. 

Catasauqua  borough  presented  its  petition 
to  the  common  pleas  of  Lehigh  county  on 
December  19,  1907,  setting  forth  its  desire 
of  owning  the  waterworks  of  the '  Clear 
Springs  Water  Company,  the  plaintiff  in  this 
case,  and  asked  for  the  appointment  of  ap- 
praisers under  the  provisions  of  the  act  of 
1907.  The  matter  was  proceeded  with  to  a 
hearing,  when  the  Clear  Springs  Water  Com- 
pany alleged  that  the  act  was  unconstitution- 
al and  bad  no  application  to  it  which  was 
denied  by  the  borough.  Subsequently  the 
water  company  filed  a  paper  in  the  proceed- 
ing declining  to  sell  its  works  to  the  borougb 
at  any  valuation  whidi  might  be  placed  on 
the  plant  by  the  appraisers  or  the  court,  ad- 
mitting its  default  under  the  act  of  1907  by 
reason  of  Its  declination  to  sell  its  waters 
works,  and  acknowledging  the  right  of  the 
borough  to  install  such  water  plant  or  sys- 
tem as  It  might  deem  expedient  with  the 
same  force  and  effect  as  if  the  borough  were 
to  prosecute  the  proceeding  to  a  final  valua- 
tion of  the  water  company's  works  or  plant 
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and  then  determine  to  pnrcbase  the  plant  at 
the  appraised  valuation  and  the  compauy 
should  decline  to  Bell  it.  The  court  directed 
the  disclaimer  to  be  filed  of  record  In  the 
case.  In  disposing  of  the  application,  after 
the  water  company's  disclaimer  had  been 
filed,  the  court  said:  "I  see  no  reason  why 
the  remedy  provided  by  the  act  of  1907 
shonid  be  further  pursued,  as  evidently  by 
an  appraisement  of  the  property  of  the  com- 
pany we  would  arrive  at  the  same  conclusion 
that  Is  now  before  us."  The  petition  of  the 
borough  was  therefore  declined,  "for  the  rea- 
son set  forth  in  the  opinion  this  day  filed." 

The  present  proceeding  is  a  blU  filed  by 
the  water  company  to  enjoin  th6  borough 
from  erecting  and  constructing  a  water  plant. 
The  borough  contends,  and  the  learned  court 
below  held,  that  the  water  company  was  es- 
topped from  maintaining  the  bill  by  reason 
of  its  disclaimer  filed  In  the  former  case  and 
the  subsequent  action  of  the  borough  in  pro- 
ceeding with  the  erection  of  the  plant  by 
virtue  of  the  disclaimer.  In  his  opinion  the 
learned  judge  says:  "The  borough  after- 
wards spent  nearly  $4,000  in  digging  wells 
and  other  preliminaries  to  erecting  its  own 
plant,  and  increased  its  Indebtedness  to  that 
end.  The  plaintiff  in  this  case  (the  water 
company)  contends  that  the  waiver  amounted 
to  nothing,  that  the  act  of  1907  is  uncon- 
stitntlonal,  and  of  no  effect.  I  do  not  take 
that  view  of  the  matter.  Granted  that  the 
act  of  1907  may  be  unconstitutional,  it  is 
nevertheless  true  that  the  company,  in  order 
'to  get  rid  of  the  suit,  agreed  upon  a  basis  of 
settlement.  They  admit  certain  rights  as 
residing  in  the  borough.  Why  should  it  not 
be  bound  by  its  admission?  The  borough, 
relying  upon  It,  spent  money.  Why  should 
not  the  same  rule  which  would  estop  the 
borough  from  erecting  its  waterworks  estop 
the  plaintiff  from  interfering  when  the  bor- 
ough proceeds  to  exercise  the  conceded  right? 
'He  who  seeks  equity  must  do  equity.'  The 
plaintiff  cannot  blow  hot  and  cold.  It  can- 
not prevail  upon  the  court  to  dismiss  the 
case  in  one  case  upon  the  strength  of  its 
disclaimer,  and  in  the  present  case  deny  the 
validity  of  such  disclaimer.  To  my  mind, 
the  paper  filed  by  the  company  controls  this 
case,  and  prevents  the  plaintiff  from  main- 
taining this  bill.  The  result  may  be  disas- 
trous to  the  plaintiff,  but  the  situation  is  one 
of  its  own  making."  It  will  be  observed  that 
if  the  application  made  by  the  borough  un- 
der the  act  of  1907  had  been  proceeded  with 
to  Its  condnsion,  and  the  water  company  had 
agreed  or  the  court  had  found  the  facts  as 
set  forth  tn  the  disclaimer,  the  decree  would 
have  declared  that  the  water  company  had 
ceased  to  have  an  exclusive  privilege  of  sup- 
plying water  to  the  municipality  or  its  citi- 
zens and  that  the  municipality  could  install 
Its  own  water  plant.  The  disclaimer  or 
waiver  filed  by  the  water  company  is  In  the 
identical  language  of  the  act,  and  consents 
that  the  municipality  may  install  a  plant 


with  like  force  and  effect  as  if  the  proceed- 
ing Instituted  by  the  borough  had  been  pros- 
ecuted to  completion.  The  water  company  Is 
therefore  estopped  from  asserting  any  claim 
or  right  which  it  waived  by  the  disclaimer 
filed  in  the  former  proceeding. 

[1]  It  cannot  be  permitted  to  defeat  the 
borough's  application  under  the  act  of  1907 
by  filing  a  disclaimer  and  thereby  Induce  the 
court  to  dismiss  the  application  and  the  bor- 
ough to  expend  large  sums  of  money  In  erect- 
ing Its  plant,  and  then  withdraw  the  dis- 
claimer and  enjoin  the  borough  from  com- 
pleting the  water  plant. 

[2]  In  11  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  446,  it  is  said:  "It  has  been  laid  down 
as  a  general  proposition  that  where  a  party 
assumes  a  position  In  a  legal  proceeding,  and 
succeeds  in  maintaining  that  position,  he 
may  not  thereafter,  simply  because  bis  in- 
terests have  changed,  assume  a  contrary  po- 
sition, especially  If  it  be  to  the  prejudice  of 
the  party  who  has  acquiesced  in  the  position 
formerly  taken  by  him."  In  Bidwell  v. 
Pittsburg,  85  Pa.  412,  417  (27  Am.  Rep.  662), 
Mercur,  J.,  delivering  the  opinion,  says:  "It 
may  now  be  declared  as  a  general  rule  that 
where  an  act  is  done,  or  a  statement  made 
by  a  party,  the  truth  or  efficacy  of  which 
it  would  be  a  fraud  on  his  part  to  controvert 
or  impair,  the  character  of  an  estoppel  shall 
be  given  to  what  otherwise  would  be  mere 
matter  of  evidence.  It  Is  not  necessary  that 
the  party  against  whom  an  estoppel  is  al- 
leged should  have  Intended  to  deceive;  It  is 
sufficient  if  he  Intended  that  his  conduct 
should  induce  another  to  act  upon  it,  and 
the  other,  relying  on  it,  did  so  act"  And 
In  Maust  V.  Pennsylvania  &  Maryland  Street 
Railway,  219  Pa.  568,  69  AtL  80,  we  said 
that  relief  will  not  be  granted  "where  the 
party  seeking  redress  has  placed  himself  in 
such  a  position  that  to  grant  his  request 
would  work  an  injustice  to  the  other  party 
whom  he  has  led  to  believe  could  do  the 
particular  thing  which  he  now  undertakes  to 
restrain." 

The  decree  dismissing  the  borough's  appli- 
cation under  the  act  of  1907  was  entered 
AprU  27,  1908.  The  bUl  in  this  case  was 
filed  In  June,  1909.  Immediately  after  the 
borough's  application  had  been  dismissed,  it 
proceeded  to  erect  a  water  plant,  expended 
about  $4>000  in  boring  wells,  securing  a  sup- 
ply of  water,  and  In  the  purchase  of  lands, 
held  an  election  to  Increase  the  borough's  in- 
debtedness, prepared  bonds,  and  laid  out  the 
plant  and  system.  The  water  company  had 
full  knowledge  of  all  these  proceedings  and 
made  no  objection.  It  certainly  would  be 
most  inequitable  and  unjust  to  permit  the 
company  to  withdraw  its  disclaimer  at  this 
time  and  under  these  circumstances,  and  re- 
strain the  borough  from  erecting  a  water 
plant.  As  pointed  out  above,  had  the  pro- 
ceedings instituted  under  the  act  of  1907 
been  proceeded  with  to  completion,  the  court 
would  have  been  compelled,  after  the  compa- 
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ny  had  filed  the  disclaimer,  to  enter  a  decree 
authorizing  the  borough  to  erect  the  plant- 
The  decree  dismissing  the  application  as 
well  as  the  action  of  the  borough  in  proceed- 
ing to  erect  the  plant  were  based  upon  the 
disclaimer  or  waiver  filed  by  the  water  com- 
pany. It  was  filed  of  record,  and  prevented 
any  further  prosecution  of  the  borough's  ap- 
plication under  the  act  of  1907,  and  defeated 
the  borough  In  having  its  right  to  erect  a 
water  plant  adjudicated  by  the  court.  Un- 
der well-settled  principles,  recognized  alike 
In  text-books  and  decisions,  the  conduct  of 
the  water  company  estops  It  now  from  as- 
serting any  dalm  or  right  contrary  to  its 
disclaimer. 

There  is  no  merit  in  the  contention  that 
the  water  company  is  relieved  from  the  ef- 
fect of  its  disclaimer  because  the  act  of 
1907  may  be  unconstitutional.  If  it  be  con- 
ceded that  the  act  does  offend  the  Constitu- 
tion, the  proceedings  and  decree  In  the  case 
remain  unlmpeached  and  cannot  be  attacked 
collaterally.  Ferson's  Appeal,  96  Pa.  140; 
BldweU  V.  Pittsburg,  85  Pa.  412,  27  Am.  Rep. 
662;  Northampton  County  v.  Herman,  119 
Pa.  373.  13  Atl.  277.  The  validity  of  the  es- 
toppel does  not  depend  upon  the  constitution- 
ality of  the  statute. 

The  decree  is  affirmed. 


(231  Pa.  129) 

BUIiLOCK    BLECTBIC   MFG.    CO.   t.   LB- 
HIGH   VALLEY  TRACTION   CO. 
(WRIGHT  et  al.,  Interveners). 

(Supreme  Court  of  Pennsylvania.     March  20, 
1911.) 

1.  PixTUKM    (f   20*)— Between    Venoob   of 
'  Chattel  and  Mobtoaoee  of  Land. 

Where  a  conditional  sale  of  generators 
was  made  to  a  traction  company,  in  whose  pow- 
er plant  they  were  installed,  being  built  into  the 
building  as  an  essential  part  of  the  construc- 
tion for  which  the  plant  was  erected  and  in- 
stalled permanently  as  a  necessary  part  of  the 
plant,  they  became  a  part  of  the  realty  as  be- 
tween the  vendor  and  the  bondholders  insured 
by  a  prior  mortgage  made  by  the  traction  com- 
pany covering  the  power  plant,  equipment,  and 
other  property,  real,  personal,  and  mixed,  then 
owned  or  wbic^  might  be  acquired  and  all  elec- 
tric machines,  generators,  and  other  apparatus, 
and  the  generators  were  bound  by  the  lien  on 
the  mortgage. 

[E)d.    Note.— For   other   cases,    see    Fixtures, 
Cent.  Dig.  §§  44-46;   Dec.  Dig.  i  20.»] 

2.  Pasties    (|   40*)- Rioht    to    Ihtkbvenb— 
Conditional    Sales— Recovery   of   Prop- 

EBTT. 

In  an  action  for  replevin  by  a  manufac- 
tnring  company  against  a  traction  company  to 
which  generators  bad  been  sold  conditionally, 
which  the  traction  company  installed  in  its 
power  plant  permanently  as  a  necessary  part 
of  the  plant,  a  receiver  of  the  traction  com- 
pany appointed  in  proceedings  conunenced  be- 
fore the  action  of  replevin,  and  a  bondholder 
secured  by  a  mortgage  on  the  traction  com- 
pany's power  plant  and  other  property  then 
owned  or  thereafter  to  be  acquireo,  and  also  all 
electric    machines,    generators,   and    other   ap- 


paratus  then   owned   or  thereafter   to   be    ac- 
quired, bad  a  right  to  intervene. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  If  61-^;    Dec.  Dig.  |  40.*] 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  the  Bullock  Electric  Manufactur- 
ing Company  against  the  Lehigh  Valley  Trac- 
tion Company.  R.  B.  Wright  and  others,  re- 
ceivers, and  another.  Intervene.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

The  portion  of  the  opinion  of  Heydt,  P.  J., 
relating  to  the  intervention  of  the  receivers 
was  as  follows: 

"The  next  contention  is  that  the  receivers 
have  no  standing  to  defend  In  this  suit ;  that 
they  have  no  title  in  these  generators;  that 
they  were  appointed  receivers  after  the  bring- 
ing of  the  replevin  suit;  and  that  therefore 
the  verdict  must  be  for  the  plaintiff.  Is  this 
sound?  It  is  no  doubt  law  that  a  receiver 
has  no  legal  title  in  the  assets  which  he  is 
appointed  to  collect  Singerly  v.  Fox,  75  Pa. 
112.  The  purpose  of  a  receivership  being  to 
preserve  the  property  contested  for  pendente 
lite,  it  has  no  effect  of  Itself  upon  the  title 
to  such  property,  either  to  change  it  or  to 
create  a  lien  upon  it  Beach  on  Receivers,  2. 
A  receiver  of  partnership  effects  cannot 
maintain  an  action  of  trover  in  his  own 
name  against  a  person  who  had  converted  as- 
sets of  the  firm  before  his  appoUitmeut.  He 
must  sue  In  the  name  of  the  firm  in  whom 
was  the  legal  right  of  action.  Yeager  v.  Wal- 
lace, 44  Pa.  294.  The  qualified  title  of  a  re- 
ceiver to  the  property  he  Is  directed  to  take 
and  hold  relates  back  to  the  time  of  bis  ap- 
pointment Lurton,  Circuit  Judge,  in  Horn 
V.  Railroad  Co.  (C.  C.)  151  Fed.  626,  633. 

"The  receiver  acquired  no  title,  but  only  the 
right  of  possession  as  the  officer  of  the  court. 
The  title  remained  tn  the  corporation  in 
which  It  was  vested  when  the  appointment 
was  made.  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  N.  E.  194;  Decker  v.  Gardner. 
124  N.  Y.  334,  26  N.  B.  814,  11  L.  R.  A.  480 ; 
United  Glass  Co.  v.  Vary,  152  N.  Y.  121,  46 
N.  E.  312;  Stokes  v.  Hoffman  House,  167 
N.  Y.  554,  60  N.  E.  667,  53  L.  R.  A.  870. 

"Conceding  the  principles  stated  in  the  fore- 
going authorities,  does  It  follow  that  the  ver- 
dict must  be  for  the  plaintiff  in  this  suit? 
The  receivers  were  appointed  May  4,  1903. 
by  the  United  States  Circuit  Court  for  tlie 
Eastern  District  of  Pennsylvania,  upon  pro- 
ceedings by  bill  in  equity  filed  by  Tom.  Lu 
Johnson,  executor,  and  others,  against  tbe 
Lehigh  Valley  Traction  Company,  on  their 
own  behalf  as  creditors,  and  on  behalf  of  all 
other  'creditors  secured  or  unsecured,  of 
name  and  nature  whatsoever'  alleging  the  In- 
solvency of  the  Lehigh  Valley  Traction  Com- 
pany, and  Its  inability  to  pay  its  floating  tn- 
debteduess  (enumerating  that  such  'floating 
indebtedness  consists  mainly  of  loans  from 
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banks,  trust  companies  and  Individuals,  tbe 
proceeds  of  which  have  been  used  in.  the  im- 
provement of  the  railway  lines  of  said  de- 
fendant company,  the  purchase  of  equipment 
and  In  the  extension  of  the  incompleted  por- 
tions thereof,  and  many  of  said  loans  are 
secured  by  pledge  of  stocks  and  bonds  belong- 
ing to  said  defendant')  and  stating  specifical- 
ly in  paragraph  6  that  'the  Lehigh  Valley 
Traction  Company  has  created  and  issued  its 
first  mortgage  4  per  cent  80-year  gold  bonds 
to  the  amount  of  $3,000,000,'  etc.  All  of 
whi<^  allegations  were  admitted  by  the  de- 
fendant corporation  la  its  answer. 

"When  the  receivers  were  appointed,  it  be- 
came thrir  duty  to  protect  and  preserve  for 
the  persons  ultimately  entitled  to  It  the  es- 
tate which  came  into  their  hands  as  the  ex- 
ecQtive  officers  of  the  court  They  represent- 
ed not  only  the  corporatiou,  but  all  Its  cred- 
itors as  well,  and,  as  to  the  creditors,  it  was 
their  duty  to  secure  all  the  assets  available 
for  their  payment.  They  succeeded  to  all 
the  rights,  and  the  powers  to  enforce  such 
rights,  that  the  creditors  had  before  their  ap- 
pointment. The  appointment  of  the  receiv- 
ers, under  the  facts  hereinbefore  stated,  was 
made  professedly  for  the  protection  of  the 
creditors  of  the  insolvent  corporation,  and 
the  order  for  the  intervention  of  the  receiv- 
ers in  the  present  suit  was  made  to  subserve 
the  rights  of  such  creditors.  They  then  rep- 
resented the  creditors  In  whose  interest  they 
were  appointed,  and  they  were  clothed  with 
all  the  powers  the  creditors  would  have  had 
in  acting  for  themselves.  The  receivers,  be- 
ing appointed  for  the  insolvent  corporation, 
on  a  creditor's  biU,  are  not  limited  like  an 
assignee  for  the  benefit  of  creditors,  by  the 
rights  of  the  debtor  corporation  as  to  proi>er- 
ty  held  by  it  under  a  conditional  sale,  but 
have  the  rights  of  a  levying  creditor.  And 
80  are  the  Pennsylvania  authorities. 

"In  Gushing  v.  Perot,  175  Pa.  66,  76,  34 
AU.  447.  449  (34  L.  R.  A.  737,  52  Am.  St  Rep. 
835),  Chief  Justice  MitcbeU  thus  states  the 
general  rule  as  to  the  powers  of  receivers: 
*A  receiver  represents,  not  only  the  corpora- 
tion, but  all  its  creditors,; and,  as  to  the  lat- 
ter, it  is  his  duty  to  secure  all  the  assets 
available  for  their  payment.  For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all 
the  powers  to  enforce  such  rights  that  the 
creditors  before  his  appointment  had  in  their 
own  behalf,  even  though  such  powers  be  be- 
yond those  which  he  has  as  the  representa- 
tive of  the  corporation  alone.  As  each  cred- 
itor may  sue,  the  right  is  .equal  in  all,  and 
common  to  all,  and  hence  the  receiver  who 
represents  all  alike  is  the  proper  party  to 
assert  the  common  right  and  pursue  the  com- 
mon remedy  for  the  common  benefit'  In 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa.  283,  25 
Atl.  1018,  Mr.  Justice  Williams  In  restating 
some  'venerable  elementary  principles  appli- 
cable' to  receivers,  says:  'A  receiver  is  the 
officer,  the  executive  hand,  of  a  court  of  eq- 
uity.    Hla  duty  la  to  protect  and  preserve. 


for  the  benefit  of  the  persons  ultimately  en- 
titled to  it,  an  estate  over  which  the  court 
has  found  it  necessary  to  extend  its  care.' 
In  Duplex  Printing  Press  Co.  v.  Pub.  Co.,  213 
Pa.  207,  62  AtL  841.  it  was  held  after  reciting 
the  facts  found  by  the  court  below  (which 
facts  were  almost  Identical  with  the  facts  in 
the  case  at  bar):  'From  this  It  must  be  as- 
sumed that  the  receiver  In  this  case  repre- 
sented the  creditors  in  whose  Interest  he  was 
appointed,  and  was  clothed  with  all  the  pow- 
ers the  creditors  would  have  had  in.  acting 
for  themselves.  •  •  •  When,  therefore^ 
on  a  creditor's  bill,  a  receiver  Is  appointed 
for  an  insolvent  corporation,  he  is  not  limited 
like  an  assignee  for  the  benefit  of  creditors 
by  the  rights  of  the  debtor  corporation  as  to 
property  held  by  it  under  a  conditional  sale, 
but  has  the  rights  of  a  levying  creditor.' 

"From  all  of  whjch  we  conclude  that  the  in- 
tervening bondholders  or  the  receivers  or 
both  are  legally  entitled  and  empowered  to 
defend  in  the  present  salt." 

Argued  before  BROWN,  MBSTREZAT, 
ELKIN,  STEWART,  and  MOSOHZISKEU, 
JJ. 

Edward  Harvey,  W.  La  Monte  Gillette,  and 
Walte  ft  Schlndel,  for  appellant  Arthur  O. 
Dewalt  for  appellee. 

ELKIN,  J.  [1]  For  the  purpose  of  deter* 
mining  the  principal  and  underlying  question 
raised  by  this  appeal,  the  case  at  bar  may 
be  OHisidered  a  controversy  between  the  hold- 
ers of  bonds  secured  by  a  first  mortgage  on 
the  lines,  property,  and  franchises  of  the 
traction  company,  and  a  manufacturing  cor- 
poration that  sold  four  generators  to  the 
traction  company  to  be  Installed  in  its  power 
plant  and  used  to  generate  electric  current 
The  sale  was  made  under  the  terms  of  a  con- 
tract in  writing  which  the  court  below  held, 
and  the  parties  concede,  constitutes  a  condi- 
tional sale.  This  view  of  the  transaction  is 
concurred  in  here.  We  therefore  start  with 
the  proposition  that  as  between  the  vendor 
and  vendee,  the  agreement  entered  into  con- 
stituted a  conditional  sale  of  the  property  In 
dispute.  If  the  rights  of  creditors  had  not 
Intervened,  appellant  clearly  acted  within  its 
legal  rights  In  proceeding  to  reclaim  the  four 
generators  under  the  terms  6t  the  contract 
It  is  asserted  on  one  side,  and  denied  on  the 
other,  that  the  rights  of  creditors  had  attach- 
ed in  such  manner  as  to  subject  the  four 
generators  to  sale  by  proper  legal  process  as 
part  of  the  realty.  A  brief  recital  of  the 
facts  is  necessary  to  a  proper  understanding 
of  the  legal  principles  involved.  In  1899  the 
traction  company  duly  executed,  delivered, 
and  caused  to  be  recorded  a  first  mortgage 
upon  Its  lines,  property,  and  franchises.  Aft- 
er the  mortgage  was  recorded,  all  parties 
dealing  with  the  traction  company  had  con- 
structive notice  of  the  terms  and  conditions 
of  the  lien  thus  created  as  a  security  to  the 
holders  of  the  bonds.  The  mortgage  had  been 
of  record  for  more  than  two  years  at  the  time 
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appellant  agreed  to  eell  and  appellee  company 
agreed  to  purchase  the  four  generators  In  dis- 
pute. The  mortgaged  property  was  generally 
described  as  follows:  "All  and  singular  its 
lines  of  railway  now  constructed,  or  which 
it  may  hereafter  construct,  or  acquire,  and 
all  Its  power  plant,  equipment,  cars,  rights, 
privileges,  franchises,  and  other  property; 
real,  personal,  and  mixed,  now  owned  and 
held  as  hereinafter  set  forth  or  which  may  be 
hereafter  acquired,  either  by  purchase,  lease, 
or  otherwise."  The  mortgage  also  contains  a 
description  of  the  lot  of  ground  upon  which 
the  power  plant.  Including  machinery,  elec- 
trical equipment,  and  the  four  generators  In 
dispute,  was  erected.  Another  clause  of  the 
mortgage  declared  it  to  be  the  Intention  of 
the  mortgagor  to  grant  to  the  trustee  named 
in  the  mortgage  not  only  the  lines  either  con- 
structed or  to  be  constructed,  and  the  real 
estate  owned  or  to  be  acquired,  but  also  "all 
passenger  cars,  and  all  other  rolling  stock 
and  equipment,  engines,  boilers,  dynamos, 
electric  machines,  generators  and  all  other 
apparatus,"  then  held  by  the  company  or 
which  might  thereafter  be  acquired  for  use 
in  operating  the  lines  of  street  railway.  At 
the  time  the  mortgage  was  recorded  the  con- 
tract to  purchase  these  four  generators  had 
not  been  made,  but,  when  the  agreement  for 
the  sale  of  the  generators  was  concluded,  the 
contracting  parties  had  record  notice  of  the 
security  given  to  the  bondholders  under  the 
terms  of  the  mortgage.  One  of  these  terms 
was  that  all  generators  as  well  as  other 
equipment  and  apparatus  then  held  by  the 
traction  company,  or  that  might  thereafter  be 
acquired  by  It,  for  use  in  operating  the  street 
railway  system,  were  subject  to  the  lien  of 
the  mortgage.  The  learned  court  below  has 
found  as  facts  that  the  generators  were  per- 
manently Installed  in  the  power  plant,  that 
they  replaced  other  generators  removed,  that 
they  were  necessary  to  the  operation  of  the 
business  of  the  company,  and  that  they  were 
part  of  the  realty  described  in  the  mortgage. 
It  Is  true  these  generators  were  not  part  of 
the  realty,  and  did  not  belong  to  the  traction 
company  when  the  mortgage  was  executed, 
but  they  were  subsequently  acquired  and  per- 
manently Installed,  and  therefore  came  within 
the  express  terms  of  the  mortgage.  It  is  per- 
fectly clear  that,  if  the  claim  of  ownership 
had  not  been  set  up  by  appellant,  the  pur- 
chaser at  the  foreclosure  sale  would  have 
taken  title  to  the  generators  as  part  of  the 
realty.  This  proposition  cannot  be  seriously 
questioned.  The  generators  were  permanent- 
ly built  Into  the  power  plant  and  were  an 
essential  part  of  the  construction  for  which 
the  plant  was  erected.  They  were  as  perma- 
nently attached  to  the  realty  as  any  other 
machinery  or  apparatus  of  this  character  can 
be  attached  to  a  building.  On  this  branch  of 
the  case  there  is  no  escape  from  the  conclu- 
sion that  the  generators  were  permanently 
installed  in  the  power  plant  and  were  at- 
tached in  such  manner  and  for  such  a  pur- 


pose as  to  make  them  a  part  of  the  real  es- 
tate. While  this  is  true  in  fact,  it  does  not 
follow  as  a  matter  of  law  that  the  contract 
made  by  appellant  whereby  It  sold  the  gener- 
ators to  the  appellee  company  upon  the  con- 
dition that  title  should  not  pass  until  all  of 
the  installments  of  the  purchase  price  were 
paid  in  full  Is  not  binding  as  between  the 
parties  themselves.  Such  contracts  are  bind- 
ing, and  the  law  will  enforce  them  as  between 
the  contracting  parties.  But  a  different  ques- 
tion arises  when  the  rights  of  creditors  Inter- 
vene. 

[21  This  brings  us  to  the  consideration  of 
another  question  raised  by  this  appeal.  The 
appellee  company  became  financially  Involved, 
defaulted  in  the  payment  of  Interest  on  Its 
bonds,  and  as  a  result  of  these  conditions  a 
bill  in  equity,  was  filed  In  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Pennsylvania  asking  for  the  appolVment 
of  receivers.  The  bill  was  filed  May  1,  1903, 
and  receivers  were  appointed  May  4,  1903. 
The  receivers  filed  their  bonds  and  proceeded 
to  take  charge  of  the  business  of  the  Insolv- 
ent corporation  under  th«  direction  of  the 
court.  Subsequently  to  the  appointment  of 
receivers,  the  trustee  named  in  Uie  mortgage 
acting  under  an  order  of  the  Circuit  Court 
proceeded  to  foreclose  the  mortgage  on  the 
Interest  of  the  bondholders.  The  mortgage 
was  foreclosed  and  all  of  the  property  de- 
scribed therein,  including  the  generators  in 
dispute — that  Is,  if  these  generators  are  con- 
sidered within  the  description  of  the  mort- 
gage and  were  part  of  the  real  estate  describ- 
ed— was  sold.  We  assume  the  property  was 
purchased  In  the  Interest  of  the  bondholders, 
and  that  they  claim  the  benefit  of  whatever 
security  the  mortgage  gave  them.  Appellant 
sued  out  the  writ  of  replevin  May  2,  1903. 
one  day  after  the  bill  asking  for  the  appoint- 
ment of  receivers  had  been  filed,  and  two 
days  before  the  receivers  were  in  fact  ap- 
pointed. 

It  Is  contended  that  there  were  no  execu- 
tion creditors  at  the  time  the  writ  of  replev- 
in issued,  and  that  no  other  class  of  credi- 
tors can  dispute  the  title  of  a  vendor  who 
makes  a  conditional  sale  reserving  title  until 
the  purchase  price  Is  fully  paid.  As  to  per- 
sonal property,  unless  In  exceptional  cases, 
this  position  correctly  states  the  general  rule 
of  law  not  only  in  our  own  state,  but  in  many 
other  Jurisdictions.  But  even  as  to  personal 
property  a  vendor  who  makes  a  conditional 
sale  cannot  assert  his  title  against  an  execu- 
tion creditor  who  has  levied  upon  th^  prop- 
erty so  sold.  Such  a  sale  Is  within  the  mean- 
ing of  the  law  fraudulent  as  against  a  levy- 
ing creditor.  When  a  general  creditor  has 
obtained  a  Judgment  upon  which  an  execution 
has  been  Issued  and  a  levy  has  been  made,  a 
lien  Is  created  against  the  property  so  seiz- 
ed. In  such  a  case  the  rights  of  the  levying 
creditor  are  superior  to  those  of  a  vendor 
of  personal  property  who  makes  a  condition- 
al sale  of  the  same  reserving  title  In  himself 


Digitized  by 


Google 


Pa.) 


COMMOXWEALTH  v.  COLANDRO 


671 


until  the  purchase  price  Is  paid.  Ott  v. 
Sweatman,  166  Pa.  217,  31  AU.  102.  Unse- 
cured creditors  have  no  lien  until  Judgment 
has  been  entered  and  execution  iBsued,  but, 
when  these  steps  have  been  taken,  their  rights 
are  superior  to  a  vendor  who  sought  to  re- 
tain a  Hen  upon  the  property  sold  until  the 
purchase  price  was  paid.  The  situation  is 
necessarily  different  where  the  machinery 
sold  is  Intended  to  be  permanently  attached 
to  a  building,  or  power  plant,  as  an  Integral 
and  component  part  of  the  construction  nec- 
essary in  conducting  the  business  for  which 
the  stmctnre  was  erected.  When  the  gener- 
ators in  dispute  here  were  permanently  in- 
stalled in  the  power  plant,  they  became  part 
of  the  realty,  and  as  such  were  subject  to 
the  lien  of  the  mortgage.  The  learned  court 
below  has  found  as  a  fact  that  they  were 
permanently  installed  and  were  a  necessary 
part  of  the  power  plant.  The  evidence  fully 
warrants  this  finding  which  in  our  opinion 
controls  the  rights  of  the  parties  to  this  con- 
troversy. As  to  all  the  property  bound  by 
the  mortgage,  the  rights  of  the  bondholders 
are  superior  to  those  of  appellant  Duplex 
Printing  Press  Co.  v.  Publlshhig  Co.,  213  Pa. 
207,  ez  Atl.  841,  in  many  of  its  features  rules 
the  present  case.  A  writ  of  replevin  Is  effec- 
tual for  the  delivery  of  personal  property 
only.  Roberts  v.  Dauphin  Deposit  Bank,  19 
Pa.  71.  If  the  article  or  thing,  the  possession 
of  which  is  sought  to  be  recovered  in  such  an 
action,  has  been  so  changed  in  character  as 
to  be  no  longer  In  the  category  of  personal 
property,  but  has  become  a  component,  per- 
manent, and  necessary  part  of  the  realty, 
this  form  of  action  would  not  lie.  This  rule 
is  subject  to.  some  modification  as  between 
a  vendor  and  vendee  who  covenanted  other- 
wise tn  a  case  where  the  rights  of  creditors 
are  not  Involved.  In  the  case  at  bar  the  gen- 
erators as  found  by  the  court  were  part  of 
the  realty  and  the  title  to  the  same  passed  to 
the  purchaser  at  the. foreclosure  sale.  If  au- 
thority need  be  cited  to  sustain  the  position 
of  appellees,  namely,  that  the  generators  be- 
ing subsequently  to  the  execution  of  the 
mortgage  permanently  attached  to  the  realty, 
thereby  becoming  subject  to  its  lien,  and  that 
a  foreclosure  sale  divested  this  lien  and  pass- 
ed title  to  the  purchaser,  it  may  be  found  in 
the  following  cases:  Morris's  Appeal,  88  Pa. 
368;  Alliert  v.  Uhrich,  180  Pa.  283,  36  AO. 
745 :  Muehllng  v.  Muehling,  181  Pa.  483,  37 
AQ.  527,  59  Am.  St  Bep.  674;  Shmaltz  v. 
York  Mfg.  Co.,  204  Pa.  1,  63  Atl.  522,  59  U 
R.  A.  907,  93  Am.  St  Rep.  782;  Kinnear  v. 
Scenic  Rys.  Co.,  223  Pa.  890,  72  AU.  808. 

We  cannot  agree  with  the  contention  of 
counsel  for  appellant  that  this  Is  a  case  be- 
tween the  vendor  company  on  one  side  and 
the  vendee  company  on  tibe  other.  It  was 
the  duty  of  the  recovers  to.  intervene  for  the 
purpose  of  protecting  the  rights  of  creditors. 
This  doctrine  has  been  recognized  and  as- 


serted in  many  of  our  cases.  Gushing  v. 
Perot,  175  Pa.  66,  34  Ati.  447,  34  L.  R.  A. 
737,  52  Am.  St  Rep.  835;  Duplex  Printing 
Press  Co.  v.  Publishing  Co.,  213  Pa.  207,  62 
AU.  841;  State  Bank  of  Pittsburg  v.  Kirk, 
216  Pa.  452,  65  AU.  932;  People's  Bank  v. 
Stroud,  223  Pa.  33,  72  Ati.  341. 

As  to  the  Intervention  of  the  receivers  and 
the  bondholders,  the  learned  court  below 
acted  clearly  within  its  dlscreUonary  powers, 
and  in  the  opinion  filed  has  given  convincing 
reasons  for  every  position  taken.  The  case 
was  considered  with  very  great  care  by  the 
learned  judge  who  heard  it  in  the  court  be- 
low, and  his  findings  of  fact  and  conclusions 
of  law  are  amply  sustained  by  the  evidence 
and  the  settled  rules  of  law  applicable  to 
such  cases.  No  useful  purpose  will  be  served 
by  discussing  several  other  incidental  ques- 
Uons  raised  by  this  appeal.  The  opinion  of 
the  learned  court  belo^  properly  disposes  of 
all  of  them. 

Assignments  of  error  overruled  and  judg- 
ment affirmed. 


(2S1  Pa.  3i3) 
OOMMONWHAIiTH  v.  COLANDRO. 

(Supreme  Court  of  Pennsylvania.     April  10, 
1911.) 

1.  Cbikinai,  Law  (§  670*)— Tbiait-Rkcep- 
TiON  OF  BviDENCB— Evidence  Pabtlt  Ad- 
missible. 

The  rale  of  ciril  cases  that  an  offer  of 
evidence,  part  of  which  is  inadtnissible,  is  prop- 
erly ezcluaed  as  a  whole,  should  not  be  appliel 
In  a  trial  for  murder  to  exclude  relevant  evi- 
dence for  defendant. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  §  1595;   Dec  Dig.  §  670.*] 

2.  HomciDE  (§  151*)— Sblf-Defense— BuB- 
DBN  OF  Proof. 

In  a  prosecution  for  marder,  the  burden 
of  proving  that  it  was  in  self-defense  is  on  the 
defendant. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  §  278;    Dec.  Dig.  §  151.»] 

3.  HoKiciDK  (§  244*)— Seu- Defense  —  Evi- 
dence—Sufficiency. 

Though  the  fact  that  the  killing  was  in 
aelf-defensc  must  be  proved  to  the  satisfaction 
of  the  jury,  yet  a  fair  preponderance  of  the 
evidence  is  all  that  is  required,  and  not  proof 
beyond  a  reasonable  doubt 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  $§  507-^09;  Dec.  Dig.  i  244. •] 

4.  HouiciDE  (S  307*)— Instructions— Issues. 

In  a  prosecution  for  murder,  in  which  the 
theory  of  the  state  was  murder  in  the  first  de- 
gree, and  that  of  the  accused  was  killhig  in 
self-defense^  it  was  error  for  the  court  to  re- 
quire the  jury  to  accept  either  one  theory  or 
the  other,  where,  if  they  were  to  take  pert  of 
the  facts  given  in  evidence  on  each  side,  it 
would  be  possible  to  find  a  verdict  of  man- 
slaughter. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  ig  638-641;  Dec.  Dig.  §  307.*] 

5.  Homicide  (§  39*)— Manslaughter  —  Ele- 
ments—"Passion"— Feab. 

Though  the  sudden  passion  which  will  re- 
duce the  killing  to  manslaughter  is  nsually 
anger,  yet  it  is  not  limited  thereto,  but  sadden 
terror,   rendering    the   mind   incapable   of  cool 
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reflection,  is  aufficlent  (quoting  6  Words  and 
Phrases,  p.  6227). 

[Ejd.  Note.— For  other  cases,  see  Homicidei 
Cent  Dig.  §S  6&-61;   Dec.  Dig.  i  39.*] 

6.  Criminal  Law  (|  789*)— Ihstbuotioks— 
Reasonable  Doubt. 

An  instruction  that  If,  after  sifting  ont 
any  evidence  which  a  juror  deems  unworthy  of 
belief,  and  l>asing  his  judgment  on  such  as  he 
deems  worthy  of  belief,  his  mind  still  hesitates 
to  come  to  a  conclusion  of  the  defendant's  guilt, 
he  is  in  a  state  of  reasonable  doubt,  and  tliat 
is  the  doubt  to  the  benefit  of  which  defendant 
is  entitled,  is  erroneous,  defendant  being  enti- 
tled to  the  benefit  of  every  reasonable  doubt 
which  may  enter  the  mind  of  the  juror  during 
the  process  of  sifting  out,  upon  the  considera- 
tion of  any  item  of  evidence,  and  not  alone  to 
the  benefit  of  reasonable  doubt,  arising  after 
the  sifting  out  process,  on  consideration  of  the 
evidence  remaining. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent.  Dig.  {$  1906,  1907;  Dec.  Dig.  { 
789.'] 

7.  Criminal  Law  (S  823*)  —  Instbuctiow — 
consibuction  toobtheb. 

An  instruction  as  to  the  testimony  of  wit- 
nesses to  defendant's  good  reputation  which  ap 
parently  required  that  such  witnesses  should 
know  his  reputation  among  "his  acquaintances," 
is  not  erroneous,  where,  immediately  before,  the 
court  had  specifically  stated  that  a  witness  to 
the  reputation  of  a  man  in  the  community 
where  he  lived  must  know  the  "general  speech 
of  the  people." 

[EU.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §|  1992-1993;  Dec.  Dig.  § 
823.*] 

8.  Cbiminal  Law  (J  782*)— Iwbtbuction— 
Reputation— "Satisfy.  " 

An  instruction  in  a  criminal  prosecution 
which  requires  *  defendant's  evidence  of  good 
character  to  "satisfy"  the  jury  that  his  reputa- 
tion was  good  is  bad,  as  requiring  too  much 
proof  of  defendant,  the  word  "satisfy,"  without 
any  qualification,  being  susceptible  of  the  mean- 
ing to  convince  beyond  a  reasonable  doubt," 
and  defendant  bein^  entitled  to  begin  with  the 
presumption  of  his  good  reputation,  and  all  rea- 
sonable doubts  on  the  subject  being  resolvable 
in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  782.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6328-6334;   vol.  8,  p.  7794.] 

9.  Cbiminal  Law  (|  783*)— Instbuctions— 
Necessitt  —  Reputation— Effect  of  Evi- 
dence. 

In  a  prosecution  for  murder,  in  which  wit- 
nesses to  defendant's  p;ood  reputation  were 
cross-examined  b^  questions  whether  they  had 
heard  of  his  having  been  concerned  in  previous 
specific  crimes,  it  was  error  for  the  court  to 
omit  to  charge  that  such  questions  and  their 
answers  must  be  limited  in  their  effect  to  the 
determination  of  the  witness'  knowledge  of  de- 
fendant's reputation,  and  could  not  be  consid- 
ered as  showing  that  defendant  had  been  guilty 
of  such  crimes,  evidence  of  specific  misconduct 
being  inadmissible  on  the  question  of  reputa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1875;   Dec.  Dig.  |  783.*] 

10.  Cbiminal  Law  ({  777%*)— Instbuctions 
—Review  op  Evidence. 

It  is  proper  in  a  murder  trial  for  the  court 
to  review  the  evidence  given  so  as  to  fairly 
present  the  contentions  of  the  parties,  but  the 
manner  of  so  doing  necessarily  depends  on  the 
circumstances  of  each  case  and  somewhat  on 
the  argument  of  counsel,  and  it  is  only  in  ex- 


ceptional cases,  as  where  such  review  Is  mis- 
leading, or  tends  to  withdraw  the  attention  of 
the  Jul?  from  material  evidence,  or  to  magnify 
the  Importance  of  the  evidence  on  one  side  at 
the  expense  of  the  other,  that  a  conviction  will 
be  reversed  for  Inadequacy  of  the  charge  re- 
viewing the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  i  1807;    Dec.  Dig.  f  777>4.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lackawanna  County. 

Dominic  Colandro  was  convicted  of  mur- 
der, and  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN,  STEWART,  and  MOSOHZISKER, 
JJ. 

H.  L.  Taylor  and  A.  A.  Vosburg,  for  appel- 
lant C.  P.  O'AJalley  and  Joseph  O'Brien, 
Dist  Atty.,  for  the  Commonwealth. 

MOSOHZISKER,  3.  The  defendant,  Dom- 
inic C!olandro,  an  Italian  workingman,  came 
to  this  conntiT  in  1902,  and  at  the  time  of 
the  homicide,  May  23, 1910,  he  was  about  30 
years  of  age.  He  testified  that,  about  three 
months  prior  to  the  killing,  Ferdinand  Roc- 
co,  the  deceased,  had  met  him  and  demand- 
ed the  snm  of  $200;  that  shortly  thereafter 
he  again  met  the  defendant,  produced  a  re- 
volver, and  threatened  to  kill  him  unless  the 
demand  was  complied  with ;  that  on  the 
day  before  the  killing  Rocco  came  to  the  de- 
fendant's house  and  told  htm  that  unless  the 
money  was  paid  he  would  be  killed,  which 
demand  and  threat  were  repeated  on  the 
afternoon  of  the  day  of  the  homicide;  that 
immediately  before  the  killing  a  messenger 
came  and  Informed  the  defendant  that  Roc- 
co wanted  to  see  him;  that  the  defendant 
refused  to  leave  his  house,  and  the  messenger 
returned  and  said  that  Rocco  would  give  him 
just  10  minutes  to  come  out;  that  another 
messenger  then  came  and  Informed  him  that 
if  he  did  not  come  out  the  deceased  would 
come  to  the  house  and  kill  him  within  5 
minutes;  that  the  defendant  came  out  and 
met  Rocco,  who  again  demanded  the  money; 
that  he  became  frightened  and  went  back 
into  his  house  and  put  his  shotgun  in  the 
kitchen;  that  within  a  few  minutes  after  this 
Rocco  came  to  the  kitchen  door  and  pushed 
it  open,  told  the  defendant  that  he  was  go- 
ing to  kill  him,  and  started  to  shoot  into  the 
room  with  a  revolver;  that  the  defendant, 
fearing  that  he  was  In  danger  of.  losing  his 
life,  took  up  his  gun  and  fired  the  fatal  shot, 
and  the  deceased  staggered  back  against  a 
fence  and  fell  over  into  the  next  yard  dead. 

According  to  the  commonwealth's  testl> 
mony,  on  the  day  before  the  killing  Rocco 
bad  charged  the  defendant  with  having  Im- 
properly secured  $30  from  another  Italian 
and  demanded  that  It  be  returned,  stating 
that  If  the  defendant  did  not  return  ttae 
money  a  certain  Italian  society  would  take 
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the  matter  np.  The  defendant  showed  some 
feeling,  and  told  the  deceased  that  It  was 
none  of  his  business.  On  the  next  day  Rocco 
was  Tlslting  his  mother,  and  when  he  left 
the  house  of  the  latter  to  go  to  his  own  home 
he  was  obliged  to  pass  close  by  the  defend- 
ant's door.  The  latter  suddenly  came  out 
of  his  house  with  a  gun  and  pointing  it  di- 
rectly at  Rocco  shot  him  before  there  had 
been  any  words  exchanged  between  them, 
ihe  commonwealth  claimed  that  Xt  was  a 
cold-blooded  murder,  and  the  defendant  that 
he  was  In  great  fear  at  the  time  of  the  kill- 
ing and  shot  to  defend  himself. 

[1]  The  first  assignment  is  that  the  court 
erred  in  refusing  the  following  offer :  "Coun- 
sel for  the  defendant  proposes  to  prove 
•  •  •  that  the  decedent  went  armed,  car- 
ried a  revolver,  and  on  the  night  preceding 
this  affair  he  met  the  witness  on  the  stand, 
attempted  to  shoot  him,  demanding  money 
from  him  at  the  same  time;  for  the  purpose 
of  showing  that  the  dead  man  went  armed 
and  carried  a  revolver."  A  number  of 
witnesses  for  the  commonwealth  testified  that 
Rocco  bad  no  revolver  at  the  time  of  the 
killing,  and  his  brother-in-law  testified  posl- 
ttvely  that  the  deceased  did  not  own  one, 
evidently  using  the  word  "own"  in  the  sense 
of  "possess."  Whether  or  not  Rocco  had  a 
revolver  was  a  material  Issue  In  the  case, 
and  If  he  had  been  seen  with  such  a  weapon 
on  the  night  before  the  killing,  it  wonld  at 
least  hare  been  some  evidence  to  Indicate 
that  he  possessed  one.  The  olfer  was  ie- 
fnsed  on  the  ground  that  as  a  whole  it  tend- 
ed to  introduce  "a  collateral  issue  entirely 
extrinsic  to  the  issue  on  trial."  While  the 
ordinary  rule  is  that  where  an  oner  blends 
irrelevant  and  inadmlgslble  matters  with  a 
matter  relevant  and  admissible,  its  rejection 
as  a  whole  is  not  error,  yet  in  Com.  v.  Bezek, 
168  Pa.  603,  32  Atl.  109,  referring  to  this 
rule,  we 'said :  "But  In  deciding  the  question 
raised  by  the  specification  we  shall  not  take 
into  consideration  the  rule  supported  by  the 
cases  cited.  These  are  civil  cases,  and  if  the 
rule  stated  in  them  is  applicable  to,  it  ought 
not  to  be  summoned  to  sustain  a  ruling  prej- 
udicial to  the  interests  of  a  defendant  on 
trial  for  murder."  So  much  of  the  offer  as 
was  relevant  should  have  been  admitted.  The 
fact  that  some  inseparable,  Incidental,  collat- 
eral facts,  irrelevant  in  themselves  and  prej- 
udicial to  the  prosecution,  might  thus  be 
caused  to  appear,  would  not  make  the  com- 
petent part  any  the  less  admissible.  Willis 
V.  Bernard,  8  Bingham,  376.  The  possibility 
of  prejudice  could  be  sufficiently  cured  by 
restricting  the  use.  Connecticut  River  Pow- 
er Oo.  V.  Dickinson,  75  N.  H.  863,  74  Atl. 
685;  Dalton  v.  Dregge,  99  Mich.  250,  68  N. 
W.  57.    The  first  assignment  Is  sustained. 

[2]  The  second  assignment  complains  that 
the  trial  Judge  said  to  the  jury:  "The  burden 
of  proving  self-defense  Is  on  the  defendant 
To  make  out  that  defense  he  must  prove  It  to 


your  satisfaction.  His  claim  rests  on  the 
assertion  that  Rocco  was  on  the  platform  and 
at  the  kitchen  door,  where  it  Is  claimed  he 
had  fired  several  shots  with  a  revolver  un- 
der circumstances  that  put  the  defendant  in 
fear  of  his  own  life  or  of  ^reat  bodily  harm. 
If  the  evidence  so  satisfies  you,  then  he  is 
entitled  to  be  acquitted  and  your  verdict  will 
be  not  guilty,  otherwise,  you  will  find  him 
guilty  of  murder  and  fix  the  degree  accord- 
ing to  instructions  to  be  given  you  present- 
ly. I  can  see  no  basis  for  a  claim  of  self- 
defense  other  than  that  which  is  put  forward 
by  the  defendant,  and  that  makes  it  neces- 
sary that  he  satisfy  you  that  his  version  of 
the  shooting  Is  correct."  Previous  to  this 
the  court  had  said  to  the  jury  that  self-de- 
fense was  "the  one  issue"  arising  from  the 
evidence,  and  that  the  possibility  of  "man- 
slaughter" was  not  in  the  case. 

There  was  no  error  in  saying  that  the  bur- 
den of  proving  self-defense  was  upon  the  de- 
fendant, and  that  It  would  have  to  be  shown 
to  the  satisfaction  of  the  jury.  Com.  y. 
Palmer,  222  Pa.  299,  71  Atl.  100,  19  Ii.  R. 
A.  (N.  S.)  483,  128  Am.  St.  Rep.  809;  Ort- 
weln  V.  Com.,  76  Pa.  414,  18  Am.  Rep.  420; 
Coyle  v.  Com.,  100  Pa.  673,  45  Am.  Rep.  897 ; 
Com.  y.  Wlreback,  190  Pa.  138,  42  Atl.  542, 

70  Am.  St  Rep.  625;  Alexander  v.  Com.. 
105  Pa.  1;  Com.  v.  Ferruchl,  219  Pa.  155,  88 
Atl.  41.  [S]  But  the  learned  trial  Judge  should 
have  added  that  they  would  only  have  to 
be  satisfied  by  the  fair  preponderance  of  the 
evidence.  Where  a  defendant  sets  up  self- 
defense  and  undertakes  to  establish  his  ex- 
cuse, the  evidence  relied  upon,  whether  it 
conies  from  his  side,  or  from  the  common- 
wealth's side,  or  from  both  (Wharton  on 
Homicide  [3d  Ed.]  pp.  552-553),  must,  when 
weighed,  show  by  Its  fair  preponderance  the 
extenuation  sought  to  be  established,  in  or- 
der to  acquit.    Com.  v.  Palmer,  222  Pa.  299. 

71  Ati.  100,  19  L.  R.  A.  (N.  8.)  483,  128  Am. 
St.  Rep.  809.  In  trying  a  case  of  this  char- 
acter, the  court  should  have  two  principles 
in  mind  to  communicate  to  the  jury  for  their 
guidance,  namely  (1),  while  all  the  Ingred- 
ients necessary  to  prove  the  commonwealth's 
case  must  be  shown  beyond  a  reasonable 
doubt,  (2)  this  severe  rule  does  not  apply  in 
considering  an  affirmative  defense,  where  a 
fair  preponderance  of  the  evidence  in  favor 
of  the  defendant  is  sufficient  Meyers  v.  Com., 
83  Pa.  131 ;  Com.  v.  Deitrlck,  218  Pa.  86,  66 
Atl.  1007,  120  Am.  St  Rep.  861. 

[4]  It  was  error  to  tell  the  jury  that  self- 
defense  was  the  only  issue,  and  to  eliminate 
the  possibility  of  manslaughter;  and,  again. 
It  was  error  to  say  that  it  was  necessary  for 
the  defendant  to  satisfy  the  jury  that  his  ver- 
sion of  the  shooting  was  correct  In  a  mur- 
der case  the  jury  is  not  bound  to  accept  the 
version  of  the  commonwealth  or  the  version 
of  the  defense.  It  is  their  duty  to  consider 
all  the  testimony  and  to  make  up  their  minds 
therefrom  as  to  the  facts.    It  was  possible 
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in  this  case  tbat  the  Jury  might  have  found 
that  there  was  a  certain  amount  of  truth  In 
the  evidence  produced  by  the  commonwealth 
and  some  truth  in  that  produced  by  the  de- 
fense, but  that  neither  side  was  wholly  to  be 
believed.  On  this  theory,  the  jury  might 
have  believed  the  story  of  the  threats  to  take 
defendant's  life,  and  that  he  was  put  in  great 
fear  by  such  threats;  that  when  he  saw  Koc- 
co  coming  toward  him  It  raised  a  passion  of 
terror  in  his  mind,  and  he  shot  under  the 
control  of  that  passion.  Yet,  at  the  same 
time,  they  might  not  have  believed  that  Roc- 
co  had  crossed  the  fence  and  advanced  as  far 
as  the  defendant's  kitchen  door,  or  that  he 
had  actually  fired  pistol  shots  into  the  room. 
Under  such  a  state  of  facts  the  prisoner 
would  have  been  guilty  of  manslaughter  and 
not  of  murder. 

[$]  "Voluntary  manslaughter  is  a  homicide 
Intentionally  committed  under  the  Influence 
of  passion.  •  *  •  "  21  Am.  &  Eng.  Ency. 
of  Law  (2d  Bd.)  172.  "The  term  'passion,' 
as  here  used  includes  both  anger  and  terror 
provided  they  reach  a  degree  of  intensity 
suflSclent  to  obscure  temporarily  the  reason 
of  the  person  aftected."  21  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  173.  "Passion,  as  used 
in  a  charge  deflnlng  manslaughter  •  •  • 
means  any  of  the  emotions  of  the  mind 
known  aa  anger,  rage,  sudden  resentment  or 
terror,  rendering  the'  mind  Incapable  of  cool 
reflectioa"  6  Words  &  Phrases,  p.  6227. 
"Although  'anger'  is  the  passion  usually  ex- 
isting In  cases  of  this  class,  yet  any  other 
passion,  as  sudden  resentment  or  terror,  ren- 
dering the  mind  incapable  of  cool  reflection, 
may  reduce  the  grade  of  the  crime."  21 
Cyc.  737.  "Passion  which  will  reduce  homi- 
cide to  manslaughter  may  consist  of  either 
anger  •  ♦  •  or  terror.  •  •  •  The  ter- 
ror from  the  belief  on  the  part  of  the  slayer 
that  his  life  Is  in  danger  Is  sufficient,  though 
his  belief  is  not  reasonable."  Wharton  on 
Homicide  (3d  Ed.)  }  194.  "In  U.  S.  v.  Heath, 
20  D.  0.  272,  on  appeal,  the  court  approved 
the  following  instruction:  "So  that  yon  have 
two  theories  that  would  reduce  the  crime  to 
manslaughter:  One  Is  the  blow  was  struck 
In  the  heat  of  passion  •  •  ♦  »  the  other 
is,  if  It  was  struck  under  an  apprehension  of 
danger,  but  the  apprehension  of  danger  was 
not  reasonable.  •  •  • "  This  doctrine  is 
also  recognized  In  Howard  v.  State,  23  Tei. 
App.  265,  5  S.  W.  231,  and  in  Com.  v.  Drum, 
68  Pa.  0,  where,  at  page  21,  it  Is  said:  "Or, 
from  •  •  •  an  uncontrollable  fear  seiz- 
ing him,  but  without  such  an  excusable  ne- 
cessity as  I  have  described  he  drew  out  the 
knife  and  struck  the  blow  without  malice,  he 
will  be  guilty  of  manslaughter  only."  Final- 
ly, in  Com.  ▼.  Curcio,  216  Pa.  380,  65  Atl. 
7^  a  case  in  which  the  facts  were  striking- 
ly like  those  at  bar,  the  present  chief  Jus- 
tice, in  reversing  the  trial  court  for  refus- 
ing to  charge,  on  manslaughter,  said:  "If 
the  Jurors   believed   the  defendant's   state- 


ment they  might  have  found  tbat  the  shoot- 
ing was  done  without  malice  and  under  the 
influence  of  sudden  anger,  caused  by  the  as- 
sault, or  of  terror  caused  by  the  threats. 
*  •  *  It  was  therefore  error  to  refuse  an 
instruction  as  to  manslaughter,  and  to  In- 
struct the  jury  that  the  defendant,  having 
admitted  the  shooting,  was  guilty  of  mur- 
der unless  be  did  it  in  self-defense.  This 
testimony  was* not  limited  to  the  plea  of  self- 
defense;  it  went  directly  to  the  mitigation 
of  the  crime." 

"The  state  of  the  evidence  may  be  such  as 
to  call  for  an  instruction  both  on  manslaugh- 
ter and  self-defense."  21  Cyc.  1076.  Al- 
though in  the  present  case  it  might  have  been 
improbable  that  the  Jury  would  accept  the 
theory  of  manslaughter,  yet  where,  under 
the  evidence,  such  a  contingency  is  possi- 
ble, it  is  error  to  eliminate  tbat  grade  of 
homicide  from  the  charge.  Com.  v.  Curcio, 
216  Pa.  380,  65  Atl.  792.  While  the  evidence 
might  not  have  been  sufficient  to  satisfy  the 
Jury  that  the  plea  of  self-defense  had  been 
sustained,  it  might  have  appealed  to  them 
as  sufficient  to  negative  or  to  throw  such  a 
doubt  upon  the  element  of  malice  as  to  re- 
duce the  crime  to  manslaughter.  There- 
fore, in  addition  to  the  Instruction  on  the 
law  of  self-defense,  the  Jury  should  have 
been  told,  if  they  found  that  at  the  time  of 
the  shooting  the  defendant  was  not  actu- 
ated by  malice,  but  that  be  acted  under  the 
influence  of  an  uncontrollable  mortal  fear 
raised  by  the  threats  and  conduct  of  Rocco. 
and  If  they  thought  that  the  immediate  cir- 
cumstances, though  adequate  to  raise  the 
fear,  were  not  sufficient  reasonably  to  Justi- 
ty  a  belief  on  the  part  of  the  defendant 
that  he  was  in  Immediate  danger  of  death  or 
great  bodily  harm,,  the  grade  of  the  crime 
would  not  rise  higher  than  manslaughter. 
The  dividing  line  between  self-defense  and 
this  character  of  manslaughter  seems  to  be 
the  existence,  as  the  moving  force,  of  a  rea- 
sonably founded  belief  of  imminent  peril  to 
life  or  great  bodily  harm,  as  distinguished 
from  the  influence  of  an  uncontrollable  fear 
or  terror,  conceivable  as  existing,  but  not  rea- 
sonably Justified  by  the  immediate  circum- 
stances. If  the  circumstances  are  both  ade- 
quate to  raise,  and  sufficient  to  Justify,  a  be- 
lief In  the  necessity  to  take  life  in  order  to 
save  oneself  from  such  a  danger,  where  the 
belief  exists  and  is  acted  upon,  the  homi- 
cide is  excusable  upon  the  theory  of  self- 
defense.  Com.  V.  McGowan,  189  Pa.  641, 
42  Atl.  366,  69  Am.  St  Rep.  863,  while.  If 
the  act  is  committed  under  the  Influence  of 
an  uncontrollable  fear  of  death  or  great 
bodily  harm,  caused  by  the  circumstances, 
but  without  the  presence  of  all  the  ingredi- 
ents necessary  to  excuse  the  act  on  the 
ground  of  self-defense,  the  killing  is  man- 
slaughter. Com.  V.  Drum,  58  Pa.  9.  Tb» 
second  assignment  Is  sustained. 

In  sustaining  the  second  assignment  we 
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have  not  overlooked  tbe  fact  that  the  trial 
Judge  said  to  counsel  for  the  defense,  "You 
do  not  claim  there  Is  any  ground  for  man- 
slaughter. You  do  not  claim  that  there  was 
any  heat  of  blood  from  sudden  provocation?" 
And  that  counsel  replied,  "We  have  not  any 
evidence  of  It ;  no,  sir."  And  that  the  court 
then  said,  "I  understood  your  client  to  say 
in  response  to  your  question  that  he  fired 
because  he  was  afraid."  To  which  coun- 
sel replied,  "Yes;  that  Is  the  Idea."  The 
difficulty  Is  that  both  court  and  counsel  ap- 
pear to  have  overlooked  the  fact  that  under 
some  circumstances  a  passion  of  fear  would 
have  the  same  effect  In  reducing  the  crime 
to  manslaughter  as  a  passion  arising  upon 
sudden  "heat  of  Wood."  In  view  of  this  ap- 
parent mutual  misconception,  we  cannot  per- 
mit the  rights  of  the  defendant  to  be  preju- 
diced. Particularly  Is  this  so,  when  the  rec- 
ord discloses  more  than  one  ofter  of  evidence 
for  the  purpose  of  showing  that  the  alleged 
threats  and  conduct  of  the  deceased  bad 
put  the  defendant  "in  fear,"  and  had  "scar- 
ed" the  defendant,  and  when  the  testimony 
of  the  defendant  Is  that  he  shot  because  "I 
was  afraid  that  he  would  kiU  me." 

We  see  no  reversible  error  In  the  matters 
called  to  our  attention  by  the  third  assign- 
ment 

[1]  The  fourth  assignment  complains  of  the 
following  Instructions:  "A  reasonable  doubt, 
Is  one  which  remains  In  the  mind  •  »  • 
of  a  Juror  after  fairly  and  impartially  con- 
sidering all  the  evidence  pro  and  con,  sifting 
out  any,  if  there  be  any,  which  he  deems  un- 
worthy of  belief,  and  then  basing  his  Judg- 
ment upon  such  part  of  the  evidence  which 
be  deems  worthy  of  belief;  If  liia  mind 
still  hesitates  to  come  to  a  conclusion  of 
the  defendant's  guilt,  he  is  In  a  state  of  rea- 
sonable doubt,  and  that  Is  the  doubt  to  the 
benefit  of  which  the  defendant  Is  entitled." 
The  vice  of  this  instruction  lies  In  the  last 
phrase,  "that  is  the  doubt  to  the  benefit  of 
which  the  defendant  is  entitled."  The  de- 
fendant is  not  only  entitled  to  any  reason- 
able doubt  which  may  arise  upon  an  ultimate 
consideration  of  the  evidence  remaining  aft- 
er the  testimony  deemed  unworthy  of  belief 
has  been  sifted  out,  but  to  the  benefit  of 
every  reasonable  doubt  which  may  enter  the 
mind  of  the  Juror  upon  the  consideration  of 
any  item  of  evidence  during  the  process  of 
such  sifting  out  Although  the  trial  Judge 
had  previously  instructed  that  the  defend- 
ant was  entitled  to  the  benefit  of  any  reason- 
able doubt  that  might  arise  on  a  considera- 
tion of  the  entire  evidence  in  the  case,  we 
eannot  say  that  the  present  assignment  is 
free  from  harmful  error.  The  assignment  is 
sustained. 

[7]  The  fifth  assignment  is  that  the  court 
erred  in  charging:  "Are  you  satisfied  that 
those  of  the  wituesses  called  for  that  pur- 
pose, and  who  did  say  that  his  previous  rep- 
utation was  good,  tiad  knowledge  of  the  gen- 


eral speech  of  the  people  among  the  defend- 
ant's acquaintances,  and  are  those  who 
would  be  likely  to  know  what  his  reputation 
was?"  This  part  of  the  charge  is  criticised 
owing  to  the  use  of  the  phrase  "the  defend- 
ant's acquaintances."  Immediately  before, 
the  court  had  said,  "In  order  to  testify  to 
any  man's  reputation  in  the  community  where 
he  has  lived,  it  is  necessary  that  the  general 
speech  of  the  people  be  known  to  the  witness." 
In  view  of  this,  the  excerpt  complained  of 
cannot  be  characterized  as  reversible  error, 
and  the  assignment  Is  dismissed. 

[I]  While  on  the  subject  of  reputation,  as- 
this  case  must  be  retried,  we  take  occasion 
to  point  out  that  the  learned  trial  Judge 
should  not  have  said  to  the  Jury  that,  "Pre- 
vious good  character  to  be  of  any  avail  Is 
like  any  other  material  question  of  fact  in 
a  lawsuit.  It  must  be  properly  proven.  The 
evidence  upon  which  the  defendant  relies  for 
proof  of  previous  good  reputation  must  sat- 
isfy you  as  a  matter  of  fact  that  he  had  sudb 
a  good  reputation."  This,  either  standing 
alone  or  with  its  context  was  putting  the 
matter  covered  rather  too  strongly  against 
the  defense,  for  in  the  criminal  law  the  word 
"satisfy,"  when  used  without  qualification, 
may  be  taken  to  mean,  "to  convince  beyond 
a  reasonable  doubt"  Anderson's  Law  Dic- 
tionary ;  1  Oreenleaf  on  EJv.  (13th  Ed.)  p.  4. 
In  the  first  place,  the  Jury  should  have  been 
told  that  the  defendant  was  entitled  to  begin 
with  the  presumption  that  he  had  a  good 
reputation  (22  Am.  &  Eng.  Ency.  of  Law  [2d 
Ed.]  p.  1284;  Underbill  on  Grim.  Ev.  p.  95; 
Fletcher  v.  State,  40  Ind.  124,  19  Am.  Rep. 
673) ;  and  that  in  considering  the  testimony 
produced  to  reinforce  this  presumption  all 
reasonable  doubts  were  to  be  resolved  in  his 
favor.  [I]  Th^  should  also  have  been  in- 
formed concerning  the  proper  bearing  of  cer- 
tain references  to  particular  offenses  other 
than  the  one  on  trial,  that  the  Inquiries  as 
to  these  were  for  the  purpose  of  ascertaining 
the  opportunities,  sources,  and  extent  of  the 
knowledge  of  the  respective  witnesses  on  the 
point  of  the  general  reputation  of  the  defend- 
ant and  not  to  show  that  the  defendant  was 
probably  guilty  of  these  other  offenses.  Such 
instructions  were  peculiarly  required  In  view 
of  the  cross-examination  of  the  defendant's 
character  witnesses  who,  after  testifying  to 
his  good  reputation  as  a  peaceful,  quiet  man, 
were  asked,  "Did  you  know  about  him  kid- 
napping a  girl  from  Powderly?"  "Do  you 
remember  a  couple  of  years  ago  bearing  of  an 
Italian  girl  being  kidnapped  at  Powderly?" 
"Never  saw  anything  In  the  newspapers 
about  it?"  "Don't  you  remember  reading 
that?"  Had  these  questions  been  objected  to. 
It  would  have  been  the  duty  of  the  court  to 
have  excluded  them.  "£}vidence  of  a  good 
moral  character  ofTered  by  the  defendant  in 
a  criminal  prosecution  must  be  limited  to  the 
particular  trait  of  character  Involved  in  the 
commission  of  the  crime  charged.    So,  in  like 
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manner,  the  cross-examination  of  bis  witness- 
es *  *  *  must  be  limited  to  the  same 
trait"  S  Ency  of  Evidence,  21;  12  Cyc.  413; 
Oathcart  v.  Com.,  37  Pa.  108;  Paull  v.  Com., 
89  Pa.  432.  Furthermore,  a  witness  "cannot 
be  asked  questions  to  eltdt  his  knowledge  of 
particular  acts  as  distinguished  from  what 
he  has  heard."  12  Cyc.  416.  The  Inquiry 
must  be  limited,  to  the  general  speech  of  the 
community  on  the  subject  Klmmel  v.  Klm- 
mel,  3  Serg.  &  K.  336,  8  Am.  Dec.  655;  Wike 
V.  Llghtner,  11  Serg.  &  B.  198;  Snyder  t. 
Com.,  85  Pa.  519.  The  issue  here  involTed 
was  as  to  defendant's  reputation  as  a  man 
who  would  or  would  not  be  likely  to  commit 
a  deadly  assault  upon  another.  Whether  or 
not  a  witness  had  knowledge  that  the  de- 
fendant had  been  accused  in  a  newspaper  of 
kidnapping  a  girl  some  two  years  before  was 
wholly  irrelevant  The  practical  effect  of 
such  cross-examination  may  well  have  been 
to  brand  the  defendant  as  a  bad  man,  and 
to  cause  the  Jurors  to  approach  a  considera- 
tion of  his  defense  from  that  standpoint  or 
at  least  to  raise  doubts  In  their  minds  In 
passing  upon  his  character  evidence.  Hence 
the  evil  in  the  instructions  given,  and  the 
necessity  for  those  indicated.  An  Interest- 
ing review  of  the  cases  upon  this  subject 
will  be  found  in  2  Trlckett's  Penna.  Orim. 
Law,  940  et  seq.,  and  in  the  opinion  of  Judge 
Bell  In  Com.  t.  Irwin,  1  Clark,  344.  Also  see 
Abbott's  Criminal  Trial  Brief,  pp.  424  and 
426. 

[It]  The  sixth,  seventh,  eighth,  and  ninth 
specifications  complain  that  the  trial  judge 
gave  undue  prominence  to  the  evidence  of 
the  commonwealth,  and  omitted,  slighted,  oc 
minimized  much  of  the  evidence  favorable  to 
the  defendant  and  that  the  charge  as  a 
whole  was  inadequate.  Upon  a  trial  for  mur- 
der the  Judge  should  give  "a  general  review 
of  the  evidence  on  the  one  side  and  the  oth- 
er, which  fairly  and  adequately  presents  the 
respective  contentions  of  the  parties,  with 
enough  references  to  the  Items  of  evidence  to 
assist  the  Jury  in  recalling  it  as  a  substan- 
tial whole,  and  to  appreciate  Its  bearlug." 
Com.  V.  Kaiser,  184  Pa.  493,  39  Atl.  299. 
But  the  manner  in  which  the  evidence  shall 
be  dealt  with  must  of  necessity  depend  upon 
the  circumstances  in  each  case,  and  to  a 
degree  upon  the  line  of  arguments  pursued 
by  counsel  In  addressing  the  Jury.  It  is  only 
In  exceptional  Instances,  where,  for  example, 
it  plainly  appears  that  the  charge  is  mislead- 
ing, or  that  it  has  a  tendency  to  withdraw 
the  attention  of  the  Jury  from  material  evi- 
dence, or  to  magnify  the  Importance  of  the 
proofs  on  one  side  and  belittle  those  on  the 
other,  that  a  trial  Judge  will  be  reversed  for 
inadequacy  of  charge  in  reviewing  the  evi- 
dence. While  we  will  not  sustain  the  present 
assignments  upon  any  of  those  grdunds,  we 
have    indicated,  in  passing  upon    previous 


specifications  that  for  other  reasons  the 
charge  as  a  whole  is  inadequate. 

The  tenth  assignment  Is  to  the  effect  that 
the  court  below  erred  In  refusing  to  g;rant 
a  new  trial  on  account  of  after-discovered 
evidenc&  Since  the  case  will  go  back  for  re- 
trial, it  is  not  necessary  to  treat  of  this  as- 
signment further  than  to  say  that  the  mat- 
ter was  one  peculiarly  for  the  trial  Judge, 
and  we  are  not  convinced  of  any  abuse  of 
discretion. 

The  matters  covered  by  the  eleventh  as- 
signment have  already  been  sufficiently  dis- 
cussed in  connection  with  the  fifth  assign- 
ment 

The  Judgment  Is  reversed,  and  a  venire 
facias  de  novo  is  awarded. 


(231  Pa.  lat 

WARNER  et  al.  ▼.  COATBSVII/LB  BOB- 
OUGH  et  al. 

(Supreme  Court  of  Pennsylvania.     March  20L 
1911.) 

1.  Municipal  Corporatioks  (J  290*)— Pub- 
lic Improvements— Peeliminabt  Pboceed- 
iwos— Statdtobt  Provision. 

Act  May  22,  1895  (P.  L.  106),  civing  mu- 
nicipalities power  to  make  street  improvements 
without  any  petition  of  property  owners,  does 
not  repeal  Act  May  16,  1891  (P.  L.  78),  g  10, 
prescribing  the  mode  or  procedure  and  the  no- 
tice necessary  to  put  into  effect  the  i)ower  given 
to  municipal  corporations,  by  section  9,  to  make 
street  improvements,  on  petition  of  abutting 
owners. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  290.*] 

2.  Municipal  Cobpobations  ({  147*)— Osii- 
CERS— De  Pacio  Officers, 

Where,  being  ousted  from  office  by  decree 
of  court,  because  a  stockholder  in  a  corpora* 
tion  furnishing  supplies^  to  the  borough,  a  bor- 
ough councilman  immediately  sells  his  stock,  re- 
eigns  his  office,  and  is  re-elected  by  the  council, 
the  council  having  authority  to  fill  vacancies  in 
its  body,  all  these  actions  being  taken  bona 
fide,  he  has  a  colorable  title,  and  becomes  and 
continues  a  councilman  de  facto  till  a  decree 
for  a  second  ouster,  and  in  the  meantime  his 
votes  and  acts  are  as  forceful  and  binding, 
where  public  interests  are  concerned,  as  tbougn 
de  Jure. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S{  824,  825;  Dec.  Dig. 
§  147.*] 

3.  Municipal  Corporations  (J  107*)— Obdi- 
NANCES— Enactment— Virro. 

Under  Act  May  23,  1S93  (P.  L.  113),  pro- 
viding that  after  a  veto  has  been  returned  by 
the  burgess  and  spread  upon  the  minutes  the 
council  shall  proceed  to  a  reconsideration  of  the 
ordinance,  a  vetoed  ordinance  need  not  be  acted 
upon  at  any  particular  meeting,  or  within  any 
specified  time,  nor  considered  at  the  next  regu- 
lar meeting  after  its  return. 

[E>d.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  gf  229-236;  Dec.  I^ 
i  107.*] 

4.  Municipal  Cobpobations  (i  278^  — 
Dbains  —  Appboval  or  State  Boabd  or 
Health. 

The  approval  by  the  state  board  of  health 
of  a  borough  drainage  system,  designed  to  pro> 
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ride  merely  for  rain,  snow,  and  surface  waters, 
is  not  neceasary. 

IKd.   Note.— For   other   cases,   see    Municipal 
Corporations,   Cent  Dig.   §  744;    Dec.  Dig.  { 
278.*] 
5.  MUITIOIPAI.  COBFOBATIOnB  ({  657*)— Stbkets 

— Vacation. 

A  borongh  cannot  vacate  a  portion  of  a 
street  forming  part  of  a  public  highway  extend- 
ing beyond  its  limita 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1429;  Dec.  Dig.  § 
657.*] 

Appeal  from  Court  of  Common  Pleas,  Chea- 
ter County. 

Action  by  Michael  Warner  and  others 
against  CoatesrlUe  Bprougli  and  otbers. 
From  a  decree  for  diefendants,  plaintiffs  ap- 
peal.   ASlrmed. 

Hempblll,  P.  J.,  filed  an  opinion  in  part 
as  follows:  ■ 

"This  bill  seeks  to  have  the  defendant  bor- 
ough enjoined  from  enforcing  or  carrying  out 
the  provisions  of  two  ordinances  Anally  pass- 
ed by  its  council  on  November  10,  1909. 

"Findings  of  Facts. 

"The  ordinances  were  enacted,  apparently, 
for  the  Improvement  of  the  borough  and  the 
protection  of  the  lives  and  property  of  the 
traveling  public — both  commendable  and  de- 
sirable objects. 

"One  provides  for  the  vacation,  alteration, 
and  extension  of  portions  of  certain  streets, 
to  avoid  grade  crossings  over  the  Pennsyl- 
vania railroad,  and  to  connect  with  subways 
to  be  constructed  by  said  railroad  company. 

"The  other  authorizes  the  execution  of  a 
contract  by  the  borough  with  the  Pennsyl- 
vania Railroad  Company,  for  the  purpose  of 
carrying  out  the  flrst-named  ordinance,  upon 
condition  that  said  company  shall  construct 
tbe  subways,  build  and  macadamize  certain 
streets,  and  construct  sidewalks,  drains,  etc., 
as  therein  specified. 

"Botb  ordinances  were  passed  by  council, 
September  27,  1009,  were  vetoed,  October  4, 
1900,  by  the  chief  burgess,  and  finally  passed 
over  his  veto,  November  16,  1909. 

"On  October  4,  1909,  Willtam  H.  Hamilton, 
who  had  been  elected  to  touncll,  was  Its  presi- 
dent, and  had  voted  for  the  ordinances  upon 
fiielr  original  passage,  was,  by  decree  of  this 
eoart,  ousted  from  his  office  as  councilman, 
and  at  a  meeting  of  council  that  evening,  re- 
signed, bnt  was,  with  the  advice  of  the  bor- 
oagb  solicitor.  Immediately  re-elected  by  the 
council,  to  fill  the  vacancy  thus  caused;  he 
having  In  tbe  meantime  sold  his  stock  In  a 
corporation,  the  ownership  of  which,  the 
court  held,  disqualified  him  for  membership 
in  tbe  council.  At  this  meeting  considera- 
tion of  tbe  veto  message  was  postponed  by 
adjonmment  to  October  25,  1909,  and  then 
again,  by  adjournment,  to  November  1,  19U9; 
Mr.  Hamilton  voting  in  favor  of  both  ad- 
Jonmmaitfl. 


"New  quo  warranto  proceedings  against 
Mr.  Hamilton  bad  been  instituted  in  the 
meantime,  and  on  October  28,  1909,  by  decree 
of  this  court,  he  was  again  ousted  from  his 
office  of  councilman,  ami  bis  place  was  sub- 
sequently filled  by  the  election  of  Joseph 
Gallup. 

"On  November  1,  1909,  when  council  met 
pursuant  to  adjournment,  It  again  adjourned, 
by  a  majority  of  one  (without  counting  Ham- 
ilton's vote),  to  November  15,  1909,  when 
councilman  Kirk,  who  all  this  time  bad  been 
absent  by  reason  of  Illness,  was  present,  and 
the  ordinances  were  considered  and  passed 
over  the  veto,  by  a  vote  of  five  to  twa 

"Tbe  first  ordinance  provides,  Inter  alia, 
for  the  vacation  of  Second  avenue,  In  said 
borough,  from  the  north  side  of  Railroad 
street  (a  street  on  the  south  side  of  and  par- 
allel with  the  present  tracks  of  the  Pennsyl- 
vania railroad)  to  a  point  on  the  north  side 
of  said  tracks,  which  originally  constituted 
part  of  a  public  highway,  beginning  about 
800  feet  north  of  the  borough  line,  and  ex- 
tending south  to  what  is  known  as  Main 
street,  In  said  borough,  and  was  ordained  by 
the  court  of  quarter  sessions  of  this  county 
some  time  before  the  Incorporation  of  tbe 
borough  of  Coatesvllle,  In  1867. 

"Conclusions  of  Law. 

"Numerous  objections  have  been  raised  and 
urged  against  the  validity  of  these  ordinanc- 
es, which  we  shall  consider  and  dispose  of  in 
order. 

"One,  however,  viz.,  that  they  are  void  be- 
cause they  require  and  autborlEe  tbe  expend- 
iture of  borough  funds  outside  its  limits,  in 
an  adjoining  township,  has  been  removed, 
since  the  filing  of  the  bill,  by  the  Pennsyl- 
vania Railroad  Company  filing  a  stipulation 
or  agreement,  whereby  It  agrees  to  pay  all 
expenses  and  damages  that  may  be  occaision- 
cd  or  recovered  outside  the  borough,  and  re- 
leasing It  from  all  responsibility  or  liability 
for  the  same. 

[2]  "Another  Is  based  upon  the  conduct  and 
votes  given  by  ■William  H.  Hamilton,  be- 
cause, as  plaintiffs  allege,  ineligible  to  the  of- 
fice of  councilman.  Mr.  Hamilton  had  been 
duly  elected  to  council  and  was  serving  as 
president  of  that  body  on  September  27, 1909, 
when  the  ordinances  were  originally  Intro- 
duced and  passed,  and  voted  in  the  affirma- 
tive.' He  was,  therefore,  at  the  time,  an  ofr 
ficer  de  facto,  if  not  de  Jure. 

"On  October  4,  1909,  he  was  ousted  by  de- 
cree of  this  court,  because  a  stockholder  la 
a  corporation  furnishing  supplies  to  the  bor- 
ough, which  under  the  law  disqualified  him 
from  serving  as  councilman.  He  forthwith 
sold  his  stock,  resigned  his  office,  and  was, 
the  evening  of  the  same  day,  re-elected  by 
council  to  fill  the  vacancy  thus  made;  It  hav- 
ing authority  to  fill  vacancies  in  Its  body. 

"We  are  satisfied,  that  In  thus  acting  nei- 
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ther  Mr.  Hamilton  nor  the  council  intended 
any  disrespect  towards  tlie  court  or  disre- 
gard of  its  decree,  but  believed,  after  consul- 
tation with  the  borough  solicitor,  that  Mr. 
Hamilton  having  sold  his  stock  was  eligible 
for  re-election.  And  the  relators  also  seem 
to  bare  considered  their  actions  bona  fide; 
for,  instead  of  asking  for  an  attachment  for 
contempt,  they  instituted  new  quo  warranto 
proceedings  to  test  his  title  under  his  elec- 
tion by  council. 

"These  proceedings  terminated,  October  26, 
1909,  in  a  second  decree  of  ouster;  the  court 
holding  tliat  the  first  was  for  the  term  for 
which  he  had  been  elected,  and  that  the  legal 
presumption  that  disqualified  blm  then,  Still 
continued;  viz.,  that  a  stockholder  in  a  cor- 
poration furnishing  supplies  to  a  borough 
would,  by  reason  of  that  interest,  be  control- 
led or  influenced  in  the  discharge  of  his  du- 
ties as  councilman. 

"At  the  same  meeting  (October  4, 1909),  the 
chief  burgess  returned  the  ordinances  with 
his  veto,  which  was  spread  upon  the  minutes, 
and  a  motion  made  to  sustain  the  veto,  which 
was  amended  by  a  motion  to  postpone  consid- 
eration to  an  adjourned  meeting  on  October 
25,  1909;    that  carried. 

"Further  adjournments  were  made  to  No- 
vember 1, 1909,  and  November  15,  1909,  when, 
after  Joseph  Gallup  had  been  elected  to  fill 
the  vacancy  caused  by  Mr.  Hamilton's  second 
ouster,  both  ordinances  were  passed,  over  the 
veto,  by  a  vote  of  five  to  two. 

"For  all  these  adjournments  Mr.  Hamilton 
voted  in  the  affirmative,  and  in  all,  except- 
ing the  last  (November  1,  1909),  bis  vote  was 
necessary  to  constitute  a  majority. 

"Elected  by  councU,  duly  empowered  to  fill 
vacancies  in  its  body,  Mr.  Hamilton  had  a 
\.-olorable  title,  and  became  and  continued  a 
councilman  de  facto  until  his  second  ouster. 
And  as  the  votes  and  acts  of  officers  de  facto 
are  as  forceful  and  binding,  where  public  in- 
terests are  concerned,  as  though  de  Jure,  we 
are  of  opinion  that  all  of  Mr.  Hamilton's 
votes  during  that  period  were  effective  and 
the  adjournments  legal. 

"Why  he  voted  at  the  meeting  of  Novem- 
ber 1,  1909,  the  second  decree  of  ouster  hav- 
ing been  filed  October  26,  1909,  does  not  ap- 
pear. Whether  because  the  writ  had  not 
been  served  upon  blm  up  to  that  time,  or  oth- 
er reasons,  is  Immaterial,  as  there  was  an  af- 
firmative majority  without  his  vote. 

"Upon  the  final  passage  of  the  ordinances 
over  the  veto,  Mr.  Hamilton  did  not  vote;  his 
place  having  been  filled  by  the  election  of 
Joseph  Gallup. 

[3]  "Other  objections  urged  by  the  plaln- 
tlffs  are  that  tbe  ordinances  'were  not  acted 
upon  at  the  next  regular  meeting  of  council 
after  tbe  said  ordinances  and  veto  were  re- 
turned to  council,'  and  that  they  'did  not  re- 
ceive the  affirmative  votes  of  three-fourths  of 
the  members  elect  composing  the  council.' 

"The  act  of  May  23,  1893  (P.  L.  113),  does 


not  require  action  to  be  taken  upon  a  veto  at 
any  particular  meeting,  or  within  any  speci- 
fied time;  only  that  after  a  veto  has  been  re- 
turned and  spread  upon  tbe  minutes  that  the 
'council  shall  proceed  to  a  reconsideration  of 
such  ordinance.' 

"Public  Interest  requires  deliberation,  rath- 
er than  haste,  in  legislation,  as  is  evidenced 
by  tbe  Constitution  of  our  state  and  others; 
for  haste  too  often  results  \n  the  enactment 
of  ill-advised,  Improvident,  and  sometimes 
vldous  or  injurious  laws. 

"Nor  does  this  act  require  that  the  ordi- 
nance shall  be  passed  over  tbe  veto  by  a 
three-fourths,  or  even  a  two-thirds,  vote  of 
the  members  elected  to  make  it  operative,  but 
specifically  provides  that  when  the  number 
of  councllmen  Is  less  than  nine  (in  Goates- 
ville  the  number  Is  seven)  a  majority  of  coun- 
cil and  one  vote  more,  shall  be  required  to 
pass  an  ordinance  over  tbe  veto.'  These  or- 
dinances were  passed  over  the  veto  by  a  vote 
of  five  to  two — a  majority  of  council  and  one 
vote  more. 

[4]  "Another  objection  is  that  the  proposed 
drainage  system  has  not  been  approved  bjr 
the  state  board  of  health,  as  required  by  law. 

"The  drainage  contemplated  is  to  provide 
solely  for  tbe  rain,  snow,  and  snrface  wa- 
ters, and  we  know  of  no  act  of  assembly 
requiring  drainage  systems  for  such  uses  to 
be  approved  by  the  state  board  of  health,  nor 
have  we  been  referred  to  any. 

[S]  "There  remains  but  one  other  objection 
for  consideration,  via.:  'That  the  borout^ 
council  had  no  Jurisdiction  or  authority  to 
lay  out  or  vacate  streets  on  the  dividing  line 
between  the  borough  and  township,  or  be- 
ginning in  the  borough  and  ending  in  tbe 
township,  or  vice  versa,  which  the  ordi- 
nances propose  to  do  in  the  vacation  of  Sec- 
ond avenue  and  the  street  on  the  dividing 
line  between  tbe  borough  and  Amos  S.  Scott 
and  S.  Horace  Scott' 

"So  much  of  this  objection  as  relates  to 
tbe  Scott  property  need  not  be  considered, 
as  it  was  not  urged  upon  the  trial,  and 
all  the  parties  Interested  in  the  two  rights'  of 
way    across   the   Pennsylvania    Railroad     at 
Eleventh  avenue  have  sold  and  released  tboir 
rights  in  the  same  to  said  railroad  company, 
by  agreement  duly   executed  on  Novembe* 
2,  1909;  and  the  stipulation  or  agreement 
first  above  referred  to,  executed  and  filed  by 
said  company,  releases  and  relieves  the   de- 
fendant borough  from  any  ezi>ense  or  dam- 
ages outside  the  limits  of  tbe  same. 

"The  sole  remaining  question  is,  BLar 
tbe  borough  the  power  to  vacate  that  por' 
tion  of  Second  avenue  which  crosses  tl 
tracks  of  the  Pennsylvania  Railroad  Cat 
pany? 

"The  Acts  of  May  16,  1891  (P.  L.  75),  aA 
May  22,  1895  (P.  L.  106),  in  granting  to   ixia- 
nlclpalltles  power  to  open,  vacate,  etc.,  streets 
and  alleys,  restricts  it  by  the  words  'wltl 
its  limits,'  while  the  act  of  AprU  28,    ij 
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(P.  I«.  526),  In  making  a  similar  grant  to 
boronghs,  uses  the  vord  therein,'  both  mean- 
ing the  same  thing,  and  restricting  the  juris- 
diction to  streets  and  alleys  'therein,'  or 
■within  its  (the  borongh)  limits.' 

"The  Jndlelal  construction,  therefore,  giv- 
en the  word  'therein'  is  equally  applicable  to 
the  words  'within  its  limits,'  and  the  former 
has  been  held  to  apply  only  to  streets,  etc, 
wholly  within  the  limits  of  the  borough. 

"In  Somerset  &  Stoystown  Road,  74  Pa. 
61,  the  court  says:  'But  by  streets  and  al- 
leys "therein" — ^that  is,  within  the  borough 
limits — ^mnst  necessarily  be  meant  such  as 
begin  and  end  therein,  and  not  such  public 
roads  as  are  or  may  be  opened  through  the 
borough,  of  which  a  part  only  is  within  the 
borough  limit' 

"In  South  Chester  Road,  80  Pa.  370,  the 
court  says:  The  public  road  lies  within  the 
borongh  of  South  Chester,  as  laid  out  by  the 
viewers,  and  as  is  manifest  from  the  entire 
record.  Being  wholly  within  the  borongh, 
the  conrt  of  quarter  sessions  had  not  Juris- 
diction, as  Is  well  shown  In  the  case  of  the 
Somerset  Sc  Stoystown  Road,  74  Pa.  61.' 

"Both  these  cases  are  cited  with  approval 
by  the  court  in  Parkesburg  Borough  Streets, 
124  Pa.  6U,  17  Atl.  27. 

"In  Palo  Alto  Road,  160  ^a.  104,  28  Atl. 
649,  the  proceedings  were  in  the  court  of 
quarter  sessions,  and  exception  was  taken  to 
the  report  of  the  reviewers,  on  the  ground 
that  said  court  had  no  Jurisdiction,  because 
the  portion  of  the  road  or  street  to  be  vacat- 
ed was  within  the  borough  of  Palo  Alto. 
The  part  to  be  vacated,  however,  having 
been,  before  the  incorporation  of  said  bor- 
ongh, a  portion  of  a  public  road  beginning 
and  ending  outside  the  borough  and  passing 
through  it,  the  court,  after  reviewing  the 
authorities  above  dted,  held:  'We  are  there- 
fore led  to  the  conclusion  that  under  these 
aathoritles  the  Jurisdiction  in  this  case  Is 
in  the  quarter  sessions,  since  the  road  is  not 
one  wholly  within  the  borough  limits.' 

"In  view  of  these  decisions  and  the  con- 
Btraction  they  place  upon  the  word  'therein,' 
we  are  of  the  opinion  that  the  borough  of 
Coatesvllle  has  no  power  to  vacate  that  por- 
tion of  Second  avenue  before  described ;  It 
forming  part  of  a  public  highway  extending 
beyond  the  borough  limits,  and  therefore 
within  the  Jurisdiction  of  the  court  of  quar- 
ter sessions. 

"So  much  of  the  writ  of  injunction  hereto- 
fore issued  as  restrains  the  borough  from 
vacating  that  portion  of  Second  avenue  must 
be  made  perpetual;  and  as  to  the  remaining 
portions  of  the  plaintiffs'  bUl  and  prayers 
they  are  dismissed,  and  the  injunction  dis- 
solved. 

"We  therefore  make  the  following  decree: 
It  is  hereby  ordered  and  decreed  that  the 
writ  of  preliminary  injunction  heretofore  is- 
sued be  made  perpetual,  In  so  far  as  it  en- 
Joins  and  restrains  defendants  from  vacating 
that  part    of   Second   avenue   crossing  the 


trades  of  the  Pennsylvania  railroad,  and  Is 
dissolved  as  to  the  remainder  of  the  bill  and 
prayers,  which  are  dismissed;  the  costs  to 
be  paid  equally  by  the  plaintiffs  and  defend- 
ants." 

Argued  before  FELL,  C.  J.,  and  BllOWN, 
ELKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

George  B.  Johnson,  Granville  L.  Rettew, 
and  Wm.  Meade  Fletcher,  for  appellants. 
Alfred  P.  Reid,  for  appellees. 

ELKIN,  J.  [1]  This  controversy  grows 
out  of  the  efforts  made  by  the  borongh  au- 
thorities. In  connection  with  the  railroad 
company,  to  eliminate  grade  crossings  by 
substituting  at  the  cost  of  the  railroad  com- 
pany subways  therefor.  As  a  protection  to 
the  public  and  as  a  means  of  avoiding  the 
dangers  incident  to  their  use,  the  abolition 
of  grade  crossings  is  insisted  upon  by  the 
courts  in  all  cases  where  the  conditions  are 
such  as  to  make  it  practicable  to  eliminate 
them.  When,  therefore,  the  local  authorities 
undertake,  in  the  Interest  of  the  public,  to 
do  that  which  the  law  favors,  courts  should 
not  be  astute  to  seize  ui)On  technical  refine- 
ments, in  order  to  defeat  such  a  worthy  pur- 
pose. Of  course,  positive  and  mandatory  re- 
quirements of  the  statutes  regulating  such 
matters  cannot  be  ignored,  even  tC  a  worthy 
purpose  Is  to  be  served.  We  must  Inquire 
whether  the  proper  statutory*  steps  were  tak- 
en by  the  appellee  borough  to  authorize  the 
street  improvement  necessary  to  avoid  grade 
crossings. 

The  ordinance  authorizing  the  vacating, 
laying  out,  extension,  and  opening  of  the  new 
streets  was  adopted  by  the  borough  council 
upon  the  petition  of  abutting  owners.  The 
procedure  as  to  notice  followed  the  provi- 
sions of  the  tenth  section  of  the  act  of  May 
16,  1891  (P.  L.  75),  which  appellants  con- 
tend was  repealed  by  the  act  of  May  22,  1895 
(P.  L.  106)-  If  this  position  is  well  taken.  It 
would  mean  that  the  provisions  of  the  act  of 
1895  as  to  procedure  and  notice,  being  the 
only  ones  in  force  at  the  time  the  ordinance 
was  passed,  must  be  followed  In  order  to 
give  validity  to  the  ordinance.  The  most 
Important  question  to  be  determined  on  this 
appeal  Is  whether  the  act  of  1895  repealed 
the  tenth  section  of  the  act  of  1891. 

The  act  of  1891,  relating  to  the  laying  out, 
opening,  widening,  straightening,  extending, 
or  vacating  streets  and  alleys,  and  the  grad- 
ing, paving,  and  improving  the  same,  applies 
to  the  several  municipalities  of  the  common- 
wealth. It  is,  therefore,  applicable  to  bor- 
oughs. The  ninth  section  of  this  act  con- 
ferred ui>on  all  municipal  cori>oratlons  the 
power  to  open,  widen,  straighten,  or  extend 
streets  or  alleys,  or  parts  thereof  within 
their  limits,  and  to  vacate  the  same,  upon 
the  petition  of  a  majority  in  interest  and 
number  of  owners  of  property  abutting  on 
the  line  of  the  proposed  improvement    The 
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tenth  section  provides  that  within  10  days 
after  the  passage  or  approval  of  the  ordi- 
nance notice  thereof  shall  be  given  by  hand- 
bills posted  in  conspicuons  places  along  the 
line  of  the  proposed  Improvement  It  also 
provides  what  the  notice  shall  contain,  as 
well  as  the  method  of  procedure  in  the  event 
of  an  appeal  to  the  court  of  common  pleas. 
It  will  thus  be  seen  that  the  main  purpose 
of  section  9  was  to  confer  upon  municipali- 
ties the  power  to  make  street  improvements 
on  petition  of  abutting  owhers;  and  section 
10  prescribes  the  method  of  procedure  and 
the  kind  of  notice  necessary  to  effectuate  the 
purpose  intended.  In  the  case  at  bar  the 
borough  council  followed  the  procedure  and 
gave  the  notice  prescribed  in  section  10 
of  the  act  of  1891.  If  this  section  has  not 
been  repealed  and  is  still  in  force,  the  ordi- 
nance,  notice,  and  procedure  were  in  strict 
compliance  with  the  law,  and  therefore  a 
valid  exercise  of  borough  power. 

The  learned  counsel  for  appellants  contend 
with  much  force  and  ability  that  sections  9 
and  10  of  this  act  were  either  repealed  or 
supplied  by  the  act  of  1895.  This  exact  ques- 
tion hag  not  been  passed  upon  by  the  Su- 
preme Court  and  the  courts  below  seem  to 
entertain  different  views  about  it.  It  is  a 
close  question,  and  good  arguments  have  been 
made  on  both  sides  of  the  contention.  We 
have  concluded,  after  a  review  of  the  author- 
ities, a  consideration  of  the  arguments,  and 
an  examination' of  the  several  statutes  relat- 
ing to  this  subject,  that  the  two  acts  may 
stand  together.  In  other  words,  there  is 
nothing  repugnant  in  the  existence  of  two 
methods  of  Initiating  street  Improvements, 
nor  in  the  kind  and  character  of  notice  to  be 
given  In  each  instance.  The  act  of  May  22, 
1895  (P.  L.  106)  purported  to  be  and  was  an 
amendment  to  section  9  of  the  act  of  May  16, 
1891  (P.  L.  78).  It  re-enacts,  totldem  verbis, 
all  of  section  9,  and  then  adds,  as  a  new  and 
additional  power,  that:  "Every  municipal 
corporation  shall  have  iwwer,  whenever  the 
councils  or  authorities  thereof  shall  deem  it 
necessary,  to  open,  widen,  straighten  or  ex- 
tend streets  or  allej's,  or  parts  thereof,  and 
to  vacate  streets  or  alleys,  or  parts  thereof, 
without  any  petition  of  property  owners." 
It  Is  perfectly  clear  that  the  Legislature  did 
not  Intend  to  limit  the  power  of  municipal- 
ities in  providing  for  street  Improvements  by 
the  passage  of  the  act  of  1895.  In  express 
terms,  the  later  act  re-enacts  all  the  provi- 
sions of  section  9  of  the  former  act,  and  in 
addition  confers  the  power  to  proceed,  when- 
ever the  authorities  shall  deem  it  necessary, 
without  the  petition  of  property  owners. 
These  acts  provide  two  methods  of  initiating 
street  improvements;  the  act  of  1891  upon 
the  petition  of  property  owners,  and  the  act 
of  1895  upon  the  Initiation  of  the  municipal 
authorities,  without  such  petition.  The 
methods  are  separate  and  distinct,  and  each 
berves  a  useful  public  purpose.    The  act  of 


1895  took  away  no  power  In  any  municipality 
that  existed  before  its  approval,  nor,  in  our 
opinion,  did  it  interfere  with  any  method  of 
procedure  already  authorized,  but  let  the 
provisions  of  the  former  statute  stand,  ex- 
cept where  there  was  an  irreconcilable  re- 
pugnancy. Hanover  Borough's  Appeal,  150 
Pa.  202,  24  Ati.  669. 

It  will  be  observed  that  the  act  of  1895  is 
entirely  silent  as  to  section  10  of  the  act  of 
1891.  This  section  of  the  former  act  is  not 
repealed  in  express  terms  by  the  later  act, 
nor  does  such  repeal  arise  by  necessary  im- 
plication. The  act  of  1895  contains  no  re- 
pealing clause  and  there  la  no  such  clear 
Inconsistency  or  repugnancy  between  the  two 
acts  as  to  require  that  the  later  act  be  held 
to  repeal  section  10  of  the  former.  Somerset 
&  Stoystown  Road,  74  Pa.  61.  It  is  true  that 
the  act  of  1896  contains  a  proviso  requiring 
such  ordinances  to  be  passed  by  the  affirma- 
tive votes  of  three-fourths  of  the  members 
elect  composing  the  councils  of  the  monici-' 
pallty.  It  also  provides  that  no  such  ordi- 
nance shall  be  finally  passed  in  a  less  period 
than  30  days  from  the  date  of  its  introduc* 
tlon  into  councils,  and  for  publication  in  the 
newspapers. 

The  contention  now  made  is  that  the  pro- 
viso to  the  act  of  1895  as  to  procedure  and 
notice  repealed  by  Implication  section  10  of 
the  act  of  1891.    To  sustain  this  position  it 
is  necessary  to  point  out  an  irreconcilable 
repugnancy,  and  this  has  not  been  done.    In- 
deed, as  to  dtles,  the  very  opposite  has  been 
held.    The  act  of  May  22,  1895  (P.  L.  105, 
No.  78),  empowering  cities  to  Improve  public 
streets,  contains  a  proviso  in  almost  identical 
language,  and  this  court,  in  Greenfield  Ave- 
nue, 191  Pa.  290,  43  Atl.  226,  held  that  the 
restrictions  of  the  act  were  introduced  as  a 
substitute  for  the  petition,  and  that  the  old 
proceeding    remained    without    modification. 
The  act  of  May  22,  1895  (P.  L.  106),  relied 
on  by  appellants  in  the  present  case,   was 
approved  on  the  same  day  as  the  act  of  1895. 
relating  to  dtles,  and  construed  in  the  Green- 
field Avenue  Case.    As  has  been  pointed  out 
by  a  learned  judge  of  one  of  the  lower  courts, 
it  is  perfectly  clear  that  the  amended  nintb 
section  of  the  act  of  1891  was  passed  In  or- 
der to  include  boroughs  with  cities  in  legis- 
lation relating  to  street  Improvements.    As  a 
result  of  these  statutes,  cities  and  borougbs 
have  the  same  general   powers  relating    to 
street   improvements.     If,    therefore,   cities 
have  the  power  to  make  street  improvementa 
by  petition,  without  the  restrictions  found  in 
the  proviso  of  the  act  of  May  22,  1895  (P.   I* 
105),  as  declared  in  the  Greenfield  Avenue 
Case,   It   necessarily  follows  that  the  sa.me 
power  still  rests  in  boroughs,  to  be  exercised 
according  to  the  procedure,  and  subject    to 
the  notice,  provided  in  section  10  of  the  &ct 
of  1891. 

Notblng  contained  in  the  act  of  1895  Indi- 
cates a  legislative  Intention  to  interfere    in 
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any  manner  with  section  10  of  the  act  of 
1891.  The  two  acta  provide  two  kinds  of 
notices ;  the  one  by  handbills  posted  In  con- 
Eplcnoos  places  along  the  ronte  of  the  pro- 
posed Improvement,  the  other  by  publication 
of  the  ordinance  in  newspapers.  The  first 
ap])Iles  where  the  abutting  property  owners 
take  the  Initial  steps  by  petition,  and  the 
second  where  the  borough  council  proceeds 
of  its  own  volition,  without  such  petition. 
This  makes  an  orderly  system,  and  gives  full 
force  and  effect  to  the  provlsiona  of  each 
statute.  For  these  reasons,  we  think  the 
sounder  view  is  that  the  proviso  to  the  act 
of  1895,  relating  to  the  passage  of  the  ordi- 
nance, and  to  the  kind  of  notice  required.  Is 
restricted  in  its  application  to  ordinances 
passed  by  borough  councils,  providing  for 
street  improvements  without  a  petition  from 
abutting  property  owners.  When  the  pro- 
ceeding is  instituted  by  the  petition  of  abut- 
ting owners,  section  10  of  tiie  act  of  1801 
applies. 

[2,  3,  4.  5]  No  nseftil  purpose  will  be  served 
by  discussing  several  other  Interesting  ques- 
tions raised  by  this  appeal.  The  learned  court 
below  has  disposed  of  each  one  of  them  In  an 
opinion  fully  Justifying  the  conclusion  reach- 
ed. Ab  to  all  the  questions  not  discussed  in 
the  present  opinion,  the  reasoning  and  con- 
clnslons  of  the  court  below  are  adopted. 

Decree  affirmed  at  the  cost  of  the  appel- 
lants. 


(H  Conn.  45t> 

FARBER  V.  CONTI. 

(Supreme  Court  of  Errors  of  CSonnectlcnt    June 

15,  1911.) 

1.  Courts    (5    190*)  —  Appeals    pbok    Citt 
CotJRT— Bonds— HxEcuTioN. 

The  charter  of  the  city  of  Hartford  (Sp. 
Acts  1905,  p.  600)  §  10.  provides  that  in  anv 
case  involving  over  $500  the  party  aggrieved 
may  appeal  to  the  superior  court  on  giving 
such  bond  as  the  city  court  may  order.  Prior 
to  1858  the  charter  provided  that  appeals  from 
the  city  to  the  superior  court  should  be  bad 
upon  the  same  terms  as  appeals  from  the  coun- 
ty to  the  superior  court,  and  the  General  Stat- 
utes provided  that  on  appeals  from  the  county 
to  the  superior  court  satisfactory  security 
should  be  given.  In  the  revision  of  the  charter 
passed  In  1859  (I-awa  1859.  p.  27)  after  the 
county  courts  had  been  dlscontinned,  the  appeal 
to  the  superior  court  was  still  allowed,  but  it 
was  not  provided  upon  what  terms  it  might  be 
bad,  and  up  to  1905  this  was  not  changed,  and 
it  being  the  practice  for  the  clerks  to  allow  the 
appeal  and  fix  the  amount  of  the  bond.  Oen. 
St.  1902,  S  791,  provides  that  on  appeals  to  the 
Supreme  Court  of  Errors  additional  security 
may  be  ordered  by  the  judge  who  tried  the  case 
or  by  the  .court  to  which  the  appeal  Is  taken, 
thus  providing  a  remedy  for  the  appellee  if  the 
clerk  takes  an  insufficient  bond  on  appeal.  Sec- 
tion 716  provides  that  when  any  court  In  which 
an  action  Is  pending  shall  find  that  an  insuffi- 
cient bond  or  no  bond  at  all  has  been  taken 
for  prosecution  or  appeal  It  shall  order  a  suffi- 
cient bond  to  he  given.  Held  that,  the  taking 
of  the  recognizance  and  allowing  of  the  appeal 
are  clerical,  and  not  judicial,  acts,  and  as  the 


bond  is  given  only  to  secure  costs  if  the  appeal 
is  not  pursued,  the  clerk  of  the  city  court  may 
fix  the  amount  of  an  appeal  bond  without  an 
order  of  court 

[Kd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  5  190.*] 

2.  E^'IDENCK  (f  42*)— Judicial,  Notice— Peo- 

CEDUBE   IN   COUBTS. 

The  appellate  court  wIU  take  judicial  no- 
tice that  it  is  the  custom  and  practice  in  the 
lower  courts  for  the  clerks  to  fix  the  amount 
of  appeal  bonds. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  61;    Dec.  Dig.  g  42.»] 

Wheeler,.  J.,  dissenting. 

Appeal  from  Superior  Court,  Hartford 
County;    Luden  F.  Burpee,  Judge. 

Action  by  Morris  D.  Farber  against  Angelo 
Contl.  B^m  a  Judgment  for  plaintiff  In  the 
city  court,  defendant  appealed  to  the  superi- 
or court,  where  plaintiff's  plea  In  abatement 
was  sustained.  F1:om  a  Judgment  dismissing 
the  defendant's  appeal,  defendant  appeals. 
Reversed  and  remanded. 

Joseph  P.  Tutfle,  for  appellant  John  T. 
Robinson  and  Morris  Older,  for  appellee. 

THAYER,  J.  The  charter  of  the  city  of 
Hartford  provides  that  any  party  aggrieved 
by '  a  final  Judgment  or  decree  of  the  city 
court  In  any  cause  In  which  the  matter  In  de- 
mand exceeds  $500  "may  appeal  therefrom 
to  the  superior  court  to  be  held  at  Hartford 
upon  giving  such  bond  as  said  city  court 
may  order."  The  defendant  in  this  case  ap- 
pealed to  the  superior  court  from  a  Judg- 
ment against  him  In  the  city  court  of  Hart- 
ford, and  the  plaintiff  in  the  superior  court 
filed  a  plea  in  abatement  of  the  appeal  upon 
the  ground  that  the  city  court  did*  not  order 
any  bond  or  fix  the  amount  .of  the  bond 
to  be  given  upon  the  appeal,  and  that'  no 
bond  ordered  by  the  city  court  was  given  on 
the  appeal.  It  appears  from  the  finding 
that  after  giving  notice  of  appeal  in  the  city 
court  the  attorney  for  the  defendant  asked 
the  clerk  of  that  court  the  practice  In  giv- 
ing bonds  on  appeal  to  the  superior  court, 
and  was  told  that  $100  was  the  usual  amount 
of  such  bond)  and  that  he  (the  attorney) 
could  give  such  bond  at  any  time.  The  at- 
torney thereupon  gave  bond  by  himself  recog- 
nizing in  that  amount,  and  the  clerk  later 
furnished  him  with  certified  copies  of  the 
record  which  were  filed  in  the  superior  court. 
This  conversation  with  the  clerk  and  the  giv- 
ing of  the  bond  took  place  In  the  latter's 
private  office  and  not  in  court  It  is  found 
that  the  city  court  did  not  order  any  bond 
upon  the  appeal;  that  there  was  no  estab- 
lished custom  or  practice  relating  to  the  giv- 
ing of  bonds  upon  appeahi  from  that  court 
to  the  superior  court;  and  that  the  court 
bad  made  no  standing  order  or  rule  relating 
t'o  the  amount  of  the  bond  to  be  given  on 
such  appeals.  As  the  case  was  tried  upon  a 
denial  of  the  allegations  of  the  idea,  the  flnd- 
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log  is  conclusive  upon  the  defendant  nnlees 
the  bond  given  as  described  In  the  finding 
is  to  be  beld  to  be  a  bond  ordered  by  tbe 
conrt  If  it  iB,  the  conclusion  of  tlie  su- 
perior court  was  wrong. 

[1]  Since  tbe  organization  of  tbe  city  of 
Hartford  tbere  has  been  a  city  court,  and  a 
right  of  appeal  from  its  judgments  to  tbe 
superior  court  lias  always  existed.  Prior  to 
1905  nothing  was  said  In  the  charter  con- 
cerning the  bond  to  be  given.  Until  1869 
tlie  charter  provided  that  the  appeal  was  to 
be  upon  the  same  terms  as  appeals  from 
the  county  court  to  the  superior  court  The 
General  Statutes  provided  that,  on  appeals 
from  the  county  courts  to  the  superior  court, 
"satisfactory  security"  should  be  given.  In 
a  revision  of  the  charter  passed  in  1859 
(Laws  1859,  p.  27),  after  the  county  courts 
bad  been  discontinued,  the  appeal  to  the  su- 
perior court  was  stUl  allowed,  and  nothing 
was  said  as  to  the  terms  upon  which  it 
should  be  allowed.  This  continued  until  the 
present  provision  was  made  in  1905  In  an  act 
concerning  the  city  court  of  Hartford  (Sp. 
Acts  1005,  p.  600).  By  this  act  an  appeal  to 
the  superior  court  Is  allowed  only  in  cases 
where  the  matter  In  demand  exceeds  $500 
and  tbe  former  provision  relating  to  -ap- 
peals, which  had  allowed  an  appeal  when  the 
matter  In  demand  exceeded  $100,  Is  expressly 
repealed. 

Tbe  taking  of  the  recognizance  and  allow- 
ing the  appeal  are  clerical,  not  judicial,  acts. 
Spencer  v.  Houghton,  77  Conn.  38,  41,  SS  Atl. 
236.  They  may  therefore  be  performed,  in  the 
absence  of  express  provision  to  the  contrary, 
by  tbe  clerks  of  courts.  Such  was  the  ex- 
isting law  when  the  act  of  1905  was  passed. 
In  appeals  to  this  court  the  amount  of  the 
bond  is  fixed  by  tbe  clerk  of  the  court  from 
which  the  appeal  is  taken,  and  the  appeal 
allowed  by  him.  Such  was  no  doubt  tbe 
practice  In  the  county  courts  whose  pro- 
cedure was  to  be  followed  by  the  dty  court 
under  the  early  charters.  Section  791  of 
the  General  Statutes  provides  that  uiwn  ap- 
peals to  the  Supreme  Court  of  EJrrors  addi- 
tional security  may  be  ordered  by  the  judge 
who  tried  tbe  case  or  by  the  court  to  which 
the  appeal  Is  taken,  thus  providing  a  rem- 
edy for  the  appellee  if  the  clerk  takes  an  in- 
sufflcient  bond  on  appeal.  And  by  section 
716  when  any  court  in  which  an  action  Is 
pending  shall  find  that  an  insufficient  bond  or 
no  bond  at  all  has  been  taken  for  prosecution 
or  appeal  it  shall  order  a  sufficient  bond  to  be 
given.  The  bond  Is  given  only  to  secure  the 
costs  if  the  appeal  is  not  pursued.  Allen  v. 
Woodruff,  63  Conn.  869,  370,  28  Atl.  532. 
This  statute  affords  ample  protection  for 
tbe  appellee,  where  an  appeal  has  been  en- 
tered In  the  appellate  court  Tbe  only  way 
that  harm  could  come  to  him  If  an  insuffi- 
cient bond  were  taken  would  be  by  the  ap- 
pellant's failure  to  enter  the  case  in  that 


court  This  provision  existed  when  the  1906 
amendment  to  the  city  charter  above  men- 
tioned was  passed.  It  affords  the  appellee 
the  right  If  If  did  not  exist  before,  to  apply 
to  the  court  for  an  order  for  a  different  bond 
if  the  clerk  fixes  an  insufficient  one.  While 
tbe  taking  of  the  recognizance  is  a  (derical 
act  it  becomes  a  matter  of  record  as  a  part 
of  the  files  of  the  court  Being  taken  by  a 
court  officer,  and  being  entered  among  the 
records  of  the  conrt  It  Is  spoken  of  and  treated 
as  taken  by  the  court.  Whether  there  be  a 
formal  order  of  court  or  not  the  clerk  actis 
under  the  court's  orders  because  bis  clerical 
acts  are  subject  to  its  orders.  There  need 
not  be  a  formal  order  In  each  case  as  to  the 
taking  of  the  bond  even  in  criminal  cases.  A 
general  continuing  order  is  presumed.  Tain- 
tor  V.  Taylor,  36  Conn.  242,  251,  4  Am.  Bep. 
68.  Many  of  the  clerical  acts  of  the  clerk 
are  done  without  direct  orders  of  the  court 
He  Is  a  mere  arm  of  tbe  court  to  perform  ti 
portion  of  the  acts  necessary  to  be  done  by 
tbe  court  but  which  are  not  of  a  judicial 
nature.  The  statutes  prescribe  many  of  tbe 
duties  of  the  clerks  of  tbe  different  courts. 
But  many  of  these  duties  are  not  so  prescrib- 
ed. In  a  general  way  all  tbe  clerk's  acts  In 
the  performance  of  bis  duties  .to  the  court 
are  treated  and  spoken  of  as  titte  acts  of 
the  court  We  think  it  was  In  this  sense 
that  the  language  of  the  charter  in  question 
was  used.  It  cannot  have  been  Intended  by 
the  Legislature  that  the  court  must  be  in 
actual  session  to  allow  an  appeal  and  fix 
the  amount  of  a  bond  for  costs.  Tet  this  is 
tbe  effect  of  the  provision  if  a  literal  con- 
struction Is  placed  upon  It  The  judge,  when 
tbe  court  Is  not  In  session  is  not  tbe  court 
and  therefore  could  no  more  order  tbe  bond 
or  fix  the  amount  of  it  or  allow  the  appeal 
than  the  derk  could.  We  think  that  It  is 
not  to  be  so  taken. 

[2]  While  it  Is  found  tliat  there  was  no  ee- 
tablished  custom  or  practice  rdating  to  the 
giving  of  bonds  on  appeal  in  the  city  conrt 
there  Is  such  custom  and  practice  in  the 
other  courts  of  which  we  take  judicial  no- 
tice. The  charter  does  not  prescribe  the 
duties  of  the  clerk  of  the  city  court  other- 
wise than  that  they  are  tbe  same  as  those 
of  the  superior  court  We  think  that  the 
charter  in  the  provision  referred  to  intends 
by  "such  bonds  as  the  city  court  may  order" 
such  bonds  as  either  the  judge  of  the  court 
or  the  clerk  acting  under  his  orders  in  pur- 
suance of  the  established  practice  shall 
order  either  when  tbe  court  is  In  session  or 
otherwise  and  that  the  fixing  and  taking  of 
the  bond  in  question,  no  application  to  the 
judge  to  order  a  different  one  having  been 
made,  was  a  compliance  with  that  provision, 
and  should  have  been  so  held  by  tbe  trial 
court 

There  Is  error.  The  other  Judges  con- 
curred, exc^t  WHEELEB,  J.,  who  dissented. 
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(31  R.  I.  Kg) 

OARDABELU  ▼.  PBOVIDEINOB  JOUR- 
NAL GO. 

(Supreme  Conrt  of  Rhode  Island.    July  11, 
19U.) 

1.  LtBBL  AND    SlAITDEB   ({   112*)— EnDENCB— 

Verdict. 

In  an  action  for  libel,  evidence  \eld  suffi- 
cient to  sustain  a  verdict  for  plaintiff. 

[E<d.  Note. — EV>r  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §i  325-S41;  Dec.  Dig.  | 
112.»] 

2.  TbIAI,  (I  296*)— EZEUFIABT  Daicaqeo— In- 
STBucnoNs— Cube  by  Othbb  Instbuctions. 

An  instruction,  in  an  action  for  libel,  that, 
if  the  juiy  found  that  plaintiff  was  entitled  to 
a  verdict  and  was  also  entitled  to  exemplary 
damages,  the  amount  to  be  awarded  was  en- 
tirely within  the  jury's  discretion,  was  not  ol>- 
jectionable;  the  court  having  subsequently 
charged  that  plaintiff  could  in  no  event  recover 
more  than  the  ad  damnum  in  the  writ. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
D«.  U  705-T18;  Dec.  Dig.  I  296.*] 

3.  lilBKL     AND     SlANDEB     ({     124*)— LIBELOUS 

Abticlk— Publication  —  ConstitutiowaIi 

PBO  VISIONS. 

Const  art  1.  i  20,  provides  that  the  lib- 
erty of  the  press  being  essential  to  the  securitv 
of  freedom  in  the  state,  any  person  may  publish 
his  sentiments  on  any  subject  being  responsi- 
ble for  the  abuse  of  that  liberty,  and  in  trials 
for  libel  the  truth,  unless  published  for  mali- 
cious motives,  shall  be  a  sufficient  defense  to 
the  person  charged.  Held,  that  an  instruction 
that  if  defendant,  in  an  action  for  libel,  bad 
satisfied  the  jury  by  a  fair  preponderance  of 
the  evidence  that  the  matters  published  were 
true,  and  that  the  publication  was  not  actuated 
by  malice,  but  was  published  in  good  faith,  then 
the  verdict  should  t>e  for  defendant,  but,  if 
the  matter  was  published  from  a  malicions  mo- 
tive, the  truth  of  the  publication  would  consti- 
tute no  defense,  was  a  proi)er  exposition  of 
such  constitutional  provision. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g{  366-373;  Dee.  IMg.  f 
134.*] 

Sweetland  and  Johnson,  JJ.,  dlsaentliig. 

Etxceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Pletro  Gardarelli  against  the 
Providence  Journal  Company.  Judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

See,  also,  80  AO.  590. 

Frank  H.  Wildes,  for  plaintiff.  Francis  B. 
Keeney,  Seeber  Edwards,  and  Edwards  & 
Angell,  for  defendant 


BLODGETT,  J.  After  verdict  for  the 
I^aintifl  in  this  action  of  libel.  In  which  the 
trath  of  the  publication  complained  of  as 
libelous  was  pleaded  by  the  defendant,  the 
cause  Is  brought  here  on  defendant's  excep- 
tions to  the  denial  of  a  new  trial  by  the  su- 
perior court  and  also  because  of  alleged  er- 
ror In  the  admission  and  rejection  of  testi- 
mony and  in  the  Instructions  and  refusals  to 
Instruct  the  Jury  by  the  trial  Justice. 


[1]  The  articles  complained  of  were  pub- 
lished In  tite  Providence  Daily  Journal  April 
19,  1909,  and  the  Evening  Bulletin  of  the 
same  date,  and  In  the  same  papers  on  April 
26,  1909,  and  are  set  forth  in  the  declaration 
as  follows: 

"Constable  Peter  Gardarelli  offers  news- 
paper man  protection,  believing  him  poker 
sharp  planning  to  open  Joint.  Says  he  al- 
ready has  one  unlicensed  saloon  on  bis  list. 
This  constable,  Peter  Gardarelli,  thought  be 
was  talking  to  a  poker  sharp,  who  was  plan- 
ning to  start  a  'Joint'  In  Centredale.  Not 
only  did  he  offer  to  assure  protection  for  a 
financial  consideration,  but  be  also  wanted 
the  gambling  place  on  bis  own  land  In  a 
shack  he  would  build  for  the  purpose.  Gar- 
darelli declared  that  he  already  had  one  di- 
e&t  of  this  sort  on  bis  list — the  proprietor  of 
an  unlicensed  drinking  place  up  Waterman 
avenue.  Gardarelli,  "who  Is  known  as  Pete 
by  all  the  inhabitants  of  North  Providence, 
happened  to  get  the  Impression  when  he  was 
talking  to  the  newspaper  man  that  his  Inter- 
viewer was  a  poker  sharp  who  wanted  to 
open  up  a  gambling  Joint  In  Oentredale. 

"The  obliging  constable  promised  the  sup- 
posed gambler  that  be  would  give  him  full 
police  i^otectlon  If  he  should  open  a  place  on 
bis  beat  By  way  of  proof  that  he  could 
furnish  such  protection,  be  named  a  place 
under  bis  protection  that  was  selling  beer 
without  a  license. 

"I  win  tip  you  off. 

"Gardarelli  was  espedally  anxious  that  tbe 
supposed  gambler  should  not  make  any  at- 
tempt to  get  iMTotection  through  Chief  WU- 
lis. 

"I  will  know  tbe  moment  a  raid  Is  plan- 
ned and  I  will  tip  you  off  he  said.  WUlls 
once  got  after  this  beer  place  that  I'm  pro- 
tecting and  I  simply  went  up  there  and  tip- 
ped them  off,  I'll  do  the  same  for  you.  The 
newspaper  man  approached  Gardarelli  first 
on  Saturday  night  At  that  time  the  con- 
stable was  standing  In  front  of  the  Centre- 
dale  Hotel.  Within  the  hotel,  musldana  were 
playing  a  lively  tune  and  shouts  could  be 
heard  for  half  a  block.  Gardarelli  said  be 
would  Interfere  In  a  minute  If  be  dared.  He 
said  he  couldn't  even  make  an  attempt  to 
stop  Sunday  selling,  for  If  he  did,  his  head 
would  be  cut  otl.  When  asked  about  the 
chances  for  opening  a  imker  room,  where 
some  big  players  from  Providence  could  get 
Into  a  lively  Sunday  game  without  any  pos- 
sibility of  Interference,  Gardarelli  thought 
for  a  minute,  and  then  said  be  knew  of  a 
plan  that  would  Just  suit  He  explained 
that  he  owned  some  30  acres  of  woodland 
about  a  quarter  of  a  mile  back  from  Water- 
man avenue,  near  Sawin  avenue  and  that  be 
could  build  a  shack  on  it  and  let  tbe  poker 
players  use  It  If  any  questions  were  ask- 
ed, he  said  be  could  tell  tbe  people  that  be 
was  going  to  put  bis  engine  In  tbe  shed. 


•For  otlisr  oases  sea  same  topic  and  section  NUMBBR  in  Dec  Dig.  *  Am.  Dig.  Kay  No.  Series  ft  Rep'r  Indexes 
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"Price  Wouldn't  Be  High. 

"He  said  be  could  furnish  complete  pro- 
tection, and  that  his  price  wouldn't  be  so 
high  that  he  would  get  rich  In  a  minute. 

"Cardarelll  confided  to  the  newspaper  man 
that  he  was  practically  certain  of  being  elect- 
ed chief  of  police  at  the  next  election,  and 
that  even  better  protection  could  be  given 
after  that 

"At  the  conclusion  of  the  conversation  he 
told  the  reporter,  confidentially,  that  the 
reason  why  he  wanted  to  close  np  the  sa- 
loons which  were  running  in  Centredale  on 
Sundays  was  because  the  saloon  keepers  had 
tried  to  make  him  lose  his  Job. 

"Cardarelll  repeated  all  these  statements 
yesterday  In  the  presence  of  another  wit- 
ness. 

"The  reporter  then  went  to  Centredale  to 
see  If  conditions  had  Improved  since  last 
Sunday,  when  Constable  Peter  C?ardarelli 
watched  the  operations,  and  teld  the  reporter 
that  such  a  condition  was  allowed  because 
some  one  was  getting  his  'rake-ott.' 

"Constable  Charles  H.  Brown  Is  a  new 
man,  appointed  to  take  the  place  of  Con- 
stable Cardarelll,  who  last  week  offered  to 
give  protection  to  the  Journal  man,  think- 
ing him  a  poker  sharp  preparing  to  open  a 
poker  Joint" 

The  declaration  aleo  avers  that  °at  each  of 
the  times  complained  of  the  platntltf  was'  a 
duly  elected  and  commissioned  constable  of 
said  town  of  North  Providence  and  was  In 
the  receipt  of  an  income  also  as  a  paid  mem- 
ber of  the  police  force  of  said  town  for  serv- 
ices as  an  officer  on  Saturday  nlgbts  and 
Sundays  In  said  town,  and  that  by  reason  of 
said  publications  he  has  not  only  been  'great- 
ly damaged  In  his  reputation,  but  has  lost 
these  positions  and  ofllces  thereby  and  the 
Income  resulting  therefrom. 

The  evidence  for  the  defense  Is  to  the  ef- 
fect that  the  plalntiflF  made  the  statements 
and  offer  complained  of  to  one  of  the  defend- 
ant's reporters,  while  the  plaintiff  denies  that 
any  such  interview  ever  occurred,  or  that 
he  ever  saw  or  knew  the  reporter  until  the 
latter  amieared  as  a  witness  against  the 
plaintiff  at  a  hearing  before  the  town  coun- 
cil of  said  town  on  May  3,  1909,  called  for 
the  purpose  of  Investigating '  these  charges 
against  the  plaintiff. 

In  his  decision  denying  the  motion  for  a 
new  trial,  the  trial  Justice  says:  "An  irrec- 
oncilable mass  of  conflicting  testimony  is 
presented.  The  Jury  found  for  the  plaintiff. 
The  burden  of  establlsbing  the  truth  of  the 
publications  is  npon  the  defendant.  It  Is  by 
no  means  clear  that  the  defendant  has  an- 
swered the  requirement  of  the  law  In  this 
respect  The  court  cannot  say,  as  a  matter 
of  law,  that  the  Jury  was  not  warranted  in 
returning  a  verdict  for  the  plaintiff." 

We  are  compelled  to  the  same  conclusion. 
It  Is  evident  that  both  accounts  cannot  be 
correct 

The  verdict  In  this  case  Is  not  difficult  to 


understand,  inasmuch  as  an  OEamlnatlon  of 
the  testimony  given  by  the  d^endant's  re- 
porter Underhill  upon  his  direct  examination 
at  the  trial  shows  many  admitted  falsehoods 
told  by  him  to  the  plaintiff  and  others,  by 
this    term    meaning   statemaits   admittedly 
known  to  be  untrue  and  which  were  made 
with  Intent  to  deceive  the  plaintiff  and  oth- 
ers, viz. :  Page  258 :  "Q.  Where  are  you  em- 
ployed?    A.  Provldmce   JoumaL     Q.  How 
long  have  you  been  employed  on  the  Provi- 
dence Journal?    A.  Since  the  15th  of  June, 
1008.    Q.  In  what  capacity?    A.  A  reporter. 
Q.  What  particular  line  of  reporting  do  you 
do?    A.  At  present  I  have  charge  of  the  De- 
partment   of    State    Politics."      Page    284: 
"Then  so  as  to  throw  him  off  the  track  as 
to  my  real  identity  I  told  him  that  I  vras  a 
poker  player.    I  said,  'Do  you — is  there  any 
gambling  out  here?*    He  said,  'Oh,  there  Is  a 
little,  not  Very  much.    Once  In  a  while  I  see 
the  boys  having  a  game.'    I  think  he  said 
near  the  police  station,  but  he  said  there 
was  none  out  there  to  speak  of.     I  said: 
That  is  my  line.    I  am  a  poker  player.'    And 
I  told  him  that  the  Providence  Journal  had 
been    conducting    so    rigorous    a    campaign 
against  gambling  and  gamblers  In  the  city 
that  we  fellows  In  the  dty  had  been  com- 
pelled to  shut  up  and  get  out  and  I  told 
him  I  had  come  out  there  for  the  purpose  of 
looking  the  ground  over  to  see  if  perhaps  I 
couldn't  find  some  place  where  I  could  start 
up  a  little  game  out  there.    Told  him  it  was 
convenient  to  the  city  because  of  the  trolley 
line^  and  it  seemed  to  be  in  a  somewhat  oat 
of  the  way  place.     This  conversation  took 
some  time,  a  good  deal  more  time  than  I 
have  taken  to  tell  it    And  I  asked  him  If 
he  knew  of  a  place  where  I  could  start  up 
such  a  game.    I  had  in  mind — oh,  some  room 
over  a  store,  or  something  of  that  sort    And- 
he  promptly  reified  that  he  knew  of  Just  the 
sort  of  a  place  that  I  was  looking  for.    He 
said  he  had  a  good  place  where  we  could 
run  a  Sunday  game.     Well,  I  had  bad  no 
thought  of  a   Sunday  game;  but  seeing  he 
began  to  talk  the  way  I  wanted  him  to  talk, 
I  took  the  new  lay  he  gave  me  and  began 
to  talk  of  a  Sunday  game."    Page  266:   "Q. 
Was  anything  said  by  you  about  your  Hav- 
ing a  partner?    A.  Yes,  I  told  him  I  had  a 
partner,  and  I  told  him  I  furnished  the  mon- 
ey to  run  the  game;   that  my  partner  was 
the  practical  man  of  the  two.    I  told  blm  T 
would  have  to  talk  the  matter  over  with 
him,  but  I  thought  the  proposition  looked 
very  favorable,  that  we  would  come  out    Oh, 
I  asked  him  where  I  could  see  him  the  next 
afternoon."    Page  275 :    "Q.  By  the  way,    do 
you  play  poker?    A.  I  do  not     Q.  Do  you 
know  how  to  play  poker?     A.  1  do  not.** 
Page  278:     "Q.  What  did  you  endeavor   to 
ascntain    ttom    MCCormack?      A.  I    asked 
him  If  Mr.  Cardarelll  waa  on  that  beat  that 
afternoon.     He  told  me,  no,  he  had  been 
transferred  to  Woodvlllfe     I  asked  him    tZ 
Cardarelll  had  some  woodland  and  told  lULzn 
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I  was  interested  In  buying  some  woodland 
and  that  Cbrdarelll  bad  some."  Page  279: 
"Q.  Now  tell  us  wliat  conversation  you  bad 
witb  blm  that  afternoon.  A  I  introduced 
my  brother  to  him  as  Mr.  Stanley.  I  said, 
This  Is  my  brother,  Mr.  Stanley.'  I  said,  'I 
hadn't  told  you  my  name  before,  but  my  name 
Is  Stanley.  Mis  name  is  Walter  Stanley,  and 
mine  Is  Edward  Stanley.'  I  said,  'My  part- 
ner was  unable  to  come  this  afternoon,  and 
my  brother  happened  to  be  In  the  city  on 
business.  I  thought  I  would  bring  him  out 
with  me.'  Q.  What  talk  did  you  have  with 
him  about  these  matters  that  yon  discussed 
with  him  the  night  before?  A.  I  told  him 
my  purpose  in  coming  out  was  to  And  out 
how  much  it  would  cost  us  to  run  this  poker 
place  that  we  talked  about  up  In  his  woods. 
He  said,  'Well,  I  will  tell  you,  I  want  to  be 
frank  with  you,  and  I  feel  that  I  ought  to 
tell  you  at  the  start  if  you  build  that  sha(^ 
yon  will  hare  to  pay  for  it'  I  said,  'Well, 
how  much  will  it  cost?'  He  said,  'Well,  it 
ought  not  to  cost  much  more  than  $25.'  I  said, 
1)0  you  think  you  can  build  it  for  from  SO 
to  100,  not  more  than  100?'  He  said,  'Yes, 
without  any  question.'  I  said, ''Well,  then. 
If  yon  can  build  it  for  that,  and  we  come  to 
an  agre^nent,  I  will  want  you  to  build  it, 
and  there  wouldn't  be  any  trouble  about  the 
mon^  provided  we  can  get  It  done  for  that 
amount.' "  Page  280 :  "Q.  What  was  said.  If 
anything,  that  afternoon  abont  protection? 
A.  I  asked  Idm — ^I  told  him  that  the  big 
thing  with  us  was  to  be  sore  that  we  would- 
n't get  arrested,  and  he  said  if  yon  had  the 
right  kind  of  men  there  was  absolutely  no 
question  at  all  abont  that  He  said  he  had 
this  beer  place  he  had  protected  for  two 
years  and  was  able  to  tip  them  oft  when 
there  was  going  to  be  a  raid,  and  he  said 
he  was  dead  sure  to  be  elected  town  sergeant 
or  chief  of  police,  I  don't  know  which  b« 
called  it  at  the  coming  election,  and  be  said, 
"When  I  am  chief,  then  I  will  be  able  to  give 
you  even  better  protection  than  I  can  give 
yon  now.'  I  sdld,  'Well,  how  much  is  it  go- 
ing to  cost  us  to  get  this  protection?'  He 
laughed  and  said,  'Well,  it  wouldn't  be  bo 
much  that  I  can  get  ricb  in  a  minute.'" 
Page  281:  "Q.  120.  What  was  said  that 
Sunday  afternoon  as  to  the  kind  of  men 
that  would  frequent  yonr  place  as  to  wheth- 
a  they  would  be  the  kind  that  would  peach? 
A.  He  told  me  of  course  a  good  deal  of  our 
security  from  arrest  would  depend  upon  the 
kind  of  men  who  would  come  to  play  the 
game.  He  said  if  they  were  the  sort  of  fel- 
lows that  would  keep  their  mouths  shut  and 
not  give  the  thing  away  'themselves  there 
would  be  no  trouble  He  said  also,  'Tou 
know  this  will  be  op  on  my  place,  and  if 
you  are  caught  I  will  be  caught  and  I  want 
yon  to  have  the  right  kind  of  men.'  I  told 
Iiim  I  had  only  big  gamblers  playing  with 
me  and  there  was  no  question  at  all  about 
that"  On  cross-examination  he  further  tes- 
tlfled  as  follows:    Pafe  308:   "Q.  Tour  spe- 


cial orders  upon  this  day  was  to  go  out  to 
get  the  lay  of  the  liquor  saloons  in  order  to 
see  whether  or  not  there  was  any  illegal  liq- 
uor selling  there  the  following  day?  A  Also 
to  find  out  the  conditions  there  Saturday 
nights  with  regard  to  young  girls  and  women 
coming  out  Q.  But  your  principal  object 
that  night  was  to  locate  the  rear  doors,  was 
it  not  of  the  saloons?  A.  Oh,  no.  I  didn't 
go  Into  the  rear  doors.  Jnst  simply  looked 
over  the  ground  so  I  would  know  where  the 
saloons  were  and  know  the  location  of  things 
generally.  Q.  Tou  were  not  directed  to  go  out 
there  and  get  conversation  from  Cardarelll 
In  regard  to  gambling,  were  you?  A.  Ab- 
solutely not."  Page  316:  "Q.  And  you  say 
that  yon  Introduced  Walter  Stanley  as  the 
party  that  was  with  you,  but  not  as  your 
partner?  A  Yea  No,  I  told  him  my  part- 
ner was  unable  to  come.  My  brother  hap- 
pened to  lie  In  the  city." 

It  thus  appears  from  the  reporter's  own 
testimony  that  he  was  instructed  simply  to 
obtain  evidence  as  to  the  alleged  Illegal  sale 
of  liquor  In  that  town,  and  ttiat  be  was  not 
instructed  or  assigned  to  interview  the  plain- 
tlfT  concerning  the  illegal  protection  of  a 
gambling  house.  He  admits  giving  a  false 
name  and  a  false  occupation  and  making  the 
other  false  representations  set  forth  in  the 
above  citations  from  bis  testimony.  There 
seems  to  be  no  qnestlon  in  the  mind  of  the 
reporter  that  the  course  he  thus  pursued  was 
entirely  proper  and  commendable  He  does 
not  urge  in  extenuation  that  bis  falsehoods 
were  required  of  him  by  his  superiors,  but 
expressly  avers  that  his  Instructions  were 
(page  304,  Q.  266) :  "I  am  expected  to  get  the 
absolute  truth,  nothing  more,  and  nothing 
lees."  He  admits  that  he  exceeded  his  in- 
structions In  his  Interviews  with  the  plain- 
tiff, concerning  the  protection  of  a  gambling 
houqe  referred  to;  he  was  not  an  officer  of 
the  law  charged  with  the  duty  of  detecting 
and  punishing  those  who  had  violated  the 
laws  of  the  state  prohibiting  illegal  gaming. 
And  these  false  statements  were  made  by 
him,  not  to  aid  any  officer  of  the  law  in  ob- 
taining evidence  of  any  past  violation  of  the 
laws  of  the  state  against  illegal  gaming,  but 
upon  liis  own  admission,  were  propositions 
on  bis  part  that  both  the  plaintiff  and  him- 
self should  thereafter  violate  those  laws,  the 
plaintiff  by  knowingly  letting  to  the  reporter 
a  "building  or  tenement"  to  be  nsed  for  "il- 
legal gaming"  contrary  to  the  provisions  of 
Oen.  Laws  1009,  c.  108,  }  5,  and  also  to  re- 
ceive therefor  as  constable  money  in  viola- 
tion of  Gen.  Laws  1909,  c.  342,  §  21,  as  fol- 
lows; "Every  sheriff,  deputy  sheriff,  town 
sergeant  city  sergeant  or  constable,  who 
sbaU  receive  from  any  defendant  or  any  oth- 
er person  any  money  or  other  valuable  thing 
as  a  consideration,  reward  or  inducement 
for  omitting  or  delaying  to  i)erform  any  dnty 
pertaining  to  bis  office,  shall  be  imprisoned 
not  exceeding  six  months,  or  be  fined  not  ex- 
ceeding five  hundred  dollars."    By  the  pro- 
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Tlaiona  of  Oen.  Laws  1009,  c.  123,  f  17,  It  Is 
made  the  "special  duty"  of  all  constables 
"to  use  their  utmost  eftorts  to  repress  and 
prevent   crime   by   the   suppression    of   all 

•  •  •  gambling  places."  The  reporter  on 
his  part  proposed  to  keep  and  maintain  the 
common  nuisance  of  a  "building,  place  or 
tenement  •  •  •  resorted  to  for  lU^al 
gaming,"  contrary  to  the  provisions  of  Gen. 
Laws  1909,  c.  108,  {  3,  and  was  to  bribe  an 
officer  of  the  law  to  permit  him  to  do  so. 
Oen.  Laws  1909,  c.  350,  {  2,, Is  as  follows: 
"Bvery  person  who  shall  aid,  assist,  abet, 
counsel,  hire,  command  or  procure  another  to 
commit  any  crime  or  offense  shall  be  pro- 
ceeded against  as  principal  or  as  an  acces- 
sory before  the  fact,  according  to  the  nature 
of  the  offense  committed,  and  upon  convic- 
tion shall  suffer  the  like  punishment  as  the 
principal  offender  is  subject  to  by  this  title." 
There  seems  to  be  no  recognition  on  his 
part  that.  In  thus  admitting  these  falsehoods 
In  order  to  Induce  the  plaintiff  to  violate  the 
law  and  his  oath  of  office,  the  reporter  is 
at  the  same  time  impeaching  the  credibility 
of  his  own  testimony  in  other  respects,  and 
is  thus  defeating  the  very  end  he  la  seeking 
to  accomplish.  And  he  has  only  himself  to 
blame  if  the  Jury  disbelieved  his  entire  story. 
It  is  but  Just  to  add  that  not  only  did  the 
reporter  go  beyond  the  instructions  given 
him,  as  above  set  forth,  but  that  there  is 
no  evidence  that  his  superiors  ever  authoriz- 
ed or  instructed  him  to  make  any  false  rep- 
resentations of  any  kind.  Indeed,  a  careful 
examination  of  the  entire  articles  complained 
of  fails  to  disclose  therein,  and  as  printed, 
any  misrepresentation  made  by  the  reporter 
to  the  plaintiff,  but  makes  it  to  appear  that 
Gardarelll  had  "happened  to  get  the  impres- 
sion" that  the  reporter  was  a  gambler,  but 
that  the  reporter  did' not  say  so,  nor  did  he 
undeceive  the  plaintiff  in  this  respect.  Thus, 
the  language  in  the  article  that  "Cardarelll, 
who  Is  known  as  Pete  by  all  the  inhabitants 
of  North  Providence,  happened  to  get  the 
impression  when  he  was  talking  to  the  news- 
paper man  that  his  interviewer  was  a  poker 
sharp  who  wanted  to  open  up  a  gambling 
joint  in  Centredale,"  conveys  no  intimation 
that  the  reporter  had  falsely  told  Cardarelli : 
"That  is  my  line;  I  am  a  poker  man."  Nor 
does  It  appear  from  the  articles  as  published 
that  the  offers  therein  referred  to  of  protec- 
tion and  of  the  erection  of  a  building  on 
land  belonging  to  Cardarelll  were  not  vol- 
unteered by  Cardarelll,  but  were  made  in  re- 
sponse to  the  admittedly  false  statements 
and  questions  of  the  reporter.  Page  265 :  "I 
asked  him  if  he  knew  of  a  place  where  I 
could  start  np  such  a  game.  •  •  •  He 
said  he  had  a  good  place  where  we  could  run 
a  Sunday  game  •  •  •  I  asked  him  what 
kind  of   a   place  he  could   tell   me  about 

•  •  ♦  I  told  him  I  wouldn't  want  to  come 
out  there  unless  I  would  be  assured  that 
the  police  wouldn't  raid  us,  and  he  told  me 
tliat  that  place  was  right  on  his  beat,  and 


that  he  would  know  beforehand  if  any  raid 
was  planned." 

In  the  article  it  Is  stated,  "When  asked 
abont  the  chances  for  opening  a  poker  room, 
where  some  big  players  from  Providence 
could  get  Into  a  lively  Sunday  game  with- 
out any  possibility  of  interference,  Carda- 
relli thought  for  a  minute,  and  then  said  he 
knew  of  a  plan  that  would  just  suit."  In 
the  reporter's  testimony  he  said  (page  282, 
Q.  120) :  "I  told  him  /  had  only  big  gamblers 
playing  with  me  and  there  was  no  question 
at  all  about  that."  The  defendant  company 
has,  however,  admittedly  published  the  arti- 
cles in  question,  and  in  justification  it  is 
forced  to  rely  upon  the  testimony  of  a  wit- 
ness whom  the  Jury  evidently  entirely  dis- 
credited. 

Again,  the  defendant's  reporter  testified 
as  follows,  on  cross-examination:  Page  290: 
"Now  Mr.  Underbll],  I  wish  to  ask  you 
whether  this  statement  is  correct:  'The  re- 
porter then  went  to  Centredale  to  see  if  con- 
ditions had  Improved  since  last  Sunday, 
when  Constable  Pietro  Cardarelli  watched 
the  operations  and  told  the  reporter  that 
such  a  condition  was  allowed  because  some 
one  was  getting  his  rake-off.'  A.  That  ap- 
peared in  wliat  paper?  Q.  I  don't  care  what 
paper.  Is  it  correct?  (Objected  to  by  Mr. 
Edwards.)  A.  I  can't  fix  the  Sunday  unless 
you  tell  me.  The  Court:  Fix  the  date.  Q. 
The  26th  pt  ApriL  A.  That  appeared  In  the 
26th?  Q.  Yes.  A.  That  was  not  correct. 
Q.  That  is  not  correct?  A.  It  is  not  correct. 
Q.  Then  in  so  far  as  that  libelous  matter  is 
concerned  the  statement  Is  false?  A.  It  Is 
not  correct  in  so  far  as  saying  the  conversa- 
tion on  the  Sunday  before  took  place  in 
Centredale.  Q.  And  in  so  far  as  saying  that 
Cardarelll  watched  the  operations  In  Centre- 
dale?  A.  It  Is  Incorrect  in  that  detail  al- 
so." Page  295:  "Q.'The  use  of  force  to 
get  in  was  a  necessity,  for  the  room  was 
packed  solid  with  customers.'  A.  Literally 
solid.  Q.  "These  were  jammed  in  solid  tiers 
about  the  bar,  and  the  one  bartender  was 
dripping  with  sweat  as  be  tried  to  fill  the 
orders.'  A.  That  Is  correct  Q.  According 
to  your  testimony  that  occurred  after  you 
went  into  the  Centredale  Hotel?  A.  That 
is  correct  and  in  that  essential  that  article 
is  Incorrect  That  article  says  I  went  to 
Seamans'  first  and  to  Centredale  next  but 
the  article  was  written  hurriedly,  and  some 
way —  Q.  And  is  the  whole  article  incorrect 
the  same  way  as  the  Individual  part?  The 
Court:  Don't  break  in  on  the  wltnras.  (Last 
answer  repeated  by  stenographer.)  A.  And 
In  some  way  the  time  of  going  to  the  Sea- 
mans'  saloon  and  the  Centredale  saloon  was 
transposed.  The  fact  is  that  I  went  to  the 
Centredale  Hotel  first  Q.  But  the  facts  as 
stated  with  the  transposition  of  the  names, 
the  facts  as  stated  are  true,  are  they  not? 
A.  Tes,  they  are.  Q.  They  are  true?  A. 
No;  don't  transpose  the  names,  but  trans- 
pose the  time  to  which  I  went  to  the  places. 
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I  wouldn't  say  the  facts  relating  to  tbe 
Seamana'  Hotel  as  stated  there  relate  to  the 
Ooitredale  Hotel.  I  don't  Infer  that  Simply 
that  the  time  at  which  I  went  to  the  Centre- 
dale  Hotel  is  wrong  there.  I  wait  to  the 
Centredale  Hotel  first.  The  conditions  nam- 
ed in  that  article  as  having  been  found  at 
the  Centredale  Hotel  are  correct.  Q.  They 
are  correct?  A.  They  are  correct  Also  the 
conditions  relating  to  Seamans'  saloon  are 
correct."  Page  298:  "Q.  Then  this  part  of 
the  article  yon  pnt  in  here  is  imaginatlTe? 
A.  It  is  not  ImaginatlTe  in  any  sense  of  the 
word.  It  is  not  perhaps,  filled  with  what 
might  he  called  legal  evidence,  bnt  from 
the  newspaper  standpoint  it  is  very  convinc- 
ing evidence.  All  the  facts  we  needed  for 
my  article  were  there.  Q.  And  all  the  facts  you 
needed  for  the  whole  article  were  there  wheth- 
tr  yon  saw  it  or  not  weren't  they  7  A.  As  far 
as  anything  relating  to  Mr.  Cardarelli  Is 
stated  in  that  paper,  it  is  correct  Q.  And 
as  far  as  rdating  to  anything  else  it  is  in- 
correct? A.  Not  necessarily.  I  don't  admit 
any  gross  errors.  There  may  be  one  or  two 
inaccarades  due  to  writing  the  article  hur- 
riedly." Page  299:  "Q.  Now,  you  testified 
betote  the  town  council  of  the  town  of  North 
Providence  on  the  3d  day  of  last  May, 
didn't  yon?  A.  Yes,  sir.  Q.  Can  you  recall 
whether  or  not  you  swore  to  the  truth  of 
the  whole  of  this  article?  A.  As  I  recall 
it  I  swore  to  the  truth  of  the  whole  article." 

While  there  is  much  in  the  case  for  the 
plaintiff  which  is  unsatisfactory,  yet  even  if 
we  consider  the  plalntifTs  testimony  to  be 
untrue  In  every  particular,  as  contended  for 
by  the  defendant  the  fact  remains  that  upon 
the  plea  of  Justification  the  burden  is  upon 
the  defaidant  The  plaintiff  has  made  a 
prima  fade  case  when  he  has  shown  that 
the  articles  are  libelous  and  that  they  were 
published  by  the  defendant  And  these 
matters  are  admitted  by  the  defendant  who 
seeks  to  avoid  liability  therefor  by  estab- 
lishing their  truth.  Here  the  burden  is  upon 
it  and  not  upon  the  plaintiff;  and  upon 
this  issue,  even  if  the  evidence  on  behalf  of 
the  respective  parties  was  equally  balanced 
and  equally  discredited,  the  plaintiff  must 
prevail  for  the  reason  tJiat  contrary  to  the 
ordinary  rule,  the  burden  of  proof  is  upon 
the  plaintiff,  upon  the  pleadings  in  this  case, 
and  npon  the  Issue  of  the  truth  of  the  pub- 
lication the  defendant  has  failed  to  estab- 
llsb  by  a  preponderance  of  the  evidence  the 
troth  of  the  publication. 

On  the  iMtrt  of  the  defense  the  record  of 
the  sentence  of  the  plaintiff  to  a  term  of  six 
months  in  the  Providence  county  jail  on  an 
indictment  for  breaking  and  entering  and 
larceny  to  which  the  plaintiff  pleaded  "nolo 
contendere"  was  offered  to  affect  the  cred- 
ibility of  the  plaintitTs  testimony.  The  is- 
sue of  credibility  between  the  reporter  thus 
adiJaittlng  the  falsehoods  above  referred  to, 
as  well  as  "one  or  two  inaccuracies  due  to 
writing  thjB  article  hurriedly,"  and  such  a 


plaintiff,  is  peculiarly  a  qnestion  for  the  Jury 
to  determine,  and  we  leave  that  issue  as  we 
find  the  Jury  have  determined  it  It  is  proper 
to  add  that  both  parties  offered  evidence  in 
corroboration  of  their  respective  dalms. 

[1]  The  defendant's  thirty-sixth  exception 
was  as  follows:  "At  the  conclusion  of  the 
charge  of  the  presiding  Justice,  the  defend- 
ant excepted  to  that  portion  of  the  charge 
to  the  jury  which  was  as  follows:  'If  you 
decide  that  the  plaintiff  is  entitled  to  a  ver- 
dict and  is  entitled  to  punitive  damages,  in 
that  case  the  amount  which  you  will  award 
is  entirely  within  your  discretion.'  And  asks 
that  its  exception  duly  taken  at  the  time  may 
now  be  allowed.    Record,  p.  473." 

As  modified  by  the  subsequent  Instructions 
of  the  court  (page  474)  that  the  plaintiff 
could  in  no  event  recover  more  than  the  ad 
damnum  in  the  writ,  we  see  no  error  in  this 
instruction. 

In  Kenyon  v.  Cameron,  17  R.  I.  122-126, 
20  Atl.  233,  the  rule  in  this  state  was  thus 
dedared  by  Durfee,  G.  J.,  in  an  action  for 
slander:  "Awarding  exemplary  damages,  in 
cases  where  they  are  allowable,  is  discretion- 
ary with  the  Jury;  and  an  instruction  that 
Informs  the  jury  that  it  is  their  duty  to 
award  them,  or,  in  other  words,  that  the 
plaintiff  is  entitled  to  them,  la  improper," 
citing  cases.  "The  court  fulfills  its  function 
when  it  instructs  the  Jury  whether  the  case 
is  one  that  is  proper  for  such  damages,  and 
brings  to  tbelr  mind  the  evidence  of  willful 
malice  or  aggravation,  if  such  there  be,  on 
which  they  are  to  exerdse  their  discretion." 
And  see  Vogel  v.  McAuliffe,  18  R  I.  791, 
796,  31  Atl.  1 ;  Hopkins  v.  Drowne,  21  R  I. 
28,  41  Atl.  567. 

We  cannot  say  that  if  the  Jury  believed  the 
plalntUfs  contention,  as  indicated  by  the 
finding  in  his  favor,  that  the  verdict  of  $1,500 
damages  was  excessive. 

[3]  The  defendant's  thirty-eighth  erceo- 
tlon  Is  as  follows :  "At  the  conclusion  of  the 
testimony,  the  defendant  requested  the  court 
to  charge  as  follows :  'Even  though  the 
artide  declared  upon  in  the  .third  and  fourth 
counts  is  found  by  the  jury  to  set  forth  a 
conversation  all.eged  to  have  taken  place  on 
Sunday  in  Centredale,  the  fact  that  such 
conversation  did  not  take  place  In  the  place 
alleged  will  not  permit  the  plaintiff  to  re- 
cover If  the  Jury  find  that  such  alleged  con- 
versation took  place  on  Douglas  avenue  in 
WoodvlUe.'  The  court  refused  such  request 
to  the  prejudice  of  the  defendant's  cause  as 
appears  on  page  476  of  the  transcript  of  evi- 
dence filed  herewith,  hereby  made  a  part  of 
this  bill  of  exceptions,  and  marked  'Exhibit 
A,'  and  the  defendant  duly  excepted  to  the 
rulings  thereon  and  now  asks  that  its  ex- 
ception duly  taken  at  the  time  may  now  be 
allowed." 

On  page  471  of  the  transcript  it  appears 
that  the  trial  justice  sufficiently  covered  this 
point,  as  follows :  "The  defendant  has  asked 
me  to  charge  you  specially :  'If  you  find  that 
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ehe  plaintiff's  converaatlon  with  Edward  S. 
Underbill  took  place  and  was  substantially 
as  reported  In  tbese  papers  published  by  this 
defendant  company,  then  your  verdict  must 
be  for  the  defendant'  I  have  already  charg- 
ed you  substantially  that.  I  charge  you  that 
now."  This  instruction  must  be  held  to  mean 
that,  If  this  conversation  between  the  de- 
fendant's reporter  and  the  plalntiCF  occurred 
at  all,  then  the  verdict  must  be  for  the  de- 
fendant 

The  defendant's  thlrty-nlntb  request  was 
as  follows:  "At  the  conclusion  of  the  tes- 
timony, the  defendant  requested  the  court 
to  charge  as  follows:  'If  the  Jury  find  that 
the  defense  of  truth  Is  sustained  by  the  evi- 
dence In  the  case,  then  your  verdict  should 
be  for  the  defendant,  even  though  you  should 
find  that  such  statements  were  printed  from 
malicious  motives.'  The  court  refused  sucii 
request  to  the  prejudice  of  the  defendant's 
cause  as  appears  on  page  475  of  the  tran- 
script of  evidence  filed  herewith,  hereby 
made  a  part  of  this  bill  of  exceptions,  and 
marked  'Bxhiblt  A,'  and  the  defendant  duly 
excepted  to  the  rulings  thereon  and  now 
asks  that  Its  exception  duly  taken  at  the 
time  may  now  be  allowed." 

The  trial  court  instructed  the  Jury  as  fol- 
lows: "As  I  have  already  stated  here  that 
in  order  to  entitle  the  defendant  to  a  verdict 
on  the  groi)nd  that  the  publication  of  the 
matter  Is  true,  the  truth  of  the  matter  that 
Is  published  is  substantiated  by  the  evidence. 
It  is  necessary  that  the  defendant  should 
prove  It  Is  true  by  a  fair  preponderance  of 
the  evidence.  In  other  words,  the  burden 
is  upon  the  defendant  to  establish  the  truth 
of  its  article.  The  Constitution  of  this  state 
(article  1,  {  20)  reads  as  follows,  in  regard 
to  the  press  and.  the  publication  of  libel  or 
slander:  'The  liberty  of  the  press  being  es- 
sential to  the  security  of  freedom  in  a  state, 
any  person  may  publish  his  sentiments  on 
any  subject  being  responsible  for  abuse  of 
that  liberty ;  and  in  all  trials  for  libel,  both 
civil  and  criminal,  the  truth,  unless  publish- 
ed for  malicious  motives,  shall  be  sufficient 
defense  to  the  person  charged.'  So,  gentle- 
men, you  see,  under  the  law.  of  this  state.  If 
the  defendant  has  satisfied  your  minds  by  a 
fair  preponderance  of  the  evidence  that  the 
matters  published  in  the  article  are  true^ 
and  that  the  publication  was  actuated  by  no 
malice,  but  it  was  published  In  good  faith, 
then  your  verdict  should  be  for  the  defend- 
ant If,  however,  It  is  true,  and  it  was  pub- 
lished from  a  malldous  motive,  then  you  can 
see,  under  this  provision  of  the  Constitution 
which  I  have  just  called  your  attention  to, 
the  truth  would  constitute  no  defense." 

We  are  of  the  opinion  that  the  charge  of 
the  court  was  a  correct  exposition  of  the  Con- 
stitution in  this  particular,  and  that  the 
above  request  to  charge  was  properly  re- 
fused. 

We  find  no  ground  of  reversible  error  in 
the  remaining  exceptions,  nor  can  we  see 


that  the  affidavits  of  newly  discovered  evi- 
dence. In  view  of  the  counter  affidavits  on 
the  part  of  the  plaintiff,  are  sufficient  to  war- 
rant a  new  trial. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  oa 
the  verdict 

SWEBTLAND,  3.  (dissenting).  I  do  not 
concur  in  the  opinion  of  the  court  overruling 
the  exceptions  of  the  defendant  I  am 
strongly  of  the  opinion,  fr<xn  a  review  of  the 
testimony  and  the  affidavits  of  newly  dis- 
covered evidence,  that  the  verdict  of  die 
Jury  is  an  injustice  to  the  defendant  and 
that  a  new  trial  should  be  granted  to  it 

The  verdict  of  the  jury  receives  but  scant 
support  from  the  decision  of  the  Justice  pre- 
siding, denying  the  defendant's  motion  for  « 
new  trial.  After  stating  briefly  the  testi- 
mony given  by  the  various  witnesses,  the 
justice  concludes  that  the  testimony  is  con- 
flicting; that  the  Jury  found  for  the  plain* 
tiff;  that  he  cannot  say  as  a  matter  of  law 
that  the  verdict  is  not  warranted.  The  Jus- 
tice does  not  feel  Justified  In  setting  the 
verdict  aside;  but  from  the  language  of  his 
decision  he  does  not  give  it  hearty  Indorse- 
ment According  to  the  reasonable  Inter- 
pretation of  the  rule  laid  down  in  Wilcox  ▼. 
Rhode  Island  Co.,  29  R.  I.  282,  70  Atl.  913, 
the  decision  of  the  Justice  of  the  superior 
court,  granting  or  denying  a  motion  for  a 
new  trial  after  verdict,  will  be  given  great 
persuasive  force,  but  Is  by  no  means  con^ 
elusive  upon  this  court 

The  alleged  libels  are  statements  of  the 
substance  of  two  interviews  claimed  by  the 
defendant  to  have  taken  place  in  the  town  of 
North  Providence,  on  the  17th  and  18th  days 
of  April,  1909,  between  the  plaintiff  and  Ed- 
ward S.  Underbill,  a  reporter  la  the  employ 
of  the  defendant  The  plaintiff  denies  that 
he  had  any  such  Interviews  with  Mr.  Under- 
hill  on  said  days  or  at  any  other  time  or 
that  he  ever  saw  Mr.  Underbill  nntll  Hay, 
1909,  when  they  both  appeared  at  a  hearing 
before  the  town  council  of  North  Providence. 

In  this  state  of  the  testimony,  tbe  Import- 
ant fact  to  be  determined  is  whether  the 
plaintiff  and  the  said  reporter  were  together 
and  had  intervlewB  on  these  days.  If  It  be 
established  that  there  were  conferences  be- 
tween them,  then  there  is  no  reason  to  dis- 
believe the  reporter  as  to  what  was  said  at 
the  interview ;  for  the  plaintiff  Is  discredited, 
and  the  only  testimony  that  we  have,  as  to 
the  conversations,  is  that  of  Mr.  UnderhiU 
as  to  April  7th  and  that  of  Mr.  Cnderhtll  and 
his  brother  as  to  April  18th.  The  testimony, 
fairly  reviewed,  shows  a  preponderance  In 
favor  of  the  defendant  upon  that  point  The 
reporter  testified  that  the  first  meeting  took 
place  in  Centredale  in  said  town,  on  the  beat 
of  the  plaintiff.  In  the  evening  of  Baturday, 
April  17th,  between  8  and  9  o'clock.  The 
plaintlfl  denies  absolutely  that  be  met  tte 
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reporter  at  that  time  and  place.  In  support 
of  his  testimony,  the  plaintiff  produced  that 
of  his  cousin  and  a  number  of  other  persons, 
who  testified  as  to  his  whereabouts  upon  his 
beat  on  that  evening.  As  to  these  witnesses, 
it  can  be  said  that  they  were  all  friendly 
to  the  plaintiff,  and  that  their  testimony  has 
reference  to  the  honr  and  minute  of  certain 
past  occurrences  In  regard  to  which  there  is 
no  reason  for  the  witnesses  to  have  retained 
an  exact  remembrance. 

Opposed  to  this  testimony  is,  first,  tb«  Im- 
probability  of  the  invention  of  these  inter- 
views entirely  from  the  Imagination  of  the 
reporter.  The  defendant,  it  appears,  had  be- 
gun an  investigation  Into  the  reported  laxity 
of  law  enforcement  in  the  town  of  North 
Providence,-  for  the  purpose  of  publication; 
and  to  farther  that  plan  had  sent  Mr.  TJnder- 
hill,  who  was  at  the  head  of  one  department 
of  its  force  of  reporters,  to  carry  on  that 
investigation.  There  appears  to  be  no  reason 
on  the  part  of  this  defendant  or  its  reporter 
for  falsely  attacking  this  plaintiff.  He  was 
an  inconspicuous  p(^lce  ofScer  of  the  village 
of  Centi'edale  who  was  nnknown  to  either 
the  defendant  or  its  employe  before  that 
time.  At  times,  the  pubUc  press,  not  perhaps 
without  some  appearance  of  reason,  has  been 
accused  of  using  its  great  power  unfairly, 
and,  in  the  heat  of  controversy,  of  harshly 
and  unreasonably  reflecting  upon  the  motives 
and  the  conduct  of  persons  and  of  ofBlcers; 
but  that  a  newspaper  of  standing  or  one  of 
Its  Intelligent  and  responsible  servants  should 
deliberately  fabricate  and  publish  a  positive 
libel  against  a  village  policeman  is  highly 
improbable.  There  is  no  reasonable  motive 
that  can  be  ascribed  to  the  reporter  for  such 
an  act  He  could  not  hope  that  these  ar- 
ticles. If  untrue,  which  were  not  mere  exag- 
gerations or  sly  innuendoes,  but  defamation 
of  the  most  direct  kind,  could  bring  advance- 
ment,or  reward  to  him  or  could  have  any 
result  but  a  lawsuit  with  the  possibility  of 
heavy  damages  against  his  employer  and  the 
loss  of  employment  for  himself.  To  avoid 
the  publication  of  libel  must  be  the  constant 
concern  of  a  newsi>aper  office.  A  newspaper 
Is  at  times  obliged  to  rely  for  the  data  of 
Its  article  upon  the  reports  of  i)ersons  out- 
side its  own  force.  Sometimes,  perhaps  led 
by  the  fear  that  It  may  fall  behind  its  com- 
petitors, It  publishes  so-called  news  without 
taking  time  for  Investigation  and  verifica- 
tion. And  so  without  intention  on  its  part  It 
Is  liable  dally  to  offend,  and  to  suffer  the 
consequences  in  substantial  damages  paid  in 
compromise  or  on  verdict  given  against  It. 
With  this  effect  Of  a  libel  constantly  before 
every  one  of  that  profession,  it  is  quite  on- 
likely  that  an  intelligent  reporter,  connected 
-with  a  responsible  newspaper,  will,  without 
motive,  hazard  his  livelihood  and  Invent  for 
publication  a  tissue  of  falsehoods  containing 
not  even  a  thread  of  truth.  To  be  sure,  tills 
Improbability  will  not  outweigh  positive  tes- 
timony, but  it  should  have  weight  In  connec- 


tion with  positive  testimony  in  the  dete.' 
minatlon  of  this  matter.  Furthermore,  as  to 
the  fact  of  the  control  by  the  plaintiff  of  a 
tract  of  woodland  in  North  Providence,  re- 
ferred to  in  the  alleged  libelous  publications, 
from  the  testimony  it  is  unlikely  that  the 
reporter  could  have  learned  this,  except  from 
the  plaintiff  himself.  The  defendant  has  also 
produced  positive  testimony  of  apparently 
reliable  and  disinterested  witnesses  which 
strongly  corroborates  the  testimony  of  Mr. 
UnderhiU.  Mr.  UuderhUl  tesUfled  that  be 
first  met  the  plaintiff  on  the  evening  of  April 
ITtli,  when  the  plaintiff  in  company  with 
another  man  was  coming  out  of  the  drug 
store  of  John  E.  McEenna,  in  the  village  of 
Centredale ;  that  he  stopped  the  plaintiff  and 
entered  into  conversation  with  him;  that  he 
walked  along  the  plaintiff's  beat  with  the 
plaintiff;  that  later  they  returned  to  the 
drug  store  together;  and  that  he  purchased 
cigars  of  Mr.  McKenna  and  gave  one  to  the 
plaintiff.  In  corroboration  of  that  the  de- 
fendant produced  as  a  witness  Bmest  C. 
Simmons,  who  testified  that  he  was  in  the 
drug  store  of  John  E.  McKenna  between  8 
and  9  o'clock  on  the  night  In  question  with 
the  plaintiff;  that  as  they  came  out  togeth- 
er the  plaintiff  was  stopped  by  a  stranger 
whom  the  witness  did  not  know.  John  K 
McEenna,  the  proprietor  of  the  drug  store, 
testified  positively  that  the  plaintiff  came 
into  the  witness'  store  on  the  night  in  qnee- 
tion  In  company  with  Mr.  XJnderhUl  and  that 
Mr.  Underbill  purchased  of  the  witness  a 
cigar  for  the  plaintiff  and  one  for  himself. 
He  also  testified  that  the  plaintiff  bad  on 
two  occasions  endeavored  to  get  him  to  say 
that  it  was'  the  plaintiff's  cousin  who  came 
in  with  the  plaintiff  on  that  evening  and 
purchased  the  cigars,  but  Mr.  McKenna  was 
positive  that  it  was  Mr.  Underbill.  Mr.  Un- 
derhiU also  testified  that  the  plaintiff  gave 
to  him  the  business  card  of  the  plalntifTs 
brother-in-law  as  an  address  where  the  plain- 
tiff conld  be  fognd;  that  Mr.  Underbill  wrote 
the  name  of  the  plaintiff  upon  the  back,  with 
a  correction  in  spelling  suggested  by  the . 
plaintiff ;  that  on  the  same  evening  Mr.  Un- 
derhill  also  noted  some  memoranda  of  the 
conversation  upon  the  back  of  the  card. 
This  card  was  put  in  evidence  and  is  before 
ns  -with  the  indorsements  testified  to  by  the 
reporter  appearing  upon  It  Mr.  Underbill 
also  testified  that  he  arranged  with  tibe' 
plaintiff  to  meet  him  again  at  Centredale,  <m 
the  plaintiff's  beat,  en  Simday,  April  18th; 
that,  in  accordance  with  that  agreement,  on 
said  April  IStfa,  he  wwit  to  Centredale  with 
his  brother,  Walter  B.  UnderhiU;  that  they 
inquired  of  a  newsdealer  as  to  where  the 
plaintiff  was,  and  afterwards  they  learned 
from  a  police  officer  that  he  had  been  that 
day  transferred  to  the  village  of  Woodville; 
that  they  went  to  Woodville  and  there  saw 
the  plaintiff  and  had  the  Conversation  with 
him  the  snbstance  of  which  appeared  in  one 
of  the  alleged  libeloos  publications.    To  cor- 
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roborate  this  tbe  defendant  produced  the  wit- 
ness William  W.  Whitehead,  Jr.,  who  keeps 
a  news  store  In  Centredale,  who  testified  that 
the  reporter  and  another  man '  came  to  his 
store  on  April  18th  and  asked  as  to  the 
whereabouts  of  the  plaintiff.  Also,  Charles 
A.  McCormick,  a  police  ofBcer,  testified  that 
the  reporter  in  company  with  another  young 
man  asked  him  where  the  plaintiff  was; 
that  he  told  them  that  the  plaintiff  had  been 
transferred  that  day  to  WoodvUle;  and  that 
the. two  young  men  left  In  tbe  direction  of 
Woodvllle.  Tbe  plaintiff  brings,  In  support 
of  bis  denial  of  the  interview  with  tbe  plain- 
tiff and  his  brother  on  April  18tb,  a  number 
of  witnesses  who  testify  as  to  where  tbe 
plaintiff  was  In  Woodvllle  during  tbe  after- 
noon of  the  18th;  but  the  same  criticism 
may  be  made  of  this  testimony  as  was  made 
of  the  evidence  offered  to  disprove  the  inter- 
view of  April  17tb. 

Tbe  court  in  its  <vlnlon  lays  mudi  too 
great  stress  upon  tbe  fact  that  the  reporter 
resorted  to  artifice  In  dealing  with  the  plain- 
tiff, and  that  these  interviews  constituted 
propositions  on  the  part  of  the  reporter  that 
both  the  plaintiff  and  himself  should  commit 
criminal  offenses,  the  plaintiff  in  leasing  a 
building  for  the  purpose  of  gaming,  and  the 
reporter  in  keeping  a  common  nuisance. 
This  extended  consideration  of  that  phase 
of  the  case  seems  to  me  to  be  wide  of  tbe 
mark.  There  is  nothing  In  the  case  to  indi- 
cate that  the  reporter  really  intended  to  hire 
a  building  from  the  plaintiff  and  oi>en  a 
gambling  house.  We  are  not  concerned  with 
the  question  whether  In  the  circumstances 
of  the  case  tbe  use  of  dissimulation  and  mis- 
statement was  Justifiable  or  morally  defensi- 
ble. Because  of  the  nature  of  the  plaintiff's 
testimony,  the  primary  question  here  is: 
Did  the  alleged  Interviews  take  place,  bow- 
ever  improper  or  immoral  the  conduct  of  tbe 
reporter  may  have  been?  If  we  find  that 
the  reporter  Is  blamable  in  using  artifice, 
and  in  negotiating  with  the  plaintiff  to  hire 
from  him  a  building  for  the  purpose  of  gam- 
ing, we  thereby  in  effect  find  that  the  pub- 
lications were  true. 

In  considering  the  reporter's  testimony, 
we  should  of  course  bear  in  mind,  as  throw- 
ing some  light  upon  his  character  for  veraci- 
ty, that  he  admits  having  made  misstate- 
ments for  tbe  purpose  of  throwing  the  plain- 
tiff off  his  guard.  It  must  be  remembered, 
however,  that  a  vital  part  of  tbe  defendant's 
case  is  that  tbe  reporter  did  deceive  the 
plaintiff.  To  say  that  It  shall  not  be  believed 
that  the  reporter  deceived  the  plaintiff,  and 
that  tbe  interview  happened  because  tbe  re- 
porter admits  that  he  made  misstatements 
for  the  purpose  of  deceiving  him,  Is  Indulging 
In  a  circular  argument  not  entitled  to  quite 
the  Importance  that  the  opinion  of  the  ma- 
jority of  the  court  gives  to  it 

Since  the  verdict  the  defendant  has  filed 


the  affidavits  of  three  apparently  disinterest- 
ed persons  whose  testimony  was  unknown  to 
the  defendant  at  the  time  of  the  trial  and 
was  not  discoverable  by  reasonable  diligence 
on  Its  part  These  affiants  state  facts  which, 
If  true,  show  admissions  on  the  part  of  the 
plaintiff  that  be  did  have  the  Interviews 
with  Mr.  Underhlll  as  claimed  by  the  de- 
fendant With  the  evidence  upon  this  vital 
Issue  80  closely  balanced,  if  not  preponderat- 
ing in  favor  of  the  defendant,  I  am  of  the 
opinion  that  If  a  new  trial  were  granted,  and 
the  testimony  of  these  affiants  introduced, 
there  is  a  strong  probability  that  such  testi- 
mony would  change  the  result  It  cannot 
strictly  be  called  cumulative  evidence;  but, 
if  it  were,  the  rule  has  been  somewhat  re- 
laxed, and,  if  a  new  trial  will  tend  to  pro- 
mote Justice,  it  may  be  granted  although  the 
newly  discovered  evidence  be  cumulative  in 
its  nature.  This  has  been  recognized  In 
Hughes  V.  Rhode  Island  Company,  27  B.  L 
591,  66  Att.  275. 

From  all  these  considerations  I  am  of  the 
opinion  that  a  new  trial  should  be  granted. 

JOHNSON,  J.,  concurs  In  the  dissenting 
opinion. 


CARDARHIX,!  v.  PROVIDENCE  JOUR- 
NAL CO. 

(Supreme  Ourt  of  Rhode  Island.    July  11, 
1911.) 

New  Tbial  ({{  106,  107,  108*)— Newlt  Dib- 

covEBED  Evidence. 

A  new  trial  will  not  be  gntnted  for  al- 
leged newly  discovered  evidence,  impeachine  In 
character,  of  doubtfnl  credibility,  and  which 
would  not  shed  any  light  on  the  issue  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  II  221-223,  226,  ^;  Dec  Dig.  U 
105,  107,  108.»] 

Action  by  Pletro  Cardarelll  against  the 
Providence  Journal  Company.  On  i>etltIon 
for  leave  to  file  a  motion  for  new  trial  in  the 
Superior  Court  for  newly  discovered  evi- 
dence, under  Gen.  Laws  1909,  c.  297,  i  8. 
Denied. 

See,  also,  80  Atl.  583. 

Frank  H.  Wildes,  for  plaintiff.  Francis  B. 
Keeney,  Seeber  Edwards,  and  Edwards  & 
Angell,  for  defendant 

PER  CURIAM.  A  majority  of  the  court 
are  of  the  opinion  that  the  defendant's  pe- 
tition for  leave  to  file  a  motion  for  a  new 
trial  in  the  superior  court  based  upon  newly 
discovered  evidence  must  t>e  denied.  The 
evidrace  relied  upon  for  this  purpose  is  con- 
tained in  an  affidavit,  made  by  a  fellow 
countryman  of  the  plaintiff,  and  consists  of 
statements  alleged  to  have  been  made  by  the 
plaintiff  and  his  attorney  during  a  consulta- 
tion preparatory  to  a  hearing,  for  the  pur- 
pose  of  inquiring  Into   the  conduct  of   the 


•For  other  coses  see  same  topic  and  ssctlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Barle*  A  Rep'r  Indtxes 


Digitized  by 


Google 


E.I.) 


DUNN  WOKSTED  HILLS  y.  ALLEaSDAXJE  WORSTED  iSILIA 


691 


plaintiff  as  a  police  constable,  before  the 
town  council  of  bla  town,  which  was  held 
Bome  time  before  the  trial  of  the  plaintiff's 
case  against  the  defendant.  The  statements 
said  to  have  been  overheard  by  the  witness 
are  in  conflict  with  tbe  testimony  of  the 
plaintiff  as  a  witness  in  his  case  against  the 
defendant  The  newly  discovered  witness 
was  alone  at  the  time  of  the  consultation, 
and  his  version  of  the  matter  is  uncorrob- 
orated, while  the  plaintiff  and  his  attorney 
woald  undoubtedly  deny  that  such  state- 
ments were  made.  It  does  not  seem  likely 
that  a  private  consnltatlon  involving  matters 
of  importance,  such  as  this  witness  details, 
would  have  been  so  publicly  conducted  that 
outsiders  could  have  participated  not  only 
uninvited,  but  also  unknown  to  the  inter- 
ested parties.  Nor  is  the  explanation  given 
for  not  disclosing  the  matters  so  discovered 
any  more  satisfactory.  To  reopen  cases 
which  have  been  determined  before  the  regu- 
lar tribunals  in  the  usual  manner  upon  affi- 
davits such  as  this  is  not  to  be  encouraged. 
It  would  be  to  admit  testimony  which  is 
of  an  impeaching  character  and  does  not 
shed  any  light  npon  the  issue  in  the  case. 

The  petition  is  therefore  denied  and  dis- 
missed. 

(S3  R.  I.  US) 

DUNN  WORSTED  MIIXS  ▼.  ALIMUDASM 

WORSTED  MIIXS. 

(Supreme  Court  of  Rhode  Island.     Jrslr  11, 
1011.) 

1.  APPKAI.   AHD    BRBOB    (I    274*)— ElXOKFTIONS 

TO  Decision— SuFFiciENCT. 

The  exception  to  the  decision  for  plaintiff 
for  a  certain  amount,  that  after  the  decision 
for  plaintiff  in  such  entitled  case,  and  within 
■even  days  after  notice  thereof,  defendant  cornea 
into  coart  and  hereby  excepts  to  said  decision, 
is  sufficient  and  in  proper  form;  reasons  for 
exception  having  no  place  in  the  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  274.*] 

2.  BxcEPTiOKS,  Bill  of  (H  45,  65*)— Rbqui- 

BITEfi— PBOCEEDIROS  TO   ESTABLISH. 

Defendant's  exception  being  merely  to  the 
decision  for  plaintiff  for  a  certain  amount,  in- 
clusion in  the  bill  of  exceptions  of  reasons  for 
the  exception,  as  exceptions  taken,  is  improper; 
and  they  will  be  stricken  out  in  a  proceeding  to 
establish  the  truth  of  tlie  exceptions. 

[EJd.  Note.— For  other  cases,  see  Exceptions, 
Bfll  of.  Cent  Dig.  H  74,  03;  Dec.  Dig.  H  45. 
55.*] 

Action  by  the  Dunn  Worsted  Mills  against 
the  Allendale  Worsted  Mills.  There  was  a 
decision  -for  plaintiff,  and  defendant  except- 
ed. Plaintiff  petitions  to  establish  the  truth 
of  defendant's  exceptions,  under  Oen.  Laws 
1909,  c.  298,  g  21.    Petition  granted. 

John  X  Heffeman  and  James  H.  Rlckard, 
Jr.,  tor  plaintiff.  Bassett  &  Raymond,  for 
defendant 

SWEETLAND,  3.  This  is  an  action  of 
tlie  case,  brought  to  recover  damages  for  the 


alleged  breach  on  the  part  of  the  defendant 
of  a  certain  contract  between  the  plaintiff 
and  the  defendant  Jury  trial  having  been 
waived,  the  case  was  tried  in  the  superior 
court  before  the  presiding  justice.  On  a 
day  subsequent  to  the  date  of  trial  the  said 
Justice  filed  a  rescript  in  which  he  discusses 
at  some  length  the  testimony  given  at  the 
trial,  and  concludes  with  a  "decision  for  the 
plaintiff  for  $6,000."  To  this  decision  the 
defendant  duly  filed  its  exception.  The  de- 
fendant's exception  was  as  follows:  "And 
now,  after  decision  for  the  plaintiff  in  the 
above-entitled  case,  and  within  seven  days, 
after  notice  of  such  decision,  the  defendant 
comes  into  court  and  hereby  excepts  to  said 
decision."  It  does  not  appear  that  the  de- 
fendant took  any  other  exception  during  the 
progress  of  said  case  in  the  superior  court 
Within  the  time  fixed  by  said  justice  the 
defendant  filed  its  bill  of  exceptions  in  the 
superior  court  In  this  bill  the  defendant 
recites  the  nature  of  the  action,  the  fact  of 
the  trial,  and  that  "dedslon  was  rendered 
for  the  plaintiff  for  96,000,  and  after  said 
decision  of  said  case  exceptions  thereto  were 
duly  taken  by  the  defendant,  which  excep- 
tions set  forth  tn  detaU  are."  Then  follows 
In  numbered  paragraphs  an  assignment  of 
ten  reasons  for  the  defendant's  contention 
that  the  decision  was  erroneous.  These  rea- 
sons are  chiefly  objections  to  the  reasoning 
of  the  justice,  appearing  In  the  rescript, 
which  led  him  to  render  his  decision.  The 
bill  of  exceptions  was  allowed  by  said  jus- 
tice, and  together  with  the  transcript  and  the 
papers  in  the  case  has  been  certified  to  this 
court  The  case  is  before  U8  now  upon  the 
plaintiff's  petition  to  establish  the  truth  of 
the  defendant's  exceptions. 

The  plalntlfTs  contention  is  that  the  truth 
of  said  exceptions  would  be  established  by 
striking  from  said  bill  "the  alleged  excep- 
tions numbered  'first'  to  'tenth'  inclusive," 
referring  to  the  reasons  urged  against  said 
decision  in  the  numbered  paragraphs  of  the 
bill.  The  plaintiff's  counsel  argued  before 
us  that,  as  these  so-called  exceptions  were 
not  In  fact  taken  by  the  defendant.  It  cannot 
place  them  In  Its  bill.  The  counsel  further 
Intimated  that  if  this  petition  be  granted, 
and  the  said  paragraphs  stricken  oirt,  leaving 
only  the  general  exception  to  the  decision, 
the  plaintiff  will  then  move  to  dismiss  the 
bill,  on  the  ground  that  the  said  exception  la 
too  general  and  indefinite.  Since  the  hearing 
in  this  case  the  court  has  rendered  Its  opin- 
ion in  Blake,  Trustee,  v.  Atlantic  National 
Bank,  32  R.  I.  — ,  80  Atl.  181.  In  that  case 
we  denied  a  motion  to  dismiss  a  bill  of  ex- 
ceptions as  too  general  and  Indefinite,  which 
contained  a  single  exception  to  a  decision 
in  the  same  form  as  that  taken  to  the  deci- 
sion in  this  case,  and  quoted  above.  This 
case  presents  the  slightly  different  question 
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as  to  wbetber,  If  a  party  In  hla  bill  elabo- 
rates his  exertions  and  enumerates  tbe  rea- 
sons on  wblcb  tbey  are  based,  these  reasons 
should  be  stricken  out  In  a  proceeding  to 
establish  the  -truth  of  tbe  exceptions.  Per- 
haps this  question  has  been  sufficiently  an- 
swered already  in  Blake,  Trustee,  t.  Atlan- 
tic National  Bank.  We  have  thought  it  well, 
however,  to  treat  the  matter  thus  fully,  that 
there  may  be  no  misunderstanding  as  to  the 
form  of  taking  exception  and  the  form  of 
bills  of  exceptions  under  the  statute  as  it 
now  stands. 

[1]  First,  as  to  the  form  of  the  exception: 
The  office  of  the  ordinary  exception  taken 
during  the  preliminary  progress  of  the  cause, 
while  the  pleadings  and  the  Issues  are  being 
settled,  and  during  the  trial,  is  to  bring  for- 
mally upon  the  record  the  party's  objection 
to  the  respective  rulings  of  the  court  Tbe 
statute  makes  no  distinction  as  to  the  form 
of  the  exception,  whether  it  be  to  a  ruling 
upon  a  question  of  pleading,  to  the  admission 
or  exclusion  of  testimony,  or  to  the  decision. 
As  far  as  is  provided  by  the  statute,  if  an 
exception  to  tl^e  decision  is  objectionable 
because  it  does  not  set  out  all  the  grounds 
of  objection  which  are  relied  upon,  the  same 
may  be  urged  against  an  exception  taken 
during'  the  trial  to  the  admission  of  testi- 
mony. It  would  be  unjust  to  deprive  a  party 
of  the  benefit  of  exception  to  an  erroneous 
nrllng,  most  prejudicial  to  him,  excluding 
important  evidence,  because  his  counsel  in 
the  rush  of  the  trial  Is  unable  at  the  moment 
to  hit  upon  the  efficient  ground  of  objection. 
In  practice  during  a  trial  an  exception  is 
preceded  by  an  objection  overruled.  In  sup- 
port of  the  objection  counsel  in  argument 
presents  to  the  court  the  reasons  which  he 
has  for  the  objection;  The  court  may  Ignore 
all  these  reasons  as  nnsound,  and  yet  for 
other  reasons,  which  it  regards  as  sufficient, 
may  sustain  the  objection.  If,  vn  the  other 
hand,  the  court  overrules  the  objection  and 
the  party  excepts,  upon  review  before  this 
cotirt  counsel  will  not  be  restricted  in  his 
argument  to  the  reason  which  he  urged  be- 
fore the  superior  court,  nor  will  this  court 
be  compelled  to  decide  the  question  upon  the 
grounds  presented  in  the  argument  before  it 
A  similar  condition  Is  presented  in  the  case 
of  an  exception  to  a  decision.  While  there 
has  been  no  objection  made  before  this  ex- 
ception, counsel  has  had  an  opportunity  to 
urge  np<m  tbe  court  In  argument  every  rea- 
son that  may  occur  to  him  why  the  decision 
should  be  In  his  client's  favor.  If  the  de- 
cision is  adverse,  and  the  party  aggrieved 
comes  to  this  court  upon  a  bill  of  exceptions, 
at  the  hearing  here,  whatsoever  may  oe  the 
argument  of  counsel  for  the  moving  party, 
this  court  may  entirely  disregard  it,  and 
discard  as  unsound  tbe  reasons  contained  In 
it,  and  still  upon  a  consideration  pf  the  rec- 
ord and  the  law  determine  that  the  decision 
is  erroneous,  unjust,  and  should  be  set  aside. 


It  would  therefore  be  a  oseless  procedure 
to  compel  the  moving  party  to  embody  In 
his  exception  an  outline  of  his  counsel's  ar- 
gument, or  to  restrict  the  ooonsd  in  bis 
argument  to  the  reasons  given  in  his  excep- 
tlcm,  if  this  court  In  its  consideration  at  the 
question  is  not  to  be  limited  at  all  by  the 
reasons  stated  In  the  exception.  Beasons 
have  their  place  in  arg^nment  and  In  objec- 
tions, not  In  an  excq>tlon.  The  only  doty 
of  an  exertion  to  a  decision  la  to  bring  upon 
the  record  the  fact  that  the  party  has  made 
his  legal  objection  to  the  decision.  We  have 
held  that  a  general  exception  to  a.  charge  to 
a  Jury  is  not  valid.  The  reason  for  sudi 
a  rule  Is  plain.  The  charge  generally  in- 
cludes a  number  of  instructions,  and  the -par- 
ty desiring  to  take  an  exception  should  spec- 
ify at  the  dose  of  the  charge  to  which  in- 
struction or  instructions  be  objects,  that 
the  Justice  may  have  an  opportunity  of  cor- 
recting the  misunderstanding  or  the  improp- 
er statement  of  law  before  the  Jnry  begins 
Its  deliberations.  There  has  been  no  prac- 
tice, however,  requiring- the  imrty  excepting 
to  any  portion  of  the  charge  to  state  the 
grounds  of  his  exception.  The  exception  to 
the  decision  which  was  actually  taken  in 
this  case  Is  a  sufficient  exception  to  a  deci- 
sion, and  Is  in  proper  f(»in. 

[2]  As  to  the  form  of  a  bill  of  exceptions: 
Except  the  formal  parts,  in  which  the.  party 
clearly  identifles  tbe  case  and  the  trial  and 
concludes  with  a  prayer  for  its  allowance 
by  the  justice,  the  bill  should  contain  only 
an  enumeration  of  the  rulings  and  the  ex- 
ceptions thereto  actually  taken,  in  the  form 
In  which  they  were  taken,  each  stated  sep- 
arately and  clearly.  See  Blake,  Trustee,  v. 
Atlantic  National  Bank,  supra.  In  such  a 
bill  the  so-called  exception  contained  in  this 
defendant's  bill,  in  the  numbered  paragraphs 
referred  to,  would  not  appear,  first,  because 
these  so-called  exceptions  were  not  actually 
taken,  and  also  because  It  is  not  good  prac- 
tice to  confuse  tbe  list  of  rulings  and  excep- 
tions with  an  elaboration  of  the  reasons  for 
the  exceptions  taken.  In  conforming  to  the 
practice  indicated  in  Blake,  Trustee,  v.  At- 
lantic National  Bank,  members  of  the  bar 
and  tbe  Justices  of  tbe  superior  court.  In 
the  preparation  and  allowance  of  bills  of  ex- 
ceptions, will  be  relieved  from  much  uncer- 
tainty and  their  labors  will  be  simplified. 
The  only  question  before  them  is  as  to  the 
truth  of  the  exceptions — whethnv  from  the 
record,  or  in  some  cases  from  uielr  notes 
and  recollection,  it  appears  that  the  excep- 
tions which  the  party  claims  were  actually 
taken.  The  question  of  the  validity  of  tbe 
exceptions  Is  for  this  court  alone. 

Tbe  plaintlflt's  petition  Is  granted,  and  the 
truth  of  the  defendant's  exception  is  estab- 
lished, by  striking  froin  the  bill  "the  alleged 
exceptiona  numbered  'first'  to  'tenth,'  Indo- 
give." 
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WARRBN  T.'WAREBN. 

(Supreme  Court  of  Rbode  Island.  .  Jnly  10, 
1911.) 

1.  WlTNISSKS  (§  244*>-^BlXAMINATIOR»— IjKAD- 

ina  QtTKsnoNB— Hoariui  WmrBss. 

It  was  within  the  discretion  of  the  court 
to  permit  a  party  to  ask  leading  questions  of 
hia  own  witness  who  was  hostile. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  VUg.  i  795 ;   Dec.  Kg.  !  244.*] 

2.  WlTNBSSBS  (S  242*)— LBADING  QUB8TI0N8— 

Aid  or  Mehobt. 

A  party  may  ask  leading  questions  of  his 
own  witness  lacking  in  memory. 

[ESd.   Note.— For  other  cases,  see  Witneflses, 
Cent.  Dig.  {  846;   Dec.  Dig.  f  242.*] 

&  WrTRMSES    (8   246*)— BzAiaRATioir— Pab- 

TICIFATIOI?  BT  COUST. 

It  is  within  the  discretion  of  the  court  to 
Interrogate  a  witness  on  his  own  account  to  as- 
certain the  truth. 

(BSd.   Note.— For  other  cases,  see  Wftnesses, 
Cent  Dig.  H  862-867;  Dec.  Dig.  j  246.*] 

4.  WlTWESSES     (5     268*)— CROSS-EtXAinWATION 

— Scope — Offers  of  CoifFBOxisE. 

In  a  suit  for  diTOKe,  it  was  not  reversible 
error  as  bearing  on  the  question  of  compromise 
to  admit,  on  cross-esaimnation,  the  question, 
"What  were  yon.  In  behalf  of  Mr.  W.,  attempt- 
ing to  set  a  settlement  for?"  nor  to  exclude  the 
question,  "Was  the  Question  of  this  money  set- 
tlement raised  until  all  your  efforts  failed  to 
get  the  divorce  case  settled?" 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  IMg.  I  268.*] 

5.  Witnesses  (|  201^— Confidential  Rela- 
tions—Attohwet  AND  Client. 

In  a  suit  for  a  divorpe,  a  question  asked  a 
witness  who  had  formerly  acted  as  attorney  for 
the  wife,  "Did  you  at  any  time  make  an  inves- 
tigation into  the  matter  (occurrences  at  a  cer- 
tain house)  while  you  were  counsel '  for  Mrs. 
W.?"  was  improperly  excluded,  as  it  did  not 
call  for  information  gained  by  confidential  com- 
manicatioDs,  but  the  question,  "As  a  result  of 
a^  investigation  made  by  yon,  or  thronsh  your 
office,  what  action  was  taken  by  you  with  refer- 
ence to  p^'osecuting  this  case  on  the  basis  of 
said  matter?"  was  properly  excluded  as  Involv- 
ing a  consultation  with  the  client,  as  did  also 
by  implication  the  question,  "Did  you,  through 
any  sonrce,  while  acting  for  Mis.  W.,  get  any 
Imowledge  with  reference  to  said  matter  on 
which  you  relied?" 

[Bd.   Note.— For   other  cases,   see   Witnesses, 
Cent.  Dig.  |  754;   Dec.  Dig.  §  201.*] 

8.  Evidence  (5  471*)— Opinion— Question  of 
Law. 

In  a  suit  tor  divorce,  a  question  asked  of 
a  witness  for  the  husband  who  had  acted  as  at- 
torney for.  the  wife,  "Did  you,  throush  any 
source,  while  acting  for  Mrs.  w.,  get  any  knowl- 
edge of  the  Benedict  House  matter,  upon  wliich 
you  relied  in  acting  in  this  case  with  reference  to 
eliminating  that  matter?"  was  improper,  as  call- 
ing for  the  opinion  of  a  witness  as  to  value  of 
the  evidence  regarding  a  certain  port  of  the 
petltl<»er's  case. 

[Ed.   Note.— For    other  cases,   see   Evidence, 
Dec  Dig.  i  471.*] 

7.  Witnesses  (8  236*)— Examination- Indef- 

rNITE  QXTBOTION. 

XHP  question  was  also  indefinite. 
(Bd.   Note. — For  other  cases,  see  Witnesses, 
Pec  Dig.  8  236.*] 


8.  Witnesses  (8  301*)— Cons-idential  Rela- 
tions—Attobney  AND  Client. 

In  a  suit  for  divorce,  a  question  asked  a 
witness  for  the  husband  who  had  formerly  act- 
ed as  attorney  for  the  wifCtJ'Did  you  at  any 
time  while  acting  for  Mrs.  W.  drop  the  Bene- 
dict House  matter,  or  eliminate  it  from  this 
case  for  any  reason?"  was  improperly  excluded, 
as  dealing  in  part  with  .matter  depending  on 
conferences  with  the  client. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  754;   Dec.  Dig.  8  201.*] 

9.  Evidence  (8  1S8*)— Best  Etidbnok— Bxo- 

OBDS. 

The  question  was  properly  excluded  in  so 
far  as  calling  for  the  action  of  the  witness  in 
striking  out  parts  of  the  petition  and  bill  of  par- 
ticulars;  the  record  fully  showing  such  action. 

[£3d.  Note. — ^For  other  cases,  see  E>vidence, 
Cent.  Dig.  88  471-526;   Dec.  Dig.  8  IBS.*] 

10.  Btidenob  (8  158*)— Best  E<nDBNCX— Bxc- 

OBDS. 

In  a  suit  for  divosrce,  questions  asked  a  wit- 
ness who  had  formerly  acted  as  attorney  for  the 
wife,  "Had  you  taken  that  action  with  reference 
to  the  Benedict  House  matter  before  a  certain 
time?"  and  "Had  you  dropped  the  Benedict 
House  matter  prior  to  that  time?"  and  "Was 
the  Benedict  House  matter  eliminated  from  the 
case  prior  to-  that  time?"  were  properly  ex- 
claded. 

[Ed.  Note.— For  other  cases,  see  Bhridence, 
Dec  Dig.  8  168.*] 

11.  Witnesses    (B    286*)— EIzaic^nation— Ir- 
DBFiNiTE  Questions. 

In  a  suit  for  divorce,  a  qnestton  asked  a 
witness  who  had  formerly  acteu  aa  attorney  for 
the  wife,  "What  action,  if  any,  had  been  taken 
by  you  prior  to  that  time  with  reference  to 
M.?"  was  indefinite. 

JEi.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  18  817-826;  Dec  Dig.  8  236.*] 

12.  Appeal    and    Ebbob    (88    1056,    1058*)- 
Habuless  Ebbob— Exclusion  of  Evidence. 

_  Exclusion  of  certain  questions  was  not  re- 
versible error  where  the  matter  could  have  had 
little  weight  on  the  determination  in  any  event, 
and  the  matters  were  developed  In  the  testimony 
of  other  witnesses,  or  could  have  been'  easily 
furnished  by  other  witnesses,  available  to  the 
party  cobiplainlng. 

[Bd.  Note. — For-  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  4188,  4204;  Dec.  Dig.  81 
1056,1058.*] 

13.  DivoBCB  (8  184*)— Tbial  by  the  Ooubt— 
Findings  of  Fact— Review. 

The  Supreme  Court  will  not  disturb  the 
findings  of  fact  by  a  justice  of  the  superior 
court  in  a  divorce  case  unless  clearly  failing  to 
do  justice. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  570-673;    Dec  Dig.  8  184.*] 

14;  Evidence  (8  78*)- Suppbession- Bffbot. 
The  superior  court,  in  passing  on  facts  in 
a  divorce  case,  was  entitled  to  give  much  weight 
to  the  fact  that  respondent  suppressed  testimony 
of  the  petitioner,  and  by  improper  methods  de- 
prived her  of  important  witnesses. 

[Ed.  Note. — For  other  canes,  see  Evidence, 
Cent.  Dig.  SS  98,  100;   Dec.  Dig.  8  78.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Bakei, 
Judge. 

Petition  for  divorce  by  Mary  A.  Warren 
against  Edmund  M.  Warren.    Judgment  for 
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plalntUC  and  defendant  excepts.    BxceirtJoiu 
overruled,  and  ease  remitted. 
See,  also,  78  AU.  678. 

Henry  W.  Hayes  and  Richard  B.  Lyman, 
for  petitioner.  ,  Irving  Cbamplln,  James  Har> 
rls,  U.  N.  Allin,  and  Jotm  Burke,  for  re- 
spondent 

SWEETLAMD,  J.  Tbls  cause  Is  a  peti- 
tion for  divorce.  Tlie  petition  alleged  among 
other  grounds  for  divorce  that  the  respond- 
ent has  been  guilty  of  the  crime  of  adultery. 
The  petition  was  heard  in  the  superior  court 
before  Mr.  Justice  Baker.  Said  justice  gave 
a  decision  for  the  petitioner  on  the  ground 
of  adultery.  The  cause  is  before  us  upon  ex- 
ceptions to  certain  rulings  of  the  justice  made 
during  the  trial,  and  to  the  decision  of  the 
justice  granting  the  petition. 

The  respondent  excepted  to  the  rulings  of 
the  justice  permitting  counsel  for  the  peti- 
tioner to  adE  certain  leading  questions  of 
two  of  the  petitioner's  own  witnesses  and  to 
cross-examine  tliem,  and  also  excepted  to  the 
action  of  the  justice  in  interrogating  one  of 
these  witnesses.  There  is  no  merit  in  these 
exceptions. 

[1-3]  It  was  within  the  discretion  of  the 
court  to  permit  the  examination  excepted  to 
and  also  to  Interrogate  the  witness  upon  his 
own  account  in  an  attempt  to  ascertain  the 
truth.  Each  of  these  witnesses,  though  call- 
ed by  the  petitioner,  showed  themselves  ei- 
ther to  be  hostile  to  her  and  deliberately 
withholding  the  truth  or  to  be  lacking  in 
memory  as  to  the  matter  of  which  they  were 
being  questioned.  In  either  case  the  form  of 
examination  permitted  by  the  justice  was 
proper.  Hlldreth  t.  Aldrich,  15  B.  I.  163,  1 
AU.  249. 

The  respondent  excepted  to  three  rulings 
of  the  justice  presiding  made  during  the  ex- 
amination of  the  witness  Emily  G.  Bowe. 
The  first  one  (numbered  19  of  respondent's 
exceptions)  appears  to  be  entirely  immate- 
rial. The  other  two,  quoted  below,  related 
to  the  efforts  of  the  witness  to  arrange  an 
interview  between  the  parties.  This  actluu 
at  times  was  referred  to  by  counsel  for  both 
parties  as  an  attempt  to  arrange  a  settle- 
ment of  the  case,  and  that  appears  to  have 
been  Its  purpose.  This  matter,  without  ob- 
jection, had  been  the  subject  of  extended  ex- 
amination and  cross-examination  by  counsel. 
It  was  late  for  either  party  to  object  on  the 
ground  that  the  matter  was  a  negotiation 
for  compromise.  The  whole  subject  of  the 
attempted  settlement  clearly  had  no  influ- 
ence upon  the  final  decision  of  the  justice. 

[4]  We  find  no  reversible  error  In  admit- 
ting the  question  In  cross-examination:  "What 
were  you,  in  behalf  of  Mr.  Warren,  attempt- 
ing to  get  a  settlement  for?"  Nor  in  the  ex- 
clusion of  the  question  in  redirect  examina- 
tion: "Was  the  question  of  this  money  set- 
tlemoit  raised  until  all  efTorts,  all  your  ef- 
forts, failed  to  get  the  divorce  case  settled?" 
We  think,  however,  after  the  examination 


which  had  been  permitted  the  court  might 
well  have  allowed  the  latter  question  to  be 
asked. 

[Ml]  Counsel  for  the  respondent  called 
as  a  witness  Edward  D.  Bassett,  Esq.,  for- 
merly attorney  for  the.  petitioner,  and  exam- 
ined him  with  reference  to  certain  alleged 
occurrences  at  the  Benedict  House,  in  the 
city  of  Pawtncket.  In  bis  direct  examination 
the  witness  was  asked  the  following  ques- 
tions, all  of  which  the  justice  excluded  on 
the  ground  that  the  answers  must  be  based 
upon  knowledge  which  the  witness  had  ac- 
quired whUe  acting  as  counsel  for  the  peti- 
tioner: "Q.  13.  Did  you  at  any  time  make 
an  investigation  into  the  matter  while  you 
were  counsel  for  Mrs.  Warren?"  We  think 
that  this  question  was  Improperly  excluded. 
It  does  not  call  for  the  disclosure  of  Infor- 
mation gained  by  the  witness  from  confiden- 
tial communications  on  the  part  of  b\B  cUent 
It  concerns  the  matter  upon  which  he  was 
employed  by  the  petitioner,  but  his  testi- 
mony in  regard  to  it  would  involve  no  breach 
of  confidence,  and  is  not  privileged.  "Q.  14. 
As  a  result  of  any  investigation  made  by 
you,  or  through  your  ofilce,  what  action  was 
taken  by  yon  with  reference  to  prosecuting 
this  case  upon  the  basis  of  the  Benedict 
House  matter?"  The  only  action  which  the 
witness  would  have  bad  authority  to  take 
would  necessarily  involve  consultation  with 
his  client  and  confldemtlal  commnnications 
between  them.  If  this  question  calls  for  a 
statement  of  the  witness'  action  with  refer- 
ence to  proceedings  in  court,  the  record  of 
the  case  before  the  court  furnished  ample 
evidence  of  that  matter.  We  find  no  error 
in  this  ruling.  "Q.  15.  Did  you,  through  any 
source,  while  acting  for  Mrs.  Warren,  get 
any  knowledge  with  reference  to  the  Bene- 
dict House  matter,  upon  which  you  relied, 
acting  in  this  case,  with  reference  to  elimi- 
nating that  matter?"  In  the  circumstance  of 
the  witness'  relations  with  the  petitioner,  we 
think  that  the  question  should  by  its  terms 
have  excluded  information  obtained  from 
Mrs.  Warren.  It  also  calls  for  the  opinion 
of  the  witness  as  to  value  of  the  evidence 
regarding  a  certain  part  of  the  petitioner's 
case  which,  whatever  may  have  t>een  the  wit- 
ness' opinion,  was  being  pressed  by  her 
present  counsel  at  the  time  of  the  trial.  The 
question  is  also  indefinite.  We  find  no  error 
in  the  ruling.  "Q.  16.  Did  you  at  any  time, 
while  acting  for  Mrs.  Warren,  drop  the 
Benedict  House  matter  or  eliminate  it  from 
this  case  for  any  reason?"  So  far  as  this 
question  calls  for  a  statement  of  the  action 
of  the  witness  in  striking  out  parts  of  the 
petition  or  bUl  of  particulars,  the  recoil 
fully  shows  his  action.  So  far  as  It  calls 
for  the  state  of  his  mind  and  his  profession- 
al Intention,  which  must  have  depeScMd  upon 
conferences  with  his  clioit,  it  was  properly 
excluded.  "Q.  20.  Had  you  taken  that  ac- 
tion with  reference  to  the  Benedict  House 
matter  before  that  time?     Q.  21.  Had  yon 
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dropped  thv  Benedict  HooM  matter  prior  to 
that  time?  Q.  22.  Was  the  Benedict  House 
matter  eliminated  from  the  case  prior  to 
that  time?"  These  three  questions  were 
properly  excluded.  "Q.  23.  What  action,  if 
any,  had  been  taken  by  you, prior  to  that 
time  with  reference  to  Mr.  Murray — Maurice 
Murray?'  The  Question  is  Indefinite.  Its 
meaning  is  undoubtedly  explained  by  the 
next  question.  "Q.  2i.  Had  yon  prior  to  tliat 
time  dropped  Mr.  Murray  as  a  detective  or 
otherwise  in  this  case?"  The  witness  was 
permitted  to  answer  question  2A.  We  find 
no  error  in  the  exclusion  of  question  23. 
"Q.  31.  What  was  the  last  duty  or  act  per- 
formed for  you  by  Mr.  Murray?  •  •  •  Q. 
64.  Was  Mr.  Murray  employed  by  yon  to  do 
court  duty?  Q.  65.  Had  you  employed  Mr. 
Murray  for  the  purpose  for  which  you  ask- 
ed him  to  act  for  you,  as  yon  hare  stated 
to  the  gentlemen  on  the  other  side  on  your 
cross-examination?  *  *  *  Q.  70.  Did  Mr. 
Murray  do  any  services  for  yon,  or  Mrs. 
Warren,  in  this  case,  after  securing  the  af- 
fidavit of  ClafF  and  Bennett  on  file  in  this 
case?"  These  questions  do  not  call  for  a 
reply  which  involved  any  confidential  com- 
mnnlcatlons  between  the  witness  and  bis 
former  client  We  are  of  the  opinion  that 
they  should  not  have  been  excluded. 

[12]  Although  the  witness  should  have 
been  permitted  to  answer  questions  13,  31, 
64,  65,  and  70,  the  refusal  of  the  Justice  to 
admit  this  testimony  does  not  constitute  re- 
versible error.  The  matter  Involved  in  these 
questions  could  have  had  little  weight  upon 
the  determination  of  the  case  in  any  event; 
and,  furthermore,  these  matters  were  fully 
developed  in  the  testimony  of  other  witness- 
es. The  information  sought  by  the  last  four 
questions  could  have  been  furnished  by 
Maurice  Murray  himself,  who  was  in  the 
employ  of  the  respondoit  during  the  time 
of  the  trial,  and  could  hare  been  called  as 
a  witness  for  Uiat  purpose. 

The  respondent  has  also  urged  before  na  a 
number  of  exceptions  to  the  ruling  of  the 
Justice  excluding  certain  questions  asked  of 
the  witness  Russell  W.  Richmond,  Esq.,  ad- 
mitting a  certain  question  to  the  witness  Ed- 
ward A.  Carter,  and  admitting  in  evidence 
a  certain  plan  of  the  respondent's  housie  at 
Silver  Spring.  We  find  no  merit  in  any  of 
these  exceptions. 

The  respondent  also  excepted  to  the  deci- 
sion of  the  Justice  granting  the  petition.  The 
Justice  presiding  after  a  very  careful  re- 
view of  the  evidence  has  found  the  allegation 
of  adultery  supported  by  the  testimony.  Aft- 
er an  lamination  of  the  transcript,  we  see 
DO  reasons  for  setting  his  finding  aside.  He 
saw  the  witnesses  as  they  testified  before 
bim,  be  had  an  importunity  to  determine  the 
credenoe  which  should  be  given  to  them, 
sncb  as  this  court  does  not  have.  The  court 
has   frequently  said  that  it  will  give  great 


weight  to  the  determination  of  a  Jnstloe  of 
the  superior  court,  sitting  with  a  Jury,  when 
he  approves  or  sets  aside  the  verdict  of  the 
Jury  uiwn  the  evidence.  His  own  determina- 
tion of  Issues  of  fact  tried  before  him  with- 
out a  Jury  is  entitled  to  as  great  considera- 
tion. 

[13]  This  court  will  not  disturb  the  findings 
of  fact  made  by  a  Justice  of  the  superior 
court  in  a  divorce  case  unless  such  findings 
clearly  fail  to  do  Justice  between  the  par- 
ties. We  think  that  the  evidence  fully  war- 
rants the  finding  of  the  Justice  that  the  re- 
spondent acting  through  his  attorney,  a 
member  of  the  bar  of  another  state,  did  sup- 
press testimony  of  the  petitioner,  and  by  im- 
proper methods  deprived  her  of  the  assist- 
ance of  certain  witnesses  who  would  other- 
wise have  given  important  testimony  in  suit- 
port  of  her  petition. 

[14]  This  circumstance  the  Justice  was  en- 
titled to  consider  of  much  importance  in 
reaching  a  conclusion  as  to  the  truth  of  the 
charge  of  adultery.  Such  methods  and  such 
a  course  of  action  should  count  heavily 
against  the'  respondent,  and,  as  the  Jus- 
tice says  in  his  decision,  "are  not  consistent 
with  a  real  confidence  In  the  merits  of  one's 
case." 

All  the  respondent's  exceptions  are  over- 
ruled, and  the  case  Is  remitted  to  the  sn- 
perior  court  for  further  proceedings. 


(SS  B.  L  M) 
^       HOBIN  et  aL  v.  HOBIN  (two  cases). 
(Snpreme  Court  of  Rhode  Island.    July  7,  1911.) 

1.  Appxai.  ano  Ebbob   (I  1048*)— Habvuks 
Ebbok— Question  WrrHDBAWN. 

On  a  claim  asainst  an  estate  for  personal 
services  rendered  by  decedent's  granddauf^hter. 
respondents  cannot  complain  because  she  was 
asked  as  a  witness,  "Did  you  have  to  go  to 
school?"  the  question  being  withdrawn  before 
answered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bri^r,  Cent  Dig.  {  4159;   Dec.  Dig.  |  1048.*] 

2.  EviDENCK     (8     236*)  —  Admissibility  — 
Claims  fob  f^bsonal  Skb  vices. 

On  a  claim  against  an  estate  for  personal 
services,  decedent's  granddaughter  could  testify 
to  what  decedent  said  the  night  he  died  abont 
repaying  her. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Dea  Dig.  I  23a*l 

8.  ExicvToaa  and  ADiamsTKATOBs  (|  221*) 
—  Claihs  k>b   Pkrsonal  Sbbvioks  —  Evi- 

DENOK. 

On  a  claim  against  an  estate  f6r  personal 
services,  decedent's  granddaughter  waa  properly 
permitted  to  show  his  attempted  will,  as  cor- 
roborating evidence  tliat  he  mtended  to  reimr 
burse  her. 

[Ed.  Note.— For  other  cases,  see  Shceentors 
and  Administrators,  Cent  Dig.  |  002;  Dec 
Dig.  221.*] 

4.  Tbial  (i  260*>— iNSTBHcnows— RKQtrxsia— 

iNSTBDCnONS  Albeadt  Given. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  refused 
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'mstraetlon  that  i*l>en  peraons  stand  to  each  oth- 
«r  in  a  family  relation  the  law  presumes  that 
services  are  gratuitous,  and  that  to  rebut  the 
presumption  there  must  be  an  express  contract 
creating  in  effect  the  relation  of  master  and 
sen'ant,  was  sufficiently  covered  by  an  instruc- 
tion that  the  law  looks  upon  the  relation  of 
trrandparent  and  grandchild  the  same  as  on  the 
relation  of  parent  and  child;    that  before  com- 

Slainant  could   recover  it  must  be  found  that 
ecedent  agreed  to  pay,  etc. 
[E3d.  Note.— For  other  cases,  se«  Trial*  Cent. 
Dig.  SS  651-659;   Dec.  Dig.  {  260.*] 

5.  Tbial  (I  237»)— Ikstbuotioh*— DiGBKB  of 
Phoof. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  an  in- 
struction that,  in  oider  to  find  tor  her,  there 
should  be  no  doubt  that  the  services  were  re- 
ceived in  expectation  of  paying  was  properly  re- 
fused, as  imposing  too  great  a  burden  of  proof. 
[EU.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  548;    Dec.  Dig.  |  237. •] 

6.  Trial  (|  260*)--lNSTBacTiONB— Rkquestb— 
Instructionb  Aleeadt  Given. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  refused 
instruction  that,  mere  expectation  on  her  part 
that  she  was  to  be  remunerated  did  not  warrant 
recovery  in  her  favor,  but  that  the  evidence 
must  abow  by  a  preponderance  that  it  was  the 
expectation  and  understanding  of  both  claim- 
ant and  decedent  that  the  services  created  a 
debt  due  from  him  to  her,  was  sufficiently  cov- 
ered toy  instructions  given  that  the  jury  must 
find  that  services  were  rendered  nnder  an  agree- 
ment for  payment,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-659;  Dec  Dig.  {  260. •] 

7.  Tkial  (J  260*>— iNsraucnoNS— Requkbtb— 
Insibuotions  Albeadt  Given. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  refused 
instmction  that  if,  after  claimant  reached  her 
majority,  she  continued  to  render  services  In 
decedents  family,  witboat  express  contract  for 
compensation,  the  presumption  of  law  is  that 
no  payment  was  contemplated  was  sufficiently 
covered  by  an  instruction  that  the  law  looks  np- 
on  the  relation  of  grandparent  and  grandchild 
the  same  as  parent  and  child,  that  services  by 
a  child  are  presumed  to  be  gratuitous,  and  that 
to  warrant  recovery  the  Jury  must  And  that 
the  services  were  rendered  and  accepted  on  an 
understanding  for  payment. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ;S  e51-«59:  Dec.  Dig.  {  260.*] 

8.  Tbial   (§    191*>— Instbuction9— Ihvadiko 
Pbovincb  or  Jubt. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  an  in- 
stmction that,  "in  cases  of  this  kind,  board  and 
services  are  held  to  constitute  a  fair  mutual 
offset"  was  properly  refused,  as  precluding  re- 
covery. 

rB5d,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  420-431;  Dec.  Dig.  |  191.*] 

9;  TBIAL  (I  267*)— iNSTBaOriOHS— KJtQUBBTS— 

Modification  bt  Codbt. 

On  a  claim  agAinst  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  request- 
ed instruction  that  the  fact  that  decedent  stood 
to  daimant  loco  parentis  put  the  burden  on  her 
to  prove  an  express  contract  for  wages,  and 
tliat  if  jshe  failed  to  clearly  prove  it  she  could 
not  recover,  was  properly  modified  by  stating 
that  "the  burden  of  proof  is  by  a  preponderance 
of  the  evidence." 

[S^  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  J  668 ;   Dec.  Dig.  I  267. •] 


10.  Trial  (5  2aOt)-^IiraTBTTOTioif8— Reijubsts. 

On  a  claim  against  ap  estate  by  decedent's 
granddaughter  for  money  earned  and  paid  to 
him,  an  instruction  that  a  grandfather,  stand- 
ing in  loco  parentis,  has  the  right  to  his  grands 
daughter's  earnings  so  long  as  the  relation  coa^ 
tinues.  whether  before  or  after  her  majori^, 
was  properly  refused;  the  court  having  fully 
stated  the  presumption  against  right  to  recover, 
and  charged  the  necessity  of  an  express  contract. 
rEd.  Note.— For  other  cases,  see  Trial,  Ceat. 
Ditr.  H  661-658;  Dec.  Dig.  {  260.*] 

11.  Tbial  ((  260*)— Instbuctions— Bequbstb. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  refused 
instruction  that  any  recovery  must  be  limited 
to  any  time  during  which  the  jury  found  there 
was  an  express  contract  for  payment  was  suf- 
ficiently covered  by  an  instruction  that  the  jur/ 
must  find  that  there  was  an  agreement  for  pay- 
ment during  the  period  that  claimant  claimed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {g  651-659;    Dec.  Dig.  |  260.*] 

12.  Trial  ({  253*)  —  Instbttctions  iGNOBiire 
Evidence. 

On  a  claim  sgainst  an  estate  for  personal 
services  by  decedent's  granddaughter,  -an  in- 
struction requiring  a  finding  that  a  contract  to 
pay  for  the  services  was  made  on  a  definite  date 
was  properly  refused,  where  the  evidence  showed 
a  continuing  understanding  for  payment  through- 
out the  several  years  when  the  services  were 
rendered. 

[Ed.  Note.— For  other  cases. 'see  Trial,  Cent 
Dig.  11  613-623;  Dec.  Dig.  g  253.*] 

13.  Trial  (g  260*)— ^Instbucttons— Requestb. 
On  a  claim  against  an  estate  for  personal 

services  by  decedent's  granddaaghter,  a  refused 
instruction  that  any  recovery  must  be  limited 
to  what  the  services  were  rensonably  worth,  de- 
ducting the  cost  of  her  clothing  and  other  ex- 
penditures, was  sufficiently  covered  by  an  in- 
struction that  the  jury  should  consider  what  she 
received  in  return  for  her  services,  including 
board,  lodging,  and  clothing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  651-680;  Des.  Dig.  g  260.*1 

14.  Trial  (|  253*)— Instbuctionb  Iorobino 
Evidence. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  an  instruc- 
tion that  claimant  could  not  recover  for  serv- 
ices rendered  before  her  majority,  because  there 
was  no  evidence  of  her  emancipation,  any  right 
to  sue  for  such  services  belonging  to  her  father, 
vras  properly  refused,  where  the  evidence  show- 
ed that  when  claimant  was  l>om  her  parents 
lived  in  the  same  tenement  with  decedent  and 
until  she  was  five  years  old,  tiiat  then  her  par- 
ents left  and  she  continued  to  live  with  her 
grandparents  until  their  death,  her  parents  aft- 
erwards living  in  the  upper  tenement  of  the 
same  house  for  several  years,  and  where  the 
court  properly  instructed  on  the  question  of  her 
emancipation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  613-623;  Dec.  Dig.  |  253.*] 

16.  eixecutobs  and  ad1iinistbat0b8  (|  206*) 
—Claim  for  Services— Persons  in  Familx 
Ret  atioi^— Right  to  Recover. 

Claimant's  right  to  recover  against  her 
grandfnther's  estate  for  services  does  not  de- 
pend upon  her  showing  a  contract  upon  which 
she  could  have  sued  during  his  lifetime;  it  be- 
ing understood  between  them  that  she  shoald 
be  paid  out  of  his  estate;  be  being  unable  to 
pay  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  B<xecator« 
and  Administrators,  Cent  Dig.  |  738;  Dec.  Dig. 
g  206.*] 
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16.  TbIAI.  (8  2B0*)— INSTKUCTIONS— REQUmSIB. 
On  a  claim  against  an  estate  for  penonol 
services  by  decedent's  granddaughter,  it  v^s 
not  error  to  refuse  to  instruct  that,  to  warrant 
recovery,  the  jnry  must  find  that  the  relation 
between  the  parties  had  ceased  to  be  that  of 
grandparent  end-  grandchild  and  had  become 
tliat  of  master  and  servant,  and  that  Ixith  so 
understood;  the  court  having  fnlly  charged  as 
to  the  presumption  in  such  cases,  and  the  ne- 
cessity of  proof  to  overcome  such  presumption. 
WA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S$  651-659;  Dec.  Dig.  |  260.*] 

IT.    E^XEC1JT0B8   AND   ADICTRISTBATOBS    (J  221*) 

— Claims  fob  Pebbonai,  Sebvioe»— Bubden 

OF  Pboof. 

On  a  claim  against  an  estate  for  personal 
serrices  by  decedent's  granddaughter,an  express 
contract  for  wages  can  be  proved  by  a  prepon- 
derance of  'the  evidence;  proof  beyond  a  rea- 
sonable doubt  not  being  required. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  WSVii  Dee. 
Dig.  i  221.*] 

18.  XIXEOUTOBB  AND  Adminibtbatobb  (I  206*) 

— Claik  fob  Sebvicbs— Pkbsons  in  Familt 

Bklation. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  it  was 
proper  to  instruct,  that  as  soon  as  she  twgan 
to  daim  wages  she'  must  have  bad  a  legal  claim, 
enforceable  at  decedent's  death,  but  that  it  was 
not  necessarv  that  she  be  able  to  enforce  it  dur- 
ing decedent's  lifetime. 

[Bd.  Note.— For  other  cases,  see  Bxeentors 
and  Administrators,  Cent.  Dig.  |  738;  Dec  Dig. 
|208.»] 

19.  GSonocuTOBS  and  Adkinistbatobb  ({  253*) 
—Claim  fob  Sebticeb— Pebborb  m  Familt 
Relation— Findings. 

On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter,  a  request 
for  special  finding,  whether  the  relation  of 
grandlather  and  grandchild  changed  to  that  of 
master  and  servant,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  904;  Dec. 
Dig.  S  253.*] 

20.  Tbial  (S  252*)  — FlifDiKOS  — StrppoBT  by 
ElVIDENOK— NxcEaaiTT. 

A  request  for  a  special  finding  on  a  ques- 
tion concerning  wiiich  there  is  no  evidence  is 
properly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  59e-«12;  Dec.  Dig.  f  262,*] 

21.  BXECUTOBS   AND  ADUINISTBATOBS   (I  253*) 

— Claim  fob  SbbvicbS- Pebsons  in  Family 

Relation— Findings. 

On  a  claim  against  an  estate  lor  peiaonal 
services  by  decedent's  granddaughter,  a  request 
for  a  special  finding  as  to  when  any  express  con- 
tract of  employment  was  entered  into  was  prop- 
erly refused,  where  the  evidence  showed  that  de- 
cedent's promises  were  continuing. 

[E^  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  g  904;  Dec.  Dig. 
f  2C3.*] 

22.  executobs  and  adminibtbatobb  a  206*) 
— Claim  fob  Skbticeb— Pebsons  in  Family 
Relation— Pbomibb  to  Pay— Requisites. 
On  a  claim  against  an  estate  for  personal 
services  by  decedent's  granddaughter  while  liv- 
ing  in  his  family,  she  was   bound  to  prove  a 
promise  to  pay,  but  not  a  promise  to  pay  cer- 
tain sums,  at  certain  times,  for  certain  services. 
[Ed.   Note.— For  other  cases,   see    Ekecutors 
and    Administtators,  Cent   Dig^   |  783;    Dec. 
Dig.  S  206.*] 


28.  BxEOTiTOBa  AND  Administbatobs  (|  221*) 
—Claim  fob  Sebviceb— Pebsons  in  Family 
Relation- BviDENC»— Stjffioiency. 

Evidence    held    to   sustain   recovery   on    a 

claim  against  an  estate  for  iMrsonal  services  by 

decedent's  granddaughter. 
[Eld.    Note.— For  other  cases,  see   Executors 

and  Administrators,  Cent  Dig.  t  90314;    Dec. 

Dig.  I  221.*] 

Appeal  from  Superior  Court,  Providence 
and  BrlBtoI  Counties;  Charles  F.  Stearns, 
Judge. 

In  the  matter  of  Thomas  Hobln'B  estate. 
From  a  decree  allowing  Mary  B.  Hobin's 
claim,  John  Hobln,  Patrick  Hobin,  and  others 
appeal  on  exceptions.    Exceptions  overruled. 

Frank  L.  Hanley,  Edward  M.  Sullivan,  and 
Harry  P.  Cross,  for  a^^reUants.  Doraa.  & 
Flanagan,  for  appellee. 

JOHNSON,  J.  TlMse  were  probate  aweals 
tried  together  In  ttie  saperlor  oonrt  by  agree- 
ment 

Mary  B.  Hobln  was  granddaughter  of 
Thomas  Hobin  and  administratrix  of  his  es- 
tate. Sbe  filed  a  claim  against  said  estate, 
and  under  section  890,  C.  &  P.  A.  1905,  the 
municipal  court  of  the  city  of  Providence,  on 
March  24,  1908,  allowed  her  |2,340  on  her 
daim.  E'rom  this  decree,  these  appeals  were 
taken.  Exception  4,230  la  an  appeal  by  tonr 
grandchildren,  and  exception  4,231  la  an  ap- 
peal by  two  Bomi  of  Thomas  Hobln. 

Appellee  was  her  parents'  oldest  child,  and 
when  she  was  born  her  parents  lived  (In  game 
tenement)  with  Thomas  HoMn  nntU  she  was 
five  years  old.  Then  her  father  and  mother 
left  Thomas  Hobin's  tenement,  and  appellee 
lived  with  her  grandfather  and  grandmother 
until  they  successively  died.  Thomas  Hobln 
died  October  10, 1900.  The  grandmother  died 
later.  Appellee  took  no  steps  to  collect  her 
claim  until  after  her  grandmother's  death, 
then  was  appointed  administratrix  of  the 
estate  of  Thomas  Hobin,  and  filed  her  claim. 

The  claim  Is  for  servloefl  rendered  and 
money  earned  and  paid  to  Thomas  Hobin's 
nee  during  six  years  next  preceding  his  death. 
At  the  age  of  12,  appellee  was  takeii  from 
school,  and  from  that  time  her  work  was 
continnouB,  doing  what  was  to  be  done  that 
she  could  do.  At  Thomas  Hobin's  death, 
she  was  25  years  and  10  months  old,  by 
which  she  was  19  years  and  10  months  old  at 
the  beginning  of  the  period  sued  for. 

During  the  six  yean  her  work  Included 
the  cooking,  washing,  and  cleaning  for  the 
bouse,  anything  that  was  to  be  done,  full 
charge  of  the  house,  besides  work  for  out- 
siders. The  work  Included  the  labor  caused 
by  keeping  boarders,  of  whom  there  were  two 
at  Thomas  Hobin's  death,  and  at  other  times 
the  number  running  up  to  eight  sometimes 
more,  sometimes  less.  Her  work  began  never 
later  than  5  a.  m.,  and,  when  there  was  wash- 
ing to  be  done  at  home,  at  3,  doing  that  work 
until  5:30  to   5:45,   then   getting  breakfast 
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etc.,  until  7  or  7:30,  and  finishing  the  wash- 
ing by  9,  then  taking  up  the  usual  routine. 
hbe  went  out,  also,  to  work  for  pay ;  In  such 
cases  usually  going  out  about  7  to  8  a.  m., 
and  getting  home  from  4  to  6  p.  m. 

As  to  the  end  of  the  day,  she  said,  "That 
depended  on  what  time  my  grandmother 
wanted  to  go  to  bed,"  and  this  was  8  to  9:30 
p.  m.  Appellee  had  to  get  her  grandmother 
ready  for  bed,  and  never  considered  her  work 
done  until  her  grandmother  was  In  bed.  Her 
earnings  by  work  for  outsiders  ran  from 
75  cents  to  $2  In  a  day,  depending  on  the 
nature  of  the  Job.  The  lowest  she  so  earned 
in  any  one  week  was  $2.50  and  ran  up  to  $6, 
|6,  and  often  $8  In  a  week;  the  jobs  for  out- 
siders being  not  less  than  four  a  week,  and 
often  more.  All  money  she  earned  was 
turned  orer  to  her  grandmother,  and  the 
same  was  tme  of  Thomas  Hobln's  earnings. 
Both  were  used  to  keep  the  house  and  pay 
the  debts. 

Appellee  never  was  sick  to  make  doctor's 
bills.  Most  of  appellee's  clothes  were  house 
dotbee.  Their  average  cost,  she  said,  would 
not  be  over  $15  a  year,  and  often  not  that. 
Whenever  she  did  go  to  an  entertainment,  It 
was  at  the  exiKnse  of  her  cousin,  Annie,  and 
not  at  the  expense  of  Thomas  Hobln.  All 
the  money  she  did  expend  for  herself  waa 
rec^ved  from  her  grandmother. 

Thomas  Hobln  was  a  teamster,  carting 
ashes,  rubbish,  anything  he  could  get.  For 
some  undefined  period  before  his  death,  he 
did  not  work.  When  asked,  "He  had  boys  to 
do  the  work  for  him?"  her  answer  was,  "He 
had  boys."  To  the  question  If  they  "ran  the 
business,"  she  said  "Tes,"  but  how  or  for 
whose  benefit  does  not  appear. 

At  the  close  of  Mary  B.  Hobln's  testimony, 
the  following  admission  was  made:  "Mr. 
Cross:  We  admit  that  the  plaintiff's  witness- 
es win  testify  that  Thomas  Hobin  said,  at 
various  times  during  the  six  years  covered 
by  this  claim,  that  Mary  Ellen  Hobln  had 
been  of  great  assistance  to  him,  and  that  she 
would  be  paid;  would  have  the  property 
when  he  died.  It  Is  also  admitted  by  Mr. 
Doran  and  my  side  that  the  property  Is  taxed 
for  $2,660,  and  that  it  Is  worth  no  more  than 
the  amount  of  Mary  Ellen  Hobln's  blU."  And 
the  case  was  submitted  to  the  Jury  without 
any  further  testimony. 

Motions  of  counsel  for  the  appellants  for  a 
nonsuit,  and  also  for  the  direction  of  a  ver- 
dict for  the  appellants,  were  denied,  and  ap- 
pellants' exception  to  same  was  noted.  The 
Jury  returned  a  verdict  for  the  claimant,, 
Mary  E.  Hobln,  for  $2,340. 

The  appellants  filed  a  motion  for  a  new 
trial  on  the  grounds:  (1)  That  said  order 
and  decree  Is  against  the  evidence  and  the 
weight  thereof.  (2)  That  said  order  and  de- 
cree Is  against  the  law.  This  motion  was 
heard  and  denied  by  the  trial  Justice  July  2, 
1900.  The  appellants  duly  filed  their  bill  of 
exceptlonSi  yrblch  were  duly  allowed  by  said 


Justice.  The  case  is  now  before  thia  ooart 
on  said  bill  of  exceptions. 

[1]  The  appellants'  first  exception  la  to' 
question  12,  p.  2,  of  the  transcript,  "Did  yon 
have  to  go  to  school?"  Counsel  for  appel- 
lants objected.  The  court  said:  "I  think  In 
a  case  where  they  are  members  of  the  family 
that  the  original  relations  between  the  par- 
ties and  the  coarse  of  practice  between  them 
Is  proper,  as  bearing  on  the  question  whether 
she  had  any  legal  right  to  expect  remunera- 
tion, and  whether  there  was  a  duty  on  the 
other  side  to  pay,  or  whether  It  was  simply 
voluntary.  I  think  that  la  the  practice,  and 
It  la  proper  to  show  what  the  exact  relation 
was."  An  exception  was  noted  In  behalf  of 
the  appellants.  Counsel  for  the  appellee  then 
withdrew  the  question,  which  had  not  been 
answered,  and  put  an  entirely  different  ques- 
tion, asking  at  what  age  she  began  work  In 
the  house.  To  this  question  no  exception 
was  taken. 

[2]  The  second  exception  is  to  the  admis- 
sion of  question  76,  p.  9,  of  the  transcript: 
"If  anything  waa  aald  that  night  by  your 
grandfather  about  your  being  repaid,  please 
tell  us  what  It  was?"  The  appellants'  ex- 
ception was  noted.  The  witness  had  been 
testifying  to  the  events  on  the  night  of  ber 
grandfather's  death  and  as  to  hla  attempt  to 
make  a  will.  The  appellants'  counsel  object- 
ed, on  the  ground  that  any  promise  made  at 
that  time  to  pay  Mary  Hobln  for  the  work 
she  had  done  would  be  a  voluntary  promise, 
without  consideration.  The  court  said:  "I 
don't  know  what  he  expects  to  prove  Hla 
witness  testifies  that  her  grandfather  always 
told  her  that  he  Intended  to  pay  her  for  work, 
and  she  always  expected  to  be  paid.  I  don't 
know  what  he  expects  to  prove,  but  he  cer- 
tainly would  have  a  right  to  show  admissions 
on  the  part  of  the  deceased  at  any  time,  ad- 
mitting liability  for  what  had  been  done. 
Of  course.  If  the  work  had  been  done  without 
any  promise  and  the  promise  was  subsequent- 
ly made,  your  point  is  true;  but  if  they 
claim  he  had  always  promised  to  pay  ber, 
and  she  understood  he  was  to  pay  her,  then 
any  admission  that  he  made  would  certainly 
be  admissible."  The  ruling  was  correct  for 
the  reasons  given  by  the  trial  Justice. 

[J]  The.  third  exception  was  to  the  admis- 
sion of  the  attempted  will  (page  11  of  tbe 
transcript):  "Mr.  Doran:  In  corroboration 
of  the  evidence  as  to  the  fact  that  Mr.  Hobln 
Intended  to  reimburse  her.  This  la  simply 
to  prove  what  occurred  at  a  certain  time,  In 
addition  to  what  she  testified  to  occurred  at 
other  times.  Mr.  Cross:  It  seems  to  me 
that  the  same  objection  applies  to  this  that  I 
made  previously,  that  whatever  promise  waa 
made  at  this  time  was  without  consideration. 
The  Court:  I  will  admit  it  for  what  it  la 
worth  and  note  your  exception."  The  rallng 
waa  correct  for  the  same  reasoua  as  in  tbe 
case  of  the  second  exception. 

There  ia  no  fourth  exception. 
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[4]  The  fifth  exception  Is  to  the  denial  of 
the  appellants'  first  request  to  charge  (pages 
42,  45,  of  the  transcript):  "When  Individuals, 
as  In  this  case,  stand  to  each  other  In  a 
family  relation,  as  distinguished  from  tliat  of 
master  and  servant,  the  law  implies  no  con- 
tract for  wages,  but  presumes  that  services 
are  rendered  gratuitously;  to  rebut  this 
presumption,  there  must  be  an  express  con- 
tract between  the  parties  which  creates  in 
effect  a  new  relation  of  master  and  servant." 
This  was  denied,  on  the  ground  that  it  had 
been  substantially  charged. 

The  court  had  charged  the  Jury  (page  S6): 
"In  the  first  place,  you  have  a  child  bom  in 
the  house  of  her  grandparents,  growing  up 
*     and  working  continuously  imtil  the  time  of 
the  grandparents'  death.    The  law  looks  up- 
on that  relation  as   the  relation  of  parent 
and  child ;  that  it  Is  the  same  thing.    There 
is  no  difference  made,  if  they  assume  rela- 
tions of  one  looking  out  for  the  other  and 
the  othec  giving  services ;  It  la  the  ordinary 
case  of  parent  and  child,  and  the  presump- 
tion Is  that  in  such  a  case  as  that,  so  long 
as  that  relation  of  parent  and  child  contin- 
ues, the  presumption  is  that  It  la  the  ordi- 
nary case  of  parent  and  child.     You  give 
your   children   protection;    you    give  them 
education ;  you  clothe  them,  give  them  hous- 
ing, and  other  benefits;   on  the  other  hand, 
they  give  you  services.    In  the  ordinary  case, 
one  is  considered  the  equivalent  legally  for 
the  other,  and  neither  party  has  a  right  to 
demand  compensation  for  work  he  has  ren- 
dered to  the  other,  but  there  is  supposed  to 
be   the   ordinary    relations   of   parent   and 
child;    consequently  the  law   in   the    case, 
where  a  person  standing  in  the  position  of 
a  child  to  the  parent  seeks  to  recover  for 
services  rendered  while  that  relation  existed, 
or  appeared  to  exist,  is  there  is  a  presump- 
tion against  any  recovery.     That  Is  prima 
facie,  on  the  first  impression ;  In  other  words, 
the  presumption  is  that  there  is  no  contract 
to  compensate."  And  on  page  40  the  court 
charged:   "You  must  not  only  find  that  serv- 
ices were  rendered — and  there  is  no  ques- 
tion here  but  that  they  were  rendered,  and 
•certainly  of  a  most  strenuous  character — but 
that  Is  not  enough.    You  must  not  only  find 
that  they  were  rendered  and  accepted,  but 
yoQ  must  find  that  at  the  time  and  during 
the  period  that  this  woman  claims  for  her 
services  that  there  was  an  understanding  and 
agreement  between  Thomas  Hobln,  the  de- 
ceased, to  pay  for  those  services;    that  he 
meant  to  pay  for  them;   and  there  was  an 
understanding  and  agreement  on   the   part 
of  Mary  Bobin  that  he  was  to  pay  her  for 
tbem ;  that  is,  an  express  agreement    Now, 
as  was  stated  to  you  in  argument,  that  need 
not   be    In    writing,    or   In   any    formal    set 
'words,    but    there    must    be    evidence,    and 
strong  evidence,  to  satisfy  yon  by  a  prepon- 
derance of  the  evidence  that  there  was  a  dis- 
tinct understanding  between  Thomas  Hobin, 
-on  one  part,  that  Mary  Hobin  should  be  paid 


for  her  services,  and,  on  the  part  of  Mary 
Hobln,  not  only  expectation  that  she  should 
be  paid,  but  more;  that  the  understanding 
comiitg  from  Thomas  Hobln  that  she  should 
be  paid;  that  it,  there  must  be  an  express 
understanding,  between  them.  It  does  not 
need  any  formal  words  or  writing,  or  any- 
thing of  that  kind;  but  there  must  l>e  a 
distinct  understanding,  differing  from  any 
vague  8tatem«it,  as,  'I  will  pay  yon,  and  so 
forth,'  'I  will  pay  you  good  by  and  by.' 
There  must  be  a  distinct  understanding  that 
there  was  a  distinct  promise  on  the  part  of 
Thomas  Hobtn  to  pay  for  services,  and  a 
distinct  agreement  and  understanding  on  the 
part  of  Mary  Hobln  that  she  should  be  paid 
for  them,  and  services  rendered  in  expecta- 
tion of  such."  The  request  was  sufficiently 
covered  by  these  instructions,  and  also  by 
other  portions  of  the  diarge. 

[I]  The  sixth  exception  was  to  the  denial 
of  appellants'  second  request  to  charge 
(pages  42,  45,  of  the  transcript):  "In  order 
to  find  for  the  plaintiff,  there  should  b^  no 
doubt  In  your  minds  that  the  services  were 
rendered  by  Mary  Ellen  fiobln  in  expecta- 
tion of  wages,  and  received  by  Thomas  Ho- 
bln in  an  expectation  on  his  part  of  pay- 
ing therefor."  This  request  was  denied,  on 
the  ground  that  the  burden  of  proof  is  Im- 
properly stated  in  such  request  The  re- 
quest was  properly  denied.  To  have  charged 
as  requested  would  have  imposed  a  burden 
upon  the  claimant  far  greater  than  that  im- 
posed upon  the  state  In  a  criminal  case.  The 
state  only  has  to  show  that  the  defendant  is 
guilty  beyond  a  reasonable  doubt  It  does 
not  have  the  burden  of  removing  all  doubt 

[I]  The  seventh  exception  is  to  the  denial 
of  the  appellants'  third  request  to  charge 
(pages  43,  46,  46,  of  the  transcript):  "A 
mere  expectation  on  the  part  of  Mary  Ellen 
Hobln  that  she  was  to  be  remunerated  from 
the  bounty  of  Thomas  Hobin,  either  by  will 
or  by  gift  in  his  lifetime,  would  not  warrant 
a  finding  in  her  favor,  but  her  evidence  must 
satisfy  you  by  a  preponderance  of  the  evi- 
dence that  it  was  the  expectation  and  under- 
standing of  both  Mary  Ellen  Hobin  and 
Thomas  Hobln  that  her  services  created  a 
debt  due  from  him  to  her."  This  was  de- 
nied, on  the  ground  that  it  had  been  covered. 
This  had  been  covered  by  the  portions  of  the 
charge  quoted  in  considering  the  fifth  ex- 
ception, and  by  other  portions  of  the  charge. 

[7]  The  eighth  exception  Is  to  the  denial 
of  the  atV)ellants'  fourth  request  to  charge 
(pages  43,  46,  of  the  transcript):  "If  Mary 
Ellen  Hobin,  after  arriving  at  the  age  of 
21  years,  continued  to  live,  labor,  and  render 
services  In  Thomas  Hobin's  family,  with  his 
consent,  but  without  any  express  contract 
as  to  her  compensation,  the  presumption  of 
law  Is  that  no  payment  for  such  services 
was  contemplated  by  either  party."  This 
was  denied,  on  the  grotmd  that  it  had  been 
covered.  This  was  sufficiently  covered  iu 
the  charge,  particularly  in  the  portion  quot- 
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ed  In  the  consideration  of  the  fifth  exception. 

[I]  The  ninth  excepti(Hi  is  to  the  denial  of 
app^Iant's  fifth  request  to  charge,  as  shown 
on  pages  43,  46,  Of  the  transcript:  "In  cases 
of  this  kind,  board  and  services  are  h61d  to 
constitute  a  fair,  mutual  ofFset"  The  re- 
quest was  properly  denied.  To  have  granted 
It  would  have  been  in  efFect  to  charge  that 
the  cralmant  could  not  recover,  even  if  the 
evidence  established  an  express  contract. 

[I]  The  tenth  exception  is  to  the  denial  of 
appellants*  sixth  request  to  charge,  as  shown 
on  pages  43,  46,  of  the  transcript:  "The  fact 
that  Thomas  Hobln  stood  to  Mary  Ellen  Ho- 
bln  in  the  relation  known  as  loco  parentis 
puts  upon  her  the  burden  of  proving  an  ex- 
press contract  for  wages,  and  if  she  fails  to 
clearly  prove  such  a  contract  she  cannot  re- 
cover." This  request  was  granted  and  charg- 
ed, but  the  court  added,  "The  burden  of 
proof  is  by  a  preponderance  of  the  evidence, 
as  I  have  stated  to  yon."  The  addition  was 
proper. 

[I'O]  The  eleventh  exception  Is  to  the  de* 
nial  of  appellants'  eighth  request  to  charge, 
as  shown  on  pages  43,  46,  47,  of  the  tran- 
script: "A  grandfather  who  stands  in  loco 
parentis  to  a  granddaughter  had  a  right  to 
the  earnings  of  such  granddaughter,  so  long 
as  this  relation  continues,  whether  before  or 
after  her  majority."  This  request  was  prop- 
erly denied.  The  court  had  fully  stated  the 
presumption  against  the  right  to  recover  In 
cases  where  the  relation  of  parent  and  child 
exists,  and  that  it  would  be  the  same  in  the 
case  wtiere  a  child  lived  with  a  grandfather, 
as  a  member  of  his  family,  and  had  charged 
the  necessity  of  an  express  contract  in  sucb 
a  case,  in  order  for  the  child  to  recover  for 
services.  This  request  would,  if  granted, 
have  denied  the  right  to  recover,  even  If  an 
express  contract  were  shown. 

[t1]  The  twelfth  exception  is  to  the  de- 
nial of  the  appellants'  ninth  request  to 
charge,  as  shown  on  pages  43,  47,  of  the 
transcript:  "If  you  find  the  plaintiff  entltletl 
to  recover,  such  recovery  must  be,  limited 
to  the  time  during  which  you  find  there  was 
an  express  contract  between  her  and  Thomas 
Hobln  for  the  payment  of  wages."  This  was 
denied  as  already  covered.  This  request  was 
properly  denied.  It  had  been  covered  entire- 
ly by  the  charge. 

[12]  The  thirteenth  exception  is  the  denial 
of  appellants'  tenth  request  to  charge,  as 
shown  on  pages  43,  47,  of  the  transcript: 
"In  order  to  entitle  the  plaintiff  to  recover, 
you  must  find  that  at  some  definite  date 
Thomas  Hobln,  by  an  express  contract, 
promised  Mary  Ellen  Hobln  to  pay  her  for 
work,  latxtr,  and  services  thereafter  to  lie 
performed  by  her  for  him,  and  that  Mary 
Ellen  Hobln,  relying  on  that  promise  and  in 
the  expectation  of  pay,  did  perform  and  ren- 
der work,  labor,  and  services  for  her  grand- 
father." This  was  denied  as  already  cover- 
ed. This  request  was  properly  denied.  The 
testimony   showed   that  Thomas   Hobin   al- 


ways promised  to  pay  the  appellee ;  promised 
that  he  would  pay  her  with  the  property, 
and  said  that  he  could  pay  her  in  no  other 
way;  that  he  said:  "Only  for  her,  I  don't 
know,  what  I  would  do.  We  nev«r  could 
keep  this  place  only  for  her,  but  I  certainly 
will  pay  her"  and  that  he  said  the  same 
thing  on  his  death  bed ;  and  that  the  appel- . 
lee  performed  the  services,  relying  upon  his 
said  promises  and  in  the  expectation  of  be- 
ing paid  for  the  same.  Such  being  the  evi- 
dence, the  jury  conld  not  properly  be  in- 
structed to  find  a  definite  date  on  which  an 
express  contract  was  made.  It  was  not 
necessary  that  an  express  contract,  made  on 
some  particular  day,  out  of  all  the  y6ars  that 
the  understanding  between  the  parties  and 
the  work  thereunder  continued,  should  be 
shown. 

Exception  13%  is  to  the  refusal  of  said 
trial  Justice  to  grant  the  appellants'  motion 
for  a  nonsuit  and  direction  of  a  verdict. 
This  exertion  will  be  considered  in  connec- 
tion with  that  to  the  d^ajl  of  the  motion 
tor  a  new  trial. 

[IS]  The  fourteenth  exception  is  to  the 
denial  of  app^ants'  eleventh  request  to 
charge^  as  shown  on  pages  43,  47,  of  the 
transcript:  "In  the  event  you  find  the  plain- 
tiff entitled  to  recover,  the  amount  of  her 
recovery  must  be  limited  to  what  you  find 
her  services  to  have  been  reasonably  worth, 
deducting  therefrom  the  cost  of  her  clothing 
and  other  expenditures  in  her  bdtalf."  This 
was  denied  as  already  covered.  At  page  41 
the  court  said:  "Xou  vce  to  take  into  con- 
sideration what  she  has  received  in  return — • 
her  board,  her  lodging,  her  clothing,  what- 
ever it  is.  She  says  her  clothing  didn't 
cost  very  much.  - 1  think  she  said  $15  a  year. 
That  is  certainly  a, remarkably  small  bill  for 
a  woman.  However,  all  these  articles  should 
be  taken  into  consideration  in  figuring  out 
what  the  net  value  of  her  services  were. 
That  is  something  she  has  received,  and  tbe 
estate  is  entitled  to  have  that  figured  in,  in 
connection  with  the  question  as  to  how  mucli 
per  week  she  would  be  entitled  to  receive." 
The  court  was  not  obliged  to  r^eat  the  In- 
struction. 

[1 4]  The  fifteenth  exception  is  to  the  denial 
of  appellants'  twelfth  request  to  charge,   as 
shown  on  pages  45,  47,  48,  of  tlte  transcript : 
"No  recovery  in  this  action  can  be  had   by 
Mary    Ellen    Hobin    for    services    rendered 
'rhomas  Hobin  when  she  was  under  the  age 
of  21  because  of  there  being  no  evidence  of 
her  emancipation;  the  right,  if  any,  to   sue 
for  such  services  belongs  to  her  father."     Tbe 
court  had  charged  (page  ^o :    "In  this  case, 
coming  down  to  the  particular  points   bere, 
this  woman,  at  the  time  she  begins  the  claim 
for  her  sen'ices,  was  19  years  old.    Her  par- 
ents were  alive,  bnt,  as  appears  from    ber 
testimony,  it  I  remember  correctly,  ttuLt  for 
several  years  prior  to  the  time  she  reacbed 
nineteen  that  her  parents  hadn't  been,    liv- 
ing in  the  same  house,  and  that  she  ba.a,  so 


Digitized  by  VjOOQ IC 


B.I.) 


HOBIN  y.  HOBIN 


60) 


far  as  appeared,  had  no  particular  dealings 
with  them.  What  the  tacts  are  I  don't  know. 
I  am  simply  stating  the  testimony  Just  as 
you  heard  It  Now  it  Is  not  necessary.  In 
order  to  find,  as  I  have  said — and  let  me  go 
back  a  few  seconds — prima  fade  her  father 
being  Ilylng  would  be  entitled  to  her  wages 
to  21  even  if  she  had  a  valid  contract  with 
Thomas  Hobin;  hut  it  is  not  necessary  to 
ehow  that  she  was  emancipated  from  the 
control  of  her  father  to  show  an  express 
agreement  In  writing;  for  Instance,  If  there 
are  circumstances  which  Indicate  that  the 
parent  has  given  to  the  child  a  right  to  go 
out  and  earn  hb  own '  living— has  released 
bis  own  claim,  in  other  words,  to  the  child, 
aud  has  simply  said,  'Tou  can  look  out  for 
yourself,'  as  we  frequently  see  in  the  world 
—and  if  there  are  circumstances  of  that 
kind,  the  Jury  would  have  u  perfect  right, 
provided  the  evidence  was  sufficient  to  sat- 
isfy them  to  come  to  the  conclusion  that  the 
parent  had  emancipated  the  child,  or  that 
be  had  said  to  the  child,  'Ton  look  out  for 
yourself,'  and  then  the  child  would  have  a 
perfect  right  to  contract;  a  perfect  right 
to  receive  any  benefit  for  the  child's  own 
self  which  it  had  earned.  That  is  what  is 
claimed  in  the  cane  of  >fary  Ilobin  in  re- 
gard to  her  parents;  that  her  parents  had 
emancipated  her,  and  tonseqnently  she  was 
entitled,  from  Id  to  21,  to  receive  what  she 
earned,  provided  she  can  prove  that  she  had 
a  valid  agreement."  The'evldenee  was  that 
Mary  Ellen  Hobin  was  her  parents'  oldest 
(hUd,  and  when  she  was  born  her  parents 
lived  In  the  same  tenement  with  Thomas 
Hobin  until  she  was  five  years  old.  Then 
her  father  and  mother  left  Thomas  Hobln's' 
house,  and  she  Jived  with  her  grandfather 
and  grandmother  from  that  time  until  they 
died.  During  the  six  years  before  Thomas 
Ilobln's  death,  her  parents  lived  in  the  same 
house,  in  the  upper  tenement;  Thomas  Hob- 
in living  in  the  lower.  The  instructions  of 
the  court  on  the  question  of  her  emancipa- 
tion by  her  parents,  under  the  circumstances 
shown  by  the  evidence,  were  projjer.  The  re- 
quest was  properly  denied. 

[IS]  The  Blsteenth  exception  is  to  the  de- 
nial of  appellants'  thirteenth  request  to 
charge,  as  shown  on  pages  43,  44,  48,  of  this 
transcript:  "In  order  to  entitle  Mary  Ellen 
Hobin  to  recover  in  this  action,  you  must 
find  as  a  fact  that  the  relation  of  debtor 
and  creditor  existed  between  her  and  Thom- 
as Hobin  from  the  moment  she  began  to 
work  for  him  for  wages,  and  that  she  could 
at  any  time  thereafter  properly  have  de- 
manded her  wages,  then  due,  and  on  bis  fail- 
ure to  pay  such  wages  could  successfully 
have  sued  him  therefor."  This  request  ap- 
pears to  mean  that  the  court  ought  to  have 
charged  that  appellee  could  not  recover,  un- 
less she  proved  a  contract  necessarily  suable 
before  Thomas  Hobin's  death ;  or,  put  anoth- 
er way,  tliat  a  contract,  not  suable  until  aft- 


er his  death,  would  be  void.  This  is  not  so. 
A  broken  promise  to  pay  by  legacy  is  ac- 
tionable. The  request  is  not  applicable  to 
the  evidence,  which  Is  that  deceased  promis- 
ed payment  and  claimant  worked  in  expec- 
tation of  payment.  There  was  no  contract  by 
one  to  pay  after  death  and  by  the  other  to 
wait  for  pay  till  that  time.  The  situation, 
according  to  the  evidence,  was  that  both  par- 
ties knew  he  was  unable  to  pay  as  em- 
ployers usually  pay,  and,  as  he  said,  he  could 
pay  only  "by  the  property."  The  request 
was  rightly  refused. 

116]  The  seventeenth  exception  Is  to  the 
denial  of  appellants'  fourteenth  request  to 
charge,  as  shown  on  pages  44,  48,  of  the  tran- 
script: "In  order  to  entitle  the  plaintiflf  to 
recover,  you  must  find  as  a  fact  that  the  re- 
lation between  Thomas  Hobin  and  Mary  El- 
len Hobin  had  ceased  to  be  that  of  grand- 
parent '  and  grandchild  and  become  that  -of 
master  «nd  servant,  and  that  both  so  under- 
stood." The  relation  of  ■  grandparent  and 
grandchild  would  not  cease  after  an  agree- 
ment between  them  that  she  should  perform 
services  for  him,  and  should  be  paid  for  such 
services.  The  court  had  fully  charged  the 
Jury  as  to  the  presumption  In  such  cases  and 
the  necessity  of  proof  by  the  grandchild  to 
overcome  Bueh  presumption,  in  the  portion 'of 
the  charge  quoted  supra,  in  considering  the 
fifth  exception.  The  request  was  rightly  re- 
futed. 

[17]  The  eighteenth  exception  is  "to  that 
part  of  the  instructions  of  bald  Justice  to  the 
Jury,  to  the  effect  that  the  express  contract 
for  wages  could  be  proved  by  a  preponder- 
ance of  the  evidence,  and  not  beyond  a  rea- 
sonable doubt,  as  shown  on  pages  40,  41,  4S, 
and  44  of  said  transcript."  This  instruction 
was  correct. 

[II]  The  nlneteoith  exception  Is  "to  that 
part  of  the  instructions  of  said  Justice  to 
the  Jury,  to  the  effect  that  it  is  not  neces- 
sary that  appellee's  claim  should  be  one 
which  would  have  been  enforceable  at  any 
time,  because  the  promise  might  have  been 
made  in  such  a  way  as  not  to  be  enforoeable 
until  after  the  death  of  appellee's  grand- 
father and  grandmother,  and  that  the  rela- 
tion of  debtor  and  creditor  need  not  neces- 
sarily have  obtained  between  appellee  and 
the  intestate,  as  shown  on  pages  42,  44,  and 
45.  of  said  transcript"  No  such  instructions 
appear  on  page  42.  On  pages  48  and  44  the 
court,  speaking  of  the  thirteenth  request, 
said:  "The  thirteenth  request  Is  denied, 
because  it  seems  to  the  court  that  it  does  not 
properly  apply  to  the  evidence  as  put  in  here. 
The  substance  of  the  request  Is  that  In  order 
to  find  a  verdict  for  the  plaintiff  that  you 
must  find  that  she  bad  a  legal  claim  against 
Thomas  Hobin,  one  on  wliich  she  could  re- 
cover. But  the  evidence,  the  testimony — ' 
what  she  claims — ^is  that  her  claim  was  to 
mature  only  after  bis  death.  That  la  her 
testimony;  but  she  must  have  had  a  legal 
claim,  one  which  was  enforceable  at  one  time, 
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at  tlie  time  of  bis  deatb,  as  soon  as  she  be- 
gins to  claim  wages.  Tbere  is  no  question 
about  that  There  must  have  been  a  claim 
which  was  valid  on  her  part,  and  one  en- 
forceable in  law;  but  it  is  not  necessary, 
however,  that  she  could  sue  the  day  the  serv- 
ices were  rendered,  because  the  evidence  on 
her  part  is  to  the  elCect  that  it  was  not  to  be 
enforceable  until  after  the  death  of  the 
grandfather  and  grandmother,  whatever  it 
Was.  The  basis  of  the  whole  claim  Is  that^ 
tbere  was  a  valid  legal  obligation.  That  is 
true  to  tliat  extent ;  otherwise  the  request  is 
denied  and  ezpeptlon  noted."  The  instruc- 
tion was  proper. 

Ill]  The  twentieth  exception  is  to  the  de- 
nial of  appellants'  first  request  for  special 
findings,  as  shown  on  page  48  of  the  tran- 
script: "Did  the  relation  between  Thomas 
Hobln  and  Mary  Ellen  Hobin  of  grandfather 
and  grandchild  ever  change  to  that  of  mas- 
ter and  servant;  it  so,  when?"  As  we  have 
said  before,  the  relation  of  grandfather  and 
grandchild  does  not  cease,  because  the  grand- 
father gets  the  grandchild  to  do  the  work 
for  him  and  promises  to  pay  the  grandchild 
for  doing  the  work.  The  presumption  from 
the  family  relations  and  from  membership  in 
the  household  ia  that  services  rendered  are 
not  rendered  in  the  expectation,  either  of  the 
grandchild  that  he  shall  tie  paid  for  them, 
or  of  the  grandfather  that  he  shall  i>ay  for 
them.  This  may  be  overcome,  however,  by 
proof  that  the  services  were  rendered  by  the 
child  or  grandchild  in  the  expectation  of  pay- 
ment, upon  the  agreement  and  promise  of 
tlie  grandfather  that  the  services  rendered 
were  to  be  paid  for  by  him.  The  presump- 
tion being  overcome  by  proof,  the  law,  with 
that  sanity  which  is  its  usual  characteris- 
tic, recognizes  that,  the  obstacle  to  a  recov- 
ery which  is  peculiar  to  a  suit  by  one  hold- 
ing the  family  relation  being  removed,  the 
suit  is  then  governed  by  the  ordinary  rules 
of  law.  The  special  finding  would  only  have 
tended  to  confuse  the  Jury,  and  could  serve 
no  useful  purpose.    It  was  rightly  refused. 

[20]  The  twenty-first  exception  Is  to  the 
denial  of  appellants'  second  request  for  spe- 
cial findings,  as  shown  on  pages  48  and  49 
of  transcript:  "Did  Thomas  Hobin  always 
intend  to  leave  Mary  Ellen  Hobin,  by  his 
will,  a  portion  of  his  property  as  a  full  re- 
turn for  everything  she  has  contributed  to- 
ward himself  and  his  family,  and  did  she 
so  understand?"  There  was  no  evidence  in 
the  case  to  which  this  could  apply. 

[21]  The  twenty-second  exception  is  to  the 
denial  of  appellants'  third  request  for  special 
findings,  as  shown  on  page  48  of  transcript: 
"Did  Mary  Ellen  Hobln  and  Thomas  Hobin 
enter  into  an  express  contract  of  employ- 
ment, and  if  so,  when?'  The  court  had  in- 
structed the  Jury  as  to  the  necessity  that 
an  express  contract  should  be  shown,  and 
had  Instructed  them  as  to  what  would  con- 
stitute an  express  contract    In  this  request. 


however,  the  appellants  ask  that  the  Jury 
shall  be  required  to  find,  not  only  whether 
Thomas  Hobin  and  Mary  Ellen  Hobin  enter- 
ed into  an  express  contract,  but,  "if  so, 
when."  The  appellants  are  still  seeking  the 
exact  date,  when  the  evidence  shows  that  no 
exact  date  can  be  found.  The  evidence  was 
that  the  promises  of  Thomas  Hobln  were 
continued  and  habitual  that  Mary  Ellen 
should  be  paid,  in  the  only  way  be  could  pay 
her,  by  the  property.  Mary  Ellen  understood 
this,  and  rendered  the  services  in  reliance 
upon  bis  promises  and  in  the  expectation  of 
payment  In  these  circumstances,  on  the 
evidence,  inquiry  as  to  the  exact  date  of  an 
agreement,  made,  as  indicated,  by  this  long 
series  of  promises,  and  this  continued  labor 
in  reliance  upon  them,  would  be  futile,  and 
Its  only  effect  would  be  to  confuse  the  Jury 
by  confronting  them  with  a  question  that 
upon  the  evidence  need  not  be  anawered,  and 
further  could  not  be  answered. 

The  twenty-third  exception  Is  to  the  de- 
nial of  appellants'  fourth  request  for  spe- 
cial findings,  as  shown  on  page  49  of  the 
transcript:  "Was  Mary  Ellen  Hobln's  ex- 
pectation of  pay  founded  on  Thomas  Ho- 
bln's promise  to  devise  a  portion  of  his  real 
estate  to  her  by  will?"  What  we  have  said 
as  to  the  denial  of  the  second  request  for 
special  findings,  which  is  the  subject  of  the 
twenty-flrst  exception,  applies  as  well  to  this. 

[22]  The  twenty-fourth  exception  is  to  the 
decision  of  said  court  denying  the  appellants' 
motion  for  a  new  trial  on  the  grounds  men- 
tioned therein.  The  situation  shown  by  the 
evidence  is  that  Thomas  Hobin  and  his  wife. 
In  1894,  were  old  people,  In  humble  circum- 
stances, who  had  raised  a  family;  that  from 
the  time  appellee  was  12  years  of  age  she 
did  work  she  was  able  to  do,  and,  from  the 
time  when  she  was  19,  for  six  years  did  work 
excessive  in  amount,  which  could  be  perform- 
ed only  by  a  woman,  both  willing  to  work 
and  strong  in  constitution.  Besides  the  care 
of  the  old  people,  her  work  was  profit  earn- 
ing. The  amount  earned  by  washing  and 
cleaning  is  somewhat  defined.  The  profit 
from  boarders  is  not  stated.  These  earnings 
were  outside  of  usual  household  services. 
From  the  time  Thomas  Hobin  stopped  work, 
claimant  was  the  only  earner  in  the  family. 
The  evidence  was  that  Thomas  Hobln  al- 
ways intended  to  pay  appellee  with  the  prop- 
erty, and  could  not  pay  any  other  way,  and 
made  a  habit  of  saying  he  intended  to  pay 
appellee,  and  said  the  same  thing  on  his 
deathbed,  and  that  appellee  expected  to  be 
paid,  and  not  to  work  for  nothing.  She 
never  asked  him  for  wages.  He  never  agreed 
to  a  definite  (nun — only  by  the  property. 
Thomas  Hobin  said:  "Only  for  her,  I  don't 
know  what  we  would  do.  We  never  could 
keep  this  place  only  for  her;  but  I  cer- 
tainly will  pay  her."  She  did  not  ^pect 
pay  while  he  was  alive,  or  while  her  grand- 
mother was  living.    When  they  were  through. 
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Bbe  said:  "I  ttaougbt  It  sure  wag  mine." 
"I  thought  m7  nncles  understood  it,  and 
I  know  that  tbey  did  understand  it  that 
I  was  to  have  It  for  what  I  done."  "He  al- 
ways promised  me  pay  by  the  property.  He 
could  not  pay  me  any  other  way,  because  be 
had  no  means  to  pay  me."  "He  always  told 
me  he  Intended  to  pay  me  for  my  work  with 
the  property;  that  he  could  not  pay  me  in  no 
other  way."  What  he  said  about  pay,  he 
said  voluntarily.  He  never  paid  her  any 
wages. 

The  appellee  also  Introduced  Xhomas  Ho- 
bin'8  attempted  will,  by  which  he  undertook 
to  devise  all  his  estate  to  his  wife  for  life, 
and  after  death  the  house  where  he  lived  to 
go  to  appellee,  and  the  house  in  the  rear  on 
the  same  lot  to  go  to  Annie  Hobin.  This  pa- 
per was  as  follows:  "Thomas  Hobin,  +  will 
all  my  estates  go  to  my  wife  while  she  lives 
and  then  this  house  go  to  Mary  Ellen  as  It 
stands  and  the  one  in  the  rear  go  to  Annie 
Hobin,  Thomas  Hobin  X." 

Appellants  contend  very  earnestly  that  ap- 
pellee must  prove  an  "express  contract" 
That  Is  true  In  the  sense  that  she  must  prove 
a  promise  to  pay,  but  not  true  in  the  sense 
evidently  insisted  upon  that  she  must  prove  a 
promise  to  pay  certain  sums,  at  certain  times, 
for  certain  services.  The  only  obstacle  pe- 
culiar to  such  a  case  is  that  the  law  does  not 
Imply  a  promise  by  a  imrent  to  i)ay  for  his 
child's  work.  The  child  must  prove  a  prom- 
ise to  pay. 

"Thus,  where  an  adult  child  resides  with 
and  ijerforms  valuable  service  for  the  parent, 
an  understanding  may  be  shown  between 
them  of  recompense,  either  In  money  or  by 
way  of  testamentary  provision  under  the  par- 
ent's will.  In  meritorious  instances,  and  par- 
ticularly when  the  parent  was  long  sick  and 
Infirm,  and  the  child  or  some  particular  child 
lierformed  indispensable  functions,  or  where 
by  personal  labor  or  skill  the  child  enhanced 
the  value  of  the  parental  estate,  a  mutual  in- 
tention to  this  effect  may  be  inferred  from 
the  circumstances,  and  where  from  some  con- 
sistent cause  no  such  testamentary  provision 
has  been  made  compensation  will  be  allowed 
out  of  the  deceased  parent's  estate  upon  the 
usual  footing  of  a  creditor's  claim."  Scbou- 
ler,  Dom.  ReL  {  274,  p.  442. 

"When  the  relation  of  parent  and  chUd  ex- 
ists, the  law  will  not  readily  assume  that  of 
debtor  and  creditor  likewise;  and  board  and 
services  may  constitute  a  fair,  mutual  offset 
in  the  general  household.  But  this  presump- 
tion may  be  overthrown,  and  the  reverse  es- 
tablished, by  proof  of  an  express  or  implied 
contract  to  that  effect;  an  Implied  contract 
being  proven  by  facts  and  circumstances 
which  show  that  both  parties,  at  the  time 
^when  the  services  were  performed,  contem- 
plated or  Intended,  pecuniary  recompense." 
Scbouler,  |  269,  p.  432.  / 


In,  PuUer  v.  Mowry,  18  R.  I.  424,  426,  28 
Atl.  606,  607,  the  court  says:  "The  defendant 
argues  that,  though  the  law  implies  a  prom- 
ise to  pay  for  services  rendered  and  volunta- 
rily accepted,  yet,  when  the  services  are  ren- 
dered by  members  of  a  family  living  together 
In  one  household  to  each  other,  no  such  im- 
plication arises,  for  the  reason  that,  where 
the  household  family  relation  exists,  recipro- 
cal acts  of  kindness  which  tend  to  promote 
the  comfort  and  convenience  of  the  members 
of  the  household  are  presumed  to  have  been 
rendered  disinterestedly,  from  mere  affection 
or  good  will;  and  hence  that  a  plaintiff  who 
sues  for  such  services  to  recover  must  show 
affirmatively  an  express  promise  of  remunera- 
tion. Doubtless  this  argument  Is  sounds  so 
far  as  it  goes;  but  the  principle  contended 
for  Is  subject  to  the  further  quallflcation 
that.  If  the  circumstances  in  which  the  serv- 
ices are  rendered  are  such  as  to  show  a  rea- 
sonable and  proper  expectation  that  compen- 
sation is  to  be  made,  the  plaintiff  will  be  en- 
titled to  recover." 

In  NeweU  v.  Lawton,  20  R.  I.  a07,  308,  88 
Atl.' 946,  947,  the  court.  In  sustaining  a  non- 
suit, say:  "The  evidence  shows  no  express 
agreement  on  the  part  of  testatrix  to  pay  for 
these  benefits,  nor  drcumstancee  affording 
ground  for  a  reasonable  expectation  on  the 
part  of  plaintiff  that  compensation  was  to 
be  made." 

In  Brown  V.  Cummings,  27  B.  I.  869,  370, 
62  Atl.  378,  379,  the  plaintiff  had  not  Uved 
with  deceased  before  the  services,  but  the 
court  say:  "If  she  was  a  member  of  his  fam- 
ily at  that  time,  then  the  circumstances  in 
which  the  services  were  rendered  should  have 
been  submitted'  to  the  consideration  of  the 
Jury  for  their  determination  as  to  whether 
they  do  or  not  show  a  reasonable  and  proper 
expectation  that  compensation  was  to  be 
made." 

[23]  The  appellants'  motions  for  a  nonsuit 
and  for  the  direction  of  a  verdict  for  the  ap- 
pellants were  properly  denied.  The  evidetace 
supports  the  verdict.  Appellants'  motion  for 
a  new  trial  was  denied  by  the  justice  who 
presided  at  the  trial.  His  decision  was  cor- 
rect. All  of  the  exceptions  of  the  appellants 
are  overruled,  and  the  case  Is  remitted  to  the 
superior  court  for  entry  of  decree  upon  the 
verdict 


(US  Md.  m 

FIDEUTT    ft    DB3P0SIT    CO.    OP   MARY- 
LAND  V.   FREUD. 

(Court  of  Appeals  of  Maryland.    Feb.  8,  1911.) 

1.  Courts  (J  198*)— Limited  JxmsDicnoH— 
Orphans'  Cottrtb. 

Orphans'  courts  are  tribunals  of  special 
and  limited  jurisdiction,  and  have  only  such 
autbority  as  is  conferred  by  statute. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  11  471-475;    Dec.  Dig.  |  198.*] 
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2.  GVASDIAS  AND  WaBD   (J  82*)— AUTHOBITT 
OF      GUABDIAN  —  INVESTMENTS  —  ILOAN      TO 

QuABDiAN— "Good  Secukity." 

Code  1904,  art.  98,  {  171,  authorized  the 
orphans'  coart  to  order  a  guardian  who  boa 
received  moneys  belonging  to  his  ward  to  in- 
vest the  same  in  mortgages  on  unincumbered 
real  estate  worth  double  the  loan  or  such  pub- 
lic stock,  permanent  funds,  "or  other  |;ood  se- 
curities,'' or  order  the  same  invested  in  land. 
Section  172  provides  that  such  moneys  shall  be 
invested  in  the  name  of  the  ward  and  transfer- 
able only  under  order  of  court.  Section  166 
empowers  the  court  to  order  the  proceeds  of 
sale  of  leasehold  estates  of  the  ward  to  be 
Invested  In  "bank  stock  or  any  other  good  se- 
curity." Section  241  authorizes  the  court  to 
order  a  guardian  to  invest  in  bank,  or  other 
Itacorporated  stock,  or  any  other  good  security, 
and  that  the  court  shall  direct  the  manner  and 
form  In  which  soch  money  shall  be  invested. 
Sections  189  and  192,  referring  to  the  transfer 
of  the  ward's  estate  to  a  substituted  guardian, 
speaks  of  a  delivery  as  including  "bonds,  notes 
and  evidences  of  debt"  and  other  securities. 
Held,  that  a  loan  of  the  ward's  funds  to  the 
guardian  himself,  for  which  he  gave  his  Indi- 
vidual note,  was  not  an  investment  or  "good 
security"  which  the  court  had  authority  to  au- 
thorize, as  it  created  an  adverse  interest  in  the 
guardian. 

[Ed.  Note. — For  other  cases,  see  Gunrdian  and 
Ward,  Cent.  Dig.  ||  288-293 ;   Dec.  Dig.  i  ■62.* 

For  other  definitions,  see  Words-  and  Phras- 
es, vol.  4,  p.  Sill.] 

8.  Gdabdiaw  and  Ward  (§  53*)— Goabdiak— 

Funds— "Investment." 

The  retention  of  money  in  his  own  hands 
by  the-  guardian  of  a  ward  and  the  giving  of  a 
note  therefor  cannot  be  said  to  amount  to 
an  "Investment."  The  accepted  definitions  of 
that  term,  as  well  as  its  derivation,  involve  the 
idea  of  the  clothing  or  investiture  of  the  funds 
with  new  and  different  attributes.  It  is  defined 
"to  convert  into  some  other  form  of  wealth, 
usually  of  a  more  or  less  permanent  nature,' 
and  "to  be  the  laying  out  of  money  in  the  pur- 
chase of  some  species  of  property,  especially  a 
source  of  income  or  profit,"  and  giving  money 
for  some  other  property,  or  the  laying  out  of 
money  in  such  manner  that  it  may  produce  a 
revenue. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  $  53.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  375.>-375&] 

4.  Guardian  and  Wabd  (8  62*)— Funds— Au- 

THOBITY    OF  OUABDIAN. 

Code  1904,  art.  98,  i  177,  providing  that 
account  of  a  guardian  shall  state  his  expendi- 
tures, not  exceeding  the  income  of  the  estate, 
unless  allowed  by  court,  and  shall  not  be  charg- 
ed interest  for  balance  of  mone^,  unless  he 
shall  consent  to  take  the  same  on  interest,  was 
intended  to  deal  with  the  disposition  of  the 
income  of  a  ward's  estate,  and  did  not  authorize 
the  orphans'  court  to  sanction  a  loan  of  the  in- 
fant's funds  to  the  guardian. 

[Ed.  Note. — For  other  cases,  see  Gunrdinn  and 
Ward,  Cent  Dig.  I§  28»-293;  Dec.  Dig.  |  62. •] 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

Proceedings  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  as  surety,  against  Gottlieb 
Freud,  as  guardian  of  a  minor.  From  an  or- 
der overruUpg  the  Buret's  objections  to  a 
loan  to  the  guardian  as  an  Investment,  it  ap- 
peals.   Reversed  and  remanded. 


Argued  before  BOYD,  &  J,  and  BEISCOE, 
PBAUCE.  SCHMUCKER,  BURKE,  THOM- 
AS, PATTISON,  and  URNER,  J  J. 

Washington  Bowie,  Jr.,  for  appellant 

TTRNER,  J.  The  orphans'  court  of  Balti- 
more city,  with  one  of  Its  members  dissent- 
ing, passed  an  order  authorising  the  appellee, 
as  guardian,  to  Invest  In  a  promissory  note, 
to  be  executed  by  himself  individually,  the 
sum  of  $1,500  of  the  money  of  his  ward. 
This  appeal  Is  taken  from  a  subsequent  or- 
der of  that  court  overruling  the  appellant's 
objeetlonB,  as  surety  en  the  guardian's  bond, 
to  the  recognition  of  the  loan  as  an  Invest- 
ment 

The  single  question  to  be  considered  if 
whether  the  orphans'  court  had  jurisdiction 
to  permit 'the  guardian  to  borrow  a  part  of 
the  fund  committed  to  his  care.  If  it  was 
possessed  of  such  discretion  under  the  law, 
it  Is  clear  that  the  passage  of  the  order 
would  serve  as  a  protection  to  the  guardian 
and  his  bond  In  reference  to  the  act  thus  au- 
thorized. Carlysle  v.  Carlysle,  10  Md.  447: 
O'Hara  v.  Shepherd,  3  Md.  Gh,  306.  The 
right  of  the  appellant,  therefore,  to  question 
this  particular  transaction  must  be  sustain- 
ed, if  at  all,  upon  the  theory  that  It  was  not 
within  the  power  of  the  court  below  to  sanc- 
tion such  a  disposition  of  the  guardianship 
funds  as  the  one  here  involved. 

[1]  It  is  a  familiar  principle  that  orphans' 
courts  In  this  state  are  tribunals  of  special 
and  limited  jurisdiction,  and  liave  only  such 
authority  as  is  conferred  by  statute.  Snook 
V.  Munday,  90  JId.  701,  45  AU.  1004;  Stanley 
V.  Safe  Deposit  Co.,  87  Md.  450,  40  AU.  53 ; 
Bowie  V.  Ghlselin,  30  Md.  553;  Grant  Coal 
Co.  V.  CTary,  59  Md.  445;  Code,  art  93,  f 
260.  The  primary  Inquiry  must  accordingly 
be  directed  to  the  statutory  provisions  relat- 
ing to  the  powers  and  duties  of  these  courts 
with  respect  to  guardianship  Investments. 
They  are  directed  by  section  171  of  article  93 
of  the  Code  of  1904  to  "order  the  guardl.ia 
who  lias  received  •  •  •  moneys  belong- 
ing to  his  ward  to  invest  the  same  in  mort- 
gages on  unincumbered  real  estate,  worth  at 
least  double  the  amount  loaned,  or  such  pub- 
lic stock,  permanent  funds,  or  other  good  se- 
curities to  be  selected  by  said  guardian,  aa 
will  yield  the  highest  rate  of  Interest  that 
can  reasonably  be  had,  or  they  may,  when  it 
is  clearly  for  the  benefit  of  the  ward,  order 
the  same  to  be  Invested  in  land ;  and  the  in- 
vestment selected  shall  be  reported  to  the 
court  for  Its  approval  before  becoming  per- 
manent, and  the  increase  or  surplus  Income 
of  such  investment  «  *  •  shall  be  invest- 
ed in  like  manner  under  the  direction  and 
approval  of  the  court" 

By  section  172  of  the  same  article,  it  Is 
provided  that:  "All  moneys  Invested  under 
the  preceding  section  shall  be  invested  in  th9 
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name  ot  tbe  ward,  and  ehall  be  transferable 
only  under  the  order  of  tbe  orplians'  court ; 
and  all  transfers  without  Buch  order  shall  be 
void ;  and  whenever  the  orphans'  court  shall 
In  Its  discretion  authorize  a  guardian  to  in- 
vest or  mortgage  the  proceeds  of  the  sale  of 
real  estate  belonging  to  his  ward  and  sold 
by  a  trustee  In  equity,  the  affidavit  of  con- 
sideration of  such  mortgage  shall  be  made 
by  the  guardian  of  such  ward." 

Section  166  empowers  the  court  to  order 
the  proceeds  of  the  sale  of  leasehold  estates 
of  the  ward  to  be  Invested  In  "bank  stock  or 
any  other  good  security." 

It  is  provided  by  section  241  that  the  court 
may,  in  its  discretion,  order  any  administra- 
tor or  guardian  "to  bring  into  court,  or  place 
in  bank,  or  Invedt  in  bank,  or  other' incor- 
porated stock,  or  any  other  good  security, 
any  money  or  funds  received  by  such  ad- 
ministrator or  guardian ;  and  the  court  shall 
direct  the  manner  and  form  In  which  such 
money  or  fimds  sliall  be  placed  in  bank  or 
Invested,  and  tbe  same  shall  at  all  times  t>e 
subject  to  the  order  and  control  of  the  court." 

In  sections  189  and  192,  which  are  con- 
cerned with  tbe  transfer  of  the  estate  to  a 
substituted  guardian  or  to  the  ward  at  ma- 
jority, the  delivery  Is  required  to  Include 
"bonds,  notes  and  evidences  of  debt"  and 
"bonds  and  other  securities." 

[2]  These  provisions  fully  authorize  the 
orphans'  .  court  to  .direct  investments  by 
guardians  in  such  good  teauritv  as  they  may 
approve,  in  the^  exercise  of  a  sound  Judicial 
discretion;  but  the  question  here  to  be  de- 
termined is  whether  an  order  for  the  loan 
of  tbe  ward's  money  to  the  guardian  himself 
is  within  the  power  thus  conferred.  We  can 
have  no  hesitation  in  ans^terlng  this  question 
In  tbe  negative.  An  investment,  if  such  it 
may  be  called,  in  which  the  guardian  has  a 
personal  Interest  adverse  to  that  of  the  ward 
Is  manifestly  not  entitled  to  be  regarded  as 
a  "good  security."  One  of  the  rules  iml- 
versally  recognized  as  applicable  to  every 
fiduciary  is  that  which  prohibits  him  from 
borrowing  tbe  trust  funds,  "or  going  through 
the  form  of  borrowluK.  for  his  own  use."  2 
Pomeroy,  Bq.  3vx.  |  1076;  Perry  on  Trusts  & 
Trustees  (6th  Ed.)  §}  461,  464.  It  was  said 
by  Iiord  BBenborough,  in  1  Camp.  5S7,  as 
quoted  In  Ricketta  v.  Montgomery,  15  Md. 
61,  that:  "No  man  shotfld  be  allowed  to  have 
an  interest  against  his  duty."  It  has  been  de- 
clared by  this  court  that  no  one  having  fidu- 
ciary duties  to  discharge  should  "be  allowed 
to  enter  into  any  engagements  in  which  he 
has,  or  can  have,  a  personal  Interest  con- 
flicting, or  whlA  may  possibly  conflict,  with 
tbe  Interests  of  those  whom  he  Is  bound  to 
protect"  Hoffman  Steam  Coal  Co.  v.  Cum- 
berland Coal  &  Iron  Co.,  16  Md.  607,  77  Am. 
Dec.  311.  This  principle  has  been  applied 
In  Palro  v.  Vickery,  87  Md.  485;  Smith  v. 
Townshend,  27  Md.  869,  92  Am.  Dec.  637; 
North  Amer.  Assoc  t.  OUdwell,  26  Md.  420, 


90  Am.  Dea  67;  Mason  v.  MarUn,  4  Md. 
124,  and  many  other  cases.  The  reason  upon 
which  it  is  founded  is  too  obvious  to  need 
discussion. 

There  is  nothing  in  the  statutory  provi- 
sions to  wlilch  we  have  referred  to  Justify 
the  inference  that  they  were  intended  to  au- 
thorize the  orphans'  courts  to  allow  the  dis- 
regard of  the  salutary  rule  Just  stated.  Cer- 
tainly a  power  to  order  "investments"  in 
"securities"  cannot  be  held  to  support  an  af- 
firmative permission  to  a  guardian  to  retain 
and  use  tbe  money  of  his  ward,  merely  upon 
a  promise  of  repayment  This  is  in  reality 
no  investment  at  alL  It  leaves  the  guard- 
ian in  practically  tbe  same  position  towards 
the  estate  as  if  the  funds  were  kept  unin- 
vested. His  execution  of  a  promissory  note 
subjects  him  to  no  greater  liability  and  af- 
fords the  ward  no  better  security.  The  re- 
sponsibility for  repayment  is  the  same  In 
either  event.  The  stipulation  in  the  note  for 
the  payment  of  interest  adds  nothing  to  the 
guardian's  obligation  in  that  respect,  for  a 
fiduciary  who  employs  the  money  of  the  trust 
for  his  own  benefit  is  always  chargeable  with 
Interest.  Dorsey  v.  Banks,  70  Md.  510,  17 
Atl.  272 ;  MIckle  v.  Cross,  10  Md.  362 ;  Smith 
V.  Darby,  39  Md.  268 ;  Real  Estate  Trust  Co. 
T.  Union  Trust  Oa,  102  Md.  54,  61  Atl.  228. 

[3]  The  retention  of  money  in  the  hands  of 
the  investor  cannot  be  said  to  amount  to  an 
"Investment."  The  accepted  definitions  of 
that  term,  as  well  as  its  derivation,  involve 
the  Idea  of  the  clothing  or  itvcestUure  of  the 
fund  with  new  and  different  attributes.  To 
"invest,"  according  to  23  Cyc.  S48,  means: 
"To  convert  into  some  other  form  of  wealth, 
usually  of  a  more  or  less  permanent  nature." 
Webster's  New  International  Dictionary  de- 
fines an  "Investment"  to  be  "the  laying  out 
of  money  In  the  purchase  of  some  species  of 
property,  especially  a  source  of  Income  or 
profit"  In  Neel  v.  Beach,  92  Pa.  22«,  the 
term  was  said  to  be  "commonly  understood 
as  giving  money  for  some  other  property"; 
and  It  has  also  been  defined  to  be  "the  lay- 
ing out  of  money  in  such  manner  that  It  may 
produce  a  revenue."  Drake  v.  Crane,  127 
Mo.  103,  29  S.  W.  990,  27  I*  R.  A.  653 ;  Una 
V.  Dodd,  39  N.  J.  Bq.  178. 

It  is  perfectly  apparent  that  the  transac- 
tion presented  In  this  record  is  very  far  from 
being  described  by  any  of  the  definitions  we 
tiave  quoted.  The  order  complained  of  au- 
thorized tbe  guardian  "to  withdraw  from 
the  fund  on  deposit  in  tbe  EutaV  Savings 
Bank  In  the  name  of  said  minor  the  sum  of 
fifteen  hundred  dollars  and  to  Invest  the 
same"  in  his  own  promissory  note,  "payable 
twelve  months  after  date,  with  Interest  at  6 
per  cent  per  annum."  This  was  equivalent 
to  directing  the  guardian  to  "invest"  the 
money  by  simply  retaining  It  in  bis  own  pos- 
session. In  our  opinion,  the  orphans'  court 
was  without  Jurisdiction  to  pass  such  an  or- 
der, and  tbe  guardian  should  be  required  to 
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account  for  tbe  fand  as  cash  In  bis  hands  an- 
Invested. 

It  I8  provided  by  section  177  of  article  93 
of  tbe  Code  tbat:  "Every  account  of  a  guard- 
ian shall  state  his  expenditures  In  maintain- 
ing and  educating  bis  ward,  not  exceeding 
the  income  of  I\l8  estate  unless  allowed  by 
the  court;  and  for  no  balance  of  money  In 
his  hands  shall  he  be  charged  interest,  unless 
he  shall  consent  to  take  the  same  on  Interest, 
but  tbe  court  may  direct  him  to  invest  tbe 
same,  and  for  tbe  trouble  and  care  of  such 
guardian  the  court  may  allow  any  commis- 
sion not  exceeding  ten  per  cent,  on  the  an- 
nual income  of  the  estate." 

[4]  This  section  was  evidently  Intended  to 
deal  with  the  disposition  of  the  income  at 
the  ward's  estate,  and  it  appears  to  contem- 
plate that  the  guardian  might  be  allowed, 
upon  agreeing  to  pay  Interest,  to  use  an  un- 
expended balance  of  tbe  income  temporarily. 
It  clearly  does  not  tetei  to  Investments  of 
corpus,  such  as  the  one  now  under  considera- 
tion. But  even  as  regards  tbe  application  of 
Income,  tbe  section  recognizes  the  distinction 
between  an  investment  of  the  funds,  and 
their  retention  and  use  by  tbe  guardian. 

Tbe  order  appealed  from  overruled  excq>- 
tlons  filed  by  tbe  appellant  to  a  statement  of 
account  by  the  guardian,  on  the  ground  that 
It  treated  the  money  of  the  estate  as  being 
Invested  to  the  extent  of  $1,500  in  the  prom- 
issory note  in  question.  We  will  reverse 
tbe  order  and  remand  tbe  case,  to  the  end 
that  suitable  provision  may  be  made  for  tbe 
due  investment  of  the  fund. 

Order  reversed  and  cause  r«nanded,  with 
costs  to  tbe  appellant. 

<us  Ud.  7) 

8TATB  V.  GASPARE  et  aL 
<CoaTt  of  Appeals  of  Maryland.    Feb.  2,  1911.) 

1.  Lotteries  (8  3»)— Tbadiwo  Stakps— Eub- 
MENT  of  Chance. 

The  delivery  to  castomeTS  by  a  retail  mer- 
chant of  trading  stamps  to  be  redeemed  by  a 
trading  stamp  company,  which  maintained  on 
exhibition  during  business  hours  articles  with 
printed  tags  thereon,  showing  the  number  of 
stamps  required  to  redeem  each  article,  and 
permitted  collectors  of  stamps  supplied  with 
catalogues,  descriptive  of  the  articles  kept  for 
tbe  redemption  of  stamps,  to  select  the  articles 
before  the  requisite  stamps  have  been  collected, 
«r  after  tbe  stamps  have  been  collected,  is  not 
tainted  with  any  element  of  chance,  nor  viola- 
tive of  Acts  1898,  c.  207,  I  263a,  prohibiting  the 
dealing  in  trading  stamps  for  anything  uncer^ 
tain  or  nndetermined  at  the  time  of  tbe  aoqoisl- 
tion  of  the  stamps,  thongh  the  company  far. 
nishing  the  stamps  advertises  that  the  articles 
and  values  are  subject  to  change  without  no- 
tice, and  declnres  tbat  it  tries  to  confine  its 
articles  to  such  as  can  be  supplied  Indefinitely. 
[Ed.  Note. — For  other  cases,  see  Lotteries, 
Cent.  Dig.  i  3;    Dec.  Dig.  f  3.*] 

2.  CoNS-nTUTiOKAi.  Law  (1 81*)— PouoK  Pow- 
er—Scope. 

Regulations  adopted  by  the  Legislature  in 
the  exercise  of  the  police  power  must  be  rea- 


sonable, and  what  are  reasonable  regulations 
and  what  are  subject  to  the  police  power  are 
judicial  qnestloni,  and  the  Legislature  may  not 
under  the  guise  of  protecting  public  interests 
arbitrarily  interfere  with  private  business. 

[EA.    Note.— For   other  cases,    see   Constitn- 
tional  Law,  Cent.  Dig.  i  148 ;  Dea  Dig.  i  81.*] 

3.  CoifSTiTUTiONjbL  Law  (I  296*)— Dub  Pro- 
cess or  Law  —  Reoulation  of  Lawfui, 
Business— Tradiro  Staio-s. 

A  corporation  engaged  In  supplying  trading 
stamps  for  use  by  merchants  to  increase  their 
bnainess,  and  engaged  in  redeeming  tbe  stampa 
supplied  by  merchants  to  their  customers  on 
presentation,  is  engaged  in  a  lawful  business, 
and,  to  justify  the  state  in  regulating  it,  it 
must  appear  that  the  interests  of  the  public 
generally  require  legislative  interference,  and 
that  the  means  are  reasonably  necessary  to  the 
purpose  and  not  unduly  oppressive,  or  the  regu- 
lations will  be  repugnant  to  the  fourteenth 
amendment  of  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constita- 
tional  Law,  Dec.  Dig.  |  296.*] 

4.  CoHSTiTUTioiiAi.  Law  (8  296*)— Reguijl- 
TioN  or  IiAwriTi.  Business  —  Tradiko 
Stamps 

Acts  1910,  c.  381,  i  412,  providing  that  no 
person  shall  issue  any  stamps  of  which  the 
redeemable  value  shall  be  less  than  one  cent, 
is  unconstitutional,  it  being  beyond  the  power  of 
the  Legislature  to  fix  the  valne  of  trading 
stamps  formerly  used  b^  merchants  to  increase 
their  business  by  delivering  to  customers  stampa 
merely  evidencing  the  purchase  of  so  much  mer- 
chandise and  having  no  intrinsic  valne,  but 
merely  to  be  received  by  the  stamp  company 
issuing  them  in  exchange  for  articles  under  a 
contract  between  the  stamp  company  and  the 
merchants. 

[E!d.  Note. — For  other  cases,  see  Constttu- 
tional  Law,  Dee.  Dig.  {  296.*] 

5.  CORBTITUTIOHAL  LAW  (|  296*)— DU*  PRO- 
CESS or  Law  —  RBOui.ATioir  or  LAwnn, 
Business— Tradiro  Stamps. 

Acts  1910,  c.  381,  8  412a,  providing  that 
no  person  shall  issue  any  trading  stamps  un- 
less he  shall  deliver  to  the  receiver  a  statement 
giving  the  date  and  place  of  issue,  the  right  of 
the  receiver  acquired  thereby,  the  name  of  the 
trading  stamp  company  by  which  the  same  is 
to  be  redeemed,  the  name  of  the  party  issuing 
and  of  the  party  receiving  tbe  stamps,  etc.,  ie 
unconstitutional  because  amounting  to  a  prac> 
tical  prohibition  of  a  lawful  business. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  81  825-830;  Dec.  Dig. 
I  296.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  John  J.  Dobler,  Cbaa.  W.  Heulaler. 
and  Henry  Duffy,  Judges. 

Henry  Gaspare  and  another  were  indicted 
for  crime,  and  from  an  order  adjudging  that 
a  plea  to  the  first  count  of  the  indictment 
was  sufficient,  and  sustaining  a  demurrer  to 
the  second  and  third  counts,  the  State  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O.  X,  and  PEARCE, 
SCHMUCKBR,  PATTISON,  and  URNER.  JJ. 

Eugene  CDnnne  and  Randolph  Barton.  Jr., 
for  tbe  State.  German  H.  H.  Emory,  Morrla 
A.  Soper,  and  John  Hall  Jones,  for  appelleea 

PATTISON,  J.  The  appelleea  in  this  case. 
the  defendants  below,  were  Indicted  In    tbe 
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criminal  court  for  Baltimore  dty  nnder  an 
Indictment  containing  three  counts. 

The  first  count  charges,  In  substance,  that 
tbe  defendants  did  unlawfully  use  a  scheme 
and  device  In  the  nature  of  a  gift  enterprise 
for  the  sale  of  merchandise^  in  that  they  did 
sell  and  deliver  to  one  Benjamin  B.  Barber, 
Jr.,  18  bars  of  soap,  and.  In  connection  with 
.  such  sale  and  delivery,  did  then  and  there 
give  and  Issue  to  the  said  Barber,  as  an  in- 
ducement to  said  purchase,  10  stamps,  com- 
monly called  "trading  stamps,"  that  had  Iteea 
famished  to  the  defendants  by  certain  other 
persons  engaged  In  the  trading  stamp  busi- 
ness, to  wit,  the  Sperry  &  Hutchinson  Com- 
pany, a  body  corporate,  to  be  used  by  the  de- 
fendants In  connection  with  the  sale  of  mer- 
chandise by  them,  which  said  stamps  the 
said  company,  being  then  and  there  the  agent 
of  the  said  defendants,  had  agreed  to  redeem, 
upon  presentation  to  it,  and  In  exchange  there- 
for to  give  to  the  holder  thereof  something 
uncertain,  undetermined,  and  unknown  to  tbe 
said  Barber  at  the  time  of  said  purchase; 
and,  as  alleged,  In  violation  of  section  263a 
of  chapter  207  of  the  Acts  of  1898,  and  co- 
dified in  the  Code  of  1904  as  section  404  of 
artlde  27. 

In  the  second  count  they  were  charged  with 
the  violation  of  section  412  of  chapter  381  of 
the  Acts  of  1910,  In  that  "none  of  which  said 
trading  stamps  (so  Issued  by  them)  did  then 
and  there  have  a  monetary  redeemable  value 
of  at  least  one  cent  current  money." 

The  third  count  charges,  in  substance,  that 
the  defendants  unlawfully  failed,  at  the  time 
of  the  issue  of  said  stamps,  to  deliver  to  said 
Barber,  the  receiver  of  said  stamps,  a  printed 
or  written  statement  clearly  setting  forth 
the  date  and  place  of  Issue  of  said  stamps, 
and  every  right  given  to  the  receiver  there- 
of, also  the  names  of  the  defendants  issuing 
and  the  name  of  said  Barber,  the  receiver  of 
said  stamps,  also  a  full  and  itemized  list  of 
each  and  every  article  for  which  si^d  stamps 
either  singly  or  In  connection  with  otber  sim- 
ilar stamps  might  thereafter  be  exchanged 
or  redeemed  by  the  holder  thereof,  and  also 
the  exact  number  of  such  stamps  required 
for  the  redemption  of  each  of  said  specific 
articles  or  things  enumerated  In  such  state- 
ment ;  and,  as  alleged.  In  violation  of  section 
412a  of  chapter  381  of  the  Acts  of  1910. 

Tbe  defendants  filed  a  special  plea  to  all 
three  counts  of  the  Indictment,  alleging,  in 
substance,  that  they  (the  defendants)  were  on 
the  11th  day  of  May,  1910,  engaged  in  the 
retail  grocery  business  in  the  dty  of  Balti- 
more, and  that  on  said  last-named  day  they, 
at  their  place  of  business,  sold  unto  one  Ben- 
jamin R  Barber,  Jr.,  certain  merchandise,  at 
and  for  the  sum  of  $1  which  was  paid  to 
tbem  in  cash,  and  that  at  such  time  the  de- 
fendants delivered  to  the  purchaser  ten  cou- 
pons.   tldKets,    or   vouchers   known   as   the 
"Sperry  &  Hutchinson  green  trading  stamps," 
being  at  the  rate  of  one  stamp  for  each  ten 
cents  of  merchandise  lo  purchased,  pursu- 


ant to  the  terms  of  a  written  contract  or 
agreement  existing  between  the  defendants 
and  the  Sperry  &  Hutchinson  Company,  a 
foreign  corporation  duly  authorized  to  trans- 
act business  in  the  state  of  Maryland,  where- 
by the  said  company  furnished  said  trading 
stamps  to  the  defendants,  who  agreed  to  de- 
liver said  stamps  to  their  customers  as  an 
Inducement  for  cash  trade.  By  the  contract 
it  was  agreed  by  the  company:  That  it 
would  redeem  said '  stamps  with  goods  and 
merchandise  when  presented  by  the  custom- 
ers of  defendants  in  its  trading  stamp  books 
In  lots  of  990  stamps,  and  according  to  law, 
"collected  In  tbe  maimer  prescribed  and  sub- 
ject to  the  conditions"  in  tbe  trading  stamp 
books  of  tbe  company  hereinafter  referred 
to.    One  of  which  conditions  la  as  follows: 

"Notice 

"To  Oie  Public  and  to  tbe  Oostomerr  of  oar 
SubscriberB. 

"This  book  and  tbe  trading  stamps  which 
are  issued  by  the  undersigned  are  so  issued, 
and  are  received  by  you,  pursuant  to  certain 
restrictions  and  limitations  concerning  their 
use  contained  in  this  written  contract  made 
for  your  benefit  between  the  undersigned  and 
the  merchants  authorized  to  reissue  them  to 
their  customers.  Neither  the  books  nor  tbe 
stamps  are  sold  to  yon  or  the  merchant,  the 
title  thereto  being  expressly  reserved  In  the 
undersigned.  They  are  furnished  for  you  as 
evidence  of  payment  to  our  subscribers,  the 
only  right  wblch  you  acquire  in  said  stamps 
is  to  paste  them  in  books  like  this  and  pre- 
sent tbem  to  us  for  redemption." 

That  said  company  is  engaged  in  the  busi- 
ness of  advertising  defendants  and  other 
merchants  in  the  city  of  Baltimore  for  tbe 
purpose  of  Increasing  the  trade,  and  especial- 
ly tbe  cash  trade  of  such  merchants  as  con- 
tract for  its  services.  That  the  company 
maintains  a  three-story  and  basement  store 
on  N.  Howard  street  In  the  dty  of  Baltimore, 
and  also  a  store  in  tbe  large  department 
store  of  Stewart  &  O).,  in  said  city.  These 
stores  are  stocked  witii  goods,  wares,  and 
merchandise,  consisting  of  sideboards,  chairs, 
china  doaets,  tables,  lamps,  desks,  bookcases, 
rugs,  bedspreads,  silver  ware,  plated  ware, 
china,  cut  glass,  pictures,  statuary,  musical 
Instruments,  and  various  other  classes  of  ar- 
ticles for  household  use,  and  are  open  to 
the  public  during  the  business  hours  of  eadi 
day,  and  the  company  by  various  methods  of 
advertising  invites  the  public  to  enter  and 
Inspect  said  merchandise,  which  is  of  the 
value  of  many  thousand  dollars.  Bach  of 
said  articles  bears  a  printed  tag  correctly 
showing  tbe  number  of  stamps  in  exchange 
for  which  said  company  offers  to  give  such 
articles  free  of  charge  to  tbe  person  present- 
ing such  stamps.  That  the  company  employs 
numerous  persons  In  said  stores  and  as  can- 
vassers, who  go  from  bouse  to  house  iu  Balti- 
more dty,  and  especially  in  the  neighborhood 
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of  defendants*  store,  all  of  whom  explain  to 
tbe  general  public  that  the  company  will  de- 
llyer  said  articles  of  merchandise  In  ex- 
change for  Sperry  &  Hutchinson  green  trad- 
ing stamps  In  certain  nnmbers.  That  the 
canvassers  carry  with  them  catalogues  con- 
taining many  hundred  Illustrations  of  the 
merchandise  carried  by  said  company  in  said 
stores,  which  catalogues  describe  said  articles 
and  state  tbe  number  of  stamps  accepted  in 
exchange  for  each  article.  Said  catalogues 
and  directories  containing  the  names  of  the 
merchants  of  the  city  dealing  in  such  stamps, 
and  trading  stamp  booKs  are  left  at  the  hous- 
es by  the  canvassers.  That  the  offer  of  the 
company  was,  until  the  passage  of  the  act 
of  1910,  known  as  the  "Trading  Stamp  Act," 
also  brought  to  the  attention  of  the  public  by 
means  of  large  and  frequent  advertisements 
thereof  in  the  newspapers  of  Baltimore  city, 
at  which  time  the  newspapers  refused  to  ac- 
cept advertisements  offered  by  the  company; 
since  then,  as  well  as  before,  they  have  ad- 
vertised in  various  other  ways.  The  agents 
of  the  company  Inform  the  public  that  said 
stamps  may  be  procured  from  those  mer- 
chants with  whom  the  company  has  advertis- 
ing contracts,  and  the  said  merchants  will  de- 
liver said  stamps  to  the  customers  as  an  In- 
ducement for  cash  trade. 

Tliat  by  experience  the  company  has  found 
that  the  stock  which  is  usually  caxried  In 
Its  stores  Is  sufficient  to  redeem  all  of  the 
stamps  presented  for  redemption  in  the  usual 
course  of  business,  which  stock  Is  about  two- 
thirds  of  that  required  to  redeem  all  of  its 
outstanding  stamps  If  oil  were  presented  for 
redemption  at  the  same  time.  That  it  Is  ful- 
ly able  and  willing,  however,  at  all  times  to 
purchase  and  provide  sufficient  articles  equal 
In  value  to  tbe  articles  kept  in  Its  stores  for 
tbe  redemption  of  all  of  its  outstanding 
stamps.  That  It  replenishes  Its  stock 'from 
time  to  time  with  articles  of  Identically  the 
same  make  and  nature,  while  other  articles 
are  not  replaced,  but  for  them  are  substitut- 
ed other  articles  of  attractive  character  and 
of  the  same  relative  value,  particular  regard 
being  had  to  the  seasons  of  the  year  and  the 
requirements  of  the  public  based  upon  its  ex- 
perience The  company  also,  when  request- 
ed, agrees  for  a  reasonable  time  to  set  aside 
any  particular  article  in  its  stores  selected 
by  a  collector  of  stamps,  although  such  col- 
lector may  not  have,  at  the  time  of  such  re- 
quest, tbe  number  of  stamps  required  for 
such  article.  Such  change  as  the  company 
makes  In  the  kind  and  character  of  its  mer- 
chandise Is  made  for  the  purpose  of  accom- 
modating tbe  varying  tastes  and  meeting  the 
requirements  of  the  publla 

The  plea  alleges:  That  there  Is  no  time 
limit  placed  by  said  company  within  which 
the  stamps  received  by  Barber,  or  any  of 
the  stamps  issued  by  said  company,  must  be 
presented  for  redemption.  That  different 
collectors  of  stamps  take  different  periods  of 


time  to  fill  a  trading  stamp  book  for  redemp- 
tion, depending  npon  the  amount  of  pur- 
(ihases  with  which  they  receive  stamps,  and 
that  the  company  maintains  throughout  the 
United  States  more  than  450  stations  or 
stores  in  any  one  of  which  said  trading 
stamps  received  by  Barber  would  be  redeem- 
ed. That  tbe  stamps  are  wiHioat  intrinsic 
value,  and  are  delivered  to  their  customers 
only  as  evidence  of  payment  In  cash,  and  as 
an  inducement  for  such  payment  because  of 
their  value  In  enabling  defendant's  custom- 
ers to  obtain  the  articles  of  merchandise  of- 
fered by  the  company  in  exchange  therefor. 
That  by  the  contract  the  defendants  agreed 
to  pay  to  the  company  for  the  use  of  said 
stamps  and  for  the  publication  of  defendants' 
names  in  the  directories,  and  for  the  adver- 
tising signs  which  are  displayed  in  the  win- 
dows and  other  prominent  places  in  and 
about  defendants'  store,  and  for  said  trading 
stamp  books,  and  for  such  Other  advertising 
as  said  company  might  do  for  defendants 
during  the  term  of  the  contract,  at  the  rate 
of  $3.50  for  ^ach  1,000  of  said  stamps  ordered 
by  them  from  the  company.  That  the  com- 
pany also  offers  to  the  public,  in  addition  to 
said  contract  obligations  with  the  defend- 
ants, to  exchange  Its  merchandise  for  said 
trading  stamps  when  presented  in  any  num- 
ber from  1  upwards,  and  whether  or  not  con- 
tained in  said  trading  stamp  books,  and  car- 
ries in  said  store  articles  of  different  kinds 
for  the  redemption  of  said  stamps  in  num- 
bers less  than  900,  which  is  the  number  re- 
quired by  the  company  to  fill  one  of  its  trad- 
ing stamp  boolts.  The  redemption  of  stamps 
in  numbers  less  than  990  constitutes  a  rel- 
atively Insignificant  part  of  the  business^ 

The  plea  further  alleges,  In  response  to  tbe 
charges  contained-  in  tbe  second  count  of  the 
indictment:  That  tbe  rate  now  paid  by  tbe 
defendants  for  the  trading  stamps  of  said 
company,  including  as  it  does  the  expense  of 
advertisiiJk  done  by  said  company  for  the  de- 
fendants, as  aforesaid,  is  as  lUgb  as  defend- 
ants can  afford  to  pay  for  such  service.  That 
the  defendants  would  l>e  compelled  to  pay 
at  the  rate  of  at  least  $10  per  thousand  for 
the  redemption  of  trading  stamps  of  the  val- 
ue of  1  cent  each,  which  is  about  300  per 
cent  more  than  defendants  now  pay  for  the 
trading  stamps  of  said  company,  including 
the  advertising  as  aforesaid.  That  the  great- 
er number  of  their  sales  are  in  amounts  so 
small  that  If  defendants  were  compelled  to 
give  with  such  sales  trading  stamps  of  the 
A-alue  of  at  least  1  cent  each,  defendants 
would  be  giving  to  tlieir  customers  a  discount 
for  in  excess  of  what  defendants  can  afford 
with  any  profit  or  advantage  to  themselves; 
that,  therefore,  the  detendanta  would  be 
denied  the  benefits  of  the  use  of  tradlDg 
stamps  in  connection  with  a  very  large  pro- 
portion of  their  business. 

Tbe  plea  further  alleges,  in  response  to 
the  charges  contained  la  the  third  ooont  ct 
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tbe  Indlctmoit,  tbat  the  said  Barber  at  tbe 
time  lie  purchased  the  merchandise  and  re- 
ceived said  trading  stamps  from  defendants 
could  easily  have  ascertained  that  the  compa- 
ny has  t^o  stores  in  the  dty  of  Baltimore,  and 
that  In  said  stores  were  publicly  displayed  ar- 
ticles of  merchaxtdlse  to  be  given  in  exchange 
for  said  stamps,  and  could  have  easily  ascer- 
tained the  terms  and  conditions  of  the  offer 
made  by  said  company  for  the  redemption  of 
the  stamps ;  that  at  the  time  and  place  of  the 
sale  of  such  merchandise  he  (Barber)  knew 
the  date  and  place  of  the  sale  of  such  mer- 
chandise and  the  date  and  place  of  the  issue 
of  such  stamps,  and  also  the  names  of  the  de- 
fendants so  issuing  and  giving  the  trading 
stamps,  and  also  his  own  name,  the  receiver 
thereof ;  and  at  sach  time  and  place  he,  the 
recetver  of  the  stamps*  could  readily  have  as- 
certained the  general  conditions  under  wliich 
said  business  is  carried  on  as  dMcribed  In 
the  plea. 

Tbe  plea  farther  alleges  that  the  coats  to 
the  defendants  in  time,  labor,  and  material 
In  preparing  sncb  a  statement  as  referred 
to  In  the  third  count  of  tbe  indictment  would 
be  so  large  as  to  impose  a  great  and  unnse- 
eesary  burden  upon  the  defendants  without 
any  corresponding  profit  or  advantage  either 
to  the  defendants  or'tb^r  customers;  that 
defendants'  csstomers  could  readily  have  as- 
certained the  general  conditions  under  which 
said  bnalness  is  carried  on  aS'  described  in 
tlie  plea ;  and  that  the  presehtation  of  such 
a  statement  wotild  be  nothbig  but  an-  annoy- 
ance to  defendants  and  to  their  eostomers, 
and  wonld  tend  to  drive  away  trade  froini  d»- 
faidant%  and  would  prevent  the  use  of 
■aid  trading  stamps,  and  destroy  the  valne 
of  the  defendants'  contract  with  the  trading 
stamp  company.  To  this  special  plea  the 
state  demurred. 

The  learned  ocnirt  below,  consisting  of 
JadgesDobler,  Henlsler,  and  Duffy,  In  pass- 
ing upon  the  demurrer,  held  "that  tbe  plea  as 
to  the  first  count  of  the  Indictment  Is  a  good 
and  snfflclent  answer  thereto,  and  that  sec- 
tions 412  and  412a  of  article  27  of  the  Code 
of  Public  General  Laws  of  Maryland,  as 
enacted  by  chapter  381  of  the  Acts  of  the 
General  Assembly  of  Maryland  of  1910,  upon 
which  the  second  and  third  counts  of  said 
IndictmeBt  are  respectively  based,  are  uncon- 
stitutional, and  that  therefore  the  state's 
demorrer  to  the  plea  to  the  Second  and  third 
conntB  should  be  treated  a6  a  demurrer  of 
the  defendant  to  the  second  and  third  Counts 
of  said  indictment,"  and  accordingly  overrul- 
ed tbe  demurrer  to  the  plea  to  tbe  first  count 
of  the  Indictment  and  sustained  the  demur- 
rer to  the  second  and  third  counts.  Upon 
this  mllng  of  the  court,  judgment  was  enter- 
ed tipon  each  count  of  the  indlctmcint,  and 
from  this  Judgment  the  appeal  is  taken. 

Tbe  first  of  this  class  of  cases  to  reach  this 
court  was  the  case  of  Long  v.  State,  7S  Md. 
627,  21  Aa  688,  12  Li  R.  A.  88,  as  Am^  St, 
80A.-39 


Rep.  606.  The  defendant  was  Indicted  In 
the  criminal  court  of  Baltimore  city  charg- 
ed with  violating  chapter  480  of  the  Acts  of 
1886,  codified  as  section  185  of  article  27  of 
the  Code  of  Public  General  Lews,  which  pro- 
vided that  "no  person  or  body  corporate  shall 
be  permitted,  either  directly  or  Indirectly,  by 
agent-  or  otherwise,  to  barter,  sell  or  trade,  or 
offer  for  barter,  sale  or  trade,  by  an;  publica- 
tion or  in  any  way,  any  wares,  goods  or  mer- 
chandise of  any  description  In  package  or 
bulk,  holding  out  as  an  Inducement  for  any 
such  barter,  sale  or  trade,  or  the  offer  of  tbe 
same,  any  scheme  or  device  by  way  of  gift 
enterprise  of  any  kind  or  character  whatev- 
er." The  defendant  demurred  to  the  indict- 
ment upon  tbe  ground  that  the  act  of  As- 
sembly under  which  he  was  charged  was  un- 
constitutional. Tbe  demurrer  was  overruled, 
evidence  was  taken,  and  a  verdict  of  guilty 
rendered,  but,  as  stated  in  the  pinion,  no 
final  Judgment  was  entered.  In  consequence 
of  which  the  ruling  upon  the  demurrer  ^ras 
not  before  the  court  for  its  review,  and  there- 
fore the  court  did  not  determine  the  point 
raised  by  ihe^  demurrer  as  to  the  validity  of 
the  statute.: 

Tbe, only  questlon'there  {neaented  and  de- 
tieriDiBed  by.  tbe. court  was  to  the- admissibil- 
ity of  certain  testimony,  which  when  stated 
by  the  court  was  as  follows:  Xbat  the  de- 
fendant Long  kept  a  saaeral  grooeory  store  in 
tha  city  of  Baltimore,  known  as  the  Northern 
Central  Supply  Company ;  that  the  defendant 
sold  to  thet  prosecuting  witness,  for  the  sum 
of  26  cents,  .three  one-pound  packages  of 
ground  coffee,  called  the  "Big  Badanza  Oof- 
fee";  thab  on  each  of  said  packages  was 
pasted  a  blue  sllp'.'  of  paper  about  tbMe- 
fonrths  of  an  inch  wide  and  extending  near- 
ly around  the  package ;  that  tbe  outside  of 
the  slip  was  blank,  but  on  the  inside  of.  eacta 
sllp  was  printed  respectively  tbe  following: 
"One  plate,"  "one  plate,"  "one  saucer,"  and 
that  said  slips- were  placed  on  either  end  of 
the  package,  in  such  manner  as  to  be  easily 
torn  off;  that  the  vitness  Riley  tore  the 
slips  from  ttib  packages  and  presented  them 
to  the  witness  Clark  (clerk  of  the  defend- 
ant), who  then  presented  him  with  three 
pieces  of  crockery  ware,  consisting  of  two 
plates  and  one  saucer,  which  were  produced 
at  the  trlaL  The  three  pieces  of  crockery 
were  obtained  by  the  witness  Clark  from  a 
selection  of  cnx^ery  ware  on  exhibition  In 
said  store  in  view  of  customers, ;  and  that 
there  was  also  dis];dayed  In  the  stoare  a  num- 
ber of  packages  of  said  coffee  and  a  -number 
of  pieces  of  said  crockery  ware,  and  a  notice 
or  a  card  to  this  effect:  "A  piece  of  this 
crockery  ware  glveni  with  each  pound."  As 
to  these  facts  the  court,  speaking  through 
Judge  Fowler,  said:  "If  the  scheme  which  Is 
thus  shown  by  the  evidence  to  have  been 
adopted  by  the  appellant,  and  which  certain- 
ly is  not  characterized  by  any  originality, 
is  inot  a  gift  enterprise,  it  would  be  difficult 
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to  find  wordB  to  describe  it  f '  and  the  court 
accordingly  affirmed  the  rulings  of  the  lower 
court  and  the  cause  was  remanded;  where- 
upon a  final  Judgment,  was  entered  in  the 
lower  court  and  from  that  Judgment  the  sec- 
ond appeal  was  taken. 

Upon  this  appeal,  the  only  question  pre- 
sented was  upon  the  ruling  of  the  court  be- 
low in  overruling  the  defendant's  demurrer 
to  tlie  Indictment  This  court,  again  speak- 
ing through  Judge  Fowler,  said:  "It  ia  ap- 
parent that,  the  giving  away  of  property 
without  consideration,  whether  by  lot  or  oth- 
erwise, is  not  In  itself  an  evil  and  certainly 
not  an  evil  that  requires  prohibition  by  law 
at  the  present  day."  And  the  court  in  re- 
ferring to  the  statute  further  said:  "This 
broad  and  sweeping  language  would  seem  to 
include  not  only  a  lottery  in  which  a  valu- 
able consideration  is  given  for  the  chance  to 
win  a  prize,  but  also  a  gratuitous  distribu- 
tion not  involving  the  elements  of  chance." 
"In  so  far  as  the  object  of  an  act  la  to  pro- 
tect the  morals  and  advance  the  welfare  of 
the  public  by  prohibiting  every  scheme  and 
device  bearing  any  semblance  to  lottery  or 
gambling,  it  undoubtedly  would  be  a  valid 
exercise  of  power.  But  the  act  in  question 
goes  farther,  and  in  ^ect,  as  we  construe  it, 
declares  as  did  the  New  York  statute,  which 
was  held  Invalid  in  the  case  referred  to  (Peo- 
ple V.  Gtllson,  109  N.  Y.  389,  IT  N.  B.  343,  4 
Am.  St.  Rep.  466),  that  no  person  shall  give 
away  anything  to  a  purchaser  of  goods, 
wares,  or  mercandise  as  an  Inducement  to 
make  the  purchase."  "Such  a  regulation  of 
trade  is,  in  our  opinion,  not  only  unwise  but 
unlawful,  because  it  is  necessary  neither  for 
the  health,  safety,  nor  welfare  of  the  people, 
and  which  in  its  operation  would  be  oppres- 
sive and  bnrdensome."  "It  follows  that  the 
act,  by  reason  of  its  general  terms,  including 
as  it  does  all  gift  enterprises,  those  Involving 
the  elements  of  chance  as  well  as  those  that 
do  not,  is  invalid  so  far  as  it  applies  to  gift 
enterprises  not  Involving  chance." 

Following  the  case  of  Long  v.  State,  supra, 
is  the  case  of  State  v.  Hawkins,  95  Md.  141, 
61  Atl.  850,  93  Am.  St  Rep.  328.  The  de- 
fendant in  that  case,  under  the  first  count 
of  the  indictment,  was  charged  with  viola- 
tion of  the  Acts  of  1898,  c.  207,  the  same 
statute  under  which  the  defendant  in  this 
case  Is  charged  In  the  first  count  of  this  in- 
dictment In  that  case  the  def«idant  eon- 
tended  that  the  act  was  unconstitutional  and 
demurred  to  each  count  of  the  Indictment, 
including  the  first.  The  court  sustained  the 
demurrer  and  quashed  the  Indictment  It 
was  from  that  Judgment  that  the  state  ap- 
pealed, and  the  only  question  presented  by 
the  appeal  was  as  to  the  validity  of  the  stat- 
ute. In  that  case,  as  stated  in  the  opinion 
of  this  court:  '^he  first  (count  of  the  indict- 
ment) charges  that  the  defendant  'unlaw- 
fully did  use,  hold  for  use  and  sell  to  one 
Walter  J.  Gregory  a  certain  stamp,  eommon- 


ly  called  a  "trading  stamp,"  and  a  certain 
ticket  and  check'  which  was  a  scheme  and 
device  for  the  sale,  etc.,  of  certain  goods, 
wares  and  merchandise,  holding  out  as  an 
Inducement  for  such  sale,  etc.,  the  giving  and 
Issuing  of  audi  stamp,  ticket  and  chedt 
which  was  to  be  and  might  have  been  pre- 
sented to  and  redeemed  by  some  person  and 
association  of  persons  other  than  the  tray- 
erser,  the  holder  getting  and  receiving  in 
exchange  therefor  a  certain  gift  prize,  gra- 
tuity and  divers  other  things  uncertain,  on- 
determined  and  unknown  to  him,  the  said 
Walter  J.  Gregory,  the  purchaser  of  said 
goods,  wares  and  merchandise,  at  the  time 
of  the  purchase  thereof." 

There  was  no  evidence  taken,  nor  was  any 
agreed  statement  of  facts  filed.  The  only 
facts  were  those  found  in  the  indiotment, 
and  it  was  upon  these  facts  alone  that  the 
court  reached  the  conclnaion  that  it  did. 

The  court  speaking  through  Judge  Boyd, 
in  referring  to  the  case  of  Long  v.  State, 
supra,  said:  "The  act  of  1886  prohibited 
holding  out  as  an  Inducement  for  any  such 
barter,  sale  or  trade,  or  the  offer  of  the 
same,  any  scheme  or  device  by  way  of  gift 
enterprise  of  any  kind  or  character  whatso- 
ever; and  the  court  said  that  that  broad 
language  not  only  included  'a  lottery  in 
which  a  valuable  consideration  is  given  for 
the  chance  to  win  a  prize,  but  also  a  grata- 
itous  distribution,  not  Involving  the  element 
of  chance.'  The  statute  was  only  held  to  be 
invalid  so  far  as  it  related  to  the  latter." 

But  section  263a  of  the  act  of  1898  (now 
codified  as  section  404  of  article  27  of  the 
Code  of  1904)  Is  not  thus  broad  and  compre- 
hensive in  its  terms.  It  only  condemns  tlie 
giving  and  issuing  of  a  stamp  (we  can  omit 
the  other  things  mentioned)  to  be  presented 
to  a  person  or  association  of  persons  other 
than  the  vendor  of  the  goods  sold  whldi  en- 
titles the  holder  to  get  or  receive,  in  ex- 
change therefor,  any  gift  prize,  or  gratuity, 
or  anything  muxrtain,  undetermined,  or  wn- 
known  to  the  purchaser  of  said  goods,  wares, 
or  merchandise  at  the  time  of  the  purt^aae 
thereof.  If  the  vendor  holds  out  as  an  in- 
ducement to  purchase  his  goods,  wares,  and 
merchandise  the  giving  of  a  stamp  whicb 
will  thus  entitle  the  purchaser  to  sometbing 
which  is  uncertain,  undetermined,  .and  un- 
knovm  to  him  at  the  time  of  the  purcbaae, 
the  transaction  is  certainly  one  hearing  .some 
"semblance  to  lottery  or  gambling" — ^involv- 
ing the  elements  of  chance. 

In  referring  to  the  second  count  In  tbe 
indictment  the  court  said:  "The  second 
count  relies  on  the  all^ation  that  the  stamp 
was  to  be  redeoned  by  the  traverser  *at  a 
certain  place  other  than  that  where  said  bar- 
ter, sale,  or  trade  was  made.'  The  mere  fact 
that  it  was  to  be  so  redeemed  does  not  intro- 
duce Into  the  transaction  such  an  etenaent  of 
chance  as  would  distinguish  It  from  Liong  t. 
State.    We  are  therefore  of  the  oplnlctii  tliat 
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the  demnrrer  to  the  count  wan  properly  sus- 
tained." 

Since  the  case  of  State  y.  Hawkins,  this 
statute  has  not  been  before  this  court  to  be 
construed  or  passed  upon  by  It,  although 
cases  arising  thereunder  have  been  heard 
and  determined  in  other  courts  of  the  state ; 
one,  the  case  of  State  v.  Black,  tried  in  the 
circuit  court  for  Baltimore  county  before 
Judges  Fowler  and  Burke,  sitting  as  a  Jury, 
and  another,  the  case  of  State  v.  Frankel, 
tried  in  the  criminal  court  for  Baltimore  city 
before  Judge  Ritchie,  also  sitting  as  a  Jury. 
In  each  of  these  cases  evidence  was  taken, 
and  the  facts  disclosed  were  very  similar  to 
the  facts  of  this  case,  and  upon  such  facts 
verdicts  of  not  guilty  were  reached. 

It  was  because  of  the  semblance  of  lottery 
or  gambling  found  in  the  language  of  the 
statute,  "uncertain,  undetermined,  and  un- 
known to  Iilm  at  the  time  of  the  purchase," 
that  this  court  in  the  Hawkins  Case  held  the 
statute  valid.  The  question  as  to  the  valid- 
ity of  the  statute  was  the  only  question  pre- 
sented to  this  court  in  the  Hawkins  Case. 
The  court  was  not  called  upon  to  determine 
whether  or  not  the  defendant  had  violated 
the  provisions  of  the  statute,  and  no  fftcta 
were  presented  to  it  from  which  it  could  de- 
termine whether  the  element  of  chance  which 
partakes  of  the  nature  of  lottery  or  gambling 
actually  listed  in  the  transaction. 

[1]  The  court  in  this  case  as  to  the  first 
count  of  the  indictment  is  not  called  upon  to 
pass  upon  the  validity  of  the  statute,  but  to 
consider  the  facts  presented  by  the  defend- 
ants' plea  and  determine  the  question  raised 
thereby  as  to  its  sufficiency.    The  element  of 
chance  which  Is  Involved  In  the  consideration 
of  eases  of  this  character,  is  the  element  of 
chance  which  appeals  to  the  gambling  in- 
stinct and  which  partakes  of  the  nature  of 
lottery.    This  cannot  be  found  in  the  mere 
purchase  of  merchandise,  and  the  receipt  of 
same  accompanied  by  the  gift  of  a  stamp  to 
be   redeemed  either   by   the  defendants   or 
some  other  party,  but,  if  fonnd  at  all,  will  be 
found  dsewhere  in  the  transaction.     "The 
mere  fact  that  it  was  to  be  redeemed  does 
not  Introduce  into  the  transaction  such  ele- 
ment of  chance  as  would  distinguish  it  from 
liOng  T.   State,"   and  "whether  or  not  the 
stamp  is  to  be  redeemed  by  the  party  selling 
the  goods,   wares,  or  merchandise  or  by   a 
third  party  Is  not  of  itself  material."    State 
V.  Hawkins,  supra. 

It,  at  the  time  of  the  purchase  of  the  mer- 
chandise, that  Vhlcb  the  purchaser  is  to  re- 
ceive for  the  stamps  held  by  him  is  "uncer- 
tain, midetermined,  and  unknown"  to  him, 
and  the  deterntination  of  that  fact  is  de- 
pendent upon  an  element  of  chance  which 
partabes  of  the  nature  of  lottery  or  gambling, 
and  -which  appeals  to  the  gambling  instinct, 
then  snch  facts  bring  the  transaction  within 
the  meaning  of  the  statute,  as  construed  by 
this  court  in  the  Hawkins  Case;'  but  If  the 


determination  of  that  fact  does  not  depend 
upon  such  element  of  chance,  then  it  does 
not  fall  within  the  meaning  of  the  statute. 
Therefore  it  is  necessary,  In  cases  arising  un- 
der this  statute,  to  determine  from  the  facts 
of  each  case  whether  the  element  of  chance, 
as  characterized  or  defined  by  us,  exists. 

The  articles  with  printed  tags  thereon 
showing  the  number  of  stamps  required  to 
redeem  each  article  are  on  exhibition  in  tlie 
stores  of  the  trading  stamp  company  which 
are  open  during  the  business  hours  of  each 
day,  and  where  the  collectors  of  stamps  are 
Invited  to  call  and  examine  and  inspect  the 
articles  there  exhibited.  The  collectors  of 
stamps  are  furnished  with  catalogues  con- 
taining cats  or  illustrations  descriptive  of  the 
articles  so  kept  for  the  redemption  of  the 
stamps.  If  he  wishes,  the  collector  can,  be- 
fore he  has  collected  the  requisite  number  of 
stamps,  select  from  the  articles  on  exhibition 
the  one  he  wants,  and  it  will  be  held  for  him 
for  a  reasonable  time  awaiting  the  collection 
by  him  of  stamps  suffldeat  to  obtain  it.  If 
he  does  not  do  this,  but  waits  until  he  has 
collected  his  book  or  books  of  stamps,  he  may 
then  select  from  the  whole  list  of  articles  in 
the  store  or  stores  the  one  he  wishes  within 
the  range  of  the  purchasing  power  of  the 
stamps  held  by  him.  The  article  for  which 
he  exchanges  his  stamps  is  the  one  of  his 
choice,  and  is  not  determined  by  wliat  may 
be  upon  the  hiside  of  a  slip  of  paper  not  re- 
vealed to  him  until  after  the  purchase,  as  in 
the  Long  Case,  supra,  nor  is  the  selection 
made  by  lot  or  chance.  With  this  informa- 
tion in  respect  to  the  nature,  character,  and 
value  of  the  articles  on  exhibition  to  be  ex- 
changed in  redemption  of  the  stamps,  it  can 
hardly  be  said  that  the  article  he  is  to  re- 
ceive is  in  all  respects  unknown  to  him  at 
the  time  of  the  purchase.  The  determina- 
tion of  the  uncertain  features  of  this  trans- 
action Is  not  dependent  upon  the  element  of 
chance  which  partakes  of  the  nature  of  lot- 
tery or  gambling  and  which  appeal-  to  the 
gambling  Instincts.  Denver  v.  Frueaulf,  3i> 
Colo.  36,  88  Pac.  889;  People  ex  rel.  Mad- 
den v.  Dydcer,  72  App.  Dlv.  809,  76  N.  Y. 
Supp.  Ill ;  O'Keeffe  t.  Somerville,  190  Mass. 
110,  76  N.  B.  457,  112  Am.  St.  Rep.  816;  Ex 
parte  Drexel,  147  Cal.  772,  82  Pac.  429,  2  I* 
R.  A.  (N.  S.)  588 ;  Territory  v.  Gunst  &  Co., 
18  Hawaiian,  196;  Winston  v.  Beeson,  135 
N.  C.  272,  47  S.  E.  457,  65  L.  R.  A.  167; 
State  V.  Dalton,  22  K.  I.  77,  46  Atl.  284, 
48  L.  R  A.  776,  84  Am.  St.  Rep.  818; 
Young  V.  Commonwealth,  101  Ya.  858,  45  S. 
E.  327 ;  People  v.  G*llson,  109  N.  Y.  389,  17 
N.  E.  843,  4  Am.  St  Rep.  465 ;  State  v.  Sper- 
ry  &  Hutchinson  Co.,  110  Minn.  378,  126  N. 
W.  120,  30  L.  B.  A.  (N.  S.)  966;  State  v, 
Ramseyer,  78  M.  H.  31,  68  Atl.  958. 

In  the  trading  stamp  books  issued  by  the 
company  is  found  the  following  provision, 
which  is  made  a  part  of  the  plea:  "We  liave 
tried  to  confine  this  list  to  such  articles  as 
can  be  supplied  indefinitely;   but  the  style* 
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and  demands  of  the  times  are  constantly 
cbanging,  and  It  may  occasionally  happen 
that  an  article  shown  and  described  is  dis- 
continued. Our  aim,  however,  is  to  improve 
our  Unea  wherever  possible.  Whenever  an 
article  is  dlscontinuedi  it  may  be  depended 
upon  that  the  one  we  substitute  is  an  im- 
provement. Generally  our  •  'premiums'  wUl 
he  maintfilned  exactly  as  herein  illustrated 
and  described, '  and  only  in  rare  instances 
would  a  substitute  occur.  The  articles  and 
values,  however,  are  subject  to  change  with- 
out notice." 

By  this  provision  it  Is  contended  by  the 
appellant  that  it  Is  possible  that  an  article 
on  exhibition  in  the  store  at  the  time  the 
collector  commenced  his  pur<^aseB,  and  one 
for  which  he  at  the  time  determined  to 
exchange  bis  stamps  when  he  had  collected 
a  sufficient  numt>er  with  which  to  do  so, 
would  be  disposed  of  and  not  on  exhibition 
at  the  time  he  had  acquired  the  requisite 
number  of  stamps,  and  It  is  therefore  con- 
tended by  the  appellant  that  the  article  to  be 
received  by  the  purchaser  is,  wittiln  the 
Cleaning  of  the  statute  undetermined,  uncer- 
tain and  unknown  to  the  purchaser  at  the 
time  of  the  purchase. 

In  commeuting  upon  this  feature  of  the 
transaction  the  appellant  in  his  brief  says: 
"Not  only  did  the  company  reserve  the  right 
to  change  articles  and  values  without  notice, 
but  they  are  bound  to  do  so.-  In  a  legiti- 
mate business  when  a  merchant  sells  an 
article  he  either  delivers  It  or  sets  it  aside 
for  a  pnrchaser,  but  in  the  trading  stamp 
business  it  is  manifestly  impossible  to  know 
when  and  in  what  quantities  the  stamps  will 
come  in  or  which  holder  will  want  certain 
exhibited  or  advertised  articles.  •  •  •  If 
the  company  had  to  give  them  something 
which  was  certain,  determined,  and  known  at 
the  time  of  the  purchase  the  company  would 
have  tp  go  out  of  business.  Such  a  condition 
is  peculiar  to  the  trading  stamp  business, 
and  Is  found  in  no  other  legitimate  business." 

We  are  therefore  called  upon  by  the  appel- 
lant to  decide  that  a  business  which  is  other- 
wise a  legitimate  business  becomes  unlawful 
when  this  essentlail  feature  of  uncertainty  is 
injected  into  the  transaction,  and  we  are  told 
that  should  we  so  decide  the  effect  of  such 
decision  would  be  the  destruction  of  this 
class  of  business,  to  the  injury  of  the  defend- 
ants and  many  others. 

While  we  find  in  the  above  paragraph  tak- 
en from  the  trading  stamp  book  the  provision 
that  "the  articles  and  values,  however,  are 
subject  to  change  without  notice" — a  right 
reserved  by  the  company  wlilch  is  stated  by 
the  appellant  to  be  necessary  for  its  pro- 
tection— we  also  find  therein  the  declaration 
of  the  company  that  they  "have  tried  to  con- 
fine this  list  to  such  articles  as  can  be  sup- 
plied indefinitely;  but  it  may.  occasionally 
Itappen  that  an  article  shown  and  ^escribed 
is  discontinued.  Generally,  our  premium  will 
be  maintained  eaaotly  aa  herein  illustrated 


and  described,  and  only  In  rare  Instances 
would  a  substitute  occur."  It  Is  also  said  In 
the  plea  that,  if  sut)stltutions  are  made,  the 
articles  substituted  are  of  equal  value  with 
the  articles  displaced.  These  are  the  decla- 
rations of  the  company,  and  like  other  busi- 
ness enterprises  its  success  as  well  as  Its  ex- 
istence largely  dei>ends  upon  its  fair  dealings 
with  its  customers  and  the  fulfillment  of  Its 
promises. 

The  Supreme  Court  of  New  Hampshire  In 
the  case  of  State  v.  Ramseyer,  73  N.  H.  31, 
58  Atl.  958,  in  passing  upon  the  validity  of 
the  statute  of  that  state  which  attempted  to 
regulate  the  class  of  business  Involved  tat 
this  case,  said:  "That  the  element  of  cliance 
might  be  introduced  into  the  scheme,  so  that 
the  purchaser  could  not  know  what,  he  was 
to  receive,  but  would  be  obliged  to  leave  the 
selection  of  the  premium  to  be  determined  by 
other  means  than  his  free  choice  (State  t. 
Clarke,  33  N.  H.  32»-335,  66  Am.  Dec.  723), 
is  the  assumption  of  pure  speculation  as  a 
fact  upon  which  to  predicate  the  validity  of 
the  statute.  Most  commercial  transactions 
may  be  so  conducted  as  to  Involve  the  ele- 
ment of  chance  to  a  pernicious  degree.  But 
this  possibility  alone  would  not  Justify  the 
Legislature  in  prohibiting  any  useful  occupa- 
tion it  may  select,  or  preclude  the  court  from 
declaring  the  act  unconstitutional.  There  is 
no  presumption  that  men  in  business  affairs 
will  cheat,  defraud,  and  deceive  their  cus- 
tomers. The  evil  effects  of  a  business  enter- 
prise, when  they  exist,  as  a  legal  proposition 
are  ascertained  from  its  logical,  or  necessaiy, 
or  usual  results,  not  from  the  fact  that  an 
nnscrnpnlons  man  may  resort  thereto  for  im- 
proper or  illegitimate  purposes."  As  stated 
above,  we  do  not  think  that  the  uncertainty 
complained  of,  withont  wUch  the  business 
of  the  trading  stamp  companies  wonld  be  de- 
stroyed, to  the  injury  of  the  defendants  and 
others,  as  alleged  by  the  appellant  is  an  ele- 
ment- of  chanoe  which  partakes  of  the  nature 
of  lottery  or  gambling  and  which  appeals  tc 
the  gamhUng  Instinct 

We  now  come  to  the  consideraticm  of  the 
second  and  third  counts  of  the  Indictment. 
It  is  contended  by  the  defendants  that  the 
section  of  the  Code  of  Public  General  Lawa 
of  Maryland,  upon  which  these  counts  are 
based,  are  unconstitutional  and  void,  and  in 
this  contention  the  defendants  are  sustataed 
by  the  learned  court  below. 

Section  412  of  article  27  of  the  Code,  upon 
which  the  charge  in  the  second  count  la 
based,  provides  that  "No  person  •  •  • 
shall  issue  •  *  •  any  stamps  *  *  *  ot 
which  the  redeemable  value  shall  be  less 
than  one  cent  and  said  monetary  redeemable 
value  Shan  be  legibly  printed  or  written  npon 
the  face  of  each  stamp  *  *  *  so  issued, 
sold  or  given." 

Section  412a  of  the  same  article,  upon 
which  the  charge  in  the  third  count  Is  baa- 
ed, provides,,  in  substance,  that  no  person 
shall  issue  any  trading  stamy  unless  sucti 
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peison  shall  deliyer  to  fhe  leceiver  thereof 
either  a  printed  or  written  statement  giving 
the  date  and  place  of  issue,  every  right  of 
the  receiver  acquired  thereby,  the  name  of 
the  trading  stamp  company  by  which  the 
same  is  to  be  redeemed,  the  name  of  the 
party  issuing  and  of  the  party  receiving  the 
stamps.  The  statement  to  include,  if  the 
stamps  ere  to  be  redeemed  in  anything  other 
than  money,  a  full  and  itemized  list  of  each 
and  every  article  for  which  the  stamps  may 
be  thereafter  exchanged  by  the  holder  and 
the  exact  number  of  stamps  required  for  the 
redemption  of  each  of  such  articles  enumer- 
ated in  the  statement,  and  further  provides 
that  no  such  rights  of  the  receiver,  as  set 
forth  In  the  statement,  shall  thereafter  be 
altered  In  any  way,  either  as  to  kind,  quan- 
tity, qnallty  or  nature  of  the  articles  for 
which  the  stamps  may  be  redeemed  or  ex- 
changed withoot  the  consent  of  the  holder 
thereof. 

[2]  This  statute  containing  these  sections 
of  the  law  was  passed  by  .the. Legislature  in 
what  It  regarded  the  exercise  of  Its  police 
power.  "It  must  always  be  conceded,  of 
course,  that  the  state  can,  through  Its  Legis- 
lature, by  the  legitimate  exercise  of  its  po- 
lice power,  pass  'laws  and  regulations  neces- 
sary for  the  protection  of  the  health,  morals, 
and  safety  of  society'  (Singer  v.  State,  72 
Md.  464,  Id  Atl.  1044,  8  L.  B.  A.  551);  yet 
such  regulations  must  be  reasonable,  and 
'what  are  reasonable  regulations,  and  what 
are  subject  to  police  power,  must  be  neces- 
sarUy  judicial  questions'  (Toledo,  W.  &  VV. 
By.  Co.  v.  City  of  JacksonvUle,  6T  HI.  40,  16 
Am.  Rep.  611;  Long  v.  State,  74  Md.  572,.  22 
Ail.  4, 12  L.  R.  A.  425,  28  Am.  St  Rep.  268)." 

In  the  case  of  Lawton  v.  Steele,  152  U.  S. 
133,  14  Sup.  Ct  499,  39  L.  Ed.  385,  In  which 
the  constitutionality  of  an  act  of  the  Legis- 
lature of  the  state  of  New  York  was  Involv- 
ed, the  court  said:  "The  extent  and  limit 
of  what  is  known  as  the  police  power  have 
been  a  fruitful  subject  of  discussion  in  the 
appellate  courts  In  nearly  every  state  of  the 
Union.  •  •  •  To  Justify  the  state  In  thus 
interposing  its  authority  in  behalf  of  the  pub- 
lic. It  must  appear,  first,  that  the  Interests  of 
the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  in- 
terference; and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment 
of  the  purpose  and  not  unduly  oppressive 
upon  Individuals.  The  Legislature  may  not, 
tinder  the  guise  of  protecting  the  public  in- 
terests, arbitrarily  interfere  with  private 
business  or  impose  unusual  and  unnecessary 
restrictions  upon  lawful  occupations.  In  oth- 
er words,  its  determination  as  to  what  Is  a 
proper  exercise  of  its  police  power  is  not 
final  or  conclusive,  but  is  subject  to  the  su- 
pervision of  the  courts." 

In  the  case  of  State  v.  Sperry  &  Hutchin- 
son Co.,  110  Minn.  378,  126  N.  W.  120,  30  L. 
B.  A.  (N.  S.)  966,  the  Supreme  Court  of  Min- 
neeota  was  asked  to  pass  upon  the  consti- 


tutionality of  an  act  of  the. state  which  pro- 
vided that  when  two  or  more  persons  enter 
Into  a  contract  similar  to  the  one  before 
us  in  this  case,  that  such  parties  shall  be 
deemed  to  be  engaged  in  a  gift  ^terprise, 
unless  the  articles  so  promised  to  be  given 
as  gifts  or  premiums  with  or  on  account  of 
such  purchase,  shall  be  definitely  described 
on  such  stamp  and  its  VAlue  fully  made 
known  to  the  purchaser  at  the  time  of  the 
sale,  and  unless  the  right  of  the  balder  of 
such  stamp  to  the  premium  so  promised  be- 
comes absolute  on  the  completion  of  Its  de- 
livery without  the  holder  being  required  to 
collect  any  specific  number  of  other  similar 
stamps  and  present  them  for  redemption  to- 
gether, and  the  right  of  the'  holder  of  such 
stamps  to  the  prize  so  offered  \a  absolute  and 
does  not  depend  upon  any  chance,  uncertain- 
ty or  contingency  whatever;  and  further  pro- 
vided that  any  person  engaging  in  such  gift 
enterprise  was  guilty  of  a .  misdemeanor. 
The  court,  there,  in  speaking  of  the  statute, 
said:  "It  requires  that  each  stamp  or  ticket 
shall  have  described  thereon  the  character 
and  value  of  the  gift  which  redeems  it  or 
such  facts  shall  be  made  known  to  the  cus- 
tomer at  the  time  of  the  purchase.  Each 
separate  stamp  must  be  treated  independent- 
ly and  redemption  collectively  is  prohibited. 
It  is  apparent  that  it  would  not  be  practi- 
cable to  redeem  stamps  of  the  value  of  one 
mill  or  one  cent,  nor  to  print  on  each  stamp 
the  character  of  the  article  offered  for  its 
redemption.  To  make  such  a  provision  prac- 
ticable would  require  each  stamp  to  be  Is- 
sued in  denominations  to  correspond  with 
each  purchase  Most  cash  purchases  are  in 
small  amounts,  and  the  restrictions  imposed 
by  chapter  142  necessarily  limit  the  articles 
offered  for  redemption  to  those  of  practical- 
ly no  value" — and  that  "the  provisions  re- 
quiring each  stamp  to  be  valued  and  redeem- 
ed independently  of  other  stamps  and  to 
have  printed  thereon  its  value  and  character 
of  the  article  offered  for  redemption,  consti- 
tute unnecessary  restrictions  amounting  to 
practical  prohibition  of  the  business  as  con- 
ducted by  respondents,  and  not  a  proper  ex- 
ercise of  power  of  police  regulations." 

[3]  The  defendants,  as  we  here  hold,  were 
engaged  in  a  lawful  business,  and  therefore 
"to  justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public  It  must  ap- 
pear, first,  that  the  Interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessai?  for  the  accomplishment  of  the  pur- 
pose and  not  unduly  oppressive  ujwn  Individ- 
uals." If  these  facts  or  requirements  do  not 
appear,  then  any  legislative  enactment  under 
the  guise  of  protecting  public  Interests  Is  re- 
pugnant to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  and  Is 
therefore  void. 

[4]  This  legislation  converts  the  stamp  for- 
merly used  by  the  defendants,  which  was 
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merely  an  evidence  of  the  purchase  of  so 
much  merchandise  from  the  defendants  with 
no  Intrinsic  value,  Into  a  thing  of  fixed  value^ 
such  value  not  to  be  less  than  one  cent  As 
an  evidence  of  the  purchase,  these  stamps, 
without  Intrinsic  value,  were  to  be  presented 
to  the  company  In  exchange  for  articles  with 
which  they  were  to  be  redeemed  under  a 
contract  between  the  company  and  the  de- 
fendants. By  this  section  of  the  statute 
the  use  of  these  stamps  is  practically  chang- 
ed, and  the  defendants  deprived  of  all  bene- 
fits resulting  from  that  feature  of  their  busi- 
ness. The  i)ower  of  the  Legislature  to  fix 
the  value  of  these  stamps  that  the  defend- 
ants are  to  issue  no  more  exists  ttian  their 
power  to  fix  for  the  defendants  the  price  of 
the  merchandise  sold  by  them  at  the  time  of 
the  Issuance  of  the  stamps,  and  this  power 
they  did  not  have. 

[S]  As  to  the  reqnirements  and  conditions 
placed  upon  the  defendants  by  section  412b 
of  the  statute  we  hardly  think  it  Is  necessary 
to  discuss  them.  From  the  character  of 
them  the  object  is  clearly  seen.  It  Is  too  ap- 
parent that  these  conditions  and  require- 
ments imposed  were  not  to  regulate,  but  to 
prohibit,  the  Issuance  of  the  stamps.  If  the 
defendants  were  required  to  assume  these 
burdens  the  work  incident  thereto  would  be 
so  onerous  as  to  make  it  entirely  unprofitable 
t9  them,  and  would  be  a  great  annoyance 
to  their  customers.  The  conditions  and  re- 
strictions contained  In  these  last  two  sec- 
tions  of  the  law  upon  which  the  second  and 
third  counts  of  the  Indictment  are  based  are 
unreasonable  and  unnecessary  and  amount 
to  a  practical  prohibition  of  the  business  as 
conducted  by  the  defendants,  and  therefore 
are  not  a  proper  exercise  of  the  police  pow- 
er of  regulation. 

We  therefore  agree  with  the  learned  court 
below  in  holding  that  the  plea  is  a  complete 
answer  to  the  first  count  of  the  Indictment 
and  that  sections  412  and  412a  of  chapter 
381  of  the  Acts  of  1910  are  unconstitutional. 
We  will  therefore  aflflrm  the  judgment  of  the 
court  below. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellees. 


STATE!  v.  FELZER. 
(Court  of  Appeals  of  Maryland.    Feb.  2,  1911.) 

Appeal  from  Criminal  Court  of  Baltimore 
City ;  John  J.  Dobler,  Chaa.  W.  Heuisler,  and 
Henry  Duffy,  Judges. 

Joseph  Felzer  was  Indicted  for  crime,  and 
from  a  judgment  in  bis  favor,  the  State  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  0.  J.,  and  PEAKCB, 
SCHMIJCKER,  PATTISON,  and  UKNER,  J  J. 

Eugene  O'Dunne  and  Randolph  Barton,  Jr., 
for  the  State.  German  H.  H.  Emory,  Morris 
A.  Soper,  and  John  Hall  Jones,  for  appellee. 

PATTISON,  J.  For  the  reasons  stated  In 
No.  80,  State  v.  Henry  Caspare  and  Frederick 


Caspare,  80  Atl.  606,  the  judgment  in  thia  caae 
will  be  affirmed. 
Judgment  affirmed,  with  oosta  to  the  appellee. 


STATE  V.  BREEDBN. 
(Court  of  Appeals  of  Maryland.    Feb.  2,  1911.) 

Appeal  from  Criminal  Court  of  Baltimore 
City ;  John  J.  Dobler,  Chas.  W.  Heuisler,  and 
Henry  Duffy,  Judges. 

Frank  A.  Breeden  was  indicted  for  crime,  and 
from  a  judgment  in  his  favor  the  State  appeals. 
Affirmed. 

Argued  before  BOYD,  G.  J.,  and  PEARCEl, 
SCHMUCKE[R,  PATTISON.  and  URNER,  JJ. 

Eugene  O'Dunne  and  Randolph  Barton,  Jr., 
for  the  State.  German  H.  H.  Emory,  Morris 
A.  Soper,  and  John  Hall  Jones,  for  appellee. 

PATTISON,  3.  For  the  reasons  stated  in 
No.  86,  State  v.  Henry  Caspare  and  Frederick 
Caspare,  80  Atl.  606,  the  judgment  In  this  caae 
will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appellee 


(US  Md.  36) 

KBNSINQTON  RY.  CO.  OF  MONTOOMEBY 

COUNTY  V.  MOORE  et  al. 
(Court  of  Appeals  of  Maryland.    Feb.  S.  1911.) 

1.  Railboads    (§    68*)  — Right    of    Wat— 
Grants—'  'Locatk." 

A  deed  to  an  electric  railway  company  of 
a  strip  25  feet  in  width  and  such  additional 
width  as  may  l>e  required  for  the  use  of  the 
railway  at  cuttings  and  embankments  and 
also  for  side  tracks  and  turnouts  as  finally  lo- 
cated, executed  in  consideration  of  the  com- 
pany locating  its  railway  on  the  land  of  the 
grantor,  limits  the  grant  to  the  necessities  of 
the  railroad  as  finally  located  and  limits  the 
grant  of  land  for  side  tracks  and  turnouts  to 
such  as  were  originally  constructed,  and  the 
company  may  not  take  additional  land  for  side 
tracks  and  turnouts;  the  word  "locate,"  when 
referring  to  roads,  meaning  a  determination 
and  designation  by  those  authorized  to  do  so 
of  the  precise  place  where  the  road  is  to  be 
built,  or  referring  to  the  actual  construction 
of  the  road  (citing  Words  and  Phrases,  vol.  5, 
pp.  4217,  4218,  le21). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $i  159,  160;    Dec  Dig.  f  6a»] 

2.  Afpeai.  and  Ebbob  (f  1066*)— Questions 
Reviewable— Imuatebiai.  Questions. 

Exceptions  to  evidence,  which  if  admitted 
would  not  justify  another  condnsion  than  the 
one  properly  reached,  will  not  be  considered  on 
appeal. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1066.*] 

3.  Evidence     (8     269*)  —  Declabationb    of 
Grantoe— Admissibility. 

Declarations  of  a  grantor  at  the  time  of 
the  execution  of  a  deed  of  a  part  of  his  prem- 
ises, or  subsequent  thereto,  are  inadmissible 
to  affect  the  rights  of  a  stranger  to  the  deed 
purchasing  the  remainder  of  the  premises  on 
the  faith  of  the  records. 

[Bd.  Noti>.— For  other  cases,  see  EMdence, 
Cent.  Dig.  H  1063-1067 ;   Dec.  Dig.  i  269.*] 

Appeal  from  Circuit  Court,  Montgomery 
County,  in  Equity;  James  B.  Henderson, 
Judge. 

Suit  by  Clarence  Moore  and  another 
against  the  Kensingrton  Railway  Company  of 


*For  otber  cases  see  same  topic  aad  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  It  Rep'r  Indtzas 
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Montgomery   Connty.     From  a  decree   for 
plaintiffs,  defendant  appeals.    AfBrmed. 

Argued  before  BOYD,  0.  J.,  and  BBIS- 
COB,  PEABCB,  SCHMtJOKEB,  BURKE, 
THOMAS,  PATTISON,  and  UBNBR,  J  J. 

Talbot  &  Prettyman,  for  appellant.  Rob- 
ert B.  Peter,  for  appellees. 

THOMAS,  3.  In  1894  tbe  Ohevy  Chase  & 
Kensington  Electric  Railway  Company  of 
Montgomery  County,  Md.,  proposing  to  buUd 
an  electric  road  from  Chevy  Chase  Lake  to 
Kensington,  In  Montgomery  county,  obtained 
from  Alfred  Ray  and  his  wife,  who  owned 
a  farm  or  tract  of  land  containing  460  acres, 
more  or  lees,  the  following  deed:  "This  In- 
denture, made  this  thirteenth  day  of  Septem- 
ber, 1804,  between  Alfred  Ray  and  ESeanor 
Ray,  his  wife,  of  the  first  part,  and  the 
Chery  Chase  and  Kensington  Electric  Rail- 
way Company  of  Montgomery  Connty,  Mary- 
land, of  the  second  part,  wltnesseth:  That 
the  said  parties  of  the  first  part,  of  the  state 
•t  Maryland  and  connty  of  Montgomery,  the 
subscriber  hereto,  In  consideration  that  the 
Chevy  Chase  and  Kensington  Electric  Rail- 
way Company,  does  locate  Its  railway 
through.  In  and  upon  lands  owned  by  the 
said  party  of  the  first  part  In  Montgomery 
connty,  state  of  Maryland,  and  In  further 
consideration  of  the  sum  of  one  dollar  to  us 
In  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  grant,  bargain,  sell,  cove- 
nant and  convey  to  the  said  party  of  the  sec- 
ond part,  its  agents,  attorneys,  successors,  or 
assigns,  a  strip  of  land  twent^-flve  feet  in 
width,  and  such  additional  width  as  may  be 
required  in  the  construction  and  use  of  said 
railway  at  cuttings  and  embankments  and 
also  for  side  tracks  and  tumouta,  as  the 
same  shall  be  finally  located  and  extending  In 
length  as  far  as  the  said  railway  shall  pass 
over  said  lands,  together  with  the  right  to 
direct  and  bridge  streams  of  water  for  rail- 
way purposes  and  to  take  and  use  any  stone 
or  timber  or  other  materials  within  the  lim- 
its of  said  strip  of  land.  The  land  hereby 
conveyed  is  particularly  described  as  fol- 
lows," etc.  The  land  of  which  the  right  of 
way  described  In  said  deed  was  a  part  was 
conveyed,  in  1908,  to  the  National  Savings  & 
Trust  Company,  one  of  the  appellees,  and  It 
is  alleged  in  the  bill,  and  admitted  in  the 
answer  filed  In  the  case,  that  Clarence 
Moore,  the  other  appellee,  la  the  equitable 
was  about  eight  or  nine  feet  It  is  further 
and  side  track  200  feet  "long  from  switch 
point  to  switch  point,"  and  about  80  "feet  be- 
tween clearance  points,"  was  located  and  con- 
Btmcted  on  the  land  described  in  said  deed 
from  Ray  and  wife,  and  wag  completed  In  1894. 
At  the  time  the  appellees  became  the  purchas- 
ers of  the  Ray  farm,  there  had  been  no  change 
In  the  location  of  the  road  or  turnout  and  side 
track,  and  they  remained  as  originally  con- 


structed from  1894  until  some  time  In  1909 
or  1910,  when  the  appellant,  as  the  assignee 
of  the  property,  rights,  etc.,  of  the  Chevy 
Chase  &  Kensington  Railway  Company  of 
Montgomery  County,  and  with  the  view  of 
extending  the  road  and  providing  for  addi- 
tional business,  began  the  construction  of 
another  turnout  and  side  track  on  the  farm 
of  the  appellees,  outside  of  and  "adjoining 
the  25-foot  strip  of  land  conveyed  by  said 
deed  from  Alfred  Ray."  The  bill  was  filed 
in  the  court  below  to  enjoin  the  construction 
of  another  turnout  and  side  track  on  the 
appellees'  land,  and  the  appeal  In  this  case 
is  from  the  decree  of  that  court  granting  the 
injunction. 

The  record  presents  but  one  Important 
question,  and  its  solution  depends  upon  the 
proper  construction  of  the  deed  from  Alfred 
Ray  and  wife,  and  particularly  of  that  part 
of  the  deed  which  describes  the  subject  of 
the  grant  as  "a  strip  of  land  twenty-five  feet 
in  width,  and  such  additional  width  as  may 
be  required  in  the  construction  and  use  of 
■aid  railway  at  cuttings  and  embankment! 
and  also  for  side  tracks  and  turnouts,  aa 
the  same  shall  be  finally  located,"  eta 
Whether  the  word  "same"  refers  to  the  track 
of  the  railway,  or  to  the  turnouts  and  side 
tracks,  or  to  the  track  and  turnouts  and  side 
tracks,  can  make  no  difference,  for  In  either 
case  tile  grant,  so  &r  as  it  relates  to  the 
turnouts  and  side  tracks,  is  of  so  much  land, 
in  addition  to  tlie  25-foot  strip,  as  may  be 
required  "for  side  tracks  and  turnouts,  as 
the  same  (the  track,  the  side  tracks  and  turn- 
outs, or  the  track  and  side  tracks  and  turn- 
outs) shall  be  finally  located,"  and  the  im- 
portant Inquiry  is  as  to  the  meaning  of  the 
words  "finally  located." 

[1]  The  significance  of  the  term  "locate" 
depends  somewhat  upon  the  connection  In 
which  it  is  used.  Whoi  referring  to  roads. 
It  may  mean  the  determination  and  designa- 
tion, by  those  authorized  to  do  so,  of  the 
precise  place  where  the  road  is  to  be  built,  or 
it  may  mean  the  actual  construction  of  the 
road.  Bncksport  &  Bangor  v.  Brewer,  6T 
Me.  300;  N.  &  N.  W.  B.  R.  Oo.  v.  Jones  & 
Baker,  Adm'rs,  2  Cold.  (Tenn.)  574,  and  cases 
cited  on  pages  4217,  4218,  and  4221,  yoL  6, 
Words  and  Phrases.  The  final  location  of  a 
road  is,  therefore,  the  final  determination  of 
the  place  where  the  road  is  to  be  built  or 
the  actual  construction  of  the  road.  Inde- 
pendent, however,  of  any  strict  or  technical 
interpretation  of  the  words  employed,  it 
would  seem  unreasonable  to  suggest  that  a 
road  that  was  completed  and  operated  aa 
originally  designed  for  more  than  15  years 
was  not  finally  located. 

The  grant  of  land  for  turnouts  and  side 
tracks  is  limited  by  the  deed  to  the  neces- 
sities of  the  road  as  finally  located,  and,  as 
the  road  and  side  track  were  finally  located 
in  1894,  there  Is  no  room  for  the  contention 
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of  the  appelant  tbat  It  la  authorized  to  oon^ 
stmct  additional  tumonta  and  aide  tracks  on 
the  land  of  the  appellees  to  meet  the  present 
needs  of  the  road.  A  different  oonstractlon 
would  not  onl7  Justify  the  building  of  the 
side  track  objected  to,  but  would  warrant 
the  taking  of  such  additional  land  of  the  ap- 
pellees for  Bide  tracks  and  turnouts  as  the 
future  extensions  of  the  road  and  the  de- 
velopment of  Its  business  may  require,  and, 
as  said  oy  the  learned  conrt  below,  would 
Impose  upon  the  appellees,  and  any  subse- 
quent owner  of  the  Ray  farm,  "an  uncertain, 
Indefinable,  and  contlnuliig  burd«i."  There 
could,  of  course,  be  no  objection  to  the  grant 
of  such  rights  as  Is  contended  for  by  the  ap- 
pellant In  connection  with  the  conveyance  of 
ft  right  of  way;  but,  in  rlew  of  the  restrictlTe 
terms  of  the  deed  In  this  case,  a  court  canuot, 
by  construction,  extend  the  grant  In  order  to 
meet  the  present  necessities  of  the  appellant^ 
however  pressing  the  demands  may  be. 

As  the  consideration  of  the  deed  was  the 
location  of  the  road  on  the  land  of  the. gran- 
tor, it  may  be  assumed  that  he  expected  to 
derive  some  benefit  from  such  location.  But 
If,  as  suggested  by  the  appellant,  he  expected 
to  divide  his  land  adjoining  the  right  of  way 
Into  bnlldlog  lots,  it  is  hardly  probable  that 
he  Intended  to  convey  to  the  railway  com- 
pany the  right  to  take  any  part  of  tiiose  lots 
for  such  additional  turnouts  and  side  tracks 
as  It  might  in  the  fntuns  determine  to-  con^ 
struct  Regardless,  however,  of  what  may 
have  been  the  intention  of  the  grantor  and 
grantee, '  other  than  that  expressed  In  the 
deed,  as  between  the  appellees  and  the  ap- 
pelant, the  right  of  the  latter  must  be  meas- 
ured by  the  terms  of  the  deed. 

The  deed,  properly  construed,  limited  the 
grant  of  land  for  side  tracks  and  turnouts 
to  such  side  tracks  and  turnouts  as  were  orig- 
inally constructed  when  the  road  was  built 
in  1S94,  and  the  appellant  is  not  authorized 
by  said  deed  to  take  the  land  of  the  appellees. 

We  have  carefully  examined  the  cases  cit- 
ed by  the  appellant,  but  do  not  find  In  them 
^anything  to  Justify  Its  contention  In  this 
case.  They  relate  mainly  to  railroad  char- 
ters, and  legislative  grants  of  power  and 
authority  to  build  and  maintain  railroads. 
For  instance,  in  the  case  of  O.,  B.  &  Q.  R.  B. 
Co.  V.  WUson,  17  III.  123,  the  charter  of  a 
railroad  company  authorized  It  "to  maintain 
and  continue  a  railroad, .  with  a  single  or 
double  track,  and  uHth  such  appendages  as 
may  he  deemed  necessary  for  the  convenient 
use  of  the  same" ;  and  the  court  held  that  the 
company  was  authorized  to  acquire  land  for 
workshops,  etc.,  and  tbat  this  power  was  not 
exhausted  when  the  road  was  originally 
built,  and  that  It  bad  Qie  right  to  acquire 
•nCh  land  as  it  needed  for  the  accommodation 
«t  its  business,  "from  time  to  time."  In  the 
ease  of  Toledo  &  Wabash  B.  B.  Go.  t.  Daniels 
et  al.,  16  Ohio  St,  890,  the  court  held  that: 
"Under  the  general  corporation  act  of  18S2, 


*  *  *  •  raOroad  company  baa  power  to 
condemn  land  for  new  side  tracks,  leading 
from  the  main  road  to  its  depot  building. 
wbenever  they  may-  become  necessary  in  the 
proper  management  and  operation  of  the 
road."  The  language  of  the  act  referred  to 
was:  "Said  corporation  shall  be  authorized 
to  construct  and  maintain  a  railroad  with  ft 
single  or  double  track,  with  such  side  tracks, 
offices  and  depots  as  they  may  deem  neces- 
sary," etc.  In  the  case  of  Lake  Shore  k  M^ 
S.  Ry.  Co.  V.  Baltimore  &  O.  &  C.  R.  Co., 
140  III.  284,  87  N.  B.  04,  the  conrt  said:  "The 
grant  of  power  to  locate  and  construct  ft 
railway  carries  with  it  the  right  to  construct 
turnouts,  siding,  and  such  conveniences  as 
are  usual  in  the  necessary  operation  of  the 
road.  The  act  of  1872,  while  conferring  the 
power  to  condemn  land  for  the  purposes  of 
such  switches,  turnouts,  .or  side  tracks,  and 
while  requiring  the  persons  Incorporating  the 
company  to  name  the  places  from  which  and 
to  which  it  is  intended  to  construct  the  pro- 
posed railway,  lajrs  down  no  limitation  as  to 
the  places  where  such  switches,  side  tracks, 
or  turnouts  are  to  Im  constructed;"  In  the 
case  of  Seattoard  Air  Line  R.  Co.  ▼.  Oliver 
142  N.  a  257,  65  &  B.  263,  the  grant  was 
of  a  right  of  way  over  the  land  of  the  gran- 
tor, with  power  to  enter  upon  same  **  'accord- 
ing to  the  pleasure  of  said  company,*  to 'lay 
out,  use,  and  occupy  sncb  portion  of  said 
land  contiguous  to  such  railroad  as  they  may 
deem  necessary  for  sites  for  their  depots, 
toolhonses,  warehouses,  engine  sheds,  work- 
shops, water  stations,  woodsheds,  or  other 
buildings  or  yards  for  the  necessary  accom- 
modation of  Bald  company  or  for  the, protect 
tlon  of  their  property" ;  and  the  court  adopt- 
ed the  view  expressed  by  Chief  Justice  Shaw, 
in  Bralnard  v.  Clapp,  10  Cush.  (Mass.)  6,  67 
Am.  Dec.  74,  as  follows:  "And  the  court  are 
also  of  the  opinion  that  the'  right  and  power 
of  the  company  to  use  the  land  within  their 
limits  may  not  only  be  exercised  originally, 
when  their  road  is  first  laid  out,  but  con- 
tinues to  exist  afterwards ;  and  if,  after  they 
have  commenced  operations,  it  is  found  nec- 
essary, in  the  Judgment  of  the  company,  to 
make  further  uses  of  the  land  assigned  to 
them  for  purposes  incident  to  the  safe  and 
beneficial  occupation  of  the  road,  •  •  • 
they  have  a  right  to  do  so  to  the  same  extent 
as  when  the  railroad  was  originally  laid  out 
and  constructed." 

In  the  case  at  t>ar  we  are  not  dealing  with 
the  question  of  the  right  of  the  appellant  to 
acquire,  by  purchase  or  otherwise,  the  neces- 
sary land  for  turnouts  and  side  tracks,  or 
construing  a  deed  cpnveylng  to  a  railroad 
company,  in  general  terms,  land  for  its  right 
of  way,  side  tracks,  etc.,  or  determining  when 
a  railroad  must  make  use  of  its  land.  If 
the  deed  in  question  was  for  a  right  of  way 
and  such  additional  land  as  might  be  neces- 
sary for  side  tracks,  etc.,  without  any  qoalifl- 
Gfttlona,  there  would  be  soma  force  in  Vam 
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contention  of  the  appellant  that  It  acquired 
the  right  to  take  such  land  as  was,  is  now, 
and  may  hereafter  become,  necessary  for 
turnouts  and  side  tracks  In  the  reasonable 
and  proper  management  of  its  road.  But 
such  la  not  the  case,  for,  aa  we  have  aald, 
the  deed  expressly  limited  the  grant  for  side 
tracks,  eta,  to  such  side  tracks  as  were  aea- 
essary  when  they  and  the  road  were  finally 
located,  and  the  right  of  the  appellant  Is, 
therefore,  confined  to  the  side  track  originally 
constructed. 

[2]  There  are  a  number  of  exceptions  to 
evidence  offered  to  show  that  Mr.  Ray  intend- 
ed to  convey  tlie  right  claimed  by  the  ap- 
pellant, and  the  condition  of  the  road  at 
the  time  the  appellant  acquired  control ;  but 
as  the  evidence  referred  to  would  not,  If  ad- 
missible, justify  a  different  condoslon  than 
the  one  we  have  reached,  it  Is  not  necessary 
to  consider  the  exceptions. 

[3]  But  It  may  be  well  to  add  that  we  are 
not  aware  of  any  principle  upon  which  the 
conduct  or  statements  of  iMr.  Ray  at  the  time 
of  the  execution  of  the  deed  or  subsequent 
thereto  would  be  admissible  to  affect  the 
rights  of  the  appellees,  who  are  strangers  to 
the  deed,  and  who  purchased  the  property 
upon  the  faith  of  the  records,  and  that  we 
do  not  see  how  evidence  of  the  condition  of 
the  road  when  Mr.  Phillips  became  interest- 
ed in  It,  In  1902,  or  of  Its  present  condition, 
could  aid  in  the  construction  of  the  deed. 

For  the  reasons  stated,  the  decree  of  the 
court  helow  must  be  affirmed. 

Decree  affirmed,  with  costs. 

(2  B97ee,  8(6) 

OATTA  V.  PHILADELPHIA,   B.  &  W.   R. 

CO. 
(Supreme  Court  of  Delaware.    June  20,  1911.) 

1.  NCOUOENCE  (I  136*)  — BVIDKKCE— QUBS- 
TION   TOB  JUKT. 

Where  the  evidence  in  an  artion  for  per- 
sonal injuries  is  anch  that  tiie  jury  might  have 
found  ddCendant ,  negligent  in  failing  to  give 
waning  snitafcle  to  the  danger  it  was  about  to 
create,  the  question  of  negligence  is  for  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  277-353;  Dec  Dig.  {  136.*1 

2.  Bailboaos  (S  367*)— iNjtmixs  TO  Pxasoifa 
ox  Tback — Cark  Rkquibbd. 

The  law  requires  a  railroad  company  to 
five  warning  of  the  approach  and  movements  of 
Its  engines,  and,  nnder  the  varied  conditions  of 
their  operation,  reaulres  generally  that  such 
warning  shall  be  timely  and  sufficient,  and  what 
is  a  warning  suffident  to  enable  persons  on 
or  near  the  tracks  to  avoid  danger,  depends 
upon  the  place  of  danger,  the  position  of  the 
person  endangered,  and  the.  right  and  purpose 
of  his  presence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1267;   Dec.  Dig.  {  367.*] 

8.  RAHJtOADS  (I  282*}— iNjuaiKS  to  Pebsons 
WOBKiRo  Aboot  Cabs^-Q'destior  roB  Ju- 
st—Nbouobnob. 

In  an  action  against  a  railroad  convpaoy, 
for  injuries  resulting  in  the  death  of  ft  person 
working  on  or  about  its  tracks  in  the  yard  of 


an  independent  employer,  in  which  its  switch 
engines  were  operated,  whether  defendant  fail- 
ed to  give  a  sufficient  warning  held,  on  the  evi- 
dence, for  the  jury. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Gent  Dig.  {  918;  Dec.  Dig.  S  2^*1 

4.  Bailboads  (S  282*)— Acnon  roB  Inju- 
Bixs  TO  PxBSoir  OH  Tback— Adicissibixitt 

or  BVIDKNOB. 

In  an  action  for  wrons;ful  death  against 
a  railroad  engaged 'in  switching  cars  on  tracks 
in  the  yard  of  a  Pullman  car  company,  by 
whom  the  decedent  was  employed,  where  de- 
fendant was  charged  with  failing  to  give  proper 
warning  of  the  danger  from  the  switching  of 
cars,  evidence  as  to  the  custom  of  Pullman 
employes  to  pass  between  the  cars  when  no 
switching  was  being  done,  that  there  was  no 
rule  against  such  passing,  and  that  it  was  the 
custom  of  the  defendant  itself  to  so  place  cars 
that  spaces  were  left  between  them  through 
which  employte  might  pass  about  their  work, 
is  admissible. 

[EM.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  918;  Dec  Dig.  S  282.*] 

6.  RAii.BOAns  (i  282* )—  Iitjubt  to   Pebson 

WOBKIHO   NEAB  XBAOK— HiVIDBNOB.  ' 

In  an  action  a^inst  a  railroad  company 
for  negligently  causing  the  death  of  an  em- 
ploye of  a  Pullman  car  company,  in  whose 
yard  it  operated  a  switch  engine,  evidence  that 
the  foreman  of  the  Pullman  Comjiany  was  about 
to  pass  between  cars  as  the  decedent  did, 
withooit  any  testimony  that  placed  him  in  an 
exact  position  with  decedent.  Is  irrelevant, 
since  it  had  no  tendency  to  prove  either  con- 
ditions or  customs,  nor  the  absence  of  ne^igenoe 
on  decedent's  part. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  i  282,*] 

6.  Raiuioads  (g  278*)— Irjttbies  to  Pebsonb 
WoBKino  on  Tback— Custokabt  Use  or 
Tbaok — E<rFBCT  of  Signs  and  Notices. 

Where  a  Pullman  car  company,  in  whose 
yard  cars  were  switched  by  defendant  railroad 
company  to  be  repaired  and  renovated,  had 
put  up  signs  which  read:  "Notice.  Employes 
most  not  work  under  ears,  or  on  scaffolds  or 
ladders  inside  of  cars,  or  pass  between  cars, 
while  cars  are  being  shifted  in  the  yard"— the 
notice  meant  and  was  understood  by  employ^ 
to  mean  that  work  on  cars  should  stop,  and 
workmen  should  not  pass  between  them  after 
an  actual  warning,  or  after  they  otherwise 
knew  that  there  was  or  was  about  to  be  shift- 
ing, and,  until  they  received  warning,  or  other- 
wise knew,  that  shifting  was  to  be  done  upon 
the  track  on  which  they  were  working,  tney 
were  to  keep  on  with  their  work.    , 

[Bd.    Note.— For  other  cases,   see   Railroads. 
Cent.  Dig.  §  895;    Dec.  Dig.  i  278.*] 

7.  Railboads  (I  278*)— Injubibs  to  Pebbonb 
Working  on  Tback— Contbibutobt  Neo- 
uoencb. 

There  is  no  negligence  without  fault,  and, 
to  hold  an  employs  of  a  Pullman  car  company 
negligent  in  passing  between  cars  standing  on 
tracks  in  the  company's  yard,  it  must  be  shown 
that  the  employ^  charged  widi  knowledge  of 
the  danger,  was  in  fault  in  passing  between 
the  cars  after  be  was  warned,  or  otherwise 
knew,  or  by  the  exercise  of  care,  measured  by 
the  character  and  custom  of  the  place  and  of 
his  occupation,  might  have  known,  that  shift- 
ing was  to  be  done. 

[Ed.   Note.— For  other  cases,   see  Railroads. 
Cent.  Dig.  J.  895;    Dec.  Dig.  J  27a*] 

8.  Raiuioads    (i   278*)— Cabe   RsquiBED    or 

PEBSONS   on    OB  NEAB   TBAOK. 

A  person  employed  in  the  yard,  of  a  Pull- 
man  car  companj',  which  was  a  place  of  safety 
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until  changed  into  a  place  of  danger  by  the 
shifting  of  cars  at  irregular  intervals  by  an 
independent  railroad,  is  required,  while  cross- 
ing the  tracks  and  passing  between  the  cars  of 
his  employer,  to  exercise  care  different  from 
that  ordinaril]^  required  of  one  in  crossing  the 
tracks  of  a  railroad,  and  ma^  assume  that  the 
railroad,  when  shifting  cars  in  the  yard,  would 
give  the  customary  warning,  and  unless  he 
saw,  or  otherwise  knew,  of  the  shifting,  he  may 
pursue  his  employment  until  given  warning  of 
the  danger  sufficient  to  enable  him  to  aroid  it. 
[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  885;    Dec  Dig.  S  27a*] 

9.  Railroads  ({  282*)— Action  tob  Injubieb 

TO  PEBSORS  ok  TBACK— QUKSnON  FOB  JUBT 
— CONTBlBtJTORT   NEOLIQENCE. 

In  an  action  against  a  railroad  company 
for  injuries  resulting  in  the  death  of  a  person 
working  on  and  about  its  tracks,  in  the  yard 
of  an  independent  employer,  in  which  its  switch 
engines  were  operated,  plaintiff's  contributory 
negligence  held,  on  the  evidence,  for  the  jury. 
[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  918;   Dec.  Dig.  f  282.*] 

Error  to  Superior  Court,  New  Castle 
County. 

Action  by  Frances  Theresa  Gatta  against 
tbe  Philadelphia,  Baltimore  &  Washington 
Railroad  Company.  Judgment  for  defendant 
on  a  directed  verdict  (76  Atl.  56),  and  plain- 
tiff brings  error.    Reversed. 

Argued  before  CURTIS,  Ch.,  PBNNE- 
WUAj,  a  J.,  and  CONRAD  and  WOOLLBY, 
JJ. 

Horace  G.  Eastbum  and  Antbony  Hlgglns, 
for  plaintiff  In  error.  Ward,  Gray  &  Neary, 
for  def aidant  In  error. 


WOOLLEnr,  J.  (delivering  tbe  opinion  of 
the  court).  This  is  a  writ  ot  error  to  the 
Superior  C!ourt  for  New  Castle  county, 
brought  to  review  the  proceedings  and  jndj;- 
ment  In  an  action  instituted  by  tbe  plain- 
tiff to  recover  damages  for  tbe  death  of  her 
husband,  occasioned  by  tbe  alleged  negligence 
of  tbe  defendant,  wherein  the  Jury  under  the 
Instruction  of  the  court  rendered  a  verdict 
for  the  defendant 

From  the  evidence  disclosed  by  the  rec- 
ord. It  appears  that  C!harles  Gatta,  the  plain- 
tiff's husband,  was,  on  the  day  of  the  In- 
Jury  that  caused  his  death,  and  for  a  con- 
siderable period  theretofore,  had  been  In  the 
employ  of  the  Pullman  Company  at  its  car 
works  In  the  city  of  Wilmington;  that  the 
premises  of  the  Pullman  Company  were  lo- 
cated on  the  easterly  side  and  adjoining  the 
elevated  tracks  of  the  main  line  of  the  de- 
fmdant  railroad  company,  Its  buildings  and 
shops  were  situated  some  distance  southerly 
therefrom,  and  between  the  elevated  tracks 
of  the  railroad  company  and  the  shops  of 
the  Pullman  Company,  there  was  an  Inclosed 
yard;  that  within  this  yard  placed  parallel 
with  the  shops  of  the  Pullman  Company  and 
the  elevated  structure  of  the  railroad  com- 
pany wero  three  railroad  tracks,  which  were 
designated  and  known   as   tracks  "A,"  "B" 


and  "C;"  A  being  the  one  nearest  the  shops, 
C  the  one  nearest  to  the  elevated  road  and 
furthest  from  the  shops,  and  B  the  one  be- 
tween the  other  two ;  that  these  tracks  were 
connected  at  or  about  the  entrance  to  the 
yard  with  tracks  and  sidings  belonging  to  the 
railroad  company  which  further  on  were  con- 
nected with  Its  main  line  of  railway;  that 
tracks  A,  B  and  O,  as  well  as  the  yard  with- 
in which  they  were  located,  were  the  private 
property  of  the  Pullman  Company,  upon 
which  Pullman  cars  stood  while  being  repair- 
ed, and  over  which  the  railroad  company 
shifted  Pullman  cars  In  delivering  or  receiv- 
ing them  In  Its  business  of  transportation. 

It  appears  that  between  the  shops  and 
track  A  thero  was  a  wooden  platform  or 
flooring  and  a  like  platform  or  wooden  x>as- 
sageway  between  tracks  A  and  B,  and  that 
the  distance  between  the  shops  and  track  A 
was  about  eight  or  nine  feet  It  is  further 
shown  that  on  the  morning  of  the  accident 
five  Pullman  coaches  were  standing  on  track 
A,  being  uncoupled  and  at  short  distances 
apart  from  each  other,  that  two  or  more 
were  <m  track  B  and  that  one  or  more  were 
on  track  C;  that  upon  that  day,  Gatta  was 
working  in  what  was  known  as  the  wash- 
stand  and  hopper  gang,  and  a  few  minutes 
prior  to  bis  death  had  been  making  repairs 
to  a  hopper  in  a  car  on  track  B;  that  he 
left  this  car  for  the  purpose  of  seeing  his 
foreman,  Cooney,  who  was  In  a  shop  a  short 
distance  east  of  track  A ;  that  in  going  from 
the  car  on  track  B  to  see  bis  foreman,  it 
was  necessary  for  Gatta  to  cross  tra(&  A; 
that  some  time  on  the  morning  of  the  acci- 
dent a  shifter  had  worked  on  track  C,  after 
which  it  left  track  C  and  went  out  of  the 
yard;  that  while  Gatta  was  in  the  shop  the 
shifter  returned  to  the  yard  upon  track  A, 
pushing  a  Pullman  car  ahead  of  It  and  stop- 
ped Just  within  the  gate;  that  while  Gatta 
was  stUl  in  the  shop^  the  crew  of  tbe  shifter, 
which  was  owned  and  operated  by  the  de- 
fendant railroad  company,  caused  notice  to 
be  given  that  shifting  was  about  to  be  done 
on  track  A,  by  having  one  of  Its  crew  and 
one  of  the  Pullman  employes  to  pass  along 
each  side  of  track  A  calling,  "Look  out  on 
track  A ;"  that  this  warning  was  given  from 
two  to  three  or  from  three  to  four  minutes 
before  Gatta  and  COoney  came  out  of  tbe 
shops  on  their  way  back  to  track  B. 
'  It  is  further  glvNi  in  evidence  that  the 
shifting  crew  consisted  of  Baylla,  0>x,  Dono- 
van and  Nugent,  who  were  lined  up  In  this 
order  along  the  cars  between  tracks  A  and  B, 
Baylls  being  near  the  engine.  Cox,  the  con- 
ductor, standing  at  or  about  the  second  car 
from  the  engine  and  Nugent  several  cars 
away  at  the  point  of  the  accident  with  Dono- 
van between  Nugent  and  Cox,  and  that  Jones, 
the  engineer,  from  bis  position  In  tbe  right 
side  of  his  cab  next  to  track  B,  either  by  look- 
ing forward  or  from  the  side,  could  see  only 
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Baylls  and  Oox;  tbat  within  tbe  period  of 
from  two  to  four  minutes  after  the  warn- 
ing had  been  given,  Gatta  came  out  of  the 
•  shop,  on  his  way  back  to  track  B,  followed 
by  Cooney,  and  walked  rapidly  for  about 
twelve  or  fifteen  feet  diagonally  across  the 
narrow  space  between  the  shop  and  track  A, 
In  tbe  direction  of  tbe  shifter  and  towards 
an  opening  between  two  cars  on  track  A; 
that  Nugent  and  employes  of  the  Pullman 
Company  were  at  this  opening  on  the  side 
of  track  A  next  to  track  B,  but  in  the  pas- 
sageway between  track  A  and  the  shop 
there  was  no  one  to  notify  Gatta  and  Cooney 
that  shifting  was  about  to  be  done  on  that 
track  or  to  warn  them  of  the  danger  towards 
which  they  were  rapidly  walking,  and  that 
after  the  preliminary  and  customary  warn- 
ing given  while  Gatta  was  In  the  shop  from 
two  to  four  minutes  before  he  came  out,  no 
other  warning  was  heard  save  perhaps  by 
the  engineer,  until  Gatta  got  between  the 
cars. 

It  farther  appears  that  from  the  time  Gat- 
ta left  the  building  until  he  started  between 
the  cars,  the  cars  were  still,  and  while  pass- 
ing between  them,  Gatta  stopped  to  let  some 
one  pass  from  the  platform  of  one  of  the 
cars  to  the  platform  of  the  other,  and  as 
be  afterward  proceeded,  the  shifter  caused 
the  cars  to  come  together  and  he  was 
crushed. 

It  was  shown  that  upon  several  of  the 
buildings  of  the  Pullman  Company  the  fol- 
lowing notice  was  posted:  "Notice.  Em- 
ployes must  not  work  under  cars  or  on  scaf- 
folds or  ladders  Inside  of  cars  or  pass  be- 
tween cars  while  cars  are  being  shifted  in 
tbe  yard.  John  Cannon,  Manager."  As  to 
tbe  observance  of  this  rule  Polster,  a  witness 
testified  In  substance,  that  he  knew  of  the 
existence  of  the  rule,  that  be  never  paid 
much  attention  to  It.  Tbe  rule  was  to  run 
(meaning  to  work  with  dispatch)  and  tbat  his 
boss  always  told  him  when  the  shifter  came 
in,  to  stay  away  from  the  cars  they  "holler- 
ed on,  and  until  they  hollered"  he  kept  on 
working. 

The  witness  Cooney  testified  In  part : 

"X.  What  is  the  warning  that  is  given 
there  when  they  shift  cars  on  A  track? 

"A.  It  is  'Look  ont  on  A  track,'  or  *Look 
ont  on  B  track,'  or  'Look  ont  on  O  track' — 
whatever  track  It  la — iJoofe  ont;  a  shifter  is 
In  tbe  yard.' 

"X.  Who  does  that? 

"A.  The  Pennsylvania  shifting  crew,  and 
tbe  Pnllman  crew  on  that  day. 

"X.  They  just  call,  when  shifting  la  about 
to  be  done  on  A  track,  to  'Look  out  on  A 
trade,'  or  'Look  out  for  the  shifter  on  A 
track  r 

"A.  They  Just  come  along  and  holler  when 
the  shifter  comes  In  the  yard.  The  shifter 
gets  In  tbe  gate  and  then  it  generally  stands 
there  while  the  warning  is  given  through 
tbe  yard,  and  tbey  most  always  holler  each 
aide  of  tbe  car. 


"X.  Every  time  shifting  is  to  be  done  on  A 
track,  tbey  come  down  each  side,  calling 
'Look  out  on  A  track?' 

"A.  Yes,  sir. 

"X.  That  is  the  regular  signal  or  warning 
given  in  sblftlng  there? 

"A  Yes,  sir." 

The  engineer  of  the  shifter  testified  tliat  It 
was  customary  when  he  ran  his  enghie  on 
to  track  "A,"  for  the  purpose  of  shifting  on 
that  track,  to  stop  the  engine  before  sblft- 
lng began. 

"Q.  What  was  done  after  you  stopped  on 
this  track  (meaning  'A')  by  yourself  or  the 
crew  of  your  shifter? 

"A.  I  stopped  there  and  waited  nntn  I 
got  a  signal  from  the  crew  to  come  ahead. 
They  generally  went  up  and  down  the  track 
and  hollered  'Look  out  on  A.' 

"Q.  Did  they  do  it  on  this  occasion? 

"A.  Yes,  sir. 

"Q.  Yon  say  they  generally  did  ItT 

"A  Yes,  air. 

"Q.  Do  yon  mean  to  say  they  generally  did 
it  before  they  did  shifting  on  tbat  track? 

"A  On  A  track. 

"Q.  Who  gave  the  warning  in  your  crew? 

"A.  That  morning  I  heard  Conductor  Cox 
and  the  gang  boss  of  the  Pnllman  Company — 
heard  them  particularly." 

From  this  statement  of  the  facts  it*  ap- 
pears that  In  some  of  its  aspects  this  case 
resembles  the  case  of  Rex  v.  Pullman's  Palace 
Car  Company,  2  Marv.  337,  43  Atl.  246,  al- 
though none  of  tbe  qnesttona .  there  raiaed 
and  decided  were  presented  or  conaidered  in 
the  trial  of  this  case. 

On  the  defendant's  motion,  tbe  court  below 
directed  a  nonsuit,  wlilcb  tbe  plaintiff  re- 
fused to  accept,  whereupon  the  court  gave 
to  the  jury  binding  inatructiona  to  return  a 
verdict  for  the  defendant,  upon  tbe  grounds 
that  the  plaintiff  had  produced  no  evidence 
from  which  negligence  on  the  part  of  the  de- 
fendant could  reasonably  be  inferred  and 
that  from  the  evidence  produced  by  the 
plaintiff  it  appeared  that  the  plaintilTa  Boa- 
band  was  guilty  of  contributory  negligence. 

The  errors  assigned  to  have  b^n  made  by 
tbe  trial  court,  and  wblcta  are  here  under  re- 
view, are  seven  in  naml>er,  and,  when  con- 
aidered goierally,  relate,  first,  to  the  court's 
refusal  to  permit  the  plaintiff  to  prove  that, 
in  tbe  absence  of  shifting,  it  was  customary 
for  the  Pullman  employes  to  pass  between 
the  cars  standing  upon  the  tracks;  second, 
to  the  rejection  of  evidence  that  there  was 
no  mie  against  employes  of  tbe  Pullman 
Company  {Missing  between  tbe  cars  in  the 
progress  of  their  work,  when  shifting  was 
not  being  done;  third,  to  tte  rejection  of 
evldeace  that  Gatta's  foreman  was  on  the 
point  of  passing  between  the  cars  at  the 
time  of  the  accident;  fourth,  to  the  court's 
refusal  to  permit  the  plaintiff  to  show  the 
custom  of  tbe  engineer  In  diarge  of  the  shift- 
er, when  shlftlDg  on  track  A,  to  place  Oie 
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oars  at  short  distances  apart;  and,  flftb,  to 
tbe  court's  direction  to  the  Jury  to  return 
a  verdict  for  the  defendant. 

By  a  farther  classiflcatlon,  tbe  questions  of 
law  presented  for  consideration  may  be  re- 
duced to  three  In  number,  which  are: 

First.  Was  the  defendant  negligent? 

Second.  Did  the  court  err  In  rejecting  tes- 
timony offered  to  show  the  character  of  the 
place  In  which  tbe  plaintiff's  husband  worlc- 
ed  and  the  customs  and  conditions  that  pre- 
vailed in  and  about  the  place  of  his  em- 
ployment? 

Third.  Was  the  plaintHTs  husband  guilty 
of  contributory  negligence? 

[1]  First.  The  court  below  found,  as  a  mat- 
ter of  law,  that  Gatta  came  to  his  death  with- 
out negligence  on  the  part  of  the  defendant 
In  order  to  determine  whether  the  court  be- 
low erred  in  so  finding,  it  becomes  necessary 
to  Inquire,  whether,  if  the  case. had  been  sub- 
mitted to  the  Jury,  the  Jury  may  not  have 
found,  from  the  matters  of  fact,  that  the  de- 
fendant was  negligent  in  failing  to  give  a 
warning  proportioned  to  the  danger  it  was 
about  to  create. 

[2]  The  law  imposes  upon  a  railroad  com- 
pany the  duty  to  give  warning  of  the  ap- 
proach and  movement  of  Its  engines  and 
trains,  and  under  the  varied  conditions  of 
their  operation,  requires  generally  that  such 
warning  shall  be  timely  and  sufficient.  What 
constitutes  a  warning  that  in  time  and  man* 
ner  is  sufficient  to  enable  others  to  avoid 
danger,  depends  upon  the  character  of  tbe 
place  at  the  point  of  danger,  the  position 
of  the  persons  endangered  and  tbe  right, 
lawfulness  and  purpose  of  their  pres«ice.  It 
therefore  becomes  necessary  to  consider  the 
character  of  the  place  in  which  Gatta  worth- 
ed and  was  Idlled,  the  nature  of  the  warn- 
ing given  and  the  extent  to  which  Gatta  was 
protected  by  it 

[3]  The  yard,  which  inclosed  the -tracks 
designated  as  A,  B,  and  G,  was  the  property 
of  the  Pullman  Company  and  formed  a  part 
of  the  plant  and  premises  in  and  about  which 
it  conducted  its  business  of  renovating  and 
repairing  Pullman  cars.  The  three  traclcs 
within  the  yard  were  likewise  the  property 
of  the  Pullman  Company.  They  were  not 
constructed  nor  used  for  the  purpose  of  traf- 
fic, except  as  the  railroad  company  delivered 
and  received  cars  to  and  from  than  in  its 
business  of  transportation,  and  they  were 
arranged  and  used  by  the  Pullman  Company 
as  tracks  upon  which  to  place  and  rest  cars 
while  undergoing  repair  and  renovation. 
When  placed  upon  the 'tracks,  the  cars  were 
not  Joined  or  coupled  but  were  placed  apart, 
in  order  that  worlmien  might  work  upon  the 
ends  of  the  cars  in  the  spaces  left  between 
them.  When  placed  in  such  positions,  the 
cars  were  repaired  within  and  without  by 
gangs  of  workmen  of  various  trades,  whose 
places  of  work  were  changed  and  controlled 
by  the  location  of  tb»  iiartlcular  cars  to 


which  they  were  assigned.  Thna  the  yard 
was  in  no  sense  a  highway  nor  the  railroad 
tracks  a  railroad  in  the  ordinary  meaning, 
but  the  yard  and  tracks  together  constituted  - 
a  large  open-air  workshop  in  no  way  dis- 
tinguished in  point  of  danger  from  an  in- 
closed shop  in  which  work  of  a  like  character 
is  conducted.  When  no  shifting  was  being 
done,  it  was  a  place  of  safety.  When  shift- 
ing was  being  done,  it  became  a  place  of 
great  and  unusual  danger. 

It  was  the  duty  of  the  defendant  railroad 
company,  when  about  to  move  the  cars  that 
occasioned  the  injury  to  Gatta,  to  give  a 
warning  that  was  timely  and  suitable  to  the 
danger.  It  appears  that  a  warning  was  giv- 
en from  two  to  four  minutes  before  the  cars 
were  moved,  by  sending  men  along  each  side 
of  the  track  calling  "Look  out  on  track  A," 
and  that  such  a  warning  may  have  been  time- 
ly and  sufficient  to  all  those  within  its  sound. 
But  it  appears  that,  at  the  time  the  warning 
was  given,  Gatta  was  inside  of  a  shop,  and 
it  is  not  shown  that  be  was  in  a  position  to 
hear  it.  When  he  came  out  of  the  shop  and 
walked  into  the  position  of  peril,  there  being 
no  one  between  the  shop  and  the  opening  to 
repeat  to  him  the  warning  tliat  had  been 
given  to  others,  he  had  received  no  warning 
that  shifting  was  about  to  be  done  on  tbe 
track  tliat  he  was  aboiit  to  cross. 

The  duty  imposed  upon  the  defendant  to 
give  a  warning  that  there  was  abovt  to  be 
danger  on  track  A,  contemplated  a  warning 
not  only  to  those  who  were  present  when  tbe 
warning  was  given,  but  to  those  who  micrbt 
be  present  when  the  danger  cam&  It  con- 
templated a  warning  to  all  who  were  put  in 
peril.  It  was  not  limited  to  those  who  were 
at  work  within,  upon  and  under  the  cars 
upon  the  track,  but  extended  to  those  who 
otherwise  might  lawfully  come  within  the 
zone  of  danger,  in  ignorance  of  their  peril. 
If  tbe  warning  given  the  former  did  not 
reach  the  latter,  then  as  to  the  latter,  a  Jury 
may  have  found  the  warning  to  have  been 
stale  and  insufficient,  and  likewise  may  have 
found  negligence  on  the  part  of  the  defoid- 
ant. 

[4]  Second.  When  the  act  of  negligence 
charged  against  a  defendant  railroad  com- 
pany is  its  failure  to  give  timely  and  suitable 
warning  of  the  danger  to  be  avoided,  the 
warning  in  point  of  time  and  sufficiency,  baa 
relation  to  and  is  controlled  by  the  peculiar 
conditions  of  the  place,  the  established  and 
recognized  habits  and  customs  of  its  occu- 
pants and  the  particular  dangers  to  be  en- 
countered. In  order  for  the  Jurors  to  have 
determined  whether  tbe  warning  given  by  tbe 
defendant  company  In  this  case,  was  timely 
and  sufficient,  the  peculiar  dangers  of  tbe 
places  should  have  been  shown  them  by  ad- 
mitting testimony  of  the  custom  of  PuIImaA 
employes  to  pass  between  cars  when  no  shtft- 
Ing  was  being  done,  that  there  was  no  mle 
against   them   passing   betwem   can  wb^ 
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there  was  no  shifting  and  that  it  was  the 
custom  of  the  defendant  company  Itself  to  so 
place  cars  that  spaces  were  left  through 
which  employes  might  pass  when  ahout  their 
work.  Upon  proof  of  such  conditions  of 
place  and  occupation,  a  Jury  might  find  to 
be  Insufficient  a  warning  which  undw  other 
conditions  it  would  find  to  be  timely  and 
sufficient 

[8]  The  trial  court,  however,  properly  re- 
jected testimony  offered  to  show  that  the 
foreman  was  about  to  do  what  Oatta  did,  as 
the  act  of  the  foreman,  in  the  absence  of 
testimony  that  placed  him  In  an  exact  posi- 
tion with  Gatta,  tended  to  prove  neither  con- 
ditions nor  customs,  nor  the  absence  of  neg- 
ligence on  Oatts's  part 

Third.  The  court  below  found,  as  a  mat- 
ter of  law,  that  Gatta,  at  the  time' of  bis 
injury,  was  guilty  of  contributory  negligence. 
It  was  held  that  when  Gatta  passed  between 
the  cars  with  «  knowledge  of  the  rule  posted 
-on  the  buildings  and  of  the  dangerous  char- 
acter of  the  yard,  and  after  the  particiilar 
warning  that  had-  been  given,  wlilch  "was  a 
sufficient  warning  for  everybody  else,"  Ids 
jict  was  one  of  negligence. 

The  contention  of  the  defendant  that  flie 
•deceased  was  guilty  of  contributory  negll- 
gmce  appears  to  be  based  upon  five  grounds: 

(a)  Tliat  Gatta  passed  between  the  can 
after  the  defendant  liad  given  a  tim^  and 
sufficient  warning  of  its  Intention  to  shift 
'them. 

(b)  That  he  passed  between  the  cars  when 
-cars  were  being  shifted  In  the  yard,  con> 
trary  to  the  posted  rule,  of  wUcb,  it  most 
tie  assumed,  he  knew. 

(c)  That  he  attempted  to  cross  the  track 
by  passing  between  the  cars,  which  was  a 

.dangerous  and  unnecessary  thing  to  do. 

(d)  That  he  stopped  between  the  cars. 

(e)  That  he  saw  or  ought  to  have  seen  the 
shifter.  If  he  had  looked,  before  pwHsliig  be- 
tween the  cars. 

(a)  The  contributory  negligence  charged  to 
<3atta  in  passing  between  the  cars  after  tbe 
■defendant  had  given  a  timely  and  sufficient 
warning,  is  to  be  determined  by  the  charac- 
ter of  the  warning  in  point  of  time  and  suffi- 
ciency, and  the  conduct  of  Gatta  after  he 
knew  or  should  have  known  of  it  This  first 
-question  has,  received  our  consideration.  The 
renaainlng  question  relates  only  to  Gatta's 
-conducrt  after  the  warning.  It  appears  from 
tbe  evidence  that,  at  the  time  the  warning 
was  given,  Gatta  was  in  a  shop  conferring 
with  Ills  foreman,  and  it.  does  not  appear 
frona  the  evidence  whether  he  did  liear  or 
could  have  heard  the  warning.  It  further 
appears  that  within  two  to  four  minutes  aft- 
-er  the  warning  was  given,  he  came  out  of 
the  shop  and  walked  twelve  to  fifteen  feet 
•directly  toward  the  opening  between  the  cars, 
and  although  there  is  a  conflict  of  evidence 
as  to  whether  the  bell  of  the  shifter  at  the 
extreme  of  the  track  was  then  ringing,  there 
Is  evidence  tliat  there  was  no  one  present 


between  track  A  tmd  the  shop  to  repeat  to 
Gatta  the  warning  that  had  been  given  to 
others. 

[S]  (b)  The  negligence  imputed  to  Gatta 
for  violating  a  rule  made  for  bis  protection 
depends  upon  the  interpretation  of  the  rule. 
Upon  the  buildings  of  the  Pullman  Company 
appeared  a  number  of  signs  which  read  as 
follows: 

"Notice.  Employes  must  not  work  under 
cars  or  on  scaffolds  or  ladders  inside  of  cars 
or  pass  between  cars  while  cars  are  being 
shifted  In  the  yard." 

The  general  Inhibition  of  the  terms  of  ttila 
rule  under  a  certain  condition,  implies  a 
general  permission  under  another  condition. 
C!on8ldered  with  reference  to  tbe  character 
of  business  in  which  the  Pullman  Company 
was  engaged,  and  tlie  character  of  work  in 
which  Its  servants  were  employed,  it  is  pat- 
ent that  '^orlT'  under  cars  or  on  scaffolds 
or  ladders  inside  of  cars"  was  at  some  time 
necessary  to  be  done.  If  this  kind  of  worfc 
was  prohibited  "while  cars  are  being  shift- 
ed," it  must  have  been  permitted  while  cars 
were  not  being  shifted,  and  if  employes  were 
prohibited  to  "pass  between  cars  while  cars 
are  being  shifted,"  then  by  a  parity  of  rea- 
soning as  well  as  from  the  nature  of  their 
work,  employes  must  have  been  permitted  to 
pass  between  cats  Wihlle  can  were  not  being 
shifted.  The  manifest  purpose  of  the  ~rule 
is  the  protecticm  of  employes  from  the  dan- 
gen  of  sliifting  while  working  about  can, 
and  the  rule  manifestly  comprehends  work 
that  calls  upon  or  permits  the  workmen  to 
pass  between  tbe  can  as  well  as  work  that 
has  to  be  done  under  and  within  them.  It  is 
therefore  a  fair  omcluslon  that  the  posted 
notice  meant  and  the  employes  so  under- 
stood, that  work  on  can  should  stop  and 
workmen  should  not  pass  betwera  them  aft- 
er an  actual  warning,  such  as  "book  out  on 
track  A,"  or  after  they  otherwise  knew  that 
shifting  was  being  done  or  vrim  about  to  be 
done,  end  that  until  they  received  warning 
pi  otherwise  knew  that  shifting  was  to  be 
done  upon  tbe  track  upon  which  they  were 
working,  they  were  to  ^Mp  en  with  their 
work. 

[7]  Whether  Gatta  by  bis  QW9.  jiegligeitce 
contributed  to  his  injury  dep^ids  upon  his 
act  of  passing  between  the  can,  charged 
with  knowledge  of  tbe  danger.  There  is  no 
negligence  without  fault,  and.  to  bold  Gatta 
negligent  it  must  have  been  shown  tliat  Gat- 
ta was  in  fault  in  passing  between  the  caxft 
after  be  was  warned,  or  otherwise  knew 
or  by  the  exercise  of  a  care,  measured  by 
the  character  and  custom  of  the  place  and 
of  his  occupation,  be  might  have  known  that 
shifting  was  to  be  done,^  In  point  of  fact 
there  is  nothing  in  the  testimony  to  show 
that  Gatta  heard  or  could  have  beard  the 
warning  given  from  two  to  four  minirtes  be- 
fore he  came  out  of  the  shop.  There  is  tes- 
timony by  the  engineer  of  tbe  sliifter  that 
from  the  time  of  the  flnt  warning  tbe  bell 
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was  rung  continuously  till  the  time  of  tbe 
injury,  but  other  witnesses  testified  tbat  tbe 
bell  was  rung  only  when  tbe  warning  was 
first  given,  which  was  while  Gatta  was  in 
the  shop  and  from  two  to  four  minutes  be- 
fore be  came  out  It  Is  not  shown  that  Gat- 
ta knew,  or  by  the  exercise  of  a  proper  care 
could  have  known,  that  cars  were  being  shift- 
ed or  had  been  shifted  at  any  place  within 
tbe  yard  at  any  time  that  day.  There  Is 
testimony  that  during  the  morning  of  that 
day  shifting  had  been  done  on  track  C.  If 
this  be  so,  it  is  not  shown  that  Gatta  knew 
it  when  he  went  into  the  shop  fifteen  min- 
utes before  he  was  killed,  or  If  he  then 
knew  it,  there  is  nothing  to  show  that  Gatta 
■  knew  tbat  the  shifter  had  left  track  C,  or 
after  it  had  left  track  G,  and  had  gone  out 
of  the  yard,  that  Gatta  knew  It  had  return- 
ed to  do  shifting  on  track  A. 

(c)  The  attempt  made  by  Gatta  to  cross 
the  track  by  passing  between  the  cars  may 
not  have  been,  under  all  circumstances,  a 
dangerous  and  unnecessary  thing  to  do.  In 
tbe  absence  of  shifting  it  was  a  perfectly 
safe  thing  to  do,  and  in  the  progress  of  bis 
work  it  may  have  been  a  necessary  thing 
for  him  to  do. 

(d)  After  entering  the  passageway  between 
the  cars,  Gatta  stopped  to  let  a  man  pass 
above  him  from  the  platform  of  one  car 
to  the  platform  of  the  other.  If  he  had  not 
stopped,  he  might  have  escaped  injury.  But 
it  cannot  be  said,  as  a  matter  of  law,  that 
it  was  negligence  for  Gatta  to  stop  between 
the  cars  when  his  passage  was  interrupted 
by  the  act  of  anoUier.  It  might  have  been 
an  unexpected  hindrance  or  an  unavoidable 
difficulty  tbat  confronted  him  after  he  got 
between  the  cars  that  made  retreat  as  dan- 
gerous as  advancing.  There  is  no  evidence 
of  the  length  of  time  he  stopped,  that  he  de- 
layed bis  progress  after  he  could  have  gone 
forward,  or  that  the  injury  could  have  been 
avoided  by  receding. 

(e)  The  final  ground  ui)on  which  the  de- 
fendant charges  Gatta  with  contributory  neg- 
ligence Is  that  he  saw  or  by  looking  could 
have  seen  the  shifter  on  tra<^  A  before  pass- 
ing between  the  cars,  and  thereby  knew  or 
should  have  known  that  shifting  was  to  be 
done  on  that  track. 

The  evidence  shows  that  Gatta,  followed 
by  Cooney,  came  out  of  a  shop  and  walked 
for  a  distance  of  twelve  to  fifteen  feet  diag- 
onally to  the  opening  between  the  cars,  that 
they  walked  in  the  general  direction  of 
Twelfth  street,  which  could  be  seen  by  them, 
and  that  tbe  shifter  was  in  -  that  direction 
at  the  end  of  several  Pullman  cars.  The 
evidence,  however,  does  not  show  that  Gatta, 
after  coming  out  of  the  shop,  did  see,  or  by 


looking  from  any  angle  could  have  seen,  the 
shifter.  Indeed,  the  trial  court,  in  holding 
Gatta  guilty  of  contributory  negligence,  hav- 
ing before  It  plots  which  this  c-ourt  has  not, 
expressly  assumed  that  he  could  not  have 
seen  it.  Furthermore,  the  engineer  testified 
that,  from  bis  position  on  the  right  side  of 
his  cab,  he  could  not  see  the  point  at  which 
Nugent  was  standing  at  the  right  side  of  the 
opening  through  which  Gatta  attempted  to 
pass.  It  is  fair  to  assume  tbat  the  thing 
that  prevented  the  engineer  In  tbe  shifter 
seeing  a  point  opposite  that  of  tbe  accident 
on  one  side  of  the  track,  whether  it  was 
the  distance  of  the  shifter  from  the  opening 
or  the  course  or  direction  of  the  track,  would 
likewise  have  prevented  Gatta  seeing  the 
shifter  from  a  point  opposite  the  same  opei- 
ing  on  the  other  side  of  the  tra<&. 

[8]  When  tbe  character  of  the  place  in 
which  Gatta  worked  is  considered  in  connec- 
tion with  the  purpose  and  character  of  his 
employment,  it  is  plain  that  In  crossing  the 
tracks  and  passing  between  the  cars  of  his 
employer,  there  was  required  of  him  a  care 
and  caution  different  from  that  which  is  or- 
dinarily required  of  one  in  crossing  the  tracks 
of  a  railroad.  A  railroad  is  a  place  of  dan- 
ger and  in  itself  is  a  warning  of  its  constant 
perils.  Tbe  yard  In  which  Gatta  worked 
was  a  place  of  safety,  free  from  the  perils 
of  a  railroad,  until  dtianged  into  a  place  of 
danger  by  the  shifting  of  cars-  at  IrregnlaT 
intervals.  Gatta  had  a  right  to  assume  tbat 
the  agency  that  transformed  his  place  of 
safety  into  one  of  danger  would  acquaint 
him  with  that  change  by  giving  the  customa- 
ry warning,  and  unless  he  saw  or  otherwise 
knew  of  the  change  and  its  consequent  peril, 
he  had  a  right  to  iHirsue  his  work  In  tlie 
orderly  manner  of  his  employment  until 
there  was  glv«t  a  warning  of  the  danger  sof • 
flclent  to  enable  him  to  avoid  It 

[I]  Applying  to  the  testimony  In  this  case 
the  principles  of  the  law  of  negligence  as 
Stated  and  established  by  the  decisions  of 
this  court,  we  are  of  opinion  that  there  -was 
evidence,  which  If  submitted  to  the  Jnry, 
would  have  sustained  a  finding  of  negligence 
on  tbe  part  of  the  defendant  and  the  exer- 
cise of  a  proper  care  on  the  part  of  the  plain- 
tiff's husband,  and  tbat  the  court  below 
erred  in  holding  as  matters  of  law,  that  tbe 
injury  complained  of  occurred  without  negli- 
gence on  the  part  of  the  defendant  and  be- 
cause of  negligence  on  the  part  of  the  plain- 
tiff's husband. 

Finding  error  In  tiie  proceedings  below  as 
specified  by  tbe  first,  second,  fifth,  sixth  and 
seventh  assignments  of  error,  the  court  di- 
rects that — 

The  Judgment  below  be  reversed. 
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a  Pen.  4tt) 

FILB  T.  WILMNGTON  CITY  RT.  00. 

(Superior  Obnrt  of  Delawaie.     Newcastle. 

Jal7  2,  1906.) 

1.  Caebikbs  (I  381*)  —  Stbekt  Rahaoadb  — 
Platfobh. 

Where  a  street  car  passenger  unnecessarily 
■tands  on  the  platform  or  steps  in  a  dangerous 
position  while  the  car  is  in  motion,  and  because 
of  so  doing  is  thrown  off  and  injured,  he  is 
guilty  of  negligence,  preduding  recovery. 

(EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  1376-1378:   Dee.  Dig.  |  331.*] 

2.  CABBIEB8  (i  816*)— Injttbt  to  Passerobb 

— PUCADINO   and   PBOOT. 

Where  plaintifF  charged  that  hia  injuries 
were  caused  solely  by  the  sudden  starting  of  de- 
fendant's car  as  he  was  about  to  board  it,  he 
was  confined  to  that  act  of  alleged  negligence. 

[Bid.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  SI  1281,  1282;   Dec.  Dig.  f  315.*] 

3.  CABMJEB8   (IS  287,  303*)— Transpoetation 
OF  Passenqebs— Duty  to  Stop. 

A  street  railway  company  is  bonnd  to  stop 
its  cars  and  wait  a  reasonable  time  for  the  pas- 
sengers to  get  on  and  ofE,  and  to  use  all  reason- 
able care  to  secure  their  safety;  but  It  is  not 
an  insurer  of  safe^. 

[EM.  Notei— For  other  cases,  see  Garriens, 
Cent  Dig.  Si  1169,  1228-1229;  Dec.  Dig.  U 
287,  303.*] 

4.  CABBIKB8    (H    328,    333*)  —  Strbkt    Baii.- 

BOADS— DDTT    or   PA88ENaEB& 

A  street  car  passenger  is  bonnd  to  act  with 
pradence,  and  to  use  the  means  provided  for  bis 
safe  transportation  with  reasonable  circumspec- 
tion and  care,  and  to  see  that  the  car  has 
stopped,  and  that  he  can  safely  get  on  or  off, 
before  attempting  to  do  so. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  SI  1867-18e»,  1886-1397;  Dec.  Dig. 
IS328,m*] 

6.  Oabbibbs  (S  816*)— IirjUBiEs  to  Passeit- 

OEBS— NEaLIOBRCB— PBESUKPTIOir. 

In  an  action  for  injuries  to  a  passenger, 
while  attempting  to  board  a  street  car,  by  the 
alleged  premature  starting  thereof,  there  is  no 
presumption  of  liability  from  the  mere  fact  of 
injury;  the  burden  4>elng  on  plaintiff  to  estab- 
lish that  bis  injury  resulted  from  defendant's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1286;   Dec.  Dig.  S  316.*] 

6.  CaBBIEBS    (I    344*)— INJUBIEB    TO    Passen- 
OEBft— GONTBIBUTOBT    NEOLIOERCB— BCBDXN 

or  Pboof. 

In  tta  action  for  injuries  to  a  street  car 
passenger  by  an  alleged  premature  start,  con- 
tributory negligence,  precluding  a  recovery,  is 
not  presumed,  but  must  be  proved  by  the  de- 
fendant, unless  it  otherwise  appears  from  the 
evidence  in  the  ease. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1399;   Dec.  Dig.  S  344.*] 

7.  Dahaoxs  (I  30*)  —  KLEifXNTB  —  Pebsonax 
Injttbies. 

In  an  action  for  personal  injuries,  plain- 
tiff, if  entitled  to  recover,  is  entitled  to  rea- 
sonable compensation  for  the  injury  sustained, 
including  his  pain  and  suffering,  loss  of  time 
and  ability  to  labor  as  a  result  of  bis  injuries, 
his  expenses  for  medidne  and  medical  attend- 
ance, and  for  impairment  of  his  future  earning 
capacity. 

[EU.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  222;  Dec.  Dig.  |  »).*] 

ActiCHi  by  James  O.  File  against  tbe  WU- 
mington  City  Railway  Company.  Verdict  for 
defendant. 


Action  on  the  case  (No.  114,  May  term, 
1906)  to  recover  for  personal  Injuries,  alleged 
to  have  been  occasioned  by  the  negligence 
of  the  defendant,  while  plaintiff  was  in  tbe 
act  of  boarding  one  of  the  defendant's  trolley 
cars,  AprU  8,  1905,  at  Fourth  and  Van  Buren 
streets  in  Wilmington. 

Argued  before  LORE,  C.  X,  and  PBNNE- 
WIIX,  J. 

Daniel  O.  Hastings  and  Robert  H.  Rich- 
ards, for  plaintiff.  Walter  H.  Bayes  and 
Andrew  C.  Gray,  for  defendant 

PENNEWII/L^  J.  (charging  tbe  jury). 
Gentlemen  of  tbe  Jnry:  This  Is  an  action 
brought  by  tbe  plaintiff,  James  G.  File,  to  re- 
cover from  tbe  defendant,  tbe  Wilmington 
City  Railway  Company,  damages  for  personal 
Injuries  alleged  to  have  been  caused  by  the 
negligence  of  tbe  defendant  company  on  AprU 
S,  1906,  at  Fourth  and  Van  Buren  streets  In 
tbls  city.  The  plaintiff  claims  that  while  be 
was  In  tbe  act  of  boarding  one  of  the  cars  of 
said  company,  as  a  passenger,  at  tbe  time 
and  place  stated,  and  while  be  bad  hold  with 
his  left  hand  of  the  horizontal  band  rail 
which  runs  from  tbe  outside  of  the  car  to 
tbe  door,  standlnff  with  one  foot  on  the  step 
of  tbe  car  and  tbe  other  on  the  rear  plat- 
form, and  wltb  a  market  basket  full  of 
groceries  on  his  right  arm,  the  car  started 
with  a  jerk  and  so  suddenly  that  he  was 
twisted  or  thrown  to  the  street  wltb  snch 
force  that  bis  collar  bone  was  fractured  and 
he  was  otherwise  Injured.  He  claims  also 
that  his  Injuries  were  of  such  a  character 
that  he  suffered  much  pain,  was  for  several 
weeks  entirely  Incapacitated  from  doing 
manual  labor,  and  that  his  ability  to  make  a 
living  by  work  is  still  much  impaired. 

The  plaintiff  bases  his  right  to  recover  up- 
on tbe  negligence  of  the  defendant  In  start- 
ing the  car  suddenly,  withoat  giving  tbe 
plaintiff  any  warning  and  before  he  bad 
fully  boarded  tbe  car  and  was  in  a  position 
of  safety.  This  covers  substantially  tbe  neg- 
ligence averred,  and  upon  whlcb  the  plaintiff 
relies.  Tbe  defendant  company  denies  that  It 
was  guilty  of  any  negligence  that  caused  tbe 
injuries  to  the  plaintiff,  and  insists,  that  tbe 
plaintiff  was  injured,  not  through  any  negli- 
gence of  the  company,  but  by  and  through 
the  negligence  of  tbe  plaintiff  blmself.  In. 
other  words,  tbe  d^endant  contends  that  tbe 
plaintiff  was  not  thrown  from  the  platform  or 
step  of  the  car  because  of  the  sudden  stort- 
ing of  the  car,  but  that  tbe  plaintiff  being  on 
the  platform  jumped,  stepped  or  fell  from  the 
car  after  it  bad  started  and  proceeded  some 
two  or  three  car  lengths,  and  that  the  in- 
juries which  tbe  plaintiff  sustoined  were 
caused  by  his  own  negligence  and  careless- 
ness in  getting  off  the  car  while  It  was  in 
motion. 

It  is  admitted  that  tbe  defeqdant  is  a 
corporation  of  the  state  of  Delaware,  and 
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tliat  it  operated  tbe  tracks  and  car  npon 
which  the  plaintiff  was  riding,  at  the  time 
and  place  of  the  accident,  and  had  a  right 
to  so  operate  it 

We  decline  to  instmct  yon  to  retom  a 
verdict  for  the  defendant. 

It  Is  not  denied  tliat  the  defendant  was, 
at  the  time  of  the  accident,  a  common  car- 
rier of  passengers  over  and  along  its  road- 
way. 

[1]  The  platforms  and  steps  of  railway  cars 
are  for  the  purpose  of  prorlding  safe  and 
convenient  means  of  Ingress  and  egress  to  and 
from  the  cars;  and  If  a  passenger  unneces- 
sarily stands  upon  snch  platforms  or  steps  in 
a  dangerous  position,  while  the  car  is  in  mo- 
tion, and  because  of  so  doing  is  thrown  off 
tbe  car,  such  passenger  Is  guilty  of  negli- 
gence and  cannot  recover. 

[2]  The  plaintiff  having  by  bla  declaration 
cliarged  that  his  Injuries  were  caused  solely 
by  the  sudden  starting  of  the  car,  he  is  con- 
fined to  that  act  of  alleged  negligence,  and 
he  cannot  recover  unless  he  has  proved  by  a 
preponderance  of  the  evidence  that  such  in- 
juries were  caused  by  the  negligent  start- 
ing of  the  car  while  the  plaintiff  was  in  the 
act  of  boarding  It. 

[S,4]  A  street  railway  company,  in  letting 
its  i)as8engers  on  and  off  its  cars.  Is  bound 
to  stop  Its  cars,  and  wait  a  reasonable  time 
for  the  passengers  to  get  on  and  off,  and  also 
to  use  and  exercise  all  reasonable  care  to 
secure  tbe  safety  of  the  passengers.  What 
would  be,  In  any  particular  case,  a  reasonable 
time,  depends' of  course  upon  the  conditions 
existing  At  tbe  time.  While,  therefore,  the 
common  carrier  Is  held  to  strict  care  in  the 
safe  transportation  of  Its  passengers,  yet  it 
must  be  borne  in  mind  that  It  is  by  no  means 
an  Insurer  of  their  safety,  but  is  only  re- 
sponsible for  its  own  negligence  in  case  of 
Injury.  On  the  other  Iiand,  tliere  is  a  duty 
resting  upon  the  passenger  to  act  with  pru- 
dence, and  to  use  tbe  means  provided  for 
his  safe  transportation  with  reasonable  cir- 
cumspection and  care,  and  if  his  nei^gent 
act  contributes  to  bring  about  the  injury  of 
which  he  complains,  he  cannot  recover.  It 
is  also  the  duty  of  tbe  passenger  to  see  that 
the  car  has  stopped,  and  that  he  may  safely 
get  on  or  off,  and  also  to  exercise  all  rea- 
sonable care'  to  avoid  danger.  Reasonable 
care  would  be  such  care  as  a  man  of  ordioary 
prudence  would  take  under  similar  circum- 
stances to  avoid  accident    l%e  care  should 


be  in  proportion  to  tbe  risk  to  be  Incuned 
in  all  cases.  Betts  v.  WiL  Caty  By.  Cio.,  8 
Pennewlll,  448,  58  AtL  858;  IfcAllister  ▼. 
People's  By.  Co,  4  PennewUI,  278,  64  Atl. 
748. 

[I]  The  plaintiff  In  this  case  bases  his  right 
to  recover  upon  the  negligence  of  the  de- 
fendant company,  and  necessarily  so  because 
there  arises  no  presumption  of  liability  on 
the  part  of  the  defendant  ftom  the  mere  fact 
that  tbe  plaintiff  was  injured.  He  cannot 
recover  unless  It  has  been  proved  to  your 
satisfaction  by  a  preponderance  of  the  evi- 
dence that  the  injuries  to  the  plaintiff  were 
caused  by  tbe  negligence  of  tbe  def^idant 
company.  Such  negligence  is  not  to  be 
presumed,  but  must  be  proved,  and  the  bur- 
den of  proving  it  Is  npon  the  plaintiff. 

[I]  But  even  if  you  shall  be  satisfied  from 
tbe  evidence  that  the  defendant  was  guilty  of 
negligence  as  charged,  the  plaintiff  cannot  re- 
cover In  this  action  if  he  himself  was  guilty 
of  negligence  which  contributed  to  tbe  ac- 
cident in  which  he  was  injured.  Such  con- 
tributory negligence  of  the  plaintiff,  however, 
Is  not  to  be  presumed,  and  the  burden  of 
proving  It  Is  upon  the  defendant  unless  It 
otherwise  appears  from  the  evidence  in  tbe 
case. 

If  you  believe  that  the  car  which  the  plain- 
tiff was  boarding  was  started  so  quickly  and 
suddenly  as  to  throw  him  off  and  injure  him, 
and  shall  also  believe  that  the  plaintiff  was 
not  guilty  of  any  negligence  npon  tiis  part 
which  contributed  to  the  Injury,  then  your 
verdict  should  be  for  the  plaintiff.  Bnt  It 
you  believe  that  the  plaintiff  was  upon  the 
platform  of  the  car,  and  jumped  or  stepped 
therefrom  while  the  car  was  in  motion,  or 
fell  from  the  car  by  and  through  his  own 
negligence,  your  verdict  s.bould  be  in  favor 
of  the  defendant,  because  tbe  plalntUt  can- 
not recover  if  his  own  negligence  contributed 
to  his  Injuries. 

[7]  If  you  should  find  for  the  plaintiff, 
your  verdict  should  be  for  such  a  sum  as  will 
reasonably  conpensate  him  for  the  injuries 
which  he  has  sustained.  Including  therein  his 
pain  and  suffering,  his  loss  of  time  and  labor 
as  a  result  of  his  injuries,  his  expenses  for 
medicine  and  medlCal  attendance  Incurred 
by  reason  of  such  Injuries,  and  also  for  any 
impairmbnt  of  ability  to  earn  a  living  in  the 
future  thi^t  may  be  disclosed  by  the  evidence. 

'Verdict  for  defendant. 
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(2  B07C«,  S70) 

WANS  V.  PHILADELPHIA.  B.  ^  W.  B.  CO. 

(Sapreme  Oouit  of  Delaware.    Jane  21,  1911.) 

1.  Railboads  (S  350*>— Aocidknt  at  Cboss- 

mo  —  GONIBIBXTTOBT     NKOUGENCE  —  NON- 

8un. 

In  an  action  for  death  at  a  railroad  cross- 
ing, a  nonsnit  will  be  granted  if  plaintiff  fails 
to  prove  the  negligence  of  defendant,  or  if 
plaintiff's  testimony  shows  that  the  i>enon  kill- 
ed was  guilty  of  negligence  whJdi  pioziniately 
contribnted  to  his  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  H  1152-1182;   Dec  Dig.  {  3S0.*] 

2.  RAHjtOADS  (§  346*)— AociDBRT  AT  Oboss- 
ufQ  —  Contbibdtobx   NxauaKKOi— Pbk- 

BUlOTIOns. 

Where  a  person  Is'  killed  at  a  railroad 
crossing,  it  will  be  presumed  that  in  approach- 
ing the  crossing  he  exercieed  the  care  of  an  or- 
dinarily prudent  person,  if  the  evidence  is  silent 
as  to  his  conduct  at  the  time  of  the  injury,  but 
snch  presumption  will  not  obtain  in  the  face  of 
unmistakable  evidence  of  contributory  negli- 
gence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
gent.  Dig.  %%  1117-1123;    Dec  Dig.  |  346.*] 

8.  Railroads  (|  348»)— Cbosbimo  Acoidbnt^ 

CoNTBrBUTOSY  Negligence. 

Decedent  was  killed  at  a  railroad  crossing, 
where  the  track  was  straight  in  the  direction 
from  which  the  tf&lB  approached  for  between 
800  and  1,035  feet.  Assuming  that  when  she 
looked  in  that  direction  and  continued  to  walk 
over  the  crossing  she  was  traveling  2  or  2Mi 
odles  an  hour,  -and  the  train  was  moving  70 
miles  an  honr,  it  must  have  been  visible  to  her. 
She  was  in  good  health,'  in  possession  of  all  her 
faoilties,  tidd  was  familiar  with  the  crossing) 
but  continued  to  walk  over  the  same  in  front  of 
the  approaching  train,  an4  was  struck.  Held, 
that  she  was  negligent  as  a  matter  of  la[w. 

[Ed.  Note.— For  othei'  cases,  see  Railroads, 
Cent  Dig.  «  U44-lie0t  Dec  Dig.  «  848.*] 

Curtis,  Cb.,  diasentinc^. 

Error  to  Superior  Court,  Kent  County. 

Actitm  by  Edwavd  Vf,  Evans  against  the 
Phlladtiphia,  Baltimore  &  Washington  Rail- 
road Coimpany  to  recover  damages  for  the 
deatb  of  Ids  wife,  Florence  E.  EraBs,  In  a 
collision  .at  a  railroad  crossing.  I^rom  a 
Judgment  in  favor  of  defendants  on  a  direct- 
ed verdict  (77  Att.  831),  plaintiff  brings  CKcror. 
Affirmed. 

Argned  before  CURTIS,  Cb.,  and  CON- 
RAD and  WOOLLEY,  JJ. 

Richard  R.  Kenny  and  Alexander  M.  Daly, 
for  plaintiff  in  error.  Qeorge  M.  Jfones,  J6bn 
Biggs,  and  Armon  D.  Chaytor,  Jr.,  for  de- 
f«idant  In  error. 

CONRAD,  i.,  with  whom  concurred 
WOOLIiET,  J.,  delivering  the  opiniiHi  of  the 
court: 

On  May  27,  1900,  about  8:20  p.  m.,  a  bright, 
Sunshiny  flay,  FTorenee  B.  Evans,  the  wife 
of  plaintiff,  aged  58,  in  good  gteneral  health, 
■was  killed  by  the  north-bound  Norfolk  Er- 
pvess,  a  railroad  train  60  minutes  behind  its 
scbedule  tinse,  operated  by  defendant  com- 
pany on  tihe  Delaware  Railroad,  as  it  passed 
northward  acros^'  Br6ad  street,    a    public 


highway  tn  the  town  of  Wyoming,  Kent 
county,  at  a  speed  estimated  at  from  40  to 
70  miles  per  hour.  The  Delaware  Railroad 
at  the  place  where  the  accident  occurred  is 
a  double-track  railroad  running  north  and 
south. 

The  engine  whistle  was  blown  about  600 
yards  from  Broad  street,  while  the  train  was 
on  a  curve  south  of  Hale's  csossing,  whidi 
crossing  Is  1,458  feet  from  the  highway 
crossing  where  Mrs.  Evans  was  killed.  The 
whistle  was  not  blown  again,  nor  any  bell 
rung  or  any  warning  whatever  given,  until 
Mrs.  BvaoB  was  struck  at  the  crossing. 

The  speed  of  the  train  was  so  great  just 
before  the  accident  that  it  attracted  the 
attention  of  people  along  the  line.  An  en- 
gine and  freight  train  of  13  or  14  cars  was 
standing  on  the  south-bound  track  heading 
north,  the  engine  being  just  south  of  the 
switch  box  670  feet  south  of  the  Broad  street 
crossing. 

In  addition  to  the  switch  box  there  waa  a 
block  signal  station  south  of  the  Broad  street 
crossing,  both  on  the  west  side  of  the  tracks. 
Neither  the  block  signal  station  nor  the 
switch  bdx  obstructed  the  view  southward 
when  one  stood  within  6  or  7  feet  of  the 
westerly  rail  of  the  south-bound. titock. 

Mrs.  Evans'  was  walking  at  her  ordinary 
gatt  along  Broad  street  eastwardly  toward 
the  railroad  crossing.  At  3  feet  from  the 
westerly  rail  of  the  south-bound  track  she 
was  observed  to  turn  het  head  and  look  to 
the  south,  and  then  she  looked  towards  the 
north  as  she  walked  across.  She  did  not 
"slacken  her  gait  at  all  as  she  walked  along." 
She  was  walking  at  her  usual  gait.  "She 
was  a  pretty  fast  walker  anyhow/'  As  she 
was  g<)lng  across  the  south-bound  track  "Just 
before  she  was  struck,"  "she  was  looking 
toward  the  north."  She  did  not  change  her 
^alt  from  the  time  she  was  first  seen  until 
she  was  struck  by  the  engine  and  killed. 
'  The  facts  stated  having  been  proved  when 
the  plaintiff  rested,  defendant  moved  for  a 
nonsuit,  which  the  court  below  granted,  and 
plaintiff  declined  to  accept;  whereupon  the 
court  directed  a  verdict  for  defendant 

The  errors  relied  upon  by  the  plaintiff  In 
error  are  (as  numbered  In  the  assignments 
of  error  set  out  In  the  record): 

"2.  That  the  court  erred  In  directing  the 
jury  to  render  a  verdict  for  the  defendant. 

"3.  That  the  court  erred  in  charging- the 
Jury  as  follows:  'We  direct  you  to  return  a 
verdict  for  the  defendant,  for  the  reason 
which  we  have  Just  stated  in  granting  the 
nonsuit.' " 

[1]  The  general  principle  has  been  long 
established  that  In  an  action  where  damages 
are  claimed  by  reason  of  the  negligence 'of 
the  defendant  that  negligence  must  be  prov- 
en by  the  plaintiff,  and  the  plaintiff  failing 
to  prove  negligence  a  nonsuit  will  be  granted. 


■ror  other  eases  see  same  topic  and  section  NVMBBR  In  Dec.  Die  AAm.  Dls.  ICey  No.  Series  *  Rap'r^ndexes 
,K>Ai-H»    •  . 
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Anotber  principle  of  law  equally  well  es- 
tablished Is,  that  If  the  plaintiff's  testimony 
shows  that  the  deceased  was  guilty  of  negli- 
gence at  the  time  of  the  accident,  and  that 
such  negligence  proximately  contributed  to 
the  death  of  the  deceased,  the  case  will  not 
be  permitted  to  go  to  the  Jury,  and  a  non- 
suit will  be  granted,  even  though  the  de- 
fendant was  guilty  of  negligence. 

The  law  boolcs  and  reports  are  full  of  de- 
cisions on  the  points  Involved,  but  nowhere 
have  questions  of  contributory  negligence 
and  the  right  of  courts  to  grrant  nonsuits, 
received  more  serious  and  deliberate  con- 
sideration than  by  the  courts  of  our  own 
state;  so  in  the  case  before  us  the  court  has 
no  new  law  to  announce,  its  duty  being  mere- 
ly the  fitting  of  well-established  law  to  the 
facts  as  shown  by  the  testimony  adduced  by 
the  plaintiff.  The  established  law  in  this 
state,  determining  when  a  co-w^  may  find 
contributory  negligence  as  a  matter  of  law, 
appears  in  the  opinion  of  this  court,  in  the 
case  of  Queen  Anne's  S.  R.  Co.  ▼.  Reed,  6 
Pennewill  226,  69  AU.  860,  119  Am.  St  Rep. 
801,  as  follows: 

"It  is  quite  impossible  to  lay  down  any 
definite  rule  by  which  to  determine  whether 
the  queetlmi  of  contributory  negligence  is 
to  be  found,  under  the  evidence,  as  a  con- 
clusion of  law  or  should  be  submitted  to  the 
Jury  as  a  question  of  fact  The  determina- 
tion of  the  question  must  necessarily  be 
controlled  by  the  facts  and  circumstances  ot 
the  particular  case.  And  the  court  will  not 
decide  it  as  one  of  law,  although  the  weight 
of  the  evidence  may  seem  to  be  on  one  side 
or  the  other,  if  the  testimony  be  conflicting, 
ot  if  the  conclusion  to  be  drawn  therefrom 
is  doubtful  and  uncertain.  *  *  *  If,  how- 
ever. It  clearly  appears  from  the  evidence 
that  thne  was  contributory  negligence,  prox- 
imately entering  into  and  contributory  to 
the  accident  at  the  time  of  Its  occurrence, 
it  Is  the  duty  ot  the  court  to  so  find,  as  a 
matter  of  law." 

In  the  case  at  bar  negligence  of  the  de- 
fendant wUl  be  assumed,  as  suggested  in  the 
charge  of  the  court  below,  but  the  real  ques- 
tion before  the  court  on  review  is,  Was  the 
deceased  guilty  of  such  negligence  as  prox- 
imately contributed  to  the  accident  and  was 
such  negligence  so  clear  and  unmistakable  as 
to  Justify  the  court  below  In  granting  a  non- 
suit, or  did  Florence  E.  Evans,  the  deceas- 
ed, come  to  her  death  by  reason  of  her  own 
negligence  and  would  the  exercise  of  that 
reasonable  care  and  prudence,  which  the  law 
requires  of  all  persons,  have  prevented  the 
accident? 

[2]  In  reaching  a  determination  whether 
the  trial  court  erred  in  finding  as  a  matter 
of  law  that  the  plaintiff's  wife  was  guUty  of 
contributory  negligence  and  failed  to  exer- 
cisie  that  degree  of  care  which  the  law  re- 
quired of  her,  this  court  is  guided  by  an  ee- 
tabUsbed  and  well-known  rule  of  law.  It  is 
tbat  when  a  person  is  killed  at  a  railroad 


crossing,  and  being  dead  Is  unable  to  speak 
and  show  the  degree  of  care  he  exercised, 
he  is  clothed  by  law  with  the  presumption 
that  in  approaching  the  crossing  be  did  his 
duty,  and  used  the  care  and  caution  wtaicb 
an   ordinarily  prudent   and   careful  person 
would  use  under  Uke  circumstances.    Martin 
T.  B.  &  P.  R.  R.  Co.,  2  Marv.  123.  130,  42  AtL 
442.    By  this  presumption  the  court  as  well 
as  a  jury  is  governed,  and  when  the  testl- 
mcmy  is  silent  as  to  the  conduct  of  the  de- 
ceased at  the  time  of  the  injury  and  the  cir- 
cumstances suggest  nothing  as  to  his  failure 
to  exercise  the  caution  which  the  law  re- 
I  quires  of  him,  the  court  is  bound  by  this  pre- 
;  sumption,  and  upon  proof  of  negligence  on 
I  the  part  of  the  defendant  will  submit  the 
I  case  to  the  Jury.    But  this  presumption  is 
,  rebuttable,  and  when  it  is  shown  as  in  this 
case,  either  by  direct  testimony  or  rebutting 
circumstances   (Queen   Anne's   R.  R.   Co.   ▼. 
Reed,  supra),  that  the  deceased  at  the  Ume 
of  the  injury  did  not  exercise  the  care  and 
caution  required  of  her  a!nd  that  she  proxi- 
mately contributed  to  the  Injury  that  result- 
ed in  her  death,  she  Is  thereby  stripped  of 
the  presumption  with  which  the  law  at  first 
I  clothed  her,  and  leaves  her  case  to  be  deter- 
mined, either  by  the  court  on  a  motion  for 
I  nonsuit,   or  by    the  Jtrry   if  submitted    to 
them,  by  the  same  unaided  rules  of  law  tbat 
apply  in  any  other  case  where  the  injured 
person  survives. 

[3]  In  considering  the  evidence  of  the  con- 
duct and  situation  of   the  plalntUTs  wife. 


the  trial  court,  in  Its  decision  upon  the  mo- 


tion for  a  nonsuit,  made  the  following  sum- 
mary: 

"(1)  That  the  railroad  tracks,  at  the  place 
of  the  accident,  and  for  about  a  quarter 
of  a  mile  southward,  were  straight 

"(2)  That  there  was  at  the  time  ot  the  ac- 
cident no  obstruction,  or  anything  In  tbe 
way,  of  such  a  character  as  to  prevent  the 
deceased  seeing  the  approaching  train  in  time 
to  avoid  the  danger,  and  there  was  nothing 
that  occurred  at  or  about  the  time  of  the 
accident  in  any  of  the  stirrounding  circnm- 
stances  to  prevent  her  from  seeing  or  hear- 
ing'the  approaching  train  if  she  had  looked 
and  listened  as  it  was  her  duty  to  do  before 
attempting  to  cross  the  tracks. 

"(3)  That  the  deceased  at  the.  time  of  the 
accident  was  In  good  health  and'  In  the  pos- 
session of  her  faculties  of  sight  and  hearing  ; 
she  was  familiar  with  the  crossing  where  Oua 
accident  happened  and  the  conditions  sur- 
rounding the  same.  Having  lived  very  near 
the  crossing  for  more  than  20  years,  she 
was  bound  to  know  that  the  crossing  was 
a  place  of  danger. 

"(4)  That  the  deceased  was  walking  on 
foot  as  she  approached  the  crossing,  and  had 
therefore  full  control  of  her  movements,  yet 
she  walked  fast  and  oontlnuBd  to  do  so  with- 
out stopping  until  she  was  struck  by  the 
engine. 

"(6)  That  the  whistle  of  the  train    was 


Digitized  by 


Uoogle 


Del.) 


spearman:  ▼.  FBIOB 


627 


Mown  at  Hale's  Crossing,  which  several  of 
the  plalntUTs  witnesses,  who  were  at  the  time 
Tery  near  the  place  of  the  accident,  distinctly 
heard,  and  It  was,  in  fact,  the  whistle  and 
the  rumble  or  noise  made  by  the  movement 
of  the  train  which  first  attracted  their  atten- 
tion." 

In  addition  to  this  summary  we  wish  to  say 
that  from  the  evidence  it  appears  that  the 
deceased  was  afoot  and  approached  the  rail- 
road tracks  at  a  right  angle,  thereby  being 
In  complete  control  of  her  own  movements 
and  having  an  equal  opportunity  to  look  in 
both  directions  for  the  dangers  which  the 
crossing  Itself  must  have  suggested  to  her. 
While  several  persons  observed  her,  at  inter- 
vals, from  the  time  she  left  the  side  of  a 
street  opposite  to  and  parallel  with  the  tracks, 
until  she  was  upon  the  tracks  and  killed,  sin- 
gularly enough,  there  was  one  witness  who 
testified  that  he  watched  her  the  whole  time  as 
she  approached  the  track,  from  where  she  left 
a  place  of  safety,  untU  she  came  Into  the  place 
of  danger.  He  testified  that  when  she  was 
within  about  a  yard  of  the  westerly  rail 
of  the  south-bound  track  she  looked  south 
(whoice  the  train  was  coming)  and  then  turn- 
ing her  head,  and  looking  north;  proceeded 
across  the  tracks.  No  presumption  can  stand 
against  this  testimony.  The  plaintiff,  by  the 
testimony  of  this  witness,  has  fixed  her  place 
and  defined  her  act.  Having  looked  at  a  cer- 
tain place,  what  does  the  testimony  then 
disclose? 

Upon  the  south-bound  track,  670  feet  away, 
a  freight  train  was  standing,  beading  north. 
When  6  or  7  feet  away  from  the  westerly 
rail  of  that  track,  the  deceased  could  have 
seen  the  freight  train  and  probably  did  see 
It,  and  probably  was  deceived  by  it  In  think- 
ing it  to  be  her  only  danger  in  that  direction. 
But  at  that  point  she  likewise  could  have 
seen  past  the  freight  train  to  a  point  on  the 
north-bound  track  800  feet  south.  As  to  this 
distance  counsel  agreed.  When  she  was  on 
the  westerly  rail  of  the  south-bound  track 
she  could  have  seen  down  the  north-bound 
track  1,035  feet,  therefore  when  she  was 
three  feet  from  the  rail  she  had  a  clear  and 
unobstructed  view  for  some  distance  between 
800  and  1,035  feet 

Assuming  that  the  train  was  moving  .at  70 
miles  an  hour  and  she  was  walking  at  2  or 
2%  miles  an  hour,  the  conclusion  is  irresis- 
tible that  when  she  looked  the  train  was  vis- 
ible to  her.  These  facts  would  seem  to  estab- 
lish the  fact  jthat  Mrs.  Evans  could  have 
seen  the  approaching  train  In  time  to  have 
averted  the.  accident  whto  she  looked,  and 
looking,  she  must  have  seen. 
.  If,  seeing,  she  did  not  heed  the  oncoming 
train,  then  she  rashly  put  herself  in  a  posi- 
tion of  danger  that  was  Inexcusable,  a.  posi- 
tion that  clearly  debars  her  from  recovery 
against  the  defendant.  If,  seeing,  she  did  not 


comprehend,  Mrs.  Bvans  must  be  charged 
with  seeing  what  was  obvious,  what  any  or- 
dinary person  under  like  circumstances  and 
comprehending  could  or  would  have  seen  and 
comprehended.  Prom  the  evidence  the  Judges 
sitting  below  reached  the  conclusion  Jhat  the 
deceased  was  guUty  of  such  contributory  neg- 
ligence as  would  prevent  the  plaintiff  from 
recovering.  The  evidence  of  contributory  neg- 
ligence on  the  part  of  the  deceased  was  so 
clear  that  the  court  felt  impelled  to  grant 
a  nonsuit 

After  listening  to  the  exhaustive  arg^uments 
made  at  the  last  January  term,  and  after 
carefully  reading  and  considering  the  full 
and  exhaustive  briefs  submitted  by  counsel,  a 
majority  of  the  Judges  sitting  In  the  cause 
in  this  court  unite  in  the  conclusion  reached 
by  the  court  below,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

CURTIS,  Ch.  (dissenting).  I  do  not  agree 
with,  the  conclusions  of  the  majority  of  the 
court  I  find  evidence  of  Mrs.  Evans'  alert- 
ness to  the  dangers  of  the  railroad  crossing, 
and  of  the  exercise  of  reasonable  care  and 
caution  on  her  part  to  avoid  them.  It  is  not 
clear  to  me,  from  the  evidence,  what  things 
were  in  fact  visible  to  her  when,  just  before 
steH>lng  onto  the  tracks,  she  looked  to  the 
south,  or  clear  that  the  calculations  of  coun- 
sel as  to  the  location  of  the  express  train  at 
that  time  were  correct  and  am  convinced 
that  the  jury  should  have  been  permitted  to 
decide  both  these  points. 

Furthermore,  I  consider  that  it  should 
have  been  Itft  to  the  jury  to  decide  whether 
under  the  circumstances,  referring  particular- 
ly to  the  presence  of  the  freight  train,  Mrs. 
SIvans  was  negligent  in  not  seeing  the  express 
train  when  she  looked  to  the  south,  if  the 
jury  should  have  found  that  the  express 
train  was  then  in  fact  within  range  of  her 
vision. 


(2  Bojrce,  877) 
SPEAKMAN  et  aL  t.   PBIOEX 

(Superior   Court   of  Delaware.     Kent     April 
26,  1911.) 

1.  Costs  (J  42*)— Appeai/— Tewdeb. 

Const,  art.  4,  §  25,  provides  that  at  any 
time,  pending  an  action  lor  debt  or  damages, 
defendant  may  bring  into  court  a  sum  of  mon- 
ey to  discharge  the  same,  together  with  the  costs 
then  accmed,  and,  plaintiff  not  accepting  it,  if 
on  final  decision  ot  the  case  be  shall  not  re- 
cover a  greater  sum,  he  shall  not  recover  any 
costs  accruing  after  such  payment,  except  where 
plaintiff  is  an  executor  or  administrator.  Held 
that,  where  a.  payment  is  made  under  such  sec- 
tion to  a  justice  of  the  peace,  that  fact  ia  not 
admissible  on  the  trial  of  the  case  anew  in  the 
Superior  Court  on  appeal. 

[Bd.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  ij  137-184;   Dec.  Dig.  (  42.»] 

2.  Contracts  (§  1*)— Dbfinitiok. 

In  legal  contemplation,  a  "contract  Is  an 
agreement  between  two  or  more  persons  on  a 
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sufficient  conslderadon  to  do  or  not  to  do  a 
partlcDiar  thing.  To  make  a  contract  theie 
must  be  an  offer  by  one  person  for  a  sufficient 
consideration  to  do  or  not  to  do  a  particular 
thing,  and  there  must  be  an  acceptance  by  the 
other  party  of  that  offer,  which  offer  and  ac- 
ceptance must  be  equally  binding  on  both  pai^ 
ties  to  the  agreement,  and  must  be  to  do  or  not 
to  do  a  particular  thing. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  i  1;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1513-1534;  vol.  8,  pp.  7615,  7616.] 

3.  Sales    (8   884*)  —  Oortbaot  —  Buteb's 
Bbeach— Dahaoes. 

Where  defendants  agreed  to  purchase  plain- 
tiff's crop  of  tomatoes  at  a  specified  price  per 
basket,  but  after  accepting  90  baskets  refused 
to  receive  any  more,  the  measure  of  plaintiff's 
damage  was  the  value  of  the  crop  actually 
grown  at  the  price  agreed  on,  lees  such  amount 
as  he  received  for  tomatoes  sold  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  1098-1107;   Dec  Dig.  i  384,*] 

4.  Sales  (J  78*)  —  Delivebt  or  Pbopebtt  — 
.   Bbasohablk  value. 

Where  no  contract  is  made  to  purchase 
property  delivered  to  and  accepted  by  the  buy- 
er, he  is  liable  to  the  seller  for  the  reasonable 
value  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  206;   Dec  Dig.  |  78.*] 

Action  in  assumpsit  to  recover  tor  the  val- 
ue of  a  tomato  crop  alleged  to  have  been  sold 
by  plaintiff,  John  Price,  to  defendants,  Car- 
oline E.  Speakman  and  others,  doing  business 
under  the  firm  name  of  Mrs.  Peterson  Speak- 
man &  Son.  From  a  Judgment  rendered  by 
a  Justice  of  the  peace  for  plalntin,  defeitd- 
ants  apiieaL     Verdict  for  plaintiff. 

Argued  before  FENNEWILL,  O.  3^  and 
RICE,  J. 

James  H.  Hughes,  for  appellanta  John 
B.  Button,  for  respondent 

At  the  trial,  the  defendant  was  asked  by 
bis  counsel  the  following  question:  "Q.  Did 
you,  at  tbe  time  of,  or  Just  before,  the  trial, 
before  a  Justice  of  the  peace,  pay  into  tbe 
justice's  court  an  amount  of  money,  twelve 
dollars  and  sixty  cents  and  the  Interest  up 
to  that  date,  nineteen  cents,  and  one  dollar 
and  sixty-six  cents  costs?"  (Objected  to  by 
counsel  for  plaintiff  as  irrelevant) 

Counsel  for  defendant  contended  tbat  tbe 
evidence  was  proper  under  section  26,  art 
4,  of  tbe  Constitution  of  tbe  state  of  Dela- 
ware. 

Counsel  for  plaintiff  contended,  first  that 
the  evidence  was  irrelevant  because  any  ref- 
erence to  what  took  place  in  the  proceeding 
before  the  Justice  of  the  peace  was  inadmissi- 
ble in  tbe  trial  of  tbe  case  above,  which  was 
a  trial  de  novo. 

Second,  that  tbe  provision  of  tbe  Constltn- 
tlon  referred  to  applied  only  to  actions  in 
tbe  Superior  Court  and  not  before  a  Justice 
of  the  peace,  stating  tbat  there  was  no  plea 
in  tbe  case  of  payment  into  court 

BICE,  J.  [1]  Tbe  section  of  the  Constitu- 
tion rrferred  to  reads  as  follows: 


"At  any  time  poidlng  an  action  for  debt 
or  damages,  the  defendant  may  bring  into 
court  a  sum  of  money  for  discharging  the 
same,  together  with  the  costs  then  accrued, 
and  the  plaintiff  not  accepting  the  same,  if 
upon  the  final  decision  of  the  cause,  be  shall 
not  recover  a  greater  sum  than  so  paid  into 
court  for  bim,  he  shall  not  recover  any  costs 
accruing  after  such  payment,  except  where 
tbe  plaintiff  is  an  executor  or  administra- 
tor." 

We  do  not  decide  that  tliat  does  not  apply 
to  the  court  of  the  Justice  of  the  peace,  but 
we  do  hold,  where  a  payment  is  made  to 
a  Justice  of  the  peace  that  that  fact  is  not 
admissible  when  an  appeal  is  taken  to  the 
Superior  Court  on  that  case.  We  sustain  the 
objection. 

"Q.  What  amount  did  yon  owe  Mr.  Price 
for  tomatoes?  A.  Twelve  dollars  and  sixty 
cents.  Q.  That  was  at  what  time?  A.  When 
I  got  through  canning,  the  1st  of  November. 
Q.  You  testified  that  Mr.  Price  said  tbat 
you  would  settle  with  Mr.  Anthony,  tbe  jns- 
tice  of  tbe  peace.  Did  yon  ever  pay  any  mon- 
ey to  Mr.  Anthony  in  pursuance  of  that 
transaction?"  (Objected  to  by  counsel  for 
plaintiff  as  immaterlar.) 

RICE,  J.  It  seems  to  tbe  court  that  tills 
money  was  paid  to  the  justice  of  the  peaca 
to  meet  the  requirement  of  section  26  of  ar- 
ticle 4  of  the  Oonstitntlon  and  was  not  an 
unqualified  payment  on  this  daim.  We  sus- 
tain tbe  objection. 

PlalntUTs  Prayera. 

First  That  if  the  jury  believe  tbere  was 
a  sale  of  tbe  tomato  crop  of  tbe  plaintiff 
below,  to  defendants  below  and  the  defend- 
ants below  refused  to  permit  the  delivery  of 
snid  crop  or  any  part  thereof,  according  to 
the  terms  of  the  agreement,  that  plaintiff  is 
entitled  to  damages.  Barr  v.  Ijogan,  6  Har. 
62;  Omell  v.  Clark,  4  Pennewill,  321,  54 
Atl.  955;  Hartnett  v.  Baker,  4  Pennewill. 
431,  66  AU.  672. 

Second.  Tbat  tbe  measure  of  damages  in 
such  case  would  be  the  difference  between 
tbe  contract  price  and  the  amount  whicb 
plaintiff  below,  received  from  said  crop. 
Barr  v.  Logan,  6  Har.  52,  66;  Taylor  v.  Trus- 
tees of  Poor,  1  Pennewill,  655,  43  Ati.  613 ; 
Pancoast  V.  Vale,  6  Pennewill,  183,  65  AtL 
512. 

Third.  Tbat  the  plaintiff  Is  entitled  In  any 
event  to  a  verdict  for  the  value  of  the  goods 
delivered  and  not  paid  for. 

Defendants'  Prayers. 

To  ^tltle  tbe  plaintiff  to  recover  be  mnst 
prove  to  tbe  satisfaction  of  the  jury  (1)  a 
valid  contract  reasonably  definite  and  cer- 
tain In  its  terms;  (2)  a  breach  thereof;  (3) 
the  loss  sustained  by  the  plaintiff  in  conse- 
quence of  sudi  breach. 
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The  contract  muat  bo  sufflclently  certain 
and  definite  for  the  Jnry  to  nnderatand  Its 
provisions. 

The  damages  mnst  bs  ahown  from  the  evl- 
dence  with  reasonable  certainty  and  not  left 
to  gpeculatlon  or  conjecture.  Trultt  &  Bro. 
T.  Pahey,  3  PennewlU,  873,  575,  52  Ati.  330. 

To  constitate  a  contract  there  moat  be 
mntaal  promises  and  undertakings  obligatory 
on  both  parties,  and  before  the  one  can  re- 
qnlre  the  other  to  comply  with  his  engage- 
ments he  mnst  be  bonnd  to  fulfill  his  own 
obligations^  Reed  &  Walker  v.  P.,  W.  ft  B. 
B.  B.  (5o.,  3  HouBt  176,  204:  Truax  ▼.  P., 
W.  ft  B.  R.  R.  Co.,  3  Houst  233,  238,  242, 
243. 

That  in  case  of  a  contract  for  sale  of  goods 
the  quantity  to  be  sold  must  be  specified, 
otherwise  the  contract  will  not  bind  beyond 
the  goods  actually  delivered  and  accepted. 
24  Am.  ft  Eng.  Enc.  of  Law,  1030;  Higble  v. 
Rust,  211  111.  333,  387,  71  N.  B.  1010.  103 
Am.  St  Rep.  204 ;  McCaw  Mfg.  C!o.  t.  Feld- 
er.  115:  Ga.  406,  410,  411,  41  8.  B.  004. 

That  an  inquiry  as  to  the  price  that  a  per- 
son is  paying  for  t(»natoes  with  a  reply  slm* 
ply  stating  the  price  does  not  constitute  a 
contract  either  to  sell  or  to  buy  and  neither 
party  Is  bound. 

That  the  law  will  not  imply  a  contract 
when  an  express  one  is  proved.  Draper  v. 
Randolph  ft  Co.,  4  Har.  454.  466. 

If  no  special  contract  is  proved  the  plain- 
tiff Is  not  entitled  to  recover  for  tomatoes  not 
accepted.  Draper  v.  Randolph  ft  Co.,  4  Har. 
464,456. 

RICE,  J.  (charging  the  Jury).  Gentlemen 
of  the  Jury:  This  Is  an  appeal  from  a  Judg- 
ment obtained  before  a  Justice  of  the  peace. 

John  Price,  the  plaintiff,  brings  this  ac- 
tion against  Caroline  E.  Spenkman  and 
Cummlngs  E.  S.  Speakman,  trading  and  do- 
ing business  under  the  firm  name  of  Mrs. 
Peterson  Speakman  &  Son,  the  defendants, 
for  damages  for  what  he  alleges  to  be  a 
failure  of  the  defendants  to  accept  and  pay 
for  a  crop  of  tomatoes  raised  by  the  plaintiff 
and  sold  to  the  defendants  under  an  agree- 
ment made  between  the  plaintiff  and  defend- 
ants, or  if  there  was  no  such  contract  ex- 
isting between  the  parties,  then  for  the  value 
of  the  tomatoes  delivered  by  Price  to  the 
firm  of  Mrs.  Peterson  Speakman  &  Son,  and 
by  them  received  and  not  yet  paid  for. 

The  plaintiff  claims  that  after  several  con- 
versations during  the  spring  and  summer  of 
1909,  with  Mr.  Cummlngs  E.  S.  Speakman, 
a  member  of  the  firm,  and  one  of  the  de- 
fendants to  this  suit.  In  which  conversations 
Mr.  Speakman  Inquired  of  the  plaintiff  if  he 
wanted  to  sell  his  tomato  crop,  and  the 
plaintiff,  in  effect,  replied  that  he  did  not 
At  that  time;  that  the  plaintiff  then  on  the 
18th  day  of  August,  1909,  drove  over  to 
tlie  plant  of  Mrs.  Peterson  Speakman  ft  Son, 
vrith  a  load  of  10  baskets  of  tomatoes,  that 
-tbe  plaintiff  then  and  there  said  something 


about  tomatoes,  and  Mr.  Speakman  relied 
in  substance  as  foUovre:  "I  will  give  you 
14  cents  a  basket  for  yoor  tomatoes."  The 
plaintiff  thereupon  taking  this  to  be  a  con- 
tract for  the  sale  of  his  tomato  crop,  on  that 
day  and  on  two  Qther  days  thereafter,  he, 
the  plaintiff,  delivered  to  the  defendants,  and 
the  defendants  accepted  90  baskets  of  toma- 
toes in  all.  That  the  defendants  wonid  not 
receive  any  more  tomatoes  from  lilm,  al- 
though he  had  more,  which  he  offered  to  de- 
liver and  was  prevented  by  the  defendants 
from  doing  so,  and  was  told  not  to  deliver 
any  more,  and  as  a  result  of  the  defendants' 
refusal  to  receive  his  tomatoes  he  was  oblig- 
ed to  sell  elsewhere.  860  baskets  of  tomatoes 
at  8  cents  a  basket,  and  the  rest  of  his  crop 
amounting  on  estimate  to  910  baskets  were 
allowed  to  rot  on  the  ground  while  he  was 
waiting  for  the  defendants  to  accept  them. 

Under  this  contract  as  alleged  by  him.  he 
claims  payment  for  the  90  baskets  of  toma- 
toes  the  defendants  accepted,  and  the  differ- 
ence between  14  cents  a  basket  and  8  cents 
a  basket  for  the  860  baskets  of  tomatoes  he 
sold  elsewhere,  and  also  payment  at  the  rate 
of  14  cents  a  basket  for  the  910  bad:eta 
which  rotted  In  the  patch. 

The  plaintiff  also  claims  that  even  if  there 
was  no  such  contract  as  he  claims,  that  even 
then  be  is  entitled  to  recover  for  the  value 
of  the  tomatoes  delivered  by  him  to  the  de- 
fendants and  by  them  accepted,  and  not  paM 
for. 

While  the  defendants  admit  at  least  one 
conversation  between  Mr.  Price  and  Mr. 
Speakman  previous  to  the  18th  day  of  Au- 
gust, 1909,  and  also  In  substance  the  conver- 
sation between  the  same  parties  on  August 
18th,  yet  the  defendants  cont«id  that  Mr. 
Speakman's  statement  that  "I  will  give  14 
cents  a  basket  for  your  tomatoes,"  did  not 
have  reference  to  Mr.  Price's  crop  of  toma- 
toes, nor  did  they  Intend  that  it  should  have 
any  such  reference,  that  in  fact  It  only  t«> 
ferred  to,  and  he  only  did  contract  for  the 
tomatoes  the  plaintiff  had  with  him  on  Au- 
gust 18th  and  for  such  other  tomatoes  as  the 
plaintiff  would  deliver  to  the  defendants,  on 
such  other  occasions  as  would  be  acceptable 
and  convenient  to  the  defendants,  at  die  time 
of  delivery. 

The  defendants  admit  receiving  tomatoes 
from  the  plaintiff  on  three  different  occa- 
sions, amounting  In  all  to  90  baskets,  and 
claim  that  it  was  convenient  for  than  to 
accept  them  on  those  days;  that  what  they. 
found  that  they  had  all  the  tomatoes  they 
could,  at  the  time,  handle,  as  a  courtesy  to 
Mr.  Price  they  advised  him  not  to  deliver 
any  more  tomatoes  to  them. 

From  the  evidence  in  this  case  we  will  say 
to  you  that  it  appears  that  the  90  baskets  of 
^matoes  delivered  and  accepted  have  not 
been  paid  for. 

For  you  to  determine  this  question,  other 
than  the  90  baskets  referred  to,  you  must 
first  decide  whether  there  was  or  was  not 
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a  contract  or  agreement  between  the  parties 
to  this  suit  If  you  decide  there  waa  a  con- 
tract then  you  must  decide  what  were  the 
terms  of  the  agreement. 

[2]  In  legal  contemplation  a  contract  is 
"an  agreement  between  two  or  more  persons, 
upon  sufficient  consideration,  to  do  or  not 
to  do  a  particular  thing."  In  other  words 
to  make  a  contract  there  must  be  an  offer,  by 
one  party,  for  a  sufficient  consideration,  to 
do  or  not  to  do  a  particular  thing,  and 
there  must  be  an  acceptance,  by  the  other 
party,  of  that  offer,  and  this  offer  and  accep- 
tance must  be  equally  binding  upon  both 
parties  to  the  «greement,  and  must  be  to  do 
or  not  to  do  a  particular  thing. 

In  order  to  determine  whether  there  was 
or  was  not,  a  contract  between  the  plaintiff 
and  defendants,  yon  should  consider  all  the 
negotiatlbns,  conTeraations  and  dealings  of 
the  parties  in  respect  to  the  subject  matter 
involved  in  this  suit 

[1]  If  yon  believe  from  all  the  evidence  In 
this  case  that  there  was  a  contract  for  the 
crop  of  tomatoes  of  the  plaintiff,  and  the 
defendants  would  not  receive  the  crop  of 
tomatoes  other  than  the  90  baskets,  then  the 
defendants  would  be  liable  for  damages  for 
failure  to  comply  with  their  contract  The 
amount  of  damages  would  be  the  value  of  the 
crop  of  tomatoes  actually  grown,  at  the 
price  agreed  upon,  less  such  amount  as  he 
received  from  the  tomatoes  sold  elsewhere. 

If,  however,  on  the  other  hand,  yon  believe 
that  there  was  a  contract,  but  as  claimed  by 
the  defendants  it  was  only  for  the  sale  of 
tomatoes  actually  delivered  by  the  plaintiff 
and  received  by  the  defendants,  then  the 
plaintiff  Is  only  entitled  to  recover  at  the 
rate  of  14  cents  a  basket  for  the  tomatoes 
actually  received  by  the  defendants  from  the 
plainUff. 

[4]  We  will  say  to  yon  that  even  if,  on  ac- 
count of  the  parties  not  agreeing  to  do  a 
particular  thing,  you  find  that  no  contract 
did  exist  between  them,  then  and  in  this 
event  the  plaintiff  is  entitled  to  recover  for 
the  value  of  the  tomatoes  delivered  by  him 
to  the  defendants  and  accepted  by  the  de- 
fendants, and  not  paid  for. 

Where  there  is  a  conflict  in  the  testimony 
as  there  is  In  this  case,  it  is  your  duty  to  rec- 
oncile it  if  you  can,  but  If  yon  cannot,  then 
you  should  give  credit  to  that  which  you 
think  is  most  worthy  of  belief,  under  all  the 
drcumstances  of  the  case. 

Verdict  for  plaintiff  for  $80.50. 

O  Borce,  S83) 

CALLAWAY  v.   MILLIOAN. 
(Superior  Court  of  Delaware.     Sussex.     April 

11,  1911.) 
1.  B^(rIDKNCC  (I  S88*)— OaxDiBiLiTT  OT  Wit- 
nesses—Marrkb  or  Abbiviro  at  Vekdict. 
Where  the  testimony  is  in  numy  regards 
conflicting,  the  whole  testimony  is  to  I>e  taken 


by  the  jnry,  if  it  can  reconcile  It;  but,  If  not, 
the  jury  should  ^ive  credit  to  those  wltnescea 
which  in  its  opinion  are  most  worthy  of  credit, 
and  reject  the  testimony  of  those  that  it  deem- 
ed less  worthy,  taking  into  consideration  the 
bias,  prejudice,  or  interest  which  the  individnal 
witnesses  may  have  in  the  outcome. 

[Ed.  Note.— For  other  cnses,  see  Evidence, 
Cent  Dig.  {  2437 ;    Dec.  Dig.  {  688.*] 

2.   WOBK  AND  LaBOB  (}i  2,  6*)— I]<FLIXD  COH- 
TBACT. 

Ordinarily,  where  one  performs  labor  for 
another,  in  the  absence  of  any  specific  agree- 
ment, the  law  raises  an  implied  promise  to 
pay;  but  there  is  no  imjplied  promise  to  pay  for 
services  rendered  gratuitously. 

[EM.  Note.— For  other  oases,  see  Work  and 
Labor.  Cent  Dig.  {§  1,  2,  8-10;    Dec.  Dig.  H 

2,  5.»i 

3.  CONTBAOTB    (J    230*)— COMPBNSATIOW. 

If  there  was  an  express  promise  between 
parties  that  serrices  would  be  paid  for,  bnt  no 
definite  price  was  agreed  on,  the  one  rendering 
the  services  would  l>e  entitled  to  recover  fair 
and  reasonable  compensation,  not  in  excess  of 
the  sum  sued  for. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1058;   Dec.  Dig.  |  230.*] 

Action  by  Annie  E.  Callaway  against 
George  W.  Mllligan,  executor  of  Maty  J. 
Moore,  deceased.     Verdict  for  plaintiff. 

Argued  before  BOTCB  and  CONRAD,  JJ. 

Robert  C.  White  and  James  M.  Tunnell, 
for  plaintiff.  Charles  &  Richards,  for  de- 
fendant 

CONRAD,  T.  (charging  the  Jury).  Gmtla- 
men  of  the  Jury:  This  Is  an  action  of  aa- 
sumpslt,  brought  by  Annie  E.  Callaway,  the 
plaintiff,  against  George  W.  Milllgan,  execu- 
tor of  Mary  J.  Moore,  deceased,  to  recover 
frdm  the  estate  of  the  said  Mary  J.  Moore 
for  work  and  labor  performed  by  the  plain- 
tiff in  caring  for  and  attending  to  the  said 
Mary  J.  Moore  for  a  period  of  three  years 
from  September  25,  1906,  to  September  25, 
1909,  and  the  plaintiff  claims  compensation 
for  such  service  at  the  rate  of  fS  per  week 
which  for  a  period  of  166  wedcs  made  $468. 

The  defendant  claims  that  no  such  services 
were  rendered,  or,  if  rendered,  that  they 
were  rendered  as  a  gratuity;  that  is,  that 
they  were  services  rendered  without  any 
promise  or  agreement  to  pay  for  them,  either 
express  or  implied. 

[1]  You  have  heard  the  testimony.  It  la 
many  regards  is  conflicting,  but  the  whole  of 
the  testimony  Is  to  be  taken  by  you,  and  If 
you  can  you  are  to  reconcile  it,  but  tf  you 
are  not  able  to  reconcile  It,  then  you  are  to 
give  credit  Co  those  witnesses  which  In  your 
opinion  are  most  worthy  of  credit  and  re- 
ject the  testimony  of  those  witnesses  that 
you  deem  less  worthy  of  credit  taking  Into 
consideration  the  bias,  prejudice  or  Interest 
which  tlie  individual  witnesses  may  have  In 
the  outcome  of  the  case. 

[2]  Ordinarily  where  one  person  performs 
personal  labor  and  services  for  another,  in 
the  absence  of  any  speciflc  bargain  or  agree- 
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ment  for  tbe  payment  of  the  same,  fbe  law 
raises  an  Implied  promise  on  the  part  of 
the  person  recelrlns  each  services  to  pay 
therefor.  But  there  Is  no  snch  Implied  prom- 
ise to  pay  for  services  rendered  gratuitously, 
when  BO  rendered. 

[3]  If  there  was  an  express  promise  or 
understanding  between  the  parties  that  the 
gervlces  would  be  paid  for  but  no  definite 
price  was  agreed  upon,  then  the  plaintiff 
would  be  entitled  to  recover,  if  at  all,  a  fair 
and  reasonable  comi)ensation  for  the  services 
rendeved,  not  however  in  excess  of  the  sum 
demanded. 

In  this  case  yon  should  determine  whether 
any  services  were  rendered  the  deceased  by 
the  plaintiff,  and  if  any,  the  character  and 
value  of  those  services. 

And  if  you  find  that  the  deceased  did  re- 
ceive the  services  which  it  is  alleged  she  re- 
ceived, and  that  she  promised  or  agreed  to 
pay  therefor,  then  yon  are  to  determine 
what  is  a  fair  and  reasonable  compensation 
for  the  services  rendered,  and  that  sum, 
whatever  it  may  be,  should  be  your  verdict. 

If,  however,  yon  find  tiliat  no  services  were 
rendered,  or  that  if  rendered  they  were  ren- 
dered gratnitonsly,  in  a  friendly  way,  with- 
out hope  or  expectation  of  compensation, 
then  your  verdict  shoold  be  for  the  defend- 
ant 

Verdict  for  plaintiff  for  $361. 


a  Pen.  «M) 

STATE  T.  SHORT. 
(Court  «f  General  Sessions  of  Delaware.    Sus- 
sex.   April  17,  1911.) 

(ByUabua  (y  the  Court  J 

1.  StTFFICmrCT    OF    iNFOBMATIOir  —   PBIHABIt 
E^LKCnON  —  UEMURBEB  —  DiVIDKD     COUBT  — 

NOLXK  Pboseqci. 

The  information  charged  that  the  defend- 
ant made  corrupt  use  of  money  as  an  induce- 
ment or  reward  for  the  giving  a  vote  at  a  cer- 
tain primary  election  held  by  the  Republican 
party,  etc.,  without  defining  the  character  of 
such  primary  election. 

2.  ELEcnons  (|  328*)— Pbikabt-  Election— 
Bbibebt— Infobhation— Deiiubbeb. 

The  information  was  specially  demnrred  to, 
because  it  did  not  appear  that  said  primary 
election  was  "held  for  the  purpose  of  nominat- 
ing any  candidate  or  candidates  to  be  voted  for 
at  a  general,  special  or  municipal  election  in 
this  state  or  elsewhere,"  as  provided  in  article 
5,  i  7,  of  the  Constitution,  under  which  the 
information  was  framed.  In  other  words,  that 
the  information  did  not  describe  any  offense  un- 
der the  jienal  portion  of  the  ConsUtntion. 

[£>d.  Note.— For  other  cases,  see  Elections. 
Dec  Dig.  I  328.»] 

3.  Disagbkement  of  CJoitbt. 

^e  court,  consisting  of  two  Judges,  could 
not  agree  npon  the  question  raised  by  demurrer. 

Boyce,  J.,  dissenting. 

Oreaisbnry  A.  Short  was  Indicted  for  of- 
ferine  money  for  a  vote  at  a  primary  elec- 
tion, and  demurred.    The  conrt,  coiusistlng  of 


two  Judges,  wonld  not  agree,  and  the  State 
entered  nolle  proaequL 

Argued  before  SPRUANCE  and  BOYGB, 
JJ. 

Robert  H.  Richards,  Atty.  Oen.,  for  the 
State.    Daniel  J.  Layton,  Jr.,  for  defwdant 

SPRCANCE,  J.  We  have  considered  the 
demurrer  arg^ued  this  morning,  and  are  now 
prepared  to  announce  our  conclusions. 

It  will  be  understood  that  what  I  shall 
say  is  the  expression  of  my  own  views  as  a 
member  of  the  court,  and  not  the  announce- 
ment of  the  opinion  of  the  court,  as  I  un- 
derstand that  my  Brother  BOYCE  does  not 
feel  able  to  agree  with  the  views  which  I  ' 
entertain  upon  this  subject 

The  two  counts  of  the  information,  as  far 
as  the  matter  now  under  consideration  is 
concerned,  are  substantially  the  same.  They 
charge  that  the  defendant  made  corrupt  use 
of  money  to  influence  a  vote,  to  wit,  the 
vote  of  one  Byron  Salmons,  aa  an  induce- 
ment or  reward  for  the  giving  a  vote,  to  wit, 
the  vote  of  him,  the  said  Salmons,  at  a  cei^ 
tain  primary  .election  then  and  there  being 
held  by  the  Republican  party,  etc.,  without 
defining  the  character  of  that  primary  elec- 
tion. The  demurrer  alleges,  ni  a  special 
cause  of  demurrer,  that  it  does  not  appear 
by  said  information  that  the  said  primary 
election  was  "held  for  the  purpose  of  nom- 
inating any  candidate  or  candidates  to  be 
voted  for  at  a  general,  special  or  mimicipal 
election  in  this  state  or  elsewhere,"  as  pro- 
vided in  article  5,  |  7,  of  the  Constitntion, 
under  which  the  Information  is  framed.  In 
other  words,  that  the  Information  does  not 
describe  any  offense  under  this  penal  portion 
of  the  Ck>n8titutlon. 

The  provision  of  the  Constitution  under 
which  the  information  la  filed,  omitting  the 
parts  that  are  not  connected  with  this  mat- 
ter, is  as  follows:  "Every  person  who  ei- 
ther in  or  out  of  the  state  shall  receive  or 
accept  or  offer  to  receive  or  accept  or  shall 
pay,  transfer  or  deliver,  or  offer  or  promise 
to  pay,"  etc.,  "to  be  paid  or  used,  any  mon- 
ey or  other  valuable  thing  as  a  compensa- 
tion, inducouent  or  reward  for  the  giving  or 
withholding,  or  in  any  manner  infiuendng 
the  giving  or  withholding,  a  vote  at  any  got- 
eral,  special  or  municipal  election  in  this 
state,  or  at  any  primary  election,  convention 
or  meeting  held  for  the  purpose  of  nominat- 
ing any  candidate  or  candidates  to  be  voted 
for  at  muHx  general,  special  or  municipal  elec- 
tion," etc. 

The  only  definition  of  the  quality  of  the 
election  at  which  this  corrupt  use  of  money 
is  alleged  is  that  it  was  a  primary  election. 
Ibis  is  not  sufficient 

As  I  read  this  provision  of  the  Constitu- 
tion It  la  applicable  not  to  every  kind  of 
primary  election,  bnt  only  to  a  primary  elec- 
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tion  "held  for  the  purpose  of  nominating 
any  candidate  or  candidates  to  be  voted  for 
at  Bucb  general,  special  or  municipal  elec- 
tion." The  same  definition  is  to  be  applied 
to  the  words  "convention"  and  "meeting," 
precisely  as  it  this  provision  had  read  thus': 
"Influence  the  giving  or  withholding  a  vote 
at  any  primary  election  held  for  the  irar- 
pose  of  nominating  any  candidate  or  candi- 
dates to  be  voted  for  at  such  general,  special 
or  municipal  election,  or  at  any  convention 
held  for  the  purpose  of  nominating  any  can- 
didate or  candidates  to  be  voted  for  at  any 
such  general,  special  or  municipal  election,  or 
at  any  meeting  held  for  the  purpose  of  nomi- 
nating any  candidate  or  candidates  to  be 
'  voted  for  at  such  general,  special  or  munici- 
pal election." 

The  contmtion  of  the  learned  Attorney 
General  would  make  this  provision  apply  to 
a  primary  election  held  for  the  purpose  of 
choosing  delegates  to  a  state  convention, 
whose  sole  business  was  to  pass  resolutions, 
or  to  elect  delegates  to  a  national  conven- 
tion, which  national  convention  should  select 
candidates  to  be  voted  for  at  the  general 
election. 

We  sometimes  speculate  as  to  what  the 
law-making  body — the  Legislature  or  Consti- 
tutional Co'hvention — ^Intended  to  do.  It  is 
very  difficult  to  tell  what  the  members  of 
the  Convention  thought  upon  this  subject, 
but  the  only  important  question  is,  what  did 
they  do?  Where  their  meaning  can  be  found 
within  the  four  comers  of  the  instrument, 
that  Is  the  end  of  all  construction.  To  my 
mind  there  is  no  ambiguity  about  this  mat- 
tet.  It  Is  plain  and  simple,  that  this  provi- 
sion is  applicable  only  to  a  primary  election 
"held  for  the  purpose  of  nominating  any 
candidate  or  candidates  to  be  voted  for  at 
such  general,  special  or  municipal  election." 

This  information  does  not  describe  the 
primary  election  in  question  further  than  to 
call  it  a  primary  election  held  by  the  two 
parties  in  a  certain  place.  Nobody  can  know 
from  reading  the  Information  what  was  the 
purpose  of  the  said  primary  election.  Was 
it  to  nominate  candidates  to  be  voted  for 
at  a  general  election?  If  sb,  it  ought  to 
have  been  stated.  We  cannot  infer  it  Was 
it  to  nominate  delegates  to  a  state  conven- 
tion which  should  nominate  candidates  for 
office?  We  do  not  know.  The  information 
falls  to  describe  any  ofTense  punishable  un- 
der the  said  provision  of  the  Constitution. 
If  this  case  should  go  to  trial,  whatever 
might  be  the  evidence  as  to  the  use  of  money 
for  corrupt  purposes,  I  should  be  obliged  to 
vote  not  guUty;  because  I  could  not  consent 
to  the  conviction  of  a  man  for  an  act  which 
Is  not  an  offense  under  the  Constitution  or 
laws  of  this  state. 

BOYCB,  J.  I  regret  very  much  that  I  am 
unable  to  concur  with  my  Brother  SPRU- 
ANCB. 

The  Information  in  this  case  was  filed  un- 


der article  5,  |  7,  of  the  Constitution  of  this 
state,  which  provides  that  "every  person 
who  either  in  or  out  of  the  state  shall  re- 
ceive or  accept,  or  offer  to  receive  or  accept 
or  shall  pay,  transfer  or  deliver,  or  offer  or 
.promise  to  pay,  transfer  or  dellvor,  or  sliall 
contribute,  or  offer  or  promise  to  contribute, 
to  another  to  be  paid  or  used,  any  money  or 
other  valuable  thing  as  a  compensation,  in- 
ducement or  reward  for  the  giving  or  with- 
holding, or  in  any  manner  influoiclng  the 
giving  or  withholding  a  vote  at  any  general, 
special,  or  municipal  election  in  this. state, 
or  at  any  primary  election,  convmtlon  or 
meeting  held  for  the  purpose  of  nominating 
any  candidate  or  candidates  to  be  voted  for 
at  such  general,  special  or  municipal  elec- 
tion   *    •    *    shall  be  deemed,"  etc. 

There  are  two  counts  in  the  information. 
It  is  only  necessary  to  state  the  substance  of 
the  first  which  charges  "that  Greensbury  A. 
Short,  on  the  first  day  of  Sept^uber,  A.  D. 
1906,  at  Georgetown  hundred,  in  the  county 
of  Sussex,  and  state  of  Delaware,  did  un- 
lawfully offer  and  promise  to  pay  to  anoth- 
er, to  wit,  to  a  certain  Byron  P.  Salmons, 
certain  money,  to  wit,  the  sum  of  five  dol- 
lars, etc.,  as  a  compensation,  etc.,  for  the  giv- 
ing a  vote,  to  wit,  the  vote  of  htm,  the  said 
Byron  P.  Salmons,  at  a  certain  primary 
election,  then  and  there  being  lawfully  held," 
etc. 

Counsel  for  the  defendant  has  demurred  to 
the  information,  and  he  has  assigned  as  one 
of  the  reasons  therefor  "that  It  does  not  ap- 
pear in  and  by  said  information  that  the 
primary  election  therein  specified  and  men- 
tioned was  held  for  the  puri>ose  of  nominat- 
ing any  candidate  or  candidates  to  be  vot- 
ed for  at  any  general,  special  or  municipal 
Section  to  be  held  in  this  state." 

Primary  elections  in  this  and  in  Kent 
county  were  held  for  many  years  before,  and 
at  the  time  of,  the  adoption  of  the  Constitu- 
tion, and  have  since  been,  and  are  now,  held 
for  the  purpose  of  electing  del^ates  to  a 
convention,  county  or  statfe,  as  the  case  may 
be,  to  nominate  candidates  to  be  voted  for, 
etc.,  and  were  not,  and  are  not  now,  held  for 
the  purpose  of  nominating  candidates  to  be 
voted  for,  etc. 

The  question  before  us  Is  one  of  eonstmc- 
tlon,  and  it  turns  upon  the  meaning  of  the 
phrase  contained  In  the  said  section  of  the 
Constitution,  which  reads:  "Or  at  any  pri- 
mary election,  convention  or  meeting  held 
for  the  purpose,"  etc.,  as  above  quoted.  It 
involves  a  simple  question  of  intention,  and 
it  is  not  one  where  the  Intention  is  rendered 
doubtful  by  reason  of  apparently  confilcttns 
provisions  or  directions  in  the  Constitution. 
It  Is  simply  whether  the  particular  offense 
as  charged  in  the  information  is  expressly 
or  explicitly  provided  for  by  the  said  article 
of  the  Constltutidn.  The  words  used  in  the 
said  phrase,  rtiled  upon  by  the  demurrant, 
are  clear  and  unambiguous,  and  there  Is 
scarcely    any    room    left    for'  construction 
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The  most  that  may  be  said  Is  tbat  the  par- 
ticular Intention  of  the  framers  of  the  Con- 
Btitutlou  la  not  precisely  expressed.  Gram- 
matically, the  language  of  the  phrase  Itself 
may  be  read  two  or  more  vays.  This'  being 
BO,  it  becomes  the  duty  of  the  court  to  so 
render  it  as  that  It  will  convey  the  true 
sense  and  meaning  which  the  framers  In- 
tended. 

It  is  perfectly  manifest  tbat  the  design 
and  purpose  of  the  said  article  of  the  Con- 
stitution was  to  eradicate,  If  possible,  brib- 
ery at  elections  in  this  state.  The  framers 
were  familiar  with  the  evil  existing  at  the 
time  of  the  adoption  of  the  Constitution,  and 
the  meml)erB  from  Kent  and  Sussex  counties 
were  not  less  so  than  those  from  New  Castle 
county.  It  was  intended  by  the  said  article 
to  strike  at  the  very  root  of  the  evil  of  brib- 
ery at  elections,  by  preventing  it  at  primary 
elections.  It  is  conceded  that  the  Constitu- 
tional Convention  did  unmistakably  mak«>' 
provision  against  the  evil  at  "any  primary 
election,  convention  or  meeting  heli  for  the 
purpose  of  nominating  candidates,"  etc.  No 
such  primary  elections  were  held  in  Kent 
and  Sussex  counties,  but  might  be  held  In 
New  Castle  county  under  a  primary  election 
law  for  that  county.  The  framers  of  the 
Constitution  are  presumed  to  have  had 
knowledge  of  the  character  of  primary  elec- 
tions then  held  in  this  state,  and  that  there 
were  two  kinds.  And  it  seems  inconceivable 
that  they  should  have  intendled  to  prohibit 
bribery  at  one  kind  of  primary  elections  and 
not  at  the  other;  and  that  the  members  of 
the  Convention  from  Kent  and  Sussex  coun- 
ties, composing  as  tliey  did,  two-thirds  of 
the  membership  of  the  Convention,  should 
have  Intended  to  make  bribery  at  primary 
elections  In  New  Castle  county,  If  held  un- 
der the  primary  election  law  for  tbat  coun- 
ty, a  criminal  offense,  and  not  have  intended 
to  make  bribery  at  primary  elections  held  in 
Kent  and  Sussex  counties  a  like  offense. 

Was  not  the  evil  likely  to  be  as  great  at 
a  primary  election  held  to  elect  delegates  to 
a  county  or  state  convention  as  it  was  at  a 
primary  election  "held  for  the  purpose  of 
nominating  candidates,"  etc.? 

And  as  we  find  the  language  and  gram- 
matical construction  of  the  said  phrase,  in 
view  of  the  design  and  purpose  of  the  said 
article,  may  we  not  reasonably  conclude  that 
tbe  framers  of  the  Constitution  Intended  it 
to  embrace  both  kinds  of  primary  elections? 
With  their  knowledge  of  the  existence  of 
tbe  evil  of  bribery  and  their  evident  intend- 
ed purpose  to  eradicate  It,  are  we  not  bound 
to  Infer  such  an  Intention? 

It  has  been  urged  that,  because  the  said 
article  is  penal,  it  must  be  construed  strict- 
ly. This  is  a  settled  principle  In  the  con- 
etmction  of  penal  statutes.  But  this  rule 
l8  not  80  strict  as  to  require  that  tbe  very 
pnrpose  and  intention  of  the  framers  of  the 
Constitution  should  be  defeated.  A  Constl- 
tntion  Is  not  to  receive  a  technical  construc- 


tion, like  a  common-law  bntmment  or  a 
statute.  It  is  to  be  Interpreted  so  as  to  car- 
ry out  the  principles  and  purposes  of  the 
government,  not  to  defeat  them.  Morrison 
V.  Bachert,  112  Pa.  322,  5  Atl.  739. 

Tbe  phrase  relied  upon  by  tbe  defendant, 
being  a  part  of  the  Constitution,  should,  at 
least,  receive  such  liberal  construction  as 
will  enable  us  to  arrive  at  the  intention 
which  the  framers  had  in  mind  in  adopting 
the  article  containing  It.  And  in  seeking 
their  Intention,  though  dealing  with  a  penal 
provision,  I  think  It  safe  to  say  that  there 
is  no  presumption  of  an  intention  to  use 
the  words  of  the  said  phrase  in  that  re- 
stricted sense  In  which  counsel  for  the  de- 
fendant has  construed  It. 

If  used  in  that  restricted  sense,  it  must  be 
because  it  appears  to  express  the  clear,  un- 
mistakable Intention  of  the  framers,  to  be 
gathered  from  the  phrase  itself. 

The  construction  which  I  am  constrained 
to  contend  for,  being  equally  within  the 
letter  or  language  of  the  phrase,  may  be 
fairly  Inferred  to  be  within  the  Intention  of 
the  framers;  and  especially  so,  if  it  shall 
best  promote  the  object  and  purpose  of  the 
framers  In  adopting  it 

If  I  can  find  In  reading  said  article  that 
the  framers  of  the  Constitution  have  madie 
it  an  offense  to  offer  and  promise  to  pay  to 
another  any  money  as  a  compensation,  etc., 
for  the  giving  a  vote  at  a  primary  election, 
without  the  qualifying  words  "held  for  the 
purpose,"  etc.,  that  the  phrase  relied  upon 
has  tbat  meaning  equally  with  another  with- 
out Involving  an  absurdity  or  contradiction, 
I  am  at  liberty,  especially  in  view  of  the  evi- 
dent object  and  purpose  of  the  Constitution- 
al Convention,  p>  say  that  such  was  their 
Intention.  It,  therefore,  seems  to  me  that 
the  case  at  bar  is  clearly  within  the  In- 
tention of  the  framers  of  the  Constitution — 
especially  so  when  I  consider  the  tenor  of 
the  whole  of  the  said  article,  and  the  ob- 
ject and  purpose  which  the  framers  bad  in 
mind  In  adopting  it  I  realize  that  the  plain 
and  obvious  meaning  of  the  Constitution  is 
not  to  be  overridden  by  extraneous  consid- 
erations, but  when  the  text  is  susceptible 
of  more  than  one  reading  as  in  this  case, 
and  there  is  nothing  in  tbe  other  parts  of 
the  Constitution  which  requires  It  to  be  read 
in  the  restricted  sense  contended  for,  resort 
may  properly  be  had  to  the  circumstances 
attending  the  formation  of  the  Constitution 
and  the  evil  Intended  to  be  removed  or  tbe 
benefit  sought  to  be  secured  by  the  provi- 
sion In  question,  as  well  as  broad  consider- 
ations of  expediency;  the  object  being  to 
ascertain  the  reason  which  induced  the  fram- 
ers of  the  Constitution  to  adopt  the  particu- 
lar provision  and  tbe  purpose  sought  to  be 
accomplished  thereby,  in  order  so  to  con- 
strue the  whole  as  to  make  the  words  conso- 
nant to  that  reason  and  calculated  to  ef- 
fect that  purpose.  Black  on  Inter,  of  Lawa, 
28. 
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Independent  of  any  reading  or  grammati- 
cal construction  which  might  be  given  the 
said  phrase  so  as  to  relieve  It  of  the  restrict- 
ed construction  contended  for  by  the  de- 
fendant, I  cannot  escape  the  conviction  that 
one  object  and  purpose  which  the  framers 
had  in  mind  In  adopting  the  said  article  of 
the  Constitution,  was  to  prohibit  bribery  at 
primary  elections  in  this  state,  and  that 
they  did  not  intend  to  qualify  such  primary 
election  by  the  words  "held  for  the  pur- 
pose," etc. 

Again,  It  is  said  to  be  a  general  rule  tttat 
relative,  auallfylng  or  limiting  words  or 
clauses  in  a  statute  are  to  be  referred  to 
tbe  next  preceding  antecedent,  unless  the 
context,  or  the  evident  meaning  of  tbe  en- 
actment, requires  a  dUIerent  construction. 
Surely,  when  the  evident  meaning  and  pur- 
pose of  the  said  article  is  considered  in  tbe 
light  of  the  evil  which  It  was  designed  to 
remedy,  there  Is  not  anything  to  be  found 
in  the  said  article  which  requires  that  the 
qualifying  words  "held  for  the  purpose,"  etc., 
should  be  referred  to  "primary  election." 
There  la  in  this  case  no  necessity  for  apply- 
ing the  said  qualifying  phrase  to  the  ante- 
cedent "primary  election"  in  order  to  avoid 
violating  any  evident  purpose  of  the  Consti- 
tutional Convention  in  adopting  the  said  ar- 
ticle. Tlie  purpose  of  the  framers  aeems  to 
be  clearly  met  if  the  said  phrase  is  limited 
to  and  made  to  qualify  the  antecedent  words 
"convention  or  meeting."  Indeed  in  this 
case  there  would  be  no  absurdity  if  it  should 
be  held  that  the  qualifying  words  refer  to 
"meeting"  only,  the  last  antecedent  Black 
on  Inter.  150. 

It  seems  to  me  that  "primary  election"  is 
a  term  or  expression  definite  and  complete 
in  Itself,  and  that  it  stands  alone  in  the  light 
of  tbe  general  -  scope  and  purpose  of  said 
article,  and  that  the  context  does  not  plain- 
ly show,  nor  do  the  rules  of  construction,  ei- 
ther legal  or  grammatical,  require  that  It 
should  be  construed  in  the  limited  or  re- 
stricted sense  contended  for  by  the  counsel 
for  the  defendant. 

To  hold  that  the  said  qualifying  words 
"held  for  the  purpose,"  etc.,  refer  to  and 
qualify  "primary  election"  Is,  in  my  opinion, 
to  run  counter  to  the  apparent  meaning,  pur- 
pose and  intention  of  the  framers  of  the  Con- 
stitution ;  and  I  am,  therefore,  of  the  opinion 
that  the  demurrer  should  be  overruled. 
Nolle  prosequi  entered  by  the  state. 

(7  Pen.  468) 

BWANS  T.   WIIjMINGTON   CITY  RT.  CO. 
WELCH  V.  SAMB3. 
(Superior  Court  of  Delaware.      Newcastle. 
Nov.  29,  1907.) 

1.  Stbbbt  Railboads  (i  85*)  —  Opkbation  — 
Right  of  Wat  in  Stbeets. 

A  street  railway   company    has    the  right 
or  way  of  the  space  within  its  tracks  as  against 


other  persona  using  the  street  on  foot  or  in 
vehicles. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §{  103,  195;   Dec.  Dig.  {  85.*1 

2.  Negligence  (|  121*)— Bubden  of  Pboof, 

Negligence  is  never  presumed,  but  must  be 
proved,  and  the  burden  is  on  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  |  217;   Dec.  Dig.  |  121.*] 

3.  EJviDENCE   (S  686*)  —  Weight  — Positive 
AND  Negative  Testikont. 

Positive  testimony  in  general  is  entitled  to 
greater  weight  than  merely  negative  testimony. 
[Ed.   Note.— For   other   cases,   see   Ehridence, 
Cent.  Dig.  U  2432-243S;   DecTbig.  |  586.*] 

4.  NeOUOXNCK  (S  93*)— IlIFDTKD    NEOUQBNCX. 

Negligence  oi  the  driver  of  a  vehicle  is  not 
imputed  to  one  riding  with  him.  bnt  such  per- 
son is  bound  to  exercaae  reasonable  care  to  pre- 
vent accident. 

[£M.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  147-160;  DeTBig.  |  93.»] 

6.  Damages  d  96*)  —  Pebsonal  iNJCBisa  — 

Measube. 

Tbe  verdict  for  a  person  injured  by  a 
street  railway  should  be  Mr  soeh  sum  as  would 
reasonably  compensate  him  for  the  injuries  to 
his  person,  taking  into  consideration  the  pain 
and  suffering,  and  his  loss  of  power  to  perform 
labor,  past  and  future,  which  is  the  result  of  the 
injury  sustained,  and  also  his  expenses  for 
medicine  and  medical  attendance  Incurred  by 
reason  thereo& 

[EM.  Note. — Vwe  other  cases,  see  Damages, 
Cent  Dig.  H  222-229;  Dec.  Dig.  |  96.*] 

Actions  by  Frederick  L.  Ewans  and  by 
Augustus  F.  Welch  against  the  Wilmington 
City  Railway  Company  for  personal  injuries 
and  damages  to  horse  and  carriage  driven  by 
one  of  them.    Verdicts  for  plalntUh. 

Argued  before  LORE,  C.  J.,  and  PENNE- 
WILI^  J. 

J.  Harvey  Whiteman,  for  plaintUEs.  Wal- 
ter H.  Hayes  and  Andrew  O.  Gray,  for  de- 
fendant 

LORE,  0.  J.  (charging  the  Jury).  (Gentle- 
men of  the  Jury:  Tou  are  trying  two  dis- 
tinct actions.  One  of  them  is  by  Frederick 
L.  Eiwans,  one  of  the  plaintiffs,  and  anotber 
by  Augustus  F.  Welch,  as  plaintiff,  both  be- 
ing against  the  Wilmington  City  Railway 
Company,  the  defendant  In  both  of  these 
actions,  damages  are  asked  for  by  the  plain- 
tiff in  each  case  for  injuries  claimed  to  have 
been  received  by  him  through  tbe  negligence 
of  the  defendant,  on  the  6th  day  of  October, 
1906,  at  the  intersection  of  Eighth  and  Pine 
streets  In  this  city. 

The  actions  are  thus  tried  together  by  con- 
sent of  counsel  as  a  matter  of  convenience: 
the  evidence  and  the  law  In  each  being  prac- 
tically the  same. 

Both  plaintiffs  claim  that  on  the  said  6tta 
day  of  October  they  were  riding  together  in 
a  carriage,  drawn  by  a  horse,  which  carriage 
and  horse  were  the  property  of  the  said 
Ewans,  and  were  driving  northerly  on  said 
Pine  street  in  the  exercise  of  due  care;  that 
while  so  driving.  In  crossing  the  track  of  the 
said  railway  company,  at  the  intersection  of 
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Bald  Pine  street  with  said  Eigbth  street,  the 
carriage  In  which  they  were  riding  was 
Btru(^  and  broken  by  one  of  the  cars  oper- 
ated by  the  defendant  company;  that  both 
the  plaintiffs  were  thrown  upon  the  ground, 
receiving  thereby  severe  Injuries;  and  that 
the  horse,  harness  and  carriage  were  badly 
damaged.  The  said  Ewans  demands  compoi- 
satlon  for  his  personal  Injuries,  and  also  for 
the  damage  done  to  his  horse,  carriage  and 
harness.  The  said  Welch  donands  compen- 
sation for  his  personal  injuries  only. 

The  particular  negligence  charged  against 
the  defendant  company  is  that  the  car,  at 
the  time  it  struck  the  driver,  was  being  ran 
at  a  high  and  dangerous  rate  of  vpeed,  with- 
out rint^ng  or  sounding  its  gong  or  giving 
any  warning. 

At  the  time  of  the  accident,  both  the  said 
Pine  and  Eighth  streets  were  public  high- 
ways of  this  dty.  Both  the  plaintiffs  and 
the  defendant  company  had  the  right  to  use 
the  same  in  a  proper  and  lavrful  manner. 
[1]  The  defendant  company  could  move 
its  car  only  along  its  railway  In  said  street 
within  a  fixed  space,  and  within  that  space 
necessarily  had  the  right  of  way  as  against 
other  persons  nsing  the  street  on  foot  or  In 
veliicles,  and  who  were  free  to  use  any  and 
all  parts  of  the  street  at  their  pleasure. 
Sndi  others  so  using  the  street  liad  no  right 
unnecessarily  to  obstruct  or  interfere  with 
such  right  of  way,  and  thereby  delay  per- 
sons traveling  In  said  cars.  In  using  said 
street,  each  party  was  bound  to  liave  refer- 
ence to  Its  reasonable  use  by  others.  In 
such  use  the  railway  company  and  persons 
using  the  same  on  foot  or  in  vehicles  were 
alike  bound  to  the  exercise  of  due  care  and 
caution  to  prevent  injuries;  the  care  and 
caution  being  in  proportion  to  the  danger  of 
such   use   in   ea<!h   particular  Instance. 

If  the  crossing  was  dangerous,  much  fre- 
quented, the  view  obstructed  or  otlverwise, 
greater  precaution  was  required  of.  both  the 
company  and  other  users.  It  would  be  the 
duty  of  each  of  them  In  such  case  to  take 
every  reasonable  means  and  precaution  to 
ascertain  and  avoid  the  danger. 

We  win  not  attempt  to  say  what  particular 
means  and  precaution  must  be  taken  in  any 
one  case,  as  they  would  vary  with  the  cir- 
cnmstances  of  each  particular  case.  The 
general  rule  Is  that  each  party  must  take 
such  precaution  as  an  ordinarily  prudent  and 
careful  man  would  take  under  like  circum- 
stances. Each  party  is  bound  to  the  reason- 
able use  of  his  sight  and  hearing,  and  is  al- 
so bound  by  his  familiarity  with  and  knowl- 
edgre  of  the  particular  locality. 

[2]  The  right  of  the  plaintiff  to  recover  in 
eacb  suit  is  founded  upon  the  negligence  of 
the  defendant.  If  you  should  find  from  the 
evidence  that  there  was  no  negligence  on  the 
part  of  the  comi)any,  which  was  the  proxi- 
mate ca^se  of  the  injuries  complained  of. 


your  verdict  in  each  case  should  be  for  the 
defendant  Negligence  is  never  presumed. 
It  must  be  proved.  The  burden  of  proving 
It  rests  upon  the  plaintiCF. 

[3]  Positive  testimony  in  general  is  enti- 
tled to  greater  weight  than  merely  negative 
testimony. 

[4]  Where  two  persons  are  riding  together, 
tlie  one  driving  the  vehicle,  the  negligence  of 
the  driver  may  not  be  imputed  to  his  fellow 
rider;  but  such  fellow  rider  is  not  thereby 
relieved  of  responsibility.  He  is  as  much 
bound  as  the  driver  to  the  exercise  of  reason- 
able care  and  caution  to  prevent  accident. 

Applying  the  principles  of  law  we  have 
Just  stated  to  the  facts  proven,  you  are  to 
render  your  verdict  in  each  case. 

If,  after  full  consideration  of  the  evidence, 
you  believe  ttiat  there  was  negligence  on  the 
part  of  the  defendant  company,  and  that 
such  negligence  was  the  proximate  cause  of 
the  injury  complained  of  in  each  suit,  your 
verdict  should  be  for  the  plaintiff  in  each 
suit.  Ton  should,  however,  render  a  sepa- 
rate verdict  In  each  case. 

[i]  In  the  case  of  Welch,  if  your  verdict 
should  be  for  the  plaintiff,  it  should  be  for 
such  a  sum  as  will  reas(mably  compensate 
him  for  the  injuries  to  his  person,  taking 
Into  consideration  the  pain  and  suffering  and 
bis  loss  of  power  to  perform  labor  In  the 
past  and  in  the  future,  which  you  may  find 
to  be  the  result  of  the  Injuries  sustained  by 
him,  and  also  his  expenses  for  medicine  and 
medical  attendance  incurred  by  reason  thereof. 

In  the  case  of  Ewans,  if  your  verdict 
should  be  for  the  idalntlff,  you  should  add  to 
a  reasonable  amount  for  bis  personal  in- 
juries, and  expenses  for  medicine  and  medi- 
cal attendance  incurred  by  reason  thereof, 
a  reasonable  sum  for  the  damage  done  to 
his  horse,  harness  and  carriage. 

Should  you  believe,  however,  from  the  tes- 
timony, that  there  was  no  negligence  on  the 
part  of  the  defendant  company,  your  verdict 
should  be  for  the  defendant  In  like  man- 
ner It  should  be  for  the  defoidant  in  either 
or  both  cases  If  the  evidence  shows  tliat 
one  or  both  the  plaintiffs  was  guilty  of  con- 
tributory negligence. 

Verdict  for  plaintiff  Ewans  for  $32S. 
Verdict  for  plaintiff  Welch  for  $225. 


(SBoyee,  U4) 
O.  W.  BAKER  MACH.  00.  v.  JBDEL. 

(Superior  Court  of  Delaware.    New  Castle. 

May  26,  1911.) 

EVIDBRCB   (f  864*)— ADiaSSIBIUTT— Acoottut 

Books. 

In  an  action  for  work  and  labor  and  ma- 
terials in  making  alterations  in  a  machine, 
plaintiff's  account  book,  containing  '  cbarees 
against  defendant,  was  admissible  In  connection 
with  all  tlie  other  evidence,  under  Rev.  Code 
1852,  amended  to  1803,  p.  799,  c.  lOT,  i  11, 
providing  that  a  book  of  original  entry,  regu- 
larly  and  fairly   kept,  together  with  the   oath 
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or  affinoation  of  plaintiff,  shall  be  admitted  to 
chatKe  the  defendant  with  the  sum  therein  con- 
tained for  goods  sold  and  delivered  and  other 
matters  properly  chargeable  in  an  account. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1432-1488;    Dec.  Dig.  !  354.*] 

Action  by  the  G.  W.  Baker  Machine  Com- 
pany against  Aaron  Jedel,  trading  as  the  A. 
Jedel  Company,  to  recover  $2t56.86  and  Inter- 
est, for  work,  labor,  and  materials  alleged  to 
hare  been  done  and  furnished  at  defendant's 
instance  and  request.    Verdict  for  plaintiff. 

Argued  before  BOYCB  and  WOOLLEY,  JJ. 

Reuben  Satterthwalte,  Jr.,  for  plaintiff. 
Charles  B.  Evans  and  T.  Bayard  Heisel,  for 
defendant. 

BOTCB,  J.  (Charging  the  Jury).  Gentlemen 
of  the  Jury:  This  is  an  action  of  assumpsit 
brought  by  G.  W.  Balcer  Machine  Company, 
the  plaintiff,  against  the  A.  Jedel  Company, 
the  defendant,  for  the  recovery  of  the  sum  of 
$266.86  with  interest  from  the  Ist  day  of 
June,  A,  D.  1910,  as  compensation  for  work 
and  material  alleged  to  have  been  done  and 
furnished  by  the  plaintiff  for  the  defendant, 
at  his  special  Instance  and  request,  in  mak- 
ing changes  and  alterations  in  a  certain  ma- 
chine, the  character  of  which,  as  well  as  of 
the  alterations,  you  have  bad  detailed  to  you. 

It  is  conceded  by  the  plaintiff  that  the  al- 
terations made  to  the  machine  were  under- 
taken and  made  as  requested  without  any  un- 
derstanding or  agreement  with  the  defend- 
ant as  to  compensation  therefor,  and  this  ac- 
tion is  based  upon  an  implied  promise  to  pay 
what  the  said  work  and  materials  necessary 
to  make  the  alterations  are  reasonably  worth. 

When  one  does  work  and  furnishes  mate- 
rials for  another,  at  the  instance  and  request 
of  the  latter,  and  no  price  or  sum  is  agreed 
upon  tor  the  aame,  the  person  performing  the 
service  and  supplying  the  materials  is  enti- 
tled to  recover  therefor  whatever  the  same 
may  be  reasonably  worth. 

The  defendant  claims  that,  after  explain- 
ing to  the  plaintiff  the  character  of  the 
changes  which  he  desired  to  have  made  in  the 
machine  and  the  purpose  tor  which  the 
changes  were  to  be  made,  the  plaintiff  engag- 
ed to  make  the  alterations  as  suggested  and 
stipulated  that  when  made  the  machine 
would  perform  the  work  which  it  was  In- 
tended it  should  do;  but  when  the  changes 
had  been  completed  the  machine  was  not 
adapted  to  the  purpose  intended  and  was 
useless  for  such  purpose 

The  plaintiff  claims  that  the  machine  was 
brought  to  its  shops  for  the  purpose  of  hav- 
ing certain  changes  or  alterations  made  there- 
in, and  that  i)eyond  the  directions  given  by 
the  defendant  as  to  the  character  of  the  al- 
terntions  which  the  defendant  desired  to  be 
made  in  the  machine,  there  was  no  ag;ree- 
ment  or  understanding  between  it  and  the 
defendant,  or  any  undertaking  on  its  part, 


that  the  madilne,  when  changed  aa  suggested 
by  the  defendant,  would  do  the  work  which 
the  defendant  believed  it  would  do.  The 
plaintiff  denies  that  it  agreed  or  made  any 
warranty  that  the  machine  would,  when 
changed  as  requested  by  the  defendant,  per- 
form the  work  which  the  defendant  design- 
ed It  to  do. 

The  main  question  for  your  determination 
from  the  evidence  is  whether  the  plaintiff 
agreed  or  made  a  warranty  that  it  would 
convert  the  machine  from  its  original  pur- 
pose to  another  and  different  purpose,  such 
as  claimed  by  the  defendant 

The  plaintiff's  book  of  original  entries  of 
its  claim  against  tiie  defendant  has  been  ad- 
mitted in  evidence,  and  we  have  been  re- 
quested to  direct  your  attention  to  section 
11,  chapter  107,  Revised  Code  790,  which  pro- 
vides that  "a  book  of  original  entries  reg- 
ularly and  fairly  kept,  shall,  together  with 
the  oath,  or  affirmation,  of  the  plaintiff,  be 
admitted  in  evidence  to  cliarge  the  defend- 
nnt  with  the  sum  therein  contained  for  goods 
sold  and  delivered,  and  other  matters  prop- 
erly chargeable  in  an  account." 

If  you  find  from  the  evidence  that  the 
plaintiff  did  not  make  the  warranty  r^ed 
upon  by  the  defendant,  you  should  consider 
the  plaintiff's  book  account  in  connection 
with  all  th^  other  evidence  in  the  case  in 
reaching  your  verdict 

If  you  find  from  the  evidence  the  plaintiff 
did  agree  with  the  defendant  that  the  ma- 
chine when  altered  would  perform  the  work 
which  the  alteration  was  intended  to  accom- 
plish and  that  when  the  plaintiff  had  made 
the  alterations  the  machine  would  not  do  the 
work  which  it  was  intended  it  should  do  aft- 
er the  changes  had  been  made,  and  that  the 
defendant  derived  no  benefit  from  the  serv- 
ices and  materials  rendered  and  famished 
by  the  plaintiff,  your  verdict  should  be  for 
the  defendant. 

If,  on  the  other  hand,  the  plaintiff  did  not 
enter  into  the  agreement,  or  make  the  war- 
ranty, as  claimed  by  the  defendant  but  made 
the  alterations  in  the  machine  as  directed  by 
the  defendant  In  a  skillful  and  proper  man- 
ner, your  verdict  should  be  for  the  plaintitf 
for  such  reasonable  sum  as  you  find  from  the 
evidence  the  said  work  and  materials  were 
reasonably  worth. 

Tour  verdict  should  be  for  tliat  party  In 
whose  favor 'the  evidence  preponderates. 

Verdict  for  plaintiff  for  $210.25»  besides  6 
centB  for  costs,  etc. 


BNNIS  V.  SMITH  et  aL 

(Court  of  Chancery  of  Delaware.    Feb.  28, 
1911.) 

1.  MOBTOAQKS  (I  205*)— Wa8T»— iMjUNcnow. 
The  statute  permitting  the  Chancellor   to 
restrain  waste  on  mortgaged  premises  only  af- 
firms the  existing  equity  Jurisdiction  to  do  mo. 
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except  that,  the  appUcatioo  to  by  petition,  in- 
(tead  of  by  bill- 

[Ed.   Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig,  H  544^00;    Dec  Dig.  i  205.'] 
2.  Waste    Qj  19*)  —  iHJnNcnoK  —  CoitPLirB 

Rkuef. 

When  the  Goart  of  Chancer;  talces'  JnrlB< 
diction  to  restrain  waste,  it  will  do  complet* 
jastice  br  ordering  an  accounting. 

[Ed.  N'ote.— For  other^  cases,  see  Waste,  Dec. 
Dig.  i  19.*1 

8.  MOBTOAOBS    (i    205*)— WASTB!— iNJUNCnOH 

—Extent  ok  Rcuxt. 

On  petition  of  a  mortgagee  against  the 
mortgagor  and  another  to  restrain  the  cutting 
and  sale  of  timber,  where  the  mortgagor's  in- 
solvency is  alleged,  and  there  it  some  evidence 
that  the  removal  of  the  timber  cut  before  the 
injunction  issued  would  imiMtir  the  mortgagee's 
security,  the  preliminary  injunction  will  re- 
cirsin  the  removal  of  the  trees  already  cut,  tipon 
the  mortgagee  giving  bond  with  surety  to  protect 
the  purcba«er  thereof,  if  he  shows  that  the  injonc- 
tion  should  not  include  timber  already  cut;  the 
material  facts  being  somewhat  uncertain. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  644-650;   Dec.  Dig.  f  205.*] 

Suit  by  William  H.  Einnis  against  Joseph 
Thomas  Smith  and  another.  On  mle  to 
show  caus|B  why  a  preliminary  Injunction 
ahoold  not  issue  to  restrain  waste  on  mort- 
gaged premises.    Injunction  issued  as  stated. 

James  H.  Hughes,  for  complainant.  Rich- 
ard R.  Kenney,  for  defendant  Smith.  Thom- 
as G.  Frame,  Jr.,  for  defendant  Hurley. 

THE  CHANCELLOR.  [1]  The  case  Is  be- 
fore the  Chancellor  on  a  petition  of  a  mort- 
gagee against  his  mortgagor  and  another  to 
prevent  an  impairment  of  the  security  by 
the  cutting  of  timber  on  the  mortgaged  prem- 
ises. By  special  statute,  npon  petition  of  a 
mortgagee,  the  Chancellor  may  award  an  in- 
junction to  restrain  waste  npon  the  mort- 
gaged premises.  This  act  is  only  an  affirm- 
ance of  a  jurisdiction  theretofore  possessed 
by  tbe  Conrt  of  Chancery,  the  form  of  the 
application  for  the  remedy  being  by  petition 
Instead  of  a  bill,  though  the  proceedings  In 
the  salt  subsequent  to  the  bill  follow  as 
thongb  the  suit  had  been  instituted  by  bill 
Instead  of  petition. 

By  the  petition  It  appears  that  the  mort- 
gage of  the  petitioner  Is  overdue,  by  reason 
of  tbe  failure  to  pay  an  Installment  of  prin- 
cipal due  before  the  cnttlng  of  the  timber; 
and  that  the  mortgagor.  Smith,  and  one  Hur- 
ley vrere  cutting  and  removing  timber,  which 
acts  wonid  very  seriously  impair  the  securi- 
ty of  the  mortgage;  and  praying  for  an  In- 
jtinctlon  against  further  cutting  and  against 
■awing,  or  removing  any  timber  cut  Upon 
flUsK  the  petition  a  restraining  order  was, 
on  January  Zi,  1911,  granted,  restraining  the 
cattdng  and  removing  timber  until  the  fur- 
ther order  of  the  Chancellor,  and  a  rule  is- 
Koed  to  dtfendants  to  show  cause  why  a 
preliminary  Injunction  should  not  be  Issued, 
retainable  on  January  28,  1911.  The  rule 
was    contlnned  by  request  of  counsel  tmtll 


February  21,  1911,  and  was  then  heard  on 
petition,  answer  of  Hurley  and  affidavits. 
The  defendant.  Smith,  the  mortgagor,  did  not 
appear  at  the  hearing  of  the  rule,  so  that 
as  to  him  the  rule  could  be  made  absolute 
and  a  preliminary  Injunction  awarded.  Bat 
Hurley  has,  by  his  answer,  sworn  to,  sup- 
ported by  an  affidavit  of  Smith,  the  mort- 
gagor, allied  that  he  cut  the  timber  under 
a  verbal  contract  with  Smith,  whereby  H-ir- 
ley  should  also  saw  the  timber  into  Iimiber, 
receiving  one-half  of  the  lumber  and  all  the 
slab  wood.  Smith  to  receive  the  other  on»- 
half  of  the  timber ;  that  he,  Hurley,  knew  of 
the  mortgage  and  was  Informed  by  Smith 
that  Bhinls,  the  petitioner,  had  consented  to 
the  cutting  of  the  timber;  and  that  about 
sixty  trees  had  been  cut,  ten  of  which  had 
been  sawed  into  lumber,  and  part  of  the  lum- 
ber and  all  the  rest  of  the  timber  cut  was 
still  on  the  land.  Hurley  does  not  object  to 
a  permanent  Injunction  against  future  cyt- 
tlng,  but  asks  that  neither  it  or  any  tempo- 
rary order  restrain  the  savdng  or  removal 
of  the  other  trees  cut  before  the  restraining 
order  was  served,  or  the  removal  of  the  lum- 
ber already  sawed  and  on  the  mortgaged 
premises.  By  this  affidavit  Smith,  the  mort- 
gagor, says  that  Ennis,  the  petitioner,  mort- 
gagee, consented  that  some  of  the  timber  be 
cut,  part  of  the  lumber  to  be  used  In  repairs 
and  part  sold  and  the  proceeds  paid  to  the 
mortgagee  on  account  of  interest  on  the 
mortgage  debt  That  Hurley  was  told  of 
the  consent  of  Biunls. 

Ennls,  by  affidavit,  denied  consent  to  the 
cutting  and  removal  of  any  timber,  averred 
Insolvency  of  Smith  and  Hurley,  and  that 
there  were  chattel  mortgages  and  execution 
levies  against  Smith's  personal  property  lo 
excess  of  its  value.  The  only  other  affidavit 
is  that  of  George  Ennls,  who  states  the  fur- 
ther fact  that  the  removal  of  tbe  timber  al- 
ready cut  will  seriously  impair  the  security 
of  the  mortgage  of  Ennls. 

At  tbe  hearing  of  the  rule,  the  solicitor  for 
Hurley  asked  leave  to  prove  the  solvency 
of  Hurley,  If  the  Chancellor  should  consider 
the  statement  in  an  affidavit  of  the  insol- 
vency of  Hurley   to  be  material. 

It  now  stands,  then,  that  tbe  petitioner  is 
entitled,  to  a  preliminary  Injunction  to  stay 
further  cutting,  the  sole  question  being 
whether  the  Injtmction  shall  also  prevent 
the  sawing  or  removal  by  Hurley  of  other 
trees  cut  before  the  filing  of  the  petition,  or 
the  lumber  and  slab  boards  Into  which  liiey 
have  been,  or  shall  be,  converted  by  the 
labor  of  Hurley  expended  thereon. 

[2]  In  Delaware  the  jurisdiction  of  tbe 
Court  of  Chancery  to  restrain  waste  Is  es- 
tablished and  frequently  exercised.  It  Is 
also  settled,  that  when  the  court  takes  juris- 
diction to  restrain  waste,  it  will  do  complete 
justice  1^  decreeing  an  accounting  and  satis- 
faction for  the  waste  committed.    Fleming's 
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Trustee  ▼.  Collins,  2  Del.  Ch.  230,  where  tbe 
waste  was  committed  by  a  tenant  for  years 
and  the  complainant  was  the  landlord.  A 
Hen  holder  has  been  allowed  an  Injunction 
to  stay  future  waste  which  would  impair 
his  security,  and  in  Delaware  this  remedy 
has  been  given  to  a  mortgagee,  Thompson  v. 
Lynam,  1  Del.  Ch.  64,  and  to  a  Judgment 
creditor,  Hnghlett  t.  Harris,  1  Del.  Ch.  S40, 
12  Am,  Dec.  104.  The  rule  has  also  been 
extended  In  behalf  of  a  purchaser  of  land 
at  sheriffs  sale,  even  before  the  return  and 
confirmation  of  the  sale.  Thompson  t.  Ly- 
nam, supra. 

The  rights  of  the  remainderman  respecttng 
timber  trees  cut  wastefuUy  by  a  life  tenant, 
or  tenant  for  years,  have  also  been  adjudicat- 
ed elsewhere  and  in  Delaware  the  theory 
that  when  so  severed  they  belong  to  the 
remainderman,  and  in  Delaware  the  re- 
mainderman may  maintain  trover  for  the  val- 
ue of  the  timber  cut,  and  the  value  thereof 
will  be  ascertained  even  after  the  life  tenant 
had  enhanced  the  value  thereof  by  adding  his 
labor  thereto,  as  by  sawing  the  logs  into 
hoards,  which  were  still  in  the  hands  of 
the  life  tenant.    Harris  v.  Goslin,  3  Har.  340. 

But  the  rights  of  a  mortgagee  before  fore- 
closure, or  as  here  even  before  suit  brought 
to  foreclose  tbe  mortgage,  to  restrain  the 
removal  of  timber  cut  and  still  on  the  mort- 
gaged premises,  where  there  are  allegations 
and  some  evidence  that  the  removal  thereof 
would  Impair  the  security  for  the  mortgage 
debt,  and  where  there  is  evidence  that  the 
mortgagor,  and  perhaps  the  person  who  cut 
the  timber  under  contract  with  the  mortga- 
gor, were  insolvent,  have  not  been  definitely 
and  clearly  settled  In  this  state,  or  elsewhere, 
so  far  as  I  can  determine  in  the  time  avail- 
able to  me  for  examination  and  consideration 
of  tbe  law.  It  may  be  a  necessary  conse- 
quence of  the  decision  of  Hughlett  v.  Harris, 
supra,  that  the  mortgagee  has  no  right  to 
such  relief,  though  in  that  case  it  did  not  ap- 
pear that  the  judgment  debtor  wns  insolvent 
In  other  Jurisdictions  the  decisions  are  con- 
filctlng.  Without  referring  to  others,  it  was 
held  in  the  case  of  Bank  of  Chenango  v.  Cox, 
28  N.  J.  Eq.  452,  as  follows: 

"Where  the  person  against  whom  relief 
must  be  sought  for  the  waste  committed.  Is 
insolvent,  or  where  no  redress  can  be  obtain- 
ed at  law,  or  in  equity,  if  the  removal  be 
permitted,  the  injunction  may  be  granted. 
And  so,  too,  where  there  is  fraud.  But, 
where,  as  in  the  case  before  me,  there  is  no 
allegation  of  insolvency,  nor  any  evidence 
of  fraud,  nor  any  circumstance  leading  to  the 
conclusion  that  no  redress  at  law,  or  in  equi- 
ty, can  be  had,  unless  it  be  by  injunction, 
and  an  account  is  prayed  in  the  bill  from 
the  person  who  has  committed  the  waste,  the 
injunction  should  be  granted." 

In  that  case  the  facts  do  not  appear,  ex- 
cept that  it  was  a  proceeding  to  foreclose  a 


mortgage  and  the  decision  was  made  on  a 
motion  to  modify  an  Injunction  so  as  to 
confine  it  to  future  waste. 

[3]  In  the  case  at  bar,  in  addition  to 
allegations  and  evidence  of  the  insolvency 
of  the  mortgagor,  there  la  some  evidence 
that  the  removal  of  the  trees  cut  prior  to 
the  service  of  the  restraining  order,  would 
impair  the  security  of  the  mortgagee  for 
his  debt  In  view  of  the  uncertainty-  as 
to  the  material  facts  and  as  to  the  law 
applicable  thereto,  I  will,  without  express- 
ing an  opinion  on  tbe  merits,  grant  a  prelim- 
inary injunction  as  prayed  for.  Including  a 
prohibition  of  the  removal  of  the  trees  al- 
ready cut,  upon  the  complainant  giving  a 
bond  with  sufildent  surety,  which  will  pro- 
tect Hurley  in  his  rights  if  he  be  successful 
in  &i8  contention  that  the  injunction  should 
not  have  covered  the  cut  timber,  or  tbe 
lumber,  now  on  tbe  premises. 


C7  Pen.  464) 

OOYLB  V.  PBOPLBTS  RT..  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec  12,  1907.) 

L  Oabbiebs  (li  280,  287,  803*}— Stbebt  Rah.- 

BOADS— Care  Requibbd. 

A  street  railroad  company  U  bound  to 
stop  at  its  usual  stopping  places  and  wait  a 
reasonable  time  for  passengers  to  get  on  and 
off.  and  to  use  reasonable  care  to  secure  the 
safety  of  passengers,  though  it  is  not  an  in- 
surer of  their  safety  under  all  circumstances, 
being  only  responsible  for  negligence. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1089.  1154r-1156,  12ie»  1224- 
1243;  Dec.  Dig.  H  280,  287,  30S.*] 

2.  Cabbikbs  (f  833*)  — Stbeet  Railboads  — 
DuTT  or  Pabsenoeb. 

A  passenger,  attempting  to  alight  from  a 
street  car,  is  bound  to  use  reasonable  care,  pro- 
portionate to  the  risk  incurred,  to  prevent  in- 
jury, and,  if  injured  by  reason  of  his  own  con- 
tributing act,  may  not  recover. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §«  1386-1397;   Dea  Dig.  |  333.*] 

3.  Cabbibbs  (I  316*)  — Stbeet  Railboads  — 
Injubieb  to  Passeroebb— Tn£E  to  Axight 
—Pleading, 

Where  a  passenger,  injured  while  attempt- 
ing to  alight  from  a  street  car,  alleged  that  she 
was  injured  by  the  sudden  moving  of  the  car 
forward  or  baclcward  while  she  was  in  the  act 
of  alighting,  she  could  only  recover  on  iwoof  of 
tbe  particular  negligence  alleged. 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Cent  Dig.  {§  1281,  1282;   Dec  Dig.  |  315.*] 

4.  Cabbiebs  (li  316, 344*)— Stbeet  Railboads 
— Injvbies  to  Passenoebb  —  Pbesumptioit 
of  Neoliobncb. 

Where  a  street  car  passenger  claims  dam- 
ages for  an  injury  alleged  to  have  resulted  by 
tbe  premature  starting  of  the  car  as  she  '  waa 
endeavoring  to  alight  there  was  no  presumption 
of  negligence,  either  on  tbe  part  of  the  defend- 
ant or  plaintiff,  arising  from  the  mere  fact  that 
she  was  injured  while  alighting  from  the  car. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1283,  1399;  Dec.  Dig.  K  316, 
344.*) 
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5.  Neqlioknok   0!  121,  122*)  —  Bdbdbk  of 
Pboop. 

The  burden  of  proving  negligence,  whether 
of  the  defendant  or  of  the  plaintiff,  rests  on  the 
part7  by  whom  such  negligence  is  alleged. 

[Bi.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  iS  217-234;  Dec.  Dig.  fi  121,  122.»] 

6.  Cabbubs  (i  S03*)--Pbematubx  Stabiv-Un- 
trstJAL  Stopping  Place. 

Where  a  street  car  slows  np  or  stope  at  an 
nnasual  stopping  place,  in  sncn  a  manner  as 
clearly  to  invite  a  passenger  to  alight,  and  the 
passenger  attempts  to  do  so,  using  due  and 
proper  care,  it  is  the  duty  of  the  persons  in 
charge  of  the  car  not  to  start  it  anodenly  and 
in  such  a  manner  aa  to  endanger  the  passen- 
ger's safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  }  1228%;   Dea  Dig.  i  303.»] 

7.  NEOLIQENC*    ({   98*)— CONOUBBENT    Neqli- 
GBNCE. 

Where  plaintiff  la  injured  by  the  concur- 
rent negligence  of  both  plaintiff  and  defendant, 
plaintiff  cannot  recover,  under  the  rule  that  tlte 
law  will  not  measure  degrees  of  negligence. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  U  83,  166;    Dec.  Dig.  i  98.*] 

8.  DaKAOKS  (I  96*)— MCASUBB— PSBSORAI.  In- 

ruaxta. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  a  street  car,  the  measure 
of  her  damages  is  such  a  sum  as  will  reason- 
ably compensate  her  for  her  injuries,  taking  in- 
to consideration  her  pain  and  suffering,  loss  of 
al^ity  to  labor,  loas  of  time,  expenses  for  med- 
ical, snrglcal,  and  hospital  attendance,  and,  if 
■och  in;iurie«  are  permanent,  that  fact  should 
be  considered  in  determining  the  amount  of  the 
verdict. 

[Dd.  Note.— For  other  casM,  aee  Damages, 
Cent  Dig.  ii  222-229;   Dec^Ig.  |  95.*] 

Action  by  Elsie  M.  Coyle  against  the  Peo- 
Ide'a  Railway  Company  to  lecover  damages 
tor  Injuries  to  plaintiff  as  a  passenger,  sns- 
tained  wblle  attempting  to  alight  from  one 
ot  defendant's  cars.    Yeidict  for  plaintiff. 

Argned  before  LOBE,  a  J.,  and  SPRU- 
ANCE  and  BOYOB,  JJ. 

J.  Harvey  Whlteman  and  William  F.  Smal- 
ley,  for  plalntUE.  Robert  H.  Richards,  for 
defendant 

8PRUANGE,  J.  (charging  the  jury).  Gen- 
tlemen of  the  jury :  Tbls  action  Is  brought 
by  the  plaintiff,  Elsie  M.  Coyle,  against  the 
defendant,  the  People's  Railway  Company,  a 
corporation  of  this  state,  to  recover  damages 
for  personal  Injuries  of  the  plaintiff,  alleged 
to  have  been  occasioned  by  the  negligence 
of  tbe  defendant. 

The  plaintiff  contends  that  on  September 
1,  1906,  she  was  a  passenger  on  one  of  tbe 
cars  of  the  defendant,  going  westward  on 
Second  street  In  this  city,  and  that  near  the 
Intersection  of  the  westerly  side  of  Walnut 
street,  while  attonptlng  to  alight  from  said 
car  after  the  same  had  come  to  a  stop,  the 
said  car  was  negligently  and  suddenly  start- 
ed, wbGreby  she  was  thrown  from  the  car  to 
the  bed  of  the  street  and  seriously  Injured. 

Tlie  defendant  contends  that  It  was  guilty 
ot  no  negligence  whatever ;  that,  at  the  time 
tbe    plaintiff  attempted  to  alight  from  the 


car,  the  car  was  In  motion;  and  that  her 
falling  or,  being  thrown  from  the  car  was 
solely  due  to  her  own  negligence. 

[1]  A  street  railway  company.  In  letting 
its  passengers  on  and  off  Its  cars.  Is  bound 
to  stop  at  Its  usual  stopping  places,  and  to 
wait  a  reasonable  time  for  passengers  to  get 
off  or  on,  and  also  to  use  all  reasonable  care 
to  secure  the  safety  of  Its  passengers.  It  Is 
admitted  In  tbls  case  that  the  defendant,  at 
the  time  of  the  said  accident,  was  a  common 
carrier  engaged  In  the  business  of  transport- 
ing passengers  for  hire. 

A  common  carrier  of  this  character  Is  held 
to  strict  care  In  the  safe  tramQH>rtatlon  of 
Its  passengers,  but  It  is  not  an  Insurer  of 
their  safety  under  all  circumstances,  being 
only  responsible  for  its  negligence. 

[2]  On  tlie  other  hand,  there  is  a  duty  rest- 
ing upon  the  passenger  to  act  with  prudence 
and  to  use  the  means  provided  for  his  trans- 
portation with  reasonable  discretion  and  care, 
and.  If  his  negligent  act  causes  or  contrib- 
utes to  the  Injury  of  which  he  complains,  he 
cannot  recover.  It  la  the  duty  of  the  pas- 
senger to  exercise  all  reasonable  care  In 
alighting  from  a  car.  Reasonable  care  is 
such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  similar  circumstances; 
such  care  being  proportioned  to  the  risk  In- 
curred. 

[3}  This  action  is  based  upon  the  negli- 
gence of  the  defendant,  and  to  entitle  the 
plaintiff  to  recover,  you  must  be  satisfied  by 
the  preponderance  or  greatw  weight  of  the 
evidence  that  the  negligence  of  the  defend- 
ant, which  caused  the  plaintiff's  Injuries, 
was  the  negligence  described  In  the  plain- 
tiff's declaration,  namely,  the  sudden  moving 
of  the  car  forward  or  backward  while  the 
plaintiff  was  In  the  act  of  alighting  ftom 
the  car. 

[4]  No  presumption  of  negligence,  either 
on  the  part  of  the  defendant  or  the  plaintiff, 
arises  from  the  mere  fact  that  the  plaintiff 
was  Injured  while  alighting  from  a  car  of 
the  defendant 

To  entitle  the  plaintiff  to  recover,  yon  must 
be  satlsfled,  from  a  preponderance  of  tbe  ev- 
idence, that  the  Injury  to  the  plaintiff  was 
caused  by  the  negligence  of  the  defendant 

[E]  The  burden  of  proving  negligence, 
whether  of  the  defendant  or  the  plaintiff, 
rests  upon  the  party  by  whom  such  negli- 
gence is  alleged. 

[I]  If  a  car  slows  np  or  stops  at  an  un- 
usual stopping  place.  In  such  a  manner  as 
clearly  to  invite  a  passenger  to  alight  and 
the  passenger  under  such  circumstances  at- 
tempts to  alight,  using  due  and  proper  care, 
it  is  tbe  duty  of  tbe  person  or  persons  hav- 
ing (diarge  of  the  car  not  to  suddenly  start 
the  car  in  audi  a  manner  as  to  endanger  the 
safety  of  the  alighting  passenger.  , 

[7]  If  the  Injury  complained  of  was  occa- 
sioned by  the  negligence  of  tbe  plaintiff,  or 
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by  the  concurrent  negligence  of  both  the 
plaintiff  and  defendant,  the  plaintiff  cannot 
recover,  as  the  law  In  such  caa'es  will  not 
attempt  to  measure  the  degree  of  negligence 
attributable  to  each  party. 

Tour  verdict  should  be  given  in  favor  of 
that  party  for  whom  Is  the  preponderance  or 
greater  weight  of  the  evidence. 

Where,  as  In  this  case,  the  testimony  Is 
conflicting,  the  Jury  should  reconcile  It  If 
they  can;  but  If  they  cannot  do  so,  they 
should  give  credence  to  that  part  of  It  which 
they  deem  most  worthy  of  belief. 

[B]  If  your  verdict  should  be  for  the  plain- 
tiff, It  should  be  for  such  sum  as  will  reason- 
ably compensate  her  for  her  Injuries,  tak- 
ing into  consideration  her  pain  and  suffer- 
ing, her  loss  of  power  to  perform  labor,  her 
loss  of  time  resulting  from  the  injuries  sus- 
tained by  her,  and  also  her  expenses  for  med- 
ical, surgical,  and  hospital  attendance  in- 
curred by  reason  of  tach  injuries:  and  If 
■nch  Injuries  are  of  a  permanent  character, 
that  fact  should  be  considered  in  determin- 
ing the  amount  of  the  verdict 

Verdict  for  plaintiff  for  $l,OO0i, 


0  Dal.  Cb.  165) 

NEWliIN  et  aL  v.  PHILLIPS  et  aL 

(Court  of  Ca»ancery  of  Delaware.    June  tZ, 

1911.) 

Appkai.   and    Bbbob  ({  79*)  —  Afpzaiabuc 

.  Obdbb— OvBBBCuno  Deucrber. 

Where  there  'are  several  defendants,  and 
one  demurs  and  the  other  angwera,  the  one  de- 
murring cannot  appeal  from  an  order  overruling 
his  demurrer,  thereby  splitting  the  cause  of  ac- 
tion. 

[Ed.  Note.-^or  other  cases,  see  Appeal  and 
B^ror,  Cent.  Dig.  It  464-493 ;  Dec.  Dig.  i  79.*] 

Bill  by  Harriet  I.  Newlln  and  another 
against  Katie  G.  Phillips,  executrix  of  the 
estate  of  Emma  A.  Newlln,  deceased,  and 
Amy  Eugenia  Clark.  From  an  order  over- 
ruling her  demurrer  to  the  bill,  the  last- 
named  defendant  filed  her  petition  for  ap- 
peal.    Petition  denied. 

See,  also,  00  AtL  1068. 

Harry  Emmons,  for  complainants.  >  Bobert 
Adair,  for  defendant  Clark. 

THB  CHANCELLOR.  The  bill  is  against 
the  executrix  of  Emma  A.  Newlln,  deceased, 
and  Amy  Eugenia  Clark.  Its  object  is  to  re- 
move a  cloud  upon  the  title  to  real  estate  in 
Delaware.  In  brief,  the  case  is  this.  James 
B.  Newlln  by  will  gave  all  bis  .property  to 
Ms  wife,  Emma  A.  Newlln,  using  words  that 
have,  been  construed  to  Import  a  life  estate 
to  her,  with  power  to  use  the  principal  or 
corpus  for  her  support,  with  remainder  to  the 
complainants  the  sisters  of  the  testator, 
James  B.  Newlln.  His  widow  was  his  ex- 
ecutrix. At  bis  death  James  B.  Newlin  held 
a.  mortgage  on  the  land  In  question,  and  it 
was  foreclosed  by  his  executrix,  bought  In  at 


the  sheriff's  sale  by  a  stranger  tor  a  snbstan- 
tial  price,  conveyed  to  him  by  the  sheriff, 
and  by  another  deed  by  the  stranger  imme- 
diately to  Emma  A.  Newlln  in  her  own  namci 
By  the  transaction  the  stranger  was  only  a 
conduit  for  the  title,  paid  nottiing  for  the 
land  and  received  nothing  from  Emma  A 
Newlln,  the  only  money  paid  being  an  amount 
necessary  to  cover  costs  of  the  foreclosure 
suit  and  the  taxes,  and  this  money  was  paid 
by  the  executrix  from  moneys  of  the  estate 
of  James  B.  Newlln.  By  an  express  allega- 
tion of  the  bill  the  mortgaged  premises  was 
substituted  for  the  mortgage. 

E^ma-  A.  Newlita  by  her  wUI  gave  to  the 
complnlnnnts  all  the  property  acquired  from 
her  husband  and  gave  the  residue  to  Amy 
Eugenia  Clark,  one  of  the  defendants,  and 
Katie  C.  PhUllps  was  executrix  of  E^ma  A. 
Newlin. 

The  claim  of  the  complainants  to  the  land 
in  question  is  twofold,  or  rather  in  the  alter- 
native, either  under  the  will  of  James  B. 
Newlln  or  Emma  A.  Newlin,  and  at  this 
point  it  is  not  necessary  for  the  dalm  to  be 
more  specific. 

To  the  bill,  the  defendant  Amy  Ehigrala 
Clark  demurred,  and  the  executrix  of  Emma 
A.  Newlln  has  answered  it.  After  argument 
of  the  demurrer  it  was  overruled  and  the 
defendant  Clark  ordered  to  answer.  It  was 
then  decided  that  there  was  a  cloud  upon 
the  title,  as  the  facts  to  show  the  real  origin 
of  the  title  of  the  land  in  Emma  A.  Newlin 
were  aliunde  the  record.  Following  the  order 
overruling  the  demurrer  the  defendant  Claik 
filed  a  petition  for  the  allowance  of: an  ap- 
peal therefrom,  and  this  motion  was  argued 
before  the  Chancellor. 

It  is  quite  clear  that  the  defendant  is  not 
entitled  at  this  time  to  an  appeal,  and  it  is 
manifestly  unwise  that  she  should  be  allowed 
it,  and.  two  reasons  may  be  urged  against  It: 
First,  that  an  appeal  will  not  lie  in  equity 
from  an  order  overruling  a  demurrer,  even 
where  there  is  a  single  defendant.  And  sec- 
ondly, when  there  is  more  thsji  one  defend- 
ant, and  one  defendant  answers  and  the  otb- 
er  demurs  and  the  demurrer  is  overruled,  the 
cause  cannot  be  split  up,  as  to  one  defend- 
ant going  to  the  appellate  court  and  as  to 
the  other  defendant  continuing  in  the  Court 
of  Chancery. 

I  doubt  seriously  whether  the  order  over- 
ruling a  demurrer  In  equity  la  an  interlocu- 
tory decree,  or  such  an  order  as  is  appealable. 
By  the  Constitution  of  Delaware  (article  4.  | 
12)  the  Supreme  Court  has  Jnrlsdictton  "to  re- 
ceive appeals  from  the  Court  of  Chancery  and 
to  determine  finally  all  matters  of  appeal  in 
the  interlocutory  or  final  decrees  and  proceed- 
ings in  chancery."  This  is  almost  identically 
the  language  of  the  Constitution  of  1881  (ar- 
ticle 6,  i  7).  By  the  earliet  Constitution  of 
1792  (artfde  7,  {  1)  Uie  Jurisdiction  was  con- 
ferred by  wider  langnagft  viz.,  "to  receive 
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and  determine  appeals  from  Interlocutory  or 
final  orders  or  decrees  ot  the  Chancellor." 
lUla  latter  proTlsion  was  construed  In  Tatem 
V.  Gilpin,  1  Del.  Ch.  13,  and  It  was  declared 
that  the  words  "Interlocutory  order  of  de- 
cree" must  be  taken  In  a  literal  sense  and 
that  the  right  of  appeal  was  not  enlarged 
bnt  secured  by  the  Oonstitution.  Therefore, 
a  preliminary  Injunction  which  was  more 
than  suspenalTe  in  Its  effect  was  held  In  the 
cut:e  dted  to  be  appealable,  whereas  a  pre- 
liminary injunction  sospenslve  only  would 
not  hare  been.  In  a  note  to  the  case  the 
learned  reporter,  Chancellor  Bates,  called  at- 
tention to  the  fact  that  th&  Constitution  of 
1831  was  different,  and  had  not  then  been 
construed,  nor  has  it  yet  been  construed. 
The  general  rule  is  that  only  final  decrees 
are  appealable  (Meagher  r.  Miimesota,  etc., 
Co.;  145  U.  S.  608,  12  Sup.  Ct  876,  36  L.  Ed. 
834;  Hohorst  v.  Hamburg,,  etc.,  Co.,  148  V. 
S.  262,  13  Sap.  Ot  590,  37  L.  Ed.  443).  and 
an  ordcs  oyerruling  a  demurrer  is  certainly 
not  sucb.  It  la  doubtful  if  It  \a  even  au  Inter- 
locutory order  in  a  technical  sense,  for,  as 
Professor  Langdeil  in  his  valuable  summary 
of  ^uity  Pleading,  page  103,  says: 

"A.  decision  on  a  demurrer  Is  never  fol- 
lowed by  a  decree  but  simply  by  an  order 
allowjtag  or  ovevrnling  the  demurrer  as  the 
case  may  be." 
And  again: 

"The  demurrer  in  equity  does  not  admit 
the  truth  of  the  tiill;  it  merely  assumes  It  is 
the  truth  for  the  sake  of  the  argument.  If 
it  be  overruled,  therefore  it -does  not  follow 
that  the  oomplainant  is  entitled  to  a  decree; 
for  he  must  first  prove  his  bill.  The  defend- 
ant therefore  whose  demurrer  has  been  over- 
ruled not  only  may  but  must  answer  the  bill; 
and  by  his  answer  he  may  avail  himself  of 
every  defense  just  as  if  no  demurrer  had 
been  interposed." 

See,  also,  1  Dan.  Cb.  PI.  and  Pr.  600. 
Such  an  order  is  one  concerning  pleadings, 
decides  nothing  except  that  the  defendant 
must  answer,  and  he  can  make  the  same  de- 
fense by  answer.  It  may  be  that  such  an 
order  will  be  held  to  be  not  appealable  in 
Delaware.  Barkadale  ▼.  Butler,  6  Lea 
(Tenn.)  454.  In  Chappel  v.  Funk,  57  Md.  465, 
tbe  dissenting  opinion  of  Judge  Alvey  pre- 
sents this  view  very  strongly.  In  Delaware 
an  order  overruling  a  demnrrer  to  a  iHea  to 
a  declaration  in  a  suit  at  law  was  not  sub- 
ject of  a  writ  of  error.  Norfolk  Lumber  Co. 
▼.  Simmons,  2  Marv.  817,  43  Atl.  163.  Fur- 
tbermore,  by  statute  in  Delaware,  "an  omis- 
sion to  claim  or  prosecute  an  appeal  from 
an  Interlocutory  decree  or  order  as  aforesaid 
sban  not  debar  a  party  from  making  any 
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objection  to  such  decree  or  order  upon  an  ap- 
peal from  the  final  decree."  But  on  this 
branch  of  the  case  I  do  not  express  a  definite 
optolon,  indicating  only  the  present  inclina- 
tion of  my  mind,  and  base  my  refusal  to  al- 
low the  appeal  on  the  second  ground. 

An  order  overruling  a  demnrrer  taken  by 
one  of  two  defendants  and  ordering  the  de- 
marring  defendants  to  answer  is  surely  not 
appealable.  Barksdale  v.  Butler,  6  Lea 
(Tenn.)  450;  Frow  v.  De  la  Vega,  15  WalL 
552,  554,  21  L.  Ed.  60.  The  reason  against 
allowing  an  appeal  under  sucb  circumstancea 
Is  Quite  obvious  and  is  well  stated  In  Barks- 
dale  V.  Butler  (cited  supra): 

"Such  a  practice  would  lead  to  a  multitude 
of  appeals,  coming  up  at  various  times,  In  the 
same  case,  involving  the  same  question,  leav- 
ing t;he  cause  to  progress  In  the  court  belo^ 
without  having  the  necessary  parties  before 
the  court  and  requiring  the  depositions  of  the 
same  witnesses,  it  may  be,  to  be  taken  sev- 
eral times." 

In  Frow  v.  De  la  Tega  (cited  supra), 
where  there  were  several  defendants,  and 
one  made  default  and  as  to.  him  a  decree  pro 
coufesso  was  taken,  to  which  he  took  an  ap- 
peal; but  it  was  disallowed  by  the  Supreme 
Court  because  it  was  not  a  final  decree  and 
sucb  could  not  be  entered  until  it  was  en- 
tered as  to  all  the  parttes,  including  the  de- 
fendant in  default. 

This  proposition  ia  thus  stated  in  2  Qyc. 
588: 

"An  appeal  or  writ  Of  error  will  not  lie  as 
a  rule,  unless  ther6  be  a  final  disposition  of 
tbe  case  as  to  all  the  parties." 

And  cases  from  many  states  are  cited  to 
support  this,  which  it  is  not  necessary  to  re- 
view. 

I  am  also  clear  that  the  executrix  of  Emma 
A.  Newlin  is  not  surely  a  formal  party  but 
a  proper  party,  who  under  a  certain  view 
that  may  be  taken  of  the  case  when  finally 
heard,  the  estate  of  Emma  A.  Newlin  may  be 
vitally  interested.  Whether  she  is  a  neces- 
sary or  proper  party  is  not  now  before  me,  so 
as  to  call  for  a  decision  of  the  question. 

For  the  reason,  then,  tliat  the  order  from 
which  an  appeal  is  prayed  is  not  against  all 
the  parties,  I  decline  to  allow  the  appeal. 

In  order,  however,  not  to  preclude  the  de- 
fendant. Amy  EMgenia  Clark,  from  making 
her  defense  by  answer,  I  will  on  an  appli- 
cation promptly  made  by  the  solicitor  for 
her  guardian,  extend  the  time  for  answering, 
though  the  defendant  by  not  answering  with- 
in the  time  fixed  by  the  rules  of  court  is  in 
default  and  a  decree  pro  confeeso  against 
her  might  be  asked  for  by  the  complainant 

Let  an  order  be  entered  accordingly. 
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C78  N.  H.  184) 

DBEW  y.  KINO  et  aL 

(Sapreme    Oonrt   of   New    Hampshire.     Goos. 

Jane  24,  19U.) 

1.  Baiucert    (I    28*)  —  Pebfobuarcx    bt 
Bailee. 

Defendant,  on  receiving  a  touring  car  for 
safe-keeping,  signed  a  receipt  which  read,  "Re- 
ceived of  Holmen  A.  Drew,  sheriff,  for  safe- 
keeping *  •  *  one  Reo  touring  car,  all  of 
the  value  of  $1,000,  and  which  I  afree  to  de- 
liver to  him  •  •  •  on  demand,  m  good  or^ 
der  and  condition  as  the  same  are  now  in,"  and 
on  demand  offered  to  return  the  car  in  as  good 
condition  as  when  received,  but  plaintiff  refused 
to  accept  it,  on  the  ground  that  defendants  were 
obliged  to  deliver  to  him  a  car  of  the  value  of 
$1,000,  although  its  value  when  receipted  for 
was  less.  Held,  that  defendants  had  performed 
their  eontiact,  and  were  not  liable. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  ff  107-116;  Dec.  Dig.  |  28.*] 

2.  Bailment  (|  32*)— AonoN  Betwebk  Bail- 
OB  AND  Bailee— Damages. 

Where  a'  bailee  receives  a  touring  car  for 
safe-keeping  and  signs  a  receipt,  stating  its 
valne  at  |1,000,  and  agreeing  to  deliver  it  to 
the  bailor  on  demand,  and  thereaftfer  fails  to  de- 
liver on  demand,  without  legal  excnse,  he  ia 
liable  for  the  agreed  value  of  the  car. 

[Eid.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  1 188 ;   Dec.  Dig.  i  32.*] 

Transferred  from  Superior  Court,  CooB 
County;    Pike,  Judge. 

Action  by  Holman  A.  Drew  against  Elli  J. 
King  and  others.  Plaintiff  nonsuited,  and 
case  transferred  from  the  superior  court  on 
his  exceptions.    Exc^ti<mB  overruled. 

Trover,  for  a  Beo  touring  car  taken  by  the 
plaintiff,  who  is  sheriff  of  the  county,  on  a 
writ  against  Alfred  Lauziere,  and  receipted 
for  by  the  defendants  on  August  7,  1908. 

Th«  material  part  of  the  receipt  signed  by 
the  defendants  ia  as  follows :  "Received  of 
Holman  A.  Drew,  sheriff,  for  safe-keeping, 
*  ♦  ♦  one  Beo  touring  car,  all  of  the  val- 
ne of  one  thousand  dollars,  and  which  I 
agree  to  deliver  to  him  or  any  other  proper 
officer  on  demand,  in  good  order  and  condi- 
tion as  the  same  are  now  in,  free  of  all  ex- 
pense or  charge  for  keeping;  hereby  waiv- 
ing demand  upon  this  receipt  (within  thirty 
days  after  judgment),  as  is  by  law  prescrib- 
ed." 

February  26,  1910,  the  plaintiff  demanded 
of  the  defendants  "one  Beo  touring  car  of 
the  value  of  one  thousand  dollars."  The  de- 
fendants were  ready  and  willing  to  deliver 
the  IdenOcnl  car  for  which  they  receipted, 
but  the  plaintiff  declined  to  receive  it  as  it 
was  not  worth  $1,000.  At  the  date  of  the 
demand,  the  car  was  in  the  same  condition 
as  when  received  from  the  plaintiff,  but  was 
worth  only  $177.50.  The  plaintiff  claimed 
that  the  defendants,  having  described  the 
car  in  the  receipt  as  of  the  value  of  $1,000, 
were  obliged  to  deliver  to  him  a  car  of  that 
value ;  and  that  if  the  car  receipted  for  was 
worth  less  than  $1,000,  its  delivery  in  as 
good  condition  as  when  received  from   the 


sheriff  was  not  a  fulfillment  of  their  agree- 
ment 

Herbert  I.  Ooss,  for  plaintiff.    Blch  *  Kar- 
ble  and  Sullivan  &  Daley,  for  defaidanta. 

BINOHAM,  J.    [1,  t]  By  the  express  terms 

of  the  contract  of  bailment,  the  defendants 
agreed  that  they  had  received  for  safe-keep- 
ing a  Reo  touring  car  of  the  valne  of  $1,000, 
and  that  they  would  return  the  same  to  the 
plaintiff  upon  demand  in  as  good  condition  as 
the  same  was  then  in.  The  case  discloses 
no  facts  from  which  it  could  be  oonclnded 
that  they  failed  to  comply  with  the  terms  of 
the  contract  On  the  contrary.  It  appears 
that  when  the  property  was  demanded  tbey 
offered  to  return  the  car  in  as  good  condi- 
tion as  when  received,  and  that  the  plaintiff 
declined  to  accept  it  This  was  a  compliance 
with,  and  not  a  breach  of,  the  contract  Had 
they  failed  to  comply  with  the  demand  with- 
out legal  excuse,  they  would  have  rendered 
themselves  liable  for  the  agreed  value  of  the 
car,  but  in  this  they  were  not  wanting. 
WMttredge  v.  Maxam,  68  N.  H.  323,  824,  44 
Atl.  491;  Healey  v.  Hutchinson,  06  N.  H. 
816,  818,  20  Atl.  382;  Scott  v.  Whlttempre^ 
27  N.  H.  809.  The  nonsuit  was  properly 
ordered. 
Elxceptton  overruled.    All  ooncnma. 


(n  N.  H.  UO) 
BENNETT  ▼.  ODELL  MFG.  CO. 
(Snpieme  Oonrt  of  New  Hampsbiie.    Cboa. 
June  6,  1911.) 

EjXplosivbs   (I  8*)  — NmsANOE  — Pboxihais 

Cause  of  Injubt. 

The  maintenance  of  a  nnisance  npon  land 
by  nnlawfally  storing  explosives  thereon  was 
not  the  proximate  cause  oc  the  injury  to  a  boy 
who  had  entered  the  premises  without  permia- 
sion  and  carried  the  explosives  away  iad  set 
them  off,  injuring  himself. 

[EA.  Note.— For  other  cases,  see  Eb:ploaive>, 
Cent  Dig.  |i  4,  6;   Dec.  Dig.  |  8.*] 

Transferred  from  Superior  Court,  Coo« 
County;  Pike,  Judge. 

Action  by  Ralph  Bennett  against  the  Odell 
Manufacturing  Company.  Order  of  nonsuit, 
and  case  transferred  from  the  Superior  Court 
on  plaintiff's  exceptions.  Exceptions  over- 
ruled. 

The  defendants  maintained  a  storehouse 
upon  their  land  in  the  village  of  Groveton, 
and  kept  therein  supplies  for  their  l<«glng 
business,  including  dynamite  and  copper  caps 
for  exploding  the  same.  The  building  was 
kept  locked.  The  defendants  were  about  to 
make  another  use  of  the  premises,  and  on 
the  day  of  the  accident  two  of  their  employes 
were  engaged  in  moving  the  contents  to  an- 
other place.  Balph  Bennett,  a  boy  about 
nine  years  old,  went  to  the  building,  found 
the  door  open,  saw  no  one  inside,  altered, 
and  picked  up  and  carried  away  some  of  the 
copper  exploders  which  he  saw  lying  upon 
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the  floor.  He  took  tbe  caps  borne,  placed  one 
on  a  block,  struck  It  with  an  axe,  and  re- 
ceived the  Injorles  complained  of.  He  was 
not  seen  at  or  In  the  storehouse  by  any  one. 

Llbby  &  Coulombe,  for  plaintiff.  Drew, 
Shurtleff  &  Morris  and  W.  H.  Newell,  for 
defendants. 

PARSONS,  €.  J.  The  plaintiff  does  not 
contend  that  recovery  can  be  had  for  Injury 
to  an  Infant  trespasser  because  of  the  condi- 
tion of  the  defendants'  premises,  in  tbe  ab- 
sence of  active  intervention  by  them.  Hobbs 
V.  Company,  75  N.  H.  73,  70  AU.  1082,  18  Ij. 
R.  A.  (N.  S.)  93 ;  Buch  v.  Company,  69  N.  H. 
257,  44  Atl.  809,  76  Am.  St  Rep.  163;  Frost 
V.  Railroad,  64  N.  H.  220.  9  Atl.  790,  10  Am. 
St  Rep.  396;  Clark  v.  Manchester,  62  N.  H. 
577.  He  claims  that  tbe  defendants  were 
making  an  unlawful  use  of  their  land  in  stor- 
ing explosives  upon  it  and  that  such  use 
constituted  a  nuisance.  Conceding  this  to 
be  80,  tbe  danger  which  would  render  such 
use  a  nuisance  is,  as  stated  in  the  plaintiff's 
brief,  tbe  chance  of  an  explosion  wbicb  would 
probably  have  resulted  in  great  loss  of  prop- 
erty and  life.  But  no  such  explosion  has 
occurred.  There  is  no  connection  between 
the  wrong  diarged  and  the  Injury  suffered, 
and  consequently  no  ground  upon  which  the 
defendants  can  be  held  chargeable  for  the  in- 
jury complained  of.  McGlll  v.  Company,  70 
N.  H.  125,  46  AU.  684,  85  Am.  St  Rep.  6ia 

Exception  overruled.    AU  concurred. 

(231  Pa.  Z19) 

WASLBB  V.  ROSSMAN  et  al. 

(Supreme  Coort  of  Pennsylvania.    April  10, 
1911.) 

1.   GOVKNANTS  (I  S*)— FOBUAL  RKQ0I8ITKB. 

Whatever  shows  the  intent  of  the  parties 
to  bind  themselves  to  a  performance  of  a  thing 
stipulated  may  be  deemed  a  covenant  without 
regard  to  the  mere  form  of  expression,  and  hence 
a  recital  in  a  deed  that  a  certain  mortgage  "is 
intended  to  be  paid  off  and  satisfied  of  record" 
amoants  to  a  covenant  to  satisfy  tbe  mortgage  of 
record. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Oent  Dig.  |  8;  Dec.  Dig.  |  S.*] 

2.  EexoFPM.  (I  22*)  — BsxoppBL  bt  Died  — 
Covenants. 

A  recital  in  a  deed  that  a  certain  mortgage 
is  intended  to  be  paid  off  and  satisfied  of  rec- 
ord, being  equivalent  to  a  covenant  so  to  do,  will 
work  an  estoppel  against  tbe  grantor,  and,  un- 
less overcome,  will  t>e  sufficient  to  defeat  the 
foreclosure  of  the  mortgage  by  him. 

[EA.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  27-61;   Dec.  Dig.  I  22.*] 

3.  COVBNANTS   (I  79*)— PbBSONS   E^ITITLED   TO 
BENKirr  —  GONVETANCX     BT     HUBBAND     FOB 

Wife. 

Where  a  hustwnd  covenants  to  pay  off  and 
satisfy  of  record  a  mortgage  on  land,  such  cove- 
nant being  contained  in  a  deed  to  a  grantee  who 
immediately  reconve^s  the  property  to  tbe  gran- 
tor's wife,  tbe  wife  is  entitled  to  tbe  benefit  of 
the  covenant,  the  grantee  being  a  mere  conduit 
through    which   the   title   pcusses   to   avoid    tbe 


doctrine  of  the  identity  of  husband  and  wife, 
and  the  fact  that  tbe  wife  takes  Uie  property  for 
a  nominal  consideration  in  money  Is  Immaterial, 
as  the  law  will  presume  the  transfer  a  gift  from 
her  husband. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  H  78-82;   Dec.  Dig.  f  7».*] 

4.  EeTOPPBL  (I  38*)  —  Ebtoffel  bt  Deed  — 

WABBANTT— ArTEB-ACQUIBSD   TiTLE. 

The  grantor  in  a  general  warrantjr  deed 
cannot,  as  against  the  grantee,  acquire  title  to 
the  land  under  a  mortgage  which  was  a  lien  on 
it  at  tbe  date  of  his  conveyance. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Oent  Dig.  i|  90-407;  Dec  Dig.  |  38.*] 

5.  Covenants  (|  4*)— Statdtobt  Fobk. 

Where  a  husband  conveys  land  to  another, 
and  causes  the  grantee  to  place  a  mortgage  upon 
the  land  to  the  nusband  and  then  takes  a  recon- 
veyance subject  to  the  mortage,  and  conveys 
the  land  to  his  wife,  through  an  intermediary, 
the  latter  deed  is  within  the  act  of  May  28,  1716 
(1  Smith's  Laws,  p.  95),  f  6,  providing  that  the 
words  "grant  bargain,  and  sell"  in  a  recorded 
fee-simple  deed  shall  be  held  an  express  cove- 
nant to  the  grantee  against  incumbrances,  and 
for  quiet  enjoyment,  and  hence  the  words  "grant, 
bargain,  and  sell"  in  the  deed  imply  a  Covenant 
against  tbe  mortgage. 

[Eid.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  |  4;  Dec.  Dig.  |  4.*] 

6.  RETOKltATION     OF    INSTBUVENTS     (|     19*)  — 

Mistake— MurnALmr  or  Mistake. 

A  written  instrument  cannot  be  reformed 
for  mistake  unless  the  mistake  is  by  both  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  Si  74-78;  Dec.  Dig. 
8  19.*] 

7.  Reformation  of  Instbitmentb  (|  25*)  — 
Mistake— Defenses— Neouoxnob  of  Pulir- 
tiff. 

Where  a  party  who  can  read  fails  to  read 
the  deed  which  is  placed  before  him  for  execu- 
tion, he  is  guilty  of  such  negligence  as  will  pre- 
clude relief  in  equity  or  at  law. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  i  88;  Dec.  Dig.  i 
25.*] 

8.  Refoemation  of  Instbumertb  (|  46*)  — 
Mistake— Stjfficienct  of  Evidence. 

In  order  to  reform  a  deed  on  the  ground  of 
mistake,  it  must  clearly  appear  by  tbe  testimony 
of  witnesses,  who  distinctly  remember  the  fact 
that  a  mistake  was  made,  and  the  testimony 
must  be  clear  and  of  such  weight  as  to  carry 
conviction  to  tlie  mind. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  if  167-198;  Dec. 
Dig.  i  45.*] 

Appeal  from  Common  Fleas  Circuit  Court, 
Philadelphia  County. 

Action  by  George  W.  Waslee  against  Paul 
Rossman  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Aflarmed. 

The  court  charged  In  part  as  follows: 
"This  suit  Is  upon  a  mortgage  for  14,260. 
The  suit  was  brought  In  the  name  of  O.  Per- 
cy Lemont,  assignee  of  George  W.  Waslee^ 
who  was  assignee  of  the  Continental  Title  & 
Trust  Company,  who  was  assignee  of  George 
W.  Waslee,  the  Mortgagee,  v.  Paul  Rossman, 
Mortgagor,  and  Lulu  Waslee,  Real  Owner. 
No  interest  was  ever  paid  upon  this  mort- 
gage, and  the  suit  is  to  recover  the  principal 
sum  and  Interest    The  mortgage  Is  secured 
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upon  the  premises  1942  Nortb  Eleventh  etreet, 
Philadelphia.  It  appears  that  George  W. 
Waslee  had  agreed  to  purchase  the  property 
from  Moses  Hamburger,  and  bad  paid  $100 
on  account,  and  at  or  about  May  8,  1905,  lie 
paid  the  balance  of  the  purchase  money  for 
the  property  to  Moses  Hamburger.  George 
W.  Waslee,  however,  did  not  take  the  title 
In  his  own  name,  but  on  May  8,  1905,  Moses 
Hamburger  conveyed  to  Paul  Rossman  (who 
was.  a  straw  man),  the  consideration  men- 
tioned In  the  deed  being  $4,250.  On  the  same 
day,  Paul  Rossman  created  a  mortgage  for 
$4,250,  upon  which  the  present  suit  has  been 
brought;  and  upon  the  same  day,  May  8, 
1905,  Paul  Rossman  conveyed  to  George  W. 
Waslee  for  a  consideration  mentioned  In  the 
deed  of  $1,  subject  to  the  mortgage  of  $4,250 
from  Rossman  to  Waslee.  The  deed  from 
Hamburger  to  Rossman,  and  the  mortgage 
from  Rossman  to  Waslee  was  recorded  May 
8,  1905.  The  deed  from  Rossman  to  Waslee 
was  not  recorded  until  January  9,  1906.  On 
January  9,  1906,  George  W.  Waslee  assigned 
to  the  Continental  Title  &  Trust  Company 
the  mortgage  for  $4,250,  and  on  the  same  day 
George  W.  Waslee  created  a  mortgage  in 
favor  of  the  Continental  Title  &  Trust  Com- 
pany for  $2,500.  The  assignment  and  the 
mortgage  for  $2,500  were  recorded  on  Janu- 
ary 9, 1906.  The  transaction  between  George 
W.  Waslee  and  the  Continental  Tltie  &  Trust 
Company  was  as  follows:  The  Continental 
Title  &  Trust  Company  loaned  to  Waslee 
$2,500  upon  bis  collateral  note,  with  the 
mortgage  for  $4,250  as  collateral  security, 
and  also  took  a  mortgage  from  Waslee  for 
$2,500  upon  the  same  property.  On  Janu- 
ary 12,  1906,  George  W.  Waslee,  by  deed 
recorded  the  same  day,  conveyed  the  prem- 
ises in  question  to  Paul  Rossman  for  a  con- 
sideration mentioned  in  the  deed  for  $1, 
subject  to  a  mortgage  of  $2,500  created  in 
favor  of  the  Continental  Title  &  Trust  Com- 
pany. The  deed  from  Waslee  to  Rossman  of 
January  12, 1906,  recited  the  deed  from  Rosa- 
man  to  Waslee  of  May  8, 1906,  subject  to  the 
$4,250  mortgage,  and  then  uses  the  follow- 
ing words:  "Which  said  mortgage  debt  la 
intended  to  be  paid  off  and  satisfied  of  rec- 
ord." On  the  same  date,  Paul  Rossman  con- 
veyed the  premises  to  Lulu  Waslee,  for  a 
consideration  mentioned  In  the  deed  of  $1, 
subject  to  the  $2,500  mortgage.  On  March 
11,  1907,  Lulu  Waslee  paid  to  the  Continental 
Title  &  Trust  Company  $2,500,  which  George 
W.  Waslee  had  borrowed,  the  $2,500  mort- 
gage to  the  Continental  Title  ft  Trust  Compa- 
ny was  satisfied  of  record  as  of  March  16, 
1907,  and  the  mortgage  of  $4,250  was  assign- 
ed back  to  George  W.  Waslee.  This  assign- 
ment was  recorded  on  March  12,  1907.  On 
October  3,  1908,  George  W.  Waslee  assigned 
to  G.  Percy  Lemont  the  $4,250  mortgage. 
This  assignment  was  recorded  January  7, 
1909.  G.  Percy  Lemont  gave  no  consideration 
whatever  for  this  assignment,  but  acted  in 
tbe  matter  simply  for  Waslee,  as  what  Is  call- 


ed a  "straw  man."  Q.  Percy  Lemont  bron^t 
suit  upon  the  mortgage,  and  the  praecipe  for 
8<^  fa.  is  marked  "filed  October  22,  1908-" 
On  May  1,  1909,  G.  Percy  Lemont  reassigned 
to  George  W.  Waslee  the  $4,250  mortgage, 
which  assignment  was  recorded  May  7,  1909. 

"As  I  have  reached  the  conclusion  that 
there  is  nothing  to  be  submitted  to  the  Jury, 
and  that  It  is  the  duty  of  the  court  to  in- 
struct the  Jury  to  find  a  verdict,  I  shall  give 
my  view  briefly  in  order  that  my  view  as 
trial  Judge  may  be  reviewed  by  the  court  in 
banc,  or,  if  desired  by  the  Supreme  Court 

"Among  other  defenses  set  up  by  the  de- 
fendant, is  the  equitable  defense  that  George 
W.  Waslee  Is  stopped  from  enforcing  the 
mortgage  against  Lulu  Waslee,  because  in 
the  deed  of  January  12,  1906,  he  conveyed 
the  premises  to  Rossman  subject  to  the  $2,- 
600  mortgage,  and  reciting  the  deed  of  Ross- 
man to  Waslee  of  May  8,  1905,  subject  to 
the  $4,250  mortgage,  used  thereafter  the 
following  words:  'Which  said  mortgage  debt 
Is  intended  to  be  paid  off  and  satisfied  of 
record;'  and  the  deed  from  Paul  Rossman 
to  Lulu  Waslee  recites  the  consideration  of 
$1,  subject  to  ithe  $2,500  mortgage.  (The 
deed  from  Paul  Rossman  to  Lulu  Waslee,  of 
January  12,  1906,  is  silent  as  to  the  $4,250 
mortgage.)  If  the  present  mortgage  had 
been  sold  for  value  and  the  assignee  of  the 
mortgage  were  attempting  to  enforce  the 
mortgage,  the  law  might  be  different,  but  the 
trial  Judge  is  of  opinion  that  the  defense  Is 
a  valid  one  agalnist  George  W.  Waslee,  and 
as  it  arises  from  the  deeds  themselves,  there 
Is  no  question  for  a  Jury  to  consider;  and 
that  the  present  plaintiff,  George  W.  Was- 
lee, cannot  enforce  his  mortgage  against  Lu- 
lu Waslee,  because  the  words  of-  his  deed 
to  Paul  Rossman,  of  January  12, 1906,  'which 
said  mortgage  debt  is  intended  to  be  paid 
off  and  satisfied  of  record,'  estop  him  from 
enforcing  the  $4,250  mortgage. 

"For  this  reason  the  Jury  is  instructed  to 
find  a  verdict  for  the  defendant." 

Verdict  and  Judgment  for  defendants. 
Plaintiff  appealed. 

Argued  before  FELL,  C  X,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Frederick  A.  Sobemheimer  and  Joseph  W. 
Gross,  for  appellant.  Stanley  Folz  and  Leoa 
H.  Folz,  for  appellees. 

MOSCHZISKER,  J.  Prior  to  the  begin- 
ning of  the  transactions  whl<A  we  are  about 
to  state,  George  W.  Waslee,  the  plaintUt. 
bad  lived  for  several  years  with  Lulu  Was- 
lee, the  defendant,  whom  he  called  his  wife, 
altiiough  they  had  not  berat  formally  mar- 
ried. In  May,  1905,  the  plaintiff  purchased 
a  piece  of  real  estate,  1942  North  Eleventh 
street,  Philadelphia,  for  $4,250.  At  his  di- 
rection the  title  was  conveyed  to  one  Ross- 
man, who,  on  the  same  day.  May  8,  190S. 
executed  a  mortgage  to  Waslee  for  the 
amount  of  the  purchase  money,  and  forth- 


Digitized  by  VjOOQ  IC 


Pa.) 


VTASLiEE  V.  BOSSMAN 


646 


vrlth  deeded  to  blm  the  property,  subject  to 
the  mortgage.  This  deed,  although  delivered 
on  Its  date,  was  not  recorded  until  Janu- 
ary 9,  1906.  On  that  day  the  plaintiff  as- 
signed the  mortgage  to  the  Continental  Title 
&  Trust  Company  as  collateral  for  a  loan  of 
92,600,  and,  as  additional  security,  be  exe- 
cuted another  mortgage  upon  the  same  prop- 
erty In  the  amount  of  the  loan.  Three  days 
later  Waslee  and  Lulu  Waslee,  the  Litter 
referred  to  In  the  deed  as  the  wife  of  the 
former,  gave  a  deed  to  Rossman,  expressly 
subject  to  the  ^,500  mortgage,  and  reciting 
therein  the  deed  of  May  8,  1905,  froTn  Boss- 
man  to  Waslee,  subject  to  the  $4,250  mort- 
gage, adding  "which  said  mortgage  debt  Is 
intended  to  be  paid  off  and  satisfied  of  rec- 
ord." Directly  thereupon  Rossman  conveyed 
the  property  to  the  defendant,  uubjeet  only 
to  the  $2,500  mortgage,  describing  her  as 
"the  wife  of  George  W.  Waslee."  About  four 
months  after  this  the  plaintiff  and  the  de- 
fendant were  formally  married,  and  on 
March  11,  1907,  the  f2,500  loan  was  paid  off, 
the  mortgage  satisfied  of  record,  and  the 
$4,250  mortgage  reassigned  to  Waslee.  In 
August,  1908,  a  divorce  suit  was  instituted 
by  the  plaintiff  against  the  defendant,  and, 
while  the  proceedings  were  pending,  Waslee 
assigned  the  latter  mortgage  to  a  straw  man, 
who  subsequently  reassigned  it  to  him.  un 
October  22,  1908,  a  scl.  fa.  Issued  upon  this 
mortgage.  The  court  below  held  that  it 
must  be  treated  as  satisfied,  and  directed  a 
verdict  for  the  defendant  The  plaintiff  has 
appealed  from  the  Judgment  thereon. 

In  order  properly  to  review  this  ease  it 
Is  necessary  to  have  In  mind  not  only  the 
conceded  facts  as  we  have  narrated  them, 
but  also  certain  testimony  adduced  at  the 
trial.  The  plaintiff  offered  the  mortgage 
and  its  assignments  in  evidence,  and  stated 
that  neither  the  principal  nor  any  interest 
thereon  had'tver  been  paid.  The  defendant 
then  offered  the  other  documents,  and  tes- 
tified that  Waslee  had  made  a  gift  of  the 
property  to  her;  that  he  had  given  her  the 
title  papers,  and  had  said  "the  house  is 
yoUTB  outside  of  the  mortgage."  There  is 
some  confusion  in  the  testimony  as  to  this 
statement;  the  plaintiff  contends  that  the 
reference  was  to  the  $4,290  mortgage,  and 
the  defendant  that  the  $2,500  mortgage  was 
meant.  We  think  the  latter  Is  the  more 
probable,  but  for  the  purposes  of  this  case 
It  is  sufficient  to  say  that  It  Is  not  clear. 
The  defendant  claimed  that  she  did  not 
know  ot  any  intention  on  the  part  of  her 
bnsband  to  keep  the  $4,290  mortgage  alive 
after  the  gift  of  the  house  to  her.  The  no- 
tary public  who  acted  at  the  time  the  prop- 
erty was  placed  in  Mrs.  Waslee's  name, 
stated  that  the  plaintiff  had  Introduced  the 
defendant  as  his  wife,  and  bad  remarked,' 
"this  property  I  am  conveying  Is  subject  to 
$2,600."  In  rebuttal,  the  plaintiff  testified 
that  tbe  house  was  originally  purchased  with 
bis  money;    that  Rossman  acted  In  his  be- 


half In  taking  tbe  title,  in  executing  the 
mortgage,  and  in  reconveying  the  premises 
to  him;  that  he  had  conveyed  the  title  to  his 
wife  at  a  time  when  he  had  placed  an  ex- 
press business  In  her  name,  and  that  the  con- 
veyance was  made  for  tbe  purpose  of  giving 
her  a  good  business  credit;  that  Rossman 
was  a  straw  man  in  that  transaction;  that 
the  $2,500  was  borrowed  by  him  for  the  pur- 
pose of  purchasing  this  express  business,  and 
after  Its  sale,  the  proceeds  were  given  to 
his  wife,  who  deposited  the  money  in  a  bank 
account  kept  In  her  name;  that  the  $2,500 
was  subsequently  paid  off  with  his  money 
and  at  his  direction,  by  a  check  on  this  bank 
account;  that  after  this  "she  told  me  she 
bad  paid  the  mortgage  off  and  had  the  other 
mortgage  reassigned  back  to  me — tbe  $4,250 
mortgage."  He  denied  that  he  bad  said 
anything  about  the  property  being  subject 
only  to  $2,500;  and  stated  that  he  did  not 
know  of  the  recital  In  tbe  deed  to  the  effect 
that  tbe  $4,250  mortgage  was  Intended  to 
be  paid  off  and  satisfied  of  record,  as  he 
"never  read  it."  Finally,  he  asserted  that 
It  bad  always  been  bis  intention  to  keep  the 
$4,250  mortgage  alive  and  to  hold  it  for 
himself.  On  cross-examination,  he  admitted 
that  he  had  sworn  in  the  divorce  proceed- 
ings "that  be  had  no  personal  estate" ;  "that 
tbe  respondent  Is  In  possession  of  and  has 
title  In  her  own  name  to  the  premises,  1942 
North  Eleventh  street";  and  that  "these 
premises  are  clear  of  incumbrance  and  cost 
$4,250."  He  explained,  however,  that  he 
did  not  know  that  a  mortgage  was  personal 
estate,  and  that  be  only  meant  that  the  prop- 
erty was  clear  of  tbe  $2,500  mortgage.  Tbe 
scrivener  who  drew  the  deed  to  Mrs.  Waslee 
was  produced  by  the  plaintiff,  but  no  mate- 
rial evidence  was  elicited  from  him.  The 
foregoing  Is  a  sufficient  summary  of  tbe  testi- 
mony material  to  a  proper  determination  of 
the  legal  points  involved  In  this  appeal. 

On  the  case  as  It  developed,  tbe  plaintiff 
had  tbe  burden  of  overcoming  (1)  the  recital 
In  tbe  deed  of  JJinuary  12,  1906,  to  the  effect 
that  tbe  mortgage  of  $4,250  "Is  Intended  to 
be  paid  off  and  satisfied  of  record";  (2)  tbe 
express  warranty  therein;  (3)  the  implied 
covenant  arising  from  the  words  "grant,  bar- 
gain, and  sell." 

[1]  1.  "Whatever  shows  the  Intent  of  the 
parties  to  bind  themselves  to  a  performance 
of  the  thing  stipulated  may  be  deemed  a  cov- 
enant, without  regard  to  tbe  form  of  expres- 
sion made  use  of."  Taylor  v.  Preston,  TO  Pa. 
436,  443.  "A  recital  that  something  Is  in- 
tended to  be  done  amounts  to  a  covenant  to 
do  that  thing."  Elphinstone's  Interpretation 
of  Deeds,  *415 ;  8  Am.  ft  Eng.  Ency.  of  Law 
(2d  Bd.J  55,  61.  Such  recitals  were  construed 
to  be  covenants  in  Penn  v.  Preston,  2  Rawle, 
14,  Tryon  v.  Munson,  77  Pa.  250,  and  in 
Muntz  ▼.  Whitcomb,  40  Pa.  Super.  Ct.  R.  668. 
Prima  fade  tbe  recital  under  consideration 
plainly  shows  an  intention  on  the  part  of 
Waslee  to  have  tbe  mortgage  1b  question  ex- 
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tingulshed  and  satisfied  of  record,  and  It 
should  be  viewed  as  a  covenant  so  to  do. 

[2]  This  covenant  works  an  estoppel  by 
deed  against  the  covenantor  (Shaw  v.  Gal- 
braith,  7  Pa.  Ill;  George  v.  Brandon,  214 
Pa.  623,  64  Atl.  371;  Muntz  v.  Whltcomb, 
supra) ;  and,  unless  overcome,  it  Is  sufficient 
to  defeat  the  foreclosure  of  the  mortgage. 

[3]  The  covenant  can  be  taken  advantage 
of  by  Mrs.  Waslee  as  a  subsequent  grantee  of 
the  land,  and  she  may  be  treated  as  the  cove- 
nantee;  for,  although  the  recital  appears  in 
the  deed  to  Rossman,  he,  admittedly,  was  but 
a  medium  used  to  avoid  the  doctrine  of  mer- 
ger of  husband  and  wife.  21  CJyc.  1284; 
Stickney  v.  Borman,  2  Pa.  67 ;  Alexander  v. 
Shalala,  228  Pa.  297,  77  Atl.  654.  In  the 
language  of  this  court  In  Whitby  v.  Duffy, 
135  Pa.  620,  627,  19  Atl.  1065,  1066,  "it  is 
evident  that  •  •  •  (Rossman)  •  *  • 
was  the  mere  conduit  through  which  the  ti- 
tle was  to  pass.  In  contemplation  of  law, 
the  fee  never  vested  for  a  single  moment  In 
him;  it  passed  through  Um  wlthont  stop- 
ping. It  is  almost  absurd  to  suppose  that  be 
was  to  take  any  interest,  however  slight,  in 
the  property."  That  Mrs.  Waslee  took  the 
property  for  a  nominal  monetary  considera- 
tion can  make  no  difference,  as  the  rights  of 
creditors  are  not  Involved.  "Where  a  man 
transfers  either  real  or  personal  property  to 
his  wife,  the  presumption  is  that  it  is  a  gift 
from  him  to  her."  Wilson  v.  Silkman,  97 
Pa.  509 ;  Bowser  v.  Bowser,  82  Pa.  57.  Also 
see  Edwards  v.  Edwards,  170  Pa.  212,  32  Atl. 
580.  Whatever  may  have  been  the  inducing 
cause  for  the  conveyance,  we  must  take  it, 
in  the  present  case,  that  the  gift  was  fully 
executed;  for  not  only  was  the  Institution 
of  this  action  an  implied  admission  of  the 
defendant's  title,  but,  in  point  of  fact,  Mrs. 
Waslee  is  expressly  named  In  the  sd.  fa.  as 
"the  real  owner"  of  the  property,  and,  as 
such,  she  Is  entitled  to  all  of  the  benefits  of 
the  covenant  under  consideration. 

[4]  2.  In  George  v.  Brandon,  214  Pa.  623, 
64  AO.  371,  we  held  that  the  grantor  in  a 
general  warranty  deed  Is  bound  by  the  war- 
ranty, and  cannot,  as  against  the  grantee, 
acquire  title  to  the  land  in  a  proceeding  on 
a  mortgage  which  was  a  lien  on  it  at  the  date 
of  the  deed.  See  1  Jones  on  Mortgages,  | 
867,  1  Greenleaf  on  Evidence,  §  24,  and  the 
other  cases  cited  above  on  estoppel. 

[5]  3.  Under  the  act  of  May  28,  1715  (1 
Smith's  Laws,  p.  95)  (  6,  the  words  "grant, 
bargain,  and  sell"  In  a  duly  recorded  fee- 
simple  deed,  "shall  be  adjudged  an  express 
covenant  to  the  grantee,  his  heirs  and  as- 
signs, to  wit:  That  the  grantor  was  seized 
of  an  indefeasible  estate  In  fee  simple,  free 
from  Incumbrance  done  or  suffered  from  the 
grantor  *  •  •  as  also  for  quiet  enjoy- 
ment against  the  grantor,  bis  heirs  and  as- 
signs, unless  limited  by  express  words  con- 
tained in  such  deeds."  The  covenant  is  that 
"the  grantor  bad  done  no  act,  nor  created 


any  incambrance,  whereby  the  estate  granted 
by  him  might  be  defeated."  Gratz  v.  Ewait, 
2  Bin.  95;  WhitehiU  v.  Gotwalt,  8  Pen.  &  W. 
313;  Seitzlnger  v.  Weaver,  1  Rawle,  877. 
The  effect  of  the  act  is  illustrated  by  the 
ruling  In  Vetter  v.  Vetter,  13  Pa.  Super.  Ct. 
B.  684,  that  "where  a  joint  owner  in  the  fee 
becomes  the  owner  of  an  Interest  in  a  mort- 
gage on  the  premises,  and  by  deed  conveys 
all  his  right,  tlUe,  •  ••  •  etc.,  and  In  ad- 
dition uses  the  words  'grant,  bargain,  and 
sell'  without  a  reference  to  the  mortgage, 
there  is  an  implied  covenant  against  the  In- 
cumbrance"; and  in  Shaffer  v.  Greer,  87 
Pa.  370,  where  there  was  an  offer  to  show 
that  prior  to  the  execution  of  the  deed  the 
grantee  was  informed  by  the  grantor  that 
the  incumbrance  was  a  lien  which  the  former 
would  have  to  pay,  and  that  when  so  Inform- 
ed be  made  no  reply.  It  was  held  that  this 
was  not  sufficient  to  overcome  the  Implied 
covenant  against  the  incumbrance.  In  the 
deed  under  review  there  are  no  "express 
words"  limiting  the  effect  of  the  words 
"grant,  bargain,  and  sell,"  and  the  only  ref- 
erence to  the  mortgage  Includes  the  statement 
that  it  is  to  be  satisfied.  The  deed  is  with- 
in the  act  of  1715.  and  the  mortgage  is  an 
"incumbrance  suffered  from  the  grantor." 
for  it  was  brought  into  existence  by  direc- 
tion of  the  plaintiff  while  the  property  be- 
longed to  him.  Although  Waslee  did  not 
physically  execute  the  mortgage,  Bossman 
created  it  for  him ;  in  so  doing  "he  •  •  • 
(Rossman)  •  •  •  ^^g  no  more  than  a 
conduit  pipe  of  the  legal  title,  and  bound  to 
give  It  any  direction  that  •  •  •  (Waslee) 
•  •  •  might  dictate"  (Sergeant  v.  Inger- 
soll,  7  Pa.  340,  345);  and  his  act  was  that  ot 
the  plaintiff  within  the  meaning  of  the  stat- 
ute. 

We  see  nothing  in  the  testimony  relied 
upon  by  the  plaintiff  to  estop  4:he  defendant 
from  invoking  the  protection  of  the  cove^ 
nants  in  the  deed  against  the  mortgage 
under  foreclosure.  The  reassignment  of  the 
mortgage  by  the  trust  company  to  the  plain- 
tiff was  but  natural,  as  he  was  its  debtor 
and  had  made  the  original  transfer  to  It; 
and  the  mere  fact  that  Waslee  continned  to 
hold  the  mortgage  unsatisfied  for  a  period 
of  about  two  years — considering  that  no  In- 
terest was  demanded  or  paid  during  that 
time — even  If  the  defendant  had  notice, 
which  she  denies,  would  not  be  sufficient  to 
estop  her  from  setting  up  her  present  de- 
fense. Shaffer  v.  Greer,  supra.  The  only 
possible  question  is,  Notwithstanding  the 
covenants,  was  there  enough  in  the  evidence 
to  justify  a  submission  of  the  issues?  And 
this  gives  rise  to  the  inquiries :  (1)  Had  the 
parties  mutually  understood  and  agreed  that 
the  plaintiff  was  to  hold  the  mortgage  as 
a  subsisting  Incumbrance  against  the  real 
estate  conveyed  to  the  defendant?  (2)  Was 
the  express  covenant  for  the  satisfaction  of 
( the  mortgage  inserted  in  the  deed  by  mis- 
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take?  (3)  Was  a  limitation  of  the  Implied 
covenant  against  "Incnmbrancee  done  or 
suffered  by  the  grantor"  omitted  tberefrom 
by  mistake? 

[8]  In  disposing  of  tills  branch  of  the  case, 
we  shall  first  consider  the  exclosion  of  the 
evidence  covered  by  the  fifth  and  sixth  as- 
Bignmente.  The  testimony  songht  to  be  elic- 
ited, as  shown  by  the  offer,  was  "that  the 
part  of  the  recital,  namely,  'sabject  to  the 
payment  of  a  certain  mortgage  debt  or  prin- 
cipal snm  of  14,250,  which  said  mortgage 
debt  is  intended  to  be  paid  off  and  satisfied 
of  record'  was  a  mistake  on  the  part  of  this 
scrivener,  without  antbority  or  consent  on 
the  part  of  Mr.  Waslee."  There  was  no  al- 
legation In  the  offer  that  the  scrlvenw  In- 
serted the  covenant  throngh  a  mntual  mis- 
take of  the  parties.  "No  written  instru- 
ment can  be  reformed  on  proof  of  mistake, 
unless  it  l)e  a  mlst^e  of  both  parties. 
*  *  *  The  plaintiff's  offer,  then,  was  not 
to  show  a  mutual  mistake.  *  *  *  It  fol- 
lows ttiat  the  evidence  offered  could  not  have 
availed  the  plaintiff  had  It  I>een  received, 
and  It  was  therefore  rightly  rejected."  Coop- 
er y.  Farmers'  Mut.  Fire  Ins.  Co.,  60  Pa. 
299,  807,  88  Am.  Dec.  544;  Youngstown  Elec. 
Lt  Co.  V.  Butler  County,  21  Pa.  Super.  Ct 
R.  95;  Coppes  v.  Keystone  Faint  &  Filler 
Co.,  86  Pa.  Super.  Ct  R.  3& 

[7]  The  plaintiff  did  not  attempt  to  deny 
the  deed  containing  the  covenant;  he  con- 
tented himself  with  the  offer  Just  disposed 
of,  and  the  statement  that  he  had  never 
read  the  deed.  "If  a  party  who  can  read, 
as  *  *  •  [Mr.  Waslee]  •  •  •  could, 
will  not  read  a  deed  put  before  him  for  ex- 
ecution, •  •  •  he  la  guilty  of  supine  neg- 
ligence, which,  •  •  •  is  not  the  subject 
of  protection  either  in  equity  or  at  law." 
Greenfield's  Est.,  14  Pa.  489,  496;  Cunning- 
ham V.  McCready,  219  Pa.  694,  69  AU.  82. 
The  documentary  evidence  was  for  the  court, 
and  after  the  deeds  had  been  Introduced  the 
burden  was  uix>n  the  plaintiff  to  overcome 
the  effect  of  bis  covenants.  When  the  plain- 
tiff took  up  this  burden,  he  practically  un- 
dertook to  reform  the  deed.  Had  the  evi- 
dence depended  upon  been  sufficient  in  qual- 
ity for  the  puriMse,  It  might  have  been  sub- 
mitted to  the  Jury.  Helmbold  v.  Man,  4 
rniart.  410. 

[I]  But,  without  any  testimony  directly 
to  the  effect  that  there  was  an  understand- 
ing between  Waslee  and  his  wife  that  the 
mortgage  waS'  to  be  kept  alive,  or  that  the 
covenant  for  its  satisfaction  was  not  to  be 
incorporated  in  the  deed,  or  that  such  cove- 
nant bad  been  placed  there  by  mutual  mis- 
take, or  that  an  express  limitation  of  the 
Implied  covenant  against  Incumbrances  aris- 
ing from  the  use  of  the  words  "grant,  bar- 
gain, and  sell"  had  been  omitted  from  the 
deed  by  mistake,  the  plaintiff  sought  to  have 
such   inferences   drawn   in  bis  favor.     "In 


order  to  reform  a  deed  on  the  ground  of 
mistake,  It  must  clearly  appear  by  the  testi- 
mony of  witnesses  who  distinctly  remember 
the  facts  that  a  mistake  was  made.  *  •  * 
The  testimony  must  be  clear,  precise,  and 
indubitable,  and  of  such  weight  and  direct- 
ness as  to  carry  conviction  to  the  mind." 
Graham  v.  Carnegie  Steel  Co.,  217  Pa.  84, 
87,  66  Atl.  103,  104.  The  testimony  relied 
upon  by  the  plaintiff  was  not  of  that  char- 
acter. 

On  the  whole  case,  we  conclude  that  the 
learned  court  below  committed  no  error  in 
giving  binding  instructions  for  the  defend- 
ant. The  assignments  are  overruled,  and 
the  Judgment  is  affirmed. 

(in  Pa.  »i) 

JOHN  A-  ROBBLINO'S  SONS  CX).  OP  NEW 

TORK  V.  AMERICAN  AMUSEMENT  & 

CONSTRUCTION  .CO. 

(Supreme  Court  of  Pennsylvania.    April  10, 
1911.) 

1.  Afpkai.  and  Ebbob  (I  966*)— Revikw— Dis- 

OBETION  OF  COUBT. 

The  propriety  of  continning  a  case  after 
amendment  of  a  statement  when  the  defendant 
has  pleaded  anrprlse,  being  within  the  discretion 
of  the  trial  Judge,  the  qnestion  cannot  be  re- 
viewed except  in  case  of  abuse  of  discretion. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
BnoT,  Centl  Dig.  |  3837;   Dec.  Dig.  |  966.*] 

2.  BVIDENCK    (I    377*)  —  DOOTJMENTABY    BVI- 
DKNCfB— ADUIBSIBIUTT. 

In  an  action  for  the  price  of  machinery, 
where  it  is  not  denied  that  the  machinery  was 
furnished,  bnt  the  defense  is  in  the  natnre  of  a 
set-off,  the  admlMion  in  evidence  of  an  invoice 
containin_^  an  itemized  statement  of  the  amount 
claimed  is  not  error  where  the  invoice  is  re- 
ferred to  in  a  letter  previously  admitted  wlthont 
objection,  which  constituted  the  contract  on 
which  the  action  waa  Iwsed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1647;  Dec.  Dig.  {  377.*] 

3.  Sai-m  (I  22*)— Offbb  to  Skll  —  Acctpt- 

ANCB— ErFKOT. 

In  an  action  for  the  price  of  machinery, 
based  on  a  letter  admitted  in  evidence  without 
objection,  which  stated  that  plaintiff  proposed 
to  furnish  certain  machinery  as  shown  by  a  bine 
print,  an  offer  by  defendant  to  show  that  no 
blue  prints  were  received  or  seen  by  it  prior 
to  the  acceptance  ot  plaintiff's  proposition  was 
properly  excluded,  it  being  defendant's  duty,  if 
he  did  not  receive  the  bine  prints,  to  so  notify 
plaintiff,  and  wait  till  he  did  receive  them  be- 
fore acceptance  of  tiie  offer. 

[£id.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {i  39-48;   Dec.  Dig.  i  22.*] 

4.  Appkai,  and  Ekbob  (§  1056*)  —  Review  — 
HABUI.ESS  Ebbob— E}xcLusiON  of  Evidence. 

In  an  action  for  the  price  of  machinery, 
the  exclusion  of  evidence  bearing  on  the  meas- 
ure of  damages  to  defendant  it  his  set-off  were 
established  was  not  error,  where  the  verdict 
showed  that  plaintiff's  whole  claim  was  allow- 
ed, and  hence  that  the  set-off  was  wholly  disal- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4190;  Dec.  Dig.  i  1056.*] 
6.  Sales  (S  273*)— Warbantt— Imfued  Wab- 

BANTY. 

Where  an  order  specifies  articles  of  a  given 
weight,  siie,  and  material,  to  be  manufactured 
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according  to  specified  plans,  there  is  no  implied 
warranty,  thongh  the  articles  are  intended  to  be 
marshaled  aa  machinery. 

[EH.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  772-776;    Dec.  Dig.  §  273.*] 

e.  Affeai.  amd^EIbbok  (§  232*)— Scope  of  Ob- 
jection— Admibsibiutt  of  Evidence. 
On  appeal,  a  party  complaining  of  the  ad- 
mission of  evidence  will  be  confined  to  the  spe- 
cific objection  made  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1430,  1431;  Dec  Dig.  | 
232  ;•   OMal,  Cent  Dig.  H  211-222.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Philadelphia  County;    WUtbank,  Judge. 

Action  by  John  A.  Roebllng's  Sons  Com- 
pany of  New  York  against  the  American 
Amusement  &  Construction  Company.  From 
a  Judgment  for  plaintlfT,  defendant  appeals. 
Affirmed. 

At  the  trial  plalntUT  made  the  following 
offer: 

"Mr.  Rawle:  I  want  to  offer  in  evidence 
a  letter  from  plaintiff  to  defendant,  dated 
April  17tb.  I  have  called  for  the  original. 
Mr.  Brown:  Before  that  offer  is  passed  upon 
I  will  call  upon  counsel  for  plaintiff  to  state 
whether  or  not  he  Is  suing,  upon  this  letter 
or  upon  the  parol  contract  Mr.  Rawle:  I 
am  suing  on  this  letter.  Mr.  Brown:  I  ob- 
ject because  It  Is  not  so  set  forth  in  the  state- 
ment of  claim.  (Counsel  for  plalhtifl  moves 
for  leave  to  amend  the  statonent  of  claim. 
Motion  allowed.  Counsel  for  defendant 
moves  for  a  continuance  on  the  ground  of 
surprise.  Motion  overruled.  Elxception  not- 
ed for  defendant  Counsel  for  plaintiff  offers 
In  evidence  the  letter.  Objected  to,  it  not 
liaving  been  declared  upon,  and  counsel  for 
plaintiff  having  stated  this  contract  upon 
which  suit  Is  brought  Is  not  set  forth  in  the 
statement  of  dalm.  Objection  overruled. 
Exception  noted  for  defendant) 

"The  letter  read  as  follows:  'April  17th, 
1903.  American  Amusement  &  Construction 
Company,  Thomas  J.  Ryan,  President,  No. 
406  Girard  Trust  BuUdlng,  Phlla.,  Pa.  Prop- 
osition on  Machinery,  &c.  Dear  Sir:  We 
herewith  revise  our  letter  of  the  16th  Inst  to 
make  things  a  little  bit  clearer,  In  connec- 
tion with  our  proposition  to  furnish  machin- 
ery for  your  coal  mine  at  Willow  Grove  Park. 
We  propose  to  furnish  winding  machinery 
complete  as  ^own  on  our  b.  p.,  Including 
tension  carriage  and  additional  length  of 
shafting  to  receive  the  driving  pqlleys,  but 
do  not  Include  the  pulleys,  on  which  we  will 
make  you  prices  later.  We  also  Include  2-36 
Inch  guide  wheels  for  the  ends  of  Incline 
with  their  shafts  and  bearings  complete  and 
20-4x4  wide  mouth  track  rollers  complete 
with  shafts  and  bearings,  including  2  extra 
guide  wheels,  12  inches  diameter,  with  shafts 
and  bearings,  for  tension  carriage.  In  case 
yon  need  same  to  lead  counter  weight  from 
tension  carriage,  In  preference  to  making 
hole  In  the  ground.    This  makes  the  winding 


machinery  complete,  less  the  pulleys  and  mo- 
tors, for  the  sum  of  $939.00.  We  propose  to 
furnish  you  8  grip  cars  with  grip  and  2  shoe 
brakes,  all  lever  connection  for  operating 
grip  and  brakes,  all  complete,  less  body  for 
$175.00  each.  16  trailers  all  complete  at 
$86.00  each.  The  trailers  and  grip  cam  are 
each  fitted  with  2  steel  pointed  dogs,  to  pre- 
vent same  from  running  down  the  incline 
backwards.  We  will  also  supply  you  %  Inch 
diameter  19  wires  to  tlie  strand,  plough  steel 
wire  rope  at  20c.  per  ft  less  a  discount  of 
45  &  2Vi  per  cent  l\i  Inch  z  \i  Inch  Iron 
for  track  at  3.6c.  per  ft  of  Iron,  cut  at  angles 
on  the  end  and  drilled  every  9  Inches  for 
screws.  We  do  not  know  the  exact  length  of 
rope  required  or  the  amount  of  Iron  for  track, 
but  assuming  600  ft  of  rope  and  4000  ft  of 
iron,  t^e  total  cost  of  plant  to  you  would  be 
about  $3,913.00.  25  par  cent  of  this  amount 
to  be  paid  on  signing  of  cdntract  would 
amount  to  about  $980.00—60  per  cent  to  be 
paid  when  goods  are  delivered  and  tiie  bal- 
ance when  plant  is  put  In  operation.  This 
total  sum  price  Is  approximate,  owing  to  the 
fact  that  we  do  not  know  the  length  of  track 
Iron  or  rope  required.  If  the  above  terms 
are  satisfactory  to  you,  we  wUl  proceed  to 
ship  material  at  the  earliest  possible  date. 
Yours  very  truly,  John  A.  Roebllng's  Sons 
Co.  of  N.  Y.     S.  A.  Oooney,  Bngr.  S.  A.  C 

"Mr.  Itawle:  Q.  Btete  whether  or  not  that 
is  the  Invoice  referred  to  In  tills  letter  of 
Jnly  25th,  190a  [Paper  shown  witness.]  A 
That  Is  the  Invoice  referred  to.  (Counsel  for 
plaintiff  offers  the  Invoice  In  evidence.  Ob- 
jected to.  Objection  overruled.  Exception 
noted  for  defendant)" 

The  inrolce  read  as  follows: 

To  winding  machinery  as  agreed. ...  $   9S9  00 
8  automatic  grip  cars  at  $175.00 

each 1.400  00 

16  trailer  cars  at  $85.00  each 1.360  00 

8,800  ft.  lV*"xW'  Iron  track  at 

3-6  10c.  foot 13680 

830  lbs.  IW'iVt"  in»  tnck  beat 

at5%c.lb 47  73 

2-4-%''  dia.  shafte 

1—27^16"  dia.  shafts 

2— collars 45  03 

2—48"  spur  gears 

1—12"  pinion  gear 88  50 

3  pairs  wedges  for  automatic  grip         19  50 
1--30"    sheave   with    shafts    and 

bearinea,  no  charge 

900  ft  No.  10  plough  steel  rope 

(2   pes.    450  ea.)    %"   dia.    at 

26c 234.00 

45  &  2Mi% 108.52 

3  trips  engineer  to  Willow  Grove, 
Pa.  time  and  expenses,  no  charge 


$125  48 


On  ae.. 


$4.102  04 
880  00 

SS.1S2  04 


"Mr.  Arehbald:  I  propose  to  show  that  no 
blue  prints  of  any  Idnd  showing  the  ma- 
chinery In  question  were  received  or  seen  by 
the  dedTendant  company  prior  to  the  date  of 
the  aco^tance  of  the  plaintiff's  proposition. 
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Mr.  Bawle:  I  object  tbat  a  party  accept- 
ing an  offer  to  furnish  machinery  accord- 
ing to  blue  print  cannot  be  beard  to  say  at 
this  date  that  he  never  saw  the  blue  print 
The  Court:  Tour  point  is  that  he  ought  to 
bave  given  notice,  whereas  blue  prints  are 
mentioned  in  the  letter,  that  he  bad  not  re- 
ceived them,  and  to  wait  before  he  accepted 
the  olTer.  (Objection  sustained.  Exceptioa 
noted  for  defendant.)  Mr.  Archbald:  I  of- 
fer to  show  by  the  witness  on  the  stand  tbat 
the  track  famished  by  the  plaintiff  company 
was  so  light  and  the  trucks  for  the  cars  fur- 
nished by  the  plalntifr  company  were  so 
beavy,  tbat  when  the  trucks  were  put  In 
operation  on  the  trades  the  pounding  of  the 
tracks  by  the  trucks,  particularly  on  the 
curves,  threw  the  gauge  of  the  track  out  of 
adjustment,  so  that  labor  and  money  bad  to 
be  expended  In  readjusting  the  guage  until 
such  time  as  they  could  procure  and  lay 
1  rails  of  a  different  form  on  those  curves; 
also  to  show  by  the  witness  the  expense  of 
doing  the  labor  of  readjusting,  also  the  ex- 
pense of  replacing  this  track  with  T  rails. 
Mr.  JRawle:  Objected  to  upon  the  growid 
tbat  we  did  not  furnish  the  car  bodies,  but 
only  the  trucks,  and  that  the  weight  of  the 
sttacture,  which  }g  called  a  car,  consisting  of 
car  bodies  and  trucks,  is  that  which  pound- 
ed, and  not  the  trucks  alone;  also,  tbat  the 
contract  calls  for  a  specific  dimension  of 
strap  iron  and  that  was  furnished,  and  a 
specific  truck  construction,  and  that  was  fur- 
nished. (Objection  sustained.  Eixception 
noted  for  plaintiff.) 

"Mr.  Rawle:  Q.  Assume  an  inclined  plane 
in  the  Willow  Grove  Park  where  you  now 
testify  yon  once  rode  on  the  device.  Take 
.the  grade  of  the  Incline  and  what  you  saw 
It  to  be.  Assume  cars  and  trucks  considera- 
bly heavier  tlian  those  you  rode  dpon,  and 
you  may  assume  that  they  weighed  800 
pounds  apiece.  Assume  that,  there  were 
three  of  such,  and  only  three,  and  each  one 
carried  four  passengers  of  average  weight, 
and  only  four.  Assume  also  tbat  there  was 
never  a  load  on  this  lifting  machinery  of 
more  than  one  train  consisting  of  three  cars 
wltb  their  load,  at  any  one  time.  Consider 
also  the  blue  print  before  you,  showing  the 
boistlng  mechanism,  and  then  state  whether 
or  not,  in  view  of  these  facts,  the  friction 
drive  method  shown  on  that  blue  print  is  a 
proper  mechanical  device  and  suitable  for 
doing  the  work  of  tbat  inclined  plane,  as  I 
bave  stated  it  In  my  question,  and  a  recog- 
nized method  in  mechanical  engineering. 
(Objected  to  on  the  ground  that  the  contract 
provides  for  grip  cars  and  trailers.  Objec- 
tion overruled.  Exception  noted  for  defend- 
ants.) 

"A.  I  will  bave  to  make  some  calculations. 
We  bad  three  cars  weighing  2,400  pounds. 
The  device  shown  on  the  blue  print  would 
be  perfectly  capable,  if  properly  adju.sted,  to 
transport  sufficient  power  to  hoist  tbe  as- 
sumed load  up  the  incline." 


Verdict  and  judgment  for  plaintiff  for  |4f 
486.44.     Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  MES- 
TEBZA.T,  POTTER,  STEWART,  and  MOS- 
CHZISKER,  JJ. 

R.  W.  Archbald  and  Frauds  Shunk  Brown, 
for  appellant  Prancla  Rawle  and  Gullllaem 
Aertsen,  Jr.,  for  appellee. 

POTTER,  J.  [1]  It  appears  from  the  evi- 
dence In  this  case  that  on  April  17,  1903, 
Roebling's  Sons  Company  sent  to  the  Amer- 
ican Amusement  &  Construction  Company  a 
letter  containing  an  offer  to  furnish  cer- 
tain machinery  needed,  which  was  specifled 
in  detail,  for  the  total  price  of  $3,913.  The 
letter  referred  to  blue  prints  (b.  p.)  which 
had  previously  been  submitted  to  represen- 
tatives of  the  defendant  company.  On  April 
21,  1903,  Thomas  J.  Ryan,  president  of  the 
amusement  company,  wrote  a  letter  to  Roeb- 
ling's Sons  Company,  accepting  the  proposi- 
tion to  ftrmish  the  machinery,  and  Inclosing 
check  for  the  amount  of  the  initial  payment 
required.  The  machinery  was  completed 
and  delivered  by  May  29,  1903,  and  subse- 
quently a  bill  was  rendered,  which  showed  a 
balance  of  $3,182.04  due  Roebling's  Sons 
Company.  Payment  was  refused  by  the  de- 
fendant company,  upon  the  ground  that  the 
machinery  was  not  properly  made,  and  could 
not  be  operated  without  alterations  which 
Caused  expense  and  delay.  Upon  the  trial 
counsel  for  plaintiff  offered  In  evidence  the 
letter  above  referred  to,  containing  the  prop- 
osition to  furnish  the  machinery,  which  let- 
ter had  been  produced  by  defendant  on  call. 
In  response  to  an  Inquiry  from  the  other 
side,  plalntUTs  counsel  stated  tbat  he  was 
suing  on  tbe  letter;  that  Is,  upon  the  con- 
tract set  forth  In  the  letter.  Objection  was 
then  made  to  the  offer  because  It  was  not 
set  forth  in  the  statement  of  claim.  On 
motion,  counsel  for  plaintiff  were  then  per- 
mitted to  amend  the  statement  A  motion 
by  defendant  then  followed,  for  a  continu- 
ance on  the  ground  of  surprise,  which  was 
overruled.  To  this  action  of  the  trial  court, 
counsel  for  defendant  excepted,  and  have 
made  it  the  basis  of  the  first  and  second  as- 
signments of  error.'  The  propriety  of  con- 
tinuing the  case  after  the  allowance  of  an 
amendment  when  tbe  defendant  has  pleaded 
surprise,  Is  a  matter  within  the  discretion 
of  the  trial  Judge.  This  principle  was  laid 
down  in  Folker  v.  Satterlee,  2  Rawle,  213, 
and  was  reaffirmed  with  some  elaboration 
by  Mr.  Justice  Sargeant  In  Tassey  v.  Church, 
4  Watts  &  S.  141,  143,  39  Am.  Dec.  65,  where 
be  said:  "This  question  arises  under  the  pro- 
visions of  the  sixth  section  of  the  act  of 
March  21,  1806  (4  Smith's  Laws,  p.  329).  by 
which,  if  by  the  alteration  or  amendment 
the  adverse  party  is  taken  by  surprise,  tbe 
trial  Is  to  be  postponed  to  the  next  court 
The  defendant  contends  that  whenever  an 
amendment  of  the  declaration  Is  made  im- 
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mediately  before  or  during  the  trial,  he  bas 
a  right  to  a  conttnaance  as  a  matter  of 
course.  The  act  of  assembly  does  not  seem 
to  us  capable  of  this  construction.  It  puts 
It  not  on  the  allegatlcm  of  surprise,  but  on 
the  existence  of  the  fact,  which  necessarily 
throws  upon  the  court  the  duty  of  ascer- 
taining and  determining  whether  the  par- 
ty is  really  surprised,  or  there  Is  merely  an 
affectation  of  being  so  without  real  founda- 
tion. For  many  cases  may  be  supposed  In 
which  the  alteration  would  be  so  tririal,  or 
it  could  be  so  obvious,  that  no  surprise  could 
exist,  that  It  would  be  unjust  to  allow  a 
continuance.  Of  this,  however,  the  court 
below  Is  the  sole  judge.  Being  matter  of 
sound  discretion,  and  turning  frequently  on 
matters  of  fact  not  appearing  In  the  rec- 
ord, the  question  whether  or  not  a  party 
was  surprised  by  allowing  an  amendment  is 
not  of  a  nature  to  be  examinable  on  a  writ 
of  error,  but  the  judgment  of  the  court  must, 
as  in  numerous  other  instances,  be  final  and 
conclusive."  The  same  principle  was  again 
stated  in  Farmers'  ft  Mechanics'  Ins.  Co.  ▼. 
Simmons,  30  Fa.  290,  302,  where  Mr.  Justice 
Strong  said:  "If  the  amendment  was  proper- 
ly allowed,  then  the  refusal  to  permit  a  con- 
tinuance of  the  cause  was  a  thing  discre- 
tionary with  the  court,  and  the  exercise  of 
that  discretion  caimot  be  reviewed  by  us." 
And  again  in  Walthour  v.  Spangler,  31  Pa. 
523,  it  was  held,  as  set  forth  in  the  ^Ua- 
bus:  "The  allowance  or  refusal  of  a  contin- 
uance, in  case  of  an  amendment,  is  a  mat- 
ter <rf  discretion  In  the  court  below,  which 
is  not  reviewable  In  this  court."  In  the  pres- 
ent case  we  see  no  reason  to  fairly  question 
the  discretion  which  was  exercised  by  the 
trial  judge.  In  refusing  to  continue  the  case; 
and  as  to  the  admission  of  the  letter  in  evi- 
dence, if  the  amendment  to  the  statement 
was  proper,  the  letter  which  was  the  subject 
of  the  amendment,  was  necessarily  admis- 
sible. 

[2]  In  the  third  assignment  of  error,  com- 
plaint is  made  of  the  admission  in  evidence, 
against  objection  of  an  invoice  or  itemized 
statement  of  the  amount  claimed  by  plalntUI. 
It  appears  from  the  record  that  a  letter  writ- 
ten by  plaintiff  to  defendant,  stating  the 
amount  of  the  invoice,  was  offered  in  evi- 
dence, and  was  admitted  without  objection. 
Counsel  for  plaintiff  then  offered  the  invoice 
referred  to  in  the  letter,  and  it  was  admitted 
•against  objection.  We  see  nothing  wrong  in 
this,  for  the  Invoice  was  merely  an  itemized 
statement  of  the  amount  claimed.  If  -  the 
letter  was  admissible,  the  Invoice  was  equal- 
ly BO,  for  it  was  merely  an  amplification  of 
a  part  of  the  letter.  We  do  not  see  that  Its 
admission  could  have  done  defendant  any 
harm.  The  fact  that  the  machinery  had 
been  furnished  was  not  denied,  nor  was  it 
claimed  that  the  prices  charged  were  not  in 
accordance  with  the  contract.  The  defense 
was  In  the  nature  of  a  set-off,  and  could  not 


be  affected  by  the  nse  of  this  Invoice  as  evi- 
dence. 

[3]  In  the  fourth,  assignment  of  error,  com- 
plaint is  made  of  the  exclusion  of  the  offer 
of  defendant's  counsel  to  show  that  no  blue 
prints,  showing  the  machinery  In  question, 
were  received  or  seen  by  d^endant  prior  to 
the  date  of  the  acceptance  of  plaintiff's  prop- 
osition. The  letter  containing  that  proposi- 
tion stated:  "We  propose  to  furnish  winding 
machinery  complete,  as  shown  by  our  b.  p. 
(blue  prints)."  The  trial  judge  excluded  the 
offer,  for  the  declared  reason  that,  under  the 
wording  of  the  proposition.  If  defendant  had 
not  received  the  blue  prints.  It  should  have 
notified  the  plaintiff  of  that  fact,  and  have 
waited  until  It  did  receive  them  before  ac- 
cepting the  offer.  He  held  that  If  defendant 
saw  fit  to  accept  the  proposition  without 
waiting  to  receive  the  blue  prints,  it  was 
bound  by  its  acceptance,  and  it  was  there- 
fore immaterial  whether  It  had  actually  re- 
ceived the  blue  prints  at  the  time  or  not. 
We  see  no  reason  to  differ  with  the  view  ex- 
pressed by  the  trial  Judge  in  this  respect 

[4]  The  fifth,  sixth,  seventh,  eighth,  ninth, 
and  eleventh  assignments  of  error  all  relate 
to  the  exclusion  of  evidence  bearing  upon  the 
measure  of  damages  to  be  allowed  to  de- 
fendant in  case  it  succeeded  in  satisfying  the 
jury  that  the  plaintiff  had  not  fulfilled  the 
terms  of  the  contract  But  It  Is  apparent 
from  the  verdict  that  the  jury  found  that 
there  was  no  breach  of  the  contract  for  it 
awarded  to  plaintiff  its  entire  claim.  Under 
this  finding,  no  damages  could  have  accrued 
to  defendant,  and  the  action  of  the  court 
with  respect  to  evidence  as  to  the  measure 
of  damages  became  Immaterial. 

[S]  In  the  tenth  assignment  of  error  it  is  al- 
leged that  the  trial  judge  erred  in  exclndlns; 
an  offer  made  by  defendant's  counsel  to  show 
that  the  track  furnished  by  plaintiff  was  in- 
adequate to  sustain  the  burden  put  upon  it, 
and  that  by  reason  of  that  fact  the  defend- 
ant was  obliged  to  lay  additional  rails  and 
readjust  the  track,  it  does  not  appear,  how- 
ever, that  there  was  any  offer  to  show  any 
departure  in  the  weight  or  size  of  the  parts 
in  question,  from  the  specifications  set  fortb 
in  the  contract.  There  was  evidence  tend- 
ing to  show  that  the  material  furnished  con- 
formed in  these  particulars  to  the  contract, 
and  to  the  order  given  by  defendant  com- 
pany. There  was  no  express  warranty  as  to 
the  working  of  the  machinery,  and  as  the  or- 
der specified  articles  of  a  given  weight  size 
and  material,  to  be  manufactured  accordins 
to  specified  plans,  there  would  be  no  implied 
warranty.  The  principle  of  an  implied  war- 
ranty is  not  to  be  applied  where  a  special 
thing  is  ordered,  although  this  be  intended 
for  a  special  purpose:  Port  Carbon  Iron  Uo. 
V.  Groves,  68  Fa.  149;  American  Home  Sav- 
ings Bank  Co.  v.  Trust  Co.,  210  Fa.  320,  59 
Atl.  1108. 

[6]  In  the  twelfth  assignment  of  error. 
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complaint  13  made  of  tbe  overruling  of  the  ob- 
jection of  defendant's  counsel  to  a  hypothet- 
ical question  put  to  a  witness  called  by 
plaintiff  In  rebuttal.  The  testimony  shows 
that  the  objection  was  made  on  the  specific 
groond  that  "the  contract  provides  for  grip 
cars  and  trailers."  Counsel  for  appellant 
now  urge  that  tbe  question  assumed  facts 
not  in  evidence,  and  that  It  was  therefore  er- 
ror to  overrule  the  objection.  But  that  Is 
not  the  ground  upon  which  the  objection  was 
put  when  it  was  made.  In  Mills  'v.  Buch- 
anan, 14  Pa.  69,  where  tbe  prior  decisions 
were  reviewed.  It  was  held,  as  set  forth  In 
the  syllabus,  that  "a  party  objecting  to  evl- 
■  dence,  Is  to  be  confined  to  the  ground  of  ob- 
jection taken  in  the  court  below."  And  In 
the  later  case  of  Danley  v.  Danley,  179  Pa. 
170,  86  Atl.  225,  It  was  declared  to  be  a  8e& 
tied  principle  that  the  party  complaining  on 
appeal  of  admission  of  evidence  in  the  court 
below,  win  be  confined  to  the  spedflc  objec- 
tion there  made  to  it.  This  rule  was  again 
approved  in  the  recent  case  of  Benner  v. 
Fire  Association,  229  Pa.  75,  78  Atl.  44.  The 
trial  judge  submitted  to  the  jury  the  ques- 
tion whether  tbe  alleged  unsatisfactory  op- 
eration of  tbe  plant  was  due  to  the  Improper 
manner  in  wliicb  the  machinery  was  set  up 
and  run,  or  whether  it  was  due  "to  a  radical 
or  essential  insufficiency"  in  the  machinery 
Itself.  The  verdict  of  the  jury  settled  this 
contention  in  favor  of  the  plaintiff. 

Tbe  assignments  of  error  are  all  overruled, 
and  the  judgment  is  affirmed. 


(IIS  Md.  n) 

WINTER  V.  UNITED  RYS.  &  EtiBOTRIC 
CO. 

(Court  of  Appeals  of  Maryland.    Feb.  3,  1911.) 

Stbebt  RAiutOADS  (g  99*)— Collision  with 
Vehicles— CoNTBiBUTOBT  Negligence. 
The  driver  of  a  vehicle  was  i^uilt^  of  con- 
tributory negligence  barring  recovery  for  Injury 
sustained  in  collision  with  a  street  car,  where 
he  could  have  avoided  the  collision  by  waiting 
until  an  intervening  car  bad  moved  far  enough 
to  disclose  the  approaching  car  with  which  he 
collided. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent.  Dig.  H  209-216;   Dec.  Dig.  §  99.*] 

Appeal  from  Baltimore  City  Court;  Tbos. 
Ireland  Elliott,  Judge. 

Action  by  William  A.  Winter  against  tbe 
United  Railways  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BRISCOE,  FEARCE, 
SCHMUCKER,  THOMAS,  PATTISON,  and 
UBNER,  JJ. 


J.  Anstln  Fink,  for  appellant 
broke  Thorn,  for  appellee. 


J.   Pem- 


SCHMUGKER,  J.    The   appellant's  horse 
and  wagon  were  injured  by  a  collision  with  a 


moving  street  car  of  the  appellee  company. 
He  sued  the  company,  In  the  Baltimore  city 
court,  for  damages  resulting  from  tbe  in- 
jury, alleging  that  it  bad  been  caused  by  tbe 
negligence  of  the  persons  In  charge  of  tbe 
car.  Under  an  instruction  of  the  court  be- 
low that  from  the  uncontradicted  evidence 
the  driver  of  the  wagon  was  guilty  of  con- 
tributory negligence  at  the  time  of  the  ac- 
cident the  jury  rendered  a  verdict  for  tbe 
defendant  The  present  appeal  was  taken 
from  the  judgment  entered  on  that  verdict. 

There  Is  but  one  exception  In  the  record, 
and  that  was  taken  to  the  action  of  the 
court  at  tbe  close  of  the  case  In  rejecting  tbe 
plalntlfTs  prayers  and  granting  the  defend- 
ant's prayer,  withdrawing  the  case  from  tbe 
jury.  Tbe  primary  Issue  therefore  present- 
ed by  tbe  appeal  is  whether  it  appears  from 
tbe  uncontradicted  evidence  that  the  driver 
of  tbe  wagon  was  guUty  of  negligence  direct- 
ly contributing  to  the  occurrence  of  the  ac- 
cident. 

Turning  to  the  record,  we  find  that  tbe 
following  facts  appear  from  such  evidence. 
The  collision  occurred  at  the  Intersection  of 
Baltimore  and  St  Panl  streets,  in  Baltimore 
city,  at  about  20  minutes  after  7  o'clock  on 
the  morning  of  Sunday,  August  22,  1909.  At 
that  time  there  is  ordinarily  little  or  no  traf- 
fic on  tlie  street  and  tbe  view  from  one 
square  to  another  is  clear.  Baltimore  street 
runs  east  and  west  is  66  feet  wide,  and 
contains  tbe  double  tracks  of  tbe  appellee's 
electric  street  railway.  St  Paul  street 
runs  northerly  from  Baltimore  street  and.  is 
also  66  feet  wide.  Light  street  runs  souther- 
ly from  Baltimore  street  forming  a  con- 
tinuous street  with  St  Paul  street.  Intersect- 
ing Baltimore  street  at  right  angles.  There 
Is  a  descending  grade  on  St.  Paul  street  go- 
ing south  toward  Baltimore  street. 
'  On  the  morning  of  the  accident  the  ap- 
pellant's driver,  L.  H.  Pettus,  was  driving 
bis  horse  and  wagon  south,  along  the  west 
side  of  St.  Paul  street  toward  Baltimore 
street,  on  the  way  to  the  Ldght  street  wharf 
to  deliver  a  load  of  newspapers  to  a  depart- 
ing steamboat.  As  he  came  to  tbe  Baltimore 
street  crossing,  he  looked  east  and  west  on 
that  street  for  approaching  cars  and  saw  a 
coming  west-bound  car.  What  then  occurred, 
be  states  .as  follows:  "When  I  seen  the  car 
coming  west,  I  slowed  up,  and  he  passed; 
and  when  he  got  to  the  International  Trust 
Company,  west  I  seen  there  was  no  car  com- 
ing east;  that  Is,  I  could  not  see  it  If  It 
was.  It  must  have  been  behind."  Witness 
was  here  Interrupted  by  plalntUTs  counsel, 
but  being  directed  by  the  court  to  proceed, 
he  further  said:  "When  I  started  to  pass 
and  got  to  tbe  gutter,  I  seen  the  Madison 
avenue  car  about  to  overtake  me.  If  I 
had  went  in  front  of  the  car,  he  would  have 
bit  me  full  in  the  face,  and  maybe  killed 
myself    and    tbe   borse   and    smashed    the 
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n-agon;  but  I  seen  the  motorman  was  not 
stopping  the  car;  he  was  going  at  full 
speed ;  and  I  tried  then  to  pass  behind,  and 
when  he  caught  me  In  the  side  and  knocked 
the  horse  down  and  done  injuries  to  the 
wagon  and  Iiarness  and  horse."  On  his 
croBs-ezamlnation  he  admitted  that  he  had 
run  into  the  side  of  the  car  at  the  distance, 
as  he  said,  of  about  four  feet  from  Its  front. 

The  witness  further  said  that  he  came 
down  St.  Paul  street  toward  Baltimore  street 
at  a  dog  trot,  but  when  he  reached  the  gut- 
ter on  the  north  side  of  Baltimore  street 
he  slowed  down  "to  pretty  near  a  walk." 
He  also  said  that  when  be  first  saw  the  east- 
bound  Madison  avenue  car,  with  which  the 
wagon  collided,  it  was  almost  opposite  him 
on  the  south  track,  running  at  a  high  rate 
of  speed,  and  that  at  that  time  the  front 
wheel  of  his  wagon  was  about  In  the  gutter 
on  the  north  side  of  Oie  street,  and  the  head 
of  the  horse  was  In  the  west-bound  track. 
When  asked  by  the  court  why  he  did  not 
remain  where  he  was  until  the  car  passed 
him,  be  replied  that  he  could  not;  that  the 
space  was  too  short;  that  "the  weight  of  the 
wagon  would  have  pulled  the  wheels  out  of 
the  gutter  and  throwed  the  wagon  ahead." 
He  did  not,  In  his  answer  to  the  court's 
questions,  say  that  he  made  any  effort  to  re- 
main where  he  was;  bat  merely  expressed 
the  opinion  that  be  conld  not  have  done  so 
for  the  reasons  which  he  mentioned.  On 
the  contrary,  he  elsewhere  testified  that  he 
went  ahead  with  the  expectation  of  passing 
behind  the  moving  car,  which  he  failed  to 
do.  No  bell  was  rung  on  the  car,  nor  did  it 
slacken  In  speed  until  after  the  collision. 
The  car  was  an  oi>en  summer  one,  with  12 
transverse  seats. 

There  was  the  usual  conflict  as  to  the 
speed  at  which  the  car  traveled.  The  i^ain- 
tiffs  witnesses  said  it  was  going  from  20  to 
25  miles  an  hour;  while  the  conductor  and 
motorman  said  it  was  not  going  more  than 
5  or  6  miles  an  hour,  bardly  half  speed. 
They  both  said  that  they  saw  the  horse  and 
wagon  coming  down  St.  Paul  street  toward 
Baltimore  street,  but  had  no  idea  that  it  was 
going  to  run  Into  the  car.  The  motorman 
said  that  the  driver  "had  plenty  of  room  to 
pull  his  horse  to  the  right  and  clear  the  rear 
end  of  the  car,  and  instead  of  that  he  went 
right  ahead  and  let  the  horse  have  his  own 
way."  A  lady  who  was  a  passenger,  sitting 
on  the  third  seat  from  the  rear  of  the  car 
at  the  time  of  the  accident,  said  that  she  saw 
the  wagon  coming  down  St.  Paul  street,  and 
the  horse  struck  the  seat  In  front  of  her. 
She  said  the  car  was  not  going  so  very  fast, 
but  had  no  Idea  of  how  many  miles  an  hour 
it  w«it. 

Upon  this  showing,  we  think  the  learned 
judge  below  properly  withdrew  the  case  from 
the  Jury.  Admitting  that  the  motorman  of 
the  movhog  car  was  negligent  Is  falling  to 


soimd  his  gong  as  he  approached  the  cross- 
ing and  assuming  that  the  car  was  going 
at  an  excessive  speed,  we  think  the  testtmony 
of  the  plaintiff's  driver  convicts  him  of  neg- 
ligence directly  contributing  to  the  coIUsioa 
by  which  the  horse  and  wagon  were  Injured. 
When  he  reached  the  north  side  of  Balti- 
more street,  for  the  purpose  of  crossing  It, 
and  slackened  his  speed  to  a  walk  to  per- 
mit the  west-bound  car  to  pass  him,  he  most 
have  had  his  horse  under  such  control  as  to 
have  been  able  to  stop  him,  if  necessary. 
Before  attempting  to  make  the  crossing  of 
the  street,  he  should  have  looked  west  for 
an  east-bound  car.  As  that  car  ran  on  the 
south  side  of  the  street,  he  could  easily  have 
avoided  striking  it,  If  he  had  seen  it  before 
he  started  across.  He  does  not  say  that  he 
looked  for  an  east-bound  car  at  that  time, 
but  says  that  after  the  weet-bound  car  had 
passed  him  "I  seen  there  was  no  car  coming 
east;  that  is,  I  could  not  see  it.  If  it  was. 
It  must  have  been  behind" — apparently  li>- 
tendlng  to  say  behind  the  west-bound  car. 
as  he  mentions  no  other  obstruction,  and 
the  uncontradicted  testimony  of  the  motor- 
man  and  conductor  was  that  there  were  very 
few  people  then  on  the  street,  and  that  at 
that  hour  on  Sunday  the  street  Is  clear,  and 
"yon  can  see  clean  from  one  square  to  an- 
other." 

The  driver,  when  he  halted  at  the  north- 
bound gutter,  was  in  a  place  of  safety,  and  if 
he  had  then  exercised  such  reasonable  care 
as  might  be  expected  of  an  ordinarily  pru- 
dent driver,  and  waited  for  a  few  seconds 
until  the  west-bound  car  had  gone  far  enougti 
on  Its  way  to  uncover  the  view  of  the  street 
for  a  reasonable  distance  west,  he  would 
have  seen  the  east-coming  Madison  avenue 
car,  and  could  easily  have  allowed  it  also  to 
pass  before  attempting  the  crossing,  and  thns 
have  prevented  the  collision.  Instead  of  tak- 
ing that  reasonable  precaution,  he  started 
across  the  street,  and  had  gotten  so  far 
that  his  horse's  head  was  In  the  west-bound 
track  before  he  saw  the  car  coming  on  the 
east-bound  track,  almost  opposite  him.  He 
did  not  even  then  endeavor  to  stop  his  horse 
until  the  car  had  passed,  but  went  forward 
in  an  effort  to  pass  around  behind  the  car, 
with  the  disastrous  result  of  a  collisix>n  witb 
It 

We  agree  with  the  learned  judge  below 
that  the  uncontradicted  evidence  in  the  case 
shows  the  driver  of  the  wagon  to  have  been 
guilty  of  negligence  directly  contributing  to 
the  accident  complained  of,  and  we  find  no 
error  on  his  part  in  granthig  the  defendant's 
prayer  to  that  effect.  The  conclusion  at 
which  we  have  arrived  renders  it  unneces- 
sary for  us  to  consider  or  pass  upon  his  ac- 
tion in  rejecting  the  plaintiff's  prayers. 

The  judgment  appealed  from  will  be  af- 
firmed. 

Judgment  affirmed,  with  oosta. 
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McOAUGHBrr  r.  BYRNB. 
(Court  of  Appeals  of  Jdtarrland.    Feb.  S,  1911.) 

1.  Executors  and  Adioribtbatobs  (i  21*}— 
Right  to  Apfointsikni — Cbeditob. 

Code  1901,  art.  83,  S  80,  which  provides 
that,  it  there  be  no  relatives,  administration 
■hall  be  granted  to  the  largest  creditor  applying 
therefor,  relates  only  to  .cases  of  intestacy,  and 
not  to  a  case  where  the  executor  named  In  the 
will  declines  to  serve. 

[Bd.  Note.— For  other  cases,  see  Bsecutors  and 
Administrators,  Cent.  IKg.  {  110;  Dec.  Dig.  § 
21.*] 

2.  BIXBCUTORS   AND    ADUINISTBATOBB    (5    21*)— 

Administbatob    with    Will    Annexbd  — 

"Mannxr  Dibbotxd  bt  Law"— "Rbsidttabt 

IiEoateb"— Cbeditob. 

Under  Code  1904,  art  93,  §  33.  which  de- 
clares that  in  granting  administration  with  the 
will  annexed  the  residuary  legatee  or  legatees 
sfaan  be  preferred,  and  directs .  the  orphans' 
court  to  proceed  in  the  manner  directed  by  law 
with  respect  to.  executo.is  within  the  state  be- 
fore administration  witb  the  will  annexed  shall 
be  granted  to  any  other  person,  the  phrase  "in 
the  manner  directed  by  law"  relates  to  the  pro- 
Tisions  of  sections  32  and  33,  relative  to  notice; 
and,  where  the  executor  named  in  the  will  de- 
clined to  act,  the  residuary  legatee  was  the  per- 
son next  entitled,  and  a  person  who,  in  addition 
to  a  beciuest  of  the  residue  of  the  estate  after 
the  death  of  another,  was  given  a  remainder  In 
a  specific  part  of  the  estate,  is  a  "residuary  leg- 
atee," and  hence  on  petitions  by  such  legatee  and 
by  a  creditor  the  court  could  not  grant  admin- 
istration to  the  creditor. 

fE5d.  Note.— For  other  eases,  see  BJxecutors  and 
Administrators,  Cent  Dig.  {  110;  Dec.  Dig.  } 
21.* 

For  othier  definitions,  see  Wotda  and  Phraaes, 
yol.  7,  p.  6169;  toL  8,  p.  778a] 

8.  E>XEcnn>88  and  ADKiHiamATOBS  (|  21*)— 
Appointment— Adminibtbation  with  the 
Wn-L  Annexed. 

Under  Code  1904,  art  98,  I  83,  which  de- 
clares that,  if  administration  with  the  will  an- 
nexed is  to  be  granted,  a  residnary  legatee  shall 
be  prefe;rred,  where  there  is  only  one  individual 
answering  to  the  description  of  the  person  en- 
titled, he  must  be  appointed,  but  the  orphans' 
court  has  discretion  to  make  selection,  where 
there  Is  more  than  one  person  equally  entitled. 

[Ed.  Note.— For  other  cases,  see  Elzecators  and 
Administraton,  Gent  Dig.  H  106-116;  Dec. 
IMg.  i  21.*] 

4.   EXECtJTOBB  AND  ADMINISTBATOBB  (|  21*>— 

Appointment— Administbatob    with  the 
WiLi-  Annexed— Residuary  Legatee. 

Where  the  orphans'  court,  on  allegations 
that  one  of  two  residnary  legatees,  appointed 
administratrix  with  the  will  annexed,  is  non 
compos  mentis,  resorts  to  the  method  prescribed 
by  Code  1904,  art.  93,  {  55,  of  issuing  a  writ 
de  lunatico  iuquircndo  to  try  that  issue,  and  it  is 
determined  that  she  is  incompetent  to  act,  then 
the  other,  under  the  express  provisions  of  Code 
1004,  art.  93.  $  33,  is  entitled  to  the  appoint- 
ment or,  without  such  a  determination,  the  oth- 
er may  be  selected  as  one  of  the  two  residnary 
legatees  to  whom  administration  may  be  granted. 
[Ed.  Note.— For  other  caseSiSee  Ebcecutors  and 
Administrators,  Dec  Dig.  $  2l.*] 

Appeal  from  Orphans'  Court,  Howard 
County. 

Petitions  by  Annie  B.  MeCaughey,  as  re- 
sidnary. legatee  under  the  will,  and  by  Ber- 
nard J.  Byrne,  a  creditor,  for  letters  of  ad- 
mlnlstTatlon  witii  will  annexed  on  the  es- 


tate of  Elmlly  Madellse  Wyman,  deceased. 
From  an  order  appointing  Byrne  administra- 
tor, etc.,  the  residuary  legatee  appeals.  Re- 
versed and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  SOHMUCKBR,  BURKE,  THOM- 
AS, PATTISON,   and  URNER,  J  J. 

John  Q.  Rogers,  for  appellant  Louis  T, 
Clark,  for  appellee. 

SCHMUCKBR,  J.  This  Is  an  appeal  from 
a  decision  of  the  orphans'  court  of  Howard 
county  that  a  creditor  of  a  testator  was  en- 
titled to  precedence  oyer  a  residuary  legatee 
In  the  grant  of  letters  of  administration  cum 
testamento  annexo  upon  the  estate.  It  ap- 
pears from  the  record  tliat  Emily  Madeline 
Wyman,  a  widow,  residing  in  Howard  coun- 
ty^ died  in  June,  1910,  leaving  a  last  will, 
which  was  duly  admitted  to  probate  by  the 
orphans'  court  of  Howard  county  on  August 
2,  1910.  Her  wDl,  after  making  sundry  spe- 
cific devises  and  -bequests  and.  pecuniary 
legacies,  disposed  of  the  residue  of  her  es- 
tate In  the  following  terms:  "And  I  do  de- 
vise and. bequeath  all  the  rest  and  residue 
of  my  estate  both  real,  personal  and  mixed 
to  my  sister  Mary  Theresa  Dallas,  at  her 
death  to  go  to  Annie  McCaughey  in  reward 
for  her  devotion  to  my  sister."  By  an 
earlier  clause  of  the  will  she  gave  No.  23 
Tremont  street  Boston,  Mass:,  and  the  sum 
of  $3,000  to  Francis  J.  Horgan  in  trust  for 
her  sister,  Mary  Theresa  Dallas,  for  life 
with  remainder  to  Annie  McCaughey  for  her 
devotion  to  the  sister.  The  will  named  the 
National  Savlngs-Tmst  Company  of  Wash- 
ington as  executor,  but  that  institution  de- 
clined to  act  as  such,  whereupon  on  Septem- 
ber 6,  1910,  the  orphans'  court  passed  Aa 
order  appointing  Mary  T.  Dallas,  the  sister 
of  the  testatrix,  administratrix  cum  testa- 
mento annexo  of  her  estate.  On  October  11, 
1910,  Francis  J.  Horgan,  trustee  of  Mary  T; 
Dallas,  and  the  appellant  as  a  remainderman 
under  the  will  of  Mm.  Wyman,  filed  a  joint 
petition  in  the  orphans'  court  alleging  the 
death  of  Mrs.  Wyman  testate,  the  admission 
of  her  will  to  probate,  the  renunciation  of 
the  executor  therein  named,  and  the  order  of 
court  appointing  Mary  T.  Dallas  adminlstra- 
trix  cam  testmento  annexo,  and  averring 
that  Mary  T.  Dallas  was  non  compos  mentis 
and  hence  incompetent  to  act  as  such.  The 
petition  prayed  for  the  reclsslon  of  the  order 
appointing  Mary  T.  Dallas  administratrix 
c.  t.  a.  and  the  appointment  as  sw^  admin- 
istratrix of  the  petitioner  Annie  B.  Mc- 
Caughey, who  claimed  the  right  to  the  ap^ 
pointment  by  virtue  of  her  being  a  residu- 
ary legatee  under  the  will.  It  was  further 
averred  in  the  petition  that  Horatlon  Nelson 
Dallas,  the  brother  of  the  testatrix,  was  a 
nonresident  of  this  state,  and  that  his  place 
of  residence  was  otherwise  unknown,  except 
that  when  last  heard  from  he  was  a  resMent 
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of  the  state  of  Massachusetts,  but  that  he 
bad  not  beem  heard  from  for  a  long  time. 
On  the  same  day,  October  11,  1910,  Bernard 
J.  Byrne  of  Howard  county,  claiming  to  be 
a  creditor  of  the  testatrix  to  the  extent  of 
$00,  filed  his  petition  in  the  orphans'  court 
RTerrlng  that  she  had  left  surviving  her  no 
relatives  l^ally  competent,  and  praying  that 
letters  of  administration  a  t  a.  on  her  es- 
tate be  issued  to  Iiim  as  the  person  who, 
under  the  drcumstances,  was  first  entitled 
thereto.  On  the  same  day  the  orphans' 
court  passed  the  order  appealed  from,  re- 
scinding Its  former  order  of  September  6, 
1910,  by  which  Mary  T.  Dallas  liad  been  ap- 
pointed administratrix  c.  t.  a.,  and  directing 
letters  of  like  character  to  be  issued  to  Ber- 
nard Byrne. 

[1,2]  The  orphans'  court  were  clearly  in 
error  in  treating  Byrne,  a  creditor  of  the  tes- 
tatrix, as  entitled  to  the  letters  of  adminis- 
tration in  precedence  of  the  appellant  as  a 
residuary  legatee  under  her  will.  Section  30 
of  article  93  of  the  Code  of  1004  does  pro- 
vide that  "if  there  be  no  relations  adminis- 
tration shall  be  granted  to  the  largest  cred- 
itor applying  for  the  same" ;  but  it  Is  clear 
from  the  context  that  that  provision  relates 
to  cases  of  Intestacy,  as  section  30  forms 
one  of  a  series  of  sections  providing  for  the 
issue  of  letters  of  administration  "whenever 
any  person  sliatt  die  intestate." 

Section  33  of  article  93  provides  for  cases 
like  the  present  oae.  It  declares:  "If  let- 
ters of  administration  are  to  be  granted  with 
a  copy  of  the  will  annexed,  and  there  be  a 
residuary  legatee  or  legatees  in  such  will  he 
or  they  shall  be  preferred  to  all  except  a 
widow."  Section  33  further  directs  the  court 
to  proceed  in  the  manner  directed  by  law 
with  resjpect  to  executors  within  the  state 
before  administration  (c.  t.  a.)  shall  be  grant- 
ed to  any  other  person.  In  Brodle  v.  Mitch- 
ell,  85  Md.  618,  37  Atl.  170,  we  held  that 
the  words  "in  the  manner  directed  by  law," 
which,  by  the  provisions  of  the  section,  gov- 
ern the  proceedings  of  the  orphans'  court 
in  appointing  administrators  c.  t.  a.  in  cases 
like  the  present  one,  related  to  the  provi- 
sions of  sections  32  and  33  relative  to  notice^ 
so  that  the  persons  entitled  should  have  a 
day  In  court  In  the  present  case  the  execu- 
tor named  in  the  will  voluntarily  declined  to 
act  and,  there  being  no  widow,  the  residu- 
ary legatee  was  under  the  terms  of  the  stat- 
ute next  entitled.  The  appellant  in  our  opin- 
ion answers  fully  to  the  description  of  a 
residuary  legatee.  The  mere  fact  that  she 
takes  an  estate  In  remainder  in  the  residue 
does  not  take  her  out  of  the  category  of  res- 
iduary legatees. 

[3]  Where  there  is  only  one  Individual  an- 
swering to  the  statutory  description  of  the 
person  entitled,  the  law  must  be  strictly 
obeyed,  and  he  must  be'  appointed.  Carpen- 
ter V.  Jones,  44  Md.  628 ;  Griffith  v.  Coleman, 


61  Md.  250.  It  is  equally  dear  that  the  ;aw 
has  conferred  upon  the  orphans'  courts  the 
power  and  discretion  of  making  a  selection, 
from  a  class  of  persons  equally  entitled,  of 
the  one  to  receive  the  appointment  Bowie 
v.  Bowie,  73  Md.  232,  20  Atl.  916 ;  Kailer  v. 
Kaller,  92  Md.  147,  48  AO.  712. 

[4]  If,  in  the  present  case,  the  orphans' 
court,  which  was  without  the  power  to  try 
or  determine  the  issue  of  the  sanity  of  Mary 
T.  Dallas,  the  other  one  of  the  two  residuary 
legatees  named  in  the  will,  had  resorted  to 
the  method  prescribed  by  section  55  of  ar- 
ticle 93  of  the  Code,  of  issuing  a  writ  de  lu- 
natico  Inquirendo  to  try  that  Issue,  and  it 
had  in  that  manner  been  determined  that  she 
was  in  fact  non  compos,  then  the  appeUant  as 
the  only  competent  residuary  legatee  would 
as  a  matter  of  law  have  been  entitled  to 
the  appointment  Kearney  v.  Turner,  28 
Md.  425;  Bowie  v.  Bowie,  supra;  Kaller  v. 
Kaller,  supra. 

Or  the  orphans'  court  might  have  selected, 
and  it  may  still  select,  the  appellant  as  the 
one  of  the  two  residuary  legatees  to  whom 
to  issue  the  letters ;  but  it  was  plainly  erro- 
neous for  that  tribunal  1a  the  face  of  the  ap- 
pellant's application  for  the  letters  to  grant 
them  to  Bernard  J.  Byrne,  as  was  done  by 
the  order  appealed  from,  which  must  there- 
fore be  reversed,  and  the  case  remanded  for 
further  proceedings  In  conformity  to  this 
opinion. 

Order  reversed,  and  case  remanded  for 
further  proceedings  in  accordance  with  this 
opinion;   appellee  to  pay  the  costs. 


(US  Ud.  6!) 
NOBRIS  V.  AHLBS  et  al. 
(Court  of  Appeals  of  Maryland.     FA.  8,  1911) 

1.  Dismissal  ano  Nonsuit  (J  81*)  —  Revoca- 
tion. 

Code  1904,  art.  16,  i  161,  requires  a  geneial 
replication  to  be  filed  within  15  days  after  an- 
swer, and  provides  that,  if  the  plaintiff  sliall  foil 
or  refuse  so  to  do,  the  defendant  shall  be  enti- 
tled to  a  "rule  further  proceedings"  within  10 
days  after  notice,  and,  upon  failure  to  comply, 
the  defendant  may  have  the  bill  dismissed.  A 
defendant  filed  an  answer  on  February  1st  and 
on  the  16th  directed  the  clerk  to  enter  a  "rule 
further  proceedinRs"  on  the  books,  and  It  was 
served  on  the  17th.  On  the  28th  the  bin  was 
dismissed.  Held,  that  plaintifFs,  being  entitled 
to  15  days  in  which  to  file  their  replication  aft- 
er answer,  might  have  filed  it  on  the  16th,  and, 
the  rnle  having  been  prematurely  filed  on  that 
day,  the  court  might  rescind  its  decree  dlsmias- 
ing  the  bill. 

[£)d.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  M  182-192;  Dec.  IKg.  { 
81.*] 

2.  Dismissal  and  Nonsuit  (i  81*)— PLKADina 
—Revocation— Time  for  Filing. 

In  view  of  Code  1904,  art.  16,  I  148,  pro- 
viding that  at  any  time  before  a  Mil  is  taken 
pro  confesso,  or  afterwards  before  final  decree, 
defendant  may  answer,  plead,  or  demur  by  spe- 
cial leave  of  court,  and  in  analogy  to  the  powers 
exercised  by  courts  of  law  during  term  time 
over  judgments  rendered  at  the  term  a  court  of 
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equity  may,  In  its  sonnd  dlBcretlon,  at  any  time 
befoTe  the  decree  lias  been  enrolled,  set  aside  a 
decree  dismissing  a  bill  for  plaintiff's  failure  to 
file  a  replication  within  the  required  time. 

[Ed.  Note. — For  other  cases,  see  IMsmissal  and 
Nonsuit,  Cent  Dig.  iS  182-192;    Dec.  Dig.  S 

3.  Afpeai.  and  £bbob  (|  87*)— Decisions  Re- 

viEWABLB— Dismissal  of  Bill. 

No  appeal  lies  from  an  order  setting  aside 
a  decree  dismissing  a  bill  for  plaintiffs  failure 
to  file  a  replication  within  the  required  time, 
where  the  errors  consist  in  mere  irregularities, 
since  the  action  of  the  trial  court  in  such  cases 
Is  in  its  sound  discretion. 

[Hd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  66&-696;  Dec.  Dig.  |  87.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City:   Alfred  S.  NUes,  Judge. 

Suit  by  Jobn  Abies  and  others  against 
William  I.  Norrls.  From  an  order  rescind- 
ing a  decree  dismissing  the  bill,  defendant 
.appeals.     Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKBR,  BURKE,  THOM- 
AS, PATTISON,  and  URNER,  JJ. 

Charles  F.  Harley,  for  appellant.  O.  Boas 
Mace  and  Charles  Plelert,  for  appellees. 

BOYD,  C.  J.  II]  This  is  an  appeal  from  an 
order  reactading  a  decree  dismissing  the  bill 
of  complaint  filed  by  the  appellees  against 
the  appellant,  and  reinstating  the  cause.  The 
defendant  (appellant),  having  filed  his  an- 
swer to  the  bill  of  complaint  on  February 
1,  1910,  directed  the  clerk  on  February  16th 
to  alter  a  "rule  further  proceedings"  on  the 
plalntUTs,  and,  the  plaintiffs  having  failed  to 
file  a  replication  to  the  answer  within  10 
days  after  notice  of  the  rule,  the  court  on 
February  28th  dismissed  the  bill  and  requir- 
ed them  to  pay  the  costs.  No  opinion  was 
filed  giving  the  reasons  for  rescinding  the  de- 
cree, but  the  court  mlgbt  well  have  relied  on 
the  fact,  as  appears  by  the  dates  in  the  rec- 
ord, that  the  defendant  prematurely  entered 
the  rule  further  proceedings.  Section  161  of 
article  16  of  the  Code  of  1904,  after  requiring 
a  general  replication  to  be  filed  within  15 
days  after  an  answer  is  filed  (excepting  un- 
der certain  circumstances  not  applicable  to 
this  case),  provides  that:  "If  the  plaintiff 
shall  omit  or  refuse  to  file  such  replication 
within  fifteen  days  after  answer  filed,  the 
defendant  shall  be  entitled  to  a  rule  further 
proceedings  within  ten  days  after  notice  of 
such  rule;  and  upon  failure  to  comply  with 
such  rule,  the  defendant  shall  be  entitled  to 
bare  the  bill  dismissed."  It  may  be  remark- 
ed in  passing  that,  while  failure  to  comply 
with  the  rule  may  entitle  the  plaintiff  to  have 
the  bill  dismissed,  that  does  not  deprive  the 
court  of  the  power  to  reinstate  it,  if  satis- 
factory reasons  be  shown. 

As  the  answer  was  filed  on  February  1st, 
the  plaintiffs  had  the  whole  of  February  16th 
on  which  to  file  a  replication,  as  that  was 


"toithin  fifteen  days  after  answer  filed."  It 
is  true  that  the  record  shows  that  the  rule 
was  not  served  until  the  17th,  but  as  the  de- 
fendant was  only  entitled  to  a  rule  further 
proceedings,  "If  the  plaintiff  shall  omit  or 
refuse  to  file  s^ich  replication  within  fifteen 
days  after  answer  filed,"  he  had  no  more 
right  to  enter  the  rule  on  the  16th  than  he 
would  have  had  to  enter  it  on  any  previous 
day  between  the  Ist  and  leth.  The  plaintiffs 
would  have  had  untU  February  27th,  inclu- 
sive, if  the  rule  had  been  laid  and  served  on 
the  17th,  and  the  decree  of  dismissal  was  ob- 
tained on  February  28th.  If  a  plaintiff  ia  to 
be  held  to  such  strict  account  as  to  make  him 
liable  to  have  his  bill  dismissed  for  one  day's 
default  under  our  equity  practice,  a  defend- 
ant should  at  least  be  held  to  the  strict  let- 
ter of  the  statute,  and  not  be  permitted  to 
commence  the  proceedings,  upon  which  he 
bases  the  default,  until  he  is  entitled  to  do 
so  by  the  statute.  The  learned  Judge  might 
therefore  have  properly  rescinded  the  order 
because  the  foundation  for  the  default  was 
based  on  the  premature  action  of  the  defend- 
ant; but,  regardless  of  that,  we  have  no 
doubt  of  his  power  to  grant  the  order. 

[2]  The  application  to  rescind  the  decree 
was  filed  on  March  6,  1910 — ^Just  five  days 
after  it  was  passed,  and  therefore  before  It 
was  enrolled,  as  a  decree  does  hot  become  en* 
rolled  until  the  expiration  of  90. days  from 
its  date,  "the  day  of  the  date  inclusive."  Sec- 
tion 177  of  article  16.  As  is  said  in  Miller's 
Eg.  Proc.  356:  "Before  a  decree  is  enrolled 
it  ia  entirely  within  the  province  of  the  court 
to  revise  it;  the  decree  being  subject  to  the 
control  of  the  court  until  enrollment  It  may 
be  altered,  revised,  or  entirely  revoked  upon 
application  to  the  court  by  petition."  Even 
at  law  Judgments  for  defaults  are  for  the 
most  part  subject  to  the  control  of  the  court 
during  the  term  at  which  they  are  rondered, 
or  before  they  become  enrolled.  We  say  "for 
the  most  part"  as  there  may  be  some  de- 
faults, such  as  those  provided  for  by  the 
"practice  acts,"  which  would  not  be,  and 
the  case  of  Helnekamp  v.  Beaty,  74  Md.  388, 
21  Atl.  1098,  22  Atl.  67,  shows  how  far  this 
court  has  felt  justified  in  goboig  to  prevent 
the  enforcement  of  a  default  In  that  case 
a  "rule  security  for  costs"  was  laid  in  S^- 
tember,  1889,  and  had  not  been  complied 
with  on  September  30,  1890,  when  the  de- 
fendants moved  for  a  judgment  of  non  pros.; 
but  this  court  sustained  the  action  of  the 
lower  court  which  permitted  the  plaintiff  to 
comply  with  the  rule  after  the  motion  for 
non  pros,  had  been  made,  but  before  it  wa-s 
acted  on  by  the  court — although  that  statute 
provided  that  "the  plaintiff  shall  have  nntH 
the  second  day  of  the  next  term  to  comply 
therewith,  and  on  his  failure  to  do  so  he 
shall  be  nonsuited."  In  the  absence  of  some 
definite  rules  which  prevent  It,  courts  of  law 
permit  general  ropllcations  or  such  pleadings 
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as  will  not  delay  the  baslness  of  tbe  court  to 
be  filed  at  tbe  call  of  the  docket,  in  order  to 
prevent  a  npn  pros.  2  Foe  on  PI.  &  Pr.  235. 
When  therefore  a  bill  in  equity  is  dismissed 
for  default  In  not  filing  a  replication — espe- 
cially one  wUcb  bad  existed  for  sucb  a  short 
time  as  that  in  this  case — it  would  be  strange 
If  tbe  chancellor  was  deprived  of  the  discre- 
tion of  rescinding  the  decree  before  its  en- 
rollment, if  he  became  satisfied  that  Justice 
required  it.  A  defendant  cannot  ordinarily 
be  materially  injured  by  sucb  a  course,  and 
the  facta  in  this  case  well  illustrate  the  wis- 
dom of  the  rule^  in  leaving  it  to  the  discre- 
tion of  the  chancellor.  If  the  defendant  had 
not  Interposed  the  objection  to  the  rescission 
of  the  decree,  the  replication  could  have  l>een 
filed  and  the  case  probably  heard  on  Its  mer- 
its months  ago,  if  the  parties  had  been  as 
diligent  as  the  appellant  was  In  enforcing  the 
default,  and, if  such  action  is  to  be  subject 
to  appeal  this  case  shows  what  delays  may 
result  Ihete  can  be  no  doubt  that  the  plain- 
tiffs could  have  filed  another  bill,  and  hence 
the  defendant  could  have  had  no  very  sub- 
stantial benefit  by  the  decree — certainly  could 
not  be  seriously  injured  by  striking  it  out. 
The  defendant  undoubtedly  had  the  right  to 
seek  the  aid  of  tbe  court  in  enforcing  the 
statute,  which  is  intended  to  prevent  unrea- 
sonable delay  on  the  part  of  a  plalntifC;  but, 
if  the  charges  in  this  bill  can  be  sustained, 
they  are  of  a  character  which  a  court  of 
equity  should  not  be  too  ready  to  deprive  the 
plaintiffs  of  the  opportunity  to  prove,  merely 
because  of  the  failure  to  file  a  general  repli- 
cation at  the  time  required.  On  tbe  other 
liand,  if  there  is  no  foundation  for  the  charg- 
es, the  defendant  is  entitled  to-  be  relieved 
of  than,  which  can  be  much  more  speedily 
done  by  such  action  as  was  taken  by  the 
court  below  than  by  permitting  that  action 
to  be  ground  for  an  appeal,  for,  if  a  defend- 
ant is  to  have  tbe  right  of  appeal  when  a 
decree  of  dismissal  is  stricken  out  before  the 
decree  is  enrolled,  there  would  be  at  least 
as  much  reason  for  giving  the  plaintiff  such 
right  upon  the  refusal  of  the  court  to  rescind 
the  decree  of  dismissal. 

By  section  148  of  article  16,  it  is  provided 
tliat  "at  any  time  Itefore  tbe  bill  is  taken 
pro  confesso,  or  afterwards  (before  final  de- 
cree), by  the  special  leave  of  the  court  or 
Judge  thereof,  the  defendant  may  answer, 
plead  or  demur  to  the  bill."  In  Belt  v.  Bowie, 
65  Md.  350,  4  Atl.  295,  the  court,  through 
Chief  Judge  Alvey,  said  that  according  to 
long-established  practice  a  defendant  should 
'issign  some  satisfactory  reason  for  the  de- 
lay, and  the  facts  should  be  verified  by  his 
oath,  and  then,  added:  "But  the  sufficiency 
of  tbe  reasons  assigned  are  not  reviewable 
by  this  court,  nor  are  tbe  terms  upon  which 
the  party  niay  be  allowed  to  answer,  plead, 
or  demnr.    These  are  matters  of  practice 


properly  within  fibe  sound  discretion  of  the 
court  or  Judge  to  whom  the  application  is 
made.  That  discretion,  however,  sbould  al- 
ways be  exercised  so  as  to  prevent  delay  and 
to  promote  Justice."  Now  while  there  is  no 
specific  provision  In  the  statute  authorizing 
a  replication  to  be  filed  after  a  bill  is  dis- 
missed for  failure  to  file  it,  it  cannot  be 
doubted  tliat,  under  the  general  control  wnlch 
the  court  has  over  its  decrees  I>efore  they 
are  enrolled,  it  can  rescind  a  decree  such  as 
that  before  us,  and  what  was  said  in  Belt  v. 
Bowie  can  be  appropriately  applied  to  sncb 
a  proceeding. 

[3]  It  is  undoubtedly  proper  to  require  tbe 
application  to  be  verified,  and  to  assign  sat- 
isfactory reasons  for  the  action  of  tbe  court ; 
but  those  are  matters  which  must  be  left  to 
the  discretion  of  the  lower  court,  and  the 
mere  fact  that  the  petition  was  not  sworn  to 
would  not  Justify  us  in  reviewing  its  action. 
Nor  do  we  think  that  the  form  of  the  peti- 
tion, which  seems  to  be  in  the  names  of  the 
solicitors  Instead  of  the  plaintiffs,  deprived 
the  court  of  its  Jurisdiction  to  act  It  treat- 
ed the  petition  as  one  Intended  to  be  filed  on 
behalf  of  the  plaintiffs,  as  is  shown  by  the 
recital  in  the  order:  "The  petition  of  the 
complainants  in  the  above^ntltled  cause  for 
a  reinstatement  of  said  cause  having  come  on 
for  a  hearing,"  etc.  But  if  it  be  admitted  to 
be,  strictly  speaking,  the  petition  of  the  so- 
licitors instead  of  the  plaintiffs,  it  was  un- 
doubtedly Intended  to  be  filed  in  the  Interest 
of  the  plaintiffs,  and  If  the  court  had  the 
power  to  rescind  Its  decree,  as  we  hold  It 
did,  we  would  not  entertain  an  appeal  from 
that  action,  wisely  left  to  the  discretion  of 
the  lower  court,  merely  on  such  a  technical 
ground.  We  must  assume  that  that  court 
concluded  that  Justice  to  the  parties  required, 
or  at  least  authorized,  it  to  take  tbe  actloa 
it  did,  and,  as  it  was  dealing  with  a  subject 
within  its  Jurisdiction,  it  would  require  more 
than  we  have  before  us  to  Justify  our  inter- 
ference. At  the  hearing  of  such  applications, 
the  granting  of  which  are  within  its  discre- 
tion, the  court  sometimes  obtains  information 
which  affects  the  equity  and  Justice  of  the 
matter  but  does  not  become  a  part  of  the 
record. 

If  then  the  court's  attention  was  called  to 
the  fact  that  the  action  of  the  defendant, 
which  was  the  basis  of  the  proceeding  whlcb 
was  supiK)sed  to  put  tbe  plaintiffs  in  default, 
was  prematurely  begun,  because  It  was  be- 
gun before  tbe  expiration  of  tbe  15  days. 
that  might  have  been  deemed  a  sufficient 
reason  to  induce  the  court  to  pass  the  order ; 
but  If  that  was  not  the  case,  tbe  resqisslon 
of  the  decree  was  in  its  discretion,  and  hence^ 
in  our  Judgment  the  appeal  should  not  b4 
entertained. 

Appeal  dismissed;  the  appellant  to  pay  tbe 
costs. 
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(84  Vt  W) 

OAKPBNTBB  ▼.  CBNTaAIi  VEBMONT 

BX,  OO. 

(Sapreme  Court  of   Veimont     General  Term. 

Jnly  31,  1911.) 

1.  CEBTIORABI    ({    16»)— JTJIKIMBWTB    BSVIEW- 
ABLB— "FlNAi  JVDOitXST" 

Denial  of  a  change  of  Tenue  is  «  "final 
Judgment"  reviewable  on  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec  Dig.  i  le.* 

For  other  defisitionB,  see  Words  and  Fhiages, 
Tol.  3,  pp.  3774-2708;   vol.  8,  p.  7663.] 

2.  Vbnot  (I  68*)— CHAWor— LooAi  Pbkjudioe 
— Nbgativ*  Testiuont. 

Negative  testimony  of  lon^  time  residents 
of  a  county,  with  large  acquaintance  in  their 
Ticinity,  that  they  never  beaid  anything  said 
therein  indicating  ill  feeling  against  defendant 
corporation  is  relevant  on  application  for  a 
change  of  venne. 
[Ed.  Note.— For  other  cases,  see  Venae,  Dec. 

Dig.  i  ea»] 

8.  Vekct  ({00*)-^^Oiarob— Local  Pbejudick. 
Under  P.  8.1467,  authorising  county  judg- 
es to  direct  from  what  towns  jurois  shall  be 
drawn,  and  under  section  1492,  authorizing  a 
change  of  venne  when  there  is  reason  to  believe 
that  an  impartial  trial  cannot  be  had,  the  test 
of  right. to  a  change  is  whether  a  prejudice  ex- 
ists generally  throughout  the  county;  existence 
in  a  particular  locality  l>eing  insufficient. 

[Ed.  Note.— Tor  other  cases,  see  Venue,  Cent 
Dig.  8  78;    Dec.  Dig.  S  60.»] 
4.  arATtJTES   (i  222*)— CoMSTBUcnoN— Light 

or  CouMON  LAVhr. 

P.  S.  1492,  authorising  d^ange  of  venue  on 
account  of  local  prejudice,  should  be  construed 
in  the  light  of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 

Dig.  s ^e»] 

Certiorari  to  Windham  County  Court;  W. 
H.  Taylor,  J^dge. 

Action  by  L.  M.  Carpenter  against  the  Cen- 
tral Vermont  Railway  Company.  From  a 
denial  of  a  change  of  venue,  defendant  brings 
certiorari.  Writ  denied.  ' 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSdrN,  SASBLTOl!?,  and  POW- 
ERS, JJ.  I 

C.  W.  Wlttere,  Clark  C  FItts,  and  Harold 
Whitney,  for  petitioner.  Cudworth  &  Fierce 
and  Glt>Bon  &  Waterman,  for  petitionee, 

BO  WELL,  C.  J.  This  is  an  action  on  the 
case  pending  In  Windham  county  court.  The 
defendant,  before  trial,  preferred  its  peti- 
tion to  the  presiding  Judge  of  that  court,  ac- 
cording to  the  statute  in  such  case  made 
and  provided,  praying  for  a  removal  of  the 
case  to  the  county  cotirt  of  another  county 
for  trial,  because  of  local  prejudice  against 
It  In  Windham  county.  The  prayer  of  the 
petition  was  denied  on  hearing,  and  the  de- 
fendant comes  here  for  a  writ  of  certiorari 
to  bring  UP  the  record  of  those  proceedings 
toT  review. 

[1]  The  plaintiff  objects  that  the  denial  of 
tbe  prayer  of  the  petition  is  not  such  a  final 
Judgment  as  warrants  certiorari,  as  it  in  no 
way  touched  the  merits  of  the  case  Itself, 


but  was  In  a  purely  sessions  proceeding,  pre- 
liminary to  a  trial  of  the  case  on  its  merits. 
But  the  objection  is  not  tenable,  for  the  de- 
nial did  finally  determine  the  question  In- 
volved in  fJi&t  proceeding,  though  it  did  not, 
and  of  course  could  not,  touch  the  merits  of 
the  principal  case,  for  it  simply  supervened 
upon  it 

The  petition  for  removal  alleges  that  the 
action  arose  out  of  an  injury  to  the  plaintiff, 
charged  to  have  been  caused  by  the  defend- 
ant's negligence  while  the  plaintiff  was  in  its 
service  as  a  trainman  on  the  West  River 
Branch  of  its  road,  extending  from  Brattle- 
boro  to  Londonderry,  a  distance  of  87  miles ; 
that  the  defendant  also  operates  a  railroad 
miming  from  South  Vernon  to  Brattleboro, 
an  which  the  plaintiff  also  worked  to  some 
extent;  that  said  roads  extend  diagonally 
through  the  county  from  the  southeastern 
comer  to  the  northwestern  comer,  furnish- 
ing exclusive  railroad  fadlitiee  to  a  consld- 
Mable  portion  of  the  people  of  the  county, 
and  serve  to  a  greater  or  less  extent,  through 
connection  with  stages  and  otherwise,  nearly 
the  whole  county ;  that  before  July  18,  1910, 
in  its  operation  of  said  roads,  it  employed 
many  trainmen,  residing  largely  in  different 
parts  of  the  county,  who,  by  relationships  and 
acquaintaacei  were  in  considerable  touch 
with  practically  the  whole  county,  and  that, 
taken  together,  they  tiad  an  acquaintance  cov^ 
erlng  substantially  the  entire  county.  Includ- 
ing nearly  all  the  villages  in  It;  that  the 
town  of  Brattleboro  is  the  junction  of  said 
roads,  and  was  the  residence  ef  a  large  num- 
ber of  trainmen  before  and  on  the  18th  of 
July;  that  the  village  of  Brattleboro  Is  the 
largest  village  in  the  county  and  Its  chief 
business  center,  where  two  newspapers  are 
published,  which  circulate  in  every  town  in 
the  county,  and  together  go  into  almost  every 
family  in  the  county. 

..  The  petition  further  alleges  that  on  the 
IStb  of  July  all  of  the  trainmen  on  said 
roads  struck  and  left  the  defendant's  employ- 
ment, because  it  refused  their  demands  as 
to  terms  of  service  and  amount  of  wages; 
that  the  strike  caused  great  excitement  all 
along  the  lines ;  that  train  service  was  seri- 
ously Interrupted  thereby,  and  the  carrying 
on  of  business  throughout  almost  the  whole 
county  seriously  affected;  that  the  delivery 
of  the  malls  was  seriously  delayed,  and  great 
trouble  and  inconvenience  in  general  caused 
the  people  of  the  county  at  the  Inception  of 
the  strike  and  during  Its  early  days;  that 
several  public  meetings  were  held  at  Brattle- 
boro during  the  two  wpeks  next  following 
the  strike,  which  were  presided  over  by  pub- 
lic ofBdals  of  the  town,  countenance  to  which 
meeting  was  given  by  persons  in  public  posi- 
tion, and  which  were  addressed  by  public 
ofilclals  In  town.  In  condemnation  of  the  de> 
feudant,  among  which  ofilcials  was  one  of  the 
plaintiffs  attorneys;    that  in  said  meetings, 
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with  the  apparent  countenance  of  said  public 
officers  and  officials,  the  defendant  was  seri- 
ously censured  and  condemned,  Its  manage- 
ment attacked,  and  Its  officers  accused  of  va- 
rious wrongful  acts;  that  the  public  order 
and  peace  In  Brattleboro.  and  to  some  extent 
In  other  places,  were  disturbed,  and  crowds 
of  strikers  and  sympathizers  congregated  at 
the  defendant's  place  of  business  in  Brattle- 
boro, and  disturbed  and  Interrupted  the  ordi- 
nary conduct  of  Its  business;  that  threats 
were  made  against  the  defendant  and  Its  em- 
ployes and  concerning  Its  property  and  the 
operation  of  Its  business;  that  at  manufac- 
turing and  other  business  establishments  In 
Brattleboro  placards  with  abusive  epithets 
were  displayed,  directed  against  the  defend- 
ant and  Its  employes;  that  the  newspapers 
in  Brattleboro,  and  in  other  towns  in  the 
county,  contained  reports  of  said  meetings 
and  violence;  that  the  strikers  circulated 
aboot  the  county,  voicing  their  claimed  griev- 
ances in  public  meetings  and  otherwise ;  and 
that  labor  agitators  came  into  the  county  and 
addressed  public  meetings,  setting  forth 
claimed  grievances  against  the  defendant,  and 
excited  the  people  of  the  county  In  animos- 
ity against  the  .defendant. 

The  presiding  Judge  said,  in  disposing  of 
the  petition,  that  be  rejected  from  consider- 
ation In  affidavits  presented  by  both  parties, 
all  expressions  of  opinion  or  Judgment  of  the 
affiants,  and  all  statements  of  fact  made  on 
information  and  belief,  and  all  statemmts  of 
fact  aftpearlng  to  be  hearsay. 

He  also  said  that  the  petitioner  urged,  as 
a  ground  for  relief,  that  the  case  could  not 
be  impartially  tried  In  the  county,  because 
the  prejudice  and  feeling  engendered  against 
It  throughout  the  county  by  the  recent  strike 
were  so  strong  and  general  as  to  prejudice 
its  chances  of  a  fair  trial.  The  Judge  then 
went  on  to  say  that  upon  a  careful  considera- 
tion of  all  the  evidence  received  he  failed  to 
find  reason  to  believe  that  the  case  could 
not  be  impartially  tried  in  the  county ;  that 
he  was  not  unmindful  of  the  fact  tiiat  the 
evidence  disclosed  a  state  of  mind  on  the 
part  of  considerable  numbers  of  citizens  In 
certain  sections  of  the  county,  notably  In 
Brattleboro,  inimical  to  an  impartial  trial; 
but  that  the  test  is,  not  whether  there  Is  such 
a  state  of  feeling  in  some  locality  within  the 
county,  but  whether  there  Is  such  a  prejudice 
existing  generally  throughout  the  county  as 
to  afford  reason  for  believing  that  an  im- 
partial trial  cannot,  with  reasonable  facility, 
be  secured  in  the  county;  that  he  was 
not  convinced  from  the  evidence  that  any 
considerable  prejudice  against  the  defendant 
existed  throughout  the  county  outside  of 
Brattleboro;  that  the  evidence  of  it  was 
meager  and  unsatisfactory,  and  rested  large- 
ly In  circumstances;  that  the  Inferences  re- 
lied upon  by  the  petitioner  from  the  enforced 
suspension  of  business  on  Its  roads  and  the 
consequent  hardship  visited  upon  the  com- 
munities served  by  it,  as  well  as  the  circula- 


tion of  newspaper  reports  concerning  the 
strike  and  the  causes,  were  fully  met  by  the 
testimony  of  business  men  and  others  through- 
out the  county  in  position  to  know  the  trebd 
of  public  sentiment  in  their  localities;  and 
that  the  newspaper  articles  In  evidence  con- 
tained little  by  way  of  criticism  of  the  road 
or  Its  officials,  and  well  might  Impress  their 
readers  with  the  belief  that  the  petitioner 
was  acting  fairly  with  its  employes. 

[2]  The  defendant  objected  below  to  the 
plalntlfTs  affidavit  of  Frank  Jones,  and  to 
all  Its  contents,  as  immaterial  and  irrelevant, 
and  as  being  only  the  expression  of  bis  opin- 
ion, without  stating  the  facts  upon  which  it 
Is  based,  and  as  giving  the  affiant's  Judgment, 
rather  than  stating  facts.  It  also  objected 
to  all  of  the  plalntlfTs  other  affidavits  on  the 
same  ground. 

The  defendant  selects  the  affidavit  of  Jonee 
as  a  fair  sample  of  all  the  others,  and  the 
plalntill  does  not  claim  that  It  Is  not  The 
substance  of  that  affidavit  is  this:  He  lives 
In  Dover  and  has  for  70  years,  and  was  town 
derk  26  years;  has  a  large  acquaintance  In 
Dover  and  vicinity;  knew  of  the  strike;  nev- 
er heard  anything  that  would  show  any  111 
feeling  whatever  against  the  defendant  nor 
Its  officials,  and  if  any  such  feeling  was  com- 
mon In  Dover  and  vicinity  be  should  have 
known  It,  as  he  knows  and  talks  with  so 
many  people  there;  knows  of  no  reason  to 
prevent  the  defendant  from  having  a  fair 
trial  of  any  case  In  Windham  county  court 

The  defendant  claims  that  the  presiding 
Judge  could  not  have  rejected  from  consid- 
eration, as  he  says  he  did,  all  expressions  of 
opinion  or  Judgment  of  the  affiants,  and  all 
statements  of  fact  made  on  Information  and 
belief,  and  all  statements  of  facts  appearing 
to  be  hearsay;  for  if  he  had  no  part  of  Jones' 
affidavit,  nor  of  any  affidavits  of  similar  Im- 
port, would  have  been  considered  by  him. 
and  so  he  woidd  have  been  unable  to  say  that 
the  testimony  of  business  men  and  others 
throughout  the  county  was  such  that  he  was 
unable  to  find  that  any  general  prejudice  ex- 
isted throughout  th6  county  against  the  de- 
fendant In  support  of  this  claim,  the  de- 
fendant eliminates  from  Jones'  affidavit  all 
the  Judge  says  he  rejected  from  'considera- 
tion, and  leaves  only  this,  namely,  that  the 
affiant  had  lived  in  Dover  70  years,  and  been 
town  clerk  25  years;  that  he  had  a  large  ac- 
quaintance in  Dover  and  vicinity;  knew 
of  the  strike ;  never  heard  anything  said  that 
would  show  any  ill  feeling  whatever  against 
the  defendant  nor  Its  officials;  and  that  be 
knows  and  talks  with  many  people.  As  to 
the  remaining  part  of  the  affidavit  namely, 
that  if  such  a  feeling  was  common  in  Dover 
and  vicinity  the  affiant  would  have  known  it. 
as  he  knows  and  talks  with  so  many  people 
there,  the  defendant  says  it  is  only  an  expres- 
sion of  opinion,  without  stating  any  facts  on 
which  to  base  it ;  that  he  does  not  state  wttb 
whom  he  talked,  nor  with  how  many,  nor 
whether  the  strike  or  the  defendant  was  men- 
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tioned  In  any  of  the  talks  he  had.  Such  affi- 
davits, the  defendant  says,  are  Immaterial 
and  irrelevant,  without  probative  force,  and 
merely  negative  at  best;  that  they  in  fact 
seek  in  themselves  to  determine  the  precise 
point  that  the  presiding  Judge  was  to  deter- 
mine, but  contain  no  legal  evidence  on  which 
the  Judge  could  properly  make  a  finding, 
because,  stripped  of  hearsay  and  opinion, 
they  contain  no  facts  relevant  to  the  issue 
before  him. 

Ttiis  critlciBm  of  the  plaintitrs  affidavits 
is  largely  Just  There  are  a  good  many  of 
them  from  all  parts  of  the  county,  and  their 
wording  Is  so  nearly  identical  as  to  suggest 
a  common  origin.  But  the  claim  that  they 
contain  no  legal  evidence  on  which  the  pre- 
siding Judge  could  properly  act,  and  contain 
no  facts  relevant  to  the  issue  before  him, 
cannot  be  maintained;  for  the  negative  tes- 
timony of  the  affiants  that  they  never  heard 
anything  said  in  their  vicinity  that  would 
indicate  ill  feeling  against  the  defendant  nor 
Its  officials  must  be  held  to  be  r^evant  to 
show  that  no  such  feeling  existed.  Mr.  Wig- 
more  says  that  there  Is  no  inherent  weakness 
in  tills  kind  of  testimony;  the  only  require- 
ment being  that  the  witness  should  have 
been  so  situated  that  In  the  ordinal7  course 
of  events  he  would  most  likely  have  heard 
or  seen  the  fact,  had  it  occurred.  1  Wig. 
Ev.  i  664.  And  we  aU  know  that  this  kind 
of  testimony  is  constantly  received.  Thus, 
In  State  v.  Fhalr,  48  Vt.  366,  it  became  and 
was  important  to  show,  as  bearing  on  the 
guilt  or  innocence  of  the  prisoner,  where  be 
was  on  a  certain  day.  He  claimed  that  he 
was  at  a  circus  at  Brandon,  and  returned  to 
Rutland  on  the  midnight  train.  Held,  that 
the  state  might  show  by  a  witness  who  knew 
the  prisoner,  and  who  attended  the  circus 
and  returned  to  Rutland  on  the  midnight 
train,  that  he  did  not  see  the  prisoner  at  the 
drcuB  nor  on  the  train.  The  court  said  that 
tbat  was  clearly  legally  admissible  as  tend- 
ing to  show  that  the  prisoner  was  not  at 
Brandon  that  day.  Comstock's  Adm'r  v. 
Jacobs,  84  Vt  281,  78  AU.  1017.  So,  to  sus- 
tain a  witness  sought  to  be  impeached,  you 
may  show  by  those  who  have  had  opportun- 
ity to  know  his  reputation  that  they  never 
beard  his  truth  and  veracity  questioned. 
Comstock's  Adm'r  v.  Jacobs,  supra. 

[3, 4]  In  respect  of  changing  venue,  the 
statute  provides  that,  "when  it  appears  to  a 
presiding  Judge  of  the  county  court  that 
there  is  reason  to  believe  that  a  dvil  action 
pending  in  such  court  cannot  be  impartially 
tried  in  the  county  where  it  is  pending,  such 
judge  shall,  on  petition  of  either  par^,  or- 
der the  cause  removed  to  the  county  court  in 
another  county  for  trial."  P.  S.  1492.  The 
defendant  claims  that  the  presiding  Judge 
erred  in  the  construction  of  this  statute, 
and.  in  holding  the  test  to  be,  not  whether 
there  is  such  a  feeling  in  some  locality  with- 
in the  county  as  to  be  inimical  to  an  impar- 
tial trial,  but  whetlier  there  is  such  a  prej- 


udice existing  generally  throughout  the  coun- 
ty as  to  afford  reason  for  believing  that  an 
Impartial  trial  cannot,  with  reasonable  facil- 
ity, be  secured  in  the  county;  that  the  true 
rule  Is,  as  held  in  Wisconsin  under  a  statute 
practically  Identical  with  ours,  that,  when 
a  fair  and  an  impartial  trial  by  the  means 
provided  by  law  cannot  be  had  in  the  cotmty 
In  which  the  venue  is  laid,  it  constitutes  suf- 
ficient ground  for  a  change.  Cyra  v.  Stewart, 
79  Wis.  72,  48  N.  W.  60.  The  defendant  fur- 
ther claims  that  it  is  not  enough  to  satisfy 
constitutional  requirements  and  the  meaning 
of  the  statute  that  by  careful  sifting  It  is 
possible  to  find  a  Jury  in  the  county  that  is 
unprejudiced,  because  it  is  Impossible  to  sift 
to  that  fineness;  that  it  is  entitled  to  a 
forum  where  there  are  not  a  considerable 
number  of  citizens  with  Inimical  feeling  to- 
wards it;  and  that  it  is  entitled  to  the 
whole  county  for  its  venire,  and  cannot  be 
confined  to  the  county,  excluding  Brattleboro, 
and  perhaps  some  other  towns. 

But  these  claims  cannot  be  sustained.  The 
rule  stated  by  the  presiding  Judge  is  sub- 
stantially correct,  as  will  more  clearly  ap- 
pear when  we  read  the  statute  in  the  light 
of  the  common  law,  and  construe  It  with 
reference  thereto,  as  we  must  (In  re  Allen, 
82  Vt  366,  73  Atl.  1078,  26  L.  R.  A  (N.  S.) 
232;  Black,  Int  Laws,  232),  and  it  does  not 
materially  differ  from  the  Wisconsin  rule, 
which  the  defendant  says  is  correct;  for  the 
Judge's  rule  means,  of  course,  what  the  Wis- 
consin rule  expressly  says,  namely,  "by  the 
means  provided  by  law,"  and  here  the  law  pro- 
vides the  means  by  which  the  Judge's  rule  can 
be  administered;  for  the  statute  declares  that 
the  Judges  of  the  county  court  shall  from 
time  to  time  direct  the  clerk  of  the  court 
from  what  towns  the  grand  and  the  petit 
Jurors  shall  be  summoned,  and  the  number 
from  each  town.  P.  S.  1467.  This  statute 
may  well  be  availed  of  In  such  a  case  as 
this,  to  secure  a  Jury  away  from  the  prej- 
udiced part  of  the  county;  for  it  is  certain 
enough  that  a  party  has  not  a  right  to  the 
whole  county  from  which  to  select  his  Jury. 
Thus,  in  Cochecho  Railroad  v.  Farrington,  26 
N.  H.  428,  which,  in  the  absence  of  a  statute, 
was  ruled  under  the  common  law,  there 
were  13  tovras  in  the  county  in  which  the 
action  was  pending.  It  would  have  been  dif- 
ficult to  organize  an  impartial  Jury  from 
four  of  the  towns  through  which  the  road 
ran.  But  in  the  remaining  nine  the  court 
saw  nothing  in  the  evidence  that  led  it  to 
conclude  that  the  subject-matter  of  the  suit 
had  been  particularly  discussed  or  opinions 
formed,  nor  that  any  extraordinary  difficulty 
would  exist  in  securing  an  Impartial  Jury, 
and  denied  the  defendant's  motion  for  a 
change  of  venue.  That  this  case  is  accord- 
ing to  the  common  law  cannot  well  be  doubt- 
ed. Thus,  Mayor  of  Poole  v.  Bennet,  2  Str. 
[874],  was  laid  in  the  county  of  Poole,  and 
for  a  duty  claimed  to  be  due  to  the  corpora- 
tion.   On  motion  the  venue  was  dianged  to 


Digitized  by 


Google 


660 


80  ATLANTIC  BBPOBTBB 


CVt 


Hampshler,  It  appearing  that  there  could  be 
no  fair  trial  In  Poole.  Here,  it  should  seem, 
the  whole  county  was  affected.  So  In  Mj- 
lock  T.  Saladlne,  3  Burr.  1564,  there  was 
strong  proof  of  a  general  prejudice.  In 
People  T.  Baker,  1  Cal.  403,  the  prisoner 
moved  for  a  change  of  venue  on  the  ground 
of  prejudice  In  a  certain  town  in  the  county. 
But,  as  it  did  not  appear  that  an  impartial 
Jury  could  not  be  selected  from  other  parts 
of  the  county,  the  motion  was  denied.  So 
in  State  v.  Perlgo,  70  Iowa,  658,  28  N.  W.  452, 
the  prisoner  petitioned  for  a  change  of  venue 
on  the  ground  of  excitement  and  prejudice 
against  him  in  the  county.  The  court  said 
that  it  was  undoubtedly  true  that  a  very 
considerable  excitement  was  created  by  the 
killing,  and  that  some  prejudice  arose  against 
the  prisoner  soon  after  the  occurrence,  but 
that  this  in  a  great  measure  was  confined  to 
the  portion  of  the  county  in  which  it  took 
place,  and  that  it  did  not  believe  that  the 
people  of  the  county  generally  were  affected 
by  it,  and  that  it  was  reasonable  to  suppose 
that  the  excitement  had  largely  subsided, 
and  the  petition  was  denied. 
'  It  cannot  be  said,  therefore,  that  the  Judge 
did  not  exercise  according  to  law  that  rea- 
sonable measure  of  discretion  accorded  to 
him,  and  so  the  writ  la  denied,  with  costs. 


(M  Tt.  EM) 

LIBRABT  BURiaAU  v.  H00KI2B,  GOBSBB 

&  MITCHELL  CO. 

(Snpieme  Omrt  of  Vermont.    (General  Term. 

July  31, 1911.) 

1.  PiXADiNO  (I  109*)— Pleas  in  Ba»-Disa- 
BILITT  OF  Plaintiff  to  Sue. 

A  plea  of  the  permanent  disability  of  plain- 
tiff to  maintain  an  action  may  be  a  plea  in  bar. 
[Ejd.  Note.— For  other  caaea,  «ee  Pleading,  Dec 
Dig.  i  109.*] 

2.  Account,  Acnoif  on  (J  21*)  — Book  Ac- 
count—Pleadings— Statutes. 

P.  S.  1802,  providing  that  if  defendant,  in 
an  action  of  account,  pleads  in  defense  a  plea 
which  if  true  makes  bun  not  li&ble  to  account, 
it  may  be  tried  by  jury,  applies  to  book  ac- 
counts, and  a  plea  in  an  action  of  book  account 
by  a  foreign  corporation,  which  alleges  that  tbe 
corporation  baa  done. business  In  the  state  witb- 
ottt  obtaining  the  certificate  required  by  sec- 
tion 774  aa  a  condition  precedent  under  section 
776  to  sue,  and  that  the  items  of  the  book  ac- 
cannt  accrued  under  contracts  made  in  the  state, 
is  available,  and  the  court  cannot  render  judg- 
ment on  plaintiff's  motion  for  judgment  to  ac- 
count notwithstanding  the  issue  joined  on  the 
plea. 

[B3d.  Note.— For  other  cases,  see  Account,  Ac- 
tion Ml,  Dec  Dig.  {  21.*] 

Exceptions  from  Windham  County  Court; 
Willard  W.  Miles,  Judge. 

Action  by  the  Library  Bureau  against  the 
Hooker,  Corser  &  Mitchell  Company.  There 
was  a  Judgment  sustaining  plaintiff's  motion 
for  Judgment  notwithstanding  the  issue  Join- 
ed on  the  pleas,  and  defendant  excepts.  Be- 
versed  and  remanded. 


Argued  before  BOWELL,  C.  J.,  and  MTJN- 
SON,  WATSON,  HASELTON.  and  POW- 
ERS, JJ. 

William  W.  Stickney,  John  0.  Sargent, 
and  Homer  L.  Skeels,  for  plaintiff.  Clarke 
C.  Fitts  and  Hale  K.  Darling,  for  defendant 

BOWELL,  0.  J.  This  is  book  account 
The  defendant  pleads  two  pleas,  the  sub- 
stance of  which  is  that  tbe  plaintiff  is  a  for- 
eign corporation,  and  as  such  has  been  do- 
ing business  in  this  state  since  January  1, 
1908,  without  ever  having  paid  an  annual 
license  tax  to  this  state,  and  without  ever 
having  procured  from  the  Secretary  of  State 
a  certificate  that  it  had  complied  with  all 
the  requirements  of  law  to  authorize  it  to 
do  business  In  this  state;  and  that  the  items 
of  book  account  Upon  which  the  suit  Is 
brought  accrued  under  and  by  reason  of  va- 
rious contracts  between  the  parties,  each  and 
all  of  which  were  made  in  this  state.  The 
replications  traverse  the  pleas  and  conclude 
to  the  country,  and  isefoe  Joined. 

The  plaintiff  moved  below  for  a  Judgment 
to  account  The  motion  was  heard  on  the 
pleadings  and  sustained,  the  issue  Joined  be- 
ing Ignored,  and  Judgment  to  account  ren- 
dered, to  which  tbe  diefendant  excepted. 

[1]  The  pleas  are  to  the  disability  Of  the 
person  of  the  plaintiff  to  maintain  the  action, 
and  are  In  bar,  as  they  well  may  be,  for  they 
go  to  a  permanent  disability.  Type  Foundi^r 
V.  Spooner,  5  Vt  93  r  1  Chit.  PI.  •448. 

The  statute  provides  that  tbe  action  of  ac- 
count may  be  maintained,  among  other 
things,  on  book  account,  and  that  if  the  de- 
fendant in  ttn  action  of  account  pleads  in 
defense  a  plea  which,  if  true,  makes  him  not 
liable  to  account  It  may  be  tried  by  Jury, 
and,  if  a  verdict  is  found  against  him,  the 
court  shall  render  Judgment  that  he  account 
P.  S.  1802. 

Tbe  statute  also  provides  that  no  foreign 
corporation — with  exceptions  not  appllcablo 
here — shall  do  business  in  this  state  without 
having  first  procured  from  the  Secretary  of 
State  a  cerUflcate  that  it  has  Complied  with 
all  requlremeuts  of  law  to  authorize  it  to  do 
business  in  this  state,  and  that  the  business 
of  the  corporation  to  be  carried  on  in  this 
state,  is  such  aa  may  lawfully  be  carried  on 
by  a  corporation  Incorporated  under  the 
laws  of  this  state  for  such  or  similar  busi- 
ness. P.  S.  774.  The  statute  further  pro- 
vides that  no  foreign  corporation — except  as 
aforesaid — shall  maintain  any  action  in  this 
state  upon  any  contract  made  by  it  here,  un- 
less, prior  to  the  making  of  such  contract,  It 
has  procured  such  certificate.    P.  S.  77S. 

[2]  The  pleas  allege,  as  we  have  seen,  that 
no  such  certificate  was  ever  procured  by  the 
plaintiff,  and  that  the  Items  of- account  sued 
upon  accrued  under  contracts  made'  in  this 
state ;  and  the  principal  question  is  whether 
said  statute  in  respect  to  pleading  in  bar  of 
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an  accounting  In  an  action  of  account  em- 
braces book  account  also,  and  we  think  It 
does,  and  that  the  cases  eOiow  that  it  has 
always  been  so  considered. 

In  May  v.  Brownell,  8  Vt  463,  which  was 
an  action  of  book  account,  the  court  fully 
recognized  the  applicability  of  that  statute 
to  the  book  account  action.  There  the  plain- 
tiffs urged,  as  an  answer  to  some  of  the 
defendant's  exception  to  the  report,  that 
they  should  have  been  specially  pleaded  and 
not  litigated  before  the  auditor.  But  the 
court  said  that  items  of  book  account  are 
not  like  "branches  from  one  common  root," 
as  the  items  of  a  bailiff's  account  are,  which 
rest  on  the  contract  that  makes  him  bailiff, 
and  where  a  plea  of  "never  bailiff"  meets 
the  whole  action,  though  the  account  niay 
consist  of  a  thousand  items;  but  not  So  in 
an  action  of  book  account,  in  which  there  is 
no  general  Issue  that  can  be  tried  and  the 
case  go  to  an  auditor  afterwards.  And  so 
by  our  statute  the  defendant  must  account 
unless  he  pleads  some  special  matter  that 
shows  he  ought  not  to  account,  that  sncb  a 
plea  must  te  tried  by  jury,  and,  if  the  ver- 
dict is  for  the  idaintUF,  auditors  are  appoint- 
ed. County  coast  rule  6  makes  the  same 
recognition,  for  it  provides  that,  In  actions 
of  account  and  book  account,  Judgment  to  ac- 
count shall  be  entered  as  soon  as  the  state 
at  the  pleadings  will  permit 

In  Porter  v.  Smith,  20  Vt  344,  the  defend- 
ants weire  declared  against  as  partners,  and 
they  pleaded  In  bar  that  they  ought  not  to 
account  because  they  never  were  partners. 
But  the  court  said  that  it  had  long  been  set- 
tled in  book  account  tiiat  no  defense  can  be 
specially  pleaded  that  depends  for  its  effect 
upon  the  state  of  the  plaintiff's  account; 
that  all  such  defenses  must  go  before  the 
auditor,  for  pleas  must  go  to  the  declara- 
tion, as  the  ^ea  there  professed  to  do  but 
did  not,  because  it  addressed  itself  to  a  mat- 
ter that  the  plaintiff  was  not  bound  to  prove 
strictly  as  alleged,  for  although  some  form 
of  Joint  liability  was  necessary  to  recovery, 
and  therefore  the  main  Inquiry  before  the 
auditor,  and  could  not  be  taken  from  him 
without  putting  the  whole  case  to  the  jury, 
yet  whether  a  Joint  liability  resulted  from  a 
general  or  a  special  partnership,  or  from  a 
partnership  In  the  particular  transaction, 
was  not  necessary  to  be  alleged,  nor  to  be 
proved  if  allied,  and  so  could  not,  of  course, 
form  the'  subject  of  a  plea  in  bar.  This  case 
also  fully  recognizes  the  applicability  of  the 
statute  in  qaestlon  to  the  action  of  book  ac- 
count 

Matthews  v.  Tower,  39  Vt  433,  was  an 
action  of  book  account  in  which  the  defend- 
ant pleaded  two  pleas  In  bar,  one  of  which 
was  either  a  plea  of  payment,  nil  debit,  or 
payment  by  way  of  accord  and  satisfaction; 
and  the  other,  in  substance,  that  the  defend- 
ant was  not  indebted  to  the  plaintiff  on  book 
account    l%e  plaintiff  demurred.    The  de- 


fendant insisted  that  the  pleas  would  be  good 
in  bar  in  an  action  of  account  at  common 
law,  and  that  the  same  rules  of  pleading 
should  apply  in  the  action  of  book  account, 
because,  it  was  claimed,  the  statute  treats  the 
action  of  book  account  as  an  action  of  ac- 
coitut,  and  subject  to  the  same  rules.  The 
court  said  that  the  statute  seems  to  show 
that  the  action  of  book  account  was  intend- 
ed to  be  denominated  an  "action  of  account"; 
and  that  it  prescribes  the  same  mode  of  trial 
as  far  as  requiring  it  to  be  before  auditors 
on  the  oath  of  the  parties,  but  that  the  mbde 
of  trial  is  almost  the  only  particular  in  which 
the  action  of  book  account  resembles  or  is 
analogous  to  the  action  of  account ;  that  the 
action  of  book  account  Jias  always  been  re- 
garded as  a  new  creation  of  the  statute; 
that  the  rules  of  pleading  in  bar  of  a  judg- 
ment to  account  and  a  reference  to  an  au- 
ditor, applicable  to  the  action  of  account,  do 
not  apply  to  an  action  of  book  account;  that 
In  book  account  there  must  be  a  judgment 
to  account  and  a  reference  to  an  auditor, 
which  judgment,  of  course,  condudes  nothing. 
It  being  only  matter  of  form.  The  court  goes 
on  to  say  that  the  reason  assigned  in  the 
cases  for  this  difference  is  that  the  action  of 
account  lies  only  where  there  is  some  pecul- 
iar relation  between  the  parties  under  which 
the  account  accrued,  which  relation  most  be 
specifically  set  forth  in  the  declaration,  and 
all  the  accounts  to  be  adjusted  must  grow 
out  of  that  relation;  as,  out  of  that  of  co- 
partners, baiUff,  and  receiver.  Joint  tenancy, 
or  tenancy  in  common,  in  which  case  a  dis- 
tinct and  single  issue  can  be  formed  upon  the 
question  whether  such  relation  existed  be- 
tween the  parties  as  can  be  tried  by  jury 
without  investigating  the  merits  of  the  items 
of  the  account;  but  that  in  book  account 
there  is  no  such  peculiar  relation  alleged  on 
which  the  right  to  maintain  the  action  de- 
pends, and  none  need  be  proved;  that  the 
account  may  consist  of  a  multiplicity  of 
items,  each  depending  upon  a  distinct  con- 
tract or  transaction;  that  to  allow  such  pre- 
liminary inqoiry  before  a  jury  would  lead, 
not  only  to  such  a  number  of  issues  as  to  be 
Impracticable,  but  necessarily,  more  or  less, 
to  an  investigation  of  the  merits  of  the  Items, 
of  the  account  as  well,  which  are  matters  to 
be  tried  by  the  auditor;  that,  so  long  as  that 
mode  of  trial  Is  provided  by  statute,  the 
plaintiff  has  a  right  to  have  his  case  so  tried ; 
and  therefore  that  no  plea  in  bar  is  good 
that  puts  in  Issue  the  items  of  the  plalntlfTs 
account  iiecanse  it  takes  the  trial  from  the 
auditor  to  the  jury.  And  so  the  court  held 
that  the  pleas  in  that  case  were  bad,  as  they 
clearly  involved  the  merits  of  the  plaintiff's 
account  v 

This  dlscosslon  by  Oie  court  was  In  answer 
to  the  defendant's  dalm  that  the  pleas  would 
be  good  in  bar  in  an  action  of  account  at 
common  law,  and  that  the  same  rules  of 
pleading  should  apply  In  the  action  of  book 
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account,   because   the   statute   treated  that , 
action  ae  an  action  of  account.    But  the  court  | 
showed  conclusively  that  from  the  very  na- 1 
ture  of  the  action  of  book  account  It  is  Im-  { 
I>osslble  to  apply  to  It  the  common-law  rules 
of  pleading  In  bar  In  the  action  of  account 
and  still  have  the  case  go  to  the  auditor  t>n 
its  merits,  as  the  plaintiff  is  entitled  to  hare 
it     Bvt,  when  the  court  showed  this,  it  by 
no  means  showed  that  the  provision  of  the 
statute  under  consideration  does  not  apply 
to  the  action  of  book  account,  for  its  holding 
that  no  plea  In  bar  is  good  In  book  account 
that  puts  in  issue  the  Items  of  the  plaintiffs 
account  is  virtually  saying  that  a  plea  in 
bar  that  does  not  do  that,  but  shows.  If  true, 
that  the  defendant  Is.not  liable  to  account,  is 
good. 

Some  read  the  opinion  in  that  case  as  say- 
ing that  in  book  account  there  must  be  a 
Judgment  to  account  and  a  reference  to  an 
auditor  "as  matter  of  course."  This  la  done 
by  making  the  "matter  of  course"  phrase 
refer  to  the  rendition  of  the  Judgment; 
whereas,  when  rightly  understood,  it  refers 
to  the  effect  of  the  Judgment  when  rendered, 
as  we  have  made  it  refer  in  our  paraphrase  \ 
of  the  opinion. 

Smith  v.  Bradley,  39  Vt.  366,  was  an  action 
of  book  account  The  defendant  pleaded  the 
statute  of  limitations  In  bar  of  an  account- 
ing. The  court  below  held  that  the  plea  was 
not  a  plea  which,  if  true,  showed  that  the  de- 
fendant was  not  liable  to  account;  and,  no 
other  plea  being  pleaded,  rendered  Judgment 
to  account  as  in  case  of  nil  didt,  and  appoint- 
ed an  auditor,  to  which  the  defendant  ex- 
cepted. 

This  court  said  that  the  right  to  plead ' 
in  bar  In  book  account  is  as  limited  as  the ' 
right  to  defend  before  the  auditor  is  extend- 1 
ed.    In  saying  this  it  is  manifest  that  the 
court  was  speaking  of  the  case  as  presented,  ] 
and  consequently  had  in  mind  pleas  that  de- 1 
pend  upon  the  plaintiff's  account  or  that  ad- 1 
mit  an  original  liability  to  account  for  it , 
goes  on  to  say  that  the  old  rule  that  all  such 
pleas  in  bar  are  bad  seems  to  have  been  ap- 
plied more  strictly  in  book  account  than  in 
other  actions  of  account;   and  it  held  that 
as  the  plea  of  the  statute  depended  entirely 
upon  the  plaintiff's  account  and  admitted  an 
original  liability  to  account.  It  was  bad  as 
presenting  matter  proper  for  consideration 
betore  the  auditor  only.     So  this  case  is 
no  authority  for  saying  that  in  book  account 
a  plea  in  bar,  which,  if  true,  makes  the  de- 
fendant not  liable  to   account,   and  shows 
that  he  never  was  liable,  cannot  be  pleaded. 

HaU  V.  Armstrong,  65  Vt  421,  26  Atl.  592, 
20  L.  B.  A.  366,  was  book  account  appealed 
from  the  Judgment  of  a  Justice.  The  plain- 
tiff moved  for  a  Judgment  to  account,  to  the 
rendition  of  which  the  defendant  objected 
for  that  he  was  entitled  to  a  trial  by  Jury. 
The  objection  was  sustained,  the  motion  over- 
ruled, and  the  plaintiff  excepted.  In  dis- 
cussing the  case  this  court  said  that  it  bad 


been  the  invariable  rule  that  no  plea  in  bar 
is  good  in  this  form  of  action  that  puts  the 
merits  of  the  plaintiff's  account  in  issue,  be- 
cause such  a  plea  would  take  the  trial  from 
auditors  to  a  Jury;  that  the  right  to  plead 
in  bar  is  as  limited  as  the  right  to  defend 
before  the  auditor  is  extended ;  and  that  this 
lias,  In  effect,  absolutely  precluded 'the  form- 
ing of  an  issue  for  a  Jury  on  the  merits  of 
the  plaintiff's  account  This  shows  that  our 
construction  of  the  opinion  in  Smith  v.  Brad- 
ley is  correct,  for  the  court  repeats  the 
aphorism  there  used,  if  it  is  an  aphorism,  that 
the  right  to  plead  in  bar  is  as  limited  as  the 
right  to  defend  before  the  auditor  is  extend- 
ed, and  interprets  it  only  as  precluding  the 
formation  of  an  issue  for  the  Jury  on  the 
merits  of  the  plaintiff's  account,  thus  leaving 
an  Inference  that  leads  to  the  conclusion  that 
such  an  issue  may  be  formed  if  it  does  not 
involve  the  merits  of  the  plaintiff's  account, 
which  an  Issue  solely  on  the  liability  to  ac- 
count would  not 

So  Hnnneman  ▼.  Fire  District,  37  Vt  40, 
is  a  full  recognition  that  a  plea  In  bar  of  an 
accounting  can  properly  be  filed  in  book  ac- 
count Thne  no  such  plea  was  filed,  and  a 
Judgment  to  account  was  rendered  without 
objection  and  an  auditor  appointed.  On  the 
coming  in  of  his  report,  the  defendant  sought 
to  deny  its  legal  existence  as  a  corporation. 
But  the  court  said  that  that  objection  should 
have  been  made  by  plea  before  Judgment  to 
account  was  entered,  and  was  waived  by  not 
being  then  made. 

We  hold,  therefore,  that  the  statute  pro- 
viding that  if  the  defendant,  in  an  action  of 
account,  pleads  in  defense  a  plea  which,  if 
true,  makes  him  not  liable  to  account  it  may 
be  tried  by  Jury,  etc.,  applies  to  book  account 
as  well  as  to  account 

But  the  plaintiff  says  tliat,  if  such  pleas 
are  permissible,  yet  here,  under  the  plead- 
ings, the  merits  of  the  plaintiff's  account  are 
put  in  issue,  because  the  question,  where 
the  contracts  were  made,  and  whether  the 
plaintiff  is  a  corporation  doing  business  In 
this  state,  are  directly  in  issue,  and  that  no 
defense  can  be  specially  pleaded  that  has  sncti 
an  effect,  but  must  be  made  before  the  trier 
after  Judgment  to  account.  But  those  ques- 
tions do  not  involve  the  merits  of  the  plain- 
tiff's account;  they  go  only  to  the  defend- 
ant's liability  to  account  which  is  the  ulti- 
mate question  in  the  Issue  Joined,  and  con- 
sequKitly  the  ultimate  question  to  be  deter- 
mined. 

We  have  said  nothing  thus  fa.r  about  ttke 
propriety  of  the  court's  refusal  to  submit  tlie 
issue  Joined,  and  rendering  a  Judgment  to 
account  non  obstante.  But,  lest  our  silence 
should  be  taken  as  some  approval  of  that 
course,  we  call  attention  to  the  difference 
there  Is  said  to  be  between  refusing  to  sub- 
mit a  general  issue  Joined  on  a  bad  declara- 
tion, and  refusing  to  submit  an  issue  formed, 
on  a  traverse  of  bad  special  pleas.  In  ttie 
former  case  it  is  said  that  the  court  may  re- 
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fase  to  Babmlt  the  Imrae,  bat  in  the  latter 
case  It  seems  donbtfol,  to  say  the  least,  for 
the  reasons  glren  In  Batchelder  t.  Kinney, 
44  Vt  160,  to  which  reference  la  mada  for 
an  exposition  of  the  subject. 
Beversed  and  remanded. 


(84  Tt.  no 

BLONDIN  T.  McARTHUB  et  aL 

McARTHUR  et  aL  t.  BLONDIN  et  aL. 

(Sapreme  Court  of  Vermont    General  Term. 

July  31,  1011.) 

L  Bquitt  (I  295*)— Pleadikg— "SuppimiBST- 

AL  BlLI,."^ 

A  supplemental  bill  Is  but  an  addition  to 
the  original  bill,  and  its  asaal  purpose  is  to  rem- 
edy some  defect  therein  that  cannot  be  remedied 
by  amendment,  and  a  bill,  whose  principal  pui^ 
pose  is  to  obtain  a  correction  of  a  decree  and 
make  it  conform  to  the  mandate  of  the  Supreme 
Conrt,  is  not  a  supplemental  bill. 

[EJd.  Note.— For  other  cases,  see  Equity,  Oent 
Dig.  ii  581-583,  599;    Dec  Dig.  |  295.* 

For  other  definitions,  see  Words  and  Phrasea, 
ToL  8,  pp.  6798,  6799.] 

2L  Appkal  and  Bbbob  (f  1198*>— Dmpobitioh 
Ts  Trial,  Cocbt  Aiteb  Remand. 

The  trial  oourt  must  obey  the  mandate  of 
the  Supreme  Court  remanding  a  case  with  di- 
rections, and  the  successful  party  is  entitled  to 
a  decree  according  to  the  mandate. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4668 ;   Dec.  Dig.  f  1198.*] 

8.  Appeal  and  Bbrob  (i  1216*)— DiSFOsrriON 
or  Cask  Arm  Rkuard— FAiiiCTB  to  Obet 
RraiAND— Remkdt. 

The  remedy  to  correct  a  decree  not  con- 
forming to  the  mandate  of  the  Supreme  Court 
reTersing  the  case  with  directions  Is  by  bill  of 
review  or  petitien;  the  latter  remedy  being  pref- 
erable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4700;   Dec.  Dig.  {  12ia*] 

4.  Affkai,  aitd  Bbbob  (f  1216*)— Disposition 
IN  Tbial  Cotjbt  Aiteb  Remand— Failubk 
TO  Obet  Supbemk  Ooubt  Mandate— Rem- 
■DT— Petitioh. 

A  supplemental  bill  to  correct  a  decree  and 
make  it  conform  to  the  mandate  of  the  Supreme 
Conrt  reversing  the  case  with  directions,  though 
improper  as  a  supplemental  bill,  may  be  treated 
as  a  proper  petition  to  correct  the  decree,  though 
informal,  but  when  so  treated  injonctiTe  relief 
prayed  for  may  not  be  granted. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Bk-ror,  Dec.  Dig.  f  1216.*] 

6.  BJqinTT  d  298*)— Pleading— Bnx—Suppuc- 

mental  Bill— Requisites. 

A  supplemental  bill  must.  In  its  introduc- 
tory part  name  the  persons  the  orator  intends 
to  make  parties  defendant  as  required  by  the 
rule. 

[Bd.  Note.— For  other  eases,  see  Elquity,  Gent 
Dig.  i  589;  Dec  Dig.  |  298.*] 

ft.  Appeal  and  E>bbob  (f  171*)  —  Questions 
Reviewable  —  Theobt  of  Case  in  Tbial 
Coubt. 

A  bin  which  was  treated  without  objection 

in   the  trial  court  as  demurred  to  for  want  of 

eqaity  must  be  so  treated  in  the  Supreme  Conrt 

on  appeaL 

rEid.  Note.— For  other  cases,  see  Appeal  and 

Hrror,  Cent  Dig.  1 1056:  Dec  Dig.  |  171.*] 

T.  Bonds  (|  124*)—Liabiijtt— Pleading. 

A  bill  for  an  accounting  on  a  boal  given  by 

«   party  to  a  suit  as  prindpal  and  another  as 


surety,  conditioned  for  tbe  keeping  In  repair  of 
cottages  on  the  land  in  controversy,  and  to  ac- 
count for  all  profits  in  the  event  of  a  final  re- 
covery by  the  obligee,  which  alleges  no  facts 
from  which  it  naturally  results  that  the  obligee 
has  any  right  to  the  cottages,  even  though  the 
pbligor  has  none,  states  no  cause  of  action,  the 
possession  of  the  obligor  being  good  against  the 
obligee  until  he  shows  a  better  right. 

[Ed.  Note.— For  other  cases,  sea  Bonds,  Dec 
Dig.  I  124.*] 
8.  Equity  (§  163*)  —  Pleading  —  Oonstbuo- ' 

HON. 

No  intendments  are  made  in  favor  of  the 
orator  that  do  not  naturally  result  from  the- 
facts  alleged  in  the  Mil. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  fi  886-380;   Dec  Dig.  I  163.*] 
B.  Bonds  d  60*)— Conditio Na. 

A  bond  conditioned  for  the  keeping  in  t^ 
pair  of  cottages  on  land  in  controversy,  and  to 
account  tor  all  profits  in  event  of  a  final-  recov- 
ery by  the  adverse  party,  is  conditioned  on  a 
final  recovery  establishing  the  obligee's  righta 
against  the  obligor. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec 
Dig.  (  60.*] 

Appeahs  in  CSiancery  Conrt  Franklin  Comi- 
ty;   WUlard  W.  Miles,  Chancellor. 

Supplemental  bill  by  Edward  W.  Blondln 
against  Evangeline  McArthnr  and  others 
and  bill  by  Evangeline  McArthnr  and  others 
against  B.  W.  Blondln  and  another.  From  a 
decree  dismissing  both  bills,  orators  appeal. 
Decree  in  the  first  case  reversed  and  cause 
remanded,  and  the  decree  In  the  second  case 
affirmed  and  cause  remanded. 

Argued  before  ROWELL,  G.  J.,  and  MEN- 
SON,  WATSON.  HASBim)N,  and  POW- 
ERS, JJ. 

H.  P.  De^  for  Blondln  and  Chennette.  N. 
N.  Post  and  C.  O.  Austin  ft  Sons,  for  McAr- 
thnr and  others. 

ROWEIX^  C.  3.  These  cases  were  heard 
together  as  one,  but  are  two.  The  Blondln 
Case  purports  to  be  a  supplemental  bill  In 
Blondln  V.  Brooks,  83  Vt  472,  76  Atl.  184. 
The  defendants  therein  object  by  demurrer 
In  their  answer  that  it  is  not  a  supplemental 
bill.   The  objection  Is  well  taken. 

[1]  A  supplemental  bill  is  merely  an  addi- 
tion to  the  original  bill,  and  Its  usual  pur 
pose  Is  to  remedy  some  defect  in  the  original 
bill  that  cannot  be  remedied  by  amendment 
But  that  is  not  the  purpose  of  tills  bill,  not 
does  It  allege  supplemental  matter.  Its  prin 
cipal  purpose  Is  to  obtain  a  correction  of  the 
decree  in  the  Brooks  Case,  and  make  It  con- 
form to  the  mandate  sent  down  therein. 
That  mandate  directed  that  the  renunciation 
of  marital  rights  mentioned  In  the  opinion 
in  that  case,  be  brought  Into  It,  and,  when 
brought  in,  that  a  decree  be  entered  for  the 
orator  against  Brooks  according  to  the 
prayer  of  the  bilL  But  instead  of  that  on 
application  In  vacation  without  notice  to  the 
orator,  these  defendants  procured  a  decree 
to  be  entered  and  filed  that  did  not  bring 
that  renunciation  Into  the  case,  but  provided 


*For  sUiar  cjlbm  sea  sun*  topic  aoa  ucUon  NUMBBR  la  Dae.  Dig.  *  Am.  Dig.  Ktj  No.  Series  *  R«p*r  Indexes 


Digitized  by 


Google 


564 


80  ATLANTIC  REPORT»B 


(Vt 


onl7  that,  when  tt  was  brought  is,  a  decree 
might  be  entered  for  the  orator  against 
Brooks  according  to  the  prayer  of  the  bill, 
with  or  without  costs  aa  might  be  deter- 
mined.' 

[2]  It  was  the  duty  of  the  court  of  chan- 
cery to  obey  the  mandate  by  bringing  the  re- 
nunciation Into  the  case  as  required,  and  the 
right  of  the  orator  to  have  that  done,  and 
the  decree  should  be  corrected  accordingly, 
and  made  to  conform  to  the  mandate.  The 
bill  also  seeks  to  enjoin  the  defendants  from 
interfering  with  the  orator  In  his  possession 
of  the  land  in  question;  from  further  prose- 
cuting divers  suits  at  law  and  in  equity  in 
the  bill  mentioned ;  and  from  instituting  oth- 
er like  suits  concerning  the  same  matters. 

[31  A  bill  of  review  would  have  been  a 
proper  remedy  to  correct  said  decree,  which 
must  be  taken  on  the  pleadings  to  have  been 
(Oirolled.  But  such  a  bill  was  not  necessary, 
as  a  petition  would  have  been  adequate  and 
preferable.  Porter  v.  Vaughan,  22  Vt.  269. 
And  it  may  be  that  evtSa  now  the  decree  can 
be  corrected  on  motion,  as  the  error  Is  ap- 
parent on  the  face  of  the  record,  and  re- 
quires no  proof  by  affidavit  nor  otherwise. 

[4]  But  however  that  may  be,  we  think 
the  bill  is  good  as  a  petition,  though  Infor- 
mal and  cumbersome  as  such,  and  It  is  so 
adjudged.  But  being  thus  treated,  the  in- 
junctive relief  prayed  for  cannot,  of  course, 
be  granted. 

.  IB]  The  defendants  also  demur^  for  that 
the  bill  in  Its  introductory  part  does  not 
contain  the  names  of  the  persons  that  the 
orator  intends  to  make  parties  defendant. 
The  bin  is  defective  in  this  respect,  for  the 
rule  requires  that  to  be  done. 

Decree  reversed  as  to  dismissing  the  bill, 
but  affirmed  as  to  sustaining  the  demurrer, 
and  altered  so  as  to  adjudge  the  bill  Insuffi- 
cient only  as  a  supplemental  bill  and  suffi- 
cient as  a  petition,  and  cause  remanded. 

The  McArthur  Case  is  virtually  a  bill  for 
an  accounting  on  a  bond  given  by  Blondin 
as  principal  and  the  defendant  Chennette  as 
surety.  In  the  Brooks  Case,  In  which  the 
orators  were  among  the  defendants.  The 
bond  is  conditioned  to  keep  In  repair  the  cot- 
tages on  the  land  In  controversy  in  that  case, 
and  to  account  for  all  income,  profits,  and 
rentals  therefrom  In  the  event  of  a  final  re- 
covery by  the  defendants  therein. 

The  defendants  in  the  case  in  hand  insist 
In  their  answer  that  the  bill  Is  not  sufficient 
in  law  to  be  maintainable,  and  that  the  de- 
fendants are  not  bound  to  answer  it,  because 
the  orators  have  an  adequate  remedy  at  law ; 
because  of  multifariousness;  because  the  de- 
fendant Chennette  has  no  interest  in  the 
subject-matter  of  the  bill  exci^t  so  far  as 
she  may  be  liable  In  a  separate  action  on  her 
bond  after  the  right  to  possession  and  an 
accounting  are  determined:  and  because  the 
orators  can  obtain  whatever  relief  they  are 


entitled  to  by  motion  or  petition  In   the 
Brooks  Case,  in  which  the  bond  was  given. 

The  defendants  do  not  claim  in  their  an- 
swer the  boiefit  of  their  objections  as  thongh 
they  had  formally  demurred  on  aeeoont  of 
them,  and  therefore  the  oratora  Insist  that 
they  do  not  amount  to  a  demurrer,  and  con- 
sequently that  there  is  no  demurrer  In  the 
case. 

This  objection  seems  to  be  made  here  for 
the  first  time,  for  the  chancellor  who  heard 
the  case  below  says  it  came  on  to  be  heard 
on  demurrer,  and  he  heard  it  accordingly, 
and  dismissed  the  bill  with  costs,  because, 
he  says,  the  decree  upon  which  the  orators 
rely  adjudges  and  determines  that  neither 
the  orators  nor  the  defendants  have  title  to 
the  premises  in  question;  and  because  the 
bill  alleges,  by  Inference  at  least,  that  Blon- 
din is  In  possession,  without  alleging  that 
the  orators  have  a  superior  equity  to  that 
possession,  upon  which  the  rights  under  the 
bond  are  to  be  determined. 

[6]  The  bill  having  been  treated  below 
without  objection  as  being  demurred  to  for 
want  of  equity,  it  must  be  so  treated  here. 
[7]  It  sets  out  the  mandate  In  the  Brooks 
Case,  and  avers  that  the  court  of  chancery 
decreed  in  accordance  therewith  (which,  how- 
ever. Is  not  so),  and  alleges  that  since  the 
case  was  thus  finally  disposed  of,  as  far 
as  these  orators  are  concerned,  and  in  re- 
spect of  the  cottages  therein  named,  the  rights 
of  Blondin  are  finally  determined;  that  he 
has  no  right,  title,  nor  interest  therein;  and 
that  he  and  tlie  defendant  Chennette  are 
liable  and  Indebted  to  the  orators  on  ao 
count  of  their  bond,  the  condition  of  wblcb 
has  been  broken. 

[t]  If  we  take  as  sufficient  the  allegation 
that  since  the  final  decree  In  the  Brooks 
Cose  the  defendant  Blondin  has  had  no  right, 
title,  nor  Interest  In  the  cottages,  we  cannot 
take  aa  sufficient  the  allegation  that  he  and 
Chennette  are  liable  and  Indebted  to  the  or- 
atora on  account  of  their  bond,  for  no  intend- 
ments are  to  be  made  in  favor  of  the  orators 
that  do  not  naturally  result  from  the  facts 
alleged  and  no  facts  are  alleged  from  which 
it  naturally  results  that  the  orators  have  any 
right  to  the  cottages  though  Blondin  has 
none,  and  his  possession  is  good  against  the 
orators  until  they  can  show  a  better  right 
than  he  has. 

[I]  And  besides,  note  the  condition  of  the 
bond,  namely,  "in  the  efvent  of  a  final  re- 
covery by  the  defendants."  This  means,  of 
course,  a  final  recovery  that  established 
rights  In  them  as  against  Blondin  In  resppct 
of  the  property  concerning  which  the  ac- 
counting is  to  be  had.  But  no  such  recoTery 
is  alleged. 

We  limit  our  consideration  of  the  case  as 
the  court  limited  its.    Indeed  we  do  not  know 
that  the  demurrer  on  the  other  grouada  was 
brought  on  there  for  hearing. 
Decree  affirmed,  and  cause  remanded. 
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(32  R.  I.  517) 

PAWTUCKBT  BAKING  CO.  t.  EHODE 
ISLAND  CO. 

(Supreme  Coart  of  Rhode  Island.     June  19, 
1911.) 

Stbeet  Railboads  (S  99*)— Injubies  xo  Peop- 

EBTY — OONTEIBUTOEY    NEOUGENCK. 

Where,  in  an  action  against  a  street  rail- 
road comnany  for  injuries  to  plaintifiTa  team  in 
a  collision  with  a  street  car  approaching  it  from 
the  rear,  defendant  introduced  no  evidence,  and 
plaintiff's  nndisputed  testimony  showed  that  de- 
fendant's car  collided  with  the  rear  of  plaintifTs 
ooTered  wagon  while  it  was  being  driven  on  the 
car  track  about  9:30  p.  m.,  and  that  no  bell  was 
rung  or  warning  ^ven  of  the  approach  of  the 
car,  and  the  collision  occurred  wliere  the  track 
was  straight  for  a  quarter  of  a  mile,  a  verdict 
for  plaintifE  was  not  objectionable  on  the  theory 
that  the  facts  showed  plaintiff's  driver  was  not 
in  the  exercise  of  due  care. 

[Ed.  Note. — For  ether  cases,  see  Street  Rail- 
roads, Cent,  Dig.  H  209-216;  Dec.  Dig.  §  99.*] 

ExceptloBB  from  Superior  Court,  Provi- 
defnce  and  Btcistol  Counties;  Cltarles  F. 
Steams,  Judge. 

Action  by  the  Pawtucket  Baking  Company 
against  the  Bbode  Island  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Overruled. 

Jamea  L.  Jenks,  for  plaintiff.  Joseph  C. 
Sweeney  end  O.  Frederick  Frost,  for  defoid- 
ant. 

BLOD6STT,  J.  On  February  15,  U06, 
plaintUTs  servant,  Henry  W.  Pierce,  was 
driving  a  covered  baker's  wagon  belonging  to 
plaintiS  on  Pawtucket  avenue,  in  the  town 
of  East  Providence,  going  in  a  northerly  di< 
rectioB,  about  9.  o'clock  at  night.  The  nlgbt 
was  clear,  but  dark,  with  no  snow  on  the 
ground.  Wben  about  halfway  between  East 
Providence  Center  and  the  White  Churcb  on 
Pawtucket  avenue  ihe  wagon  was  struck  by 
defendant's  car,  was  badly  damaged,  its  con- 
tents destroyed,  and  the  horse  seriously  in- 
jured. Plaintiff  brought  suit  to  recover  dam- 
ages for  the  injury  to  its  property  aforesaid 
and  the  case  was  tried  to  a  Jury  in  the  su- 
perior court.  The  defendant  introduced  no 
evidence,  and  the  Jury  returned  a  verdict  for 
plaintiff  in  the  amount  of  $299.70.  .  The  de- 
fendant duly  filed  a  motion  for  a  new  trial 
upon  the  grounds  stated  in  said  motion, 
which  motion  was  denied,  and  the  case  is 
now  before  this  caurt  on  exceptions  to  the 
decision  of  the  superior  couii:  denying  said 
motion. 

The  amount  of  damages  is  not  disputed  by 
the  defendant,  its  contention  being  solely 
ttiat  plaintiff's  servant  was  not  in  the  exer- 
cise of  due  care  at  the  time  of  the  collision. 
As  the  defendant  introduced  no  testimony, 
the  plaintiff's  evidence  on  the  question  of 
negligence  and  contributory  negligence  is  un- 
dlspnted.  The  form  of  action  is  trespass  on 
the  case  for  negligence,  and  the  single  count 


of  the  declaration  alleges  that  it  was  the 
duty  of  the  defendant  "to  warn  persons  upon 
Its  tracks,  particularly  after  nightfall,  of  the 
approach  of  Its  said  cars,  either  by  ringing 
or  sounding  a  gong,  whistle,  or  some  other 
equivalent  method;  and  it  was  further  the 
duty  of  said  defendant  corporation  to  abstain 
from  running  Into  with  its  said  cars  any  per- 
sons using  said  highway  In  a  lawful  manner 
upon  the  day  aforesaid." 

The  testimony  of  the  plaintUTs  driver. 
Pierce,  was  uncontradicted  as  to  certain  mat- 
ters, via.:  "Q.  31.  Was  there  any  bell  sound- 
ed by  the  car  behind  you?  A  No,  sir. 
•  •  *  Q.  34.  Are  there  any  crossroads 
anywhere  near  the  point  where  this  accident 
took  place?  A.  Yes,  sir.  Q.  35.  What— 
describe  it  to  the  jury  what  there  is.  A.  A 
crossroad  that  goes  right  across  the  avenue. 
Q.  36.  How  far  from  the  place  where  the 
accident  occurred?  A.  Well,  almost  right 
where  the  road  is.  •  •  •  Q.  46.  What 
did  you  say  was  the  reason  why  you  were 
occupying  the  car  track?  A.  The  road  was 
awful — ruts  on  the  other  side,  so  it  drove  me 
into  the  track.  Q.  47.  What  is  the  condition 
of  the  track,  say,  both  towards  Pawtucket 
and  towards  East  Providence  Center  for  a 
quarter  of  a  mile  from  the  point  of  the  ac- 
cident, as  to  stralghtnesB?    A,  It  is  straight" 

Inasmuch  as  the  defendant  offered  no  de- 
fense, we  thus  have  presented  afSrmative 
testimony  showing  that  the  defendant's  car 
collided  with  the  rear  of  the  plaintifTs  cov- 
ered wagon  while  being  driven  on  the  car 
track  at  about  9:30  p.  m.,  and  that  no  bell 
was  rung  to  give  warning  of  the  approaching 
car.  The  record  is  silent  as  to  whether  the 
plaintiff  looked  or  did  not  look  to  the  rear 
for  approaching  cars,  bs  it  is  silent  as  to  the 
rate  of  speed  of  the  car  at  the  street  cross- 
ing in  question,  the  distance  from  the  wagon 
at  which  the  motorman  first  saw  the  wagon 
on  this  unbroken  stretch  of  straight  track  of 
a  quarter  of  a  mile,  as  also  it  fails  to  show 
that  the  motorman  made  any,  even  the  slight- 
est, effort  to  stop  the  car  at  any  time,  or 
even  whether  his  headlight  was  burning  or 
not  So  far  as  appears  from  this  record,  in 
which  the  defendant  has  not  seen  fit  to  offer 
any  explanation  of  the  cause  of  the  accid^it, 
it  appears  to  have  been  a  reckless  act  of  the 
motorman  in  simply  running  down,  from  the 
rear,  the  plaintiff's  wagon,  which  was  law- 
fully upon  the  highway  at  that  time  and 
place,  without  notice  or  warning  of  any  kind. 

We  have  carefully  examined  the  several 
exceptions  presented  in  the  bill  of  exceptions, 
and  overrule  them  all.  The  trial  Justice  was 
clearly  right  in  his  Instructions  and  in  his 
refusals  to  instruct  the  jury;  and,  the  de- 
fendant's exceptions  being  thus  overruled, 
the  case  Is  remitted  to  the  superior  court  for 
the  entry  of  judgment  upon  the  verdict 
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(Court  of  Chancery  of  Delaware.    July  10,  1011. 
On  Motion  for  Allowance  of  Ap- 
peal, July  14,  1911.) 

1.  Reoeivebs  ({  16*)— Grounds  o»  Appoikt- 
MENT— Receivers  Pendente  Lite. 

While  the  duty  of  a  court  of  equity  to  ap- 
point a  receiver  pendente  lite  to  prevent  injury 
to  the  thing  in  controversy  is  a  delicate  and  re- 
sponsible duty.  It  should  be  used  unhesitatingly 
in  a  proper  case. 

•  [Ed.   Note.— For   other  cases,   see   Receivers, 
Cent.  Dig.  H  24,  28;  Dec.  Dig.  |  IS.*] 

2.  COBPORATIONB  (I  180*)  —  Stockholdsrs — 
Rights. 

A  stockholder  of  a  corporation  may  sue  in 
equity  for  the  cancellation  of  an  unlawful  and 
ultra  vires  issue  of  stock,  even  though  the  stock- 
holder, when  he  acquired  bis  interest,  had  knowl- 
edge of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  706-722;  Dec  Dig.  i  189.*] 

8.  Corporations  (|  189*)— ^Stockholdbbb— 
Suits  bt  Stockholders— Rjcquebt  or  Cor- 
poration. 

Where  it  is  certain  that  a  corporation  will 
not  act,  the  stockholder  need  not  apiriv  to  the 
conoration  before  sning  to  caned  stocs  unlaw- 
fully issued. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  716;  Dec.  Dig.  {  189.*] 
4,  Oobpobationb   (§   189*)— Capital   Stock— 
IsstTE  of  Certificates— Ibbux  por  Specific 
Consideration. 

Const  art  9,  {  3,  provides  tliat  no  corpora- 
tion shall  issue  stock,  except  for  money  paid, 
labor  done,  or  personal  property,  or  real  estate 
or  leases  thereof.  General  Corporation  Law,  f 
14,  provides  that  subscriptions  to  or  purchases 
of  the  capital  stock  of  any  corporation  may  be 
paid  for  by  cashi  by  labor  done,  by  personal 
property,  or  by  real  property,  or  by  leases  there- 
of, and  that,  in  the  absence  of  fraud,  the  judg- 
ment of  the  directors  as  to  the  value  of  such  la- 
bor, etc.,  shall  be  conclusive.  Stock  in  a  corpo- 
ration was  issued  for  property  which  was  never 
delivered  to  the  corporation,  and  the  issue  was 
ratified  by  the  directors.  Held,  that  such  issue 
was   unlawful   and   ultra  vires,   and  might   be 

?ue8tioned   by   other  stockholders;    it  l>eiiig   a 
raud  upon  the  state,  if  upon  no  one  else. 
lEU.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  712;  Dec.  Dig.  i  189.*  ] 

6.  Corporations  (J  189*)— Action  by  Stock- 
holder—Capital Stock— Issue  of  Cebtip- 
ioatbs. 

In  a  suit  to  cancel  stock  unlawfully  issued, 
where  the  appointment  of  a  receiver  pendente 
lite  was  sought  to  preserve  the  property  of  the 
corporation,  a  court  of  equity  can  give  that  re- 
lief where  the  corporation  is  before  the  court 
and  the  stockholders  whose  stock  is  sought  to 
be  canceled  filed  affidavits  and  had  actual  notice 
of  the  proceedings,  though  not  served  with  the 
rule  for  the  appointment  of  the  receiver. 

[EU.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  189.*] 

6.   OORPORATIONB  (§   189*)— ACTION  BT   STOCK- 

HOLDEB— Receiver— Gbounds   of  Appoint- 
ment— Preservation  of  Propertt. 

Where  a  stockholder  in  a  domestic  corpora- 
tion sued  to  cancel  stock  unlawfully  issued,  and 
it  was  shown  that  there  were  deep-rooted  dissen- 
sions between  the  stockholders  of  the  corpora- 
tion, that  the  business  was  unprofitable,  and 
that  complainant  was  the  only  stockholder  who 
bsd  invested  money  in  the  enterprise,  a  receiv- 
er pendente   lite  should   be   appointed,   though 


none  of  the  corporation's  property  was  within 
the  state,  and  though  the  receiver's  powers  could 
not  extend  beyond  the  boundaries  of  the  state; 
for,  by  General  Corporation  Law,  f  130,  the 
capital  stock  of  a  domestic  corporation  is,  for 
all  purposes  of  title,  action,  attachment,  etc., 
within  the  state,  and,  a  receiver  having  been 
appointed  within  the  state,  ancillary  receiver- 
ship might  be  had  in  the  states  where  the  cor- 
poration's property  was  situated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  180.*] 

7.  Appeal  and  Error  (|  359*)— Appeai*— De- 
cisions Reviewable. 

While  the  Chancellor  may  refuse  an  appeal 
in  cases  where  there  was  no  decree,  either  inter- 
locutory or  final,  the  Chancellor  cannot  refuse 
appeals  in  other  cases,  and  petitions  for  appeals 
must  be  granted  as  of  course. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1936;    Dec.  Dig.  |  389.*] 

BUI  by  Francis  D.  Ellis  against  the  Penn 
Beef  Company  and  others,  for  the  cancella- 
tion (^  stock  Illegally  Issued  and  for  a  re- 
ceiver pendente  lite.  Hearing  on  rule  to 
show  cause  why  a  reoelTW  should  not  be  ap- 
pointed.   Rule  granted. 

Robert  H.  Richards  and  Christopher  L. 
Ward,  for  complainant.  Saulsbury,  Ponder 
&  Morris,  for  defendant  ooriioratloiL 

THE  CHANCELLOR.    The  blU  and  afB- 

davits  submitted  on  the  mie  to  show  canse 
why  a  receiver  of  the  company  should  not 
be  appointed  present  a  case  which  calls  for 
the '  intervention  of  the  Court  of  Chancery. 
Two  persons,  Asbwortb  and  Kramer,  desir- 
ing to  engage  in  business  of  selling  meat  In 
Philadelphia  on  commission,  having  leased 
a  building  for  the  purpose  for  ten  years,  ob- 
tained a  charter  in  Delaware  using  for  the 
purpose  a  third  person,  Brown,  as  a  dummy, 
as  an  Incorporator,  and  afterwards  as  a 
stockholder  and  director.  Atta  organization 
and  the  adoption  of  by-laws,  etc.,  the  Incor- 
porators, Ashworth,  Kramer  and  Brown,  no 
one  else  being  then  interested,  entered  Into 
an  arrangement  with  Ashworth  and  Kramer 
whereby  there  was  purchased  for  the  c<xn- 
pany  from  Ashwortb  and  Kramer  a  refrig- 
erating plant  and  appliances  certain  office 
furniture  and  the  lease,  for  the  considera- 
tion of  $20,000  in  full-paid  common  stock 
of  the  company,  L  e.,  200  shares  at  $100 
par  value,  being  all  the  authorized  common 
stock.  This  was  carried  out  by  the  issuance 
to  Ashworth  and  Kramer  of  200  sliares  of 
common  stock,  100  to  Kramer  and  100  to 
Ashworth,  and  the  latter  transferred  3  shares 
to  Brown,  presumably  to  qualify  him  as  a 
director.  After  the  election  of  directors.  Oils 
action  of  the  Incorporators  was  ratified  by 
them.  Both  the  Incorporators  and  directors, 
presumably,  by  resolution  found  the  prop- 
erty and  lease  to  be  of  the  fair  valne  of  $20,- 
000.  As  a  fact  neither  Ashworth  nor  Kra- 
mer then  or  thereafter,  paid  any  portion  of 
the  cost  of  the  refrigerator,  which  cost  about 
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98,000,  and  80  tAv  as  appears  by  any  allega- 
tion on  tbelr  part  have  not  paid  any  money 
aa  consideration  for  any  stock  Issued  to 
them,  except  two  montbs'  rent  at  $200  per 
month.  Whether  the  lease  Is  of  value  Is 
dlspnted,  and  the  weight  of  the  evidence  on 
the  ex  parte  affidavits  Is  that  it  was  not 
There  Is  no  evidence  of  value  of-  the  furni- 
ture, and  It  was  not  rtferred  to  in  tin  aign- 
ment 

A  few  days  after  the  incorporation,  the 
company  helng  without  money  capital,  the 
complainant,  Ellis,  Joined  the  enterprise  by 
becoming  a  stockholder,  paid  in  in  cash 
$20,000,  and  received  100  shares  of  common 
and  100  shares  of  the  preferred  stock,  the 
preferred  stock  having  no  vote.  By  agree- 
ment between  Bills,  Ashworth  and  Kramer, 
sails  was  givoi  control  of  the  company  by 
the  transfer  to  him  of  51  more  shares  of  the 
common  stock,  25  fr»m  Kramer  and  26  from 
Ashworth,  the  total  authorized  and  out- 
standing common  stock  being  300  shares. 
Ellis  knew  when  he  became  thus  interested 
that  the  plant  had  not  been  furnished,  but 
that  it  was  the  duty  of  Ashworth  and  Kra- 
mer to  furnish  It  at  their  own  expense,  aa 
the  real  consideration  for  their  shares  of 
stock.  This  they  absolutely  failed  to  do. 
Later  Ellis  paid  In  $4,800  more  money  and 
received  48  shares  of  preferred  stock.  Lat- 
er, because  of  the  failure  of  Ashworth  and 
Kramer  to  pay  for  the  plant,  it  was  paid 
for  from  money  of  tlie  company. 

onie  business  was  unprofitable  from  the 
start,  and  dissensions  arose  between  Ellis  on 
the  one  side  and  Ashworth  and  Kramer  on 
the  other,  resulting  in  changes  in  the  by- 
laws, the  deposition  of  Ellis  as  president, 
after  he  had  discharged  Ashworth  and  Kra- 
mer from  their  supposed  positions  as  sales- 
m&a,  and  other  things  occurred,  whidi  show 
clearly  that  the  dissensions  are  not  only 
deep-seated,  but  also  such  as  to  entirely 
Je<H>ardlze  the  success  of  the  enterprise.  It 
is  unimportant  to  consider  these  in  detail 
at  this  time. 

There  are  also  allegations  of  fraudutent 
misrepresentations  to  Ellis  by  Ashworth  and 
Kramer,  as  promoters  of  the  company,  as 
to  arrangements  alleged  to  have  theretofore 
been  made  for  obtaining  shipments  of  meat 
and  provisions  to  the  company  to  be  Sold  on 
commission,  but  the  conclnslons  now  reached 
are  not  based  on  this  branch  of  the  case. 

The  complainant,  being  the  only  stockhold- 
er who  has  Invested  money  in  the  business, 
now  asserts  that  the  other  stockholders  hold 
tbelr  stock  without  having  paid,  or  rendered 
the  consideration  fixed,  therefor,  and  asks 
that  the  shares  be  canceled,  offering  to  sur- 
render for  cancellation  the  51  shares  of  com- 
mon stock  which  he  received  from  Ashworth 
and  Kramer,  and  in  view  of  the  probable 
^Jeopardy  of  his  interest  by  reason  of  the 
distension  asks  that  a  receiver  pendente  lite 
be  appointed  to  take  charge  of  the  affairs 


of  the  company  until  the  rights  of  the  stock- 
holders to  their  stock  be  ascertained. 

Not  only  is  the  company  a  defendant,  but 
also  Ashworth,  Kramer  and  Brown,  being  all 
the  stockholders.  An  appearance  Is  now 
made  for  the  company  only,  and  the  rule 
was  not  served  cm  Ashworth  and  Kramo:. 
Brown  takes  no  part  in  the  controversy. 

[1]  The  appointment  of  a  receiver  pen- 
dente lite  Is  a  well-recognized  branch  of  the 
general  preventive  Jurisdiction  to  inrevent  in- 
Jury  to  the  thing  in  controversy  and  preserve 
it  for  all  parties  in  interest  until  disposed  of, 
as  the  court  may  direct  This  is  an  exceed- 
ingly delicate  and  responsible  duty,  to  be 
discharged  with  the  utmost  caution  and  only 
under  special  and  peculiar  circumstances  as 
demand  summary  relief.  It  is,  therefore^ 
not  to  be  exercised  doubtlngly,  but  the  court 
must  be  convinced  that  the  relief  is  needed 
and  that  it  is  the  appropriate  means  of  se- 
curing an  appropriate  end.  Serlons  injury  to 
the  complainant  otherwise  probable,  is  an 
Important  element  in  deciding  whether  the 
relief  should  be  granted.  It  is,  however,  a 
very  beneficent  remedy  in  a  proper  case,  and 
should  be  used  boldly.  The  remedy  Is,  of 
course,  inrovlslonal  and  not  decisive  of  the 
ultimate  rights  nor  conclusive  of  the  merits. 
With  a  prima  facie  case  made  by  the  com- 
plainant, and  probable  cause  for  sustaining 
the  bill,  the  preliminary  relief  should  be 
granted,  without  going  Into  the  merits.  In 
some  cases  the  defendant  is  allowed  to  give 
bond  for  the  security  of  the  res  to  avoid  a 
receivership. 

0%e  Constitution  of  Delaware  requires 
that  there  shall  be  real  value  given  in  pay- 
ment of  shares  of  stock  and  the  general  cor- 
poration law  contains  the  same  requirement 
Article  0,  f  8,  of  the  Constitution  is  as  fol- 
lows: 

"No  corporation  shall  issue  stock,  except 
for  money  paid,  labor  done  or  personal  prop- 
erty, or  real  estate  or  leases  thereof  actual- 
ly acquired  by  such  corjwratlon." 

Section  14  of  the  general  corporation  law 
is  as  follows: 

"Subscriptions  to,  or  purchase  of,  the  capi- 
tal stock  of  any  corporation  organized  or  to 
be  organized  under  any  law  of  this  state  may 
be  paid  for,  wholly  or  partly,  by  cadh,  by  la- 
bor done,  by  personal  property,  or  by  real 
proi>erty  or  leases  thereof ;  and  the  stock  so 
Issued  shall  be  declared  and  taken  to  be  full 
paid  stock  and  not  liable  to  any  further  call, 
nor  shall  the  holder  thereof  be  liable  for  any 
further  payments  under  the  provisions  of 
this  act  And  In  the  absence  of  actual  fraud 
in  the  transaction,  the  Judgment  of  the  direc- 
tors, as  to  the  value  of  such  labor,  proper- 
ty, real  estate  or  leases,  shall  be  conclusive." 

The  situs  of  the  shares  of  the  company  are 
In  Delaware  for  the  purposes  of  this  case 
and  the  determination  of  the  question  raised 
therein,  under  section  130  of  the  general  cor- 
poration law,  which  provides  as  follows: 

"For  all  purposes  of  titles  action,  attach- 
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ment,  garnishment,  and  jurisdiction  of  all 
courts  held  in  this  state,  but  not  for  the  pur- 
pose of  taxation,  the  situs  of  the  ownership 
of  the  capital  stock  of  all  corporations  exist- 
ing under  the  laws  of  this  state  whether  or- 
ganized under  this  act  or  otherwise,  shall  be 
regarded  as  in  this  state." 

There  are  two  main  questions  raised  by 
the  bill:  (1)  Whether  a  stockholder,  who 
was  not  an  incorporator,  and  who  has  paid 
In  full  for  his  shares,  acquired  since  the  or- 
ganization, may  maintain  a  bill  to  cancel 
shares  held  by  the  other  stockholders  who 
have  paid  practically  nothing  for  their  shares 
and  who  have  admittedly  failed  entirely  to 
give  to  the  company  the  real  consideration 
for  which  shares  were  issued  to  them,  not- 
withstanding they  as  directors  of  the  com- 
pany have  in  fact  declared  that  the  consider- 
ation to  be  given  by  themselves  was  of  fair 
▼alne  for  their  stock.  (2)  Whether  the  court, 
in  view  of  deep-seated  dlssenstonsi  between 
the  officers  and  stockholders  of  the  company, 
Jeopardizing  the  interests  of  all,  will  appoint 
a  receiver  to  take  charge  of  the  business  of 
the  company  pending  the  suit  for  cancella- 
tion of  the  stock,  in  order  to  conserve  the 
property  and  other  interests,  the  alleged  il- 
legal stockholders  being  In  control  of  the 
company,  and  none  of  the  property  of  the 
company  and  none  of  the  officers  being  in 
Delaware. 

[2, 3]  (1)  A  stockholder  may  maintain  a 
bill  for  the  cancellation  of  stock  of  the  cor- 
poration where  the  Issue  was  ultra  vires  and 
unlawful.  4  Thompson  on  Ck>rporatlon8  (2d 
Ed.)  S  3521,  p.  161;  1  Cook  on  Corporations 
(6th  Ed.)  {  651;  Kimball  v.  Grate  Co.,  69  N. 
H.  485,  45  Atl.  253;  Stebbins  v.  Perry,  167 
lU.  567,  47  N.  E.  1048;  Easton  Bank  T.  Tile 
Co.,  60  N.  J.  Eq.  326,  60  Atl.  64;  s.  c,  af- 
firmed, 70  N.  J.  Eq.  722,  64  Atl.  1095;  and 
other  cases  cited.  It  is  shown,  however, 
that  the  complainant  at  the  time  he  ac- 
quired his  stock  had  notice  of  the  tacts  on 
which  was  based  the  claim  that  the  issue  of 
stock  was  unlawful.  But  this  does  not,  at 
this  time,  seem  to  be  conclusive  against  his 
here  asserted  right  as  stockholder.  3  Cook 
on  Corporations,  §  729.  Nor  Is  it  necessary, 
under  the  facts  in  this  case,  for  the  stock- 
holder to  have  applied  to  the  corporation 
to  institute  the  suit  to  cancel  the  stock,  as 
it  ^appears  clearly  that  such  application 
would  be  futile. 

[4]  The  solicitor  for  the  defendant  com- 
pany takes  the  position  that  the  court  can- 
not review  the  action,  of  the  directors  of  the 
company  in  their  determination  of  the  value 
of  the  consideration  for  the  stock  issued  to 
Ashworth  and  Kramer,  and  cites  the  case  of 
Old  Dominion,  etc.,  Co.  v.  Lewisohn  et  al., 
reported  first  in  136  Fed.  916,  then  heard  by 
the  United  States  Circuit  Court  of  Appeals 
and  reported  in  148  Fed.  1020,  79  C.  C.  A. 
534,  and  finally  reviewed  by  the  United 
States  Supreme  Court  In  210  U.  S.  206,  28 
Sup.  Ct  634,  52  L.  Ed.  1025.    Bnt  it  will  be 


noted,  that  case  la  materially  diffttent  from 
the  case  under  consideration.  There  the 
consideration  for  an  issue  of  stock  waa 
property  actually  transferred  by  the  stock* 
bolder  to  the  company,  and  the  alleged  actu- 
al fraud  consisted  in  a  gross  overvaluation 
of  it  hy  the  vendees  as  directors  in  dealing 
with  themselves  as  vendors,  while  here  there 
was  practically  an  entire  failure  of  consider- 
ation for  the  stock.  Furthermore,  the  Su- 
preme Judicial  Court  of  Massachusetts  de- 
cided differently  another  case  brought  there 
on  the  same  facts,  and  concerning  the  same 
transaction,  against  another  of  the  stock- 
holders Interested  similarly  with  the  one 
who  was  th^  defendant  in  the  case  In  the 
United  States  courts.  Inasmuch  as  the  two 
courts  have  equal  standing  here  as  furnish- 
ing precedents  and  neither  are  binding  on 
this  court,  except  as  the  weight  of  the  rea- 
soning thereof  appeals  to  this  court,  the 
question  is  not  authoritatively  settled.  It 
certainly  cannot  be  predicted  that  the  United 
States  courts  would  have  viewed  the  facts 
In  this,  case  in  the  same  light  as  they  viewed 
those  in  the  cases  referred  to. 

Indeed,  it  would  be  shocking  to  common 
sense  and  correct  business  principles  If  stock 
can  be  Issued  as  full-paid  for  something 
which  does  not  then  exist  and  which  the 
stockholder  never  gives  to  the  company  as 
the  agreed  consideration  for  his  stock.  It 
would  be  equally  shocking  to  hold  that  other 
stockholders  could  not  raise  the  question  of 
the  illegality.  The  Constitution  and  statutes 
of  the  state  mean  something.  If  all  the 
then  stockholders  Join  in  an  action  by  the 
'company  by  its  oflScers  and  directors,  in  is- 
suing part  of  the  capital  stock  for  something 
which  does  not  exist  and  which  they  never 
furnish  to  the  company,  it  is  an  "actual 
fraud,"  though  no  one  be  then  deceived  or 
Injured.  There  is  fraud  towards  the  state, 
which  in  efCect  has  prohibited  such  transact 
tlons.  No  pretended  exercise  of  Judgment 
can  say  that  something  which  has  no  Ki^ist- 
enoe  has  '«alue.  There  Is  possibly  an  actual 
fraud  against  the  stockholders  who  subse- 
quently acquired  shares  then  unissued.  It 
is  ultra  vires,  because  unlawful  and  pro- 
hibited. Even  the  temporary  acquiescence 
of  such  subsequent  stockholders  in  the  orig- 
inal issue  should  not  prevent  them  from  as- 
serting later  a  practically  complete  failure 
of  consideration  and  a  practically  complete 
and  permanoit  failure  by  the  original  stock- 
holders to  do  for  the  corporation  that  which 
they  agreed  to  do  as  consideration  for  their 
stock.    No  such  decision  has  been  cited. 

Bnt  it  is  said  that  the  company  here  re- 
ceived some  part  of  the  conside^tion,  viz., 
the  lease  which  la  of  some  value,  and  If  the 
stock  be  canceled  it  should  be  returned  to 
the  defendants,  Ashworth  and  Kramer,  the 
lessees,  which  cannot  be  done.  This  is  not  a 
bar  to  the  remedy.  If  on  the  final  hearing 
of  the  case  the  complainant  Is  found  to  be 
entitled  to  relief  of  cancellation,  the  value  of 
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the  lease  can 'be  ascertdtned  and  the  defend- 
ants, Aebvroitb  and  Kramer,  be  allowed  to 
retain  a  part  of  their  stock  proportionate  to 
the  Talue  of  the  lease,  or  some  other  equi- 
table adjustment  made  of  these  and  some 
other  minor  rights  and  Interests. 

[S]  Again  it  Is  said  that  no  preliminary 
order  can  be  made,  because  neither  Asfawortta 
nor  Kramer  have  been  ritber  served  with  the 
rule  or  appeared  at  the  hearing  of  it  But 
this  will  not  deter  the  court  from  protecting 
the  rights  of  the  complainant,  especially  in 
Tlew  of  the  fdct  that  both  Ashworth  and 
Kramer  have  actual  notice  of  the  proceeding 
and  have  both  filed  in  the  cause  at  the  hear- 
ing of  the  rule  full  and  comprehensive  ex 
parte  afSdavlts  against  the  rule.  No  deter- 
mination of  their  rights  to  stock  Is  now 
made,  or  could  be  made  at  thia  state  of  the 
case,  and  hence  their  legal  absence  Is  not 
an  obstacle  to  furnishing  the  temporary  re- 
lief sought  at  this  time. 

It  may  be  quite  true  that  some  parts  of 
the  agreements  between  Ellis  on  one  part 
and  Ashworth  and  Kramer  on  the  other 
were  not  enforceable  against  the  company  or 
other  stockholders — such,  as  the  agreement 
that  Ellis  should  be.  president  and  control 
the  expenditures.  But  the  main  question 
does  not  concern  thes^  agreements. 

[I]  (2)  Should  the  court,  as  auxiliary  to 
the  main  relief  sought,  viz.,  cancellation  of 
the  stock  Issued  to  Aahworth,  Kramer  and 
Brown,  appoint  a  receiver  of  the  corporation 
pending  the  suit? 

The  basis  pf  the  application  Is  (1)  the  deep- 
seated  dissensions  between  the  stockholders, 
officers  and  directors,  which  are  or  are  like- 
ly to  be  injurious  to  the  continuance  of  the 
business  of  the  company,  and  (2)  the  dis- 
proportion of  the  material  Interests  of  the 
complainant,  Ellis,  on  one  side  and  of  Ash- 
worth and  .Kramer  on  the  other.  Both  rea- 
sons exist  why  the  court  should  take  posses- 
sion of  the  property  of  the  company  and 
conserve  It  pending  the  quarrel  between  its 
stockholders  and  officers  for  the  control  and 
management  of  It,  particularly  where  the 
control  of  the  company  Is  held  by  stock- 
holders against  whom  on  the  undisputed 
facts  there  Is  made  a  prima  fade  case  of 
Illegality  In  the  Issue  and  holding  of  their 
stock. 

The  affidavits  disclose  the  dissensions  and 
the  serious  character  thereof.  It  is  true  also 
that  the  complainant  alone  has  actually  in- 
vested money  In  the  company.  The  loss, 
if  any,  resulting  from  a  temporary  receiver- 
ship, win  fall  on  him  alone,  and  this  la  im- 
portant, though  not  controlling  in  Its  ef- 
fect. In  molding  the  discretion  of  the  court 
It  Is  undisputed  that  the  company  has  been 
losing  money  since  it  was  started,  that  It 
baa  bought  and  sold  meat  and  sold  some  on 
commission,  and  thtit  the  capital  of  the  com- 
Iiany  Is  being  consumed  In  its  unprofitable 
operation,  and  further  that  the  person  who 
•lone  bsa  invested  money  In  the  business 


has  been  recently  put  out  of  control  of  the 
company  by  the  two  other  and  noncontribut- 
Ing  and  prima  facie  illegal  stockholders,  and 
1»  thus  unable  to  protect  his  interests.  With 
or  without  precedent,  and  in  the  absence  of 
strong  precedents  to  the  contrary.  It  Is 
deemed  to  be  the  duty  of  this  court,  at  this 
time,  to  afford  the  complainant  all  the  relief 
that  Is  fairly  needed  and  within  the  power 
of  this  court  Including  the  taking  posses- 
sion of  the  affairs  and  property  of  the  com- 
pany, even  though  It  Involves,  as  It  probably 
does,  the  cessation  of  Its  business. 

It  has  been  held  that  a  receiver  will  not 
be  appointed  to  wind  up  the  affairs  of  a 
corporation  merely  because  of  dissensions 
among  stockholders,  where  It  appears  that 
the  corporation  is  solvent  and  Its  business 
prosperous.  Sternberg  v.  Wolff,  66  N.  J.  Eq. 
655,  42  Atl.  1078.  Nor  because  of  Insolvency 
alone^  except  by  statute.  But  where  the 
legality  of  the  Issuance  of  the  stock  held  by 
the  officers  In  control  is  directly  attacked  in 
the  proceeding  before  the  court,  and  the  bus- 
iness Is  not  and  has  not  been  prosperous,  and 
the  only  real  stockholder  has  been  deposed 
from  hia  control,  the  further  continuance  of 
the  business  by  the  defendants  whose  stock 
Is  attacked,  would  seem  to  be  clearly  so  un- 
wise and  unfair  as  that  the  court  should  take 
possession  of  the  property  of  the  company 
and  conserve  It  pending  a  decision  as  to  the 
validity  of  the  stock  of  the  defendants. 

In  Gray,  Atty.  Gen.,  v.  Council  of  Newark 
et  al.,  79  Atl.  739,  a  case  where  citizens  of 
the  town  as  relators  sought  cancellation  of  a 
I  lease  of  the  water  and  light  plant.  Chief 
Justice  PennewiU,  acting  In  substitution  for 
the  Chancellor,  considered  an  application  for 
a  receiver  pendente  lite,  and  refused  to  ap- 
point one  in  the  absence  of  evidence  of  facts 
to  show  reasonable  apprehension  of  danger 
and  Irreparable  loss.  There  was  there  no 
evidence  of  Insolvency  of  the  lessee,  or  of 
injury  likely  to  occur  from  a  continuance  of 
operation  by  the  lessee  pending  the  suit 
A  preliminary  Injunction  was  issued  restrain- 
ing a  disposition,  alteration,  or  injury  of  the 
plant  by  the  lessee  and  required  It  to  give 
a  substantial  bond  to  secure  the  protection 
to  the  plant  The  power  of  the  Court  of 
Chancery  In  a  proper  case,  even  on  its  own 
motion  and  without  a  prayer  to  that  effect 
in  the  bill,  was  asserted  In  the  case  cited. 

In  the  case  under  consideration  there  is 
some  evidence  of  reasonable  danger  of  loss 
of  capital  of  the  company  and  the  officers  in 
control  are  stockholders  against  whom  there 
is,  at  least,  prima  facie  proof  that  their 
shares  were  Illegally  Issued  and  held,  and 
are  themselves  financially  irresponsible. 
Threatened  diminution  of  capital  by  losses  of 
operation  of  the  business,  unlawfully  con- 
trolled by  officers  financially  irresponsible 
would  seem  to  justify  a  reasonable  appre- 
hension of  Irreparable  loss,  such  as  distin- 
guishes the  case  cited  from  the  one  under 
consideration,  and  to  Justify  the  appointment 
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of  a  re<!elver  pendente  lite  to  conserve  tbe 
corpus  for  tbe  benefit  of  those  found  even- 
tually to  be  lawful  stockholders.' 

The  conclusions  thus  reached  are  based  on 
what  seem  clearly  to  be  undisputed  facts, 
and  the  duty  of  the  court  to  Interfere  In  the 
manner  asked  seems,  therefore,  to  be  clear, 
for  the  action  is  not  taken  donbtingly. 

Cbn  the  court,  pending  a  suit  here  for  the 
canceUatlon  of  stock  of  a  Delaware  corpora- 
tion, and  as  auxiliary  relief  therein,  a];>- 
polnt  a  receiver  of  the  corporation  to  con- 
serve the  property  of  the  company  where  It 
does  not  appear  that  there  Is  any  property  of 
the  corporation  In  Delaware,  and  where  it 
rather  appears  that  it  is  carrying  on  business 
In  another  state,  and  has  property  there,  and 
all  Its  officers  reside  out  of  the  state  of  Dela- 
ware? The  situs  of  the  stock  is  here  for  ad- 
judication of  the  legality  of  the  Issuance 
thereof,  and  the  domlcil  of  the  corporation 
is  here,  as  a  corporation  created  under  the 
laws  of  Delaware,  but  its  property  la  not 
here  and  this  court  cannot,  by  Its  own  order, 
obtain  the  necessary  control  of  such  property 
and  business.  If  the  complainant  must  come 
to  the  Jurisdiction  of  this  court  for  his  pri- 
mary relief,  then  this  court  is  bound  to  do 
all  It  can  to  afford  the  auxiliary  relief,  which 
he  is  clearly  entitled  to  have  from  some 
court  The  most  this  court  can  do  Is  to  ap- 
point such  receiver,  though  his  powers  may 
not  extend  beyond  the  territorial  limits  of 
the  state.  But  such  action  will  make  it  eas- 
ier, at  least,  for  the  complainant  to  have 
further  relief  by  resorting  to  the  courts  of 
the  state  where  the  property  of  the  corpora- 
tion is  actually  situated. 

The  conclusions  may  be  summarized  thus : 
Where  only  one  of  tbe  three  stockholders  of 
a  corporation  paid  value  for  bis  shares  of 
stock,  and  the  other  two  have  entirely  and 
permanently  failed  to  deliver  to  the  company 
the  consideration  for  the  shares  of  stock 
Issued  to  them,  and  the  majority  have  depos- 
ed the  paying  stockholder  from  his  office  of 
president  and  from  control  of  the  ezpendl-' 
tures  of  the  company,  and  tbe  business  has 
been  conducted  at  a  loss  and  deep-seated  dis- 
sensions have  arisen  between  the  three  stock- 
holders as  directors  ai<d  officers,  whereby  the 
interests  of  the  company  and  loss  and  dim- 
inution of  Its  capital  threatened,  a  court  of 
equity,  in  a  bill  brought  by  the  paying  stock- 
holder to  have  canceled  the  shares  Issued  to 
the  other  stockholders,  as  unlawfully  Issued 
in  violation  of  a  statute  requiring  real  value 
to  be  given  for  shares  of  stock,  may,  as 
auxiliary  to  final  relief,  appohit  a  receiver 
pendente  lite. 

By  tbe  general  corporation  act  the  situs  of 
the  stock  is  In  tbe  domicile  of  the  corpora- 
tion, and  the  court  of  the  domlcil  having, 
therefore.  Jurisdiction  to  cancel  the  unlaw- 
fully Issued  shares,  may  also  afford  the 
auxiliary  preventive  relief  of  a  receivership 
pendente  lite,  though  none  of  the  property 
of  the  company  be  within  the  Jurisdiction. 


The  court  of  tbe  state  where  the  property  is 
situated  can  be  relied  on  to  afford  the  com- 
plainant further  assistance  by  the  appoint- 
ment of  a  receiver  ancillary  to  the  reoelver- 
shlp  of  this  court 

An  order  will  be  made  appointing  a  receiv- 
er pendente  lite,  with  such  instructions  and 
powers  as  are  appropriate  considering  tbe 
cliaracter  of  the  business  and  property  of  the 
corporation,  and  the  object  to  be  accom- 
plished. 

On  Motion  for  Allowance  of  Appeal. 

In  accordance  with  the  foregoing  opinion 
the  following  order  was  entered: 

"And  now,  to  wit  this  11th  day  of  July, 
A.  D.  1911,  the  rule  heretofore  issued  in  the 
above  cause  having  come  on  to  be  heard,  up- 
on bill  and  affidavits  on  behalf  of  the  com- 
plainant and  of  the  said  corporation,  one  of 
the  defendants,  and  the  respondent  to  tbe 
rule,  and  the  same  having  been  maturely 
considered, 

"It  Is  ordered  by  the  Chancellor  that  Ar- 
thur W.  Spruance,  Esq.,  of  the  dty  of  Wil- 
mington, and  Arthur  Plummer,  of  the  city 
of  Philadelphia,  be  and  they  are  hereby  ap- 
pointed receivers  of  said  Penn  Beef  Company 
during  the  pendency  of  said  cause,  or  until 
otherwise  ordered  by  the  court,  and  that  tbe 
said  receivers,  before  assuming  to  act  here- 
'under,  shall,  within  five  days  from  the  date 
hereof,  give  bond  In  the  sum  of  one  thousand 
dollars,  with  surety  to  be  approved  by  the 
Chancellor,  otherwise  the  appointment  shall 
be  void,  and  further  that  the  said  receivers 
be  and  they  are  hereby  authorized  and  di- 
rected to  take  possession  and  charge  of  all 
the  property  and  assets  of  said  corporation, 
wherever  situated,  to  collect  all  moneys  due 
and  owing  to  said  corporation,  to  discontinue 
the  purchase  of  meat  and  provisions  by  said 
corporation,  to  forthwith  sell  and  dispose  of 
all  meat  and  provisions  and  other  perishable 
property  of  the  said  corporation,  to  safe- 
guard the  property  of  said  corporation  by 
the  maintenance  of  insurance  and  watchmen, 
if  necessary,  to  make,  within  ten  days,  an 
Inventory  and  appraisement  of  all  the  prop- 
erty and  assets  of  the  said  corporation  and 
return  the  same  to  this  court,  and  to  make 
and  file  in  the  office  of  the  register  in  chan- 
cery monthly  reports  of  their  proceedings 
hereunder. 

"And  the  said  receivers  are  hereby  author- 
ized and  empowered  to  make  application,  or 
to  take  such  legal  proceedings  as  may  be  nec^ 
essary,  in  the  courts  of  tbe  state  of  Penn- 
sylvania to  secure  the  aid  of  said  courts,  by 
the  appointment  of  ancillary  receivers  or  oth- 
erwise, in  the  taking  possession  and  charge 
of  the  property  and  assets  of  said  corpora- 
tion situated  in  said  state  of  Pennsylvania. 

"And,  further,  that  the  Chancellor  reserves 
the  power  to  discharge  said  receivers  and  to 
make  other  orders  in  the  premises. 

"And  it  appearing  that  this  complalnartt  Is 
a  nonresident  of  the  state  of  Delaware  and. 
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that  the  said  corporation  has  no  property  or 
assets  in  the  state  of  Delaware,  It  Is  further 
ordered  that  the  complainant  within  five 
days  give  bond  In  the  sum  of  one  thousand 
dollars  to  the  state  of  Delaware,  with  sure- 
ty to  be  approved  by  the  Chancellor,  condi- 
tioned to  pay  the  costs  of  this  cause  and  of 
the  said  recelverslilp  In  case  the  assets  and 
proiterty  of  the  company  available  for  this 
purpose  be  Insufficient  for  the  purpose." 

From  the  foregoing  order  the  Penn  Beef 
Company,  one  of  the  defmdants,  the  only 
respondent  in  the  rule,  by  its  solicitors,  pray- 
ed an  appeal,  as  follows: 

"And  now,  to  wit,  this  11th  day  of  July, 
A.  D.  1911,  the  said  Penn  Beef  Company,  the 
detoidant  against  whom  the  rule  for  the  ap- 
pointment of  a  receiver  pendente  lite  was 
issued,  comes  into  court  and  prays  the  Chan- 
cellor that  an  appeal  may  be  granted  from 
the  Interlocutory  decree  of  the  Chancellor, 
made  on  the  11th  day  of  July,  A.  D.  1911, 
appointing  a  receiver  pendente  lite  to  take 
charge  of  and  administer  the  assets,  effects, 
business  and  affairs  of  it,  the  said  Penn 
Beef  Company,  during  the  pendency  of  this 
suit  and  until  a  final  decree  shall  have  been 
entered  in  the  same. 

"And  the  said  Penn  Beef  Company  will 
ever  pray,  etc." 

THE  CHANCELLOR.  The  Penn  Beef 
Company,  one  of  the  defendants,  and  the  re- 
spondent in  the  rule  for  the  appointment  of 
a  receiver  pendente  lite,  by  its  solicitor,  hav- 
ing moved  the  Chancellor  for  an  appeal  from 
his  order  or  decree  made  at  the  hearing  of 
the  rule,  the  motion  was  fully  argued  by 
counsel  for  the  complainants  and  the  defend- 
ant corporation,  and  authorities  submitted. 
The  solicitor  for  the  corporation,  among  oth- 
er things,  urged  as  a  ground  of  appeal  that 
the  order  or  decree  was  something  more  than 
a  simple  order  for  the  preservation  of  the 
property  of  the  company  in  statu  quo,  be- 
canse  of  that  portion  of  the  order  which  di- 
rects the  receivers  to  discontinue  the  pur- 
chase of  meat  and  provisions,  the  business  In 
which  the  corporation  was  engaged.  It 
should  be  noted,  however,  that  this  and  all 
other  powers  given  to  the  receivers  are  sub- 
ject to  be  changed  by  the  Chancellor  upon  a 
proper  showing,  and  this  one  was  made  only 
because  the  Chancellor  did  not  think  it  wise 
to  impose  on  the  recovers  the  doty  of  carry- 
ing on  such  Idnd  of  business '  which  had 
theretofore  been  unsuccessfully  conducted, 
and  a  cessation  of  that  branch  of  the  busi- 
ness seemed  the  wisest  way  to  actually  con- 
serve the  capital  of  the  company  by  not  fur- 
ther risking  it  unsuccessfully.  The  reason 
for  this  part  of  the  order  was  quite  obvious- 
ly important. 

But  it  is  pointed  out  that  this  court  has 
no  right  to  decide  whether  the  appeal  will 
lie,  and  that  the  appellate  court  alone  can  so 
decide.  In  Delaware  the  Supreme  Court  Is 
given  lurisdiction  to  receive  appeals  from  the 


Court  of  Chancery.  There  Is  no  controlllog 
provision  of  statute  or  constitution,  or  rule 
of  the  Court  of  Chancery  or  Supreme  Court, 
which  makes  it  necessary  that  appeals  be  al- 
lowed by  the  Chancellor.  A  statute  limits 
the  times  within  which  appeals  may  be  tak- 
en' (Revised  Code,  c.  124,  p.  890),  and  rule  68 
of  the  Court  of  Chancery  simply  provides 
that  "an  appeal  may  be  prayed  and  entered 
at  any  time  In  open  court,  within  the  period 
limited  by  statute  for  the  filing  of  the  ap- 
peal," etc.  Among  the  forms  framed  by 
Chancellor  Bates  in  1869,  for  use  in  the  Court 
of  Chancery  is  the  following,  respecting  ap- 
peals: 

"The  complainant,  by  his  solicitor,  prays 
an  appeal,  which  is  granted,"  etc. 

[7]  The  long-established  practice,  then,  is 
the  prayer  for  an  appeal  is  made  to  the 
Chancellor  and  by  him  granted.  It  does  not 
foUow,  however,  that  he  has  power  to  refuse 
a  prayer  for  an  appeal  from  a  decree,  inter- 
locutory or  final.  In  a  plain  case  the  Chan- 
cellor can  refuse  an  appeal  to  that  which  is 
clearly  not  a  decree  Interlocutory  or  final, 
e.  g.,  a  prayer  for  an  appeal  by  one  of  two 
or  more  defendants  whose  demurrer  to  the  bill 
has  been  overruled  may  be  refused,  the  other 
defendant  or  defendants  having  answered 
the  bill,  for  tills  is  clearly  not  a  decree, 
but  an  administrative  order  respecting  plead- 
ings, not  followed  by  any  result  upon  the  liti- 
gation, except  to  bring  the  cause  forward  to 
an  Issue.  This  was  done  by  the  present 
Chancellor  in  the  case  of  Newlln  et  al.  v. 
Phillips,  Executrix,  et  al.,  80  Atl.  640.  A 
different  question  Is  raised,  however,  respect- 
ing the  present  action  of  the  court  in  this 
cause,  whereby  it  is  found  necessary  as  aux- 
iliary relief,  and  not  as  part  of  the  real 
object  of  the  suit,  to  make  the  order. 

In  Maryland  the  helpful  case  of  Thomp- 
son T.  McKlm  et  al.,  6  Har.  ft  J.  303,  has 
been  carefully  considered.  The  bill  was  in 
character  an  application  for  equitable  execu- 
tion and  alleged  that  the  defendant  had  re- 
ceived money  for  use  of  the  complainants, 
from  the  debtor  of  the  complainants  under  a 
contract  between  the  debtor  and  the  defend- 
ant. An  order  was  made  directing  the  de- 
fendant to  bring  the  money  into  court.  From 
this  order  an  appeal  was  prayed  for  and 
was  refused  on  the  ground  that  It  was  not  a 
decretal  order  and,  therefore,  not  ai^ealable. 
At  the  next  term  of  the  Court  of  Appeals  in 
Maryland  the  appellant  filed  a  petition  set- 
ting forth  the  foregoing  facts  and  a  duly 
authenticated  transcript  of  the  proceedings  in 
the  court  of  chancery,  and  asked  that  court 
to  hear  the  cause.  The  appellate  court  de- 
cided that  the  adjudication  was  a  decretal 
order  subject  to  be  appealed,  because  it  de- 
cided and  settled  the  right  between  the  par- 
ties, and  also  used  the  following  language: 

"And  whether  an  appeal  will  lie  in  any 
given  case,  is  perhaps  a  question  proper  ta 
be  decided  by  this  court  only,  being  a  ques- 
tion relating  to  its  Jurisdiction  touching  th« 
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righta  of  the  citizen,  which  can  be  controlled 
by  no  other  court"  ' 

Upon  the  right  of  the  Chancellor  to  grant 
an  appeal  the  cburt  said  that  the  'writ  was 
mandatory  and  that  there  was  no  discretion 
In  the  subordinate  tribunal  to  refuse  the 
cause  being  carried  through  to  the  appella'te 
tribunal,  and  this  was  not  based  on  any 
particular  statute  of  Maryland  different  In 
any  respect  from  the  Constitution,  statntes 
and  rules  of  the  Supreme  Court  and  Court  of 
Chancery  of  this  state.  The  Supreme  Court 
held,  as  follows: 

"In  England  it  has  been  thought  right  In 
principle  that  appeals  should  He  from  Chan- 
cery to  a  tribunal  of  ulterior  Jurisdiction,  the 
House  of  Peers,  without  consulting  the  will 
of  the  Chancellor  on  the  subject  In  this 
state  the  same  principle  is  recognized,  and 
this  court,  the  Court  of  Appeals,  is  constitut- 
ed the  appellate  tribunal ;  the  difference  rest- 
ing only  In  the  constitutions  of  the  respective 
appellate  courts,  and  in  the  particular  man- 
ner of  carrying  up  or  prosecuting  appeals; 
the  mode  there  being  by  petition,  to  the  court 
of  last  resort,  and  here,  by  demanding  an 
appeal  according  to  the  directions  of  the  Acts 
of  Assembly;  but  neither  there  nor  here,  is  it 
necessary  that  the  appeal  should  be  allowed 
by  the  Chancellor,  hot  is  any  power  vested 
In  him  to  withhold  it ;  it  lies  ex  deblto  justi- 
tite,  and  is  not  granted  by  the  Chancellor  ex 
gratia.  Indeed,  if  not  distinctly  admitted,  it 
was  scarcely  denied  by  the  counsel  who 
closed  the  argument  on  the  part  of  the  (x>m- 
plainants  in  the  bill  that  the  appeal  is  prop- 
erly before  us." 

The  result  of  the  action  of  the  Supreme 
Court  was  the  ordering  of  a  stay  of  the 
proceedings  in  the  Court  of  Chancery  until 
the  appeal  could  be  heard,  upon  the  appellee 
giving  certain  bond.  In  a  later  case  In  Mary- 
land, Oliver  v.  Palmer,  11  Gill  &  J.  143,  the 
appellate  court  decided  expressly  that  the 
question,  whether  an  adjudication  was  ai>- 
Itealable,  was  with  that  court  and  not  the 
court  of  original  Jurisdiction. 

As  a  result  an  order  granting  the  appeal 
will  be  made  in  the  case  before  the  court 
If  appeals  from  the  Court  of  Chancery  In 
EiUgland  to  the  House  of  Lords  are  had  with- 
out consulting  the  Chancellor,  and  there  is 
no  constitutional  or  statutory  right  to  exer- 
cise any  discretion  to  grant  or  refuse  an 
appeal,  or  even  decide  whether  the  particu- 
lar adjudication  be  a  decree,  interlocutory 
in  character,  then,  perhaps,  the  Chancellor 
should  grant  appeals  upon  request  The 
appellate  court  may  ao  bold,  but  in  this 
particular  case,  however,-  it  is  not  decided 
that  the  Chancellor  has  no  power  to  deter- 
mine whether  his  partlcjilar  action  be  or  be 
not  a  decree.  But  in  view  of  the  insistence 
of  counsel  that  it  Is  appealable,  the  defendant 
corporation  will  not  be  denied  a  right  to 


review  the  flndingb  of  the  Chaboellor,  who 
is  (as  probably  other;  Judicial  officers  are) 
solicitous  to  afford  speedy  and  easy  oppor- 
tunities to  correct  any  of  his  errors.  Under 
the  Constitution  the  appeal  will  not  be  a 
supersedeas  without  a  bond  with  security, 
and  the  rights  of  the  stockholders  may  there- 
by be  protected  pending  the  appeal,  which 
will  not  in  any  measure  delay  the  progress 
of  the  case  towards  a  determination  of  its 
main  feature,  the  cancellation  of  the  nnlaw- 
fully  issued  stock. 


.    (S  Del.  Ch.  MO) 
NHWBtli  y.  HABTMAN  &  FEHRBSNBACH 
BREWING  CO. 

(Court  of  Chancery  of  Delaware.    July  10, 
l£ttlO 

1.  Repobmatioit  or  iNBTBtnairrs  ({  28*)  — 

MiSBBPHESENTAtlONS. 

The  assignee  of  a  judgment  "with  recourse" 
as  security  was  not  responsible  for  misrepre- 
sentations to  the  assi(rnor  by  the  principal  debt- 
or as  to  the  legal  effect  of  the  assignment  bo 
as  to  authorize  its  reformatioo.  for  mistake. 

[Ed.  Note.— For  other  cases,  see  Beformatioa 
of  Instruments,  Dec.  Dig.  {  28.*] 

2.  RSI'OBUATION     OF    iNSTBITMEHra    d    IS*)  — 

Oboundb— Mistake  or  Law. 

Where  it  is  not  satisfactorily  shown  that 
the  assignor  of  a  judgment  "with  recourse"  to 
herself  did  not  Intend  to  execute  the  particniar 
instrument  as  it  was,  she  cannot,'  in  absence  of 
fraud  or  misrepresentations  by  the  assignee, 
have  the  instrument  reformed,  so  as  to  make  it 
read  "without  recourse,"  on  the  ground  of  mis- 
take as  to  its  legal  effect     ' 

[Ed.  Note.— For.  other  cases^  seeReformatioa 
of  Instruments,  Cent,  Dig.  |g  72,  73;  Dec  Dig. 
i  18.*] 

3.  Refobuation   07  Instbttmkntb   ({  43*)  — 

.  BUBDEN    OF  PBOOF. 

The  burden  «f  Mowing  mistake  in  an  in- 
strument so  as  to  authorize  its  reformation,  is 
on  the  party  asserting  the  mistake, 

[Ed.  Note. — For  other  cases,  see  Reformatioa 
of  Instruments,  Cent  Dig.  i  154;    Dec.  Dig.  { 

4.  Refobmation  of  iNSTBTncENra  (i  45*)  — 
Quantum  of  Pboof. 

In  order  to  reform  an  ioatniment  for  mis- 
take, the  mistake  must  be  established  by  satis- 
factory evidence  beyond  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  167-183;  Dec. 
Dig.  I  45.*] 

5.  Rbfobmation   of  Insisxnaain  (|  18*)  — 

GBOUNDB— SnBPBISB. 

The  owner  of  a  judgment  against  her  son, 
after  an  interview  with  her  son,  assigned  it  as 
security  for  his  indebtedness  to  the  assignee^ 
"with  recourse"  to  herself;  no  one  else  being 
present  at  the  interview,  and  the  assignment  be- 
ing made  immediately  thereafter.  Held  tiat 
in  absence  of  a  request  for  farther  delay,  or  for 
an  opportunity  to  take  advice  as  to  the  assign- 
ment other  than  that  of  her  son,  the  fact  that 
she  assigned  it  Immediately  after  the  interview 
did  not  constitDte  surprise,  so  as  to  authorias 
the  reformation  of  the  assignment  on  the  ground 
that  the  assignor  in  her  haste  did  not  under- 
stand the  legiu  effect  of  the  quoted  phrase. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instrnments,  Cent  IMg.  IS  72,  73;  Dec.  Di^ 
i  18.*] 


•Tor  other  cases  sea  same  topic  and  section  NCUBER  in  Deo.  Dig.  *  Am.  Dig.  Kej  Mo.  Barloi  *  Rep'r  Indezaa 
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Suit  bj  Maria  Newell  against  the  Hart- 
man  &  Feiirenbach  Brewing  Ck>mpany  to  en- 
join a  suit  at  law.    Bill  dismissed. 

John  Biggs,  for  complainant  Benjamin 
Nlelds,  for  defendant 

THE  CHANOELIiOB.  The  biU  is  filed  to 
restrain  a  suit  at  law.  John  M.  NeweU  on 
October  6,  1891,  executed  a  bond  to  bis  moth- 
er, Maria  XeweU,  the  complainant,  for 
$2,000,  he  being  then  Indebted  to  her  in  that 
amount,  and  Judgment  was  entered  on  the 
bond  on  the  same  day.  On  May  23,  1892,  a 
fl.  fa.  execution  was  Issued  on  the  Judgment 
and  levy  made  on  June  12,  1892,  on  certain 
personal  property  of  the  defendant  consisting 
of  saloon  fixtures,  furniture,  etc.,  appraised 
at  about  $60Q.  This  writ  was  stayed  by  the 
plaintiff.  About  August  26,  1893,  John  M. 
NeweU,  being  then  Indebted  to  the  Hartman 
ft  Fehrenbach  Brewing  Company  to  the 
amount  of  about  $1,200,  requested  a  further 
loan  of  money  and  his  request  was  denied 
without  security  being  given  for  the  past  in- 
debtedness and  the  requested  increase  there- 
of, and  ills  mother  was'  offered  as  security 
and  accepted.  By  arrangement  with  John 
M.  NeweU,  Charles  C.  Kurtz,  manager  of  the 
company,  and  Peter  L.  Cooper,  Esq.,  its 
counsel  (now  deceased),  went  to  the  residence 
of  Maria  Newell  on  August  23,  1893.  After 
an  luterriew  between  John  M.  NeweU  and 
his  mother,  at  which  no  one  else  was  pres- 
ent, Mrs.  NeweU  went  with  her  son  into  the 
room  with  Mr.  Kurtz  and  Mr.  Cooper  and 
signed  a  paper  writing  submitted  to  her. 
This  paper  was  a  direction  to  the  prothoho- 
tary,  In  consideration  of  $2  paid  to  her,  to 
transfer  to  the  Hartman  ft  Fehrenbach 
Brewing  Company  the  Judgment  against 
John  M.  Newell  "with  recourse  by  them  to 
the  plaintiff  in  this  Judgment"  The  said 
assignment  is  as  follows: 

"Wilmington,  Delaware,  August  26, 1893. 
"Maria  NeweU  t.  John  M.  NeweU.    No.  331, 
Sept  Term,  A.  D.  1891.     Real  Debt 
12,000.00. 

"For  and  in  consideration  of  the  sum  of 
two  dollars  to  me  in  hand  paid  by  the  Hart- 
man ft  Fehrenbach  Brewing  Comiiany  and 
for  other  good  and  valuable  considerations, 
I  hereby  direct  the  prothonotary  of  New 
Castle  county,  Delaware,  to  mark  the  above- 
stated  Judgment  and  execution  issued  there- 
on to  the  use  of  the  Hartman  ft  Fehrenbach 
Brewing  Company,  with  recourse  by  them  to 
the  plaintiff  hi  this  Judgment 

"Maria  NeweU    [Seal.] 
"Attest:  Charles  C.  Kurtz. 

"Angust  26,  1883." 

A  loan  of  $160  was  then  made  by  the  as- 
signee to  John  M.  NeweU.  Later  an  alias 
fl.  fa.  was  issued  on  the  Judgment  to  the 
November  term,  1894,  and  a  return  of  nulla 
bona  made,  and  thereafter  action  of  debt 
was  brought  by  the  Hartman  ft  Fehrenbach 
80  A.— 43 


Brewing  Company  on  the  bond  against  Maria 
NeweU  as  assignor  thereof  and  of  the  Judg- 
ment entered  thereon.  The  biU  is  filed  to 
enjoin  prosecution  of  the  suit  because  the 
assignment  "with  recourse"  to  her  was  a 
mistake  and  misrepresentation  of  the  law, 
and  that  she  did  not  Intend, or  expect  to 
make  herself  liable  for  the  debt 

[1]  The  testimony  is  confilcting  as  to  what 
occurred  when  the  assignment  was  executed 
by  Maria  Newell,  and  whether  it  was  read 
to  her  and  the  legal  consequences  explained 
to  her.  John  M.  NeweU,  who  had  seen  the 
draft  of  the  proposed  assignment,  in  one 
part  of  his  testimony  said  that  at  the  pri- 
vate interview  with  his  mother  he  then  ex- ' 
plained  the  whole  matter  to  her,  but  also 
testified  that  in  the  private  interview  with 
his  mother  he  explained  to  her  that  she  was 
not  liable,  but  was  only  turning  over  to  the 
assignee  the  same  security  she  had  and  no 
more,  viz.,  the  levy  on  the  personal  property. 
This  representation  was  not  made  in  the 
pi-esmce  of  the  representatives  of  the  as- 
signee, or  with  their  knowledge.  It  was 
urged  by  theccHuplalnant  that  John  M.  New- 
eU was  the  agent  of  the  assignee  in  securing 
the  transfer,  but  this  is  not  shown;  but  it 
appears  rather  that  he  was  acting  for  him- 
self, and  trying  to  obtain  some  security  on 
which  he  could  obtikin  from  the  assignee  a 
loan  of  money  for  himself.  Security  for  the 
existing  indebtedness  from  him  to  the  as* 
signee  was  only  a  secondary  object  In  which 
he  was  not  much  interested,  except  as  It 
was  a  means  of  obtaining  a  further  and  new 
loan  for  himself.  The  assignee  is  not  re- 
sponsible for  the  representation  of  John  M. 
NeweU.  It  is  not  clear,  then,  that  the  as- 
signment was  not  read  over  to  Mrs.  Newell, 
in  view  of  the  conflict  of  testimony,  but  on 
the  contrary  the  weight  of  evidence  Is  that 
it  was  read  to  and  explained  to  her  before 
It  was  signed  by  her,  though  the  character 
of  the  explanation  made  is  not  disclosed. 
The  assignor  could  read  and  write  «^nd  'was 
not  inexperienced  in  business,  having  been 
herself  engaged  in  trade  as  a  retaU  grocer. 

There  Is  no  allegation  in  the  biU,  or  proof 
of  any  misrepresentation  to  Mrs.  NeweU  by 
nny  agent  or  ofiQcer  of  the  assignee.  The 
theory  of  the  bill  was  that  the  misrepresen- 
tations were  made  by  John  M.  Newell  as 
agent  for  the  assignee,  but  as  stated  above 
his  agency  is  not  shown,  but  is  rather  dis- 
proved.   The  theory  of  the  bUl  faUs. 

[2]  But  the  question  still  remains  as  to  an 
alleged  mistake  arising  from  the  use  of  the 
technical  words  "with  recourse"  in  the  as- 
signment, and  absence  of  an  opportunity  to 
the  assignor  to  reflect,  or  act  with  caution, 
so  that  she  was  surprised  into  an  action 
injurious  to  herself. 

Upon  the  question  of  mistake,  there  is  no 
satisfactory  showing  that  the  assignor  did 
not  in  fact  Intend  to  make  the  alignment 
which  she  in  fact  signed,  for  It  was  that 
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and  no  other  Instrument  which  she  Intended 
to  execute  when  she  in  fact  signed  the  trans- 
fer of  the  Judgment  Such  being  the  case 
she  cannot  now  obtain  such  action  of  the 
Court  of  Chancery  as  will  practically  so  re- 
form the  Instrument  as  to  give  It  a  dlfC»ent 
legal  effect 

In  Marshall  t.  Rench,  3  Del.  Cb.  239,  269, 
Chancellor  Bates  thus  states  the  principle: 

"Where  a  party  makes  Just  such  an  in- 
strument as  he  Intends  to  makoi  without 
fraud,  surprise  or  mistake  tn  fact  an  error 
as  to  the  legal  effect  of  the  Instrument  can- 
not be  corrected." 

This  he  fortifies  with  the  following  state- 
ment of  Chancellor  Kent  in  Lyon  y.  Rich- 
mond, 2  Johns.  Ch.  (N.  Y.)  00: 

"Every  man  Is  to  be  charged  at  his  peril 
with  a  knowledge  of  the  law.  There  is  no 
other  principle  which  is  safe  or  practicable 
in  the  common  intercourse  of  mankind." 

See,  also,  1  Story,  Eq.  Jur.  {  111. 

[S,  41  The  complainant  having  without 
fraud,  or  misr^resentation  on  the  part  of 
the  assignee,  or  Its  agent,  executed  the  as- 
signment cannot  be  granted  a  reformation 
of  it  because  she  did  not  understand  the 
legal  effect  of  the  words  of  the  assignment 
The  burden  of  showing  the  mistake  is  on 
the  party  to  the  instrument  who  asserts  the 
error.  * 

"In  such  cases  it  the  mistake  is  clearly 
made  out  by  proofs  entirely  satisfactory,  eq- 
uity will  reform  the  contract  so  as  to  make 
it  conform  to  the  precise  intent  of  the  par- 
ties, but  if  the  proofs  are  doubtful  and  un- 
satisfactory, and  the  mistake  is  not  made  en- 
tirely plain,  equity  will  withhold  relief  up- 
on the  ground  that  the  written  paper  ought 
to  be  treated  as  a  safe  and  correct  expres- 
sion of  the  intent  until  the  contrary  is  es- 
tablished beyond  reasonable  controversy."  1 
Story's  Eq.  Jur.  f  162. 

The  cases  cited  by  the  complainant's  solic- 
itor are  not  helpful.  In  Evans  v.  Llewelyn, 
1  Cox,  Ch.  Cas.  340,  a  conveyance  of  prop- 
erty was  set  aside  where  the  grantor  was  a 
person  in  low  condition,  not  apprised  of  his 
rights  and  with  no  one  to  advise  him. 
Landsdowne  v.  Landsdowne,  1  Moseley,  364, 
has  been  much  criticised  and  the  facts  are 
stated  very  meagerly.  In  Dunnage  v.  White, 
1  Swanst  137,  there  was  a  clear  mistake  of 
fact  upon  which  was  based  a  family  agree- 
ment for  the  settlement  of  rights  to  family 
property. 

In  the  case  under  consideration  there  is  no 
evidence  of  misrepresentation  by  the  assign- 
ee of  fact  or  of  law;  no  facts  tending  to 
show  fraud,  or  fraudulent  intent;  no  ad- 
vantage taken  of  Ignorance,  extreme  old  age 
or  inexperience,  and  no  evidence  of  undue 
Influence.  The  paper  was  unambiguous  and 
had  a  clear  legal  meaning,  though  the  lan- 
guage was  technical.  There  was  no  request 
for  delay  for  further  consideration,  informa- 


tion or  advice.  In  this  case  the  circumstanc- 
es indicate  that  the  assignor  was  made  ac- 
quainted with  the  legal  liability  she  was  as- 
suming by  assigning  the  Judgment  "with  re- 
course." Her  agitation  after  the  private  In- 
terview with  her  son  Just  prior  to  executing 
the  Instrument  is  inexplicable,  unless  she 
thought  she  was  doing  something  more  than 
assigning  a  Judgment  held  by  her  against 
her  son,  the  only  security  for  the  payment 
of,  which  was,  so  far  as  ap];)ear8  of  record, 
a  levy  made  about  a  year  before  on  certahi 
personal  property  of  small  value  and  per- 
ishable In  character,  and  of  which  Judgment 
and  levy  she  was  ignorant  when  It  was  en- 
tered and  made.  She  was  probably  agitated 
because  of  the  liability  she  was  assuming  to 
the  assignee  of  the  Judgment 

[S]  There  was  no  surprise.  In  any  true 
sense,  for  In  the  absence  of  a  request  for 
delay,  or  further  consideration,  or  for  an 
opportunity  to  take  advice,  other  than  that 
of  her  son,  the  celerity  ot  action  on  her 
part  to  sign  the  transfer  when  presented 
does  not  under  the  circumstances,  constitute 
or  show  surprise. 

Assuming,  however,  that  the  assignment 
was  not  read  over  to  Mrs.  Newell  before  she 
signed  it  still  that  fact  does  not  give  ha: 
a  right  to  deny  the  legal  effect  of  that  which 
she  did  in  fact  sign. 

"If  the  party  that  is  to  seal  the  deed  can 
read  himself  and  doth  not  or  being  illiterate 
or  blind,  doth  not  require  to  hear  the  deed 
read,  or  the  contents  thereof  declared,  in 
these  cases,  albeit  the  deed  is. contrary  to 
his  mind,  yet  it  is  good  and  unavoidable." 
Touchstone,  66.  See,  tHao,  Greenfield's  Es- 
tate, 14  Pa.  489. 

The  conclusion,  then,  is  that  the  complain- 
ant has  not  shown  such  a  case  of  fraud  or 
mistake  as  will  overcome  the  presumptions 
of  regularity  arising  from  the  voluntary  ex- 
ecution of  a  legal  transfer  of  property  rights. 

The  bill  will  be  dismissed  and  the  costs 
taxed  against  the  complainant 


(S  Del.  Cli.  106) 

HULL  V.  HUDSON  et  aL 

(Court  of  Chancery  of  Delaware.     Jane  29, 
1911.) 

1.  Bankbuptct  (1 279*)— Fbaudoient  Tbahb- 

FEB— Avoidance  bt  Tbusticb. 

Where  a  member  of  a  firm  heavily  indebt- 
ed, who  also  owes  individoal  debts,  conveys  his 
lands  without  consideration  to  bis  wife  throuzh 
third  parties,  the  transfer  Is  presumptively 
fraudulent  as  to  creditors,  and  the  trustee  in 
bankruptcy  of  himself  and  the  firm,  subsequent- 
ly appointed,  can  avoid  the  transfer,  irrespec- 
tive of  the  question  of  his  solvency  when  the 
transfer  was  made,  under  Bankr.  Act,  July  1, 
1898,  c.  641,  i  70e,  30  Stat  566  (U.  S.  Comp. 
St  1901,  p.  3462),  allowing  the  trustee  to  avoid 
any  trantter  which  any  creditor  n^ght  have 
avoided. 

[Ed.  Note.— For  other  cases,  see  Bankraptcy, 
Dec.  Dig.  §  279.*] 
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2.  Fbauduleitt  Convktanoxs  (|  96*)— Tbars- 
fess— corbideration. 

Where  a  wife  oat  of  her  own  estate  put 
improTemeDts  npon  real  property  owned  by  her 
husband,  without  any  agreement  or  contract 
whereby  he  was  to  repay  her,  it  will  be  presum- 
ed that  the  wife  intended  the  improvements  as 
a  gift,  and  such  improvements  are  not  sufficient 
oonsideratlon  to  support  the  husband's  volun- 
tary conveyance  of  the  land  to  his  wife,  so  as 
to  prevent  its  being  in  fraud  of  creditors. 

[EJd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  243-288;  Dec.  Dig. 

3.  Bankbuptct  (I  295*)— Aonow  bt  Tbubtxk 
— FOBM  OF  Bemedt. 

A  trustee  in  bankruptcy  may  properly  file 
hia  bill  in  the  state  court  to  set  aside  a  fraudu- 
lent conveyance  of  the  bankrupt. 

[£U.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  i  295.»J 

Bill  by  John  It.  Hall,  as  trustee,  etc., 
against  William  O.  Hudson  and  others. 
Heard  on  pleadings  and  proofs.  Decree  for 
complainant 

James  M.  Tnnnell,  tor  complainant  Oliarles 
W.  Cullen  and  Jobn  M.  Richardson,  tor  de- 
fendants. 


THB  CHANCBUiOR.  The  bUl  Is  by  the 
trustee  In  bankruptcy  of  W.  O.  Hudson,  In- 
dividually, and  also  of  the  firm  of  which  he 
was  a  member,  and  seelra  to  set  aside  convey- 
ances made  by  Hudson  before  bankruptcy, 
through  a  third  party  to  his  wife,  without 
consideration  and  to  defraud  creditors.  It  al- 
leges the  giving  of  a  note  by  Hudson  to  Hull 
In  March,  1907,  for  $3,041.76  for  Hull's  In- 
terest in  the  firm  of  which  Hull  was  then 
a  member.  Hudson  then  stated  his  owner- 
ship of  land  In  Delaware,  and  relying  on  It, 
Hull  accepted  the  note  given  for  his  interest 
in  the  firm,  which  has  not  been  paid,  and 
also  indorsed  for  accommodation  notes  for 
the  firm  for  about  $20,000  which  are  due. 
The  complainant  alleges  that  whUe  the  note 
for  $3,041.76  given  to  Hull  was  unpaid  Hud- 
son, in  order  "to  hinder,  delay  and  defraud 
the  said  HuU  and  his  other  creditors"  con- 
veyed in  July,  1907,  and  March,  1908,  land 
in  Delaware  to  his  wife  through  third  par- 
ties, and  tliat  all  the  conveyances  were  with- 
out real  consideration  and  were  made  to  de- 
fraud creditors  of  Hudson.  In  October,  1909, 
the  firm  and  individual  members  were  ad- 
judicated bankrupt  and  subsequently  HuU 
was  elected  as  trustee  and  by  operation  of 
the  bankruptcy  law  the  trustee  is  vested  with 
the  title  to  the  land  so  fraudulently  trans- 
ferred by  Hudson. 

By  his  answer  the  defendant  Hudson  ad- 
mits the  facts  but  denies  insolvency  of  him- 
self or  the  firm  and  fraudulent  conduct  In 
making  the  conveyance,  but  does  not  allege 
that  there  was  any  consideration  for  the 
transfers.  By  her  answer  Sally  O.  Hudson, 
wife  of  William  O.  Hudson,  denies  fraud  and 


says,  as  to  the  Frankford  lot,  she  had  built 
the  house  and  bam  on  it  with  her  own  money 
and  it  was  conveyed  to  her  because  she 
thought  she  was  entitled  to  it.  In  her  an- 
swer nothing  ts  said  about  the  farm.  The 
persons  through  whom  the  conveyances  were 
made  to  SaUy  J.  Hudson,  by  their  answer 
aver  their  ignorance  of  the  facts,  other  than 
the  conveyances  to  and  from  them. 

The  proofs  taken  do  not  sustain  clearly  the 
allegations  that  W.  O.  Hudson  was  insolvent 
at  the  time  of  the  conveyances  in  question, 
but  the  main  allegations  of  the  bill  were 
sustained  by  the  proof,  viz.:  That  after  pur- 
chasing from  Hull  his  interest  in  the  firm  and 
giving  his  promissory  note  therefor,  and 
while  the  note  was  stlU  unpaid,  as  it  BtUl 
is,  W.  O.  Hudson,  without  consideration  con- 
veyed the  real  estate  mentioned  in  the  bill 
by  deeds  (his  wife  joining  in  tmth)  to  stran- 
gers, who  without  consideration  reconveyed 
the  property  to  the  wife  of  W.  O.  Hudson. 
There  was  evidence  that  Hudson  made  to 
Hull,  at  the  time  the  note  was  given,  repre- 
sentations as  to  the  ownership  of  real  es- 
tate in  Delaware  which  was  true,  and  the 
subsequent  conveyances  above  referred  to  are 
relied  on  as  showing  bad  faith  of  Hudson 
after  making  the  representations  of  owner- 
ship, relying  on  which  Hull  had  taken  Hud- 
son's note 

[1]  Independent  of  the  representations  aa 
to  ownership  of  land,  the  complainant  as 
trustee  in  banluuptcy  claims  the  right  to 
set  aside  the  conveyance  because,  being  then 
indebted,  the  voluntary  conveyance  made  by 
Hudson  without  consideration  to  his  wife, 
through  persons  who  acted  only  as  conduits, 
was  fraudulent  in  law  and  void  in  that  as  a 
creditor  Hull  was  thereby  hindered  in  collect- 
ing from  Hudson  the  debt  which  Hudson 
owed  him.  TUs  right  to  avoid  the  convey- 
ances Hull  claimed  to  have  without  proof  of 
insolvency,  or  even  financial  embarrassment  of 
Hull  at  the  time  they  were  made.  Whatever 
right  Hull  had  as  an  individual  creditor  of 
Hudson,  be  had  as  trustee  In  bankruptcy,  for 
by  section  70,  par.  "e"  of  the  bankruptcy  act 
the  trustee  in  bankruptcy  may  avoid  any 
transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  the  bankrupt  migbl' 
avoid. 

"The  trustee  may  avoid  any  transfer  by 
the  bankrupt  of  his  property  which  any  cred- 
itor of  such  bankrupt  might  have  avoided, 
and  may  recover  the  property  so  transferred, 
or  Its  value,  from  the  person  to  whom  It  was 
transferred,  unless  he  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  the  adjudica- 
tion. Such  property  may  be  recovered  or  its 
value  collected  from  whoever  may  have  re- 
ceived it,  except  a  bona  fide  holder  for  value. 
For  the  purpose  of  such  recovery  any  court 
of  bankruptcy  as  hereinbefore  defined,  and 
any  state  court  which  would  have  had  Ju- 
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rlsdlctlon  If  bankruptcy  had  not  Intervened, 
shall  -have  concurrent  jurisdiction." 

The  present  owner  of  the  property  In  ques- 
tion Is  not  a  bona  fide  purchaser  for  value. 
By  section  70,  par.  "a,"  of  the  act  the  trus- 
tee Is  vested  by  operation  of  law  with  the 
title  of  the  bankrupt  to  all  property  trans- 
ferred by  him,  the  bankrupt,  "In  fraud  of  hto 
creditors." 

Hudson  being  Indebted  personally  on  the 
note  given  to  Hull,  and  having  shortly  there- 
tofore acquired  an  Interest  In  a  partnership 
which  was  then  heavily  Indebted,  conveyed 
through  third  persons  to  his  wife  two  par- 
cels of  land,  without  consideration.  Wheth- 
er Hudson  then  owned  other  property  or 
not,  and  whether  he  was  then  Insolvent,  or 
deeply  indebted  or  not,  does  clearly  not  ap- 
pear; nor  is  the  value  of  the  real  estate  In 
question  shown,  or  whether  the  value  of  the 
land  was  a  large  or  small  proportion  of  the 
amount  of  Hudson's  debts.  But  It  does  ap- 
pear that  soon  after  embarking  on  a  new 
business  enterprise  he  voluntarily  and  with- 
out consideration  transferred  real  estate  to 
hla  wife,  and  that  the  efCect  of  such  transfer 
Is  to  prevent  the  creditors  of  Hull  and  of 
the  firm  of  which  he  was  a  member  from 
collecting  the  debts  owed  them.  Farther- 
more,  at  the  time  of  the  conveyance,  Hull 
was  a  creditor  of  Hudson  individually  and 
also  a  creditor  of  the  firm  of  which  Hudson 
was  a  member,  and  therefore  a  creditor  of 
Hudson. 

The  courts  of  Delaware*  eq>eclally  the 
Court  of  Chancery,  have  rather  strictly  ap- 
plied the  Statute  of  13  Elizabeth,  c.  S, 
against  fraudulent  deeds,  gifts,  and  aliena- 
tions injurious  to  creditors. 

In  Logan  et  al.  v.  Brick  et  aU  2  DeL  Cb. 
206,  Chancellor  Harrington  held  that  a  vol- 
untary conveyance,  though  fraudulent  intent 
be  denied  by  the  answer,  was  a  fraud  in  law 
if  such  conveyance  hindered  or  delayed  cred- 
itors of  the  grantor  in  the  collection  of  their 
debts.  In  that  case  a  father  had  conveyed 
real  estate  to  his  son  without  consideration. 
Tlie  grantor,  as  the  court  found,  being  then 
in  falling  circumstances,  and  largely  indebt- 
ed, this  conveyance  was  declared  to  be  void 
even  wlthopt  actual  fraud  contemplated. 
But  the  Chancellor  went  even  further,  say- 
ing: 

"A  father  may  advance  bis  son  by  a  con- 
veyance of  his  land,  even  without  other  con- 
sideration than  the  relation  between  them, 
which  is  a  good,  though  it  is>not  a  valuable, 
consideration;  but  he  must  do  so  with  due 
respect  to  the  rights  of  others,  and  if  these 
be  injured  the  conveyance  is  void  as  to 
them.  If  the  grantor  be  indebted  at  the 
time,  or  U  about  to  become  Indebted,  and 
act  with  a  view  to  protect  his  property  from 
such  debt — much  more  if  he  be  on  the  verge 
ot  Insolvency — ^he  cannot,  by  a  conveyance 
:o  his  son,  deprive  his  creditors  of  their  right 
to  proceed  against  his  property." 


It  was  urged  by  the  defendant  that  tlie 
answer  denied  fraud  and  the  allegation  was 
not  rebutted  by  the  proofs,  but  Chancellor 
Harrington  said: 

"The  answer  to  this  Is  that,  without  any 
proof  of  Intention,  the  fraud  which  vitiates 
this  transaction  attaches  to  the  conveyance 
itself,  as  one  which  operates  *»  fact  to  the 
injury  of  creditors,  and  is,  therefore,  pro- 
hibited by  the  statute  of  13  Elizabeth  as  le- 
gally fraudulent" 

In  Sussell  v.  Thatcher,  2  Del.  Cb.  320,  a 
husband  conveyed  real  estate  in  trust  for  his 
wife  for  life  and  thereafter  for  her  children, 
the  settlement  being  voluntary.  At  the  time 
of  the  conveyance,  the  grantor  was  indebted 
to  two  Judgment  creditors,  the  complainants, 
In  amounts  aggregating  much  less  than  the 
value  of  the  land  conveyed.  It  was  shown 
that  the  land  was  in  part  paid  for  by  the 
husband  by  money  received  by  him  belong- 
ing to  his  wife  and  his  insolvency  was  de- 
nied. Chancellor  Harrington  charged  the 
real  estate  with  so  much  of  the  debts  due  the 
complainants  as  were  Incurred  prior  to  the 
date  of  the  trust  deed  and  ordered  a  sale 
of  the  land  if  the  debts  were  not  paid  with- 
in a  time  fixed  by  the  decree. 

"It  Is  true,  that  part  of  the  qioney  invest- 
ed in  the  property  conveyed  by  the  deed  In 
trust  (or  its  equivalent)  was  received  by 
Thatcher  from  his  wife's  property;  but  it 
was  received  and  originally  Invested  by  hjm 
as  his  own,  and  In  hla  own  name;  and  he 
could  not  subject  It  to  a  voluntary  trust 
after  he  had  Incurred  debts,  and  that  pos- 
sibly on  the  credit  of  this  property." 

In  Humphries  v.  Wilson  et  al.,  2  Del.  Ch. 
331,  the  defendant  in  a  suit  pending,  and 
before  Judgment  recovered  against  him,  made 
a  conveyance  of  real  estate  without  consid- 
eration to  his  sister.  Deeming  that  the  con- 
veyance was  designed  to  hinder  creditors,  the 
conveyance  was  set  aside,  as  against  the 
claim  of  the  complainant 

In  Chandler  v.  Holllngsworth,  3  Del.  Ch. 
99,  Chancellor  Bates  set  aside  a  voluntary 
conveyance  or  settlement  made  by  a  man  of 
all  his  estate  to  the  exclusion  of  his  future 
wife  made  pending  an  engagement  to  her 
and  three  days  before  the  marriage  was  sol- 
emnized. The  bill  was  brought  by  the  widow 
and  an  infant  son.  The  Chancellor  set  aside 
the  deed  of  trust  only  as  against  the  widow, 
whose  prospective  dower  rights  were  inju- 
riously affected,  but  not  as  to  the  son,  be- 
cause he  had  no  power  to  cut  out  his  wife's 
dower,  but  could  have  disinherited  the  son. 
In  stating  the  reasons  for  the  distinction, 
the  Chancellor  said: 

"It  does  not  seem  accurate  to  say  that  a 
deed  is  void  for  constmctive  fraud.  The 
deed  Is  valid ;  title  under  It  passes,  but  sub- 
ject in  equity  to  those  rights  which  are  at* 
fected  by  the  fraud." 

Be  further  states  the  matter  as  to  oonveyw 
ances  maue  In  fraud  of  creditors: 
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"And  BO,  where  a  conveyance  is  tainted 
with  fraud  in  fo^.  In  which  the  parties 
claiming  nnder  It  are  Implicated,  such  a 
conveyance  Is  wholly  void;  for  no  effect 
whatever  can  be  given  to  an  instrument 
actually  fraudulent:  and,  therefore.  It  is 
that,  although  a  conveyance  which  la  mere- 
ly volimtary  and  not  fraudulent  in  fact,  is 
Invalid  only  against  existing  creditors  and 
not  against  tubteqvent  creditors;  yet  if  the 
conveyance  is  tainted  with  actual  fraud,  it 
is  void  altogether  land  sutwieqpent  creditors 
are  let  in.  But  roch  is  not  the  effect  of 
conatrwsHve  fraud.  The  object  of  the  doc- 
trine of  constructive  fraud  Is,  to  protect  some 
right  or  Interest,  which,  in  equity,  ought  to 
be  preserved,  against  the  effect  of  a  convey- 
ance which  is  In  other  respects  valid;  and 
therefore,  equity  does  not  avoid  the  deed  al- 
together, but  saves  against  It  the  rights  or 
Interests  which  are  to  be  protected." 

It  appears,  then,  from  the  Delaware  cases, 
to  be  settled,  as  it  Is  elsewhere,  that  a  con- 
veyance of  land  voluntarily  made  by  a  debt- 
or, without  valuable  consideration,  is  pre- 
sumed to  be  fraudulent  as  to  his  existing 
creditors,  and  in  absence  of  proof  rebutting 
circumstances,  the  presumption  will  be  con- 
clusive. In  such  cases  proof  of  Insolvency 
or  fraudulent  Intent  is  unnecessary.  There 
Is  in  the  case  before  this  court  nothing  to 
rebut  the  presumption  of  fraud.  No  testi- 
mony was  offered  to  show  that  the  grantor 
was  not  insolvent,  or  that  be  owned  other 
property,  or  any  explanation  made  or  wi- 
ultable  circumstance  shown  to  counteract 
the  presumption  In  favor  of  existing  credi- 
tors. When  a  person  soon  after  becoming  a 
member  of  a  trading  copartnership  conveys 
real  estate  through  mesne  conveyances  to 
his  wife  without  consideration,  and  at  the 
time  owes  Inr^e  sums  of  money,  both  in- 
dividually and  as  a  partner,  the  conveyances 
are  at  least  presumptively  fraudulent  as 
against  his  creditors  then  existing,  and  in 
the  absence  of  evidence  as  to  his  financial 
condition  will  be  decreed  to  be  null  and  void 
as  to  them. 

[2]  It  was  claimed  by  Sally  J.  Hudson, 
wife  of  W.  O.  Hudson,  that  she  had  expend- 
ed her  own  money  in  building  improvements 
on  his  lot  of  land  in  Frankford,  and  that 
the  conveyance  was  made  to  her  for  that 
consideration.  No  such  claim  is  made  in 
respect  to  the  farm,  the  other  parcel  of  land 
conveyed.'  The  pretended  consideration  did 
not  constitute  a  sufScIent  defense,  or  give 
her  any  rights  against  the  complainants. 
She  was  not  a  creditor  of  her  husband. 
There  was  no  evidence  of  promise  by  him  to 
repay  the  money  so  expended  by  her  In  mak- 
ing the  Improvements,  or  any  other  circum- 
stance alleged  or  proven  to  show  that  such 
an  expenditure  was  not  a  gift  to  her  hus- 
band of  the  moneys  so  expended. 


In  Hood  V.  Jones,  6  Del.  Cb.  77,  110,  Chan- 
cellor Saulsbury  sets  forth  the  view,  sup- 
ported by  citations,  as  to  the  presumption  of 
a  gift  thus: 

"We  have  seen  the  receipt  and  appropria- 
tion, by  a  husband,  of  money  constituting 
the  separate  estate  of  his  wife,  with  her 
knowledge  and  acquiescoice,  does  not  estab- 
lish the  relation  of  debtor  and  creditor  be- 
tween them,  and  entitle  the  wife  to  compen- 
sation out  of  the  husband's  assets,  unless  at 
the  time  of  such  receipt  there  was  an  under- 
standing between  them  that  he  should  repay 
the  money  so  received  and  appropriated; 
and  that.  In  the  absence  of  such  an  under- 
standing, the  law  presumes  the  money  to  be 
a  gift  by  the  wife  to  the  husband." 

The  making  of  the  improvements  at  the 
cost  of  the  wife,  Sally  3.  Hudson,  from  her 
own  estate,  did  not  make  her  a  creditor  of 
her  husband,  and  was  not,  therefore,  a  con- 
sideration which  made'  her  other  than  a 
voluntary  grantee  of  the  house  and  lot  in 
Frankford  through  an  intermediate  party. 

[3]  The  trustee  in  bankruptcy  rightly 
brought  his  bill  In  this  court  to  set  aside  the 
conveyances  (Westall  v.  Avery,  171  Fed.  626. 
96  C.  C.  A.  428),  and  is  entitled  to  the  relief 
asked  for  as  the  represoitatlve  of  the  cred- 
itors of  Hudson,  the  grantor,  existing  at  the 
time  of  the  conveyances. 

A  decree  will  be  made  declaring  the  con- 
veyances to  Bhllllp  R.  Layton  and  Oaleb  S. 
Layton  and  the  conveyance  by  them  of  the 
same  land  to  Sally  J.  Hudson  to  be  null  and 
void,  and  making  whatever  order  Is  deemed 
necessary  to  make  effectual  the  finding. 


(2  Boree,  SM) 
McCLENAHAN  v.  McCLBNAHAN. 
(Superior  Court  of  Delaware.     Newcastle. 
March  25,  1911.) 

DlVOBCU    (8    27*)— GBOUNDS— "EXTBEME    OBU- 
KLTT." 

A  husband,  guilty  of  dishonesty  and  fntud 
towards  his  creditors  by  issuing  to  them  worth- 
less checks,  and  guilty  of  making  false  represen- 
tations to  his  wife  as  to  bis  debts,  but  wlio  does 
not  thereby  intend  to  annoy  or  injure  her,  is 
not  guilty  of  such  extreme  cruelty  as  justifies 
a  divorce  to  the  wife,  suffering  mentally  and 
physically  in  consequence  of  his  acts,  since  such 
suffering,  to  justify  a  divorce,  must  have  been 
induced  by  the  voluntary  and  conscious  act  of 
the  husband,  and  must  result  from  direct  acts 
of  the  husband  on  the  mind  of  the  wife;  '"ex- 
treme cruelty"  being  the  infliction  of  grievous 
bodily  injury  or  grievous  mental  suffering  by 
one  party  to  the  marriage  on  the  other  (citing  3 
Words  and  Phrases,  p.  2630). 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  SS  62-^;    Dec.  Dig.  i  27.*] 

Action  for  divorce  by  Marion  F.  McClena- 
han  against  Walter  McClenahan  on  the 
ground  of  extreme  cruelty.     Decree  denied. 

Argued  before  PBNNEWILL,  C.  J.,  and 
CONRAD  and  WOOLLET,  JJ. 


•For  other  cues  Me  same  topic  and  lecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  K»y  No.  Series  *  RepT  Indexes 
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WlUlam  G.  Jones  and  David  J.  Relnhardt, 
for  plaintiff. 

PENNEWIIiL,  0.  J.  (delivering  the  opinion 
of  the  court).  The  plaintiff  In  tlie  above 
stated  case  preferred  her  petition  to  this 
court  praying  for  a  divorce  from  her  hus- 
band on  the  ground  of  extreme  cruelty.  The 
acts  complained  of  and  relied  upon  to  es- 
tablish extreme  cruelty  consisted  of  a  course 
of  conduct  on  the  part  of  the  defendant  cov- 
ering five  years  of  their  married  life,  and 
are  fully  and  clearly  set  out  In  said  petition 
as  follows: 

"That  during  the  cohabitation  which  fol- 
lowed the  said  marriage  upon  divers  occa- 
sions between  the  said  28th  day  of  June,  A. 
D.  1905,  and  the  Ist  day  of  April,  A.  D.  1910, 
the  said  defendant  did  treat  your  plaintiff 
with  extreme  cruelty  such  as  to  endanger 
the  life  or  health  of  your  said  plaintiff,  and 
did  render  cohabitation  unsafe. 

"That  said  defendant  did  by  a  course  of 
conduct  on  his  part,  commencing  some  time 
during  the  month  of  July,  A.  D.  1905,  and 
continuing  until  the  Ist  day  of  April,  A.  D. 
1910,  cause  your  plaintiff  great  mental  an- 
guish and  physical  suffering.  That  said  con- 
dnct  of  said  defendant  consisted  among  oth- 
er things  in  obtaining  money  in  divers 
amounts.  In  divers  places  and  upon  divers 
occasions,  through  and  by  means  of  worth- 
less checks;  one  of  said  amounts  of  money 
having  been  obtained  from  some  person  un- 
known to  your  plaintiff,  by  said  dedfendant  In 
the  manner  aforesaid,  some  time  during  the 
month  of  July,  A.  D.  1905,  while  your  plain- 
tiff and  said  defendant  were  temporarily  re- 
siding at  Atlantic  City  in  the  state  of  New 
Jersey. 

"That  the  person  from  whom  said  sum  of 
money  had  been  obtained  by  said  defendant 
in  the  manner  aforesaid  thereafter,  and 
while  your  plaintiff  was  residing  with  said 
defendant  in  the  city  of  Philadelphia,  and 
state  of  Pennsylvania,  made  frequent,  repeat- 
ed and  Insistent  demands  upon  said  defend- 
ant for  the  payment  of  said  sum  of  money  so 
obtained  as  aforesaid,  and  your  plaintiff  was 
thereby  exposed  to  disgrace,  publicity  and 
humiliation  and  was  for  a  long  space  of  time 
thereafter,  althongh  wholly  Innocent  of  any 
wrongdoing  on  her  part,  in  constant  fear  and 
apprehension  of  arrest  and  criminal  prosecu- 
tion, by  reason  of  the  aforesaid  conduct  of 
said  defendant. 

"That  said  defendant  willfully  permitted 
and  allowed  your  said  plaintiff  to  be  and  re- 
main in  said  condition  of  fear  and  appre- 
hension of  arrest  and  criminal  prosecution 
for  a  long  space  of  time,  to  wit,  for  at  least 
one  year  after  the  time  when  said  money 
was  obtained  as  aforesaid.  That  by  means 
of  the  premises  said  defendant  caused  your 
plaintiff  great  mental  anguish  and  she  be- 
came and  was  for  a  long  space  of  time  there- 
after seriously  ilL 

"That  while  your  plaintiff  and  her  said  bus- 


band,  said  defendant,  were  boarding  In  said 
city  of  Philaddphla,  on  or  about  the  1st  day 
of  October,  A.  D.  1906,  said  defendant,  under 
the  pretense  of  paying  a  certain  blU  for 
board  for  your  said  plaintiff,  gave  a  worth- 
less check  in  pretended  payment  of  said  bill 
to  a  certain  Mrs.  Greenwood  in  the  city  of 
Philadelphia  aforesaid.  That  said  Mrs. 
Greenwood  thereafter  made  frequent,  repeat- 
ed and  insistent  demands  upon  your  plain- 
tiff for  the  payment  of  said  check  and  said 
board  bill,  ^haj:  at  the  time  the  said  de- 
fendant gave  the  said  Mrs.  Greenwood  said 
worthless  check,  your  said  plaintiff  was  seri- 
ously ill,  and  tiiat  thereafter,  and  while 
your  plaintiff  was  convalescing  from  said  Ill- 
ness at  the  home  of  her  parents  in  the  city 
of  Wilmington  and  state  of  Delaware,  said 
defendant  permitted  and  allowed  your  said 
plaintiff  to  suffer  great  disgrace,  publicity 
and  humiliation  resulting  from  his  aforesaid 
conduct,  and  said  defendant  did  permit  and 
allow  your  said  plaintiff,  although  she  was 
innocent  of  any  wrongdoing,  to  be  and  re- 
main constantly  under  the  fear  and  appre- 
hension of  arrest  and  criminal  prosecntion 
for  a  long  space  of  time  thereafter,  to  wit, 
for  at  least  the  period  of  one  year. 

"That  between  the  said  28th  day  of  June, 
1905,  and  the  month  of  August,  1906,  said 
defendant  did,  by  means  of  a  great  number 
of  worthless  checks  made  by  him,  obtain  di- 
vers sums  of  money,  upon  divers  occasions 
and  in  divers  places,  without  the  knowledge 
of  your  said  plaintiff.  That  thereafter  this 
conduct  on  the  part  of  the  defendant  did  re- 
ceive great  publicity  and  notoriety  by  reason 
of  various  complaints  made  against  said  de- 
fendant and  demands  made  upon  your  plain- 
tiff for  the  repayment  of  said  varlons  sums 
of  money  so  obtained  by  said  defendant  as 
aforesaid.  That  by  reason  of  this  course  of 
conduct  on  the  part  of  said  defendant,  and 
of  the  mental  anguish  and  physical  suffering 
resulting  to  your  plaintiff  therefrom,  the 
health  of  your  said  plaintiff  became  serious- 
ly impaired,  and  your  plaintiff  was  on  or 
about  the  1st  day  of  November,  1906,  forced 
and  obliged  to  return  to  the  home  of  ber 
parents  in  the  dty  of  Wilmington  and  state 
of  Delaware,  where  she  remained  for  a  long 
space  of  time  In  a  nervous,  broken-down  con- 
dition, under  the  constant  care  of  a  nurse 
and  a  physician.  That  during  the  time  your 
said  plaintiff,  at  the  home  of  her  parents, 
was  HI  as  aforesaid,  the  said  defendant  will- 
fully permitted  and  allowed  your  Bant«laln- 
tlff  to  be  and  remain  under  the  constant^ar 
and  apprehension  of  arrest  and  crliuiHi^ 
prosecution  upon  charges  of  obtaining  auch. 
using  the  various  sums  of  money  obtained  by 
said  defendant  by  means  of  said  worthless 
checks. 

"That  while  your  plaintiff  and  her  said 
husband,  said  defendant,  were  residing  in  the 
city  of  Wilmington,  In  the  state  of  Delaware, 
at  the  home  of  her  parents,  on  or  about  the 
1st  day  of  February,  1910,  said  defendant 
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gave  to  a  certain  Mr.  Williams,  an  automo- 
bile demonstrator,  a  certain  worthless  cfheck, 
thereby  obtaining  from  the  said  Williams, 
by  uttering  the  worthless  check  aforesaid, 
the  sum  of  about  forty  dollars  ($40.00).  That 
during  the  said  month  of  February,  A.  D. 
1910,  the  said  defendant  did  obtain  from 
the  said  Williams,  by  means  of  a  worthless 
check  as  aforesaid,  a  further  sum  of  money, 
to  wit,  the  sum  of  thirty  dollars  (|30.00). 
That  the  said  Williams,  from  whom  the 
said  several  sums  of  money  had  been  obtained 
by  the  said  defendant  In  the  manner  afore- 
said thereafter,  and  whUe  your  plalntUt 
was  residing  In  the  city  of  Wilmington  and 
state  of  Delaware,  made  frequent,  repeated 
and  insistent  demands  upon  said  defendant 
for  the  payment  of  said  sum  of  money  and 
did  continually  and  repeatedly  threaten  the 
said  defendant  with  criminal  prosecution, 
and  your  plaintiff  was  thereby  exirased  to 
disgrace,  publicity  and  hiunUlatlon  and  was 
for  a  long  space  of  time  thereafter  although 
wholly  Innocent  of  any  wrongdoing  on  her 
imrt.  In  constant  fear  and  apprehension  of 
arrest  and  criminal  prosecution  by  reason 
of  the  aforesaid  conduct  of  said  defendant 

"That  said  defendant  willfully  permitted 
and  allowed  your  said  plaintiff  to  be  and 
remain  in  said  condition  of  fear  and  appre- 
hension of  arrest  and  criminal  prosecution 
for  a  long  space  of  time,  to  wit,  for  at  least 
six  months  thereafter.  That  by  means  of 
the  premises  said  defendant  caused  your 
said  plaintur  great  mental  anguish,  from 
which  mental  anguish  she  became  and  was 
for  a  long  period  of  time  thereafter  serious- 
ly 111,  so  that  It  became  necessary  for  your 
said  plaintiff  to  have  medical  attendance. 

"That  said  defendant  upon  numerous  oc- 
casions during  the  period  extending  from  the 
date  of  his  marriage  until  the  Ist  day  of 
April,  A.  D.  1910,  has  made  false  statements 
to  your  plaintiff  and  has  deceived  her,  and 
has  in  divers  ways  treated  her  with  extreme 
cruelty  such  as  has  endangered  and  impair- 
ed her  health  and  has  rendered  cohabitation 
unsafe. 

"That  by  reason  of  said  defendant's  cruel 
conduct  towards  your  plaintiff  she  has  on 
divers  occasions  been  compelled  to  leave  the 
home  of  said  defendant  and  seek  the  protec- 
tion and  assistance  of  her  parents,  but  has 
been  induced  to  return  to  cohabitation  with 
said  defendant  by  his  solemn  promises  that 
be  .would  treat  her  kindly  for  the  future. 
That  in  consequence  of  her  said  husband  vio- 
lating his  said  promises  and  continuing  to 
treat  your  plaintiff  with  said  extreme  cruel- 
ty, your  plaintiff  was  compelled  on  the  1st 
day-  of  April,  A.  D.  1910,  to  seek  the  protec- 
tion and  assistance  of  her  parents,  and  has 
never  since  that  date  resided  or  cohabited 
with  said  defendant" 

The  allegations  contained  in  the  petition 
■were  substantially  proved  at  the  trial.  The 
defendant  made  no  defense  whatever  to  the 


action,  and  in  fact  did  not  appear,  either  In 
person  or  by  attorney. 

The  sole  question  to  be  determined  by  the 
court  is  whether,  upon  the  facts  set  forth  in 
the  petition,  the  defendant  has  been  guilty 
of  extreme  cruelty  within  the  meaning  of 
the  law  of  this  state,  and  whether  the  plain- 
tiff is,  therefore,  entitled  to  a  divorce. 

It  may  be  conceded  that  the  testimony 
produced  by  the  plaintiff  establishes  a  case 
that  entitles  "her  to  a  divorce  if  dishonesty, 
deceit  and  fraud  on  the  part  of  a  husband 
towards  his  creditors,  and  false  representa- 
tfons  and  broken  promises  to  his  vrlfe  re- 
specting his  debts,  can  be  regarded  as  con- 
stituting "extreme  cruelty"  within  the  mean- 
ing of  the  law. 

Does  such  conduct  on  the  part  of  one  of 
the  parties  to  the  marital  relation  constitute 
such  extreme  cruelty? 

The  question  has  never  been  raised  In 
tills  state  before,  but  questions  somewhat 
analogous  seem  to  have  arisen  in  other  Ju- 
risdictions. 

The  question  before  the  court  may  for  con- 
venience of  treatment,  be  subdivided  thus: 

First.  Whether  under  the  laws  of  this  state 
a  divorce  can  be  decreed  for  extreme  cruelty, 
when  it  is  not  showd  that  any  acts  of  person- 
al violence  have  been  committed,  or  even 
threatened. 

Second.  Whether  the  facts  proved  are  suf- 
ficient to  sustain  a  decree  for  divorce  on  the 
ground  of  extreme  cruelty.  If  acts  other  than 
physical  violence  constitute  ground  for  a 
divorce. 

It  appears  to  be  well-settled  law.  In  E!ng- 
land  and  in  some  states  in  this  country,  that 
a  divorce  may  be  decreed  for  extreme  cruel- 
ty even  though  no  acts  of  personal  violence 
were  committed  or  threatened. 

Keezor  on  Marriage  and  Divorce,  i  112. 
sajrs:  "Extreme  cruelty  Is  the  infliction  of 
grievous  bodily  injury,  or  grievous  mental 
suffering,  by  one  party  to  the  marriage  upon 
the  other."  Cyclopedia  of  Law  and  Pro- 
cedure, vol.  14,  p.  603,  and  cases  there  cited. 
Volume  3  of  Words  and  Phrases  Judicially 
Defined,  I  2630.  Amer.  &  Eng.  Enc.  of  Law, 
vol.  9,  p.  788,  and  cases  cited. 

While  it  is  true  that  in  some  states  the 
doctrine  that  a  divorce  can  be  decreed  only 
for  extreme  cruelty  and  when  acts  of  i)er- 
sonal  violence  are  shown  to  have  been  com- 
mitted or  threatened,  has  been  repudiated.  It 
Is  not  necessary  for  the  court  to  determine  in 
the  present  case  whether  the  rule  declared 
in  such  states  shall  be  recognized  here  or 
not  Such  rule  may  be  appropriately  termed 
the  modern  doctrine  In  respect  to  extreme 
cruelty  In  divorce  cases.  In  some  Jurisdic- 
tions it  is  the  result  of  statutory  enactment 
and  In  others  of  Judicial  decisions  based  upon 
reason  and  principle. 

Mr.  Bishop,  in  his  work  on  Marriage,  Di- 
vorce and  Separation,  defines  cruelty  as  fol- 
lows: 

"Cruelty  is  amy  conduct  in  one  of  the  mar- 
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rled  parties  which,  to  the  reasonable  appre- 
hension of  the  other,  or  In  fact,  renders  co- 
habitation physically  unsafe  to  a  degree  lus- 
tlfying  a  withdrawal  therefrom.    •     •    • 

"Cruelty  Is  not  Infrequently  said  to  be 
either  actual  violence,  endangering  life,  limb 
or  health,  or  conduct  creating  a  reasonable 
apprehension  of  such  violence.  But  there 
are  forms  of  physical  injury  invcdving  no 
violence,  actual  or  apprehended;  and  we 
shall  see  that  any  one  of  thSse  is  equally 
legal  cruelty.  Moreover  the  danger  must  be 
adequately  serious.  •  •  .  •  The  conclusion 
of  the  whole  matter  is,  that  to  authorize'  a 
divorce  for  the  husband's  cruelty,  be  must 
through  some  volition  or  series  of  volitions 
have  given  being  to  words,  or  acts,  or  both, 
contrary  to  the  duties  of  the  marriage,  creat- 
ing in  fact,  or  to  the  reasonable  apprehension 
of  the  wife,  a  danger  to  her  physical  se- 
curity or  health  should  cohabitation  continue. 
As  the  law  does  not  concern  itself  about  tri- 
fles, the  wrong  and  the  danger  must  be  se- 
rious and  grave. 

"In  England  and  some  of  our  states,  the 
doctrine  to  which  not  an  exception  could 
easily  be  found,  is  abundantly  established 
that  the  apprehended  harm  must  be  bodily, 
Including  detriment  to  health.  In  distinction 
from  what  la  endured  only  by  the  mind,  or 
mere  mental  suffering.  And  the  explanation 
seems  to  be  that  in  cases  of  mental  pain  and 
sufTerlng  'the  court  has  no  scale  of  sensibili- 
ties by  which  it  can  gauge  the  quantum  of 
injury  done  and  MV "  Sections  1531,  1532, 
1544,  1547. 

Hany  courts,  however,  have  been  so  strong- 
ly impressed  with  the  belief  that  mental  an- 
guish and  sufTerlng  caused  by  the  voluntary 
conduct  of  the  husband  may,  equally  with 
personal  violence  constitute  extreme  cruelty, 
that  they  have  sought  for,  and  found,  a  way 
of  80  holding  without  violating  the  rule  of 
stare  decisis,  and  repudiating  the  doctrine 
that  extreme  cruelty  exists  only  when  per- 
sonal violence  is  committed  or  threatened. 

Mr.  Bishop  says,  in  his  work  above  referred 
to,  at  section  1552:  "Without  thinking,  or 
blinded  by  the  physiological  ignorance  of 
former  times.  Judges  have  assumed  that 
mental  anguish  has  no  Influence  on  the  bodily 
health.  Under  the  modem  enlightenment  we 
may  well  deem  it,  when  deep  and  protracted, 
as  dangerous  to  the  physical  security  as 
blows,  and  to  occupy  the  like  ground  in  the 
evidence  of  cruelty.  This  is  a  question  of 
fact,  though  of  this  fact  the  court  may  as 
well  take  Judicial  notice  as  of  the  effect  of 
blows.  But  the  rule  of  stare  decisis  applies 
only  to  law,  not  to  fact.  •  •  •  It  is 
abundantly  settled  that  injuries  to  the  body 
through  the  mind,  if  truly  so  Inflicted,  are  as 
affective  in  cruelty  as  any  other.  Therefore 
if ,  in  a  particular  case  it  Is  the  opinion  of 
tlie  court  or  Jury  determining  the  fact  that 
the  wife's  health  is  in  danger  from  ill  con- 
duct of  the  husband  addressed  primarily  to 
the  mind,  she  should  have  her  divorce." 


And  BO  is  has  beei  held  in  many  cases  in 
this  country  and  in  Eingland  that  when  the  11! 
conduct  complained  of  affects  the  mind,  and 
through  the  mind  impairs  the  health  of  the 
body  and  renders  cohabitation  unsafe,  a  di- 
vorce may  be  decreed  consistently  with  the 
rule  which  requires  that  the  injury  shall  be 
to  body  and  not  to  the  mind  alone. 

As  we  have  already  said.  It  is  not  neces- 
sary in  the  present  case  to  approve  or  dis- 
approve of  such  decisions,  or  to  express  any 
opinion  respecting  the  modem  doctrine  of 
extreme  cruelty,  because,  uMinming  it  to  be 
sound  and  proper,  the  question  remains. 
Should  a  divorce  be  granted  the  plaintiff  un- 
der the  facts  proved? 

What  kind  of  mental  suffering  will  be  suf- 
flcient?  What  shall  be  its  extent?  How 
must  It  be  caused? 

Certainly  it  must  be  Induced  by  the  volun- 
tary and  conscious  act  of  the  husband.  Must 
It  not  also  be  the  result  of  some  direct  acts 
or  words  of  the  husband  upon  the  mind  or 
person  of  the  wife? 

There  is  nothing  in  the  testimony  to  show 
that  the  defendant  ever  Intentionally  Injur- 
ed his  wife  mentally  or  physically.  Indeed, 
it  was  not  proved  that  he  at  any  time  spoke 
an  unkind  word  to  her,  and  it  is  not  pre- 
tended that  be  committed  or  threatened  her 
with  any  violence  whatever.  The  worst  he 
did  to  his  wife  directly  was  to  deceive  her  by 
making  false  representations  respecting  hia 
creditors,  and  false  promises  In  regard  to  the 
payment  of  his  debts.  We  think  no  case  can 
be  found  where  it  was  held  that  deceit  and 
falsehood  amounted  to  extreme  cruelty,  and 
we  do  not  understand  that  such  a  contention 
is  made  here.  It  is  insisted,  however,  that 
the  defendant's  treatment  of  his  creditors 
was  so  shocking,  reprehensible  and  fraudu- 
lent as  to  cause  great  mortification,  humilia- 
tion and  distress  to  the  feelings  of  his  wife ; 
that  such  creditors  were  so  incensed  on  ac- 
count of  the  defendant's  fraud  that  they  im- 
portuned the  plaintiff  to  pay  their  claims, 
and  on  one  or  two  occasions  threatened  to 
seize  her  property  or  have  her  arrested  if  she 
did  not  do  so;  that  because  of  such  treat- 
ment, insults  and  threats  the  plaintiffs  health 
became  impaired  to  such  an  extent  that  she 
was  forced  to  leave  her  husband — cohabita- 
tion with  him  being  unsafe.  But  it  neverthe- 
less appears  that  all  of  the  defendant's  bad 
conduct  was  towards  his  creditors  and  not 
his  wife.  Be  was  a  thoroughly  bad  and  dis- 
honest man  in  respect  to  the  payment  of  his 
debts,  but  he  was  not  bad  or  even  unkind  Ik 
his  relations  with  or  conduct  towards  the 
plaintiff.  It  is  true  the  effect  of  his  treat- 
ment of  his  creditors  was,  according  to  the 
testimony,  injurious  to  his  wife  mentally 
and  physically,  and  such  as  to  endanger  her 
health.  But  we  do  not  understand  that  the 
courts  anywhere  have  gone  so  far  as  to  hold 
that  a  husband's  conduct  towards  a  third 
person  can  be  regarded  as  extreme  cruelty  to 
the  wife  unless  It  was  designed  to  annoy  and 
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iiijare  the  wife,  or  tmless  the  third  person 
stands  In  snch  relation  to  the  wife  as  that 
8he  will  naturally  be  affected  by  such  con- 
duct, or  the  acts  complained  of  were  a  viola- 
tion of  the  marital  relation  and  Integrity. 

In  reason,  <Mr.  Bishop  says.  It  is  not  abso- 
lute  and  direct  cruelty  to  a  wife  to  llltreat  a 
third  person,  and  still  there  may  be  such  a 
connection  between  her  and  the  third  person, 
or  the  lU  treatment  may  be  of  such  a  sort, 
that  considered  in  all  Its  circumstances  It 
will  show  the  wife  to  be  In  peril. 

The  learned  writer  then  proceeds  to  give 
some  illustrations  from  decided  cases  to  sup- 
port his  text: 

Debauching  a  woman  servant,  and  making 
a  brothel  of  his  own  house,  has  been  held  to 
be  brutal  conduct  on  the  part  of  the  husband 
of  which  the  wife  had  a  right  to  complain. 

Where  a  husand,  to  harass  his  wife,  111- 
trents  a  child,  or  other  relation  of  hers,  such 
conduct  has  in  some  cases  been  regarded  as 
cruelty  to  her,  though  not  always  sufficient 
In  Itself. 

We  win  not  undertake  to  review  all  the 
cases  cited  by  the  plaintiff,  which  we  think 
are  perhaps  the  strongest  that  could  be  found 
In  support  of  her  contention.  But  we  will 
briefly  refer  to  the  leading  authorities  on 
plainUfF's  brief — ^those  upon  which  much  re- 
liance is  placed. 

In  the  case  of  Carpenter  v.  Oarpenter,  re- 
ported in  30  Kan.  712,  2  Pac.  122,  46  Am. 
Kep.  108,  the  acts  complained  of  were  the 
sending  of  annonymons  letters  to  different 
persons  by  the  defendant  charging  her  hus- 
band with  Infidelity.  It  was  insisted  that 
the  sole  object  of  the  defendant  in  sending 
the  letters  was  the  breaking  up  of  a  friend- 
ship existing  between  her  husband  end  an- 
other family. 

Bnt  the  court  said:  "We  must  decide  the 
case  upon  the  theory  tiiat  her  object  in  pre- 
paring and  sending  these  anonymous  letters 
was  Just  what  would  be  the  iwobable  and 
natural  result  of  preparing  and  sending  snch 
letters,  •  •  •  and  that  she  Intended  the 
natural  and  probable  conseqnences  of  her 
own  acts." 

In  the  case  of  Flemmlng  v.  Flemmlng,  95 
Cal.  480,  30  Pac.  566,  29  Am.  St  Rep.  124, 
the  husband  was  charged  with  attempting  to 
commit  a  felonious  assault  upon  a  servant. 
It  was  held  that,  "his  conduct  being  volun- 
tary and  Inconsistent  with  marital  integri- 
ty. It  is  conclnsively  presumed  that  be  Intend- 
ed the  natural  and  ordinary  effect  upon  his 
wife." 

The  case  of  Oralg  v.  Craig,  129  Iowa,  192, 
106  N.  W.  446,  2  L..  R.  A.  (N.  S.)  669,  was  one 
In  which  the  defendant,  who  was  a  scfaool 
director,  took  to  board  with  him  a  young 
school-teacher.  A  warm  attachment  sprang 
up  between  them  which  ripened  Into  love. 
Tb^  declared  their  feelings  towards  each 
other  In  the  presence  of  the  wife,  and  the 
defendant  repeatedly  stated  to  his  wife  that 
he  did  not  love  her,  could  not  live  with  her. 


and  had  found  one  whom  he  loved  better 
than  her. 

The  court  said:  "Surely  the  conduct  above 
described  constituted  such  cruel  and  Inhu- 
man treatment  as  entitled  the  plaintiff,  to  a 
divorce." 

Another  case  was  one  In  which  there  were 
violent  scenes  between  the  husband  and  wife, 
and  the  husband  threatened  repeatedly  to  re- 
move their  child 'from  his  wife's  custody. 

In  another  case  it  was  shown  that  the 
husband  treated  his  wife  In  a  cold  and  dis- 
tant' manner  and  refused  to  speak  to  her, 
except  in  anger,  for  a  period  of  three  months. 

Other  cases  were  cited,  in  which,  because 
of  words  or  threats,  there  was  reasonable 
apprehension  of  danger  to  life  or  health. 
The  remaining  cases  on  plaintiff's  brief,  with 
one  exception,  were  analogous  In  principle  to 
some  of  those  to  which  we  have  referred. 

The  exception  was  a  case  In  66  N.  H.  600, 
2S  Atl.  362,  16  K  R.  A.  121,  49  Am.  St.  Rep. 
632  (Robinson  v.  Robinson),  In  which  a  di- 
vorce was  granted  because  the  wife  of  the 
plaintiff  became  a  healer  in  the  Christian 
Science  Church,  and  persisted  therein  against 
the  remonstrances  of  her  husband  who  was  a 
druggist 

In  this  case  the  New  Hampshire  court 
went  as  far  perhaps  as  any  other  court  has 
ever  gone  In  granting  a  divorce  for  extreme 
cruelty,  and  much  farther  than  a  Delaware 
court  can  be  expected  to  go. 

We  have  not  been  able  to  examine  the 
New  Hampshire  statute,  but  have  found  that 
the  provision  respecting  cruelty  in  the  stat- 
ute laws  of  some  states,  notably  California. 
Missouri,  Massachusetts,  Wisconsin,  Louisi- 
ana, Texas,  and  others,  ore  more  liberal 
than  oar  own.  The  provision  In  the  Dela- 
ware law  is  as  strict  and  exacting  as  can  be 
found  in  any  state. 

'  As  a  result  of  a  careful  examination  of  the 
cases  cited  by  the  plaintiff.  It  may  be  said 
they  show  only  this:  That  there  may  be 
cruelty  sufficient  to  Justify  divorce  without 
personal  violence. 

Certainly  there  Is  no  similarity  either  in 
their  facts,  or  in  the  principle  involved, 
between  those  cases  and  the  one  before  us. 

At  section  1550  Mr.  Bishop,  in  speaking  of 
what  will  not  constitute  cruelty,  says :  "Nei- 
ther is  the  commission  of  theft,  forgery,  or 
other  crime  sufficient,  since  this  Is  an  In- 
fraction of  the  husband's  duties  to  society, 
not  an  outrage  inflicted  specially  on  the 
wife." 

It  seems  to  us  that  this  is  a  very  correct 
statement  of  the  law,  and  Is  peculiarly  ap- 
plicable to  the  present  case.  The  worst  that 
can  be  said  of  the  defendant's  conduct,  Is 
that  he  perpetrated  fraud  upon  his  creditors 
by  giving  them  worthless  checks.  It  does 
not  appear  that  he  Intended  to  annoy,  harass 
or  Injure  his  wife  by  so  doing;  and  we 
are  not  satisfied  from  the  testimony  that 
it  was  his  purpose  to  force  her  or  her  father 
to  pay  his  debts.     The  evidence  dote  nut 


Digitized  by 


Uoogle 


682 


80  ATTiANTIO  REPOBTBB 


(Del. 


show  that  be  at  any  time  sent  his  creditors 
to  her,  or  acquiesced  in  the  annoyance  they 
gave  her. 

What  would  be  the  effect  of  granting  a  di- 
vorce In  this  case?  Would  It  not  be  to 
throw  wider  open  the  door  to  divorce  than 
it  has  ever  been  In  this  state?  Would  we 
not  enlarge  and  extend  the  scope  of  extreme 
cruelty  beyond  anything  that  could  have  been 
in  the  contemplation  of  the« Legislature  when 
they  enacted  the  statute?  If  a  divorce  may 
be  decreed  on  the  facts  proved  in  this  ac- 
tion, could  It  not  be  reasonably  expected  in 
every  case  where  the  husband  had  committed 
a  crime  of  any  kind,  or  had  acted  in  a  dis- 
honorable manner  towards  third  persons,  if 
it  should  be  shown  that  the  effect  of  his  con- 
duct had  caused  the  wife  mental  anguish 
and  pain  to  such  an  extent  as  to  endanger 
her  life  or  health  or  to  render  cohabitation 
unsafe? 

Mr.  Bishop,  in  a  note  to  section  1632  of  bis 
work  tef erred  to,  says : 

"The  above  cited  case  of  Evans  ▼.  ESvans, 
decided  by  Lord  Stowell  in  1790,  is  one  of 
the  master  productions  of  his  luminous  in- 
tellect It  has  always  been  regarded  as  the 
leading  authority  on  this  subject,  approving- 
ly commented  upon  In  almost  every  subse- 
quent decision,  English  or  American.  The 
following  most  material  passage  baa  In  this 
way  gained  almost  the  weight  of  a  statute; 
and  though  its  leading  principles  will  be 
found  interspersed  through  the  text  of  this 
chapter.  It  may  be  profitably  read  here. 
'What  is  cruelty?'  In  the  present  case  it  Is 
hardly  necessary  for  me  to  define  it;  because 
the-  facts  here  complained  of  are  such  as  fall 
within  the  most  restricted  definition  of  cruel- 
ty; they  affect  not  only  the  comfort,  but 
they  affect  the  health,  and  even  the  life  of 
the  party.  I  shall,  therefore,  decline  the 
task  of  laying  down  a  direct  definition.  This, 
however,  must  be  understood,  that  it  is  the 
duty  of  courts,  and  consequently  the  incli- 
nation of  courts,  to  keep  the  rule  extremely 
strict  The  causes  must  be  grave  and  weigh- 
ty, and  such  as  show  an  absolute  impossibil- 
ity that  the  duties  of  married  life  can  be 
discharged.  In  a  state  of  personal  danger 
no  duties  can  be  discharged;  for  the  duty  of 
self-preservation  must  take  place  before  the 
duties  of  marriage,  which  are  secondary 
both  in  commencement  and  obligation;  but 
what  falls  short  of  this  is  with  great  caution 
to  be  admitted.  The  rule  of  per  quod  con- 
sortium amittltur  is  but  an  inadequate  test; 
for  it  still  remains  to  be  inquired,  what  con- 
duct ought  to  produce  that  effect,  whether 
the  consortium  is  reasonably  lost  and  wheth- 
er the  party  quitting  has  not  too  hastily 
abandoned  the  consortium.  What-  merely 
wounds  the  mental  feelings  is  in  few  cases 
to  be  admitted,  where  not  accompanied  with 
bodily  injury,  either  actual  or  menaced. 
Mere  austerity  of  temper,  petulance  of  man- 
ners, rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasion- 


al sallies  of  passion,  if  th^  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  crusty; 
they  are  high  moral  offenses  in  the  marriage 
state  undoubtedly,  not  innocoit  surely  In 
any  state  of  life,  but  still  they  are  not  that 
cruelty  against  which  the  law  can  relieve. 
Under  such  misconduct  of  either  of  the  par- 
ties, for  it  may  exist  on  one  side  as  well  as 
on  the  other,  the  suffering  party  mast  bear 
in  some  degree  the  consequences  of  an  In- 
judicious connection;  must  subdue  by  decent 
resistance  or  by  prudent  conciliation;  and 
if  this  cannot  be  done,  both  must  suffer  in 
silence.  And  if  it  be  complained  that  by  this 
inactivity  of  the  courts  much  injustice  may 
be  suffered,  and  much  misery  produced,  the 
answer  is  that  courts  of  Justice  do  not  pre- 
tend to  furnish  cures  for  all  the  miseries  of 
human  life.  They  redress  or  punish  gross 
violations  of  duty,  but  they  go  no  further; 
they  cannot  make  men  virtuous;  and  as 
the  happiness  of  the  world  depends  upon  its 
virtue,  there  may  be  much  unhapplness  In 
it  which  human  laws  cannot  undertake  to 
remove.  Still  less  Is  it  cruelty  where  it 
wounds,  not  the  natural  feelings,  but  the 
acquired  feelings,  arising  from  particular 
rank  and  situation;  for  the  court  has  no 
scale  of  sensibilities  by  which  it  can  gauge 
the  quantum  of  Injury  done  and  felt  and 
therefore,  although  the  court  will  not  abso- 
lutely exclude  considerations  of  that  sort 
where  they  are  stated  merely  as  matter  of  ■ 
aggravation,  yet  they  cannot  constitute  cruel- 
ty where  it  would  not  otherwise  have  exist- 
ed.   ••    • 

"These  are  the  negative  descriptions'  of 
cruelty;  they  show  only  what  is  not  cruelty, 
and  are  yet  perhaps  the  safest  definitions 
which  can  be  given  under  the  infinite  variety 
of  possible  cases  that  may  come  before  the 
court  But  if  it  were  at  all  necessary  to 
lay  down  an  affirmative  rule,  I  take  it  that 
the  rule  cited  by  Dr.  Bever  from  Clarke, 
and  the  other  books  of  practice,  is  a  good 
general  outline  of  the  canon  law,  the  law 
of  this  country,  upon  this  subject  In  the 
older  cases  of  this  sort,  which  I  have  had 
an  opportunity  of  looking  into  I  have  ob- 
served that  the  danger  of  life,  limb  or 
health  is  usually  Inserted  as  the  ground  upon. 
which  the  court  has  proceeded  to  a  sep- 
aration. This  doctrine  has  been  repeatedly 
applied  by  the  court  in  the  cases  that  have 
been  cited.  The  court  has  never  been  driven 
off  this  ground.  It  has  been  always  jealons 
of  the  Inconvenience  of  departing  from  It, 
and  I  have  heard  no  one  case  cited  in  which 
the  court  has  granted  a  divorce  without 
proof  given  of  a  reasonable  apprehension  of 
bodily  hurt  I  say  an  apprehension,  because 
assuredly  the  court  is  not  to  wait  till  the 
hurt  is  actually  done;  but  the  apprehension 
must  be  reasonable;  it  must  not  be  an  ap- 
prehension arising  merely  from  an  exquisite 
and  diseased  sensibility  of  the  mind.  Petty 
vexations  applied  to  such  a  constitution  of 
mind  may  certainly  In  time  wear  oat  tbe 
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animal  machine,  but  still  they  are  not  cases 
of  legal  relief;  people  must  relieve  them- 
selves as  well  as  they  can  by  prudent  re- 
sistance, by  calling  In  the  succors  of  religion 
and  the  consolation  of  friends;  bat  the  aid 
of  courts  Is  not  to  be  resorted  to  in  such 
cases  with  any  eftect"  E^ans  v.  Evans,  1 
Hag.  Oon.  35,  4  Eng.  Ec.  810,  311. 

This  exposition  of  the  law  by  Lord  Stowell 
In  the  main  commends  itself  very  strongly 
to  onr  minds  as  conservative,  sound  and  safe. 

No  divorce  has  been  heretofore  granted  in 
this  state  on  the  ground  of  extreme  cruelty 
under  our  statute,  unless  personal  violence, 
or  some  revolting  act  equivalent  thereto 
vtttB  shown,  or  a  reasonable  apprehension 
that  sncb  violence  would  be  Inflicted. 

We  do  not  say  that  there  may  not  be  a 
case'  of  mental  ang;uish  and  pain,  caused  In- 
tentionally, consciously  and  directly  by  one 
of  the  parties  to  the  marriage  relation,  and 
of  such  character  and  extent  as  to  endanger 
the  life  or  health  of  the  other,  or  render  co- 
habitation unsafe,  and  thereby  justify  a  di- 
vorce. But  such  a  case  is  not  now  before 
i^  and  we  express  no  opinion  thereon.  We 
do  say  however,  that  the  facts  proved  In 
the  present  action  do  not  establish  extreme 
cruelty  within  the  meaning  of  the  statute, 
and  a  decree  nisi  Is  therefore  refused. 


O  Del.  Ch.  192) 

POOLB  V.  COMMIS8IONEBS  OF  REHO- 
BOTH et  aL 

(Court  of  Chancery  of  Delaware.    May  16, 
1911.) 

1.  Dedicahon    ({    19*)  —  Desiokation    in 
Plats. 

While  the  filing  of  a  plat,  showing  streets 
thereon,  constitutes  a  dedication  to  the  pnbUc, 
the  filing  of  a  plat  of  land  on  the  seashore, 
showing  the  location  of  the  ocean,  does  not 
amount  to  a  dedication  of  the  beach. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §i  35,  87-47;   Dec.  Dig.  }  19.»] 

2.  EVIDENCB  (S§  121,  273*)— Admissibiutt. 

Verbal  declarations  of  a  dedicator,  made 
contemporaneously  with  the  dedication,  are  ad- 
missible in  evidence  to  show  the  scope,  where 
such  declarations  are  against  interest  and  a 
part  of  the  res  geatte. 

[£id.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  M  316,  110&t1120;  Dec.  Dig.  {$ 
121,  273.*] 

S.  Dedicatiom  a  17*)— Deolakations— 8ot- 

TICIENCT. 

Where  the  directors  of  a  company  orally 
declared,  when  selling  lots  from  a  plat  of  lands 
fronting  on  the  ocean,  that  no  buildings  should 
l>e  placed  between  certain  lots  on  the  ocean, 
and  none  were  maintained  there  for  over  20 
years,  such  declaration  was  sufficient  to  show 
a  dedication  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  if  31,  32,  48,  49;   Dec.  Dig.  f  17.*] 

4.  Dbdicatiok  (8  50*)— PoBLic  AS  Gbantee. 
When  the  public  is  grantee,  it  takes  from 
the  dedicator  nothing  which  he  did  not  intend 
to  give,  though  it  may  hold  all  that  he  does  in- 
tend to  give. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Dec.  Dig.  f  50.*] 


5.  CoBPOBATions  (I  410*)— AtJTB  of  Officebs 

— AUTHORTXr. 

Where  the  directors  of  a  corporation  en- 
gaged in  selling  its  lots  informed  the  purchas- 
ers that  the  space  between  the  ocean  and  a  cer- 
tain street  should  be  open,  the  authority  of  the 
directors  to  make  such  declarations  cannot  t>e 
questioned  in  a  proceeding  to  secure  a  prelim- 
inary injunction  to  restrain  the  obstruction  of 
such  space. 

[Ed.  Note. — For  other  caaes,  see  Corporations, 
Dec.  Dig.  I  410.*] 

6.  Dedication   (|   42*)  —  Aoceptanob  —  Pbe- 

SUMjPTIONS. 

While  acceptance  is  a  necessary  element 
of  dedication,  an  acceptance  by  the  public  will 
be  presumed,  where  the  dedication  is  benefidal 
to  the  public  and  imposes  no  burden;  and  such 
presumption  will  be  exercised,  where  land  be- 
tween a  street  and  the  ocean  was  dedicated  to 
public  use. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  i  81;    Dec.  Dig.  f  42.*] 

7.  Dedication    (J  64*)— Obstbuction— What 

CONSTITDTEa 

Where  the  land  l>etween  a  street  and  the 
ocean  was  dedicated  to  public  ose,  and  it  was 
provided  that  no  buildings  should  be  erected 
thereon,  the  erection  of  a  bathhouse  and  a  fence 
on  the  shore  line  was  an  obstruction  of  the 
right  of  a  person  who  had  bought  a  lot  upon  the 
street  upon  faith  in  the  dedication. 

[E3d.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  U  107-111 ;   Dec  Dig.  f  64.*] 

8.  Dedication  rt  53*)— Riohts. 

Where  the  land  between  a  street  and  the 
ocean  was  dedicated  as  a  space  that  should  ever 
be  open  and  unobstructed  to  the  view  of  the 
ocean  of  those  persons  living  on  and  using  the 
street,  the  right  of  snch  persons  was  not  lost 
because  the  ocean  washed  away  the  land  np  to 
the  street  line. 

[EM.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  {  63.*] 

9.  Dedication  (|  64*)  —  Opebation— Use  oi' 
Pbopebty. 

Proi>erty  dedicated  to  the  public  for  one 
purpose  cannot  be  used  for  another  public  pur- 
pose inconsistent  with  the  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  i  64.*] 

10.  Dedication  (J  64*)  —  Opebation— Effect 

— Statute. 

Where  the  cliarter  of  a  municipalitv  grant- 
ed by  the  General  Assembly  authorized  the  town 
to  grant  franchises  to  erect  wharves  and  piers 
on  the  beach,  the  town  had  no  authority  to  per- 
mit the  erection  of  a  bathhouse  on  the  beach, 
which  bad  been  dedicated  to  the  public  use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  IS  107-111;   Dec.  Dig.  i  64.»] 

11.  Municipal  Gobfohations  (f  607*)— Ob- 
stbuction OF  Public  Places — Injunction 
—Rights  of  Fbivate  Pabtibs. 

Where  a  property  owner  waa  injured  by 
the  erection  of  a  bathhouse  on  the  ocean  beach, 
which  had  been  dedicated  to  the  public,  he 
could  enjoin  such  erection,  though  an  indict- 
ment would  lie  to  prevent  the  encroachment, 
and  upon  conviction  of  an  encroachment  the 
court  might  order  a  removal,  and  though  it  was 
the  duty  of  the  municipality  to  prevent  en- 
croachment 

[Kd.  Note. — For  other  cases,  see  Municipal 
Ckirporations,  Cent  Dig.  H  1502-1505;  Dec. 
Dig.  i  607.*] 

12.  Municipal  Cobfobationb  (|  697*)— Ob- 
stbuction OF  Public  Places— Rights  of 
Pbivate  Pasties. 

Where  an  owner  of  land  had  the  right  to 
a  view  across  land,  which  had  been  dedicated  to 
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the  poblic  to  be  kept  open,  be  was  entitled  to 
enjom  an  obstruction  of  thia  view;  there  being 
an  injury  peculiar  to  him  and  different  from 
that  to  the  general  public. 

[Bid.  Note, — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  697.  •] 

13.  Municipal  Corpobations  (S  6&7*)— Ob- 
struction OF  Public  Places— Injunction 
—Rights  of  Pbivate  Parties. 

Where  the  land  between  the  ocean  and 
the  street  upon  which  complainant's  property 
abutted  had  Deen  dedicated  to  the  public,  to  be 
kept  open  and  uninclosed,  the  complainant 
could  enjoin  the  erection  of  buildings  upon  the 
land  which  would  cut  off  his  view  of  the  ocean; 
such  erection  causing  him  pecuniary  damage 
by  decreasing  the  value  of  his  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  1502-1506;  Dec. 
Dig.  J697.»] 

14,  Injunction  ({  6*)— Pibmanknt  Injunc- 
tion—Mandatoby  Injunction. 

Where  a  bathhouse  bad  already  been  built, 
upon  a  beach  dedicated  to  the  public,  a  manda- 
tory injunction  will  not  be  issued  to  enforce  its 
removal,  on  rule  to  show  cause  for  a  prelim- 
inary injunction  to  restrain  its  erection  and 
maintenance. 

[Ed.  Note. — ^Por  other  cases,  see  Injunction, 
Cent  Dig.  |  4;   Dec.  Dig.  $  6.*] 

Snit  by  Alfred  D.  Poole  against  the  Com- 
missioners of  Behoboth  and  others.  On  rule 
to  show  cause  why  a  preliminary  Injunction 
should  not  be  issued.    Injunction  granted. 

Hearing  bad  on  rule  to  show  cause  why 
a  prelimluary  injunction  should  not  be  is- 
sued to  restrain  the  erection  and  mainte- 
nance of  bathhouses  and  a  fence  or  screen 
Inclosing  them  on  three  sides,  on  Surf  ave- 
nue, at  the  foot  of  Baltimore  avenue,  at  Beho- 
both,  Del. 

Daniel  O.  Hastings,  for  comi^alnant.  Wll- 
lard  Saurlsbury  and  Albert  F.  Polk,  for  de- 
fendants. 

THE  CHANCELIiOB.  The  basis  of  the 
claim  made  by  the  complainant,  Poole,  is 
that  there  was  a  dedication  to  public  uses, 
not  only  of  Surf  avenue,  but  also  the  shore 
between  that  avenue  and  the  Atlantic  Ocean, 
"as  a  space  that  should  be  ever  open  and  un- 
obstructed to  the  view  of  the  ocean  by  those 
persons  living  on  and  using  said  avenue." 
This  dedication,  it  is  claimed,  was  made  by 
the  making  and  recording  of  a  plot  of  its 
land  by  the  Rehoboth  Camp  Meeting  Associa- 
tion of  the  Methodist  Episcopal  Church,  a 
corporation  created  In  1873,  and  then  the 
owner  of  a  large  tract  of  land  along  the 
ocean,  which  it  was  organized  to  develop 
as  a  seaside  summer  resort  It  was  the  act 
of  plotting  the  land,  laying  out  streets  there- 
in and  selling  parts  thereof  In  building  lots 
referring  to  the  plot,  and  the  contemporane- 
ous declarations  of  persons  representing  the 
corporation,  that  constituted,  as  Is  urged,  the 
dedication  of  the  shore. 

[1]  This  is  undoubtedly  true  of  the  streets 
as  shown  on  the  plot  State  t.  Beybold,  6 
Har.  484;    Pulton  v.  Dover,  8  Houst  78,  6 


AU.  633,  12  Atl.  394,  81  Atl.  974;  State  v. 
Southard,  6  Pennewill,  247,  66  Atl.  372.  But 
it  does  not  necessarily  follow  that  because 
the  Atlantic  Ocean  is  shown  on  the  plot,  as 
It  is,  that  there  was  therefore  such  a  dedi- 
cation of  the  shore,  as  that  there  should  be 
forever  an  open  and  unobstructed  view  of 
the  ocean.  No  authority  is  shown  for  snch 
a  contention.  It  was  not  like  cases  where 
plots  showed  that  spaces  were  designed  as 
"park,"  "open  square,"  "public  ground," 
"commons"  and  the  like.  There  were  no 
such  marks  Indicating  on  the  plot  any  per- 
manence of  openings,  or  that  the  space  would 
not  be  so  built  on  as  to  obstruct  a  full  view 
of  the  ocean.  There  was  no  cov^iant  In  the 
deed  of  the  complainant's  land  to  that  ef- 
fect, or  whldi  Impliedly  Insured  him  that 
no  structure  would  be  built  on  the  shore  or 
east  of  Surf  avenue,  or  that  his  view  of  the 
ocean  would  not  be  obstructed.  The  dedica- 
tion stands  on  a  grant,  and  the  grant.  If  any 
be  made,  must  have  been  made  to  the  public, 
and  not  to  any  individual  grantee,  so  tar  as 
appears  In  evidence. 

Testimony  was  given  by  affidavits  of  sev- 
eral directors  of  the  assoclatloa  In  office 
when  the  lots  were  first  ottered  for  sale, 
that  lot  owners  in  general  and  3.  Morton 
Poole,  the  first  owner  of  the  lot  of  die  com- 
plainant by  deed  from  the  association,  were 
told  that  the  shore  would  not  be  buUt  on 
but  would  always  be  an  open  space.  And 
proof  was  also  offered  that  In  1878  when 
J.  Morton  Poole  was  about  building  the 
house  on  the  lot,  he  was  again  so  assured  by 
the  then  directors,  or  some  of  them,  verbally. 
These  verbal  declarations  are  urged  as  es- 
tablishing the  dedication  In  connection  with 
the  plot 

Three  questions  arise:  (1)  Are  such  con- 
temporaneous verbal  statements  admissible 
in  evidence?  (2)  Are  the  particular  declara- 
tions suflident?  (3)  Are  they  declarations  of 
persons  who  were  authorized  to  bind  the  cor- 
poration thereby? 

[2]  Verbal  declarations  of  the  dedicator, 
made  contemporaneously  with  the  dedication, 
are  admissible  in  evidence  to  show  the  scope 
and  purpose  of  the  dedication.  Such  declar- 
ations are  against  Interest  and  are  part  of 
the  res  gestae.  Ogle  ▼.  P.,  B.  ft  W.  B.  B. 
Co.,  3  Houst  267,  272;  VUlage  of  Prlncevllle 
V.  Auten,  77  111.  325 ;  Smith  v.  Flora,  04  m. 
93;  Columbus  v.  Dohn,  36  Ind.  330;  Chicago 
V.  Ward,  169  111.  392,  48  N.  El.  927,  38  L.  B. 
A.  849,  61  Am.  St  Bep.  185;  Simmons  v. 
Mumford,  2  B.  L  172;  Atty.  Gen.  v.  Ab- 
bott, 154  Mass.  323,  28  N.  E.  346,  13  L.  R. 
A.  251.  Other  cases  might  have  been  cited, 
but  the  principle  is  so  frequently  stated  in 
text-books,  as  well  as  by  courts,  that  further 
citation  need  not  be  made. 

In  the  case  of  Ogle  v.  P.,  B.  4  W.  B  E. 
Co.,  S  Houst  267,  272,  It  Is  said  that  a  deed 
may  be  made  without  any  formality  what- 
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ever,  and  may  be  trlth  or  without  writing 
or  any  act  of  the  owner  as  by  plotting,  etc. 

"So  the  owner's  acquiescence  in  the  use  of 
his  land  as  a  public  highway,  or  his  declared 
assent  to  suoh  use,  will  be  sufilcient,  the  ded- 
ication being  proved  in  most  if  not  in  all 
cases,  by  matters  in  pais,  as  it  is  termed, 
and  not  by  deed." 

FrinceTllle  t.  Anten,  77  111.  325,  was  a 
case  where  a  block  of  ground  was  dedicated 
by  original  proprietors  of  the  town  as  a 
"public  square,"  and  it  remained  for  many 
years  open  and  not  bnUt  on.  The  town  trus- 
tees contemplated  erecting  a  town  hall. 
Held,  that  the  expressed  declaration  made 
at  the  time  of  the  grant  or  donation  must 
control  and  'contemporaneous  declarations 
and  acts  of  donors  and  grantors  was  giv- 
en in  evidence  and  from  the  evidence  the 
court  found  it  to  have  been  the  intention 
of  the  proprietors  that  it  should  be  an  "open 
square"  and  so  could  not  be  used  for  a  town 
ball,  though  walks,  trees,  etc.,  could  be  put 
there. 

In  Chicago  v.  Ward,  169  ni.  392,  48  N.  E. 
927,  38  L.  R.  A.  849,  61  Am.  St  Rep.  185, 
testimony  of  an  employ^  of  the  seller  of  lots 
abutting  on  a  park  on  the  lake,  that  state- 
ments were  made  to  purchasers  of  the  lots 
to  the  effect  that  there  would  be  no  buildings 
to  obstruct  the  view  of  the  lake,  was  admit- 
ted In  evidence  to  show  dedication,  and  the 
scope  thereof,  and  In  that  case  the  dedica- 
tion was  enforced  by  Injunction  in  favor  of 
an  owner  of  land  adjoining  the  park. 

In  Attorney  General  v.  Abbott,  164  Mass. 
823,  28  N.  E.  346,  18  U  R.  A.  251,  a  question 
as  to  the  dedication  of  a  park  at  a  seaside 
resort,  the  court  gave  emphasis  to  the  testi- 
mony referring  to  the  conduct  of  the  direc- 
tors of  the  company  which  promoted  the 
development  of  the  resort 

"Iiots  fronting  upon  parks,  or  having  an 
unobstructed  view  of  them  were  deemed 
more  attractive.  Assurances  were  freely  giv- 
en by  those  having  charge  of  the  sale  of  the 
lots,  that  these  places,  or  parks,  should  al- 
ways be  kept  open.  Four  of  the  original 
owners  testified  in  distinct  terms  that  it 
was  the  intention  of  those  interested  in  the 
enterprise  to  make  them  open  parks,  free 
to  the  public  forever." 

[3]  (2)  The  declarations  were  sufficient, 
with  the  plot,  to  establish  a  dedication.  No 
doubt  can  reasonably  arise  but  that  If  au- 
thorized the  declarations  were  sufficiently 
specific  to  establish  a  distinct  tatentlou  that 
the  beach  front  should  be  kept  open  and  the 
view  unobstructed.  They  did  not  seem  to 
exclude  occupation  of  every  part  thereof  by 
any  structure  for  any  purpose;  but  to  ex- 
clude the  erection  of  any  structure  which 
would  substantially  Interfere  with  or  ob- 
struct the  view  of  the  ocean. 

"If  It  ever  is  consistent  with  public  policy 
to  have  the  Individual  appropriation  of  land 
then  restricted,  there  can  be  few  objects 
which  offer  such  strong  reason  for  encourag- 


ing the  restriction  as  does  that  of  keeping 
open  the  line  of  the  shore  and  the  view  of 
the  sea  for  all."  Holmes,  0.  J.,  in  Attorney 
General  v.  Vineyard  Grove  Co.,  181  Mass. 
507,  64  N.  B.  75. 

[41  The  public  takes  from  the  dedicator 
nothing  which  he  did  not  intend  to  give  iti 
but  If  the  intention  to  give  be  clear  the  pub- 
lic may  hold  all  that  is  so  given.  No  partic- 
ular form  or  ceremony  of  dedication  is  nec- 
essary In  dedications  to  public  uses.  State 
V.  Southard,  6  Pennewill,  247,  66  Atl.  372. 
It  is  more  difficult  perhaps  to  prove  a  dedi- 
cation of  the  kind  In  question,  which  Is  a 
passive  one,  than  to  prove  a  dedication  to 
an  active  user;  but  there  is  certainly  now 
before  the  court  strong  evidence  of  dedica- 
tion shown  by  contemporaneous  declarations 
of  the  dedicator.  -  Nor  is  there  before  the 
court  evidence  of  acts  of  the  dedicator  in- 
consistent with  the  dedication  claimed,  suffi- 
cient to  overcome  the  evidence  above  refer- 
red to.  The  erection  and  maintenance  for 
15  or  16  years  of  other  bathhouses  by  the 
defendant,  Hill,  at  the  same  place  does  not 
have  that  effect,  because  they  were  not  even 
built  until  20  years  after  the  dedication  and 
because  it  was  shown  that  these  old  ones 
did  not  project  above  the  bluff  to  such  an  ex- 
tent as  to  obstruct  the  ocean  view,  and,  be- 
sides, these  old  bathhouses  may,  themselves, 
have  been  unlawful,  and  did  not  remain 
there  a  length  of  time  sufficient  to  establish 
any  prescriptive  right,  even  If  such  right 
could  have  been  so  acquired,  which  probably 
could  not. 

[S]  (3)  The  declarations  were  seemingly 
made  by  persons  and  under  circumstances 
which  bound  the  company.  Hitchcock  v. 
Oberlln,  46  Kan.  90,  26  Pac.  466.  It  will  be 
noted  that  the  testimony  given  Is  that  of  di- 
rectors of  the  company,  and  that  they  testify 
to  representations  made  to  purchasers  in  gen- 
eral and  to  J.  Morton  Poole  In  particular,  and 
the  assurances  of  continued  openness  of  view 
actually  influenced  buyers  of  lots  on  Surf 
avenue,  and  particularly  J.  Morton  Poole,  to 
give  larger  prices  for  them  by  reason  of 
this  attractive  feature.  Certainly  at  this 
preliminary  stage  of  the  case  It  will  be  not 
held  that  the  company  was  not  bound  by 
these  declarations  of  the  persons  who  nat- 
urally represent  the  company  in  making 
sales,  even  though  no  specific  corporate  ac- 
tion Is  shown  In  evidence.  The  specific 
promise  made  to  Mr.  Poole  at  a  meeting  of 
the  directors  just  prior  to  the  erection  of 
his  house  in  1878  was  not  binding  in  Itself, 
but  it  was  sufficiently  contemporaneous  with 
the  alleged  dedication  to  be  indicative  of 
the  real  Intention  of  the  corporation  to  make 
the  dedication  claimed  and  so  to  give  au- 
thority to  the  representations  theretofore 
made.  It  would  seem  that  thereafter  the 
corporation  and  all  successors  in  title  from 
it  would  be  estopped  to  assert  as  against  J. 
Morton  Poole  and  his  successors  in  title  to 
his  land,  that  the  beach  front  had,  in  fact. 
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been  dedicated  to  the  pnbllc  to  be  foreTor 
kept  open  and  unobstructed  as  to  the  ocean 
view.  Simmons  v.  Mumford,  2  R.  I.  172. 
But  it  Is  not  necessary  to  Invoke  the  prin- 
ciple of  estoppel  in  this  connection. 

[6]  It  is  a  necessary  element  of  dedication 
that  there  should  be  an  acceptance  of  the 
property  for  the  purpose.  Fulton  v.  Dover, 
8  Houst.  78,  6  Atl.  633,  12  AU.  394,  31  Atl. 
974.  This  acceptance  may  be  actual  or  con- 
structive. Where,  as  here,  the  acceptance 
Imposes  no  active  duties  or  does  not  Involve 
assumption  of  responsibilities  involving  ex- 
pense, and  the  dedication  Is  clearly,  beneficial 
to  the  public,  an  acceptance  will  be  presum- 
ed. Indeed,  it  would  be  nearly  impossible  to 
prove  an  actual  acceptance  by  any  one  in 
this  case,  where  the  use  was  one  involving 
simply  a  maintenance  of  the  land  dedicated 
in  the  same  toi>ographicaI  condition  as  It 
was  when  dedicated,  and  where  the  dedica- 
tor was  a  corporation  which  afterwards  be- 
came a  municipality.  The  continued  main- 
tenance of  the  land  as  an  open  ocean  front 
and  user  of  it  as  such  since  1873  is  sufficient 
to  show  acceptance  by  the  public  of  the  ded- 
ication, so  manifestly  advantageous  to  the 
locality  as  a  summer  seaside  resort.  Attor- 
ney General  r.  Abbott,  154  Mass.  323,  28  N. 
E.  346,  13  L.  E.  A.  251 ;  Abbott"  v.  Cottage 
City,  143  Mass.  621,  10  M.  B.  325,  58  Am. 
Rep.  143. 

In  the  case  of  Attorney  General  v.  Abbott, 
154  Mass.  323,  28  N.  E.  346,  13  L.  B.  A.  251, 
the  court  said: 

"The  acceptance  of  such  a  dedication  ai: 
common  law  need  not  appear  of  record,  and 
need  not  be  by  the  town.  The  acceptance  Is 
by  the  public  at  large,  and  the  principal  thing 
to  show  it  Is  used  by  the  public.  No  assent 
of  the  town  is  necessary,  because  no  burden 
is  put  upon  the  town,  as  in  the  case  of  a  way. 
•         •         •         *         •       .  •         • 

"If  in  a  seaside  summer  resort  no  im- 
provements at  all  are  made,  there  will  still 
be  some  benefit  from  having  a  space  left  for 
air,  and  for  an  open,  unobstructed  prospect. 
Whether  the  easement  of  a  public  park  could 
be  accepted  merely  by  enjoying  an  unob- 
structed view  over  it  of  the  ocean,  need  not 
be  considered.  Various  other  acts  of  use  of 
all  the  parks  are  shown,  sufficient  to  sbow  an 
acceptance  of  them  by  the  public.  Such  ac- 
ceptance need  not  be  very  specific." 

[7]  Assuming,  then,  that  the  ocean  front 
was  dedicated  to  be  open  so  that  the  view  of 
the  ocean  be  unobstructed,  it  is  to  be  consid- 
ered whether  the  structure  complained  of  is 
a  real  obstruction  of  the  view.  To  the  de- 
fendant. Hill,  was  leased  by  the  town  com- 
missioners part  of  the  beach  strand  at  the 
foot  of  Baltimore  avenue  for  erection  of 
bathhouses  and  pavilion.  At  this  point  the 
bluff  above  high-water  mark  is  12  feet  high. 
The  tight  board  fence  is  8  feet  in  height 
above  the  board  walk,  4  feet  above  the  edge 
of  the  bluff  and  extends  82  feet  along  the 
«hore.    The   bathhouses    are   not   extended 


higher  than  the  fence.  From  the  profile  map 
it  appears  that  the  top  of  the  screen  Is  with- 
in a  fraction  of  3  feet  above  the  level  of  the 
first  floor  of  Poole's  bouse,  and  Is  3%  feet 
above  the  apparent  grade  of  the  sidewalk  of 
Baltimore  avenue  and  nearly  5  feet  above  the 
level  of  the  easterly  end  of  Baltimore  avenue. 
No  part  of  the  structure  or  fence  Is  Imme- 
diately in  front  of  Poole's  house,  and  his 
view  directly  in  front,  L  e.  looking  at  right 
angles  to  the  shore,  is  entirely  unobstructed. 
It  Is  only  the  outlook  to  the  north  of  the 
southerly  line  of  Baltimore  avenue  which  is 
obstructed  at  all  by  ffife  fence. 

In  my  opinion,  tills  structure,  as  it  now  is, 
is  as  to  Mr.  Poole,  at  least,  such  a  substan- 
tial obstruction  to  his  view  as  Is  prohibited 
by  the  dedication.  His  rights  are  to  a  full 
view  and  that  no  structure  shall  curtail  it 
from  any  portion  of  liis  land.  Not  every 
structure  would  be  so  regarded,  and,  as  at 
present  advised,  I  think  the  dedication  is  lim- 
ited to  a  prohibition  as  to  obstruction  of  the 
view  and  not  against  the  erection  of  any 
structure  at  all  between  the  bluff  and  the 
ocean  and  am  not  at  this  time  disposed  to 
hold  that  bathhouses  and  a  fence  which  do 
not  project  above  the  bluff  would  be  an  en- 
croachment on  his  rights. 

[I]  Much  stress  was  laid  on  the  fact  that 
the  sea  had  encroached  on  the  land  dedicat- 
ed and  washed  it  away,  and  that  the  land 
east  of  Poole's  land  was  all  t>art  of  Surf  ave- 
nue, and  therefore  that  the  right  to  an  unob- 
structed view  had  been  lost  But  I  do  not  ap- 
preciate the  force  of  this  fact,  or  agree  with 
the  legal  consequence  thereof.  The  owners 
of  land  fronting  on  Surf  avenue,  and  other 
buyers  of  land  in  Rehoboth,  were  assured 
that  the  shore  of  the  ocean  would  not  be  so 
occupied  as  to  obstruct  the  ocean  view.  The 
right  to  the  view  is  equally  protected,  wheth- 
er it  be  over  Surf  avenue,  or  land  to  the  east 
of  It  Because  land  east  of  Surf  avenue  has 
been  washed  away  does  not  give  any  one  a 
right  to  so  build  as  to  obstruct  Poole's  view 
of  the  ocean.  Again,  it  is  not  a  question  as 
to  acquisition  of  an  easement  of  view  by 
prescription,  because  a  dedication  involves  a 
grant,  and  the  grant  is  not  to  Poole  but  to 
the  public  use.  Attorney  General  v.  Vine- 
yard Grove  Co.,  181  Mass.  507,  64  N.  EL  75. 

[9]  It  is  urged  that  the  structure  is  for 
public  use,  and  was  therefore  within  the  gen- 
eral power  of  the  commissioners  to  do  acts 
suitable  for  the  promotion  of  the  success  of 
the  locality  as  a  seaside  resort  But,  liow- 
ever  advantageous  it  may  be  to  the  public, 
property  dedicated  to  one  purpose  cannot  be 
used  for  another  public  purpose.  For  this 
ample  authority  might  be  cited.  It  cannot  bo 
true,  that  for  any  public  purpose  the  commis- 
sioners may  so  use  the  land  in  question  as  to 
Interfere  with  the  use  to  which  it  was  ded- 
icated, viz.,  to  preserve  an  open  ocean  view. 
The  question  is  not  whether  the  structure  is 
or  Is  not  a  nuisance,  but  the  question  is,  la  it 
Inconsistent  with  the  dedication? 
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[11]  It  Is  urged  that  the  General  Assembly 
has  empowered  the  commissioners  to  Inter- 
fere with  the  dedicated  purpose  of  the  land, 
the  general  language  of  the  charter  confer- 
ring on  the  municipality  the  regulation  of 
the  streets  and  the  ocean  strand,  the  preven- 
tion of  encroachments  thereon,  and  famish- 
ing of  proper  provisions  and  attractions  req- 
uisite for  the  success  of  the  town  as  a  perma- 
nent seaside  resort  It  Is  also  pointed  out  In 
the  affldavltB  that  there  Is  no  other  public 
bathing  place,  that  the  lessee  Is  bound  to 
maintain  a  beach  life  guard  and  do  other 
things  to  accommodate  the  public.  But  It  Is 
after  all  a  structure  built  for  commercial 
purposes,  to  be  patronized  by  the  public.  It 
is  not  essential  to  its  success  or  usefulness 
that  it  be  located  directly  on  the  strand,  or 
extended  so  far  above  the  bluff  as  to  ob- 
struct the  view,  for  It  appears  that  for  16 
years  other  bathhouses  were  safely  main- 
tained at  the  same  place  without  obstructing 
the  view.  The  same  argument  would  in- 
validate a  lease  of  the  strand  for  a  hotel  for 
public  /tco>mmodatlon.  Nor  do  I  consider 
that  the  commissioners  had  authority  under 
section  9  of  the  charter  to  give  permission 
to  the  defendant.  Hill,  to  erect  the  structure 
In  question.  For  even  assuming  that  the 
General  Assembly  could,  Itself,  anthorlze  an 
obstructing  structure  without  compensation 
to  adjoining  owners,  which  la  doubtful  ac- 
cording to  some  authorities  (Chicago  v.  Ward, 
169  111.  392,  48  N.  E.  927,  38  Ix  B.  A.  849,  61 
Am.  St.  Bep.  185),  It  did  not  give  such  power 
when  it  authorized  the  town  to  grant  fran- 
chises to  erect  wharves  and  piers  on  the 
beach  strand,  for  this  la  clearly  not  t^  wharf 
or  pier.  Withi  respect  to  apparently  similar 
statutes,  the  court  In  Attorney  General  v. 
Vineyard  Grove  Co.,  supra,  said: 

"^he  statutes  define  the  powers  of  the 
town  within  the  limits  of  its  title,  but  do  not 
confer  a  title.  They  no  more  purport  to  re- 
nounce the  rights  of  the  public  than  to  ex- 
ercise the  power  of  eminent  domain  over  pri- 
vate rights." 

[11]  The  complainant  was  not  precluded 
from  maintaining  his  bill  because  an  indict- 
ment would  also  He,  or  because  the  court 
upon  conviction  of  an  encroachment  had 
power  to  order  a  removal,  or  because  the 
duty  to  prevent  the  encroachment  was  pri- 
marily on  the  town.  Wheeler  v.  Bedford,  54 
Conn.  244,  7  AH.  22. 

[12]  It  was  also  urged  that  the  complain- 
ant, Poole,  had  not  shown  pecuniary  damage 
and  therefore  was  not  entitled  to  have  the 
action  to  enjoin  the  further  maintenance  of 
the  structare.  The  text-book  writers  and 
courts  have  so  frequently  declared  that  an 
owner  of  land  at>atting  on  or  adjacent  to 
land  dedicated  for  a  public  park  may  enjoin 
the  use  of  it  for  other  purposes,  and  in  gener- 
al that  one  specially-  affected  by  an  encroach- 
ment on  land  dedicated  for  a  special  public 
purpose  may  enjoin  the  encroachment,  that 
I  do  not  at  this  time  think  it  necessary  to 


review  the  cases  decided  elsewhere.  There  is 
an  Injury,  L  e.  a  damnum,  to  Poole  different 
from  every  other  person  by  reason  of  the  lo- 
cation of  bis  house,  and  some  evidence  as  to 
pecuniary  damage.  If  there  be  a  doubt  as 
to  his  power  to  qualify  as  a  proper  complain- 
ant, the  matter  can  be  determined  later,  the 
defendants  being  In  the  meantime  protected 
by  an  injunction  bond  if  a  preliminary  in- 
junction be  given. 

The  case  of  Bayard  v.  Bancroft,  62  AtL  6, 
in  the  Court  of  Chancery  of  this  state,  is  cited 
against  the  complainant.  The  complainant 
there  owned  land  abutting  on  the  land  dedi- 
cated to  uses  of  a  public  park  and  sought  to 
enjoin  the  use  of  a  part  of  it  by  a  trolley 
road  passing  through  it  The  relief  was  de- 
nied on  two  grounds.  One  was  that  It  did 
not  appear,  as  it  was  necessary  that  it  should 
appear,  that  the  complainant  would  receive 
some  special  damage  that  differed  in  kind 
from  that  received  by  the  public  at  large,  and 
such  Injury  as  would  be  of  the  tangible,  prac- 
tical kind,  that  courts  recognize  as  damage. 
Indeed,  the  Chancellor  went  so  far  as  to  say 
that,  of  all  the  many  cases  of  similar  appli- 
cations which  he  examined,  "it  was  proved 
to  the  satisfaction  of  the  court,  or  admitted, 
that  the  act  enjoined  amounted  to  the  prac- 
tical destruction  of  the  park  as  a  park  and 
that  in  consequence  of  such  diversion  or  de- 
struction considerable  pecuniary  damage 
would  result  to  the  abutting  owner  bringing 
the  suit  by  reason  of  the  reduction  in  value 
of  his  abutting  property."  The  other  reason 
was  that  the  allegation  of  the  unsightllness 
of  the  railway,  its  poles  and  appurtenances, 
and  the  marring  of  a  grassy  knoll  of  great 
beauty  through  which  It  passed,  related  to 
the  wounding  of  the  artistic  sensibilities  of 
complainant,  which  did  not  warrant  the  use 
of  the  injunctive  power  of  the  court  But  it 
will  be  noted  that  the  case  is  different  from 
that  of  Poole. 

First  in  that  the  injury  to  him  is  not  to 
his  artistic  sensibilities,  bat  a  deprivation 
of  his  right  to  a  user  of  land  in  accordance 
with  the  express  purpose  for  which  it  was 
dedicated,  viz.,  to  secure  an  open,  unobstruct- 
ed view  of  the  ocean,  and  if  that  right  is 
substantially  interfered  with,  as  it  seems  to 
me  it  Is,  his  right  is  as  much  destroyed  as 
though  the  whole  front  were  occupied  by  a 
solid  built  structure  many  feet  in  height 
As  to  him  the  purpose  of  the  dedication  la 
destroyed.  To  the  complainant  Poole,  ob- 
struction Is  destruction,  the  user  being  the 
right  of  view. 

[13]  (2)  Moreover  the  case' la  one  where 
the  injury  to  Poole  is  such  as  would  be  rec- 
ognized to  be  such  by  the  average  man,  if 
there  be  allegations  and  evidence,  as  there 
was,  that  his  residence  will  be  rendered  less 
desirable  as  such  by  reason  of  the  structure 
cutting  off  his  view.  This  Itself  seems  to 
Involve  pecuniary  damage,  though  there  be, 
at  this  time,  no  proof  of  actual  damage  ea- 
tlmated  in  dollars  and  cents. 
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Where  n  corporation  owning  a  large  tract 
ot  land.  Intended  as  a  seaside  summer  resort, 
and  fronting  on  the  ocean,  divides  the  land 
into  streets  and  building  lots,  duly  records 
the  plot  thereof,  sella  lots  to  purchasers  and 
others  with  the  representation  that  the  ocean 
front  would  not  be  so  built  on  as  to  obstruct 
the  view  of  the  ocean,  and  such  representa- 
tions are  so  frequently  made  as  to  be  gener- 
ally recognized  as  an  existing  condition,  and 
there  appears  on  the  plot  a  street  parallel 
with  the  ocean  and  between  the  street  and 
the  ocean  a  strip  of  land  unmarked  in  any 
way  on  the  plot,  there  is  a  dedication  of  the 
street  and  strip  of  land  to  pubUc  user  to  be 
kept  open  so  that  the  ocean  view  be  and  re- 
main unobstrncteu,  and  an  owner  of  a  lot  of 
land  and  dwelling  bouse  on  the  street,  and  fac- 
ing towards  the  ocean,  may  maintain  li  bill  to 
prevent  an  obstruction  of  the  view  by  bath- 
houses and  a  screening  tight  board  fence 
erected  along  the  ocean  front,  though  the 
structure  is  not  immediately  in  front  of  bis 
house.  Such  a  right  may  be  enfort^d  against 
one  who  has  a  lease  of  the  beach  front  for 
bathhouses  from  the  municipality,  which  suo- 
eeeded  the  original  land  company. 

If  a  land  company,  organized  to  develop  a 
seaside  summer  resort,  dedicates  a  strip  of 
land  along  the  ocean  front  for  public  use  to 
be  kept  open  for  the  ocean  view,  and  Is  suc- 
ceeded by  a  municipality  created  by  the  Legis- 
lature, an  owner  of  n  lot  fronting  on  the 
ocean  may  maintain  a  bill  against  the  mu- 
nicipality, and  a  lessee  from  it,  to  prevent  the 
lessee  from  building  on  the  beach  front  a 
structure  which  obstructed  the  complainants' 
view  of  the  ocean.  As  the  corporation  which 
sold  the  land  could  not  hare  violated  one 
of  the  chief  attractive  conditions  of  the  lo- 
cality, the  ocean  view,  the  municipality  which 
succeeded  it  could  not  license  one  to  do  bo, 
and  the  abutting  owner  had  such  n  special 
Interest  In  the  condition  peculiar  to  him  as  to 
entitle  him  to  injunctive  relief  against  the  li- 
censee without  showing  great  pecuniary  dam- 
age, for  the  obstruction  would  be  a  destruc- 
tion of  the  right  which  he  had  acquired. 

[14]  It  is  true,  of  course,  that  at  this  time 
there  can  be  no  mandatory  Injunction  re- 
quiring the  defendants  to  remove  the  obstruc- 
tion, as  It  has  already  been  completed.  For 
the  same  reason  the  defendants  will  not  be  in- 
jured by  the  continuance  of  the  restraining 
order  in  the  form  of  a  preliminary  injunc- 
tion, with  an  injunctlom  bond  of  sufficient 
size. 

I  have  stated  my  views  fully  on  certain 
branches  of  the  case  and  not  on  others,  doing 
at  this  time  no  more  than  to  show  that  as  at 
present  advised  and  on  the  facts  before  me, 
I  am  convinced  that  the  (<omplaiuant,  Poole, 
should  be  awarded  a  preliminary  injunction. 

An  order  will  be  entered  accordhigly. 
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MARYLAND  A  P.  B.  00.  T.  TUCKER. 
(Court  of  Appeals  of  Maryland.    Feb.  8,  19UJ 

1.  Etidirok  (i  478*)— Opiwiok  Bvidbwc»— 
Intoxication. 

A  witness  may  be  asked  whether  one  "ap- 
peared to  be  under  the  infiuence  of  liquor." 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  {  2244 ;   Dec.  Dig.  i  478.*] 

2.  EviDicNci:  (I  478*}— Opinion  Btidknc»— 
Qualification  of  witness. 

A  witness,  asked  whether  another  was  un- 
der the  influence  of  liquor,  by  answering,  "I  do 
not  know  whether  I  can  judge  or  not,"  disqual- 
ified himself  from  afterwards  stating  that  "in 
his  judgment"  the  witness  appeared  to  be  under 
the  influence  of  liquor. 

[EM.  Note.— For  other  cases,  see  Evidence^ 
Dec  Dig.  i  478.*] 

3.  Afpkai,  and  Ebbob  ({  206*)— Objxctionb 

—Admission  of  Evidence. 

Error  in  a  passenger's  action  against  a 
railroad  company  for  being  ejected,  in  permit- 
ting a  witness  to  testify,  after  stating  that  lie 
d'd  not  know  whetheq  he  could  judge  as  to 
plaintiff's  condition,  that  in  his  judgment  plain- 
tiff appeared  to  be  under  the  influence  of  liquor, 
was  not  reversible,  where  the  question  was  an- 
swered before  objected  to  and  no  motion  was 
made  to  strike  the  answer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1283-128&;  Dec.  Dig.  | 
206.*] 

4  Apfeai.  and  EIbbob  (|  1050*)  —  Habmless 
Ebbob  —  Admission  or  Btidbnck  —  Fact 
Otherwibb  Established. 

Error  in  a  passenger's  action  for  being 
ejected,  in  permitting  a  witness  to  testify  that, 
in  bis  Judgment  plaintiff  was  under  the  influ- 
ence olT  liquor  on  the  train,  after  witness  had 
stated  that  he  did  not  know  whether  he  could 
judge  thereof,  was  harmless  to  defendant,  where 
other  witnesses  testified  that  plaintiff  was 
drinking  and  under  the  influence  of  liquor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g{  4153-4166;  Dec.  Dig.  | 
1050.*] 

5.  Cabbieks  (I  883*>— Fassenoebb— Bjxotioit 

—Actions. 

In  a  passenger's  action  for  personal  in- 
juries by  being  ejected,  a  prayer  requested  by 
defendant  for  a  directnd  verdict,  based  upon  the 
theory  that  plaintiff  directly  contributed  to  his 
injury  by  his  intoxication,  was  properly  refus- 
ed, where  there  was  some  evidence  that  plaintiff 
was  not  intoxicated. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  383.*] 

a  CABancBS  (S  370*)— Passekoebb— EjEonoii 

— Undue  Violence. 

A  passenger's  voluntary  intoxication  would 
not  prevent  his  recovery  for  personal  injuries  in 
being  ejected  if  undue  violence  was  used. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1459;    Dec.  Dig.  {  870.*] 

7.  Cabbiebs  (i  384*)— Pabsenbebb- EjEcmoif 
— Instbuctions. 

In  a  passenger's  action  for  personal  in- 
juries by  being  ejected  while,  as  claimed  by  de- 
fendant, he  was  intoxicated,  a  requested  charge 
that  if  plaintiff,  when  requested  to  leave  the  cat 
platform,  was  abusive  of  the  brakeman,  and 
such  conduct  induced  greater  force  by  the 
brakeman  in  ejecting  plaintiff  than  would  have 
otherwise  been  applied,  but  that  only  such  force 
was  used  as  men  of  ordinary  prudence  would 
have  used  under  the  provocation  of  like  circum- 
stances,  plaintiff  could   not  recover,  was  proi^ 
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erij  refused;  it  being  the  duty  of  railroad  em- 

goftm  to  restrain  their  temper  and  use  no  more 
rce  than  necessary  in  the  performance  of  their 
duty,  and  abuse  and  resistance  by  plaintiff 
would  only  mid^te  the  damages  caused  by  ex- 
cessive yiolence  m  ejecting  bim  and  would  not 
defeat  recovery. 

[E<d.    Note.— For   other   eases,    m«    Carriers, 
Dec.  Dig.  I  384.*] 

S.  Cabbikbs  (I  384*)— PxsaENaSBS— Ejsoeeor 

— INSTBUOTIONS. 

In  a  passenger's  action  for  personal  in- 
juries by  being  ejected  after  he  had  refused  to 
leave  the  car  platform,  where  the  undisputed 
evidence  showed  that  all  passengers  were  given 
a  reasonable  opportunity  to  alight,  it  was  error 
to  refuse  a  requested  instruction  that  if  all  the 
passengers,  except  plaintiff,  left  the  car,  and 
plaintiff  had  a  reasonable  time  to  get  off  and 
failed  to  do  so,  he  ceased  to  be  a  passenger,  and 
defendant  was  not  under  the  obligations  of  a 
carrier  to  him ;  the  prayer  not  being  defective 
for  not  requiring  that  plaintiff  have  the  "op- 
portunity" as  well  aa  the  time  to  get  off. 

[Bid.    Note.— For   other   cases,    aee   CaRiexa, 
Dec.  Dig.  i  384.*] 

B.  CAKBiBBa  (I  883*)  —  Pabsenoebs  —  Jubt 

QUESTIOK— tjNNSCISSABT   VlOUEnCK. 

In    a   passenger's   action   for   personal   in- 

Jories  by  being  ejected,  evidence  held  to  make 
t  a  jnry  question  whetiier  plaintiff  was  ejected 
with  unnecessary  violence  and  indignity,  so  aa 
to  authorize  exemplary  damages. 

[Ed.    Note.— For   other   cases,   see '  Carriers, 
Dec  Dig.  {  383.*] 

10.  Cabbibbs   a  384*)  —  FAB8ENOKB8  —  Ejec- 
tion. 

An  instruction,  in  a  passenger's  action  for 
personal  injuries  by  being  ejected,  that,  if  de- 
fendant's agents  "struclc  and  beat  plaintiff  as 
alleged  in  plaintiSTs  declaration,"  the  jury 
should  consider  physical  and  mental  suffering  in 
allowing  damages,  did  not,  by  using  the  quoted 
phrase,  conflict  with  a  previous  part  Of  the  in- 
struction that  the  finding  should  be  based  on 
all  the  evidence  in  the  case,  and  was  not  mis- 
leading. 

[Ed.    Note.— For   other   ease*,   see   Carriers, 
Dec.  Dig.  I  384.*] 

11.  Cabbixbs   (S   384*)  —  Pabsbnoers  —  Ejbc- 
noN— Instbuctions—Cabe  Kequibed. 

In  a  passenger's  action  for  personal  in- 
juries by  being  ejected  while  intoxicated  as 
claimed  by  defendant,  the  court  instructed  that, 
if  plaintiff  was  accepted  as  a  passenger,  it  be- 
came defendant's  duty  to  exercise  for  plaintiff's 
safety,  during  his  trip  to  and  arrival  at  destina- 
tion, *  the  highest  degree  of  cure,  skill,  and  dili- 
gence consistent  with  the  nature  of  its  under- 
taking." and  also  instructed,  as  plaintiff's  sec- 
ond prayer,  tliat  defendant's  duty  was  not  lim- 
ited to  furnishing  transportation,  but  it  was 
also  bound  to  accord  him  good  treatment  And 
freedom  from  personal  rudeness  end  wanton 
interference  with  Itis  person  by  the  trainmen, 
and  also  instructed,  as  plaintiff's  third  prayer, 
that,  even  if  plaintiff  was  intoxicated,  the  in- 
toxication did  not  relieve  defendant  from  exer- 
cising toward  plaintiff  the  highest  degree  of 
care,  skill,  and  dilixpnce  consistent  with  the  na- 
ture of  its  undertaking.  Eeld,  that  tiie  iSrst 
and  third  instructions  were  erroneous  for  re- 
quiring the  ,hi^est  degree  of  '"skill,  etc.,"  in 
uadiwiting  passengers  and  protecting  them 
from  violence  by  its  trainmen,  when  it  was  only 
bound  to  exercise  ordinary  care  in  that  respect; 
but  the  second  prayer  was  not  objectionable, 
not  prescribing  any  degree  of  care. 

[Ed.    Note.— For   other   eases,   see    Carriers, 
Dec.  Dig.  t  384.*] 


12.  Cabbiebb   ({  382*)  —  Passenoebb  —  Ihju- 

BIES— INSTBUCTI0N»— EXXMPLABT     DAMAGES. 

In  a  passenger's  action  against  a  railroad 
company  for  injuries  from  being  ejected,  the 
court  proi>erly  instructed  that  if  plaintiff  was 
injured  1^  defendant's  agents  in  being  ejected 
as  alleged,  and  was  treated  with  unnecessanr 
violence  and  indignity,  the  jury  could  find  such 
further  damages  as  they  might  think  proiier  to 
punish  and  deter  defendant  in  the  future. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  g|  1478,  1483-1491;  Dec.  Dig.  I 
382.*] 

Appeal  from  Circuit  Gonrt,  Baltimore 
County;  N.  Cbarles  Burke  and  Frank  I. 
Duncan,  JndgeB. 

Action  by  Lawrence  G.  Tucker  against  tbe 
Maryland  &  PennsylTania  Railroad  Company. 
From  a  Judgment  for  plaintifr,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Tlie  following  prayers  were  given  and  de- 
nied: 

PlaintlfTs  first  prayer:  "If  tbe  Jnry  find 
that  tbe  plaintiff  was  received  and  accepted 
by  the  defendant  company  upon  one  of  its 
trains  of  cars  as  a  passenger  to  be  carried 
from  Bel  Air,  one  of  its  stations  on  its  road, 
to  Baltimore  City,  tbe  terminus  of  its  road, 
for  a  reward  to  tbe  defendant,  then  It  be- 
came and  was  tbe  duty  of  the  defendant  to 
exercise  for  the  plaintlfTs  safety  during  bis 
trip  to  and  arrival  at  said  city,  while  sncb 
passenger,  the  highest  degree  of  care,  skill, 
and  diligence,  consistent  with  tbe  nature  of 
its  undertaking."     (Granted.) 

Plaintiff's  second  prayer:  "If  the  Jury  find 
the  facts  stated  in  tbe  plaintlfTs  first  prayer, 
then  the  defendant's  said  duty  was  not  lim- 
ited to  merely  furnishing  the  plaintiff  trans- 
portation while  such  passenger,  but  also  to 
accord  him  good  treatment  and  freedom  from 
personal  rudeness  and  wanton  interference 
with  bis  person  by  its  agents  employed  in 
the  management  of  Its  train."     (Granted.) 

Plaintiff's  third  prayer:  "If  the  Jury  find 
the  facts  stated  in  tbe  plaintiff's  first  prayer, 
then,'  even  if  they  should  find  that  tbe  plain- 
tiff was  intoxicated  during  said  trip  and 
when  he  arriVed-  at  the  North  Avenue  Sta- 
tion, such  intoxication  did  not  relieve  the  de- 
fendant of  tbe  duty  to  exercise  toward  the 
plaintiff  the  highest  d^ree  of  care,  skill,  and 
diligence,  consistent  with  the  nature  of  Its 
undertaking."    (Granted.) 

Plaintiff's  fourth  prayer:  "If  tbe  Jury  find 
from  all  the  evidence  in  the  case  that  tbe 
servants  or  agents  of  the  defendant  In  charge 
of  said  train  struck  and  beat  tbe  plaintiff  as 
alleged  in  the  plaintllTs  declaiation,  then, 
in  estimating  tbe  damages,  they  are  to  con- 
sider tbe  physical  and  mental  suffering  to 
which  be  was  subjected  by  reason  of  tbe  said 
Injuries  and  to  allow  tbe  plaintiff  such  dam- 
ages as  in  tbe  opinion  of  tbe  Jury  will  be 
fair  and  Jast  compensation  for  tbe  injuries 
which  be  has  thereby  suffered."     (Granted.) 

Plaintiff's  fifth  prayer:  "If  tbe  Jnry  find 
from  all  tbe  evidence  in  tbe  cause  that  tbe 
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plaintiff  was  Injured  by  the  servants  and 
agents  of  the  defendant  In  charge  of  the 
train  as  alleged  In  his  declaration,  and  that 
the  plaintiff  was  treated  with  unnecessary, 
wanton,  and  reckless  violence,  and  indignity, 
then  they  may  find  such  further  damage  as 
they  may  think  proper  to  punish  such  con- 
duct and  deter  the  defendant  from  like  con- 
duct In  the  future."    (Granted.) 

Plaintiff's  sixth  prayer:  "Even  If  the  Jury 
should  believe  that  while  a  passenger  on  the 
defendant's  train  the  plaintiff  acted  In  a  dis- 
orderly manner,  and  that  It  became  necessary 
for  the  defendant's  servants  on  said  train  to 
remove  him,  still.  If  the  jnry  find  that,  In  re- 
moving the  plaintiff  from  the  train,  the  said 
servants,  In  charge  of  the  train,-  used  unnec- 
essary force  upon  his  person,  then  their  ver- 
dict must  be  for  the  plaintiff,  and  In  esti- 
mating the  damages  they  may  allow  the 
plaintiff  such  sum  of  money  as  In  their  judg- 
ment will  compensate  him  for  the  wounds  and 
Injuries  Inflicted  upon  him  by  the  use  of  such 
unnecessary  force.  If  they  And  such  woonds 
and  Injuries  were  Inflicted."     (Granted.) 

Defendant's  first  prayer:  "If  the  jury  find 
that  the  plaintiff  was  a  passenger  on  a  train 
of  the  defendant  on  the  16th  day  of  June, 
1908,  from  Bel  Air  to  Baltimore,  and  was  in- 
toxicated, and  on  the  arrival  of  the  train  In 
Baltimore  was  asleep,  and  when  aroused  did 
not  get  up  and  go  out  with  the  other  pas- 
sengers, but  remained  for  some  minutes  and 
until  It  was  necessary  to  remove  the  car  from 
the  station  platiorm  to  the  yard  and  refused 
to  leave  the  platform  of  the  car  when  re- 
quested by  the  brakeman,  and  was  abusive 
of  the  brakeman,  then  It  was  the  duty  of  the 
brakeman  to  remove  him  from  the  platform 
and  of  the  conductor  to  assist  the  brakeman 
In  so  doing,  and  if  the  jury  further  find  that 
the  conductor  and  brakeman  did  so  remove 
the  plaintiff,  and  in  doing  so  used  only  such 
force  as  was  necessary  for  the  purpose,  then 
the  plaintiff  Is  not  entitled  to  recover  In  this 
action,  and  their  verdict  must  be  In  favor  of 
the  defendant"    (Granted.) 

Defendant's  second  prayer:  "If  the  Jury 
find  the  facts  stated  In  the  defendant's  first 
prayer,  except  those  in  reference  to  the  de- 
gree of  force  used  la  removing  the  plalntlS 
from  the  car  platform,  and  further  find  that 
the  plaintiff  whefh  he  refused  to  leave  the  car 
platform  was  violent  to  and  abusive  of  the 
brakeman,  and  that  such  conduct  of  the 
plaintiff  Induced  greater  vigor  and  force  on 
the  part  of  the  brakeman  and  conductor  in 
ejecting  the  plalntlS  than  would  otherwise 
have  been  applied,  but  that  there  was  used 
only  so  much  as  men  of  ordinary  prudence 
would  have  used  unaer  the  provocation  of 
like  circumstances,  then  the  plaintiff  is  not 
entitled  to  recover  In  this  action,  and  their 
verdict  must  be  in  favor  of  the  defendant" 
(Refused.) 

Defendant's  third  prayer:  "If  the  Jury  find 
that  the  plaintiff  on  the  morning  of  June  le, 
1908,  was  under  the  influence  of  liquor  when 


he  boarded  the  defendant's  train  In  Bel  Air 
and  slept  from  near  Fallston  to  North  ave- 
nue, and  upon  reaching  North  avenue  did  not 
wake  up  and  leave  the  car  with  the  other 
passengers,  but  remained  In  the  car  for  sev- 
eral minutes  thereafter,  and  when  aroused 
went  upon  the  car  platform  and  would  not 
leave  at  the  request  of  the  brakeman,  but 
held  the  brake  wheel  and  rail  and  swore 
that  no  one  could  put  him  off,  that  Brakeman 
Wiggers  attempted  to  put  him  off,  but  failed 
and  'later  be  was  put  off  by  Conductor  Gold- 
en, that  be  was  then  under  the  Influence  of 
liquor,  and  that  neither  the  conductor  nor 
brakeman  used  more  force  than  was  neces- 
sary for  the  purpose  of  putting  him  off,  then 
their  verdict  must  be  In  favor  of  the  defend- 
ant"   (Granted.) 

Defendant's  fourth  prayer:  "If  the  jury 
flnd  that  the  plaintiff  was  a  passenger  on  de- 
fendant's road,  from  Bel  Air  to  Baltimore, 
and  that  when  the  train  on  which  he  was 
riding  reached  its  destination  at  the  Balti- 
more terminus,  and  that  all  the  passengers 
except  the  plaintiff  left  the  car,  and  that 
the  plaintiff  had  reasonable  time  to  get  off, 
and  that  he  failed  to  do  so,  then  he  ceased 
to  be  a  passenger,  and  the  obligation  of  the 
defendant  towards  the  plaintiff  as  a  pas- 
senger no  longer  existed."    (Refused.) 

Defendant's  fifth  prayer:  "That  under  the 
pleadings  there  is  no  legally  sufficient  evi- 
dence in  this  case  to  entitle  the  plaintiff  to 
recover,  and  their  .verdict  must  be  in  fiivor 
of  the  defendant"    (Refused.) 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PBARCB,  SCHMUCKE!B,  THOMAS, 
PATTISON,  and  URNBR,  JJ. 

D.  G.  Mcintosh  and  Stevenson  A.  Wil- 
liams, for  appellant  J.  J.  Archer,  for  ap- 
pellee. 

PBARCB,  3.  This  la  an  appeal  by  the 
defendant  below  from,  a  judgment  against  it, 
rendered  in  the  circuit  court  for  Baltimore 
county  In  an  action  brought  to  recover  dam- 
ages for  an  alleged  assault  and  battery  com- 
mitted upon  the  plaintiff  by  the  defend- 
ant's servants,  in  charge  of  defendant's  train, 
upon  which  plaintiff  had  been  carried  as  a 
passenger  from  Bel  Air  to  Baltimore. 

During  the  trial  two  exceptions  were  tak- 
en by  the  defendant,  one  to  the  exclusion 
of  evidence  offered,  and  one  to  the  ruling  on 
the  prayers.  The  plaintiff,  whose  home  was 
in  Harford  county  north  of  Bel  Air,  was  a 
member  of  the  First  Maryland  Regiment  in 
June,  1908,  and  had  been  in  camp  at  Ft. 
Howard  for  about  10  days  just  preceding 
the  occurrence  complained  of,  but  returned 
from  there,  by  way  of  Baltimore,  to  Bel  Air, 
on  the  morning  train,  on  June  16,  1908. 
There  he  was  paid  off  by  Capt  McComas, 
and  Immediately  purchased  a  round  trip 
ticket  from  Bel  Air  to  Baltimore  for  the 
purpose  of  going  to  the  theater  that  evening 
with  a  companion,  James  OuUlot,  and  the 
two  left  Bel  Air  on  the  12:55  train.      He 
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testified  tbat  he  was  fatigued  from  bis  da- 
ties  while  In  camp,  and  soon  after  leaving 
Bel  Air  fell  asleep,  and  was  asleep  when  the 
train  reached  Baltimore;  that  he  did  not 
wake  till  roused  by  GnlUot,  and,  being 
somewhat  dazed,  sat  still  a  minute  or  so, 
and  then  went  to  the  door  of  the  car,  where 
he  stopped  to  brush  his  hair,  when  some 
employ^  of  the  defendant  brushed  past  him 
with  some  remark  which  he  did  not  under- 
stand; that  he  then  went  out  on  the  plat- 
form of  the  car  to  leave  the  car  when  some 
one  gave  him  a  violent  shove;  that  be 
caught  hold  of  the  brake  wheel  and  turned 
round  to  see  who  It  was,  when  the  brake- 
man,  Frederick  Wlggers,  struck  him  In  the 
nose,  saying,  "Get  off,  you  son  of  a  bitch"; 
tbat  Wlggers  then  seized  him  by  the  shoul- 
ders, and  Daniel  Golden,  the  conductor,  seiz- 
ed bim  by  the  throat,  and  they  threw  him 
off  the  <»r  and  clear  across  the  station  plat- 
form, and  he  fell  almost  under  a  car  on 
the  opposite  side  of  the  platform;  that  he 
was  badly  bruised  and  Injured,  suffered 
much  pain,  and  still  suffers  when  he  has 
any  heavy  lifting  to  do.  Guillot's  version  of 
the  affair  makes  it  appear  that  there  was 
no  provocation  for  the  assault,  and  sub- 
stantially agrees  with  plaintiff's  account 
Claude  Brophy,  a  boy  of  IB  years,  also- tes- 
tified for  plaintiff,  and  his  account  agreed  in 
the  main  with  the  plaintiff's.  These  were 
the  only  witnesses  for  the  plaintiff  who  ac- 
tually saw  the  difficulty.  The  testimony  of 
the  brakeman  and  conductor  will  be  ad- 
verted to  in  considering  the  prayers. 

There  was  evidence  from  defendant's  wit- 
nesses— not  denied  by  plaintiff — that  when 
he  was  paid  off  be  had  an  altercation  with 
Capt.  McComas,  who  forbid  him  to  wear 
his  military  dress  coat  on  that  trip;  that 
he  used  profane  and  insubordinate  language 
to  his  commanding  officer ;  that  he  was  curs- 
ing and  swearing  In  a  boisterous  and  dis- 
orderly manner  at  the  station  before  taking 
the  train.  In  the  presence  of  ladles,  and  was 
rebuked  for  this  conduct  by  Constable  Sheri- 
dan; and  that  be  replied  that  be  (plaintiff) 
was  a  son  of  a  bitch.  There  was  also  direct 
evidence  tending  to  show  that  he  was  Intoxi- 
cated, and  other  evidence  tending  to  show 
he  was  not  intoxicated.  On  cross-examina- 
tion he  admitted  that  he  drank  a  glass  of 
beer  in  Baltimore  that  morning  before  start- 
ing to  Bel  Air,  and  that  he  carried  a  half 
pint  of  whisky  to  Bel  Air,  which  he  said 
was  for  his  friends,  and  that  he  had  only 
one  drink  out  of  that;  but  that  he  was  not 
intoxicated  that  day,  either  In  Baltimore,  or 
Bel  Air.  He  did  not  deny  cursing  or  swear- 
ing at  the  station,  or  being  warned  not  to  do 
so,  but  said  he  could  not  remember  either. 
It  thus  became  a  material  question  in  the 
case  whether  he  was  intoxicated  at  the  time 
of  the  difficulty. 

After  the  conductor,  €k>lden,  had  described 
what  occurred  at  that  time  he  saifl:  "I  saw 
bim  again  the  next  morning  when  he  went 


with  me  to  Bel  Air  on  the  train  which  left 
Baltimore  at  9:30.  He  looked  then  as  usual 
and  made  no  complaint"  The  witness  was 
then  asked,  "Were  you  able  to  form  any 
judgment  about  his  being  under  the  influ- 
ence of  liquor  the  day  before,  from  his  man- 
ner the  day  the  trouble  occurred?"  to  which 
he  replied:  "Well,  I  don't  know  whether  I 
can  judge  or  not,  but  I  thought  he  was  un- 
der the  Influence  of  liquor;  he  appeared  to 
me  to  be  under  the  Influence  of  liquor."  The 
record  then  proceeds,  "To  which  question 
and  answer  the  plaintiff  objected,  and  the 
court  sustained  the  objection,  whereupon 
the  defendant  excepted."  Upon  first  reading, 
the  Inquiry  here  would  seem  to  be  about  his 
condition  the  day  before  the  occurrence,  and 
not  at  tJie  time  of  the  occurrence,  and,  If  the 
court  below  so  understood  It,  there  could 
be  no  question  as  to  the  correctness  of  the 
ruling,  since  it  would  be  impossible  for  any 
one  to  judge,  from  the  manner  and  conduct 
of  another  on  a  given  day,  whether  he  was 
Intoxicated  on  the  day  before ;  but,  as  coun- 
sel on  both  sides  have  treated  the  question 
as  if  it  did  not  embrace  the  words  "the  day 
before," 'we  shall  assume  it  was  so  under- 
stood by  the  court  below. 

[1]  We  have  been  referred  In  the  appel- 
lant's brief  to  a  number  of  cases  from  courts 
of  high  repute  that  a  witness  may  be  asked, 
where  It  is  competent  to  prove  drunken- 
ness, whether  one  "appeared  to  be  under  the 
Influence  of  liquor,"  and,  after  a  careful  ex- 
amination of  , those  cases  and  considera- 
tion of  the  reasons  upon  which  they  rest,  we 
are  of  opinion  that  they  correctly  state  the 
law  in  a  case  like  the  present. 

In  State  v.  Pike,  49  N.  H.  399,  6  Am.  Rep. 
B33,  an  "indictment  for  murder,"  the  ques- 
tion was  permitted;  the  court  saying:  "In- 
toxication Is  a  fact  open  to  the  observa- 
tion of  any  one,  and  requiring  no  special 
skill  or  learning  to  discern  It." 

In  Choice  v.  State,  31  Ga.  467,  also  an 
indictment  for  murder,  the  witness  was  al- 
lowed to  say  that  "he  Judged  from  his  ap- 
I>earance  and  manner  the  defendant  had 
been  drinking,"  and  Judge  Lumpkin  said: 
"Such  expressions,  both  in  ordinary  life, 
and  in  the  courts,  convey  to  the  mind  with 
sufficient  certainty  the  condition  of  a  per- 
son, so  as  to  enable  one  to  pronounce  a  de- 
cision thereon  with  reasonable  assurance  of 
Its  truth." 

In  Aurora  v.  Hillman,  90  Hi.  61,  the  ques- 
tion allowed  was:  "Was  the  party  in  your 
opinion  under  the  influence  of  liquor?"  The 
court  said:  "A  witness  may  state  details  of 
conduct,  attitude,  gestures,  words,  tones,  ex- 
pression of  eye  and  face,  or  he  may  state 
the  fact  of  intoxication,  a  fact  which  he 
can  ascertain  by  personal  observation  as  he 
ascertains  other  facts." 

In  People  v.  Eastwood,  14  N.  T.  562, 
an  Indictment  for  murder,  a  witness  was 
allowed  to  say  whether  from  the  prison- 
er's conduct  and  deportment  he  was  In  his 
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judgment  to  any  considerable  extent  under 
the  Influence  of  liquor.  Tbe  court  said: 
"Tbe  inquiry  was  not  intended  to  bring  out 
an  opinion,  but  to  lead  tbe  witness  to  an- 
swer a  fact  whicb  he  saw.  •  •  •  wheth- 
er a  person  Is  drunk  or  sober,  or  how  far 
be  was  affected  by  intoxication.  Is  better 
determined  by  tbe  direct  answer  of  those 
who  have  seen  him,  than  by  dlscrlptlon  of 
his  conduct" 

In  State  t.  Shlnborn,  46  N.  H.  497,  88 
Am.  Dec.  224,  the  question  allowed  was 
whether  a  horse  appeared  to  be  frightened, 
and  the  court  said:  "It  Is  Impossible  to 
state  these  minute  characteristics  of  ait- 
pearance  and  the  like,  which  neverthelees 
may  lead  the  mind  to  a  satisfactory  conclu- 
sion, and  be  reasonably  reliable  in  judicial 
Invesagations.  *  *  *  In  these  cases  the 
conclusion  is  drawn  from  evidence  addressed 
to  the  eye,  or  ear,  or  both,  and  which  from 
its  very  nature  cannot  be  described  to  anoth- 
er." 

And  in  Parker  t.  Steamboat  C!o.,  109  Mass. 
449,  a  witness  was  allowed  to  say  that  a 
plaintiff  Injured  In  an  accident  "was  worse, 
and  not  able  to  do  as  much  work  as  be- 
fore"; the  court  saying,  "This  was  one  of 
many  cases  in  which  a  witness  may  state 
the  result  of  his  observation,  though  It  in- 
volves in  a  measure  his  opinion  or  judg- 
ment." 

[2]  But  we  are  of  opinion  that  this  wit- 
ness, by  answering,  "I  don't  know  whether 
I  can  judge  or  not,"  disqualified  himself 
from  afterwards  giving  as  hit  judgment  that 
he  appealed  to  be  under  tbe  Influence  of 
liquor,  and  that  there  was  therefore  no  error 
in  holding  that  part  of  his  answer  inadmis- 
sible; but  as  In  Aurora  v.  Hlllman,  when 
another  witness  had  flrst  said  he  could  not 
swear  the  party  was  Intoxicated,  he  could 
not  tben  be  asked  if,  from  what  he  saw, 
he  appeared  to  be  Intoxicated. 

[3]  In  any  event,  there  could  be  no  re- 
versible error  in  this  exception,  because  the 
question  was  answered  before  any  objection 
was  made;  there  was  no  motion  to  strike 
out  any  part  of  the  answer;  the  whole  an- 
swer remained  In  the  case,  and  the  defend- 
ant had  the  full  benefit  of  It  before  the  jury. 

[4]  Moreover,  tbe  fact  of  intoxication  was 
proved  without  objection  by  the  elder  Gull- 
lot,  who  said  he  could  certainly  tell  a  drunk- 
en man,  and  that  "both  plaintiff  and  Peter- 
son were  that  way,"  when  they  were  going 
to  tbe  station.  Sheridan  said,  "I  know  he, 
was  drinking,"  and  Myers  said  positively 
"he  was  under  tbe  influence  of  liquor." 

After  such  testimony  no  injury  could  be 
worked  by  Golden's  answer,  whatever  view 
might  be  held  of  tbe  propriety  of  the  ques- 
tion objected  to. 

We  now  come  to  the  prayers,  which  we 
shall  request  the  reporter  to  set  out  in  full; 
but,  before  considering  them,  we  shall  briefly 
summarize  tbe  more  important  testimony  of 


the  brakeman,  oondact<»,  and  yard  conduct- 
tor. 

Tbe  brakeman,  WIggers,  said:  "When  we 
got  to  Baltimore,  I  helped  all  the  passengers 
off  except  Tucker,  two  of  whose  friends 
were  trying  to  wake  him  up.  I  went  to  the 
rear  end  of  tbe  car  to  take  down  my  flags, 
and  when  I  came  in  be  was  up  and  near 
the  door,  when  a  car  cleaner  came  In  aud 
passed  blm.  When  I  got  to  the  platform  of 
the  car  be  was  out,  and  Gulllot  was  on  tbe 
station  floor  persuading  him  to  get  down.  I 
said  go  on  down,  and  be  said:  'Go  to  hell! 
I  am  not  going  down,  and  no  one  can  put 
me  down.'  I  started  to  put  blm  off,  but  he 
had  bold  of  tbe  brake  wheel,  and  I  could 
not  do  It,  as  I  have  lost  two  ribs  over  my 
heart  and  am  weak  there.  Then  I  started 
for  tbe  baggage  car  to  change  my  uniform. 
Just  then  the  conductor  came  out  of  tbe 
ladles'  car  and  told  Tucker  to  get  off,  and  he 
refused  and  cursed  us  both.  The  conductor 
then  went  past  Tucker  and  got  on  the  steps 
below  him,  put  his  arms  around  blm,  and 
pulled  him  down  the  steps  to  tbe  station 
floor.  I  caught  hold  of  his  clothing  to  help 
break  his  hold  on  tbe  wheel,  and  in  the 
struggle  my  hand  flew  In  his  face;  but  I 
did  not  intend  to  strike  him. '  The  conductor 
did  .not  say  a  word  to  Tucker  after  pulling 
him  down  tbe  steps,  and  went  away,  and  I 
went  to  tbe  baggage  car  and  changed  my 
uniform.  Tbe  train  bad  been  in  at  least  five 
minutes  when  the  difficulty  occurred.  Tuck> 
er  was  delaying  tbe  removal  of  the  train  to 
the  yard,  as  the  yard  engine  had  backed  up 
to  remove  It" 

The  conductor  testified:   That  on  reaching 
Baltimore  all  the  passengers  except  Tucker 
got  off,  aud  that  be  was  about  to  go  In  that 
car  to  tell  him  to  get  off  when  he  saw  a 
couple  of  bis  friends  have  him  by  the  arm 
bringing  blm  out,  and  he  thought  be  would 
get  off  with  them.    That  be  then  went  to 
the  baggage  car,  took  off  his  coat  and  cuffs, 
and  started  to  the  office  to  report,  having  bis 
coat  and  cuffs  in  bis  hand.    That  he  beard 
loud  talking  on  tbe  platform  of  the  smokiug 
car,  and,  going  there,  found  Tucker  holding 
on  to  the  brake  wheel,  saying  he  would  not 
get  off,  and  no  one  could  put  him  off.     That 
he  laid  bis  coat  and  cuffs  on  a  seat  In  the 
ladles'  car,  forced  bimsdf  behind  Tucker  on 
the  platform,  aud  got  down  on  the  first  or 
second  step,  reached  bis  arms  around    his 
neck,  and  brought  blm  down  to  the  station 
platform,  and  then  let  him  drop.     That  he 
then  put  on  bis  coat  and  cuffs  and   started 
away.     Saw  Tucker  start  batdc  up  tbe  car 
steps,  and   beard   tbe  yard  conductor,    Mr. 
Koontz,  order  him  off.    That  when  the  train 
gets  to  Baltimore,  the  passengers  and  bag- 
gage are  unloaded,  which  usually  takes  three 
to  four  minutes.    Tbe  engine  is  cut  loose,  and 
the  yard  engine  backs  up  to  take  tbe  train 
to  the  yard.    And  that  the  yard  conductor 
was  there  waiting  to  take  the  train  to  the 
yard  until  Tucker  got  qIL 
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KoontB  testified:  That,  before  the  difficul- 
ty began,  all  the  passengers  had  gone  up  the 
platform,  except  two  soldier  boys  standing  at 
the  car  steps  and  asking  Tucker  to  get  off. 
He  had  hold  of  the  brake  -wheel  and  refused 
to  get  off;  said  he  would  stay  as  long  as  he 
pleased  and  no  one  could  put  blm  off.  The 
conductor  then  came  a^d  told  him  to  get  off, 
but  he  refused.  That  the  conductor  then  put 
his  arms  around  him  and  drew  him  to  the 
station  floor;  Golden  getting  down  first. 
That  Tucker  then  started  to  go  back  on  the 
car,  but  witness  told  him  to  get  off,  that  he 
had  to  shift  the  train,  and  Tucker  then  de- 
sisted, find  his  two  friends  came  to  him. 
And  that  it  was  from  four  to  six  minutes 
after  the  train  got  In  until  Tucker  waa  re-, 
moved  from  the  car.  He  said  that  he  was 
looking  at  the  parties  while  Golden  was  pull- 
ing him  off  the  platform,  and  saw  Wlggers 
standing  behind  Tucker,  but  he  did  not  strike 
him. 

[(]  The  defendant's  fifth  prayer  was  pred- 
icated upon  the  theory  that  the  plaintiff 
directly  contributed  to  his  Injury  by  his  vol- 
untary intoxication ;  but  there  was  some  evi- 
dence, though  slight,  that  he  was  not  intox- 
icated, and  that  alone  wou}d  forbid  the 
granting  of  that  prayer. 

[I]  Nor  would  we  Va  prepared  to  say,  in 
a  case  of  this  oharatter,  that  conceded  In- 
toxication would  defeat  recovery,  there  be- 
ing any  evidence  of  undue  violence  by  de- 
fendant's servants  while  plaintiff  was  a  pas- 
senger.   This  prayer  was  properly  refused. 

[7]  The  defendant's  second  prayer  Is  skill- 
fully drawn,  and  presents  a  question  capable 
of  argument;  but  we  think  it  was  properly 
refused.  Difficult  as  It  undoubtedly  Is  quiet- 
ly to  accept  abusive. and  opprobrious  lan- 
guage, it  Is  the  duty  of  servants  of  carriers 
of  passengers  to  restrain  their  own  temper 
and  passion,  under  such  provocation,  and  to 
refrain  from  any  more  force  or  violence  than 
Is  necessary  in  the  performance  of  their  duty 
to  their  master.  The  use  of  greater  force  or  vi- 
olence than  was  reasonably  necessary  in  re- 
moving plaintiff  from  the  car  would  not  be  the 
use  of  only  so  much  as  servants  of  ordinary 
prudence  in  their  situation  were  at  liberty  to 
use.  The  use  of  excessive  force  or  violence, 
even  under  abuse  and  violent  resistance  on 
the  part  of  the  plaintiff,  could  only  be  con- 
sidered In  mitigation  of  damages  and  could 
not  defeat  recovery. 

[t]  The  defendant  earnestly  contends  that 
Its  fourth  prayer  should  have  been  granted, 
and  this  Is  the  conclusion  we  have  reached. 

In  Wood  on  Railways,  p.  1218,  the  rule  Is 
stated  to  be  that  the  relation  of  passenger 
and  carrier  terminates  after  the  arrival  of 
the  train  at  Its  destination  and  after  the 
passenger  has  had  reasonable  tline  and  oppor- 
tunity to  leave  the  premises.  This  is  the 
rational  rule,  and  it  has  been  frequently  ap- 
proved. The  author,  in  stating  the  rule 
nkove,  uses  the  word  "premises"  to  Indicate 
the  continuance  of  the  relation  of  passenger 


after  leaving  the  train,  where  one  is  Injured 
by  reason  of  some  defect  in  the  station  or 
Its  approaches  under  the  control  of  the  de- 
fendant, but  In  this  case  that  question  does 
not  arise,  and  the  word  "car"  may  be  substi- 
tuted for  "premUea." 

In  Imhoff  V.  Chicago  &  Milwaukee  R.  W. 
Co.,  20  Wis.  344,  the  plaintiff  was  a  passen- 
ger from  Chicago  to  MUwankee,  the  ter- 
minus of  the  railway,  and  was  injured  after 
the  arrival  there,  and  vhlle  still  In  the  car,  ^ 
.by  being  knocked  down  while  the  car  was 
backing.  There  was  a  conflict  of  evidence 
as  to  the  length  of  time  between  the  arrival 
and  the  backing  of  the  train.  The  lower 
court  refused  the  following  instruction  ask- 
ed by  the  defendant,  "that  If  the  train  bad 
stopped  a  reasonable  time  to  enable  all  the 
passengers  to  get  off,  and  plaintiff  remained 
on  the  car,  and  afterwards  received  the  In- 
Jury  In  attempting  to  get  off  while  the  car 
was  in  motion,  she  could  not  recover."  The 
Judgment  in  favor  of  the  plaintiff  was  re- 
versed for  error  In  prayers  granted  the 
plaintiff,  and  the  court  did  not  actually  pass 
on  the  above  prayer;  but  the  court  said: 
"Whether  the  contract  of  common  carrier 
was  In  force  at  the  time  of  the  accident  was 
a  severely  contested  point"  And  added: 
"It  appears  to  us  that  when  the  train  ar- 
rived at  Milwaukee,  and  the  plaintiff  knew 
it,  and  a  reasonable  time  had  elapsed  for 
her  to  get  off  the  cars,  the  relation  of  com- 
mon carrier  ceased;  and  a  reasonable  time 
is  the  time  within  which  persons  of  ordinary 
care  and  prudence  under  like  circumstances 
get  off." 

The  case  of  Kaase  t.  Gulf,  Col.  &- Santa 
F6  R.  R.,  41  Tex.  Olv.'App.  370,  92  S.  W. 
444,  is  almost  Identical  with  the  case  before 
us.  Plaintiff  was  a  passenger  from  Lam- 
pasas to  Gemple,  the  terminus  of  the  rail- 
road. He  was  asleep  when  the  train  reach- 
ed Gemple,  and  there  was  evidence  of  his 
Intoxication.  The  conductor  announced  the 
arrival  of  the  train,  and  all  the  passengers 
except  plalntUT  left  the  train.  The  car 
cleaner  entered  the  car  about  five  minutes 
after  the  arrival  of  the  train,  when  the  con- 
ductor left  for  his  home,  and  the  brakeman 
started  for  hla  home,  but  heard  the  car 
cleaner  trying  to  get  the  man  off  and  went 
back  to  help  him,  when  the  alleged  assault 
occurred.  There  was  a  verdict  for  plaintiff, 
and  on  appeal  the  court  said:  "The  testi- 
mony submitted  by  defendant  was  such  as 
Justified  the  Jury  in  finding  the  train  bad 
been  there  a  reasonable  and  sufficient 
length  of  time  for  passengers  to  get  off. 
*  *  *  In  other  words,  we  hold  that  the 
testimony  offered  by  the  defendant  supports 
a  finding  that  the  plaintiff  was  not,  at  the 
time  he  was  assaulted,  a  passenger." 

The  coutention  of  the  plaintiff  is  that  in 
the  case  before  us  this  fourth  prayer  is  de- 
fective because  it  does  not  couple  opportu- 
nity with  tintje.  It  may  be  conceded  that 
such   prayers  are  usually  so  framed,  and 
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there  are  cases  In  which  It  might  be  essen- 
tial to  Include  opportunity  as  well  as  time; 
as  where  a  train,  either  at  a  way  or  terminal 
station,  stops  long  enough  to  enable  any 
passenger  to  get  off  but  does  not  stop  at  the 
usual  or  at  a  safe  and  proper  place  for  that 
purpose.  But  under  the  facts  of  this  case 
the  word  opportuttity  would  add  nothing  to 
the  meaning  of  the  prayer.  The  undteputed 
evidence  shows  that  both  time  and  oppor- 
,  tunlty  had  been  given  for  all  to  alight  after 
he  was  awakened  at  a  safe  place,  and  that 
all  had  alighted  In  safety  from  the  same 
car  and  at  the  same  place  where  plaintiff, 
according  to  defendant's  evidence,  persistent- 
ly refused  to  alight.  In  this  state  of  proof, 
no  x)0S8lble  Injury  could  have  been  done  the 
plaintiff  by  the  omission  of  that  word,  and 
we  are  of  opinion  the  prayer  should  have 
been  granted  as  offered. 

[I]  There  was  evidence  on  the  part  of  the 
plaintiff  sufficient  to  take  the  case  to  the 
jury  on  the  question  of  unnecessary  violence 
and  lndtgnlf7,  and  the  plalntifTs  fifth  and 
sixth  prayers  we  tha:efore  think  were  prop- 
erly granted,  and  we  discover  no  error  In 
granting  the  plalntifTs  fourth  prayer. 

[10]  We  do  not  think  the  reference  in  It 
to  the  allegation  of  the  declaration  aa  to  the 
striking  and  beating  of  the  plaintiff  was  in 
conflict  with  the  previous  requirement  tliat 
the  finding  should  be  based  "on  all  the  evi- 
dence in  tl>e  case,"  or  that  its  pliraseology 
could  mislead  the  Jury. 

[II]  The  general  principles  involved  in  the 
plaintiff's  first  and  second  prayers,  when 
granted  in  cases  growing  out  of  injuries  re- 
ceived' by  passengers  as  the  result  of  acci- 
dents in  the  actual  operation  of  the  train, 
are  too  well  established  to  admit  of  question, 
and  the  highest  degree  of  care,  skill,  and  dil- 
igence is  the  standard  in  all  such  cases.  It 
is  applicable  in  cases  of  defective  roadbed, 
engines,  cars,  or  any  appliance  used  in  the 
operation  of  trains ;  to  defects  in  the  sta- 
tions or  the  approaches  thereto.  In  the  con- 
trol of  the  defendant;  and  to  collisions  re- 
sulting from  neglect  of  orders,  or  other  neg- 
ligence of  those  in  charge  of  the  operation 
of  the  train.  This  rule  was  expressed  in 
Stokes  V.  Saltonstall,  13  Pet  181,  10  L.  Ed. 
116,  followed  in  other  cases,  as  binding  the 
carrier  "to  transport  lils  passengers  safely  as 
far  as  human  care  and  foresight  can  go." 
And  the  reason  for  this  rule  is  that  accidents 
arising  from  the  causes  above  mentioned 
can  be  generally  avoided  by  extraordinary 
foresight;  whereas,  an  Injury  received  in  an 
assault  upon  a  passenger  by  a  servant  of  the 
carrier  is  not  dependent  upon  foresight,  and 
cannot  be  anticipated  by  the  carrier,  unless 
he  has  negligently  employed  or  retained  a 
servant  whose  character  he  knew,  or  might 
have  known  by  exercise  of  due  care,  render- 
ed him  in  this  respect  unfit  for  bis  position, 
and  in  this  case  there  is  no  evidence  of  such 
unfitness. 

In  this  case  therefore  the  defendant  ear- 


nestly contends  that  the  plaintiff's  first,  sec- 
ond, and  third  prayers  were  improperly 
granted,  and  upon  full  consideration  this 
contention  seems  to  be  founded  in  reason, 
and  to  be  supported  by  satisfactory  author- 
ity, at  least  as  to  the  first  and  third  prayers. 

In  Pa.  B.  B.  v.  Boy,  102  U.  S.  456,  26  L. 
Ed.  141,  the  court  sa^ :  "The  carrier  is  re- 
sponsible for  injuries  received  by  passengers 
in  the  course  of  transportation  which  might 
have  been  avoided  or  guarded  against  by  the 
exercise  upon  his  part  of  extraordinary  vig- 
ilance, aided  by  the  highest  skill,  and  this 
caution  and  vigilance  must  necessarily  be 
extended  to  all  the  agencies  or  means  em- 
ployed by  the  carrier  in  the  transportation 
of  passengers" — ^and  proceeded  to  make  spe- 
cial mention  of  the  vehicles  and  appliances 
of  transportation,  without  ■  any  intimation 
that  the  rule  had  been  or  should  t>e  extended 
to  an  unforeseen  assault  upon  a  passenger, 
and  we  have  seen  no  case  in  which  it  has 
been  so  extended. 

In  Stewart  v.  Brooklyn  &  Cross  Town  B 
W.,  90  N.  T.  591,  43  Am.  Bep.  186,  cited  in 
Steamboat  v.  Brockett,  121  D.  S.  645,  7  Sup. 
Ct  1039,  30  h.  Ed.  1049,  it  was  held  that  a 
carrier  undertakes  to  protect  his  passengers 
while  being  conveyed  against  the  misconduct 
of  its  own  servants  wliile  engaged  in  execut- 
ing the  contract,  without  characterizing  the 
degree  of  care  to  which  he  is  held;  but  in 
the  latter  case,  after  citing  the  former,  the 
court  expressly  declared  what  was  the  de- 
gree of  care,  saying:  "This  rule  is  founded 
upon  public  policy  and  convenience;  every 
person  is  bound  to  use  due  care  in  the  con- 
duct of  his  business." 

In  Hewes  v.  P.  W.  &  B.  B.  B,  76  Md.  165, 
24  Atl.  325,  the  court,  by  intimation,  strongly 
suggests  the  soundness  of  the  defendant's 
distinction.  The  plaintiff  alleged  that  she 
was  carried  beyond  her  destination  because 
the  train  did  not  stop  there  long  enough  to 
enable  her  to  leave  the  car  with  safety.  The 
court  said ;  "The  appellant's  counsel  in  their 
argument  placed  much  reliance  upon  a  sup- 
posed analogy  between  the  duty  of  the  car- 
rier to  discharge  passengers  at  their  destina- 
tion and  bis  duty  to  provide  for  their  safety 
while  the  journey  was  in  progress.  But  the 
two  conditions  are  by  no  means  similar. 
From  motives  of  humanity  the  law  requires 
carriers  of  passengers  to  use  the  utmost  care 
and  diligence  in  guarding  against  accidents 
which  may  endanger  the  lives  or  limbs  of 
the  persons  whom  they  undertake  to  trans- 
port"—and  then  referred  to  B.  ft  O.  B.  R. 
V.  Worthington,  21  Md.  283,  83  Am.  Dec.  578, 
in  wUch  this  court  adopted  the  language  of 
Chief  Justice  Shaw  in  McElIroy  v.  Nashua 
&  Lowell  R.  B.  Co.,  4  Cush.  (Mass.)  402.  50 
Am.  Dec.  794,  requiring  "the  most  exact 
care  and  diligence  not  only  in  the  manage- 
ment of  the  trains  and  cars,  but  also'  in  the 
structure  and  care  of  the  tracks  and  in  all 
the  subsidiary  arrangements  necessary  to 
the  safety  of  the  passengers." 
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In  the  Hewes  Case,  supra,  this  conrt  added: 
'"But  there  Is  no'  such  absolute  and  uncondi- 
tional duty  to  discharge  passengers  at  their 
destination.  He  must  of  course  inform  them 
that  the  end  of  their  Journey  has  been  reach- 
ed, and  be  must  afford  them  proper  and  reo- 
lonahle  means  and  faoUities  for  'departing  In 
safety  from  the  vehicle  of  transportation. 
The  traveler  la  possessed  of  volition,  and 
he  may  not  choose  to  leave  the  vehicle;  or 
he  may  through  negligence  and  Inattention 
disregard  the  opportunity  to  leave  which  has 
been  given  him." 

In  Miami  R.  R.  v.  Wetmore,  19  Ohio  St. 
134,  2  Am.  Rep.  373,  speaking  of  a  granted 
prayer  exactly  correct  but  not  adopted  to  the 
facts  of  the  case,  the  court  said:  "A  ciharge, 
though  not  strictly  objectionable  in  point  of 
law,  but  which  leaves  the- jury  to  draw  an 
incorrect  inference  from  facts  In  the  case 
material  to  the  issue,  will  constitute  ground 
for  a  new  trial,  where  it  is  reasonable  to 
suppose,  from  a  consideration  of  the  whole 
evidence,  that  a  different  verdict  would  have 
beea  rendered  if  the  jury  had  l>een  fully 
instructed.  The  charge  ought  not  only  to  be 
correct,  but  to  be  so  adopted  to  the  case  as 
not  to  be  misconstrued  or  misunderstood  by 
the  Jury  in  the  application  of  the  law  to  the 
facts  as  th^  may  find  them  from  iba  evl- 
denca" 

The  precise  question  for  our  consideration 
was  presented  and  decided  in  111.  Gent  R.  R. 
Co.  y.  Minor,  69  Miss.  710,  11  South.  101,  16 
L.  R.  A.  627.  The  plaintiff  was  Injured  on 
an  excursion  train  by  a  pistol  shot  wantonly 
flred  by  a  fellow  passenger.  The  evidence 
showed  there  was  much  disorder  among  the 
passengers,  and  that  the  conductor,  when 
appealed  to  to  suppress  it,  said  "he  did  not 
care  what  they  did  so  that  he  got  his  fares." 
The  court  granted  the  plaintiff  a  long  in- 
struction, the  opening  sentence  of  which  was 
as  follows:  "Railroad 'Companies  are  bound 
to  exercise  very  great  vigilance  and  care  In 
maintaining  order  and  guarding  passengers 
against  violence  from  any  source,  which 
might  reasonably  be  anticipated  or  naturally 
expected  to  occur  In  view  of  all  the  circum- 
stances and  the  number  and  character  of  the 
persons  on  board."  The  court  said:  "The 
opening  statenaent,  the  Initial  legal  abstrac- 
tion, is  palpably  incorrect,  and  was  doubtless 
Injuriously  misleading.  If  this  is  correct,  the 
jury  was  told  that  the  highest  degree  of  vigi- 
lance and  care  was  the  test  to  be  applied  to 
the  conduct  of  the  company's  servants  in 
guarding  Minor  or  other  passengers,  or,  to 
put  It  In  another  way  for  the  purpose  of  ex- 
pressing its  unsoundness,  if  the  conductor 
and  servants  of  the  railroad  company  were 
in  the  slightest  degree  wanting  in  vigilance 
and  care,  then  MHor  was  entitled  to  recover. 
Stated  in  any  form,  the  proposition  is  not 
true.  •  *  *  And  its  hurtfalness  is  not 
cnred  in  other  conflicting  instructions  given. 


in  which  the  jury  were  told  tliat  reasonable 
care  and  diligence  was  the  measure  of  ap- 
pellant's accountability." 

In  the  case  before  us  the  first  and  second 
prayers  of  the  plaintiff,  though  different  in 
verbiage  from  the  instruction  in  the  Missis- 
sippi case,  had  the  precise  effect  of  that  in- 
struction, and  we  are  constrained  to  hold 
that  they  are  not  adapted  to  the  facts  of  the 
case  and  were  improperly  granted.  The  vice 
of  these  prayers  is  emphasized  by  the  inva- 
sion in  each,  of  the  word  skill,  which  mani- 
festly could  have  no  appropriate  place  in  the, 
instruction  even  if  they  were  not  erroneous 
because  laying  down  a  false  standard  of  care 
and  diligence,  as  applicable  to  the  facts  of 
the  cas& 

We  do  not  think,  however,  that  the  plain- 
tlfTs  second  prayer  faUs  wiUiin  the  condem- 
nation of  the  first  and  tlilrd.  It  does  not 
enunciate  their  false  standard  of  care.  The 
reference  to  the  first  prayer  is  to  the  facts 
only  there  required  to  be  found,  viz.,  that 
plaintiff  was  a  passeng^  on  defendant's  road 
from  Bel  Air  to  Baltimore  for  a  reward  to 
defendant;  and  the  only  legal  proposition 
stated  is  that  the  contract  of  carriage  in- 
cluded good  treatment  and  immunity  from 
wanton  interference  and  personal  rudeness, 
without,  however,  prescribing  any  degree  of 
care  to  be  observed  in  the  execution  of  this 
feature  of  the  contract 

The  language  iB  the  same  approved  by 
Judge  Clifford  in  Pendleton  y.  Kinsley,  3 
Cliff.  427,  Fed  Gas.  No.  10,922,  and  in  other 
cases. 

[12]  We  perceive  no  error  In  granting  that 
prayer,  nor  in  the  overruling  of  the  defend- 
ant's special  exceptions  to  the  plaintUTs  fifth 
prayer. 

But  for  error  in  granting  plaintifTs  first 
and  third  prayers,  and  in  refusing  defend- 
ant's fourth  prayer,  the  judgment  most  be 
reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded 


(116  Md.  1»6) 

HOGAN  V.  McMAHON. 
(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  TeitanCT    in    COUlfON    (I    28*)— LlABIUTT 
OF  GOTENANTS. 

One  tenant  in  common  is  not  liable  to  his 
cotenaht  for  use  and  occupation  of  the  common 
property,  unless  there  has  been  an  ouster  of  the 
cotenant. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §{  76-«8;  Dec  Dig.  ( 
28.*] 

2.  Tenakct   ih   Gouuoir   (J  37»)— Account- 
ing. 

Where  suit  proceeds  on  the  theory  of  ten- 
ancy in  common  between  the  parties  the  only 
accounting  allowable  is  that  permissible  under 
snch  tenancy. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  §  37.*] 
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3.  Tbkanct  in  Cohmon  (S  SO*)— Contbibti- 
TioN— Incumbrances. 

One  tenant  in  common  is  entitled  to  con- 
tribution from  his  cotenant  for  liens-  and  in- 
cumbrances paid  by  him,  including  mortgages, 
taxes;  and  ground  rent. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent.  Dig.  {{  95,  96,  96;  Dec.  Dig. 
I  30.»] 

4.  TK17AI7CT   IN   COMUON    (|   29*)— CONTBIBU- 
TION— lUPROVKMENTS. 

Generally,  one  cotenant  ia  entitled  to  c«m- 

tribution  from  his  cotenant  for  necessary  re- 
pairs, and  improvements  made  with  the  latter's 
assent. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {§  89-92,  94;  Dec.  Dig.  | 

5.  Tbhanct  vx  CoiuioN   (I  87*)— Account- 
ing—laEN. 

A  cotenant  is  entitled  to  a  lien  for  money 
found  to  be  due  bim  on  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Tenancy  In 
Common.  Cent.  Dig.  f  106 ;   Dec.  Dig.  i  37.*] 

6.  TENANCY     IN     COIOION     CI    37*)— ACCOUNT- 
ING— LiKN— Enforcement. 

A  cotenant's  lien  for  an  amount  found  due 
him  on  an  accounting  should  be  enforced  by 
sale  of  the  property,  and  not  by  directing  con- 
veyance of  the  debtor's  interest  on  default  in 
I>ayment. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  |  87.*] 

7.  Bqurrr    (i    232*)— Pleading— Demubbkb— 
Bnx  Good  in  Part. 

A  demurrer  to  a  whole  bill  ia  properly 
overruled  though  partly  good. 

[£jd.  Note. — For  other  cases,  see  ESdoity, 
Cent.  Dig.  §  508;   Dec.  Dig.  §  m*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Alfred  S.  Mies,  Judge. 

Bill  by  Thomas  J.  Began  against  Mary  B. 
McMahon.  From  a  decree  orerruUng  a  de- 
murrer to  the  cross-bill,  plaintiff  appeals. 
Affirmed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCE,  SCHMUCKER,  THOMAS,  PAT- 
TISON,  and  DBNER,  JJ. 

Allan  C.  Girdwood,  for  appellant  Charles 
R.  Scbirm,  for  appellee. 

BOTD,  C.  3.  The  appellant  filed  a  bUl  in 
equity  against  the  appellee  for  the  sale  of  the 
property  described  tiierein,  on  the  ground  that 
a  partition  could  not  be  made  without  loss 
and  injury  to  the  parties,  who  were  tennhts 
tn  common.  The  answer  having  been  except- 
ed to,  an  amended  answer  was  filed,  with 
leave  of  the  court,  and  a  cross-bill  by  the 
appellee  against  the  appellant  was  also  filed. 
This  appeal  was  taken  from  an  order  over- 
ruling a  demurrer  to  the  cross-bill. 

The  amended  answer  admitted  the  allega- 
tions of  the  bill,  but  denied  that  the  plain- 
tiff was  entitled  to  relief,  because  the  appel- 
lee had  expended  over  $1,200  for  the  perma- 
nent benefit,  improvement,  and  preservation 
of  the  property,  and  the  amount  for  which 
the  plaintlfli  was  alleged  to  be  responsible 
was  far  in  excess  of  the  value  of  bis  interest 
In  the  property.  The  cross-bill  alleges  that 
on  April  28,  1897,  Ellen  Hogan,  the  mother 


of  the  appellant  and  the  appellee,  conveyed 
the  property  to  them  subject  to  an  annual 
ground  rent  of  $28,  and  subject  "to  the  op- 
eration of  two  mortgages  from  said  Ellen 
Hogan  to  the  Loyola  Building  Association  of 
Baltimore  City."  It  also  alleges  that  Ellen 
Hogan  lived  with  ber  said  two  children  in 
the  house  erected  on  the  lot  for  about  21 
years  prior  to  her  death,  which  occurred  on 
May  8,  1907,  and  that  after  ber  death  the 
appellant  continued  to  live  with  the  appellee 
in  the  house  until  some  time  In  1906,  "when 
of  his  own  accord  he  left  the  same  and  has 
not  returned  to  live  or  sojourn  therein  al- 
though he  has  never  been  denied  free  access 
thereto  or  the  enjoyment  thereof  by  your 
oratrlx." 

It  further  diarges  that  Ellen  Hogan  on 
July  7,  1887,  mortgaged  the  lot  to  the  Loyo- 
la Perpetual  Building  Association  for  $375, 
which  was  released  on  October  31,  1893, 
and  on  that  day  she  made  another  mortgage 
to  that  Building  Association  which  was  sub- 
sequently increased  to  the  extent  of  $125, 
for  $250,  which  latter  mortgage  was  re- 
leased on  April  13,  1903;  that  the  appellee 
paid  off  $645.13  with  Interest  of  said  two 
mortgages  at  the  request  of  Ellen  Hogan  and 
with  the  knowledge  and  assent  of  the  appel- 
lant, and  that  with  his  knowledge  and  assent 
she  also  paid  ground  rent  amounting  to  $330, 
state  and  city  taxes  amounting  to  '$196.84, 
also  insurance,  recording  and  other  fees  con- 
nected with  the  mortgages  and  releases,  wa- 
ter rent,  $15  for  painting  the  house,  and  $30 
for  papering  five  rooms  and  the  hallway. 

It  then  alleges  that  the  appellant  is  liable 
for  one-half  of  the  amount  she  has  so  paid, 
and  that  the  value  of  his  interest  Is  much 
less  than  the  money  exx>ended  by  ber  for 
which  he  is  responsible,  and  that  a  sale  of 
the  property  In  accordance  with  his  bill 
would  entail  great  expense  and  hardship  up- 
on her  and  would  ii\  no  wise  inure  to  his 
benefit  The  prayers  of  the  cross-bill  are: 
(1)  that  there  be  a  determination  by  the 
court  of  the  amount  of  expenditures  made  by 
her  for  the  permanent  benefit.  Improvement 
and  preservation  of  the  property;  (2)  that 
she  be  decreed  to  have  a  lien  upon  the  inter- 
est of  the  appellant  to  the  extent  of  the 
amount  paid  by  her  and  for  which  he  may  be 
found  to  be  liable;  (3)  that  he  be  required  to 
pay  ber  such  amount  as  may  be  so  found  be- 
fore any  further  action  Is  taken  on  his  bill, 
"and  in  default  of  such  payment  within  such 
time  as  may  be  prescribed  by  this  court  that 
a  trustee  may  be  appointed  to  convey  to  your 
oratrlx  the  Interest  of  the  said  Hogan  in  and 
to  said  property" ;  and  (4)  for  general  relief. 

It  Is  admitted  by  the  answer  to  the  origi- 
nal bill  that  the  appellant  and  appellee  are 
tenants  in  common,  and  that  the  appellee  liv- 
ed with  her  mother  until  the  latter's  deatli. 
but  we  do  not  find  anything  In  the  cross-bill 
to  justify  the  statement  made  in  the  appel- 
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lant's  brief  that  the  appellee  had  lived  Id 
the  honse  for  over  18  yeara,  paying  the  ex- 
penses as  they  accrued,  "and  enjoying  the 
exclusive  use  of  the  same."  On  the  contrary, 
It  alleges  that  the  appellant  continued  to  live 
with  the  appellee  In  said  honse  until  some- 
time In  the  year  1906,  when  he  left  of  his 
own  accord,  and  has  never  been  denied  free 
access  thereto  or  the  enjoyment  thereof,  as 
stated  above.  The  demurrer  to  the  cross-blU 
admits  that  allegation,  and  we  must  assume 
It  to  be  so. 

[1]  There  Is  nothing  on  the  face  of  the 
cross-bill  for  which  it  can  be  said  that  there 
was  an  ouster,  and  the  rule  ip  Maryland  la 
that  "one  tenant  in  common  cannot  be  held 
liable  to  bis  cotenanta  for  use  and  occupa- 
tion of  tlie  common  property,  unless  there 
lias  been  an  ouster  of  his  cotenants."  Israel 
V.  Israel,  30  "Md.  120,  96  Am.  Dec.  571.  The 
court  distinguished  that  case  from  Rldgely 
V.  Bond,  18  Md.  433,  by  pointing  out  that  in 
the  latter  Rldgely  bad  been  In  exclusive  pos- 
session of  the  premises  and  claimed  title 
thereto,  and  said:  "Here  was  an  exclusive 
possession  by  Rldgely,  accompanied  by  a  re- 
ceipt of  the  whole  rents  and  profits,  with  a 
claim  of  title  to  the  whole  property,  which 
was  a  clear  ouster  of  his  cotenants ;  and  up- 
on the  sale  of  the  property  a  decree  very 
properly  was  passed  against  him  for  an  ac- 
count of  the  rents  and  profits  received,  upon 
the  well-established  principle  that  where  one 
tenant  in  common  ousts  his  cotenants  and  re- 
ceives the  rents  and  profits,  be  shall  be  held 
to  account  to  the  others  for  their  propor- 
tion." In  Israel  v.  Israel  the  court  went  on 
to  say  Qiat,  "While  It  seems  to  be  well  set- 
tled law  that  where  one  tenant  In  common 
acta  as  ballUf  for  the  other,  or  is  in  tbe  ex- 
clusive perception  of  the  rents  of  the  com- 
mon property,  he  will  be  held  to  account" 
(citing  statute  of  4  Anne,  c.  16,  |  27,  and  a 
number  of  cases)  "yet  we  have  found  no  case 
Jn  which  a  tenant  in  common,  who  has  not 
ousted  his  cotenant,  has  been  held  accounta- 
ble for  use  and  occupation,  except  the  three 
cases,  before  referred  to,  in  McMillan's  Chan. 
Rep."  The  court  then  declined  to  follow 
those  three  cases. 

In  McLaughlin  v.  McLaughlin,  80  Md.  116, 
30  Atl.  607,  a  bill  was  filed  for  the  sale  of 
property  for  pnrxMses  of  partition  and  for  an 
accounting  of  rents  and  profits.  We  express- 
ly refused  to  allow  the  accounting  for  use 
and  occupation;  the  court,  through  Judge 
Briscoe,  saying:  "It  Is  well  settled  that  one 
tenant  in  common  who  occupies  the  common 
property  cannot  be  held  liable  to  his  coten- 
ants for  use  and  occupation  unless  there  has 
been  an  actual  ouster  of  his  cotenants.  Isra- 
el ▼.  Israel  and  wife,  30  Md.  123  [96  Am. 
Dec.  671].  Tenants  in  common  are  Jointly 
seised  of  the  entire  estate,  and  each  has  an 
equal  right  of  entry  and  possession ;  the  pos- 
session of  one  is  tbe  possession  of  all,  and 
ouster  will  not  be  presumed  from  exclusive 
poMession  by  one  cotenant,  but  actual  ouster 


must  be  proved.  There  Is  no  constructive 
ouster  among  tenants  in  common,  but  posi- 
tive acts  of  hostility  must  be  shown  to  con- 
stitute disseisin.  Van  Bibber's  Lessee  v. 
Ferdlno  &  Prazler,  17  Md.  436." 

In  such  cases  as  Tongue  v.  JIutwell,  31  Md. 
302,  and  Worthlngton  v.  Hiss,  70  Md.  172,  16 
Atl.  534,  17  Ati.  1026,  relied  on  by  the  ap- 
pellant, the  defendants  claimed  title.  Just  as 
was  done  in  Rldgely  v.  Bond,  and  there  was 
an  ouster.  Tongue  v.  Nutwell  was  an  action 
for  mesne  profits  after  recovery  In  eject- 
ment, and  in  Worthlngton  v.  Hiss  the  title  of 
the  complainant  was  denied.  In  McLaugh-, 
lln  V.  Bamum,  31  Md.  425,  and  similar  cases. 
Improvements  were  made  under  the  belief 
that  the  one  in  possession,  was  the  absolute 
owner  and  under  the  circumstances  the  one 
In  possession  who  was  allowed  for  the  im- 
provements was  also  required  to  account  for 
rents  and  profits.  But,  as  we  have  already 
pointed  out,  the  appellee  expressly  admitted 
the  allegations  of  the  original  bill,  yvhlch  dis- 
tinctly alleged  that  the  property  was  convey- 
ed in  1897  to  her  and  tbe  appellant,  as  ten- 
ants in  common. 

[2]  We  have  seen  what  the  allegations  In 
tbe  cross-bill  are,  and  indeed  the  whole  the- 
ory of  that  cross-bill  is  that  they  are  ten- 
ants in  common,  and  hence  the  only  account- 
ing that  can  be  allowed  is  such  as  is  permis- 
sible between  tenants  In  common,  recognis- 
ing the  rights  of  each  other.  As  shown  by 
the  quotations  from  Israel  v.  Israel  and  Mc- 
Laughlin v.  McLaughlin,  there  can  be  no 
recovery  for  use  and  occupation  by  one  such 
cotenant  against  another.  This  question  was 
not  distinctly  raised  by  the  demurrer  to  the 
cross-bill,  as  there  is  nothing  in  that  bill 
which  would  necessarily  exclude  an  account- 
ing for  use  and  occupation,  if  the  appellant 
was  entitled  to  it,  but,  inasmuch  as  it  was 
fully  argued,  we  concluded  to  express  our 
views  on  the  subject  to  avoid  further  liti- 
gation. We  are  of  the  opinion  that  the  cross- 
bill does  not  show  an  onster,  and  unless  tbe 
facts  are  proven  to  be  wholly  different  from 
those  therein  alleged  the  appellant  cannot 
require  the  appellee  to  account  for  use  and 
occupation.  Although  it  is  not  necessary  to 
cite  Authorities  outside  of  this  state,  as  the 
question  is  definitely  and  thoroughly  estab- 
lished here,  by  a  reference  to  17  Am.  &  Eng: 
Eiucy.  of  Law  (2d  Ed.)  690,  where  many  cases 
are  cited,  it  will  be  seen  that  the  above-  is 
the 'prevailing  doctrine  in  England  and  in  the 
United  States. 

The  cross-bill  is  not  as  clear  as  it  might 
be  as  to  what  two  mortgages  are  referred  to 
as  having  been  paid  by  the  appellee,  and  the 
mortgages  are  not  in  the  record,  but  we  will 
assume  tbat  they  are  those  for  the  f250 
and  ^5  respectively,  which  were  given 
after  the  original  one  for  $375  was  re- 
leased. If  any  part  of  the  $645.16  alleged  to 
have  been  paid  by  the  appellee  on  two  mort- 
gages was  paid  on  the  one  released  in  1893, 
such  part  should  not  be  allowed  her  as 
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that  was  released  before  she  and  tbe  appel- 
lant became  tenants  In  common. 

[S]  Bnt  there  can  be  no  doubt  tbat  the  ap- 
pellee Is  entitled  to  contribution  by  the  ap- 
pellant for  liens  and  Incumbrances  paid  by 
ber  since  they  became  tenants  in  common  (17 
Am.  &  Eng.  ESncy.  of  Law,  685;  7  I^ 
353) ;  and,  as  shown  by  the  last-cited  author- 
ity, that  statement  includes  mortgages,  taxes, 
and  ground  rent    See,  also.  Parsons  y.  Urie, 

104  Md.  238,  64  Atl.  927,  8  L.  R.  A.  (N.  S.) 
559,  and  the  annotations  of  that  case  In  10 
Am.  &  Eng.  An.  Cases,  278,  Darcey  v.  Bayne, 

105  Md.  365,  66  AQ.  434,  10  L.  R.  A.  (N.  S.) 
863,  and  other  Maryland  cases  reflecttaig  on 
the  subject 

[4]  The  general  rale  also  la  that  one  co- 
tenant  Is  entitled  to  contribution  from  an- 
other for  necessary  repairs  and  improvements 
made  with  the  assent  of  the  other.  7  Am.  ft 
Eng.  Ency.  of  Law,  356  and  367.  It  is  al- 
leged in  the  cross-bill  that  the  expenditures 
were  made  with  the  assent  of  the  appellant, 
and  it  will  not  be  therefore  necessary  to  dis- 
cuss the  question  whether  the  papering  al- 
leged to  have  been  done  would  be  excluded 
by  what  is  said  in  Israel  v.  Israel  on  that  sub- 
ject Indeed  we  do  not  understand  the  appel- 
lant to  contend  that  the  appellee  is  not  enti- 
tled to  be  compensated  for  the  expenditures 
alleged  to  have  been  made  by  her,  although 
he  only  admits  them  for  the  purposes  of  the 
demurrer,  and  will  not  be  precluded  from 
showing  by  the  testimony  that  some  of  them 
are  not  properly  chargeable,  if  sncb  be  the 
fact 

[I]  The  next  question  to  be  considered  Is 
whether  the  appellee  is  entitled  to  a  lien  for 
such  money  as  may  be  fonnd  to  be  due  her. 
In  WUliams  v.  Harlan,  88  Md.  1,  41  Atl.  61, 
-  71  Am.  St  Rep.  894,  it  was  said:  "There  can 
be  no  question  that  as  betweoi  Wm.  H. 
Greenway  and  his  cotenants  he  would  be  en- 
titled to  a  Hen  for  the  amount  expended  by 
him  on  Improvements  and  repairs  made  upon 
the  Joint  property  with  their  knowledge  or 
at  their  request  or  in  good  faith  for  the  bene- 
fit of  all.  This  doctrine  Is  fully  settled  by  all 
of  the  authorities."  Judge  Fowler  quoted 
from  Pomeroy's  Eq.  Juris,  section  1239,  that 
"When  two  or  more  persons  are  Joint  owners 
of  real  or  other  property,  and  one  of  them  In 
good  faith  for  the  joint  benefit  makes  re- 
pairs and  improvements  upon  the  property 
which  are  permanent,  and  add  a  permanent 
value  to  the  entire  estate,  equity  may  not 
only  give  him  a  claim  for  contribution 
against  the  other  Joint  owners  with  respect 
to  their  proportional  shares  of  the  amount 
thus  expended,  but  may  also  create  a  Men  as 
security  for  such  demand  upon  the  undivided 
shares  of  the  other  proprietors."  He  cited 
amongst  other  authorities  13  Am.  &  Eng. 
Ency.  of  Law  (Ist  Ed.)  602,  and  Gavin  v. 
Carting,  65  Md.  630.  In  the  Ency.  of  Law 
referred  to  is  this  statement:  "Where  a  ten- 
ant in  common  discharges  a  mortgage  upon 
the  Joint  property,  equity  treats  him  as  an 


assignee  of  the  mortgage  as  against  his  co- 
tenant's  interest  In  the  property,  and  this 
thongh  no  actual  assignment  is  made."  This 
court  in  Flack  t.  Gosnell,  76  Md.  90,  24  Atl. 
414,  16  L.  R.  A.  647,  35  Am.  St  R^.  413. 
while  draying  a  lien  in  favor  of  rents  due 
by  one  cotenant  to  another,  indicated  that  it 
could  be  allowed  for  repairs  and-  improve- 
ments. 

The  reasoning  of  the  decision  in  Parsons  v. 
Urle,  supra,  is  certainly  in  favor  of  declar- 
ing such  a  lien  for  incumbrances  paid.  It 
was  there  held,  quoting  from  the  syllabus, 
that  "When  one  or  more  of  several  tenants 
in  common  pays  the  Joint  mortgage  debt  on 
their  land,  he  is  entitled  to  have  the  mort- 
gage kept  alive  so  as  to  secure  reimburse- 
ments of  tbe  amount  paid  from  his  coten- 
ants." The  appellee  could  have  taken  an 
assignment  of  these  mortgages,  and  that 
would  have  been  the  better  course  to  have 
pursued,  bnt  fts  between  her  and  the  ap- 
pellant, there  can  be  no  reason  why  tbe 
lien  cannot  now  be  declared.  If  an  innocent 
third  party  was  shown  to  be  affected,  another 
question  might  arise,  as  courts  of  equity 
should  be  careful  to  protect  sncb  persons 
against  secret  liens,  if  they  have  acquired 
such  rights  in  tbe  property  as  would  be  af- 
fected by  them,  but  In  the  absence  of  some 
equity  In  favor  of  a  third  person,  wblch 
would  forbid  that  course,  the  appellee  is  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  against  the  appellant  It  was 
held  in  Look  v.  Horn,  97  Me.  283,  64  Atl.  725, 
that,  "Where  a  mortgage  is  discharged  on 
payment  made  by  one  of  the  Joint  mortgag- 
ors, or  bis  successors  in  interest,  it  may  be 
treated  in  equity  as  stiU  subsisting  for  tbe 
protection  of  the  party  making  paymoit  or 
the  delinquent's  share  in  tbe  mortgaged 
premises  may  be  regarded  as  subject  to  a 
lien  for  the  amount  paid  on  the  mortgage  for 
his  benefit" 

These  authorities  and  others  which  we 
might  cite  are  suflSdent  to  show  that  the 
prayer  to  have  a  lien  declared  for  the  amount 
paid  by  the  appellee  for  wblch  the  appel- 
lant Is  liable  Is  not  demurrable,  although,  as 
Indicated  above,  the  court  should  be  careful 
not  to  permit  the  Interests  of  third  parties  to 
suffer  and  should  see  that  the  claims  of  tbe 
appellee  are  properly  established,  and  are 
such  as  can  be  made  liens  in  accordance  with 
what  we  have  said  above. 

[6]  It  only  remains  tor  us  to  consider  the 
third  prayer  of  the  cross-bill.  That  pre- 
sents a  somewhat  novel  proposition.  No  au- 
thority was  dted  by  the  appellee  in  support 
of  that  prayer,  and  we  are  not  satisfied  that 
it  could  safely  be  granted.  If  the  appellee 
had  taken  an  assignment  of  the  mortgages. 
the  established  practice  In  this  state  would 
have  required  her  to  have  sold  the  premises. 
In  speaking  of  strict  foreclosures,  It  was 
said  In  Hanover  Fire  Ins.  Co.  v.  Brown,  77 
Md.  64,  25  AU.  988,  27  Atl.  814.  39  Am.  St 
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Rep.  386,  that,  "Tti  decree  for  foreclosurp 
IwB  disappeared  from  our  practice,  being  en- 
tirely superseded  by  the  more  convenient  de- 
cree for  sale,  which  Is,  however,  sometimes, 
though  inaccurately,  called  a  foreclosure  de- 
cree." We  do  not  understand  that  it  was  In- 
tended to  be  said  that  there  could  not  be  a 
strict  foreclosure  in  a  proper  case,  and  such 
practice  has  undoubtedly  for  the  most  part 
been  abandoned.  Then,  If  proceedings  had 
beoi  taken  for  the  collection  of  the  taxes, 
a  sale  of  the  property  would  have  been  the 
method  pursued,  and  we  are  not  willing  to 
adopt  such  a  summary  method  of  reimbuis- 
Ing  the  appellee,  as  directing  a  conveyance  of 
the  appellant's  Interest  on  default  of  his 
payment  A.  sale  may  oiuse  some  loss  to  the 
appellee  If  the  property  does  not  realize  a 
luflSclent  amount  to  pay  what  la  shown  to  be 
due  her,  but  property  sometimes  brings  more 
at  public  sale  than  is  anticipated,  and  at  any 
rate  that  method  of  enforcing  liens  on  real 
estate  is  now  so  well  established  In  this  state 
that  It  should  not  be  dieparted  from  In  cases 
of  this  character.  To  have  a  Uen  declared 
and  enforced  In  the  usual  way  Is  as  much 
as  one  who  has  not  made  the  claim  a  mat- 
ter of  record  can  properly  ask. 

If  the  lower  court  la  satisfied  from  the 
testimony  to  be  ofTered  that  the  amount 
found  to  be  due  the  appellee  by  the  appellant 
is  more  than  his  Interest  in  the  property  Is 
worth;  it  can  decree  a  sale  of  that  interest, 
unless  the  lien  Is  paid  within  such  reason- 
able time  as  may  be  prescribed  by  the  decree, 
for  it  would  not  be  Just  to  the  appellee  to 
unnecessarily  sell  her  interest,  but  if  it  be 
shown  that  his  half  Interest  is  worth  more 
or  may  bring  more  than  the  amount  ascer- 
tained to  be  due  by  him  to  the  appellee,  If 
the  whole  property  la  sold,  then  the  decree 
should,  after  declaring  the  lien  for  the  en- 
tire amount,  authorize  the  sale  of  the  whole 
property,  the  proceeds  to  be  first  applied  to 
the  payment  of  that  Hen,  after  expenses  in- 
cident to  the  sale,  taxes,  and  costs  are  paid. 
The  prayer  for  general  relief  would  author- 
ize such  a  decree.  Of  course  If  the  amount 
ascertained  to  be  due,  for  which  a  lien  is 
declared,  is  paid  by  the  appellant  as  pre- 
scribed In  the  decree,  a  sale  should  be  de- 
creed for  the  purposes  of  partition,  as  we 
understand  the  answer  of  the  appellee  to 
the  original  bill  to  admit  that  the  property 
cannot  be  divided. 

[7]  As  the  demurrer  was  to  the  whole  bill, 
and  not  to  a  part  only,  it  was  properly  over- 
ruled, notwithstanding  what  we  have  said 
about  the  third  prayer.  Miller's  Eq.  Froc. 
173.  It  follows  that  the  order  appealed  from 
must  be  affirmed. 

Order  affirmed,  and  cause  remanded,  the 
api)ellant  to  pay  the  costs  In  this  court,  and 
those  in  the  lower  court  to  abide  the  final 
result. 


LONG  T.  LONG.      *^  "**  ""' 

(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  EXXCDTOBS  AND  AOiaNISTBATOBS  (|  86*)— 
.Disco  VEBT  —  PBOCEKDINOS  —  PUCADINOB 
— SUTFICMWOT. 

~  A  petition  filed  in  the  orphans"  court 
against  an  administrator  prayed  that  defend- 
ant be  required  to  include  certain  claims  in  his 
list  of  debts  as  administrator  and  be  ordered  to 
file  an  answer,  and  that  issues  arising  out  of 
the  petition  and  answer  b«  framed  and  sent  to 
the  circuit  court  for  trial.  An  answer  was  filed 
on  February  24tb  denying  the  indebtedness, 
and  nothing  further  was  done  nntil  September 
27th,  when  petitioner  filed  another  petition  re- 
ferring to  the  former  petition  and  answer,  and 
proposing  an  issue  of  whether  the  admimstra- 
tor  was  Indebted  to  the  estate,  and,  if  so,  how 
much,  and  prayed  that  the  issnes  be  sent  to  the 
circuit  court.  On  September  80th  the  adminis- 
trator asked  that  the  petition  first  filed  be  dis- 
missed because  under  the  pleadings,  there  was 
no  issue,  and  that  they  allowed  nonindebted- 
ness.  On  October  4th  a  replication  was  filed, 
and  thereafter  a  motion  that  it  be  not  received 
was  granted,  and  the  original  petition  was  dis- 
missed. Code  Pub.  Gen.  Laws  1904,  art  98, 
I  227,  provides  that,  on  the  administrator's 
failure  to  return  any  claim  against  him,  a» 
interested  person  may  allege  the  same  by  peti- 
tion to  the  orphans'  court,  and  the  court  may 
direct  an  issue  to  be  tried  in  the  circuit  court, 
whose  certificate  of  the  verdict  shall  l>e  admit- 
ted to  establish  or  destroy  the  claim.  Held 
that,  while  the  administrator  was  required  t* 
answer,  and,  technically,  a  replication  should 
he  filed  to  put  in  issue  the  answer,  strict  com- 
pliance with  the  rules  of  equity  pleading  was 
not  necessary  in  the  origans'  eonrt,  and  the 
second  petition  was  sufiScient  to  form  an  issue 
without  a  formal  replication,  though  petitioner 
should  have  been  permitted  to  file  the  (me  offered. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Coit  Dig.  I  845;  Dee, 
Dig.  I  85.*] 

2.  ElXECUTOBB   AND    ADHIKIBTBATOBa   (|  85*V- 

DiscovEBT— Pleadings— Admissions. 

In  proceedings  against  an  administrator 
to  compel  him  to  include  certain  claims  in  his 
list  of  debts  as  administrator,  the  facts  al- 
leged in  the  answer  must  be  taken  as  true  if 
the  case  is  submitted  on  the  petition  and  aur 
swep. 

[Ed.  Note. — For  other  cases,  see  Ezecoton 
and  Administrators,  Cent  Dig.  I  345:  Dea 
Dig.  i  85.»] 

8.  Appbal  and  Ebrob  ({  1172*)— Revbbbai« 
Where  petitioner  in  a  proceeding  lief  ore 
the  orphans'  court  was  entitled  to  file  a  repli- 
cation, upon  reverging  an  order  dismiBsing  the 
petition  the  order  rejecting  the  replication  will 
also  I>e  reversed,  both  orders  being  appealed 
from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  4555-4561;  Dec.  Dig.  | 
1172.*] 

Appeal  from  Orphans'  Oonrtt  Washington 
County. 

Action  by  Albert  J.  Long  against  Harry  R. 
Long,  administrator,  for  discovery  of  assets. 
From  an  order  dismissing  the  petition,  and 
from  an  order  that  a  replication  offered  be 
not  accepted,  petitioner  appeals.  Reversed 
and  remanded. 

See,  also,  80  AtL  848. 

Argued  before  BOTD,  O.  J.,  and  BRIS- 
COE, PEIARCB,  SCHMDCKBR,  THOMAS. 
PATTISON,  and  URNER,  JJ. 
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Wagaman    &    Wagaman,    for    appellant 

Thomas  A.  Pottenberger,  tot  appellee. 

BOYD,  a  J.  The  appellant  filed  a  peti- 
tion In  the  orphans'  court  of  Washington 
county  in  which  he  alleged  that  the  appellee, 
who  l8  one  of  the  administrators  of  David 
Long  of  D.,  deceased,  is  indebted  to  the  es- 
tate in  two  sums  named,  bnt  that  he  did  not 
include  those  claims  in  the  list  of  debts  filed 
as  due  the  decedent  The  petition  prays 
that  the  appellee  "be  reqtrlred  to  give  in  said 
claims  in  his  list  of  debts  as  administrator"; 
that  the  court  pass  an  order  requiring  him 
to  flie  an  answer  to  the  petition  ^y  some  day 
to  be  named,  and  that  upon  filing  the  answer 
issues  arising  out  of  the  iwtition  and  answer 
be  framed  and  sent  to  the  circuit  court  for 
trial.  An  prder  was  passed  requiring  the 
appellee  to  file  an  answer  on  or  before  Feb- 
ruary 4,  1910.  An  answer  was  filed  on  .that 
day,  in  which  the  appellee  denied  that  he 
was  Indebted  to  the  estate  of  the  decedent, 
and  alleged  that  he  and  his  two  coadminis- 
trators had  made  a  full  and  complete  return 
of  all  the  debts  due  the  estate.  Nothing 
more  appears  to  have  been  done  until  Sep- 
tember 27,  1910,  when  the  appellant  filed  an- 
other petition  in  which  he  referred  to  the 
former  one,  and  the  answer  thereto,  and 
prayed  that  issues  be  transmitted  to  the 
circuit  court  for  trial.  He  proposed  as  the 
issue  to  be  sent,  "Is  Harry  R.  Long  indebted 
to  the  estate  of  David  Long  of  D.,  deceased? 
If  so,  how  much?" 

On  September  30th  the  appellee  asked  that 
the  petition  first  filed  be  dismissed  (1)  be- 
cause by  the  answer,  which  was  under  oath, 
all  of  the  material  allegations  of  the  petition 
are  denied;  (2)  because  under  the  pleadings 
there  is  no  matter  or  cause  in  law  upon 
which  li^ues  can  be  granted;  (3)  because  un- 
der the  pleadings  the  appellee  is  not  indebt- 
ed unto  the  estate;  (4)  because  there  are  no 
matters  properly  in  Issue  before  the  court 
and  between  the  parties  set  forth  in  the 
petition  and  answer,  whereon  any  issues  can 
be  framed  and  sent  to  a  court  of  law;  and 
(5)  for  other  reasons  to  be  aslgned  at  the 
hearing,  etc.  On  October  4,  1910,  the  appel- 
lant filed  a  replication  to  the  answer,  but 
the  same  day  the  appellee  made  a  motion 
that  it  be  not  received.  On  the  18th  day  of 
October  the  orphans'  court  passed  an  order 
that  the  replication  be  not  accepted,  and  on 
the  same  day  it  passed  another  order  dis- 
missing the  original  petition  of  the  appel- 
lant Appeals  were  entered  from  both  of 
those  orders.  In  the  first  one  mentioned 
it  is  recited  that  the  replication  was  filed 
after  the  hearing  of  the  motion  of  the  ap- 
pellee to  dismiss  the  petition  of  the  appel- 
lant It  was  conceded  at  the  argument  that 
the  replication  was  filed  after  the  hearing 
mentioned,  and  the  material  question  to  be 
considered  is  whether  the  orphans'  conrt 
properly  dismissed  the  petition,  inasmuch  aa 


there  was  no  replication  filed  at  the  time  of 
the  hearing  of  the  motion  to  dismiss  It 

[1]  If  the  cause  was  submitted  to  the  or- 
phans' court  for  its  determination  on  the 
original  petition  and  the  answer,  there  can 
be  no  doubt  that  there  was  nothing  for  the 
court  to  do  but  dismiss  the  petition,  as  the 
answer  unquestionably  denied  the  allegation 
as  to  the  indebtedness,  and  if  the  answer  be 
true  there  was  no  reason  for  sending  issues 
to  a  court  of  law.  But  can  It  be  properly 
said  that  it  was  so  submitted?  Section  227 
of  article  93  of  the  Code  requires  an  execu- 
tor to  return  any  Just  claim  which  the  de- 
ceased had  against  him  in  the  list  of  debts, 
"and  on  his  failure  to  give  in  such  claim,  or 
any  part  thereof,  any  person  Interested  in 
the  administration  may  allege  the  same  by 
petition  to  the  orphans'  court  granting  the 
administration,  and  the  said  court  with  the 
consent  of  the  parties  may  decide  on  the 
same,  or  it  may  be  referred  by  the  partieB 
with  the  court's  approbation;  or  at  the  in- 
stance of  either  party,  the  court  may  direct 
an  issue  or  issues  to  be  tried,  and  the  same 
shall  be  tried  in  the  circuit  court  for  the 
county,  *  *  *  as  other  issues  from  the 
orphans'  court;  •  •  •  and  a  certificate 
from  sudi  court,  or  the  Judge  thereof,  of  the 
verdict,  or  finding  of  the  Jury,  under  the  seal 
thereof,  shall  be  admitted  by  the  orphans' 
court  to  establish  or  destroy  the  claim,  or 
any  part  thereof."  Section  228  of  article  93 
makes  the  provisions  of  section  227  applica- 
ble to  administrators. 

It  will  be  observed  that  this  statote  does 
not  in  terms  provide  for  even  an  answer, 
but  this  petition  asked  tliat  the  administra- 
tor be  required  to  answer,  and  that  is  un- 
doubtedly the  proper  practice.    Kealhofer  ▼. 
Emmert,   79  Md.   248,   29  Atl.   68.     Indeed 
there  would  be  nothing  for  the  court  to 
decide,  refer,  or  grant  issues  upon,  unless 
the  administrator  was  notified  and  an  oppor- 
tunity to  answer  given,  and  it  was  evident- 
ly  contemplated  that  there  should   be   ple- 
nary proceedings,  as  provided  in  what  are 
now  sections  253  et  seq.  of  article  93.     It 
may  be  conceded  that,  when  there  is  a  de- 
nial In  the  answer  of  the  material  facts  al- 
leged in  the  petition,  there  should  properly 
be  a  replication,  if  the  petitioner  desires  to 
controvert  the  facts  alleged  in  the  answer, 
bnt  this  court  has  often  said  that  proceed- 
ings In  the  orphans'  court  are  not  required 
to  be  conducted  as  technically  as  they  must 
be  in  other  courts.    It  was  said  in  Kealhofer 
V.  Emmert,  supra:    "The  practice  of  the  or- 
phans' court  Is  very  properly  free  from  tm- 
necessary   technicalities,   and   admits  of  a 
great  degree  of  liberality  in  the  attainment 
of  substantial  Justice."    The  object  of  a  rep- 
lication in  an  equity  proceeding  Is  to  put  the 
cause  at  issue,  and  there  may  be  cases  la 
the  orphans'  court  where  it  is  necessary  to 
have  a  replication,  or  something  equivalent 
to  one,  in  order  that  it  may  be  shown  that 
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tbe  petitioner  doea  not  accept  as  true  the 
allegations  and  ptateiuents  made  in  the  an- 
swer. But,  although  section  101  of  article 
16  of  the  Code  requires  a  general  replication 
to  be  filed  in  equity  proceedings,  within  15 
days  after  an  answer  is  filed  (with  certain 
exceptions  named),  and  provides  for  the  de- 
fendant taking  steps  to  place  the  plaintiff  in 
such  default  as  to  entitle  him  to  luive  the 
bill  dismissed,  in  case  a  replication  is  not 
filed,  we  held  in  the  case  of  Norris  v.  Ahles 
et  al.,  SO  Atl.  654,  decided  at  this  term,  that 
the  lower  court  could  rescind  a  decree  of 
dismissal  on  that  ground,  before  It  is  enroll- 
ed, and  permit  the  replication  to  be  filed. 
There  is  no  time  fixed  by  statute  within 
which  a  replication  must  be  filed  in  the  or- 
phans' court,  and  it  would  be  holding  parties 
to  a  much  stricter  account  than  is  done  in 
equity,  where  the  statute  does  in  terms  pre- 
scribe the  time,  to  dismiss  a  petition  merely 
because  no  replication  had  been  filed,  although 
no  previous  steps  had  been  taken  to  require 
It  Tbere  should  at  least  be  some  procedure 
equivalent  to  that  in  equity,  such  as  a  "rule 
further  proceedings"  before  the  orphans' 
court  should  deprive  a  petitioner  of  this 
right  to  be  heard, for  tliat  reason. 

We  find  nothing  in  this  record  which 
would  Justify  us  in  saying  that  the  cause 
had  been  set  down  for  hearing  by  the  or- 
phans' court  on  petition  and  answer.  On  the 
contrary,  the  appellant  had  filed  the  other 
petition  which  showed,  certainly  as  clearly 
as  a  mere  general  replication  would  have 
done,  that  lie  disputed  the  facts  alleged  In 
the  answer,  as  be  expressly  asked  that  they 
be  passed  on  by  a  jury.  It  stated,  "that 
your  petitioner  is  advised  tbat  he  is  entitled 
to  have  the  issues  of  facts  raised  as  to  the 
matter  of  said  petition  and  answer  to  be 
tried  and  determined  by  a  Jury  as  prelim- 
inary questions,  and  he  therefore  prays  that 
issues  may  be  transmitted  to  the  circuit 
court  for  trial,"  and  then  went  on  to  name 
the  issue  proposed  by  him,  as  stated  above. 
Three  days  after  tbat,  the  appellee  asked  to 
have  the  original  petition  dismissed  for  the 
reasons  mentioned  above,  but  did  not  ask 
that  the  petitioner  be  requli-ed  to  file  a  rep- 
lication. It  was  upon  the  day  of  the  hearing 
upon  that  motion  of  the  appellee  that  the 
replication  was  filed.  Surelj'  under  such  cir- 
cumstances the  appellee  could  not  have  been 
misled  into  tbe  belief  that  the  matters  raised 
by  the  original  petition  of  tbe  appellant  and 
tbe  answer  of  the  appellee  were  being  sub- 
mitted on  said  petition  and  answer. 

In  Hall  V.  Clagett,  48  Md.  223,  which  was 
a  cause  in  equity,  this  court  said:  "The  case 
Is  ordinarily  at  issue  only,  when  the  rep- 
lication has  been  put  In,  and  the  pleadings 
dosed.  Story's  Eq.  Plea.  §  886.  But  the 
cause  may  be  at  issue  by  consent,  express  or 
Implied,  without  replication.  As  in  this  case, 
if  no  replication  had  in  fact  heea  filed  from 
the  order  of  the  proceedings,  tbe  consent  for 
the  Issuing  of  the  commission  to  take  testi- 


mony, of  which  each  party  availed  itself,  vir- 
tually Imported  that  the  parties  were  at  is- 
sue without  the  formality  of  a  replioation. 
Md.  &  N.  T.  C!.  &  I.  Co.  V.  Wingert,  8  GUI, 
178."  It  was  said  in  the  case  in  8  Gill,  178, 
that:  "In  Bngland,  after  a  commission  has 
been  issued  by  consent,  and  testimony  has 
been  taken,  courts  of  equity  consider  the  rep- 
lication BO  much  a  matter  of  form,  as  that 
they  will  allow  it  to  be  filed  nunc  pro  tunc, 
even  after  decree.  Mosely's  Rep.  296,  Bod- 
ney  v.  Hare  et  aL"  See,,  also.  Miller's  Eq. 
Proc  222. 

If,  therefore,  this  motion  had  not  been 
made,  but  issues  had  t)een  granted  as  prayed 
for,  it  is  clear  that  the  verdict  of  the  Jury 
could  not  have  been  disturbed  because  there 
was  no  replication,  and,  although  nothing  ap- 
pears in  the  record  to  show  that  any  rule 
liad  been  laid  on  the  petitioner,  or  that  his 
attention  was  even  called  to  the  omission 
(excepting  in  so  far  as  it  was  done  by  the 
general  reference  to  the  pleadings  in  the  mo- 
tion filed  by  the  appellee),  to  determine  that 
the  petition  must  be  dismissed  because  there 
was  no  replication  would  be  holding  a  peti- 
tioner in  the  orphans'  court  to  «  stricter 
compliance  with  the  rules  of  pleading  than 
would  be  done  in  a  court  of  equity.  Setting 
a  case  down  for  hearing  on  a  petition  and 
answer  Is  altogether  different  from  bearing 
a  motion  to  dismiss  the  petition,  which  this 
record  shows  was  done,  especially  when  the 
court  then  had  before  it  an  application  to 
send  issues  to  a  court  of  law,  in  order  to 
have  the  facts  raised  by  the  petition  and  an- 
swer determined. 

Although  it  is  proper  to  conduct  the  pro- 
ceedings in  the  orphans'  court  in  an  orderly 
way,  it  would  at  least  not  be  a  great  depar- 
ture from  the  practice  in  those  courts  to  treat 
the  petition  of  September  27th  asking  for  Is- 
sues as  sufficient  subsfltutes  for  a  formal 
replication,  for  we  cannot  understand  how 
the  appellee  or  the  court  could  have  bad  any 
doubt  from  that  petition  that  the  appellant 
intended  to  put  the  cause  at  Issue — indeed 
that  he  understood  that  it  was  at  issue — es- 
pecially as  under  the  statute  tbe  orphans' 
court  was  only  authorized  to  decide  the  ques- 
tion "with  the  consent  of  the  parties."  He 
was  certainly  not  manifesting  such  consent 
when  he  was  seeking  to  have  the  trial  ques- 
tion at  issue  sent  to  a  court  of  law  to  be  de- 
termined. 

We  have  not  deemed  it  necessary  to  exam- 
ine tbe  records  in  the  various  cases  in  this 
state  to  ascertain  bow  far  it  can  be  said  that 
the  general  practice  is  to  file  replications  In 
tbe  orphans'  court,  but  in  tbe  recent  case  of 
Gallagher  v.  Martin,  102  Md.  116,  62  Atl. 
247,  there  was  none,  and  this  court  reversed 
the  order  of  the  orphans'  court  because  It 
did  not  set  the  case  for  hearing  and  afford 
the  appellant  an  opportunity  to  offer  evi- 
dence in  support  of  the  allegstions  of  his  pe- 
tition, which  were  denied  by  the  answer. 
Of  course  a  case  like  Daugherty  t.  Daugh- 
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erty,  82  Md.  229,  38  AtL  641,  la  very  differ- 
ent, as  it  was  clearly  submitted  to  the  court 
on  petition  and  answer.  As  Judge  Roberts 
said:  "Tbe  case  was  submitted  to  the  court 
for  Its  final  order  without  replication  and 
without  testimony  taken-  to  sustain  the  re- 
spective contentions  of  either  party  to  the 
controversy.  In  this  state  of  the  case  the 
allegations  contained  In  the  answer  must  be 
assumed  to  l>e  true." 

[2]  There  can  be  no  doubt  about  the  cor- 
rectness of  ttiat  decision,  for  if  a  case  be  sub- 
mitted on  bill  or  petition  and  answer,  the 
facts  alleged  in  the  answer  must  be  taken 
to  be  true,  and,  if  the  court  finds  that  such 
facts  disentitle  the  plaintiff  or  petitioner  to 
relief,  that  is  the  end  of  his  case,  so  far  as 
the  court  is  concerned. 

Without  prolonging  this  opinion,  onr  con- 
clusion is  that  the  court  was  in  error  In  dis- 
missing the  petition,  and  although  the  peti- 
tion of  tbe  appellant  filed  on  September  27, 
1910,  was  in  our  judgment  sufficient  to  put 
the  cause  at  issue,  and  hence  a  formal  repli- 
cation was  not  necessary  for  that  purpose, 
yet  as  tbe  appellant  tendered  one,  it  should 
have  been  received. 

[SI  If  the  order  that  the  replication  be  not 
accepted  had  been  the  only  one  appealed 
from,  it  might  not  have  been  necessary  to 
reverse  the  case,  for  the  reason  that  It  could 
have  been  treated  as  harmless  error,  but  as 
the  order  dismissing  the  petition  mnst  be  re- 
versed, and  the  appellant  should  be  allowed 
to  file  a  replication,  if  he  desires  to  do  so,  we 
will  reverse  both  orders  so  that  the  replica- 
tion can  be  filed. 

Orders  reversed,  and  cause  remanded,  the 
appellee  to  pay  the  costs. 

(lOS  He.  253) 

MARTIN  T.  BRYANT. 

(Supreme  Jadicial  Court  of  Maine.    Jnne  24, 
1911.) 

1.  Attachment   (S    1»)  — Nominal   Attach- 
ment—"Attachment  OF  a  Chip." 

The  return  of  an  "attachment  of  a  chip"  is 
a  legal  fiction ;  it  represents  a  nominal  and  not 
an  actual  attachment  of  proi>erty. 

[Ed.  Note.— For  other  cases,  see  Attadiment, 
Cent.  Dig.  {  I ;    Dec.  Dig.  S  l.»] 

2.  Attachment  (§  !•)  — Nonresidents— Jn- 
MSDicTioN  Acquired. 

Jarisdiction  ii  acquired  over  a  nonresi- 
dent defendant's  property  only  when  it  is  both 
found  in  the  state  and  attached. 

[Ed.  Note. — ^For  other  cases,  see  Attachment, 
Cent.  Dig.  J  1:  Dec.  Dig.  i  1.*] 

3.  Pbocebs    (g    4*)— Nonresidents— Acquisi- 
tion  OF  JCTRISDICTION. 

Jarisdiction  of  the  person  of  a  nonresident 
is  acquired  only  by  service  of  process  upon  him 
within  the  jurisdiction  of  the  court,  or  by  his 
submission  to  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Process,  Dea 
Dig.  §  4.»] 

4.  Attachment  (J  170*)— Service— Nonresi- 
dents. 

Rev.  St  c.  83,  I  21,  authorizing  attach- 
ment against  a  nonresident  defendant  by  serv- 


ice on  his  tenant,  a^ent,  or  attorney,  does  not 
anthorize  such  service  unless  property  is  at- 
tached. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  492-604;   Dec.  Dig.  {  170.»] 

Exceptions  from  Supreme  Judicial  Ciourt, 
Somerset  County. 

Action  by  John  N.  IdCartin  against  Fred- 
erick Bryant  On  exceptions  by  defendant 
Sustained. 

Assumpsit  on  account  annexed  to  recover 
from  the  defendant,  a  nonresident,  the  sum 
of  $117  for  a  casket,  oak  box,  embalming, 
etc.,  and  interest  on  the  same.  The  d^end- 
ant  appeared  specially  and  filed  the  following 
motion:  "And  now  the  said  Frederick  Bry- 
ant, party  defendant  in  the  above-entitled 
cause,  appearing  specially  and  solely  for  tbe 
purpose  of  objecting  to  the  Jurisdiction  of  this 
court  moves  the  court  to  dismiss  tbe  above- 
entitled  action  for  want  ot  Jurisdiction  over 
the  defendant's  person,  because  be  says  it 
appears  by  the  plaintiff's  writ  and  officer's 
return  thereon  that  the  said  Frederick  Bry- 
ant is  the  sole  defendant  In  said  action,  and 
tliat  he  is  not  a  citizen  of  the  state  of  Maine, 
but  is  a  nonresident,  to  wit  a  resident  of 
Worcester  in  the  county^  of  Worcester  and 
state  of  Massachusetts,  and  it  does  not  ap- 
pear  by  the  said  writ  and  officer's  return  or 
record  of  said  cause  that  the  said  defendant 
has  ever  been  found  and  served  with  process 
within  the  limits  of  the  state  of  Maine,  or 
that  any  property  belonging  to  the  said  de- 
fendant has  been  found  or  attached  within 
said  limits  of  the  state  of  Maine."  The  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. 

Argued  before  EMERY,  O.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HALEY,  JJ; 

H.  H.  Thurlougta,  for  plaintiff.  Manson  & 
(Toolidge,  for  defendant 

KINO,  J.  On  the  second  day  of  tbe  return 
term  of  this  action  the  defendant  appeared 
specially  and  filed  a  motion  to  dismiss  for 
want  of  Jurisdiction.  The  case  comes  np  on 
exceptions  to  tbe  overruling  of  that  motion. 
It  is  an  action  of  assumpsit  on  an  account 
annexed  against  a  nonresident  and  the  of- 
ficer's return  Is  that  he  "attached  a  chip  as 
the  property  of  the  within-named  defendant 
and  summoned  him  to  appear  as  within  com- 
manded by  leaving  a  summons  with  Manson 
&  Coolidge,  attorneys  for  the  within-named 
defendant" 

[1]  The  return  of  an  attachment  of  a  chiji 
Is  a  legal  fiction;  It  represents  a  nominal 
and  not  an  actual  attachment  of  property. 
Swift  V.  Hawkens,  103  Me.  371,  374,  G9  Atl. 
620;  Middlesex  Bank  v.  Butman,  29  Me.  19; 
Carleton  v.  Ins.  Co.,  35  N.  H.  162. 

[2]  The  court  acquires  Jurisdiction  over  the 
property  of  a  nonresident  when  it  is  foand 
within  the  state  and  attached.  Both  must 
concur.     The  Jurisdiction  over  properly  is 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Die.  Key  No.  Series  t  Rep'r  ladexsa 


Digitized  by 


Google 


Me.) 


MARTIN  T.  BRYANT 


703 


acquired  by  tbe  attachment  of  the  property, 
and  only  to  the  extent  of  the  attachment 
Eastman  v.  Wadlelgh,  65  Me.  254,  20  Am. 
Rep.  093.  In  this  case  the  court  had  no  Jnria- 
dlction  over  property  of  tbe  defendant,  for 
none  was  attached. 

[3]  Jurisdiction  of  the  person  of  a  non- 
realdeut  Is  acquired  only  by  Bcrvlce  of  process 
upon  him  -within  the  Jurisdiction  of  the  court, 
or  by  his  submission  to  its  Jurisdiction.  But 
this  defendant  was  not  personally  served 
^vltIl  process,  neither  has  he  submitted  to  the 
Jurisdiction  of  the  court. 

[4]  The  plaintiff,  howeTer,  contmds  that 
tbe  court  has  Jurisdiction  over  the  pereon  of 
the  defendant  by  virtue  of  the  service  of  the 
writ  ui>on  bis  attorneys  tn  this  state.  He 
relies  npon  the  provisions  of  section  21,  e. 
83,  R.  S.,  which  reads:  "If  any  defendant  is 
not  an  Inhabitant  of  the  state,  the  writ  may 
be  served  on  him  by  leaving  a  summons  or 
copy,  as  the  case  may  be,  with  bis  tenant, 
agent  or  attorn^  in  tbe  state,  fourteen  days 
before  tbe  sitting  of  tbe  court;  and  if  his 
goods  or  estate  are  attached,  and  he  has  no 
such  tenant,  agent  or  attorney,  after  entry, 
the  court  in  the  county  where  the  process  Is 
returnable,  or  before  entry,  the  court  In  any 
county,  may  order  notice  to  the  defendant,  or 
a  Justice  thereof  in  vacation  may  make  such 
order  signed  by  him  on  the  back  of  the  pro- 
cess; and  if  it  is  complied  with  and  proved, 
he  shall  answer  to  the  suit"  The  platntUF 
contends  that  the  first  clause  of  the  statute 
quoted  authorizes  the  service  of  any  writ 
against  a  nonresident  to  be  made  npon  bis 
tenant,  agent,  or  attorney  In  the  state,  wheth- 
er property  is  attached  thereon  or  not,  and 
when  so  made  tbe  court  acquires  Jurisdiction 
over  the  person  of  the  defendant  This  con- 
tention we  think  Is  not  maintainable. 

The  statutory  provisions  for  service  of  a 
writ  against  a  nonresident  npon  his  tenant, 
agent,  or  attorney  was  first  enacted  In  this 
state  in  1821  (chapter  59).  It  was  there  pro- 
vided for  such  service  in  two  cases,  (1)  writs 
of  attachment  on  which  property  had  Ijeen 
attached,  and  (2)  where  the  process  was  by 
original  summons.  It  was  also  there  pro- 
vided that  where  an  attachment  had  been 
made  and  the  nonresident  defendant  had  no 
tenant,  agent  or  attorney  In  the  state,  the 
court  could  order  notice  to  be  given  to  him. 
In  the  Revision  of  1840  it  was  provided  (chap- 
ter 114,  !  27):  "If  the  defendant  was  never 
an  inhabitant  of  the  state,  or  has  removed 
therefrom,  then  the  summons,  where  goods 
and  estate  are  attached,  or  a  copy  of  the 
original  summons,  as  the  case  may  require, 
shall  be  left  with  his  tenant,  agent  or  at- 
torney, fourteen  days  before  the  sitting  of 
tbe  court  as  aforesaid."  This  was  a  con- 
densation of  the  provisions  of  the  statute  of 
1821,  and  expressly  provided  that  writs  of 
attachment,  at  least  against  a  nonresident, 
could  be  served  on  his  tenant,  agent  or  at- 
torney only  "where  goods  and  estate  are  at- 
tached."   In  R.  S.  1857  the  same  provisions 


are  embraced  in  sections  17  and  18,  c.  81. 
In  the  Revision  of  1871  all  the  former  pro- 
visions, Including  those  for  notice  under  or- 
der of  court,  were  condensed  into  one  section 
(section  19,  c.  81),  and  the  language  there 
used  is  the  same  as  now  used  In  B.  S.  i  21, 
c  88,  above  quoted. 

It  is  thus  noted  that  in  tbe  original  statute 
of  1821,  and  In  all  the  revisions  prior  to  that 
of  1871,  the  provision  that  the  separate  sun>- 
mons  in  a  writ  of  attachment  could  be  served 
on  a  nonresident's  tenant  agent  or  attorney, 
was  coupled  with  the  express  condition  that 
his  goods  or  estate  had  been  attached.  In  the 
Revisions  of  1840  and  1857  tbe  language  is 
"the  summons,  where  goods  and  estate  are 
attached,  or  a  copy  of  the  original  summons, 
as  tbe  case  may  require,  shall  be  left"  etc. 
In  the  Revision  of  1871  the  words  "where 
goods  and  estate  are  attached"  do  not  ap- 
pear, and  the  phraseology  then  and  since 
used  is  "by  leaving  a  summons,  or  copy,  as 
the  case  may  be,"  etc.  There  has  been  no 
specific  legislation  authorizing  the  changing 
of  the  phraseology  of  the  statute  by  striking 
out  the  words  omitted.  A  change  in  phrase- 
ology in  the  re-enactment  of  a  statute  in  a 
general  revision  does  not  change  its  effect 
unless  there  is  an  evident  legislative  inten- 
tion to  work  such  change.  Taylor  v.  Cari- 
bou, 102  Me.  401,  406,  67  Atl.  2 ;  Hughes  v. 
Farrar,  45  Me.  72;  Cummlngs  v.  Kverett,  82 
Me.  260,  19  Ati.  456. 

Is  the  change  in  the  phraseology  made  In 
tbe  re-enactment  of  the  statute  In  the  general 
revision  of  1871,  and  followed  in  subsequent 
revisions,  to  be  regarded  as  an  expression  of 
an  evident  legislative  intent  to  change  so  radi- 
cally the  meaning  and  effect  of  these  stat- 
utory provisions  for  the  service  of  writs 
against  nonresident  defendants?  We  think 
not.  In  deciding  this  question  the  statute 
as  it  now  reads  Is  not  to  be  Interpreted  sole- 
ly by  its  own  words.  It  has  become  a  part 
of,  and  is  to  be  read  In  connection  with,  the 
whole  body  of  the  law,  and  In  its  enactment 
the  Legislature  Is  presumed  to  have  acted 
within  constitutional  limitations,  and  to  have 
been  guided  by  those  principles  of  right  and 
Justice  which  have  been  long  and  firmly  es- 
tablished. This  court  early,  in  Bank  v.  But- 
man,  supra,  29  Me.  page  24,  adopted  tbe  fol- 
lowing language :  "There  are  certain  eternal 
principles  of  Justice  which  never  ought  to  be 
disi)en8ed  with,  and  which  courts  of  justice 
never  can  dispense  with,  but  when  compelled 
by  positive  Statute.  One  of  them  is  that 
Jurisdiction  cannot  be  Justly  exercised  over 
property  not  within  the  reach  of  its  process, 
or  over  persons  not  owing  them  allegiance,  or 
not  subjected  to  their  Jurisdiction,  by  being 
found  within  their  limits." 

To  give  the  statute  the  construction  which 
the  plaintiff  contends  for  would  be  to  find 
that  the  Legislature  by  tbe  Revision  of  1871 
Intended  to  provide  that  this  principle  of 
Justice,  so  long  and  firmly  established,  should 
be  dispensed  with,  and  that  our  courts  should 
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have  Jorladlctlon  oykc  tbe  person  of  a  non- 
resident, wherever  be  might  be,  provided 
only  that  he  had  a  tenant,  agent,  or  attor- 
ney In  this  state  upon  whom  tbe  writ  had 
been  served.  Such  an  enactment  would  have 
been  in  violation  of  a  long-established  prin- 
ciple of  right  and  justice,  would  have  been 
discordant  with  other  kindred  statutory  pro- 
visions, and  would  have  resulted  in  manifest 
and  monstrous  injustice.  We  do  not  think 
that  such  was  the  evident  Intent  of  the  Leg- 
islature. 

Moreover,  a  statute  providing  that  a  non- 
resident iwrsonal  defendant  should  become 
personally  subject  to  the  jurisdiction  of  the 
courts  of  this  state  In  an  action  of  assumi>- 
slt,  where  the  only  service  of  the  writ  is  by 
leaving  the  summons  with  his  tenant,  agent, 
or  attorney  in  the  state,  would  seem  to  be 
unconstitutional,  not  being  "due  process  of 
law."  Section  1,  Ammd.  14,  U.  S.  Const; 
Pennoyer  ▼.  Neff,  95  U.  S.  714,  24  L.  Ed.  665. 

In  the  case  at  bar  the  process  was  a  writ 
of  attachment,  and  not  an  original  summons. 
No  property  of  the  nonresident  defendant 
wlttdn  tbe  state  was  attached,  and  no  per^ 
■onal  service  was  made  upon  him.  It  la 
therefore  the  opinion  of  the  court  that  the 
motion  to  dismiss  for  want  Of  Jurisdiction 
should  have  been  granted. 

Exceptions  sustained. 


(108  M*.  »g) 

GILBERT  V.  GEBRITT. 

(Supreme  Judicial  Court  of  Maine. 
1911.) 


June  27, 


L  FOBCTBLK    BNTKT   AND    DBTAINEB    Q    6*) — 
PLEADINO— DECLABATIOIf. 

The  action  of  forcible  entry  and  detainer  is 
purely  a  statutory  action,  and  can  l>e  sustained 
only  upon  a  atatement  and  corresponding  proof 
of  one  of  tlie  cases  in  wliich  it  is  auttiorused  by 
the  statute. 

PW.  Note.— For  other  cases,  see  Forcible  EIntry 
and  Detainer,  Cent  Dig.  H  29-33;   Dec.  Dig. 

2.   FOBCIBLB    EMTBT    AND    DeTAINKB    (f   2S*)— 

Pleading— IssDKS  and  Proof. 

In  actions  of  forcible  entry  and  detainer, 
as  in  other  actions  the  proof  must  be  of  tbe  par- 
ticular case  set  oat  in  the  declaration.  Proof 
of  some  other  statutory  case,  not  so  set  out  will 
not  sustain  the  action. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  ||  129-131;  Dec 
D5g.  I  2&») 

8.  Landlord  and  Tenant  (I  120*)— Tenancy 
AT  Will— Termination— NoncE. 

To  determine  a  tenancy  at  will  by  a  notice 
in  writing,  the  notice  must  be  given  the  other 
party.  A  written  notice  left  at  tbe  residence 
of  the  other  party,  not  on  tbe  demised  premises, 
and  so  left  in  his  absence,  without  explanation 
of  its  contents  and  purpose  made  to  some  adult 
memt>er  of  his  family,  and  not  seasonably  com- 
ing to  his  own  knowledge  or  that  of  his  business 
agent,  is  not  the  notice  required  by  the  statute. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  41&-426,  432,  433;  Dec. 
Dig.  1 120.»] 


4.  LAN DLOBD  AND  TENANT  (I  190«>-TENAIIOV 

A^  WiLi/— Termination— Notice. 

Hie  day  of  the  termination  of  a  tenancy  at 
will  by  notice  must  be  stated  in  tbe  written  no- 
tice ;  and,  if  the  notice  be  not  given  to  tbe  other 
party  30  days  nrior  to  that  day,  it  will  not  ter- 
minate the  tenancy  on  that  or  any  suliseqoent 
day. 

[EJd.  Note.-'For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {|  416-426,  432,  423 ;  Dee. 
Dig.  i  120.»] 

6.  LANDLOBD  and  TlNANT  (I  291*)— Tenanct 
AT     WlUr— T«aMINAXIOK--NOTIC«--'UNI.AW- 

rtJL  Detainkb. 

If  the  defendant  be  in  possession  onder  a 
written  lease,  and  the  plaintiff  desires  to  remove 
him  by  the  process  of  forcible  entry  and  detain- 
er, because  of  expiration  or  forfeiture  of  tbe 
lease,  such  case  must  be  stated  in  the  declara- 
tion. Proof  only  of  such  a  case  will  not  sup- 
port a  declaration  in  which  is  stated  only  a 
case  of  a  tenancy  at  will,  terminated  by  written 
notice. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  1217;  Dec.  Dig.  I  291.*] 

Beport  from  Supreme  Judicial  Goart. 
Penobscot  County. 

Action  by  Fred  A.  Gilbert  against  James 
F.  Gerrlty.  On  report  to  the  Supreme  Court 
PlaintifF  nonsuited. 

Action  of  forcible  entry  and  detainer 
brought  in  tbe  Bangor  municipal  court  and 
by  appeal  transferred  to  the  Supreme  Jo- 
dicial  Court 

The  declaration  in  the  plalntUTs  writ  is 
as  follows:  "In  a  plea  of  forcible  oitry 
and  detainer,  for  that  the  said  defendant  at 
Bangor,  on  the  let  day  of  August  A.  D. 
1910,  having  before  that  time  had  lawful 
and  i)eaceable  entry  into  tlie  lands  and  tene- 
ments of  the  plaiutur,  situated  in  the  city 
of  Bangor,  being  numbered  one  hundred 
twelve  (112)  and  one  hundred  fourteen  (114) 
Excbauge  street  and  whose  estate  In  tbe 
premises  was  determined  on  1st  day  of  Au- 
gust A.  D.  1910,  then  did  and  still  does 
forcibly  and  unlawfully  refuse  to  quit  tb« 
same,  although  tbe  plaintiff  avers  that  be 
gave  notice  in  writtng  to  said  James  F.  Ger- 
rlty thirty  days  before  the  1st  day  of  Au- 
gust aforesaid  to  terminate  his  estate  in  th» 
premises."  Plea,  the  general  issue,  witb 
brief  statement  as  follows:  "And  by  way  oC 
brief  statement  defendant  further  says: 
That  at  the  time  of  the  alleged  service  of  tbe 
notice  to  quit  and  also  at  the  time  of  the 
bringing  of  this  action,  he  and  those  who 
lawfully  claim  under  him,  the  said  defoid- 
ant  were  lawfully  and  peaceably  in  poesea- 
slon  of  tbe  lands  and  tenements  descrllied 
in  tbe  plaintiff's  writ  and  declaration  by 
virtue  of  a  written  lease  or  indenture  un- 
der seal  from  Charlotte  W.  Thatcher  et  a;, 
to  said  defendant  James  F.  Gerrlty,  dateA 
January  1,  1908,  and  recorded  in  Penobscot 
Registry  of  Deeds,  Book  774,  page  272,  said 
Charlotte  W.  Thatcher  et  al.  being  the  pred- 
ecessors in  title  of  said  plaintiff,  Fred  A. 
Gilbert  be,  said  Gilbert  having  acqaired 
title  to  tbe  real  estate  in  question  subject 
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to  said  lease  or  Indentnre.  And  defendant 
further  says  that  any  occupancy  of  the  whole 
or  any  part  of  said  premises  by  any  party 
or  parties  claiming  In  any  manner  under 
said  defendant  was  with  the  full  knowledge 
and  consent  of  said  Gilbert  and  those  under 
whom  he  claims;  and  derendant  farther 
says  that  neither  his  estate  or  tenancy  In 
the  "premises  by  virtue  of  said  lease  or  In- 
denture, or  otherwise,  nor  the  estate  or 
tenancy  in  the  premises  of  those  claiming 
under  him,  waa  lawfully  terminated  either 
at  the  time  alleged  In  said  writ  and  dec- 
laration, or  at  the  time  of  the  bringing  of 
said  action,  or  at  any  time  previous  there- 
to." 

At  the  conclusion  of  the  evldeace  in  the 
Supreme  Judicial  Gonrt,  the  case  waa  re- 
ported to  the  law  court  for  determination. 

The  case  la  stated  in  the  opinion. 

Argued  before  EMERT,  O.  J.,  and  SPBAR, 
CORNISH,  KINO,  BIRD,  and  HALEY,  J  J. 

George  E.  Thompson,  for  plaintiff.  Mat- 
thew Laughlln  and  E.  M.  Simpson,  for  de- 
fendant. 

EMEBT,  O.  J.  IM  Tbe  pldntiff,  the  own- 
er of  certain  boBlnesB  premises  on  Exchange 
street,  Bangor,  leased  to  the  dtf  endant,  seeks 
to  recorer  posseeslon  by  the  statutory  pro- 
cess of  forcible  entry  and  detainer.  The 
process  Is  summary,  and  to  sustain  It  a 
idalntUf  must  bring  himself  completely  with- 
in the  terms  and  conditions  of  the  statute 
authorizing  It.  B.  ft  M.  R.  B.  Co.  T.  Durglil, 
67  Me.  266.  The  process  la  authorized  In 
but  four  cases,  viz.,  against  a  disseisor  wbo 
has  not  acquired  any  claim  by  possession  and 
improTement;  against  a  tenant  occupying 
under  a  written  lease  which  has  terminat- 
ed; against  such  tenant  when  the  lease  Is 
forfeited;  against  a  tenant  at  will,  whose 
tenancy  has  be^n  terminated  by  a  prescribed 
statutory  notice  in  writing.  In  the  second 
and  third  cases,  the  process  mnst  be  com- 
menced within  seven  days  from  the  expira- 
tion or  forfeiture  of  the  term.  In  the 
fourth  case,  the  tenancy  at  will  must  have 
been  "determined  by  thirty  days  notice  In 
writing  for  that  purpose  given  to  the  other 
party  or  by  mutual  consent  or  by  operation 
of  law."  R.  &  c.  96,  SI  1  and  2.  C^iere 
are  some  exceptions  In  section  2,  which, 
however,  do  not  affect  this  case). 

[Z]  The  declaration  In  this  action  states 
a  case  within  the  fourth  class  only.  No  dis- 
seisin, no  expiration  or  forfeiture  of  a  lease. 
Is  alleged.  The  allegation  is  simply  that 
tbe  defendant,  before  August  1,  1910,  had 
lawful  and  peaceable  entry  into  the  prem- 
ises; that  bis  estate  was  determined  on 
tbat  day;  that  he  refused  to  quit,  although 
lie  had  been  given  notice  in  writing,  80  days 
before  that  day,  to  terminate  his  estate, 
The  defendant  clearly  Is  declared  against 
only  as  tenant  at  will,  whose  tenancy  was 
terminated   by  80  days  notice  In  writing. 

80A.-45 


Under  it,  the  plalntUT  had  the  burden  to 
show  that  the  tenancy  had  been  thus  deter- 
mined in  the  manner  prescribed  by  the  stat- 
ute for  notice.    . 

[3,4]  The  written  notice  given  was  as 
follows: 

"Bangor,  Maine,  July  1,  1910. 
"James  F.  Gerrltj',  etc.: 

"Xou  are  hereby  notified  that  your  tenance 
on  the  premises  now  occupied  by  you  in 
the  city  of  Bangor,  being  numbered  112  and 
114  Exchange  St  In  said  Bangor  will  term- 
inate in  thirty  days  from  date. 

"[Signed]    Fred  A.  GUbert" 

The  day  named  in  the  notice  to  be  the 
end  of  the  tenancy  was  July  31,  1910;  that 
being  the  thirtieth  day  from  the  date.  Hence 
for  the  notice  to  effect  a  termination  of  the 
tenancy  It  should  have  been  given  to  the 
defendant  as  early  as  the  day  of  its  date, 
July  1,  1910.  It  was  left  on  that  day  at 
the  residence  of  the  defendant.  In  bis  ab- 
sence from  the  dty,  and  did  not  come  to  his 
knowledge  till  his  return  the  next  day,  July 
2d,  29  days  only  before  the  day  named  for 
the  termination  of  the  tenancy.  It  does 
not  appear  that  any  one  at  his  residence 
was  Informed  of  tbe  contents  or  purpose  of 
the  notice.  The  residence  was  In  a  different 
part  of  the  city  from  the  demised  premlsep. 

The  plaintiff  contends  that  by  thus  leaving 
the  notice  at  the  defendant's  residence, 
though  In  bis  absence  from  town.  It  was 
then  "given  to  the  other  party,"  as  required 
by  the  statute.  Whatever  might  be  the  effect 
of  giving  the  notice,  the  writing,  to  some 
agent  of  the  tenant,  or  leaving  It  with  some 
one  on  the  demised  premises,  in  the  absence 
of  the  tenant  himself,  we  think  It  clear  tbat 
merely  leaving  the  notice  at  some  other 
place  In  hie  absence,  and  not  with  any  agent, 
nor  with  any  explanation  to  any  one  of  Its 
contents  or  purpose.  Is  not  a  compliance  with 
the  statute,  even  though  that  other  place 
be  bis  residence.  Nothing  In  the  statute 
Indicates  that  a  notice  thus  left  Is  to  be  re- 
garded as  sufficient  No  mode  of  giving  the 
notice  is  prescribed,  but  it  is  broadly  de- 
clared that  the  notice  shall  be  "given  to 
the  other  party";  that  is,  that  the  other 
party  shall  have  notice.  Under  snch  a 
statute,  to  lay  the  foundation  for  such  a 
summary  process,  we  think  something  more 
Is  required  than  merely  leaving  the  notice 
at  the  tenant's  residence,  at  a  distance  from 
the  demised  premises.  In  his  absence,  without 
more.  The  notice  In  this  case,  therefore, 
was  not  effectual  to  terminate  the  defend- 
ant's tenancy  on  the  day  named  for  its  term- 
ination, nor  was  it  effectual  to  terminate  the 
tenancy  on  any  later  day.  The  notice  must 
name  tbe  day  on  which  the  tenancy  Is  to 
terminate,  and  will  not  operate  to  terminate 
it  on  any  other  day.  For  that  purpose,  a 
new  notice  must  be  given.  Currier  v.  Bark- 
er, 2  Gray  (Mass.)  224;  Steward  t.  Harding, 
2  Gray  (Mass.)  335. 
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[S]  But  the  plaintiff  dalnu  he  can  main- 
tain this  process  upon  another  ground.  It 
appears  from  the  evidence  that  the  defend- 
ant went  into  possession  under  a  written 
lease  (or  a  term  of  years',  which  had  not 
expired.  The  plaintiff  claims,  however,  that 
the  defendant's  rights  under  the  lease  had 
been  forfeited  because  of  the  use  of  the 
premises  for  purposes  prohibited  In  the 
lease,  and  that  therefore,  npon  the  groand 
of  forfeiture,  this  process  is  maintainable. 

But  the  plaintiff  did  not  state  any  such 
ground  in  his  declaration.  He  did  not  al- 
lege any  written  lease;  nor  any  relation  of 
landlord  and  tenant;  nor  any  date  of  for- 
feiture ;  nor  any  forfeiture  at  all.  He  only 
stated  a  case  of  a  tenancy  at  will,  terminat- 
ed by  a  notice  in  writing.  The  rule  that  a 
plaintiff  cannot  recover  by  stating  one  case 
and  proving  another  and  different  case  ap- 
plies to  actions  of  forcible  entry  and  detain- 
er, as  well  as  to  other  actions.  Small  t. 
Clark,  07  Me.  804.  54  Ati.  758;  Bveleth  t. 
Gill,  07  Me.  315,  54  Atl.  756. 

B^rther,  the  evidence  shows  that  the 
plaintiff  made  no  entry  for  breach  of  condi- 
tion, as  authorized  in  the  lease,  but  noti- 
fied the  defendant,  both  orally  and  In  writ- 
ing, that  because  of  the  misuse  of  the 
premises  he  should  consider  blm  a  tenant 
at  will  only. 

We  must  hold  that  In  this  case  the  pro- 
cess cannot  be  sustained  upon  either  the 
ground  of  forfeiture,  or  of  terminated  ten- 
ancy at  wilL  No  other  groand  la  relied  op- 
en. 

Plaintiff  nonanlt 


OM  Me.  270) 

MILES  ▼.  UNITED  BOX  BOARD  CO. 

(Etnpreme  Judicial  Court  of  Maine.    July  fl, 
lOU.) 

1.  Waters  ajtd   Watxb  Courses   (|  179*)— 

FLOWAQE— PLEAniHO. 

Whether  a  complaint  for  flowage  shows  a 
prescriptive  right  in  defendant  to  maintain  the 
neieht  of  water  occasioning  the  damage  sought 
to  be  recovered,  ra  as  to  be  demurrable,  is  to  t>e 
determined  by  the  rules  ot  pleading  in  equity. 
[£id.  Note.— For  other  cases,  see  Waters  and 
Water  CourBes,  Dec  Dig.  |  179.*! 

2.  Waters   and    Water   Courses    (g  164*)— 
Flowaoe  Riohts — Grant— Pbesujcptions. 

Grant  of  flowage  right  is  presumed  after 
20  consecutive  years  of  flowage,  with  appreci- 
able damage  in  each  year,  without  damages  paid 
to  or  claimed  by  the  party  aggrieved ;  bat  when 
no  damages  have  followed  the  flowing  a  grant 
is  presamied  only  when  the  flowing  has  been  ad- 
Terse. 

ISa.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  210-212;  Dec 
Dig.  S  164.*] 

8.  Plbadino  ({  193*)— Matter  in  Bar. 

Matter  In  bar  can  be  taken  advantage  of 

Sr  demurrer  when  it  is  stated  without  suffi- 
Mit  avoidance  in  the  bill  itself, 
[lid.  Note.— For   other   casM,   see   Pleading, 
Cent.  Dig.  II  428-443 ;    Dec  Dig,  |  193.*] 


Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County. 

Action  by  Fred  B.  Miles  against  the  United 
Box  Board  Company.  A  demurrer  to  the 
complaint  was  sustained  pro  forma,  and  de- 
fendant excepts.    Exceptions  overruled. 

Argued  before  SPE^AB,  CORNISH,  KINO, 
BIRD,  and  HALET,  JJ. 

W.  H.  Mitchell,  for  plaintiff.  Norman  It. 
Baasett,  for  defendant 

BIRD,  J.  [1]  This  complaint  (or  flowage 
comes  before  this  conrt  upon  exceptions  to 
the  pro  forma  ruling  of  the  Presiding  Justice, 
sustaining  defendant's  demurrer  to  the  com- 
plaint. The  ground  of  demurrer  relied  upon 
is  that  the  allegations  of  the  complaint  show 
a  prescriptive  right  in  defendant  to  main- 
tain the  height  of  water  occasioning  the 
damages  sought  to  be  recovered.  The  ques- 
tion is  to  be  determined  by  the  rules  o(  plead- 
ing in  equity.    Moor  v.  Shaw,  47  Me.  88,  90. 

We  think  the  complaint  does  set  out  main- 
tenance of  the  dam,  with  flowage  in  each  of 
21  consecutive  years,  with  appreciable  dam- 
age to  complainant 

[2]  The  objection  of  complainant  that  madi 
flowing  is  not  alleged  to  be  adverse  Is  not 
toiable.  A  grant  la  presumed  after  20  con- 
secutive years  of  flowage,  with  appreciable 
damage  in  each  year,  wltliout  damages  paid 
or  claimed  by  the  party  aggrieved.  But 
when  no  damages  have  followed  the  flowing 
a  grant  is  presumed  only  when  the  flowing 
has  been  adverse.  Prescott  v.  Curtia,  42 
Me.  64,  71;  Augusta  v.  Monlton,  76  Me.  284, 
286;  Foster  t.  Improvement  Co.,  100  Me.  196, 
190,  201.  60  Atl.  894. 

[1]  Matter  in  bar  can  be  taken  advantage 
of  by  demurrer,  when  it  is  stated  without 
sufficient  avoidance  In  the  bill  itself.  Tappan 
T.  EvauB,  11  N.  H.  811;  Post  v.  Beacon 
Vacuum,  etc.,  Co..  89  Fed.  1,  82  O.  C.  A. 
161.  See,  also.  Mooers  v.  K.  &  P.  R.  R.  Go., 
58  Me.  279,  280,  281;  Baker  v.  Atkins.  62 
Me.  205,  209.    The  entry  must  theretore  be: 

Exceptions  overruled. 

Demurrer  sustained. 


(M  Conn.  CU) 
WYNBHOUSB  et  aL  ▼.  MANDELSON. 

(Supreme  Court  o(  Elrrors  of  Connecticut 
July  81.  1911.) 

1.  WirmSBXS  (I  331Ml*>— IlCPKAOHMEKT — ^EJvi- 
DENCB. 

Where  a  conditional  buyer  suing  a  third 
person  for  conversion  of  the  chattels  testified 
that  before  payment  of  the  price  the  chattels 
were  stolen,  while  in  his  possession,  that  after 
payment  of  the  price  and  the  promise  ot  the 
seller  to  deliver  the  chattels,  the  seller,  since 
deceased,  unsuccessfully  prosecuted  him  for  the 
theft  of  the  chattels,  and  that  several'  months 
later  he  discovered  the  chattels  in  the  posBeasion 
of  the  third  person,  who  showed  that  tiie  seller 
never  retook  possession,  and  that  the  property 
disappeared  from  the  possession  of  the  buyer  at 
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(boot  the  maturity  of  the  first  note  for  the 
I>rice,  and  that  the  buyer  refused  to  pay  the 
notes  for  the  price  be<»Tise  the  chattels  bad 
been  •t<den,  evidence  that,  within  a  weelc  alter 
tiie  buyer's  alleged  payment  of  the  price  and 
the  seller's  promise  of  delivery,  the  buyer  knew 
where  the  chattels  were,  but  made  no  effort  to 
obtain  possession  •ot  them  for  six  or  seven 
months  thereafter,  was  admissible  to  discredit 
the  testimony  of  the  buyer. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  §  331%.*] 

2.  BVIOEHCE  (I  99*>— GOICPKTKNOT. 

Unless  excluded  by  a  rule  or  principle  of 
law,  any  fact  may  be  proved  which  logically 
tends  to  aid  in  the  determination  of  the  issues, 
and  evidence  shotdd  be  admitted,  nnlew  it  la 
shown  to  be  incompetent 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  X>i«.  {|  123,  137-143 ;  Dec.  Dig.  {  99.  •] 

Appeal  from  Cioart  of  Common  Pleas,  Falr- 
fldd  County;   Howard  B.  Scott,  Jndge. 

Action  by  Hyman  Wynehoase  and  another 
against  Samnel  Handelaon  for  the  conversion 
of  two  horses  and  other  personal  property. 
There  was  a  Judgment  for  plalntlfta,  and  de- 
fendant appeals.  Reversed,  and  new  trial  or- 
dered. 

Jolin  C.  Chamberlain,  for  appellant  Sam- 
uel J.  Witz,  for  appellees. 


ROBABACK,  3.    The  plaintiff  offered  evl- 
draoe  to  show  that  the  horses  in  question 
were  purchased  under  a  conditional  bill  of 
■ale  from  one  Bernard  Weill,  and  that  the  ti- 
tle to  the  horses  was  to  remain  In  Weill  un- 
tQ  the  balance  of  the  purchase  price,  $326, 
was  paid;  that  about  the  time  the  first  pay- 
ment of  the  purchase  price  became  due  the 
horses,  with  other  property,  were  stolen  from 
the  bam  of  the  plaintiff;    that  the  morning 
after  the  property  was  stolen  information 
was  received  that  they  were  In  the  bam  of 
Weill,  the  Toidor;  that  in  consequence  of  this 
Information  the  plaintiff  went  to  Weill  who 
Informed  him  that  if  he  would  pay  the  notes 
at  this  time  he  would  return  the  notes,  the 
conditional  bill  of  sale^  with  the  horses  and 
otber  property;  that  to  obtain  this  property 
tfie  plaintiff  Wynehouse  paid  Weill  $325  in 
casb,  when  Weill  for  the  first  time  Informed 
him  that  the  notes  were  in  the  bank  where 
he    kept   his  account   and  that  Weill   then 
agreed  that  he  would  return  the  horses,  to- 
gether with  other  property,  the  notes,  and 
the  bill  of  sale  at  the  plaintiff's  home;  that 
wltbin  three  days  thereafter  Weill  caused  the 
arrest  of  the  plaintiff  Wynehouse  upon  the 
ctiarge  of  disiwslng  of  this  property  belong- 
ing  to  Weill  under  the  conditional    bill    of 
sale,  of  which  offense  Wynehouse  was  tried 
about  the  middle  of  Febraary,  1906;    that 
the   horses  and  property,  notes,  and  condi- 
tional bill  of  sale  were  never  delivered  by 
Weill,  because  he  died  shortly  after  the  pay- 
ment of  the  $325;   that  during  the  month  of 
October,  1906,  Wynehouse  located  the  horses 
la  Stamtord,  Conn.,  tn  the  possession  of  the 


defendant,  who  refused  to  surrender  the 
property  upon  written  demand. 

The  defendant,  among  other  things,  claim- 
ed and  offered  evidence  to  show  that  Weill 
had  never  retaken  possession  of  the  horses; 
Ihat  the  horses  disappeared  from  the  visible 
possession  of  the  plaintiff  at  about  the  time 
when  the  first  note  given  by  him  for  the 
horses  became  due;  that  upon  demand,  after 
the  notes  became  due,  the  plaintiff  Wyne- 
house refused  to  pay,  because  the  horses,  as 
he  claimed,  had  been  stolen,  and  also  because 
he  had  no  money  to  pay  for  them;  that  the 
notes  have  never  been  paid. 

Numerous  errors  are  assigned;  one  relat- 
ing to  the  exclusion  of  evidence  is  as  fol- 
lows: "The  plaintiff  Hyman  Wynehouse  tes- 
tified on  bis  own  behalf  and  upon  direct  ex- 
amination that  he  was  arrested  charged  with 
theft  of  these  horsofi  and  otber  articles  of 
property  in  Brooklyn,  N.  T.,  within  two  or 
three  days  after  the  payment  of  the  notes 
Febmary  13,  1906;  that  at  the  time  the 
plaintiff  appeared  in  the  magistrate's  court 
upon  the  charge  he  bad  a  conversation  with 
Bernard  Weill,  and  asked  Weill  what  he 
meant  by  causing  the  plaintiff's  arrest,  after 
he  paid  him  the  notes  and  after  Weill  had 
promised  to  return  to  the  plaintiff  the  notes, 
the  conditional  bill  of  sale,  the  horses,  and 
property;  that  this  conversation  was  between 
the  16th  and  19th  day  of  Febmary,  1906. 
Upon  cross-examination,  the  plaintiff  testi- 
fied that  seven  or  eight  months  after  this 
conversation  he  ascertained  that  the  horses 
were  In  Stamford,  Connecticut." 

[1]  At  the  close  of  the  evidence,  the  follow- 
ing offer,  ruling,  and  exception  occurred: 
"Mr.  Rowell  [attorney  for  the  defendant]: 
Now,  If  your  honor  please,  I  offer  in  evidence 
an  exemplified  copy  of  the  record  in  the  case 
of  the  People  of  the  State  of  New  York 
against  Wynehouse  &  Goldstein,  which  has 
be^  referred  to  so  often  here.  I  offer  it  for 
the  purpose  of  proving  the  date  and  rebut- 
ting Mr.  Wynehouse's  testimony.  He  testi- 
fied that  he  had  been  arrested  within  a  few 
days  after  the  theft  of  these  horses.  I  offer 
this  for  the  additional  rebuttal  of  Mr.  Wyne- 
house's statement  that  he  did  not  learn  where 
these  horses  were  until  six  or  eight  months 
after  this  trial  In  special  sessions.  The  rec- 
ord will  show,  first,  the  date  of  the  arrest, 
and  will  show  it  to  be  different  from  that 
which  Mr.  Wynehouse  states,  showing  that 
it  was  not  for  some  months — The  Court:  You 
should  not  state  what  it  will  show.  The 
jury  will  disregard  this  statement  about  what 
it  will  show,  of  course.  Mr.  Rowell:  It  will 
also  show  'that  Mr.  Wynehouse  at  the  time  of 
this  trial  knew  that  the  horses  were  in  Stam- 
ford. 'iSx.  Slade:  I  shall  object  to  it,  if  your 
honor  please.  The  Court:  It  is  excluded. 
Mr.  Rowell:  Will  your  honor  note  an  excep- 
tion? The  Court:  Yes."  The  plaintiff  Wyne- 
house had  testified  that  he  did  not  know  of 
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the  location  of  his  horses  nntll  October,  1900. 
It  was  material  and  proper  for  the  defendant 
to  show  that  Mr.  Wynebouse  knew  of  the 
wbereaboubs  of  these  horses  when  he  was  ar- 
rested end  tried  In  February. 

In  denying  a  motion  to  set  aside  tbe  ver- 
dict In  the  case,  the  trial  court  stated:  "Both 
of  the  counsel  In  their  arguments  to  the  Jury 
and  the  court  also  In  the  charge  especially 
•mphaslzed  the  importance  of  determining 
the  truthfulness  of  the  testimony  of  Wyne- 
house  and  his  son  that,  after  the  horses  had 
been  taken  from  the  possession  of  the.  plain- 
tiff, tae  paid  Weill  the  outstanding  notes  and 
received  from  the  latter  a  promise  to  return 
the  notes,  and  to  see  that  the  horses  also 
were  returned.  The  Jury  mnst  have  believed 
tbls  testimony,  and  must  have  rendered  a 
verdict  for  the  plaintiff  because  they  believ- 
ed It  Weill  was  dead,  and  the  defendant  was 
necessarily  obliged  to  oppose  the  evidence  of 
Wynehouse  and  his  son  by  showing  the  In- 
trinsic Improbability  of  their  story,  especially 
in  connection  with  the  conduct  of  the  plain- 
tiff and  Weill,  and  the  untrustworthlness  of 
Its  narrators,  as  shown  by  their  appearance 
on  the  witness  stand  and  by  their  contradic- 
tion upon  other  points,  by  other  witnesses. 
It  cannot  be  said  that  the  story  of  the  plain- 
tiff and  his  son  was  Impossible;  the  most 
that  can  be  said  is  that  it  would  be  a  severe 
tax  upon  the  credulity  of  the  average  trier 
to  believe  it."  If  the  defendant  was  In  the 
possession  of  proper  evidence  to  show  that 
within  a  week  after  the  alleged  payment  and 
promise  of  delivery  the  plaintiff  Wynehouse 
knew  that  these  horses  were  in  Stamford, 
and  yet  made  no  effort  to  obtain  possession 
of  them  for  six  or  seven  months  thereafter, 
such  conduct  would  have  tended  to  discredit 
the  testimony  of  Wynebouse.  Such  Inaction, 
particularly  after  an  arrest  for  criminally 
disposing  of  this  identical  property,  would 
bardly  be  consistent  with  the  conduct  of 
an  ordinary  individual  under  like  circum- 
stances. 

[21  It  does  not  appear  why  this  testimony 
was  exclnded,  but  It  must  have  been  upon 
the  theory  that  the  trial  court  considered 
that  It  was  Irrelevant  "Unless  excluded  by 
some  rule  or  principle  of  law,  any  fact  may 
be  proved  which  logically  tends  to  aid  the 
trier  In  the  determination  of  the  issue.  Evi- 
dence is  admitted,  not  because  It  Is  shown  to 
be  competent  but  because  It  Is  not  shown  to 
be  Incompetent  No  precise  and  universal 
test  of  relevancy  Is  furnished  by  the  law. 
The  question  must  be  determined  la  each 
case  according  to  the  teachings  of  reason 
and  judicial  experience.  Thayer's  Cases  on 
Evidence,  2,  3.  'If  the  evidence  offered 
conduces  In  any  reasonable  degree  to  estab- 
lish the  probability  or  improbability  of  the 
fact  In  controversy.  It  should  go  to  the  Jury.' 
Insurance  Company  v.  Welde,  11  Wall.  438, 
440,  20  L.  Ed.  197.     The  question  as  to  Its 


admissibility  or  rejection  addresses  Itself  to 
the  court  as  one  to  be  answered  with  a  view 
to  practical,  rather  than  theoretical,  consld- 
erationa."  Plumb' ▼.  Cnrtls,  66  Conn.  154, 
166,  33  Atl.  098,  1000.  Under  the  peculiar 
circumstances  which  the  court  below  has 
found  existed  upon  the  trial  of  this  action, 
we  think  that  in  this  instance  these  rullnga 
were  so  prejudicial  to  the  defendant  as  to 
warrant  a  new  trial. 

The  other  errors  assigned  we  deem  unnec- 
essary to  consider,  as  none  of  them  fumlsh 
any  ground  for  a  new  trial. 

There  Is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concnrred. 


OliASEXl  V.  WAAS. 

(Snpieme  Conrt  of  Errors  of  Ooanectlcnt 
July  31,  lOlL) 

Appkai.  and  E3BB0B  (I  1006*)— Revikw— VxB* 

DicT— Appboval  by  Ooubt. 

When'  a  verdict  is  based  on  conflicting  evi- 
dence, and  the  court  has  denied  a  motion  to 
set  it  aside,  it  will  not  be  set  aside  on  appeal 
for  insafficiency  of  the  evidence. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  8948 ;   Dec.  Dig.  |  1005.*) 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Oager,  Judge. 

Action  by  Harry  Olaser  against  Jnlea 
Waas.  Verdict  and  judgment  for  plalntiit 
for  (500,  and  defendant  appeals.    Aflirmed. 

Walter  P.  Judson,  for  appellant  Charles 
U  Brooks  and  Harry  L,  Brooks,  for  appel- 
lee. 

RORABACE,  J.  This  action  Is  for  per- 
sonal Injuries  sustained  by  the  plaintiff  in 
October,  1910,  while  in  the  employ  of  the 
defendant  and  while  he  was  operating  a  der- 
rick belonging  to  the  defendant  The  Jury 
returned  a  verdict  for  $500  for  the  plaintiff, 
which  the  defendant  moved  to  set  aside 
because  It  was  against  the  law  and  the  evi- 
dence. This  appeal  is  taken  only  from  the 
denial  of  the  motion  to  set  aside  the  verdict 
On  behalf  of  the  plaintiff  It  was  alleged,  and 
evidence  was  offered  to  prove,  that  his  in- 
juries were  occasioned  by  the  negligence  of 
the  defendant  in  directing  the  plaintiff  to 
work  on  a  derrick  that  was  Inappropriate 
and  dangerous  for  the  work  it  was  designed 
by  the  defendant  to  perform,  and  because  tbe 
defendant  furnished  no  helper  to  assist  the 
plaintiff  In  the  operation  of  the  derrick; 
that  the  defendant  failed  to  explain  the 
dangers  connected  with  the  operation  of  the 
derrick  to  the  plaintiff,  who  was  under  the 
age  of  21  years,  wholly  unacquainted  with 
the  work  he  was  ordered  to  do,  and  the  dan- 
ger to  be  apprehended  from  it.  Upon  all  oC 
these  controlling  questions  the  evidence  was 
conflicting,  so  much  so  that  It  was  peculiarly 
within  the  province  of  the  jury  to  determine 
in  whose  favor  there  was  a  preponderance. 
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After  a  careful  consideration  of  all  the 
evidence  we  bave  reacbed  the  conclusion  that 
this  yerdlct  Is  not  one  tbat  would  Justify  us 
In  Interfering  with  the  discretion  of  tile  Su- 
perior Court,  In  denying  the  motion  to  set  It 
aside.  "This  case  presents  no  exceptional 
feature  which  removes  It  from  the  strict 
operation  of  the  familiar  principles  govern- 
ing our  action  upon  appeals  of  this  charac- 
.ter.  These  have  been  stated  and  discussed  in 
a  long  line  of  cases  presenting  tbe  different 
conditions  under  which  the  court  Is  asked  to 
review  the  action  of  trial  Judges  in  dealing 
with  the  verdicts  of  Juries  In  their  own 
courts.  Blssell  v.  Dickerson,  64  Conn.  61, 
29  Atl.  226;  Chatfleld  v.  Bunnell,  69  Conn. 
511,  87  Atl.  1074;  Loonrfs  ▼.  Perkins,  70 
Conn.  444,  89  Atl.  797 ;  Howe  T.  Baymond,  74 
Conn.  68,  49  A«.  884;  Burr  t.  Harty,  75 
Conn.  127,  52  Atl.  724;  Uncas  Paper  Oo.  v. 
Corbln,  75  Conn.  676,  56  Atl.  165;  Fell  v. 
Hancoek,  H.  L.  I.  Co.,  76  Conn.  494,  67  Atl. 
ire ;  Blrdseye's  Appeal,  77  Conn.  623,  60  Atl. 
111."  Some  recent  Connecticut  decisions  in 
point  are  Shaw  v.  Pope,  80  Conn.  206,  67  Atl. 
495;  Badbury  ▼.  South  Norwalk,  80  Conn. 
298,  68  Atl.  321. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(84  Coaa.  KS) 

BBATTIB  T.  NEW  YORK,  N.  H.  ft  H.  B.  R. 
CO.  et  al. 

(Supreme  Court  of  Enron  of  Connecticut 
Jnly  81,  1911.) 

1.  Appeal  and  Ebrob  ({  lOll*)— Findings— 

OONCXUSIVENESS. 

A  finding  on  conffietlng  evidence  is  conclu- 
sive on  appeal. 

[Hd.  Note.— For  other  rases,  see  Appeal  and 
Brror.  Cent.  Dig.  H  3983-3989;  Dec.  Dig.  t 
101^.*1 

2.  CoNTBACTS  (i  321*)— Building  Contbaoib 
— Breach, 

Where  an  owner  refused  to  permit  a  con- 
tractor to  perform  big  part  of  a  contract,  tbe 
contracts,  not  waiving  the  breach,  could  re- 
cover the  lesulttnf?  damages.    ■ 

[ESd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f§  1508-1527;   Dec  Dig.  {  321.»] 

S.  New  Tbiai,  (J  74*)— Qbounds— Dkmiai,  ov 

"NoioNAL  Damages." 

A  new  trial  will  not.  as  a  general  tvh,  be 
nanted  to  enable  the  defeated  party  to  rer-over 
•nominal  damages,"  which  are  such  as  are  to 
be  awarded  in  a  case  where  there  has  been  a 
breach  of  contract,  and  no  actual  damages  can 
be  ahown. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  g  J50 ;   Dec.  Dig.  g  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4815,  4816;  voL  8,  p.  7732.] 

4.  Damages    (|    9*)  —  Invasion    ov    Legal 

Bights. 

Where  a  real  legal  right  Is  invaded,  a  recov- 
ery mnst  be  had,  and  in  snch  case  the  law  Implies 
damage,  though  in  fact  tbe  breach  proved  a 
benefit  to  the  other  party  to  the  contract. 

[EJd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  7-16;  Dec  Dig.  i  9.*] 


5.  New  Tbial  (§  74*)—6B0UNDfl— Disallow- 
ance OF  Nominal  Damages. 

Where  the  court  denied  any  recovery  to  a 
contractor  suing  for  the  refusal  of  the  owner  to 
permit  him  to  perform  the  work,  on  the  ground 
that  there  would  have  been  no  profit  to  the  con- 
tractor in  the  performance  or  the  work,  the 
court  would  not  frant  a  new  trial  to  permit  the 
recovery  of  nonunal  damages  for  the  owner's 
breach  of  the  contract;  such  damages  being 
technical  for  a  breach  of  contract  without  in- 
jurious consequences. 

[Hid.  Note.— For  other  cases,  k«  New  Trial. 
Cent  Dig.  g  160;   Dec  Dig.  {  74,»] 

Appeal  from  Superior  Court,  New  Haven 
County;   William  H.  Williams,  Judge. 

Action  by  John  Beattte,  prosecuted  after 
his  death  by  bis  executors,  John  and  Peter 
Beattle,  against  the  New  York,  New  Haven 
&  Hudson  Siver  Railroad  Company  and  an- 
other, on  a  contract  covering  masonry  work, 
for  the  balance  due  thereunder  for  extra 
work  done  and  material  furnished.  From  a 
Judgment  for  defendants,  plalntlfTs  appeal. 
Affirmed. 

Howard  C.  Webb,  for  appellants.  John  T. 
Robinson  and  Francis  W.  Cole,  for  a]K>^lee8. 

WHEELER,  J.  The  correction  of  the  find- 
ing is  the  main  purpose  of  this  appeal. 

[1]  In  most  of  tbe  particulars  in  which 
the  finding  is  complained  of,  its  facts  were 
found  upon  conflicting  evidence,  and  hence 
are  conclusive. 

The  case  was  one  of  great  antiquity;  It 
was  tried  23  years  after  tbe  plaintiffs'  Intes- 
tate bad  completed  the  contract  now  sued 
upon;  the  plaintiffs  relied  to  prove  their 
case  upon  a  few  memoranda  of  their  intes- 
tate and  the  testimony  of  his  son,  a  boy  15 
years  of  age  when  the  contract  was  begun 
and  17  when  It  was  completed,  testimony 
which  involved  an  understanding  of  the  con- 
tract and  tbe  manner  of,  and  reasons  for, 
doing  tbe  work  thereunder,  and  a  recollection 
of  unusual  ctiaracter,  including  the  memory 
of  conversations  of  Importance  had  by  his 
father  In  connection  with  the  work;  opposed 
to  this  on  vital  matters  were  some  facts  of 
established  merit,  and  testimony  of  reason- 
ableness from  men  of  apparent  reliability, 
who  had  bad  the  opportunity  to  kuow  of 
what  they  told,  and  documentary  evidence 
under  the  band  of  the  plaintiffs'  intestate,  of 
payment  for  much  of  tbe  work  and  material 
sued  for.  No  doubt  considerations  such  as 
these  led  the  trial  court  to  its  findings,  and 
we  cannot  say  it  was  in  error  In  Its  con- 
clusions. 

By  authority  of  the  Geueral  Assembly  (Sp. 
L.  vol.  9,  p.  1026),  a  commission  devised  a 
plan  for  tbe  elimination  of  the  grade  cross- 
ing at  Asylum  street,  in  Hartford,  and  or- 
dered Its  execution  by  defendant  railroads, 
and  in  carrying  out  the  orders  of  the  com- 
mission tbe  railroads  entered  into  a  contract 
with  John  Beattle,  the  plaintiffs'  Intestate, 
for  certain  masonry  work.    Subsequently,  up- 
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on  petition  of  the  defendants  and  of  the  dty 
of  Hartford,  the  commission  changed  the 
plan,  and  as  a  consequence  did  away  with 
some  of  the  masonry  walls  proTided  for  by 
the  original  plan  and  said  contract,  and  as  a 
consequence  Mr.  Beattie  did  not  construct 
such  walls ;  the  loss  of  profit  from  such 
omission  constituting  the  subject  of  the  fifth 
count  of  the  complaint 

Trial  was  bad  upon  the  third,  fifth,  and 
sUth  counts  of  the  "amended  counts." 

OChe  third  count  sought  the  recovery  of  a 
balance  due  for  the  construction  of  the  Park 
river  wall.  The  finding  shows  that  this  was 
for  extra  work  done  under  an  oral  contract 
at  a  fixed  price,  and  fully  paid  for. 

The  sixth  count  sought  the  recovery  of  a 
balance  due  for  the  value  of  extra  cut  stones 
furnished  at  the  request  of  the  defendants 
on  the  abutments  at  Asylum  and  Church 
streets.  The  finding  shows  that  these  were 
furnished  and  no  price  definitely  agreed  upon 
therefor;  that  the  defendants  Inserted  in 
the  estimates  furnished  the  plaintiffs'  intes- 
tate <of  the  work  done  under  his  contract  a 
price  similar  to  that  for  cut  stone  under  the 
main  contract,  and  he  assented  to  this  price 
and  was  paid  In  full  at  this  price,  and  ac- 
cepted such  payment  In  full  satisfaction  for 
such  cut  stone. 

As  to  these  two  counts,  the  finding  is  con- 
clusive. 

The  plaintiffs  make  no  claim  of  law  as  to 
count  3,  and  their  fifth,  sixth,  and  seventh 
claims  of  law  relating  to  the  sixth  count  are 
of  no  consequence  as  the  finding  stands. 

In  the  fifth  count  the  plaintiffs  allege  that 
there  was  included  In  their  contract  with  the 
defendants  a  large  amount  of  cut  stone  for 
the  walls  between  Asylum  and  Church 
streets;  that  after  Mr.  Beattie  began  work 
under  the  contract  the  defendants  changed 
the  plans,  and  refused  to  permit  him  to  erect 
Bald  wall  In  accordance  with  the  plans,  to 
their  great  damage.  The  finding  shows  that 
the  plans  were  changed  by  order  of  the  com- 
mission, upon  application  of  the  defendants, 
and  that  In  consequence  Mr.  Beattie  could 
not  finish  the  walls  between  Asylum  and 
Church  streets  as  originally  contracted  for. 

[2]  We  think  the  finding  fairly  shows  that 
the  defendants  refused  to  permit  Mr.  Beattie 
to  fulfill  this  part  of  his  contract  This  was 
a  breach  of  the  contract  which  neither  Mr. 
Beattie  nor  the  plaintiffs  have  waived,  and 
for  all  resulting  damage  the  defendants  are 
liable. 

No  damage  resulted,  the  finding  shows,  be- 
cause, had  the  work  been  carried  on  under 
the  contract,  there  would  have  been  no  profit 
to  Mr.  Beattie.  This  conclusion  presumably 
the  trial  court  reached  upon  the  testimony  of 
the  son  of  the  contractor  that  his  father  told 
him  his  losses  upon  this  contract  were 
large,  and  upon  the  memorandum  which  the 
contractor  left  to  the  same  effect,  taken  In 


connection  with  the  similarity  between  tb« 
work  omitted  and  that  done. 

That  there  had  been  no  adequate  proof 
presented  that  there  would  have  been  a  prof- 
it In  this  part  of  the  undertaking,  and  that 
in  fact  said  walls  could  not  have  been  built 
for  the  price  stipulated  in  the  contract,  with- 
out involving  pecuniary  loss  to  Mr.  Beattie, 
were  clearly  inferences  and  conclusions  which 
the  trial  court  could  have  drawn,  and  which 
we  cannot  say,  as  matter  of  law,  it  Improp- 
erly drew.  Gven  though  this  conclusion  be 
adopted,  the  plaintiffs  insist  they  were  en- 
titled to  nominal  damages,  since  a  breach  of 
contract  had  been  proved,  and  the  law  will 
presume  some  damage  arises  from  every  in- 
vasion of  a  right 

[3]  As  a  general  rule,  a  new  trial  will  not 
be  granted  to  enable  a  party  to  recover  nom- 
inal damages.  Briggs  v.  Morse,  42  Conn. 
260;  Michael  v.  Curtis,  60  Conn.  363,  22  AtL 
949;  Watson  v.  New  MllforU  Water  Co.,  71 
Conn.  442,  4ef0,  42  Atl.  265.  "Nominal  dam- 
ages mean  no  damages  at  all.  They  exist 
only  In  name,  and  not  In  amount  In  the 
quaint  language  of  an  old  writer,  they  are 
'a  mere  peg  to  hang  costs  on.'  They  are 
such  as  are  to  be  awarded  in  a  case  where 
tbere  has  been  a  breach  of  a  contract,  and  no 
actual  damages  whatever  have  been  or  can 
be  shown."  Stanton  v.  N.  T.  &  B.  R.  Go.,  59 
Conn.  272.  282,  22  AU.  300,  303,  21  Am.  St 
Rep.  110.  The  circumstances  of  this  case  do 
not  furnish  an  exception  to  this  general  rule. 
Damages  In  this  case  can  only  be  technical 
for  a  breach  of  contract  without  Injurious 
consequences. 

[4]  Where  a  real  legal  right  Is  Invaded,  a 
recovery  must  be  had ;  In  such  case  the  law 
implies  damage,  though  In  fact  the  breach 
proved  a  benefit  to  the  other  party  to  the 
contract  Brett  v.  Cooney  et  al.,  76  Conn. 
338,  341.  53  Aa  729, 1124;  Allen  v.  Woodruff, 
63  Conn.  369,  374,  28  Atl.  624;  Dewire  ▼. 
Hanley,  79  Conn.  454,  65  Atl.  573. 

[i]  In  this  case  no  substantial  right  of  the 
plaintiffs  has  been  Invaded,  and  no  right  of 
recovery  is  Involved. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(84  Conn.  577) 

FORBES  T.  TOWN  OF  ORANGE. 

(Supreme  Court  of  ETrrors  of  Connectient. 
July  81, 1911.) 

Appeal  ARn  Ehbob  (S  353*)— Tnn  to  Apfeai, 
—Extension  of  Time— Poweb  of  Court. 
The  provision  of  Gen.  St  1902,  I  791.  em- 
powering the  trial  judge  to  extend  the  time  of 
filing  an  appeal,  authorizes  the  trial  judge  to 
extend  the  time  for  filing  an  appeal  under  sec- 
tion 806  from  an  order  refusing  to  set  aside  a 
verdict,  so  that  an  appeal  taken  within  the  time 
allowed  is  valid. 

[Ed.  Note. — For  other- cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  1920-1922;  Dec  Dig.  | 
353.*J 
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Appeal  from  Superior  Court,  New  Haven 
County;    Gardiner  Greene,  Judge. 

Action  by  John  P.  Forbes  against  the 
Town  of  Orange.  From  a  Judgment  for  plain- 
tur,  d^endant  appealed.  PlalntlfT  filed  a 
plea  In  abatement  to  defendant'^  appeal  to 
this  court,  to  which  the  defendant  replied, 
and  the  plaintiff  demurred  to  the  reply.  De- 
murrer OYerruled,  and  plea  In  abatement 
dismissed. 

Wright  &  Wright  and  James  D.  Hart,  for 
appellant    Philip  Pond,  for  appellee. 

HJlVL,  C.  J.  The  plaintiff  filed  In  this 
court  the  following  plea  la  abatement  to 
the  defendant's  appeal:  "The  plalntUf  In 
the  above-entitled  action  pleads  In  abatement 
to  the  appeal  filed  therein  April  29,  1911, 
from  the  action  of  the  superior  court  in 
denying  the  defendant's  motion  to  set  aside 
the  verdict,  because  said  motion  to  set  aside 
the  verdict  was  denied  April  13,  1911,  and 
no  appeal  was  taken  from  said  action  of  the 
court  denying  said  motion  within  6  days 
from  the  denial  of  said  motion  as  by  statute 
provided,  and  said  appeal  was  not  taken 
until  April  29,  1911,  being  16  days  after  the 
denial  by  said  superior  court  of  said  motion 
to  set  aside  the  verdict  Ajid  therefore  he 
prays  Judgment" 

To  this  plea  the  defendant  made  the  fol- 
lowing reply:  "The  defendant  In  reply  to 
the  plea  In  abatement  filed  by  the  plaintiff, 
says  that  upon  due  application  and  hearing 
before  the  trial  Judge  in  said  cause,  the 
time  for  filing  an  appeal  to  this  court  was 
extended  to  and  Including  the  1st  day  of 
May,  1911;  and  that  said  appeal  was  taken 
on  the  29th  day  of  Aprtl,  and  within  the 
time  allowed  by  said  trial  Judge.  And  there- 
fore It  prays  Judgment" 

The  plaintiff  filed  the  following  demurrer 
to  the  reply:  "The  plaintlfF  demurs  to  the 
defendant's  reply  filed  this  day  to  plalntlfTs 
plea  in  abatement  because:  (1)  An  appeal 
from  the  denial  of  a  motion  to  set  aside  a 
verdict  must  by  statute  be  taken  within  6 
days  from  the  time  of  such  denial.  (2) 
The  trial  court  has  no  authority  to  extend 
the  time  for  filing  an  appeal  from  the  denial 
of  a  motion  to  set  aside  a  verdict  (3)  It 
appears  from  the  reply  that  the  appeal  was 
not  filed  within  the  6  days  limited  by  stat- 
ute." 

Section  791,  General  Statutes,  provides 
that  if  no  finding  of  facts  or  further  action 
of  the  trial  Judge  is  necessary,  the  party 
appealing  to  this  court  shall  file  his  appeal 
with  t|ie  clerk  of  the  trial  court  within  10 
days  from  the  rendition  of  Judgment,  but 
that  the  Judge  of  such  court  may  for  due 
cause  shown  extend  the  time  for  filing  such 
appeal.  Section  T92  provides  that.  If  it  be- 
comes necessary  that  there  should  be  a 
finding  of  facts,  the  appeal  need  not  be  filed 
nntil  10  days  after  such  finding  has  been 
filed,  and  notice  thereof  duly  given.  This 
section  contains  no   express  provision   au- 


thorizing the  trial  Judge  to  extend  the  time 
for  filing  the  appeal.  Section  805,  nnder 
which  the  present  appeal  is  taken,  provides 
that  the  party  making  the  motion  to  set 
aside  a  verdict,  which  motion  is  denied,  may 
appeal  to  this  court  within  6  days  after  the 
entry  of  Judgment  on  the  verdict  This  sec- 
tion, like  section  792,  contains  no  express 
provision  authorizing  the  trtal  Judge  to  ex- 
tend the  time  for  filing  the  appeal. 

We  have  recently  held  that  the  provision 
of  section  791  empowering  the  trial  Judge 
to  extend  the  time  of  filing  an  appeal,  taken 
under  the  conditions  described  in  that  sec- 
tion, authorized  the  trial  Judge  to  extend 
the  time  for  filing  an  appeal  taken  under 
the  conditions  stated  In  section  792,  although 
such  authority  Is  not  in  terms  given  In  that 
particular  section.  We  said  In  effect  that 
the  provision  of  section  791,  authorizing  the 
trial  Judge  to  extend  the  time  for  filing  an 
appeal,  extended  to  section  792;  that  the 
equity  of  the  statute  required  that  the  same 
power  of  extending  the  time  for  filing  the 
appeal  should  belong  to  the  trial  Judge  when 
the  appeal  was  taken  under  the  conditions 
described  in  section  792  as  when  taken  under 
the  conditions  named  In  section  791.  N.  T., 
N.  H.  8c  H.  K.  Co.  V.  Hly,  79  Conn.  626,  528, 
65  Atl.  965.  And  see  HalUday  v.  Collins  Co., 
73  Conn.  314,  317,  47  Ati.  321,  in  which  it 
was  assumed  that  the  trial  Judge  might  ex- 
tend the  time  for  filing  an  appeal  takoi  un- 
der the  conditions  stated  In  section  702.  The 
reasoning  of  the  court  ta  N.  T.,  N.  H.  ft  H. 
R.  Co.  V.  Illy  applies  with  equal  force  to 
the  facts  In  this  case.  If  the  trial  Judge 
may,  without  any  other  statutory  authority 
than  that  given  by  section  791,  extend  the 
time  for  filing  an  appeal  taken  to  this  court 
under  the  conditions  named  in  section  792, 
It  is  difficult  to  see  why  he  should  not  have 
the  same  power  when  an  appeal  Is  taken  to 
this  court  under  the  conditions  stated  in 
section  805. 

Sections  791,  792,  805,  806,  and  807  are 
parts  of  chapter  54  of  the  General  Statutes, 
which  provides  generally  for  appeals  to  tUs 
court  from  the  decision  of  a  trial  Judge.  It 
Is  true  that  different  times  are  fixed  for  fil- 
ing such  appeals  in  different  circnmstances; 
but  to  hold  that  there  was  a  difference  In 
the  power  of  the  trial  Judge  to  extend  the 
time  of  filing  an  appeal  under  section  792 
and  under  section  805,  we  think,  would  lead 
to  confusion. 

We  are  aware  that  In  Stlllman  v.  Thomp- 
son, 80  Conn.  192,  194,  67  Atl.  628,  we  said 
that  the  provisions  of  section  805  limited 
the  time  to  6  days  within  which  an  appeal 
could  be  taken  from  the  denial  of  a  motion 
to  set  aside  a  verdict  and  that  It  could  not 
be  "modified  or  extended  without  statutory 
authority."  But  In  that  case  there  was  no 
claimed  extension  by  the  trial  Judge  of  the 
time  for  filing  the  appeal,  nor  was  there 
any  other  step  taken  within  the  limited  6 
days,   toward  taking  an  appeali  than  the 
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filing  of  a  notice  of  api>eal  which  we  held 
waa  not  an  appeal.  Whether  the  trial  Judge 
had  statutory  authority  to  extend  the  time 
for  filing  the  appeal  was,  therefore,  not  a 
question  raised  or  decided  In  that  case. 

We  think  the  trial  Judge  possessed  the 
authority  to  extend  the  time  for  filing  the 
appeal  lu  the  present  case.  The  demurrer 
to  the  reply  la  therefore  overruled,  and  the 
plea  In  abatement  dismissed.  The  other 
Judges  concurred. 


(84  Conn.  518) 

BUENS  V.  STATU 

(Supreme  Omrt  of  Errors  of  Oonneetlent. 

July  31.  1911.) 

1.  Cbiminal  Law  (|  928*)— New  Tbiaij— Mis- 
oowduot  op  jubt— jubob. 

In  a  prosecution  of  an  acceasoiy  to  the 
crime  of  carnal  knowledge  and  abuse  of  a  f^ 
male  under  16  years  of  age,  It  was  shown  that 
after  prosecutrix  had  testified  and  during  an 
adjournment  aa  proaecutrix  and  her  mother 
were  entering  the  courthouse  a  Juror  stated  to 
her,  "I  want  to  congratulate  you  on  your  good 
appearance,"  and  asked  her  If  her  companion 
was  her  mother,  to  which  she  replied  in  the  af- 
firmatlTe.  H^d,  that  auch  con-versation  did  not 
raiae  a  pieanmption  of  prejudice  aa  a  matter  of 
law,  ana  was  not  ground  for  a  new  trial,  wheie 
prejudice  In  fact  did  not  appear. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  SI  226a-2271;  Dec.  Dig.  | 
928.*] 

2.  CBnnNAi.  Law  (S§  911,  1106*)— Nbw  Tbiat 

— GBODNDB— DiSCBETION. 

A  petition  for  new  trial  In  a  criminal  case 
is  addressed  to  the  discretion  of  the  trial  court, 
and  the  denial  thereof  will  not  be  reviewed  on 
appeal  nnlesa  the  record  shows  an  abnse  of 
discretion,  especially  when  the  petition  is  de- 
termined on  the  facts  arising  on   the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  2134,  8067-3071 ;  Dec  Dig. 
If  9il,  IIM.*! 

Appeal  from  Superior  Court,  New  London 
(bounty;    Milton  A.   Shumway,  Judge. 

Addle  Bums  was  convicted  as  an  acces- 
sory to  the  crime  of  carnal  knowledge  and 
abuse  of  a  female  under  16,  and  she  appeals. 
Affirmed, 

William  H.  Shields  and  John  C.  Qeary,  for 
appellant  Hadlar  A.  Hull,  State's  Atty., 
for  the  Stat& 

EOEABACK,  J.  The  case  for  which  a  new 
trial  la  sought  was  that  of  the  State  of  Ck)n- 
nectlcut  V.  Addle  Bums,  reported  In  82  Conn. 
213,  72  Atl.  1083,  In  which  the  petitioner  was 
convicted  and  sentenced  to  the  (Connecticut 
State  Prison  as  an  accessory  to  the  crime  of 
having  carnal  knowledge  and  abuse  of  a  fe- 
male under  16  years  of  age. 

[1]  The  sole  reason  for  claiming  a  new 
trial  Is  the  alleged  improper  conduct  of  one 
of  the  Jurors  during  the  trial.  It  appears 
that  the  girl  upon  whom  the  assault  was  com- 
mitted was  one  May  Bums.  She  was  the 
first  witness  for  the  state  and  was  under  ex- 
amination before  the  Jury  for  nearly  two 


days.  On  the  third  or  fourth  day  of  the 
trial  after  May  Bums  and  her  mother  had 
testified,  they  were  returning  to  the  court- 
room as  the  afternoon  session  was  about  to 
commence,  when  a  Juror  standing  In  front 
of  the  courthouse  entered  Into  the  following 
conversation  with  Mlse  Bums.  The  Juror 
said,  "I  want  to  congratulate  yon  on  your 
good  appearance.  Is  this  your  mother?" 
May  Bums  replied,  "Yes."  The  girl  and  her 
mother  then  passed  the  Juror  and  went  Into 
the  courtroom.  Neither  of  them  knew  that 
the  man  who  had  spoken  to  them  was  a  mem- 
ber of  the  Jury  then  mgaged  In  trying  the 
case. 
The  reasons  of  appeal  In  substance  are: 

(1)  That  the  Incident  described  In  the  flndhig 
was  a  conversation  concerning  the  case  on 
trial  and  that,  as  a  matter  of  law,  this  court 
should  conclude  that  wrong  has  been  done 
the  accused,  notwithstanding  the  finding  of 
the  lower  court  that  It  did  not  appear  that 
the  Incident  Infiuenced  or  prejudiced  any 
member  of  the  Jury  In  reaching  the  verdict 

(2)  That  the  Incident  shows  that  the  Juror 
was  biased,  prejudiced,  and  antagonistic  to 
the  accused  and  was  incompetent,  and  that 
this  court  should  presume  as  a  matter  of 
law  an  Injustice  jvas  dome  the  accused. 

By  the  common  law  a  verdict  of  a  Jury 
was  liable  to  be  set  aside  for  their  mlscon- 
duct  with  but  slight  regard  as  to  its  being 
prejudicial.  While  It  Is  the  policy  of  the  law 
to  keep  courts  free  from  any  Improper  In- 
fluence or  misconduct  and  all  well-grounded 
suspicions  thereof,  yet  It  Is  now  well  estab- 
lished that  every  Improper  act  of  a  Juror  In 
connection  with  a  case  on  trial  will  not  de- 
stroy the  verdict.  Pettlbone  v.  Phelps,  13 
C!onn.  449,  85  Am.  Dec.  88.  A  conversation 
occurring  during  the  trial  between  a  Jtiror 
and  one  not  a  party  to  the  action,  touching 
upon  the  case,  will  not  entitle  the  unsuccess- 
ful party  to  a  new  trial,  If  there  was  nothing 
in  the  communication  of  such  character  that 
It  would  have  a  probable  tendency  to  bias  the 
opinion  of  the  Juror.  Hickox  t.  Parmelee,  21 
Conn.  101. 

Although  the  conduct  of  the  Juror  com- 
plained of  was  reprehensible,  yet  It  was  ap- 
parently a  thoughtless  remark,  and  free  from 
any  wrongful  Intent .  This  Impropriety  was 
the  act  of  the  Juror,  not  the  conduct  of  some 
other  person  trying  to  Improperly  Influence 
him.  There  Is  nothing  in  the  character  of 
this  conversation  which  of  Itself  necessarily 
indicates  that  the  Juror  was  so  unfavorable 
to  the  prisoner  that  he  could  not  give  her  a 
fair  and  Impartial  trIaL 

[2]  Petitions  for  a  new  trial  are  addressed 
to  the  discretion  of  the  trial  court,  and  are 
not  reviewable  by  this  court  unless  the  rec- 
ord shows  an  abuse  of  discretion.  Especial- 
ly 1b  this  true  when  such  petitions  are  deter- 
mined on  facts  arising  upon  the  trial.  A  peti- 
tion for  a  new  trial  must  allege  facta  which 
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■bow  tbat  BnbBtantial  Jostlce  was  not  or 
may  not  have  been  done.  It  cannot  rely  ou 
error  merely  tectmical;  on  tbe  contrary.  Its 
very  foundation  Is  that  a  judgment  technical 
ly  valid  is  substantially  unjust  State  t. 
Brockhaus,  72  Conn.  109,  111,  112,  43  AU.  850. 

it  Is  not  true  as  tbe  petitioner  contends 
that  the  law  conclusively  Impltos  prejudice 
from  misconduct  of  the  kind  In  question. 
The  misconduct  of  a  trier,  whether  Judge  or 
Juror,  does  not  by  the  act  Itself  Jiistlfy  the 
granting  of  a  new  trial.  There  must  appear 
to  have  been  prejudice  to  the  unsuccessful 
party,  or  at  least  tbe  probability  of  It  before 
a  verdict  will  be  set  aside.  Wood  v.  Holah, 
80  Ckinn.  314,  316,  68  Atl.  323. 

The  Superior  Court  after  a  trial  and  con- 
sideration of  tbe  evidence  held  that  this  Ir- 
regularity afforded  no  cause  for  setting  aside 
the  verdict,  and  we  cannot  say  that  it  did  not 
act  within  tbe  limits  of  Its  discretion. 

There  la  no  error.  Tbe  other  Judges  con- 
curred. 


(S4  Oonn.  8B8> 

80KDBN  V.  HUGO,  Sheriff. 

(Snpreme  Court  of  Brrors  of  Oonnectient. 
July  31,  1911.) 

CKzmif  Ai.  Law  (5  1084*)— «iat— Appeai.. 

Uhder  Pub.  Acta  1900,  c.  240,  providinc 
that  an  appeal  operates  as  a  stay  of  execution, 
unless  the  trial  Judge  believes  that  tbe  appeal 
was  for  delay  only,  when  he  may  order  execu- 
tion to  issue  at  anv  time,  on  motion  and  heap- 
ing, a  stay  results  from  an  appeal  only,  and  not 
from  proceedings  preparatory  thereto,  and  the 
matter  of  stay  of  execution  during  such  pro- 
eeedings  is  in  tbe  sound  discretion  of  the  trial 
court,  and  where  It,  in  its  discretion,  refused 
a  third  stay  to  perfect  the  appeal,  it  could  or- 
der forthwith  tbe  issuance  ot  a  mittimus,  with- 
out motion  and  hearing. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1084.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    William   H.   Williams,   Judge. 

Writ  of  habeas  corpns  by  William  H.  Sor- 
tfen  against  PhlUp  Hugo,  SberifC,  to  deter- 
mine tbe  legality  of  plalntlCTs  Imprisonment 
From  a  Judgment  dismissing  the  writ  plain- 
tiff appeals.    AfQrmed. 

The  complainant  was  on  January  6,  1911, 
convicted  In  tbe  conrt  of  common  pleas  In 
Mew  Haven  county  of  keeping  a  disorder- 
ly bonse,  and  sentenced  to  Imprisonment  in 
tbe  connty  jail.  Upon  tbe  request  of  his 
counsel  tbe  court,  on  the  same  day,  granted 
m.  stay  of  execution  nntll  January  13,  1911, 
admitted  him  to  ball,  and  released  bim  from 
custody.  On  tbe  last-named  date  a  notice 
of  appeal  to  tbfs  court  was  flled.  Afterward, 
apon  tbe  same  day,  tbe  court,  upon  request 
of  bto  counsel,  granted  a  further  stay  until 
January  27,  1911,  and  counsel  was  allowed 
until  tbe  last-named  date  to  file  his  request 
for  a  finding  and  draft  finding.  January 
26,  1911,  this  request  and  draft  were  flled. 
January  27tb  complainant's  counsel,  pursu- 


ant to  apipolntment,  appeared  I)efore  the 
court  and  requested  a  furtber  stay.  Tbe 
matter  of  the  propriety  of  a  continued  stay 
was  discussed  between  the  Judge  and  coun- 
sel In  the  judge's  private  chambers,  to  which 
he  retired  for  the  purpose;  the  court  not  be- 
ing adjourned.  At  this  Interview  tbe  judge 
stated  his  conclusion  adverse  to  a  continu- 
ance of  the  stay,  and  bis  reasons  therefor. 
Thereupon  he  returned  to  the  courtroom.  In 
open  court  announced  that  a  furtber  stay 
was  denied,  and  directed  a  mittimus  to  is- 
sue. Tbe  prosecuting  attorney  was  Inform- 
ed of  tbe  hearing,  but  was  excused  from  at- 
tendance by  the  court,  and  be  was  not  pres- 
ent thereat  Pursuant  to  the  mittimus  the 
defendant  sheriff  took  the  complainant  Into 
custody.  The  present  habeas  corpus  pro- 
ceedings were  thereupon  instituted.  At  tbe 
hearing  thereon  complainant's  counsel  claim* 
ed  that  the  mittimus  was  unlawfully  Issued, 
since  it  was  not  ordered  to  issue  upon  mo- 
tion and  bearing  as  provided  by  statute 
(chapter  240  of  the  Public  Acts  of  1909),  and 
be  objected  and  excepted  to  the  admission 
of  evidence  outside  of  the  records  of  tbe 
court  as  to  what  transpired  between  tbe 
court  and  counsel  on  January  27,  1911. 

Arthur  B.  O'Keefe,  fe'r  appellant  Robert 
J.   Woodruff,   for  appellee. 

PRENTICB,  J.  (after  stating  the  facta  aa 
above).  All  of  the  complainant's  reasons  of 
appeal  rest  upon  tbe  proposition,  for  which 
bis  counsel  contoads,  that  a  mittimus  could 
not  under  the  clrcumstancea,  issue  for  the 
execution  of  the  sentence  Imposed  upon 
him,  in  the  absence  of  an  order  made  tbere- 
for  after  a  formal  motion  to  that  end,  made 
by  tbe  prosecuting  officer,  and  a  hearing 
thereon.  Tbe  proposition  thus  advanced  la 
based  upon  the  mistaken  assumption  that  an 
automatic  stay  of  execution  was  in  opera- 
tion as  a  consequence  of  hla  notice  of  appeal 
and  the  proceedings  looking  to  an  appeal 
then  in  progress.  Counsel  rely  upon  chap- 
ter 240  of  tbe  Public  Acts  of  1909  for  the  cre- 
ation of  this  stay.  It  will  be  noted,  however, 
that  the  statutory  stay  results  from  an  ap- 
peal to  this  court.  There  was  none  in  the 
present  case.  Proceedings  preparatory  to 
an  appeal  do  not  constitute  one.  Pitkin  v. 
New  York,  N.  H.  ft  H.  R.  Co.,  67  Conn.  19, 
21,  34  Atl.  704;  Barton  v.  New  Haven,  74 
Conn.  729,  731,  S2  Atl.  403.  The  statute  has 
left  the  matter  of  stay  of  execution  during 
the  period  antecedent  to  an  appeal  to  the 
conrt  in  the  exercise  of  its  discretion.  Coun- 
sel and  the  court  rightly  acted  upon  this 
assumption,  whoi  two  successive  limited 
stays  were  asked  for  and  granted,  and  a 
third  requested.  In  the  exercise  of  its  dis- 
cretion tbe  court  was  not  restricted,  by  the 
statute  or  otherwise,  as  to  procedure.  It  was 
bound  not  to  abuse  it  It  was  acting  in  the 
exercise  of  that  discretion  when  It  refused 
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a  fnrther  stay  and  ordered  tbe  mittlmiu  to 
issue  forthwith,  and  nothing  ia  suggested  up- 
on the  record  to  Indicate  that  it  was  not 
properly  exercised. 

In  our  recital  of  the  facta,  and  in  our 
conclusions,  we  have  for  simplicity  of  dis- 
cussion given  the  complainant  the  benefit 
to  the  fullest  extent  of  the  facts  as  he 
claims  that  they  were  established  by  the 
evidence,  and  have  not  made  use  of  certain 
facts  and  conclusions  found  and  reached  by 
the  trial  court  to  which  he  has  objected  as 
being  unwarranted  by  the  evidence. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(M  Conn.  ESS) 

TURGEON  T.  CX>NNB30TICDT  OO. 

(Supreme  Court  of  EJrrorB  of  Connecticat.    July 

81,  1911.) 

1.  Thiatebs  and  Shows  (|  6*)— Ii»jot»t  to 

PBBBON  ATntNDINQ-^tnBSTION  FOB  JtTBT, 

In  an  action  against  a  railway  company, 
which  maintained  an  amusement  park  to  which 
it  invited  the  public,  for  injuries  to  a  person  in 
attendance,  the  question  of  plaintilFs  due  care 
held,  upon  the  evidence,  for  the  jury. 

[Sid.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  }  6;   Dec.  Dig.  {  6.*] 

2.  Theaters  and  Shows  (S  6*)  —  Liabiutt 

rOB    INJUBIES   TO   PiBaOH    ATTXI7DINO. 

Where  a  railway  company  conducts  an 
amusement  paA  as  an  attraction  to  visiton  and 
to  increase  Ita  passenger  traffic,  it  is  its  duty  to 
exercise  reasonable  care  that  the  premises  ^all 
be  reasonably  safe  for  visitors  present,  wheth- 
er an  admission  is  ciiarged  or  not. 

[EU.  Note.^For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  f  6;  Dec.  Dig.  S  6.*] 

8.  Thkatdm  AMD  Shows  (i  6*)  — Dutt  To- 
WABDS  PsBsoRS  Attendino— Lbsskb. 

A  railway  company,  conducting  an  amuse- 
ment park  as  an  attraction  to  visitors  and  to  in- 
crease its  passenger  traffic,  and  which  retains 
a  general  supervision  over  it»  lessees,  will  not 
be  relieved  from  its  duty  of  exercising  reason- 
able care  for  the  safety  of  visitors  by  the  fact 
that  a  miniature  railway  therein  ia  leased  to  an 
independent  contractor,  since  it  is  its  duty  to 
ose  reasonable  caie  to  keep  every_  part  of  the 
grounds  in  a  reasonably  safe  condition,  and  to 
see  that  the  railway  is  so  built  and  operated  as 
not  to  expose  visitors  to  injury. 

[Bd.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  6;  Dec.  Dig.  §  6.*] 

4.  Nbquoencb  (f  136*)— Case  fob  Jnar. 

Wliere  the  evidence  in  an  action  for  per- 
sonal injuries  is  such  as  to  support  a  iinding 
that  such  injuries  resulted  from  defendant's  fail- 
ure to  exercise  reasonable  care,  the  plaintiff 
should  not  be  nonsuited. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  K  277-353;    Dec.  Dig.  |  136.»] 
6.  Thkatebs  and   Shows  (S  6*)— INjubt  to 

Pebsoh  Attending — Question  fob  Jusr. 
In  an  action  for  personal  injuries  against  a 
railway  company  conducting  an  amusement  park, 
evidence  as  to  defendant's  failure  to  exercise 
reasonable  care  for  plaintitTs  safety  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Dec.  Dig.  |  e.*J 

Appeal  from  Sui)erlor  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 


Action  for  personal  Injuries  by  Oliver  L. 
Turgeon  against  the  Connecticnt  Company. 
There  was  judgment  of  nonsuit,  which  the 
court  refused  to  set  aside,  and  plaintiff  ap- 
peals.   Error. 

Arthur  B.  O'Keefe  and  Walter  J.  Walsh, 
for  appellant  EUrry  G.  Day  and  Harrison 
T.  Sheldon,  for  appellee. 

WBEELEtt,  J.  Evidence  was  received 
tending  to  prove  the  following  facts:  The 
defendant  railway  owned  and  maintained  an 
amusement  park  at  Savin  Rock  to  which  It 
invited  the  public  and  its  patrons  to  come, 
and  there  provided  various  attractions  and 
entertainments,  which  it  owned  and  leased 
to  difTerent  persons.  It  maintained  an  office 
in  the  park  and  had  a  general  manager  there, 
who  had  general  supervision  of  the  paric 
.  One  of  the  attractions  which  the  defend- 
ant owned  and  leased,  was  a  miniature  rail- 
way, operated  and  controlled  by  the  lessee. 
In  the  center  of  the  park  was  an  artificial 
pond,  pear  shaped,  around  which  was  a  con- 
crete walk.  Imbedded  in  the  concrete  walk 
was  a  narrow  gauge  railway  track,  having 
fixed  rails,  laid  upon  ties,  for  the  locomotive 
and  car  of  the  miniature  railroad  to  run  upon. 
The  rails  were  on  a  level  with  the  walk,  and 
no  part  of  the  track  was  visible  in  the  walk, 
except  the  rails.  The  track  passed  from  the 
walk  into  a  tunnel  and  emerged  from  the 
tunnel  on  the  other  side  of  the  pond.  At  the 
approach  to  and  exit  from  the  tunnel,  the 
track  curved,  as  it  does  at  the  point  opposite 
the  bandstand  and  just  across  the  pond  from 
this  point  The  public  used  this  concrete 
concourse  as  a  promenade. 

On  the  night  of  the  accident,  the  defendant 
provided  a  free  band  concert,  and  among  the 
crowd  of  persons  listening  to  It  was  the 
plaintiff,  who  could  not  procure  a  seat,  but 
stood  facing  the  bandstand,  with  his  back  to 
the  promenade,  and  some  four  or  five  feet 
from  the  railway  track.  While  so  standing, 
the  engine,  weighing  about  a  ton  and  draw- 
ing a  car,  when  going  at  the  rate  of  five  or 
six  miles  an  hour,  left  the  track  and  ran 
into  the  plaintiff,  his  wife,  and  a  friend. 

There  was  no  guard  rail  at  this  curve 
where  the  engine  l«ft  the  track,  or  any  warn- 
ing signs  to  indicate  danger,  or  that  the  en- 
glue  might  jump  the  track,  and  the  plaintiff 
did  not  know  of  such  liability  through  warn- 
ing or  otherwise. 

The  track  had  been  and  then  was  In  bad 
condition,  the  rails  having  spread  in  the  tun- 
nel and  at  the  entrance  to  and  exit  from  the 
tunnel,  and  at  the  curve  at  the  exit  from  the 
tunnel  there  had  been  placed  a  guard  rail 
to  keep  the  engine  and  cars  on  the  track. 
The  roadbed  was  bad;  in  places  new  ties 
were  needed.  The  engine  had  frequently  left 
the  track  at  the  cnrve  at  the  exit  from  the 
tunnel,  and  because  of  this  the  guard  rail 
had  l>een  placed  alongside  of  the  track. 
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[11  The  plaintiff  did  not  know  of  the  con- 
dition of  ttie  track  or  rails,  or  of  the  liability 
of  the  englue  to  jump  the  track,  and  it  la 
difficult  to  understand  how,  in  the  exercise  of 
ordinary  care^  be  could  have  been  expected 
to  know  this.  He  was  In  a  place  which  the 
defendant  bad  provided  for  him,  enjoying 
the  concert  which  the  defendant  furnished, 
and  it  would  seem  not  unreasonable  to  have 
accorded  to  him  the  right  to  assume  that  the 
defendant  had  exercised  reasonable  care  to 
make  the  place  it  had  Invited  him  to  reason- 
ably safe.  Whether  this  conclusion  should  be 
drawn  or  not.  it  is  entirely  clear  that  it  was 
one  for  the  Jury;  it  cannot  be  said,  as  matter 
of  law,  that  the  plaintiff  was  himself  In 
fault.  The  principal  ground  upon  which  the 
roling  on  the  nonsuit  is  Justified  is  that  there 
was  no  evidence  to  support  the  negligence 
charged. 

[21  It  makes  no  difference  whether  admis- 
sion was  charged  to  the  grounds  or  not  The 
amusement  park  was  conducted  as  an  attrac- 
tion to  its  patrons  by  the  railway  company. 
In  order  to  hold  and  increase  its  trafE^  The 
plaintiff  was  there  by  the  invitation  of  the 
defendant  One  who  Invites  others  to  come 
apon  his  premises  for  business  or  pleasure 
must  exercise  reasonable  care  to  have  and 
keep  the  premises  reasonably  safe  for  such 
visitors. 

[31  The  defendant  Is  not  relieved  of  this 
dnty,  because  he  had  leased  the  miniature 
railway  to  an  independent  contractor.  Note 
to  Hollls  V.  Kansas  City  Mo.  R.  Ass'n,  14  L. 
R.  A.  (N.  S.)  284;  Thornton  v.  Maine  State 
Agricultural  Fair,  97  Me.  108,  63  Atl.  979.  94 
Am.  St.  Rep.  488;  Sebeck  v.  Plattdeutsche 
Volkfest  Verehi,  64  N.  J.  Law,  624,  46  Atl. 
631,  50  L.  Bt.  A.  199,  81  Am.  St  Rep.  612; 
Richmond  &  M.  R.  Co.  y.  Moore,  94  Va.  493, 
506,  27  a  E.  70,  37  L.  R.  A.  258;  Texas  State 
Fair  V.  Brittoin,  118  Fed.  713,  66  C.  0.  A. 
499;  Conradt  v.  Claure,  93  Ind.  476,  47  Am. 
Rep.  888. 

It  was  the  defendant's  place  of  amuse- 
ment; it  was  Its  invitation  which  brought 
the  plaintiff  there;  and  it  retained,  despite 
Its  concessionaries,  a  general  supervision  and 
care  of  the  property.  It  was  the  duty  of  the 
defendant  to  nse  reB8<HiabIe  care  to  keep 
every  part  of  the  grounds  to  which  it  had 
Invited  the  plaintiff  in  a  reasonably  safe  con- 
dition, and  to  accomplish  this  end  It  was  Its 
dnty  to  nse  reasonable  care  to  see  that  the 
railway  was  so  bulU,  maintained,  and  op- 
erated as  not  to  risk  doing  injury  to  any  of 
Its  patrons  while  in  the  park.  Thompson  v. 
Lowell,  L.  &  H.  St  Ry.  Co.,  170  Mass.  677,  49 
N.  B.  913,  40  L.  R.  A.  845,  64  Am.  St  Rep. 
328;  Blakeley  t.  White  Star  line,  154  Mich. 


635,  637,  118  N.  W.  482,  19  L.  R.  A.  (N.  S.) 
772, 129  Am.  St  Rep.  496;  Thornton,  Adm'r, 
V.  Maine  State  A.  Fair,  supra;  Richmond  & 
M.  R.  Co.  V.  Moore,  supra;  Texas  State  Fair 
V.  Brittain,  supra;  Conradt  v.  Claure,  supra; 
Dunn  V.  Agricultural  Society,  46  Ohio  St  93, 
18  N.  E.  496,  1  L.  R.  A.  754,  16  Am.  St  Rep. 
556;  Manstad  t.  Swedish  Brethren,  83  Minn. 
40,  43,  85  N.  W.  913.  53  Ll  R.  A.  803,  85  Am. 
St.  Rep.  446;  Fox  v.  Buffalo  Park,  21  App. 
Dlv.  321,  47  N.  Y.  Supp.  788;  Brown  v. 
Batchellor,  29  R.  I.  116,  69  Ati.  205;  Cooley 
on  Torts,  p.  605. 

[4]  Upon  the  evidence  before  the  Jury, 
might  the  conclusion  have  been  reasonably 
reached  that  the  accident  resulted  from  the 
failure  of  the  defendant  to  use  reasonable 
care  to  keep  its  premises  reasonably  safe  for 
its  patrons?  If  the  evidence  supported  such 
a  conclusion,  the  motion  to  set  aside  the  non- 
suit was  improperly  denied ;  If  the  evidence 
did  not  support  such  a  conclusion.  It  was 
properly  decided. 

LS]  The  Jury  might  have  found  that  the 
defendant  knew  that  it  the  engine  left  the 
track  It  was  liable  to  run  into  and  Injure  its 
patrons  and  those  who  chanced  to  be  near 
the  track  upon  the  walk  in  which  the  rails 
wete  imbedded,  and  that  with  the  bandstand 
within  less  than  40  feet  of  the  railway  the 
crowd  listening  to .  the  music  would  be 
brought  close  to  the  track,  and  if  the  engine 
left  the  trdck  it  would  be  liable  to  injure 
some  in  the  crowd.  It  might  have  found 
tliat  the  englue  had  frequently  left  the  track 
at  a  carve,  due  probably  to  the  spreading  of 
the  rail  or  the  condition  of  the  track.  It 
knew  that  a  guard  rail  was  a  necessary  pre- 
caution to  prevent  this  at  a  curve,  since  it 
liad  adopted  this  precaution  at  the  curve,  at 
the  exit  from  the  tunnel.  It  might  have 
found  that  the  rails  had  spread  in  these  plac- 
es, where  there  were  carves.  It  might  have 
found  that  the  engine  left  the  track  because 
of  the  defective  condition  of  the  roadbed,  and 
the  failure  to  have  a  guard  rail  at  this  curve. 
It  might  reasonably  have  found  tliat  ordi- 
nary care  towards  its  patrons  required  this 
defendant  to  have  seen  that  the  roadbed  was 
in  better  condition,  and  a  guard  rail  placed 
at  this  curve,  or  that  the  defendant  should 
have  warned  its  patrons  of  the  liability  of 
the  engine  leaving  the  track,  and  the  conse- 
quent risk  to  them. 

The  evidence  uncontradicted  would  liave 
supported  a  verdict;  and  hence  we  have  no 
occasion  to  consider  the  doctrine  of  res  ipsa 
loquitur  invoked  in  behalf  of  the  plaintiff. 

There  la  error.  The  other  Judgea  concur- 
red. 
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(84  Conn.  «28) 

MORRISON  et  a!,  t.  MARTIN  et  al. 

(Supreme  Court  of  Crroni  of  Connecticut    July 

31,  1911.) 

1.  FRA.CD  (!  25*)— Action  fob  Dauaoes— Na- 
TOBB  OF  Action, 

A  person  must  be  damaged  by  the  fraud  to 
authorise  an  action  under  Qen.  St.  1902,  f  1099. 
providing  that,  when  any  person  is  guilty  of 
fraud  in  contracting  a  debt,  or  concealing  any 
part  of  his  estate  to  prevent  its  taking  by  legal 
process,  any  creditor  aggrieved  may  begin  an 
action  against  him,  setting  forth  bis  debt  and 
the  fraudulent  acts,  and  have  execution  against 
his  body  as  in  a  tort  action. 

[E3d.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  24;   Dec.  Dig.  f  25.«] 

2.  Landlobd  and  Tenant  (|  70*)— Pebbonai. 
Pbopebtt— Leasehold  -Interest. 

At  common  law  a  leasehold  is  personal  prop- 
erty. 

[E}d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  Sl  215,  216;  Dec.  Dig.  i 
70.»] 

8.  Fbaud  (J  83*)— Action— CoHVETiNO  Away 

Gen.  St.  1902,  S  1090,  providing  that,  when 
one  it  guilty  of  fraud  in  contracting  a  debt,  or 
conveys  away  or  conceals  any  part  of  his  estate 
with  intent  to  prevent  taking  b^  legal  process, 
any  creditor  aggrieved  may  institute  an  action 
against  him,  authorizes  an  action  based  upon 
conveying  away  real  property  to  obstruct  pro- 
cess, as  well  as  personal  property.  . 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  I  33.*] 

4.  Fbaud  (S  64*)— Actions— Juet  Question. 
In  an  action  for  damages  for  fraud  In  con- 
tracting a  debt  and  conveying  aWay  property 
to  prevent  it  from  being  taken  upon  legal  pro- 
cess, whether  the  property  was  conveyed  with 
fraudulent  intent  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  S^nd,  Cent 
Dig.  f§  67-71;   Dec.  Dig.  |  64.*] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;    Howard  B.  Scott  Judge. 

Action  by  Gertrude  E.  Morrison  and  others 
against  Cherrle  L.  Martin  and  others.  From 
a  Judgment  for  defendant*  on  a  nonsuit, 
plaintiffs  appeaL    Reversed. 

Russell  Porter  Clark,  for  appellants. 
Charles  D.  Lockwopd,  for  appellees. 

THAYER,  J.  [1]  The  plaintiffs  hold  a 
note  against  the  defendants  which  the  latter 
admit  and  refuse  to  pay.  This  action  Is  up- 
on section  1099  of  the  General  Statutes,  to 
enforce  the  collection  of  the  debt  In  At^ 
water  ▼.  Slepcow,  74  Conn.  671,  51  AtL  1063, 
we  said:  "Fraud  Is  the  gist  of  the  action 
provided  by  the  statute,  but  It  Is  fraud  In 
respect  to  a  debt  The  real  purpose  of  tbe 
action  is  the  collection  of  tbe  debt"  The 
statute  gives  tbe  remedy  only  to  a  creditor 
who  is  aggrieved  by  the  fraud.  If,  therefore, 
the  creditor  Is  not  damaged  by  the  fraud,  he 
has  no  right  to  resort  to  an  action  upon  the 
statute  which,  being  In  tort,  permits  tbe 
attachment  of  the  defendant's  body.  Feary 
V.  Hotcbklss,  46  Conn.  266,  270. 

Tbe  coQiplalnt  Is  In  four  counts.  There 
was  no  evidence  to  support  the  first  and 


tblrd,  and  no  argument  in  support  of  the 
assignment  of  error  as  bdsed  thereon  bas 
been  addressed  to  us.  The  second  count  al- 
leges  that  after  this  note  became  due  the 
defendants  refused  to  pay  it,  and  that  at  tbe 
time  of  such  refusal  they  had  estate,  not  ex- 
empt from  execution,  more  than  sufficient 
to  pay  it  concealed,  and  wlthtadd  by  than, 
so  that  it  could  not  be  taken  by  legal  pro- 
cess. The  fourth  count  alleges  that  daring 
the  month  preceding  the  date  of  maturity  of 
the  note  the  defendants  owned  a  profitable 
rooming  and  boarding  bouse  business  In  tbe 
city  of  Stamford,  with  a  valuable  leasehold 
Interest  In  No.  56  South  street  in  that  city, 
and  transferred  and  conveyed  away  tbelr 
interest  In  the  business  and  lease,  with  In- 
tent to  prevent  tbeir  being  taken  on  legal 
process.  There  was  evidence  tending  to  show 
that  the  business  was  ostensibly  turned  over 
to  one  Clark  a  day  or  two  before  the  note 
became  due,  and  that  tbe  lease  mentioned 
was  assigned  to  one  Anderson  by  the  de- 
fendants two  days  before  the  note  became 
due.  There  was  no  evidence  of  any  other 
concealment  and  withholding  of  property,  as 
alleged  in  the  second  count  or  of  transfer- 
ring and  conveying  away  property,  as  al- 
leged In  the  fourth. 

[2]  The  evidence  tended  to  show  that  the 
defendants'  lease  of  56  South  street,  where 
they  conducted  tbe  boarding  house  business, 
bad  one  year  and  six  months  to  run  at  the 
time  of  Its  transfer.  This  leasehold  inter- 
est was  attachable,  and  subject  to  be  taken 
and  sold  on  execution.  General  Statutes,  ff 
830,  930.  It  Is  claimed  that  this  interest  was 
real  estate,  and  that  there  can  be  no  con- 
cealing or  withholding  of  real  estate  from 
legal  process.  Allyn  v.  Lyness,  81  Conn.  626, 
71  Atl.  936,  is  referred  to,  where  there  la 
a  qu»re  whether  real  estate  can  be  so  con- 
cealed and  withheld.  A  leasehold  Interest 
at  common  law  is  personal  property.  The 
statutes  referred  to  provide  that  it  may  be 
attached  In  tbe  same  manner  as  real  estate, 
and  levied  upon  and  sold  in  tbe  same  man- 
ner as  personal  property. 

[3]  Whether  real  or  pei'sonal  property,  we 
are  satisfied  that  under  the  statute  it  can  be 
"conveyed  away,"  with  tbe  Intent  to  prevent 
Its  being  taken  on  legal  process.  The  stat- 
utes provide  that  conveying  away  any  i>art 
of  his  estate  by  the  debtor,  as  well  as  con- 
cealing or  withholding  it,  for  the  fraudulent 
purpose  of  preventing  Its  being  taken  on 
legal  process  to  pay  Ida  debts,  creates  a 
cause  of  action  under  tlie  statute.  Real  es- 
tate can  be  conveyed  away  for  that  purpose, 
as  well  as  personal  property*  and  so  comes 
within  tbe  letter  of  tbe  law.  It  Is  true  that 
the  creditor  may  trace  the  conveyance,  and 
may  attach  and  hold  it,  if  there  has  been  • 
fraudulent  conveyance,  and  he  can  prove  it, 
and  that  tbe  vendee  participated  In  the 
fraud.     But   this   imposes   a   burden   upon 
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tlie  creditor  to  whlcb  he  onght  not  to  be 
snbjected.  Nor  does  It  show  that  the  cred- 
itor la  not  Injured  by  the  conveyance.  That 
he  must  prove  the  frand  In  anch  cases.  In 
order  to  hold  the  properly,  shows  that  he 
Is  Injured  by  the  conveyance.  He  Is  hinder- 
ed and  delayed 'and  put  to  cost  In  the  re- 
covery of  his  debt  to  which  he  would  not 
have  been  subjected,  had  the  conveyance  not 
been  made.  We  think  the  statute  was  In- 
tended to  cover  conveyances  at  real  estate,  as 
well  as  personal  estate,  made  to  prevent 
Its  being  taken  on  legal  process.  For  the 
reasons  stated,  It  cannot  be  said  that  the 
plaintiff  was  not  damaged  by  the  conveyance. 

There  was  evidence  tending  to  show  that 
the  leasehold  interest  was  valuable,  especial- 
ly in  connection  with  the  business  which  was 
transferred  at  the  same  time. 

[4]  The  relationship  of  the  defendants  to 
the  parties  to  whom  the  transfers  were  made 
and  the  fact  that  there  was  no  consideration 
for  the  transfers  furnished  evidence  to  go 
to  the  jury  upon  the  question  of  fraudulent 
lnt«>t.  There  was  thus  evidence  which 
should  have  been  submitted  to  the  jury  un- 
der the  second  and  the  fourth  counts,  and  the 
nonsuit  was  improperly  granted. 

There  is  error.  The  other  Judges  con- 
coned. 


(S4  Conn.  SU) 


TODD  V.  TODD. 


<Sapiem«  Court  of  Brrois  of  Connecticnt    Jnly 
31,  1911.) 

1.  Tsui.  (I  893*)— FiNDinOS— BCXIIKIITB. 

▲  trial  judge's  findings  should  not  embrace 
staXenttaiU  of  evidenoe  nor  excerpts  from  the 
stenographer's  transcript  of  testimony. 

[Bd.  Note.— For  other  cases,  see  TriaL  Gent. 
Dig.  I  923;  Dec  Dig.  |  893. •] 

2.  Tbial  (!  395*)— Findikos— Otfiob. 

The  office  of  a  finding  In  coart  cases  is  to 
embody  the  conclosions  of  the  court  as  to  the 
facts,  ultimate  and  sabordinate,  wbidi  it  reach- 
ed upon  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  931;  Dec.  Dig.  |  S95.*T 

S.  DivoBCB  (I  87*)— "Desebtioh"— Blkmewtb. 
"Desertion"  is  an  unjustified  cessation  from 
-cohabitation  with  intent  not  to  resume  it  and 
'Without  the  other  spouse's  consent. 

XEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  if  107-138;  Dec.  Dig.  |  87.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  2020-2024;  voL  8,  p.  7686.] 

A.  Divorce  (|  133*)— Deskbtion— X>tiokrok— 

SXJFFICIENCT. 

Evidence  held  to  show  desertion  of  a  hus- 
band. 

[EU.  Note.— For  other  cases,  see  Divorce,  Cent. 
tMg.  |§  446-448;   Dec  Dig.  |  133. 'J 

Appeal  froln  Superior  Court,  Fairfield 
-County;  Edwin  B.  Oager,  Judge. 

Divorce  action  by  John  Todd  against  Blsle 
D.  Todd.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


Howard  W.  Taylor,  for  appellant  Stiles 
Judson,  for  appellee. 

PKENTICE,  J.  [1]  The  finding  In  this 
case  Is  long  and  Involved  beyond  reason  as 
the  result  of  the  appellant's  mistaken  at- 
tempt, begun  In  the  draft  finding  and  con- 
tinued in  a  motion  for  a  correction  of  the 
finding,  exceptions  to  the  finding,  and  rea- 
sons of  appeal,  to  have  statements  of  evi- 
dence and  excerpts  from  the  stenographer's 
transcript  of  the  testimony,  many  pages  in 
length.  Incorporated  into  the  finding.  Such 
statements  and  excerpts  have  no  place  in  a 
finding  made  in  a  case  tried  to  the  court, 
save  as  they  may  be  necessary  to  present 
for  review  rulings  upon  the  admission  of 
testimony,  and,  in  the  latter  event,  they 
should  appear  to  the  limited  extent  only 
which  the  rules  clearly  prescribe,  and  In  the 
manner  indicated  In  the  forms.  Practice 
Book  1908,  p.  266,  J  5;    p.  272. 

[2]  The  office  of  a  finding  in  court  cases 
is  to  embody  the  conclusions  of  the  court  as 
to  the  facts,  ultimate  and  subordinate,  which 
it  reached  upon  the  evidence.  The  evidence 
has  presumably  served  its  purpose,  and  pre- 
sumably this  court  has  no  concern  with  it 
If,  later  in  the  course  of  the  proceedUigs, 
there  shall  prove  to  be  occasion  for  its  pres- 
ence here,  the  opportunity  to  secure  it  is 
provided  by  regular  procedure. 

The  numerous  reasons  of  appeal  fall  into 
three  groups,  to  wit:  (1)  Those  which  seek 
a  correction  of  the  finding;  (2)  those  which 
call  In  question  rulings  upon  the  admission 
of  testimony;  and  (3)  those  which  attack  the 
judgment  upon  legal  grounds.  The  corrections 
which  it  is  desired  to  have  made  In  the  find- 
ing, outside  of  those  already  commented  up- 
on, all  relate  to  matters  Immaterial  to  any 
question  before  us.  There  Is  no  error  in  the 
rulings  upon  the  admission  of  testimony. 
No  principle  is  Involved  in  them  which  calls 
for  discussion. 

[3]  "Desertion,"  within  the  meaning  of  our 
statute  regulating  divorce,  "consists  in  the 
cessation  of  cohabitation  coupled  with  a  de- 
termination in  the  mind  of  the  offender  not 
to  renew  It"  Bennett  v.  Bennett,  43  Conn. 
313,  318.  It  is  the  willful  absenting  of  one 
party  to  the  marriage  contract  from  the  so- 
ciety of  the  other,  coupled  with  the  inten- 
tion on  the  part  of  the  absenting  party  to 
live  apart  in  spite  of  the  wish  of  the  other, 
and  not  to  return  to  cohabitation.  Tlrrell 
V.  Tlrrell,  72  Conn.  567,  570,  45  Atl.  153,  47 
li.  B.  A.  760.  It  Is  a  continuing  course  of 
conduct,  and  the  intent  referred  to  is  its  de- 
cisive characteristic.  Bennett  v.  Bennett,  43 
Conn.  813,  818;  Tlrrell  T.  Tlrrell,  72  Conn. 
667,  670,  46  Ati.  163,  47  L.  R.  A  750.  This 
definition  Involves  the  coexistence  of  the 
following  conditions:  (1)  Cessation  from  co- 
habitation; (2)  an  intention  on  the  part  of  the 
absenting  party  not  to  resume  it ;  (3)  the  ab- 
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sence  of  the  other  party s  consent;   and  (4) 

the  absence  of  justification. 

[4]  The  trial  court  has  found  desertion  on 
the  part  of  the  defendant,  and  that  it  con- 
tinued for  more  than  three  years  prior  to  the 
commencement  of  the  action.  It  has  found 
the  subordinate  facts  upon  which  this  ulti- 
mate conclusion  was  based.  They  disclose 
that  the  defendant  left  her  husband  without 
previous  intimation  or  cause  and  against  his 
will,  saying  that  she  did  not  care  to  live  with 
him  longer;  that  on  the  following  day  the 
plaintUT  sought  her  out  and  begged  her  to 
return,  that  she  refused ;  that  on  the  day  of 
her  departure  or  within  a  few  days  she  form- 
ed the  purpose  of  not  returning  to  her  bus- 
band  or  performing  her  marital  duties ;  and 
that  this  situation  and  condition  of  mind 
continued  until  suit  was  brought,  a  period 
of  more  than  three  yfears.  All  the  condi- 
tions of  desertion  are  here  satisfied. 

It  Is,  however,  contended  that  a  divorce 
could  not  be  granted  for  the  reason  that  the 
plaintiff  husband  had  not  made  the  necessary 
overtures  to  secure  his  wife's  change  of  mind 
and  return.  It  is  not  indicated  what  the 
measure  of  his  claimed  duty  in  this  respect 
was  further  than  that  he  was  bound  to  do 
something  more  than  he  did  when  he  gave 
neither  justification  for  nor  consent  to  her 
willful  separation  from  him,  sought  to  re- 
strain her  in  her  purpose,  and  later  besought 
her  to  return.  There  are  Indeed  situations 
in  which  overtures  to  bring  about  a  renew- 
al of  marital  relations  are  necessary  to  con- 
vert the  condition  of  separation  In  which  the 
parties  may  be  living  Into  one  of  desertion 
on  the  part  of  one  of  them.  But  that  situa- 
tion Is  not  here,  where  the  separation  was 
not  the  consequence  of  the  plaintiff's  miscon- 
duct, and  from  the  beginning  has  been  against 
his  will  and  with  the  purpose  on  her  part 
to  disregard  her  marital  duties. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(84  Conn.  660) 

Appeal  of  WILSON. 

(Supreme  Court  of  Errors  of  Connecticut    July 

81,  1911.) 

1.  Tbusts  (8  43*)  —  EtoBEss  Trusts  —  Paboi. 
Evidence. 

An  express  trust  in  land  cannot  be  estab- 
lished by  parol  evidence. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  62;   Dec  Dig.  S  43.*] 

2.  Courts  (§  202*)— Jubisdiotiow— Supkeiob 
COUBT— Pbobate  Appeal. 

Upon  hearing  a  probate  appeal,  the  superior 
court  has  tbe  powers  of  a  court  of  probate,  and 
can  only  try  the  questions  raised  in  tbe  probate 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  202.*] 

3.  Trusts  (J  88*)  —  RrauLTiNa  Trust  — Evi- 
dence. 

An  implied  or  resulting  trust  may  be  proved 
by  parol  evidence  resting  ui>on  a  presumed  in- 


tention of  tbe  parties,  as  shown  by  the  circum- 
stances of  the  conveyance,  such  aa  an  express 
parol  agreement  of  the  parties  identical  with  tbe 
agreement  impUed  by  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  i  88.*]  ^^ 

4.  Tbusts  (J  89*)— Resulting  Tbusts. 

Where  the  existence  of  .a  purchase-money 
trust  is  disputed,  the  facts  from  which  it  may  be 
implied  should  be  clearly  and  satisfactorily  es- 
tablished, especially  in  actions  brought  after  tbe 
alleged  trustee's  death,  to  set  aside  apparently 
absolute  titles,  not  questioned  for  a  long  period. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  SI  134-187;   Dec.  Dig.  §  89.*] 

6.  Courts  (5  200%*)— JuBisDicrnow- Ricsult- 

ING  Trusts. 

Gen.  St.  1902,  i  370,  as  amended  by  Pub. 
Acts  1907,  c.  16,  authorizing  probate  courts  to 
direct  administrators  to  convey  the  title  of  de- 
ceased persons  in  real  estate  held  by  them  in  a 
fiducianr  capacity,  does  not  authorize  the  court 
to  decide  disputed  questions  of  title,  except  as 
to  the  extent  of  deciding  that  there  is  an  appar- 
ent trust  title  justifying  the  making  of  tbe  or- 
der, BO  that  the  probate  court  could  not,  on  such 
an  application,  determine  whether  intestate  held 
the  property  under  an  implied  purchase-money 
trust,  where  the  existence  of  the  trust  was  dis- 
puted. 

[Ed.  Note.— For  other  cases,  see  Conits,  Dec 
Dig.  IS  200%.«1 

&  Ootntis  (i  aOO%*)-^UM8McrrroN— Pbobat« 

COUKTS. 

Coiuts  of  probate  cannot  determine  disput- 
ed titles  to  land. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  20O%.») 

Appeal  from  Superior  Court,  New  Haven 
County;    Joel  H.  Reed,  Judge. 

Application  by  Samuel  Wilson  for  an  or- 
der directing  tbe  administrator  of  his  wife's 
estate  to  transfer  certain  realty  to  him. 
From  a  judgment  of  the  superior  court  re- 
versing the  decree  of  the  probate  court  deny- 
ing the  application,  an  appeal  is  taken.  Re- 
versed and  remanded,  with  directions  to  af- 
firm order  of  the  probate  court 

Ulysses  O.  Cburdi,  for  appellant  Ter- 
rence  F.  Carmody,  for  appellee. 

HALL,  G.  J.  On  tbe  11th  of  January, 
1910,  the  appellant,  Samuel  Wilson,  filed  in 
the  probate  court  of  Waterbnry,  under  sec- 
tion 870  of  the  Oeneral  Statutes  of  1902,  as 
amended  by  chapter  16  of  the  Public  Acts  of 
1907,  an  application  and  complaint,  alleging 
that  certain  land,  the  legal  and  record  title 
to,  which  was  in  his  deceased  wife,  Ada  Wil- 
son, at  tbe  time  of  her  death,  belonged  to 
him,  and  asking  the  court  to  direct  her  ad- 
ministrator, WUfred  V.  Warner,  to  convey 
said  land  to  the  appellant. 

Due  notice  was  given  to  said  administrator 
and  to  the  guardian  ad  litem  of  the  11  chil- 
dren of  Samuel  and  Ada  Wilson,  and  on  tbe 
24th  of  January,  1910,  the  court  of  probate 
denied  said-  application  pro  forma,  and  the 
appellant  appealed  from  said  denial  to  the 
superior  court,  wblch  court  granted  the  ap- 
plication. 
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In  bla  leaaons  of  tppitl  filed  In  tbe  su- 
perior court,  tbe  appellant  alleges.  In  sub- 
stance, that  lie  purcbased  the  land  In  ques- 
tion with  his  own  money ;  that  at  the  time 
of  such  purchase  It  was  agreed  by  himself 
and  his  wife  that,  owing  to  his  111  health  and 
the  probability  that  she  would  survive  him. 
the  title  to  said  land  should  be  taken  in  her 
name,  but  to  be  transferred  to  hUn  by  her, 
or  by  her  legal  representative,  upon  his  re- 
qnest;  and  upon  his  death,  before  her  de- 
cease, to  become  hers  absolutely.  The  an- 
swer to  the  reasons  of  appeal  denied  these 
averments. 

The  Judgment  file  states  that,  having  heard 
the  parties  upon  these  Issues,  the  allegations 
of  the  reasons  of  appeal  are  found  true; 
that  the  deceased,  Ada  Wilson,  contributed 
nothing  toward  the  purchase  price  of  the 
property  In  question;  that  a  resulting  trust 
was  created  by  said  conveyance  and  agre»- 
ment;  that  A^  Wilson  never  held  the  land 
adversely;  that  she  had  no  other  legal  or 
equitable  title  than  trustee  of  such  resulting 
trust;  and  that  the  court  orders  the  ad- 
ministrator "to  convey  to  the  appellant  the 
above-ietnibei  real  property  by  legal  and 
proper  conveyance.    •    •    •" 

The  finding  of  facts  states  that,  prior  to 
the  purchase  of  said  pr<q;)erty,  there  was  no' 
written  agreement  between  the  appellant  and 
his  wife  regarding  the  conveyance  of  said 
property  to  her,  and  that  she  afterwards 
gave  blm  none;  that  the  appellant  and  his 
wife,  Ada,  and  their  children  lived  upon  said 
farm  property  until  her  death  in  1906;  that 
be  took  no  steps  to  have  administration 
granted  on  bis  wife's  estate,  or  to  have  the 
title  to  said  land  conveyed  to  him  until  near- 
ly three  years  after  his  wife's  death;  that 
he  remarried  In  1909,  and  has  since  lived 
npon  the  property  with  his  second  wife  and 
tbe  children  of  his  first  marriage;  that  in 
1909,  having  refused  to  apply  for  adminis- 
tration upon  Ada  Wilson's  estate,  his  son 
applied  to  have  the  estate  duly  administered ; 
and  that  the  property  In  question  Is  of  the 
▼alue  of  about  $3,000. 

The  act  under  which  the  application  and 
order  was  made  provides  that:  "The  coort 
of  probate  having  Jurisdiction  of  the  settle- 
ment of  the  estate  of  any  deceased  i>erson 
may,  concurrently  with  courts  of  equity,  an- 
tborlze  the  executor  or  administrator  to  con- 
vey tbe  title  of  the  deceased  in  any  real  es- 
tate to  any  person  entitled  to  It  by  virtue 
ot  any  contract  of  such  deceased  person,  or  to 
«onvey  the  title  of  the  deceased  in  any  real 
estate  held  or  taken  by  him  In  any  fiduciary 
capacity,  to  his  successor  or  to  the  person  or 
persons  entitled  thereto.    *    •    • " 

It  is  contended  generally  by  the  appellee 
tliat  it  was  not  the  purpose  of  this  statute  to 
empower  courts  of  probate.  In  directing  ex- 
ecutors and  administrators,  in  the  settlement 
of  an  estate,  to  convey  the  title  of  the  de- 
ceased in  real  estate  held  by  him  in  a  fldud- 
«Z7  caj^adty  to  the  person  entitled  thereto. 


to  try  and  determine  disputed  questions  of 
title  to  land,  or  to  direct  such  conveyance  of 
an  alleged  trust  title  upon  such  facts  and 
circumstances  as  appear  in  this  case. 

[1]  Tbe  title  ordered  to  be  conveyed  was 
not  a  title  under  an  express  trust  Such  a 
trust  could  not  have  been  proved  by  the  pa- 
rol evidence  offered.  Brown  v.  Brown,  66 
Conn.  499,  34  AU.  490;  Todd  v.  Munson,  53 
Conn.  589,  4  Atl.  99. 

It  is  evident  that  it  was  not  tbe  purpose 
of  this  application  to  procure  a  mere  formal 
transfer  of  such  trust  title  as  tbe  deceased 
mdy  have  had  in  the  real  estate  in  question. 
Manlfestiy  the  real  object  of  this  proceeding 
was  to  obtain  a  Judicial  determination  of  the 
disputed  question  of  whether  the  described 
real  estate,  the  apparent  absolute  titie  to 
which,  both  by  deed  and  record,  for  20  years 
had  been  In  the  appellant's  wife,  or  her 
estate,  was  really  owned  by  her,  or  merely 
held  by  her  under  an  implied  resulting  trust, 
while  the  real  owner  was  the  appellant.  Such 
a  determination  of  this  question  by  the  court 
of  probate  necessarily  involved  the  trial  and 
determination  by  that  court  of  the  various 
subordinate  Issues  raised  and  decided  in  tbe 
superior  court  upon  the  appeal,  such  as:  By 
whom  was  the  purchase  price  of  the  i»operty 
paid?  Did  the  transaction  and  alleged  agree- 
ment by  which  the  property  was  conveyed  to 
Mrs.  Wilson  constitute  a  gift  to  her  by  the 
appellant?  Did  Mrs.  Wilson,  during  the  17 
years  following  tlie  conveyance  to  her,  oc- 
cupy the  property  under  a  claim  of  owner- 
ship? Was  tbe  appellant  guilty  of  laches 
In  not  having  endeavored  earlier  to  enforce 
his  claimed  equitable  titie? — and  other  con- 
tested questions  heard  and  decided  by  the 
superior  court 

[2]  If  these  questions  were  properly  tried 
and  decided  by  the  superior  court  upon  the 
appeal,  they  could  properly  have  been  tried 
and  decided  by  tbe  court  of  probate  up6n 
tbe  original  application  to  that  court  It 
they  could  not  properly  have  been  tried  In 
the  probate  court  they  were  not  properly 
tried  and  decided  in  the  superior  court  upon 
tbe  appeal.  In  hearing  the  appeal,  the  su- 
perior court  sat  as  a  court  of  probate,  and 
as  such  had  no  greater  powers  than  the 
court  of  probate.  Hewitt's  Appeal  from  Pro- 
bate, 53  Conn.  24,  1  Atl.  815;  Gone  et  al., 
Appeal  from  Probate,  68  Conn.  84,  36  AtL 
781;  Mallory's  Appeal  from  Probate,  62  Conn. 
223,  25  Ati.  109. 

[3,4]  An  Implied  or  resulting  trust  may 
be  proved  by  parol  evidence.  It  rests  upon 
a  presumed  intention  of  the  parties,  shown 
by  all  the  circumstances  of  the  conveyance, 
one  of  which  may  be  an  express  parol  agree- 
ment of  the  parties  identical  with  that  Im- 
plied by  the  law.  Barrows  v.  Bohan,  41 
Conn.  278,  283 ;  Corrs'  Appeal,  62  Conn.  4(», 
406,  26  Atl.  478.  But  in  all  cases  when  the 
claimed  trust  title  to  land  is  disputed,  the 
facts  from  which  such  trust  may  be  implied 
should  be  clearly  and  satisfactorily  estab- 
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Ilshed.  TblB  iB  especially  true  In  actions 
brought  after  the  death  of  the  alleged  trus> 
tee  to  set  aside  apparently  absolute  titles 
which  have  for  a  long  period  remained  on- 
qnestioned. 

[1, 6]  Whether  in  a  different  proceeding 
brought  to  a  proper  court  the  facts  found 
in  this  case  would  Justify  a  judgment  that 
this  appellant  is  now  the  equitable  owner 
of  the  real  estate  In  question,  it  Is  unneces- 
sary for  us  to  decide.  It  is  sufficient  to  say 
that  we  think  it  clear  that  by  the  provision 
of  the  amoided  section  370,  authorizing 
courts  of  probate  to  direct  executors  and  ad- 
ministrators to  convey  the  title  of  deceased 
persons  to  real  estate  held  by  them  in  a 
fiduciary  capacity,  it  was  not  Intended  to 
empower  such  courts  to  hear  and  decide 
disputed  questions  of  title.  In  granting  or 
denying  an  application  under  this  statute, 
tlie  probate  court  considers  the  question  of 
the  title  of  the  deceased  only  indirectly  and 
incidentally  for  the  purpose  of  determining 
whether  an  order  ought  to  be  made ;  and  in 
ordering  the  conveyance  It  passes  upon  the 
question  of  title  to  no  greater  extent  than  to 
decide  that  there  Is  such  an  apparent  trust 
title  as  justifies  the  making  of  the  order. 
Neither  the  court  of  probate  nor  the  supe- 
rior court,  sitting  as  a  court  of  probate  upon 
this  appeal,  possessed  the  power  in  this  pro- 
ceeding to  adjudicate  the  disputed  question 
of  title,  as  was  done  in  this  case.  Oourts 
of  probate  cannot  in  this  state  try  and  de- 
termine disputed  titles  to  land.    Gold's  Case, 


Klrby,  100;  Homer's  Appeal  from  Probatev 
35  Conn.  113 ;  Hewitt's  Appeal  from  Probate, 
53  Conn.  24,  37,  1  Atl.  815;  Malloiy's  Appeal 
from  Probate,  92  Conn.  218,  223,  25  AtL 
109;  Chamberlain,  Bx'r,  Appeal  from  Pro- 
bate, 70  Conn.  363,  378,  88  Atl.  734,  41  L.  R. 
A.  204. 

In  Homer's  Appeal,  supra,  the  court  of 
probate  passed  an  order  directing  an  ad- 
ministrator to  deliver  the  personal  prop- 
erty of  the  estate  of  the  deceased  wife  to 
her  surviving  husband.  In  holding  that  the 
court  had  no  power  to  make  the  order,  the 
court  said  that  a  court  of  probate  could  not 
"try  and  determine  in  this  summary  mode 
the  title  to  property  in  dispute,  and  pass  an 
order  upon  an  administrator  requiring  him 
to  deliver  possession  of  the  property  to  the 
party  in  whose  favor  the  decision  was  ren- 
dered." 

As  it  was  perfectly  apparent  that  the  court 
could  not  grant  the  order  asked  for  in  this 
case,  without  deciding  the  disputed  question 
of  title  to  the  land,  the  absolute  title  to 
which  was  by  the  language  of  the  deeds  In 
Mrs.  Wilson,  the  supwior  court  should  have 
affirmed  the  order  of  the  probate  court  deny- 
ing the  application,  and  it  erred  in  assuming 
to  adjudicate  in  this  proceeding  the  disput- 
ed question  of  title. 

There  is  error,  and  the  judgment  of  the 
superior  court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  affirm  the  order 
and  decree  of  the  court  of  probate.  The 
other  Judges  concurred. 
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In  re  DONAGHT'S  ESTATB. 

(OTphana*  Court  of  Delaware.    New  CasUe. 

Aug.  8,  1911.) 

1.  EZBCUTOBS  AXD    AOUINISTBATOBS    ({    148*) 

— Sau   of   Land— CoHDiTiONS— Good    and 

Mabketablk  Titlb. 

The  title  to  land  ia  good  and  marketable, 
as  reguired  by  the  condition  of  a  sale  under  or- 
der of  the  Orphans'  Court ;  the  paper  title  back 
to  the  conveyance  by  H.,  in  1856,  being  good, 
and  the  only  objection  bieing  that  it  does  not 
appear  from  the  land  records  bow  H.  took  title, 
the  grantee  under  such  deed  and  those  claiming 
under  him  having  been  in  exclusive  and  undis- 
puted possession  of  the  premises  conveyed  by 
that  deed,  and  no  one  in  the  meantime  having 
questioned  H.'s  right  to  convey  the  same,  the 
presumption  that  H.  was  the  owner  at  the 
time  of  the  deed  being  so  strong  that  there 
could  be  no  reasonable  doubt  of  it,  and  this  not 
depending  on  proof  of  any  material  fact  ex- 
trinsic to  the  record. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |{  595-601; 
Dec.  Dig.  I  148.»] 

2.  EXKOtTTORS    AND    AoiamSTBATOBS    (i    148*) 

— Sales  Undbb  Osdkb  or  Okfhaitb'  Oowt 

— Caveat  Eiiptob. 

The  doctrine  of  caveat  emptor  should  apply 
in  sales  under  order  of  the  Orphans'  Court; 
and  the  practice  of  imposing  conditions  on  the 
estate,  such  as  representations  concerning  the 
title,  shonld  be  discontinued. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  595-601; 
Dec  Dig.  I  148.*] 

In  the  matter  of  the  real  estate  of  Peter 
J.  Donaghy,  deceased.  Hearing  on  return  of 
■ale  and  answer.   Order  rendered. 

The  administratrices  of  Peter  J.  Donagby, 
deceased,  having  sold  certain  real  estate  of 
the  deceased  for  the  payment  of  debts,  un- 
der an  order  of  the  Orphans'  Court  made 
return  thereof  and  asked  that  the  amount 
deposited  by  tli*  purchaser  be  declared  for- 
feited for  failure  of  the  purchaser  to  pay 
the  balance  of  the  purchase  money  within 
the  time  limited  In  the  conditions  of  sale. 
To  this  return  the  purchaser  filed  an  answer 
alleging  that  the  title  was  not  good  and 
marketable,  as  represmted  by  counsel  for 
the  administratrices  at  tlie  time  of  the  sale, 
and  hearing  was  bad  on  said  return  of  sale 
and  answer. 

Argued  before  CURTIS,  Ch.,  and  RICE,  J. 

Charles  F.  Curley  and  Samuel  S.  Adams, 
Jr.,  for  administratrices.  William  T.  Lynam, 
for  purchaser. 

BICE,  J.  (delivering  opinion  of  the  court). 
Annie  FItzharris  and  Margaret  Kane,  ad- 
ministratrices of  the  estate  of  Peter  J.  Don- 
agby, deceased,  pursuant  to  an  order  of  the 
Orphans'  Court  In  and  for  New  Castle  coun- 
ty, for  the  sale  of  land  to  pay  debts,  ex- 
posed for  sale  lands  and  premises  situate 
In  Christiana  hundred,  this  county.  The 
sale  was  held  on  Saturday,  April  1,  1911, 
and  at  that  time  the  attorney  representing 
tlie  estate  stated  "the  title  to  be  good  and 


marketable,  or  would  be  made  good  and  mar- 
ketable at  the  expense  of  the  estate,  or  for- 
feit money  to  be  returned."  On  the  7th  day 
of  April  the  administratrices  filed  in  this 
court  a  return  of  said  sale,  setting  forth 
that  lot  number  one  in  the  order  of  sale 
had  been  sold  to  James  P.  Conway  and  that 
be  at  the  time  deposited  $400,  as  required  by 
the  conditions  of  sale;  that  the  said  Jameff 
P.  Conway  has  refused  to  accept  a  deed  from 
the  administratrices  for  the  property  and 
to  pay  the  balance  of  said  purchase  price, 
payable  according  to  the  conditions  of  sale 
at  the  return  day  of  the  same,  for  the  rea- 
son alleged  by  him  that  the  title  to  the  sams 
is  not  a  "good  marketable  title."  The  admin- 
istratrices claim  that  the  title  to  said  prop- 
erty Is  a  "good  and  marketable  one,"  etc. 

To  this  return  the  purchaser  filed  an  an- 
swer on  July  19th.  The  answer,  among  oth- 
er things,  stating  that,  relying  upon  the  rep- 
resoitatlons  concerning  a  marketable  title, 
he  became  a  bidder  at  the  sale.  The  prop- 
erty being  sold  to  bim  for  $4,000,  he  paid 
$400  as  deposit,  and  promptly  had  made  an 
examination  of  the  title,  which  examination 
disclosed  the  following  state  of  facts: 

"That  the  title  by  which  the  said  Peter  J. 
Donaghy,  In  Ills  lifetime,  and  at  the  time 
of  his  death,  purported  to  be  seised  in  fee 
simple  of.  In  and  to  the  said  farm  and  tract 
of  land, 'is  derived  through  certain  convey- 
ances and  assurances  In  the  law,  among 
which  is  a  certain  deed  of  Ann  Hutchinson 
to  Jeremiah  Springer,  bearing  date  the  ith 
day  of  September,  A.  D.  1866,  and  recorded 
In  Deed  Record  T,  vol.  6,  page  72,  etc.;  that 
the  only  conveyance  of  record  in  New  Castle  ■ 
county  to  the  said  Ann  Hutchinson,  the  gran- 
tor, in  the  said  last  mentioned  deed,  is  a 
certain  deed  made  by  John  Hutchinson,  on 
the  18th  day  of  October,  A.  D.  1819,  recorded 
in  Deed  Record  X,  vol.  3,  page  226;  that 
said  deed  purports  to  convey  to  the  said  Ann 
Hutchinson  a  one-eighth  interest  in  certain 
lands  In  Christiana  hundred,  this  county  and 
state,  but  whether  the  said  lands  and  prem- 
ises purchased  by  him  at  the  said  sale  are  a 
part  of  the  lands  and  premises  described  in 
the  last  mentioned  deed  he  Is  unable  to  say; 
that  whether  or  not  the  said  Ann  Hutchin- 
son ever  acquired  the  remaining  seven-eighths 
interest  In  the  lands  conveyed  by  deed  re- 
corded In  Deed  Record  X,  voL  3,  page  225, 
and  If  so,  how,  the  land  records  of  New 
Castle  county  do  not  disclose;  that  by  rea- 
son of  this  fact  the  title  to  the  said  lands 
purchased  by  him  as  aforesaid,  is  not  a  good 
and  marketable  title,  nor  has  the  same  been 
made  good  and  marketable;  he  tenders 
himself  ready  to  accept  a  deed  for  the  said 
lands  and  premises  and  pay  the  balance  of 
the  purdiase  money  as  soon  as  the  title  to 
the  same  is  made  good  and  marketable." 

It  is  admitted  by  the  counsel  for  the  pur- 
chaser that  the  paper  title  bade  to  the  cod> 


•ror  other  cues  sm  sum  topic  and  asetlaa  NVIIBKR  In  Dee.  Dig.  t  Am.  Dig.  Ksy  No.  Series  *  Kep'r  Indexes 
80A.— 4d 


Digitized  by 


Google 


722 


80  ATLANTIC  BBPORTEB 


(DeL 


reyance  by  Ann  Hatchlnson  on  September  8, 
1856,  1b  a  good  one  with  the  degree  of  cer- 
tainty usually  attached  to  descriptions  of 
farm  land,  and  be  urges  as  his  only  reason 
for  the  title  not  being  a  good  and  marketable 
one,  the  fact  that  it  does  not  appear  from 
the  land  records  of  this  county  how  Ann 
Hutchinson  took  title,  and,  therefore,  he 
should  not  be  compelled  to  take  the  lands 
and  premises.  In  support  of  his  contention 
he  cites  in  bis  brief  certain  cases,  Including 
Carolan  t.  Yoran,  104  App.  DIt.  488,  93  N. 
T.  Supp.  935,  and  Ruess  t.  Ewen,  84  App. 
Ettv.  484,  54  N.  T.  Supp.  357. 

In  the  first  case  the  main  point  raised  was 
«is  to  the  validity  of  a  certain  deed,  bat  the 
defendant  also  contended  that  they  had  a 
good  title  by  adverse  possession  nnder  a 
deed  dated  December  31,  1873.  Ingraham, 
J.,  in  delivering  the  opinion  of  the  court, 
said: 

"There  is  no  evidence  as  to  whether  Eliza 
M.  Stevenson  was  alive,  whether  she  had  died, 
leaving  issue,  or  whether  she  or  any  of  her 
descendants  were  under  any  disability  that 
would  prevent  the  statute  of  limitations  from 
running  against  them.  It  Is  now  established 
that  a  vendee  will  not  be  compelled  to  accept 
a  title  by  adverse  possession  upon  the  mere 
fact  of  uninterrupted  possession  of  the  prem- 
ises for  over  20  years;  that  the  burden  Is 
at  least  upon  the  vendor  to  show  that  the 
legal  owners  of  the  property  during  that 
period  were  not  under  a  disability  so  that 
the  statute  of  limitations  would  run  against 
them.  Upon  the  whole  case,  I  do  not  think 
■  this  a  marketable  title,  and  for  that  reason 
the  plaintiff  was  entitled  to  recover." 

The  learned  Justice  Is  unquestionably  right 
in  saying  that  "a  vendee  will  not  be  com- 
pelled to  accept  a  title  by  adverse  possession 
upon  the  mere  fact  of  uninterrupted  posses- 
sion of  the  premises  for  over  20  years;  that 
the  burden  is  at  least  upon  the  vendor  to 
show  that  the  legal  owners  of  the  property 
during  that  period  were  not  nnder  a  dis- 
ability so  that  the  statnte  of  limitations 
would  run  against  them,"  for  it  Is  well  recog- 
nized that  elements  other  that  uninterrupted 
possession  enter  Into  securing  a  title  by  ad- 
verse possession.  The  law,  as  stated,  had 
particular  application  to  the  facts  In  that 
case,  where  the  adverse  possession  was  found- 
ed on  a  faulty  acknowledgment  to  a  deed, 
which,  tinder  the  facts,  might  not  have  oper- 
ated against  the  true  owner,  but  we  can- 
not see  how  It  has  any  bearing  in  this  case, 
for  there  Is  no  statement  of  fact  to  show 
that  there  Is  an  Invalid  deed  or  that  Ann 
Hutchinson  at  the  time  of  the  conveyance 
in  1856  was  not  the  owner  of  the  land  and 
premises,  other  than  the  statement  that 
there  is  no  land  record  to  show  how  she 
acquired  title. 

In  the  second  case,  the  case  of  Ruess  t. 
E?wen,  supra,  McLaughlin,  3.,  in  ddlvering 
the  opinion  of  the  conrt,  said : 

"And  although  the  title  tendered  may  In 


fact  be  good,  yet  if  it  Is  subject  to  reason- 
able doubt,  depending  upon  the  ascertain- 
ment of  some  material  fact  extrinsic  to  the 
record  title,  to  be  found  by  a  Jury  when  the 
question  arises,  the  purchaser  in  general 
will  not  be  required  to  complete  the  pur- 
chase." 

We  believe  that  that  case  differs  from  the 
one  before  us,  for  we  can  find  nothing  in 
the  answer  of  the  purchaser  that  would 
raise  a  reasonable  doubt  as  to  the  title,  which 
would  require  the  proof  of  some  material 
fact  outside  the  record.  The  other  cases 
cited  by  the  purchaser,  we  believe,  either 
are  In  point  with  the  cases  above,  or  differ 
materially  in  facts  from  the  facts  of  this 
case. 

The  question  before  ns  is  whether  the  title 
to  the  land  and  premises  sold  by  order  of 
this  court  Is  a  good  and  marketable  one,  ac- 
cording to  the  facts  set  forth  in  the  return 
of  sale  and  the  answer  filed  to  that  return 
by  the  purchaser. 

In  Cyclopedia  of  Law  and  Procedure,  vol. 
26,  page  819,  upon  the  authority  of  cases 
there  cited,  a  marketable  title  is  defined  to 
be  "a  title  which  a  reasonable  purdiaser,  well 
informed  as  to  the  facts  and  their  legal  bear- 
ings, willing  and  anxious  to  perform  his  con- 
tract, would.  In  the  exercise  of  that  prudence 
wblch  business  men  ordinarily  bring  to  bear 
on  such  transactions,  be  willing  and  ought 
to  accept,"  and  "a  title  reasonably  free  from 
such  doubts  as  would  affect  the  market  value 
of  the  estate;  one  which  a  pmdent  man 
with  knowledge  of  all  the  facts  and  tbelr 
legal  bearings  would  be  willing  to  accept" 

[1]  As  stated  before,  it  is  admitted  by  the 
counsel  for  the  purchaser  that  the  paper 
title  back  to  1856  in  a  good  one.  It  appeared 
that  the  grantee  under  the  deed  of  1856  and 
those  claiming  under  him  have  been  In  ex- 
clusive and  undisputed  possession  of  the 
land  and  premises  conveyed  by  that  deed 
and  that  until  now  no  one,  either  a  claim- 
ant, owner  or  any  other  person,  has  ques- 
tioned Ann  Hutchinson's  right,  to  convey  the 
land  and  premises  In  question.  We  believe 
the  presumption  that  she  was  the  owner  at 
that  time  is  so  strongly  In  favor  of  the  right 
that  there  could  be  no  reasonable  doubt  at 
this  late  date  of  the  fact  that  she  was  the 
owner  at  the  time  of  the  conveyance,  and 
that  this  fact  does  not  depend  upon  the  proof 
of  any  material  fact  extrinsic  to  the  record. 
We,  therefore,  are  of  the  opinion  that  tbe 
title  to  the  lands  and  premises  sold  under 
the  order  of  the  Orphans'  Court  is  a  good 
and  marketable  one,  and  we  will  make  an 
order  that  tbe  purchaser  pay  the  balance  of 
the  purchase  money  and  take  title,  or  that 
the  1400  paid  by  him  as  a  deposit  be  for- 
feited. 

[2]  We  also  desire  to  say  that  the  doctrine 
of  caveat  emptor  should  apply  In  sales  made 
under  order  of  the  Orphans'  Court,  and  that 
the  practice  of  Imposing  other  conditions  oh 
the  estate,  such  as  representations  concern- 
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lug  title,  1b  Bot  a  good  one  and  should  be 
discontlnned. 
Let  an  order  be  entered  accordingly. 

(84  vt  Ba)  -=»=» 

RAINBX  T.  GRAND  TRUl^  RY.  00.  OF 

CANADA. 

(Supreme  Court  of  Vermont.     FranUin. 

July  31,  1911.) 

1.  Cabbiebs  (I  318*)— Injury  to  Passenoeb 
—Invitation  to  Boabd  Train — E>vidknck. 

Evidence  in  the  action  for  injury  to  a  paa- 
■enirer  injured  by  the  closing  of  the  vestibule 
door  and  the  starting  of  the  train  while  he  was 
on  the  lower  step  leading  to  the  vestibule  held 
to  anUiorize  a  finding  that  there  was  under  the 
circumstanoes  an  invitation  to  board  the  train 
on  its  side  farther  from  the  depot. 

[EM.    Note.— For   other   cases,    see    Carriers, 
Dec  Dig.  {  318.*] 

2.  Cabbiebb  n  318*)— INJTTBT  TO  Passenq-eb 
Boabdino   Tbaik— Negligence — IJvidence. 

Bvidence  in  an  action  for  injury  to  a  pas- 
aenger  while  lioarding  a  train  held  to  warrant  a 
finding  that  under  uie  law  of  the  province  of 
Quebec  it  was  negligence  to  shut  the  vestibule 
door  and  start  the  train  while  he  was  on  the 
lower  step  leading  to  the  vestibule. 

[EJd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  318.*] 

8.  Cabbiebb  (|  816*)— Injubt  to  Pabsenqeb 
— Globing  of  Vibtibulb  Dooh— EIvidencb. 
Where  at  a  station  a  vestibule  door  of  a 
ti«in  was  opened  and  passengers  elicited  there- 
from, and  aa  a  passenger  was  attempting  to 
board  the  train  Uirongh  auch  door,  and  wliile 
he  was  on  the  lower  step,  the  door  was  closed, 
and  the  train  was  started  at  the  same  time,  it 
may,  in  the  absence  of  evidence  to  the  contrary, 
be  inferred  that  it  waa  doaed  by  some  one  con- 
nected with  the  operation  of  the  train. 

[£}d.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  316.*] 

4.  Tbial  (f  136*)— Qdestior  tob  Jubt- Fob- 

KioN  Law. 

The  question  of  what  the  foreign  law  is,  is 
for  the  jury,  where  it  is  being  proven  as  a  fact, 
and  does  not  depend  merely  on  the  construction 
and  effect  of  a  written  statute  or  the  interpre- 
tation of  judicial  opinion,  but  involves  the  con- 
struction and  effect  of  written  statutes  and  ju- 
dicial opinion,  with  the  opinions  of  experts 
touching  the  meaning  and  legal  effect  of  the 
same,  together  with  the  common  law,  proved  by 
experts  as  having  a  material  bearing  on  the 
■ame  question  of  liability  and,  in  the  absence  of 
■tatutoiy  iMTOvisions  found  applicable,  determi- 
native of  such  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
THg.  f  327 ;   Dec  IKg.  f  136.^ 

6.  Appeal  and  Ebbob  (|  979*)- N«w  Tbial 
(I  70*)— Dtbcbetiow  of  Loweb  Ooubt. 

The  question  on  motion  to  set  aside  the 
verdict  for  plaintiff  for  insufSdenc^  of  evidence 
being  whether  his  evidence,  giving  ft  its  greatest 
probative  force,  was  sumdent  to  justify  the 
▼erdSct,  and  it  having  been  the  pronnce  of  the 
jury  to  eoattne  the  evidence  and  determine  its 
weighty  and  there  not  having  been  an  entire  fail- 
ure of  proof.  It  cannot  be  said  there  was  an  abuse 
of  discretion  in  denying  the  motion,  which  is 
the  only  inquiry  the  reviewing  court  can  make. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bk-rcMT,  Cent.  Dig.  U  3871-3873;  Dec.  Dig.  | 
979'*,  New  Trial,  Ctent  Dig.  »  142,  143;  Dec 
THg.  f  70.*] 

E^xceptlons  from  Franklin  Goanty  Court; 
W.  H.  Taylor,  Judge. 


Action  on  the  case  for  negligmce  by  Bert 
Rainey  against  the  Grand  Trunk  Railway 
Company  of  Canada.  Verdict  and  Judgment 
for  plaintiff.    Defendant  excepted.    AfOrmed. 

PlaintlflTB  evidence  tended  to  show  that 
after  the  accident  he  was  allowed  to  lie  on 
the  ground  for  16  or  20  minutes,  when  de- 
fendant, by.  Its  servants  assumed  control  of 
him,  took  him  into  the  baggage  room,  where 
he  remained  for  about  SO  minutes,  where- 
upon he  was  removed  to  a  hospital  In  St 
JohnB,  at  the  request  of  one  of  the  defend- 
ant's district  medical  officers;  that  no  ef- 
fort was  made  to  stop  the  flow  of  blood 
from  plalntlfTs  injured  leg,  nor  to  relieve 
hlB  pain  therefrom;  that  after  his  removal 
to  the  hospital  plaintiff's  Injured  leg  was 
amputated  a  little  below  the  knee.  Defend- 
ant's evidence  tended  to  show  that  the  op- 
eration was  done  that  night,  while  plain- 
tiflTs  evidence  tended  to  show  that  It  was 
not  done  tUl  after  10  o'clock  the  next  morn- 
ing, and  that  It  was  not  properly  done ;  that 
within  12  hours  thereafter  plaintiff  was 
again  chloroformed,  the  wound  ondressed, 
and  certain  arteries  tied  in  order  to  stop  the 
flow  of  blood;  that  shortiy  after  he  recov- 
ered from  this,  and  at  the  request  of  de- 
fendant's said  district  medical  officer,  plain- 
tiff was  carried  on  a  stretcher  by  two  men 
through  the  streets  of  St  Johns  to  the  pas- 
senger station,  and  placed  on  the  station 
platform,  where  he  remained  20  or  25  min- 
utes, when  a  railroad  ticket  was  purchased 
and  placed  in  his  cap,  and  he  was  transfer- 
red to  a  baggage  car,  wherein  he  was  car- 
ried, nnattended,  to  Montreal,  a  distance  of 
about  30  miles;  that  at  Montreal  he  was 
taken  from  the  car  and  carried  in  an  am- 
bulance to  Notre  Dame  Hospital;  that  dur- 
ing that  night  the  remainder  of  his  soiled 
clothing  was  removed,  and  bis  body  well 
washed  for  the  first  time  after  bis  Injury; 
that  then  blood  was  discharging  from  the 
Injured  leg,  and  that  new  dressings  were 
ai^lied;  but  that  blood  poisoning  followed, 
80  that  on  May  10^  1909,  the  third  day  after 
the  accident  there  was  "abundant  suppera- 
tton.  Imperceptible  pulse,  patient  vomits, 
stimulants  ordered  every  two  hours,  artifi- 
cial serum  Injection";  that  on  May  12,  1909, 
plaintiff's  injured  leg  was  again  amputated, 
"kmputaUon  of  left  thigh  at  the  inferior 
third";  that  plaintiff  was  discharged  from 
this  hospital  on  June  5,  1909. 

Defendant's  fifth,  sixth,  and  seventh  re- 
quests to  charge  were  as  follows: 

"Fifth.  That  If  the  jury  find  that  the 
plaintifTs  fall  from  the  train  was  due  to 
the  slamming  of  the  vestibule  door  In  bis 
face,  be  cannot  recover  for  the  reason  that 
be  failed  to  produce  evidence  tending  to 
prove  that  the  closing  of  the  door  was  either 
tbrout^  positive  act  or  negligence  the  act 
of  a  servant  of  the  defendant  engaged  la 
the  performance  of  bis  duty. 


'•For  other  caaM  sm  sam*  topic  and  leetlon  NUMBBR  In  Dae.  Dig.  *  Am.  Dig.  Key  No.  Swtas  *  R«pT  InduM 


Digitized  by 


Google 


721 


80  ATLANTIC  EBPORTBB 


(Vt 


"Sixth.  That  If  the  Jury  find  that  no  act 
of  the  defendant  or  Its  servants  was  respon- 
sible for  the  crushing  of  the  plalntltfs  foot, 
but  find  that  the  first  actionable  act  of  the 
negligence  was  the  act  of  the  snrgeon  or 
Burgeons  who  treated  the  Injury,  the  plains 
tiff  cannot  recover. 

"Seventh.  That  when  the  defendant's  serv- 
ants undertook  to  procure  medical  aid  for 
the  plaintiff,  their  duty.  In  this  respect,  was 
fully  performed  If  they  acted  with  the  pru- 
dence of  an  ordinarily  prudent  man  In  se- 
lecting and  smumonlng  a  surgeon  and  gave 
the  Injured  man  such  shelter  and  care  as 
the  circumstances  would  permit  until  the 
surgeon  took  charge  of  him ;  that  for  any- 
thing In  the  progress  of  his  Illness  there- 
after arising  from  the  method  of  surgical 
treatment,  the  defendant  was  not  responsi- 
ble, and  the  plaintiff  cannot  recover  In  this 
action." 

Argued  before  ROWELL,  0.  J.,  and  MUN- 
80N,  WATSON,  HASBLTON,  and  POW- 
ERS, 33. 

M.  H.  Alexander,  for  plaintitt.  L.  I*.  Hlght, 
fdt  defendant 

WATSON,  J.  The  exceptions  on  which 
the  case  Is  presented  by  the  defendant's 
brief  are  to  the  noncompliance  with  the 
fifth,  sixth,  and  seventh  requests  to  charge, 
and  to  the  ovemiling  of  the  motion  to  set 
aside  the  verdict,  on  the  ground  that  it  was 
not  warranted  by  the  facts  In  the  case  and 
the  law  applicable  thereto. 

The  accident  occurred  at  St  Johns,  In  the 
province  of  Quebec,  hence  the  liability  of 
-  the  defendant  depends  upon  the  law  of  that 
province.  By  agreement  of  counsel  prin- 
ciples of  Quebec  law  were  submitted  to  the 
jury  without  controversy  as  follows:  (1) 
That  by  section  1053  of  the  Code,  "Every 
person  capable  of  discerning  right  from 
wrong  Is  responsible  for  the  damage  caused 
by  his  fault,  by  positive  act,  imprudence, 
neglect  or  want  of  skill";  (2)  that  the  word 
"person,"  as  there  used,  Includes  bodies  pol- 
itic and  corijorate;  (3)  that  contributory 
negligence  on  the  part  of  the  plaintiff  does 
not  defeat  his  right  of  recovery,  unless  such 
negligence  is  the  proximate  and  determina- 
tive cause  of  the  injury,  but  such  negligent 
goes  in  mitigation  of  damages;  (4)  that  when 
the  negligence  of  the  plaintiff  is  the  proxi- 
mate and  determinative  cause  of  the  injury, 
lie  Is  barred  of  recovery;  (5)  that  negligence 
on  the  part  of  the  plaintiff  is  a  matter  of 
defense.  Some  other  questions  respecting 
the  law  of  that  province  were  In  dispute. 

In  support  of  the  motion  to  set  aside  the 
verdict  the  defendant  states  as  its  position 
that,  to  entitle  the  plaintiff  to  recover,  the 
burden  rests  upon  him  "to  show  by  fair 
preponderance  of  evidence  (a)  that  the  de- 
fendant failed  to  afford  the  plaintiff  free 
and  unobstructed  entrance  by  the  dowwity 
through  which  he  attempted  to  enter  the  car. 
and  that  such  failure  was  the  proximate  cause 


of  the  Injury;  or  (b)  that  after  his  Injury 
the  defendant  assumed  such  care  of  him  as 
to  Impose  npon  It  a  continuing  duty  to  fol- 
low him  through  his  treatment  to  his  re- 
covery, and  that  such  duty  was  of  a  sort  to 
make  the  defendant  respotiBlble  to  the  plain- 
tiff for  any  negligence,  which  must  be  shown, 
on  the  part  of  the  surgeons  who  treated 
him." 

It  appeared  that  the  defendant's  station 
at  St.  Johns  is  on  the  south  side  of  the 
railroad  tracks  of  which  there  are  several, 
and  that  the  city  Is  on  the  north  side;  that 
numbering  the  tracks  in  their  order  In  front 
of  the  platform  of  the  station,  when  pas- 
senger trains  meet  at  that  place  the  one  from 
Montreal  going  east  takes  No.  1  track,  and 
the  one  from  the  east  going  to  Montreal 
takes  No.  2  track;  that  the  latter  track  has 
no  platform  accommodation  on  either  side; 
that  leading  from  the  dty  to  the  station  ia 
Jacques  Cartler  street  running  approximate- 
ly at  right  angles  with  the  track;  that  de- 
fendant's train  No.  8,  it  being  a  vestibule 
train  thronghoat  and  known  as  the  "New 
England  States  Limited,"  bound  for  Mont- 
real, was  due  at  St.  Johns  by  schedule  at 
9 :20  in  the  evening.  The  plaintiff's  evidence 
tended  to  show  that  t^n  the  day  of  his  In- 
Jury  he  and  a  traveling  companion,  on  thdr 
way  from  St  Albans  to  Montreal,  stopped 
over  one  train  at  St  Johns,  the  plaintiff 
never  having  been  there  before;  that  during 
their  stay  there  they  went  about  the  city 
more  or  less  for  amusement  and  refresli- 
ments,  and  when  at  the  National  Hotel  on 
Jacques  Cartler  street  about  300  yards  from 
the  station  they  heard  No.  3  train  whistle, 
and  thereby  knowing  It  was  near  tjiey  ran 
down  that  street  to  take  the  train  for  Mont- 
real; that  when  they  were  about  200  yards 
from  the  station  the  train  came  in  and 
stopped  on  trac&  No.  2,  and  at  the  same  time 
track  No.  1  was  occapied  by  a  train  standing 
on  It  in  front  of  the  station,  going  east;  tbat 
as  the  plaintiff  came  nearer  train  No.  8,  he 
noticed  a  number  of  people  getting  off  tbe 
train  on  the  side  next  to  him,  one  of  the 
vestibule  doors  being  opened;  that  knowing 
he  and  his  companion  most  hurry  in  order 
to  take  that  train  he  attempted  to  get  aboard 
through  the  same  open  vestibule,  door  where 
he  had  seen  people  alighting;  that  the  train 
was  then  standing  still,  but  Just  as  he  got 
onto  the  lower  step  tbe  train  started  and  the 
vestibule  door,  which  was  down  next  to  the 
lower  step,  was  shut;  that  he  tried  to  pnsli 
the  door  open;  hut  could  not  <tnd  the  steps 
being  wet  from  rain  his  foOt  slipped  off  and 
his  hand  slid  down  on  the  handles,  and  he 
was  dragged  some  30  or  40  feet  when  lie 
had  to  let  go,  and  was  Injured,  his  left  les 
being  run  over  and  cat  off  Just  above  ttte 
shoe;  that  when  Jacques  Cartler  street  wa.s 
blocked  by  a  train  and  especially  from  tbe 
beginning  of  summer  till  the  beginning  of 
autumn  people  generally  got  off  and  on  tbe 
train  en  lU  north  slde^  the  side  next  to  tli* 
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city,  because  to  go  to  the  station  platform 
It  was  necessary  to  make  a  turn  and  cross 
the  track.  That  such  was  the  custom  was 
not  denied  by  the  defendant's  evidence,  bat 
It  did  deny  that  any  restlbule  door  on  the 
north  side  of  the  train  was  open  on  the  oc- 
casion In  question,  and  thns  Inferentlally  It 
denied  that  the  accident  occnrred  as  the 
plaintiff's  evidence  tended  to  show. 

[1]  In  view  of  such  custom  known  to  and 
permitted  by  the  defendant,  the  Jury  might 
say  upon  the  evidence,  showing  what  took 
place  at  the  time  in  question,  that  the  gen- 
eral custom  was  followed;  passengers  got 
off  the  north  side  of  the  train,  and  that  the 
plaintiff,  seeing  this,  was  Justified  In  looking 
npon  It  as  giving  him  permission  to  get 
aboard  there — In  other  words  that  It  constl- 
tnted  an  invitation  to  any  one  on  that  side 
desiring  to  take  the  train  to  do  so  at  that 
place;  [I]  and  that  under  the  provincial  law 
in  evidence  It  was  negligence  In  the  defend- 
ant to  shut  the  vestibule  door  and  start  the 
train  when  the  plaintiff  was  yet  on  the  lower 
step  In  getting  aboard,  thereby  obstructing 
farther  progress  by  him  and  resulting  in  iiiB 
Injury. 

In  Keating  ▼.  New  Tork  Gen.  ft  H.  B. 
B.  Oa,  49  N.  T.  878,  -Qie  plaintiff  attempted 
to  board  defendant's  train  at  Niagara  Falls. 
The  passenger  depot  was  on  the  south  side 
of  the  track  and  passengers  usually  got  on 
and  off  there;  bnt  passengers  residing  In  the 
part  of  the  village  where  plaintiff  lived  were 
In  the  habit  of  getting  on  and  off  npon  the 
north  Bide  of  the  track,  to  the  knowledge  of, 
and  without  objection  by,  the  defendant's 
emptoyte.  When  the  plaintiff  stepped  upon 
the  steps  of  the  car  the  train  was  standing 
Rtm,  but  without  signal  at  notice,  and  with- 
out any  examination  by  those  in  charge  to 
ascertain  whether  any  one  was  getting  on  or 
off,  the  train  started  with  a  violent  Jerk, 
throwing  the  plaintiff  from  the  car,  by  rea- 
son of  which  she  was  Injnred.  The  court  be- 
low overruled  the  defendant's  motion  for  a 
nonsuit,  based  npon  the  ground  that  no  neg- 
ligence on  the  part  of  the  defendant  was 
shown,  and  that  the  negligence  of  the  plain- 
tiff contributed  to  the  accident  It  was  held 
that  the  motion  waa  properly  denied,  and 
that  there  was  no  error  In  submitting  the 
ipiestion  of  negligence  to  th^  Jury.  See,  also, 
Blackwell  v.  O'Oorman  Co.,  22  R.  I.  638,  48 
Atl.  28.  On  the  question  of  whether  upon 
the  evidence  the  Jury  might  consider  that 
there  was  an  invitation  by  the  defendant  to 
passengers  on  the  north  side  of  the  train  to 
board  it  at  the  place  of  the  open  vestibule 
door,  see  Chicago,  etc,  ft.  Co.  v.  Drake,  83 
111.  App.  114;  Missouri  Pat  Ry.  Co.  v.  Long, 
81  Tex.  253,  18  S.  W.  1018,  i6  Am.  St  Rep. 
811;  Delaware,  eta,  R.  B.  v.  Trautweln, 
52  N.  J.  Law,  189, 19  Ati.  178.  7  L.  R.  A.  435. 
19  Am.  St  Bep.  442;  Baltimore,  etc.,  B.  B. 
Co.  V.  Kane,  89  Md.  11,  13  Atl.  387,  9  Am. 
St  Bep.  387. 

[3]  It  Is  said,  however,  that  there  was  no 


evidence  as  to  who  shut  the  door.  In  the 
same  way  It  might  be  said  that  there  was 
no  evidence  showing  who  started  the  train. 
Yet  on  the  evidence  there  can  be  no  doubt 
that  the  train  being  run  over  the  defendant's 
road  was  In  charge  of  defendant's  employes. 
The  verdict  established  the  fact  that  the  ves- 
tibule door  was  opened  and  passengers  alight- 
ed on  the  north  side  as  testified  by  the  plain- 
tiff; also  that  the  door  was  shut  and  the 
train  started  at  the  same  time.  If  the  door 
was  not  closed  by  an  employe  upon  the  train, 
the  means. of  proving  it  were  peculiarly  with- 
in the  knowledge  and  power  of  the  defend- 
ant, and,  in  the  absence  of  any  evidence  to 
the  contrary  the  Jury  might  reasonably  infer 
that  the  door  was  closed  by  some  one  con- 
nected with  the  operation  of  the  train.  State 
V.  Nnlty,  57  Vt  543;  Selma,  Rome  &  Dalton 
R.  Go.  V.  United  States,  139  U.  S.  660,  11 
Sup.  Ct  638,  35  L.  EJd.  266;  Harris  v.  White, 
81  N.  Y.  532. 

This  disposes  of  the  defendant's  position 
(a),  under  its  motion  to  set  aside  the  verdict, 
and  also  in  effect  of  the  exceptions  to  the 
noncompliance  with  the  fifth  and  sixth  re- 
quests. 

The  third  count  alleges,  among  other 
things,  in  short  that  it  was  the  duty  of  the 
defendant  under  the  law  of  the  province  of 
Quebec,  the  plaintiff  having  been  Injured  by 
the  defendant  to  take  proper  and  suitable 
care  of  the  plaintiff ;  to  see  that  he  was  re- 
moved to  a  suitable  and  proper  place  for 
care  and  treatment;  that  his  injuries  were 
property,  skillfully,  and  suitably  treated, 
cared  for,  dressed,  and  attended  to ;  that  his 
foot  was  properly,  skillfully,  and  suitably 
amputated;  and  that  he  was  relieved  in  so 
far  as  was  possible  and  reasonable,  from  all 
pain  and  suffering  occasioned  by  the  injury, 
which  duty  the  defendant  failed  to  perform, 
etc.  Respecting  the  negligence  here  alleged 
and  the  consequent  right  of  recovery,  the  de- 
fendant's contention  is  confined  to  the  law 
upon  which  the  claimed  liability  is  alleged 
to  rest  To  prove  such  law  the  plaintiff 
nsed  as  an  expert  witness  an  attorney  at  law 
from  that  province.  This  witness  gave  tes- 
timony concerning  the  meaning  and  legal 
effect  of  certain  sections  of  the  Code  read 
by  him;  also  concerning  a  certain  decision 
by  the  appellate  court  of  the  province  of 
Quebec,  a  quotation  from  which  he  read,  as 
showing  that  a  section  of  the  Code  referred 
to  by  him  was  applicable  to  such  a  statement 
of  facts  as  were  being  considered  In  the  case 
at  bar;  also  concerning  the  unwritten  or 
common  law  as  applicable  to  this  branch  of 
the  case  if  the  Code  was  not;  and  further 
testified  in  effect  that,  while  In  his  opinion 
the  defendant  was  not  under  any  legal  obli- 
gation to  take  control  of  the  plaintiff  after 
he  was  injured,  it  having  done  so,  there  was 
a  continuing  duty  by  law  resting  upon  it  to 
put  him  in  a  good  place,  send  him  to  a  hos- 
pital, and  see  that  he  was  properly  and  suit- 
ably  treated  and  cared  for,  according  to  the 
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natore,  extent,  and  requirements  of  his  In- 
juries. On  the  other  hand,  the  defendant  al- 
so used  as  an  expert  witness  on  the  same 
question  an  attorney  at  law  from  that  prov- 
ince who  testified  that  there  was  no  particu- 
lar section  of  the  laws  of  the  province  of 
Quebec  referring  to  such  responsibility,  and 
that  In  his  opinion  there  was  no  obligation 
in  law  on  the  part  of  the  defendant  to  take 
charge  of  the  plaintiff,  but  if  It  did  take 
charge  of  him,  if  it  picked  him  up  when 
found  Injured,  then  by  the  common  law  the 
defendant  was  bound  to  do  for  him  what 
would  usually  be  done  by  other  people;  take 
him  to  a  physician  and  try  to  give  him  the 
best  care  obtainable  In  the  locality;  and 
that  when  the  defendant  had  turned  the 
plaintiff  over  to  a  physician  whom  It  deem- 
ed competent,  and  the  physician  had  assum- 
ed charge  and  direction  of  him  and  his  sub- 
sequent care,  the  defendant  had  done  all 
the  law  required,  and  it  had  no  further  re- 
sponsibility. Here  was  a  conflict  of  evidence, 
admitted  without  objection,  on  a  material 
question  of  the  provincial  law  put  In  issue 
by  the  pleadings,  and  the  defendant,  by  Ita 
seventh  request,  asked  the  court  in  effect  to 
hold  as  a  matter  of  law  that  the  law  of  the 
province  of  Quebec  in  this  respect  was  as 
claimed  by  the  defendant  and  as  testified  by 
its  expert  witness.  On  exception  to  the  re- 
fusal to  comply  vrith  such  request,  the  ques- 
tion of  whether  as  the  case  stood  the  law  of 
that  province  should  have  been  so  ruled  is 
presented. 

[4]  The  question  of  what  the  foreign  law 
was  after  it  was  proved  as  facts  did  not  de- 
pend merely  upon  the  construction  and  ef- 
fect of  a  written  statute  or  the  Interpreta- 
tion of  Judicial  opinion ;  it  Involved,  as  seen, 
the  construction  and  effect  of  written  stat- 
utes and  of  Judicial  opinion,  with  the  opin- 
ions of  expert  witnesses  touching  the  mean- 
ing and  legal  effect  of  the  same,  together 
with  the  common  law  proved  by  expert  tes- 
timony as  having  a  material  bearing  upon 
the  same  question  of  liability  and.  In  the  ab- 
sence of  statutory  provisions  found  applica- 
ble, determinative  of  this  branch  of  the  case. 
Clearly  in  these  drcumstances,  the  question 
of  what  the  provincial  law  was,  was  a  ques- 
tion of  fact  for  the  Jury,  and  the  noncompli- 
ance with  the  defendant's  seventh  request 
was  not  error.  Korrisette  v.  Canadian  Pa- 
cific R.  R.  Co.,  74  Vt  282,  52  AU.  520 ;  Mc- 
Leod  V.  Conn.  &  Pass.  Rivers  R.  R.  Co.,  58 
Vt  727,  6  AO.  648. 

[i]  In  arguing  position  (b)  under  the  mo- 
tion to  set  aside  the  verdict,  defendant's 
counsel  makes  no  claim  that  the  evidence 
given  by  the  two  expwt  witnesses  in  this  re- 
spect was  not  to  the  effect  here  stated;  but 
he  says  this  court  should  examine  ttiis  evi- 
dence carefully,  and  if  that  given  by  the 
{talntilTs  witness  was  manifestly  illogical, 
unskillful,  and  wrong,  while  that  ^ven  by  the 


defendant's  witness  was  manifestly  sound, 
reasonable,  and  in  accordance  with  the  best 
methods  of  legal  exposition,  then  the  motion 
should  prevail,  and  a  new  trial  be  granted. 
Yet  the  motion  was  addressed  to  the  discre- 
tion of  the  trial  court,  and  It  not  being 
claimed  that  there  was  an  entire  failure  of 
proof  on  the  point  now  under  discussion,  this 
court  can  only  inquire  whether  there  was 
an  abuse  of  discretion  by  that  court  In  over- 
ruling the  motion.  On  this  motion  the  ques- 
tion was  not  whether  on  all  the  evld.ence  the 
preponderating  weight  was  in  favor  of  the 
plaintiff,  but  it  was  whether  the  evidence  in 
favor  of  the  plaintiff,  giving  it  the  greatest 
probative  force  to  which  according  to  the 
law  of  evidence  it  was  fairly  entitled,  was 
sufficient  to  support  or  Justify  the  verdict 
"Pleasants  ▼.  Fant  22  Wall.  116,  22  U  Ed. 
780.  It  was  the  province  of  the  jury  to  con- 
strue the  evidence  and  determine  Its  weight 
Applying  these  principles,  we  cannot  say 
that  there  was  any  abuse  of  discretion  by 
the  trial  court  In  refusing  to  set  aside  the 
verdict 
Judgment  affirmed. 

ou  Md.  ni) 
MAYOR  AND  CITY  COUNCIL  OF  BAX/n- 

MORB  V.  THOMAS  et  al. 
(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  Affkai,  ANn   EkBOB   (f  516*)  —  Ravnw  — 
PnxsKKTATion  or  GKOUNns. 

A  rale  of  a  trial  court  may  be  properly  pre- 
sented on  appeal  by  bill  of  exceptions,  certificate 
of  the  Judge,  or  agreement  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  616.*] 

2.  JuBT  ({  26*)— Right  to  Jubt  Tbiai,— Elmv 

TION. 

A  court  rule  required  defendants  to  elect 
whether  they  would  demand  a  Jury  trial  *'nt  or 
before  the  time  of  first  filing  a  plea,  but  in  no 
event  after  the  time  allowed  by  law  to  plead." 
Held,  that  a  demurrer  te  a  declaration  was  not 
a  "plea"  within  the  rule;  and  hence  an  election 
made  within  an  extended  time  granted  for  plead- 
ing after  overruling  a  demurrer  was  made  in 
time. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  li  154r-173 ;   Dec.  Dig.  |  25.*] 

8.  PuAniNo  (i  214*)— "Demubbkb." 

A  demurrer  admits  the  truth  of  facts  pron- 
erly  pleaded  in  pleading  to  which  it  is  addressed, 
but  demands  jndgment  nnder  the  law  applied  to 
such  facts. 

lEA.  Note.— For  other  cases,  see  Pleadinc. 
Cent  Dig.  |i  525-^4;   Dec.  Dig.  |  214.* 

For  other  definitions,  see  Words  and  Pltraaes. 
vol.  2,  pp.  198^1986!!  ^^ 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  D.  Harlan,  Judge. 

Action  by  the  Mayor  and  City  Council  of 
Baltimore  against  J.  Sewell  Thomas  and  an- 
other. From  an  order  refusing  to  transfer 
the  case  to  the  nonjury  docket  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCXJBS, 
PEARCE,  THOMAS,  PATTISON,  and  UBr 
NEB,  JJ. 
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Sylvan  H.  Laucbbelmer  and  Edgar  Allan 
Poe,  for  appellant.  J.  Kemp  Bartlett  and 
William  S.  Bryan,  Jr.,  for  appellees. 

BOTD,  0.  3.  This  appeal  was  taken  from 
the  action  of  the  superior  court  of  Balti- 
more city  In  denying  a  motion  of  tbe  appel- 
lant to  have  tbe  case  transferred  from  the 
Jury  docket  to  the  nonjury  docket  The  ap- 
pellee contends  that  tbe  rule  of  court  relied 
on  by  the  appellant  Is  not  properly  certLfled 
to  this  court,  and  hence  the  presumption 
that  tbe  lower  court  baa  properly  construed 
its  own  rule  should  prevail.  But,  as  we 
understand  it  to  be  admitted  that  the  rule 
which  is  in  the  record  is  a  correct  copy  In- 
deed both  briefs  contain  it,  we  will  construe 
it  notwithstanding  the  method  by  which  it 
is  presented  to  us,  and  without  passing  on 
tbe  further  question  whether  tbe  statement 
at  tbe  conclusion  of  tbe  Judge's  opinion  can, 
strictly  sx>eaking,  be  said  to  be  an  order 
doiylng  the  motion. 

[1]  We  will  add,  however,  that  tbe  prac- 
tice sanctioned  by  this  court  In  having  a 
rule  of  the  lower  court  presented  to  it  is  to 
have  It  authenticated  either  by  a  bill  of  ex- 
ertions, certificate  of  tbe  Judge,  or  agree- 
ment of  counsel.  Without  some  such  authen- 
tication, we  cannot  always  be  sure  that  a 
rule  has  been  adopted,  or,  if  adopted,  that 
it  Is  still  in  force,  and  the  practice  of  simply 
liaving  tbe  clerk  copy  it  In  tbe  record  is  not 
to  be  understood  as  receiving  our  approval. 
Inasmuch,  however,  as  in  otrr  'Judgment  the 
conclusion  of  the  learned  Judge  was  correct, 
we  will  announce  our  construction  of  the 
rule  without  regard  to  the  tedinlcal  ques- 
tions suggested. 

[2]  Section  39  of  article  4  of  tbe  Constitu- 
tion, as  amended,  provides  tliat  "tbe  General 
Assembly  may  provide  by  laws,  or  the  su- 
preme bench  by  its  rules  for  requiring  caus- 
es in  any  of  tbe  courts  of  Baltimore  city  to 
be  tried  before  ,the  court  wlthotrt  a  Jury, 
unless  the  litigants  or  some  one  of  them 
shall  within  such  reasonable  time  or  times 
as  may  be  prescribed,  elect  to  have  their 
causes  tried  before  a  Jury."  In  pursuance 
of  that  authority,  the  supreme  bench  passed 
tbe  rule  which,  so  far  as  it  may  reflect  up- 
on tbe  question  now  before  us.  Is  as  follows: 
"All  the  civil  cases  standing  for  trial  in  tbe 
several  common-law  courts  of  Baltimore  city 
shall  be  tried  before  the  court  without  a 
jury,  unless  an  election  in  writing,  separate 
and  distinct  from  the  pleadings,  be  filed,  in 
person  or  by  attoniey,  for  a  trial  by  Jury 
as  hereinafter  provided.  As  to  plainticrs, 
enoh  election  shall  be  made  by  tbe  plaintiffs, 
or  an^  of  them,  not  later  than  fifteen  days 
after  tbe  filing  of  the  declaration.  In  all 
cases  where  a  plaintiff  or  plaintiffs  shall  be 
brongbt  in  by  amendment,  any  such  new 
plaintiff  shall  so  elect  within  five  days  after 
being  made  a  party.  As  to  defendants,  such 
election  shall  be  made  by  the  defendants 
or  any  of  them,  at  or  before  the  time  of  first 


filing  a  plea,  but  in  no  event,  after  tbe  time 
allowed  by  law  to  plead;  provided,  that 
nothing  in  this  rule  sball  apply  to  cases 
within  the  Act  of  1894,  chapter  184.  ♦  *  • 
Such  election  shall  not  be  withdrawn,  exc^t 
by  written  consent  of  all  the  parties,  filed 
'In  tbe  case.  If  neither  party  has  elected  to 
have  a  Jury  trial,  tbe  case  cannot,  after  such 
failure,  be  put  on  the  Jury  calendar  by 
agreement  *  *  *  So  soon  as  it  is  ascer- 
tained that  a  cause  will  not  be  tried  before 
a  Jury,  the  clerks  of  each  of  the  courts  bar- 
ing common-law  Jurisdiction,  shall  transfer 
the  same  to  a  separate  trial  docket  or  blot- 
ter, entitled  'Nonjury  cases,'  and  tbe  trial 
of  such  cases  of  said  courts  sball  take  place 
before  the  Judge  assigned  to  such  court,  or 
before  the  Judge  at  large  assigned  to  sit  as 
additional  part  of  such  court." 

The  declaration  was  filed  July  1,  1909,  and 
on  July  12,  1909,  Mr.  Thomas,  one  of  tbe  de- 
fendants, filed  a  demurrer,  and  the  next  day 
the  defendant  corporation  filed  one,  and  the 
same  day  an  order  was  passed  on  the  mo- 
tion of  tliat  defendant  that  the  time  for 
filing  pleas  be  extended  to  IB  days  after  a 
decision  on  the  demurrer.  On  October  27, 
1906,  tbe  demurrers  were  overruled,  with 
leave  to  plead  within  10  days.  On  October 
SOtb  each  of  the  defendants  filed  an  election 
to  have  tbe  case  tried  btfore  a  Jury,  and 
on  November  6,  1909,  they  filed  pleas.  De- 
murrers were  filed  to  some  of  the  pleas, 
which  were  disposed  of  in  December,  1900. 
On  May  19, 1910,  the  plaintiff  filed  a  petition, 
alleging  that  the  suit  was  brought  to  tbe 
July  rule  day,  1909,  and  that  an  election 
for  a  Jury  trial  should  have  been  made  not 
later  tban  the  I2tb  of  August  1909,  but  that 
no  election  was  made  until  October  30,  1909, 
which  tbe  plaintiff  claimed  was  too  late,  and 
prayed  that  the  cause  be  withdrawn  from 
the  Jury  docket  and  placed  upon  the  non- 
Jury  docket  An  order  to  show  cause  was 
passed,  answers  were  filed,  and  the  applica- 
tion to  have  the  case  transferred  to  the 
docket  of  nonjury  cases  was  denied.  Section 
308  of  arUcle  4  of  Code  of  Public  Local 
Laws  (Laws  1898,  c.  123)  provides  that,  when 
a  declaration  is  filed,  a  copy  thereof  deliv- 
ered to  the  defendant,  and  tbe  defendant 
is  summoned  before  the  day  of  tbe  return 
of  the  writ  "he  shall  plead  before  tbe  next 
succeeding  return  day,  or  Judgment  by  de- 
fault for  want  of  a  plea  shall  be  entered  by 
tbe  court  or  tbe  clerk  thereof,  upon  motion 
In  writing  made  by  the  plaintiff,  or  bis  attor- 
ney, then,  or  at  any  time  thereafter,  before 
the  filing  of  a  plea  by  the  defendant  unless 
tbe  court  for  good  reason  shall  have  granted 
said  defendant  further  time  to  plead."  We 
understand  it  to  be  conceded  that  August  12, 
1909,  was  under  that  statute  the  rule  day 
to  plead  to  this  declaration,  if  there  had  jiot 
been  an  extension.  As  one  of  the  defendants 
obtained  an  order  before  that  day,  extending 
tbe  time  for  filing  pleas  to  fifteen  days  after 
a  decision  on  the  demurrer,  it  is  not  neces- 
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sary  to  discuss  the  question  as  to  how  far 
an  order  extending  the  time,  if  passed  by  the 
court  when  the  demurrer  Is  overruled,  but 
after  rule  day,  would  authorize  the  defend- 
ant to  make  his  election  for  a  Jury  trial 
within  the  time  so  exteuded.  The  question 
is  whether  under  a  proper  construction  ot 
this  rule  the  election  which  was  made  with- 
in the  time  allowed  by  the  court  by  Its  or- 
der of  July  13,  1909,  to  file  pleas,  but  after 
the  regular  rale  day  to  plead  and  after  the 
demurrer  was  overruled,  was  too  late,  as  the 
election  could  be  made  by  one  of  the  defend- 
ants. 

If  the  rule  simply  said  that  the  defendants 
shall  make  the  election,  "at  or  before  the 
time  of  first  filing  a  plea,"  it  could  scarcely 
be  doubted  that  the  election  in  this  case 
was  made  in  ample  time,  as  it  was  made  be- 
fore filing  a  plea,  but  the  rule  proceeds,  "but 
in  no  event,  sifter  the  time  allowed  by  law 
to  plead,"  and  the  appellant  contends  that 
tliat  means  that  it  must  t>e  made  at  the  time 
required  by  law  for  the  filing  of  the  first 
pleading,  and  that  a  demurrer  la  such  a 
pleading.  Bnt,  conceding  that  a  demurrer 
Is  in  a  sense  a  pleading.  Is  it  one  within  the 
meaning  of  this  rule?  The  rule  seems  to  us 
to  Clearly  mean  that,  if  a  defendant  desires 
to  elect  a  Jury  trial,  he  must  do  so  when  he 
first  files  a  plea,  even  if  that  plea  is  filed 
before  the  regular  rule  day,  and  he  must  at 
all  events  make  such  election  by  the  time 
lie  is  allowed  by  law  to  file  his  plea.  The 
two  clauses  are  so  connected  that  that  seems 
to  us  to  be  the  only  fair  construction  which 
can  be  placed  upon  them.  The  first  clause 
expressly  says,  "At  or  before  the  time  of 
first  filing  a  plea,"  not  "a  pleading,"  "a  de- 
murrer," "a  motion,"  or  anything  but  "a 
plea,"  and  when  the  next  clause  goes  on  to 
say,  "but  in  no  event,  after  the  time  allowed 
by  law  to  plead,"  It  means  "plead"  in  the 
way  it  has  Just  spoken  of,  namely,  by  "a 
plea."  If  a  demurrer  be  filed  to  a  declaration 
a  day  or  two  after  the  day  of  return  of  the 
writ,  and  it  is  decided  against  the  defendant 
before  the  rule  day  to  plead,  before  the  next 
succeeding  return  day,  can  it  be  doubted 
that  the  defendant  could  then  file  a  plea,  and 
at  or  before  that  time  make  his  election? 
Clearly  not,  and  there  could  be  no  reason  for 
a  rule  which  would  require  any  other  inter- 
pretation. Yet,  according  to  the  appellant's 
contention,  the  demurrer  would  in  such  case 
be  the  first  pleading,  and  the  election  would 
have  to  be  made  when  the  demurrer  was 
filed. 

But  the  statute  which  we  have  referred 
to  above  reflects  upon  the  meaning  of  the 
term  "plead"  in  this  connection.  It  says 
the  defendant  "shall  plead  before  the  next 
succeeding  return  day,  or  Judgment  by  de- 
fault for  want  of  a  plea  shall  be  entered, 
•  •  •  unless  the  court  for  good  reason 
shall  have  granted  said  defendant  further 
time  to  plead."  As  we  have  said,  a  demurrer 
may  in  sense  be  a  pleading,  but  it  is  not  a 


plea,  and  this  statute  says  that  be  shall 
plead  by  the  time  named,  and,  if  be  does  not, 
Judgment  for  tcant  of  a  plea  shall  6e  entered. 
As  the  statute  fixed  "the  time  allowed  by 
law  to  plead"  to  use  the  language  of  the  rule, 
when  the  declaration  is  filed  as  it  was  In  this 
case,  and  as  it  shows  that  it  was  referring 
to  a  plea,  when  It  used  the  term  plead,  the 
rule  should  be  construed  to  mean  the  same 
thing.  The  law  did  not  require  these  de- 
fendants to  plead  at  all  events  "before  the 
next  succeeding  return  day,"  but  it  author- 
ized the  court  for  good  reason  to  grant 
"further  time  to  plead."  The  court  did  so 
grant  further  time,  and  the  defendants  did 
so  plead,  and  did  make  the  election  before 
that  extension  had  expired.  It  cannot  there- 
tore  be  said  that  the  election  was  made 
"after  the  time  allowed  by  law  to  plead," 
which  is  wliat  the  'rule  prohibits,  and  it 
was  made  "at  or  before  the  time  of  first 
filing  a  plea,"  which  is  what  the  rule  affirm- 
atively requires. 

[3]  But  let  us  consider  some  of  the  pe- 
culiar results  that  the  construction  contended 
for  by  the  appellant  would  lead  to.  "A  de- 
murrer in  pleading  is  defined  to  be  an  ad- 
mission by  the  adverse  party  of  the  facts 
charged  in  the  preceding  pleading."  1  Poe 
on  PI.  and  Pr.  {  587.  It  in  effect  says  to  the 
court  that  the  facts  properly  pleaded  are 
true,  but  demands  the  Judgment  of  the  court 
as  to  the  law  when  applied  to  those  facts. 
Tet  is  it  to  be  said  that  while  these  defend- 
ants were  in  .court,  admitting  the  facts  for 
the  purposes  of  the  demurrer,  they  were 
compelled  to  go  before  the  same  court  and 
declare  that  they  elected  to  have  those  facts, 
although  admitted,  tried  by  a  Jury?  Until 
the  court  overruled  the  demurrer,  there  were 
no  facts  to  be  tried  before  a  Jury.  The 
court,  not  the  Jury,  decides  the  law,  and 
there  can  be  no  election  to  have  the  law  de- 
cided by  a  Jury,  and  hence  there  could  lie 
no  reason  for  the  rule  requiring  the  defend- 
ants to  elect  when  they  file  a  demurrer. 

The  motion  of  the  apiiellant  alleges  "that 
the  clerk  has  by  Inadvertence  placed  the 
above-entitled  cause  upon  the  Jury  docket, 
and  your  petitioner  prays  that  said  canse 
may  be  withdrawn  from  the  Jury  docket 
and  placed  upon  the  nonjury  docket"  It 
would  certainly  not  have  a  tendency  to  keep 
the  cases  to  be  disposed  of  by  the  court  sep- 
arate from  those  to  be  tried  by  Juries,  If  be- 
fore a  demurrer  is  disposed  of  an  election 
must  be  made  by  the  defendant  and  the 
case  be  put  on  the  Jury  calender.  The  court 
may  finally  dispose  of  a  case  on  a  demurrer 
to  the  declaration,  and  tmtil  It  has  decided 
the  question  raised  by  the  demurrer,  wlilch 
may  be  intended  to  challenge  the  right  of 
the  plaintiff  to  recover  at  all,  and  not  mere- 
ly to  raise  some  question  which  can  be  cor- 
rected by  amendment,  it  would  be  useless  to 
require  the  case  to  be  placed  on  the  Jory 
calendar. 

The  appellant  argued  that  as  the  rule  z«- 
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quires  a  plalutltF  to  make  his  election,  not 
later  than  fifteen  days  after  the  filing  of 
the  declaration,  and  as  a  defendant  has  un- 
der the  rule  about  thirty  days  In  which  to 
make  his  election,  the  construction  of  the 
appellee  would  give  a  defendant  an  unrea- 
Bonable  advantage.  In  answer  to  that  It 
might  only  be  necessary  to  say  that  the  conrt 
saw  proper  to  give  the  defendant  a  longer 
time  than  it  did  the  plaintiff,  when  the  rule 
was  adopted,  and  that  we  must  construe  the 
rule  as  we  find  it  But  manifestly  it  was 
right  that  it  should.  A  plaintiff  may  know 
months  before  his  suit  is  brought  that  he  is 
going  to  sne,  and  presumably  be  knows  the 
ground  for  bis  action,  whether  it  is  of  a 
character  he  wants  the  court  or  a  Jury  to 
pass  on  the  facts,  etc.  On  the  other  hand, 
a  defendant  may  not  Imow  until  he  is 
brottgbt  Into  court  that  suit  is  contemplated 
against  bim,  and  he  may  not  prior  to  that 
time  have  any  idea  that  it  is  claimed  he  is 
liable  to  the  plaintiff.  He 'may  deny  all  li- 
ability, and  if  advised  tliat  the  declaration 
does  not  disclose  a  case  which  makes  him 
liable  he  naturally  would  prefer  his  legal 
liability  to  be  first  determined  by  demurrer, 
and  the  ruling  of  the  court — the  ground  on 
which  it  holds  he  is  legally  liable — may  de- 
termine his  election,  in  addition  to  the  other 
considerations  we  refer  to  in  construing  the 
part .  of  the  plea  applicable  to  defendants. 
There  is  therefore  nothing  in  the  provisions 
as  to  plaintiffs  which  can  aid  ns  in  reaching 
a  conclusion  as  to  the  proper  construction 
of  tlie  part  of  the  plea  applicable  to  defend- 
ants. 

No  decision  constrnfng  similar  rules  has 
been  cited  by  either  side.  There'  is  none  in 
this  state,  but  the  appellant  relied  on  a 
number  of  cases  which  have  arisen  from  re- 
movals from  state  to  federal  courts.  They 
are  perhaps  as  nearly  analogous  to  this  ques- 
tion as  any  which  can  be  found,  but  they 
are  by  no  means  conclusive  or  altogether 
applicable.  Gerllng  v.  B.  ft  O.  R.  R.  Co., 
151  U.  S.  673,  14  Sup.  Ct  533,  38  L.  Ed.  811, 
seems  to  be  the  leading  case  on  the  act  of 
Congress  of  1887  (Act  March  3,  1887,  c.  373, 
24  Stat.  562  [U.  S.  Comp.  St  1901,  p.  608]), 
providing  for  such  removals.  That  act  al- 
lows a  petition  for  removal  to  be  filed  at  or 
before  the  time  when  the  defendant  is  re- 
quired by  a  local  law  or  rule  of  court  *'to 
answer  or  plead  to  the  declaration  or  com- 
plaint" The  Supreme  Court  held  that  the 
petition  for  removal  must  be  filed  in  the  state 
court  as  soon  as  the  defendant  is  required 
to  make  any  defense  whatever  in  that  court, 
-whether  it  be  by  demurrer,  plea  in  abate- 
ment, plea  In  bar,  or  other  defense.  After 
referring  to  the  different  acts  of  Congress 
regulating  the  subject  of  removals,  the  conrt 
said:  "Construing  the  provision  now  in  ques- 
tion, having  regard  to  the  natured  meaning 
of  its  language,  and  to  the  history  of  the 
legislation  upon  this  subject  the  only  rea- 
sonable inference  is  that  Congresa  contem- 


plated that  the  petition  for  removal  should 
be  filed  in  the  state  court  as  soon  as  the  de- 
fendant was  required  to  make  any  defense 
whatever  in  that  court,  so  that,  If  the  case 
should  be  removed,  the  validity  of  any  and 
all  of  his  defenses  should  be  tried  and  de- 
termined In  the  Circuit  Court  of  the  United 
States."  The  language  of  that  act— "to  an- 
swer or  plead  to  the  declaration  or  com- 
plaint"— ^is  quite  different  from  that  of  this 
rule,  especially  when  the  latter  is  taken  in 
connection  with  the  statute,  and  the  rea- 
sons given  by  the  Supreme  Court  for  remov- 
al when  any  defense  is  required  to  be  made 
do  not  apply  to  this  rule,  We  can  well  un- 
derstand why  It  Is  desirable  to  have  all 
questions,  whether  raised  by  demurrer,  plea 
or  answer,  determined  In  the  federal  court. 
If  the  case  Is  to  be  removed  to  one  of  them. 
It  sometimes  happens  that  federal  courts 
decline  to  follow  the  decisions  of  the  courts 
of  the  state  in  which  they  sit,  and,  if  a  case 
Is  partly  tried,  on  demurrer  or  otherwise,  in 
a  state  court  and  is  then  removed  to  a  fed- 
eral court  there  is  a  iwsslbility.  If  not  a  prob- 
ability, of  confilctlng  rulings  In  the  same 
case.  So  it  is  doubtless  wise  to  have  all 
questions  decided  by  the  federal  court  which 
Is  finally  to  dispose  of  the  case,  and  the  Su- 
preme Court  was  of  the  opinion  that  Congress 
so  intended.  But  it  is  not  necessary  to  fur- 
ther discuss  the  cases  construing  the  act  of 
Congress,  as  we  must  be  governed  by  the 
language  of  the  rule,  taken  in  connection 
with  the  statute,  and  we  are  satisfied  that 
it  cannot  properly  be  Interpreted  to  mean 
that  the  election  must  be  made  before  a  de- 
murrer is  disposed  of,  when  the  court  has 
extended  the  time  of  filing  pleas  until  after 
It  is  decided  and  the  election  has  been  made 
within  that  time.  That  is  the  case  now  be- 
fore ns. 

The  appellant  also  cited  a  number  of  cases 
which  arose  on  removals  from  state  to  fed- 
eral courts  to  show  that  the  election  must 
be  made  within  the  original  time,  and  not 
witliln  the  time  as  extended  by  an  order  of 
conrt,  but  they  have  no  bearing  on  this  case, 
by  reason  of  the  language  of  the  statute  and 
of  the  rule  Itself.  As  we  have  seen,  the  rule 
does  not  prohibit  the  election  after  the  regu- 
lar rule  day,  which  is  "before  the  next  suc- 
ceeding return  day,"  but  "after  the  time  al- 
lowed by  law  to  plead,"  wlilcb  time  is  "be- 
fore the  next  succeeding  return  day  •  •  • 
unless  the  court  for  good  reason  shall  have 
granted  said  defendant  further  time  to 
plead."  If  the  court  has  granted  such  fur- 
ther time,  that  time,  and  not  before  the  next 
succeeding  return  day,  is  "the  time  allowed 
by  law  to  plead."  We  have  been  referred 
to  no  other  statute  or  rule  which  fixed  August 
12th  as  the  time  allowed  by  law  for  these 
defendants  to  [dead,  and  the  court  evidently 
by  virtue  of  the  authority  vested  in  it  by 
the  statute  which  we  have  been  considering, 
by  Its  order  in  effect  said  that  the  defendants 
need  not  plead  by  August  12th,  but  could 
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plead  at  any  time  within  15  days  after  it 
determined  whether  it  was  necessary  for 
them  to  plead  at  all — that  is  to  say,  after 
its  decision  on  the  demurrer. 

Without  further  prolonging  this  opinion, 
we  wlU  affirm  the  order  appealed  from. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


(US  Md.  ia> 

OB    GALARD    DB    BRASSAO,    Count    and 

Prince  of  Beam  and  Cbalaii,  t. 

WINANS  et  aL 

CARTER  T.  SAME. 
(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  Apfbal  and  Kkbob  (I  1207*)— Rkuakd— 
Decbee  Afteb  Remand. 

A  decision  of  the  Court  of  Appeals  that 
oomplainant,  who  sued  for  the  constructioD  of  a 
deed  of  trust  and  of  a  will  executing  a  power 
of  appointment  conferred  by  the  deed,  was  enti- 
tled to  a  decree  settins  aside  tlie  distribution  in 
the  onAans'  court  of  the  trust  fund,  whereby 
he  bad  received  one-third  thereof  absolutely  and 
two-thirds  as  ruardian  for  bis  infant  children, 
and  to  a  decree  awarding  to  him  the  entire  fund 
absolutely  and  remanding  the  case  with  direc- 
tions, does  not  prevent  the  trial  court  from  in- 
serting in  the  decree  a  provision  protecting  a 
surety  on  complainant's  bond  as  guardian  for  bis 
children,  pursuant  to  an  agreement  between 
complainant  and  surety,  the  surety  not  being  a 
party  to  the  cause. 

[E^.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  4606-4699;  Dec.  Dig.  I 
1207.*]  . 

2.  Appeal  and  Ebbob  ({  1207*)— Rxmahd— 
Decbee  ArrEB  Remand. 

A  decision  of  the  Court  of  Appeals  which 
declares  the  absolute  right  of  property  In  bonds 
to  be  in  complainant,  but  which  does  not  direct 
when  they  shall  be  restored  to  him,  does  not  pre- 
vent the  trial  coort,  after  remand,  from  qualify- 
ing complainant's  right  to  a  restoration  of  the 
bonds  by  providing  that  they  shall  be  restored 
to  him  at  the  proper  time,  the  bonds  bavin); 
been  attached  by  creditors  of  complainant,  and 
the  attachment  proceedings  being  undisposed  of. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  468&-1699;  Dec.  Dig.  { 
1207.*] 

8.  CotTBTS  (I  478*)— Pbopebtt  is  Contboi-o» 
Oot;bt— Pbotection  pob  Plaintiffs  in  At- 
tachments AT  Law. 

Where-  property  attached  at  law  was  in  the 
control  of  a  court  of  equity,  and  the  court  was 
informed  of  the  pendency  of  the  attachment  ac- 
tions, and  one,  not  a  party  to  the  equity  suit, 
but  in  possession  of  the  property,  alleged  that  it 
was  advised  by  counsel  that  the  property  was 
liable  to  be  taken  nnder  the  attachments  to  sat- 
isfy any  money  proved  to  be  owing  by  complain- 
ant in  the  equity  suit,  if  he  were  awarded  the 
property,  the  court  should  not  require  the  sur- 
render of  the  property  before  final  disposition 
of  the  attachment  cases. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  1281-1267;    Dec.  Dig.  <  478.*] 

4.  Appeal  and  E}bbob  (|  1207*)— Disposition 
An^B  Remand— PowEB  of  Coubt. 

Where  the  Court  of  Appeals  adjudged  that 
bonds  registered  in  the  names  of  infant  children 
of  complainant  belonged  absolutely  to  complain- 
ant, and  remanded  the  case  with  directions  for 
a  decree  in  conformity  with  the  decision,  the 
trial  court,  in  entering  a  decree,  must  direct  the 
cancellation  of  the  registration  of  the  bonds,  but 
should   further  provide  that   such   cancellation 


should  not  affect   the   right*  of  any  attaching 
creditor  of  complainant. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Etoror,  Dec.  Dig.  |  1207.*] 

5.  Infants  (|  83*)— Gttabdiait  Ad  Linaf- At- 

TOBNETS— COMFKNSATIOn . 

A  complainant  suing  for  the  construction  «f 
a  deed  of  trust  and  of  a  will  executing  a  power 
of  appointment  conferred  by  the  de^  claimed 
the  entire  trust  estate  after  his  infant  diildren 
had  received  under  a  distribution  made  in  the 
orphans'  court  of  over  $200,000  in  bonds  regis- 
tered in  their  names.  He  petitioned  for  tb»  ap- 
pointment of  a  guardian  ad  litem  and  for  the 
employment  of  counsel  to  defend  the  interests  of 
the  children.  Counsel  was  appointed,  who  per- 
formed services  In  protecting  the  rights  of  the 
children.  The  court  adjudged  that  the  bonds  be- 
longed absolutely  to  complainant,  who  had  fail- 
ed to  use  requisite  diligence  to  ascertain  his 
legal  rights  to  the  trust  fund.  Held,  that  com- 
pensation for  the  attorney  was  properly  diarged 
against  the  property  in  controversy. 

[E2d.  Note.— For  other  eases,  see  Infants,  Dec 
Dig.  I  83.*] 

6.  Appeal  and   E3bbob  (|  1207*)— RncAiri>— 

Allowance  of  Costs. 

Where  the  question  of  compensation  to  an 
attorney,  representing  infants  in  a  suit  involving 
their  rights  to  a  fund  under  a  deed  of  trust  and 
a  will  executing  a  power  of  appointment,  con- 
ferred by  the  deed,  was  not  raised  when  the 
Court  of  Appeals  determined  on  appeal  the 
rights  of  the  parties,  the  circuit  court,  on  the 
remand  of  the  case^  posseosed  authority  to  fix 
the  attorney's  compensation  payable  out  of  the 
fund  In  controversy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1207.*] 

7.  Appeal  and  E}bbob  (t  9S6*)— PBEauMPXiows 
— Attobnbts'  Fees— Aux>wancb. 

The  court,  in  leviewing  the  allowance  oC 
compensation  to  an  attorney  rei>resenting  in- 
fants in  a  litigation  involving  their  rights  to  a 
trust  fund,  must  assume  that  members  of  the 
bar,  giving  a  certificate  fixing  a  reasonable  fee, 
exercised  a  real  and  conaciennons  Judgment. 

[EXl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  036.*] 

Appeals  from  Circuit  Court  No.  2  of  Bal- 
timore City;  Geo.  M.  Sharp,  Judge. 

Petition  by  Louis  Elle  Joseph  Henry  de 
Galard  de  Brassac,  Count  and  Prince  of 
Beam  and  Chalals,  against  Ross  R.  Wlnans 
and  another,  trustees,  and  others,  for  a  de- 
cree in  accordance  with  the  mandate  of  the 
Court  of  Appeals,  and  petition  by  Bernard 
Carter  against  Ross  R.  Winans  and  another, 
trustees,  and  others,  for  the  payment  of 
attorney's  fees.  From  the  decree  rendered 
and  from  the  allowance  of  attorney's  fees,  in- 
sufficient in  amount,  petitioners  appeal.  Ite- 
versed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKER,  THOMAS. 
PATTISON,  and  URNBR,  JJ. 

Maurice  Leon  and  Arthur  George  Brown, 
for  appellant  De  Galard  de  Brassac  Ber- 
nard Carter,  in  pro.  per.  J.  Kemp  Bartlett, 
for  Francois  de  Beam  and  others. 

PEARCE,  J.  The  two  appeals  whlcli  are 
embraced  in  this  record  were  both  taken 
from  the  decree  of  circuit  court  No.  2  of  Bal- 
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tlmore  city  whtctt  was  passed  in  pursuance 
.  of,  and  for  the  purpose  of  carrying  Into  ex- 
ecution, the  decree  of  this  court  passed  De- 
cember 8,  1909,  In  the  case  of  Prince  de 
Beam  v.  WInans  and  Latrobe,  Trustees,  et 
al.,  reported  In  Ul  Md.  434  to  480,  74  Atl. 
626.  By  that  decree,  a  former  decree  of  cir- 
cuit court  No.  2  of  Baltimore  dty  was  re- 
versed, this  court  holding  in  the  opinion  filed 
that  Prince  de  Beam  was  entitled  to  a  de- 
cree setting  aside  the  distribution  of  the 
fund  then  in  controversy  made  by  the  or- 
pluuDS'  court  of  Baltimore  city,  and  cancel- 
ing the  releases  which  had  been  given  by 
the  prince  In  his  own  right,  and  as  guardian 
for  his  two  Infant  children,  to  the  said  WI- 
nans and  Latrobe  as  trustees,  and  as  ad- 
ministrators c.  t.  a.  of  the  deceased  wife  of 
the  prince,  and  that  he  was  further  entitled 
to  have  the  two-thirds  of  the  trust  fund 
which  was  distributed  to  his  two  said  chil- 
dren awarded  and  paid  over  to  him  abso- 
lutely, and  to  hold  the  same  In  his  own 
right;  and  a  decree  was  accordingly  passed 
remanding  the  cause  for  further  proceed- 
ings In  conformity  with  the  views  expressed 
In  said  opinion. 

'    During  the  pendency  of  the  original  pro- 
ceedings in  the  lower  court,  and  under  an 
.order  of  that  court,  the  guardian  ad  litem  of 
the  two  Infant  children  of  the  prince  em- 
ployed Messrs.  Bernard  Carter  and  John  B. 
Semmes  to  protect  the  Interest  of  said  in- 
fants, and  these  gentlemen  filed  answers  for 
said  infants.     But  as  Mr.  Semmes  already 
represented  the  trustees  and  administrators, 
be  thereafter  acted  for  them  only,  and  Mr. 
Carter   alone   represented  the  infants,  and 
argued  the  case  in  their  behalf  both  In  the 
lower  court  and  In  this  court     No  applica- 
tion was  made  by  Mr.  Carter  for  the  allow- 
ance of  a  fee  for  his  said  services  until  aft- 
er   the  case   was  remanded   to  the   circuit 
court,   but  subsequent  thereto  such  applica- 
tion was  made  In  said  court,  and  a  fee  of 
$3,000   was  allowed  by  order  of  the  court 
subject   to   the    usual   exceptions    upon   the 
auditor's  report  and  accoimt.    The  prince  ex- 
cepted to  the  allowance  of  any  fee  to  Mr. 
Carter  out  of  any  portion  of  tbe  fund,,  and 
Mr.    Carter  excepted  to  the  refusal  of  the 
court  to  allow  him  $4,000  which  was  the 
amount  he  claimed  as  a  reasonable  fee,  and 
to  tlie  refusal  of  the  court  to  allow  him  more 
than  J3,000 ;   but  both  exceptions  were  over- 
ruled, and  the  auditor's  account  so  far  as  re- 
lated to  the  allowance  of  said  fee  of  $3,000 
wa»  ratified  by  the  decree  of  June  6,  1910. 
Mr.  Carter  has  appealed  from  that  decree  in 
so  far  as  the  court  thereby  refused  to  allow 
him  $4,000,  or  to  allow  more  than  $3,000  for 
bis  said  services,  and  the  prince  has  appealed 
from  the  whole  of  said  decree. 

On  December  28,  1909,  Frangols  de  Beam, 
Pierre  de  Beam,  and  Odon  de  Beam,  all 
brotbers  of  the  prince,  filed  a  Joint  petition 
asking  leave  to  intervene  in  the  case  as  at- 
tftCblns  creditors  of  the  prince  against  cer- 


tain securities,  the  title  and  ownership  to 
which  they  alleged  to  be  involved  in  the 
case,  and  leave  being  granted  they  filed  such 
petition  alleging  that  the  prince  was  Indebt- 
ed to  Pierre  de  Beam  in  the  sum  of  $5,460, 
with  accraed  interest,  to  Francois  de  Beam 
in  the  sum  of  $7384.80,  with  accrued  Inter- 
est, and  to  Odon  de  Beam  in  the  sum  of 
$20,951.50,  with  accrued  interest;  that  non- 
resident attachments  on  these  respective 
claims  had  been  issued  out  of  the  superior 
court  of  Baltimore  city,  the  prince  being  a 
resident  of  the  republic  of  France,  and  that 
these  attachments  had  been  laid  in  the 
hands  of  the  American  Bonding  Company,  a 
corporation  of  the  state  of  Maryland,  with 
its  principal  oflSce  in  the  city  of  Baltimore, 
also  in  the  hands  of  the  several  persons 
named  as  constituting  the  members  of  the 
firm  of  Alexander  Brown  &  Sons  of  Balti- 
more city;  that  when  said  attachments  were 
so  laid  said  American  Bonding  Company  and 
said  Alexander  Brown  &  Sons  had  In  their 
Joint  custody  and  control  bonds  of  the  New 
York  Central  &  Hudson  River  Railroad  of 
the  value  of  $29,000,  and  bonds  of  the  Chi- 
cago, St  Paul,  Minneapolis  8c  Omaha  Rail- 
road of  the  value  of  $156,000,  which  bonds 
were  registered  in  the  names  of  the  two 
said  Infant  children  of  the  prince,  and  were 
deposited  In  a  safe  deposit  box  in  the  vault 
of  the  Safe  Deposit  &  Trust  Company  of 
Baltimore  city,  rented  by  and  In  the  names 
of  the  said  American  Bonding  Company, 
and  the  said  Alexander  Brown  &  Sons,  so 
as  to  preserve  their  said  Joint  custody  and 
control ;  that  since  said  bonds  had  been  so 
registered  they  had  been  by  this  court  ad- 
judged to  be  the  absolute  property  of  the 
prince,  and  they  were  credibly  Informed  that 
the  prince  was  about  to  apply  to  that  court 
for  a  decree,'  directing,  among  other  things, 
that  said  Bonding  Company,  its  officers  and 
agents,  and  any  other  corporations  or  part- 
nerships having  possession  of  said  bonds, 
forthwith  to  deliver  all  of  them  up  to  him  or 
to  his  attorney  in  fact  upon  presentation  of 
a  copy  of  such  decree ;  and  that  the  clerk  of 
said  court  should,  upon  presentation  of  said 
bonds  to  him,  make  such  indorsement  upon 
them,  or  execute  such  separate  Instrument 
relating  to  them  as  might  be  necessary  to  ef- 
fect their  transfer  upon  the  books  of  the  cor- 
porations In  which  they  are  registered,  from 
said  infants  to  said  prince.  The  petition 
then  charged  that  such  an  order  or  decree 
would  be  a  violation  of  the  rights  of  the 
petitioners  and  of  the  lien  which  they  claim- 
ed to  have  acquired  by  their  said  attach- 
ments, and  prayed  that  no  order  be  made 
directing  or  permitting  the  delivery  of  said 
bonds  to  the  prince,  or  their  removal  out  of 
the  Jurisdiction  of  that  court  until  the  trial 
and  final  determination  of  said  attachments. 
On  January  29,  1910,  a  similar  petition 
was  filed  by  Jean  Baptiste  Chaumet  who  had 
issued  an  attachment  out  of  the  said  superi- 
or court  of  Baltimore  dty  upon  an  alleged 
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Indebtedness  of  the  prince  to  him  in  the  sum 
of  120,076.70. 

On  February  4,  1910,  the  prince  united 
with  the  four  above-named  attaching  credi- 
tors In  a  petition,  alleglug  that  all  parties 
to  said  attachments  had  agreed  among  them- 
selves "with  respect  to  the  amount  of  the  re- 
spective claims  which  constitute  the  causes 
of  action  In  said  suits,  and  tliat  the  said  In- 
debtedness shall  b$  discharged  by  means  of 
the  sale  of  certain  bonds  hereinafter  men- 
tioned"; and  praying  that  the  American 
Bonding  Company,  and  Alexander  Brown  & 
Sons,  and  said  four  attaching  creditors  be 
made  parties  to  the  cause;  and  that  sub- 
poenas be  directed  to  said  American  Bond- 
ing Company  and  to  said  Alexander  Brown 
&  Sons,  and  that  they  be  directed  to  bring 
said  bonds  into  court  to  be  distributed  as 
should  be  decreed,  and  on  the  same  day  an 
order  was  passed  as  prayed.  The  American 
Bonding  Company  and  Alexander  Brown  & 
Sons,  as  garnishees  of  Prince  de  Beam,  had 
already  filed  pleas  in  the  superior  court  ac- 
knowledging custody  and  control  of  said 
bonds  as  alleged,  and  setting  ont  fully  the 
circumstances  under  which  they  received  and 
accepted  such  custody  and  control,  in  pur- 
suance of  the  distribution  of  said  trust  fund 
made  by  the  orphans'  court  of  Baltimore  city 
as  hereinbefore  stated;  and  later  they  also 
filed  answers  in  the  said  circuit  court  No. 
2,  in  response  to  sa^d  subiKBnas,  setting  out 
fully  the  proceedings  In  said  attachments 
and  the  terms  and  conditions  under  which 
they  held  said  bonds. 

On  May  0,  1909,  Prince  de  Beam  filed  a 
petition  alleging  that  the  petition  of  himself 
and  said  four  attaching  creditors  of  Febru- 
ary 4, 1910,  was  filed  while  he  was  in  Peking, 
China,  as  secretary  of  the  French  legation  In 
that  city;  that  it  was  subscribed  by  Mr. 
Leon  as  bis  attorney  without  previous  con- 
ference or  correspondence  with  him,  and  in 
Ignorance  of  certain  defenses  which  he  was 
prepared  to  urge  against  such  attachments; 
that  his  said  attorney  had  been  in  conference 
with  the  attorneys  of  said  attaching  cred- 
itors with  a  view  to  a  settlement  upon  terms 
which  were  to  be  cabled  to  him,  but  no  final 
agreement  was  ever  reached,  and  because  of 
such  failure  he  desired  to  withdraw  said 
petition,  and  have  the  order  passed  thereon 
vacated.  On  the  same  day  an  order  nisi  was 
passed  on  said  last-mentioned  petition,  and, 
the  attaching  creditors  not  objecting,  no  cause 
was  shown  why  the  order  prayed  should  not 
be  passed,  and  on  May  21,  1910,  an  order  was 
passed  dismissing  said  petition  and  revoking 
and  annulling  the  order  previously  passed 
thereon.  On  June  4,  1910,  the  Prince  de 
Beam  filed  a  petition  that  a  final  order  and 
decree  should  be  passed  in  accordance  with 
the  mandate  of  the  Court  of  Appeals  of 
Maryland,  in  the  form  annexed  to  said  peti- 
tion and  made  a  part  thereof. 

[1]  One  of  the  paragraphs  of  the  draft 
presented,  after  reciting  that  the  proceedings 


in  the  orphans'  court  had  been  held  illegal 
and  void,  declared  "that  the  American  Bond- 
ing Company  and  Alexander  Brown  &  Sons 
had  ceased  to  have,  with  respect  to  the  .prop- 
erty constituting  said  deposit,  any  right  of 
access,  or  indeed  any  right  whatever." 
This  paragraph  was  omitted  In  the  decree 
passed,  and  In  Its  place  was  substituted  the 
following:  "And  It  appearing  from  the  an- 
swer of  the  American  Bonding  Company 
that,  before  It  agreed  to  become  surety  upon 
the  aforesaid  guardian  bond,  It  required  as 
a  condition  precedent  that  the  deposit  of  the 
bonds  mentioned  In  the  letter  of  October  28, 
1908,  should  be  made  as  therein  set  forth." 
In  considering  the  propriety  of  this  substi- 
tution it  must  be  noted  that  the  prince  in 
that  letter  of  October  28,  1908,  to  Alexander 
Brown  &  Sons,  Incorporated  by  him  in  the 
draft  of  decree  presented  to  the  court  by 
his  counsel,  and  Incorporated  also  In  th^ 
decree  passed,  expressly  declared  that  he 
had  agreed  with  the  American  Bonding  Com- 
pany that  the  bonds  so  deposited  should  not 
be  removed  by  either  without  the  -  written 
consent  of  the  other,  to  which  removal  the 
said  Bonding  Company  not  only  had  not  con- 
sented, but  in  its  answer  expressly  asserted 
the  right  to  retain  possession  thereof  until 
the  final  disposition  of  said  attachment  suits, 
and  as  said  Bonding  Company  was  no  longer 
a  party  to  the  cause  because  of  the  order  of 
May  9,  1909,  annulling  the  previous  order 
making  It  a  party,  it  must  be  remembered 
that  its  rights  could  not  be  determined  by 
any  decree  passed  In  this  cause,  and  for  that 
reason  we  think  this  substitution  was  a  prop- 
er one. 

By  another  paragraph  of  said  draft,  the 
clerk  of  the  court  was  to  be  directed  to  make 
and  execute  such  Instruments  relating  to 
each  of  said  bonds  as  should  be  requisite  to 
effect  the  transfer  of  the  registration  of  said 
bonds  from  the  said  infants,  to  bearer,  "and 
to  deliver  such  bonds  to  the  plainUff  or  to 
Maurice  Leon,  Ms  attorney  in  fact,  under  a 
power  of  attorney  of  which  a  duly  certified 
copy  was  to  be  filed  In  the  case,  subject  to 
a  provision  for  holding  certain  bonds,  five 
in  number,  pending  the  appeal  of  Mr.  Car- 
ter," and  for  the  protection  of  some  other 
small  items  allowed  in  the  auditor's  account 
and  to  which  the  prince  had  excepted.  Tbis 
paragraph  was  omitted  In  the  decree  passed 
and  in  so  tar  as  it  related  to  the  deliveru  of 
said  bonds,  it  was  properly  omitted  for  rea- 
sons which  will  now  be  stated.  We  shall 
advert  later  to  that  part  of  the  paragraph 
which  relates  to  the  cancellation  of  the  reg- 
istration of  said  bonds  In  the  names  of  the 
Infant  children. 

[J]  This  court,  in  the  opinion  In  111  McL, 
declared  the  absolute  right  of  property  In 
these  bonds  to  be  in  the  prince,  but  did  not 
direct  wJien  they  should  be  restored  to  blnk. 
At  the  time  that  opinion  was  written,  and 
the  decree  made  thereon,  the  state  of  facts 
with  which  the  circuit  court  had  to   deal 
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wben  the  decree  now  Appealed  from  was 
passed  had  not  arisen.  If  they  had  existed, 
and  had  been  before  this  court  when  Its  de- 
cree was  passed,  no  one  can  say  whether  this 
court  would  or  would  not  have  qualified  the 
language  of  the  opinion  in  speaking  of  his 
right  to  have  the  bonds  "restored  to  him," 
hy  adding,  as  the  circuit  court  did  In  the 
decree  appealed  from,  the  words  "at  the 
proper  time,"  and  that  decree  Is  not  to  be 
denounced  upon  that  ground.  It  left  the 
prince  free  to  assert  his  right  of  property 
It  declared  In  said  bonds  by  any  available 
method  In  law  or  equity,  and  it  was  not  in- 
tended by  anything  said  lo  the  opinion  of 
this  court  to  exempt  tliat  property  from 
liability  for  any  legally  established  claims, 
or  to  aid  the  prince  In  any  way  In  withdraw- 
ing that  property  from  the  reach  of  cred- 
itors, or  in  violating  any  agreement  he  had 
entered  into  with  respect  to  the  custody  of 
that  property. 

In  the  decree  appealed  from,  and  immedi- 
ately following  the  paragraph  which  declared 
these  registered  bonds  to  be  the  ahsolnte  prop- 
erty of  the  prince,  there  was  Inserted  the  fol- 
lowing paragraph :  "Whereas  it  appears  from 
the  proceedings  in  this  case  that  certain  at- 
tachments have  been  issued  out  of  the  supe- 
rior court  of  Baltimore  city  by  persons  claim- 
ing to  be  creditors  of  the  plaintiff,  and  laid 
In  the  hands  of  the  American  Bonding  Com- 
pany, Alexander  Brown  ft  Sons,  and  the  Safe 
Deposit  &  Trust  Ck>mpany  of  Baltimore  city 
which  attachments  are  still  pending  in  said 
superior  court  of  Baltimore  city,  this  court 
will  not,  pending  the  determination  of  said 
attachment  cases,  order  the  delivery  of  any 
of  the  said  bonds  to  the  plaintiff,  but  all  of 
said  bonds  shall  remain  as  and  where  they 
now  are  until  the  fnrther  order  of  this  court; 
this  action  of  this  court  to  be  without  prej- 
udice to  the  rights  of  said  attaching  credi- 
tors, or  of  the  plaintiff  In  this  case" — and  it 
is  upon  this  clause  of  the  decree  that  the 
principal  and  Important  question  in  the  case 
arises. 

It  was  contended  by  counsd  for  the  ap- 
pellant that  this  case  falls  within  the  ded- 
sion  made  in  Morton  v.  Grafflln,  68  Md.  645, 
13  AtL  341,  15  Atl.  298,  in  which  it  was  held 
that  though  an  attaching  creditor  acquires  a 
lien  upon  the  property  attached  under  the 
writ,  it  is  an  inchoate  lien  only,  which  must 
be  perfected  in  a  court  of  law,  and  that  his 
remedy  for  that  purpose  being  a  legal  one. 
a  court  of  equity  cannot  aid  in  Its  adminis- 
tration; but  we  are  of  opinion  that  the  case' 
before  us  is  not  governed  by  the  case  of 
Morton  y.  Qrafflln.  In  that  case,  Morton 
laid  the  writ  of  attachment  in  the  hands  of 
Grafflln  as  garnishee  of  Lawton  to  reach 
certain  shares  of  stock  and  other  personal 
property  in  possesEion  of  Grafflln  and  pledg- 
ed to  him  to  secure  an  Indebtedness  of 
ZiSWton.  Morton  then  filed  a  bill  in  equity 
against  Grafflln  praying  for  an  Injunction  to 
restrain  Grafflln  from  disposing  of  any  aa- 


sets  in  his  hands;  for  a  receiver  to  take 
charge  of  the  same;  and  that  Grafflln  be  re- 
quired to  bring  the  assets  into  court  to  be' 
held  pending  the  ascertainment  of  what  was 
due  from  Lawton  to  Grafflln,  and  what  bal- 
ance would  remain  applicable  to  Morton's 
claim.  There  was  In  that  case  none  of  the 
attached  property  In  the  control  of  the  court 
of  equity,  as  there  is  here,  and  the  custodi- 
ans of  the  property  attached  had  never  been 
made  parties  to  the  equity  suit  there,  as 
they  had  been  made  here,  though  subse- 
quently dismissed;  and  there  was  no  agree- 
ment there,  as  is  disclosed  to  the  court  by 
the  record  in  this  case,  between  the  debtor 
in  the  attachment  case  and  the  garnishee. 
In  respect  to  the  removal  of  the  property  at- 
tached from  the  custody  of  the  garnishee. 
In  that  case  Morton  invoked  the  original 
action  of  the  court  of  equity,  in  the  exertion 
of  its  extraordinary  powers  to  enable  It  to 
administer  a  remedy  at  law,  without  alleging 
any  equitable  ground  whatever  for  such  ac- 
tion. He  sought  affirmative,  positive  inter- 
vention in  his  behalf,  through  the  most  far- 
reaching  powers  of  a  court  of  equity  upon 
the  naked  assertion  of  a  lien  In  virtue  of 
his  attachment 

[3]  But  In  the  present  case  all  that  the 
attaching  creditors  ask  in  their  petitions  Is 
that  the  court  should  not  pass  any  order 
directing  or  permitting  the  delivery  to  the 
prince  of  the  attached  bonds,  then  in  the 
control  of  the  court  (as  declared  in  the  opin- 
ion in  111  Md.)  until  the  final  determination 
of  said  attachment  suits.  They  did  not  ask 
Interference  in  their  behalf.  They  only 
asked  that  the  court  should  refrain  from  in- 
terference in  behalf  of  the  defendant  in  the 
attactunents,  by  discharging  the  property  at- 
tached from  the  agreement  made  by  the  de- 
fendant with  the  garnishee,  for  the  continu- 
ance of  its  custody,  for  the  protection  of 
the  garnishee  as  guarantor  of  the  defendant 
upon  his  own  bond.  They  only  asKod  that 
the  status  of  the  property  attached,  and  in 
the  control  of  the  court  be  not  altered  by 
the  court  in  the  interest  of  the  defendant 
and  that  the  parties  be  left  to  work  out 
each  their  own  salvation  in  the  legal  forum 
in  which  the  attachments  were  pending. 

The  court  was  informed  of  the  pendency 
of  these  attachments  not  merely  by  the  orig- 
inal petitions  of  the  attaching  creditors,  but 
by  the '  subsequent  Joint  petition  of  the 
prince  and  the  attaching  creditors,  at  whose 
Joint  instance  the  American  Bonding  Com- 
pany and  Alexander  Brown  &  Sons  were 
made  parties  to  this  cause.  In  which  petition 
the  court  was  informed  as  already  stated 
herein,  "that  the  plaintiffs  and  the  defend- 
ant in  the  four  several  attachment  snit» 
have  agreed  among  themselves  with  respect 
to  the  amount  of  the  respective  claims  which 
cmistitute  the  causes  of  action  in  said  suits; 
and  that  the  Indebtedness  shall  be  discharg- 
ed by  means  of  the  sale  of  certain  bonds 
hereinafter    mentioned,"    being    the 
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bonds  which  were  attached.  The  court  was 
.also  Informed  not  only  by  the  answer  of 
the  American  Bonding  Company  to  said  peti- 
tion, and  by  the  letter  of  the  prince  of  Oc- 
tober 28,  1008,  to  Alexander  Brown  &  Sons 
set  out  In  said  answer,  and  also  in  the  draft 
of  the  decree  presented  by  the  counsel  of 
the  prince,  that  said  bonds  were  deposited 
under  an  agreement  between  the  prince  and 
the  American  Bonding  Company  that  they 
should  not  be  removed  from  the  custody  of 
the  Safe  Deposit  Company  by  dither  without 
the  consent  of  the  other;  and  they  were  In- 
formed from  said  answer  of  the  American 
Bonding  Company  that  it  declined  to  con- 
sent to  the  removal  of  said  bonds  and  claimed 
the  right  to  retain  possession  of  them  until 
the  final  disposition  of  said  attachments. 
Of  course  the  Bonding  Company  could  not, 
by  an  unfounded  and  arbitrary  refusal  to 
consent  to  the  removal  of  said  bonds  from 
the  Safety  Beposlt  Company,  defeat  their 
delivery  to  the  prluce  under  an  order  "of  the 
circuit  court,  but  it  was  not  for  that  court 
to  say,  after  the  Bonding  Company  had  ceas- 
ed to  be  a  party  to  the  proceedings,  and  it 
Is  not  now  for  this  court  to  say,  whether 
the  Bonding  Company  Is  under  any  legal  lia- 
bility by  reason  of  said  attachments;  and 
when  that  company,  answering  said  petition 
in  good  faith,  declares  that  It  is  advised  by 
counsel  "that  said  bonds  are  liable  to  be 
taken  to  satisfy  any  moneys  proved  to  be 
owing  by  the  complainant  in  this  case  to  the 
plaintiffs  in  each  attachment  case,  and  that 
if  it  should  surrender  said  bonds  before  the 
disposition  or  dismissal  of  said  attachment 
cases,  it  would  become  personally  responsible 
to  the  plaintiffs  in  said  attachment  cases," 
the  circuit  court  would  not  only  have  ig- 
nored tliat  judicial  comity  which  should  al- 
ways be  carefully  observed  to  avoid  con- 
flict of  Jurisdiction,  but  It  would  have  per- 
verted the  powers  of  a  court  of  equity,  If  it 
had  required  the  surrender  of  said  bonds, 
and  their  delivery  to  the  prince,  before  the 
final  disposition  of  said  attachment  cases, 
and  we  are  therefore  of  opinion  that  the 
circuit  court  correctly  refused  so  to  order. 
[4]  But  we  are  of  opinion  that  there  was 
error  in  directing,  as  the  decree  did,  that 
these  bonds  should  remain  not  only  "where" 
but,  "M  they  now  are,"  and  in  failing  to 
direct  that,  in  some  proper  manner,  the  reg- 
istration of  said  bonds  in  the  names  of  said 
infant  children  should  be  canceled.  The 
prince  was  entitled  under  the  opinion  of 
this  court  in  111  Md.,  74  Atl.,  to  a  clear  and 
unfettered  title  to  these  bonds  whenever  they 
should  be  delivered,  or  should  become  de- 
liverable to  him,  and  this  was  an  essential 
part  of  any  decree  made  in  conformity  with 
said  opinion.  The  failure  so  to  provide  in 
the  decree  appealed  from  will  require  Its 
reversal,  but  as  we  have  said  above  It  cor- 
rectly required  said  bonds  to  remain  "where 
they  now  are,"  and  properly  provided  that 
such  action  of  the  court  should  be  without 


prejudice  to  the  rights  of  either  the  attach- 
ing creditors  or  of  "the  complainant  in  this 
case.  When  the  case  is  remanded  the  decree 
then  to  be  passed  should  provide  for  cancel- 
lation of  the  registration  of  said  bonds  in 
the  names  of  the  Infant  children  of  the 
prince,  in  snch  manner  as  the  circuit  court 
shall  deem  proper  (Including  making  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  the 
American  Bonding  Company,  and  Alexander 
Brown  &  Sons,  parties,  If  deemed  necessary), 
and  should  also  provide  that  such  cancella- 
tion shall  in  no  wise  affect  the  rights  of  any 
of  the  parties  to  the  attachments  pending  at 
the  date  of  the  decree  of  June  6,  1910,  or  to 
any  other  attachments  that  any  of  said  at- 
taching creditors  may  have  since  caused  to 
be  issued,  or  may  hereafter  cause  to  be  Is- 
sued, pending  the  ultimate  delivery  of  said 
bonds,  or  any  of  them,  to  said  prince  to  be 
held  in  his  own  absolute  right  as  he  was 
declared  by  this  court  in  the  opinion  in  111 
Md.,  74  Atl.,  supra,  to  be  entitled  to  hold 
them. 

[i]  This  brings  as  to  the  appeal  of  Mr. 
Carter,  and  the  first  question  for  considera- 
tion Is  the  appellant's  objection  to  the  al- 
lowance of  any  fee  out  of  the  fund. 

Section  137  of  artide  16  of  the  Code  of 
Public  General  Lavrs  of  Maryland  provides 
that  in  any  case  where  there  are  Infant  or 
nonsane  defendants,  the  court  may,'  where 
It  may  be  deemed  necessary,  appoint  a  solic- 
itor to  appear  and  defend  for  such  infant  or 
nonsane  defendant  When  this  case  was  In- 
stituted, these  Infant  children  had  received 
under  the  distribution  made  in  the  orphans' 
court  of  Baltimore  city  over  $200,000  rep- 
resented by  certain  bonds  registered  in  their 
names.  Their  guardian  ad  litem  was  ap- 
pointed upon  the  petition  of  the  appellant,  in 
which  he  set  forth  that  his  interest  was 
adverse  to  that  of  the  infants,  and  "tbat  in 
view  of  their  large  financial  Interests  it 
would  probably  be  necessary  that  the  guard- 
Ian  be  authorized  to  employ  counsel  to  de- 
fend their  interests,"  and,  as  we  have  al- 
ready shown,  such  application  was  made  by 
the  guardian,  and  the  employment  of  Messrs. 
Carter  and  Semmes  was  authorized  by  the 
court,  Mr.  Carter  alone  however  actually 
arguing  the  case  in  their  behalf,  while  Mr. 
Semmes  alone  represented  the  trustees. 

The  title  of  these  children  to  this  property 
was  absolute  against  all  the  world  except 
their  father.  He  alone  could  successfully 
attack  It,  as  he  has  subsequently  done,  and 
It  comes  with  HI  grace  from  blm,  after  invok- 
ing the  aid  of  a  court  of  equity  to  relieve 
him  from  a  distribution  of  his  wife's  estate 
to  which  he  had  deliberately  agreed  (though 
It  Is  Just  to  say  upon  mistaken  advice),  and 
after  himself  asking  that  counsel  he  em- 
ployed to  defend  their  Interest  against  Mc 
attack,  now  to  seek  to  defeat  the  claim  of 
such  counsel  to  any  remuneration  out  of  the 
fund  In  controversy,  well  knowing  that  these 
children  had  no  oUier  property  out  of  whidi 
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compensation  could  be  made.  If,  when  such 
counsel  were  appointed,  application  had  been 
made  to  the  court  for  the  allowance  of  a 
retainer  snitable  to  the  labor  and  responsibil- 
ity Involved,  we  cannot  doubt  that  the  cotirt 
would  have  had  the  authority  to  grant  it, 
and  that  it  would  have  exercised  snch  au- 
thority; nor  can  we  doubt  that,  when  the 
appellant's  bill  in  the  former  case  was  dis- 
missed by  the  circuit  court,  if  an  application 
for  a  trial  fee  In  that  court,  and  a  further 
fee  in  event  of  an  appeal,  had  been  made, 
the   application    would   have   been   granted. 

[(]  The  question  of  compensation  to  Mr. 
Carter  bad  not  been  raised  when  the  opinion 
of  this  court  in  the  former  case  was  rendered, 
and  was  not  dealt  with  thereby,  and  we  can 
perceive  no  reason  why  the  authority  of  the 
circuit  court  existing  before  should  be  af- 
fected by  the  opinion  of  this  court  which 
was  silent  upon  that  subject  We  do  not 
think  it  necessary,  further,  to  consider  the 
I>ower  of  the  circuit  court  to  allow  such  a 
fee,  nor  to  consider  at  all  the  attempt  to 
shift  the  burden  of  such  fee  from  the  fund 
in  controversy  and  place  it  upon  Mr.  Winans, 
the  grandfather  of  these  children.  The  prin- 
ciple upon  which  this  question  should  be  de- 
termined has  been  indicated  in  the  opinion 
In  the  former  case.  In  that  case,  while  de- 
termining Chat  the  distribution  made  by  the 
orphans'  court  must  be  set  aside,  and  the 
absolute  title  to  the  bonds  in  question  be 
declared  to  be  in  the  appellant,  that  relief 
was  granted  only  upon  condition  imposed  by 
it,  and  founded  upon  the  principle  that  he 
who  asks  equity  must  do  equity.  The  court 
there  said:  "Inasmuch,  however,  as  the  ap- 
pellant did  not  upe  the  requisite  diligence 
to  definitely  ascertain  his  legal  rights  to  the 
trust  fund  until  after  the  trustees  had  in 
good  faith,  though  erroneously,  completed  the 
distribution,  and  so  acted  toward  them  as  to 
lead  them  to  believe  that  he  concurred  in  tbel' 
views,  we  will  not  require  them  to  accoun; 
for  or  refund  to  him  either  the  costs  in- 
curred in  or  about  the  distribution,  or  the 
commissions  allowed  to  them  as  adminis- 
trators in  the  orphans'  court,  but  will  permit 
Mr.  Latrobe  to  retain  his  portion  of  such  com- 
missions, it  being  conceded  that  Mr.  Winans 
gave  his  portion  thereof  to  the  appellant 
prior  to  the  Institution  of  this  suit  For 
the  same  reason,  we  will  direct  the  costs  of 
this  case  to  be  paid  out  of  the  portion  of 
the  fund  awarded  to  the  appellant  before 
turning  the  same  over  to  hipa."  The  same 
principles  and  considerations  which  the  court 
then  felt  Justified  and  required  the  action 
above  directed  we  now  feel  Justifies  and 
requires  us  to  direct  that  a  reasonable  coun- 
sel fee  to  Mr.  Carter  must  be  allowed  and 
paid  out  of  the  same  fund  before  it  la  turned 
over  to  him. 

It  only  remains  to  determine  whether  the 
fee  allowed  shall  be  $3,000  or  $4,000.  With 
bis  original  petition  for  a  counsel  fee,  Mr. 
Carter  filed  on  December  14,  1909,  a  certifi- 


cate from  Mr.  Wm.  L.  Marbury  and  Mr.  E. 
G.  Baetjer,  two  distinguished  members  of 
the  bar  of  Baltimore  city  and  of  this  court, 
that  from  an  examination  of  the  record  and 
the  opinion  of  this  court  a  fee  of  at  least 
$3,000  would  be  i.  reasonable  fee,  it  being 
understood  that  he  acted  as  sole  counsel  for 
the  infants.  On  December  24th  these  same 
gentlemen  filed  a  paper  termed  a  statement 
of  facts  as  to  said  certificate,  In  which  they 
state  that  when  Mr.  Carter  requested  their 
Judgment  in  the  matter  they  signed  and 
gave  him  a  certificate  that  in  their  Judgment 
$4,000  was  a  reasonable  and  proper  fee;  that 
subsequently  he  stated  to  them  that,  while 
he  considered  the  amount  named  by  them  as 
not  larger  than  he  should  receive,  he  pre- 
ferred (without  explaining  his  reasons)  that 
the  court  by  its  order  should  not  fix  a  larger 
sum  than  $3,000,  and  requested  them  to  give 
a  new  certificate  naming  such  sum,  which 
they  did,  stating  that  in  their  Judgment  a 
fee  of  at  lea^st  $S,000  was  a  reasonable  fee. 
On  January  27,  1910,  Mr.  Carter  filed  a  peti- 
tion asking  to  be  allowed  $4,000,  and  refer- 
ring to  the  statement  of  facts  above  men- 
tioned. Mr.  Carter's  grounds  for  this  peti- 
tion will  be  best  explained  and  understood 
by  transcribing  here  a  part  of  that  petition, 
viz.:  "Tour  petitioner  represents  that  while 
he  would  have  been  satisfied  to  receive  the 
$3,000  as  full  compensation  for  his  services, 
If  the  same  had  been  paid  to  him  without 
subjecting  him  to  the  labor  and  annoyance 
connected  with  securing  the  payment  of  the 
same  by  contest,  and  is  still  willing  to  ac- 
cept the  same  in  full  payment  of  his  services, 
if  the  same  is  allowed  by  the  final  order  of 
this  court,  and  no  appeal  is  taken  from  such 
order  to  the  Court  of  Appeals;  but  If  his 
right  to  be  paid  said  amount  for  his  services 
out  of  the  property  above  mentioned  is  to 
be  further  contested,  he  respectfully  claims 
he  is  entitled  to  be  allowed  the  amount  of 
$4,000,  which,  in  the  original  certificate 
given  to  him  by  Messrs.  Marbury  and  Baetjer, 
was  certified  by  those  gentlemen  to  be  a  rea- 
sonable amount  for  his  services;  and  there- 
fore he  prays  tliat  the  sum  of  $4,000  be  al- 
lowed to  him  for  his  services,  and  out  of  the 
property  mentioned  in  his  petition  filed  in 
this  case  on  the  14th  day  of  December,  1909, 
unless,  at  the  hearing  upon  said  auditor's  ac- 
count, all  exceptions  which  may  in  the  mean- 
time be  filed  to  the  allowance  of  the  said 
$3,000  be  withdrawn." 

[7]  We  must  assume,  as  we  unhesitatingly 
do,  that  in  naming  $4,000  as  a  reasonable 
amount,  Messrs.  Marbury  and  Baetjer  exer- 
cised a  real  and  conscientious  Judgment,  and 
if  their  original  certificate  to  that  effect  had 
been  filed  we  are  persuaded  that  the  learned 
Judge  of  the  circuit  court,  applying  his  own 
careful  Judgment  to  the  matter,  would  have 
hesitated  to  reduce  the  amount  in  view  of  all 
the  circumstances  of  this  case.  The  circum- 
stances are  unusual  as  respects  the  question 
of  the  amount  of  fbis  fee,  but  they  are  fully 
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and  we  think  satisfactorily  explained  by 
tbe  statement  of  Messrs.  Marbury  and  Baet- 
Jer,  and  tbe  reasons  assigned  by  Mr.  Carter 
In  his  petition  of  January  27,  1910.  We  are 
not  disposed  In  a  case  ot.  this  character  to 
minimize  tbe  value  of  professional  services, 
and  after  reviewing  tbe  record  in  the  former 
case,  and  the  able  and  elaborate  though  un- 
successful brief  of  Mr.  Carter,  we  do  not 
think  that  $4,000  was  more  than  fair  and 
reasonable  compensation.  If  It  was  not,  then 
13,000  Is  Inadequate  now,  and  In  our  opinion 
^,000  should  now  be  allowed. 

The  decree  appealed  from  must  be  reversed 
that  a  decree  may  be  passed  In  conformity 
with  this  opinion. 

Decree  reversed  and  cause  remanded,  the 
appellant  in  No.  17  to  pay  tbe  costs  in  both 
'Cases  above  and  below. 

<UE  Hd.  90) 

MARINE  BANE  OP  CRISFIELD  t. 

STIRLING. 

<Coart  of  Appeals  of  Maryland.    Feb.  3,  1911.) 

1.  Banks  and  Banking  (§  154*)— Action  bt 
Dbpobitob  fob  Balance— Evidence. 

In  an  action  by  a  bank  depositor  for  a 
balance  claimed  to  be  due,  the  plaintiff  identi- 
fied two  bank  books  as  those  issued  to  him, 
which  when  issued  contained  extracts  from  the 
by-laws  of  the  bank,  one  relating  to  the  deiXM- 
itor's  right  of  withdrawal,  bnt  which  were 
blank  on  the  line  for  the  bank  president's  sig- 
nature thereto,  and  showed  deposits  made  and 
-accepted  with  reference  to  tbe  by-laws  for  two 
years.  Beld,  that  the  books  were  admissible  to 
ahow  deposits  and  withdrawals,  and  the  condi- 
tione  on  which  deposits  could  be  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  622;   Dec.  Dig.  t  154.*] 

2.  Witnesses  (f  287*)  —  Rkdibkct  Exauina- 
TioN— Scope. 

Where  defendant  bank,  in  an  action  by  a 
depositor  to  recover  a  balance  claimed  to  be 
-due,  contended  that  the  plaintiff's  account  was 
-overdrawn,  and  undertook  to  show  the  amount 
he  had  deposited  and  the  amount  he  bad  check- 
ed out,  plaintiff's  answer  on  redirect  exam- 
ination, after  cross-examination  as  to  an  inter- 
view abont  his  deposits,  in  which  he  claimed 
that  be  had  deposited  more  money  than  he  bad 
been  given  credit  for,  Is  properly  admitted. 

[E2d.  Note. — For  other  cases,  see  Witnesses, 
<3ent  Dig.  S$  100O-10O2;   Dec.  Dig.  {  287.*] 

3.  Witnesses  (J  209*)— Rembkoi  Examina- 
tion—Scope  IN  Genebai.. 

Where  a  bank  president  bad  testified,  in 
chief  in  a  depositor's  suit  for  a  balance  claimed 
to  be  due,  that  the  ulaintiff  at  the  bank  went 
over  cat!  acknowledged  every  check  he  had 
-drawn,  was  shown  his  deposits,  and  was  told 
the  amouiit  he  had  overdrawn,  and  shown  the 
ledger  containing  his  account,  he  may  be  asked 
on  cross-examination  as  to  what  connection  he 
Iiad  with  the  reports  of  the  bank,  and,  having 
testified  that  plaintifCs  overdrafts  to  a  large 
amount  were  the  result  of  a  number  of  diecks 
not  having  been  charged  against  his  account,  he 
may  also  be  asked  what  the  bank's  capital 
atock  was. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ft  949-954 ;   Dec.  Dig.  §  289.*] 

4.  Banks  and  Banking  (f  154*)— AcnoH  bt 
Depositob  fob  Balance- Evidence. 

In  an  action  by  a  depositor  for  the  bal- 
4Uice  of  a  deposit,  where  the  bank  claimed  that 


hia  account  was  overdrawn  $5,700  at  about  the 
time  the  bank's  report  was  published,  which 
showed  total  overdrafts,  $82.04,  and  there  was 
evidence  in  explanation  that  the  defendant  did 
not  discover  all  the  plaintifTg  checlcs  until  aftciv 
wards,  a  copy  of  the  report  offered  by  plaintiff 
and  admitted  to  lie  such  by  the  bank's  president 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  522^    Dec.  Dig.  |  154.*J 

S.-Etidbncb   (J    174*)— Obioihal   Wbitiko— 

Copy— Bepobt  or  Bank. 

A  bank's  report  published,  as  required  by 
Code  art.  11,  i  12,  in  some  newspaper  of  tbe 
county  in  which  the  bank  was  located,  attested 
by  its  president,  is  not  necessarily  a  copy  of  the 
report  made  to  the  State  Treasurer,  and  such 
report  is  not  a  copy,  in  the  sense  that  there 
is  an  original  which  must  be  produced,  instead 
of  the  copy,  but.  If  shown  to  be  authentic,  is 
admissible  as  an  original. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig..{|  C61-«69;   Dee.  Dig.  §  174.*] 

6.  Evidence  (J  876*)— DootncBNTABY  Evi- 
dence—Books  OF  Account — Detebmina- 

TION  OF  ADIUSSIBILITY. 

In  a  suit  by  a  bank  depositor  for  a  bal- 
ance claimed  to  be  due,  the  bank  offered  an  in- 
dividual ledger  showing  the  account  of  the 
plaintiff's  deposit,  the  account  of  tbe  deposit 
slips,  and  the  whole  account,  deposit  entries 
and  debit  charges,  which  it  contended  was  not 
correct,  in  so  far  as  plaintiff's  checks  were 
shown,  and  which  by  its  own  evidence  showed 
that  checks  to  a  laiga  amount  were  not  en- 
tered nntil  some  time  after  the  clerk  who  kept 
such  record  had  left  its  employ,  and  that  checks 
found  loose  in  the  bank  were  afterward  en- 
tered, though  not  in  due  course  ot  business  or 
contemporaneously  with  the  transaction.  Hdd, 
tliat  there  was  too  much  indicating  uncertain- 
ty and  unreliability  in  the  ledger  account  to 
permit  its  admission  as  evidence  per  se. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1628-1648;  Dec.  Dig.  S  376.*] 

7.  Appeal  and  Ebbob  (J  1057*)— Review— 
Habvless  Ebbob  —  Exclusion  of  Evi- 
dence. 

Where  an  individual  ledger  offered  by  a 
bank,  in  a  suit  against  it  by  a  depositor,  as 
evidence  of  accounts  with  the  depositor  was 
excluded  as  evidence  per  se,  but  defendant  was 
permitted  to  offer  all  the  original  deposit  sliiis 
and  checks  which  it  claimed  were  on  the  ledger, 
and  witnesses  were  permitted  to  compare  them 
with  the  entries  on  the  ledger  and  to  testify 
that  they  were  all  entered  on  the  ledger,  any 
error  in  rulings  as  to  the  ledger's  admissibiUty 
was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  {{  4194-4190;    Dec.  Dig.   f 

8.  Appeai  and  Ebbob  ({  1050*)— HABULEsa 
Ebbob— ADinssioN  of  Evidence. 

Where  plaintiff,  in  an  action  against  & 
hank  for  the  balance  of  a  deposit,  ottered  the 
bank's  published  report,  which  was  admitted, 
and  theresifter  buestioned  the  cashier,  in  an 
effort  to  show  that  the  statements  in  the  re 
port  could  not  be  correct.  If  defendant's  posi-  - 
tion  taken  at  tbe  trial  was  correct,  the  ad- 
mission of  such  questions  gave  the  witness  an 
opportunity  to  explain  some  of  the  statements, 
which  explanation  was  likely  to  be  helpful  to 
the  bank;  and  hence  the  admission  of  the  tes- 
timony of  the  cashier  was  no  injury  to  the 
bank. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  4153-4160;  Dec  Dig.  I 
1050.*] 


-•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kej  No.  Sarlea  A  Rep'r  Index^ 
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0.  Trial  (J  62*)— Rbbuttal  Evidence; 

Where  defendant,  in  an  action  for  the  Ijal- 
ance  of  a  deposit,  has  endeavored  to  show  plain- 
tiff's overdrafts,  plaintiff  in  rebuttal  may  be 
asked  what  be  had  to  aajr  with  regard  to  an 
overdraft. 

[Ed.  Note.— For  other  cases,  see  TUal,  Cent. 
Dig.  fS  148-160;   Dec.  Dig.  i  62.*] 

10.  Bakks  and  Banking  (§  154*)  — Action 
FOR  Deposit— iNSTBUCTioNs— Confused  ob 
Misleading. 

In  an  action  by  a  bank  depositor  for  the 
balance  of  the  deposit,  it  is  proper  to  instruct 
that  the  burden  was  upon  the  defendant  to  es- 
tablish its  defense  of  set-oS  by  a  preponderance 
of  evidence,  and.  If  the  minds  of  the  jury  were 
in  an  even  balance  as  to  whether  anything  was 
due  the  defendant  under  the  set-off,  then  ther 
should  find  for  the  plaintiff ;  it  haviug  no  tend- 
ency to  mislead  the  jury  afi  to  burden  pf  proof. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  D1&  f  530;    Dec.  Dig.  §  164.*] 

11.  Banks  and  Banking  (S  154*)  — Action 
BT  Dbpobitoib  fob  Balancs— Bdbden  of 
Pboot, 

In  an  action  T>y  a  bank  depositor  for  a  bal- 
ance claimed  to  be  due,  where  the  defense  of 
set-off'  was  based  on  the  claim  that  the  plain- 
tiff had  overdrawn  bis  account,  the  burden  of 
proving  the  set-off  was  upon  the  defendant. 

[Ed.  Note. — For  other  cases. .  see  Banks  and 
Banking,  Cent.  Dig.  S§  S18.  623;  Dec.  Dig.  i 
154.»] 

Appeal  from  Circuit  Court,  Wlc6mIco  Coun- 
ty ;  John  B.  Pattisoa  and  I^pbley  D.  Jonds, 
Judges.    , 

Action  by  "William  A.  Stirling  against  the 
Marine  Banic  of  Crlsfleld.  Judgment  tor 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  THOMAS, 
and  URNER,  Jj.   , 

H.  L.  D.  StanfoBd,  for  appellant.  William 
li.  Kawls  and  George  Weems  Williams,  for 
.appellee. 

BOYD,  0.  3.  The  appellee  sued  the  appel- 
lant to  recover  a  balance  due  him  on  hla  ac- 
count with  the  bank  In  its  savings  depart- 
ment The  defendant  pleaded  the  general 
issue,  payment,  and  set-off.  The  appellee 
bad  two  accounts  in  the  bank,  one  in  the 
savings  department,  and  the  other  being 
what  is  spoken  of  as  bis  "checiiing  account," 
and  the  plea  of  set-off  was  based  on  the 
claim  of  the  appellant  that  the  appellee  had 
largely  overdrawn  his  "checking  account," 
and  owed  It  considerably  more  than  the 
amount  admitted  to  be  deposited  in  his  sav- 
ings account  There  are  17  bills  of  exception 
In  the  record,  16  of  which  embrace  ralliigs 
on  the  admissibility  of  evidence,  and  the 
seventeenth  presents  the  rulings  on  the  pray- 
ers. The  plaintiff  offered  five  prayers,  the 
first,  second,  and  third  of  which  were  grant- 
ed, and  the  other  two  rejected,  and  the  de- 
fendant also  offered  five,  the  i^rst  of  which 
was  granted  as  amended,  the  fifth  was  grant- 
ed as  offered,  and  the  others  were  rejected. 
The  trial  resulted  In  a  verdict  for  the  plain- 
tlfr  for  ¥1,530.21,  that  being  the  balance  due 


on  the  savings  account;  from  the  Judgment 
rendered  on  that  verdict,  this  appeal  was 
taken. 

The  plalntur  had  two  books  in  the  savings 
department,  but  one  Is  a  continuation  of  the 
other ;  the  balance  in  book  No.  1  having  been 
carried  to  book  No.  2.  In  those  books  there 
is  printed  what  purport  to  be  extracts  from 
the  by-laws  of  the  bank.  Among  other  pro- 
visions is  one  that  "The  book  shall  also  con- 
tain such  extracts  from  the  charter  and  by- 
laws of  the  bank,  signed  by  the  president,  as 
may  be  interesting  to  the  depositor."  At  the 
end  of  the  printed  matter  is  a  blank  line, 
with  the  word  "President"  under  it,  but  his 
signature  is  not  in  either  book.  The  plalntift 
identified  the  books  handed  to  him  on  the 
witness  stand,  and  testifled  that  the  entries 
were  made  by  the  officials  of  the  bank,  show- 
ing a  balance  of  $1,530.21 ;  the  last  entry  be- 
ing on  February  1,  1900.  The  plaintifTs  at- 
torney then  offered  and  read  in  evidence  the 
entries  of  deposits  and  withdrawals  as 
shown  oa  said  books  Nos.  1  and  2.  The  wit- 
ness further  testifled  that  the  printed  part 
of  the  bboks  was  in  them  at  the  time  they 
were  inued  to  him,  and  the  plaintiffs  attor- 
ney, undertook  to  read  the  printed  part  'of 
said  books  to  the  jury^  bat  the  defendant 
objected,  and,  the  objection  being  overruled, 
the  defendant  excepted.  That  constitutes  the 
first  hill  of  exceptions.  The  plaintiff  then 
otCered  the  lx>oks  in  evidence,  bnt  the  defend- 
ant objected.  The  objection  was^  overruled, 
and  the  books  and  everything  in  them  were 
admitted  in  evidence.  That  ruling  is  em- 
braced in  the  second  hill  of  exceptions. 

[1]  There  was  no  error  in  those  rulings. 
It  is  true  that  the  signature  of  the  presi- 
dent does  not  appear  in  the  books,  bnt  they 
were  issued  to  the  plaintiff,  as  testifled  by 
him  and  not  denied  by  the  defendant  The 
terms  upon  which  the-  deposits  were  made 
are  to  be  found  In  them;  amongst  others, 
that  "Depositors  shall  have  the  right  to 
withdraw  their  deposits  at  any  time,  by  giv- 
ing one  month's  notice  of  their  intention ;  but 
this  notice  may  be  dispensed  with,  in  the  dis- 
cretion of  the  officers  of  the  bank,  and  the 
same  i>ald  on  demand."  It  would  scarcely  be 
contended  that  the  appellee  could,  under  that 
provision,  have  withdrawn  his  deposits  with- 
out giving  one  month's  notice,  because  the 
president's  signature  was  not  in  the  books. 
Nor  could  it  be  successfully  contended  that 
after  such  notice  was  given  he  could  not  - 
have  withdrawn  his  deposits,  together  with 
Interest  allowed,  under  the  terms  stated,  un- 
less, of  course,  there  was  some  valid  reason, 
other  than  the  absence  of  the  president's 
signature.  If  the  absence  of  the  president's 
signature  had  that  effect,  the  bank  could 
profit  by  Its  own  wrong  or  neglect  in  not 
having  the  signature  attached,  as  provided  by 
its  by-laws.  When  the  appellee  accepted  the 
ty>oks,  he  did  so  on  the  terms  therein  men- 
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tloned,  and  from  October  11,  1907,  the  date 
of  the  first  deposit,  until  February  1,  1909, 
the  time  of  tbe  last  deposit,  both  he  and 
the  offlcialg  of  the  ba.uk.  acted  under  that 
contract  over  and  over  again.  It  was  cer- 
tainly permissible  to  offer  the  books  to  show 
the  deposits  and  withdrawals,  and,  as  the 
terms  on  which  the  deposits  were  made  were 
in  the  books,  we  can  see  no  reason  for  ex- 
cluding them ;  but,  on  the  contrary,  It  was 
proper  to  put  them  in  evidence,  in  order  to 
prove  the  conditions  on  which  the  deposits 
could  be  withdrawn. 

[2]  Nor  do  we  find  error  In  permitting  tbe 
plaintiff  to  answer  the  question  included  in 
the  third  bill  of  exceptions.  He  had  been 
cross-examined  at  some  length,  as  to  an  in- 
terview he  had  had  at  tbe  bank  about  his 
deposits.  He  had  said  that  it  was  strange 
be  could  not  see  his  deposit  sUps  for  aU  the 
money  he  had  put  in  the  bank,  and  on  re- 
direct examination  he  was  asked  to  state 
what  he  had  said  about  the  amount  of  his 
deposits,  and  replied:  "I  said,  'It  Is  strange, 
Mr.  Stanford,  that  I  can't  see  my  deposit 
allps  running  more  than  $20  to  $120.'  I  am 
positive  I  have  put  more  money  In  that  bank 
tban  they  have  given  me  credit  for.  I  didn't 
make  out  all  the  deposit  slips  myself,  bnt 
part  of  them  were  made  out  by  some  one 
else."  He  was  then  asked,  "What  did  you 
say  about  the  deposit  slips?"  which  question 
was  objected  to,  and  the  objection  was  over- 
ruled. His  answer  was:  "The  ones  that  I 
saw?  I  saw  a  majority  of  them,  but  there 
was  some  of  tbem  missing.  There  was  some 
that  appeared  agreeable  to  me,  but  there  was 
a  considerable  number  of  them  that  was  so 
small  that  I  thought  it  strange.  I  know  I 
put  more  money  in  there  than  I  got  credit 
for,  and  I  don't  think  I  got  Justice."  Tbe 
theory  of  the  defendant  was  that  tbe  plain- 
tiff's account  was  overdrawn,  and  it  was  un- 
dertaking to  show  the  amount  he  had  de- 
posited and  the  amount  he  had  checked  out 
The  plaintiff,  on  the  other  hand,  contended 
that  he  had  deposited  more  than  the  deposit 
lillps  showed,  and  under  the  circumstances 
we  can  see  no  reason  why  that  testimony  was 
not  admissible. 

L31  In  the  fourth  bill  of  exceptions,  the  tes- 
timony of  Dr.  Atkinson,  tbe  president  of  tbe 
bank,  begins;  the  plaintiff  having  rested. 
The  doctor  bad  testified  In  chief  that  at  in- 
terviews at  the  bank  in  February,  1009,  the 
plaintiff  went  over  every  check  that  he  had 
drawn,  was  shown  his  deposits,  and  adinowl- 
edged  every  check  that  was  shown  him; 
that  he  was  told  the  amount  be  had  over- 
drawn, and  was  shown  the  individual  ledger 
containing  his  account.  He  further  testi- 
fied that  there  were  a  number  of  plalnttfTs 
checks  found  loose  in  the  bank,  which  had 
not  been  posted  on  the  ledger  or  charged 
against  plaintiff's  account,  which  caused  the 
overdraft.  Amongst  other  questions  asked 
ttim  on  cross-examination  was,  "Doctor,  what 
connection  did  you  have  with  the  reports  of 


the  bank?"  That  was  objected  to,  and,  the 
objection  being  overruled,  the  fourth  excep- 
tion was  taken.  That  was  also,  in  our  Judg- 
ment, admissible.  Tbe  doctor  having  testi- 
fied that  the  plaintiff  had  overdrawn  his  ac- 
count, the  evident  purpose  was  to  ascertain 
the  doctor's  connection  with  the  reports 
which  were  made  by  the  bank,  and  the  sub- 
sequent testimony  shows  that  strch  was  tbe 
case,  If  there  was  any  doubt  about  it  then. 
In  the  next  exception  (the  fifth),  the  doctor 
was  asked,  "What  was  the  capital  stock  of 
tbe  bank?"  Tbe  object  of  that  was  to  re- 
flect upon  the  controverted  question  whether 
there  was  an  overdraft,  such  as  the  defend- 
ant claimed.  It  had  claimed  $6,000  In  Its 
plea  of  set-off,  and  It  contended  that  there 
were  overdrafts  by  tbe  plaintiff  amounting 
to  $6,700.  The  theory  of  the  defendant  was 
that  the  overdrafts  were  tbe  result  at  a 
number  of  checks  not  being  charged  against 
the  plaintiff's  account;  they  being  "found 
loose  in  the  bank,"  as  the  doctor  bad  testi- 
fied. If  the  bank  was  a  small  one,  with  a 
capital  of  only  $25,000,  such  a  discrepancy 
would  likely  be  more  easily  detected  than 
If  it  bad  a  large  capital  and  was  doing  a 
large  business.  So  we  think  there  was  no 
error  in  either  the  fourth  or  fifth  bills  of 
exception.  That  brings  as  to  the  sixth, 
which  further  shows  tbe  relevancy  of  those 
qttestions. 

[4]  While  Dr.  Atkinson  was  still  under 
cross-examination,  he  was  handed  a  copy  of 
the  Crisfield  Times,  dated  December  5,  1908, 
and  testified  that  he  had  seen  a  statement  or 
report  of  the  condition  of  the  Marine  Bank 
of  Crisfield  published  therdn,  and  was  asked 
if  he  bad  a  copy  of  that  report,  to  which 
be  replied  he  liad  not,  and  added,  "I  inquired 
ot  tbe  cashier  and  he  said  that  he  had  none, 
except  some  lead  pencil  notes,  which  he  conld 
not  furnish  me;  that  the  original  copy  was 
on  file  at  the  treasurer's  office."  Whereupon 
the  plaintiff  offered  said  statement,  as  con- 
tained in  the  Crisfield  Times,  to  which  th^ 
defendant  objected,  but  the  objection  was 
overruled,  and  the  court  permitted  it  to  be 
admitted  in  evidence.  Before  reading  tbe 
report  to  the  Jury,  tbe  witness  was  asked: 
"Will  you  look  at  that  report  which  has 
been  offered  in  evidoice,  marked  *B.  M.  F. 
J.'  Is  that  a  copy  of  the  report?"  and  an- 
swered: "Yes,  sir;  that  Is  a  copy  of  the  re- 
port" It  purported  to  be  a  report  of  tbe 
condition  of  tbe  appellant's  bank  at  the 
dose  of  business  November  27,  1908.  It  stat- 
ed the  resources  and  liabilities,  in  the  usual 
form  of  such  publications,  purported  to  be 
sworn  to  by  the  cashier,  and  was  attested  by 
three  directors,  including  Dr.  Atkinson.  Tbe 
manifest  purpose  of  the  offer  was  to  show 
that  in  tbe  published  report  was  tbe  state- 
ment, "Overdrafts,  secured  and  unsecured, 
$82.04."  As  in  February,  1909,  the  defendant 
claimed  that  the  plaintiff  was  overdrawn  (5,- 
700,  and  it  was  not  pretended  that  all  of 
such  overdrafts  occurred  between  the  date 
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of  tbe  publication  of  tbe  report  and  tbe  early 
part  of  Febmary,  about  two  months,  it 
was  pr(^>er  to  sbow  tbat  tbe  appellant  had 
pobllahed  that  the  total  overdrafts  of  the 
hank  on  November  27,  lOOS  were  $82.04.  Of 
coarse,  It  was  not  conGluslve,  bnt  the  appel- 
lant was  at  liberty  to  explain  it,  and  did  un- 
dertake to  do  80  by  offering  evidence  tend- 
ing to  show  that  the  overdrafts  were  not  dis- 
covered until  afterwards,  becanse  the  checks 
had  not  been  posted.  Bnt  the  plalntUf  was 
not  concluded  by  that  explanation,  and  the 
discrepancy  showed  such  irregularities  as 
might  well  have  caused  the  jury  to  decline 
to  accept  the  claim  of  the  bank  as  correct; 
for,  if  checks  amountbig  to  $5,700  could  be 
loose  in  the  bank,  and  not  entered  on  the 
books,  the  Jury  might  have  concluded  that 
the  plalntUf  was  right  In  saying  that  he 
was  entitled  to  more  credits  than  the  hank 
gave  him.  There  was  no  contention  about 
the  plalntlfTs  accotmt  in  the  savings  depart- 
ment, and  the  burden  was  on  the  defendant 
to  establish  the  overdrafts.  10  Ency.  of  PI. 
&  Pr.  800. 

[5]  It  is  contended,  however,  that  the  pub- 
lication was  not  admissible,  because  it  was 
merely  a  copy.  Bnt  it  is  only  a  summary  of 
the  report  made  to  the  treasurer  which  Is, 
hy  section  12  of  article  11  of  the  Code,  re- 
quired to  be  published  in  some  newspaper 
published  in  the  county  where  the  bank  is 
located,  and  it  is  not  necessarily  a  copy  of 
the  report  inade'  to  the  treasurer.  Such 
publications  are  Intended  for  the  benefit  of 
the  public,  as  Dr.  Atkinson  well  said,  and 
It  would  be  difllcult  to  prove  the  authen- 
ticity of  a  statement  so  published  in  a  more 
definite  way  than  was  done  in  this  case, 
being  proven  by  the  president,  who  bad  at- 
tested It  It  cannot  be  said  that  such  a  pub- 
lication is  a  copy,  in  the  sense  that  there  is 
an  original  which  must  be  produced,  instead 
of  the  copy,  for  in  such  cases  every  publica- 
tion shown  to  be  authentic  and  authorized  is 
an  original.  We  are  of  the  opinion,  there- 
fore, that  there  was  no  error  in  the  ruling 
in  that  (sixth)  exception. 

[I,  J]  The  seventh,  fourteenth,  and  fifteenth 
bills  of  exception  will  be  considered  to- 
gether. In  the  seventh  the  defendant  offered 
the  account  of  the  plaintlflTs  deposits,  as 
shown  on  the  individual  ledger;  in  the  fonr- 
teenth  It  ofTered  the  account  of  the  deposit 
slips,  as  shown  upon  that  ledger;  and  in 
the  fifteenth  it  offered  the  whole  account,  de- 
posit entries,  and  debit  charges  of  the  plain- 
tiff, as  shown  on  the  ledger.  In  each  In- 
stance the  court  refused  to  admit  the  ac- 
count. The  contention  of  the  defendant  was 
tl>at  the  individual  ledger  as  kept  In  the 
course  of  business  was  not  correct,  in  so 
far  as  the  checks  were  concerned,  and  the 
plaintiff  claimed  they  were  not  correct  as  to 
the  deposits.  P.  H.  Lawson,  the  individual 
bookkeeper,  testified  that  he  did  not  receive 
the  deposits,  which  were  usually  received 
by  the  assistant  cashier  or  the  cashier,  who 


put  the  deposit  tidcets  on  a  spindle  or  file, 
and  he  would  "post  them  when  he  got  them." 
He  further  testified  on  cross-examination 
that  "he  did  not  know  anything  about  certain 
checks  which  were  not  entered  in  the  said 
ledger,  hut  tliat  it  was  witness'  intention  to 
.post  every  check  that  came  to  him,  and  that, 
so  far  as  witness  knew,  the  checks  were  en- 
tered up  as  they  were  put  upon  the  spindle, 
and  that  if  they  had  been  pnt  on  the  spindle 
they  would  have  come  into  his  hands,  and 
that  after  the  deposits  were  made  the  de- 
posit slips  were  put  on  a  spindle  and  the 
witness  entered  them  up,  and  if  they  had  not 
been  put  on  the  spindle  he  could  not  have  en- 
tered them  up.  In  other  words  if  they  had 
not  reached  him,  they  woald  not  appear  on 
his  books."  Mr.  Long,  the  assistant  cashier, 
testified  tiiat  when  Mr.  Lawson  left  the 
bank  he  took  up  Ills  work ;  that  at  that  time 
Mr.  Lawson  was  about  11  days  behindhand, 
and  when  witness  posted  the  individual  ledg- 
er, and  compared  It  with  the  balance  on  the 
general  ledger,  be  found  a  difference  of  about 
$16,000.  He  then  went  over  the  whole  work 
again,  and  found  a  lot  of  checks  which  had  not 
been  charged  to  the  plaintUTs  account,  and 
that  plaintiff  had  made  an  overdraft  of  some- 
thing in  the  neighborhood  of  $5,700,  "whidi 
were  the  checks  that  had  not  been  charged 
to  his  account,  and  that  those  nnposted 
checks  were  found  in  Mr.  Lawson's  drawer  or 
desk  at  the  time  he  left  the  bank,  and  which 
had  not  been  charged  up  wlien  he  left  the 
bank."  He  further  testified  that  "the  bal- 
ance on  the  general  ledger  was  correct,  and 
that  the  balance  on  the  individual  ledger  was 
incorrect,  and  that  such  difference  was  oc- 
casioned by  the  fact  that  certain  checks 
drawn  on  the  bank  had  not  been  charged." 
It  is  therefore  clear  that  the  Individual  ledg- 
er did  not  correctly  state  the  condition  of 
the  account  with  the  plaintiff,  when  Mr.  Law- 
son  left,  and  later  the  unposted  checks  which 
were  found  In  the  bank  were  entered  in  that 
account,  and  the  balance  in  the  savings  ac- 
count was  transferred  to  it 

Without  meaning  to  concede  what  seems  to 
be  tbe  appellee's  contention,  that  an  indi- 
vidual ledger  in  a  bank,  although  shown  to 
contain  the  entries  of  deposits  and  checks 
and  made  contemporaneously  in  due  course 
of  business,  would  not  be  admissible  in  evi- 
dence to  show  the  deposits,  because  they  are 
not  the  original  entries,  but  the  deposit  slips 
are  the  best  evidence,  we  are  of  the  opinion 
that  this  particular  ledger  could  not  prop- 
erly have  been  admitted  as  independent  evi- 
dence, regardless  of  tbe  question  whether 
the  individual  ledger  or  deposit  tickets  are, 
generally  speaking,  to  be  treated  as  contain- 
ing the  original  entries  of  a  bank.  The  de- 
fendant Itself  proved  that  the  account  with 
the  plaintiff  at  the  time  of  the  transactions, 
as  found  in  that  ledger,  was  not  correct,  but, 
on  the  contrary,  according  to  its  contention, 
checks  amounting  to  $5,700  were  not  entered 
until  some  time  after  tlie  clerk  who  kept  the 
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individual  ledger  h&d  left  the  employ  of  the 
bank.  The  checks  'which  were  then  entered 
to  that  amount,  were  "found  loose  in  the 
bank,"  and  they  were  therefore  not  entered 
In  due  course  of  business  or  contempora- 
neously with  the  transactions.  In  addition  to 
that,  after  this  controversy  had  begun,  the 
balance  plaintiff  had  in  his  savings  account 
was  transferred  to  that  ledger,  and  the  plain- 
tiff claims  be  had  not  been  credited  with 
all  the  deposits  he  had  made.  Sucb  a  claim 
would  not  ordinarily,  of  itself,  affect  the  ad- 
missibility of  an  individual  ledger,  contain- 
ing the  accounts  between  depositora  and  the 
bank;  but  under  such  circumstances  as  are 
shown  in  this  case  there  is  too  much  indi- 
cating the  uncertainty  and  nnreliabillty  of 
this  ledger  account  to  permit  it  to' be  used 
as  evidence  per  se,  or  even  in  connection 
with  the  testimony  of  the  witnesses,  beyond 
the  use  that  was  made  of  it 

But,  In  addition  to  what  we  have  said,  it 
is  clear  that  the  defendant  was  not  injnred 
by  the  action  of  the  court,  as  all  of  the  de- 
posit Blips  and  checks  which  the  defendant 
claimed  were  on  the  ledger  were  not  only  of- 
fered in  evidence,  but  the  witnesses  were 
permitted  to  compare  them  with  the  entries 
on  the  ledger  and  to  testify  that  all  of  them 
were  on  It 

After  the  deposit  slips  were  identified  and 
offered  In  evidence,  Mr.  Long,  the  assistant 
cashier,  testified  as  follows:  "Q.  Have  you, 
Mr.  Long,  che<dced  them  as  to  your  ledger 
accounts?  A.  Xea,  sir.  Q.  Are  they  the 
same  or  not?  A.  Yes,  sir.  Q.  Are  there  any 
other  deiMslt  slips  that  were  entered  on  the 
book — I  mean  not  posted  to  the  credit  of 
Mr.  Stirling?  A.  Mo,  sir.  Q.  What  is  the 
total  of  these,  if  you  can  tell  me,  Mr.  Long? 
A.  $14,161.35."  Mr.  Lawson  was  then  recall- 
ed, "and  upon  being  shown  said  Individual 
ledger  testified  that  he  so  entered  all  of  them 
[deposit  Blips]  up  In  due  course  of  business 
from  the  beginning  of  the  account  down  to 
the  item  of  January  7,  1909,  inclusive."  Mr. 
Long  was  then  recalled,  and  testified  "that 
he  entered  the  last  three  items  on  the  book — 
that  is  from  January  7,  1909 — from  the  de- 
posit slips,  and  that  such  entries  were  from 
deposit  tickets,  and  that  the  total  of  deposit 
slips  offered  in  evidence  was  $14,161.35,  and 
that  the  total  of  all  the  checks  admitted  by 
the  plaintiff  to  have  been  drawn  by  blm  up- 
on and  paid  out  by  the  bank  was  $18,267, 
even  money,  •  •  •  and  that  he  had  added 
the  deposits  as  entered  on  the  books  as  cor- 
responding exactly  with  the  figures  so  given 
as  the  total  of  the  deposits."  The  plaln- 
tlfTs  passbook  was  also  offered  in  evidence 
by  the  defendant  showing  the  deposits. 

It  is  thus  clear  that  the  defendant  not  only 
had  the  benefit  of  all  the  deposit  slips  and 
checks  in  evidence,  but  the  witnesses  were 
permitted  to  refer  to  the  ledger,  and  testi- 
fied that  the  entries  on  it  corresponded  with 
the  slips  and  checks.  It  is  therefore  ap- 
parent that  the  defendant  was  not  injured  in 


any  way  by  the  rulings  as  to  the  admissibil- 
ity of  the  ledger,  even  if  there  had  been  er- 
ror in  originally  excluding  it  There  was 
therefore  clearly  no  reversible  error  in  the 
rulings  In  the  seventh,  fourteenth,  and  fif- 
teenth excei>tiona,  and  under  tlie  circum- 
stances no  error  In  the  course  pursued  by  the 
court  in  reference  to  them. 

[8]  Nor  was  there  any  error  in  the  eighth, 
ninth,  tenth,  eleventh,  twelfth,  or  thirteenth 
exceptiona  The  questions  induded  In  them 
referred  to  the  published  report  heretofore 
spoken  of;  the  effort  being  to  show  that  the 
statements  in  that  report  could  not  be  cor- 
rect if  the  defendant's  position  taken  at  the 
trial  was  correct  The  qnestlons  which  were 
propounded  to  the  assistant  cashier  not  only 
did  not  Injure  the  defendant  but  gave  him 
an  opportunity  to  explain  some  of  the  state- 
ments, which  explanation  was  likely  to  be 
helpful,  rather  than  injurious,  to  the  bank. 

[g]  In  the  sixteenth  exception  the  question 
was;  "What  have  you  to  say,  Mr.  Stirling, 
with  regard  to  an  overdraft.  If  any,  at  the 
Marine  Bank?  What  do  you  say  about  it?' 
That  was  after  the  defendant  had  endeavor- 
ed to  show  the  overdrafts,  and  it  was  dear- 
ly proper  to  offer  the  plaintiff  in  rebuttal. 
There  was  no  error  in  that  ruling. 

This  brings  us  to  the  last  (seventeenth)  ex- 
ception, which  includes  the  prayers.  The 
plaintiff's  first  prayer  seems  to  us  to  be  un- 
objectionable. The  appellant  contends  tbat 
it  and  the  other  prayers  of  'the  plaintiff 
which  were  granted  should  have  submitted 
the  question  of  payment,  as  well  as  tbat  of 
set-off,  as  there  was  a  plea  of  payment  filed. 
But  there  was  no  evidence  of  any  payment 
not  credited  on  the  amount  sued  for,  which 
was  the  balance  in  the  savings  department 
account  On  the  contrary,  the  defendant  ad- 
mitted it,  and  actually  credited  the  plaintiff 
with  the  balance  on  the  other  account  which 
the  defendant  contended  was  overdrawn.  We 
are  also  of  the  opinion  that  the  prayer  is 
not  subject  to  the  objection  urged  that  it 
submitted  certain  specific  items  and  ignored 
other  material  facts.  It  fairly  submitted 
the  whole  case. 

[10]  The  plalntifiTs  second  prayer  instruct- 
ed the  jury  that  the  burden  was  upon  the 
defendant  to  establish  its  set-off  by  a  pre- 
ponderance of  evidence,  and,  if  the  minds  of 
the  Jury  were  in  a  state  of  equipoise,  or  even 
balance,  as  to  whether  anything  was  dne  the 
defendant  under  the  set-off,  then  their  ver- 
dict must  be  for  the  plaintiff.  If  the  jury  far- 
ther found  that  there  was  anything  due  the 
plaintiff  on  the  savings  bank  account  Tfae 
burden  was  undoubtedly  on  the  defendant  to 
establish  the  set-off,  and  the  rest  of  the  pray- 
er was  sufficiently  explicit  to  avoid  the  ob- 
jection mentioned  in  United  By.  &  BSec.  Co.  v. 
Cloman,  107  Md.  681,  69  AU.  379.  There  can 
be  no  valid  objection  to  the  plalntUTs  third 
prayer. 

The  court  was  also  correct  In  amending 
the  defendant's  first  prayer  by  striking  oat 
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the  condnding  part  Under  tbe  facta  we 
bave  already  stated  and  others  in  the  record, 
there  was  undoubtedly  evidence  from  which 
the  Jury  might  find  tliat  the-  plaintiff  bad 
made  dejKMdts,  other  than  tbose  shown  by  the 
deposit  slips,  as  the  plaintiff  testlfled  tliat 
be  had.  There  was  certainly  snfflclent  evi- 
dence to  Justify  the  Jury  In  reaching  the 
conclusion  that  they  could  not  rely  on  the  ac- 
count as  kept  by  the  appellant  with  the  ap- 
pellee^ for  the  appellant  showed  that  it  bad 
failed  to  charge  him  with  checks  amounting 
to  $5,700.  until  they  were  found  loose  in  the 
bank.  If  a  bookkeeper  or  pther  employ^  of 
the  bank  would  neglect  to  charge  a  depositor 
with  such  «n  amount  of  checks,  he  was  cer- 
tainly liable  to  neglect  to  credit  him  with 
some  of  bla  deposits,  and  If  the  deposit  slips 
were  not  more  carefully  preserved  than  tbe 
checks  were,  there  is  reason  to  believe  that 
some  of  them  may  have  been  lost  Without 
prolonging  this  opinion  further  by  a  recital 
of  other  facts,  we  ^xe  of  the  opinion  that 
under  tbe  circHmstances  the  court  was' right 
In  amending  tbe  first  prayer  as  it  did. 

[11]  The  defendant's  second  prayer  was  ob- 
jectionable, because  It  concluded  by  placing 
tbe  burden  on  the  plaintiff  to  prove  tbe  de- 
posits. As  the  defendant's  set-off  was  based 
on  the  claim  that  the  plaintiff  had  overdrawn 
bis  checking  account,  it  was  incumbent  on  it 
to  prove'  it,  especially  under  such  circum- 
stances as  are  shown  in  tbe  record.  What 
we  liave  already  said  will  relieve  us  of  dis- 
cussing the  third  and  fourth  prayers  of  the 
defendant    Tbe  judgment  must  be  affirmed. 

Judgment  affirmed;  tbe  appellant  to  pay 
the  costs. 

(lOS  Me.  272)  I 

JOHNSON  r.  JOHNSON  BROS. 

(Supreme  Judicial  Court  of  Maine.    July 
14,  1911.) 

1.  GOBPOBATIONS    (J     626*)  — FRAHOHISK    TaX 

— Nattjbb  or  Debt. 

Assessment  of  a  franchise  tax  against  a 
corporation  under  Rev.  St.  c.  8,  H  18-22,  after 
eppointment  of  receivers  in  procepdings  to  dis- 
solve the  corporation  and  while  such  proeeedings 
are  pending,  does  not  create  a  debt  provable 
against  the  corporation, 

[EM.  Note.— For  other  cases,  see  Corporations. 
Dec.  IMg.  {  626.*] 

2.  Corporations  (§  432»)  —  Treasureb  —  Ar- 

THORiTT— Evidence. 

The  treasurer  of  a  corporation  is  presumed 
to  have  had  aatbority  to  use  tbe  corporate  name 
on  notes  for  the  benefit  of  another  corporation 
or  himself,  where  tlie  other  directors  w.ho  con- 
■titated  the  remaining  stoclcholden,  knew  that 
he  had  followed  snch  practice  for  several  years 
and  did  not  object 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  rWg.  {  432. »] 

a.  Appeal  and  Ebbob  ({  1018*)— Findings— 
■Weight. 

TTie  finding  of  receivers  acting  as  masters 
tinder  order  of  court  is  entitled  to  the  weight  of 
M.  verdict,  and  is  not  to  be  set  aside  or  reversed 


unless  the  evidence  reported  shows  tiie  finding 
to  be  clearly  wrong. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  $  1018.*] 

4.  OOBPORATIOSS    (I   465*)  —  AccoimoDATiOR 

INDORSKUENT— GOHSXDEBATION. 

That  defendant  corporation  was  a  larg* 
creditor  of  another  company  does  not  show  such 
interest  as  to  constitute  a  valid  consideration 
for  defendant's  indorsement  of  the  company's 
paper. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1831 ;   Dec.  Dig.  |  465.*f 

5.  Cobforations  (I  465*)  —  Accommodation 
Indobsebs  —  Substitution  —  Considera- 
tion. 

Where  a  corporation,  havinr  taken  over 
the  assets  and  assnmed  the  liabilities  of  a  part- 
nership, substitutes  its  name  for  that  of  the 
partnership  in  the  renewal  of  a  note  on  which 
the  partnership  was  liable  as  an  accommodation 
par^,  its  act  in  so  doing  is  not  without  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  (  1831;   Dec.  Dig.  §  465.  •] 

6.  Cobfobations  (S  465*)— Uliba  Vibes  Aon 
— ^Accommodation  Paper. 

Unless  a  corporation  be  specially  author- 
ized to  do  so,  the  execution  or  indorsement  of 
accommodation  paper  merely  for  the  benefit  of 
third  persons  is  an  act  t>eyond  the  scope  of  its 
corporate  authority. 

[Ed.  Note.— For  other  esses,  see  Corporations, 
Cent  Dig.  J  1831 ;   Deci  Dig.  {  465.*] 

7.  Corporations  (i  460*)— Powers— Bobrow- 

INO  MOKKT. 

A  private  oorpotation  organised  for  pecun- 
iary profit  may  borrow  money  when  necessary 
and  issue  customary  evidences  of  debt  therefor, 
unless  prohibited  by  its  charter, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1813;   Dec  Dig.  §  460.*] 

8.  Bills  and  Notes  ({  371*)— Aooommoda- 
TioN  Notes— Innocent  Holders. 

The  title  of  the  holder  before  maturity 
of  accommodation  paper  used  by  a  corporation 
can  be  defeated  only  by  proof  that  he  took  it 
knowing  that  it  was  accommodation  paper,  or 
under  ^ach  facts  and  circumstances  that  he  is 
chargeable  with  notice  of  that  fact 

[SM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  0C4;   Dec  Dig.  S  371.*] 

9.  Bills  and  Notes  (|  618*)— Acoohmoda- 

tig:?  Indorsement— Evidence— Weight. 
Evidence  held  to  show  that  notes  were  in- 
dorsed on  the  part  of  a  corporation  for  the  bene- 
fit of  another. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  }{  1816-1821;  Dec  Dig.  { 
518.*] 

10.  Bills  and  Notes  (|  525*)— >Aocoicuoda- 
TioN  iNDonsEMENT— Notice  to  Payee — Evi- 
dence—Weight. 

Evidence  held  to  show  that  the  payew  of 
notes  took  them  with  knowledge  that  they  were 
indorsed  by  a  corporation  for  accommodation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Deo.  Dig.  { 
525.*] 

Report  from  Supreme  Jadidal  Court  Sag- 
adahoc County. 

Bill  by  Geoi^e  W.  Johnson  against  John- 
son Brothers.     On  report     Decree  directed. 

See,  also,  80  Atl.  750. 
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Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAB,  KING,  and 
BIRD,  JJ. 

Frank  L.  fltaplee,  for  receivers.  Arthur 
J.  Dunton,  for  First,  Marine,  and  Lincoln 
Nat.  Banks.  Steams  &  Steams,  for  Bacon- 
Boblnson  Co.  Charles  P.  Barnes,  Asst  Atty. 
Gen.,  for  the  State. 

KING,  J.  This  is  a  proceeding  in  equity 
against  the  defendant,  an  Insolvent  corpora- 
tion, to  wind  up  Its  alTalrs  and  distribute  its 
assets  amongst  its  creditors.  Becelvers  of 
the  corporation  vrere  appointed,  who,  acting 
by  order  of  the  court  to  take  proof  of  claims 
against  the  corporation,  made  report  of  their 
doings  in  which  they  specified  all  claims  pre- 
sented, showing  a  total  indebtedness  claimed 
of  194,111.89,  of  which  they  recommended 
Oiat  the  following  should  be  disallowed: 

State  of  Maine $       10  00 

Marine  National  Bank  (one-half)  850  00 

"  "  "  10,000  00 

Lincobi  National  Bank  1^00  00 

'•  «  "  "  1,750  00 

U  «  W  44  700   00 

•♦  "  "  "  850  00 

U  «(  M  44  goo    00 

First  National  Bank    450  00 

"       2,800  00 

"            "            •«        850  00 

"            ••            ••        800  00 

"             "             **  450  00 

Bacon  &  Robinson  Co.* ' '. . '. '. . . '.'.'..  300  00 

"      400  00 

Mrs.  Henry  C.  Tarboz 2,950  00 

Edward  W.  Hyde  total 9,451  57 

The  report  of  the  receivers  as  to  all  claims 
presented  (except  those  reconuuended  by 
them  to  be  disallowed  as  above)  has  been  ac- 
cepted, and  Mrs.  Henry  O.  Tarbox  and  Ed- 
ward W.  Hyde  do  not  now  contest  the  dis- 
allowance of  their  claims.  As  to  all  the  oth- 
er claims  above  enumerated  the  case  is  re- 
ported to  this  court  upon  statements  of  facts 
agreed  to  by  the  receivers  and  the  varlouc 
creditors  presenting  said  claims,  the  law 
court  to  render  such  decision  respecting  each 
claim  as  the  law  and  the  evidence  require. 
The  report  of  the  receivers  (acting  as  mas- 
ters under  direction  of  the  court)  is  made  a 
part  of  the  case. 

In  determining  whether  or  not  the  claims 
here  involved  should  be  disallowed,  it  Is  to 
be  borne  in  mind  at  the  outset  that  the  af- 
fairs of  the  corporation  are  now  in  the 
hands  of  the  receivers  as  officers  of  the  court, 
and  that  the  controversy  is  not  one  between 
the  corporation  and  these  claimants,  but  one 
between  them  and  the  other  creditors  of  the 
coriwratlon. 

Claim  of  the  State  of  Maine. 
[1]  This  claim  Is  for  a  franchise  tax  of 
$10  assessed  against  the  corporation  tmder 
the  provisions  of  chapter  8,  R.  S.  Sf  18-22. 
Section  19  provides  that  the  state  assessors 
shall,  on  or  before  the  1st  day  of  July,  an- 
nually, assess  a  franchise  tax  upon  the  au- 


thorized capital  stock  of  the  corporation,  and 
the  tax  shall  become  due  and  payable  on  the 
Ist  day  of  September  thereafter.  Every 
corporation  subject  to  a  franchise  tax  Is  re- 
quired to  make  a  return  to  the  Secretary  of 
State,  on  or  before  the  Ist  day  of  June,  an- 
nually, of  the  amount  of  Its  authorized  capi- 
tal stock,  as  the  basis  of  the  assessment  of 
the  franchise  tax.  Chapter  47,  R.  S.  i  26. 
Such  tax  "shall  be  a  debt  due  from  such  cor- 
poration to  the  state,"  which  shall  also  be 
"a  preferred  debt  In  case  of  Insolvency  un- 
der the  laws  of  this  states  or  In  any  procesii 
of  liquidation  In  Its  courts."  Section  20, 
c.  8,  supra. 

This  so-called  tax  Is  not  levied  on  proper- 
ty, but  is  Imposed  on  the  corporation  In  the 
nature  of  an  annual  license  fee  for  the  right 
to  continue  to  exercise  the  prlvUegee  confer- 
red upon  it  by  the  state.  It  is  plain  that  un- 
der the  provisions  of  our  statute  a  franchise 
tax  is  assessable  against  a  corporation  only 
as  of  the  first  day  of  July  annually,  and 
covers  the  period  of  the  succeeding  year. 
And  the  franchise  tax  In  question  was  as- 
sessed against  the  defendant  corporation  as 
of  July  1,  1910,  and  for  the  year  beginning 
on  that  date.  But  the  defendant  corxxiration 
had  passed  Into  the  hands  of  receivers  by 
order  of  court  made  in  April,  1910,  under 
proceedings  for  its  dissolution.  The  defend- 
ant thereafter  had  no  right  to  exercise  for 
Itself  any  of  the  privileges  conferred  upon 
it  by  the  state.  Its  franchise — Its  right  to 
do  business  for  Itself— had  ceased,  and  the 
state  had  taken  possession  of  its  assets  for 
distribution  among  its  then  existing  creditors. 
No  claim  can  share  in  those  assets  unless 
it  was  an  outstanding  debt  against  the  cor- 
poration at  the  date  of  the  decree  of  seques- 
tration. The  tax  in  question  was  not  such  a 
debt.  It  did  not  exist  at  that  time,  and, 
under  the  statute  which  authorized  it,  conid 
not  have  existed  prior  to  July  1,  1910.  More- 
over, at  the  time  this  tax  was  assessed  there 
was  no  basis  for  its  assessment,  because  the 
corporation  then  had  no  franchise  or  priv- 
ilege to  do  business,  without  which,  mani- 
festly, no  franchise  tax  could  be  Imposed. 
Jones  T.  WInthrop  Savings  Bank,  66  Me. 
242.  Our  conclusion,  therefore,  is  that  the 
state  has  no  valid  claim  against  the  defend- 
ant corporation  for  this  tax. 

[21  The  several  claims  herein  above  speci- 
fied as  presented  by  the  three  banks  arise 
upon  negotiable  promissory  notes,  and  it  is 
contended  in  support  of  the  recommendation 
that  they  be  disallowed  (1)  that  the  name 
of  the  defendant  corporation  was  put  upon 
the  notes  without  authority  of  the  corpora- 
tion; (2)  that  it  was  done  for  the  accommo- 
dation of  another  corporation  or  person,  an 
act  entirely  outside  of  the  scope  of  tbe 
powers  conferred  upon  the  corporation,  and. 
therefore,  ultra  vires  and  void;  and  (3)  that 
the  banks  took  the  notes,  either  having  actu- 
al knowledge  that  tbe  defendant  was  an  ac- 
commodation party  thereto,  or  charged  wltb 
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notice  of  that  fact     Bach  of  these  conten- 
tiOBS  Is  sharply   coatroTerted. 

In  deciding  the  questions  thus  presented  in 
resi)ect  to  these  notes,  it  becomes  necessary 
to  consider  the  business  relations  of  the  par- 
ties thereto,  and  the  manner  and  circum- 
stances in  which  the  notes  were  issued. 

The  notes  in  question  are  made  payable 
to  the  respective  banks.    The  name  of  Jolm- 
son  Bros,  appears  on  the  ba<^  of  all  but  two, 
and  another  name,  in  most  instances  that 
of  the  Monson  Consolidated  Slate  Company 
appearing  ooi  the  face  of  the  notes  as  maker. 
Johnson  Bros,  was  originally  a  partnership 
consisting    of    three    members,    George    W. 
Johnson,  Edward  F.  Johnson,  and  Ernest  A. 
Jotmson.    This  firm  carried  on  a  hardware 
and  ship  chandlery  business  in  Bath.    Jan- 
uary 12,  1895,  George  W.  Jolmson  became 
treasurer  of  the  Monson  Consolidated  Slate 
Company,  a  Maine  corporation  operating  a 
slate  quarry  at  Monson,  Me.     Subsequently 
Ernest  A.  Johnson  also  became  a  stockholder 
in    the   Monson    Company,    but   Edward   F. 
Johnson,   the   other   partner,   was   never  a 
stockholder  therein.    The  partnership  name 
was  signed  by  George  W.  Johnson,  who  was 
the  financial  manager  of  the  firm,  with  the 
tacit  consent  of  all  the  members,   "on  his 
personal  notes  and  notes  in  connection  with 
the  business  of  Jolmson  Bros,  and  the  Mon- 
son Company."    Some  of  the  notes  in  ques- 
tion, as  wIU  be  hereafter  noted,  are  renew- 
als, or  inclnde  renewals,  in  whole  or  in  part, 
of  notes  to  wliich  the  name  of  Johnson  Bros, 
was  signed  while  the  partnership  continued. 
After  this  practice  of  signing  notes  in  the 
partnership  name  for  the  Monson  Company 
and  for  George  W.  Jolmson  had  continued 
for  a  time  the  three  partners,  on  May  22, 
1896,  formed  a  corporation  under  the  general 
law  of  Maine  to  take  over  and  carry  on  the 
partnership  business,  keeping  the  same  name, 
and  they  have  been  its  only  stockholders  and 
officers  since  its  incorporation.    The  purposes 
of  the  corporation,  as  expressed  in  Its  Ar- 
ticles of  Association,  were  the  "carrying  on 
the  business  of  ship  chandlery,  hardware,  in- 
cluding anchors,  chains,  and  all  outflttlngs 
of   vessels,  painters'  supplies   and   farminr 
utensils,  the  acquiring,  owning  and  managing, 
slilp  property,  and  the  purchasing,  owning, 
and  selUng  real  estate."     The  corporation 
'   took  over  the  assets  and  assumed  the  lia- 
bilities of  the  partnership.    After  the  Incor- 
I>oration  of  Johnson  Bros,  the  same  practice 
of   signing  notes  for  the  Monson  Company 
and  for  George  W.  Johnson  was  continued, 
tbe  corporation  taking  the  place  of  the  part- 
uersblp  on  renewals  of  notes  previously  dis- 
counted at  the  banks,  and  various  addition- 
al  notes,  made  in  the  same  manner,  were 
dJscoanted    at   the    banks.     The   corporate 
name  of  Johnson  Bros,  was  put  upon  the 
notes,  before  they  were  negotiated  by  George 
W.    Johnson,  Its  treasurer,  but  there  is  no 
evidence  by  any  formal  vote  of  the  directors 
or    stockholders  authorizing  or  ratifying  it 


It  Is  agreed,  however,  that  Edward  F.  and 
Ernest  A.  Johnson,  the  othei  directors  and 
stockholders,  had  general  knowledge  that  the 
treasurer,  to  whom  the  financial  manage- 
ment of  the  corporation  was  wholly  left  Jiad 
been  signing  notes  in  the  corporate  name  "for 
the  benefit  of  the  Monson  Company  with 
greater  or  less  frequency  since  August  13, 
1896."  It  Is  also  agreed  that  "since  its  incor- 
poration Johnson  Bros,  had,  at  times,  paid 
with  its  checks  various  bills  of  the  Monson 
Company  for  supplies  and  merchandise  sold 
direct  to  that  company ;  had  occasionally 
bought  large  orders  of  merchandise  for  It; 
had  sold  to  It  in  the  regular  course  of  busi- 
ness frequent  bills  of  goods ;  had  occasionally 
paid  interest  on  that  company's  notes  at  the 
various  banks,  and  had  transferred  from  its 
own  account  at  the  diiferent  banks  from  time 
to  time  various  snms  of  money,  as  loans,  to 
the  Monson  Company,  charging  all  these 
items  up  against  that  company. 

It  had  also  occasionally,  and  as  late  as 
April  4,  1910,  deposited  to  its  own  account 
checks  drawn  to  the  order  of  the  Monson 
Company,  giving  that  company  credit  for  the 
same  on  its  (Johnson  Bros.)  books.  At  the 
time  of  the  appointment  of  the  receivers 
there  was  due  Johnson  Bros,  on  this  account 
including  Interest  $84,239.79,  in  addition  to 
which  notes  had  been  given  by  the  Monson 
Company  to  Johnson  Bros,  to  the  amount  of 
$5,850,  which  still  remain  unpaid."  George 
W.  Johnson  and  Ernest  A.  Johnson,  indi- 
vidually, acquired  a  controlling  Interest  in 
the  capital  stock  of  the  Monson  Company, 
and  the  corporation  of  Johnson  Bros,  owned 
bonds  of  tile  Monson  Company  to  the  amount 
of  $10,000.  Neither  of  the  banks  made  any 
inquiry  as  to  whether,  by  its  charter,  by- 
laws, or  votes  of  the  stockholders  or  di- 
rectors, Johnson  Bros,  had  authority  to  sign 
notes  for  the  Monson  Company;  but  all  were 
Informed  that  Johnson  Bros,  was  incorpo- 
rated to  take  over  and  carry  on  In  corporate 
form  the  business  of  the  partnership,  and 
that  the  individual  brothers  who  composed 
the  partnership  were  the  only  stockholders 
and  officers  of  the  corporation  of  Johnson 
Bros. 

The  foregoing  states  substantially  all  the 
facts  and  circumstances,  as  disclosed  in  the 
general  agreed  statement,  applicable  to  eacii 
and  all  the  notes  as  a  class,  but  the  parties 
have  also  made  special  agreed  statements  as 
to  the  history  of  each  note,  which  will  be 
hereinafter  referred  to  In  considering  each 
note  separately. 

1.  Was  the  treasurer  authorized  by  the 
1)oard  of  directors  to  use  the  corporate  name 
upon  the  notes  In  question  ? 

The  corporation  of  Johnson  Bros,  con- 
sisted of  three  brothers.  It  was  organized  to 
take  over  and  carry  on  their  partnership 
business.  They  were  Its  only  stockholders 
and  directors.  It  Is  agreed  that  the  other 
two  directors  had  left  the  financial  manage- 
ment of  the  cori>oratIon   "wholly  with  the 
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txeoBorer,  George  W.  Johnson,"  The  by-laws 
provided  that  the  treasurer  "shall  sign  all 
checks,  notes,  and  negotiable  papers  in  the 
name  of  the  company  and  as  treasurer  there- 
of." And  It  Is  further  agreed  that  the  other 
two  directors  had  general  knowledge  that  the 
treasurer  had  been  signing  the  corporate 
name  to  "notee  for  the  benefit  of  the  Monson 
Company  with  greater  or  less  frequency  since 
August  13,  1895,"  a  period  of  about  15  years. 

In  the  recent  case  of  Xork  v.  Mathls,  103 
Me.  67,  79,  68  Aa  746,  750,  this  court  said 
that  "it  is  entirely  competent  for  a  board  of 
directors  to  establish  a  mutual  understandlug 
that  one  of  their  munber  shall  be  the  active 
agent  of  the  board  in  the  management  of  the 
property  and  the  conduct  of  the  business  af- 
fairs of  the  corporation.  It  Is  not  necessary 
that  such  an  understanding  should  be  created 
by  a  formal  vote  .passed  at  a  formal  meeting 
or  proved  by  a  formal  record.  It  may  be 
Inferred  from  the  situation  and  conduct  of 
th#  parties.  A  director  may  acquire  the  pow- 
er to  bind  the  corporation  by  the  habit  of 
acting  with  the  assent  and  acquiescence  of 
the  board,  and  so  his  unauthorized  acts  may 
be  confirmed  by  the  approbation  and  ac- 
quiescence of  the  board.  It  Is  true  that  in 
either  case  It  Is  the  board  that  acts  or  ac- 
quiesces, and  not  the  directors  as  individuals, 
but  subsequent  ratification  as  well  as  previ- 
ous authority  at  acquiescence  may  be  shown 
by  circumstances  and  conduct."  See,  also, 
Blake  v.  Domestic  Manufacturing  Co.,  64  N. 
J.  Eq.  480,  88  AtL  241,  a  case  of  marked 
similarity  to  the  one  at  bar  with  respect  to 
the  questions  involved,  and  in  which  this  pre- 
cise point  Is  exhaustively  considered. 

It  appears  that,  prior  to  the  Incorporation 
of  Johnson  Bros.,  George  W.  Johnson  used 
the  partnership  name,  with  the  assent  of  his 
copartners,  on  notes  for  the  benefit  of  the 
Monson  Company  and  himself.  As  treasurer 
of  the  corporation  of  Johnson  Bros,  he  con- 
tinued to  do  the  same  for  many  years.  The 
other  two  directors  had  knowledge  that  he 
was  so  using  the  corporate  name  and  made 
no  objection.  From  these  facts  and  cir- 
cumstances, considered  in  the  light  of  the 
familiar  principles  of  law  above  stated,  we 
think  it  is  to  be  inferred  that  the  board  of 
directors  had  authorized  the  treasurer  to  so 
act,  for  the  officers  of  a  corporation  In  the 
conduct  of  Its  affairs  are  presumed  to  be 
governed  by  an  observance  of  the  recognized 
principles  of  common  honesty  and  good  faith. 

2.  Are  the  notes  to  be  regarded  as  accom- 
modation paper  on  the  part  of  Johnson  Bros? 

It  has  been  noted  that  all  the  notes,  ex- 
cepting two  (one  for  $1,700,  presented  by 
the  Marine  Bank,  $850  of  which  is  in  ques- 
tion, and  a  note  for  $1,500,  presented  by  the 
same  bank),  were  indorsed  on  the  back  in 
the  name  of  Johnson  Bros.  All  the  notes  so 
Indorsed  were  signed  by  the  Monson  Com- 
pany as  maker,  except  the  note  for  $900, 
presented  by  the  Lincoln  National  Bank,  and 
that  was  signed  by  George  W.  Johnson  as 


maker.  We  refer  to  this  particular  note 
below.  With  respect  to  all  of  the  notes  so 
indorsed  the  receivers,  acting  as  masters  nn- 
der  order  of  court,  have  reported  that  "we 
find  that  Johnson  Bros,  is  an  accommodation 
indorser;  •  •  •  that  such  indorsements 
were  not  made  in  the  regular  conrse  of  busi- 
ness of  said  Johnson  Bros.;  and  that  sitch 
indorsements  were  without  benefit  to  said 
Jolmson  Bros.,  and  were  made  without  con- 
sideration." 

[3]  This  finding  of  the  receivers  as  mas- 
ters, being  made  a  part  of  the  case,  la  en- 
titled to  the  weight  of  a  jury  verdict  In 
Shoe  Co.  v.  Shoe  Co.,  103  Me.  337,  69  AtL 
569,  571,  this  court  said:  "Upon  all  questions 
of  fact  the  finding  of  the  master  has  all  the 
weight  of  a  jury  verdict,  not  to  be  set  aside 
or  reversed  unless  the  evid^ice  reported 
shows  the  finding  to  be  clearly  wrong."  No 
evidence  has  been  reported  In  this  case.  The 
report,  however,  does  contain  what  has  been 
called  a  general  agreed  statement  of  facts, 
and  special  agreed  statements  relating  to 
/the  origin  and  history  of  each  note  In  qnes- 
tion.  Unless,  then,  there  is  evidence  in  the 
agreed  statements  of  facts  showing  the  find- 
ing of  the  masters  to  be  clearly  wrong,  that 
finding  controls.  We  have  already  referred 
to  substantially  all  the  facts  as  disclosed  in 
the  general  agreed  statement,  and  we  think 
it  a  fair  conclusion  that  there  are  no  facta 
therein  recited  which  specifically  disprove  or 
contradict  the  receivers'  finding  that  the 
indorsement  of  these  notes  by  Johnson  Bros, 
was  fqr  the  accommodation  of  the  Monson 
Company.  [4]  It  is  suggested,  however,  that 
the  business  relations  of  the  two  corpora- 
tions, and  especially  the  fact  that  the  Mon- 
son Company  was  largely  Indebted  to  John- 
son Bros,  on  open  account  and  notes,  and 
that  the  latter  held  $10,000  of  the  bonds  of 
the  former,  show  that  Johnson  Bros,  had  an 
Interest  in  the  business  welfare  and  financial 
condition  of  the  Monson  Company  that  was 
sufficient  to  constitute  a  valid  consideration 
for  its  indorsements  of  that  company's  paper. 
Our  attention  has  been  called  to  Blake  v. 
Domestic  Manufg-  Co.,  supra,  as  a  case  hi 
support  of  the  principle  involved  in  the  sug- 
gestion. The  questions  presented  In  that 
case,  as  In  this,  arose  out  of  the  failure  of 
two  corporations,  the  Domestic  Sewing  Ma- 
chine Company  and  the  Domestic  Manufac- 
turing Company,  and  it  was  there  contended 
that  certain  notes  held  by  banks  should  not 
be  allowed  against  the  Manufacturing  Com- 
pany because  indorsed  by  it  for  the  accom- 
modation of  the  Sewing  Machine  Company. 
It  there  appeared  that  each  company  was 
incorporated  for  both  the  manufacture  and 
sale  of  sewing  machines,  but  the  business 
was  divided  between  the  companies  so  that 
the  Manufacturing  Company  made  the  ma- 
chines and  the  other  company  sold  them. 
The  notes  there  in  question  were  given  by 
selling  agents  and  customers  to  tlie  Sewing 
Machine  Company  and  then  Indorsed  bj  tht 
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Mannfactnrlng  Company,  and  the  proceeds 
thereof  credited  to  It  In  tbe '  flrst  iiistance. 
The  court  there  found  that  the  business  of 
mannfactnre  and  sale  of  sewing  machines 
was,  In  point  of  fact,  carried  on  by  the  two 
companies  as  one  entire  business.  In  which 
both   companies   were   dependent    for   their 
continuance  upon  the  realization  of  the  pro- 
ceeds of  sale  of  the  finished  product  rei>- 
resented    by    tbe   notes   of    customers    and 
agents,  which  were  required  to  be  discounted 
in  order  that  the  funds  necessary  for  the 
continued  manufacture  as  well  as  sale  might 
be  provided.    The  court,  after  an  exhaustive 
analysis   of   the   facts    and    drcumstancee, 
reached  the  conclusion  that  In  view  of  the 
manner  in  which  the  business  of  the  two 
companies  had  been  conducted,  their  Intimate 
and  complicated  relations,  their  Joint  interest 
In  the  ultimate  payment  of  the  notes,  and 
on  the  whole  circumstances  of  the  case,  the 
notes  were  not  accommodation  paper  on  the 
part  of  the  Manufacturing  Company.     It  Is 
thus  seen  that  the  JUitlmate  business  relations 
which  existed  between  the  two  corporations 
In  that  case  differ  widely  from  what  appears 
In  the  case  at  bar  to  have  been  the  business 
relations   between   Johnson    Bros,    and   the 
Monson   Company.     In  that  case  the   two 
corporations  were  engaged  In  one  entire  busi- 
ness, each,  however,  carrying  on  a  separate, 
but  dependent,  part;   in  this  case  each  cor- 
poration was  carrying  on  a  separate  busi- 
ness, not  necessarily  connected  with  that,  of 
the  other.    There  the  notes  were  Indorsed  by 
the  Manufaetorlng  Company  so  that  the  pro- 
ceeds could  be  made  available  for  the  con- 
tinuance of  the  entire  bosiness,  and  tbe  pro- 
ceeds were  all  placed  to  the  credit  of  the 
indorser;    here  Johnson  Bros.  Indorsed  the 
notes  to  enable  the  Monson  Compaity  to  re- 
ceive the  proceeds  to.  use  in  its  business  in 
which,  at  the  most,  the  indorser  had  no  other 
Interest  than  thi^t  of  a  voluntary  creditor. 
Tbe  suggestion  is  made  in  some  cases  that 
a  corporation  may  be  impliedly  authorized 
to  loan  its  credit  to  its  debtor  if  by  so  doing 
it  conld  make  available  a  debt  due  it,  aris- 
ing out  of  a  reasonable  exercise  of  Its  cor- 
porate powers,  and  which  otherwise  would 
be  lost.    It  Is  not  necessary,  however,  here  to 
consider  If  that  siiggestlon  has  merit,  for  It 
seems  clear  to  us  that  tbe  facts  and  circum- 
stances of  this  case  do  not  bring  it  within 
the  reach  of  an  application  of  such  a  doc- 
trine.    The  inference  seems  justifiable  that 
tbe  practice  of  using  the  corporate  name  of 
Johnson  Bros.,  for  the  benefit  of  the  Monson 
Company  had  its  Inception  and  was  contln- 
ned  not  because  it  seemed  Imperatively  ncces- 
itary  so  to  do  In  order  to  protect  and  secure 
tbe    then   existing   indebtedness   from    that 
company  to  it,  and  save  its  own  assets,  but 
cblefly.  If  not  ^lely,  to  advance  and  promote 
tbe  affaire  of  the  Monson  Company,  in  which 
George  W.  and  Ernest  A-  Johnson  were  so 
deeply  interested.     To  bold  that  a  trading 
corporation, .  having   so   Imprpvldently  con- 


ducted its  affairs  as  to  permit  another  cor- 
iwration  to  become  its  debtor  on  open  ac- 
count and  notes  for  more  than  $90,000,  for 
goods  sold,  money  paid,  advanced  and  loaned, 
during  a  period  of  nearly  15  years,  was  also 
justified,  because  of  that  condition,  in  issu- 
ing accommodation  paper  for  the  benefit  of 
such  corporation,  during  the  samei  period, 
would  be,  in  tbe  language  of  the  late  Judge 
Walton,  "a  doctrine  as  startling  as  It  would 
be  unprecedented."  And  we  do  not  think  the 
business  relations  existing  between  Johnson 
Bros,  and  the  Monson  Company,  as  disclosed 
in  this  case,  should  be  held  to  be  a  considera- 
tion for  tbe  indorsement  of  the  paper  in 
question. 

In  the  general  agreed  statement  It  is  re- 
cited that,  "except  as  set  forth  in  the  agreed 
statement  of  facts  relating  to  particular 
claims,  or  as  shown  by  the  facts  as  herein 
stated,  it  is  agreed  that  tbere  is  no  other  or 
further  consideration  for  the  execution  of 
negotiable  paper  for  the  Monson  Company 
by  Johnson  Bros.,  whether  tbe  latter  cor- 
poration be  considered  a  copromlsor,  Indorser, 
or  guarantor." 

From  an  examination  of  the  spedal  agreed 
statements  of  fact  giving. the  history  of  each 
note  we  find  no  evidence  which  \yould  au- 
thorize a  reversal  of  the  finding  of  the  re- 
ceivers, that  the  Botes  were  Indorsed  by 
Johnson  Bros,  for  accommodation  and.  with- 
out consideration,  except  In  respect  to  tbe 
following  notes: 

The  history  of  tbe  $10,000  note  presented 
by  tba  Marine  National  Bank  is  that  this 
note  is  a  omsoUdatloa  of  several  notes  given 
by  the  Monson  Company  with  Johnson  Bros., 
originally  iasned  as  follows:  August  15, 1805, 
$600;  November  6,  $2,000;  December  12, 
$1,000;  January  U,  1886,  $600;  March  18, 
1897,  $1,500;  July  21,  $700;  December  29, 
$700;  April  28,  1899,  $800— aggregating  $7,- 
700.  Some  of  the  notes  were  also  indorsed 
by  other  parties.  It  is  fiurther  agreed  that, 
"on  June  27,  1899,  a  note  of  $8,000  signed  by 
Monson  Company,  wltb  Johnson  Bros,  and 
O.  W.  Johnson  as  comakers  and  $10,000 
bonds  of  the  Monson  Company  as  security, 
was  taken  by  the  bank,  and  the  net  proceeds, 
$7,838.40,  were  credited  to  Monson  Company 
and  Monson  notes  as  follows  paid:  Disc.  7-19, 
$2,000;  8-29,  $700;  8-28,  $1,500;  7-15,  $1,500 
(being  a  consolidation  of  the  $1,000  note  and 
second  $500  note  above  mentioned) ;  5-28,  $800 
— ^to  amount  of  $6,469.56  charged  up.  (Int.  on 
notee  not  matured,  $30.44,  having  been  allow- 
ed.) This  $8,000  was  renewed  from  time  to 
time.  On  February  6, 1901,  a  loan  was  made  to 
the  Monson  Cpmpany,  that  company  signing 
on  the.  face  and  Johnson  Bros,  on  the  back, 
for  $1,200, 15  days;  and  August  21,  1901,  an- 
other similar  loan  for  $800,  12  days.  These 
loans  were  merged  into  a  $10,000  note  signed 
as  above  by  Monson  Consolidated  Slate  Com- 
pany and  Johnson  Bros.,  with  $10,0(J0  Mon- 
son bonds  as  collateral,  which  from  time  to 
tlm^  tULB   been  extended,   and   through    Its 
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renewals  Is  the  note  In  controversy.  It  Is 
agreed  that  the  proceeds  of  all  the  foregoing 
notes  went  to  the  Monson  Ck>mpany." 

[J]  It  thus  appears  that  the  first  four  orig- 
inal notes  amounting  to  |4,000,  Included  In 
the  foregoing  statement,  were  Issued  prior 
to  the  Incorporation  of  Johnson  Bros.,  and 
they  were  signed  by  the  partnership.  This 
was  a  liability  of  the  partnership  which 
the  corporation  assumed.  When  the  corpora- 
tion signed  renewals  of  those  notes  In  place 
of  the  partnership  name  Its  act  in  so  doing 
was  not  we  thinly  entirely  without  consid- 
eration. Its  assumption  of  the  partnership 
liability  on  the  original  notes  was  a  consider- 
ation for  its  undertaking  in  becoming  a  par- 
ty to  their  renewals.  When  the  $8,000  note 
was  glren  on  June  27,  1899,  it  was  not  in 
effect  snch  a  payment  of  the  notes  previously 
given,  including  the  $4,000,  as  would  change 
the  real  status  of  the  corporation  in  respect 
to  that  14,000.  It  was  In  reality  a  renewal 
of  the  several  notes  consolidated  into  one. 
The  substance  and  purpose  of  the  transaction 
and  not  the  way  in  which  It  was  done  should 
control.  Accordingly  we  reach  the  conclusion 
that  the  $10,000  note  In  question  includes 
$4,000  which  has  been  a  legal,  if  only  a  con- 
tingent, liability  of  Johnson  Bros,  since  Its 
Incorporation. 

The  history  of  the  note  for  $900  presented 
by  the  Lincoln  National  Bank  shows  that  an 
original  note  for  $3300,  of  which  this  is  a 
balance,  was  issued  prior  to  the  incorpora- 
tion of  Johnson  Bros.,  on  which  the  partner- 
ship was  liable.  For  reasons  similar  to  those 
given  above  in  respect  to  the  $10,000  note 
we  conclude  that  Johnson  Bros,  has  had  a 
certain  legal  liability  for  the  amount  of  this 
$900  since  its  Incorporation,  and  that  it  can- 
not be  properly  held  that  Its  act  in  Indors- 
ing this  note  was  entirely  without  consid- 
eration. 

There  Is  one  other  note,  that  for  $1,200 
presented  by  the  Lincoln  National  Bank, 
which  appears  to  have  had  Its  Inception  In 
a  note  of  $750,  which  Johnson  Bros.,  while 
a  partnership,  had  Indorsed.  It  appears  that 
this  note  was  reduced  to  $400,  and  that  bal- 
ance was  paid  from  the  proceeds  of  a  $1,500 
note  on  which  the  corporation  of  Johnson 
Bros,  was  a  party.  The  $1,600  note  was  con- 
solidated with  another  later,  making  a  $2,500 
note,  and  this  was  reduced  to  the  $1,200  note 
in  question.  Because  of  the  reduction  of 
the  original  $750  note  to  $400  at  least  and 
the  further  reduction  of  the  consolidated 
note  of  which  this  balance  may  have  been  a 
part,  we  are  unable  to  determine  that  the 
$1,200  note  now  in  question  Includes  any 
part  of  the  original  note  of  $750  on  whldi 
the  partnership  was  liable,  and,  therefore, 
we  think  this  note  for  $1,200  must  be  re- 
garded as  accommodation  paper  on  the  part 
of  the  Johnson  Bros.  Orporatlon. 

Except  as  above  stated  with  reference  to 
the  $10,000  note  and  the  $900  note,  we  find. 
In  accordance  with  the  report  of  the  mas- 


ters, that  all  the  notes  in  question  which 
were  Indorsed  by  Johnson  Bros,  (and  they 
Include  all  the  notes  except  the  first  two 
presented  in  favor  of  the  Marine  National 
Bank)  are  to  be  regarded  as  accommodation 
paper  by  Johnson  Bros,  to  the  Monson  Com- 
pany. 

The  other  two  notes  were  signed  by  the 
defendant  corporation  as  maker  and  were 
payable  to  the  bank.  The  $1,500  note  was 
originally  given  May  24,  19<K(.  At  that  time 
the  Monson  Company  owed  the  bank  for 
overdue  Interest  and  an  overdraft.  The 
cashier  insisted  on  payment  The  Monson 
Company  then  had  no  means  with  which  to 
pay  and  could  not  legally  borrow  more  of 
the  bank.  Thereupon  George  W.  Johnson, 
treasurer  of  both  corporations,  said  "he 
would  put  In  a  note  of  Johnson  Bros.  In- 
dorsed by  himself  for  discount"-  This  •was 
done,  and  the  proceeds  were  carried  to  the 
Monson  Company's  account  and  used  to  pay 
the  indebtedness.  There  can  be  no  doubt 
that  as  between  the  two  corporations  this 
note  was  given  by  Johnson  Bros,  for  the 
accommodation   of    the   Monson   Company. 

The  remaining  note  presented  by  the  Ma- 
rine National  Bank,  of  which  $850  is  in 
question,  is  for  $1,700,  and  was  issued  March 
2,  1910,  under  these  circumstances.  At  an 
Interview  between  George  W.  Johnson  and 
representatives  of  the  three  banks  be  asked 
for  a  loan  of  $3,000  to  tide  both  corporations 
over  then  existing  financial  difficulties.  In 
behalf  of  the  Marine  Bank  it  was  claimed 
at  that  interview  that  its  portion  of  the 
loan  must  be  made  to  Johnson  Bros,  because 
the  Monson  Company  then  had  its  full  limit 
of  credit  at  that  bank.  Instead  of  $3,000 
the  banks  agreed  to  make  a  loan  of  $5,100. 
or  $1,700  for  each  bank.  The  Marine  Bank 
made  Its  part  of  the  loan  on  the  $1,700  note 
In  question,  signed  by  Johnson  Bros,  as 
maker,  and  secured  by  $2,000  of  the  bonds  of 
the  Monson  Company.  The  proceeds  of  ttte 
loan  was  placed  to  its  credit  in  that  bank, 
but  on  the^  same  day  one-half  thereof  was 
by  check  of  Johnson  Bros,  transferred  to 
the  account  of  the  Monson  Company  in  tbe 
same  bank.  Each  of  the  other  banks  made 
Its  part  of  the  loan  on  two  notes  for  $850 
each,  one  signed  by  the  Monson  Company 
and  Indorsed  by  Johnson  Bros.,  and  tbe 
other  signed  by  Johnson  Bros.  only.  Under 
the  circumstances  stated,  we  think  this  $1,700 
note  must  be  regarded  as  accommodation 
paper  by  Johnson  Bros,  to  the  Monson  Com- 
pany to  the  extent  of  one-half  of  it,  or  $850. 
The  fact  and  circumstances  nnder  which 
these  notes  last  mentioned  were  issued  have 
an  important  bearing  upon  the  question  here- 
inafter considered,  whether  the  banks  liad 
knowledge,  or  are  chargeable  with  notice,  of 
the  accommodation  character  of  the  notes, 
and  we  have  thus  fully  stated  those  facts 
and  circumstances  In  this  connection  to  avoid 
unnecessary  repetition  as  far  as  possible. 

[t]  3.  We  come  now  to  the  question  wheth- 
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er  tblB  accommodation  paper  in  the  hands  of 
tbe  banks  is  valid  against  tlie  defendant 
corporation  in  this  proceeding. 

The  general  rule  Is'  tbat  it  is  ultra  ylxes 
of  a  corporation  to  make  accommodation 
paper. 

"Unless  the  corporation  be  specially  au- 
thorized to  do  so,  the  execution  or  indorse- 
ment of  accommodation  paper  for  the  bene- 
fit of  third  persons  is  an  act  beyond  the 
scope  of  its  corporate  authority."  Daniel 
on  Neg.  Ins.  (4th  Bd.)  i  386. 

"Judicial  authority  is  nearly  unanimous 
to  the  effect  that  a  corporation  has  no  power 
to  make  or  Indorse  commercial  paiper  for  the 
mere  accommodation  of  another  person  or 
corporation."    4  Thom.  Corp.  8  5739. 

"A  corporation,  as  hcls  been  seen,  may  is- 
sue and  Indorse  negotiable  bills  and  notes 
whenever  It  Is  necessary  or  usual  in  the 
course  of  its  authorized  business;  but  by 
the  overwhelming  weight  of  authority,  a  cor- 
poration has  no  iMwer  to  issue  or  indorse,  for 
the  accommodation  of  others,  bills  or  notes 
In  which  It  has  no  interest,  unless,  as  is 
seldom  if  ever  the  case,  such  power  is  ex- 
pressly conferred."  7  Am.  &  Bng.  Bncy. 
Law   (2d   Ed.)   793. 

"The  proposition  is  well  supported  by 
authority  that  it  is  ultra  vires  of  a  corpora- 
tion to  execute  accommodation  paper  or  to 
alter  into  contracts  of  guaranty  or  surety- 
ship not  in  furtherance  of  its  business,  unless 
given  express  authority  to  do  so."  Mr.  Free- 
man in  note  to  In  re  Assignment  Mutual,  etc., 
Ins.  Ck>.,  70  Am.  St.  Rep.  164. 

The  following  are  some  of  the  many  cases 
in  which  this  doctrine  Is  affirmed:    Bank  v. 
Remsen  (C.  C.)  43  Fed.  226;    Bank  v.  At- 
kinson (C.  0.)  65  Fed.  466;  Tod  v.  Land  Co., 
57  Fed.  47;    Sav.  Bank  v.  Shawnee  Bank, 
95  V.  S.  557,  24  L.  Bd.  490;    Blake  v.  Mfg. 
Co.  (1897)  64  N.  J.  Eq.  480,  38  Atl.  241  (su- 
pra);  Culver  V.  R.  B.  Co.,  91  Pa.  367 ;   Bank 
r.  German,  etc.,  Co.,  116  N.  Y.  281,  22  N.  E. 
567,  5  L.  R.  A.  673;   Cook  v.  Am.  Tubing  & 
Webbing  Co.,  28  R.  I.  41,  66  Ati.  641,  9  L. 
B.  A.  (N.  8.)  193;   Bank  v.  Snyder  Mfg.  Co., 
117   App.   Dlv.   370,   102   N.   T.   Supp.   478; 
Owen  &  Co.  v.  Storms  &  Co.,  78  N.  J.  Law, 
154,  72  Atl.  441.    See,  also,  Davis  v.  Old  Colony 
Railroad,  131  Mass.  258,  41  Am.  Rep.  221. 
Tbe  same  principle  was  approved  and  applied 
in  Franklin  Co.  v.  Sav.  Bank.  68  Me.  43,  28 
Am.  Rep.  9,  although  the  act  there  held  to 
be  Tiltra  vires  was  not  the  execution  of  ac- 
commodation paper. 

But  it  Is  contended  by  the  several  banks 
tbat  if  the  notes  In  question  are  to  be  re- 
garded as  accommodation  paper,  and  for  that 
reason  ultra  vires  of  the  defendant  corpora- 
tion, nevertheless,  they  are  vaUd  in  the  hands 
of  tbe  banks  as  bona  fide  holders  of  them  for 
value. 

'We  might  otherwise  perhaps  have  proceed- 
ed at  once  to  consider  if  it  appears  in  this 
case  that  the  banks  are  Innocent  holders  of 
tbe  notes  in  question,  but  the  learned  coun- 


sel for  the  receivers  urges  tbat  this  court 
should  accept  the  doctrine,  and  apply  it  in 
this  case,  that  all  contracts  ultra  vires  are 
not  merely  voidable,  but  absolutely  void. 

There  is  a  class  of  authorities  in  which 
that  doctrine  is  maintained.  It  is  the  rule 
announced  in  the  federal  cases,  of  which 
the  following  may  be  considered  leading 
ones.  Pittsburg,  etc.,  v.  Keokuk,  etc.,  Co., 
131  U.  S.  371,  9  Sup.  Ct  770,  33  L.  Ed.  157; 
Central  Transp.  Co.  v.  Pullman  Car  Co.,  130 
U.  S.  24, 11  Sup.  Ct.478,  35  L.  Ed.  55;  Union 
Pac.  Railway  v.  Chicago,  etc,  Railway,  163 
n.  S.  564,  16  Sup.  Ct  1173,  41  L.  Ed.  265, 
and  California  Bank  v.  Kennedy,  167  IT.  S. 
362,  17  Sup.  Ct.  831,  42  L.  Ed.  198.  The 
fundamental^reason  for  this  doctrine  is  stat- 
ed to  be  that  because  the  corporation  had 
no  power  to  make  the  contract,  nothing  that 
Is  done  under  the  contract  by  any  party  can 
infuse  any  vitality  into  it  And  In  the  Un- 
ion Pacific  Case,  supra.  Mr.  Chief  Justice 
Fuller  said:  "A  contract  made  by  a  corito- 
ration  beyond  the  scope  of  its  powers,  ex- 
press or  implied,  on  a  proper  construction  of 
its  charter,  cannot  be  enforced,  or  rendered 
enforceable  by  the  application  of  the  doc- 
trine of  estoppel."  There  is,  however,  an- 
other class  of  authorities  maintaining  that 
this  doctrine  (that  every  contract  and  under- 
taking of  a  corporation  made  I)eyond  tbe 
scope  of  its  corporate  authority  is  null  and 
void  under  all  circumstances)  is  too  rigid. 
In  the  very  recent  case  of  Oakland  Electric 
Co.  V.  Union  Gas  ft  Electric  Co.  107  Me. 
279,  78  AU.  288,  this  court  said:  "It  would 
seem  from  the  later  opinions  of  courts  and 
jurists  that  the  doctrine  of  ultra  vires  is 
thought  to  have  been  heretofore  too  often 
and  too  strictly  applied,  especially  in  cases 
of  contracts  of  corporations  (other  than  mu- 
nicipal at  least)  not  in  themselves  harmful 
tp  the  public."  And  the  court  there  pointed 
out  that  "a  distinction  is  made,  and  Is  ap- 
parent, between  contracts  toreig^  in  nature 
to  those  contemplated  In  its  charter  and  con- 
tracts merely  in  extension  of  some  corporate 
power."  Such  distinction  is  essentially  im- 
portant to  be  regarded  In  the  determination 
of  the  question  whether  accommodation  pa- 
per of  a  corporation  should  be  held  good  in 
the  hands  of  an  Innocent  holder  for  value. 

[7]  It  is  too  well  settled  to  be  now  ques- 
tioned that  a  private  corporation  organized 
for  pecuniary  profit,  unless  forbidden  in  its 
charter,  may  borrow  money  whenever  the 
necessity  of  its  business  requires  and  issue 
customary  evidences  of  debt  therefor.  Such 
power  Is  incidental  to  that  expressed  in  its 
charter,  because  necessary  In  carrying  out 
the  purposes  of  its  incori)oration.  4  Thom. 
Corp.  I  5697.  Such  corporation,  thus  hav- 
ing the  power  to  issue  notes,  merely  exceeds 
the  limit  of  its  right  to  exercise  tbe  power 
when  it  Issues  notes  for  accommodation. 

[8]  But  the  reason  given  in  tbe  cases,  hold- 
ing to  the  rigid  application  of  the  defense  of 
ultra  vires,  as  a  Justification  for  the  hard- 
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ship  resulting  to  innocent  parties,  is  that  ev- 
cty  person  dealing  with  a  corporation  may 
know,  and  is  bound  to  take  notice  of,  the 
legal  limits  of  Its  powers.  But,  whether  a 
note  was  Issued  by  a  private  corporation  for 
Its  own  debt,  or  for  the  accommodation  of  an- 
other party,  depends  upon  the  intent  and  par> 
pose  of  its  issue,  and  not  necessarily  upon 
any  difference  in  the  act  of  its  issue.  How, 
then,  may  a  person  taking  such  note  deter- 
mine If  it  be  or  not  accommodation  paper? 
Certainly  not  from  an  examination  of  the 
charter  of  the  corporation,  for  that  would  not 
disclose  the  fact  Must  the  party  taking  such 
note  ascertain  in  some  way,  at  his  peril, 
the  intent  and  purpose  of  the  corporation  in 
its  Issue. 

We  think  not,  but,  on  the  other  band,  are 
of  opinion  that  the  more  reasonable  doc- 
trine, with  reference  to  the  liability  of  pri- 
vate corporations  on  accommodation'  paper, 
is  that  the  title  of  the  holder  of  such  paper 
before  maturity  can  only  be  defeated  by 
proof  that  he  took  It  with  knowledge  that 
it  was  accommodation  paper,  or  under  such 
facts  and  circumstance  that  he  Is  charge- 
able with  notice  of  that  fact  The  following 
are  a  few  of  the  authorities  which  sustain 
this  doctrine.  Bird  v.  Daggett  97  Mass.  494 ; 
Monument  National  Bank  v.  Globe  Works, 
101  Mass.  57,  3  Am.  Rep.  322:  4  Thorn.  Corp. 
H  5738,  5740;  Webster  v.  Howe  Machine 
Co.,  64  Conn.  894,  8  Atl.  482 ;  Republic  Natl. 
Bank  t.  Young,  41  N.  J.  Eq.  531,  7  Atl.  488 ; 
Blake  ▼.  Domestic  Mfg.  Co.,  64  N.  J.  Bq.  480, 
38  Atl.  259;  Jacobs  Pharmacy  Co.  T.  South- 
em  Banking  &  Trust  Co.,  97  6a.  678,  25  S. 
a  171;  Bank  v.  Gas  Light  Co.,  72  Conn. 
682,  4.5  Atl.  361;  1  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  pp.  348,  349,  cases  cited;  Morawetz  on 
Coiip.  i  65,  and  cases  cited;  10  Ciyc.  p.  1116 
(C),  and  cases  there  cited. 

[1, 10]  Were  the  banks  bona  fide  holders  of 
the  notes  in  question? 

In  respect  to  the  $1,700  note  ($850  of  which 
is  in  question)  and  the  $1,500  note,  both  pre- 
sented by  the  Marine  National  Bank,  the 
defendant  corporation  was  the  maker,  and 
the  bank  the  payee,  of  each  note.  We  have 
already  stated  with  some  detail  the  facts 
and  drcumstauces,  of  which  the  bank  had 
full  knowledge,  under  which  each  of  these 
notes  wa:8  given.  Briefly  stated,  those  facts 
and  circumstances  show  that  the  $1,700  note 
represented  a  loan  by  the  bank  for  the  ben- 
efit of  both  the  defendant  corporation  and 
the  Monson  Company,  but  the  note  was  taken 
from  tlie  defendant  company  alone  to  avoid 
what  wonld  otherwise  be  an  excess  loan  to 
the  Monson  Company;  and  that  the  $1,500 
note  was  given  to  the  bank  by  Johnson  Bros, 
for  funds  to  pay,  and  they  were  used  to  pay, 
an  Indebtedness  of  the  Monson  Company  to 
that  bank.  But  it  Is  contended  in  behalf  of 
the  bank  that  its  knowledge  of  those  facts 
and  circumstances  is  not  enough  to  defeat  its 
title  to  the  notes,  and  in  support  of  the  con- 
tention it  luaintains,  that  knowledge  on  the 


part  of  a  bank  that  a  corporation  Intends  to 
use  the  money  obtained  from  the  bank  on  its 
note  for  a  purpose  ultra  vires  of  (|be  corpo- 
ration will  not  alone  Invalidate  the  note  In 
the  hands  of  the  bank.  But  we  think  the 
facts  In  this  case  do  not  limit  the  bank's  oon- 
nectlon  with  these  notes  merely  to  informa- 
tion that  Johnson  Bros,  was  Intending  to 
loan  the  proceeds  to,  or  apply  them  for  -the 
benefit  of,  the  Monson  Company  ultra  vires. 
It  knew  that  the  spedflc  transactions  were 
to  be  carried  out,  and  it  may  fairly  be  re- 
garded we  think  as  assisting  in  furthering 
the  consummation  of  them.  As  to  the  $1,700 
note  the  bank  was  a  party  to  the  conference 
at  which  the  three  banks  agreed  to  loan  for 
the  benefit  of  both  corporations  $5,100,  di- 
vided '  equally  between  the  banks.  It  was 
then  informed  of  the  financial  condition  and 
needs  of  the  two  corporations,  and  that  If 
one  of  them  failed  both  would.  It  knew  that 
Johnson  Bros,  was  to  use  its  name  for  the 
accommodation  of  tl)e  Monson  Company  In 
getting  this  loan,  and  It  was  implicated  In, 
and  aided  in,  the  consummation  of  the  specific 
transaction — the  giving  by  Johnson  Bros,  of 
the  note  of  $1,700,  one-half  of  which  was  for 
the  benefit  of,  and  was  placed  to  the  credit 
of,  the  Monson  Company. 

And  as  to  the  $1,600  note,  we  think  the 
bank's  connection  with  that  cannot  be  limited 
to  the  mere  making  of  a  loan  to  Johnson 
Bros.,  with  knowledge,  however,  that  John- 
son Bros,  intended  to  use  the  proceeds  to  pay 
a  debt  of  the  Monson  Company.  The  iMink 
had  a  closer  connection  than  that  In  the  spe- 
cific transaction.  The  debt  to  be  paid  was 
due  the  bank.  It  knew  the  Monson  Company 
could  not  pay  it,  or  raise  money  to  pay  it, 
and  under  these  circumstances  It  took  John- 
son Bros,  note,  knowing  that  It  was  given  to 
pay  the  other  corporation's  debt  to  the  bank. 

for  these  reasons,  and  under  all  the  facts 
and  circumstances  of  the  case,  it  is  the  opin- 
ion of  the  court  that  the  Marine  National 
Bank  cannot  be  regarded  as  a  bona  fide  hold- 
er of  these  two  notes — ^the  $1,700  note  to  the 
extent  of  $850  thereof,  and  tlie  $1,500  note — 
and  without  notice  that  they  were  given  by 
Johnson  Broa  for  the  accommodation  of  the 
Monson  Company. 

As  to  all  the  other  notes  the  receivers  aa 
masters  have  reported  that  "We  find  that 
Johnson  Bros,  is  an  accommodation  indoreer  ; 
that  in  all  these  cases  the  payee  took  tbe 
notes  of  the  Monson  Consolidated  Slate  Com- 
pany, either  having  actual  luiowledge,  or 
charged  with  notice  of  that  fact."  Here  Is  a 
clear,  definite,  specific  finding  of  fact  by  tbe 
masters.  We  liave  no  record  of  the  evidence 
on  which  they  based  that  finding.  E>x<:^>t 
as  hereinbefore  noted  respecting  the  $10,000 
note,  and  tbe  $900  note,  there  is  no  evidence 
before  us  to  justify  a  reversal  of  that  find- 
ing. The  learned  counsel  for  ti>e  banks 
tiaa  argued  several  propositiona  In  support 
of  the  claim  that  the  banks  should  be  regard- 
ed  as   bona    fide   holders   »t   tbe  notes   In- 
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dorsed  by  Johnson  Bros.;  tor  example,  tbat 
the  legal  presnmptlonB  are  la  the  hanks'  fa- 
Tor  that  sndi  Instnimenta  are  presumed  to 
have  been  executed  In  the  regular  course  of 
business  and  ttf  be  legal,  and  that  the  posi- 
tion of  the  names  upon  the  notes  Is  not  no- 
tice of  any  Accommodation  character  of  the 
paper,  especially  under  the  rule  adopted  In 
this  state,  that  one  not  appearing  to  be  a 
party,  either  as  payee  or  indorsee,  of  a  note 
payable  to  a  payee  therein  named  or  his  or- 
der, who  puts  his  name  on  the  back  of  It  In 
blank  at  its  Inception  and  before  negotiated. 
Is  an  original  promisor.  Those  are  pertinent 
considerations  bearing  upon  the  question 
whether  the  banks  were  In  fact  bona  fide 
holders.  But  the  finding  of  the  masters  upon 
that  question  must  control  In  the  absence 
of  evidence  that,  will  justify  Its  reversal, 
and,  as  before  stated,  no  such  evidence  Is  be- 
fore ns.  On -the  other  hand,  as  tending  to 
show,  at  least,  an  opportunity  for  two  of  the 
banks  to  acquire  notice  of  the  accommodation 
character  of  the  notes,  it  appears  in  the 
agreed  statement  that  one  Randall  D.  Bibber 
of  Bath  was  an  incorporator  and  director  of 
the  Slate  Company  from  its  incorporation  to 
the  date  of  his  death  in  1910;  that  he  was 
its  president  for  more  than  eight  years;  and 
that  during  all  that  time  he'  was  a  director, 
and  for  the  most  of  the"  time  vice  president, 
of  the  Marine  National  Bank. 

Horatio  A.  Duncan  was  a  director  of  the 
Slate  Company  from  August  3,  1897,  to  date, 
during  all  of  which  time  he  was  a  director 
and  also  cashier  or  president  of  the  Marine 
National  Bank.  Edward  W.  Hyde  has  been 
a  director  and  president  of  the  Slate  Compa- 
ny since  January  6,  1903,  and  during  the 
same  time  he  lias  been  a  director  and  vice 
president  of  the  Marine  National  Bank,  and 
also  a  director  and  president  of  the  First 
National  Bank  during  practically  all  of  tliat 
period.  Silas  H.  Duncan  was  a  director  of 
the  Slate  Company  for  about  fonr  years,  and 
during  the  same  period  cashier  of  tiie  Marine 
National  Bank. 

We  have  above  expressed  the  opinion  that 
$4,000  of  the  $10,000  note  presented  by  the 
Marine  National  Bank,  and  the  $900  note  pre- 
sented by  the  Lincoln  National  Bank,  are  not 
to  be  regarded  strictly  as  accommodation 
paper  on  the  part  of  the  defendant,  and  ac- 
cordingly the  conclusion  follows  that  those 
amounts  should  be  allowed. 

Wltii  respect  to  the  $10,000  note  it  is  urged 
tbat  inasmuch:  as  a  part  of  the  amount  of 
the  note  Is  allowable  the  whole  must  be. 
We  think  not.  This  is  not  an  action  at  law, 
but  a  proceeding  In  equity  In  which  the  court 
lias  power  to  allow  so  much  of  the  amount 
of  a  note  as  appears  to  be  a  valid  claim 
against  the  defendant,  and  disallow  the  rest. 

It  is  therefore  the  opinion  of  the  court  that 
all  the  claims,  specified  in  the  report  of  this 
case,  as  presented  in  behalf  of  the  respective 
banks,  are  to  be  disallowed,  except  $4/)00  of 
the  |10,^000  note  presented  by  the   Marine 


National  Bank,  and  tiw  |000  note  presented 
by  the  lilncoln  National  Bank,  which  are  to 
be  allowed. 

Claim  of  Bacon  ft  Robinson  Company. 

The  agreed  statement  of  facts  relating  to 
this  claim  is  as  follows: 

"For  the  purpose  of  this  trial  and  for  no 
other  purpose  It  is  agreed  that  some  time 
prior  to  July  1,  1905,  Alfred  J.  Robinson, 
treasurer  of  Bacon  &  Robinson  Company  met 
G.  W.  Johnson,  treasurer  of  Johnson  Bros, 
and  also  treasurer  of  Monson  Consolidated 
Slate  Company  in  Bath.  At  that  time  the 
subject  of  supplying  the  Monson  Company 
with  coal  was  considered,  and  Mr.  Robinson 
told  Mr.  Johnson  that  they  would  refuse  to 
supply  the  Monson  Company  with  coal  en  its 
credit  Mr.  Robinson  on  behalf  of  the  Coal 
Companyi  however,  offered  to  furnish  the 
Slate  Company  with  coal  in  such  quantities 
as  might  be  ordered,  on  the  express  condi- 
tion that  each  and  every  shipment  should  be 
paid  for  on  its  receipt  by  the  Slate  Company 
with  a  promissory  note  signed  by  the  Slate 
Company  and  Indorsed  by  Johnson  Bros. 
Mr.  Johnson  told  Mr.  Robinson  that  Johnson 
Bros,  would  Indorse  the  notes  for  the  Slate 
Company.  Dp  to  that  time  the  Coal  Com- 
pany had  not  famished  the  Slate  Company 
with  any  fuel. 

In  pursuance  of  this  arrangement  from 
time  to  time  for  the  next  five  years  coal  was 
shipped  to  the  Slate  Company  by  the  Coal 
Company  on  the  formcfr's  orders.  From  time 
to  time,  \it.,  on  receipt  of  each  shipment, 
joint  and  several  notes  of  the  Slate  Com- 
pany, signed  on  the  back  thereof  by  Johnson 
Bros.,  were  returned  to  the  Coal  Company. 
The  notes  were  practically  always  signed  by 
"Monson  Consolidated  Slate  Company,  O.  W. 
Johnson,  Treasurer,"  and  on  the  back  by 
"Johnson  Bros.,  O.  W.  Johnson,  Treasurer." 

It  is  admitted  that  E.  A.  Johnson  and  B. 

F.  Johnson,  stockholders  and  directors  of 
Johnson  Bros.,  knew  in  a  general  way  that 
such  notes  were  being  given  to  Bacon  & 
Robinson  Company  from  time  to  time  on  ac- 
count of  fuel  furnished  the  Slate  Company. 

A  Joint  and  several  note  datett  March  1, 
1910,  for  $300  of  the  Monson  Consolidated 
Slate  Company  and  Johnson  Bros.,  the  name 
of  the  first  corporation  appearing  on  the  face 
of  the  note,  and  of  the  latter  on  the  back 
thereof,  each  being  affixed  by  Its  treasurer, 

G.  W.  Johnson,  payable  in  two  months,  giv- 
en for  coal  shipped  the  Slate  Company,  has 
not  been  paid.  Likewise  another  Joint  and 
several  note,  bearing  the  same  date,  for  $400, 
executed  and  signed  by  the  Slate  Company 
and  Johnson  Bros.,  in  the  same  way,  remalts 
unpaid.  These  two  notes  ate  the  basis  of  the 
claim  involved  In  this  controversy. 

The  principles  we  have  discussed  and  ap- 
plied with  respect  to  the  notes  presented  by 
the  banks  are  applicable  to  the  notes  Which 
are  the  basis  of  this  claim.'    . 

The  indorsement  of  Johnson  Bros,  on  these 
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notes  waa  for  tlM  accommodatiOD  of  the  Mon- 
aon  Ckjmpany,  and  tbe  claimant  had  knowl- 
edge of  that  fact — Indeed  the  claimant  sng- 
gested  the  Indorsement,  without  which  it 
would  not  give  credit  to  the  Monson  Com- 
pany. 

But  the  learned  counsel  for  the  claimant 
urges,  as  was  done  in  behalf  of  the  notes 
presented  by  the  banks,  that  tbe  business  re- 
lations existing  between  Jotmson  Bros,  and 
the  Monson  Company  was  a  sufflcient  consid- 
eration for  the  former  to  make  the  agree- 
ment with  the  claimant  under  which  these 
indorsements  were  made.  We  have  herein- 
above  considered  this  precise  question  at  some 
length,  and  expressed  the  conclusion  that 
the  business  relations  existing  between  these 
two  corporations,  as  disclosed,  should  not  be 
held  a  sufficient  consideration  for  Johnson 
Bros,  to  make  accommodation  Indorsements 
for  tbe  Monson  Company.  We  need  not  here 
restate  the  reasons  for  that  conclusion.  We 
have  examined  the  cases  dted  in  behalf  of 
this  claimant  on  this  point,  some  of  which 
are  In  addition  to  the  cases  cited  by  the  coun- 
sel for  the  banks,  and  we  find  that  In  all 
of  them  the  business  relations  existing  be- 
tween the  alleged  accommodation  indorser, 
surety  or  guarantor  and  the  other  party  to 
the  paper  or  contract,  were  of  an  entirely 
different  character  from  the  business  rela- 
tions existing  between  Johnson  Bros,  and 
the  Monson  Company.  For  example.  In 
Whitehead  v.  American  Lamp  &  Brass  Co.,  70 
N.  J.  Eq.  681,  62  AU.  554,  the  court  said: 
"The  defendant  company  was  engaged  in  a 
manufacturing  business,  to  carry  on  which 
certain  articles  were  being  manufactured  for 
Its  account  by  the  Clark  Bros.  Glass  Com- 
pany, to  produce  which  the  materials  furnish- 
ed by  the  claimant  were  essential.  They 
could  not  be  had  from  the  claimant  without 
the  guaranty  of  the  defendant  company, 
which  was  given  for  the  purpose  of  continu- 
ing Its  own  business,  and  resulted  in  a  direct 
benefit  to  it  In  the  prosecution  of  the  busi- 
ness It  was  chartered  to  carry  on."  And  in 
the  case  of  Hess  v.  W.  &  J.  Sloane,  66  App. 
Div.  522,  78  N.  X.  Supp.  316,  cited  by  the 
claimant.  It  appears  that  the  alleged  accom- 
modation indorser  actually  received  the  pro- 
ceeds of  the  note.  If  Johnson  Bros,  had  re- 
ceived tbe  coal  for  which  the  note  was  given, 
a  much  difTerent  question  would  have  been 
presented.  But  there  is  no  evidence  In  this 
case  that  the  furnishing  of  coal  by  the  claim- 
ant to  the  Monson  Company  was  of  any  di- 
rect benefit  to  Johnson  Bros.,  or  in  fact  of 
any  indirect  benefit  to  it,  except  so  far  as 
such  an  indirect  benefit  may  arise  from  the 
fact  that  Johnson  Bros,  had  become  a  vol- 
untary creditor  of  tbe  Monson  Company.  It 
does  not  appear  that  Johnson  Bros.,  in  carry- 
ing on  its  corporate  business,  was  dependent 
upon  a  continuance  of  the  business  the  Mon- 
son Company  was  engaged  In,  otherwise  than 


that  tbe  latter  company  waa  Indebted  to  It. 
Johnson  Bros,  was  not  Incorporated  to  sell 
or  deal  in  the  products  of  tbe  Slate  Com- 
pany, and  it  is  not  shown  that  it  did  so. 

The  court  Is  constrained  ta  the  opinion  that 
the  indorsement  by  Johnson  Bros,  of  these 
notes  was  for  the  accommodation  of  the  Mon- 
son Company  and  without  consideration,  and 
that  the  claimant  received  the  notes  with 
knowledge  of  that  fact  Tbe  conclusion 
therefore  necessarily  follows  that  this  claim 
Is  not  provable  against  Johnson  Bros.  In 
this  proceeding. 

>It  Is  therefore  the  opinion  of  the  court 
that  all  the  claims  presented  against  John- 
son Bros,  as  specified  and  enumerated  in  the 
report  of  this  case  are  to  be  disallowed,  ex- 
cept $4,000  of  tbe  110,000  note  presented  by 
the  Marine  National  Bank,  and  the  |900  note 
presented  by  the  Lincoln  National  Bank. 
Decree  to  be  made  accordingly. 

So  ordered. 

(108  M*.  ao 
JOHNSON  T.  MONSON  CONSOL  SLATB 
CO. 

(Supreme  Judicial  Court  of  Maine.    July  1<L 
1911.) 

1.  GOBPOBATIONB     (J      626*)  —  Reoeivkbs — 
C1.AIU8  PBOVABX.E— FBAMCRISK  TaX. 

Assessment  of  a  franchise  tax  apiinst  a 
corporation  under  Rev.  St.  c.  8,  g§  18-22,  aft- 
er appointment  of  receivers  by  the  court  in  pro- 
ceedings to  dissolve  the  corporation,  and  Wnlle 
Buch  proceedings  axe  pending,  doe^  not  create  a 
debt  provable  against  the  corporation. 

[EJd.  Note.— For  other  cases,  see  Corporationa, 
Dec.  Dig.  {  627.*] 

2.  Taxation  ($  88*)— Rxai.  Estatb— To  Whom 
Assessable. 

Real  estate  sold  for  taxes  is  properly  as- 
sessed to  the  owner,  while  he  remains  in  pos- 
session with  the  right  to  redeem. 

[Ed.  Note.— For  other  ctfses,  see  Taxati<m, 
Cent  Dig.  If  178,  179 ;  Dea  Dig.  S  88.*] 

8.  CoRPOBATiONS  (I  627*)— Claims— EhTTOBca- 

lIKRlV-EQnlTT. 

On  bill  to  dissolve  a  corporation,  taxes  le- 
gally assessed  and  claimed  by  a  town  should 
be  allowed  against  the  assets,  but  as  a  nonpre- 
ferred  claim,  though  the  property  had  been  sold 
by  the  collector  in  an  effort  to  collect  the  taxes. 
[Ed.  Note.— For  other  cases,  see  CoiporatioiM, 
Dec.  Dig.  i  626.*]  ^^ 

Report  from  Supreme  Judicial  Conrt,  Sag- 
adahoc County. 

Bill  by  George  W.  Johnson  against  the 
Monson  Consolidated  Slate  Company..  Oa 
report    Decree  directed. 

Argued  before  EMERY,  O.  J.,  and  WHITHJ- 
HOUSE,  SAYAOB,  SPEAR,  KING,  and 
BIRD,  J  J. 

Frank  L.  Staples,  for  recelven.  John  F. 
Sprague,  for  town  of  Monson.  Charles  P. 
Barnes,  Asst  Atty.  Gen.,  for  tbe  State. 

KING,  3.  This  Is  a  proceeding  in  eqaity 
against  the  defendant,  an  insolvent  corpora- 
tion, to  wind  up  its  affairs  and  dlstrlbnt* 
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Its  usets  among  Its  creditors.  Hie  canse  Is 
reported  to  tbls  court.  In  connection  with 
that  of  George  W.  Johnson  v.  Johnson  Broth- 
ers, 80  AtL  741,  and  theqnestlons  to  be  decid- 
ed are  whether  the  following  claims,  pre- 
sented against  the  defendant  as  preferred, 
should  be  allowed  as  such. 

Olaim  favor  state  of  Maine  for  fran- 
chise  tax    I  10  00 

Claim  favor  town  of  Monson  for  taxes    982  53 

Glalm  of  the  State. 
[1]  Tills  franchise  tax  was  assessed  against 
the  corporation  July  1, 1910,  under  the  provi- 
sions of  chapter  8,  B.  fi.  H  18-22.  But  the  de- 
fendant corporation  had  passed  Into  the 
bands  of  receivers,  by  order  of  court  made 
In  April,  1910,  under  proceedings  for  its  dis- 
solution. Tills  oonrt  has  decided  in  the  case  of 
Johnson  ▼.  Johnson  Brothers,  80  Atl.  741,  that 
the  assessment  of  a  franchise  tax  against  a 
corporation  subsequent  to  the  appointment  of 
irecelvers  by  the  court  in  proceedings  for  the 
dissolution  of  the  corporation,  and  while  such 
proceedings  are  pending,  did  not  create  a 
debt  provable  against  such  corporation.  And 
for  the  reasons  there  stated  it  is  the  opinion 
of  the  court  that  the  state  has  no  valid  claim 
against  the  defendant  corporation  for  this 
tranchlse  tax. 

Claim  of  the  Town  of  Monson. 

This  dalm  is  for  the  amount  of  taxes  as- 
sessed against  the  defendant  corporation  as 
a  nonresident  on  real  and  personal  proper- 
ty for  the  years  1902,  1903,  and  1904,  less 
some  subsequent  i>ayments.  On  the  first 
Monday  of  December,  1903,  the  real,  estate 
taxed  to  the  defendant  iif  the  assessment  of 
1902  was  sold  and  purchased  for  the  town 
by  one  of  the  selectmen,  authorized  by  the 
other  selectmen  to  do  so.  In  pursuance  of 
that  sale  a  deed  of  the  real  estate  was  made 
by  the  collector  to  the  town  and  deposited 
with  the  town  treasurer  as  provided  by  stat 
ute.  In  1903  the  same  real  estate  was  as- 
sessed to  the  defendant,  and  on  the  first  Mon- 
day of  December,  1904,  the  same  real  estate 
was  again  sold  by  the  collector,  bid  in  for 
the  town,  and  a  collector's  deed  thereof  made 
to  the  town.  Again  for  the  year  1904  the 
real  estate  was  assessed  to  ttie  defendant, 
and  subsequently  similar  proceedings  were 
bad  in  making  a  sale  of  it  to  the  town.  All 
subsequent  taxes  against  the  property  have 
been  assessed  against  the  defendant  and 
paid  in  full  by  It  The  defendant  was  in  pos- 
session of  the  real  estate  during  all  the  time. 
In  the  agreed  stetement  upon  which  this 
case  is  reported  it  is  said  that  the  only  ques- 
tion presented  is  "the  legality  and  effect  of 
saccessive  assessments,  sales  and  purchases 
of  the  property  taxed,  by  the  town  assessing 
fbe  same." 

{2]  The  right  to  redeem  the  real  estate 
from  the  first  sale,  made  In  December,  1903, 
continued  for  a  year  after  the  sale,  or  until 


December,  1904.  Accordingly  the  real  estate 
was  properly  assessable  to  the  defendant  for 
the  yean  1902,  1903,  and  1904.  for  at  the 
time  of  those  assessm^its  the  defendant  was 
in  possession,  and  the  owner,  liaYing  the 
right  to  redeem  it  from  the  first  sale  nntil 
December,  1904.  It  Is  agreed  that  the  as- 
sessors were  duly  elected  and  qualified;  that 
the  assessments  in  question  were  legally  com- 
mitted to  a  duly  elected  and  qualified  col- 
lector, who  gave  all  notices  and  filed  all  cer- 
tificates required  by  law. 

[3]  When  a  tax  has  been  assessed  so  as  to 
create  a  lien  npon  the  property  assessed  for 
its  payment,  or  make  it  the  duty  of  the 
party  assessed  to  pay  the  tax,  even  if  the 
lien  has  become  lost,  and  even  if  such  party 
is  not  compellable  by  law  to  pay,  it  is  never- 
theless equitable  that  he  should  pay  it  The 
taxes  in  question  were  legally  assessed  npon 
the  property  of  the  defendant  corporation. 
Notwithstanding  that  the  collector  sold  the 
property  assessed  in  an  effort  to  secure  the 
tax,  it  was  still  the  duty  of  the  defendant  to 
pay  the  taxes.  And  it  is  the  opinion  of  the 
court  that  in  this  proceeding  in  equity  to 
wind  up  the  affairs  of  the  defendant  corpora- 
tion, the  amonnt  of  these  taxes  should  be 
allowed  as  a  nonpreferred  claim  against  the 
assets  in  the  hands  of  the  receivers.  Blsbee 
v.  Mt  BatOe  Mfg.  Co.,  107  Me.  186.  77  Atl. 
778.  Decree  to  be  made  in  accordance  with 
this  opinion. 

So  ordered. 

OM  Ha.  tot) 
STATE  T.  MOSIN. 

(Sapreme  Judicial  Court  of  Maine.    Jnly  18, 
1911.) 

1.  SuwnAT  (I  7*)— Opbnino  Stob»-Soopb  0» 
Statute. 

Rev.  St  c  125, 1  2S,  proliibiting  the  keeping 
open  of  a  store  on  Sunday,  does  not  prohibit 
a  druggist  to  go  into  his  store  to  compound  a 
prescription  in  case  of  sickness,  or  to  do  an  act 
of  necessity  or  charity;  the  statute  merely  pro- 
hibiting keeping  open  to  invite  trade,  transaiS 
tion  of  business,  or  work  in  the  store. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  Si  14-20;    Dec  Dig.  i  7.*] 

2.  ScNDAT   a  29*)— iNSTBucmoHS— Coirsisi- 

SHOT. 

In  a  trial  under  Rev.  St  c.  12S,  |  25,  for 
keeping  a  drug  store  open  on  Sunday,  an  in- 
struction that  accused  might  enter  his  store  to 
prepare  a  piescription  needed  to  treat  a  disease 
was  not  Inconsistent  with  an  instruction  that 
be  could  not  keep  his  store  open  even  to  sell 
drugs. 

[Ed.  Note.— For  other  cases,  see  Sonday, 
Dw^  Dig.  I  2d.*] 

Exertions  from  Sapreme  Judicial  Court, 
York  County. 

Edward  J.  Morln  was  convicted  of  keeping 
a  shop  open  on  Sunday,  and  he  brings  excep- 
tions.   Exceptions  overruled. 

Rev.  St  ch.  125,  ff  26  and  27,  read  as  fol- 
lows: 
"Sec.   25.  Whoever,  on  the  Lord's  Day, 
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keeps  open  his  shop,  workhouse,  warehouse 
or  place  of  business,  travels,  or  does  any 
work,  labor  or  business  on  that  day,  except 
works  of  necessity  or  charity;  uses  any 
sport,  game  or  recreation ;  or  is  present  at 
any  dancing,  public  diversion,  show  or  en- 
tertainment, encouraging  the  same,  shedl  be 
punished  by  fine  not  exceeding  ten  dollars." 

"Sec.  27.  Xhe  Lord's  Day  Includes  the  time 
between  twelve  o'clock  on  Saturday  night 
and  twelve  o'clock  on  Sunday  night" 

Argued  before  SAVAGE,  SPEAR,  COH- 
NISH.  KING,  BIRD,  and  HALEY,  JJ, 

Frederick  A.  Hobbs,  County  Atty.,  for  the 
State.    Hiram  Willard,  for  defendant 

HALET,  J.  This  is  a  complaint  and  war- 
rant Issued  by  the  Sanford  municipal  court, 
charging  the  respondeat  with  the  crime  of 
keeping  open  his  store.  In  Sanford,  on  Sun- 
day April  24,  1910,  in  violation  of  the  stat- 
ute against  ke^ii^  oi)en  shops,  workshops, 
warehouses,  or  place  of  business  on  the 
Lord's  Day.  Section  25,  c.  125,  B.  8.  of 
Maine. 

The  case  was  takeia  on  appeal  to  the  Su- 
preme Judicial  Court,  and  tried  to  a  Jury 
at  the  May  term,  1910;  the  verdict  was 
guilty,  and  the  respondent  brings  the. case 
forward  upon  exceptions  to  the  following  in- 
structions of  the  presiding  Justice: 

"I  have  read  to  you  the  statute,  that  no 
person  shall  keep  open  his  stol^  or  shop, 
or  warehouse.  This  Is  the  gravamen  of  the 
charge,  that  they  should  not  be  kept  open  to 
Invite  customers  in  as  on  weekdays,  but 
should  be  closed.  That  is  apart  from  the 
second  clause  which  says  be  shall  not  do 
business  except  works  of  necessity  or  charity. 
It  is  immaterial  under  the  first  clouse  what 
kind  of  business  he  Intends  to  do  when  h$ 
gets  in  there.  It  is  .mmaterlal  whether  he 
Intends  to  do  the  ordinary  business  exclusive- 
ly which  he  does  on  weekdays.  It  is  imma- 
terial whether  tlut  business  includes  drugs 
or  not  He  is  prohibited  from  keeping  open 
bis  store  in  the  ordinary  course  of  business 
as  on  weekdays  even  for  the  purpose  of  sell- 
ing drugs.  He  might  open  ils  store  and  en- 
ter it  for  the  purpose  of  dlllng  a  prescrip- 
tion for  a  medicine  which  was  required  for 
the  treatment  of  disease,  that  would  be  a 
matter  of  necessity  or  charity,  but  he  cannot 
keep  open  his  store  for  the  purpose  of  selling 
drags,  including  all  kinds  of  merchandise 
doring  the  day  as  on  weekdays.  Thot  is  the 
thing  which  is  not  to  be  permitted  by  the 
statute ;  it  is  what  Is  prohibited  by  the  stat- 
ute, and  I  cannot  ignore  it,  and  70a  vi(^te' 
your  oaths  if  you  ignore  it 

''Now  the  state  says  there  can  be  no  rea- 
sonable doubt,  therefore,  that  this  defendant 
Icwt  his- store- open  on  that  day  for  the  pur- 
pose of  doing  business  generally,  including 
the.  sale  of  drugs,-  if  anybody  called  for  drugs, 
also  including  all  other  kinds  of  merchan- 
dise which  ate  not  drugs,  and  which  do  not 
Involve  the  doing  of  any  business  of  neces- 


sity 07  charity,  altboogb  I  tell  you  distinctly, 
for  the  purpose  of  this  trial,  that  he  has 
not  a  right  to  keep  open  his  store  in  the 
ordinary  course  of  business  even  for  the  pur- 
pose of  selling  drugs  although  that  should  be 
his  primary  purpose.  It  Is  immaterial  wheth- 
er the  business  be  deemed  one  of  necessity  or 
charity;  he  has  no  right  to  keep  open  his 
store  for  that  purpose.  That  is  what  the 
law  prohibits." 

[1]  Section  25,  c.  125,  B.  S.,  makes  It  an 
offense  for  any  person  to  keep  open  his  shop, 
workhouse,  warehouse,  or  place  of  business 
on  the  Lord's  Day.  The  proper  construction 
of  the  statute  does  not  mean  that  one  is  pro- 
hibited from  going  into  his  shop  to  prepare 
or  compound  a  prescription  in  case  of  sick- 
ness, or  ttom  entering  for  the  purpose  of  do- 
ing nn  act  of  necessity  or  charity.  One  may 
enter  bis  shop  for  many  purposes  and  not 
violate  the  statute.  The  entering  of  the  shop 
would  not  be  keeping  open  shop  within  the 
meaning  of  the  statute.  The  statute  means 
that  one  shall  not  keep  open  his  shop,  work- 
house, warehouse,  or  place  of  business  for 
the  purpose  of  inviting  trade,  or  inviting  peo- 
ple to  enter  to  transact  business,  or  to  work 
therein. 

({]  The  iustmctlon  Is  complained  of  be- 
cause the  court  stated  that  the  defendant' 
might  open  ids  store,  and  enter  it  for  the 
purpose  of  filling  a  prescription  for  a  medi- 
cine which  was  required  for  the  treatment 
of  disease,  and  it  is  urged  that  such  Instruc- 
tion Is  Inconsistent  with  the  Instruction  £bat 
he  had  nd  right  to  keep  open  his  sht^),  even 
for  the  purpose  of  selling  drugs.  The  opening 
of  his  store  and  ei)tering  It  for  the  purpose 
of  furnishing  a  medicine  the^  needed  for 
sickness  would  not  be  keeping  open  shop 
within  the  meaning  of  the  statute;  it  would 
not  be  keeping  '6t>en  shop  £n  a  manner  to  in- 
vite trade,  or  to  .nvite  people  to  enter  to 
transact  business,  or  doing  work  therein. 
The  opening  would  only  be  that  the  defend- 
ant might  do  an  act  of  necessity  or  charity — 
furnish  medicine  to  aid. the  sick  and  suffering 
— not  to  Induce  others  to  enter  to  trade  or 
transact  business.  The  instructions  are  hi- 
ccmslstent  only  when  sentences  are  taken 
from  different  parts  and  compared  wiih  each 
other.  Taken  as  a  whole  they  correctly  state 
the  law. 

The  statute  of  Massachusetts,  similar  to 
the  statute  under  discussion,  was  construed 
as  alKive  in  Commonwealth'  v.  Dextra,  113 
Mass.  28,  8  N.  E.  756,  in  which  case,  as  In 
this,  the  complaint  contained  the  words  "his 
said  labor,  business  and  work  not  being  then 
ajfd  there  works  of  necessity  or  charity," 
and  the  court  held  that  the  words  might  be 
rejected  as  surplusage-  The  same  construc- 
tion was  placed  upon  the  statute  in  Common-, 
wealth  V.  Osgood,  144  Mass.  86%  11  N.  EI 
536,  and  In  Commonwealth  v.  Kirsh^  104 
Mass.  1S2,  80  N.  B.  2,  the  construction  com- 
plained of  was  Ljld  a  proper  conatructian  o£ 
the  statute  • 

Exceptions  overruled. 
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(Supreme  Judicial  Court  of  Maine.     July 
18,  1911.) 

1.  TBU8T8  (S{  134,  140*)— EynscT  of  Deed. 

A  deed  in  trust  for  the  grantor's  daugliter't 
benefit  vested  tbe  legal  title  in  the  trustee  and 
an  equitable  fee  aimple  in  the  daughter,  depriv- 
ing the  grantor  and  bis  beii«  ol  all  interest  in 
tbe  property  and  its  proceeds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dir  §i  177,  183-187;    Dec.  Dig.  H  134,  140.*] 

2.  Tbustb  (S  131*)— Statute  of  Uses. 

A  deed  in  trust  is  not  within  the  statute 

«f  uses,  where  the  trustee  has  discretion  to  sell 

and  manage  the  estate  and  invest  the  proceeds. 

[E)d.  Note,— P«r  other  cases,  see  Trusts,  Cent. 

Dig.  ii  176,  175%  ;   Dec.  Dig.  {  131.*] 

8.  Dkedb  (f  96*>— 'Rbcitaxb— Pabtieb  Bottrd. 
The  beneficiaries  of  a  trust,  and  persons 
claiming  under  them,  are  not  bound  by  a  re- 
cital in  a  deed  to  tbe  trustee  of  land  purchased 
with  proceeds  of  the  trust  estate,  that  tbey  con- 
•ented  to  tbe  inclusion  of  others  as  beneficiaries. 
[Eid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  256-260,;  Dec.  Dig.  J  06.*] 

4.  Trusts  (i  215*)-T-DivEB8iojr  or  Pbopeett. 
A  trustee  diyeiH^ng  property,  aa  by  taking 
«  conveyance  inciijding  other  beneficiaries,  must 
show  clearly  and  'satisfactorily  that  all  parties 
consented. 

[E^.  Note.— For  «th«r  eases,  see  Trusts,  Dec 
Dig.  {  216.»1 

6.  TBusTft.  (I  •  140*)— BKn'ErzctABiXa— OoNBiD- 

'  ZBATION.  ,  ,   I 

'  Persons  whose  names  are  wrongfully  and 
without  consideration  inserted  in  a  deed  as 
beneficiaries  of  a  trust  take  no  interest,  and  tbe 
trustee  holds  the  ptepeity  foe  tike  riflhtful  bene- 
ficiaries.       ■  ■  ,.        -  ,  , 

(Ed.  Note.— Foi  other  cases,  see' Trusts,  Dec. 
Dag.  1140.*] 

6w  Tbustb  (|  244*>-^EATa  «f  TBPsTEBi-EJF- 

FECT. 

A  trastee  having  died  without  exercising  a 
power  to  temliilate  the  trust  by  conveying  to 
the  beneficiary, .  tbe  legal '  estate  descended  to 
the .  trustee's  heirs  In  trust ;  his  execytrix  and 
residuary  legatee  taking  no  interest. 

(Ed.  Note.— For  other  cases,  see  Trusts,. Cent. 
Dig.  I  351 :  I>ec;  Dig.  f  244.*] 

7.  Estates  Tail  (J  8*)  —  Rekcaindeb   tw  Es- 
tate Taii,-^Reversioi^. 

Where  the  holder,  under  a  deed  in  trust,  of 
an  equitable  iee  simple,  consented  that  an  equi- 
table remainder  in  estate  tail  effective  on  her 
death  be  conveyed  to  another  such  remainder 
revested  in  the  consenting  beneficiary  on  pre- 
decease of  the  remainderman  without  issue, 
leaving  the  beneficiary  the  equitable  owner  in 
fee  simple.  .  '         "    . 

(Ed.  Note.— For  other  cases,  see  Estates  Tail, 
Dec  Dig.  I  8.*) 

8.  Tbusts  (I  61*)- TermikatiOn. 

Title  of  trustees  for  an  equitable  owner  in 
fee  simple,  under  a  trust  which,  by  the  terms 
of  its  creation,  terminates  at  the  death  of  such 
owner.  Is  extinguished  by  the  owner's  death, 
vitiating  subsequent  alppointment  of  a  trustee. 
(Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  84;   Dec.  Dig.  {  61.*] 

9.  Wills    (|    6*)  — Pbopebtt  SoijECT  to  — 
TBtrsTS. 

An  equitable  owner  ia  fee  of  tnist  pcop- 
erty  is  entitled  to  devise  the  property  free  of  the 


trust,  which  i>y  the  terms  of  Its  creation  ceases 
at  the  death  of  such  owner. 

(Ed.  Note.— For  other  cases,  aee  Wills,  Dec 
Dig.  I  5.*] 

10.  Trusts  (|  377*)— Costs. 

Trust  property  is  properly  chargeable  with 
plaintiff's  expense,  and  the  costs  on  a  bill  to 
settle  the  rights  of  parties  claiming  an  interest 
in  the  property.- 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  618;   Dec  Dig.  {  377.*] 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

BUI  by  Matthew  Laughlin  against  Alpbon- 
80  W.  Page  and  others.  On  report.  Decree 
directed.  • 

Bill  in  equity  brought  by  tbe  plaintiff, 
Mattbew  Langhlln,  of  Bangor,  in  the  county 
of  Penobscot  and  state  of  Maine,  "trustee  of 
certain  estate  conveyed  in  trust  for  the  al- 
leged benefit  of  Mary  B.  Page,  Jennie  H. 
Page,  Alphonso  W.  Page,  Gertrude  Simpson, 
Maud  8.  Simpson,  and  Howard  W.  Simpson, 
under  a  deed  from  Frank  W.  Eastman  to 
Aaron  L.  Simpson,  dated  March  28,  1805,  re- 
corded in  Penobscot  registry  of  deeds,  book 
645,  page  449,  against  Alpbonso  W.  Page  and 
Imogene  P.  Russell,  both  of  said  Bangor,  and 
Gertrude  Simpson,  of  said  Bangor,  both  In- 
dlvidnally  and  In  her  capacity. as  executrix 
of  tbe  last  will  and  testament  of  Aaron  I«. 
Simpson,  late  of  said  Bangor,  deceased  tes- 
tate, aod  Corelll  C.  W.  Simpson,  of  said  Ban- 
gor, and  Maud  S.  Simpson,  of  Rockland,  in 
tbe  county  of  Knox,  In  said  state,  and  Grey 
Simpson  de  la  Mater,  of  Evanston,  In  the 
state  of  Illinois,  the  only  child  and  only 
heir  at  law  of  said  Howard  W.  Simpson,  said 
last-named  being  a  minor  under  the  age  of 
21  years,  and  Frank  H.  Monks,  of  Boston, 
ia  the  commonwealth  of  Massachusetts,  Lou- 
isa D.  Hempel,  of  Dresden,  Germany,  George 
H.  Mouks,  of.  said  Boston,  and  Robert  H. 
Sionks,  of  Wellesley,  in  said  commonwealth 
of  Massachusetts."  Answers  were  filed  by 
tbe  several  defendants.  At  the  conclusion  of 
the  hearing  before  the  Justice  of  the  first  in- 
stance, the.  case  was  reported  to  the  law 
court  "upon  bill,  answers  and  admissions," 
for  determination. 

The  case  is  stated  In  the  opinion. 

Argued  before  EMERT,  C.  J.,  and  SPEAR, 
CORNISH,  KUs-G,  BIRD,  and  HALEY,  JJ. 

Mattbew  Laughlin,  pro  se.  Thompson  & 
Blanchard,  for  Gertrude  Simpson,  Corelli  C. 
W.  Siuipsoo,  and  Maud  S.  Simpson.  George 
H.  Worster,  for  Alphonso  W.  Page.  Edgar 
M.  Simpson,  for  Imogene  P.  Russell.  Milton 
S.  Clifford,  for  Frank  H-  Monks,  Louisa  D. 
Hempel,  George  H.  Monks,  and  guardian  ad 
litem  of  Robert  R.  Monks.  Bingham,  Smith 
&  Hall,  of  Boston,  associate  solicitors.  Wm. 
P.  Thompson,  guardian  ad  litem  of  Grey 
Simpson  de  la  Mater. 

HALEY,  J.  1.  This  is  a  bill  in  equity  in 
which  the  plaintiff  asks  that  he  may  be  au- 


•For  other  cues  s«a  lame  topic  and  secUon  Nt'MfiBR  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serl(«  ft  Rep'r  Indsxw 
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thorlzed  and  directed  to  sell  and  convey,  and 
give  sufficient  deed  or  deeds  of  a  certain  par- 
cel of  real  estate,  alleged  to  be  held  in  trust 
by  him,  and  to  safely  invest  the  proceeds 
thereof  or  dispose  of  the  same  as  directed  by 
this  court 

2.  That  this  court  will  determine  whether 
or  not  said  plaintUT,  as  trustee,  shall  use  the 
proceeds  obtained  by  him  from  such  sale  of 
said  real  estate  for  the  support  and  main- 
tenance of  Alphonso  W.  Page,  the  widower  of 
Mary  B.  Page,  during  his  lifetime,  before  he 
uses  for  that  purpose  any  of  the  property  be- 
queathed by  the  will  of  Mary  B.  Page  to  the 
plaintiff.  In  trust 

3.  That  the  court  will  determine  whether 
the  provisions  in  the  trust  deed  mentioned 
in  the  bill  gives  to  the  defendants,  Gertrude 
Simpson,  Maud  S.  Simpson  and  Howard  W. 
Simpson,  any  interest  in  the  trust  property, 
and  what  rights,  if  any,  the  defendants  in 
this  bill,  or  their  heirs,  now  have,  or  shall 
have.  In  said  trust  property  at  the  decease 
of  said  Alphonso  W.  Page. 

On  March  9,  1874,  Nathaniel  Hatton  con- 
veyed certain  real  estate  in  Bangor  to  Delia 
S.  Monks.  The  conveyance  was  absolute  on 
its  face,  but  was  admitted  by  said  Monks  to 
be  In  trust  for  the  benefit  of  the  grantor's 
only  daughter,  Mary  B.  Page.  In  1880  the 
creditors  of  the  grantor  brought  a  bill  in  eq- 
uity against  said  Monks  for  the  purpose  of 
having  the  conveyance  set  aside  on  the 
ground  that  it  was  fraudulent  as  to  creditors. 
Said  Monks  made  answer  to  the  bill,  stating 
in  her  said  answer  that  there  was  no  fraud, 
and  that  the  conveyance  was  In  trust  for 
Mary  B.  Page.  In  that  action  judgment  was 
rendered  for  the  defendant. 

July  28,  1881,  with  the  written  consent  of 
said  Hatton  and  said  Mary  B.  Page,  said 
Monks  quitclaimed  all  her  Interest  in  said 
real  estate  to  Aaron  L.  Simpson,  of  said  Ban- 
gor, and  his  heirs,  by  deed  containing  the 
following  clause:  "This  conveyance  is  made 
to  said  'Simpson,  in  trust  and  be  and  his 
heirs  are  to  hold  the  same  In  trust  for  the 
use  and  benefit  of  my  niece,  Mary  B.  Page  of 
said  Bangor,  for  whose  use  and  benefit  said 
conveyance  was  made  to  me,  and  this  con- 
veyance is  made  to  said  Simpson  at  her  re- 
quest and  said  Simpson,  as  such  trustee,  Is 
hereby  fully  empowered  and  authorized  at 
bis  discretion  to  sell  and  convey  the  prem- 
ises herein  descdbed,  in  fee^  to  such  person 
and  for  such  consideration  and  on  such 
terms  as  he  may  see  fit  and  invest  the  pro- 
ceeds of  such  sale  in  sncb  manner  and  upon 
such  terms  as  be  may  deem  for  the  best  in- 
terest of  all  concerned.  Said  trustee  Is  also 
hereby  authorized  and  empowered  at  any 
time  he  may  see  fit  to  convey  said  property 
and  the  proceeds  of  the  same  which  may  be 
held  by  him  at  any  time  by  virtue  of  this 
trust  and  as  such  trustee,  execute  all  proper 
deeds  and  papers  therefor,  to  the  said  Mary 
E.  Page  upon  such  terms,  and  conditions  as 
he  may  see  fit,  and  deem  just  and  proper. 


Tf  the  said  Mary  B.  Page  shall  die  before 
such  conveyance  shall  be  made  to  her,  then 
said  trustee  may  convey  said  estate,  or  the 
proceeds  thereof,  in  like  manner  and  with 
like  conditions  to  Jennie  H.  Page  and  the 
heirs  of  her  body,  the  «ald  Jennie  being  the 
daughter  of  said  Mary  B.  Page.  Upon  any 
such  conveyance  to  said  Mary  B.  Page  or  to 
said  Jennie  H.  Page  this  trust  shall  cease. 
No  responsibility  shall  rest  upon  or  attach 
to  said  trustee  as  to  the  care  and  manage- 
ment of  any  of  such  property,  when  the  same 
may  be  occupied  by  the  said  Mary  B.  Page, 
or  the  said  Jennie  H.  Page  or  under  either 
of  their  control. 

"In  the  event  of  the  death  of  the  said 
Mary  B.  Page  before  a  conveyance  shall  be 
made  to  her  of  the  estate  or  the  proceeds 
thereof,  as  aforesaid,  then  In  place  of  con- 
veying to  said  Jennie  as  aforesaid  the  said 
Simpson  may  at  hla  discretion  hold  the  said 
estate  or  the  proceeds  thereof  in  trust  for 
the  said  Jennie  H.  Page  and  the  heirs  of  her 
body  in  the  same  manner  and  with  like  con- 
ditions as  he  Is  hereby  directed  to  hold  the 
same  for  the  said  Mary  B.  Page." 

In  1895  said  Nathaniel  Hatton  died  intes- 
tate, leaving  no  widow  and  leaving  as  his 
only  heir  at  law  said  Mary  B.  Page,  bis  only 
child.  Said  Delia  S.  Monks  is  dead,  leaving 
no  husband  and  as  her  only  heirs  at  law  the 
defendants  Frank  H.  Monks,  Louisa  D. 
Hempel,  George  H.  Monks,  and  Robert  H. 
Monks. 

Aaron  L.  Simpson  held  the  property  as 
trustee  up  to  March  28,  1895,  when  he  sold  It 
to  Mlnta  F.  Brown,  under  the  power  of  sale 
granted  him  In  the  deed  conveying  the  pro-p- 
erty  to  him,  and  on  the  same  day,  with  the 
proceeds  of  said  sale,  he  bought  of  Frank  W. 
Bastman  other  real  estate  In  Bangor,  being 
the  premises  now  in  question.  The  Bastman 
deed  was  "in  consideration  of  ^,800  paid  by 
Aaron  L.  Simpson,  of  Bangor,  in  the  county 
of  Penobscot  and  state  of  Maine  as  trustee  of 
Mary  E.  Page." 

It  is  admitted  that  said  Mary  B.  Page  and 
Jennie  H.  Page  had  no  knowledge  of  the 
change  attempted  to  be  made  in  tiie  terms  of 
the  trust  by  Inserting  the  names  of  Alphonso 
W.  Page,  Gertrude  Simpson,  Maud  S.  Simp- 
son and  Howard  W.  Simpson  aa  benefidartes 
under  said  Bastman's  deed,  and  never  con- 
sented thereto,  unless  the  clause  in  the  deed 
that  it  was  done  with  their  consent  can  be 
construed  as  knowledge  and  consent  upon 
their  part 

On  February  7,  1901,  said  Aaron  Li.  Simp- 
son died,  leaving  the  will  set  forth  in  plain- 
tlfTs  Eiicblbit  D,  wherein,  after  disposing  of 
certain  property  with  which  we  are  not  con- 
cerned, be  gives  all  the  rest  and  residue  of 
his  estate  to  bis  wife  Corelll  C.  W.  Simpson, 
for  her  life,  with  power  to  dispose  of  ttie 
same  for  her  support  and  thai  gives  what- 
ever remains  of  the  same  at  his  wife's  deatb 
to  bis  daughter  Gertrude  Simpson. 

In  March,  1910,  said  Jennie  H.  Page  died. 
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unmarried  and  without  lasne,  leaving  said 
Mary  E.  Page  and  Alphonso  W.  Page,  ber 
mother  and  father,  as  her  only  heirs. 

In  Augnst,  1910,  said  Mary  B.  Page  died 
teetate,  by.  her  will  glrlng  all  her  property  to 
the  plaintiff,  Matthew  Laughlin,  in  trust,  to 
use  the  same,  principal  and  Interest  it 
needed,  for  the  support  of  said  Alphonso  W. 
Page  during  his  lifetime,  with  a  gift  over,  at 
the  death  of  said  Alphonso,  of  all  ber  proper- 
ty then  remaining  to  the  defendant  Imogene 
P.  Russell,  absolutely  and  free  from  said 
trust 

Howard  W.  Simpson  died  intestate  before 
February  7,  1901,  and  the  defendant  Grey 
Simpson  de  la  Mater  is  his  only  child  and 
only  heir. 

On  the  eth  day  of  December,  1910,  the  pro- 
bate court  for  the  county  of  Penobscot,  under 
tbe  provisions  of  chapter  70,  R.  S.,  duly  ap- 
pointed the  plaintiff  trustee  to  succeed  said 
Aaron  L.  Simpson  under  the  provisions  of  the 
deed  of  Frank  W.  Bastman  to  said  Aaron  L. 
Simpson,  which  trust  the  plaintiff  duly  ac- 
cepted. 

The  rights  of  the  parties  can  best  be  deter- 
mined by  ascertaining  tbelr  rights  under  the 
deeds  in  the  order  in  which  they  were  given. 
The  deed  of  Nathaniel  Hatton  conveyed  to 
Delia  S.  Monks  his  entire  estate  in  the  prop- 
erty mentioned  in  the  deed;  it  conveyed  the 
same  to  her  in  fee  simple.  At  the  time  of 
tbe  conveyance  there  was  an  agreement  be- 
tween Nathaniel  Hatton  and  Delia  S.  Monks 
tbat  the  property  should  be  held  by  said 
Delia  S.  Monks  in  trust  for  Mary  EI  Page, 
tbe  grantor's  daughter.  The  validity  of  the 
trust  was  established  by  proceedings  in  court, 
wherein  the  creditors  of  said  Hatton  attack- 
ed its  validity,  and  the  trust  was  upheld.  It 
was  also  recognized  by  Delia  S.  Monks  in  her 
deed  of  the  same  property  to  Aaron  L.  Simp- 
son. 

[11  The  property  liaving  been  conveyed  to 
Delia  S.  Monks  in  trust  for  the  benefit  of 
Mary  'E.  Page,  and  there  appearing  to  be  no 
conditions  attached  to  the  trust  whereby  said 
Hatton  retained  any  interest  In  tbe  property, 
Delia  S.  Monks  held  the  legal  title.  In  trust, 
and  Mary  B.  Page  held  an  equitable  fee 
stmple  in  the  trust  property  with  the  right 
to  the  entire  beneficial  interest  therein. 

By  the  conveyance  Nathaniel  Hatton  part- 
ed with  all  his  Interest  in  the  property,  and 
neltber  he  nor  his  heirs  had  or  have  any 
dalm  to  the  property  conveyed  by  him  to 
said  Delia  S.  Monks,  or  to  the  property  pur- 
chased with  the  proceeds  thereof. 

Mary  B.  Page,  being  the  equitable  owner 
in  Tee  simple  of  the  property  described  in 
tlie  Hatton  deed,  gave  her  written  consent 
that  Delia  S.  Monks,  the  trustee,  should  con- 
vey lier  title  in  the  trust  property  to  Aaron 
Li.  Simpson  as  trustee.  This  agreement  was 
assented  to  by  Nathaniel  Hatton. 

On  July  28,  1881,  in  pursuance  of  the 
agrreement,  Delia  S.  Monks  conveyed  the 
property,   in   trust,   to   Aaron  L.   Simpson. 


That  conveyance  was  made  with  conditions 
Inserted  in  the  deed  which  operated  to  convey 
to  Jennie  H.  Page  certala  rights  in  the  trust 
property.  By  that  deed  an  equitable  remain- 
der In  estate  tall  was  conveyed  to  Jennie  H. 
Page,  and  Mary  E.  Page  held  an  equitable 
estate  for  life  with  remainder  to  herself,  or 
her  heirs,  in  fee  upon  the  death  of  Jennie 
H.  Page  without  heirs  of  her  body. 

The  equitable  estate  of  Jennie  H.  Page  was 
granted  by  Mary  E.  Page  from  her  equitable 
estate  in  fee  simple,  although  Mary  E.  Page 
was  not  tbe  grantor  in  the  deed  which  con- 
veyed the  Interest  to  Jennie  H.  Page,  but 
Mary  E.  Page  was  the  eqqltable  owner  in  fee  ' 
simple  before  the'  deed  was  executed,  and  she 
consented  that  the  deed  might  be  executed  in 
the  manber  in  which  it  was  executed,  and 
thereby  she  became  the  donor  of  the  equita- 
ble remainder  granted  by  deed  of  Delia  S. 
Monks  to  Aaron  L.  Simpson.  Neither  Na- 
thaniel Hatton's  nor  Delia  S.  Monk's  interest 
contributed  in  any  degree  toward  the  equi- 
table remainder  in  tail. 

Delia  S.  Monks,  being  tbe  holder  of  the  le- 
gal title  in  tmst,  conveyed  the  property  to 
Aaron  Li.  Simpson  in  trust,  and  thereby  di- 
vested herself  of  all  title  to  the  property,  and 
neither  she  nor  her  heirs  had  or  have  any 
rights .  in  the  property  conveyed  by  her  to 
Aaron  Ii.  Simpson,  as  trustee,  or  in  the  prop- 
erty purchased  by  him  with  the  proceeds  of 
that  property. 

[2]  By  the  Monks  conveyance  Aaron  L. 
Simpson  took  the  legal  title  to  the  property 
mentioned  in  the  Hatton  deed,  Mary  E.  and 
Jennie  H.  having  an  equitable  Interest  there- 
in.' The  conveyance  was  not  within  the  stat- 
ute of  uses,  as  by  the  deed  the  trustee  was 
to  exercise  bis  discretion  in  the  sale  and 
management  of  the  estate  and  in  the  invest- 
ment of  the  proceeds.  Pomeroy,  Eq.  Juris.  ! 
984;  Perry  on  Trusts,  g  305. 

March  28,  1905,  Aaron  L.  Simpson,  under 
the  powers  granted  him  in  the  Monks  deed, 
sold  the  trust  property,  and  with  the  pro- 
ceeds purchased  the  property  in  dispute  from 
Frank  W.  Eastman,  the  consideration  named 
in  the  deed  being  $2,800.  The  conveyance 
purported  to  be  in  trust  for  the  use  and 
benefit  of  Mary  E.  Page,  and  granted  to 
Mary  E.  and  Jennie  H.  Page  the  same  in- 
terest in  the  property  which  they  had  In 
the  property  conveyed  by  Monks  to  Simpson, 
but  for  the  following  clause: 

"If  tbe  said  Mary  E.  Page  and  Jennie  H. 
Page  shall  both  die  leaving  no  heirs  of  the 
body  of  said  Jennie  H.  Page  and  shall  leave 
Alphonso  W.  Page  living,  who  is  the  hus- 
band of  said  Mary  E.  Page  and  the  father 
of  said  Jennie  H.  Page,  then  the  said  trustee 
shall,  out  of  the  estate,  if  there  is  suflaclent, 
give  a  good  support  and  maintenance  to  the 
said  Alphonso  W.  Page  in  such  manner  as 
he,  said  trustee,  may  deem  just  and  proper. 
It  is  Intended  •  that  said  premises  shall  be 
occupied  by  said  Mary  E.  Page  and  said  Jen- 
nie H.  Page  and  while  they  are  occupied  by 
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them,  no  responsibility  is  to  rest  npon  or  at- 
tach to  said  trnstee  as  to  the  care  and  man- 
agement of  said  premises,  and  they  are  to 
have  the  full  management  and  control  of  the 
same  while  they  or  either  of  them  may  oc- 
cupy the  premises.  If  the  said  Mary  E.  Page 
and  the  said  Jennie  H.  Page  shall  both  die 
leaving  the  said  Jennie  H.  Page  unmarried 
and  without  heirs  of  her  body,  then  after 
the  death  of  said  Alphonso  W.  Page,  said 
trustee  shall  turn  over  and  convey  to  his 
three  children  In  equal  shares,  viz.,  Gertrude 
Simpson,  Maud  S.  Simpson  and  Howard  W. 
Simpson,  and  their  heirs  and  assigns  forever, 
then  this  trust  shall  cease.  This  conveyance 
Is  made  to  and  accepted  by  said  Aaron  L. 
Simpson  under  said  conditions  at  the  special 
Instance  and  request  of  said  Mary  E.  Page 
and  Jennie  H.  Page,  and  with  their  full 
isnowledge." 

The  above  clause,  if  valid,  conveyed  to  Al- 
phonso W.  Page  and  the  children  of  Aaron 
li.  Simpson  an  Interest  In  the  property,  nei- 
ther of  whom  had  any  Interest  in  the  prop- 
erty conveyed  by  Monks  to  Simpson,  and 
with  the  proceeds  of  the  sale  of  which  the 
Eastman  property  was  pnrdiased.  It  Is 
claimed  that  Simpson,  without  the  consent  of 
Mary  E.  and  Jennie  B.  Page,  had  no  right 
to  cause  the  names  of  Alphonso  W.  Page 
and  the  children  of  Aaron  L.  Simpson  to 
be  Inserted  in  the  deed,  or  to  invest  the  trust 
fund  so  that  any  one  other  than  Mary  E. 
Page  and  Jennie  H.  Page  would  have  any 
Interest  in  the  property,  and  that  the  inter- 
ests of  the  said  Mary  E.  Page  and  Jennie  H. 
Page  under  that  deed  should  have  been  the 
same  as  were  their  Interests  In  the  ptop- 
erty  conveyed  by  Monks  to  Simpson. 

[3]  This  is  admitted,  but  it  Is  claimed 
that  Mr.  Simpson  had  their  consent  to  take 
a  conveyance  of  the  Eastman  property  in 
the  manner  in  which  It  was  taken.  It  Is  ad- 
mitted in  the  printed  case  that  there  Is  no 
evidence  of  their  consent,  except  as  it  may 
be  presumed  from  the  trust  deed  of  Eastman 
to  Simpson.  There  being  no  evidence  of 
their  consent,  the  question  arises,  is  the  re- 
cital in  the  deed  to  the  effect  that  they  con- 
sented to  the  change  evidence  of  their  con- 
sent? 

Mary  E.  and  Jennie  H.  Page  did  not, 
and  the  trustee  and  legatee  of  Mary  E. 
Page  does  not,  claim  the  property  under 
the  Eastman  deed.  The  Interest  of  Jen- 
nie H.  Page  was  created  by  the  deed  of 
Monks  to  Simpson  from  the  property  con- 
veyed by  Hatton  to  Monks.  The  Interest 
of  Mary  E.  Page  was  created  by  the  deed 
of  Hatton  to  Monks,  out  of  which  estate  so 
granted  was  taken  the  Interest  conveyed  to 
Jennie  H.  Page  by  deed  of  Monks  to  Slmp- 
soh,  and  their  Interests  were  sold  by  Simp- 
son, he  having  the  right  to  sell,  and  Mary 
E  and  Jennie  H.  Page  had  the  same  interest 
In  the  proceeds  of  the  sale  as  they  bad  in 
the  property  sold;   it  was  their  trust  fund. 


and  their  claim  to  the  Eastman  property  was 
because  their  trust  fund,  consisting  of  the 
property  mentioned  in  the  Monks  deed,  paid 
for  the  property  conveyed  by  the  Eastman 
deed.  As  said  by  the  court  In  Land  Co.  v. 
Lewis,  101  Me.  102,  63  AtL  533,  "the  plaln- 
tlfC's  right  does  not  arise  from  an  express 
trust  or  from  a  resulting  trust,  but  be- 
cause the  money  which  went  into  the  farm 
was  itself  trust  money.  If  so,  they  are 
charged  with  the  trust"  The  same  rale  Is 
laid  down  In  Cobb  v.  Knight,  74  Me.  253. 
The  trustee  and  legatee  of  Mary  B.  Page 
claim  by  title  anterior  to  the  diate  of  the 
Eastman  deed  which  contatna  the  recital. 
Parties  and  privies  are  bound  by  the  recital 
in  deeds  under  which  they  claim,  but  the 
estoppel  does  not  bind  strangers  or  those 
who  claim  by  title  paramount  to  the  deed. 
"It  is  laid  down,. generally,  that  a  recital  ot 
one  deed  in  another  binds  the  parties  and 
those  who  claim  under  them.  Technically 
speaking  it  operates  as  an  estoppel,  and 
binds  parties-  and  privies;  privies  In  blood, 
privies  in  estate,  and  privies  in  law.  But 
it  does  not  bind  mere  strangers,  or  those  who 
claim  by  title  paramount  to  the  deed.  It 
does  not  bind  persons  claiming  by  adverse 
title,  or  persons  claiming  from  the  parties 
by  title  anterior  to  the  date  of  the  reciting 
deed."  Carver  v.  Jackson,  4  Pet  1,  T  h,  Ed. 
761. 

The  same  question  was  before  the  same 
court  In  Crane  ▼.   Lessee  of  Morris  et  aL, 
6  Pet  688,  8  L.  Ed.  514,  and  the  court  said 
on  the  same  question :  "As  upon  a  deliberate 
review   we  are  entirely  satisfied  with   tbe 
opinion  and  Judgment  pronounced  on  that 
occasion  (which  was  Indeed  most  thorougbly 
and  anxiously  considered)  we  do  not  propose 
to  go  at  large  Into  the  reasoning  now."    Tbe 
same  doctrine  was  recognized  in  Deery,  Lea- 
see V.  Cray.  6  Wall.  805,  18^  L.  Ed.  653,  and 
In  Stockley  ▼.   Clssna,  119  Fed.  812,  56   C. 
C.  A.  324.    There  are  many  cases  In  wbicb 
the  above  doctrine  Is  recognized,  and  whlcli 
fully  sustain  tbe  rule  as  laid  down  by   tliis 
court  In   Davis  v.  Callahan,  78  Me.  313,    5 
Atl.  73,  in  the  following  language:  "Further 
than  this,  estoppels  are  not  only  binding  upon 
parties*  but  upon  privies;   privies  in  blood, 
as  the  heir;  privies  In  estate,  as  the  feoCCee, 
lessee,  etc.;    privies  In  law,  as  those   upon 
whom  the  law  casts  the  estate.     Co.    lAtt. 
352a;  1  Gr.  Bv.  23;  Carver  v.  Jackson,  -4  Pet. 
83,  7  L.  Ed.  761;    Crane  v.  Morris,  6    Pet. 
611,  8  L.   Ed.  514.     They  are  not   blndinR 
upon  strangers,  nor  npon  those  claiming  by 
title  paramount  to  the  deed  or  tnstruxnent 
creating  the  estoppel." 

The  above  authorities  clearly  establlshi  tbe 
proposition  that  Mary  E.  and  Jennie  H.  Page, 
or  the  trustee  or  legatee  of  Mary  E.,  are  not 
bound  by  the  recital  in  tbe  deed  that  Mary 
E.  and  Jennie  H.  Page  consented  to  tbe  In- 
sertion In  the  Eastman  deed  of  the  names 
of  Alphonso  W.  Page,  or  the  children  of  tbe 
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trustee,  as  beneficiaries  of  said  tmst  after 
the  death  of  Mary  E.  and  Jennie  H.  Page. 

[4]  When  a  tmstee  diverts  property  held 
by  him  in  tmst,  he  must  be  able  to  prore, 
by  (dear  and  satisfactory  evidence,  that  all 
parties  interested  in  the  tmst  consent  there- 
to. He  stands  In  a  fiduciary  capacity  to  the 
cestui  que  trust,  with  authority  to  execute 
the  trust,  but  with  no  authority  to  change 
or  divert  it  A  trastee  has  no  right  to  take 
a  conveyance  of  property  purchiased  with 
tmst  funds  with  the  name  of  any  person 
therein  as  a  boieficlary  other'  than  the  cestui 
que  trust,  of  the  trust  fund,  without  the 
consent  of  the  cestui  que  tmst,  and.  If  he 
does  so.  the  person  whose  name  is  so  in- 
serted takes  no  interest  by  the  conveyance. 

[6]  The  names  of  Alphonso  W.  Page  and 
the  children  of  Aar(m  L.  Simpson  having 
been  wrongfully  inserted  in  the  Eastman 
deed,  without  consideration,  no  interest  in 
the  tmst  property  passed  t9>  them,  and  the 
trustee,  Aaron  L.  Simpson,  held  the  legal  ti- 
tle to  the  property  upon  the  same  conditions, 
for  the  same  purposes,  and  for  the  same  par- 
ties as  mentioned  in  the  Monks  deed  to  him. 

[$,  7]  Aaron  L.  Simpson  held  the  legal  ti- 
tle to  the  property  described  in  the  East- 
man deed  to  the  time  of  his  decease,  Febru- 
ary 7,  1001,  for  the  benefit  of  the  said  Mary 
e;  and  Jennie  H.  Page  as  their  rights  were 
fixed  by  the  Monks  deed  to  him.  That  deed 
provided  that  said  Simpson  might  convey 
the  tmst  property  to  Mary  B.  Page,  and 
thereby  terminate  the  tmst;  but  having  died 
b^ore  making  a  conveyance,  the  legal  estate 
followed  by  the  tmst  descended  to  his  heirs 
in  tmst,  and  his  executrix  and  residuary  leg- 
atee took  and  have  no  interest  in  the  prem- 
ises. Richardson  v.  Woodbury,  43  Me.  210; 
Abbott.  Pet,  55  Me.  580;  McClellan  v.  Me- 
Clellan,  65  Me.  500.  His  heirs  held  it  for 
ttie  same  purpose  and  upon  the  same  condi- 
tions as  Aaron  L.  Simpson  held  it,  and  con- 
'  tinued  to  so  hold  It  until  August,  1010,  when 
.Jennie  H.  Page  died  without  heirs  of  her 
body.  Her  interest  daring  her  lifetime  was 
an  eqnitable  remainder  to  her  and  the  heirs 
of  her  body.  She  having  died  without  issue 
of  her  body  before  Mary  B.  Page,  who  was 
the  dmor  to  her  of  the  equitable  remainder, 
which  was  not  to  take  effect  until  after  the 
death  of  Mary  E.  Page,  the  equitable  remain- 
der determined  and  revested  in  the  donor, 
Mary  B.  Page,  and  she  thereby  became  the 
equitable  owner  in  fee  simple  of  the  prop- 
erty mentioned  in  the  Eastman  deed.  "Es- 
tates tail  are  estates  of  inheritance,  which, 
instead  of  descending  to  heirs  generally,  go 
to  the  heirs  of  the  donee's  body,  which 
means  his  lawful  issue — his  chUdren — and 
through  them  to  his  grandchildren  in  a  di- 
rect line,  so  long  as  his  posterity  endures  in 
a  tegular  order  and,  course  of  descent,  and, 
upon  the  extinction  of  such  issue,  the  estate 
determines."  1  Wash.  Beal  Prop.  (5th  Ed.)' 
12.  7& 


HI  Mary  E.-Page,  after  the  death  of  Jen- 
nie H.  Page,  being  the  equitable  owner  in 
fee  simple  with  the  sole  beneficial  interest 
in  the  property,  continued  to  use  and  occupy 
It  until  her  death.  The  heirs  of  Aaron  L. 
Simpson  held  the  legal  title  to  the  property 
described  in  the  Eastman  deed  up  to  tlie 
death  of  Mary  E.  Page;  they  held  it  for  her 
benefit,  and  no  other  person  liad  any  bene- 
ficial interest  therein.  The  trust  was  creat- 
ed for  her  benefit,  and  at  her  death  the  ob- 
jects for  which  the  trust  was  created  were 
satisfied,  and  the  estate  of  the  trastees  fail- 
ed and  their  title  became  extinct  by  opera- 
tion of  law,  as  there  was  no  other  act  that 
could  be  done  in  furtherance  of  the  purposes 
for  which  the  tmst  was  created.  Doe  v. 
Oonsidine,  6  Wall.  46S,  18  L.  Ed.  869;  Tonng 
V.  Bradley,  101  D.  S.  782,  25  L.  Ed.  1044; 
4  Kent,  Com.  233. 

The  objects  of  the  trust  having  been  sat- 
isfied, Mary  B.  Page  the  cestui  que  tmst 
having  died,  there  being  no  further  act  that 
the  heirs  of  Aaron  L.  Simpson,  as  trustees, 
eoidd  do  in  furtherance  of  the  objects  of  the 
trust,  and  the  tmst  having  become  extinct 
by  operation  of  lav.  the  plaintiff,  Mr.  Laugb- 
lln,  took  no  interest  in  the  property  men- 
tioned in  the  Eastman  deed  by  virtue  of 
his  appointment  as  trastee  on  the  sixth  day 
of  December,  1910.  by  the  probate  court  for 
the  county  of  Penobscot  By  the  terms,  of. 
the  will  of  Mary  E.  Page,  all  her  property 
was  given  in  tmst  to  the  plaintiff  Laughlin, 
with  full  power  to  sell  and  convey  without 
license  of  court  the  whole  or  any  part  of 
her  real  estate,  and  to  give  sufficient  deed 
or  deeds  thereof,  the  entire  estate  to  be  held 
for  the  sole  benefit  of  Alphonso  W.  Page  dur- 
ing his  lifetime,  and  upon  the  death  of  said 
Alphonso  all  of  the  estate  remaining  should 
become  the  absolute  property  of  Imogene  P. 
Russell.  By  the  terms  of  her  will  the  East- 
man property,  as  well  as  all  other  property 
owned  by  her  at  her  decease,  was  transfer- 
red to  the  plaintiff  Laughlin,  in  tmst  with 
remainder  over  to  Imogene  P.  Russell. 

In  Chauncey  v.  Salisbury,  181  Mass.  616, 
63  X.  E.  914,  the  will  contained  the  follow- 
ing clause:  "The  sum  I  bequeath  to  William 
Salisbury  and  the  sum  I  bequeath  to  Sam 
Salisbury  I  wish  put  in  trust  to  Elihu 
Chauncey,  and  they  shall  have  the  income." 
The  court  ruled  that  at  the  death  of  Sam 
the  trust  ceased,  and  the  property  then  be- 
ing a  part  of  his  estate  should  be  distribut- 
ed as  such.  In  Hayward  v.  Rowe,  190  Mass. 
1,  76  N.  E.  286,  the  testator  left  |500  to  his 
housekeeper,  "to  be  in  trust  of  my  execu- 
tor and  put  in  savings  bank,  the  income  to 
be  paid  to  her  yearly,  and  the  executor  can 
draw  this  money,  and  bny  a  cheap  place 
for  her 'to  occupy  during  her  life,  if  he  thinks 
it  would  be  for  her  good."  The  court  raled 
in  that  case  tliat,  "during  her  lifetime  the 
housekeeper  was  vested  with  an  absolute  eq- 
uitable title,   and  although  the  legal  title 
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was  in  the  trustee  this  did  not  limit  or  di- 
minish her  interest  Upon  her  death,  the 
trnst  having  been  fully  executed,  the  legal 
title  followed  the  equitable  title,  and  the 
fund  became  part  of  the  assets  of  her  es- 
tate." 

In  Holcomb  v.  Palmer,  106  Me.  17,  TO  AU. 
324,  there  was  a  bequest  whereby  one-flfth  of 
the  remainder  of  the  estate  of  the  testator 
was  to  be  held  by  Francis  In  trust  for  Clin- 
ton, to  be  used  for  his  comfort  and  necessi- 
ties, according  to  the  discretion  of  Francis. 
In  that  case  the  court  said:  "The  fair  and 
true  constrnction  of  this  residuary  clause 
therefore  is  that  four  of  the  children  receiv- 
ed their  shares  absolutely  or  in  fee  simple, 
and  Clinton  received  his  share  in  equitable 
fee  simple  or  a  fee  simple  In  trust,  the  legal 
estate  passing  to  the  trustee  Francis,  the 
beneficial  Interest  to  the  cestui  que  trust 
Clinton,  and  the  trust  terminating  at  the 
farthest  at  the  death  of  Clinton,  when  any 
porticm  of  the  trust  left  would  pass  by  his 
will,  if  he  died  testate,  or  descend  to  his 
heirs  if  he  died  Intestate."  See,  also.  Stone 
T.  McLain,  102  Me.  168,  66  Atl.  375;  Doe  v. 
Consldine,  and  Young  v.  Bradley,  supra. 

[I]  These  authorities  demonstrate  that  Ma- 
ry El  Page  had  a  right  to  devise  the  prop- 
erty mentioned  in  the  Eastman  deed  by  will, 
free  from  the  trust  mentioned  in  the  Monks 
deed  to  Simpson  and  the  Eastman  deed  to 
Simpson;  that  It,  with  her  other  estate,  pass- 
ed by  her  will  to  Mr.  Laughlin,  the  trustee 
named  therein,  to  be  held  and  used  by  him 
according  to  the  trust  created  by  her  will, 
no  construction  of  which  is  asked  by  the  bill 
In  this  case.  * 

This  bill  should  be  amended  before  filing 
the  decree  by  making  the  plaintiff,  Mr. 
Laughlin,  as  trustee  under  the  will  of  Mary 
B.  Page,  a  party;  then  all  parties  having  any 
interest  in  the  estate  of  Mary  E.  Page,  or 
any  Interest  in  the  property  mentioned  in 
the  Eastman  deed  and  the  Monks  deed,  will 
be  parties  to  this  proceeding,  and  their  rights 
finally  determined. 

The  heirs  of  Aaron  L.  Simpson  having  no 
title  to  the  Eastman  property,  it  is  unneces- 
sary for  them  to  execute  a  release  of  the 
property  In  question.  A  decree  drawn  in 
accordance  with  this  opinion  and  recorded  in 
the  registry  of  deeds,  as  authorized  by  sec- 
tion 30,  c.  79,  B.  S.,  will  remove  all  cloud 
from  the  title  that  might  be  caused  by  the 
record  of  the  trust  deed.  [101  This  bill  hav- 
ing been  brought  to  settle  the  rights  of  all 
the  parties  claiming  an  interest  in  the  prop- 
erty, it  is  right  that  the  property  should 
bear  the  plaintiff's  expense,  and  he  is  au- 
thorized to  charge  the  trust  property  held  by 
him  under  the  will  of  Mary  E.  Page  the  sum 
of  seventy-five  dollars  and  taxable  costs. 

Bill  sustained,  with  costs.  Decree  in  ac- 
cordance with  this  opinion. 


(S4  Conn.  «*) 
UNION  TRUST  CO.  t.  SHELDON  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
July  31,  1911.) 

1.  Tbubts   (J  271%*Ji  — Ddtt   of  Tbubtbe  — 
CONSTBucnON  OF  Teust  Deed— Actions. 

The  duty  of  a  trustee  in  a  deed  of  trust 
stipulating  that  it  shall  manage  a  trust  fund, 
paying  over  the  income  to  the  grantor  for  life, 
provided  that  on  the  written  request  <^  three 
persons  named  he  shall  pay  over  the  whole  or 
any  part  of  the  fund  to  the  grantor  to  be  hers 
aiwolutely,  is  only  to  pay  toe  income  to  the 
grantor  and  to  pay  her  any  such  portions  of 
the  princii>al  as  are  properly  requested  by  the 
donees  of  the  power,  and  it  need  not  sue  in 
equity  for  a  construction  of  the  deed  of  trust 
aa  to  its  duty  to  pay  any  part  of  the  principal, 
but  the  question  whether  a  proper  request  for 
the  payment  of  the  principal  or  any  part  there- 
of has  been  made  may  be  settled  m  an  action 
at  law  brought  by  the  grantor  against  the 
trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  2T1%.»] 

2.  TiusTS  (I  279*)  — Dbbd  of  Tbubt— Coh- 

STBUCTION. 

A  grantor  in  a  deed  of  trust  placed  the 
legal  title  of  the  trust  fund  in  the  trustee  to 
pay  the  income  to  the  grantor  for  life,  and  pro- 
vided that  on  the  written  request  of  three  per- 
sons designated  and  their  successors  to  be  ap- 
pointed in  a  manner  prescribed,  or  a  majority 
of  them,  to  pay  over  the  whole  or  adv  part  of 
the  fund  to  the  grantor  for  her  ahsolntely. 
Held,  that  the  power  to  direct  the  payment  of 
any  part  of  the  fund  was  a  naked  power  which 
must  be  executed  in  the  manner  prescribed. 

[Eid.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  {  279.*] 

8.  Tbustb  (I  279*)  — Deed  of  Tbust— Cow- 

STBUCTIOlf. 

A  deed  of  trust  which  directed  the  trus- 
tee to  pay  the  income  of  the  trust  fund  to  the 
grantor  for  life  and  to  pay  to  her  the  whole  or 
any  part  of  the  trust  fund  on  the  written  re- 
quest of  three  persons  named  and  their  succes- 
sors, to  be  appointed  in  a  manner  prescribed,  or 
a  majority  of  them,  required  that  at  least  two 
of  the  three  persons  originally  appointed  or  of 
the  three  who  for  the  time  being,  bv  reason  of 
successors  having  been  appointed,  should  unite 
in  directing  the  trustee  to  pay  the  whole  or  an.v 
part  of  the  trust  fund,  and  the  sole  survivor  of 
the  three  persons  originally  appointed  could  not 
direct  such  payment. 

lEd.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  §  279.*] 

4.  Tbubts  (|  279*)— Dbmd  of  Tbust— Donees 
OF  PowEB— Appointment  of  Successobs. 
A  grantor  in  a  deed  of  trust  directing  the 
tmstee  to  pay  the  income  of  the  trust  fund  to 
her  for  life,  and  providing  for  the  payment  to 
her  of  the  whole  or  any  part  of  the  trust  fund 
on  the  written  request  of  three  persons  named 
and  their  successors,  and  directing  that  on  the 
death,  resignation,  or  disability  of  either  of  the 
three  persons  the  remaining  two  shall  with  the 
consent  of  the  grantor  appoint  a  person  to  act 
with  ttiem  in  place  of  the  one  dying,  resigning, 
or  disabled,  intends  that  two  of  the  persons 
originally  named  shall  act  in  making  the  ap- 
pointment of  a  successor  of  the  third,  and, 
where  the  two  fail  to  appoint  a  successor,  the 
survivor  of  the  two  may  not  appoint  successors. 
[Kd.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  I  279.»] 

Case  Reserved  from  Superior  Court,  New 
Haven  County;   Ralph  Wheeler,  Judge. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezw 
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Salt  by  the  Union  Trust  Company,  a  trus- 
tee under  a  deed  of  trust,  against  Lewis  P. 
Sheldon  and  others  to  settle  the  construction 
of  the  deed  of  trust,  and  to  direct  the  trus- 
tee in  what  manner  it  shall  carry  the  trust 
Into  execution.  Cause  reserved  for  the  ad- 
vice of  the  Supreme  Court  of  Erront.  Su- 
perior court  advised. 

November  29,  1901,  Mary  T.  Denton  ex- 
ecuted and  delivered  to  the  plaintiff  a  deed 
of  trust,  and  at  the  same  time  delivered  to  It 
the  property  mentioned  in  the  deed,  amount- 
ing to  about  $90,000.    The  next  day  she  mar- 
ried L«wl3  P.  Sheldon,  and  they  are  two  of 
the  parties  to  this  action.     They  have  two 
children  living,  Huntington  D.  Sheldon  and 
Suzanne  S.  Sheldon,  minors,  who  are  also 
parties  to  the  action.    The  deed  of  trust,  aft^ 
er  providing  that  the  plaintiff  shall  hold  and 
manage  the  property  therein  described  as  a 
trust  fund  and  pay  over  to  her  the  net  in- 
come during  her  life,  and  upon  her  decease 
pay  over  and  convey  the  trust  estate  then  in 
its  hands  to  such  children  of  hers  as  shall 
surrive  her,  and,  if  no  issue  of  hers  survive 
her,  then  to  pay  it  over  to  such  persons  or 
objects  as  she  sliaU  by  her  will  appoint,  and 
if  she  leave  no  will  to  her  heirs,  contains  the 
following     provision:     "Provided,     however, 
that  upon  the  request  in  writing  of  Henry 
Ii.  Hotchkiss,  Liouts  H.  Bristol,  and  Eugene 
S.  Bristol  and  their  successors  to  be  appoint- 
ed as  hereinafter  provided,  or  a  majority  of 
them,  for  the  time  being  said  Union  Trust 
Company   shall    pay   over   and   convey   the 
whole  or  any  portion  of  the  principal  of  said 
trust  fund  to  the  said  Mary  T.  Denton  to  be 
hers  absolutely.     And  provided,  also,  that, 
upon  the  death,  resignation,  or  disability  of 
either  of  the  said  Henry  L.  Hotchkiss,  Louis 
H.  Bristol,  or  Eugene  S.  Bristol,  the  remain- 
ing two  of  the  three  above-named  persons 
shall  forthwith  with  the  consent  and  approv- 
al of  the  said  Mary  T.  Denton  in  writing  ap- 
point a  person  to  act  with  them  as  regards 
any  such  request  in  writing  in  the  place  and 
stead  of  the  one  dying,  resigning,  or  being 
disabled,  with  the  same  power  and  authority 
in  all  respects  as  he  possessed  in  respect  to 
any   such  written  request  and  the  appoint- 
ment of  a  successor  to  a  vacancy  caused  by 
death,  resignation,  or  disability."    Prior  to 
April  2,  1910,  the  plaintiff,  upon  the  request 
of  said  Hotchkiss,  Ix)uis  H.  Bristol,  and  Eu- 
gene S.  Bristol,  or  a  majority  of  them,  paid 
to   Mrs.   Sheldon  sums  amounting  to  about 
116,000  out  of  the  principal  of  the  fund.    On 
AprU  2,  1910,  Eugene  S.  Bristol  died.    After 
Ills  death  no  successor  to  him  was  ever  ap- 
pointed by  Hotchkiss  and  liOuis  H.  Bristol, 
who  survived  him.    On  July  20,  1910,  Louis 
H.     Bristol    died.     On    December    16,    1910, 
Rotclikiss,  who  survived  both  of  the  Bristols, 
delivered  to  the  plaintiff  a  written  request 
to  pay  Mrs.  Sheldon  |5,000  out  of  the  princi- 
pal fund.    On  February  17,  1911,  he  deliver- 
ed to    tliem  a  writing  appointing  t<ewis  P. 
Sheldon  and  John  W.  Bristol  to  act  with  him 


as  successors  of  said  Louis  H.  and  Eugene 
S.  Bristol.  This  was  accompanied  by  a  writ- 
ten approval  of  the  appointment  of  Mrs. 
Sheldon.  On  the  same  day  said  Hotchkiss, 
Lewis  P.  Sheldon,  and  John  W.  Bristol  de- 
livered to  the  plaintiff  a  written  request 
that  it  pay  Mrs.  Sheldon  $5,000,  part  of  the 
principal  of  the  fund.  The  plaintiff  refused 
to  pay  in  compliance  of  either  of  the  written 
requests  mentioned,  and  brought  this  action 
for  advice  as  to  the  construction  to  be  placed 
upon  portions  of  the  trust  deed  and  as  to 
their  duties  In  the  premises.  Henry  L. 
Hotchkiss  and  John  W.  Bristol  were  made 
parties  defendant 

Frederick  H.  Wiggin,  for  Henry  It.  Hotch- 
kiss and  John  W.  Bristol.  James  E.  Wheel- 
er, for  Huntington  Denton  Sheldon  and  oth- 
ers, minors.  Henry  C.  White,  for  Ijewis  P. 
Sheldon  and  wife. 

THATER,  J.  (after  stating  the  facts  as 
above).  The  only  present  question  between 
the  plaintiff  and  the  defendants  is  whether 
upon  the  facts  stated  In  the  complaint  the 
plaintiff  as  trustee  under  the  trust  deed  is 
bound  to  pay  to  Mrs.  Sheldon  under  either  of 
the  two  requests  which  have  been  delivered 
to  it  16,000  out  of  the  principal  of  the  trust 
fund  created  by  the  deed.  Whether  any 
court  or  tribunal  has  authority  to  appoint 
successors  to  Eugene  S.  and  Louis  H.  Bris- 
tol, if  such  successors  have  not  already  been 
properly  appointed,  are  matters  in  which  the 
plaintiff  has  no  present  concern. 

[1]  It  is  not  the  party  to  move  in  the  mat- 
ter of  having  that  question  determined.  Its 
only  duty  Is  to  pay  the  Income  to  Mrs.  Shel- 
don in  accordance  with  the  terms  of  the  deed 
and  to  pay  to  her  any  such  portions  of  the 
principal  as  are  properly  requested  by  the 
donees  of  the  power.  There  was  therefore 
no  occasion  for  bringing  the  present  action. 
The  question  of  its  liability  to  pay  portions 
of  the  principal  to  Mrs.  Sheldon  upon  the  re- 
quests which  have  been  made  could  be  set- 
tled as  well  in  an  action  at  law  brought  by 
her  against  the  plaintiff  as  in  the  present  ac- 
tion. The  determination  of  this  question 
involves  that  of  determining  whether  Mr. 
Hotchkiss  alone  had  under  the  trust  deed 
power  to  make  the  request  or  had  iwwer  to 
appoint  successors  to  his  deceased  associate 
donees.  As  these  latter  questions  are  fairly 
presented  by  the  pleadings  and  will  deter- 
mine the  question  of  the  plaintifTs  present 
duty  with  respect  to  the  payments  requested, 
and  as  no  objection  has  been  raised  to  the 
manner  in  which  they  have  been  presented, 
and  all  parties  have  requested  the  reserva- 
tion of  them  for  our  advice,  we  will  consid- 
er them.  We  cannot,  however,  presume  to 
advise,  as  we  are  asked  to  do,  whether  any 
court  or  tribunal  has  authority  to  appoint 
successors  to  the  deceased  donees  of  the 
power.  If  any  of  the  defendants  shall  be  so 
advised,  they  may  upon  proper  application 
to  such  court  have  that  question  determined. 
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No  question  Is  raised  as  to  -Uie  adequacy 
of  either  of  tbe  requests  made  to  tbe  plain- 
tiff to  pay  Mrs.  Sbeldon  $5,000  out  of  the 
principal  of  the  fund  provided  the  parties 
signing  them  had  authority  under  the  trust 
deed  to  do  so.  Had  Mr.  Hotcbkias  the  i)ow- 
er  to  make  such  request  after  the  death  of 
his  two  associates,  tbe  Brlstols? 

[2]  Tbe  donor,  Mrs.  Sbeldon,  placed  the 
legal  title  of  the  fund  In  the  plaintiff,  and 
gave  to  Hotchklss  and  his  two  associates 
and  to  tbelr  successors  to  be  appointed  as 
directed  In  the  deed  tbe  power  to  appropriate 
tbe  principal  in  whole  or  part  to  her  use. 
She  retained  no  interest  In  the  principal  of 
the  fond,  only  a  hope  and  expectancy  depend- 
ent upon  the  discretion  of  the  donees  of  this 
power.  Tbe  power  to  direct  payment  to 
her  was  not  therefore  what  Is  called  a  trust 
IMwer  or  power  In  trust  No  duty  to  her 
rested  upon  them  to  request  such  payment 
It  was  a  mere  naked  power.  When  such 
a  power  Is  conferred  upon  two  or  more  per- 
sons without  further  direction  as  to  the 
manner  lo  which  it  is  to  be  executed,  It  is 
to  be  executed  by  the  consent  of  all,  and, 
If  one  dies,  the  survivor  or  survivors  can- 
not execute  the  power.  2  Perry  on  Trusts, 
i  481;  Allen's  Appeal,  69  Conn.  702,  70S, 
38  AtL  701;  Olover  t.  Stillson,  56  Conn.  316, 
319,  15  Atl.  752.  Where  tbe  manner  of  ex- 
ecuting the  power  is  designated  In  the  Instru- 
ment creating  It,  that  method  Is  to  be  strict- 
ly pursued.    1  Perry  on  Trusts,  S  286. 

[3]  Tbe  deed  creating  the  power  in  the 
present  ease  designated  the  manner  in  which 
it  should  be  executed — by  the  written  re- 
quest of  the  three  persons  named  and'  their 
successors,  or  a  majority  of  them  for  the 
time  being.  This  language  excludes  the  sug- 
gestion that  on»,  of  them  alone,  either  be- 
fore or  after  the  death,  resignation,  or  dis- 
qualification of  one  or  both  of  tbe  others 
could  execute  the  power  and  make  tbe  ret 
quest  Two  at  least  must  act  In  preferring 
the  requiest,  and  these  two  must  be  a  major- 
ity of  the  three  donees  originally  appointed 
or  of  the  three  who  for  the  time  being,  by 
reason  of  successors  having  been  appointed, 
constitute  tbe  donees.  This  was  the  inten- 
tion clearly  expressed  by  the  Instrument. 
It  was  not  only  not  intended  that  one  should 
have  authority  to  execute  tbe  power,  but  it 
was  intended  that  one  person  should  not 
have  the  power.  The  language  of  the  instru- 
ment answers  the  suggestion  made  In  one  of 
the  briefs,  that  Hotchklss  being  at  the  time 
he  signed  the  first  request  the  sole  strrvivlng 
donee  constituted  a  majority  of  tbe  donees 
for  the  time  being. 

[4]  Had  Hotchklss  the  power  under  tbe 
trust  deed  or  otherwise  to  appoint  successors 
to  the  deceased  donees?  The  donor  of  the 
power  to  appoint  a  successor  could  direct  In 


what  manner  the  appointment  should  be 
made,  and  this  is  true  -whether  It  was  a 
mere  naked  power  or  a  power  in  trust  1 
Perry  <m  Trusts,  g  287.  She  provided  ex- 
pressly "that,  upon  the  death,  resignation 
or  disability  of  either  the  said  Henry  L. 
Hotchklss,  Louis  H.  Bristol,  or  Eugene  S. 
Bristol,  the  remaining  two  of  the  three 
above-named  persons  shall  forthwith  with 
the  consent  and  approval  of  the  said  Mary  T. 
Denton  In  writing  appoint  a  person  to  act 
with  them  as  regards  such  request  in  writ- 
ing in  place  of  tbe  one  dying,  resigning, 
or  disabled."  This  is  an  express  direction 
that  two  of  the  three  named  persons  Aall 
name  another  person  to  act  with  them  as 
successors  to  their  deceased  or  dlsqmUSed 
associata  And  it  Is  further  provided  tn  the 
deed  that  such  successor  shall  have  the  pow- 
er and  a:uthorlty  which  the  deceased  donee 
had  with  respect  to  tbe  appolntmeottt  of  a 
successor  to  a  vacastcy  caused  by  death,  res- 
ignation, or  disability.  The  intent  here  ex- 
pressed Is  clear  that  two  shall  act  in  mmring 
tbe  appolatment 

The  power  to  appointment  was  imperative, 
and  It  was  tbe  duty  of  the  remaining  two 
donees,  upon  the  death  of  Eugene  S.  Bristol, 
to  appoint  a  successor  to  him.  Had  this  been 
done,  the  duty  would  have  been  equally  im- 
perative upon  Hotchklss  and  the  successor 
of  Eugene  S;  Bristol  to  appoint  a  snceenor 
to  Louis  H.  Bristol  upon  his  death.  This 
would  have  conformed  to  tbe  expressed  In- 
tent of  the  donor.  Whether,  having  tailed 
to  do  this,  a  court  of  equity  will  carry  out 
tbe  donor's  Intention  we  need  not  Inquire, 
for  that  (luestlon  is  not  properly  before  us. 
But  the  fact  that  the  two  surviving  donees 
neglected  to  perform  their  duty  ^ve  Hotch- 
klss no  authority  to  •  appoint  successors  to 
both  of  his  associates  after  the  death  of 
the  second,  ^uch  appointment  by  blm  gave 
the  appointees  no  authority  to  act  with  him 
under  the  trust  deed. 

The  superior  court  is  advised  (1>  that  said 
Hotchklss  bad  no  authority  to  make  the 
request  signed  and '  delivered  by  him  to  the 
plaintiff  as  set  forth  in  tbe  complaint  and 
the  plaintiff  cannot  properly  upon  the  re- 
quest make  payment  to  Mrs.  Sheldon  of  tbe 
$5,000  therein  named;  (2)  that  the  said 
Hotchklss  had  no  authority  to  appoint  Lew- 
is R.  Shtidon  and  John  W.  Bristol  to  act 
with .  him  In  place  and  stead  of  Loviis  H. 
Bristol  and  Eugene  S.  Bristol,  and  that  ttie 
plaintiff  cannot  properly  pay  over  to  Mrs. 
Sheldon  upon  tbe  request  signed  and  deliv- 
ered by  said  Hotchklss,  Sheldon,  and  John 
W.  Bristol  as  set  forth  in  tbe  complaint  the 
sum  of  $5,000  therein  named. 

No  oocts  will  be  taxed  In  this  court;  Tbs 
other  Judges  ooncurced. 
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(84  Conn.  <n) 

STATE  v.,McGUIRB. 

(Snpreme  Court  of  Errots  of  Oonnectlcut. 
July  &1,  1911.) 

1.  Statutss    (I   231*)— Revision— CoNSTBUO- 
HON. 

A  tevisioo  of  the  statutes  must  be  held  to 
contain  the  entire  statute  law  of  the  state  in 
force  when  it  went  into  effect,  and  different 
sections  thereof  are  but  •  parts  of  ono  act,  re- 
gardleaa  of  the  date  of  their  original  passage. 
[Ed.  Note.— For  otbei  cases,  see  Statutes, 
Cent  Dig.  {  312;    Dec.  Dig/ $231*] 

2.'HoiaoiDi  tt  SS4*)— Assault  with  ImxNT 
TO  MuBDEB — Punishment— Statutes. 

Oen.  St.  1902,  S  11^6,  punishing  assault 
with  intent  to  murder  by  imprisonment  for  not 
lesB  than  10  nor  more-  tnan  30  years,  does  not 
allow  the  court  in  its  discretion  to  sentence  for 
a  mimmujn  term  less  than  10  years:;  and  sec- 
tion 1535,  authorizing  the  court  to  sentence  for 
an  indeterminate  period,  not  to  be  longer  than 
the  ataximum  term  pieseribed  by  law  as  the 
penalty  for  the  offense,  nor  less  than  .'One  year, 
does  not  permit  the  imposition  of  a  minimum 
imprisanment  «rf  less  than  10  years. 
'  f Kd. '  Note.— For  other  cases,  see  EEomlcide, 
Dec.  Dig.  I  8M.»} 

8.  Cbiuinai,  Law  (|  412«)  —  Assault  with 
Intent  to  Mubder— Bvidbncib— Motivb. 
Oh  a  trial  for  assault  with  intent,  to  mur- 
der, evidence  that  accused  stated  shortly  after 
the  assault  that?  for  some  time  he  bad  hid  con- 
siderable feeling  atfainst  prosecntor,  but  that 
prior  to  that  time  he  bftd  considered' that  they 
were  on  friendly  terau,  was  admissible  to  show 
motim. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Oeit.  Dig.  }{  884-^72;  Dec.  Dig.  |  412.»] 

4.  Homicide  (|  166*)— Assault  with  Inikht 
TO  MuBDEB— Evidence— Admibsibilitt. 
Where  the  8tat»,  on  a  t^al  for  bssbuH  with 
intent  to  murder,  showed  tkat  acciuad  was  mn- 
warrantably  suspicious  of  bis  wife  and  jealous 
of  any  attention  shown  her  by  prosecutor,  but 
did  nof  claim  that  anything  wrongful  had  oc- 
curred between  the  two,  the  action  of  the  court 
in  refusing  to  permit  accused  to  testify  whether 
he  suspected  any  criminal  conduct  on  the  part 
of  bis  wife  and  prosecutor  was  not  erroneous, 
for  the  excluded  testimony  did  not  rebut  the 
evidence  of  the  state,  or  disprove  the  motive 
established. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Dec.  Dig.  {  166.«] 

6.  Homicide  (§  339*)— Harmless  EBbob— Eb- 
BONEous  Exclusion  of  Evidence. 

Where  accused,  on  trial  for  assault  with 
intent  to  murder,  testified  that  be  liad  some 
feeling  against  prosecutor,  and  the  evidence 
sbowea  that  accused  left  his  home  at  night  and 
went  several  miles  to  the  home  of  prosecutor, 
and  there  assanlted  him  in  bis  own  home,  the 
error,  if  any,  in  excluding  evidence  as  to 
whether  accused's  111  feeling  arose  out  of  un- 
founded or  well-founded  jealousy  on  his  part, 
because  of  relations  between  his  wife  and  prose- 
cutor, was  not  prejudicial. 

[Ejd.    Note. — For   other  cases,  see   Homicide, 
Dec.  Dig.  I  339.*> 

&  Cbiminai.  Law  (|  404*)— AsaAULT  with 
Intent  to  Mubdeb  —  Evidence  —  Admissi- 
bility. 

A  shirt  worn  by  prosecutor  at  the  tlma  he 
was  assanlted  by  accused  with  a  raxor  is  ad- 
missible in  evidence  to  show  the  location  and 
size  of  the  cuts  inflicted  on  prosecutor,  as 
against  the  objection   that  the  shirt  had  been 


washed  after  the  assault  and  before  its  produo. 
tion  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {«  891-«98;  Dec  Dig.  i  404.*] 

7.  Criminal  Law  (|  448*)  —  Evidence— Ad- 
uissibilitt. 

The  testimony  of  a  witness  going  over  a 
designated  route  in  the  daytime  as  to  the  length 
of  time  it  will  take  a  man  at  ordinary  gait  to 
go  over  the  route  is  competent  to  aid  the  jury 
in  determining  the  time  required  to  make  the 
trip  at  night  by  one  familiar  with  the  route. 

[Ed.  Note.-rFor  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  |  1051 ;   Dec.  Dig.  i  448.*] 

8.  Witnesses  S  358*)— Impeachment— Coh-- 
vicTioN  OF  Offenses— Evidence. 

Where  a  justice  of  the  peace  proved  by  his 
record  that  accused  had  been  convicted  of  an 
assault  on  his  wife,  a  question  asked  the  justice 
whether  the  evidence  in  the  ease  turned  largely 
on  intoxication,  was  not  proper  cross-examina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  358.*] 

9.  HoHtcioE  (!l  86,  87.  89*)— "Abbaclt  with 
Intent  to  Mubdeb"— Elements  of  Of- 
fense—"Malice  Afobethocght." 

To  constitute  an  "assault  with  intent  t<t 
murder,"  within  Gen.  fit.  {  1146.  the  assault 
must  lie  such  that,  if  successful,  the  crime 
would  be  murder,  and  the  assault  must  be  with 
malice  aforethought,  and  with  intent  to  kill; 
and  when  an  assault  is  actuated  by  malice,  no 
matter  how  short  a  time  it  existed  previous  to 
the  forming  of  the  intent  to  kill,  the  malice  is 
"malice  aforethought,"  and  the  assault  commit- 
ted is  assault  with  intent  to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  IMg.  H  112,  113,  115-118;  Dec  Dig.  {{ 
86,  87,  89.* 

Por  other  definitioniR,  see  Words  and  Phrases, 
vol.  1,  pp.  541-542,  544 ;  vol.  8.  p.  7683 ;  voL 
6,  pp.  4304-4306;    voL  8,  p.  7714.] 

10.  Homicide  ({  86*)— "Assattlt  with  In- 
tent TO  Mubdeb"— INTENT. 

The  intent  essential  to  constitute  an  "as- 
sault with  intent  to  murder"  relates  to  the  con- 
dition of  the  mind  of  accused,  and  it  may  arise 
from  improper  motives,  as  from  hatred  toward 
the  person  assaulted,  or  from  an  evil  design  in 
general,  a  wanton  and  depraved  spirit,  a  mind 
devoid  of  social  duty  and  fatally  bent  on  mis- 
chief. 

[Ed.  Note.- For  other  cases,  see  Homicide, 
Cent.  Dig.  f  112 ;  Dec  Dig.  |  86.*] 

11.  Homicide  ({  13*)— Mubdeb- Acts  Oonsti- 
lUTiNG — "Malice  Afobethought." 

A  homicide  committed  without  legal  justi- 
fication or  excuse,  and  without  any  extenuating 
circumstances,  is  committed  with  "malice  afor^- 
thought,"  and  is  murder,  and  malice  in  such 
case  is  implied,  unless  the  evidence  shows  that 
the  killing  w^s  actuated  by  express  malice,  as 
by  hatred  or  ill  will. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  {  18 ;   Dec  Ddg.  {  13.*J 

12.  Homicide  ({  89*)— Assattlt  with  Intent 
to  Mubdeb— Acts  Constituting. 

Where  the  circumstances,  if  death  had  en- 
sued, would  justify  or  excuse  the  killing,  or 
reduce  the  crime  to  manslaughter,  an  assault 
with  intent  to  kill,  under  such  circumstances, 
would  not  constitute  assault  with  intent  to  mur- 
der. 

[BM.  Note.— For  oOAt  cases,  see  Homicide^ 
Cent.  Dig.  {f  115-118;    Dec.  Dig.  {  89.*] 

18.  Homicide  (|  292*)— Assault  with  In- 
tent TO  MUBDKR— 1N8TB0CTIONS. 

Where  on  a  trial  for  assault  with  intent  to 
niurder,  the  court  correctly  defined  malice,  and 
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charged  tbat  to  eonstitnte  the  crime  the  as- 
MalC  with  the  concurrently  existing  intent  to 
Ull.  mnat  be  shown,  and  that  accused  acted 
witn  malice  aforethought,  and  that  the  attadi 
mast  have  been  made  with  malice,  the  court 
sufBciently  required  the  jury  to  find  that  malice 
must  have  existed  prior  to  the  assault,  to  jus- 
tify a  conviction. 

[EA.  Note.— For  otlier  case*,  see  Homicide, 
Dec.  Dig.  I  292.*] 

14.  HomciDB    (I  28e*>— Absattlt   with   In- 
tent TO  MTTBDXB— INSTBUCnONS. 

Tile  court,  on  a  trial  for  assault  with  in- 
tent to  murder,  need  not  define  the  term  "afore- 
thought," but  generally  it  ia  better  for  the  court 
to  call  the  jory's  attention  to  the  evidence  and 
the  daima  of  tlie  state  and  aoeused,  and  tell 
tiiem  what  tlia  conclusion  of  the  law  is  on  each 
state  of  facts  which  they  are  warranted  in  find- 
ing on  the  evidence,  and  charge  them  as  to  the 
verdict  which  they  may  render  on  each  of  the 
state  of  facts  which  they  msy  find. 

[BMU  Note.^For  other  eases,  see  Homicide, 
Oent  Dig.  |i  68&-691:    Dec.  Dig.  {  286.*] 

15.  HoiaciDX  ({  340*)  —  Harmuss  EiBBOi  — 
Bbsoneous  OiasaioNS  in  Inbtbttctionb. 

Where,  on  a  trial  for  assault  with  intent 
to  murder,  the  sole  defense  was  that  accused 
did  not  commit  the  olfense,  and  there  was  no 
claim  of  justification  or  excuse,  or  circum- 
stances reducing  the  crime  to  manslaughter,  if 
death  had  ensued,  and  the  court  gave  the  cus- 
tomary charge  as  to  malice,  and  stated  that  it 
included  all  those  states  of  mind  in  which  a 
homicide  is  committed  without  legal  justifica- 
tion or  extenuation,  the  failure  to  define  malice 
was  not  prejudicial. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  S40.*] 

16.  Homicide  (|  286*)  — Iii8rBtroTioir»— Mai.- 

lOB   ArOBSTHOUeRT. 

In  a  homidde  case,  it  is  better  for  the  trial 
ooart  not  to  attempt  to  define  malice  afore- 
thought in  its  Instructions,  further  than  to  say 
tbat,  while  malice  aforethought  is  one  of  the 
necessary  ingredients  of  murder,  yet,  if  the  jury 
find  beyond  a  reasonable  doubt  toe  commission 
of  a  homidde,  and  that  it  was  perpetrated  with- 
out legal  justification  or  excuse,  and  without 
legal  extenuation,  the  crime  is  murder,  followed 
by  statements  of  the  acts  constituting  murder 
in  the  first  degree,  with  an  explanation  of  the 
meaning  of  such  words  as  may  require  explana- 
tion, and  thus  inform  the  jury  as  to  murder  in 
tbe  first  degree,  as  well  as  murder  in  the  sec- 
ond degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  286.*] 

17.  HoMiciDB  (H  297,  308,  309*)— BviD«NC»- 
INSTBUCTIONB— Applicability. 

Where,  in  a  homidde  case,  there  are  no 
dicamstances  justifying,  excusing,  or  extenuat- 
ing the  homidde,  and  no  claim  tbat  any  such 
•re  present,  the  trial  court  ought  to  so  state  to 
the  Juiy,  leaving  the  issue  of  guilt  between  mur- 
der of  the  first  and  second  degrees ;  but  where 
there  are  circumstances  justifying,  excusing,  or 
extenuating  the  Icilling,  the  court  must  define 
extenuation,  reducing  the  crime  to  manslaugh- 
ter, and  justification  and  excuse. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Oent.  Dig.  fi  611,  642-666;  Dec.  Dig.  ||  297, 
308,  309.*] 

18.  CBIMINAt  IiAW  (I  660*)— HVIDBNCE— OOOD 

Chabactkb  0{F  Accused. 

Proof  of  the  previous  good  character  of  ac- 
cused is  not  a  defense  to  the  crime  charged ; 
bnt,  where  evidence  to  prove  a  crime  and  ac- 
cused's connection  with  it  is  closely  balanced. 


the  fact  of  good  character  has  weight  in  deter- 
mining his  guilt 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  669.*] 

19.  Cbiminai.  Law   (|  776*)— Bvidbicos— In- 
8TBUCTI0N8— Requests. 

Where  accused  introduced  evidence  of  good 
character,  the  court  on  request  must  charge 
that  proof  of  good  diaracter  may  be  considered 
in  a  doubtful  case,  and  ma^  raise  a  doubt  based 
on  the  improbability  of  guilt  of  one  of  general- 
ly good  character. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1838-1845;  Dec.  Dig.  | 
776.*] 

20.  CBimzTAi.  Law  ff  816*)-/rBiAi/— Inbtedo- 

TI0N8— lONOBINO   BVIDENCX. 

Instructions  which  state  that  evidence  of 
good  character  of  accused  may  raise  a  doubt  in 
a  doobtfnl  case,  and  which  call  the  jury's  at- 
tention to  ttie  evidence  of  accused,  and  whidi 
direct  the  Jury  to  give  all  the  testimony  of  the 
defense  careful  consideration,  and  to  determine 
therefrom,  in  connection  with  the  state's  evi- 
dence, the  truth,  do  not  withdraw  any  evidence 
of  accused  from  the  jury,  and  are  not  objection- 
able as  withdrawing  from  eonsideratiaa  evidence 
of  good  character,  which  in  a  sense  must  be  con- 
sidered by  Haelf  to  determine  whether  aoeused 
bore  the  good  character  daimed,  and  when 
proved,  considered  with  the  other  facts  estab- 
lished. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  816.*] 

21.  CxiviHAL  Law  (f  1178*)— Questions  Bx- 

TIEWABUB— FaILUBE  TO  ABOUB  EXCBPIIONa. 

Exceptions  to  rulings  on  evidence  and  to 
portions  of  the  charge,  which  are  not  pursued 
in  the  argument,  need  not  be  considered  on  ap- 
peal. 

[EM.  Note.— FV>r  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  30U-3013:    Dec  Dig.  | 

Appeal  from  Boperlor  Court,  New  Haven 
Oonnty;  William  a  Caae,  Judge. 

Frank  McGulre  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

The  statute  under  whfadi  the  defendant 
was  convicted  (General  Statutes,  {  1146)  pro- 
vides that  "every  person  who  shall  assault 
another  with  Intent  to  commit  murder 
*  *  *  shall  be  imprisoned  in  the  state 
prison  not  less  than  ten  nor  more  than  thirty 
years."  Section  1535  provides  that  when  a 
person  shall  be  sentenced  to  the  state  prison, 
otherwise  than  for  lite,  or  in  connection  with 
a  sentence  of  execution  for  a  capital  ofrense, 
or  for  a  violation  of  section  1336,  relating  to 
tramiw,  the  court  imposing  the  sentence 
shall  establish  a  maximum  and  minimam 
term  for  which  the  convict  may  be  held  In 
said  prison,  and  that  the  maximum  term 
shall  net  be  longer  than  the  maximum  term 
prescribed  by  law  as  the  penalty  for  su<4i 
offense,  and  the  minimum  term  Shall  not  be 
less  than  one  year,  except  In  cases  where 
there  has  been  a  former  conviction.  The  de- 
fendant claimed  that,  this  being  his  first  con- 
viction, the  court  had  discretion  to  fix  one 
year  as  the  minimum  term  of  bia  sentence^ 
The  court  overruled  this  claim,  and  mied 
that  it  had  no  authority  to  name  a  minimum 
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term  of  less  than  10  years,  and  In  Its  sen- 
tence fixed  10  years  a&  the  mlnlniiini  term 
of  the  sentence. 

The  state  claimed  to  have  proved  that  one 
Frank  Brachwltz,  who.  since  the  death  of  his 
wife,  had  lived  alone  In  his  house,  situated 
on  a  country  road,  was  assaulted  by  the  ac- 
cused with  a  razor,  at  between  11  and  12 
o'clock  at  night  Brachwitz  was  in  bed  at 
the  time.  In  an  upstairs  chamber  in  bis 
house,  and  was  awakened  from  sleep  by  the 
assault.  The  Intruder  in  making  his  escape 
left  bis  hat,  which  the  state  datmed  to  liave 
proved  belonged  to  the  accused.  Brachwlts, 
from  such  view  o£  his  assailant  as  be  ob- 
tained in  the  dark  chamber,  and  from  an  ex- 
clamation made  by  the  latter,  claimed  to 
have  recognized  the  voice  and  person  of  the 
defendant  From  this  testimony  and  evi- 
dence of  statements  made  by  fbe  accused 
subsequent  to  the  assault  the  state  claimed 
to  have  established  his  identity  as  the  guilty 
IMirty.  The  families  of  Brachwltz  and  the 
accused  had  been  acquainted  with  each  other 
tor  some  time,  and  had  exchanged  visits 
frequently.  They  lived  upon  different  high- 
ways, and  the  distance  between  them  could 
be  considerably  shortened  by  going  across 
lots  by  an  existing  path.  The  state  claimed 
to  have  proved  that  the  defendant,  who,  was 
of  Intemperate  habits,  was  unwarrantably 
suspicious  of  his  wife,  and  that  for  six 
months  prior  to  the  assault  had  entertained 
feelings  of  ill  will  toward  Brachwitz,  and 
resented  any  attention  or  kindness  shown 
by  him  to  her,  and  was  jealous  of  him,  and 
shortly  before  the  assault  had  said  to  two 
different  persons  that  he  would  kill  Brach- 
wltz. About  a  month  before  the  assault  the 
defendant's  wife  had  left  him  owing  to  bis 
intemperate  habits. 

The  defendant  claimed  that  he  was  not  at 
Brachwitz's  house  on  the  night  of  the  assault. 
He  testified  that  although  be  disapproved 
of  Brachwitz's  conduct  be  had  no  desire 
to  kill  or  injure  him.  Upon  bis  direct  exam- 
ination, the  defendant,  having  testified  that 
ixe  "never  had  any  feeling  toward  Brachwltz, 
only  I  thought  he  did  not  do  right  towards 
moving  the  furniture  from  my  house,"  was 
asked,  for  the  purpose  of  showing  his  state 
of  mind,  the  following  questions,  which 
-were  excluded:  "Did  you  suspect  any  crim- 
inal conduct?"  "Did  you  believe  that  Brach- 
witz bad  been  guilty  of  any  wrongful  act 
with  your  wife?" 

A  shirt  worn  by  Brachwitz  on  the  night  of 
tbe  assault  was  produced,  and  having  been 
Identified  by  him,  and  a  cut  therein  having 
been  testified  by  him  to  have  been  where 
tie  was  cut  at  the  time  of  tbe  assault,  was 
received  in  evidence,  against  the  defendant's 
objection. 

One  Hurley,  called  by  the  state,  testified 
tliat  be  had  gone  over  the  route  from  Bracb- 
-wltz's  house  to  the  defendant's  house,  which 
is  tbe  route  by  which  the  state  claimed  tbe 
accused  must  liave  gone  on  the  night  of  tbe 


assault  and  was  asked,  against  the  defend- 
ant's objection,  "How  long,  In  your  opinion, 
would  it  take  a  man  going  at  ordinary  gait 
to  go  over  the  road  which  yon  have  just 
described?"  The  same  witness  was  permit- 
ted, against  tbe  objection  of  the  defendant 
to  testify  that  the  latter  stated  to  him  that 
for  the  last  six  months  prior  to  the  assault 
he  had  considerable  feeling  against  Brach- 
witz, but  prior  to  that  time  he  considered 
that  they  were  on  friendly  terms. 

The  defendant  offered  evidence  to  prove 
that  he  bad  always  been  a  man  of  peaceful 
character.  In  rebuttal  the  state  proved  by 
the  record  of  a  justice  court  tliat  he  had 
been  convicted  of  an  assault  upon  his  wife. 
Of  the  justice  who  had  been  called  by  the 
state  to  produce  the  record,  tbe  defendant 
pn  cross-examination,  asked  the  following 
question,  and  It  was  excluded:  "Did  the  evi- 
dence In  this  case  turn  largely  on  intoxica- 
tion?" 

In  its  charge  the  court  said  to  the  jury: 
"Evidence  has  been  offered  as  to  tbe  gen- 
erally peaceable  character  of  the  accused. 
Evidence  of  this  sort  is,  of  course,  never 
pertinent  as  a  defense  to  a  charge  of  crime 
clearly  established.  Its  place  in  the  case 
is  more  limited.  In  a  close  or  doubtful  case, 
such  evidence  may  avaO  one  so  accused  by 
raising  a  doubt  based  trpon  the  improbabil- 
ity of  guilt  of  one  of  generally  peaceable 
character."  As  to  the  question  of  malice,  tbe 
court  charged  as  follows:  "This  malice  [mal- 
ice aforethought]  ia  the  characteristic  mark 
of  all  murder,  as  distinguished  from  the 
lesser  offense  of  manslaughter  which  lacks 
it"  "It  therefore  becomes  Important  for 
you  to  consider  carefully  what  is  meant  by 
malice  aforethought  known  to  the  law  of 
homicide.  It  does  not  mean  simply  hatred 
or  ^eciflc  animosity,  •  •  •  but  it  ex- 
tends to  and  embraces  generally  the  spirit 
or  state  of  mind  with  which  one  approaches 
and  commits  a  given  fierce  act  It  may,  of 
course,  be  discoverable  in  a  specific  deliber- 
ate intent  to  kill,  but  may  also  be  inferred 
or  implied  from  circumstances  which  show 
a  wanton  and  depraved  spirit  a  mind  bent 
on  mischief  and  evU,  without  regard  to  their 
consequences.  It  has  been  said,  and  I  com- 
mend tbe  definition  to  you  as  a  most  com- 
prehensive one,  tliat  malice  in  this  sense  in- 
cludes all  those  states  of  mind  in  which  a 
homicide  la  committed  without  legal  Justifi- 
cation, extenuation,  or  excuse.  If  I  have 
made  this  matter  clear,  you  will  see  that  to 
constitute  tbe  crime  charged  In  the  informa- 
tion the  elements  of  an  assault  with  the 
concurrently  existing  intent  to  kill,  must ' 
have  been  shown,  and  in  addition  to  those 
elements  you  must  be  satisfied  that  he  acted 
with  malice  aforethought  as  I  liave  defined 
that  term  to  you.  ♦  •  •  To  sum  up, 
then,  if,  on  the  whole  case,  yon  are  satisfied, 
beyond  all  reasonable  doubt  that  Brachwitz 
was  assaulted  on  the  night  In  question,  that 
there  was  a  concurrent  Intent  by  hla  assail- 
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ant  to  km  bin,  and  tbat  the  attack  was  with 
malice,  as  I  have  defined  that  term  to  you, 
and  are  further  satisfied  beyond  all  reason- 
able doubt  that  the  accused,  McGulre,  was 
the  assailant,  your  verdict  must  be,  'Guilty  as 
diarged.'  If  yon  are  so  satisfied  of  all  these 
enumerated  elements,  save  alone  malice,  but 
entertain  a  reasonable  doubt  that  the  attack 
was  a  malicious  one.  then  your  verdict  must 
be^  'Oullty  of  an  assault  with  Intent  to  kllL' " 

George  B.  Been  and  Charles  H.  Harrl- 
man,  for  appellant  Amon  A.  Ailing,  for 
the  State. 

THAXEm,  T.  (after  stating  the  facts  as 
above).  Section  1535  of  the  General  Stat- 
utes is  a  portion  of  an  act  concerning  In- 
iletermlnate  sentences,  which  was  passed  in 
1901.  That  act  excepts  certain  cases  from 
its  operation,  and  as  to  all  others,  where  a 
state  prison  sentence  Is  provided  by  then 
existing  laws,  it  provides  that  the  court 
shall  not  fix  a  definite  term  of  imprisonment, 
but  shall  establish  a  maximum  and  minimum 
term  for  which  the  convict  may  be  held  in 
the  prison;  the  maximum  term  so  fixed  not 
to  exceed  the  maximum  prescribed  by  law 
for  the  olfense  of  which  he  has  been  convict- 
ed, and  the  minimum  to  be  not  less  than  one 
year.  The  act  provides  that  any  person  so 
sentenced,  after  having  been  confined  In 
the  prison  for  not  less  than  the  minimum 
term,  may  be  allowed  to  go  at  large  on  parol 
of  the  board  of  parol,  If  in  their  Judgment 
be  will  lead  an  orderly  life,  If  so  set  at 
liberty.  The  purpose  of  the  act '  doubtless 
was  to  encourage  and  bold  out  hope  to  the 
convict  that  by  good  conduct  and  reform  be 
may  secure  his  liberty  after  the  expiration 
of  the  minimum  term,  or  at  most  before  he 
has  served  the  maximum  sentence.  At  the 
time  this  statute  was  passed,  some  of  the 
existing  statutes  prescribing  punishment  in 
the  state  prison  fixed  a  minimum  term  only, 
some  fixed  the  maximum  only,  and  some 
fixed  both  the  maximum  and  the  minimum. 
A  general  law  provided  that,  except  in  the 
case  of  tramps,  no  sentence  to  the  state  prison 
should  be  for  less  than  one  year.  The  law 
providing  the  penalty  for  assault  with  in- 
tent to  murder  (General  Statutes,  Revision 
1888,  {  1404)  then  fixed  the  minimum  only. 
The  sentence  was  to  be  Imprisonment  In  the 
state  prison  not  less  than  10  years.  The 
purpose  and  effect  of  the  Indeterminate  sen- 
tence law  was  to  prevent  the  fixing  of  a 
determinate  sentence  by  the  court  which  sen- 
tenced the  convict  It  was  bound  to  fix  a 
minimum,  as  well  as  a  maximum,  term. 

Had  there  been  no  change  In  the  statutes 
existing  at  the  time  this  act  was  passed,  the 
court  might,  by  virtue  of  it,  have  fixed  a 
minimum  term  below  that  established  by  the 
existing  law.  The  eftect  of  It  would  have 
been  to  amend  the  then  existing  statutes  re- 
lating to  punishment  In  the  state  prison. 
Bat  at  the  same  session  of  the  Legislature 


at  which  this  act  waa  passed  a  general  revi- 
sion of  the  statutes  was  made  known  as  the 
Bevlslon  of  1002,  now  In  force.  In  that  revi- 
sion, no  mlnlmnm  term  of  imprisonment  la 
provided,  when  the  punishment  may  be  In 
the  state  prison,  except  in  the  case  of  as- 
sault with  Intent  to  murder.  For  this  of- 
fense It  prescribes  a  punishment  of  not  less 
than  10  nor  more  than  30  years.  Section 
1146.  The  minimum  of  10  years,  aa  provided 
In  the  Revision  of  1888,  and  which  has  long 
been  the  minimum  punishment  for  this  of- 
fense, waa  thus  retained,  and  a  maximum 
term  provided. 

[1,  n  This  revision  Is  to  be  held  to  contain 
the  ehtire  statute  law  of  the  state  In  force 
when  it  went  into  effect  Eld  v.  Gorham,  20 
Conn.  8,  15.  Sections  1146  and  1535  ar« 
thus  parts  of  one  act  of  revision,  regardleaa 
of  the  date  at  which  they  were  originally 
passed.  Section  1146  is  in  effect  a  new  stat- 
ute, passed  in  1901.  It  was  then  changed 
by  fixing  a  maximum  punishment  It  ia  not 
to  be  presumed  that  the  minimum  term  waa 
allowed  to  remain  without  purpose,  since  In 
the  case  of  all  other  statutes  providing  a 
minimum  that  provision  was  eliminated  ta 
the  revision.  The  offense  Is  and  always  haa 
been  treated  In  the  statutes  aa  one  of  th« 
most  grave.  It  was  formerly  punishable  by 
imprisonment  for  life.  Statutes,  Revision  of 
1821.  It  ia  possible  that  in  respect  to  this 
offense  i^  was  deemed  well  that  tbe  court 
should  be  limited,  as  It  had  been  for  more 
than  60  years,  In  Its  discretion  as  to  tbe 
minimum  punishment 

Section  1146,  if  any  effect  la  to  be  given  to 
the  provision  fixing  the  minimum  term,  does 
not  allow  the  court  imposing  sentence  any 
discretion  to  sentence  for  a  minimum  term 
of  less  than  10  years.  But  section  1636,  in 
providing  that  the  minimum  shall  not  be 
less  than  one  year,  is  not  Inconsistent  with 
this,  for  It  does  not  prevent  tbe  imposition  of 
a  minimum  sentence  of  10  years  in  thia  case. 
The  two  sections  can  thus  be  given  effect 
and  apply  to  cases  of  this  character.  The 
trial  court  was  right.  In  so  construing  them. 

[3]  The  testimony  of  Hurley  that  the  ac- 
cused, shortly  after  the  assault  was  commit- 
ted, stated  to  him  that  for  six  months  be  bad 
considerable  feeling  against  Brachwitz,  bat 
prior  to  that  time  he  considered  they  were 
on  friendly  terms,  was  properly  admitted  aa 
tending  to  show  motive  on  the  part  of  the 
accused. 

[4,  6]  The  accused  was  permitted  to  testify 
as  to  his  feelings  toward  Brachwitz,  and  that 
be  had  no  desire  to  Injure  him,  but  was  not 
permitted  to  testify  whether  he  suspected 
any  criminal  or  wrongful  conduct  on  the  tat- 
ter's part  with  the  wife  of  the  accused.  Tbe 
state  made  no  claim  that  anything  wrongful 
had '  occurred  between  the  two.  Its  daim 
was  that  the  accused  was  nnwarrantably 
suspIOioua  of  hla  wife  and  Jealous  of  any  a^ 
tention  shown  her  by  Brachwitz.  Tbe  ex- 
cluded teatlmouy,  therefore,  did  not  tend  t» 
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rebat  the  claim  and  evidence  of  the  state,  pr 
to  disprove  the  motive  which  It  claimed  to 
have  established.  It  is  claimed  as  tending 
to  show  the  state  of  mind  of  the  accused,  as 
bearing  upon  the  question  of  intent  and  the 
degree  of  the  crime.  The  accused  having  tes- 
tified tliat  be  had  some  feeling  against 
Brachwitz,  the  fact  that  It  did  not  arise  out 
of  the  belief  that  there  had  been  wrongful 
and  criminal  condoct  between  his  wife  and 
Brachwitz  could  not  have  availed  the  accu»- 
ed,  if  the  jury  found  that  he  left  his  home 
at  midnight  and  went  several  miles  to  that 
of  Brachwitz,  and  there  assaulted  blm  in  his 
own  home  with  a  razor.  Whether  his  111 
feeling  arose  out  of  unfounded  or  well-found- 
ed jealousy  would  not  affect  the  Intent  with 
which  the  crime  was  committed,  or  the  de- 
gree of  the  crime.  If,  therefore,  the  testi- 
mony was  not  inadmlwible.  It  Is  clear  that 
the  accused  was  not  Injured  by  its  exclusion. 

[6]  It  was  proper  to  admit  in  evidence,  as 
an  exhibit,  the  shirt  worn  by  Brachwitz  at 
the  time  of  the  assanit  It  was  admissible 
as  tending  to  lAow  the  location  and  size  of 
the  cut  claimed  to  have  been  inflicted  upon 
Brachwlt»  while  he  was  in  bed.  No  ground 
for  the  objection  to  its  admission  is  stated 
upon  the  record,  and  none  Is  urged  In  argu- 
ment here,  except  that  It  appeared  that  the 
shirt  had  been  washed  after  the  assanit  and 
before  it  was  produced  In  evidence.  This 
fact  wonld  not  affect  the  location  or  size  of 
the  cats,  to  prove  which  it  was  apparently 
received. 

[7]  The  testimony  of  Hurley  as  to  the 
length  of  time  it  would  take  a  man  at  ordi- 
nary gait  to  go  from  the  house  of  Brachwitz 
to  the  McGulre  house  was  competent  testi- 
mony. The  objection  to  its  admission  was 
placed  upon  the  ground  that  Hurley  had  not 
had  exi)erlence  which  wonld  justify  him  in 
giving  an  opinion.  It  appears  that  the  wit- 
ness had  gone  over  the  route  claimed  by  the 
state  to  be  the  one  by  which  the  accused 
went  home  after  the  assault.  It  Is  claimed 
that  as  the  witness  went  over  the  route  by 
daylight  he  was  not  qualified  to  testify  as 
to  the  time  required  at  night  to  make  the 
passage.  But  this  was  not  the  qnestion  ask- 
ed of  him.  The  time  required  by  daylight 
would  be  some  guide  for  the  Jury  In  deter- 
mining the  time  required  to  make  the  trip 
by  night,  by  one  familiar  with  the  route. 
The  objection  goes  to  the  weight,  rather  than 
to  the  admissibility,  of  the  testimony. 
-  [S]  The  question  put  to  the  Justice  who 
^produced  the  record  of  the  conviction  of  the 
accused  was  not  proper  cross-examination, 
and  was  properly  excluded.  The  record 
spoke  for  Itself  as  to  the  offense  of  which 
the  accused  was  convicted,  and  it  was  of  no 
Importance,  if  true,  that  the  evidence  at  the 
trial  turned  largely  oh  intoxication,  and  on 
tills  ground,  also,  it  was  proper  to  exclude  it 

[I]  To  constitute  an  assault  with  Intent  to 
mnrder,  the  assanit  must  be  such  that,  If 
saccessfol,  the  crime  would  be  murder. 


[II]  There  must  be  an  assault,  therefore, 
with  malice  aforethonght  and  with  Intent 
to  kill,  for  there  can  be  no  murder  without 
malice  aforethought,  and  an  intent  to  mur- 
der includes  an  Intent  to  kill.  The  Intent 
relates  to  the  condition  of  mind  of  the  per- 
son who  commits  the  assault;  his  purpose  in 
making  it  The  intenjt  or  purpose  to  kill 
may  spring  from  proper  motives,  such  as 
the  desire  to  save  the  life  of  self  or  child 
when  threatened  with  death;  or  it  may 
arise  from  improper  motives,  as  from  hatred 
towards  the  person  assaulted,  or  from  an 
evil  design  in  general,  a  wanton  and  deprav- 
ed spirit,  a  mind  regardless  of  social  duty 
and  fatally  bent  on  mischief. 

[11]  When  a  homicide  Is  committed  with- 
out legal  Justification  or  excuse  and  with- 
out an;  .extenuating  <drcumstance8  in  law, 
the  law  says  that  it  Is  done  with  malice 
aforethought,  and  is  murder.  The  malice 
in  such  case  is  implied,  unless  the  evidence 
dl8(do8es  that  th»  deed  waB  actuated  by  ex- 
press malice,  as  by  hatred  or  ill  will.  When 
an  assault  is  thus  actuated  by  malice,  the 
malice  of  necessity  must  antedate  the  in- 
tent and  co-operate  with  it  in  producing  the 
act,  and,  no  matter  for  kow  short  a  time  it 
existed  previous  to  the  forming  of  the  Intent 
to  kill,  it  is  malice  aforethought  An  as- 
sault committed  under  such  circumstances 
is  an  assault  with  intent  to  murder.  State 
T.  Fiske,  68  CX>nn.  388,  391,  28  Att.  572. 

[12]  Malice  aforethought  relates,  not  mere- 
ly to  the  state  of  mind  of  the  person  who  un- 
lawfully kills  another,  but  to  the  moral  as- 
pects of  the  act  as  indicated  by  all  the  condi- 
tions and  circumstances  attending  It  The 
circumstances  may  in  law  justify  or  excuse 
the  killing,  or  they  may  extenuate  it,  if 
death  results,  thus  reducing  the  crime  to 
manslaughter;  and  hence  an  assault  with 
intent '  to  kill,  under  such  circumstances, 
would  be  one  vrithout  malice  aforethought 
The  law  defines  the  circumstances  under 
which  the  killing  of  one  person  by  another 
is  Justified  or  excused,  or  so  far  extenuated 
as  to  reduce  the  cj^e  to  manslaughter. 
Such  killing  is  without  malice  aforethought; 
any  other  unlawful  killing  of  one  person  by 
another  is  a  klUlng  with  malice  aforethought. 

[13]  The  Jury  in  the  present  case  were 
given  the  definition  of  maUce  long  recognized 
as  correct  by  the  courts  of  this  state.'  And 
they  were  told  that  to  constitute  the  crime 
charged  the  assault,  with  the  concurrently  ex- 
isting intent  to  kill,  must  have  been  shown, 
and  that  in  addition  to  these  elements  they 
must  be  satisfied  that  the  accused  acted  with 
malice  aforethought,  as  that  term  had  been 
defined  to  them;  and,  again,  that  to  convict 
they  must  find  that  the  attack  was  made 
Krlth  malice.  It  is  claimed  that  malice,  and 
not  malice  aforethought,  had  been  defined 
to  the  Jury,  and  that  they  must  have  been 
misled  by  the  (Aiarge.  It  is  true  that  the 
Jury  were  not  told  that  malice  aforethought 
means  malice  prepease,  and  that  It  must 
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exist  prior  to  the  assault  and  co-operate  witli 
it  But  they  were  told  that  to  convict  they 
must  find  that  the  attack,  was  made  with 
malice.  Under  this  instruction,  the  Jury  to 
convict  must  have  found  that  malice  existed 
prior  to  the  assault,  which  Batisfies  the  de- 
fendant's claim. 

[14]  It  was  not  the  duty  of  the  court  to 
define  the  term  "aforethought"  It  has  been 
said  by  high  authority,  and  we  think  cor- 
rectly, that  it  is  practically  impossible  to 
so  define  and  explain  the  term  "malice 
aforethought"  as  to  bring  it  within  the  com- 
prehension of  the  average  Juror.  In  most 
cases  a  more  practical  and  helpful  charge  can 
be  given,  without  any  attempt  to  define  the 
crime  charged,  or  the  elements  of  it,  to  the 
Jury.  They  are  to  find  the  facta  in  the  par- 
ticular case  before  them.  The  court  is  to 
apply  the  law  to  the  facts.  As  we  said,  in 
Morris  v.  Piatt  32  Conn.  75,  82,  it  is  not  for 
Juries  to  apply  "great  principles"  to  the 
inrtlcular  facts  claimed  and  found.  That  is 
for  the  court  As  the  court  speaks  In  ad- 
vance of  the  finding,  its  duty  can  best  be 
performed  by  calling  the  Jury's  attention  to 
the  evidence  and  claims,  and  telling  them 
what  the  conclusion  of  the  law  is  upon  each 
state  of  facts  which  they  may  be  warranted 
In  finding  upon  the  evidence,  and  instructing 
them  as  to  the  verdict  which  they  should 
render  upon  each  of  the  states  of  fact  which 
may  be  found.  The  Jury's  attention  is  thus 
directed  to  what  is  helpful  to  them  in  the 
performance  of  their  duty,  and  are  saved 
from  the  embarrassment  and  confusion  which 
is  likely  to  result  from  a  mass  of  definitions 
which  are^  in  most  cases,  of  little  practical 
value  to  them  in  reaching  a  verdict 

[16]  The  court  In  the  present  instance  not 
only  gave  the  customary  charge  as  to  malice, 
but  told  the  Jury  that  it  includes  all  those 
states  of  mind  in  which  a  homicide  Is  com- 
mitted without  legal  Justification,  extenua- 
tion, or  excuse.  A  practical  definition  of 
malice  aforethought  was  thus  given  them 
which,  nnder  the  circumstances  of  the  case, 
was  a  far  better  guide  to  a  correct  determi- 
nation of  the  case  than  the  most  elaborate 
discussion  of  the  subject  would  have  been. 
There  was  no  claim  that  there  was  any  Jus- 
tification or  excuse  for  the  assault  or  any 
circumstances  which,  if  it  was  committed 
by  the  accused  and  death  had  resulted,  would 
have  extenuated  the  crime  and  reduced  it  to 
manslaughter.  The  defense  was  that  the 
defendant  did  not  commit  the  assault  The 
Jnry  must  have  found  that  he  committed, 
and  with  the  Intent  to  kill;  and,  as  there 
were  no  circumstances  of  Justification,  ex- 
tenuation, or  excuse  before  them,  no  barm 
could  have  come  to  the  accused,  had  the 
court  in  fact  failed  to  tell  the  Jnry  what 
malice   aforethought   is. 

Under  early  English  statutes  denying  bene- 
fit of  clergy,  the  crime  of  murder  was  prac- 
tically limited  to  cases  of  willful,  deliberate, 
and  premeditated  killing,  and  it  was  then 


eapential  that  the  indictment  should  charge 
that  the  accused  committed  the  homldde 
with  malice  aforethought  At  this  time  the 
malltia  pnecogltata  essaitlal  to  the  crime 
was  express  malice  existing  prior  to  and  in- 
spiring the  killing.  When  later  it  was  held 
by  the  courts  that  this  malice  could  be  im- 
plied, the  effect  was  to  extend  the  crime  of 
murder  so  as  to  include  cases  which  are  not 
deliberate  and  premeditated.  And  it  has  so 
remained.  After  the  crime  had  been  thus  ex- 
tended, the  words  "malice  prepense"  or 
"malice  aforethonght,"  In  their  strict  literal 
sense,  did  not  accurately  define  the  crime. 
The  approved  definition  of  murder,  however, 
has  continued  to  be  "the  unlawful  killing 
of  a  human  being  with  malice  aforethought" 
And  it  has  been  customary  to  define  malice 
aforethought  in  trials  for  unlawful  homicide, 
or  attempted  unlawful  homicide,  as  well 
since  the  repeal  of  the  English  statutes  re- 
ferred to  as  before  their  repeal,  when  it  was 
an  indispensable  ingredient  of  the  only  kind 
of  murder  known  to  the  law;  that  is,  a  wUl- 
fnl,  deliberate,  and  premeditated  killing. 

[16]  In  the  light  of  its  historical  develop- 
ment, and  in  view  of  the  diflSculty  of  so 
stating  the  subject  as  to  give  the  Jury  a  fair 
comprehension  of  it  it  is  the  better  way  in 
charging  the  Jnry  that  the  trial  Judge  do 
not  attempt  snch  definitioii,  further  than  to 
say  that  while  malice  aforethought  la  one 
of  the  necessary  ingredients  of  the  crime  of 
murder,  if  they  find  proven  beyond  a  rea- 
sonable doubt  the  commission  of  a  homicide, 
and  that  it  was  perpetrated  without  legal 
Justification  or  excuse,  and  without  circum- 
stances of  legal  extenuation,  the  crime  prov- 
ed is  murder.  It  would  then  be  unnecessary 
to  attempt  the  definition  of  murder  or  malice 
aforethought  or  to  tell  the  Jury  that  maUce 
is  implied  from  such  a  killing. 

A  clear  statement  of  the  acts  which  would 
constitute,  in  the  terms  of  our  statute,  mur- 
der In  the  first  degree,  together  with  an  ex- 
planation of  the  meaning  of  such  words  as 
may  require  explanation,  will  sufflclently  in- 
form the  Jury  as  to  what  Is  murder  in  the 
first  degree,  and  by  the  terms  of  the  statute 
"all  other  kinds  of  murder  shall  be  murder 
in  the  second  degree." 

[17]  It  would,  of  course,  be  necessary  to  In- 
struct the  Jury,  in  an  appropriate  case,  as  to 
what  the  law  means  by  Justifiable  or  ex- 
cusable, under  the  circumstances  of  the  case, 
and  what  the  law  means  by  extenuation,  re- 
ducing the  crime  to  manslaughter,  under  the 
circumstances  of  the  case.  When  there  are 
present  no  circumstances  in  law  Justifying, 
excusing,  or  extenuating  the  homicide,  and 
no  claim  that  any  such  are  present  the  trial 
Judge  ought  to  so  state  to  the  Jury,  leaving 
the  issue  of  guilt  between  murder  of  the 
first  and  second  degrees. 

[16]  As  a  person  of  previous  good  (diat^ 
acter  may  commit  an  assault  proof  of  bis 
good  or  i>eaceable  character  is  not  a  defense 
to  the  chargeb    The  evidence  may  fully  bb- 
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taUish  tbe  guUt  of  the  accased,  although  it 
also  clearly  establishes  to  the  Jury's  satls- 
Tactlon  that  he  had  previously  borne  a  good 
character.  But  It  Is  less  probable  that  such 
a  person  would  commit  crime  than  that  one 
of  bad  character  should  do  so,  and  In  cases 
where  the  evidence  to  prove  the  main  fact 
or  to  connect  the  accused  with  It  is  closely 
balanced,  the  fact  of  good  character  has  and 
Bhonld  have  weight  In  determining  tbe  ques- 
tion of  guilt 

[11,  20]  Trial  courts  may  properly  call  the 
Jnry's  attention  to  these  facts,  and  when 
requested  should  do  so.  This  is  what  was 
done  in  the  case  before  u&  The  court  was 
calling  the  Jnry's  attention  to  the  defendant's 
claims  and  evidence,  and  instructing  them  as 
to  the  application  and  weight  of  the  evi- 
dence, and  having  spoken  of  his  claim  of 
alibi,  the  claim  that  he  had  no  animosity  to- 
ward Brachwltz,  the  court  spoke  of  the  evi- 
dence as  to  character  in  the  language  com- 
plained of.  Tills  was  not,  as  claimed,  an  in- 
struction that  the  Jury  should  consider  only 
a  part  of  the  evidence  In  the  case,  or  should 
consider  this  evidence  separate  and  apart 
from  the  other  evidence.  The  Jury  could 
not  have  so  understood,  for  the  court,  in 
closing  this  part  of  its  charge  relating  to  the 
defendant's  claims  and  evidence,  said  to  them, 
"Tou  will  therefore  give  all  this  testimony 
of  the  defense  careful  consideration  for  its 
proper  purpose,  and  determine  in  connection 
with  the  state's  evidence  where  the  truth 
lies."  In  a  sense,  the  evidence  of  character 
was  to  be  considered  by  Itself,  to  determine 
whether  tbe  accused  bore  the  character  claim- 
ed. If  this  fact  was  proved,  it  wbs  a  cir- 
cnmstance  to  be  weighed  with  the  other  facts 
which  were  established.  If  the  others,  so 
considered,  so  clearly  established  the  fact 
that  the  accused  committed  the  crime  that 
there  was  no  reasonable  doubt  of  it,  the  fact 
of  his  good  character  was  no  longer  of  any 
w^ght.  It  was  proper  to  so  Instruct  the 
Jury  telling  them  at  the  same  time,  as  was 
done,  that  they  were  to  consider  allthe  evi- 
dence together  in  reaching  their  conclusion. 

[21]  Some  other  exceptions  were  taken  to 
mlinga  on  evidence  and  portions  of  the 
charge,  which  were  not  pursued  in  the  argu- 
ment, and  need  not  be  considered  here. 

There  Is  no  error.  The  other  Judges  con- 
carred. 

(84  Conn.  SM) 

GRIEVANCE   COMMITTEE   v.   ENNIS. 

(Snpreme  Court  of  Errors  of  Connecticut. 

July  31,  1911.) 

1.  Attobkbt  and  Client  (§  44*)  —  Miscon- 
duct—Acts  OONSTITUTING. 

An  instiruction  giyen  by  an  attorney  to  his 
client  not  to  priyately  settle  a  claim  for  per- 
sonal injury  which  he  was  employed  to  prose- 
cute is  not  mificonduct. 

[E/d.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  55,  56,  62;  Dec.  Dig.  | 
44.*t 


2.  Attobnkt  and  Clmht  d  44*)  — Miscon- 
duct—Acts  CONSTITnTINO. 

It  WBS  not  professional  miscondnct  for  an 
attorney  to  settle  a  claim  for  personal  injury 
without  first  reporting  tbe  oSer  of  settlement, 
where  he  was  authorized  to  settle,  and  the  set- 
tlement appears  to  have  l)een  favorable  to  the 
client. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  §  44.*] 

8.  Atiosnkt  and  Cusnt  (|  44*)  — Suspen- 
sion or  Attobnet— Gbounds. 

That  an  attorney,  who  contracted  with  a 
minor  to  prosecute  a  claim  for  personal  injury 
for  one-half  the  recovery,  charged  that  sum  for 
making  a  settlement,  does  not  riiow  misconduct 
warranting  his  suspension;  no  corrupt  motive 
appearing. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Dec.  Dig.  {  44.*] 

4.  Attorney  and  Client  (|  148*)  — Pees  — 

"b3xt0bxi0nat«." 

An  attorney's  charge  for  professional  serv- 
ices Is  not  extortionate  unless  oppressive  or  il- 
legal. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  H  828-^29;  Dec.  Dig.  | 
143.*] 

6.  ArroBNET  and  Client  (|  147*)  —  Oontik- 
8ENT  Fees— Vauditt  or  Contract. 

An  attorney's  contract  for  a  contingent  fee 
of  one-half  of  recovery  for  personal  injniy  is 
not  illegal  if  made  fairly,  and  without  taking 
advantage  of  the  ignorance  or  necessities  of  the 
client 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  351;   Dec.  Dig.  |  147.*] 

6.  Infants  (|  47*)— Conteacts— Validity. 

Contracts  of  an  infant  are  generally  void- 
able only  and  not  void,  and  especially  when 
they  are  beneficial  to  the  infant 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cmt 
Dig.  i  99;  Dec.  Dig.  {  47.*] 

7.  OUABDIAN  AND   WaBD    (f  88*)— AUTHOBITT 
OF  GUABDIAR— SkTTLEUBNT  Or  CLAIMS. 

An  infant's  guardian,  acting  In  good  faith 
and  not  contrary  to  law  or  an  order  of  the  pro- 
bate court  can  compromise  a  daim  for  person- 
al injury  to  the  ward. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  i  147 ;    Dec.  Dig.  |  33.*] 

8.  Attoenet  and  Client  (§  44*)  —  Scbfbn- 
bion  or  Attobnet— Gbounds. 

It  is  not  professional  miscondnct  warrant- 
ing suspension  of  an  attorney  that  he  concealed 
weakness  of  his  client's  case  in  obtaining  set- 
tlement of  her  claim,  especially  where  the  other 
parties  knew  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Dec  Dig.  i  44.*] 

9.  Attobnet  and  Client  (f  52*)  — Suspen- 
sion OF  Attobnet— Pboceedings. 

Dealings  not  charged  as  ground  for  sus- 
pension of  an  attorney  may  not  be  made  a 
ground  for  an  order  of  suspension. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient  Cent  Dig.  U  69,  70 ;  Dec.  Kg.  |  52.*] 

10.  Tbial   (S  893*)-;KNDiNas. 

Facts  contained  in  paragraphs  of  a  draft 
finding,  marked  "proven,"  will  be  treated  as  ■ 
parts  of  the  findings  of  facts. 

[ESd.  Note.— For  other  cases,  see  Trial,  Dea 
Dig.  I  893.*] 

Appeal  from  Superior  Court,  Fairfield 
County;   Luden  F.  Burpee,  Judge. 

Proceeding  by  Grievance  Committee  agrainst 
George  H.  Ennls,  an  attorney.    From  a  Judg- 
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ment  of  anspenslon,  reepondent  appeals.    Be^ 
versed. 

Tbe  complaint .  of  the  Grievance  Commit- 
tee, dated  June  20,  1900,  and  filed  in  tbe 
superior  court  July  15,  1909,  alleges  that  in 
February,  1909,  one  Nellie  Scliuster,  a  Rus- 
sian girl,  19  years  of  age,  and  unable  to 
speak  or  understand  English,  employed  the 
respondent,  an  attorney  at  law,  to  prosecute 
a  claim  against  the  Warner  Bros.  Company 
of  Bridgeport  for  an  Injury  she  had  sustain- 
ed whUe  In  its  employ;  that  understanding 
from  the  statement  of  the  respondent  that 
he  could  procure  for  her  several  thousand 
dollars,  and  that  she  was  not  to  accept  any 
sum  said  company  might  otCer  In  settlement 
of  her  dalm,  she  agreed  that  said  attorney 
should  receive  for  his  services  one-half  of 
the  amount  be  might  obtain;  that  the  com- 
pany thereafter  offered  her  $300,  which  she 
refused;  that  upon  his  apI)llcation,  and  at 
her  request,  tbe  respondent  was  appointed 
her  guardian;  that  he  advised  a  conference 
with  the  company  with  a  view  to  settlement, 
promising  tliat  before  accepting  any  settle- 
ment he  would  report  to  her;  that  after- 
wards without  reporting  to  her,  and  without 
autltority  from  the  court  of  probate,  he  set- 
tled the  claim  for  $500  and  retained  $250  for 
his  services,  and  ofTered  Miss  Schuster  the 
remaining  $250,  which  she  refused ;  that  tbe 
sum  BO  retained  by  tbe  respondent  for  bis 
services  was  "excessive  and  unjust,  and  his 
agreement  with  bis  said  ward  as  to  his  fee 
was  Imiffoper."  To  this  complaint  tbe  re- 
spondent filed  a  special  answer  stating  tbe 
-circumstances  of  bis  employment  by  Miss 
Schuster,  and  of  the  settlement  of  the  claim, 
all  of  which  averments  were  either  admitted 
by  tbe  reply  of  the  state's  attorney,  who 
prosecuted  tbe  complaint  in  tbe  superior 
court,  or  were  practically  found  true  upon 
tbe  trial.  The  facts,  stated  either  in  the  find- 
ing of  tbe  trial  judge,  or  in  the  paragraphs 
■of  the  draft  finding  marked  "proven,"  were 
in  substance  these: 

March  23, 1909,  Miss  Schuster,  a  minor  and 
a  foreigner  who  did  not  speak  English, 
through  her  sister  and  brother-in-law,  re- 
quested one  Nelklnd,  an  interpreter,  to.  bring 
tbe  respondent  to  her  said  brother-ln-Iaw's 
house  in  order  that  she  might  consult  him 
as  to  obtaining  redress  from  the  Warner 
Bros.  Company  for  an  injury  she  had  sus- 
tained while  in  their  employ.  In  compliance 
with  such  request  the  respondent  visited  Miss 
Schuster,  who  was  then  confined  to  her  bed 
from  said  injury,  and  she,  through  said  in- 
terpreter and  In  the  presence  of  her  brother 
and  sister,  and  brother-in-law,  told  the  re- 
spondent how  she  was  injured,  and  that 'it 
was  while  doing  an  act  directed  by  tbe  fore- 
woman of  the  room  in  which  she  was  work- 
ing, and  that  many  of  her  associates  would 
testify  that  she  was  so  directed  to  do  said 
act  During  the  Interview  Miss  Schuster, 
through  the  interpreter,  asked  the  respond- 
ent if  be  would  take  tbe  case^  and  if  so 


what  his  cbatcies  would  be.  The  respondent 
replied  that  be  would  take  tbe  case,  "upon 
the  payment  to  him  of  reasonable  counsel 
fees  as  the  work  progressed."  Miss  Schuster, 
her  brother-in-law  and  sister,  through  the 
Interpreter,  replied  that  "they  had  no  money 
to  pay  him  in  that  way."  Thereupon  tbe  re- 
spondent, through  tbe  interpreter,  "suggest- 
ed he  would  take  the  case  upon  her  giving 
him  one-half  the  money  he  could  obtain  from 
the  Warner  Bros.  Company."  To  this  pro- 
posal they,  including  Miss  Sdioster,  agreed 
through  said  Interpreter.  The  respondent 
said  he  would  bring  a  suit  for  $5,000  or  $10,- 
000  and  obtain  a  large  sum,  and  said  agree- 
ment was  made  with  that  understanding. 
The  respondent  told  Miss  Schuster  not  to 
accept  any  offer  of  settlement  as  he  could 
get  more  if  it  was  left  to  bim.  Miss  Schuster 
and  her  relatives  promised  to  obtain  tbe 
names  and  presence  at  said  boose  of  witness- 
es in  her  behalf.  On  the  Slat  of  March,  1909, 
the  respondent,  upon  an  application  signed 
by  Miss  Schnster,  was  appointed  by  tbe 
court  of  probate  her  guardian  for  the  purpose 
of  bringing  suit  or  adjusting  ber  claim. 

In  April  tbe  respondent  visited  Miss 
Schuster  to  interview  witnesses,  but  none  ap- 
peared, nor  were  the  names  of  any  given  to 
him.  A  few  days  later,  be  met  at  said  house 
one  Victoria  Novak,  who  bad  been  obtained 
by  Miss  Schuster  and  ber  relatives  as  a 
witness,  who  after  a  long  conversation  In- 
formed the  respondent  that  the  injury  to  Miss 
Schuster  was  caused  by  her  disobedience  of 
the  order  of  the  forewoman,  and  the  rules  of 
tbe  factory,  and  said  Victoria  Novak  gsive 
to  the  respondent  a  written  statement  In  ber 
own  language  of  how  tbe  accident  occurred. 
No  other  witnesses  In  behalf  of  Miss  Schust- 
er, nor  the  names  of  any,  were  famished 
the  respondent. 

Both  Mr.  Warner  and  Mr.  Greenman  of  tbe 
Warner  Bros.  Company,  at  an  interview  with 
the  respondent,  informed  him  how  the  ac- 
cident occurred,  and  that  it  was  from  the 
negligence  and  disobedience  of  orders  by  Miss 
Schuster.  Mr.  Greenman  told  him  that  the 
Warner  Bros,  always  desired  to  act  fairly 
with  thdr  operatives,  and  asked  tbe  re- 
spondent how  much  he  would  settle  for.  He 
replied  that  he  would  have  to  consult  with 
his  client  before  naming  any  amount  The 
company's  doctor,  who  bad  attended  Miss 
Schuster,  had  said  to  her  that  the  company 
would  probably  give  ber  about  $350  or  $400^ 
if  she  would  accept  it  in  settlement  of  ber 
claim.  In  accordance  with  the  instructiona 
from  the  respondent  she  refused  to  make 
such  settlement 

Paragraph  23  of  the  finding  of  facts  states 
that  in  the  course  of  his  conversation  wltb 
Mr.  Greeuman  the  respondent  told  him  that 
he  "had  obtained  a  written  statement  from 
the  interpreter,"  and  that  "Ite  had  ber  in 
writing,  and  that  she  couldn't  very  well  go 
back  on  that,  and  while  he  concealed  tbe  real 
contents  of  that  statement,  he  talked  of  bla 
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case  as  If  be  could  prove  it  according  to  the 
version  given  to  lilm  by  Nellie  Schuster,  and 
as  if  it  was  one  to  be  considered  only  on  the 
basis  of  substantial  damages,  and  Intimated 
and  insinuated  that  he  could  show  that  her 
forewoman  had  instructed  and  ordered  Nellie 
Schuster  to  get  Into  the  dangerous  jposltlon 
In  which  she  was  hurt,  and  he  intended  and 
tried  to  make  the  superintendent  so  believe." 
At  a  later  interview  with  Mr.  Warner,  the 
respondent  repeated  to  him  the  statements 
which  he  had  made  toGreenman. 

Paragraph  13  of  the  respondent's  draft 
finding,  marked  "proven,"  and  referring  to 
said  Interview  with  Greenman,  is  as  follows: 
"In  the  course  of  said  conversation  with  said 
Greenman  the  appellant  (the  respondent)  told 
him  that  he  had  a  written  statement  from  the 
interpreter,  and  she  couldn't  very  well  go 
back  of  that.  Appellant  (respondent)  did  not 
t^ll  Greenman  what  the  statement  contained. 
The  statement  referred  to  was  the  statement 
made  by  Victoria  Novak.  •  •  *  Aside 
from  this  there  was  no  evidence  that  the  ap- 
pellant (respondent)  made  any  false  pretens- 
es In  bis  negotiations  for  settlement  with  re- 
lation to  any  evidence  which  he  claimed  he 
had." 

Before  said  interviews  the  respondent  had 
become  convinced  that  Miss  Schuster's  in- 
juries were  caused  by  her  own  negligence 
and  misconduct,  and  that  the  Warner  Bros. 
Company  was  not  l^ally  liable  therefor. 
After  his  said  interview  with  Greenman  the 
respondent  again  visited  the  Schusters,  and 
asked  them  If  they  Iiad  found  any  other  wit- 
ness or  evidence,  and  when  they  replied  they 
had  not,  told  them  there  was  no  chance  of  re- 
covering by  suit,  and  asked  for  authority  to 
make  a  settlement,  and  to  use  his  own  judg- 
ment in  the  matter.  After  discussion  among 
themselves  they  said  they  had  confidence  in 
him,  and  gave  him  the  authority  to  settle 
which  be  asked  for.  The  Schusters  under- 
stood tliat  any  ofTer  of  settlement  would  be 
reported  to  them  before  it  was  accepted,  but 
such  understanding  was  not  Justified  by  any 
conduct  of  the  respondent 

Two  days  later,  at  the  interview  above  re- 
ferred to,  Mr.  Warner  offered  the  respondent 
1500  in  settlement,  which  he  accepted.  The 
respondent  retained  |250,  and  deposited  the 
remainder  In  a  savings  bank  for  Miss  Schus- 
ter's benefit,  and  oITered  her  the  bank  book, 
which  she  refused  to  accept  August  12, 
1909,  the  respondent  presented  to  the  court 
of  probate  his  final  account  as  guardian,  in 
which  he  Included  a  payment  to  himsdf  for 
services  as  attorney  for  his  ward's  estate  of 
$242.20,  and  of  probate  fees  of  $7.80.  Febru- 
ary 7,  1910,  the  probate  court  made  an  order 
disallowing  the  item  of  $242.20.  The  re- 
spondent was  occupied  in  the  service  of  his 
client  on  12  or  13  different  occasions,  and  so 
spent  about  40  hours  of  time. 

The  finding  states  that  the  trial  court 
reached  these  conclusions:  "In  his  dealings 
with  his  client  and  in  bis  conduct  of  her  case 
80A.-49 


the  respondent  has  been  guilt?  of  both  pro- 
fessional and  nonprofessional  misconduct" 
"In  his  treatment  of  his  ward  the  respondent 
was  unfair  and  extortionate^  and  disregarded 
the  obligation  of  his  trust" 

The  Judgment  file  states,  among  other 
things,  that  the  court  finds  all  the  material 
allegations  of  the  complaint  to  be  proved  and 
true;  that  "the  agreement  between  the  re- 
spondent and  his  minor  client  as  set  forth  in 
the  complaint  under  the  circumstances  dis- 
closed was  unfair,  extortionate,  and  illegal," 
and  that  In  his  treatment  of  his  ward,  and 
"in  -his  dealings  with  his  client  and  her 
employer"  the  respondent  "has  been  guilty 
of  professional  and  nonprofessional  miscon- 
duct" 

The  memorandum  of  decision  says,  among 
other  things:  "In  his  own  testimony  concern- 
ing these  allegations  (of  the  second  defense) 
it  appears  that  the  respondent  accomplished 
that  result  (the  settlement)  by  means  of  con- 
cealment and  false  pretenses  relating  to  cer- 
tain evidence  which  be  claimed  he  had  and 
could  produce  in  a  suit  be  was  threatening  to 
bring." 

The  appeal  alleges  In  substance  that  upon 
the  facts  above  stated  the  superior  court, 
erred  in  rendering  a  Judgment  of  suspension 
against  the -respondent,  and  asks  for  various 
corrections  of  the  finding,  for  which  purpose 
the  entire  evidence  is  certified  to  this  court 

John  J.  Phelan,  John  W.  Bianks,  and 
George  H.  E^nnls,  fol:  appellant  Stiles  Jnd- 
son.  State's  Atty.,  for  appellee. 

HALL,  G.  J.  (after  stating  the  facts  as 
above).  Section  460,  c.  120,  of  the  General 
Statutes  provides  that  the  superior  court 
may  suspend  or  displace  attorneys  for  Just 
cause.  We  have  said  that  while  a  large 
measure  of  discretion  enters  into  the  action 
of  the  court  in  the  exercise  of  this  power, 
such  discretion  Is  not  an  absolute,  but  a 
reasonable,  one ;  that  the  power  is  one  which 
is  always-  to  be  used  with  moderation  and 
caution;  tliat  the  accused  attorney  Is  enti- 
tled to  notice  of  the  charges  against  him,  to 
a  fair  bearing,  and  a  fair  determination.  In 
the  exercise  of  a  sound  Judicial  discretion, 
of  the  questions  at  Issue,  and  to  an  appeal 
to  this  court  for  the  purpose  of  having  It  de- 
termined whether  or  not  he  has  in  some  sub- 
stantial manner  been  deprived  of  such  rights. 
In  re  Durant  80  Conn.  140,  147,  150,  67  Atl. 
497.  One  way  by  which  charges  against  at- 
torneys at  law  for  acts  of  misconduct,  not 
committed  In  the  actual  presence  of  the  court 
may  be  brought  before  the  superior  court  for 
Investigation,  Is  provided  by  chapter  120,  p. 
673,  Public  Acts  of  1907,  and  by  the  rules  of 
court  Practice  Book,  p.  206, 1 10.  The  meth- 
od there  provided  is  the  one  adopted  In 
the  present  proceeding.  It  contemplates  a 
presentment  to  the  superior  court  by  the 
Grievance  Committee,  the  state's  attorney,  or 
a  member  of  the  bar,  by  written  complaint 
describing  the  offense  or  offenses  charged; 
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due  service  of  Bach  presentment  and  com- 
plaint upon  the  accused  attorney;  a  prosecu- 
tion of  the  same  by  the  state's  attorney  of 
the  county  or  other  proper  ofllcer  or  attor- 
ney, appointed  by  the  court;  and  a  fair  trial 
and  determination  by  the  court  of  the  mat- 
ters in  issue.  The  statute  and  rules  contain 
no  further  provision  regarding  the  pleadings 
than  that  the  accused  may  make  any  proper 
answer.  In  the  present  case  the  parties  were 
very  properly  permitted  to  frame  Issues  in 
accordance  with  the  general  rules  of  plead- 
ings. In  considering  whether  the  judgment 
rradered  by  the  superior  court  was  Justified, 
we  should  Inquire  what  acts  of  misconduct 
can  be  said  to  be  charged  In  this  complaint 
as  grounds  for  the  suspension  or  displace- 
ment of  the  respondent  from  the  ofiBce  of  at- 
torney, and  what  facts  have  been  found 
proved  as  the  basis  of  the  Judgment  of  sus- 
pension. 

First,  It  may  be  said  to  be  charged  that 
the  respondent  represented  to  Miss  Schuster 
that  he  could  obtain  for  her  a  large  sum  of 
money.  It  is  neither  alleged  nor  found 
proved  that  such  statement  was  not  made 
in  good  faith.  From  the  nature  of  Miss 
Schuster's  injury,  and  her  statement  to  him 
of  how  the  accident  happened,  he  may  well. 
have  believed  that  she  was  entitled  to  large 
damages.  He  had  not  then  learned  that  her 
story  was  false. 

[1]  Next,  it  may  have  been  intended  to 
charge  that  it  was  misconduct  on  the  part  of 
the  respondent  to  instruct  Hiss  Schuster  not 
ta  accept  any  settlement  from  the  Warner 
Bros.,  and  to  have  thus  prevented  her 
from  obtaining  the  $300  alleged  to  have  been 
offered  her  by  the  company.  An  instruction 
given  in  good  faith  by  an  attorney  to  bis 
client  not  to  privately  settle  with  the  oppos- 
ing party,  a  dalm  such  as  that  which  the  re- 
spondent was  employed  to  prosecute,  is  prop- 
er and  professional.  Generally  the  attorney 
is  supposed  to  be  better  able  to  conduct  ne- 
gotiations for  the  settlement  of  such  a  claim 
than  the  client  is.  There  is  no  averment  that 
such  instruction  was  not  given  in  good  faith, 
nor  does  the  finding  show  that  Miss  Schuster 
ever  received  any  authorized  offer  of  settle- 
ment. 

[2]  Next,  it  is  alleged  that  the  respondent 
accepted  1500  in  settlement  of  the  claim 
without  authority,  and  without  reporting  the 
offer  of  such  settlement  to  Miss  Schuster.  It 
is  neither  alleged  nor  claimed  that  the  sum 
paid  by  the  Warner  Bros,  was  less  than  the 
amount  Miss  Schuster  was  entitled  to  receive 
or  than  could  have  been  recovered  by  suit,  or 
than  the  company  might  have  been  Induced 
to  pay  by  way  of  settlement,  or  that  the  In- 
terests of  Miss  Schuster  were  in  any  way 
betrayed  by  such  settlement  In  fact.  In  so 
far  as  the  merits  of  Miss  Schuster's  claim 
are  shown  by  the  finding,  the  settlement 
made  appears  to  have  been  a  very  favorable 
one  for  her.  The  averment  that  the  respond- 
ent promised  to  report  any  offer  of  settle- 


ment to  bis  client  before  accepting  it  is  clear- 
ly disproved  by  the  facta  found.  It  appears 
Qiat  he  was  given  permission  to  make  a  set- 
tlement and  use  his  own  Judgment  in  the 
matter,  and  that  be  had  no  reason  to  suppose 
that  be  was  expected  to  report  any  offer 
of  settlement  before  accepting  it 

[3]  It  is  charged  that  the  sum  of  $250  re- 
tained by  the  respondent  for  his  services 
from  the  $500  received  in  settlement  was  ex- 
cessive and  unjust.  Had  there  been  no  special 
agreement  regarding  his  compensation,  we 
thhik  it  might  very  properly  have  been  found 
upon  the  facts  before  us  that  the  charge  of 
$250  for  obtaining  $500  by  way  of  settlement 
of  his  client's  claim,  and  without  suit  was 
excessive.  But  we  have  no  certain  test  by 
which  we  can  determine  the  precise  sum 
which  an  attorney  ought  to  charge  for  his 
services  in  a  case  of  this  character.  It  is 
largely  a  matter  of  opinion,  and  if  an  at- 
torney should  in  good  faith  charge  $250  for 
legal  services  which  a  court  should  find  'were 
worth  less  than  half  that  sum,  while  such 
decision  might  be  a  sufficient  reason  why 
the  attorney  should  not  retain  the  entire  sum 
charged,  it  would  hardly  be  a  sufficient  rea- 
son for  disbarring  or  suspending  him  from 
practice,  at  least  until  he  refused  to  return 
the  sum  overcharged. 

[4]  But  in  charging  $260  for  his  services, 
the   respondent    evidently   relied   upon    his 
right  to  do  so  under  his  agreement  with  his 
client,  irrespective  of  the  value  of  his  serv- 
ices, and  the  finding  fails  to  show  that  in  so 
dohig  he  acted  corruptly  or  in  bad  faith,  un- 
less it  Is  shown  by  the  conclusion  of  the 
court,  stated  at  the  close  of  the  finding,  that 
his  conduct  was  "unfair  and  extortionate," 
or  by  the  statement  in  the  Judgment  file  that 
the  agreement  between  the  respondent  and  his 
minor  client  was  "unfair,  extortionate,  and 
illegal."     An  attorney's  charge  for  profes- 
sional services  may  be  said  to  be  extortion- 
ate when  it  is  an  oppressive  or  Illegal  exac- 
tion.    Century    Dictionary    and    Cyclopedia. 
In  law  the  obtaining  or  detention  of  money, 
colore  officii,  which  is  not  legally  due  is  ex- 
tortion.   Preston  v.  Bacon,  4  Conn.  471,  480. 
A  charge  made  in  good  faith  by  an  attoruey 
for  professional   services,   made  in   compli- 
ance with  the  terms  of  a  contract  with  his 
client  which  is  not  illegal,  cannot  be  said,  to 
be  extortionate.    Unless  the  contract  in  com- 
pliance with  the  terms  of  which  the  respond- 
ent's charge  for  services  was  made  was  ille- 
gal, the  conclusion  of  the  trial  court  that  the 
charge  was  imfair  and  extortionate  is  not 
sustained  by  the  subordinate  facts  of    the 
finding.    The  complaint  does  not  charge  that 
the   contract    between   the   respondent    and 
his  client  was  illegal,  but  only  that  it  was 
improper.     The  state's  attorney  admits    In 
his  brief  that  contracts  for  a  contingent  fee 
of  50  per  cent  of  the  amount  which  may  be 
recovered,  when  nothing  is  to  be  paid  In  case 
of  failure,  are  not  necessarily  unfair,  extor- 
tionate, or  IllegaL    His  claim  In  his  brltf  is 
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that  tbls  agreement  for  the  retention  of  one- 
half  the  flum  recovered.  Irrespective  of  the 
amount  or  the  labor  or  learning  required  to 
collect  It,  was  so  "inelastic,"  and  made  un- 
der such  circumstances,  as  not  to  be  binding 
on  the  client. 

We  have  no  thought  of  encouraging  or  ex- 
pressing any  approval  of  a  practice  by  at- 
torneys of  obtaining  employment  In  accident 
cases  by  agreeing  to  accept  for  their  services 
a  large  percentage  of  the  sum  which  may  be 
recovered,  and  to  make  no  charge  for  their 
services  in  case  of  a  failure  to  obtain  dam- 
ages. Such  a  method  of  practicing  the  pro- 
fession of  law  we  think  Is  generally  and 
justly  condemned  by  the  bar,  and  contracts 
so  made  should  always  be  closely  scrutinized 
by  the  courts,  and  set  aside  when  found  to 
have  been  procured  by  fraud,  undue  Influ- 
ence, or  Imposition.  "The  poverty  of  a  cli- 
ent may  never  justify  a  lawyer  In  purchas- 
ing an  Interest  In  the  subject-matter  of  the 
litigation  or  in  stipulating  for  an  extortion- 
ate fee  on  the  basis  of  a  wagering  percentage 
of  its  profits."  Code  of  Professional  Ethics 
of  State  Bar  Association  of  Connecticut,  82 
Conn.  T08. 

[(]  There  are  undoubtedly  cases  when  tbe 
poverty  and  necessities  of  the  client  may  jus- 
tify an  attorney  in  accepting  employment 
upon  a  large  contingent  fee,  and  a  contract 
for  a  contingent  fee  of  SO  per  cent  of  the 
sum  to  be  recovered  upon  a  claim  such  as 
that  of  Miss  Schuster  Is  not  necessarily  ille- 
gal because  It  is  contingent  and  indefinite,  or 
because  it  may  be  much  more  than  compen- 
satory for  the  services  afterwards  rendered, 
always  provided  such  contract  Is  made  with 
perfect  fairness,  and  no  advantage  whatever 
is  taken  by  the  attorney  of  the  ignorance  or 
necessities  of  the  person  contracting  for  his 
services.  Stanton  et  al.  v.  Embry,  Adm'r, 
93  U.  S.  667,  23  L.  Ed.  983;  Taylor  v.  Be- 
mlss,  110  U.  S.  42,  8  Sup.  Ct.  441.  28  L.  Ed. 
64;  Perry  v.  Dlcken,  106  Pa.  83,  61  Am. 
Kep.  181;  Fellows  v.  Smith,  190  Pa.  301,  42 
Atl.  678 ;  Morehouse  v.  Brooklyn  Heights  R. 
R.  Co.,  185  N.  T.  620,  78  N.  B.  179;  Reece 
V.  Kyle,  49  Ohio  St.  487,  81  N.  B.  747,  16  L. 
R.  A.  723.  Whether  or  not  such  contracts 
are  fair  and  free  from  imposition  is  frequent- 
ly to  a  considerable  extent  a  matter  of  in- 
ference from  the  age.  Inexperience,  or  ig- 
norance of  tbe  client,  the  character  of  the 
claim  to  be  prosecuted,  the  services  which 
may  be  required,  and  the  amount  of  tbe  fee 
vrhlch  is  demanded.  Morehouse  v.  Brooklyn 
Heights  R.  R.  Co.,  supra. 

[I]  The  fact  that  Miss  Schuster  was  a  mi- 
nor did  not  render  her  contract  illegal.  Con- 
tracts of  infants  are  for  the  most  part  not 
-void  but  only  voidable,  and  especially  when 
tbey  may  be  for  the  infant's  benefit,  as  this 
contract  may  have  been.  Kline  v.  Beebe,  6 
Conn.  494,  602. 

In  the  case  before  us  it  is  not  found,  and 
ttie  facts  do  not  warrant  the  Inference,  that 
tb«  respondent  either  in  making  the  contract 


for  the  contingent  fee,  or  In  his  subsequent 
conduct  in  collecting  the  $500,  was  actuated 
by  any  corrupt  motive,  or  that  he  contracted 
for  the  payment  of  a  fee,  or  charged  a  fee, 
which  he  believed  was  illegal,  or  that  he  In- 
tended to  take  any  unfair  advantage  over 
Miss  Schuster.  Ennis  did  not  solicit  the  em- 
ployment as  attorney  for  Miss  Schuster,  but 
was  sent  for  by  her.  The  subject  of  bis  em- 
ployment and  of  tbe  fee  be  was  to  receive 
were  openly  discussed  at  an  interview  with 
her  In  the  presence  of  her  brother,  her  broth- 
er-tn-law  and  sister,  and  an  Interpreter,  and 
these  relatives  took  part  in  the  discussion. 
The  resi>ondent  apparently  had  no  reason 
whatever  to  believe  that  Miss  Schuster  and 
her  relatives  did  not  fully  understand  the 
agreement  that  was  made.  It  was  probably 
at  first  understood  that  Bnnls  was  to  bring 
an  action.  When  it  was  learned  that  Miss 
Schuster's  statement  of  bow  tbe  accident 
happened  was  incorrect,  and  that  witnesses 
to  sustain  her  claim  could  not  be  obtained,  it 
was  fully  understood  that  what  the  respond- 
ent could  collect  wonld  be  by  way  of  such 
settlement  as  he  could  procure  to' be  made  by 
the  Warner  Bros.  Company,-  and  to  this  ar- 
rangement Miss  Schuster  assented. 
[7]  That  the  respondent  as  an  attorney  in 
good  faith  effected  a  settlement  of  the  claim 
favorable  to  Miss  Schuster,  but  without  hav- 
ing as  guardian  obtained  the  authority  of  the 
probate  court,  and  that  that  court  refused 
to  allow  the  item  of  $242.20  In  tbe  guard- 
ian's final  account  are  not  sufficient  reasons 
for  suspending  the  respondent  from  practice 
as  an  attorney.  Unless  restricted  by  statute 
a  guardian  has  tbe  power,  while  acting  in 
good  faith  and  not  contrary  to  tbe  order  of 
the  probate  court,  to  make  such  a  compro- 
mise. Ordinary  v.  Dean,  44  N.  J.  Law,  64; 
Smith  V.  Angell,  14  R.  I.  192. 

That  the  court  of  probate  adjudicated  the 
respondent's  charge  improper  and  refused  to 
allow  that  Item  of  his  final  account  was  not 
a  matter  referred  to  in  tbe  complaint  In 
fact  the  order  disallowing  this  item  was  not 
made  until  more  than  sis  months  after  the 
complaint  of  the  Grievance  Committee  was 
filed  in  the  superior  court  And  it  is  to  be 
remembered  that  the  question  in  this  pro- 
ceeding' is  not  whether  Miss  Schuster  is  en- 
titled to  receive  from  the  respondent  some 
part  of  the  sum  he  retained,  but  whether  he 
should  be  suspended  for  charging  such  sum. 

[8]  Tbe  Judgment  file  indicates  that  tbe 
order  of  suspension  was  to  some  extent  based 
upon  the  claimed  misrepresentations,  and 
concealment  of  evidence  by  the  respondent 
at  Ills  interviews  with  the  superintendent 
and  with  the  secretary  of  the  Warner  Bros. 
Company.  Of  course  an  attorney  is  never 
justified  in  making  willfully  false  represen- 
tations regarding  the  evidence  in  bis  posses- 
sion, for  tbe  purpose  of  procuring  the  set- 
tlement of  a  claim  which  he  is  employed  to 
prosecute.  But  the  mere  failure  on  his  part 
while  endeavoring  to  obtain  sucb  a  settle- 
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ment  wltbont  suit,  to  reveal  to  bis  adversary 
the  weakness  of  the  evidence  In  his  posses- 
sion, and  especially  when  dealing  with  per- 
sons who  well  knew  the  facts  of  the  case  and 
what  the  witnesses  would  testify  to,  can 
hardly  be  called  a  wrongful  concealment  of 
evidence,  or  such  an  act  of  professional  mis- 
conduct as  would  Justify  his  suspension.  The 
statements  of  paragraphs  23  and  26  of  the 
finding  are  very  materially  modified  by  those 
of  paragraph  iS  of  the  draft  finding  marked 
"proven."  By  the  latter  paragraph  It  Is 
found  that  the  respondent  said  that  he  had  a 
written  statement  from  the  stenographer  (and 
he  had  such  a  statement),  and  that  she  could 
not  very  well  go  back  of  that;  that  he  did  not 
say  what  the  statement  contained;  and  that 
aside  from  this  there  was  no  false  pretenses 
regarding  the  evidence  which  he  claimed 
to  have.  The  respondent  very  likely  Induced 
the  superintendent  and  secretary  to  believe 
that  an  action  would  be  brought  In  case  there 
was  no  settlement,  and  It  does  not  appear 
that  he  did  not  have  the  Intention  to  com- 
mence an  action  U  no  settlement  was  made. 
Mr.  Warner  and  Mr.  Greenman  had  investi- 
gated the  facts  and  satisfied  themselves  that 
the  company  could  not  be  held  liable.  We 
do  not  think  it  appears  that  they  were  in- 
duced to  pay  money  by  any  false  pretenses 
or  fraud  of  the  respondent  To  save  the  ex- 
pense of  defending  an  action  they  very  likely 
paid  a  larger  sum  than  they  otherwise  would 
have  paid. 

[9]  Another  substantial  reason  why  the 
claimed  misconduct  of  the  respondent  In  his 
dealings  with  the  Warner  Bros,  should  not 
be  made  a  ground  for  an  order  of  suspension 
la  that  the  complaint  contains  no  such  charge. 

[1 1]  The  request  of  the  respondent  to  have 
the  finding  corrected  by  adding  facts  con- 
tained In  paragraphs  of  the  draft  finding 
marked  "proven"  Is  irregular.  Such  facts  of 
the  draft  finding  are  treated  as  parts  of  the 
finding  of  facts.  Waterbury  v.  Rlgney,  79 
Conn.  60,  65,  63  AU.  775. 

Upon  consideration  of  all  the  facts  before 
us  we  are  satisfied  that  they  are  insu£Qcient 
to  support  the  order  of  suspension. 

There  Is  error  and  the  order  and  Judgment 
of  suspension  Is  set  aside.  The  other  Judges 
concurred. 

(84  Conn.  ElO) 

Appeal  of  ENNIS. 

(Supreme  Court  of  Brrorg  of  Connecticut 

July  31,  1911.) 

1.  IWFANTS     (I    50*)— CONrBAOTS    POE    NKCES- 
fiAHIES— lilABILITT. 

An  infant  is  not  bound  to  pay  an  agreed 
•price  for  necessaries  if  it  exceeds  the  reasonable 
value. 

[EJd.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §§  114-127 ;    Dfec.  Dig.  |  50.*] 

2.  Infants  (8  49*)— Attobnet's  Fees- Rea- 
sonableness. 

It  was  not  error  to  disallow  an  item  of 
$242.20  in  a  guardian's  account  as  a  fee  to  the 


guardian  for  effecting  settlement  of  a  daim  of 
his  minor  ward  for  personal  injnr^r  for  $500, 
tboogh  before  being  appointed  gnaidian  he  coa* 
tracted  with  her  to  collect  the  damages  for  one- 
half  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  §§  112,  113 ;  Dec  Wg.  |  49.»] 

Appeal  from  Superior  Court  Fairfield 
County;  Luclen  F.  Burpee,  Judge. 

In  the  matter  of  the  estate  of  Nellie 
Schuster,  minor.  From  an  order  disallowing 
an  item  in  the  account  of  George  H.  Ennis, 
as  guardian,  he  appeals.    Affirmed. 

John  J.  Phelan  and  John  W.  Banks,  far 
appellant    Stiles  Judson,  for  appellee. 

HALL,  0.  J.  On  the  Slst  of  March,  1900; 
the  appellant  an  attorney  at  law,  was  duly 
appointed  guardian  of  Miss  Nellie  Schuster, 
a  Russian  girl  about  19  years  of  age.  A 
few  days  before  such  appointment  the  appel- 
lant was  employed  by  Miss  Schuster  to  col- 
lect damages  from  the  Warner  Bros.  Com- 
pany of  Bridgeport,  for  an  injury  she  had 
sustained  while  in  their  employ,  and  by  the 
terms  of  his  agreement  of.  employment  be 
was  to  receive  for  his  services  one-half  of 
such  sum  as  he  might  recover.  About  April 
14,  1009,  the  appellant  effected  a  settlement 
with  the  Warner  Bros.  Company  by  which 
he  received  $500,  $250  at  which  he  deposited 
in  a  savings  bank  for  the  benefit  of  Miss 
Schuster,  and  retained  the  remainder.  Miss 
Schuster  refused  to  receive  the  sum  so  de- 
posited for  her,  saying  she  expected  to  re- 
ceive a  larger  sum,  and  that  the  appellant's 
charges  were  too  large.  August  12,  1909,  the 
respondent  presented  his  final  account  as 
guardian  to  the  court  of  probate,  in  which 
account  he  included  a  payment  to  himself  of 
$242.20  for  his  services  as  attorney  and  $7.80 
for  expenses.  On  February  7, 1910,  the  court 
of  probate  made  an  order  disallowing  said 
Item  of  $242.20,  from  which  order  the  ap- 
pellant appealed  to  the  superior  court  This 
case  and  the  case  of  In  re  Grievance  Com- 
mittee of  Fairfield  County  v.  Ennis,  80  AtL 
767,  reported  in  this  volume  (84  Conn.  — ) 
were  heard  together,  both  In  the  superior 
court  and  in  this  court,  and  the  facts  stated 
in  the'  latter  case  as  reported  were  made 
applicable  to  this  case. 

The  only  alleged  ground  of  appeal  to  the 
superior  court  was  the  disallowance  by  the 
probate  court  of  said  item  of  $242.20.  What 
sum,  if  any,  the  court  of  probate  or  the  su- 
perior court  deemed  a  proper  allowance  for 
the  services  rendered  does  not  appear.  Ap- 
parently the  only  question  sought  to  be  rais- 
ed by  the  appeals  was  whether  the  appellant, 
as  a  matter  of  law,  was  entitled  to  the  fall 
amount  of  the  item  of  $242.20.  Unlees  by 
force  of  the  terms  of  his  express  contract 
made  with  Miss  Schuster,  when  she  was  a 
minor,  the  appellant  is  entitled  to  receive 
the  full  amount  of  the  stipulated  fee,  there 
is  no  error  in  the  Judgment  of  the  superior 
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eonrt  afflrming  the  decree  of  the  court  of 
probate. 

If  the  amonnt  of  the  fee  was  not  controlled 
by  the  contract,  ti»e  appellant  was  only  en- 
titled to  receive  fair  and  reasonable  com- 
pensation for  his  services.  What  snm  consti- 
tuted such  fair  and  reasonable  compensation 
was  so  far  a  qnestion  of  fact  that  we  can- 
not say  that  either  the  probate  court  or  the 
superior  court  erred  in  deciding  that  the 
services  which  the  appellant  rendered  were 
not  of  the  value  of  9242.20. 

[1]  Regarding  the  contract  in  question  In 
the  light  most  favorable  to  the  appellant, 
namely,  that  it  was  a  contract  by  a  minor  for 
necessaries,  a  point  which  we  do  not  decide, 
It  did  not  control  the  amount  which  the  ap- 
pelant should  receive  for  his  services.  Even 
when  an  infant  agrees  to  pay  a  stipulated 
price  for  necessaries  he  is  not  bound  to  pay 
the  price  stipulated  in  the  contract,  and  the 
person  f umishlns  them  can  recover  only  the 
fair  and  reasOnaUe  value  of  such  necessaries. 
Or^ory  V.  Lee,  64  C!ona.  407,  418,  80  Atl.  63, 
25  L.  R.  A.  618;  Barnes  y.  Barnes,  60  Conn. 
672,  674. 

[2]  The  court  of  probate  committed  no  er- 
ror In  holding  that  the  appellant  was  not 
entitled  to  an  allowance  of  the  item  in  ques- 
tion by  force  of  the  contract,  or  as  the  fair 
value  of  the  services  rendered,  and  the  de- 
cree of  that  court  was  properly  afllrmed  by 
the  superior  court 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(M  Conn.  612) 

HOLAfES  et  al.  v.  BBOOKS  et  aL 

(Supreme  Court  of  Errors  of  Connecticnt. 

Jnly  31,  1911.) 

1.  Deeds  (8§  108,  165*)— Title— Divmtino  on 
Breach  or  Condition. 

A  deed  of  real  estate  purporting^  to  be  giv- 
en for  a  specified  oonsideration  paid,  and  on 
conditions  that  the  grantor  reserves  the  right 
to  occupy  a  part  of  the  premises,  and  that  the 
grantee  will  care  for  the  grantor  for  life,  vests 
the  title  immediately  in  the  grantee,  subject 
only  to  be  divested  on  a  breach  of  the  condi- 
tions, and  the  grantee's  title  can  only  be  set 
aside  at  the  election  of  the  grantor,  or  a  person 
empowered  to  make  the  election,  for  the  gran- 
tee's breach  of  conditions. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {§  2»4-308,  521 ;    Dec.  Dig.  H  108,  165.*] 

2.  EJviDBKCE  (J  466*)— Pabol  Etidencb— Oon- 

BIOBBATION    OF  CONVKTANCKS. 

Parol  evidence  is  admissible  to  show  the 
consideration  of  a  conveyance  of  real  estate,  and 
evidence '  that  a  grantor  executing  a  deed  ac- 
knowledging the  payment  of  a  specified  sum 
excused  the  grantee  from  making  the  payment 
nnder  clicnmstances  which  estopped  the  gran- 
tor and  those  claiming  under  her  from  demand- 
ing a  forfeiture  of  the  grantee's  interest  in  the 
land  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2146;   Dec.  Dig.  i  466.*] 

8.  EsTOPPEi,  (|  52*)— Natub»  o»  Bstoppkl— 
"Estoppel  in  Pais." 

An  "estoppel  In  pals"  establishes  rights 
and  determines  remedies,  and  it  is  of  equitable 


origin  tbongh  applicable  in  courts  of  law,  and 
its  office  is  to  Bbow  what  equity  and  good  con- 
science requires  under  the  particular  cinnim- 
stances  of  a  case,  irrespective  of  what  might  be 
the  legal  rights  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  fg  121-127;    Dec.  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2497-2508;   vol.  8,  p.  7655.] 

4.  EiBTOPPEL  (i  08*)— Natubb  of  Estoppel. 

A  grantor  conveyed  ber  real  estate  by  war- 
ranty deed  reciting  a  consideration  of  $800  paid 
pnisuant  to  an  agreement  stipulating  for  the 
conveyance  on  condition  of  the  payment  of  $800 
and  the  performance  by  the  grantee  of  enumer- 
ated covenants.  The  grantor  repeatedly  de- 
clared that  the  sum  should  not  l>e  paid  and  for 
10  years  until  her  death  she  made  no  intimation 
that  she  had  any  claim  against  the  grantee  for 
the  $800.  The  grantee  expended  money  in  mak- 
ing permanent  improvements  on  the  property 
on  reliance  of  the  statements  of  the  grantor 
that  the  premises  belonged  to  the  grantee.  The 
arrangement  between  the  parties  was  beneficial 
to  the  grantor  as  giving  her  the  companionship 
of  the  grantee  who  was  bound  to  remain  on 
the  premises,  pay  taxes,  insurance,  and  repairs 
and  care  for  the  grantor  for  life.  Held,  that 
those  who  claimed  under  the  grantor  were  es- 
topped from  demanding  a  forfeiture  for  nonpay- 
ment of  the  price. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
OenL  Dig.  §  290;   Dec.  Dig.  f  98.*} 

6.  Deeds  ({  167*)  — Bbeach  of  CojtmnoK 
Sc38EqirxNT  —  Fobfeitube  —  Poweb  of 
Equity. 

A  court   of  equity   has  power   to   relieve 

against  a   forfeiture   or  penalty    incurred    by 

breach   of  a   condition   subsequent  in  a  deed 

when  no  willful  neglect  is  shown. 
[B3d.  Note.— For  other  cases,  see  Deeds,  Oent. 

Dig.  i  5.'34 ;   Dec.  Dig.  {  167.^ 

6.  Deeds  (g  167*)  — Bbxach  of  Condition 
SrrBSEQUENT  —  Fobfeitdbx  —  Poweb  of 
Equity. 

A  court  of  equity  may  grant  in  its  discre- 
tion relief  from  the  forfeiture  of  an  estate  con- 
ditioned for  the  support  of  the  grantor,  where 
the  forfeiture  was  accidental  and  unintentional 
and  unattended  with  irreparable  injury,  and 
may  relieve  a  grantee  of  a  forfeiture  of  the  con- 
veyance for  his  failure  to  care  for  llie  grantor 
as  required  by  a  condition  of  the  conveyance, 
where  the  failure  was  not  willful. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g  534 ;  Dec.  Dig.  {  167.*] 

Appeal  from  Superior  Court,  New  London 
County;   Lucien  F.  Burpee,  Judge. 

Action  by  Charlemagne  Holmes,  adminis- 
trator of  Mary  A.  Brockway,  deceased,  and 
others  against  Mary  E.  Brooks  and  another 
to  set  aside  a  deed  and  to  recover  damages. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.     Affirmed. 

Oustaf  B.  Carlson,  for  appellants.  Don- 
ald 6.  Perkins,  for  appellees. 

BOBABACK,  J.  The  plalntlfCB,  the  admin- 
istrator and  heirs  at  law  of  one  Mary  A. 
Brockway,  now  deceased,  in  their  complaint 
ask  that  a  certain  deed  given  by  Miss  Brock- 
way In  her  lifetime  to  the  defendant  Mary 
Brooks  be  set  aside,  because  Mrs.  Brooks 
failed  to  perform  certain  agreements  con- 
tained in  the  deed  In  that  she  failed  to  pay 
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the  sum  of  1800,  and  failed  to  care  for  Miss 
Brockway  when  she  was  111  and  needed  care. 

Upon  the  facts  found  the  snperlor  court 
reached  the  following  conclusions:  The  de- 
fendant Mary  E.  Brooks  has  not  refused  or 
neglected  to  comply  with  the  terms  of  the 
agreement  la  the  manner  alleged  In  the  com- 
plaint; that  the  plaintiffs  are  estopped  from 
maintaining  this  action;  that  the  deceased, 
Mary  A.  Brockway,  made  a  valid  present 
gift  to  the  defendant  Mary  E.  Brooks  of  all 
the  property  described  in  the  complaint.  In- 
cluding the  designated  price  or  consideration 
of  $800,  subject  to  certain  uses  reserved  to 
herself  and  to  certain  conditions  subsequent, 
which  have  been  fully  enjoyed  and  perform- 
ed and  kept  Each  of  these  facts  is  suffi- 
cient to  prevent  the  plaintiffs'  recovery.  The 
reasons  of  appeal  involve  the  action  of  the 
trial  court  in  reaching  the  conclusions  just 
stated. 

As  bearing  upon  the  subject  of  estoppel 
the  facts  found  In  substance  are:  January 
18,  1899,  Mary  A.  Brockway,  an  elderly  lady, 
owned  and  occupied  a  house  and  lot  of  land 
In  the  town  of  Lyme,  In  New  London  coun- 
ty. She  was  a  timid  woman  and  afraid  to 
live  alone  In  her  house,  and  had  let  tenants 
occupy  a  part  of  it  without  rent.  About 
one  year  previous  to  January,  1809,  she  took 
the  defendants  into  her  home  and  allowed 
them  to  occupy  about  two-thirds  of  it  without 
rent  The  relations  between  Miss  Brockway 
and  the  defendants  became  and  continued 
friendly  and  they  always  lived  happily  to- 
gether In  her  house.  To  secure  the  continu- 
ance of  these  relations  Miss  Brockway  pro- 
posed to  give  the  house  to  Mrs.  Brooks  if  she 
would  stay  there  on  certain  conditions  which 
Miss  Brockway  stated.  Among  the  condi- 
tions so  stated  was  an  agreement  that  Mrs. 
Brooks  was  to  care  for  Miss  Brockway  or 
furnish  some  one  to  care  for  her  if  at  any 
time  she  should  be  sick  and  unable  to  care 
for  herself.  Mrs.  Brooks  accepted  the  gfft 
of  the  place  upon  these  conditions:  On  Jan- 
uary 18,  1899,  Miss  Brockway  executed  and 
delivered  to  Mrs.  Brooks  a  warranty  deed 
of  the  premises  in  question.  This  deed  pur- 
ported to  be  given  for  the  consideration  of 
$800  received  to  the  full  satisfaction  of  Miss 
Brockway.  Some  of  the  conditions  of  this 
deed  are  that  the  grantor,  Mary  A.  Brock- 
way, reserves  and  is  to  have  and  occupy 
that  portion  of  the  dwelling  house  she  now 
occupies,  and  all  other  rights  and  privileges 
more  clearly  and  fully  set  forth  in  a  writ- 
ten agreement  executed  by  the  parties  the 
18th  of  January  A.  D.  1899,  and  if  the  said 
grantee  at  any  time  refuses  or  neglects  to 
comply  with  the  terms  of  said  agreement 
such  refusal  or  neglect  will  make  this  deed 
null  and  void.  The  following  are  some  of 
the  statements  and  provisions  contained  in 
this  agreement:  "The  said  Mary  A.  Brock- 
way in  consideration  of  the  sum  of  $800  to 
her  paid  by  the  said  Mary  B.  Brooks,  the 
recelitt  of  which  is  hereby  acknowledged, 


and  in  further  consideration  of  tbe  promises 
and  covenants  of  the  said  Mary  E.  Brooks 
hereinafter  contained  thereby,  agreed  with 
the  said  Mary  K.  Brooks  that  she  will  on 
or  before  the  18th  day  of  January,  A.  D. 
1899,  make  and  deliver  to  the  said  Mary 
E.  Brooks  a  good  and  sufficient  deed  of  that 
tract  of  land  in  question.  In  consideration 
hereof  the  said  Mary  E.  Brooks  hereby 
agrees  with  the  said  Mary  A.  Brockway  that 
she  will,  on  receiving  a  deed  of  the  above- 
bounded  and  descrilied  property  on  or  be- 
fore tbe  18th  day  of  January,  A.  D.  1899, 
pay  the  said  Mary  A.  Brockway  the  sum 
of  $800  and  faithfully  keep  and  perform  all 
the  promises,  covenants,  and  agreements 
herein  contained.  The  said  Mary  E.  Brooks 
further  promises,  covenants,  and  agrees  that 
should  the  said  Mary  A.  Brockway  be  at  any 
time  sick  and  unable  to  care  for  herself  she 
will  care  for  or  furnish  some  one  to  nurse 
and  care  for  her  during  her  sickness." 

[1]  The  plaintiffs  hold  undent  Miss  Brock- 
way, and  it  Is  not  claimed  that  they  have 
any  other  or  greater  rights  than  she  had  un- 
der the  deed  and  this  written  agreement 
The  estate  conveyed  to  Mrs.  Brooks  being 
of  the  kind  indicated  in  the  deed  vested  im- 
mediately, subject  only  to  becoming  divested 
upon  breach  of  condition.  Her  title  in  and 
to  these  premises  is  not  void,  and  can  only 
l>e  so  at  the  election  of  the  grantor  or  such 
other  person  or  persons,  as  are  empowered  to 
make  the  election,  and  then  upon  the  doing 
that  which  equity  requires  to  entitle  them 
to  make  such  an  election.  Acknowledgments 
of  the  payment  of  the  $800  in  the  deed  and 
agreement  upon  the  part  of  the  grantor  were 
prima  fade  evidence  of  that  fact  and  to 
sustain  the  allegations  of  their  complaint 
that  the  defendant  had  refused  to  pay  ac- 
cording to  the  terms  of  the  agreement  it 
became  necessary  for  the  plaintiffs  to  resort 
to  parol  evidence  to  vary  or  contradict  these 
admissions. 

[21  Parol  evidence,  upon  the  subject  of 
consideration,  being  admissible  for  the  plain- 
tiffs to  sustain  their  contention,  it  was  also 
proper  for  the  defendants  to  rely  upon  the 
same  class  of  testimony  as  to  the  same  Bnt>- 
ject-matter.  If  the  character  or  amount  of 
the  consideration  could  be  shown  without 
the  deed,  those  proofs  were  equally  open  to 
both  sides.  Upon  the  facts  found  the  su- 
perior court  was  warranted  in  deciding  that 
Mrs.  Broolis  had  been  excused  from  making 
payment  of  the  $800  under  such  circumstanc- 
es that  equity  and  good  conscience  required 
that  the  grantor  and  those  in  privity  witb 
her  should  be  estopped  from  douanding  a  for- 
feiture of  the  defendants'  interest  in  the 
land. 

[3]  "The  modem  estoppel  In  pais  is  of  eq- 
uitable origin,  though  of  equal  application 
in  courts  of  law.  It  is  much  more  than  a 
rule  of  evidence.  It  establishes  rights;  It 
determines  remedies.  An  equitable  estoppel 
does  not  so  much  shut  out  the  truth  as  let 
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In  tbe  tmth,  an3  tlie  whole  truth.  Its  ofiSce 
to  not  to  support  some  strict  rule  of  law,  btrt 
to  show  what  equity  and  good  conscience 
require,  under  the  particular  drcnmstances 
of  the  case  Irrespective  of  what  might  other- 
wise be  the  legal  rights  of  the  parties." 
Oanfleld,  Trustee,  v.  Gregory,  66  Conn.  9,  17, 
83  Atl.  536.  This  doctrine  is  applicable  to 
the  case  now  before  ns.  The  repeated  dec- 
larations and  conduct  of  Miss  Brockway,  be- 
fore and  after  the  execution  of  tbe  deed  and 
agreement,  clearly  demonstrated  that  she  In- 
tended this  sum  of  $800  should  not  be  paid. 
She  so  stated  before  and  after  the  execution 
and  delivery  of  these  written  Instruments. 
We  have  the  fact  that  these  arrangements 
were  made  and  continued  for  10  years  tmtll 
the  death  of  the  intestate  without  any  inti- 
mation or  suggestion  from  her  that  she  had 
any  claim  against  the  defendant  for  the 
$800  referred  to  In  the  written  agreement. 
It  is  fair  to  Infer  from  the  facts  found  that 
the  defendant  was  Induced  to  make  an  ex- 
penditure of  several  hundred  dollars  for 
the  purpose  of  making  permanent  Improve- 
ments to  be  used  In  connection  with  tills 
property  upon  reliance  of  the  statements  of 
Miss  Brockway  that  the  house  was  hers  and 
she  could  do  as  she  wished.  In  this  connec- 
tion it  Is  of  Importance  to  note  that  thto 
statement  was  made  several  years  after  tbe 
deed  was  given.  It  to  plain  that  thto  ar- 
rangement was  beneficial  to  Miss  Brockway. 
Before  the  agreement  the  defendant  had  the 
use  of  a  portion  of  the  house,  was  under  no 
obligation  to  stay  or  pay  anything  for  the 
maintenance  of  the  place.  Under  thto  agree- 
ment tbe  Intestate  bad  tbe  companionship 
of  tbe  defendant  who  was  bound  to  stay, 
pay  all  taxes,  insurance,  and  repairs,  and 
care  for  Miss  Brockway  during  tbe  remain- 
der of  her  life.  The  facts  upon  this  branch 
of  the  case  have  all  tbe  elements  of  an  eq- 
nltable  estoppel. 

[5]  The  plaintiifs,  to  sustain  their  conten- 
tion that  there  was  a  forfeiture  of  tbe  con- 
dition in  tbe  deed,  also  rely  upon  one  in- 
stance when  tbe  defendant  failed  to  care 
for  Mtos  Brockway  when  she  was  sick  and 
away  from  home.  A  court  of  equity  has 
power  to  relieve  a  party  against  the  forfei- 
ture or  penalty  Incurred  by  the  breach  of  a 
condition  subsequent,  when  no  willful  neg- 
lect on  his  part  is  shown,  upon  the  principle 
that  a  party  having  a  legal  right  shall  not 
be  permitted  to  avail  himself  of  It  for  tbe 
purpose  of  Injustice  and  oppression.  Noyes 
V.  Anderson,  124  N.  Y.  176,  26  N.  K  316,  21 
Am.  St  Rep.  667. 

[6]  A  eotirt  of  equity  may  grant  relief 
from  the  forfeiture  of  an  estate  conditioned 
for  the  maintenance  and  support  of  the  gran- 
tee, where  tbe  forfeiture  was  accidental  and 
unintentional,  and  not  attended  with  irrep- 
arable injury.  But  it  rests  In  the  sound  dis- 
cretion bf  the  court  when  relief  shall  be 


granted  in  this  class  of  cases.  Henry  v. 
Tupper,  29  Vt  358.  There  is  nothing  In. the 
finding  to  indicate  that  the  defendant  did 
not  Intend  to  care  for  the  intestate  as  she 
agreed  to  do.  It  appears  that  she  was  not 
Informed  of  tbe  sickness  complained  of  until 
Miss  Brockway  had  recovered  and  returned 
to  her  home,  and  that  the  intestate  never 
afterwards  made  any  complaint  upon  thto 
snbject  It 'is  clear  that  tbe  failure  of  the 
defendant  to  care  for  the  intestate  was  not 
a  willful  neglect  upon  her  part,  and  that 
Miss  Brockway  did  not  so  regard  it 

The  superior  court  'consistently  held  that 
there  was  a  substantial  compliance  with  the 
terms  of  tbe  contract  by  Mrs.  Brooks  and 
therefore  no  cause  of  forfeiture. 

There  to  no  error.  The  other  Judges  con- 
curred. 


(M  Conn.  SOI) 
JOHN  V.  SCHAEFER,  JR.,  ft  CO.  T.  KLT 
et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
31,  1911.) 

1.  EteTOPPW.  (f  83»)— B)ST0PPEL  IN  Pais— Acts 

CoRSTinjTINO. 

Where  a  builder,  in  response  to  the  owner's 
request  and  after  the  owner's  statement  that 
the  projected  improvement  conld  not  be  made,  if 
it  was  to  cost  in  excess  of  a  specified  amount 
which  was  tbe  extent  of  tbe  owner's  resonrcee, 
informed  the  owner  that  it  could  be  done  for 
that  amount,  and  the  owner  relied  on  such  in- 
formation and  made  a  contract  with  the  bnilder 
for  the  improvement  on  tbe  basis  of  cost  of  la- 
bor and  materials,  plus  the  builder's  compensa- 
tion, whether  the  bnilder  was  nnder  any  duty  to 
give  the  information  was  immaterial  on  the  is- 
sue of  the  estoppel  against  him  to  charge  a 
greatlv  increased  amoant  for  cost  of  labor  and 
materials. 

[£>].  Note.— For  other  cases,  see  Elstoppel,  Dec. 
Dig.  I  83.») 

2.  IkTOPPBI,  (I  112*)— AOTB  OORBTITTJTIKG — 
Pl£AniNO.  - 

A  plea  of  estoppel  in  pais,  which  alle^ 
that  defendant,  desiring  to  construct  a  bnilding 
not  in  excess  of  a  specified  sum,  acquainted 
plaintiff  with  his  desire,  and  plaintiff,  at  the  re- 
quest of  the  defendant,  furnished  an  estimate  of 
the  cost  of  the  work,  and  that  relying  on  the 
statement  defendant  embarked  on  the  undertak- 
ing, and  thereby  incurred  obligations  in  excess  of 
tbe  estimated  amount,  sufficiently  shows  that  tbe 
statements  were  made  by  plaintiff  to  induce  de- 
fendant to  act  thereon. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  S02;  Dec.  Dig.  {  112.*] 

3.  Appeal  and  Bbrob  (5  1040*)  —  Botoppbl 
(S  llO*)— Puiadinq — Nbgbssitt— HABia,S88 
Ejebob— Ruling  on  Demurbeb. 

A  ruling  sustaining  a  demurrer  to  a  defense 
presenting  an  estoppel  in  pais  is  harmless,  as  an 
estoppel  in  pais  may  tie  proved  without  being 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4089-4105;  Dec.  Kg.  I 
1040;*  Ebtoppel,  Cent.  Dig.  i  300;  Dec.  Dig.  f 
110.*] 

4.  CoRTBACTs  (I  232*)— Buildino  Gontbactb 
—Performance— BeroppKL. 

Where  a  building  contractor  carried  out  the 
contract  under  the  direction  of  the  owners  and 
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with  their  knowledse,  the  mere  fact  that  the 
owners  or  their  agents  incurred  expenses  in  ex- 
cess of  the  expenditure  anticipated  by  a  major- 
ity of  the  owners  when  undertaidn^  the  work 
did  not  prevent  a  recovery  by  the  contractor. 

[Bd.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1071-1097;   Dec.  Dig.  §  232.*] 

5.  Appeal  and   Errob   (§   1040*)— Habicless 
Ebbob— Ebroneods  Rulings  on  PLEADiNoa 

The  error,  if  any,  in  sustaining  a  demurrer 
to  a  plea  is  not  ground  for  a  new  trial,  where 
defendant  had  an  opportunity  to  prove  every 
allegation  of  the  plea  and  failed  to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i§  4089-4105;  Dec.  Dig.  § 
1040.*] 

6.  Appeai  and  Ebbor  ({  1051*)— Habscless 
Ebbor— EiBBONEous  Admission  of  Evidence. 

Where,  in  an  action  on  a  building  contract 
for  the  balance  due  thereunder,  the  owner  ad- 
mitted that  the  certificate  of  the  architect  was 
final  to  the  extent  of  the  defective  woric  and 
the  cost  of  remedying  the  same,  and  nA  claim 
was  made  for  a  recovery  in  excess  of  that  allow- 
ed by  the  architect,  and  the  court  found  that  the 
allowance  by  the  architect  for  defective  work 
and  the  cost  of  remedying  the  same  was  reason- 
able, the  error  in  permitting  the  architect  to  tes- 
tify to  the  deductions  for  defective  or  omitted 
work  was  not  prejudiciaL 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Ii  4161-4170;  Dec.  Dig.  i 
1051.*] 

7.  Evidence    (§   555*)— Opinion    EvidenCb— 

AoinSSIBILITT. 

An  architect  who  testifies  to  his  familiari- 
ty with  a  contract  and  plans  for  the  erection  of 
a  trailding  and  the  changes  therein,  and  with  the 
work  done,  based  on  actual  examination  after 
work  and  on  daily  reports  made  in  the  regular 
coarse  of  business,  is  competent  to  give  his  con- 
clnsions  as  to  comparison  between  the  work 
done  and  the  contract  and  plans,  without  detail- 
ing at  length  the  manner  in  which  each  item  of 
the  work  done  has  been  iKiformed. 

[E)d.  Note.— For  other  cases,  see  Dvldence, 
Cent.  Dig.  I  2376;   Dec.  Dig.  {  665.*] 

8.  Evidence   (8   655*)— Opinion   EJvidencb— 

ADUISSIBILnT. 

Where  the  facts  sought  to  he  proved  are 
voluminous  or  complicated,  so  that  their  proof 
will  occupy  much  time  and  the  evidence  will  be 
difficult  of  understanding,  the  court  may  permit 
an  expert  on  the  subject,  who  has  made  an  in- 
vestigation, to  give  his  opinion,  without  giving 
the  details  on  which  the  opinion  rests. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2376 ;  Dec.  Dig.  |  655.*] 

Appeal  from  Superior  Court,  Fairfield 
County;   Howard  J.  Curtis,  Judge. 

Action  by  John  V.  Schaefer,  Jr.,  &  Co. 
against  Elizabeth  I<.  Ely  and  others  on  a 
building  contract,  to  recover  the  balance  due 
tliereunder,  and  for  the  value  of  extra  work 
done  in  connection  therewitb.  There  was  a 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Jolin  0.  Chamberlain  and  George  O.  Mc- 
Nall  (Ivlns,  Mason,  Wolf  &  Hoguet,  on  the 
brief),  for  appellants.  Edwin  L.  Scofield  and 
Wilbur  S.  Wrlgbt,  for  appellee. 

WHEELER,  J.  In  the  second  count  of  the 
complaint,  the  plaintiff  alleges  that,  on  Octo- 
ber 2,  1905,  the  plaintiff  and  defendants  en- 
tered into  an  agreement,  whereby  tbe  plain- 


tiff was  to  furnish  all  material  and  labor 
for  the  erection  of  tbe  buildings  laiown  as 
the  Misses  Ely  School  Building,  at.  Greeo- 
wlch.  Conn.,  in  accordance  with  the  plans  and 
specifications  of  Carrere  &  Hastings,  archi- 
tects, with  such  modifications  as  might  be 
desired  by  tbe  defendants,  in  consideration 
of  the  payment  to  it  by  tbe  defendants  of 
a  sum  equal  to  the  cost  of  the  work  and 
$7,500  commission  and  5  per  cent  upon  tbe 
cost  of  tbe  added  or  modified  work.  Tbe 
plaintiff  alleges  that  there  is  still  due  and 
unpaid,  according  to  the  architects'  certifi- 
cate, 138,665.89. 

In  the  first  count,  the  plaintiff  sets  forth 
allegations  in  support  of  its  claim  to  fore- 
close a  mechanic's  lien.  In  the  second  count. 
It  sets  forth  allegations  In  support  of  a  mon- 
es  recovery. 

In  the  trial,  the  plaintiff  did  not  claim  a 
Judgment  of  foreclosure  of  the  mechanic's 
lien,  but  asked  for  a  money  Judgmsit,  so 
that  the  allegations  relating  to  a  foreclosure 
may  be  omitted  from  consideration. 

The  appeal  raises  two  questions,  one  upon 
the  decision  sustaining  tbe  demurrer  to  the 
seventh  defense,  and  one  upon  a  ruling  on 
tbe  evidence.  In  their  seventh  defense  to 
both  counts,  the  defendants  allege: 

(1)  On  March  10,  1906,  tbe  defendants 
were  desirous  of  constructing  a  wing  to 
the  Misses  Ely  School  Building,  provided 
the  cost  of  building  and  wing  should  not 
exceed  the  amount  of  money  which  th^ 
could  control  to  pay  for  the  same,  and  would 
not  exceed  the  amount  which  could  properly 
be  Invested  in  the  business,  which  was  the 
only  business  said  building  would  be  suitable 
for. 

(2)  On  said  date  they  acquainted  the  plain- 
tiff with  such  desire  and  the  reasons  why  a 
knowledge  of  said  cost  was  of  importance 
to  them,  and  informed  it  that  the  amount  of 
it  would  determine  their  action  in  the  matter 
of  building  said  west  wing. 

(3)  The  plaintiff,  at  the  request  of  defend- 
ants, furnished  them  a  statement  of  the  work 
done  and  an  estimate  of  the  amount  to  l>e 
done  to  complete  said  main  building  as 
planned,  being  $i;S2,447,  and  represented  that 
said  wing  could  be  built  for  $35,000. 

(4)  Relying  upon  said  statemmt,  the  de- 
fendants embarked  upon  the  construction  at 
said   wing. 

(5)  The  plaintiff  incurred  bills  against  the 
defendants  for  more  than  $200,000  in  the 
construction  of  said  building  and  wing,  which 
amount  was  vastly  in  excess  of  the  resources 
of  the  defendants,  and  of  tbe  amount  Justi- 
fled  by  the  business  to  be  transacted  in  said 
buildings;  and  all  of  the  money  expended 
upon  said  building  in  excess  of  the  amount 
stated  by  the  plaintiff  as  necessary  to  build 
and  finish  the  same  was  lost  to  the  defeid- 
ants. 

(0)  The  plaintiff  should  be  estopped  from 
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collecting  from  the  defendants  any  sums  In 
excess  of  the  amount  represented  by  them  as 
neoessary  to  build  and  complete  said  build- 
ing. 

The  plaintiff  demurred  to  this  defense 
upon  the  ground  that  It  was  under  no  duty 
to  Inform  the  defendants  of  the  estimated 
cost  of  the  building  and  the  wing  addition; 
that  it  never  contracted  to  construct  the 
building  and  the  wing  addition  for  $187,447, 
and  if  it  did  m&ke  such  estimates  the  de- 
fense does  not  allege  that  it  was  made  for 
the  purpose  of  Inducing  the  defendants  to 
construct  the  said  addition.  This  defense 
was  Intended  to  present  an  estoppel  in  pais. 

It  might  be  difficult,  under  the  allegations 
of  this  defense,  to  escape  from  the  defects 
of  the  defense  which  the  plaintUf  presses 
upon  us — that  the  defendants  must  allege, 
not  only  an  absence  of  Icnowledge  of  th6 
truth,  but  of  facts  which  show  that  they 
did  not  have  equal  means  of  knowledge  with 
the  plaintiff,  and  that  the  representation  re- 
lied upon  was  made  willfully,  or  Intentional- 
ly, or  fraudulently,  or  In  gross  negligence, 
with  Intent  to  be  relied  on,  and  the  complaint 
1b  yoid  of  such  allegations;  that  the  repre- 
sentation relied  upon  is  an  expression  of 
opinion,  and  cannot  be  regarded  aa  a  mis- 
representation creating  an  estoppel;  and  that 
It  is  of  a  promissory  character,  relating  to 
the  fnture,  and  not  to  past  or  present  facts. 
But  these  and  other  grounds  of  demurrer 
were  not  a  part  of  the  demurrer  before  us. 
Likewise,  to  sustain  the  demurrer  upon  the 
grounds  it  alleges  would  present  some  dif- 
ficulty. 

[1]  Whether  the  plaintiff  was  nnder  "any 
dnty"  to  inform  the  defendants  would  seem 
to  be  Immaterial,  since  it  in  fact  did  furnish 
the  information,  and  the  facts  which  set 
forth  the  estoppel  are  based  upon  Its  re- 
sponse, as  requested  by  the  defendants. 

The  second  ground,  of  demurrer,  that  the 
plaintiff  had  not  contracted  to  complete  the 
main  building  and  wing,  would  appear  to  be 
equally  tneflectlTe,  since  the  estoppel  did  not 
depend  upon  a  definite  agreement,  but  upon 
a  course  of  conduct 

[2]  The  third  ground,  that  there  is  no  alle- 
gation that  the  representations  were  made 
for  the  purpose  of  "Inducing"  the  defend- 
ants to  act,  seems  at  variance  with  the  al- 
legations of  the  purpose  for  which  the  de- 
fendants wished  the  knowledge,,  viz.,  to  de- 
termine their  action  in  building  the  west 
wing,  and  that  the  plaintiff  gave  this  Infor- 
mation "in  compliance  with  said  request,  and 
to  be  used  for  the  purposes  aforesaid." 

[3]  Regardless  of  the  sufficiency  of  this 
seventh  defense  to  withstand  a  demurrer 
based  upon  the  grounds  now  claimed  by  the 
plaintiff,  its  elimination  from  the  case  has 
done  the  defendants  no  harm.  It  attempted 
to  plead  an  estoppel  in  pais.  That  was  un- 
necessary; such  an  estoppel  could  be  proved 
without  being  pleaded.  Bemhard  v.  Roches- 
ter German  Ins.  Co.,  79  Conn.  S8§,  395,  65 


Atl.  134;  Fish,  Receiver,  v.  Smith,  73  Conn. 
377,  387.  47  Atl.  711,  84  Am.  St.  Rep.  161: 
Plumb  V.  Curtis,  66  Conn.  154,  173,  33  Atl. 
998;  Hawley  v.  Mlddlebrook,  28  Conn.  527, 
536.  And  the  finding  discloses  that  proof 
was  offered  of  facts  relied  upon  to  establish 
the  estoppel  alleged  in  the  seventh  defense. 

[4]  It  is  not  essential  to  enter  into  a 
minute  comparison  between  the  finding  and 
the  terms  of  this  defense  to  ^how  that  proof 
of  the  facts  of  the  estoppel  were  before  the 
court.  It  will  suffice  to  point  out  some  of 
the  differences  between  finding  and  defense. 

The  court  finds  that  the  defendants  de- 
cided tO'  build  the.  west  wing  on  March  12tb, 
and  the  estimates  of  the  cost  of  the  main 
building  up  to  that  time  were  not  furnished 
until  March  16th,  and  the  estimates  at  the 
wing  until  after  this  date,  thus  negativing 
the  allegation  of  the  estoppel  that  the  esti- 
mate induced  the  construction  of  the  wing. 

The  court  finds  the  estimate  of  this  wing 
was  $44,132,  Instead  of  $35,000,  as  stated  in 
the  defense.  The  court  finds  that  the  wing 
was  to'  be  built  upon  the  terms  and  provi- 
sions of  the  contract  for  the  main  building, 
under  which  the  plaintiff  was  to  be  paid  the 
cost  of  construction,  plus  a  commission  for 
its  services  and  the-  cost  of  extra  work,  with 
a  commission  thereon. 

The  defense  alleges  that  after  the  esti- 
mates were  received  the  defendants,  with  the 
knowledge  of  the  plaintiff,  relied  upon  them 
and  embarked  upon  the  work.  Before  this 
work  was  begun,  it  is  thus  seen,  a  definite 
contract  was  made,  contemplating  modified 
plane  and  extra  work  done  by  direction  of 
the  owner.  Changes  and  additions  in  the 
work  were  made  by  the  defendants,  either 
themselves  or  through  their  architects,  and 
these,  with  the  cost  of  the  wing,  amounted  to 
$158,106.03,  and  $59,507.14  was  directly  paid 
by  the  defendants  to  the  persons  doing  the 
extra  work.  The  court  finds  the  plaintiff 
fully  performed  its  contract  and  furnished 
said  extras,  and  the  architects  so  certified. 

Further  the  court  finds  the  work  was 
done  under  the  personal  supervision  of  one  of 
the  defendants,  and  that  he  acted  for  all 
the  defendants  and  passed  upon  all  pay  rolls 
aiid  material  accounts,  and  made  payments 
on  account  of  the  contracts,  and  was  fully 
conversant  with  all  the  plaintiff  did  in  the 
construction  of  the  building. 

Not  only  does  the  finding  shatter  complete- 
ly this  defense,  but  it  presents  the  case  of 
work  done  and  materials  furnished  to  the 
amount  found  by  the  court,  under  contracts 
carried  out  by  the  contractor,  under  the  de- 
fendants' direction  and  with  their  knowledge. 
The  extravagance  of  the  owners,  or  of  their 
agents,  in  exceeding  the  expenditure  antici- 
pated by  the  majority  of  the  owners  furnish- 
es no  equitable  reason  why  the  contractors 
should  not  be  paid' the  amount  expended  by 
them  by  the  direction  of  the  defendants,  plus 
the  commission  provided  for  tiieir  services. 
"[$]  The  defendants  have  had  their  oppor- 
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tunlty  to  prove  every  allegation  of  the  sev- 
enth defense,  and,  thoagb  it  bad  been  a  part 
of  the  case,  it  could  not  avaU  them;  the 
facts  are  inconsistent  with  its  facts.  Un- 
der such  circumstances,  If  the  demurrer  in 
its  form  and  terms  were  held  to  be  unsup- 
X)orted,  a  new  trial  should  not  be  granted,  as 
no  barm  has  resulted  to  the  defendants  from 
this  ruling.  Mechanics'  Bank  v.  Woodward, 
74  Conn.  691,  51  Atl.  1084 ;  White  v.  Avery, 
81  Conn.  325,  328,  70  AtL  10C5;  Scott  v, 
Scott.  83  Conn.  634,  636,  78  AtL  314;  Q.  S. 
t802. 

One  ruling  only  is  made  a  ground  of  ap- 
I>eal.  Mr.  Braiuerd,  a  construction  engineer, 
and  of  the  firm  of  architects  intrusted  with 
the  building  of  the  Ely  School,  qualifled  as 
an  expert  upon  the  diaracter  and  manner 
of  the  construction  of  the  Ely  School  Build- 
ing and  the  west  wing.  He  testified  that  he 
drew  the  plans,  specifications,  and  contract, 
and  was  familiar  with  and  knew  of  all  sub- 
sequent changes  and  additional  work,  and 
that  as  the  work  progressed  it  was  constantly 
within  his  knowledge,  through  the  books,  re- 
ports, and  records  In  his  office,  and  that  he 
made  an  examination  of  the  work  in  April, 
1907,  for  the  purpose  of  enabling  him  to 
determine  as  to  the  acceptance  of  the  work 
and  the  issuance  of  the  final  certificate.  He 
was  inquired  of  aa  to  whether  he  was  satis- 
fled  from  that  examination  that  the  work 
called  for  by  the  contract,  and  as  in  fact 
done,  had  been  done  in  a  workmanlike  man- 
ner. The  defendants  objected  to  the  ques- 
tion, because  not  a  subject  for  an  opinion. 

At  the  request  of  the  witness,  and  over  the 
objection  of  the  defendants,  the  court  per- 
mitted the  witness  to  use,  in  expressing  his 
opinion,  the  entire  information  he  bad  as  to 
the  progress  of  the  work.  That  informa- 
tion, the  witness  stated  in  his  answer,  was 
derived  from  the  firm's  superintendent,  the 
owner,  and  the  contractor.  And  upon  it  was 
based  the  deductions  for  an  allowance  of 
$1,700  for  defective  or  omitted  work  called 
for  by  the  contract,  and  the  final  certificate 
of  the  architects  as  to  the  completion  of  the 
contract  Issued  by  him. 

In  response  to  a  direct  question,  the  wit- 
ness stated  that,  with  the  exception  of  the 
items  of  allowance  of  $1,700,  he  found  the 
building  had  been  constructed  in  a  workman- 
like manner,  and  in  accordance  with  the 
plans  and  specifications  and  the  modifications 
and  changes  that  took  place.  This  evidence 
all  came  in  under  the  same  objection. 

We  think  the  defendants  may  fairly  be 
held  on  this  record  to  have  objected,  beoiuse 
the  matter  was  not  a  subject  for  an  opinion, 
and  because  in  giving  such  opinion  the  wit- 
ness could  not  use  information  of  which 
he  did  not  have  personal  knowledge.  The  wit- 
ness is  stating  the  manner  in  which  he  made 
up  bis  estimate  of  the  $1,700  deductions  for 
defective  and  omitted  work,  for  the  purpose 
of  the  Issuance  of  the  final  architect's  certifi- 


cate.   For  such  a  purpose  the  evidence  was 
admissible. 

[|]  Even  though,  in  some  view  of  the  case, 
the  evidence  might  have  been  inadmissible, 
its  reception  was  not  harmful  to  the  de- 
fendants; for  the  court  finds,  not  only  that 
the  allowance  of  $1,700  was  fair  and  reason- 
able, but  that  the  defendants  admitted  on  the 
trial  "that  the  final  certificate  of  the  archi- 
tects was  final  and  conclusive  to  the  extent 
of  the  defective  work  and  the  cost  of  remedy- 
ing the  same,  and  no  claim  was  made  of 
their  right  to  recover  under  their  counter- 
claim of  any  amount  in  excess  of  that  al- 
lowed by  said  architects." 

[71  The  main  objection  to  this  evidence  was 
that  the  opinion  of  the  witness  could  not  be 
given;  that  be  must  state  In  detail  what 
he  saw,  and  the  various  defects,  and  leave 
the  conclusion  of  compliance  with  the  con- 
tract to  be  drawn  between  the  contract  and 
the  work  done  by  the  court  This  is  an  er- 
roneous view.  The  witness  who  qualifies  as 
an  expert  and  testifies  to  his  familiarity  with 
contract,  plans,  specifications,  and  changes 
therein,  and  with  the  work  done,  may  give 
his  conclusions  as  to  the  comparison  be- 
tween these,  without  detailing  at  length  the 
manner  in  which  each  item  of  the  work  done 
had  been  performed.  When  the  opinion  of 
the  witness  In  a  case  la  evidence  otherwise 
i  competent,  and  that  the  subject  of  the  in- 
vestigation will  be  made  clearer  by  its  in- 
troduction, the  opinion  should  be  received. 

[I]  When  facts  sought  to  be  proved  are  of 
BO  voluminous  or  complicated  a  character 
that  their  introduction  would  occupy  much 
time,  and  might  be  difficult  of  understanding 
by  themselves,  and  these  many  facts  are  to 
be  proved  for  the  purpose  of  drawing  a  con- 
clusion from  them,  the  court  may  permit  a 
witness  who  Is  qualified  upon  the  subject  of 
Investigation,  and  has  made  the  Investiga- 
tion, to  express  an  opinion,  without  giving 
the  details  on  which  the  opinion  rests. 

The  opinion  of  the  expert  as  to  whether 
a  building  la  furnished  in  a  workmanlike 
manner,  or  according  to  certain  plans  and 
specifications,  is  admissible  for  the  same  rea- 
son as  Is  the  opinion  of  the  accountant  as 
to  the  result  of  his  examination  of  the  books 
of  account,  or  as  to  schedules  taken  from  the 
books,  verified  by  him  (Blmlra  Hoofing  CJo. 
V.  Gould,  71  Conn.  629,  631,  42  AU.  1002).  or 
as  summaries  or  averages  from  voluminous 
or  complicated  records  are  admitted.  Wig- 
more  on  Ev.  (1904  Ed.)  S  1231. 

The  necessities  of  the  situation,  taken  in 
connection  with  the  improbability  of  liabiUty 
to  misrepresentation,  led  to  the  rule  admit- 
ting the  opinion  of  the  accountant  and  the 
record  searcher,  and  the  situation  is  as  ur- 
gent permitting  the  qualified  architect  or 
mechanic  to  testify  as  to  whether  work  Is 
done  In  a  workmanlike  manner,  or  according 
to  a  contract.  The  opportunity  of  cross-ex- 
amination, and  the  presence  In  court  of  con- 
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tract,  plan,  and  spectflcatlonB,  and  tbe  ability 
of  tbe  opposing  party  to  examine  the  work 
done  and  test  the  aufflciency  of  the  opinion, 
render  sncb  a  source  of  evidence  practically 
safe   against    misrepresentation. 

The  authorities  npon  this,  as  npon  many 
frobjects  of  opinion  evidence,  are  variant, 
with  a  strong  tendency  to  widen  the  scope 
of  opinion  evidence.  Atwood  v.  Atwood,  TO 
Atl.  59.  The  following  are  instances  of  cor- 
rect applications  of  the  general  rule: 

The  auallfled  witness  may  state  that  the 
work  la  well  done.  Wood  v.  Brewer  & 
Brewer,  57  Ala.  615,  517;  Wtard  v.  Kllpat- 
rlck,  85  N.  X.  413,  39  Am.  Rep.  674.  He 
may  state  that  the  machine  was  built  in  a 
good  and  workmanlike  manner.  Curtis  v. 
Gano,  26  N.  T.  427;  Abbott,  Trial  Biv.  (2d  Ed.) 
430.  He  may  state  whether  a  railroad  was 
properly  constructed  at  a  certain  point  St 
Lotils,  A.  &  T.  B.  Co.  v.  Johnston,  78  Tex. 
636,  16  8.  W.  104;  Kreuaberger  v.  Wing- 
fleld,  96  Gal.  251,  81  Paa  109.  He  may 
state  the  cost  of  erecting  a  building  from 
plans,  or  similar  to  one  destroyed.  Joske 
Bros.  v.  Pleasants,  15  Tex.  Olv.  App.  433, 
440,  30  S.  W.  586;  Woodruff  v.  Imperial 
Fire  Ins.  €o.,  83  N.  T.  133,  138.  He  may 
state  that  the  building  was  constructed  in  ac- 
cordance with  the  contracts.  J.  T.  Stark 
Grain  Co.  r.  Harry  Bros.  Co.  (Tex.  Olv.  App.) 
122  S.  W.  947;  Tucker  v.  Williams,  2  Hilt 
(N.  Y.)  562;  Tanlbee  v.  Moore,  106  Ky.  749, 
752,  61  S.  W.  564,  21  Ky.  Law  Rep.  378; 
Johnson  et  ux.  v.  Griffith  &  Co.  et  al.  (7ex. 
Civ.  App.)  135  S.  W.  683.  He  may  give  his 
opinion  as  to  tbe  difference  in  value  of  a 
vessel  as  repaired,  and  what  her  value  would 
have  been,  if  repaired  according  to  the  con- 
tract Sikes  V.  Paine  et  al.,  32  N.  C.  280,  51 
Am.  Dec.  389. 

The  opinion  of  this  witness  was  predicat- 
ed, not  only  upon  bis  personal  knowledge,  but 
upon  Information  given  him  by  bis  superin- 
tendent from  reports  submitted  to  his  office. 

Tbe  finding  is  not  sofflciently  explicit  to 
enable  us  to  know  whether  these  reports 
were  made  in  the  regular  course  of  tbe 
business  of  this  firm  of  architects,  nor  what 
that  course  was.  Nor  does  it  tell  us  whether 
the  evidence  of  those  who  made  the  reports, 
or  tbe  reports  themselves,  were  before  the 
court 

Tbe  magnitude  of  modern  construction 
work,  the  wide  territory  of  operations,  fre- 
quently renders  it  necessary  for  architects 
of  large  business  to  employ  one  or  more  su- 
perintendents or  inspectors  upon  their  dif- 
ferent commlBsions,  and  to  require  from  them 
daUy  or  weekly  reports  of  the  progress  of 
the  work,  and  upon  the  study  of  these  reports 
the  architect  is  kept  abreast  of  the  work, 
and  In  reliance  thereupon  issues  bis  orders, 
and  finally  issues  or  refuses  to  issue  bis 
certificate  of  completion. 

Wlietber  or  not  such  reports,  made  In  tbe 


course  of  business,  may  be  admitted  In  evi- 
dence without  tbe  testimony  of  their  author, 
an'l  whether  an  opinion,  based  in  part  upon 
suili  reports  by  a  member  of  a  firm  to  whom 
these  were  made,  upon  the  character  of  the 
work  and  its  comparison  with  the  require- 
ments of  the  contract,  may  be  given,  need 
not  now  be  passed  npon,  but  may  be  left  to 
another  occasion,  when  the  record  will  in 
all  probability  present  the  facts  surrounding 
the  claimed  evidence  with  greater  particu- 
larity. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


(84  Conn.  eSl) 
DONOVAN  V.  C!ONNiX3TICUT  CO. 

(Supreme  Cteurt  of  Errors  of  Connecticut    July 
31,  1911.) 

1.  Mabteb  and  Servant  (|  129*)— Death  o» 

SSBVART— NEaLIOSNOB— PBOXIUATG     GACBE. 

Where  decedent  was  killed  by  the  derail- 
ment of  an  electric  car  on  which  he  was  employ- 
ed, proof  that  the  car  was  unfit  for  the  use  to 
which  it  was  put  at  the  time  and  place  in  gucs- 
tion,  and  that  it  had  various  defects,  was  insuf- 
ficient to  sustain  a  recovery,  where  there  was  no 
evidence  of  causal  connection  between  any  of 
such  allezed '  defects  and  the  derailment  or  the 
killing  of  decedent. 

[EU.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.   §§  257-263;    Dec.  Dig.  | 

2.  Masteb  and  Servant  (|  112*)— Death  o» 
Servant— Blectbic  Cars. 

Where,  in  an  action  for  the  death  of  a  con- 
ductor by  the  derailment  of  an  electric  car, 
plaintiff  proved  that  the  derailment  was  due  to 
the  choked  and  frozen  condition  of  the  switch, 
which  either  prevented  it  from  working  properly 
or  caused  the  flange  of  the  wheels  to  ride  upon  a 
compact  mass  of  ice  and  sand,  which  filled  the 
groove  in  which  it  was  intended  to  run,  and  that 
after  derailment  it  plunged  into  the  pond,  be- 
cause there  was  no  fence  or  other  olwtruction 
to  minimize  the  danger  of  derailment  in  the  di- 
rection of  the  pond,  such  proof  was  not  suffi- 
cient to  sustain  a  recovery,  without  evidence 
that  proper  construction  of  the  line  called  for 
the  construction  of  some  such  obstruction. 

[£}d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  213-223;    Dec.  Dig.  | 

3.  Masikb  and  Servant  ({  286*)— Death  or 
Servant  —  Railroads  —  Operation  —  Neq- 

LIQENCB. 

In  an  action  for  the  death  of  an  electric 
car  conductor  by  the  derailment  of  his  car, 
which  plunged  Into  a  pond,  evidence  of  defend- 
ant's negligence  in  operating  tbe  car  under  the 
existing  conditions  held  to  make  a  case  for  the 
jury. 

[E^d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1010-1050;  Dec.  Dig.  { 
286.*] 

4.  Masteb  and  Sebvant  (5  270*)— Rbletawot 
— ^Photoobaphs — Changed  Conditions. 

Where,  in  an  action  for  the  death  of  an 
electric  car  conductor  by  the  derailment  and 
the  plunging  of  his  car  into  a  pond,  negligence 
wi  ;  claimed  to  exist  in  that  no  guard  rail  was 
provided  on  the  side  next  to  the  pond,  or  any 
fence  or  other  olwtruction  to  prevent  derailed 
cars  going  into  tbe  pond,  photographs  taken  a 
few  days  t>efore  the  trial,  showing  a  guard  rail 
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Mtd  htuot  wMch  bad  been  constmcted  after  the 
accident,   were  inadmissible, 

{EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceoft  Dig.  i  017;  Dec.  Dig.  { 
270.*] 

Appeal  from  Superior  Court,  New  Haven 
Oounty;    William  H.  WllIiamB,  Judge. 

Action  by  Mark  Donovan,  Sr.,  as  adminis- 
trator, against  tbe  Connecticut  Company,  to 
recover  damages  for  negligence  musing  tbe 
death  of  plalntllTa  intestate.  PlalntlCT  was 
nonsuited,  and  appeals.  Eleversed,  and  new 
trial  ordered. 

Tbe  evidence  offered  by  the  plaintiff  tend- 
ed to  establish  tbe  following  facts: 

A  single  line  of  tbe  defendant's  tracks  ex- 
tended In  a  slight  curve  around  tbe  east  end 
of  Rimmon  pond  upon  an  artificial  enibank- 
ment,  which  at  tbe  place  of  accident  was  25 
feet  higher  than  the  surface  of  the  water, 
and  declined  irapldly  to  the  water's  edge. 
Approaching  from  the  north,  a  second  Hue 
of  tracks  Joined  the  line  already  referred  to 
upon  this  embankment,  and  immediately  op- 
posite tbe  pond.  Connection  was  made  by 
tbe  use  of  an  automatic  switch.  The  point 
of  the  switch  was  next  to  the  westernmost 
rail,  which  ran  along  within  about  four  feet 
of  the  edge  of  the  embankment.  Southerly 
of  this  point  there  was  a  guard  rail  laid 
easterly  of  tbe  west  rail,  and  about  two  or 
three  inches  therefrom.  Tbe  purpose  of  this 
rail  was  to  prevent  derailments  of  cars  to 
the  outer  side  of  the  curve  In  tbe  tracks,  be- 
ing the  side  farthest  from  the  pond.  There 
was.  no  such  rail  to  serve  a  similar  purpose 
on  the  opposite  or  pond  side;  neither  was 
there  a  fence  or  other  construction  on  that 
side  to  interpose  an  obstacle  to  the  progress 
of  a  derailed  car  down  the  embankment  In- 
to the  pond.  At  a  distance  northerly  of  tbe 
point  of  the  switch,  which  one  map  showed 
to  be  110  feet  and  another  176  feet,  was  n 
signal  box  used  by  conductors  in  running 
their  cars. 

During  tbe  afternoon  of  December  25, 1909, 
there  began  a  heavy  fall  of  snow,  accom- 
panied with  wind,  which  continued  through 
the  succeeding  night  and  into  the  forenoon  of 
the  2Ctb.  In  all  the  total  fall,  variously  esti- 
mated, was  from  10  to  16  Inches.  Suowplows 
were  called  into  service  by  tbe  defendant, 
and  its  cars  were  operated  during  the  night 
with  more  or  less  difficulty. 

During  the  forenoon  of  December  26tb,  the 
plaintiff's  intestate  was  sent  out  as  a  con- 
ductor in  charge  of  a  car  going  south,  wboi<« 
destination  was  Derby.  When  bis  car  reach- 
ed the  signal  box  referred  to,  it  stopped,  and 
the  intestate  went  to  the  box  and  returned  to 
the  car  by  tbe  front  door  leading  into  tbe 
front  vestibule.  Tbe  car  then  proceeded  at  a 
moderate  rate  of  speed  along  the  embank- 
ment until  It  reached  a  point  at  or  a  short 
distance  beyond  the  point  of  the  switch, 
when  it  left  tbe  rails  and  plnnged  headlong 


down  the  embankmeit  tnto  the  water.  Tbe 
front  end  of  the  car  was  whoUy  submerged, 
and  about  two-thirds  of  It  under  water.  The 
few  passengers  were  rescued,  but  tbe  Ufeless 
bodies  of  tbe  motorman  and  conductor  were 
taken  from  tbe  front  vestibule,  the  doors  of 
which  were  found  closed.  The  body  of  the 
motorman  was  found  In  a  standing  position 
at  the  controller  box,  and  that  of  the  con- 
ductor "down  in  a  heap"  on  the  floor.  Oth- 
er pertinent  facts  are  sufficiently  stated  In 
tbe  opinion. 

Charles  S.  Hamilton  and  Frederick  M.  Mc- 
Carthy, for  appellant  Harry  O.  Day  and 
Thomas  M.  Steele,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts,  as 
above).  The  plaintiff  in  bis  complaint  charg- 
es that  his  Intestate  met  bis  death  by  rea- 
son of  the  defendant's  negligence  in  permit- 
ting the  car  which  was  given  into  his  charge, 
in  Its  then  condition,  and  with  Its  then  equip- 
ment, to  be  used  at  tbe  time  and  place  when 
and  where  tbe  accident  occurred.  This  gen- 
eral charge  of  negligence  is  amplified  and 
supported  by  tbe  specification  of  a  number  of 
matters  wbidi,  it  is  alleged,  entered  into  the 
situation  to  give  the  defendant's  conduct  the 
negligent  character  imputed  to  it  Some  oC 
these  incidental  matters  are  themselves  char- 
acterized as  having  been  occasioned  by  tbe 
defendant's  negligence. 

[1]  It  is  alleged  that  the  car  Itself  was  on- 
fit  for  the  use  to  which  It  was  put  at  the 
time  and  place  in  question  for  vfirious  rea- 
sons. Upon  the  trial,  evidence  was  offered 
from  which  the  Jury  might  have  found  that 
it  had  a  flat  wheel,  that  it  was  not  eqiiii»ped 
with  scrapers,  and  that  the  doors  leading 
from  tbe  body  (ff  tbe  car  Into  tbe  front 
vestibule  did  not  operate  freely.  There  was, 
however,  an  entire  failure  to  show  a  causal 
connection  between  any  one  of  these  feature* 
and  either  the  derailment  of  the  car  or  tbe 
fate  which  befell  tbe  intestate  in  its  front 
vestibule.  No  such  -  connection  was  either 
obvious,  or  indicated  by  either  direct  tea- 
tlmony  or  circumstances  shown.  For  the  Jury 
to  have  foimd  it  upon  the  evidence  present- 
ed would  have  been  to  find  it  upon  no  more 
substantial  basis  than  a  surmise  or  conjec- 
ture. Kruck  V.  Connecticut  Co.,  84  Conn. 
— ,  80  AO.  162. 

[21  Other  conditions  enumerated  in  the 
complaint  as  entering  into  the  situation  to 
make  tbe  defendant's  conduct  negligent  con- 
cern the  condition  of  the  roadbed  and  tracks 
and  the  safeguards  against  mishaps.  Evi- 
dence was  offered  tending  to  show  that  tbe 
tracks  at  tbe  place  of  accident  ran  along  tbe 
top  and  only  a  few  feet  from  the  edge  of  a 
high  embankment  at  the  base  of  wlilcfa  was 
a  pond ;  that  at  the  top  of  the  embankment 
two  lines  of  tracks  were  brought  togetber 
into  one  by  means  of  an  automatic  switch; 
that  there  was  no  guard  rail  to  prevent  de- 


*Fw  otbar  cues  sm  same  topic  and  •ecttoa  NDMBBB  In  Deo.  Die.  *  A]a>  Sis.  E«r  No.  Sariw  t  R«p'r  ladaan 


Digitized  by 


Google 


Oddil) 


DOWOYAK  T.  CONNECTICUT  00. 


781 


nllmott  In  the  dlrtcUon  of  the  edge  of  the 
embankment,  or  fence  or  other  construction 
to  obstmct  the  progiees  of  a  derailed  car 
down  the  embanlunent;  that  beginning  dur- 
ing the  afternoon  of  the  day  prior  to  the  ac- 
cident and  continuing  through  the  night  and 
into  the  following  forenoon  there  was  a 
heavy  fall  of  snow,  amounting  to  from  10  to 
15  inches,  accompanied  with  wind;  that  at 
the  time  of  accident,  In  the  neighborhood  of 
11  o'clock,  the  point  of  the  switch  and  pos- 
sibly the  groore  beyond  and  between  the 
westerly  rail  and  guard  rail  were  packed 
with  snow  and  ice,  and  perhaps  sand;  that 
the  car  In  which  the  Intestate  was  was  pro- 
ceeding at  a  moderate  rate  of  speed;  and 
that  It  was  derailed  while  passing  over  the 
switch,  or  immediately  thereafter.  It  was 
possible  for  the  jury  to  find  from  the  evi- 
dence presented'  that  the  car  was  derailed  by 
reason  of  the  choked  and  perhaps  frozen  con- 
dition of  the  switch,  which  either  prevented 
it  from  working  properly,  or  caused  the 
flange  of  the  wheels  to  ride  upon  the  compact- 
ed mass  which  filled  the  groove  in  which 
it  was  Intended  to  run,  or  perhaps  by  rea- 
son of  that  condition  in  connection  with  the 
similar  condition  of  the  groove  beyond  the 
switch,  and  that,  having  become  derailed, 
it  plunged  down  the  embankment  with  noth- 
ing to  stay  its  progress. 

The  plaintiff,  having  shown  that  there  was 
neither  guard  rail,  fence,  nor  other  construc- 
tion to  prevent  or  minimize  the  danger  from 
derailment  in  the  direction  of  the  pond  as 
indicated,  offered  no  evidence  to  establish 
that  proper  construction  of  the  line  as  one 
for  general  use  called  for  any  such  equip- 
ment or  construction.  He  thus  lost  any  ben- 
efit he  might  have  derived,  had  the  case 
gone  to  the  jury,  from  a  finding  that  the  de- 
fendant was  negligent  in  this  Independent 
particular.  But  for  present  purposes  his 
failure  in  this  regard  does  not  possess  large 
significance.  The  ultimate  question  pre- 
sented by  the  case  was  not  one  as  to  wheth- 
er or  not  the  defendant  was  negligent  in  not 
providing  these  things,  or  some  one  of  them, 
or  In  doing  or  omitting  to  do  this,  that,  or 
the  other  incidental  act  complained  of,  but 
whether  or  not,  all  things  known  to  it,  or 
which  by  the  exercise  of  due  care  would 
have  been  known  to  It,  considered,  it  was 
negligent  in  respect  to  Its  duty  as  master 
in  continuing  to  run  its  cars,  or  in  particular 
this  car,  over  the  place  in  question.  Wheth- 
er or  not  due  care  in  construction  required 
a  guard  rail,  fence,  or  other  erection,  as 
claimed,  the  threatening  character  of  the 
embankment  under  the  conditions  in  fact  to 
«  car  which  should  become  derailed  upon 
ttie  side  of  the  pond  was  as  obvious  as  it 


was  real.  It  was  therefore  one  to  b*  consid- 
ered in  any  determination  by  the  company 
as  to  whether  Its  cars  should  be  run  over  its 
trades  at  this  place  under  conditions  as  they 
might  arise,  and  by  a  Jury  as  to  whether 
the  running  of  cars  under  such  conditions 
was  in  the  exercise  of  due  care. 

[3]  The  permanent  conditions  at  the  place 
of  the  accident  were,  of  course,  known  to  the 
defendant.  The  Jury  might  well  charge  It 
with  knowledge  of  the  storm  and  Its  proba- 
ble consequences.  Among  the  plaintiff's  wit- 
nesses were  two  motormen  of  experience, 
one  of  whom  testified  that  he  took  a  car 
over  the  locus  a  short  time  before  midnight 
of  the  25th,  and  the  other,  that  he  ran  over 
it  at  about  six  a.  m.  of  the  26th.  Each  testi- 
fied that  at  these  resi>ectlve  times  the  condi- 
tions were  such  that  it  was  not  safe  to  op- 
erate cars  there.  They  were  not  asked,  as 
they  should  have  been,  to  give  their  reasons 
for  this  opinion,  or  to  state  the  conditions 
which  furnished  the  foundation  for  it  But 
the  evidence  was  received,  and  with  it  as 
to  conditions  eleven  and  five  hours,  respec- 
tively, before  the  accident,  as  bearing  upon 
the  question  of  notice,  and  with  it  and  the 
other  evidence  touching  the  conditions  at  the 
time  the  lU-fated  car  left  the  track  and 
plunged  down  the  embankment,  enough  of  a 
case  was  made  out  to  forbid  the  granting  of 
a  nonsuit 

[4]  Photographs  of  the  locus  taken  on  the 
day  of  the  accident  were  offered  and  admit- 
ted. Other  photographs  were  not  admitted. 
These  latter  were  taken  a  few  days  before 
the  trial,  and  showed  a  guard  rail  and  fence, 
such  as  the  plaintiff  claimed  should  have 
Men  there  at  the  time  of  accident  The 
plaintiff  claimed  to  have  shown,  and  appar* 
ently  successfully,  that  the  situation  as  dis- 
closed in  the  photographs  had  remained  un- 
changed, except  for  said  rail  and  fence,  and 
proposed  to  indicate  this  change  to  the  Jury. 
The  court  acted  In  the  proper  exercise  of  Its 
discretion  In  Its  ruling,  and  thus  preventing 
the  plaintiff  from  bringing  to  the  attention 
of  the  Jury,  through  these  cumulative  photo- 
graphs, a  fact  not  proper  for  them  to  know, 
and  which  well  might  be  prejudicial  to  the 
defendant  Had  the  photographs  been  ad- 
mitted, the  plaintiff  would  have  been  per- 
mitted to  accomplish  by  indirection  what 
was  forbidden  to  him  by  direct  processes. 
Nalley  v.  Hartford  Carpet  Co.,  61  Conn.  624, 
631,  60  Am.  R^.  47. 

The  other  rulings  complained  of  do  not 
call  for  attention.  They  arose  from  the  man- 
ner in  which  the  evidence  was  presented,  and 
it  is  scarcely  possible  that  the  same  situa- 
tions will  arise  again. 

There  Is  error,  and  a  new  trial  is  ordered. 
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KELLT  ▼.  ALLINO  et  •! 

(Supreme  Court  of  Ehron  of  Connecticut    July 

81,  1911.) 

1.  CORTBACTS    (I  214*)— BUILDIRO   OORTBACIB 

—•Payments— MiTUBriT. 

Provision  in  a  building  contract  for  pay- 
ments "weekly  as  the  worlc  progresses,  and  in 
full  when  done,"  entitles  the  contractor  to  pay- 
ments weekly  to  cover  his  outlay  for  labor  and 
material,  not  exceeding  the  contract  price,  and 
to  any  balance  remaining  due  on  completion  of 
the  woA. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S{  980-995;    Dec.  Dig.  |  Z14.*J 

2.  Mechanics'  Liens  (t  115*)— Right  to  I/IKr 

— SUBCONTBACTOBS— PATMEWT    TO    CONTBAO- 

lOB— EJftect. 

Under  Gen.  St.  1902,  g  4138,  limiting  me- 
chanics' liens,  a  subcontractor  is  not  entitled  to 
a  lien,  where  the  contractor  has  been  property 
paid  the  full  contract  price. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liiens.  Cent  Dig.  U  lSO-168;  Dec.  Dig.  I  115.*] 

8.  Mkohanicb'  liiBNS  (I  U5*>— NoTics— Sur- 

nciKNOT. 

The  notice  referred  to  In  Oen.  St  1902,  { 
4138,  exempting  an  owner  from  liability  to  a 
subcontractor  as  to  payments  in  good  faith  to 
the  contractor  before  notice  of  the  lien,  is  the 
notice  prescribed  by  section  4137,  informal  no- 
tice orally  or  by  letter  being  ineffectual ;  and 
hence.  In  a  suit  by  a  subcontractor  to  establish 
a  lien,  it  is  proper  to  exclude  a  question  asked 
the  owner  as  to  when  he  fiist  learned  that  plain- 
tiff was  doing  work  on  the  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  SS  150-159 ;  Dec.  Dig.  f  115.*] 

4.  Mechanics'  Liens  (|  280*)— Sttit  to  Eb- 

TABLisH— Evidence. 

In  a  suit  by  a  subcontractor  to  enforce  a 
mechanic's  lien,  the  owner  was  properly  permit- 
ted to  testify  whether  he  made  any  payments  to 
the  contractor  in  advance  of  the  progress  of 
the  work,"  where  the  contract  required  payment 
weekly  as  the  work  progressed. 

•  [Ed.   Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  280.*] 

Appeal  from  Superior  Court,  New  HaTen 
County;   Joel  H.  Reed,  Judge. 

Action  by  Jolin  D.  Kelly  against  Amon  A. 
Ailing  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Cliarles  S.  Hamilton,  for  appellant  James 
H.  Webb,  for  appellees. 

HALL,  C.  J.  The  defendant  Ailing  is  the 
owner  of  land  in  New  Haren  described  In 
the  complaint  On  May  12,  1905,  be  con- 
tracted in  writing  with  one  Ferguson  for 
the  construction  of  a  dwelling  house  upon 
said  land.  The  contract  which  was  in  the 
form  of  a  proposal,  signed  by  Ferguson  and 
accepted  in  writing  by  AUlng,  contained  this 
language:  "I  propose  to  furnish  the  neces- 
sary labor  and  materials  to  erect  your  pro- 
posed frame  dwelling  according  to  plans  and 
speciflcatlons  and  details  shown,  •  •  • 
with  the  following  exertions,  •  •  *. 
(here  follows  an  extended  list  of  so-called 
exceptions,  alterations,  additions,  and  allow- 
ances]. The  above  specified  work  I  will  do 
for  the  sum  of  eighteen  thousand,  three  hun- 


dred and  eighty-eight  doHars  and  fourteen 
cents  ($18,388.14),  payments  to  be  made  week- 
ly as  the  work  progresses,  and  in  full  wbeo 
done." 

On  the  16th  of  October,  1905,  the  plaintiff 
contracted  in  writing  with  Ferguson  to  fur- 
nish the  gas  fitting,  plumbing,  and  hot  water 
heating  of  the  house,  for  $2,691,  upon  which 
there  is  due  the  plaintiff  an  unpaid  balance 
of  $1,601. 

The  complaint  alleges,  and  the  trial  court 
has  found,  that  on  the  8th  of  October,  1906, 
the  plaintiff  gave  the  written  statutory  no- 
tice to  the  defendant  that  he  had  commenced 
to  furnish  materials  and  render  services  upon 
said  house,  and  that  he  would  claim  a  lim 
upon  the  same  under  the  statute;  and  that 
on  January  19,  1907,  be  lodged  a  certificate 
of  lien  with  the  town  clerk  of  New  Haven, 
stating  that  he  commenced  rendering  services 
and  furnishing  materials  as  such  subcontrac- 
tor on  the  14th  of  October,  1905,  and  ceased 
to  do  so  on  the  4th  day  of  December,  1906, 
and  that  there  was  due  him  as  the  value  of 
his  services  $1,691. 

The  trial  court  has  farther  found  that  on 
the  8th  of  October,  1906,  when  the  notice  of 
lien  was  given  by  the  plaintiff  to  the  defend- 
ant Ailing,  that  in  addition  to  payments  for 
extras  Ailing  had  paid  to  Ferguson  for  work 
done  under  the  contract  $18,463.14,  which 
was  in  excess  of  the  contract  price;  that 
all  the  payments  were  made  in  good  faith 
and  none  in  advance  of  the  time  stipulated 
In  the  original  contract;  that  about  Decem- 
ber 15,  1906,  Ferguson  abandoned  the  con- 
tract; and  that  the  defendant  in  order  to 
complete  the  house  in  accordance  with  the 
contract,  was  required  to  expend  some  $3,000 
more  than  the  contract  price. 

Section  4138  of  the  General  Statutes  of  1902 
provides  that  in  determining  the  amount  to 
which  a  lien,  sudi  as  that  claimed  by  the 
plaintiff,  shall  attach,  the  owner  shall  be 
allowed  whatever  payments  be  shall  have 
made  in  good  faith,  to  the  original  con- 
tractor, before  receiving  notice  of  the  daimed 
lien,  and  that  "no  payments  made  in  ad- 
vance of  the  time  stipulated  in  the  original 
contract  shall  be  considered  as  made  in  good 
faith,  unless  notice  of  the  intention  to  make 
such  payment  shall  have  been  given  in  'writ- 
ing to  each  person  known  to  have  furnished 
materials  or  rendered  services,  at  least  five 
days  before  such  payment  Is  made." 

It  follows,  therefore,  that  the  facta  found 
by  the  trial  court  as  above  stated,  are  de- 
cisive of  this  action,  unless  such  conclnstons 
of  the  trial  court  are  inconsistent  with 
other  facts  apparent  upon  the  record,  or  un- 
less it  appears  that  they  are  to  some  eztmt 
based  upon  erroneous  rulings  upon  qaestloiu 
of  evidence. 

[i]  The  plaintiff  contends  that  the  fktcta 
thus  found  conflict  with  oth&c  admitted 
facts,  and  especially  with  the  provisions  oit 
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the  written  contract,  In  that  It  appears  that 
the  entire  contract  price  of  $18,388.14  was 
paid  prior  to  October  8,  1906,  while  the 
house  was  not  finished  until  some  time  in 
1907,  and  upon  payment  of  the  further  sum 
of  about  $3,000.  The  plaintiff's  argument 
seems  to  be  that  by  the  terms  of  the  written 
agreement  the  entire  contract  price  was  not 
to  be  paid  before  the  completion  of  the  bouse, 
and  that  therefore  the  payment  of  it  prior 
to  October  8,  1906,  was  to  some  extent  an 
advance  payment 

This  claim  cannot  be  sustained.  It  does 
not  necessarily  follow  from  the  language  of 
the  contract  that  any  payment  was  to  be 
made  to  Ferguson,  when  entire  worlc  was 
"done."  The  contract  also  provided  that 
payments  were  to  be  made  weekly  as  the  worlc 
progressed.  This  provision  does  not  mean 
that  the  amount  of  the  weekly  payments 
were  to  be  determined  by  computing  each 
week  what  fractional  part  of  the  entire  labor 
and  materials  had  been  performed  and  fur- 
nished, or  by  ascertaining  what  relation  the 
cost  of  the  labor  and  materials  of  each  week 
twre  to  the  entire  contract  price.  The  plain- 
tiff himself  seems  to  have  claimed  In  the 
trial  court  that  the  owner  was  require  by 
this  provision  to  pay  weekly  the  value  of 
the  work  done.  The  parties  to  the  contract 
evidently  construed  this  language  as  mean- 
ing that  each  week  the  owner  should  pay 
the  contractor  the  expense  incurred  for  labor 
and  material  actually  performed  and  fur- 
nished, not  exceeding  tlie  contract  price,  and 
that  when  the  work  was  finished  be  should 
pay  the  ^contractor  the  remainder  of  the  con- 
tract price.  This  was  a  reasonable,  and  we 
think  the  correct,  interpretation  of  this  pro- 
vision. This  provision  for  weekly  payments 
ty  the  owner,  with  other  facts  found,  indi- 
-cate  that  the  contractor  required  these  week- 
ly payments  to  enable  him  to  meet  from  time 
to  time  the'  necessary  expense  for  labor  and 
materials,  but  that  payment  of  the  remainder 
-of  the  contract  price  should  be  postponed 
nntU  the  completion  of  the  work.  Both  par- 
ties undoubtedly  contemplated  a  payment  at 
the  completion  of  the  work,  as  t>oth  probably 
expected  that  the  contractor  would  realize 
«ome  profit  on  the  contract,  and  would  there- 
fore receive  something  more  tlian  the  cost 
■ot  materials  and  labor,  which  was  to  be 
-covered  by  the  weekly  payments. 

[21  Of  course,  when  the  weekly  payments 
required  to  be  made  before  the  work  was 
-finished  exhausted  the  contract  price,  full 
'payment  was  then  made,  and  there  remained 
no  part  of  the  contract  price  to  be  paid  when 
-tbe  work  was  finished,  and,  Ferguson  having 
-fn  that  case  been  properly  paid  Ills  full  con- 
-tract  price,  the  plaintiff  could  acquire  no 
Hen  under  his  subcontract  with  Ferguson. 
Section  4138,  General  Statutes;  Burrltt  v. 
Negry.  81  Conn.  602,  71  Atl.  670;  Tlrc«  v. 
.Moore,  82  Conn.  244,  78  Att.  183. 

The  provisions  of  the  written  contract  are 


not  of  a  character  to  fnmlsli  definite  Informa- 
tion to  subcontractors  as  to  the  time  and 
amount  of  the  payments  to  be  made  to  the 
original  contractor.  Evidently  the  parties 
to  the  contract  intended  that  the  amount  of 
the  weekly  payments  would  depend  to  a  con- 
siderable extent  upon  their  estimates  and 
Judgment 

The  finding  shows  the  amounts  and  dates 
of  the  payments  made  before  October  8,  1906, 
and  that  the  owner  testified  that  no  pay- 
ments were  made  in  advance  of  the  time 
stipulated  in  the  original  contract  The  fact 
that  there  was  a  greater  interval  tlian  one 
week  between  the  payments  made  prior  to 
October  8,  1906,  does  not  render  them  pay- 
ments made  in  advance,  or  in  bad  faith,  or 
to  the  prejudice  of  the  plaintUF. 

[3]  It  appears  that  on  July  26,  1906,  the 
plaintiff  orally  Informed  the  owner  that  he 
intended  to  put  a  lien  on  the  house  for  serv- 
ices, and  that  the  owner  replied,  "All  right, 
go  ahead."  It  further  appears  that  the 
plaintiff  offered  in  evidence  the  following 
letter  from  the  plaintiff  to  Mr.  Ailing,  dated 
July  28,  1908,  which,  upon  objection,  was 
excluded  by  the  trial  court:  "I  hereby  notify 
you  that  I  intend  to  claim  a  lien  on  your 
new  residence  on  Edgehlll  Road  for  plumb- 
ing and  gas  fitting  and  hot  water  contract 
J.  O.  It.  Ferguson,  general  contractor.  J.  D. 
Kelly."  The  plaintiff  claims  that  these  facts 
constitute  proof  of  bad  faith  in  the  owner 
in  making  payments  after  receiving  such 
notices,  and  that  the  letter  of  July  28th  was 
therefore  admissible  as  evidence. 

Neither  of  these  notices  conformed,  either 
In  form  or  manner  of  service,  to  the  require- 
ments of  section  4137,  which  is  the  only  no-, 
tlce  recognized  by  statute  as  a.  step  In  per- 
fecting the  Hen  of  a  subcontractor,  and  It  Is 
to  be  noted  that  the  only  notice  of  lien  al- 
leged in  the  complaint  Is  the  notice  of  Oc- 
tober 8,  1906.  We  are  of  opinion  that  the 
words  "before  receiving  notice  of  such  lien," 
used  in  section  4138  in  describing  the  pay'* 
ments  to  be  allowed  the  owner,  refer  only 
to  the  statutory  notice  described  In  section 
4137.  No  other  notice  would  Justify  the 
owner  in  holding  back  payments  after  they 
had  become  du6  the  contractor  by  the  terms 
of  the  original  contract  Had  It  appeared 
that  the  owner  had  made  payments  In  ad- 
vance of  the  time  stipulated  in  the  original 
contract  the  oral  notice  and  notice  by  let- 
ter would  have  been  admissible  to  show^that 
he  knew  the  plaintiff  was  at  work  upon  the 
house,  and  was  therefore  one  of  those  to 
whom  the  required  five  days'  notice  must 
be  given  by  the  owner.  No  payments  hav- 
ing been  made  In  advance,  the  oral  no- 
tice and  notice  by  letter  were  not  proof  that 
subsequent  payments,  made  as  stipulated  in 
the  contract  were  not  made  In  good  faith, 
and  the  letter  was  properly  excluded.  For 
the  reasons  Just  stated,  the  question  asked 
the  defendant  Ailing  upon  cross-ezaminatioo. 
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wliai  be  first  learned  that  the  plaintiff  was 
doing  work  npon  the  building,  was  proper- 
ly excluded. 

[4]  The  trial  court  properly  admitted  the 
following  question,  asked  Mr.  Ailing  on  re- 
direct examination,  and  objected  to  as  call- 
ing for  an  opinion  of  the  witness,  and  one 
contrary  to  the  facts  proved:  "Were  any  of 
these  payments  that  you  iiave  testified  to, 
made  to  Mr.  Ferguson  prior  to  October  8, 
1906,  made  In  advance  of  the  progress  of 
the  work?"  Apparently  the  witness  bad  al- 
ready testified  to  the  time  and  amount  of  the 
payments  actually  made.  The  words  "pro- 
gress of  the  work"  were  evidently  embodied 
In  the  question,  because  there  were  similar 
words  in  the  contract  The  witness  was  en- 
titled to  state  as  a  fact  that  the  payments 
BO  made  were  not  larger  In  amount  than 
were  properly  considered  to  be  fair  payments 
for  work  and  materials  then  actually  fur- 
nished. We  think  the  purpose  of  the  ques- 
tion was  to  have  him  so  state.  Perhaps  this 
purpose  could  have  been  more  clearly  stated 
in  the  question,  but  it  was  not  objected  to 
npon  the  ground  that  Its  meaning  was  ob- 
scure. If  the.  plaintiff  did  not  understand 
the  meaning  of  the  witness'  answer,  he 
could  undoubtedly  have  learned  it  by  further 
cross-examination,  and  could  have  ascertain- 
ed what  the  witness  understood  to  be  ad- 
vance payments,  or  payments  as  the  work 
progressed. 

The  claim  that  the  plaintiff  was  induced 
to  continue  his  work  upon  the  building  by 
a  statement  of  the  defendant  that  there  was 
a  named  sum  due  Ferguson  la  not  supported 
by  the  finding. 

There  is  no  error. 


(84  Conn.  M4) 

WEEKS  et  »L  v.  MANSFIELD  et  aL 

(Supreme  Court  of  Errors  of  Connecticnt.    July 
81,  1911.) 

L  Paupers  (|  1*)— Who  is  a  "Patjpbb." 

The  term  "pauper"  dpsigmates  those  per- 
sons whose  snpport  is  a  burden  upon  the  public 
treasniy,  and  one  may  be  destitute  of  ability  to 
earn  a  livelihood,  and  yet  not  to  be  a  pauper,  as 
where  he  is  eared  for  by  relatives  or  friends. 

[Ed.  Note.— For  other  cases,  see  Paupers,  Cent 
Dig.  K  l-«;  Dec.  Dig.  |  1* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  pp.  5236-5239.] 

2.  Words  and  Phrases— "iNniOKNT." 

The  term  "indigent"  is  commonly  used  to 
refer  to  one's  financial  ability,  and  ordinarily 
indicates  one  who  is  destitute  of  means  of  com- 
fortable subsistence  so  as  to  be  in  want 

[Ed.  Note.— For  other  definitions,  ses  Words 
and  Phrases,  vo.i.  4,  p.  3556.] 

3.  WiLM  (J486*)-;-CowerrBtJCTiON— Lanoxjaok. 

Words  sometimes  have  a  meaning,  -when 
applied  to  certain  conditions  or  relations,  other 
tiian  their  ordinary  meaning,  and  wlien  so  used 
in  wills  should  be  so  construed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  {  456.*] 


4.  WlIXS  (I  6S2*)— CONSTSUOnOH— TXSTAiniT- 

tabt  Trust. 

Testator  by  his  will,  executed  October  28, 
1867,  directed  trustees  appointed  therein  to  con- 
vey the  residue  of  the  estate  to  the  persons  then 
constituting  the  board  of  trustees  of  the  genera 
ai  hospital  for  the  insane  of  the  state  of  Con- 
necticut, located  at  M.,  in  trust  to  reserve  the 
amount  received  as  a  fund  for  the  benefit  of  the 
"insane  poor"  of  the  state,  with  the  right  to  ex- 
pend the  annual  income  for  the  support  of  "indi- 
f;ent  insane  persons,"  giving  preference  to  any 
ndigent  insane  persons  having  legal  residence 
in  testator's  native  town  of  H.  The  hospital 
was  created  in  1866  (Acts  1866,  c.  37)  and  Acts 
1867,  c.  102  divided  its  inmates  into  two  classes, 
one  class  consisting  of  insane  paupers,  in  which 
case  the  town  of  the  inmate's  legal  residence  was 
chargeable  with  half  the  cost  of  support,  while 
the  other  class  consisted  of  persons  describod  as 
persons  in  indigent  circumstances  wlio  had  be- 
come insane.  Held,  that  the  will  was  made  in 
contemplation  of  the  statutory  provision  of  the 
inmates  into  the  classes  of  insane  paupers  and 
indigent  insane  not  paupers,  and  the  latter  class 
was  intended  as  the  beneficiaries  of  the  trust 
fund. 

[Ed.  Note.— For  other  eases,  see  Wills,  Dec. 
Dig.  i  682.*] 

5.  Wills  (i  682*)— Constbuction— TESTAinsw- 
TART  Trusts. 

A  will  executed  in  1867  directed  the  trus- 
tees to  convey  the  residue  of  testator's  estate  to 
the  board  of  trustees  of  the  State  General  Hos- 
pital for  the  Insane  located  at  M.,  to  hold  for 
the  benefit  of  the  Insane  poor  of  the  state,  with 
the  right  to  expend  the  annual  income  for  the 
support  of  indigent  insane  persons,  with  a  pref- 
erence to  such  persons  as  bad  a  legal  residence 
in  the  town  of  B.  Another  similar  state  hospi- 
tal has  recently  been  located-  at  N.  Pub.  Acts 
1906,  c.  196,  i  4,  provides  that  insane  persons 
committed  from  parts  of  the  state  lying  outside 
certain  counties,  which  counties  do  not  include 
the  town  of  H.  should  be  sent  to  the  hospital  at 
M.,  except  as  otherwise  provided,  and  section  6 
provided  that  indigents  mi^ght  be  committed  to 
either  of  the  two  state  institutions  at  the  discre- 
tion of  the  probate  court  upon  consideration  of 
a  request  made  by  the  applicant.  Held,  that 
while  the  trustees  must  give  preference  to  indi- 
gent insane  residents  of  H.  in  the  hospital  at  M., 
and  if  the  indigent  residents  of  H.  were  compel- 
led to  go  to  the  N.  hospital  because  of  insuflScient 
accommodations  at  the  other  hospital,  the  trus- 
tees must  provide  for  them  there,  under  most 
conditions  they  could  expend  any  balance  of  the 
income  remaining  after  H.  residents  in  the  lios- 
pital  at  M.  were  provided  for,  in  the  sup- 
port of  other  indigents  in  that  hospital,  but  the 
fund  could  not  be  expended  for  the  support  of 

Eersons  confined  in  other  places  than  the  state 
ospitals,  unless  confinement  elsewhere  was  nec- 
essary for  lack  of  accommodations  for  patients 
there,  and  if  a  resident  of  H.  voluntarily  applied 
for  admission  to  the  N.  hospital  is  not  entitled 
to  support  from  the  trust  fund. 

[E>d.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  {  682.  •] 

Case  Reserved  from  Superior  Court,  New 
Haven  County;  Ralph  Wheeler,  Judge. 

Suit  by  Prank  B.  Weelis  and  others,  tms- 
tces,  against  Burton  Mansfield,  administrator, 
and  others  for  the  construction  of  a  testa- 
mentary trust    Will  construed. 

Alvan  Waldo  Hyde  and  John  H.  Light, 
Atty.  Gen.,  for  plaintiffs.  Charles  F.  Clarke^ 
for  defendant  Town  of  Hamden. 
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PRENTIOB,  J.  George  Atwater  of  Ham- 
den  made  his  last  wlU  October  26,  1867,  and 
died  a  abort  time  thereafter.  By  his  will  he 
directed  tmsteea  thereunder  to  convey  the 
residue  of  his  estate  after  the  termination  of 
two  lives,  to  the  persons  who  at  the  time  of 
such  conveyance  should  constitute  the  board 
of  trustees  of  the  General  Hospital  for  the 
Insane  of  the  state  of  Connecticut,  located  at 
Middletown,  in  trust.  The  trust  was  ex- 
pressed in  the  following  language: .  "The  said 
Trustees  of  The  General  Hospital  for  the 
Insane  of  the  State  of  Connecticut  shall  re- 
serve the  whole  amount  received  from  my  es- 
tate as  a  separate  fund  (to  be  known  as  the 
Atwater  Fund)  for  the  benefit  of  the  insane 
poor  of  the  state  of  Connecticut  and  shall 
have  the  right  to  appropriate  and  exx>end  the 
annual  Income  of  the  fund  for  the  support  of 
indigent  insane  persons,  giving  preference  to 
Indigent  insane  i)er8ons,  if  any  such  there 
may  be,  belonging  to  and  having  legal  resi- 
dence In  my  native  town  of  Hamden,  but  the 
said  trustees  shall  not  appropriate  or  expend 
the  principal  of  the  fund." 

January  26, 1886,  this  residue,  then  amount- 
ing to  $23,975.81,  was,  pursuant  to  the  terms 
of  the  will,  tnmed  over  to  the  then  trustees 
of  said  Institution,  and  the  trustees  thereof 
for  the  time  being  have  ever  since  continued 
to  administer  the  trust  created  by  the  will. 
The   name  of  the  InBtitntlon  was  in  1874 
duinged  by  sulwitituting  the  word  "Gonnectl- 
cnt"  for  the  word  "General."    Special  Laws 
of  1874  (volume  7)  p.  821.    It  will  hereinaft- 
er, for  brevity's  sake,  be  referred  to  as  the 
Connecticut  Hospital,  as  will  the  similar  In- 
stltntlon,  quite  recently  organized  and  local>- 
ed  at  Norwich,  be  designated  as  the  Norwich 
Hospital.     The  trustees,   by  the  advice  of 
counsel,  have  declined  to  appropriate  and  ex- 
pend any  of  the  Income  of  the  fund  for  the 
■npport  of  paupers,  whether  residents  of  the 
town  of  Hamden,  or  of  any  other  town,  or  for 
the  sapport  of  Insane  persons  confined  as  in- 
OigesatB  in  the  Norwich  Hospital,  or  In  any 
other  Institution  or  place  even  though  tbey 
were  legal  residents  of  Hamden.    In  making 
expenditures  of  the  income  they  have  con- 
fined It  to  the  support  of  persons  committed 
to   the  (Connecticut  Hospital,  giving  prefer- 
ence to  those  of  its  inmates  who  were  legal 
residents  of  Hamden,  and  had  been  commit- 
ted  as  Indigents.     In  this  way  the  greater 
xwrtlon  of  the  Income  has  been  expended. 
But   when  some  portion  remained  after  all 
those  of  the  class  last  described  had  been 
provided  for,  the  trustees  have  from  time  to 
time   approi»lated  from  such  balance  sums 
for  the  snpport  of  indigent  persons  commitp 
ted  to  said  Instltntion  who  had  no  legal  resi- 
dence In  Hamden. 

Claim  is  now  made  on  behalf  of  that  town 
that  the  language  defining  the  trust  requires 
of  the  trustees  different  action  on  their  part 
In  this,  that  If  the  entire  Income  of  the  fond 
should  not  at  any  time  be  appropriated  for 
tbe  support  of  indigent  residents  of  Hamden 
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confined  in  the  Connecticut  Hospital,  the  bal- 
ance should  be  applied  to  the  support  of 
Insane  indigent  residents  of  that  town  con- 
fined in  the  Norwich  Hospital  or  any  other 
institution  or  place,  and  that,  If  such  Income 
should  not  then  be  exhausted,  any  balance 
should  be  appropriated  and  expended  for  the 
snpport  of  Insane  paupers  belonging  to  and 
having  a  legal  residence  in  Hamden. 

In  view  of  these  claims  this  complaint  has 
been  brought  to  the  superior  court  by  the 
present  trustees  for  its  advice  In  answer  to 
the  five  following  questions,  to  wit: 

"(a)  Have  said  trustees  the  right  to  appro- 
priate and  expend  any  part  of  the  annual  in- 
come of  the  fund  created  by  said  clause  of 
said  will  for  the  support  of  Insane  paupers, 
as  distinguished  from  Indigent  Insane  per- 
sons, belonging  to  and  having  legal  residence 
in  said  town  of  Hamden? 

"(b)  Have  the  said  trustees  the  right  to  ap- 
propriate and  expend  any  portion  of  the  an- 
nual Income  of  said  fund  for  the  support 
of  Indigent  insane  persons  belonging  to  and 
having  legal  residence  In  said  town  of  Ham- 
den who  are  confined  at  the  Norwich  Hos- 
pital for  the  Insane,  or  any  institution  or 
place  other  than  said  hospital  at  Middle- 
town? 

"(c)  Is  It  the  duty  of  said  trustees  to  ap- 
propriate and  expend  any  portion  of  the  an- 
nual Income  of  said  fund  for  paupers  be- 
longing to  and  having  legal  residence  in  said 
town  of  Hamden  when  the  number  of  in- 
digent insane  persons  confined  in  said  hos- 
pital is  insufficient  to  exhaust  the  entire  an- 
nual Income  of  said  fond? 

"(d)  Is  it  the  duty  of  said  tmstees  to  ap- 
propriate and  expend  any  portion  of  the  an- 
nual income  of  said  fond  for  the  support  of 
insane  paupers  belonging  to  and  having  legal 
residence  in  said  torwn  of  Hamden  when  the 
number  of  indigent  insane  persons  confined  in 
the  said  Hospital  for  the  Insane  at  Middle- 
town,  or  In  the  Norwich  Hospital  for  the 
Insane,  or  in  any  Institution  or  place  other 
than  said  hospital  at  Middletown  is  insuffi- 
cient to  exhaust  the  aimual  Income? 

"(e)  Have  the  said  trustees  the  right  in 
any  case  to  appropriate  and  etpend  any  por- 
tion of  said  annual  Income  for  the  support 
of  insane  paupers,  whether  belonging  to  and 
having  legal  residence  in  said  town  of  Ham- 
den or  not?" 

It  will  he  noted  that  four  of  these  qiies- 
tlons  gather  about  a  single  general  one — us  to 
the  right  of  the  trustees  to  expend  any  part 
of  the  Income  of  the  fund  In  the  support  of 
Insane  paupers  chargeable  to  the  town  of 
Hamden.  The  thii^  and  fourth  on  the  list 
admit  of  a  construction  which  manifestly 
was  not  Intended.  Thus  construed,  tliey 
reach  out  to  situations  which  are  so  clear- 
ly beyond  the  range  of  present  posslbUlty 
that  it  is  not  conceivable  that  advice  per- 
tlnmt  to  them  is  desired.  One  thus  constru- 
ed Is  sufficiently  broad  to  Include  a  situation 
vhei$  the  number  of  indigents  confined  in 
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the  Connecticut  Hospital  was  insuffldent  to 
exhaust  the  income  of  the  fund  In  their  sup- 
port ;  while  the  other  would  carry  the  situa- 
tion to  the  further  extent  of  assuming  that 
the  number  of  Indigent  insane,  whether  con- 
fined at  Mlddletown,  Norwich,  or  elsewhere, 
was  insufficient  to  use  up  the  income  of  this 
fund  of  less  than  $25,000.  It  Is  evident  that 
the  language  of  the  two  questions  was  used 
with  reference  to  no  such  situation,  but  to 
define  one  where  the  support  of  Indigent  in- 
sane residents  of  Hamden  confined  in  the 
Connecticut  Hospital,  in  the  one  case,  and 
there  or  elsewhere,  In  the  other,  did  not  ex- 
haust the  current  income.  Our  advice  to 
the  superior  court  is  given  to  the  questions 
thus  restricted  In  their  scope.  We  are  thus 
excused  from  determining  the  question  of  pos- 
sible academic  interest  as  to  what  the  duty 
of  the  trustees  would  be  if  there  were  no 
other  persons  than  paupers  who  could  re- 
ceive support  from  this  Income. 

[1]  The  term  "pauper"  has  a  distinct  and 
well-defined  meaning  in  our  law.  It  is  used 
to  designate  those  persons  whose  support  Im- 
poses a  burden  upon  the  public  treasury. 
One  may  l>e  ever  so  destitute  of  estate  or 
ability  to  earn  a  livelihood,  and  yet  not  be 
a  paupor.  He  may  be  cared  for  by  the  vol- 
untary action  of  friends  or  relatives.  The 
duty  to  care  for  him  may  by  law  be  cast  up- 
on relatives.  He  becomes  a  member  of  the 
pauper  class  only  when,  other  means  of  sup- 
port falling,  he  becomes  a  public  charge. 
This  has  long  been  so.  Cteneral  Statutes 
1821,  p.  860. 

[2,  t]  The  term  "indigent,"  on  the  other 
hand.  Is  one  which  in  its  common  accepta- 
tion is  used  with  more  direct  and  single  ref- 
erence to  financial  ability  and  resources.  It 
is  ordinarily  used  to  indicate  one  who  is 
destitute  of  property  or  means  of  comfortable 
subsistence,  and  for  that  reason  is  needy 
or  in  want  Webster's  New  International 
Dictionary.  As  thus  used,  a  pauper  certain- 
ly fully  supplies  the  conditions.  But  words 
oftentimes  come  to  have  a  meaning  in  certain 
relations  or  as  applied  to  certain  conditions 
other  than  their  ordinary  meaning,  and  when 
so  used  they  are  to  be  construed  accordingly 
in  order  that  the  intention  of  the  user  may 
be  effectuated. 

Statutory  provision  for  the  public  care  of 
Insane  paupers  has  existed  in  this  state  ever 
since  1680  at  least  Col.  Rec.  1680-1706,  p. 
285.  Prior  to  1866,  however,  there  was  no 
state  institution  in  which  they  might  be 
cared  for.  In  that  year  the  institution  of 
which  the  plaintiffs  are  the  trustees  was  es- 
tablished, and  Its  government  placed  in  the 
hands  of  a  iKtard  of  trustees.  No  provision 
was  made  for  commitment  thereto  or  sup- 
port therein,  but  the  preamble  of  the  act 
plainly  indicates  that  it  was  designed  as  a 
place  for  the  care  at  the  insane  of  the  state, 
including  paupers.  The  following  General  As- 
sembly, by  an  act  which  was  approved  and 
went  into  effect  July  23, 1867,  more  fully  out- 


lined the  policy  of  the  state  In  respect  to 
the  institution.  It  dealt  among  other  things, 
with  the  subjects  of  commitment  and  sup- 
port The  regulations  thus  adopted  divided 
Its  inmates  into  two  entirely  distinct  classes, 
and  made  different  provisions  as  to  each. 
One  class  was  made  to  consist  of  insane 
paupers.  Proceedings  for  their  commitment 
were  to  be  begun  by  the  first  selectman  of 
the  town,  and  the  town  of  the  Inmate's  legal 
residence  was  made  chargeable  with  one  half 
of  the  cost  of  support,  the  state  paying  the 
other  half.  The  other  class  was  made  up 
of  persons  described  as  persons  in  Indigent 
circumstances,  not  paupers,  who  bad  become 
insane.  Proceedings  for  the  commitment  of 
such  persons  might  be  made  by  any  one,  and 
the  one-half  of  the  cost  of  support  not  borne 
by  the  state  was  chargeable  to  the  person 
making  the  application.  Public  Acts  of  1867, 
p.  118  et  seq. 

Mr.  Atwater  made  his  will  three  montlis 
after  this  act  went  Into  effect  It  is  evi- 
dent that  he  was  fully  informed  of  the  act 
of  1806  (Laws  1866,  c.  37)  establishing  the 
hospital.  His  strictly  accurate  use  of  its 
somewhat  elongated  name,  and  his  selection 
of  its  governing  board,  correctly  described 
as  trustees,  to  execute  his  trust  sufficiently 
attest  this.  It  is  evident  that  he  had  fol- 
lowed the  history  of  the  proposed  enterprise, 
since  he  was  able  to  describe  its  chosen  loca- 
tion. That  he  knew  of  the  passage  of  the 
act  of  1867,  and  its  provisions,  is  also  ap- 
parent else  bow  came  he  by  the  knowledge 
that  its  scheme  contemplated  the  care  of  in- 
digents? Clearly  he  was  deeply  Interested 
In  the  subject  of  the  care  of  the  Insane  poor, 
and  we  must  conclude  that  when  he  gave 
his  thought  to  Ills  testamentary  provisions 
he  knew  what  the  state  had  done  and  con- 
templated doing  at  the  Insbtutlon  at  Middle- 
town.  These  facts  and  the  significant  se- 
quence of  the  dates  upon  which  the  act  was 
approved  and  his  will  executed,  together  with 
his  use  in  his  will  of  descriptive  language 
similar  to  that  contained  in  the  act  combine 
to  create  an  Inference  well-nigh  irresistible 
that  he  was  familiar  with  the  policy  of  the 
state  embodied  in  the  act  of  1867,  and  con- 
tinued in  substance  to  this  day,  of  treating 
paupers  and  indigents  not  paupers  as  belong- 
ing to  entirely  separate  classes  subject  to 
separate  treatment  and  that  he  formulated 
the  language  of  his  will  in  recognition  of 
that  policy  and  the  distinction  which  it  es- 
tablished. 

[41  We,  therefore,  conclude  that  when  he 
made  provision  for  Insane  indigents  be  used 
his  language  in  the  sense  Indicated  by  the 
statute,  and  intended  thereby  to  confine  the 
class  of  persons  who  were  to  be  the  bene- 
ficiaries of  his  bounty  to  Insane  indigents 
who  were  not  paupers,  and  to  exclude  pau- 
pers, the  burden  of  whose  support  rested  up- 
on the  public  and  In  mo  measure  upon  Indi- 
viduals. 

The  answer  to  the  remaining   question. 
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which  is  the  second  in  the  order  of  their 
Btatement,  InTolves  altogether  different  con- 
siderations. It  is  not  limited  in  its  applica- 
tion to  any  specified  case  or  cases,  or  to  any 
particular  situation  or  sltnatlons,  but  is 
broad  and  general  in  Its  terms.  It  is  fair 
to  assume,  however,  that  It  was  framed  with 
reference  to  existing  conditions  In  respect 
to  public  Institutions  and  their  government 
and  to  legislation,  and  we  so  Interpret  it 
Even  with  this  limitation  we  are,  In  advising 
as  to  the  answer  to  be  returned  to  it,  met 
with  the  difficulty  that  It  is  not  directed  to 
any  stated  cases  or  conditions,  and  we  are 
left  uninformed  as  to  what  situations  have 
arisen  to  perplex  the  plaintiffs  and  call  for 
their  decision.  We  are  left  to  deal  with 
the  general  subject  presented  as  related  to 
any  and  all  conditions  which  may  occur  to 
us  as  possible  to  have  arisen.  This  being  the 
character  of  the  question,  we  are  unable 
to  advise  any  other  categorical  answer  to  It 
than  an  affirmative  one,  since  we  are  of  the 
opinion  that  a  condition  might  exist,  and 
perhaps  does  exist,  which  would  justify  ex- 
penditures by  the  trnstees  for  the  support 
of  insane  indigents  confined  in  the  Norwich 
Hospital,  and  possibly  in  a  more  remote  con- 
tingency in  other  institutions.  As  such  a 
reply,  so  given,  might  readily  be  misleading, 
and  certainly  would  not  be  practically  in- 
forming, we  ought,  perhaps,  to  go  further 
in  explanation  of  It. 

[6]  Mr.  Atwater  doubtless  made  his  will 
under  the  Inspiration  of  the  action  of  the 
state  in  establishing  the  Connecticut  Hos- 
pital and  in  prescribing  the  service  It  was 
to  i>erform.  He  saw  In  it  the  state's  agency 
for  the  performance  of  its  duty  toward  its 
insane  poor.  He  wished  these  unfortunates 
to  become  the  beneficiaries  of  his  bounty. 
His  study  of  the  legislation  disclosed  that 
they  as  residents  In  the  institution  would 
come  under  the  control  and  management  of  a 
board  of  trustees  representing  the  state.  He 
therefore,  not  unnaturally,  turned  to  the 
members  of  that  board  for  the  time  being 
to  be  hie  chosen  almoners.  They  doubtless 
appealed  to  him  as  peculiarly  fitted  to  exer- 
cise the  discretionary  powers  be  proposed  to 
confer.  His  plan  and  purpose  was  without 
doDbt  one  which  had  the  new  instltntlon  In 
immediate  view,  and  no  other,  and  he  built 
up  bis  scheme  of  benefactions  around  it  and 
itfi  organization.  His  main  purpose  was,  as 
expressed  by  him,  to  benefit  the  Insane  poor 
of  the  state.  His  charitable  design  assumed 
no  narrower  form.  Incidentally  be  desired 
that  preference  should  be  given  to  residents 
of  bis  own  town  In  the  class  to  be  helped, 
and  that  desire  he  expressed.  But  hfs  plan 
In  its  main  and  predominating  features  loolc- 
ed  beyond  these  Individual  cases,  and  had  a 
larger  controlling  purpose.  His  incidental 
direction  that  preference  be  given  to  Ham- 
den  residents  Is,  of  course,  one  which  the 
trustees  are  called  upon  to  observe.  But 
Income  expended  by  them  for  the  support  of 


Insane  Indigents  confined  In  the  MIddletown 
institution,  and  having  their  legal  residence 
in  the  state  outside  of  Hamden  is  not  divert- 
ed Into  channels  outside  of  his  main  scheme 
of  benefaction.  Is  It  diverted  from  channels 
designated  by  the  testator  in  prescribing  the 
duty  of  the  board  in  the  Incidental  matter, 
provided  it  is  so  expended  while  legal  resi- 
dents of  Hamden  confined  in  the  Norwich 
Hospital  or  elsewhere  are  passed  by?  We 
are  of  the  opinion  that  under  most  conditions 
It  Is  not,  and  that  under  such  conditions  It 
Is  the  right  and. duty  of  the  trustees  to  ex- 
pend any  balance  of  income  remaining  after 
Hamden  residents  confined  in  the  Institution 
under  their  chnrge  shall  have  been  provided 
for  In  the  support  of  other  indigents  cared 
for  in  that  institution. 

There  is,  however,  one  iwssible  and  per- 
haps existing  condition  nnder  which  such  a 
course  of  action  would  not  result  In  an  ex- 
ecution of  the  trust  conformably  to  the  testa- 
tor's intention  gathered  from  the  provisions 
and  general  scheme  of  his  will.  Section  4  of 
chapter  196  of  the  Public  Acts  of  1905  pro- 
vides that  Insane  persons,  committed  from 
portions  of  the  state  lying  iWithout  the 
counties  of  New  London,  Windham,  and  Tol- 
lard  shall,  except  as  otherwise  provided  by 
law,  be  sent  to  the  Connecticut  Hospital. 
The  following  section  provides  that  the  com- 
mitment of  indigents  may  be  to  either  of  the 
two  state  institutions  "at  the  discretion  of 
the  court  of  probate  upon  consideration  of  a 
request  made  by  the  person  applying  for  such 
commitment." 

In  the  natural  course,  therefore,  it  may  be 
expected  that  Hamden's  Indigent  insane  will 
be  found  In  the  Connecticut  Hospital,  If  its 
accommodations  are  sufficient  to  receive  them. 
Where  a  commitment  of  such  persons  Is  to 
the  Norwich  Hospital  as  the  consequence  of 
a  request  from  the  applicants,'  who  are 
chargeable  with  the  expense  of  support  above 
that  portion  borne  by  the  state,  the  appli- 
cants may  well  tie  held  to  have  voluntarily 
foregone  the  benefit  which  might  otherwise 
accrue  to  them  from  Mr.  Atwater's  gift. 
Where,  on  the  other  band,  commitment  to 
the  Norwich  Hospital  results  from  inability 
to  gain  adnUsslon  to  the  Connecticut  Hospi- 
tal on  account  of  Its  lack  of  accommodations, 
the  situation  Is  different  In  such  case  the 
state  forces  a  course  of  action  upon  the  par- 
ties and  the  committing  court.  It  In  effect 
Interposes  to  put  an  end  to  conditions  which 
the  testator  had  in  view.  His  conception  of 
the  Connecticut  Hospital  was  of  one  which 
was  at  least  open  to  those  for  whom  ad- 
mission was  sought  A  due  regard  for  his 
secondary  or  Incidental  purpose  requires  that 
his  intention  should  not  be  frustrated  by 
the  state's  failure  to  make  adequate  provi- 
sion for  the  care  at  MIddletown  of  those  for 
whom  in  the  natural  order  admission  there 
would  be  sought  We  are,  therefore,  of  the 
opinion,  and  so  advise  the  superior  court, 
that  in  such  cases  the  trustees  would  have 
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tbe  right  In  the  dne  execution  of  their  trust 
to  make  expenditures  for  the  support  of  in- 
sane Indigents  confined  In  the  Norwich  Hos- 
pital. Hayden  t.  Connecticut,  64  Conn.  320, 
324,  30  AtL  50.  We  are  able  to  anticipate 
no  othe]^  conditions  In  which  that  would  be 
true. 

Prior  to  the  establishment  of  the  Norwich 
Hospital  our  law  provided  that  the  commit- 
ting court,  in  the  event  that  the  Connecticut 
Hospital  was  unable  to  receive  additional 
inmates,  might  commit  to  other  institutions. 
General  Statutes,  S  2742.  In  1905,  following 
the  establishment  of  the  Norwich  Hospital, 
this  provision  was  dropped,  and  that  already 
quoted  contemplating  the  commitment  of  in- 
digents to  one  of  the  state  institutions,  adopt- 
ed. Public  Acts  of  1905,  c.  196,  i  4.  Trans- 
fers to  state  institutions  of  persons  originally 
committed  elsewhere  are  authorized.  Gen- 
eral Statutes,  S  2756.  We  advise  that  under 
present  conditions  the  trustees  are  not  au- 
thorized to  make  expenditures  for  the  sup- 
port of  persons  who  are  confined  in  other 
than  one  of  the  state  institutions,  unless  it 
possibly  be  In  the  contingency  that  confine- 
ment In  such  other  institution  Is  compelled 
by  the  state's  inability  to  furnish  accommo- 
dation in  its  own  Institutions.  In  the  ab- 
sence of  information  that  this  contingency 
is  one  which  has  arisen  or  is  tO  be  appre- 
hended, we  have  no  occasion  to  deal  with  It. 

The  superior  court  is  advised  to  render 
its  Judgment  of  advice  in  conformity  with 
the  conclusions  herein  expressed. 

The  other  Judges   concurred. 


(84  Conn.  SO) 

STEVENS  V.  SMOKER. 

(Supreme  Court  of  Errors  of  Connecticut    July 

81,  1011.) 

L  Tbial  (I  296*)  — iNgTBTKTnoNS— Cub*  of 

Bbbob  by  Otheb  Instbuctions. 

In  ejectment,  after  all  the  evidence  was  In, 
the  court  charged  that,  so  far  as  title  by  deed 
and  inheritaace  was  concerned,  the  plaintiff  had 
made  out  a  prima  facie  case.  He  charged  that 
a  deed  by  a  party  out  of  possession,  unless  made 
to  the  person  in  possession.  Is  void,  and  that 
the  question  for  them  to  determine  was  whether, 
in  view  of  all  the  evidence,  plaintiff  bad  estab- 
lished his  case.  The  defendant  .bad  attacked 
plaintiff's  title,  on  the  groxind  that  the  deeds  in- 
trodaced  by  the  plaintiff  were  made  while  plain- 
tiffs  grantors  were  out  of  possession.  Held 
that,  while  in  itself  the  instruction  was  errone- 
ous in  changing  the  burden  of  proof  and  impos- 
ing It  upon  defendant,  yet,  in  view  of  the  other 
inBtructions,  it  was  harmless  error,  as  they 
shoved  that  the  burden  of  proof  remained  on 
the  plaintiff  throughout  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  70S;  Dec.  Dig.  |  296.*1 

Z    BJECTMEWT  (§     84»)— PLEADIWO  — ISSTJBS  — 
BJVIDENCB— ADlItS81Bn,ITY. 

Under  Practice  Book  1008,  p.  250,  (  160, 

Sroviding  that  under  a  genera]  denial  no  evi- 
ence  is  admissible  which  does  not  tend  to  prove 
falsity  of  plaintitTs  evidence,  evidence  in  eject- 
nent  that  defendant's  grantor  had  title  by  ad- 
verse possession,  and  was  in  adverse  possession 


when  plaintiff's  grantor  received  her  deed  from 
the  true  owner,  was  admissible  under  a  general 
denial. 

[fiJd.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  U  230-236;    Dec.  Dig.  |  84.*] 

3.  BjECntBNT   (f  86*)— EVIDBNOB— BUBOKH    OF 

PBOor. 

In  ejectment,  the  burden  of  proof  rests  on 
the  plaintiff  during  the  entire  case. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  ||  238-215;   Dec.  Dig.  |  86.*] 

4.  EffBCTitENT  (I  95*)— Evidence  of  Titlb— 
Deeds— Validity— Possession. 

To  establish  ownership  in  land,  a  chain  of 
deeds  must  connect  back  to  some  one  as  a 
source  of  title,  who  at  the  time  of  the  convey- 
ance was  the  owner  of  the  land  conveyed;  and 
hence  a  chain  of  deeds  l>eginning  with  an  own- 
er, who  at  one  time  was  in  possession,  and  com- 
ing down  regularly  to  the  present  claimant  es- 
tablished a  prima  facie  claim. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Dec  Dig.  I  96.»] 

5.  E^ZECI^roBS  and  Administbatobs  (t  130*>— 
Pboteotion  of  £^ate— Real  Pbopebty. 

As  an  intestate's  title  to  real  property  vests 
in  his  heirs  at  law,  such  heirs  may  enter  and 
protect  the  property  from  disseisors,  even 
though  an  administrator  has  t>een  appointed, 
who  is  entitled  to  possession  of  the  real  estate 
during  the  settlement  of  the  intestate's  estate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  537-540:  Dec. 
Dig.  I  130. •] 

6.  Ejectment  (|  llO*)— Tbiai,— Instboctions. 

In  ejectment  where  defendant  claimed  title 
by  adverse  possession,  an  inatruction  that  if  the 
jury  found  that  defendant's  grantor  fenced  in 
the  land,  and  if  thev  recalled  any  evidence  of 
conduct  on  her  part  mdicating  whether  her  pos- 
session of  the  land  wm  luiatile  to  the  daims  ot 
every  one  else,  or  whether  it  was  subject  to  the 
superior  rights  of  another,  they  should  consid- 
er such  evidence  upon  the  question  whether  she 
acquired  title  by  adverse  possession  was  not  an 
instruction  that  the  possession  must  be  hostile 
to  every  one  to  make  it  adverse,  but  merely  in- 
structed the  jury  to  weigh  the  evidence  which 
was  in  the  case. 

[E!d.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  U  S19-328;  Dec.  Dig-  I  110.*] 

7.  Advebse  Possession  n  13*>— Requisites. 

To  acquire  title  by  adverse  possession,  the 
occupant  need  not  claim  the  land  as  his  own, 
but  if  he  does  so  claim  it  he  acquires  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  66-76;    Dec.  Dig.  f  13. *! 

8.  Appeal  and  E<bbob  (|  1033*)— Harmless 
Ebbob— Ebbob  Favobablb  to  Appellant— 
Teial— Instbuctions — Chabacteb  of  Pos- 
session. 

In  ejectment,  where  defendant  olaiinpd  title 
by  adverse  possession,  an  iDBtmction  that.  If 
plaintiff's  grantor  had,  for  15  years  or-  more, 
without  interruption,  been  in  open,  visiblo  and 
exclusive  possession,  without  the  consent  of  the 
owner,  treating  the  land  as  her  own,  she  acquir- 
ed title  was  favorable,  rather  than  unfavorable, 
to  defendant,  even  tbough  an  occupant  need  not 
claim  land  as  his  own  to  obtain  it  by  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4052-4062;  Dec.  Dig.  i 
1033.*] 

9.  Tbial  (I  260*)— Instbuctions— Befdsai.  or 
Instbuctions. 

The  refusal  of  instructions  covered  by  the 
charge  as  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  650-651;   Dec.  Dig-  I  2G0.*] 
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10.    BVIDEHOK    9   872*)  —  DOOUMKKTAKT    En- 

DENCB— PuBLio  DoCTTMUNTs— Ancient  Eeo- 

0BD8. 

In  ejectment,  &  city  map,  made  from  sar- 
TeTB  between  1872  and  1876,  was  introduced  in 
evidence.  Field  notes  of  that  survey  coming 
from  the  proper  source  were  introduced  in  evi- 
dence. They  were  contained  in  a  small  book, 
marked  "Weld  No.  1,"  and  testimony  was  offered 
to  show  that  Mr.  Weld,  now  dead,  was  city  en- 
Kineer  from  1872  to  1876.  The  book  was  found 
in  the  custody  of  the  dty  enginepr,  but  bore  no 
date.  Held,  that  it  was  sufficiently  identified  to 
be  introduced  in  evidence,  though,  had  it  con- 
tained a  date,  it  might  have  been  introduced 
"without  identification. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  1613-1627  s    Dec.  Dig.  g  372.»] 

Appeal  from  Superior  Court,  New  Haven 
Connty;   Gardiner  Greene,  Judge. 

Action  In  the  nature  of  ejectment  by 
Charles  C.  Stevens  against  John  Smoker. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

Walter  J.  Walsb,  for  appellant  Jobn  El- 
liott and  Frank  S.  Bishop,  for  appellee. 

THATEE,  J.  To  one  of  the  two  pieces  of 
land  In  controversy  the  plaintiff  claimed  ti- 
tle by  Inheritance  as  one  of  the  heirs  at  law 
of  his  mother,  who  died  intestate  In  1900; 
to  the  other  he  claimed  to  have  acquired  ti- 
tle by  deed  from  one  Hull,  who  had  acquired 
It  by  deed  from  the  plaintiff's  mother.  He 
claimed  to  hare  proved  that  his  mother  bad 
acquired  title  to  both  parcels  from  the  trus- 
tees In  bankruptcy  of  her  husband,  Hobert 
Stevens,  who,  prior  to  his  bankruptcy,  bad 
owned  both,  as  well  as  other  adjoining  land, 
and  who,  in  1866,  had  conveyed  a  piece  of 
the  adjoining  land  to  one  Catherine  Howard, 
from  whose  grantee  the  defendants  acquired 
It.  Tbe  first  pared  is  the  southerly  end  of  a 
narrow  strip  of  land  known  as  Stevens'  lane, 
extending  sontherly  from  Congress  avenue. 
In  New  HaTen.  The  other  is  a  small  trian- 
gular piece  of  land  west  of  and  adjoining 
the  first'  piece.  Tbe  defendant  in  bis  an- 
swer denied  the  plaintifTs  allegations  of  title 
and  possession,  and  set  up  as  separate  de- 
f^ises  that  the  first  tract  was  a  public  high- 
way, and  that  the  defendant  and  his  gran- 
tors had  acquired  title  to  the  other  tract  by 
adverse  possession. 

[1]  Tbe  court  having  called  the  jury's  at- 
tention to  tbe  deeds  from  Robert  Stevens' 
trustees  in  bankruptcy  to  Mrs.  Stevens,  con- 
veying both  tracts,  and  to  those  from  Mrs. 
Stevens  to  Mrs.  Hull,  and  from  Mrs.  Hull 
to  the  plaintiff,  of  tbe  second  tract,  and  to 
tbe  fact  that  no  administrator  had  been  ap- 
pointed on  Mrs.  Stevens'  estate,  said  to 
tbem:  "So  far  as  title  by  deed  and  inherit- 
ance Is  concerned,  the  plaintiff  has  therefore 
made  out  a  title  to  both  parcels  claimed  suf- 
ficient  to  maintain  an  action,  unless  and  un- 
til tbe  defendant  has  by  evidence,  under  one 
or  more  of  bis  defenses,  shown  something 
to   defeat  sucb  right.     Ton  may  therefore 


consider  that  tbe  plaintiff  has  made  out  a 
prima  fade  case;  that  Is,  such  a  state  of 
facts  as  would  entitle  blm  to  recover,  if  tbe 
defendant  had  offered  no  evidence  to  sustain 
bis  defenses."  Tbe  defendant  excepts  to 
this,  in  the  first  place,  as  changing  the  bur- 
den of  proof  and  imposing  upon  blm  tbe 
burden  of  overthrowing  the  title  thus  es- 
tablished. Read  by  itself,  it  is  open  to  this 
criticism.  The  court  was  speaking  after  tbe 
case  was  closed  and  all  the  evidence  was  In, 
and  the  question  for  tbe  Jury  was  not, 
whether  at  the  close  of  tbe  plaintilTs  case  in 
chief  he  had  made  out  a  prima  facie  case, 
but  whether  upon  the  entire  evidence  he  bad 
made  out  a  case. 

[2]  The  defendant  had  offered  evidence 
tending  to  show  title  by  adverse  possession 
in  Mirs.  Howard,  aid  that  she  was  in  posses- 
sion of  the  land  in  dispute,  claiming  title,  at 
tbe  time  Mrs.  Stevens  received  her  deed  from 
tbe  husband's  trustees  in  bankruptcy,  and  at 
the  time  she  conveyed  the  parcel  to  Mrs. 
Hull.  This  evidence  could  have  been  offered 
without  pleading  tbe  special  defense.  Prac- 
tice Book  1908,  p.  250,  $  160.  Its  effect  was 
to  discredit  the  plaintiff's  deeds  as  pieces  of 
evidence,  because,  If  true,  those  deeds  were 
void;  the  grantors  being  at  the  time  ousted 
of  possession.  While,  therefore,  the  deeds, 
together  with  proof  of  original  ownership  in 
Robert  Stevens,  might  have  withstood  a  mo- 
tion for  a  nonsuit  when  tbe  case  in  chief 
was  closed,  that  circumstance  was  of  no  con- 
sequence, after  the  defendant  had  intro- 
duced evidence  tending  to  prove  that  the 
deeds  were  void. 

[3]  The  burden  of  proof  remained  with  tbe 
plaintiff  throughout  the  case.  But  the  court 
was  here  speaking  of  the  plaintifTs  claim 
only.  In  other  portions  of  the  charge  the 
Jury  were  told  that  a  deed  by  a  party  ousted 
of  possession,  unless  made  to  tbe  person  in 
possession,  is  void,  and  were  also  told  that 
tbe  question  for  them  was  whether,  in  view 
of  all  the  evidence,  the  plaintiff  had  eet&b- 
lished  his  case,  and  that  if  they  should  find 
that  any  of  tbe  deeds  Introduced  in  evi- 
dence by  the  plaintiff  purport  to  convey  title 
to  any  portion  of  land  of  which  ,the  grantor 
was  ousted  by  the  entry  and  possession  of  an- 
other, such  deed  was  void  as  to  such  land. 
In  view  of  these  instructions,  we  think  the 
defendant  could  not  have  been  harmed  by 
the  unnecessary  statement  that  the  deeds 
made  out  a  prima  fade  case. 

[4]  It  is  dalmed  that  ttie  instruction  that 
the  deMs  made  out  a  prima  facie  case  was 
wrong,  because  ownership  of  land  cannot 
be  made  out  upon  a  paper  title  alone.  It  is 
true  that  a  mere  chain  of  deeds  alone  will 
not  establish  ownership  in  land.  Foote  v. 
Brown,  81  Conn.  218,  226,  70  AU.  699.  It 
must  conned  back  to  some  one  as  a  source 
of  title,  who,  at  the  time  of  his  conveyance, 
was  owner  of  the  land  conveyed.    Tbe  find- 
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Ing  shoTTB  tbat  the  plaintiff  offered  evidence 
to  show  ownership  In  Robert  Stevens,  In 
1866,  of  the  land  here  In  question,  and  deeds 
from  blm  or  his  trustees  in  bankruptcy  to 
Mrs.  Stevens.  The  defendant  also  traced  his 
title  to  the  Howard  land  adjoining  that  In 
controversy  to  Robert  Stevens.  The  orig- 
inal ownership  of  Robert  Stevens  In  all  the 
land  adjoining  Stevens'  land  on  both  sides, 
and  In  the  lane  itself,  seems  not  to  have 
been  questioned  by  either  party  upon  the 
trial.  The  claim  of  the  defendant  was  that 
at  the  time  of  the  claimed  conveyance  from 
Robert's  estate  to  Mrs.  Stevens,  and  from 
Mrs.  Stevens  to  Mrs.  Hull,  the  grantors  were 
ousted  by  the  possession  of  Mrs.  Howard. 
Upon  the  plaintiff's  claim,  of  which  alone  the 
court  was  speaking,  the  deeds  showed  a 
prima  facie  title  as  to  the  triangular  parcel. 

[S]  No  administrator  of  Mrs.  Stevens'  es- 
tate had  been  appointed.  Upon  her  death 
her  real  estate,  she  having  died  Intestate, 
vested  at  once  in  ber  belrs  at  law,  of  whom 
the  defendant  was  one.  The  facts  showed, 
therefore,  a  prima  fade  case  of  title  by  in- 
heritance in  the  plaintiff  as  to  the  portion  of 
the  lane  In  dispute.  The  fact  that  an  ad- 
ministrator, had  one  been  appointed,  would, 
under  the  statute,  be  entitled  to  possession 
of  the  real  estate  during  the  settlement  of 
the  estate  did  not  prevent  the  plaintiff,  as 
an  heir  at  law,  from  entering  and  protecting 
the  premises  from  disseisors. 

[8]  The  Jury  were  correctly  told  that  the 
essential  elements  of  an  adverse  possession 
sufficient  to  create  a  title  to  the  land  in  the 
adverse  possessor  are  that  the  owner  shall 
be  ousted  of  possession  and  kept  out  unin- 
terruptedly for  a  period  of  15  years,  by  an 
open,  visible,  and  exclusive  possession  by  the 
adverse  possessor,  without  the  license  or  con- 
sent of  the  owner.  They  were  afterwards 
told  that  if  they  found  that  Mrs.  Howard 
fenced  In  the  land,  and  recalled  any  evidence 
of  any  conduct  on  her  part  Indicating  wheth- 
er her  occupation  of  the  land  fenced  In  was 
hostile  to  the  claims  of  every  one  else,  or 
whether  it  was  subject  to  the  superior  rights 
of  another,  they  should  consider  such  evir 
deuce  upon  the  question  whether  she  acquired 
title  by  adverse  possession.  This  Is  not  open 
to  the  defendant's  criticism  that  It  Is  an  in- 
struction that  the  possession  must  be  hostile 
to  everybody  to  make  it  adverse.  It  was  an 
Instruction  as  to  the  purpose  for  which  cer- 
tain evidence,  claimed  by  the  parties  to  be  in 
the  case,  should  be  considered  l^  the  Jury, 
and  was  a  proper  instruction. 

[7, 1]  The  same  is  also  true  of  the  instruc- 
tion excepted  to  In  the  sixth  reason  of  ap- 
peal. The  Jury  were  told  that  if  Mrs.  How- 
ard had,  for  15  years  or  more,  continuously 
and  without  Interruption,  an  open,  visible, 
and  exdnsive  possession,  without  license  or 
consent  of  the  owner  of  the  tract,  including 
both  parcels  claimed,  treating  the  land  as 
her  own,  she  acquired  title  as  against  the 
owner.    It  Is  true,  as  claimed  by  the  defend- 


ant, that  the  possessor  need  not  bold  the 
land  claiming  it  as  his'  own.  Johnson  v. 
Uorham,  38  Coun.  513,  522.  But  if  he  does 
so  hold  it,  claiming  it  as  bis  own,  he  acquires 
title.  The  charge  was  favorable,  ratner  than 
unfavorable,  to  the  defendant  in  this  respect. 

[I]  The  reasons  of  appeal,  so  far  as  they 
are  founded  upon  the  court's  refusal  to 
charge  as  requested,  require  no  consideration, 
as  tb^  were  fully  covered  by  the  charge  as 
given,  except  the  seventh,  which  supported 
the  defendant's  claim  that  the  plaintiff  could 
not  recover  the  first  described  piece  of  land, 
because  the  right  of  jwsseesion  to  that  was 
In  the  administrator  of  Mrs.  Stevens.  This, 
as  already  stated,  Is  answered  by  the  fact 
that  there  is  no  administrator. 

[10]  A  map  produced  from  the  city  en- 
gineer's office,  and  showing,  as  claimed,  the 
location  of  Stevens'  lane  and  boundary  lines 
of  the  proprietors'  lands  adjoining  it,  was 
Introduced  In  evidence  by  the  defendant  with- 
out objection.  The  map  was  said  to  have 
been  made  from  surveys  made  between  1872 
and  1876.  In  rebuttal  and  to  show  inac- 
curacy In  the  map,  the  plaintiff  was  allowed, 
against  objection,  to  introduce  a  plot  and 
field  notes  of  a  survey  of  the  same  territory, 
produced,  also,  from  the  city  engineer's  of- 
fice, and  claimed  to  have  been  made  between 
1872  and  1876  by  one  Weld,  an  assistant  city 
engineer.  As  tbe  map  was  Introduced  with- 
out objection,  and  no  question  Is  raised  as  to 
tbe  admissibility  of  the  field  notes,  if  proper- 
ly Identified,  no  question  is  presented  as  to 
tbe  admissibility  of  these  public  documents 
to  prove  the  boundary  lines  of  land  belong- 
ing to  private  owners.  The  defendant's  sole 
complaint  now  is  that  the  field  notes  -were 
admitted  without  proper  identification.  They 
were  contained  in  a  small  book,  marked  "Weld 
No.  1."  There  was  no  date  on  the  book  or  on 
the  plot  and  survey  offered.  Evidence  was 
offered  tending  to  prove  that  the  field  notes 
of  all  surveys  taken  by  the  city  engineers 
were  preserved  In  the  cUj  engineer's  office; 
that  those  In  question  were  found  in  the  place 
where  such  surveys  are  kept;  that  a  Mr. 
Weld,  now  dead,  was  an  assistant  engrlneer 
from  1872  to  1876,  when  he  left  tbe  office; 
that  he  bad  charge  of  a  squad  of  men  oi- 
gaged  In  surveying  and  plotting  the  section 
of  tbe  city,  Including  tbe  Stevens'  lane  sec- 
tion; and  that  the  notes  were  not  In  tbe 
handwriting  of  any  other  person  in  tbe  en- 
gineer's office  having  charge  of  such  surveys. 
Tbe  witness  who  produced  the  notes  (an  as- 
sistant city  engineer  now  In  tbe  office)  bad 
seen  Weld's  handwriting,  but  was  not  snf- 
ficlmtly  familiar  with  it  to  testify  that  the 
notes  were  made  by  blm;  but  teMIfled  that 
he  believed  them  to  be  In  Weld's  handwrit- 
ing. Being  an  ancient  public  document  and 
coming  from  proper  custody,  the  notes  would 
have  proved  themselves,  had  they  borne  date. 
Hamilton  v.  Smith,  74  Conn.  374,  379,  90 
Atl.  884.  As  it  contained  no  date,  evidence 
was  necessary  to  establish  Its  date,  and  thus 
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Identify  It  aa  the  plot  and  notes  of  tbe  sur- 
vey upon  which  it  had  been  testified  the  map 
was  based.  We  think  that  the  IdentiflcatioD 
was  sufficient  to  warrapt  the  reception  of  the 
evidence.  It  was  for  the  jury  to  say  whether 
the  identification  was  established,  and,  If 
not,  to  give  r.o  weight  to  the  evidence. 

There  la  no  error.    The  other  Judges  con- 
curred. 

(84  Conn.  OS) 

BABBEB  V.  MORGAN. 

fSupreme  Ckwrt  of  E!rrors  of  Connecticut 
July  31, 1911.) 

1.  JUDOMEKT  (I  17*)— PeBSONAX  SEBVIOK. 

Where  process  was  not  served  upon  defend- 
ant in  a  proceeding  to  attach  corporate  stock, 
the  court  could  not  render  a  personal  judg- 
ment against  bim,  but  coald  render  judgment 
levying  upon  property  witliin  the  state  lawfully 
attached. 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  25-33 ;  Dec.  Dig.  {  17.«] 

2.  Attachmknx  (I  73*)— Stock— AiTAOHifBNT. 

Corporate  stock  has  Its  situs  where  the 
corporation  Is  located,  for  purposes  of  attach- 
ing the  stock. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  200,  201;  Dec.  Dig.  {  73.*] 

8.  ArtAOHirENT  (§  lec*)— Cobpobatk  Stock- 

Gen.  St  1902,  {  833,  provides  that  shares 
in  corporate  stock  may  be  attached  by  leaving 
an  attested  copy  of  the  process  and  accompany- 
ing affidavit  properiv  indorsed,  with  defendant, 
or  at  his  usual  abode,  if  within  the  state,  and 
with  the  secretary  or  cashier  of  the  corporation, 
and  when  the  officer  with  a  writ  of  attachment 
applies  to  the  secretary,  the  secretary  shall 
famish  him  with  a  certificate  showing  the  num- 
ber of  shares  held  by  defendant  Held,  in  view 
of  the  history  of  the  statute,  as  shown  by  R^v. 
St  1808,  tit  6,  c  1,  Bev.  St  1821,  tit  2,  §  12 
and  Bevision  1784,  p.  4,  that  a  nonresident's 
stock  in  a  Connecticut  corporation,  in  his  ab- 
sence from  the  state  be  attached  by  leaving  a 
copy  of  the  process  and  complaint  duly  attested 
with  the  secretary,  cashier,  etc.,  of  the  corpora- 
tion, such  service  taking  the  place  of  actual 
seixure  ot  tangible  property. 

[E^.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  S  165.*] 

4.  Attaohubrt  (§  1*)— At  Coukon  LiAW. 

At  common  law,  an  attachment  as  a  part 
of  service  of  process  in  a  civil  action,  was  a 
kind  of  distress. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  i  1.*] 

6.  Attachmewt  {§  I*)— Natube  or  Aonow. 

If  there  is  no  appearance  by  a  nonresident 
defendant,  an  attachment  proceeding  is  treated 
in  the  nature  of  a  proceeding  in  rem,  bnt  if  he 
appears  it  becomes  one  in  personam. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  »  1-4;    Dec.  Dig.  {  1.*] 

0.  Attachment  (|  165*)— Sbbvioi  or  Pbocbss. 
Gen.  St  1902,  {  828,  providing  that  when  a 
nonresident's  estate  is  attached  a  copy  of  the 
process  and  complaint  with  a  return  describing 
the  estate  attached  shall  be  left  with  the  agent 
of  defendant  within  the  state,  or,  if  none,  with 
tbe  person  in  chuv*  of  the  estate  attached,  is 
only  applicable  where  tbere  is  a  direct  levy  np- 
on  property,  and  does  not  apply  where  there  is 


onlv  constructive  seizure  as  in  case  of  the  at- 
tachment of  stock. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  I  166.*] 

7.  Appeai  and   Ebbob   (§  914*)  —  PBBStnrp- 

TION. 

Where  the  original  return,  in  proceedings 
to  attach  corporate  stock,  showed  that  the  orig- 
inal writ  and  complaint,  with  the  officer's  in- 
dorsement, was  returned,  and  plaintiff's  motion 
to  erase  the  action  for  want  of  jurisdiction 
went  to  other  matters,  it  must  be  presumed  on 
appeal  that  any  request  to  change  the  return  so 
as  to  show  that  a  copy  of  the  process  was  re- 
turned, was  unauthonzed  or  was  a  clerical  er- 
ror. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  914.*] 

8.  Attachment   (§   322*)  —  Stock  —  Attach- 
ment—Betubn—Oontents— Shares  Owned. 

The  return  in  proceedings  to  attach  cor- 
porate stock  need  not  show  that  the  officer  de- 
manded and_  received  a  certiDcate  from  the  sec- 
retary showing  the  numtter  of  shares  owned  by 
defendant  Gen.  St.  1902,  §  833,  providing  that 
when  the  officer  shall  apply  to  the  secretary, 
the  latter  shall  furnish  him  with  a  certificate 
showing  such  fact,  merely  being  to  aid  the  of- 
ficer in  making  the  attachment,  and  the  &Uure 
to  obtain  such  certificate  not  invalidating  the 
attachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec,  Dig.  I  822.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    Wheeler,  Judge. 

Action  by  Clarence  L.  Barber  against  J. 
Plerpont  Morgan.  From  an  order  erasing 
the  case  from  the  docket  for  want  of  juris- 
diction, plaintiff  appeals.  Judgment  set 
aside,  and  the  case  remanded  for  further 
proceeding. 

Action  against  the  defendant  aa  a  stock- 
holder In  the  International  Company  of  Mex- 
ico, a  corporation  organized  in  this  state,  to 
recover  under  the  statute  the  amount  of  a 
judgment  held  by  the  plaintiff  against  tbe 
corporation,  bronght  to  the  superior  court  for 
New  Haven  county  where  the  defendant,  a 
nonresident  of  this  state,  appeared  specially 
and  moved  the  court,  Wheeler,  J.,  to  order 
the  case  erased  from  the  docket  for  want  of 
jurisdiction  apparent  on  the  record.  Tbe 
motion  was  granted,  and  the  case  erased. 
The  plaintiff  appeals.    Error. 

Walter  J.  Walsh  and  Clarence  L.  Barber, 
for  appellant  Arthur  M.  Marsh,  for  appel- 
lee. 

THAYEB,  X  This  case  was  erased  from 
the  docket  of  the  superior  court  for  want  of 
jurisdiction  apparent  upon  the  record.  Tbe 
plaintiff,  claiming  that  the  record  does  not 
disclose  want  of  jurisdiction,  brings  the  rec- 
ord before  us  by  appeal. 

The  writ  describes  the  defendant  as  a 
resident  of  the  city  and  state  of  New  York. 
It  commands  the  officer  to  attach  the  proper- 
ty of  tbe  defendant  and  summon  him  to  ap- 
pear before  the  superior  court  upon  the  re- 
turn day.  The  return  of  the  officer  does  not 
show  that  personal  service  of  the  writ  and 
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complaint  was  made  upon  tlie  defendant, 
but  It  states  that  the  officer  attached,  as 
the  property  of  the  defendant,  4,377  shares  of 
the  stock  of  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  a  corporation 
organized  and  existing  under  the  laws  of 
this  state  and  located  in  New  Haven,  by 
leaving  a  copy  of  the  process  and  complaint 
duly  Indorsed  with  the  secretary  of  the  cor- 
poration and  a  like  duly  indorsed  copy  with 
the  corporation  aa  the  party  having  charge 
of  the  defendant's  property  so  attached. 

[1]  As  the  process  was  not  served  upon  the 
defendant  the  superior  court  had  no  Jurisdic- 
tion over  him  which  would  enable  It  to  ren- 
der a  judgment  which  would  bind  him  per- 
sonally; but  if  his  property  within  this  state 
was  lawfully  attached,  such  attachment  gave 
the  court  Jurisdiction,  upon  proper  proceed- 
ings, to  render  a  Judgment  under  which  the 
attached  property  could  be  levied  upon  and 
subjected  to  the  imyment  of  the  Judgment 
O'SuUIvan  v.  Overton,  68  Conn.  102,  103, 
14  Atl.  300;  Smith  v.  Gilbert,  71  Conn.  149, 
153,  41  Atl.  284,  71  Am.  St.  Rep.  163;  Cooper 
V.  Reynolds,  10  Wall.  308,  819,  19  L.  Ed. 
931.  The  appellant  claims  that  It  appears 
from  the  record  that  such  an  attachment  was 
made.  The  correctness  of  the  court's  action 
in  erasing  the  case  from  the  docket  depends 
upon  whether  the  officer's  return  shows  an 
attachment  of  the  defendant's  property. 

[2]  It  l0  well  settled  that  stock  In  a  cor- 
poration, for  the  purpose  of  an  attachment. 
has  its  situs  where  the  corporation  is  located. 
Winslow  V.  netcher,  53  Conn.  390,  394,  4 
Atl.  260,  65  Am.  Rep.  122;  2  Cook,  Corpora- 
tions (6th  Ed.)  §  485;  HtelUwell,  Stock  and 
Stockholders,  i  398.  The  shares  claimed  to 
have  been  attached  were  therefore  within 
the  Jurisdiction  of  the  court  Section  833 
of  the  General  Statutes  of  1902  provides  that 
"rights  or  shares  in  the  stock  of  any  cor- 
poration, together  with  the  dividends  and 
l^roflts  due  and  growing  due  thereon,  may  be 
attached  and  taken  on  execution.  Such  at- 
tachment shall  be  made  by  leaving  a  true 
and  attested  copy  of  the  process  and  of  the 
accompanying  complaint  or  declaration  with 
the  proper  Indorsement  thereon  of  the  of- 
ficer serving  the  same,  as  in  other  cases, 
with  the  defendant  or  at  his  usual  place  of 
abode  if  within  this  state,  and  with  the 
secretary,  derk,  or  cashier  of  the  corpora- 
tion, •  •  *■  and  such  rights  or  shares 
together  with  the  dividends  and  profits  shall 
oe  holden  to  respond  to  the  Judgment  which 
may  be  recovered  In  said  action  for  sixty 
days  only  after  Its  rendition;  and  when  an 
officer  with  a  writ  of  attachment  shall  ai^ly 
to  such  secretary  •  •  •  for  the  purpose 
of  attaching  such  rights  or  shares  the  sec- 
retary •  •  •  shall  furnish  him  with  a 
certificate  •  •  •  specifying  the  number 
of  rights  or  shares  which  the  defendant  holds 
in  the  stock  of  such  corporation."  This  stat- 
ute was  enacted  In  1805.  Prior  to  Its  enact- 
ment shares  of  stock,  being  intangible  and 


Incapable  of  seizure,  could  not  be  attached 
under  the  existing  statute  authorizing  at- 
tachments. The  purpose  of  the  statute  was 
to  make  them  attachable.  It  provides  in 
general  terms  that  all  such  shares  may  be 
attached  and  taken  on  execution. 

[3]  The  language  is  broad  enough  to  In- 
clude shares  of  a  nonresident  as  well  as 
those  of  a  resident  debtor.  But  in  providing 
how  the  attachment  shall  be  made  it  does 
not  in  terms  provide  that  any  notice  shall  be 
given  to  a  nonresident  but  provides  for  notice 
to  defendants,  if  within  the  state,  and  it  is 
claimed  In  support  of  the  Judgment  of  the 
superior  court  that  no  attachment  of  a  non- 
resident's stock  was  intended  or  can  be  made 
unless  he  is  found  In  the  state  and  person- 
ally served  with  a  copy  of  the  process  and 
complaint.  The  statute  must  be  read  in 
connection  with  the  statutes  relating  to  at- 
tachments existing  at  the  time  It  was  enacted 
to  determine  what  the  legislative  Intent  was 
in  enacting  it  The  history  of  the  statutes 
of  attachment  shovre  that  at  first  an  attach- 
ment as  a  part  of  the  original  process  was 
allowed  in  only  two  cases — where  the  defend- 
ant was  a  nonresident  out  of  the  Jurisdiction, 
and  where  the  defendant  was  about  to  ab- 
scond or  was  about  to  fraudulently  conceal 
his  property.  Where  the.defendant  was  a  res- 
ident he  was,  except  in  the  cases  mentioned, 
to  be  summoned  to  appear,  and  if  he  failed 
to  do  BO  an  attachment  was  allowed  on  mesne 
process  issuing  from  the  court  The  purpose 
of  attachment  in  each  case  was  to  compel  the 
defendant  to  appear  and  to  answer  to  the 
action;  and,  as  is  apparent  from  the  statutes, 
attachment  on  original  process  was  designed 
chlefiy  to  reach  nonresidents  and  absconders. 
Revised  Statutes  1808,  p.  31,  note;  Revised 
Statutes  1821,  p.  38,  note;  2  Swift's  Syston, 
195. 

[4]  This  was  its  purpose  at  common  law, 
Of  which  our  process  by  attachment  Is  an 
offspring.  "At  common  law  an  attachment 
as  a  part  of  the  service  of  process  in  a  civil 
action  Is  a  species  of  distress  in  which  the 
effects  attached  were  the  ancient  vadli  or 
pledges."  Parsons,  C.  J.,  In  Bond  v.  Ward, 
7  Mass.  123,  128,  6  Am.  Dec.  28.  "The  writ 
of  attachment  was  a  very  ancient  Judicial 
procedure  designed  to  coerce  an  appearance 
on  pain  of  eventual  outlawry."  Watson  t. 
Noblett  65  N.  J.  Law,  506,  507,  47  AU.  438. 

Prior  to  1805  the  right  to  proceed  by  at- 
tachment on  the  original  process  bad  been 
extended,  and  such  process  was  allowed  in 
all  cases  and  applied  to  residents  as  well  as 
nonresidents  or  absconding  debtors.  The 
statute  also  provided  that  if  the  party  against 
whom  the  writ  was  brought  was  not  an  Ln- 
habitant  or  sojourner  in  this  state  or  was  ab- 
sent out  of  the  same  at  the  time  of  com- 
mencing such  suit,  the  Judge  of  the  court 
where  It  was  returnable  might  continue  the 
action  to  the  next  court,  and  if  the  defend- 
ant did  not  then  appear  by  himself  or  at- 
torney might  again  continue  It  to  the  follow- 
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log  court,  and  no  longer,  bnt  might  after  such 
continuances  enter  up  judgment  on  default. 
But  in  such  case  execution  was  stayed  until 
the  plaintiff  should  give  bond  to  make  res- 
titution in  case  the  Judgment  should  be 
reversed  or  altered.  Reyision  1784,  p.  4. 
These  statutes  read  together  clearly  C(ni- 
template  cases  where  the  defendant  1b  a 
nonresident  and  has  not  been  personally 
served.  Provision  is  made  for  notice  to  the 
defendant  by  leaving  a  copy  of  the  process 
with  him  or  at  his  usual  place  of  abode,  "If 
within  this  state,"  but  no  provision  is  made 
for  notice  to  him  if  he  is  a  nonresident  not 
within  the  state.  In  the  original  and  pres- 
ent act  making  shares  of  stock  attachable 
the  same  provisions  aa  to  notice  to  the  de- 
fendant are  made.  In  speaking  of.  the  ear- 
lier statute  Swift,  writing  in  1795-96,  says: 
"When  an  attachment  is  levied  on  personal 
estate  a  copy  must  be  left  with  the  defend- 
ant or  at  his  usual  place  of  abode  if  wit)>in 
this  state.  •  •  ♦  If  he  be  not  an  Inhab- 
itant of  this  state  *  *  •  no  copy  can  be 
left,  bnt  the  attachment  of  the  estate  will 
be  a  sufficient  service  of  the  writ  to  authorize 
a  trial  of  the  action."  2  Swift's  System,  190; 
In  Osbom  v.  Lloyd,  1  Root,  447,  decided  in 
1792,  a  plea  in  abatement  to  a  writ  of  for- 
eign attachment  upon  the  ground  that  both 
plaintiff  and  defendant  were  inhabitants  of 
another  state  and  that  neither  of  them  was 
or  ever  had  been  an  inhabitant  of  this  state 
was  held  Insufllcient,  the  conrt  saying :  "The 
attaching  of  visible  property  In  tMs  state 
gives  Jurisdiction  to  the  court  of  causes  not 
otberwise  within  Its  Jurisdiction.  By  the 
foreign  attachment  the  invisible  property  of 
tlie  debtor  is  attached  and  holden  within  this 
county,  and  gives  Jurisdiction  to  the  court." 
TblB  Is  contemporaneous  exposition  by  com- 
j>etent  authority. 

It  thus  appears  that  when  the  statute  pro- 
viding for  the  attachment  of  shares  of  stock 
was  enacted  the  attachment  by  actual  seizure 
of  tangible  prop^ty  of  a  nonresident  and 
the  constructive  selznre  by  process  of  for- 
eign  attachment  of  his  intangible  property 
in  the  hands  of  his  attorney,  agent  or  debtor 
was  sufficient  without  personal  service  upon 
him  to  give  the  court  Jurisdiction  to  render 
a  Judgment  which  could  be  levied  upon  the 
attached  property.  Mo  reason  is  apparent, 
or  baa  been  suggested  why,  under  like  con- 
ditions, an  attachment  of  shares  of  stock 
In  this  Btatte  belonging  to  a  nonresident  de- 
fendant should  not  have  the  same  effect 
We  think  that  the  Legislature  intended  that 
It  Should  have,  and  that  a  nonresident's  sboA 
in  a  Connecticut  corporation  may  in  his  ab- 
sence from  the  state  be  attached  under  sec- 
tion 833  of  the  General  Statutes  by  leaving 
a  copy  of  the  process  and  complaint  duly 
attested  with  the  clerk,  secretary,  or  cashier 
ot  the  corporation  as  the  section  prescribes. 
TbtB  stands  in  place  of  the  actual  seizure  In 
the  case  of  tangible  property.  This  was  the 
oxily  service  attempted  in  the  case  of  Abbot! 


&  Wlloomb  V.  Bichaids  referred  to  In  Stam- 
ford Bank  V.  Ferris,  17  Conn.  259,  260,  as  ap- 
pears by  the  officer's  return  on  the  writs  iu 
the  original  action.  The  attachment  failed 
because  the  copy  was  not  left  at  the  bank. 
But  no  question  was  raised  that  it  was  In- 
valid because  Richards  who  was  a  nonresi- 
dent was  not  served  with  a  copy.  The  leav- 
ing of  a  copy  with  a  defendant  or  at  his 
place  of  abode  is  for  the  purpose  of  giving 
him  notice  of  the  pendency  and  nature  of  the 
action  and  of  the  fact  that  his  property  has 
been  attached.  It  is  as  essential  that  a 
resident  should  have  such  notice  as  that  a 
nonresident  should  have  it  But  leaving 
a  copy  at  the  usual  place  of  abode  of  a 
resident  defendant  may  fail  to  give  notice  to 
him.  He  may  be  absent  and  so  fall  to  re- 
ceive it  Provision  is  now  made  for  the  con- 
tinuance of  cases  when  the  defendant,  though 
a  resident  of  this  state.  Is  absent  from  it  at 
the  commencement  of  the  action  and  does  not 
return  or  enter  an  appearance  before  the  re- 
turn day,  and  for  a  continuance  and  an  or- 
der of  notice  by  the  court  by  publication 
or  otherwise,  where  the  defendant  is  a  non- 
resident and  does  not  appear. 

[S]  Where  there  is  an  attachment  and  no 
appeai^ce  by  a  nonresident  defendant,  the 
action  Is  treated  as  in  the  nature  of  a  pro- 
ceeding In  rem.  If  he  appears  it  becomes  a 
proceeding  In  personam.  O'Sullivan  v.  Over- 
ton, supra,  56  Conn.  103, 14  Atl.  300 ;  Yeeder 
Mfg.  Co,  v.  Marshall-Sanders  Co.,  79  Conn. 
15,  17,  63  Atl.  641;  Cooper  v.  Reynolds,  supra, 
io  Wall.  119,  19  L.  Ed.  931.  In  case  there  is 
no  appearance  execution  cannot  issue  untU 
the  plaintiff  flies  with  the  clerk  a  bond  in 
double  the  amount  of  the  Judgment  to  refund 
the  whole  or  such  part  of  it  as  the  court,  up- 
on writ  of  error  or  petition  for  a  new  trial 
brought  within  a  year  after  the  Judgment, 
shall  adjudge  that  the  plaintiff  had  no  right 
to  recover.  All  these  provisions  apply  as 
well  in  the  case  of  an  attachment  of  shares 
of  stock  as  to  the  attachment  of  tangible 
property,  and  are  as  well  calculated  to  give 
notice  to  the  defendant  and  protect  his  in- 
terests In  the  one  case  as  in  the  other  under 
the  statutes  existing  at  the  time  when  shares 
of  stock  were  made  subject  to  attachment 
Acts  passed  subsequently  can  have  no  effect 
upon  the  construction  which  is  to  be  placed 
upon  section  833. 

[6]  Section  828  of  the  General  Statutes, 
which  was  originally  enaoted  as  a  part  of  the 
Revision  of  1821,  provides  that  when  a  non- 
resident's estate  in  this  state  is  attached  a 
copy  of  the  process  and  complaint  with  a  re- 
turn describing  the  estate  attached  shall  be 
left  by  the  officer  serving  the  process  with 
the  agent  or  attorney  of  the  defendant  with- 
in the  state,  or,  in  case  there  be  no  such 
agent  or  attorney  within  the  state,  such 
a  copy  shall  be  left  with  him  who  has  charge 
or  possession  of  the  estate  attached.  This 
statute  provides  means  for  the  nonresident 
to  obtain  notice  of  the  attachment  and  the 
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nature  of  the  action  against  him,  which  did 
not  exist  before  In  the  case  of  tangible  prop- 
erty. It  does  not  provide  for  the  attachment 
of  such  property.  It  speaks  of  that  as  a 
right  already  existing.  The  officer  who  made 
the  attachment  In  the  present  case  attempt- 
ed to  comply  with  the  terms  of  this  section 
by  leaving  a  copy  with  the  New  Xork,  New 
Haven  and  Hartford  Railroad  Company  as 
the  person  having  charge  or  possession  of  the 
estate  attached.  This  action  on  his  part  was 
entirely  nugatory  because  as  we  said  in  Veed- 
er  Mfg.  Co.  v.  Marshall-Sanders  Co.,  supra, 
that  sectioii  applies  only  to  cases  where 
there  Is  a  direct  levy  upon  property.  It  is 
not  applicable  where  there  is  no  actual 
seizure  of  the  property  bat  a  mere  con- 
structive seizure  as  In  cases  of  garnishment 
and  the  attachment  of  stock.  In  such  cases 
the  attachment  is  made  and  the  estate  of 
the  debtor  taken  Into  the  custody  of  the  law 
by  leaving  a  copy  of  the  process  In  the  one 
case  with  the  agent  or  debtor  of  the  defend- 
ant and  In  the  other  with  the  secretary,  clerk 
or  cashier  of  the  corporation  whose  capital 
stock  is  attached.  No  good  end  can  be  served 
by  leaving  a  second  copy  with  the  same  par- 
ties. It  Is  unnecessary  therefore  to  con- 
sider whether  the  officer's  return  shows  a 
proper  compliance  with  the  provisions  of 
section  828. 

Several  objections  to  the  officer's  return 
were  made  in  the  motion  to  erase  which  be 
was  allowed  to  correct  upon  motion  of  the 
plaintiff's  attorneys.  Other  objections  have 
been  made  in  the  brief  and  argument  before 
us.  So  far  as  these  relate  to  the  return 
under  section  828  of  the  statutes  they  are 
nugatory,  as  the  officer's  attempted  compli- 
ance with  that  section  was  nugatory. 

[7]  One  of  the  remaining  objections  is  that 
the  return  does  not  show  that  the  original 
process  was  returned  to  court,  but  shows 
that  a  copy  of  it  was  returned.  The  orig- 
inal return  made  it  clear  that  the  original 
writ  and  complaint  with  the  indorsement  of 
the  officer's  doings  thereon  was  returned  to 
court  It  does  not  appear  that  the  officer  has 
ever  changed  this  part  of  his  return  although 
permission  for  him  to  do  so  was  asked  for 
In  the  motion  of  the  plaintiff's  attorneys. 
As  the  motion  was  made  for  the  purpose  of 
securing  corrections  which  would  obviate-  the 
objections  raised  on  the  motion  to  erase 
and  tills  Was  not  one  of  them  we  presume 
that  the  request  for  permission  to  make  this 
change  was  without  authority,  probably  a 
clerical  error,  and  that  the  change  has  not 
been  made.  We  cannot,  in  the  absence  of 
proof  on  the  record,  assume  tliat  such  a 
change  has  t>een  made. 

[8]  Another  objection  is  that  the  return 
does  not  show  that  the  officer  demanded  and 
received  a  certificate  from  the  secretary, 
showing  the  number  of  shares  of  stock  which 
the  defendant  held  In  the  porporation.     The 


statute  provides  that  he  may  do  this  but 
it  is  no  part  of  the  service  of  the  process. 
The  provision  is  to  aid  the  officer  In  making 
the  attachm^t  He  may  have  sufficient  in- 
formation as  to  the  defendant's  holdings  of 
the  stock  to  enable  him  to  proceed  with  the 
attaclunent  without  making  the  demand.  If 
he  has  not,  the  provision  gives  him  the 
means  of  obtaining  it  His  failing  to  make 
it  does  not  invalidate  the  attachment. 

As  the  officer's  return  showed  a  valid  at- 
tachment of  the  defendant's  property  In  tills 
state  the  case  should  not  have  been  erased 
from  the  docket 

There  Is  error,  the  Judgment  Is  set  aside, 
and  the  case  is  remanded  for  further  pro- 
ceedings according  to  law.  The  other  Judges 
concurred. 

(84  Conii.  E2U 

BOABD  OF  WATER  OOM'BS  OF  dTY  OF 

HARTFORD  v.  TOWN  OF 

BLOOMFIBLiD. 

(Supreme  Court  of  Errors  of  Connecticnt 

July  31,  1911.) 

1.  Taxation  (|  217*)— Pbopbrxt  Subject  to 

—  BXKMPTIONS— PBOPBBTY     OF    MUNICIPAL 
OOBPOBATIONS. 

Gen.  St  1902,  S  2321,  providing  that  land 
owned  by  any  municipality  to  create  or  furnish 
a  water  supply  for  Its  use  siiall  be  exempt  from 
taxation  wlwn  the  inhabitants  of  the  town  in 
wliich  the  land  Is  situated  have  the  right  to  the 
use  of  and  do  actually  use  such  water  supply 
on  the  same  tenna  as  uie  inhabitants  of  the  mn- 
nicipality,  but  otherwise  the  land  shall  be  sob- 
ject  to  taxation,  is  a  limitation  on  the  exemp- 
tion from  taxation  existing  in  the  general  law 
whereby  lands  of  one  municipal  corpcnration  for 
its  public  good,  situated  within  the  limits  of 
another,  are  exempt,  and  land  taken  in  a  town 
for  a  water  supply  for  a  city  is  exempt  from 
taxation  only  when  the  inhabitants  of  the  town 
have  the  right  to  the  use  of  tlie  water  supply 
on  the  same  terms  as  the  inhabitants  of  the 
city,  and  when  the  inhabitants  of  the  town  ac- 
tually use  the  water  on  such  terms. 

[E<d.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  217.*] 

2.  Taxation  (f  217*)- Suppltino  Water  roa 
Domestic  Use— Statutobt  Outt— "Land 
e<xxmft  fbom  taxation." 

13  Sp.  Laws,  p.  831,  empowering  the  board 
of  water  commissioners  of  the  city  of  Hartford 
to  extend  its  water  mains  from  the  Hartford 
and  Bloomfield  town  line  through  a  designated 
highway  into  the  town  of  Bloomfield  and  to  the 
main  entrance  to  a  cemetery,  and  thence  to 
such  other  points  in  the  town  as  may  be  agreed 
on  by  the  board  and  the  selectmen,  and  requir- 
ing the  board  to  supply  water  from  such  extend- 
ed mains  to  any  or  the  inhabitants  of  the  town 
living  within  one-half  mile  of  the  line  of  the 
main  pipes,  so  extended,  does  not  require  the 
board  to  furnish  water  to  all  of  the  inhabitants 
of  the  town,  as  the  authority  for  laying  later^s 
is  confined  to  half  a  mile  from  the  line  of  main 
pipes,  and  the  inhabitants  outside  of  such 
limits  are  without  right  to  water,  and  thongh 
the  board  is  willing  to  supply  water  to  all  the 
inhabitants  on  specified  terms,  its  property  sit- 
uated within  the  town  is  not  exempt  from  taxa- 
tion within  Oen.  fit.  1902,  |  2321,  exempting 
from  taxation  land  taken  for  any  municipal  cor- 
poration to  create  a  water  supply  for  its  use 
when  the  inhabitants  of  the  town  in  which  the 
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land  is  trituated   have  the  right  to  the  use  of 
and  do  actually  use  such  water  supply. 

[Ed.  Note,— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  217.*] 

3.  Waters  awd  Watkb  Courses  (|  194*)— 
Municipal  Water  Supply  —  Reoulations 
— Vauditt. 

A  municipal  agency  with  the  iwwer  and 
duty  to  supply  water  to  a  city  and  to  extend  its 
mains  and  laterals  tbrou^ch  a  town  within  whidi 
land  for  a  water  supply  is  located,  ought  not  to 
be-  compelled  to  build  mains  or  laterals,  unless 
they  are  to  be  used  m  as  to  yield  a  proper  re- 
turn on  the  outlay,  and  a  regulation,  recognized 
b/  the  Legislature,  that  applicants  for  connec- 
tions must  give  bond  conditioned  on  the  annual 
receipt  by  the  agency  for  water  consumed  in 
the  territory  supplied  of  10  per  cent  of  the' 
cost  of  the  extensions,  will  not  be  deemed  un- 
reasonable, in  the  absence  of  an  express  find- 
ing that  it  is  unreasonable. 

WEJd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  S  194.*] 

Appeal  from  Superior  Court,  Hartford 
County;  William  L.  Bennett,  Judge. 

Action  by  the  Board  of  Water  Commi»- 
sloners  of  the  City  of  Hartford  against  the 
Town  of  Bloomfleld  In  the  nature  of  an  ap- 
peal from  the  de<:l8ion  of  the  board  of  relief 
of  the  Town  of  Bloomfleld  in  assessment  pro- 
ceedings. From  a  Judgment  of  the  superior 
court  granting  the  relief  prayed  for,  the 
Town  of  Bloomfleld  appeals.  Reversed  and 
renumded. 

The  board  of  water  commissioners  of  the 
dty  of  Hartford  in  behalf  of  the  city  was  by 
the  General  Assembly  In  1853  empowered  to 
do  all  things  necessary  or  convenient  for 
supplying  water  to  said  city,  Including  the 
authority  to  take  and  hold  any  stream  or 
water  course  or  land  necessary  for  reservoirs 
In  West  Hartford  (Sp.  Laws,  vol.  6,  p.  769) 
and  In  Bloomfleld  (Sp.  Laws,  vol.  7,  p.  878). 
Acting  under  such  authority  said  board  ac- 
quired 246  acres  of  land  In  Bloomfleld,  and 
Is  using  from  60  to  60  acres  of  It  In  connec- 
tion with  land  In  West  Hartford  for  a 
reservoir  and  the  remainder  of  It  for  a 
watershed  for  said  reservoir.  Water  Is  con- 
ducted from  this  reservoir  to  a  distributing 
reservoir  In  West  Hartford,  and  thence  by 
pipes  through  the  highways  of  West  Hart- 
ford to  the  city  of  Hartford.  No  part  of 
the  water  collected  in  said  reservoir  in  Bloom- 
fleld Is  conducted  by  means  of  pipes  or  other- 
wise directly  from  said  reservoir  through 
Bloomfleld  to  Hartford. 

In  1901  (13  Sp.  L.  831)  the  General  As- 
sembly passed  the  following  act: 

"Section  1.  That  the  board  Of  water  com- 
missioners of  the  dty  of  Hartford  is  hereby 
autborized  and  empowered  to  extend  Its  wa- 
ter mains  from  the  Hartford  and  Bloomfleld 
town  line  through  the  highway  known  as 
Blue  Hills  avenue  northerly  Into  the  town 
of  Bloomfleld  and  to  the  second  or  main  en- 
trance, to  Mount  St  Benedict's  cemetery,  and 
thence  to  such  other  points  In  the  town  of 
Bloomfleld  as  may  b«  agreed  upon  by  said 
board  of  water  commissioners  and  tiie  se- 


lectmen of  the  town. of  Bloomfleld.  Said 
board  of  water,  commissioners  shall  have 
control  of  said  water  mains,  and  of  the  con- 
nection thereto,  and  shall  have  the  same 
rights  and  be  subject  to  the  same  duties  and 
obligations  in  respect  thereto,  and  to  the 
laying  and  repair  thereof,  as  though  the 
same  were  within  the  limits  of  the  dty  of 
Hartford. 

"Sec.  2.  It  shall  be  lawful  and  It  shaU 
be  the  duty  of  said  board  of  water  commis- 
sioners to  supply  water  from  such  extended 
mains  to  any  of  the  Inhabitants  of  said 
town  of  Bloomfleld  living  within  one-half 
of  a  mile  of  said  line  of  main  pipes,  so  ex- 
tended, upon  the  same  terms  and  conditions 
under  which  water  is  now  supplied  to  Inhab- 
itants of  the  town  of  West  Hartford." 

Pursuant  to  such  authority,  the  board  In 
1901  extended  one  of  its  water  mains  in  Blue 
Hills  avenue  into  Bloomfleld,  and  the  exten- 
sion of  this  main  and  Its  lateral  connections 
to ,  the  present  time  has  aggregated  6,350 
feet  Said  board  furnishes  water  in  Bloom- 
fleld to  Its  inhabitants  upon  the  same  terms 
and  conditions  as  to  those  of  Hartford. 
Said  board  has  extended  its  main  In  Bloom- 
field  in  every  case  Its  Inhabitants  have  made 
application  therefor.  One  of  these  conditions 
requires  that  applicants  for  extensions  of 
mains  shall  give  a  bond  conditioned  upon  the 
annual  receipt  by  said  board  for  water  con- 
sumed In  the  new  territory  supplied  of  10 
per  cent  of  the  cost  of  such  extensions  unless 
said  board  shall  waive  this  condition. 
Bloomfleld  has  a  population  of  about  2,000 
with  two  centers  of  population,  one  where 
the  main  Is  already  laid,  and  one  at  Bloom- 
field  Center  two  miles  distant  therefrom. 

In  1909,  the  board  of  assessors  of  Bloom- 
fleld placed  said  246  acres  upon  the  assess- 
ment list  at  a  valuation-  of  $6,145.  The  board 
of.  water  commissioners  took  an  appeal  to 
the  board  of  relief  claiming  exemption  under 
section  2321,  Gen.  St,  which  reads  as  fol- 
lows: "Land  owned  or  taken  for  any  mu- 
nldpal  corporation  for  the  purpose  of  creat- 
ing or  furnishing  a  supply  of  water  for  its 
use  or  benefit  shall  be  exempt  from  taxation 
when  the  Inhabitants  of  the  town  In  which 
said  land  Is  situated  have  the  right  to  the 
use  of  and  do  actually  use  such  water  supply 
upon  the  same  terms  and  conditions  as  the 
Inhabitants  of  such  municipal  corporation, 
but  otherwise  said  land  shall  be  liable  to 
taxation." 

Upon  the  refusal  of  the  board  of  relief  to 
change  the  action  of  the  assessors  the  board 
took  an  appeal  to  the  superior  court  for 
Hartford  county,  upon  which  Judgment  was 
rendered  In  favor  of  said  board  and  from 
that  Judgment  the  to-wn  has  appealed. 

Joseph  P.  Tuttle,  for  appellant  William 
Waldo  Hyde  and  Alvan  Waldo  Hyde,  for 
appellee. 
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WUUBIjHB,  T.  (after  Btatlsg  the  facts  as 
above).  The  appeal  concerns  a  single  ques- 
tion: IB  the  reservoir  property  of  the  board 
of  water  commissioners  of  Hartford  In 
Bloomfleld  subject  to  taxation  under  the  pro- 
visions of  O.  S.  i  2321?  Before  the  passage 
of  this  act  (chapter  79,  Pnb.  Acts  1879,  now 
O.  S.  i  2321),  lands  held  by  one  municipal 
corporation  for  its  public  good  within  the 
limits  of  another  were  exempt  from  taxation. 
Lands  used  for  reservoirs  for  collecting  and 
storing  water  for  the  use  of  the  inhabitants 
of  a  city  are  held  for  the  public  good.  Town 
of  West  Hartford  v.  Board  of  Water  Com- 
missioners, 44  Conn.  360. 

[1]  This  act  is  a  limitation  upon  the  exemp- 
tion from  taxation  existing  in  the  general 
law  before  Its  passage.  Presumably  the  act 
was  passed  to  avoid  the  effect  of  this  deci- 
sion. It  provides  that  land  taken  in  Bloom- 
fleld for  a  water  supply  shall  be  exempt  from 
taxation  (a)  when  its  Inhabitants  have  the 
right  to  the  use  of  such  water  supply  upon 
the  same  terms  and  conditions  as  the  inhab- 
itants of  Hartford,  (b)  and  when  its  inhab- 
itants actually  use  the  water  of  this  reser- 
voir upon  the  same  terms  and  conditions  as 
the  Inhabitants  of  Hartford,  Both  the  right 
to  such  use  and  the  actual  use  of  the  water 
must  concur  to  give  the  board  the  benefit 
of  the  exemption. 

[2]  The  right  to  such  use  is  determined 
by  the  construction  to  be  placed  upon  the 
language  of  the  act  (13  Sp.  L.  631)  conferring 
upon  said  board  the  aatbority  to  lay  Its 
mains  In  Bloomfleld. 

We  think  the  Intent  of  the  General  Assem- 
bly In  section  1  of  this  act  was  to  give  the 
board  the  power  and  to  Impose  upon  it  the 
duty  of  extending  its  water  mains  from  the 
town  line  through  Blue  Hills  avenue  to  the 
cemetery,  and  thence  to  extend  such  mains 
to  such  points  as  may  be  agreed  upon  by 
said  board  and  the  selectmen,  and  to  lay  the 
mains  and  supply  the  inhabitants  along  their 
line  upon  the  same  terms  and  conditions,  as 
exist  In  the  city  of  Hartford. 

By  "water  mains"  Is  meant  in  this  connec- 
tion the  line  of  main  pipes  as  distinguished 
from  laterals  or  connections  made  with  the 
line  of  main  pipes.  The  statute  specifies  a 
point  to  which  the  mains  from  the  town  line 
shall  be  carried  through  Blue  Hills  avenue, 
and  specifies  that  these  may  be  extended 
thence  from  this  point  to  such  other  points 
as  may  be  agreed  upon  by  said  board  and  the 
selectmen,  thus  clearly  referring  to  the  line 
of  main  pipes.  Extensions  beyond  the  cem- 
etery are  subject  to  agreement  between  the 
board  and  selectmen.  Consent  of  the  select- 
men is  in  the  Interest  of  the  town,  giving 
them  some  discretion  as  to  the  necessity  of 
the  extension  and  over  the  location  and 
Bianner  of  making  the  same.  We  do  not 
agree  with  the  town  that  there  was  no  duty 
upon  the  board  of  laying  these  mains.  Such 
a  construction  of  the  act  would  make  op- 
tional with  the  board  all  extensions  of  ser- 


vice, and  make  these  dependoit  npcn  Its 
willingness  to  build  rather  than  upon  the 
needs  of  the  community. 

Section  1  provides  for  the  line  of  main 
pipes;  section  2  for  the  laterals.  It  Imposed 
upon  the  board  the  duty  of  supplying  water 
"from  such  extended  mains"  to  any  inhab- 
itants "living  within  one-half  of  a  mile  of 
said  line  of  main  pipes,  so  extended." 
Since  Bloomfleld  is  about  four  miles  square, 
it  is  plain  that  If  the  line  of  main  pipes  was 
extended  and  all  of  the  laterals  built  on 
either  side  for  a  half  mile,  there  would  still 
be  the  greater  part  of  the  area  of  the  town 
which  could  never  have  access  to  the  supply 
of  water  and  hence  the  inhabitants  within 
this  section  cannot  be  said  to  Iiave  the  right 
to  the  use  of  it.  The  board  contends  that  It 
is  its  legal  duty  under  this  act  to  supply 
water  to  all  of  the  inhabitants  of  Bloom- 
fleld. We  have  not  had  pointed  out  to  us 
the  groand  of  this  dalm. 

If  It  be  found  in  the  language  Imposing  up- 
on it  the  duty  of  laying  water  mains  "thence 
to  BQcb  other  points  in  the  town  of  Bloom- 
fleld," it  mnst  be  admitted  that  "thence" 
refers  to  points  beyond  the  cemetery,  aad 
thopgh  it  be  conceded  to  be  the  duty  of  the 
board  to  lay  mains  and  laterals  to  all  points 
in  the  town  beyond  the  cemetery  no  author- 
ity can  be  found  In  this  language  for  laying 
them  between  the  cemetery  and  the  town 
line.  Authority  for  laying  laterals  between 
these  points  Is  found  in  section  2,  and  these 
are  confined  to  the  territory  a  half  mile  on 
either  side  of  the  line  of  main  pipes,  and  all 
of  the  territory  with  its  inhabitants  outside 
of  these  limits  is  without  the  right  to  secure 
water.  So  that  such  a  construction,  if  per- 
missible, would  not  avoid  the  real  difficulty — 
all  of  the  Inhabitants  do  not  have  the  right 
to  the  use  of  the  water  supply. 

In  its  control  of  the  Une  of  water  mains 
and  their  extensions,  the  board  have  the 
same  rights  and  are  subject  to  the  same  du- 
ties and  obligations  in  respect  thereto  as 
though  these  were  in  Hartford.  This  places 
upon  the  board  the  duty  of  giving  to  Bloom- 
fleld the  same  rates  of  service  as  prevail  In 
Hartford,  and  this  has  always  been  done. 
It  subjects  the  service  to  the  same  conditions 
as  are  Imposed  by  the  board  in  Hartford. 
One  of  these  is  that  applicants  for  exten- 
sions of  mains  In  Hartford  or  elsewhere  shall 
give  a  bond  conditioned  upon  the  annual  re- 
ceipt by  the  board  for  water  consumed  In  the 
new  territory  of  10  pec  cent,  of  the  cost  of 
such  extensions  unless  waived  by  the  board. 

Section  2  provides  that  the  laterals  may 
be  built  upon  the  same  terms  and  conditions 
under  which  water  is  supplied  in  West  Hart- 
ford, and  the  act  relating  to  the  water  sup- 
ply for  West  Hartford  compels  the  giving  of 
a  similar  bond.  So  far  as  appears  there  is 
nothing  unreasonable  in  such  requirement. 

[3]  The  board  is  a  municipal  agency;  It 
ought  not  to  be  compelled  to  built  water 
mains  or  laterals  unless  these  are  to  be  used 
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80  as  to  yield  such  a  return  on  the  outlay 
as  to  reimburse  the  board  for  the  cost.  The 
General  Assembly  by  adopting  this  rule  in 
the  case  of  West  Hartford  recognized  Its  rea- 
sonableness, the  rule  Itself  has  been  in  force 
In  Hartford  for  years,  and  so  far  as  this 
record  goes  its  reasonableness  has  never 
been  attacked,  and,  though  the  rule  Itself  did 
not  bear  upon  its  face  strong  evidence  of  Its 
reasonableness,  these  considerations  ought  to 
control  In  the  absence  of  fact  or  conclusion 
In  the  finding  to  the  contrary.  There  Is 
nothing  prohibitlTe  In  a  rale  of  this  charac^ 
ter. 

The  second  question  InTolved,  whether  the 
Inhabitants  of  Bloomfield  actually  use  the 
waters  of  this  reservoir  upon  the  same  terms 
and  conditions  as  the  Inhabitants  of  Hart- 
ford, is  answered  in  the  affirmative  by  the 
finding. 

The  town  contends  by  "use"  is  meant  a 
general  use,  and  not  the  use  by  a  few;  for 
example,  those  living  in  the  Blue  Hills  ave- 
nue section  of  Bloomfield.  The  board  has  In 
every  case  In  the  past  extended  Its  mains 
and  laterals  npon  application  by  any  of  the 
Inhabitants  of  Bloomfield,  and  all  in  the  fu- 
ture can  secure  favorable  action  upon  their 
applications  by  complying,  in  proper  cases, 
with  this  rule  or  with  tlte  terms  of  the  stat- 
ute. 12  Sp.  Laws,  p.  484.  The  board  does 
not  deny  this  right  of  user  or  seek  to  un- 
reasonably curtail  it;  on  the  contrary,  it 
nrges  npon  ns  jnst  the  opposite  conclusion. 
In  its  brief,  It  says:  "The  important  con- 
sideration Is  that  every  inhabitant  of  Bloom- 
field has  the  right  to  demand  a  supply  of  wa- 
ter from  the  board  of  water  commissioners 
of  the  city  of  Hartford  at  the  same  rates 
as  are  paid  by  the  inhabitants  of  Hartford 
and,  if  necessary,  to  compel  an  extension  of 
the  mains  by  means  of  which  such  a  supply 
of  water  may  be  furnished  simply  by  comply- 
ing with  the  conditions  which  are  in  force 
in  Hartford  and  West  Hartford  governing 
the  extmsion  of  water  mains." 

Since  all  who  have  made  application  for 
extensions  or  laterals  are  actually  using  the 
water  furnished  by  the  board  and  at  the 
same  rates  as  Ui  Hartford,  it  must  be  con- 
ceded that  there  is  ample  warrant  for  the 
finding,  "Water  from  said  reservoir  is  sup- 
plied to  and  is  actually  used  by  the  inhabit- 
ants of  Bloomfield  upon  the  same  terms  and 
conditions  as  to  and  by  the  inhabitants  of 
Hartford." 

'^  The  board  of  water  conimlssloners  is  ready 
to  supply  water  to  all  Inhabitants  of  Bloom- 
field npon  the  same  terms  and  conditions  as 
It  does  the  inhabitants  of  Hartford.  These 
terms  and  conditions  are  reasonable.  If  it 
were  the  duty  of  the  board  to  do  what  it  Is 
willing  to  do,  and  the  inhabitants  of  Bloom- 
field had  the  right  to  compel  the  use  of  the 
water  supply  upon  the  same  terms  and  con- 
ditions as  the  inhabitants  of  Hartford,  the 


board  would  be  entitled  to  an  exemption 
from  taxation,  but  this  Is  not'  the  case  here. 
The  board  Is  under  no  legal  obligation  to 
furnish  such  supply,  and  the  Inhabitants 
have  no  right  to  compel  its  use.  There  is  un- 
doubted hardship  in  the  case  which  can  be 
relieved  only  by  legislation. 

There  is  error,  the  Judgment  is  reversed, 
and  the  case  remanded,  with  direction  to  en- 
ter Judgment  sustaining  the  action  of  the 
board  of  relief  confirming  the  action  of  the 
assessora    The  other  Judges  concurred. 


(84  Conn.  581) 
APPEAL  OF  MAYOR  AND  BOARD  OF  AL- 
DERMEN OF  CITY  OF  WA- 
TBRBURY. 
(Supreme  Court  of  Ehiors  of  Connecticut.   Joly 
SI.  1911.) 

1.  Railroads  (§  99»)— CoNSTBucriop— Gbadb 
Cbobsinqs— Statutes. 

In  view  of  tlie  legislative  policy  to  abolish 
grade  crossings,  an  application  by  the  mayor  of 
a  municipality,  whereby  ho  requested  permission 
for  a  manufacturing  company  to  build  a  switch 
across  a  highway,  and  for  the  authority  for 
trains  and  cars  to  be  operated  thereon,  made  un- 
der Gen.  St.  1902,  §  3892,  providing  that  the 
Board  of  Railroad  Commissioners  may,  when  re- 
quested in  writing  by  the  mayor  of  any  city, 
upon  finding  that  public  convenience  requires  it, 
order  a  railroad  company  not  to  use  a  grade 
crossing  and,  upon  like  application,  shall  make 
such  orders  in  regard  to  the  laying  of  side  tracks 
or  tracks  for  switching  upon  or  across  such  high- 
way, being  nothing  more  than  a  request  of  the 
manufacturing  company,  does  not  authorize  the 
commissioners  to  order  the  establishment  of  a 
switch;  for  the  statute  contemplates  that  the 
request  shall  be  made  by  the  mayor  in  his  rep- 
resentative capacity  and  for  the  best  interest  of 
the  city. 

[Ed.   Note. — For  other  cases,   see    Railroads, 
Cent.  Dig.  {f  283-504;  Dec  Dig.  %  99.»] 

2.  BaiLBOADS  (§   97»)— CONSTBUCTION— Gbadk 
Cbossinos— Statutes. 

Gen.  St.  1902,  }  3892t  providing  that  the 
Board  of  Railroad  Commissioners  may,  upon  the 
application  of  the  mayor  of  any  city,  order  a 
railroad  company  not  to  use  switch  tracks  cross- 
ing highways,  or  may,  upon  like  application, 
make  orders  regarding  the  laying  of  switch 
tracks  upon  or  across  highways,  gives  no  author- 
ity to  the  railroad  commissioners  to  authorize 
manufacturing  companies  to  construct  such 
switch  tracks. 

[EM.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  g§  297-304;  Dec.  Dig.  |  97.»] 

3.  Railboads  (i  97*)— OoNBTBuonoN— Gbadb 
Cbossings — Statutes. 

Gen.  St.  1902.  §  3892,  provides  that  the 
Board  of  Railroad  Commissioners,  when  request- 
ed in  writing  by  the  mayor  of  any  city  to  forbid 
the  use  for  switching  purposes  of  tracks  cross- 
ing highways,  may  order  the  railroad  company 
not  to  use  the  same,  and  may,  upon  like  applica- 
tion, make  orders  as  to  the  laying  of  side  tracks 
for  switching  purposes  npon  or  across  highway^, 
or  for  the  removal  of  tracks  already  laid.  H^d, 
that  the  last  clause  does  not  authorize  the  board 
to  order  the  construction  of  new  switch  tracks 
across  highways.  There  being  no  direct  provi- 
sion authorizing  such  construction,  the  term 
"upon  like  application"  must  be  taken  as  refer- 
ring to  applications  regarding  the  proper  laying 
of  existing  tracks,  so  that  tne  clause  only  au- 
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thoriiM  the  eommlailonen  v>  direct  the  rallioad 
to  Uy  grade  switch  tracks  across  highways  when 
changes  are  ordered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  ff  297-304;  Dec.  Dig.  f  97.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Reed,  Judge. 

Upon  the  application  of  the  Mayor  of  the 
City  of  Waterbury,  the  Board  of  Railroad 
Commissioners  authorized  the  New  York, 
Kew  Haven  It  Hartford  Railroad  Company 
to  construct  a  side  switch,  from  which  order 
the  Mayor  and  Board  of  Aldermen  of  the 
City  of  Waterbury  appealed  to  the  Superior 
Court,  where  the  order  was  affirmed,  from 
which  affirmance  they  appeal.  Judgment  re- 
versed and  remanded,  with  directions  to  set 
aside  the  order. 

Francis  P.  Guilfoile  and  Dennis  J.  Slavln, 
for  appellants.  Terrence  F.  Carmody^  for 
appellees  Scovlll  Mfg.  Co.  and  New  Xerk,  N. 
H.  &  H.  B.  Co. 

'  HALL,  C.  J.  [1]  Section  3892  of  the  Gen- 
eral Statutes  of  1902,  upon  which  the  ap- 
plication to  the  railroad  commissioners  in 
this  proceeding  was  made,  and  under  the 
provisions  of  which  the  railroad  commission- 
ers assumed  to  act,  reads  as  follows:  "Said 
commissioners,  when  requested  in  writing  by 
the  selectmen  of  any  town,  the  mayor  of  any 
dty,  or  the  warden  of  any  borough,  to  forbid 
the  use  for  switching  purposes  of  the  tracks 
of  any  company  where  the  same  cross  any 
highway  within  such  town,  city,  or  borough, 
shall  visit  such  crossing,  first  giving  reason- 
able notice  to  the  authorities  making  such 
request  and  to  such  company,  and,  if  they 
find  that  public  convenience  requires,  shall 
order  the  company  operating  such  railroad 
not  to  use  the  same,  or  such  part  thereof  as 
may  be  specified  in  said  order,  for  switching 
purposes,  and  may  make  any  order  regulat- 
ing such  switching  that  they  shall  deem 
proper;  and,  upon  like  application  and  no- 
tice, shall  make  such  orders  in  regard  to  the 
laying  of  side  tracks  or  tracks  for  switching 
purposes  upon  or  across  such  highways,  or 
for  the  removal  of  such  tracks  already  laid, 
as  they  may  Judge  proper." 

On  the  18th  of  July,  1910,  the  mayor  of 
Waterbury  signed  and  presented  to  the  rail- 
road commissioners  the  following  written  ap- 
plication: "Pursuant  to  the  provisions  of 
section  3S92  of  the  General  Statutes  of  this 
state,  I,  William  B.  Hotchklss,  of  Waterbury, 
New  Haven  county,  mayor  of  the  city  of  Wa- 
terbury, respectfully  apply  for  permission 
for  the  ScoviU  Manufacturing  Company,  a 
corporation  engaged  in  business  in  said  Wa- 
terbury, to  build  and  equip  a  railroad  side 
track  for  switching  purposes  from  a  point  on 
its  own  premises  on  the  easterly  side  of 
Hamilton  avenue  formerly  called  Dublin 
street,  in  said  Waterbury,  connecting  with 
the  tracks  of  the  N.  T.,  N.  H.  &  H.  R.  R.  Co. ; 


thence  extending  westerly  along  Iti  own  land 
and  across  said  Hamilton  avenue  at  grade; 
*  *  *  and  for  authority  and  permission  to 
operate  locomotives,  can  and  trains  thereon 
upon  such  conditions  as  your  honorable 
board  may  think  proper  to  impose." 

Notice  of  the  hearing  upon  this  applica- 
tion was  given  to  the  mayor  of  Waterbury 
and  the  New  Tork,  New  Haven  &  Hart- 
ford Railroad,  and  the  railroad  commission' 
era  made  an  order  authorizing  said  rail- 
road company  to  construct,  maintain,  and  op- 
erate a  side  track,  for  switching  purposes 
only,  "at  grade  across  Hamilton  avenue,"  in 
accordance  with  the  plans  submitted  with 
said  application. 

From  this  order,  an  appeal  was  taken  to 
the  superior  court,  in  the  name  of  the  mayor 
and  board  of  aldermen  of  the  city  of  Water* 
bury,  and  that  court  found  these  facts: 

The  petition  to  the  railroad  commission- 
ers was  made  in  behalf  of  the  Scovill  Manu- 
facturing Company,  a  private  corporation 
doing  business  in  Waterbury,  which  desires 
said  siding  for  the  purpose  of  reducing  the 
expense  of  delivering  coal  at  its  bins. 

Said  company  has  two  yards,  one  on  the 
east  and  the  other  on  the  west  side  of  Ham- 
ilton avenue.  Upon  the  west  one,  which 
contains  about  five  acres,  there  .are  some  60 
factory  buildings.  The  east  yard,  which  is 
practically  unimproved,  contains  some  25 
acres.  The  main  line  of  the  Meriden  &  Wa- 
terbury division  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  runs 
along  the  southerly  side  of  said  yards.  The 
ScoTlll  Company  has  already  two  sidings  of 
about  2,000  feet  on  their  own  premises,  ex- 
tending from  said  main  line  of  railroad  into 
said  west  yard,  over  which  the  incomlDg 
and  outgoing  freight  Is  transported,  hot  these 
spur  tracks  have  become  Inadequate,  owing 
to  the  Increased  business  of  the  company. 

The  proposed  track  crossing  Hamilton  ave- 
nue at  grade  will  cost  about  $3,000,  and  ia 
to  be  located  about  20  feet  from  the  main 
track  of  said  railroad  company,  measuring 
horizontally;  but  between  the  main  track 
and  the  proposed  spur  track  there  Is  a  dif- 
ference of  level  of  about  20  feet 

There  are  other  ways  described  in  the 
draft  finding,  and  marked  "Proven,"  by 
which  a  spur  track  can  be  constructed  with- 
out having  it  cross  Hamilton  avenue  at 
grade.  Such  plans  would  Involve  a  mach 
greater  expense  to  the  company  than  that 
authorized  by  the  railroad  commissioners, 
but  the  Scovill  Company  is  able  to  pay  such 
increased  expense.  The  Scovill  Company  has 
never  consulted  competent  engineering  au- 
thority to  ascertain  a  feasible  plan  of  con- 
structing such  spur  track,  without  crossing 
Hamilton  avenue  at  grade. 

Hamilton  avenue  is  in  a  residential  and 
manufacturing  section  of  the  city.  It  ex- 
tends from  Bast  Main  street,  in  Waterbory, 
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to  the  town  of  Prospect,  a  distance  of  abont 
fire  miles.  There  are  two  large  cemeteries 
adjoining  It,  and  several  funeral  processions 
pass  dally  along  the  arentie  and  over  the 
proposed  location  of  the  spnr  track,  as  do 
also  some  40  school  children. 

The  proposed  spur  track  Is  Intended  for 
the  exclusive  use  and  benefit  of  the  ScovlU 
Company,  and  the  pablic  will  In  no  way  be 
benefited  by  It.  It  will  be  a  permanent  bur- 
den upon  the  highway,  and  will  be  danger- 
ous to  the  lives  of  persons  using  said  high- 
way, and  wUl  prevent  the  construction  of  a 
proposed  trolley  track  along  said  avenue. 

The  city  of  Waterbury,  the  appellant  in 
this  court,  claims.  In  substance,  that  the  facts 
found  do  not  Justify  the  order  of  the  railroad 
conunlssloners,  and  that  the  superior  court 
erred  In  affirming  It. 

It  has  been  the  policy  of  this  state  for 
many  years  to  secure  as  speedily  as  It  can 
reasonably  be  accomplished  the  abolition  of 
dangerous  grade  crossings  of  highways  and 
steam  railroads.  Our  Legislature  has  by 
numerous  enactments  forbidden  the  construc- 
tion of  new  highways  and  street  railways 
over  steam  railroads,  and  of  steam  railroads 
over  existing  highways  and  street  railways 
at  grade,  and  has  provided  for  the  removal 
of  existing  grade  crossings  of  railroads  and 
highways,  upon  petition  to  the  railroad  com- 
missioners by  certain  officers  of  the  mu- 
nicipalities in  which  they  exist;  by  the  di- 
rectors of  the  railroads  so  crossing  high- 
ways; by  street  railway  companies  having 
the  right  to  lay  their  tracks  In  streets  where 
there  are  such  grade  crossings;  and  by  (he 
action  of  the  railroad  commissioners.  In  the 
absence  of  any  application  therefor.  Gen- 
eral Statutes,  S§  3708,  3709,  3710,  3713,  3714, 
3862,  3863.  The  purpose  of  these  sections 
was  to  cause  the  removal  or  the  restriction. 
or  modification  of  the  use  of  existing  grade 
crossings,  and  not  to  authorize  the  construc- 
tion of  dangerous  grade  crossings,  and  such 
removal  or  the  restriction  of  the  use  of  such 
tracks  so  crossing  highways  was  the  prin- 
cipal, If  not  the  only,  purpose  of  the  section 
under  consideration. 

Section  3892  contemplates,  first,  some  ac- 
tion by  the  principal  oflScer  or  officers  of 
those  municipalities  to  which  the  state  has 
largely  delegated  the  power  of  regulating 
the  manner  In  which  highways  within  their 
limits  shall  be  maintained  and  used.  That 
action  is  a  written  request  by  such  officer. 
This  does  not'  mean  that  such  officer  shall, 
as  a  magistrate,  merely  sign  the  request  of 
any  person  or  company  who  may  desire  to 
bnild  such  crossing.  Much  leas  does  It  mean 
that  such  request  may  be  that  of  the  sdect- 
men  of  a  town  or  the  mayor  of  a  city  to 
do  something  which  they,  neither  as  in- 
dividuals nor  as  officers  of  the  municipality, 
desire  to  have  done,  but  are  opposed  to  hav- 
ing done,  and  something  which  they  know 
the  municipality  they  represent  is  opposed 
to  having  done.     The  request  intended  by 


this  section  is  one  which  Is  supposed  to  be 
the  voice  of  the  municipality,  speaking 
through  its  chief  executive  officer. 

The  writing  before  us  is  not  such  a  re- 
quest. It  Is  nothing  more  than  the  request 
Of  the  Scovlll  Manufacturing  Company,  made 
through  the  mayor  of  the  dty,  for  permis- 
sion to  do  an  act  which,  from  the  facta 
found  and  from  the  appeals  taken,  it  is 
apparent  that  both  the  mayor  and  the  mn- 
nldpallty  were  opposed  to  having  done. 
Section  3892  makes  no  provision  for  a  re- 
quest by  a  manufacturing  company,  or  by 
any  one  in  behalf  of  such  a  company,  for 
-either  the  removal  or  the  construction  of  a 
grade  crossing. 

[2]  Second,  the  request  upon  which  this 
section  empowers  the  railroad  commissioners 
to  act  is  one  regarding  acts  to  be  done  by 
railroad  companies,  and  not  by  manufactur- 
ing companies.  The  request  In  the  present 
case  Is  that  the  Scovlll  Manufacturing  Com- 
pany be  permitted  to  build  and  equip  a 
railroad  track  for  switching  purposes  across 
Hamilton  avenue  at  grade,  and  "for  author- 
ity to  operate  locomotives,  cars,  and  trains 
thereon.  •  •  • "  There  is  no  request  that 
the  railroad  company  be  ordered  or  per- 
mitted to  do  any  act.  We  discover  nothing 
In  section  3892  empowering  railroad  commis- 
sioners to  authorize  manufacturing  compan- 
ies to  construct  steam  railroad  grade  cross- 
ings, or  to  consider  requests  for  permission  to 
do  so. 

[8]  Again,  the  written  request  upon  which 
this  section  empowers  the  railroad  commis- 
sioners to  act  is  a  request  to  the  commis- 
sioners "to  forbid  the  use,  for  switching  pur- 
poses, of  the  tracks  of  any  company  [evident- 
ly meaning  any  railroad  company]  where  the 
same  cross  any  highway."  The  section  cer- 
tainly contains  no  express  provision  for  a  re- 
quest or  application  for  authority  to  con- 
struct switching  tracks  at  grade  across  a 
highway,  over  which  there  are  no  existing 
switching  tracks  at  grade.  We  can  readily 
see  how  the  framers  of  this  section  may 
have  supposed  that  municipalities  having 
Charge  of  highways  might  desire  to  request, 
through  their  officers,  that  switching  tradu 
crossing  streets  at  grade  should  be  removed 
or  their  use  restricted;  but  It  Is  difficult  to 
understand  why  the  Legislature  should  have 
deemed  It  necessary  to  provide  that  the 
named  officers  of  municipalities  should  have 
the  privilege  of  requesting  that  a  railroad 
track  should  be  allowed  to  be  laid  at  grade 
across  a  highway  over  which  there  was  no 
existing  grade  crossing,  and  esiieclally  when 
the  construction  of  such  a  crossing  would  not 
benefit  the  public  and  would  endanger  hu- 
man life.  In  the  present  case,  as  we  under- 
stand the  facts,  there  is  no  existing  side  or 
switching  track  crossing  Hamilton  avenue  at 
grade,  and  no  existing  right  to  construct  one. 

But  It  Is  claimed  that  the  words  of  section 
3892,  "and  upon  like  application  and  notice 
shall  make  such  orders  in  regard  to  the  lay- 
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Ing  of  side  tracks  or  tracks  for  swltcbing 
purposes  upon  or  across  such  highways,  or 
for  the  removal  of  trac!^  already  laid  as 
they  may  Judge  proper,"  expressly  authorize 
the  named  municipal  officers  to  request  and 
empower  the  railroad  commissioners  to  order 
the  construction  of  such  a  grade  crossing, 
even  in  cases  where  there  Is  no  such  exist- 
ing grade  crossing.  This  contention  is  based 
upon  the  claim  that  the  words  "upon  like 
application"  mean  merely  upon  a  written  re- 
quest signed  by  the  municipal  officers  named; 
and  that  a  writing,  signed  by  a  mayor  of 
a  city,  requesting  the  railroad  commissioners 
to  grant  to  a  manufacturing  company  the 
right  or  privilege  of  constructing  a  dangerous 
grade  crossing  across  a  highway  over  which 
none  existed,  may  properly  be  termed  a  like 
application  with  one  signed  by  such  mayor, 
requesting  that  a  railroad  company  be  pro- 
hibited from  using  an  existing  crossing  for 
switching  purposes,  or  that  the  use  of  such 
crossing  be  restricted  or  regulated.  We 
think  two  such  materially  different  applica- 
tions can  hardly  be  termed  like  applications, 
but  must  be  called  essentially  unlike. 

The  order  of  the  railroad  commlssionerfl 
In  form  authorizes  the  New  York,  New  Ha- 
ven ft  Hartford  Railroad  Company  to  con- 
struct the  proposed  track.  The  facts  found 
regarding  the  cost  of  the  construction  and 
the  ability  of  the  Scovill  Company  to  pay  It, 
and  that  the  crossing  would  be  for  the  sole 
benefit  of  the  Scovill  Company,  show  quite 
clearly  that  the  privilege  granted  was  the 
privilege  asked  for  in  the  written  applica- 
tion, and  was  In  effect  the  granting  of  a 
privilege  to  the  Scovill  Manufacturing  Com- 
pany to  construct  a  grade  crossing  danger- 
ous to  human  life,  to  enable  it  to  avoid  the 
greater  expense  of  constructing  a  safe  one 
over  or  under  the  highway;  and  that,  in  so 
far  -as  the  railroad  company  was  to  act  In 
the  matter,  It  was  to  act  for  the  Scovill  Com- 
panr. 


We  think  the  provision  of  section  3892,  an- 
tborlzlug  the  railroad  commissioners  to  make 
such  orders  as  they  may  deem  proper  re- 
garding the  laying  of  side  tracks  and  tracks 
for  switching  purposes  across  such  highways, 
only  empowers  the  commissioners  to  direct 
the  company  operating  the  railroad  to  lay 
such  tracks  when  changes  are  ordered  to  be 
made  for  the  purpose  of  preventing,  modify- 
ing, or  restricting  the  use  of  existing  grade 
crossings. 

Under  section  3892  and  upon  the  facts  be- 
fore us,  the  railroad  commissioners  were  not 
empowered,  upon  this  application,  to  make 
the  order  made  by  them,  and  the  superior 
court  erred  In  affirming  it. 

There  Is  error,  and  the  Judgment  of  the 
superior  court  is  set  aside,  and  the  case  re- 
manded, with  direction  to  disaffirm  and  an- 
nul said  order  of  the  railroad  commissioners. 
The  other  Judges  concurred. 


(84  Cionii.  SM) 

Appeal  of  NOLAN  et  aL 

(Sapreme  Court  of  Errors  of  Oonneeticat. 

July  31, 19U.) 

Appeal  from  Superior  Coart,  New  Haven 
County ;    Joel  H.  Reed,  Judge. 

BVom  a  jndement  amnniue  an  order  of  the 
Board  of  Railroad  Commignoners  authorizing 
the  oonstniction  of  a  side  tradE,  Joseph  J. 
Nolan  and  others  appeal.  Reversed  and  re- 
manded. 

Frauds  P.  Gnilfoile  and  Dennis  J.  Slavin, 
for  appellants.  Terrence  F.  C^rmody,  for  ap- 
pellees, ScoviU  Mfg.  Co.  and  New  YoA.  N.  H. 
ft  H.  R.  Co. 

HALIs  0.  J.  This  case,  and  the  case  of  the 
Appeal  of  the  Mayor  and  Board  of  Aldermen  of 
Waterbury  from  the  Doings  of  the  Railroad 
Commissioners,  80  Atl.  797,  were  argued  to- 
gether in  this  court  upon  the  same  finding  of 
tacts  and  reasons  of  appeal,  and  the  opinion 
and  Judgment  of  this  court  as  repotted  in  that 
case  is,  mutatis  mutandis,  the  opinion  and  Judg- 
ment of  this  court  in  tne  present  case.  The 
other  Judges  concurred. 
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(S  Del.  Cb.  {47) 
CENTRAL  TRUST  &  SAVINGS  GO.  T. 
CHESTER  COUNTY  BLBO- 
TBIO  CO. 

(Court  of  Chancery  of  Delaware.    Aug.  6*  1911.) 

1.  BXODVBBS  (!  200*)— Rboxivkbsbip  Bxbens- 

K8— LdABIUTT   OF   PBOPBBTT— PUBUO    SEBV- 
ICS  COBPOBATIONS. 

Courts  of  equity  have  to  a  Hmlted  extent 
made  the  expenses  of  a  receiver  of  a  public  cor- 
poration a  lien  upon  it*  property  Buperior  to 
prior  liens,  though  such  expenses  should  only  be 
charged  against  the  corpus  when  the  income  is 
insufficient. 

[Eld.   Note.— For  other  cases.   Bee  Receivers, 
Cent.  Dig.  §1  397-401;    Dec.  Dig.  i  200.*] 

2.  RECKIVEBB  (f  118*)— RECEIVEB8H1P   CKBTIF- 
ICATKS. 

While  receiyers'  certificates  majr  be  author^ 
ized  for  funds  to  operate  a  quasi  public  corpora- 
tion, they  should  not  ordinarily  be  authorized 
for  private  business  corporatimis,  if  the  certif- 
icates are  to  have  priority  over  mortgage  liens. 
[Ed.  Note.— F«r  other  cases,  see  Receivers, 
Cent  Dig.  j  207:  Dec  Dig.  i  119.»] 

8.  RsoEivEBs  ({  200*)— Oosr  of  RBcmvEBSHrp 
— FBiOBiiT  OvEB  BONDBOLDKBfi'  Lien. 
Where  the  trustee  for  bondholders  did  not 
consent  to  a  receivership  of  an  electric  power 
company,  and  Umaelf  institnted  foreclosure  suit, 
and  purchased  the  propert;;  for  the  bondholders, 
and  the  only  service  performed  by  the  receiver 
was  to  conserve  the  mortgaged  property  and 
improve  its  condition  somewhat,  the  cost  of  the 
receivership  should  not  be  paid  ont  of  the  pro- 
ceeds of  the  foredoBure  sale,  except  each  expens- 
es in  conserving  the  property  and  improving  it 
as  directly  benefited  the  bondholders,  which 
shoold  be  peid,  even  tf  the  proceeds  of  the  sale 
were  iBsafficieat  to  pv  the  bonds. 

{Ed.  Note.— For  otber  cases,  see  Recovers, 
Cent.  Dig.  jH  397-401;  Dec  Dig.  {  200.*] 

4.  BXCXITKBB  (§  200*)— RBCECTZB8HZF  EbcnERS- 

Wl. 

Where  a  general  receiver  has  assets,  other 
than  mortgaged  property,  belonging  to  the  cor- 
poration, sufficiJent  to  compensate  himself  and 
counsel,  such  expenses  shoald  be  apportioned  be- 
tween the  general  creditors  and  the  bondhold- 
ers, and  he  acts  for  the  general  creditors  and 
stockholders,  as  well  as  the  mortgagee,  in  sell- 
ing mortgaged  premises,  so  that  each  should  pay 
for  bis  services  proportioBately  to  the  benefit  de- 
rived, but  where  the  mortgaged  property  is  sold 
in  a  separate  proceeding  by  the  mortgagee,  and 
not  by  the  receiver,  expenses  of  the  receivership 
shoald  only  be  allowed  oat  of  the  proceeds  of 
the  mortgage  sale  so  far  as  the  receiver's 
services  directly  benefit  the  mortgagee,  so  that 
expenses  for  the  services  of  counsel  for  a  re- 
ceiver of  an  electric  company  In  successfully 
resisting'  an  application  to  have  it  adjudicated  a 
banicrupt,  rendered  without  authority  of  the 
court  appointing  the  receiver,  should  not  be  paid 
out  of  the  proceeds  of  the  sale  of  mortgaged 

firoperty  by  boadh<^erB,  such  service  not  luiv- 
ng  benefited  the  bondholders ;  nor  shonld  ex- 
penses of  services  rendered  to  the  receiver  in  as- 
sisting a  bondholder  to  prevent  a  confirmation 
of  the  sale  of  mortgaged  property  for  the  bond- 
holders be  paid  ont  of  the  proceeds  of  sueh  sale, 
such  services  being  against  the  interest  of  the 
bondholders,  but  expenses  incurred  by  the  re- 
ceiver in  caring  for  the  mortgaged  property  and 
improving  it  somewhat  before  its  sale,  render- 
ed with  the  consent  of  the  bondboldeis,  should 
be  paid  out  of  the  proceeds  of  the  sale. 

[Bd.    Note.— For  other  cases,   see   Receivers, 
Cent  Dig.  H  397-401;    Dec.  Dig.  §  200.*] 


5.  RacBivEBS  (I  200*)— Cost  of  REXJEivEhSHiP. 
If  a  receivership  was  beneficial  to  the  tx>nd- 
holdeiB  of  an  electric  power  company,  the  costs 
of  the  cause  in  which  the  receiver  was  appoint- 
ed should  be  paid  from  the  proceeds  of  mortgag- 
ed property  sold  for  the  l>ondboIder8. 

[EM.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  397-401 ;   Dec  Dig.  §  200.*] 

Suit  by  the  Central  Trust  &  Savings  Com- 
pany, trustee,  against  the  Chester  County 
Electric  Company.  On  petition  of  defend- 
ant's receiver  for  payment  of  receivership 
costs  and  allowances  ont  of  the  proceeds  of  a 
sale  under  mortgage  foreclosure  proceedings. 
Allowances  awarded  as  stated. 

See,  also,  77  Atl.  771. 

John  R.  Nicholson  and  Arley  B.  Magee,  for 
petitioner.  Saulsbury,  Fonder  &  Morris,  for 
trustee. 

THE  CHANCELLOR.  The  matter  before 
the  court  is  as  to  allowances  to  the  receiver 
of  the  Chester  County  Electric  Company  for 
compensation  for  himself  and  ills  oounsd. 
On  IVTarch  26,  1909,  by  a  bill  filed  in  Kent 
county  by  Ellsba  W.  Meloney,  a  holder  of 
one  of  the  bonds  of  the  company,  and  a  stock- 
holder thereof,  William  M.  Hope  was  ap- 
pointed receiver  pendente  lite  of  the  compa- 
ny, a  Delaware  corporation,  on  the  ground 
of  its  insolvency.  The  company  owned  real 
estate,  two  plants  for  generating  electricity, 
operated  by*  water  power,  and  poles  and 
vrires  to  conduct  the  electricity  to  Pennsyl- 
vania, where  it  was  sold.  In  Pennsylvania 
there  was  another  corporation  for  the  PenA- 
sylvania  end  of  the  business. 

After  tbe  appointment  of  the  receiver  in 
Delaware,  he  and  another  person  were  ap- 
pointed in  Pennsylvania  receivers  for  the 
Pennsylvania  corporation.  All  the  income 
from  the  operation  of  the  Delaware  plant 
was  received  and  disbursed  for  operating  ex- 
X)enBes  by  the  Pennsylvania  receivers.  They 
accounted  to  the  Pennsylvania  court  and  were 
allowed  some  compensation  there  from  mon- 
eys collected  by  them.  After  paying  these  al- 
lowances there  was  a  balance  of  $20,  which 
by  order  of  the  Pennsylvania  court  was  paid 
over  to  the  Delaware  receiver,  and  that  sum 
is  the  only  source  from  which  the  Delaware 
receiver  and  his  counsel  can  be.  paid.  No  ac- 
counting has  ever  been  made  to  this  court, 
except  the  exhibition  of  the  account  passed 
in  Pennsylvania. 

All  the  property  of  the  Delaware  company 
was  mortgaged  to  a  trustee  to  secure  bonds, 
of  which  $190,000  were  Issued,  and  the  mort- 
gaged property  was  grossly  inadequate  se- 
curity for  the  bonds.  The  receivers  continued 
to  operate  the  plant  for  about  one  year,  and 
until  the  mortgaged  property  was  sold  by 
William  M.  Hope,  receiver,  as  one  of  the  de- 
fendants, and  not  as  receiver,  by  order  of 
this  court  made  in  this  cause  In  New  Castle 
county,  which  was  one  brought  by  the  trus- 
tee of  the  bondholders  to  foreclose  the  mort- 
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gage.  The  amount  realized  by  the  sale  was 
very  Bmall  in  proportion  to  the  debt,  and  the 
purdiasw  who  represented  the  bondholders 
paid  into  court  part  of  the  purchase  price  to 
meet  the  costs  and  expenses  of  the  receiver- 
ship. From  the  proceeds  of  sale  the  costs 
of  the  suit,  allowances  to  the  trustee  under 
the  mortgage  and  its  counsel,  and  the  Dela- 
ware receiver  and  his  counsel  for  services 
in  tluit  suit,  liave  been  paid.  In  the  cause 
in  Kent  county  in  which  he  was  appointed 
the  Delaware  receiver,  who  subsequently  was 
made  a  permanent  receiver,  asked  for  and 
was  allowed  compensation  for  himself  and 
counsel  employed  by  him,  and  the  same  were 
made  in  that  cause,  but  no  order  was  made 
for  the  payment  thereof  as  there  was  only 
twenty  dollars  available  for  the  purpose. 
Now  he  has  filed  his  petition  in  this  cause, 
the  foreclosure  suit,  by  leave  of  the  court, 
asking  that  the  allowances  made  for  himself 
and  his  counsel  be  paid  from  the  proceeds  of 
sale  of  the  mortgaged  property  sold  In  this 
cause.  It  is  alleged  in  his  petition  that  the 
plant  was  Improved  by  the  receivers,  as  well 
as  being  cared  for,  and  operated  until  the 
sale  by  the  receiver  under  the  foreclosure 
proceedings.  The  petition  is  that  of  the  Del- 
aware receiver  alone,  and  not  of  the  two  re- 
ceivers, who  actually  administered  the  prop- 
erty under  appointment  from  the  Pennsyl- 
vania court  Objection  to  the  allowance  wan 
made  by  the  trustee  for  the  bondholders  at 
the  argument  of  the  petition,  though  no  an- 
swer to  it  has  been  made. 

The  insolvent  corporation  was  a  public 
service  corporation,  and  the  continuance  of 
operation  was  essential  to  a  proper  protection 
of  the  property  of  the  company  and  the  main- 
tenance of  its  franchises.  The  receivers  took 
charge  and  operated  it,  improved  its  physical 
condition,  and  so  conserved  it  until  the  sale 
<mder  the  foreclosure  proceedings.  CJonsld- 
ering  the  matter  as  though  the  plant  and 
property  of  the  company  had  been  in  Dela- 
ware, operated  for  about  one  year  by  a  Dela- 
ware receiver,  conserved  as  a  going  concern 
by  him,  and  its  physical  condition  somewhat 
improved,  and  that  subsequently  in  another 
suit  by  the  trustee .  mortgagee  the  property 
and  plant  bad  all  been  sold  to  pay  the  bonds 
secured  by  the  mortgage,  and  that  the  pro- 
ceeds of  the  sale  were  grossly  inadequate  for 
the  payment  of  the  bonds,  the  question  is: 
Has  this  court  power  to  diminish  the  fund 
due  the  lienors  by  the  payment  of  the  al- 
lowances to  the  receiver  for  services  of  him- 
self and  his  counsel? 

[1, 2]  Courts  of  equity  have  to  a  limited  ex- 
tent and  sparingly  exercised  the  power  to 
make  the  expenses  of  a  receiver  of  a  public 
corporation  a  lien  upon  the  property  of  the 
company,  superior  to  prior  liens.  Makeel  v. 
Hotckiss,  190  in.  8U,  316,  60  N.  E.  524,  83 
Am.  St  Rep.  131;  Beckwlth  v.  Carroll,  66 
Ala.  12;  Cake  ▼.  Mohun,  164  U.  S.  311,  17 
Sup.  Ct  100,  41  L.  EM.  447.  Such  expenses 
should  be  charged  first  against  income,  but 


when  insuflSdent  may  be  charged  against  the 
corpus.  Knickertiocfcer  v.  McKlnley  Coal  Co., 
172  111.  636,  60  N.  K.  330,  64  Am.  St  Rep.  64. 
Indeed,  it  seems  clearly  established  now  that 
though  receivers'  certificates  for  funds  to  op- 
erate the  business  of  a  corporation  may  be 
authorized  for  quasi  public  corporations  they 
should  not  be  authorized  for  the  purpose  of 
private  business  corporations,  if  the  certif- 
icates are  given  priority  over  mortgage  liens 
for  bondholder^  or  otherwise.  High  on.  Re- 
ceivers, 312b ;  Hanna  v.  State  Trust  Co.,  70 
Fed.  2,  16  C.  C.  A.  586,  30  L.  R.  A.  201;  U.  8. 
Investment  Co.  v.  Portland  Hospital,  40  Or. 
623,  67  Pac.  194,  66  L.  R.  A.  627.  There  are 
cases  in  which  conrts  of  standing  have  de- 
nied compensation  to  a  receiver  wh«i  to  do 
so  would  diminish  the  fund  which  would  oth- 
erwise come  to  the  holders  of  liens  on  the 
property  administered  by  the  recelva. 

In  Lammon  v.  Giles,  8  Wash.  T.  117,  13 
Pac.  417,  an  insolvent  debtor  filed  a  petition 
in  insolvency  and  about  the  same  time  there 
were  several  attachment  salts  commenced  by 
unsecured  creditors,  and  the  personal  prop- 
erty taken  possession  of  by  the  sheriff.  Thai 
the  insolvent  applied  for  a  receiver  and  one 
was  appointed  and  went  Into  possession  and 
held  and  managed  the  same.  A  mortgagee 
of  personal  property,  by  leave  of  the  court, 
foreclosed  his  mortgage,  bought  in  the  prop- 
erty, paid  the  costs  and  satisfied  his  mort- 
gage. Then  the  receiver  closed  his  accounts 
and  the  question  was  whether  the  mortgagee 
was  liable  for  the  costs  and  expenses  of  the 
receivership.  The  court  held  not  to  the  prej- 
udice of  the  mortgagee  where  the  proper^ 
was  not  more  than  sufiScient  to  pay  the  debt 
secured  by  the  mortgage  on  the  property. 
The  court  said: 

"A  mortgagee  of  personal  property  not 
more  than  sufficient  to  pay  his  debt  is  the 
only  one  who  needs  to  borrow  trouble  about 
its  preservation.  If  one  Interfere  with  it  of- 
ficiously under  the  plea  tliat  he  has  rights 
therein  but  inferior  to  those  of  the  mortgagee, 
which  require  the  sequestration  of  the  prop- 
erty, he  ought  to  pay  all  the  expenses  of  such 
interference,  if  it  turn  out  that  the  property 
is  insufficient  after  satisfying  the  mortgage, 
to  do  so." 

The  court  also  said  that  a  receiver  should 
not  be  appointed  where  the  property  was  no 
more  than  sufficient  to  pay  the  mortgage 
debt 

In  Lane  v.  Washington  Hotel  Co.,  190  Pa. 
230,  42  Atl.  607,  a  receiver  was  appointed  of 
a  hotel,  and  goods  in  it  subject  to  the  land- 
lord's lien  for  rent  were  sold  by  him.  Held, 
that  the  landlord  had  a  lien  for  rent  on  the 
fund  raised  by  the  sale  and  it  could  not  be 
reduced  by  any  part  of  expense  of  the  re- 
ceivership. To  the  same  effect  was  the  case 
of  Moore  v.  Lincoln  Park,  etc.,  Co.,  196  Pa. 
619,  46  Atl.  857,  where  the  receiver  of  a 
steamboat  company  sold  vessels  of  the  com- 
pany on  which  there  were  maritime  liens 
fixed  prior  to  tbe  receivership,  and  it  was 
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held  tbat  the  fund  for  the  lien  creditors  could 
not  be  diminished  for  the  payment  of  any 
part  of  the  commissions  of  the  receiver. 

The  case  of  Makeel  t.  Hotckiss,  190  111. 
311,  60  N.  E.  524,  83  Am.  St.  Rep.  131,  was 
one  where  a  receiver  was  appointed  for  a 
hotel  In  a  suit  concerning  ownership  of  it, 
and  the  receiver  was  authorized  to  conduct 
the  hotel.  Afterwards  the  hotel  was  sold  by 
a  master  in  a  foreclosure  suit  by  the  holder 
of  a  mortgage,  who  was  not  a  party  to  the 
receivership.  The  proceeds  of  the  sale  were 
only  enough  to  pay  the  mortgage  debt  and 
costs.  The  court  refused  to  make  the  re- 
ceiver's charges,  disbursements  and  expenses 
for  running  the  hotel  a  paramount  lien  su- 
perior to  that  of  the  mortgagee.  The  prior 
case  of  Knickerbocker  v.  McKlnley  Coal  Co., 
172  m.  635,  50  N.  B.  330,  64  Am.  St.  Rep. 
54,  was  distinguished,  because  there  the  prior 
mortgagee  was  a  party  to  and  consented  to 
the  receivership. 

The  case  of  Ephralm  t.  Padflc  Bank,  129 
Cal.  689,  62  Pae.  177,  was  one  where  in  a 
suit  pending,  a  reefer  was  appointed  for 
a  defendant  company,  after  suit  had  been 
brought  to  foreclose  a  mortgage  of  the  com- 
pany. Held,  that  a  receiver  of  property  sub- 
ject to  a  mortgage  in  favor  of  one  not  a  par- 
ty to  the  action  holds  It  subject  to  any  Judg- 
ment which  may  be  rendered  in  an  action 
to  foreclose  the  mortgage;  and  the  right  of 
the  receiver  attaches  only  to  the  surplus.  If 
there  be  any  arising  from  the  sale  of  the 
property.  If  there  be  no  anrplns  and  the 
title  l8  lost  as  the  result  of  the  foreclosure, 
there  Is  a  total  InsufBclency  of  the  fund, 
which  authorises  the  receiver  to  look  for  his 
compensation  to  the  parties  at  whose  in- 
stance he  was  appointed. 

In  Tome  v.  King,  64  Md.  169,  21  Att.  279, 
there  was  a  receiver  appointed  to  operate  a 
street  railway  line  in  a  suit  by  the  trustees 
for  bondholders  under  a  second  mortgage, 
and  the  property  was  sold  by  the  receiver 
subject  to  the  first  mortgage  bbnds,  and  it 
was  held  that  as  the  receiver  was  appointed 
solely  at  the  instance  and  for  the  benefit  of 
the  second  mortgage  bondholders,  and  the 
trustee  who  sold  the  property  was  appointed 
to  sell  exclusively  for  the  benefit  of  the  same 
parties  and  not  for  the  benefit  of  the  first 
mortgage  bondholders,  upon  no  prindple  of 
Justice  or  reason  could  the  first  mortgage 
bondholders  be  assessed  to  pay  any  part  of 
the  compensation  allowed  the  receiver  and 

In  Frlck  v.  Fritz.  124  Iowa,  529,  100  N.  W. 
513,  a  creditor  had  attached  cattle,  etc.  On 
his  application  a  receiver  was  appointed  to 
take  charge  of  the  cattle,  etc.  Then  a  holder 
of  a  diattel  mortgage  on  the  cattle,  antedat- 
ing the  attachment,  Intervened  and  asked 
that  the  lien  of  the  mortgage  be  declared 
superior  to  the  attachment  By  agreement 
the  cattle  were  sold  without  prejudice.  The 
intervener  succeeded.  Then  the  question 
arose  as  to  the  payment  of  the  costs  of  the 


receivership.  Held,  where  a  prior  mortgagee 
Is  not  a  party  to  a  proceeding  for  the  appoint- 
ment of  a  receiver,  but  intervenes  simply  to 
assert  his  right  under  the  mortgage  to  prop- 
erty In  the  hands  of  the  receiver  and  suc- 
ceeds the  costs  should  not  be  paid  from  such 
property  to  the  detriment  of  the  mortgagee, 
but  should  be  taxed  against  the  party  invok- 
ing the  receivership.  But  where  it  appeared 
that  the  mortgagee  derived  a  b»ieflt  from 
the  receivership,  he  should  be  required  to 
contribute  to  the  costs. 

"Bad  it  been  made  to  appear  that  in  mak- 
ing claim  to  the  proceeds  of  the  property 
realised  by  means  of  the  receivership,  they 
had  availed  themselves  of  any  benefit  result- 
ing from  such  receivership,  they  might,  no 
doubt,  have  been  properly  required  to  submit 
to  an  equitable  apportionment  of  the  costs 
in  accordance  with  the  benefit  received." 
Citing  Espuella  Land  Co.  v.  Bindle,  11  Tsz. 
Civ.  App.  262,  32  S.  W.  582;  Highley  v. 
Deane,  108  111.  266,  48  N.  B.  50,  and  Cutter 
v.  Pollock,  7  N.  D.  631,  76  N.  W.  235. 

The  case  of  Lembec^  t.  Jarvls,  68  N.  J.  Bq. 
352,  69  Atl.  565,  Is  cited  by  the  solicitor  for 
the  petitioner  as  an  authority  for  the  allow- 
ance asked  for.  But  It  is  not.  There,  there 
was  a  receivership  of  an  Insolvent  corpora- 
tion and  the  whole  of  Its  assets  were  in  fact 
converted  Into  money  by  sale  by  the  receiv- 
ers. The  mortgage  for  bondholders  was  con- 
cededly  greater  than  the  value  of  the  prop- 
erty and  the  general  creditors  had  no  real 
interest  in  the  assets.  This  the  court  said 
was  apparent  from  the  start  of  the  pro- 
ceedings, and  it  was  regarded  by  the  court  as 
practically  a  mortgagee's  suit.  The  theory  of 
the  court  In  making  the  allowance  is  thus 
stated: 

"The  allowance  is  made  on  the  theory  that 
the  incumbrancers,  who  have  had  the  advan- 
tage of  this  receivership,  to  have  their  pledge 
cared  for,  kept  in  shape  for  sale,  and  sold  to 
advantage,  and  have  thus  been  saved  similar 
expensive  proceedings  In  a  suit  on  their  own 
behalf,  ought,  in  equity,  to  pay  for  the  ad- 
vantages which  they  have  received.  The 
fund  has  been  administered  by  this  court, 
through  Its  ofilcers,  for  their  benefit,  and  they 
acquired  their  incumbrances  subject  to  the 
very  condition  which  has  occurred." 

It  was  truly  said  that  mortgagees  of  cor- 
porations take  their  liens  subject  to  the 
right  of  the  court  to  appoint  receivers  of  the 
company,  and  to  take  possession  of  and  ad- 
minister its  affairs,  including  a  sale  of  the 
mortgaged  property,  but  It  is  also  found  that 
the  mortgagee  chose  to  accept  the  benefit  of 
the  proceedings  instead  of  taking  its  own  for 
the  collection  of  Its  debts.  It  said  emphat- 
ically : 

"In  this  case  not  one  dollar  of  compensa- 
tion is  allowed  out  of  the  fund  to  the  receiv- 
er or  his  counsd  which  was  not  earned  In 
the  care  and  sale  of  the  mortgaged  prbperty." 

[31  A  different  principle  Is  applicable  where, 
notwithstanding  the  evident  Inadequacy  of 
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secnrlt]'  for  the  bonds  of  the  company,  the 
trustee  for  the  bondholders,  instead  of  sub- 
mitting to  a  full  administration  of  the  mort^ 
gaged  property  of  the  company  by  the  re- 
ceiver, instituted  its  own  suit  to  foreclose 
the  mortgage,  and  pursuant  thereto  a  Judi- 
cial sale  is  made  and  the  property  purchased 
for  the  bondholders.  All  that  the  receiver  of 
the  Chester  County  Electric  Company  did 
was  to  conserve  the  mortgaged  property  and 
somewhat  improve  its  condition.  But  the 
mortgagee  was  not  a  party  to,  and  did  not 
consent  to,  the  receivership,  so  far  as  ap- 
pears, and  therefore  is  entitled  to  have  the 
mortgaged  property  undiminished  by  the  costs 
and  expenses  of  the  receivership,  except  as 
to  so  much  of  such  expenses  as  directly  ben- 
efited it  Vice  Chancellor  Stevenson  said  In 
the  above  case: 

"Where  the  Insolvracy  receiver  has  had 
other  assets  besides  those  found  to  be  sub- 
ject to  the  mortgage,  the  effort,  of  course, 
should  be  to  malie  each  class — ^the  incum- 
brancers and  the  general  creditors — pay  for 
the  services  of  which  It  derived  the  benefit" 

Where,  as  here,  it  api)earB  that  a  receiver 
has  been  appointed  for  an  insolvent  corpora- 
tion and  the  receiver  has  rendered  services 
In  caring  for  the  property  of  the  company, 
keying  It  In  operation  (especially  If  it  be  a 
public  service  corporation),  and  improving 
its  condition,  and  the  whole  of  the  plant  of 
the  company  is  afterwards  sold  In  a  fore- 
closure suit  brought  by  the  trustee  under  a 
mortgage  to  secure  bonds  of  the  company, 
the  general  receiver  and  his  counsel  will  be 
entitled  to  some  conpensatlon  from  the  fund 
arising  from  the  sale  of  the  mortgaged  prop- 
erty, if  the  other  general  assets  are  not  suf- 
fldent  for  a  proper  compensation,  even 
though  the  proceeds  of  sale  be  InsnfiBcient  to 
pay  the  bonds. 

[4]  Where  the  general  receiver  has  assets 
other  than  the  mortgaged  property  sufficient 
to  properly  compensate  him  and  his  counsel, 
there  should  be  an  apportionment  of  such  be- 
tween the  general  creditors  and  incumbranc- 
ers, each  class  paying  for  the  services  of 
which  It  derived  the  benefit.  Lembeck  v. 
Jarvls.  68  N.  J.  Eq.  352,  59  Atl.  565,  566; 
Frl(*  V.  Fritz,  124  Iowa.  529,  100  N.  W.  513. 

Where  the  general  receiver  sells  the  mort- 
gaged premises,  and  sells,  not  the  equity 
over  the  lien,  but  the  property  itself,  he  is 
acting  for  the  general  creditors  and  stock- 
holders as  well  as  the  mortgagee,  and  for  the 
benefit  of  whoever  may  be  finally  adjudged 
to  be  entitled  to  the  fund  in  his  hand.  Lem- 
beck V.  Jarvls,  supra.  So  there  should  be 
a  separation,  if  it  can  be  done  with  approx- 
imate certainty  and  fairness,  of  the  service 
rendered  to  each  class,  and  each  should  pay 
for  the  services  proportionate  to  the  bene- 
fit derived  by  each.  Where,  however,  the  re- 
ceiver does  not  sell  the  mortgaged  property, 
but  it  is  sold  in  a  separate  proceeding  by 
the  mortga^ec^  then  the  consideration  la  aa 


to  the  value  of  the  services  of  the  receiver 
to  the  mortgagee. 

A  different  situation  Is  presented  when  the 
receivership  is  terminated  because  of  the 
Invalidity  or  Impropriety  of  the  original  ap- 
pointment and  on  this  subject  the  decisions 
are  confiicting  as  to  the  responsibility  for 
the  costs  and  expenses  of  the  receivership. 

It  Is  clear,  then,  that  where  there  are  valid 
Uens  upon  the  property  of  which  a  receiver 
takes  i)08seasion,  the  mere  fact  of  the  ap- 
pointment, or  even  of  an  order  of  court 
authorizing  the  receiver  to  conduct  a  busi- 
ness^ do  not  of  themselves  give  to  obligations 
which  he  might  incur  a  preference  over  the 
prior  liens.  The  security  for  valid  liens 
should  not  be  impaired.  If  the  security  is 
sufficient  so  ttiat  there  Is  no  margin  of  value 
in  the  property  for  the  general  creditors,  the 
court  may  hesitate  to  appoint  a  receiver  on 
application  of  general  creditors,  or  to  con- 
tinue the  receivership  after  lieoors  have  an 
opportunity  to  protect  th^r  own  Interests. 
Receiverships  are  not  always  the  appropriate 
method  of  collecting  debts  secured  by  mor^ 
gages.  If  the  lienors  adopt  the  existing  re- 
ceivership as  a  means  of  collecting  their 
debts,  and  do  not  with  reasonable  prompt- 
ness pursue  their  own  remedies  after  the  ap- 
pointment of  receivers,  th^  should  bear  their 
part  of  the  expenses  of  the  receivership,  in- 
cluding compensation  to  the  receiver  for  him- 
self and  his  counsel.  If  the  Itai  creditor 
within  a  reasonable  time  uses  other  methods 
of-  enforcing  his  lien,  and  the  property  there- 
tofore in  the  care  of  the  receiver  is  sold  in 
that  proceeding  for  less  than  the  lien  debt, 
then  It  is  material  to  consider  what  benefit 
the  receivership  was  to  the  lien  creditor 
prior  to  the  sale  by  tlie  lienor. 

O^e  services  of  A.  D.  Harrington.  Esq., 
were  not  beneficial  to  the  bondholdtts.  As 
counsel  for  the  receiver  he  successfully  re- 
sisted an  application  made  to  have  the  Ches- 
ter County  Blectric  Company  adjudicated 
bankrupt,  and  this  was  his  chief  and  prob- 
ably sole  service  to  the  receiver.  But  this 
was  done  without  authority  of  the  Delaware 
court,  which  appointed  the  receiver,  and  the 
service  does  not  seem  to  have  been  a  benefit 
to  the  bondholders.  The  payment  for  this 
service  should  not  be  put  opon  the  bond- 
holders. 

The  service  rendered  to  William  H.  Hope 
as  Delaware  receiver  by  A.  R  Magee,  Elsq, 
consisted  largely,  as  this  Chancellor  now  un- 
derstands it,  in  his  assistance  to  the  effort 
of  ESisha  W.  Meloney,  one  of  the  bondholders, 
to  prevent  a  confirmation  of  the  sale  made 
by  William  M.  Hope,  receiver,  as  one  of  the 
defendants,  and  not  as  receiver,  by  order  of 
this  court  In  this  cause.  It  does  not  seem 
right  that  the  bondholders,  for  whom  the 
mortgaged  property  was  purchased,  should  be 
called  on  to  pay  for  legal  services  rendered 
to  their  opponent  This  difficulty  is  referred 
to  in  Lembeck  v.  Jarvia,  supra,  as  embanas*- 
ipg  to  the  court 
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Tbe  bondholder  have  availed  tbemselves 
of  the  serrlcee  of  the  recelTer  In  the  care  of 
the  plant,  the  physical  condition  of  which 
was  somewhat  Improved.  It  was  eight 
months  from  the  time  the  Delaware  receiver 
was  aiqpolnted  and  took  charge  of  the  mort- 
gaged plant  until  the  bondholders  asked  the 
tmstee  to  proceed  to  collect  tbe  mortgage, 
ftiongh  at  that  time  there  had  been  defaults 
In  two  payments  of  Interest,  viz.,  that  due 
August  1,  1909,  and  February  1,  1910.  Tbe 
bill  was  filed  April  28,  1910,  and  thereafter 
the  foreclosure  suit  proceeded  with  diligence 
on  the  part  of  the  trustee.  But  during  tbe 
eight  months  of  Inaction  by  the  bondholders, 
whose  security  was  obviously  and  patently  in- 
sufficient,-they  allowed  the  receiver  to  care 
for,  operate  and  Improve  the  plant.  Such 
services  are  clearly  beneficial  to  the  mort- 
gagee and  should  be  compensated.  If  it  has 
not  already  been  done  in  the  Pennsylvania 
receiversl^ip.  In  the  light  of  what  is  before 
the  court,  it  seems  clear  that  the  Delaware 
receiver,  William  M.  Hope,  has  not  been  suf- 
ficiently compensated,  in  the  Pennsylvania 
case,  and  that  the  mortgagee  bondholders 
shoijd  bear  the  expense  of  a  further  allow- 
ance to  him  of  $200,  as  their  proportion  of 
the  compensation,  which  he  should  receive 
for  services  rendered  by  him  in  caring  for 
the  mortgaged  property  and  wlilcb  were  ben- 
eficial to  the  bondholders. 

[C]  It  is  proper  the  costs  of  the  cause  in 
which  the  recover  was  appointed,  amount- 
ing to  $59.78,  should  be  paid,  for  if  the  re- 
ceivership was  beneficial  to  the  t>ondholders 
the  costs  of  the  cause  in  which  the  receiver 
was  appointed  should  be  paid  from  the  pro- 
ceeds of  the  corpus  of  the  estate  administered. 
Manifestly  Receiver  Hope  should  be  repaid 
moneys  expended,  amounting  to  |20,  as  stat- 
ed In  the  petition. 

The  authorities  have  been  examined  and 
discussed  in  this  opinion  because  the  matter 
here  raised  is  now  decided  for  the  first  time 
in  this'  state,  so  far  as  the  reports  show. 

liCt  an  order  be  entered  accordingly. 

(»  Del.  Cb.  ttt) 

EARNED  V.  BEACON  HILL  REAL  ES- 
TATE CO. 

(Court  of  Chancery  of  Delaware.    July  19, 
1911.)    , 

1.  bxckivcbs  (§  69*)— collatbbai,  attack  on 
Afpointment. 

A  collateral  attack  on  tbe  appointment  of  a 

receiver  may  be  made  only  when  the  court  mak- 

iag  the  appointment  wag  without  JuriBdiction. 

red.    Note.— For   other  caaes,   see   Receivers, 

Cent.  I>i&  if  108,  104 ;   Dec.  Dig.  |  S9.*] 

2.  BxcEivKBS  (i  130*)— Sals— JxTBiSDicnon— 
Re-examinatior  of  Question. 

The  jurisdiction  of  the  court  of  the  cause  in 
^vhich  a  sale  by  its  receiver  was  made  under  its 
order,  being  questioned  by  tbe  purchaser  by  peti- 
tion to  set  aside  the  sale,  Bhould  be  re-exanuned 
by  it. 

[E>d.   Note.— For  other  cases,   see   Receivers, 
ttec  Dig.  i  139.*] 


5.  COEPOBATIONS  (|  621*)— BXOSIVKXe— "DIS- 
SOLVED   COKPOBATION." 

A  corporation  which  for  two  years  has  fail- 
ed to  pay  its  franchise  tax,  so  tliat  its  charter 
and  powers  have,  under  Frandiise  Tax  Act  (21 
Dei.  Laws,  c.  166)  §  10,  become  inoperative  and 
void,  and  whose  charter  the  Cfovernor  •  has  pro- 
claimed repealed,  as  required  by  section  11,  is 
within  General  Corporation  Act  (22  Del.  Laws, 
c.  160)  i  43,  providing  that  "when  a  corpora- 
tion *  •  •  shall  be  dissolved  in  any  manner 
whatever"  a  court  of  chancery  may  appoint  a 
receiver  for  it. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.   Dig.   !i  2461-2468,   2471;    Dec.   Dig.   { 

For  other  definitions,  see  Words  and  Phrases, 
VOL  S,  pp.  2128,  2129.) 

4.  CoRPOBATioNS  (S  621*)— Dissolution— Re- 
ceivers—TiiDE  OF  Appointment— "At  Any 
Time." 

The  power  given  a  court  of  chancery  by 
General  Corporation  Act  (22  Del.  Laws,  c.  166) 
§  43,  to  appoint  a  receiver  for  a  dissolved  corpo- 
ration "at  any  time,"  is  not  limited  to  the  three 
years  from  expiration  or  dissolution  of  a  corpo- 
ration, for  wliich  lection  40  provides  its  corpo- 
rate existence  shall  be  continued  for  winding  up 
its  affairs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2461-2471;   Dec.  Dig.  f  621.* 

For  other  definitions,  see  Words  and  Plirases, 
v«d.  1,  pp.  602,  603.] 

6.  CoBPOBATioNs  (S  621*)— DissoLunoH— Ap- 
pointment or  RBCXIVEB— PBOOESDINdS. 

Though  the  three  years  after  dissolution  of 
a  corporation,  for  which  its  conMrate  existence 
is  extended  by  General  Corporation  Act  (22  Del. 
Laws,  c.  166)  {  40,  for  winding  up  its  affairs, 
has  expired,  tbe  power  f^iven  a  court  of  chancery 
by  section  43,  at  any  time,  on  application  of  a 
creditor  or  stockholder  of  a  dissolved  corpora- 
tion, to  appoint  a  receiver  for  the  final  settle- 
ment of  its  unfinished  buBiness,  may  be  exercis- 
ed on  an  application  in  the  nature  of  a  bill 
against  the  corporation,  to  which  its  officers 
may  answer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  »  2461-2471;   Dec.  Dig.  {  621.*] 

6.  CoBPORATiONS  (J  621*)— Dissolution— Re- 
ceivers—Rkabon  FOB  Appointment. 

I<}ven  if,  under  General  Corporation  Act  (^ 
Del.  Laws,  c  16C)  §  43,  authorizing  a  court  of 
chancery,  on  application  of  a  creditor  or  stock- 
holder of  a  dissolved  corporation,  to  continue  its 
directors  as  trustees,  or  appoint  a  receiver  for 
final  settlement  of  its  unfinished  business,  reason 
for  appointing  a  receiver,  rather  than  continu- 
ing the  directors  as  trustees,  should  be  shown,  it 
is  enough  that  nothing  remains  to  l>e  administer- 
ed but  a  farm,  which  the  corporation  attempted 
to  sell  and  convey  unsuccessfully,  because  more 
than  three  years  after  its  dissolution,  that  com- 
plainant is  interested  personally,  as  well  as  a 
stockholder,  to  have  good  title  made,  that  all 
management  of  the  corporation's  affairs  has  long 
been  al>andoned  bv  its  officers,  and  that  Its  pres- 
ident and  two  or  its  directors  have  signed  an 
answer  consenting  to  appointment  of  a  receiver 
to  displace  them. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2461-2471 ;    Dec  Dig.  $  621.*] 

Hearing  on  petition  of  William  Beaden- 
kopf,  purchaser  of  reel  estate  at  a  sale  by 
the  receiver  of  defendant,  in  the  suit  of 
Thomas  B.  Hamed  against  the  Beacon  Hill 
Real  Estate  Company,  to  set  aside  the  sale  on 
the  ground  that  the  Court  of  Chancery  bad 
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not  Jurisdiction  to   appoint  a  receiver  for 
said  company.    Petition  dismissed. 

Statement  of  the  Case. 

A  bill  was  filed  by  a  stockholder  and  cred- 
itor of  the  Beacon  Hill  Beal  Estate  Com- 
pany, alleging  that.lt  was  organized  under 
the  general  corporation  act  in  1900,  and  hav- 
ing thereafter  failed  to  pay  for  two  years 
the  franchise  tax,  due  the  state  of  Delaware, 
the  Gtovernor,  on  JFebruary  17,  1906,  by  proc- 
lamation decreed  that  its  charter  was  there- 
by repealed  in  accordance  with  the  franchise 
tax  act,  that  It  had  nerer  been  reinstated, 
and  that  the  taxes  still  remain  unpaid.  It 
was  further  alleged  that  notwithstanding  the 
dissolution  of  the  company  it  was  still  the 
owner  of  a  tract  of  land,  notwithstanding 
that  the  corporation  had  sold  and  conveyed 
the  property  by  a  deed,  the  conveyance  being 
Invalid  because  made  more  than  three  years 
after  the  dissolution  of  the  corporation  by 
the  proclamation  of  the  Governor,  and  that 
a  receiver  should  be  appointed  to  take  charge 
of  its  affalrt.  It  was  prayed  In  the  bill  that 
the  receiver  may  have,  in  addition  to  the 
general  powers  of  a  receiver,  power  to  s^l 
and  convey  all  Its  real  estate  and  other  prop- 
erty for  the  benefit  of  the  stockholders. 

To  this  bill  the  company  was  defendant, 
and  an  appearance  having  been  Altered  by 
a  solicitor  for  the  defendant  an  answer  was 
filed  for  the  c(»npany,  admitting  the  allega- 
tions of  the  bill  and  submitting  to  the  or- 
ders of  the  court.  The  answer  was  signed 
by  the  president,  nnder  the  corporate  seal, 
attested  by  the  secretary,  and  by  two  persons 
'the  directors  of  the  company.  Upon  the  fil- 
ing of  the  answer  the  court  appointed  a  re- 
ceiver to  take  charge  of  its  property,  and  he 
was  ordered  to  sell  the  real  estate  at  pub- 
lic sale  and  make  return  thereof. 

A  sale  having  been  had,  pursuant  to  the 
order,  the  purchaser,  William  Beadenkopf, 
filed  a  petition  alleging  that  he  had  been  ad- 
vised that  the  proceedings  under  which  the 
receiver  had  been  appointed  were  Irregular 
and  void,  and  that  a  good  marketable  title 
to  the  land  could  not  be  made  to  the  pur- 
chaser nnder  the  sale.  The  Irr^ularlty  al- 
leged consisted  in  the  fact  "that  at  the  time 
the  said  proceedings  were  Instituted  the  Bea- 
con Hill  Beal  Estate  Company,  the  defend- 
ant named  therein,  was  a  dissolved  corpora- 
tion and  had  ceased  to  exist,"  as  appeared 
by  the  bill.  The  petitioner  prayed  that  the 
order  of  sale  be  revoked,  the  sale  set  aside 
and  the  part  payinent  made  by  the  purchaser 
be  refunded  to  him. 

By  the  franchise  tax  act,  approved  March 
10,  1890  (21  Del.  Laws,  c.  166),  and  the 
amendments  thereto  (22  Del.  Laws,  c  15),  it 
Is  provided,  as  follows: 

"Section  10.  If  any  corporation  hereafter 
created  shall  for  two  consecutive  years  neg- 
lect or  refuse  to  pay  the  state  any  tax  which 
has  been  or  shall  be  assessed  against  it,  or 


which  it  is  required  to  pay,  under  any  law 
of  this  state  and  made  payable  Into  the  state 
treasury,  the  charter  of  such  corporation 
shall  be  void,  and  all  powers  conferred  by 
law  upon  such  corporation  are  hereby  de- 
clared inoperative  and  void,  unless  the  Oov- 
emor  shall  for  good  cause  shown  to  him, 
give  further  time  for  the  payment  of  such 
taxes,  in  which  case  a  certificate  thereof 
shall  be  filed  by  the  Governor  in  the  office  of 
the  State  Treasurer,  stating  the  reasons 
therefor." 

By  section  11  the  Governor  is  required  to 
issue  a  proclamation  declaring  that  the  char- 
ters of  all  corporations  which  for  two  years 
have  neglected  or  refused  to  pay  the  fran- 
chise taxes  are  repealed,  and  by  section  13 
any  persons  who  exercise  any  powers  under 
the  charter  after  the  issuing  of  such  a  proc- 
lamation are  deemed  guilty  of  a  misdemean- 
or, for  which  punishment  Is  provided.  It  is 
provided  in  section  14  that  after  a  corpora- 
tion has  failed  for  two  years  to  pay  the  fran- 
chise tax  and  the  fact  has  been  reported  to 
the  Governor  by  the  State  Treasurer,  the 
Attorney  General  may  proceed  against  the 
corporation  for  the  appointment  of  a  receiv- 
er, in  which  proceeding  the  amount  of  tax 
is  ascertained,  and  the  process  to  collect  it 
from  the  property  of  the  company  by  an  ex- 
ecution fieri  facias,  and  if  there  be  no  prc^ 
erty  which  can  be  so  reached,  the  court  omy 
require  any  officer  of  the  company  to  assign 
to  the  receiver  any  chose  in  action  to  be 
sold  by  the  receiver.  Authority  Is  given  by 
section  16  of  the  act  to  the  Governor,  by  and 
with  the  advice  of  the  Attorney  General,  at 
any  time  within  two  years  after  a  charter 
has  been  proclaimed  as  inoperative  and  void, 
to  fix  a-  sum  to  be  paid  tn  lieu  of  the  taxes, 
and  upon  payment  of  the  sum  the  corpora- 
tion is  authorized  to  continue  its  business 
and  use  its  franchise. 

The  proceeding  for  the  appointment  of  the 
receiver  In  this  case  was  taken  under  sec- 
tions 43  and  44  of  the  general  corporation 
act  (chapter  166,  vol.  22,  Laws  of  Delaware), 
which  are  as  follows: 

"Section  43.  When  any  corporation  organ- 
ized under  this  act  shall  be  dissolved  in  any 
manner  whatever,  the  Court  of  Chancery,  on 
application  of  any  creditor  or  stockholder  of 
such  corporation,  at  any  time,  may  «ltlier 
continue  such  directors,  trustees  as  afore- 
said, or  appoint  one  or  more  persons  to  be 
receivers  of  and  for  such  corporation,  to  take 
charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and 
belonging  to  the  company,  with  power  to 
prosecute  and  defend,  in  the  name  of  the  cor- 
poration, or  otherwise^  all  such  suits  as  may 
be  necessary  or  proper  for  the  purposes  afore- 
said, and  to  appoint  an  agent  or  agents  un- 
der them,  and  to  do  all  other  acts  which 
might  be  done  by  such  corporation.  If  tn  be- 
ing, that  may  be  necessary  for  the  flnal  set- 
tlement of  the  unfinished  business  of  the  cor- 
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poratlon;  and  the  powers  of  such  trustees 
or  receivers  may  be  continued  aa  long  as  the 
Chancellor  shall  think  necespary  for  the  pnr- 
posea  aforesaid. 

"Section  44.  The  Court  of  Chancery  shall 
have  Jurisdiction  of  said  application  and  of 
all  questions  arising  in  the  proceedings  there- 
on, and  may  make  snch  orders  and  decrees 
and  issue  injunctions  therein  as  justice  and 
equity  shall  require." 

'Sections  40  and  46  of  the  general  corpora- 
tion act  were  considered  by  the  counsel  for 
the  sale  to  be  pertinent  to  the  question  rais- 
ed by  the  petitioner,  and  are  as  follows: 

"Section  40.  All  corporations,  whether  they 
expire  by  their  own  limitation,  or  are  other- 
wise dissolved,  shall  nevertheless  be  continu- 
ed for  the  term  of  three  years  from  such  ex- 
piration or  dissolution  bodies  corporate  for 
the  purpose  of  prosecuting  and  defending 
suits  by  or  against  them,  and  of  enabling 
them  gradually  to  settle  and  close  their  busi- 
ness, to  dispose  of  and  convey  their  property, 
and  to  divide  their  capital  stock,  but  not  for 
the  purpose  of  continuing  the  business  for 
which  said  corporation  shall  have  been  es- 
tablished." 

"Section  46.  If  any  corporation  organised 
under  this  act  becomes  dissolved  by  the  ex- 
piration of  its  charter  or  otherwise,  before 
linal  judgment  obtained  in  any  action  pend- 
ing or  commenced  in  any  court  of  record  of 
this  state,  against  any  such  corporation,  the 
said  action  shall  not  abate  by  reason  there- 
of, but  the  dissolution  of  said  corporation 
bdng  suggested  upon  the  record,  and  the 
names  of  the  trustees  or  receivers  of  said 
cori>oration  being  entered  upon  the  record, 
and  notice  thereof  served  upon  said  trustees 
or  receivers,  or  if  such  service  be  impractica- 
ble upon  the  counsel  of  record  in  such  case, 
the  said  action  shall  proceed  to  final  Judg- 
ment against  the  said  trustees  or  receivers 
by  the  name  of  the  corporation." 

By  section  39  of  the  act  a  method  is  pro- 
vided for  a  voluntary  dissolution  of  the  com- 
pany, by  consent  of  a  certain  proportion  of 
tbe  stockholders,  and  by  section  41  the  di- 
rectors of  the  company  are  the  trustees  to 
wind  up  its  affairs,  in  case  of  snch  voluntary 
dissolution,  and  such  trustees  may,  by  sec- 
tion 42,  sue  and  be  sued  in  the  name  of  the 
corporation. 

Barry  Emmons,  for  the  petitioner,  tbe  pnr- 
cbaser,  contoided: 

CC'bat  where  a  corporation  is  dissolved  by 
an  absolute  repeal  of  its  charter,  or  by  any 
otber  legal  mode,  it  no  longer  exists  for  any 
purpose,  unless  there  is  some  statutory  pro- 
vision continuing  its  existence,  and  there- 
fore it  no  longer  has  any  capacity  or  power 
to  enter  into  contracts,  or  to  exercise  any 
otber  franchise  or  power  conferred  upon  it 
by  Its  charter.  Clark  and  Marshall  on  Cor- 
porations, par.  322,  and  cases  cited. 

It  necessarily  follows  from  thla  (paragraph 


322)  that  the  dissolution  of  a  coitwratlon,'  for 
any  cause,  may  be  shown  in  any  case  in  which 
the  existence  of  the  corporation  is  properly 
In  issue,  collaterally  as  well  as  in  a  direct 
proceeding  by  an  information  in  the  nature  of 
quo  warranto,  and  by  private  Individuals  as 
well  as  by  tbe  state.  Clark  and  Marshall  on 
Corporations,  i>ar.  323,  and  cases  cited. 

•  Thomas  P.  Bayard,  for  receiver. 

THE  CHANCBTDLOR.  [1]  The  purcnaser 
by  Ills  petition  practically  raises  the  question 
of  the  jurisdiction  of  the  court  to  appoint 
the  receiver,  or  make  the  order  of  sale. 
When  a  court  having  Jurisdiction  of  the  par- 
ties and  of  the  subject-matter  appoints  a  re- 
ceiver over  the  property,  or  fund  in  contro- 
versy, the  validity  of  such  appointment  and 
the  propriety  of  the  order  cannot  be  success- 
fully challenged  in  a  collateral  suit  or  pro- 
ceeding. High  on  Receivers,  t  39a,  and  cas- 
es there  cited.  But  It  Is  otherwise  when  the 
court  is  without  jurisdiction.  High  on  Re- 
ceivers, f  89c. 

[2]  A  court  should  always  re-examine  the 
question  of  its  jurisdiction,  if  it  be  question- 
ed by  a  purchaser  at  a  sale  made  by  its  or- 
der, for  a  purchaser  at  a  Judicial  sale  should 
not  be  required  to  take  title  to  property 
which  would  be  manifestly  Invalid  if  the 
court  had  not  Jurisdiction  of  the  cause  in 
which  the  sale  was  made.  But  after  a  care- 
ful consideration  of  all  the  objections  rais- 
ed by  the  petition,  the  Jurisdiction  of  the 
court  seems  to  be  clear  and  the  sale  will  be 
confirmed. 

It  Is  contended  on  behalf  of  the  purchaser 
that  at  the  time  the  bill  was  filed  the  com- 
pany was  entirely  dead,  Its  officers  were 
stripped  of  all  power  or  right  to  represent  it, 
or  act  for  It,  and  It  could  not  employ  a  solic- 
itor to  appear  for  it  in  tbe  suit,  and  could 
not,  therefore,  be  a  party  defendant.  Making 
it  the  party  defendant  was  like  making  a 
dead  person  a  defendant,  which  was  not  al- 
lowable. It  was  conceded,  however,  by  the 
counsel  for  the  petitioner  that  under  section 
43  of  the  general  corporation  act  the  appli- 
cation, if  it  could  be  made  at  all,  could  have 
been  made  an  ex  parte  proceeding  without  a 
formal  defendant  therein. 

[3]  Assuming  it  to  be  true,  as  contended 
by  the  petitioner's  counsel,  that  in  general, 
in  absence  of  statutory  authority,  a  dissolved 
corporation  is  dead  and  cannot  sue  or  be 
sued,  it  does  not  follow  that  under  the  broad 
powers  of  section  43  of  the  Delaware  statute 
under  which  the  bill  was  filed.  It  cannot  be 
uanted  as  a  defendant  in  that  suit,  or  that 
service  cannot  be  made  in  that  suit  on  those 
oE9cers  who  were  such  at  the  time  of  its 
dissolution,  or  that  an  appearance  for  it  can- 
not be  entered  in  that  suit  by  a  solicitor  em- 
ployed by  such  officers.  Section  43  is  very 
broad  in  its  terms,  and  fills  out  the  scheme 
of  legislation  concerning  corporations  that  are 
dissolved.    A  corporation  which  has  default- 
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ed  In  payment  of  Its  francbise  tax  and  been 
proclaimed,  loses  thereby  Its  right  to  do  busl- 
nees.  As  was  said  by  tbe  court  In  Harris, 
etc.,  Co.  ■».  Coffin  (C.  C.)  179  Fed.  257,  265,  In 
reference  to  a  similar  provision  of  tbe  law  of 
New  Jersey: 

"Figuratively  speaking,  the  right  hand  of 
the  corporation  t^  which  It  was  enabled  to 
carry  on  business  In  which  It  was  actively  en- 
gaged was  paralyzed  completely  by  the  proc- 
lamation of  tbe  Governor,  but  Its  body  was 
not  affected  thereby  In  so  far  as  tbe  exercise 
of  those  functions  were  necessary  to  the  per- 
formance of  the  acts  Incident  to  closing  out 
and  winding  up  Its  affairs  were  concerned." 

[4]  Such  a  corporation  Is  clearly  within 
tbe  terms  of  section  43  of  the  Delaware  act. 
The  words  of  section  43,  "When  a  coriwra- 
tlon  •  •  •  shall  be  dissolved  In  any 
manner  whatever,"  refer  to  a  corporation  dis- 
solved by  proclamation.  The  section  Is  also 
amply  broad  as  to  time  wltbln  which  the 
Court  of  Chancery  may  appoint  a  receiver, 
for  It  says  It  may  be  done  "at  any  time." 
This  means  what  it  says,  and  does  not  mean 
at  any  time  wltbln  three  years,  as  the  peti- 
tioner's counsel  contends,  when '  he  seeks  to 
apply  section  40  as  limiting  the  time  of  cor- 
porate existence  to  three  years  after  disso- 
lution. 

The  scheme  of  tbe  general  corporation  act 
is  very  plain.  Section  39  provides  a  method 
of  voluntary  dissolution  by  the  directors,  by 
authority  of  the  stockholders,  and  section  41 
makes  the  directors  the  trustees  to  so  wind 
up  its  affairs,  and  section  42  directs  how 
sqlts  may,  after  such  dissolution,  be  brought 
by  and  against  the  corporation.  By  section 
40  the  corporate  existence  Is  extended  for 
three  years  from  the  time  of  voluntary  dis- 
solution for  winding  up  the  affairs  of  the  com- 
pany. After  three  years  the  officers  of  tbe 
company  have  no  power  to  continue  further 
their  winding  up  duties.  Then  comes  sec- 
tion 43,  which  says  that  "at  any  time"  after 
dissolution,  the  Court  of  Chancery  may  take 
charge  of  the  affairs  of  the  corporation  and 
wind  them  up,  and,  having  acted  on  an  ap- 
plication of  a  creditor  or  stockholder,  for 
that  purpose  "may  make  such  orders  and 
decrees  and  Issue  injunctions  therein  as  jus- 
tice and  equity  shall  require."  This  section 
supplements  all  that  goes  before,  and  supplies 
every  need  for  aid  in  closing  up  the  affairs 
of  a  corporation  whose  arm  has  been  para- 
lyzed by  the  proclamation  of  the  Governor 
dissolving  it  as  a  penalty  for  nonpayment  of 
the  taxes  which  it  owes  to  the  state  as  a  con- 
dition of  its  continued  right  to  transact  tbe 
business  or  purpose  for  whlcb  It  was  created. 

[{]  If  It  be  true  that  tbe  jurisdiction  Is 
given  to  tbe  Court  of  Chancery,  even  after 
the  expiration  of  three  years  from  tbe  disso- 
lution of  the  company  by  proclamation,  to 
take  charge  of  tbe  unfinished  business  and 
undisposed  of  assets  of  the  company,  for 
proper  administration  thereof  for  tbe  stock- 


holders and  creditors  of  tbe  company,  all  of 
which  is  Involved  in  tbe  words  "at  any  time," 
used  in  section  43,  then  tbe  jnrlsdlctiMi  is 
not  lost  If  the  application  be  made  by  a  bill 
In  which  tbe  corporation  is  named  as  the 
defendant 

Tbe  statute  does  not  Indicate  the  form  of 
the  application,  but  presumably  it  Is  intended 
that  the  forms  and  procedure  in  eqolty  cases 
shall  be  used  so  far  as  practicable,  which  Is 
by  bill,  answer  and  other  pleadings,  and  this 
has  been  the  practice  In  this  state.  In  every 
suit  there  must  be  parties,  and  the  corpora- 
tion, though  paralyzed,  is  still  a  proper  par- 
ty and  its  officers  may  answer  for  it  In  that 
suit 

Section  40  does  not  operate  as  an  act  of 
limitations  on  an  application  made  under  sec- 
tion 43,  and  though  tbe  corporate  existence 
for  a  winding  up  by  the  officers  of  the  com- 
pany is  limited  to  three  years  from  dlssolo- 
tion,  the  power  of  the  Court  of  Chancery  to 
administer  tbe  winding  up  proceedings  is  not 
limited  thereby.  Then  It  Is  not  reasonable  to 
contend  that  though  tbe  Court  of  Chancery 
has  express  power  at  any  time  to  wind  up  the 
affairs  of  a  dissolved  corporation,  still  It 
cannot  exercise  that  power  after  three  years 
from  the  time  of  dissolution  because  there  Is 
no  le£;al  entity  in  existence  to  be  made  a  par- 
ty defendant,  or  reply  to  tbe  application. 
Tet  such  Is  the  contention  of  the  counsel  for 
the  petitioner.  A  clearly  designated  Juris- 
diction cannot  be  whisked  away  by  such  spe- 
cious argument  and  a  remedial  section  of  tbe 
general  corporation  act  of  great  value  to 
those  Interested  In  the  property  of  dissolved 
corporations,  the  stockholders  and  creditors 
thereof,  should  not  be  nullified  by  such  a 
strained  construction  of  other  sections  of  the 
act  not  in  terms  applicable  to  the  sections 
under  consideration. 

[I]  The  only  question  which  is  properly 
raised  by  the  petition  of  the  purchaser  Is  as 
to  the  Jurisdiction  of  the  court  to  appoint 
the  receiver  and  administer  the  unfinished 
business  of  tbe  company  by  disposing  of  its 
sole  remaining  asset  tbe  real  estate^  for  the 
benefit  of  the  creditors  or  stockholders  of  tbe 
company,  or  both.  But  tbe  counsel  for  tbe 
petitioner  urges  that  the  application  of  the 
stockholder  Involved  an  adjudication  based  on 
facts,  and  that  there  was  no  proper  presen- 
tation of  the  facts  for  an  adjudication,  be- 
cause there  was  no  one  competent  to  present 
them,  the  corporation  being  nonexistent  and 
Its  officers  being  therefore  destitute  of  i)ower 
to  represent  it  If  4  corporation  at  tbe  time 
of  its  dissolution  is  an  active  one,  and  even 
to  a  small  extent  pursues  the  objects  for 
which  It  was,  created,  then  the  court  might 
require  some  reason  to  be  shown  why  the 
officers  should  not  be  displaced  by  a  recdver 
to  wind  up  Its  affairs. 

In  New  Jersey,  under  a  similar  provision. 
It  was  held  that  In  such  case  proof  of  unfit- 
ness of  the  directors  of  the  trust;  misconduct 
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«r  Incapacitr  to  dlsetaarse  tbelr  duties, 
should  b«  shown  as  a  reason  for  their  dis- 
placement hy  a  receiver.  American  Surety 
Co.  T.  Great,  etc.,  Co.,  58  N.  J.  Bq.  S26.  48  Aa 
878;  Newfonndland,  etc.,  Co.  t.  Schack,  40 
N.  J.  Bq.  222,  229,  1  Atl.  2S;  Rawnsl^  T. 
Trmton,  etc,  Co.,  9  N.  J.  Ea-  95.  Bat  It  is 
not  necessary  to  so  hold  in  this  case.  There 
are,  in  the  bill,  aUegations  sufficient  to  Jus- 
tify the  appointment  of  a  receiver  to  displace 
the  directors.  Nothing  remains  to  be  admin- 
istered but  a  farm,  which  the  corporation 
imsuccessfully  undertook  to  sell  and  convey 
after  the  expiration  of  three  years  from  the 
dissolution  of  the  company,  and  the  com- 
plainant is  Interested  personally,  as  well  aa 
a  stockholder,  to  have  a  good  title  made  to 
the  property.  All  management  of  the  aflbUra 
of  the  company  has  long  been  abandoned  by 
the  officers  of  it,  and  the  iiresident  and  two 
directors  have  signed  an  answer,  which  tn 
effect  consents  to  the  appointment  of  a  ze- 
celver  to  displace  them.  So  that  it  appears 
of  record  that  not  only  was  there  Jurisdiction 
In  the  court  to  appoint  a  receiver  for  the  cor- 
Itoratlon,  but  reasons  for  so  doing. 

The  prayer  of  tiie  petitioner  wQl  be  de- 
nied and  an  order  made  requiring  him  to 
cranply  with  the  terms  of  sale.* 


OBONB  T.  EXX>NOMIO  LIFB  INa 
CO. 

(Court  of  Chancery  of  Delaware.    May  4, 1911.) 

1.  COrpokations  (I  76*)  —  Stock  Subsobif- 
noNS— Ultra  Vibes  SrsscRiBEBs. 

Stock  8ub!icrlptions  were  not  ultra  vires, 
becanse  made  at  a  premium  above  the  par  value 
of  the  stock. 

[Ed.  Note;— !V>r  other  cases,  see  Corporations, 
Cent.  tMg.  {}  107-218;   DecTDiK.  §  TB.*] 

2.  COBFORACIORB  d  9S*>-!«SuBB0Bira0II  OOII- 
KRACTS— CONBTBUCnon. 

Under  a  stock  subscription  at  a  premlam 
above  the  par  value  of  the  stock,  which  provid- 
ed that  the  subscriber  took  a  certain  number  of 
shares,  paying  part  cash  and  agreeing  to  pay 
the  remainder  in  installments,  payable  without 
further  notice  thereafter  UDtil  the  full  amount 
due  was  paid,  whereupon  a  full-paid  nonassessa- 
ble certificate  should  lie  issued,  the  subacriber 
was  not  entitled  to  receive,  a  certificate  nntil  he 
had  paid  both  the  par  value  of  the  stock  and 
the  premiums. 

fEd.  Note.— For  other  eases,  ine  CMporations, 
Cent  Dig.  H  4Se-443;  Dec.  Dig.  $  9S.*1 

8.   CORPOBATIONB  (I  629*)— DlSSOLunOK— lilQ- 
iriDATION. 

Where  a  subscription  to  corporate  stock  was 
made  at  a  premium  over  par  value,  and  the  con- 
tract required  each  stockholder  to  pay  the  en- 
tire premium  before  anv  parents  should  be  ap- 
plied to  the  shares,  and  entitled  him  to  a  certif- 
icate only  after  paying  both  iffemium  and  par 
value,  upon  dissolotion  of  the  corporation,  stock- 
holders who  have  fully  paid  the  premium  and 
par  value  should  share  proportionately  with  the 
stocUiolders  who  have  paid  the  premium  and  a 
part  of  the  par  value;   the  latter  only  sharing 


to  the  extent  of  their  payments  upon  the  pa> 
value. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  U  2478-2480;   Dec.  Dig.  |  §29.*] 

4.  Corporations  (|  620»)— Stock— Subsobip- 
TioN  AaREEincirfa. 

Under  a  stock  subscription  the  subscribers 
assume  the  relation  of  stockholders,  and  not 
creditors,  with  reference  to  the  assets  on  disso- 
lution; seme  of'  their  rights  as  stockholders 
merely  havlnc  been  restricted  nntil  full  payment 
of  the  par  value  and  premiums. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2478-2480;    Dec.  Dig.  |  629.*] 

5.  CORPOBATTONS  (f  629*)— DlSSOtUTIOH— Dis- 

TBinuTioN  or  Assets. 

Whero  stock  subscriptions  provided  no  tims 
for  the  payment  of  installments  due,  and  no  de> 
fault  in  payments  on  demand  made  is  shonrn.  all 
subscribers  qjipold  receive  a  proportion!)  i  share 
of  the  corporate  assets  on  dissolutioA,  invspec- 
tive  of  whether  their  payments  on  the  install- 
ments have  been  equal  m  amounts  or  paid  at  the 
same  time. 

[Ed.  Note.— For  other  cases,  see  Corporations 
Cent  Dig.  {{  2478-2480;  Dec.  Dig.  |  629.*] 

6.  COBFOKATIONS  (J  80*)— STOCK— SAI»—MM- 
BXFBISENTATIONS. 

Statements  by  one  selling  corporate  stock 
tliat  the  inv^tor  was  alisolutely  secure  as  to  a 
certain  amount  per  share,  and  that  it  was  impos- 
sible for  him  to  lose  $5,000  on  a  purchase  of  23 
shares  at  a  par  value  of  $50,  was  not  a  state- 
ment of  a  material  existing  fact  upon  which  the 
purchaser  could  rely  to  rescind  tlie  purchase  for 
misrepresentations,  being  mere  puffing  ss  to  fu- 
ture prospects. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  244-286;   Dec.  Dig.  |  80.*] 

7.  COBFOBATIONS  (8  80*)- StOCK— ElSCISSIOBt 
OF  PPBOHA  SB— Mibbkfbesbntatiors— Statb- 
icBRTS  or  Law. 

A  statement  to  a  prospective  purchaser  of 
stock  that  the  investment  was  absolutely  secur- 
ed for  $10  a  share  by  the  law  under  which  the 
corporation  was  incorporated  was  a  representa- 
tion as  to  the  law,  charging  the  purchaser  with 
notice  of  the  charter  of  the  corporation  and  laws 
controlling  it,  so  that  he  could  not  rely  thereon 
as  a  misrepresentatioB.  tn  order  to  rescind  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  11  244-265 ;   Dec.  Dig.  i  80.*] 

8.  Corporations  (§  80*)— SuBBCBipriONa  to 
Stock— Misrepresentations— BeliaNcb  ow 
Representations. 

Since  a  statement  to  a  purchaser  of  corpo- 
rate stock  that  it  was  secured  absolutely  for  $10 
a  share  by  the  law  under  which  the  company 
was  incorporated  gave  him  notice  of  the  source 
of  the  seller's  statement,  so  that  the  purchaser 
had  an  eqnal  opportunity  with  the  seller  to  veri- 
fy the  statement,  by  referring  to  the  law  of  in- 
corporation, even  though  it  were  that  of  another 
state,  and  he  could  not  rely  thereon  as  a  misrep- 
resentation in  order  to  rescind  the  contract,  be* 
ipg  bound  to  investigate  for  lilmself. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  244-285;   Dec.  Dig.  |  80.*] 

9.  Corporations  (|  80*)— Stock  Sdbbcbif- 
TI0N9— Misrepresentation. 

One  who  8ub8Cril>ed  to  corporate  stock  In 
reliance  on  the  sound  judgment  and  good  faith  of 
an  old  friend,  who  sold  it  to  him,  and.  not  upon 
any  statement  of  an  existing  fact  made  as  to 
the  character  of  the  investment  could  not  re- 
scind the  contract  for  misrepresentations,  though 
it  proved  to  be  a  poor  investment 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  H  244-265 ;   Dec  Dig.  S  8ft*] 
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10.  Words  and  Phrases— "Advance." 

One  of  the  meanings  of  "advance"  is  a  loan; 
th«  word,  when  nsed  in  that  sense,  naturally  im- 
porting a  reimbursement,  so  as  to  imply  the  re- 
lation of  debtor  and  creditor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  214-218;  vol.  8,  pp. 
7666,  7567.] 

11.  oobporatcons  (|  629*)  —  dibsolction  — 
Claim  op  Ofticeb— Bvidbnce. 

Evidence  in  proceedings  to  liquidate  the  as- 
sets of  a  corporation  after  dissolution  hetd  to 
show  that  transactions  whereby  an  officer  "ad- 
vanced" money  to  the  corporation  constituted  a 
loan  to  it  and  not  a  gift. 

[Ed.  Note.— For  other  cases,  see  CorporatlooB, 
Cent  Dig.  i|  247S-2180;   D«c.  Dig.  S  628.*] 

12.  Monet  Received  (J  15*)— Nature  op  Ao- 
noK. 

The  action  of  assampsit  for  money  had  and 
received  is  equitable  in  its  nature,  and  recovery 
may  be  had  toerein  whenever  one  person  is  equi- 
tably entitled  to  money  in  the  hands  of  another; 
the  promise  to  repay  being  implied. 

[E5d.  Note.— For  other  cases,  see  Money  Receiv- 
ed, Cent.  Dig.  {f  44-50;    Dec.  Dig.  g  16.*] 

13.  GoRPOBATions  (J  630*)  —  Dissolution  — 
Distribution  of  Assets  —  Allowance  of 
Claims— Monet  Advanced  to  Corporation. 

In  analogy  to  the  equitable  principles  gov- 
erning the  action  of  assumpsit,  one  who  advanc- 
ed money  to  a  corporation  to  carry  on  its  busi- 
ness is  entitled  to  recover  such  advances  in  a 
proceeding  to  liquidate  the  assets  on  dissolution. 
[lid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  630.*] 

14.  Corfobations  (i  626*)  —  DissoLunoR — 
Distribution  of  Assets. 

The  receipt  of  i>art  repayment  of  money 
"advanced"  to  a  corporation  by  its  officer  nega- 
tived a  waiver  by  him  of  all  right  to  repayment 
of  the  amount  advanced,  so  that  he  could  claim 
the  remainder  thereof  in  {proceedings  to  liquidate 
the  corporate  assets  on  dissolution. 

[BU.  Note.— EV>r  other  cases,  see  Corporations, 
Dec.  Dig.  S  626.*] 

Proceedings  by  George  H.  Crone  against 
Uie  Economic  life  Insurance  Company  for 
the  liquidation  of  defendant  corporation  on 
dissolution.  On  exceptions  to  tlie  master's 
report  disallowing  certain  claims.  Excep- 
tions ruled  as  stated. 

Statement  of  the  Case. 

The  bill  and  supplemental  bill  filed  in  this 
cause  set  forth  that  the  defendant,  a  corpo- 
ration under  the  laws  of  the  state  of  Dela- 
ware, has  taken  all  steps  necessary  to  be 
done  and  performed -by  It  under  section  39 
of  the  general  corporation  law  of  the  state 
of  Delaware  (22  Del.  Laws,  c.  394)  for  the 
dissolution  of  said  company;  that  all  poli- 
cies of  Insurance  Issued  by  It  have  been  rein- 
sured; that  the  assets  of  the  company  are 
suflSclent  to  pay  all  of  its  debts  and  leave  a 
substantial  surplus  for  division  among  Its 
stockholders;  that  a  majority  of  the  stock- 
holders have  consented  to  the  dissolution  of 
the  company,  and  have  nominated  Alexan- 
der K.  McCullagh,  Henry  S.  Goldey  and  Web- 
ster K.  Wehterill  as  "managing  liquidators" 
of  the  company ;  that  the  board  of  directors 
consisted  of  11  stockholders  at  the  time  the 


bill  was  filed;  that  it  was  not  neceasary  for 
all  of  them  to  serve  in  the  liquidation  of 
the  company ;  that  a  certificate  of  dissolution 
had  been  issued  by  the  Secretary  of  State 
and  duly  published,  at  least  once  a  week  for 
four  successive  weeks ;  and,  under  tlie  provi- 
sions of  section  39 'of  the  general  corpora- 
tion law,  the  corporation  was  then  dissolved. 
The  bill  and  supplemental  bill  pray  that  the 
above  named  persons  may  be  appointed  re- 
ceivers for  the  liquidation  of  said  company 
in  dissolution. 

Answers  admitting  the  allegations  were 
filed  to  both  the  original  and  supplemental 
bills.  In  accordance  with  the  prayers,  the 
persons  above  named  were  appointed  receiv- 
ers with  such  powers  as  are  specified  in  sec- 
tion 43  of  said  general  corporation  law, 
which  authorized  such  receivers  "to  take 
cliarge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and 
belonging  to  the  company,  with  power  to 
prosecute  and  defend,  in  the  name  of  the  cor- 
poration, or  otherwise,  all  sudt  suits  as  may 
be  necessary  or  proper  for  the  purposes  afore- 
said, and  to  appoint  an  agent  or  agents  un- 
der them,  and  to  do  all  other  acts  which 
might  be  done  by  audi  corporation,  if  in  I>e- 
ing,  that  may  be  necessary  for  the  final  set- 
tlement of  the  unfinished  business  of  the  cor- 
poration ;  and  the  powers  of  such  trustees  or 
receivers  may  be  continued  as  long  as  the 
Chancellor  shall  think  neceasary  for  the  pur- 
poses aforesaid." 

In  the  first  report  of  the  receivers  It  ap- 
peared that  there  were  sundry  claims  against 
the  funds  in  their  hands  for  distribution, 
some  of  which  were  likely  to  lie  litigated  be- 
tween the  claimants  therefor  and  the  receiv- 
ers, and,  upon  motion  of  the  solicitors  for 
the  receivers,  the  cause  was  referred  to  a 
special  master,  with  the  following  require- 
ments and  powers: 

"The  said  spedal  master  shall  give  at 
least  three  weeks'  notice  by  publication,  once 
each  week,  in  a  newspaper  published  in  the 
city  of  Wilmington,  in  the  state  of  Delaware, 
to  all  persons,  firms  and  corporations  having 
any  claims,  demands,  bills  or  accounts  against 
or  debts  due  from  the  said  Economic  Life 
Insurance  Company,  or  which  may  be  due 
from  or  against  the  fund  in  the  hands  of  the 
said  receivers,  to  present  proper  statements 
in  writing  before  the  said  special  master  of 
their  respective  claims,  demands,  bills,  ac- 
counts and  debts  under  oath,  at  a  time  and 
place  to  be  by  him  fixed.  The  said  special 
master  shall  also  give  at  least  two  weeks'  no- 
tice in  writing  to  the  creditors  of  the  said 
defendant  company  and  claimants  upon  said 
fund,  so  far  as  the  same  may  be  made  known 
to  or  may  be  ascertained  by  him,  by  mailing 
a  copy  of  this  order  and  a  cojjy  of  said  pub- 
lished notice  to  their  last  known  post  office 
address. 

"The  said  special  master,  after  having  giv- 
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en  notice  as  herein  provided,  shall  allow  all 
parties  In  interest  a  period  of  at  least  ten 
days  after  the  date  fixed  by  him  for  filing  all 
claims  against  said  company  and  said  fund 
as  hereinabove  provided,  wltbtn  which  to  file 
exceptions  to  any  of  said  claims,  demands, 
bills,  acconnts  or  debts. 

"The  said  8i)eclal  master  is  further  ber^y 
directed,  npon  such  notice  as  shall  seem  to 
him  meet  and  proper,  to  recelvfr  evidence  and 
take  testimony  relative  to  all  claims,  de- 
mands, bills,  accounts  and  debts  so  present- 
ed and  filed  before  him,  at  a  time  and  place 
to  be  by  him  fixed,  to  the  end  that  the  char- 
acter, validity,  amount,  lawful  order  and 
priority  of  such  claims,  demands,  bills,  ac- 
connts and  debts  may  be  ascertained  and  re- 
ported to  this  court,  and  to  report  his  find- 
ings, both  npon  facts  and  law,  to  this  court 
with  all  convenient  speed." 

There  was  also  a  reservation  by  the  Ghan- 
cdlor  of  power  to  modify  the  above  order 
and  to  make  such  other  and  further  orders 
In  the  premises  as  he  should  deem  proper, 
and  tinder  this  clause,  upon  recommendation 
of  said  master,  further  orders  were  made  as 
the  matter  progressed. 

After  the  master  had  complied  with  the 
orders  of  the  Chancellor,  and  before  filing  his 
report,  he  was  ordered  to  notify  counsel  for 
the  receivers  and  claimants  that  he  had  pre- 
pared a  draft  report,  to  which  they  could 
take  exceptions,  and  that  he  would  hear  and 
determine  any  exceptions  taken  to  said  re- 
port before  filing  It  with  the  register  in  chan- 
cery. The  final  report  of  the  mtwter  was  sub- 
ject to  farther  exertions,  to  be  determined 
by  the  Chancellor,  but  no  new  exertions 
were  permitted  to  be  taken  before  the  Chan- 
cellor that  were  not  taken  before  and  deter- 
mined by  the  master.  The  exceptions  taken 
before  the  master  to  his 'draft  report  were 
all  overruled  and  the  same  exceptions  were 
taken  to  the  final  report,  which  are  divided 
into  three  classes,  as  follows: 

Class  1.  Exceptions  on  behalf  of  part  paid 
subscribers  to  the  capital  stock  of  the  com- 
pany. 

Class  2.  Exceptions  on  behalf  of  Frank  W. 
Springer,  whose  claim  covered  the  price  paid 
for  the  stock  owned  by  him,  on  the  ground 
tliat  he  was  induced  to  purchase  the  same  by 
false  representations. 

Class  3.  Exceptions  to  the  disallowance  by 
the  master  of  the  claim  of  Elizabeth  C.  Ru- 
ley,  ezecotrix  of  William  W.  Rnley,  deceased. 

(1)  Exceptions  on  behalf  of  part  paid  sub- 
scribers to  the  capital  8to<*  of  the  company. 

Concerning  this  class  of  exceptions,  the 
record  and  report  of  the  master  shows  that 
the  par  value  of  the  stock  was  $10  per  share, 
bnt  the  prices  at  which  it  was  subscribed  for 
range  from  $15  to  $24  per  share.  The  con- 
tracts are  all  of  the  same  form  and  read  as 
follows: 

"I  hereby  subscribe  for shares  of 

tbe  capital  stock  of  the  Economic  Life  Insur- 


ance Company  at  $ per  share  and  pay 

herewith  the  srsm  of  $ ,  and  agree  to 

pay  tbe  balance  due,  in  Installments 

of  $ each,  payable  hereafter  without 

further  notice,  until  the  full  amount  due 
shall  have  been  paid,  whereupon  a  full-paid 
nonassessable  certificate  shall  be  Issued. 

"I  understand  and  agree  that  the  Install- 
ments so  paid  to  the  extent  of  $ per 

share  shall  be  first  credited,  as  received,  to 
the  company's  contingent  fund,  which  fund 
shall  be  transferred  to  the  permanent  surplus 
fund  of  the  company  at  the  discretion  of  the 
board  of  directors,  after  deducting  therefrom 
such  amounts  as  it  m^y  be  necessary  to  ex- 
pend in  extending  and  maintaining  the  com- 
pany's business,  so  that  the  remaining  $ 

per  share  may  be  credited  to  the  capital  ac- 
count without  deduction. 
"Witness:  Name: 

Address: 
"Date:  Business: 

"Checks  to  be  made  only  to  order  of  Eco- 
nomic Life  Insurance  Company." 

None  of  the  contracts  of  the  exceptants 
have  been  fnUy  performed  by  the  payment  of 
all  the  Installments  due  thereunder  to  fully 
pay  for  the  stock  subscribed  for.  These  ex- 
ceptants are  representatives  of  a  very  much 
larger  number  of  part  paid  subscribers  for 
stock  under  similar  contracts.  Some  of  such 
part  paid  subscribers  for  stock  have  made 
sufllcient  payment  to  cover  the  excess  above 
par  of  their  stock  and  a  portion  of  the  par 
value  of  the  stodc.  Such  subscribers  have 
been  found  by  the  master  to  be  entitled  as 
stockholders,  to  the  extent  of  their  payments 
on  account  of  tbe  par  value  of  the  stodi  sub- 
scribed for  by  them,  to  participate  in  their 
proportionate  part  of  the  net  fund  fw  dis- 
tribution among  tbe  stockholders  after  the 
payment  of.  the  debts  of  the  company  and  the 
costs  of  these  proceedings.  Others  of  said 
part  paid  subscribers  for  stock  have  made  no 
payments  on  account  of  the  par  of  their 
stock,  inasmuch  as  their  part  payments  have 
not  equaled  or  exceeded  the  excess  price  of 
said  stodc  so  sold  to  them  above  the  par  val- 
ue thereof.  Such  part  paid  subscribers  for 
stock  have  been  held  by  the  master  not  to 
be  entitled  to  participate  as  stockholders,  or 
otherwise,  In  the  distribution  of  the  fund  in 
the  hands  of  the  receivers. 

The  exceptions  filed  to  the  finding  of  the 
master  by  this  class  of  exceptants  are  on  the 
following  grounds: 

(a)  That  the  subscription  contracts  <u% 
themselves  illegal,  in  that  the  company  sold 
tlieir  stodt  for  a  price  above  par. 

(b)  That  none  of  said  part  paid  subscribers 
for  stock  were  stockholders  of  the  company 
and  that  their  rights  should  be  determined  ■ 
as  If  they  were  creditors  Instead  of  Bto<^- 
holders  of  the  company. 

(c)  That,  If  they  were  stockholders,  the 
contract  should  be  so  construed  that  each 
payment  on  account  of  their  subscription 
contract  should  be  i^portioned  as  payments 
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betweoi  tbe  par  valae  and  the  excess  of  par 
at  whidi  the  stock  was  subscribed  for. 

Herbert  H.  Ward  and  William  W.  Porter, 
for  receivers.  Horace  G.  Bastbum,  Chris- 
topher li.  Ward,  and  Louis  M.  Rosenblutb, 
for  exceptants  Norton  and  others. 

THE  CHANCE2/IX>R.  The  exceptions  of 
R  S.  Norton  and  20  other  claimants,  filed  by 
their  solicitors,  Horace  O.  Kastbum,  Esq.,  of 
Roy  Hlggins  and  Rose  Bogatzy,  filed  by  tlielr 
solicitor,  Christopher  L.  Ward,  Esq.,  and  of 
Thomas  J.  Hemmeler,  filed  by  his  solicitor, 
Louis  M.  Rosenbluth,  Esq.,  of  New  York,  will 
be  considered  and  decided  together,  as  they 
all  belong  to  the  same  class  of  claimants 
against  the  fund  In  hand  for  distribution. 
All  of  the  claimants  are  stockholders  of  the 
company  who  severally  subscribed  for  shares 
of  stock  of  the  company, '  at  varying  prices 
.per  share,  all  at  more  than  the  par  value 
thereof,  and  with  varying  terms  as  to  the 
method  of  paying  therefor  and  the  applica- 
tion of  paymoitB  as  made.  While  the  terms 
varied  slightly,  they  were  substantially  simi- 
lar. Each  person  subscribed  for  a  definite 
Qomber  of  shares  at  a  fixed  price,  the  price 
ranging  from  $15  to  $24  per  share,  par  be- 
ing $10.  A  portion  of  tiie  price  was  paid  In 
cash  and  ttie  balance  was  made  payable  with- 
out further  notice  in  a  fixed  number  of  in- 
stallments of  fixed  amounts,  but  none  of  the 
contracts  fixed  the  interval  of  time  to  elapse 
between  installments.  Upon  payment  of  the 
fall  antoont  of  the  subscription  price  the  sub- 
scribers were  to  have  a  full-paid,  nonassess- 
able certificate.  It  was  agreed  that  the  In- 
stallments so  paid  to  the  extent  of  the  ex- 
cess of  the  subscription  price  per  share  above 
par  should  "be  first  creidited  as  received,  to 
the  company's  contingent  fund,  which  fund 
shall  be  transferred  to  the  permanent  surplus 
fond  of  the  company  at  the  discretion  of  the 
board  of  directors,  after  deducting  therefrom 
such  amounts  as  it  may  be  necessary  to  ex- 
pend in  extending  and  mtiintatnlng  the  com- 
pany's business,  so  that  the  remaining  $10 
per  sliare  may  be  credited  to  the  capital  ac- 
count without  deduction."  A  sample  of  the 
contracts  is  found  in  the  master's  report 
The  master  was  right  in  treating  all  subscrip- 
tions alike,  though  there  were  errors  therein, 
evidently  either  clerical  or  resulting  from  in- 
accuracies of  calculation. 

All  of  these  exceptants  are  named  in  sched- 
ule L  of  the  master's  report,  which  indndes 
several  hundred  other  persons.  None  of  them 
have  paid  all  the  Installments  due,  and  are 
therefore  in  the  class  of  subscribers  whose 
stock  Is  only  partly  paid  for.  Some<  of  them 
have  made  sufficient  payments  to  cover  the 
excess  above  par  of  their  stock  and  a  portion 
of  the  par  thereof.  Class  1.  Others  have 
made  no  payments  on  account  of  the  par  val- 
ue of  their  stock.  Inasmuch  as  their  part  pay- 
ments have  not  exceeded  the  excess  price  of 
said  stock  above  the  par  value  thereof.  Class 
2.  Tb«  company  In  t^et  carried  to  tlie  con- 


tingent fund  all  the  moneys  received  from 
subscribers  in  excess  of  tiie  par  value  until 
the  whole  of  the  excess  was  paid,  and  only 
credited  to  the  par  value  of  the  stock 'the 
moneys  paid  tn  excess  of  par. 

The  master  found  that  none  of  Uie  except- 
ants and  none  of  those  other  subscribers  in 
like  position  were  creditors;  that  those  in 
class  1  above  were  neither  creditors  nor  sto<^- 
holders,  having  made  no  payments  on  their 
stock,  iMit  that  ail  had  contributed  to  the 
contingent  fnnd;  and  that  those  in  class  2 
above  were  to  lie  treated  as  stockholders  only 
to  the  extent  tliat  their  {Myments  exceeded 
the  price  agreed  to  be  paid  over  par.  The 
exceptants  claim  that  the  amount  of  each  in- 
stallment as  received  should  have  t)een  sep- 
arated into  two  partSt  one  to  be  credited  to 
the  contingent  fund  and  the  other  to  the  cap- 
ital stock,  and  each  subscriber  credited  ac- 
cordingly. 

The  contentions  may  be  thus  illustrated. 
The  exceptants  claim  that  if  there  were  such 
a  subscription  for  60  shares  at  $15  per  share, 
calling  for  a  total  payment  of  $900,  and  if 
the  first  payment  and  each  of  ttie  subsequent 
9  installments  should  be  $80,  such  $90  should 
be  applied  at  once  to  the  full  payment  of  6 
shares  at  $16  per  shares  thus  resulting  in 
carrying  to  the  capital  account  $60  and  the 
crediting  to  the  company's  contingent  fund, 
which  should  be  carried  to  the  permanent 
surplus  fund  of  the  company,  the  sum  of  $30; 
the  transaction  thus  resulting  in  the  stock 
sabBcrit)«r  t>eing  the  owner  of  foil-paid  stock 
to  the  extent  of  6  shares. 

On  the  other  hand,  it  was  found  by  the 
master,  as  contended  in  behalf  of  the  re- 
covers, that  assuming  there  was  a  subscrip- 
tion under  this  contract  to  60  shares  of  the 
capital  stock  at  $16  per  share,  thus  calling 
for  a  total  payihoit  of  $900  for  such  60 
shares,  the  installments  when  so  paid  to  the 
extent  of  $300  would  be  first  credited  to  the 
contingent  fund,  and  none  of  such  install- 
ments would  be  applied  to  the  capital  ac- 
count until  such  payments  exceeded  said 
$300,  whereuiran  the  subsequent  payments 
would  be  applicable  to  the  par  of  the  stock. 
Under  the  master's  construction  of  the  con- 
tract, none  of  the  $60  of  the  first  payment 
would  be  credited  on  account  of  the  par  of  ■ 
the  stock,  but  all  would  be  applied  to  the 
contingent  fond. 

Assuming  in  eadi  cam  that  $600  had  been 
paid  in  in  installnients,  under  the  exceptant's 
construction  of  the  contract,  the  subscriber 
who  had  partly  paid  up  would  be  entitled  to 
40  shares  of  full-paid  capital  8to<^  $400,  part 
of  the  $600,  biavlng  been  applied  to  the  cap- 
ital account  and  $200  to  tl>e  contingent  fund 
account  Under  the  master's  construction  of 
the  contract,  in  like  case,  $300  would  have 
been  applied  and  transferred  to  the  surplus 
fund  of  the  company,  and  $300  would  have 
been  applied  on  account  of  the  capital  ac- 
count If  the  subscriber  thereupon  ceased 
to  pay.  because  of  the  fault  of  the  company. 
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the  stock  Btibacrlber  would  equitably  be  enti- 
tled to  SO  shares  of  stock  which  hia  remaln- 
Ijig  1300  had  paid  for. 

[1, 2]  There  are  no  precedents  to  guide  this 
court,  and  the  prlndples  of  law  applicable 
thereto  are  not  of  much  service,  /^be  con- 
tention of  the  exceptants  that  the  contracts 
were  aU  ultra  vtres  because  the  subscrip- 
tions were  at  prices  above  par  and  because  It 
was  an  attempt  in  that  way  to  Increase  the 
par  value  of  the  stock  is  untenable.  The 
contracts  are  valid  and  the  rights  of  the  ex- 
ceptants and  those  in  like  position  are  based 
thereon,  and  there  is  no  real  ambiguity  In 
their  terms.  The  master  rightly  found  that 
the  Installments  so  paid  to  the  extent  of  the 
excess  above  par  on  the  entire  subscription 
must  first  be  credited  as  received  to  the  com- 
pany's contingent  fund  and  nothing  credited 
thereunder  to  the  capital  fund  until  the  full 
extent  of  the  excess  above  par  on  all  the 
shares  subscribed  for  shall  be  paid,  and  only 
the  last  remaining  $10  per  share  when  paid 
should  be  credited  to  the  par  value  of  the 
shares.  By  the  terms  of  his  subscription 
each  prospective  stockholder  must  first  pay 
the  entire  premium  to  the  company  before  he 
was  entitled  to  have  applied  to  his  shares 
any  money  paid  by  him,  and  was  not  enti- 
tled to  receive  a  certificate  for  his  shares 
until  he  had  ptkid  in  full  both  premium  and 
par  value.    This  seems  clear  beyond  question. 

If  all  the  persons  who  had  subscribed  for^ 
the  stock  of  the  company  had  belonged  to  ei- 
ther of  the  classes  herein  referred  to,  then 
It  might  Justly  have  been  held  that  they  were 
all  to  be  on  the  same  basis,  not  as  creditors 
or  stockholders,  but  as  joint  adventurers  In 
an  unsuccessful  enterprise,  which  had  failed 
of  Its  purpose,  and  as  no  one  of  them  was  re- 
sponsible for  the  failure,  or  in  default  (so  far 
as  it  appears  from  the  testimony)  in  not  com- 
pleting their  payments  In  full,  either  before 
or  Since  the  dissolution  of  the  company,  that 
they  should  share  proportionately  according 
to  the  amounts  paid  in  the  fund  now  for  dis- 
trlbntlon,  to  which  each  contributed.  In  such 
■a  situation  equality  woiild  be  equity,  mean- 
ing in  this  case  equality  of  participation  in 
the  distribution  of  a  fund  in  proportion  to 
the  contributions  to  It. 

[3]  But  there  are  several  hundred  other 
persons  who  were  subscribers  to  the  com- 
pany and  not  Ihcliided  in  schedule  L,  and  not 
In  the  same  relation  to  the  company  as  the 
•exceptants.  These  other  persons  subscribed 
and  paid  in  fuU  for  their  shares,  the  terms 
•of  their  subscriptions  as  to  price  and  terms 
of  payment  being  unknown  so  far  as  appears 
in  the  recor^.  They  must  be  treated  other- 
wise than  the  exceptants  are,  having  fully 
performed  their  contracts,  and  cannot  be 
pnt  on  the  same  basis  with  those  who  have 
not  fully  performed,  whether  failure  to  fully 
perform  be  their  misfortune  or  fault.  All 
the  subscribers,  those  who  have  paid  in  full 
and  thot^  who  have  not,  embarked  In  the 
rsame  undertaking  and  enterprise.    The  con- 


tingent fund  was  a  method  of  providing  un 
Insurance  company  with  money  to  be  expand- 
ed in  extending  and  maintaining  the  trasmess 
of  the  company  without  impairing  the  capi- 
tal. This  fund  was  especially  useful  to  a 
company  engaged  in  insuring  lives.  Thereby 
also  the  company  would  perhaps  obtain  that 
thing  so  much  desired  by  financial  institu- 
tions, a  permanent  surplus  fund,  if  the  di- 
rectors found  it  wise  to  make  that  use  of 
the  premiums  rather  than  spend  them  in  en- 
larging the  business  of  the  company.  All 
those  who  ventured  into  the  plana  of  the  cor- 
poration have  lost.  All  have  lost  the  premi- 
ums paid  by  them,  much  or  little.  To  say 
that  those  stockholders  who  have  paid  lu 
full  their  contracts  should,  because  thereof, 
be  put  either  Into  the  same  class  as,  or  in 
the  class  b^ind  those  who  have  only  part 
paid,  is  wholly  inequitable.  Some  subscrib- 
ers will,  it  is  true,  receive  nothing.  But  that 
a  subscriber  who  has  only  partly  paid  tip 
should  wholly  lose  bis  money  paid  in  on  a,<i- 
count  of  the  premium  above  par  is  no  more 
unfair  than  that  a  full  paid  stockholder 
should  entirely  lose  the  amount  of  premiums 
above  par  which  he  has  paid  in.  It  is  equal 
Justice  then  that  stockholders  who  have  ful- 
ly paid  shonld .  share  proportionately  with 
those  who  have  paid  part  of  the  par  of  their 
stock,  the  latter  to  the  extent  only  that  they 
have  so  paid  on  the  par  of  their  shares. 

[41  The  exceptants  and  all  other  subscrib- 
ers in  like  case  are  not  creditors,  for  by  their 
subscriptions  they  assumed  the  relation  of 
stockholders,  with  some  of  their  rights  cur- 
tailed until  they  should  have  paid  in  full  all 
the  installments  of  money  due  on  their 
shares,  and  then  only  were  they  entitled  to 
have  certificates  for  their  shares  of  stock. 
This  relationship  is  not  changed  by  the  dis- 
solution. If  stockholders  are  not  creditors 
then  they  participate  to  the  extent  that  they 
are  entitled  to  stock.  Those  whose  pay- 
ments do  not  exceed  the  premium  were  not  at 
the  dissolution  entitled*  to  receive  shares  or 
fractions  of  shares  and  have  done  nothing 
since  the  dissolution  to  so  entitle  them.  Those 
whose  payments  exceeded  the  premium  which 
they  agreed  to  pay  are  to  the  extent  of  their 
payments  in  excess  of  such  premiums  entitled 
to  shares  or  jwrts  of  shares  though  they  have 
not  paid  in  full  and  to  the  exteijyt  of  their 
payments  on  account  of  par  are  entitled  to 
shares.  The  method  of  the  calculation  the 
master  has  made  in  schedule  L  i^  therefore 
approved. 

[5]  All  the  exceptants  and  those  other 
stockholders  in  like  position  should  be  treat- 
ed alike,  though  they  have  performed  their 
contracts  in  various  proportions;  that  is, 
some  have  paid  a  much  greater  proportion 
of  the  amounts  payable  by  them  than  others 
have,  and  some  have  made  payments  within 
shorter  Intervals  than  others,  and  some  have 
failed  to  make  any  payments  for  periods  of 
time  much  longer  than  others,  some  having 
made  no  payments  for  more  than  three  years 
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prior  to  the  dlsBoIntlon.  But  Inasmuch  as 
the  contracts  do  not  fix  a  time  or  times  with- 
in which  the  installments  are  due,  and  In 
view  of  the  absence  of  testimony  as  to  the 
demands  for  payment,  reasons  for  delay  In 
payment  and  like  matters,  It  cannot  be  held 
that  any  one  or  more  of  the  subscribers  who 
have  not  paid  In  full  their  subscriptions  are 
thereby  and  therefore  In  legal  default.  If 
none  are  known  or  proved  to  be  in  default 
either  In  fact  or  by  the  terms  of  the  con- 
tract, then  all  must  be  treated  alike  In  the 
distribution. 

The  exceptions  of  all  the  exceptants  are 
disallowed  and  the  report  of  the  master  in 
respect  to  the  claims  is  approved  and  con- 
firmed. No  subscriber  whose  payments  In  the 
aggregate  did  not  exceed  the  premium  which 
by  the  contract  he  agreed  to  pay  shall  re- 
ceive any  portion  of  the  fund  for  distribu- 
tion. liVery  subscriber  whose  payments  in 
the  aggregate  exceeded  the  premium  which 
by  the  contract  he  agreed  to  pay  shall  receive 
from  the  fund  for  distribution  a  sum  propor- 
tionate to  the  amount  paid  in  excess  of  the 
premium,  which  is  to  be  treated  as  payments 
on  account  of  his  stock. 

(2)  Exceptions  on  behalf  of  Prank  W. 
Springer,  whose  claim  covered  the  price  paid 
for  the  stock  owned  by  him,  on  the  ground 
that  he  was  Induced  to  purchase  the  same  by 
false  representations. 

Frank  W.  Springer,  In  December,  1908, 
subscribed  and  paid  for  50  shares  of  stock 
of  the  defendant  company  at  $23  per  share, 
and  filed  a  claim  as  a  creditor  for  the  full 
amount  paid  therefor,  basing  his  right  to 
file  such  claim  on  the  ground  that  he  was 
Induced  to  purchase  said  stock  by  false  rep- 
resentations of  one  Conway  McMillan.  The 
testimony  of  Springer  shows  that  he  and  Mc- 
Ulllan  have  been  friendly  for  nearly  20  years; 
that  they  were  members  of  the  faculty  of  an 
educational  Institution  In  the  Middle  West 
for  several  years,  and  have  been  more  or 
less  closely  associated  socially;  that  McMil- 
lan entered  the  employ  of  the  defendant  com- 
pany to  solicit  subscribers  to  its  stock,  and, 
acting  in  that  capacity,  he  stoted  that  the 
investment  was  better  than  bank  stock; 
that  It  was  absolutely  safe;  and  that  it  was 
Impossible  to  lose  $500,  because  It  was  se- 
cure to  the  extent  of  $10  a  share  by  the  law 
under  which  the  company  was  Incorporated; 
that  owing  to  the  friendship  existing  between 
him  and  McMillan,  and  their  past  business 
and  social  relations,  he  had  confidence  in 
McMillan's  statements;  and  that  because  of 
Buch  confidence  In  McMillan's  statements  be 
became  a  subscriber  to  the  stock.  The  rec- 
ord shows  that  Springer  held  the  stock  from 
the  time  he  received  the  certificate  to  the 
time  he  filed  the  claim;  that  he  voted  said 
stodc  by  proxy  at  a  stockholder's  meeting 
held  In  May,  1909,  at  which  meeting  the 
stockholders  decided  to  dissolve  the  corpora- 
tion, and  that  his  stock  was  voted  in  favor 


of  the  proposition;  and  that  he  made  no 
efTort  to  rescind  his  contract  until  after  the 
dissolution  proceedings  had  been  begun. 

The  master  recommended  the  disallowance 
of  the  claim  as  &  creditor,  and  eisceptions 
were  taken  to  his  findings  of  fact  and  law. 

Herbert  H.  Ward  and  William  W.  Porter, 
for  receivers.  Christopher  L.  Ward,  for  ex- 
ceptant 

THE  CHANCELLOR.  [•]  The  master  has 
given  several  reasons  why  the  claim  should 
be  disallowed,  and  without  adoptlug  all  his 
reasons,  I  agree  In  his  conclusions  and  some, 
at  least,  of  his  reasons.  Some  of  the  repre- 
sentations made  to  Springer  by  McMillan 
were  so  clearly  puffing  statements  and  of 
such  an  exaggerated  character  as  that  no  one 
could  reasonably  have  relied  on  them — such 
for  Instance  as  statements  that  the  Investor 
was  absolutely  secure  as  to  the  amount  of 
$10  per  share,  or  that  it  was  absolutely  Im- 
possible for  him  (Springer)  to  lose  $500  on 
a  purchase  of  23  shares  of  stock  of  the  par 
value  of  $50.  Such  talk  must  be  treated  as 
an  exaggeration  as  to  the  future  prospects 
of  the  corporation  and  not  a  misstatement  of 
a  material  existing  fact  upon  which  the 
claimant  had  a  right  to  rely.  Stockholders 
in  every  business  corporation  take  risks  of 
loss  in  the  venture  and  no  one  should  be 
heeded  who  professed  to  think  otherwise. 

[7, 1]  Other  statements  were  that  the  claim- 
ant was  protected  by  the  law  under  which 
the  company  was  Incorporated  and  that  "the 
investment  was  absolutely  secured  for  $10 
per  share  by  the  law  under  which  the  com- 
pany was  incorporated."  The  master  rightly 
found  that  these  were  representations  as  to 
the  law,  and  the  stockholder  is  chargeable 
with  notice  of  the  provision  of  the  charter  of 
the  company  and  of  the  law  governing  the 
same;  and  furthermore.  Springer  was  given 
the  source  of  the  truth  of  the  statement,  the 
law  of  the  state  where  Incorporated,  and  had 
equal  opportunity  with  McMillan  to  verify 
the  statements,  even  if  it  be  the  law  of  a 
state  other  than  that  in  which  Springer  re- 
sided when  he  subscribed  for  the  stodc. 

The  reference  must  have  been  to  the*  laws 
of  Delaware,  and  having  been  given  the 
source  of  the  Information,  Springer  was 
bound  to  investigate  for  himself  the  truth  of 
the  representations  before  relying  thereon 
so  explicitly  as  he  testifies  that  he  did.  His 
assertion  of  his  reliance  on  McMillan's  state- 
ment of  the  law  was  extraordinary,  because 
McMillan  was  known  to  Springer  not  to 
have  been  a  person  of  skill  or  experience  In 
such  matters. 

[I]  It  Is  not  clear  either  that  Springer 
relied  on  the  statements  of  McMillan  for  be 
testified  that  he  didn't  understand  the  ex- 
planations made  by  McMillan  as  to  the  law 
protecting  the  Investor.  Without  understand- 
ing the  explanations  he  could  hardly  have 
relied  on  them  as  statements  of  existing 
facts.  It  Is  made  plain  to  me  that  the  in- 
vestment was  made  In  reliance  on  the  friend- 
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ly  advice  of  hb  old  friend  and  believing  In 
bis  good  faith  and  sound  Judgment,  rather 
than  as  the  result  of  an  understanding  ex- 
amination Into  the  character  of  the  Invest- 
ment Under  such  circumstances,  Springer 
Is  not  entitled  to  rescind  his  contract  of 
membership  of  the  corporation  and  become  a 
creditor  of  the  company. 

It  should  be  noted,  too,  that  Springer. 
does  not  undertake  to  give  McMillan's  state- 
ments accurately,  for  be  confessed  that  be 
didn't  understand  part  of  It  Indeed,  the  al- 
leged statements  as  to  the  security  of  the 
investment  were  so  extraordinary  that  a 
doubt '  naturally  arises  whether  they  were 
made,  especially  bn  view  of  Springer's  frank 
disclaimer  of  having  really  understood  the 
remarks  of  his  friend.  But  even  assuming 
that  they  were  made  in  just  the  form  Spring- 
er testified  to,  and  with  no  explanation,  still 
they  were  not  representations  on  which 
Springer  had  a  right  to  rely,  and  he  had 
an  equal  o^portunlt?  to  verify  them.  His 
failure  to  do  so  does  not  give  him  a  right  to 
be  changed  from  a  partner  In  the  enterprise 
to  a  creditor.  Pearce  t.  Carter,  3  Houst 
385. 

The  oiaster  was  rigbt  In  ezdoding  the 
claim. 

(3)  Exceptions  to  tbe  disallowance  by  the 
master  of  the  dalm  of  Elizabeth  C.  Ruley, 
executrix  of  William  W.  Raley,  deceased. 

WllUam  W.  Raley,  during  his  lifetime, 
filed  a  claim  against  the  defendant  com- 
jpany,  and  at  bis  death  his  executrix  was  suh- 
stltnted  as  daimont  The  dalm  Is  for  $6,700, 
made  up  of  items  of  "cash"  amounting  to  $7,- 
200  with  a  credit  thereon  of  $600.  The  rec- 
ord relating  to  this  claim  consists  of  minutes 
of  meetings  of  the  board  of  directors,  cash 
books,  vouchers,  checks  and  ledger  cards  of 
the  company,  reports  of  the  company  filed 
with  the  Insurance  Commissioner  of  the  state 
of  Delaware  for  the  years  1907  and  1908 
and  testimony  of  witnesses.  The  minutes  of 
tbe  board  of  directors  show  that  Ruley  was 
president  of  the  company  prior  to  and  dur- 
ing the  period  covered  by  the  claim ;  that  he 
resigned  as  such  president  on  March  16, 
1909,  and  as  a  director  two  days  later ;  that 
on  May  12, 1909,  he  presented  a  claim  to  the 
board  of  directors,  which  is  a  duplicate  of 
tbe  one  filed  by  bim  in  this  cause,  except  that 
tbe  items  in  tbe  claim  presented  to  the  board 
of  directors  were  charged  as  "advance  on 
a/c  of  delinquent  contingent  fund  a/c,"  in- 
stead of  "cash"  as  in  the  claim  filed  herein, 
and  tbe  credit  entered  as  "Amt  refunded," 
instead  of  "Cash,"  and  that  tbe  board  of  di- 
rectors, after  consulting  counsel  for  the  com- 
pany, refused  to  pay  the  claim  on  the  ground 
that  no  contract  had  been  entered  into  by  the 
company  with  Ruley  concerning  these  pay- 
ments. The  books  of  the  company  show  that 
on  the  dates  set  forth  In  the  claim  filed  the 
respective  amounts  were  received  by  the  com- 
pany from  Ruley;  that  at  tbe  time  tbe  i>ay- 


ments  were  made  Ruley  was  not  indebted  to 
the  company;  that  these  payments  were  ap- 
plied to  the  company's  contingent  fimd;  and 
that  they  were  charged  on  the  cash  books  of 
the  company  as  "advance  acct.  delinquent 
contingent  fund  account"  or  "pmts.  on 
contgt.  fund  of  delinquent  stock  pmts.,"  or 
"back  pmts.  on  stk.,"  or  "a/c  back  paymts," 
The  check  for  $500  credited  on  the  claim  is 
dated  November  9,  1908,  and  the  voucher,  In 
pursuance  of  which  this  check  was  issued, 
bad  Indorsed  thereon  "a/c  return  of  contin- 
gent fund  advances,"  was  signed  by  one  Wil- 
liams, assistant  treasurer,  and  marked  "Ap- 
proved" by  William  W.  Ruley  as  president. 
Tbe  entry  of  the  check  In  the  cash  book  is 
"Return  of  advance,  voucher  #8654."  The 
reports  of  the  company  for  the  years  1907 
and  1908  to  the  Insurance  Commissioner  of 
Delaware  show  that  Ruley,  as  president, 
made  the  affidavits  as  to  their  correctness, 
and  that  the  liability  of  the  company  for 
the  payments  made  by  Ruley  is  not  referred 
to  therein.  The  testimony  of  one  Smith,  who 
was  secretary  of  the  company  during  tbe 
period  covered  by  this  claim.  Is  that  there 
was  considerable  money  due  from  delinquent 
subscribers  to  stock  and  that  tbe  money  re- 
ceived from  Raley  was  put  In  the  contingent 
fond  to  ofTset  payments  due  at  that  time; 
that  be  assisted  Ruley  in  making  up  the  re- 
ports  to   the   Insurance   Commissioner   for 

1907  and  knew  that  the  money  paid  to 
the  company  by  Ruley,  which  at  that  time 
amounted  to  $5,000,  did  not  appear  in  the 
report  as  a  liability  of  the  company  to  Ru- 
ley. The  testimony  of  the  assistant  treas- 
urer was  that  Ruley  promptly  paid  his  stock 
subscriptions;  that  at  tbe  time  the  payments 
stated  In  tbe  claim  were  made  Ruley  was 
not  Indebted  to  the  company;  that  Ruley 
took  an  active  part  in  the  preparation  of 
the  company's  report  to  the  Insurance  Com- 
missioner of  Delaware  for  the  year  1908,  and 
that  be  (tbe  assistant  treasurer)  assisted  Ru- 
ley ;  that  the  contingent  fund  was  the  excess 
amount  received  from  the  sale  of  stock  above 
par ;  that  the  contingent  fund  was  not  kept 
separate  and  apart  from  the  general  assets 
of  the  company;  and  that  Item  "N'et  received 
for  surplus  fund  from  capital  stock"  in  the 
report  to  the  Insurance  Commissioner  for 

1908  was  greater  by  $6,700  by  reason  of  Ru- 
ley's  payments,  which  were  Included  therein. 

The  master  recommended  tbe  disallowance 
of  this  claim  and  exceptions  thereto  were 
taken  on  behalf  of  the  receivers  and  Ruley. 
The  receivers  excepted  because  the  master 
did  not  find  as  a  fact  that  the  payments 
made  by  Ruley  to  the  company  constituted  a 
voluntary  contribution.  Counsel  for  Ruley 
filed  a  number  of  exceptions,  but  their  gen- 
eral exception  and  the  exception  filed  by  the 
receivers  are  the  only  ones  considered. 

Herbert  H.  Ward  and  William  W.  Porter, 
for .  receivers.  Caleb  E.  Burchenal  and  Ran- 
dolph Sailer,  for  claimant 
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TH?  CHANCELLOE.  The  claim  of  Eliz- 
abeth 0.  Ruley,  executrix  of  William  W.  Ru- 
ley,  for  $6,700  havlDg  been  disallowed  by 
the  master,  several  exceptions  to  his  find- 
ing were  taken  by  the  claimant,  and  the 
receivers  have  also  filed  exceptions.  In  view 
of  the  conclusion  reached,  It  will  be  unneces- 
sary to  consider  any  of  the  exceptions  of  the 
claimant,  except  the  general  one  to  the  dls- 
allowiuice  of  the  claim,  and  the  exceptions  of 
the  receivers  to  the  effect  that  the  master 
should  have  found  that  the  payments  made 
by  Ruley  to  the  company  were  gifts  or  con- 
tributions to  the  company. 

[16]  The  basis  of  the  claim  is  that  at  the 
time  Ruley  paid  the  moneys  to  the  company 
there  was  money  due  the  company  from  the 
stockholders  who  were  lu  arrears  in  their 
payments  due  on  their  stock  to  which  they 
subscribed,  the  names  of  these  delinquent 
stockholders  not  having  tieen  disclosed  by 
the  proofs.  Fart  of  the  moneys  due  from 
such  stockholders  was  payable  to  the  contin- 
gent fund  Intended  for  use  In  extending  and 
maintaining  the  business  of  the  company. 
Ruley  paid  to  the  company  moneys  on  sever- 
al occasions,  and  the  wmiissa  bo  received 
were  treated  In  the  entries  upon  the  -cash- 
books  of  the  company  as  "advances"  by  Ru- 
ley on  account  of  such  arrears  due  from  said 
delinquent  stockholders.  I  consider  that  this 
ai^liee  to  all  the  moneys  paid  by  Ruley  to 
the  company,  as  contained  in  the  proof  of 
dalm,  although  the  language  of  all  the  en- 
tries Is  not  equally  specific  upon  this  point. 
It  appears,  then,  that  on  the  books  of  the 
company,  Ruley  not  being  then  indebted  to 
the  company,  advanced  at  various  times  mon- 
eys which  were  due  to  it  from  certain  undis- 
closed and  nnldentlfled  shareholders  of  the 
company.  Standing  alone,  entries  of  that 
kind  indicated  an  expectation  on  the  part  of 
Ruley  that  he  would  be  repaid  the  moneys 
BO  advanced,  and  such  an  expectation  is  in- 
consistent with  the  gift.  One  of  the  mean- 
ings of  the  word  "advance"  is  "a  loan"  and 
the  use  of  the  word  quite  naturally  imports 
a  reimbursement  and  the  relation  of  debtor 
and  creditor  may  be  implied  from  the  use  of 
the  word.  1  Cyc.  966;  Lafian  &  Band  Pow- 
der Cb.  V.  Biurkhardt,  97  U.  8.  110,  117,  24 
L.  Ed.  978. 

In  addition  to  this  it  appears  that  on  No- 
vember 0, 1908,  a  check  was  drawn  to  the  or- 
der of  Ruley  for  $500,  approved  by  him  as 
presidenti  signed  by  one  Williams,  agslstant 
treasurer,  checked  by  the  cashier  and  the 
vondier  with  it  says  that  it  was  a  payment 
"on  account  return  of  contingent  fund  ad- 
vances," and  Ruley  received  the  money  re- 
paid by  the  check.  This  payment  appears 
on  the  cash  book  at  the  company.  Wt^en 
Ruley  paid  into  the  treasury  of  the  company 
money  whldi  he  did  not  owe  to  it  (calling  it 
an  advance  on  account  of  the.  contingent 
fund),  and  afterwards  repaid  to  himself  as 
president,  or  was  repaid  by  the.  other  officers 


of  the  company,  part  of  the  money  so  paid 
by  Ruley,  the  natural  inference  is  that  the 
relation  of  debtor  and  creditor  arose.  The 
repayment  of  part,  or  at  least  the  receipt  of 
payment  of  such  money  by  one  advancing  it, 
is  consistent  only  with  the  original  intention 
of  a  loan  and  not  a  contribution  or  gift. 

The  entries  of  the  original  advances  and 
the  repayment  of  part  thereof  were  shown 
by  the  books  of  the  company.  These  books 
were  open  to  insi)ection  by  the  officers  and 
directors  and  were  audited  by  a  special  au- 
ditor, whose  duty  It  was  to  make  reports 
thereon  to  the  directors,  and  the  legal  effect 
of  these  entries  was  presumably  known  to 
all.  It  is  of  no  consequence,  then,  that  there 
was  no  other  entry  on  the  books  showing 
specifically  that  Ruley  was  a  creditor  of  the 
company  to  the  extent  of  the  advances  be- 
cause these  entries  in  the  cash  book  show 
that  fact.  For  the  same  reason  It  is  of  no 
consequence  that  there  is  no  averment  proved 
that  Ruley  actually  reported  to' the  board  of 
directors  these  particular  advances. 

There  are  circumstances  in  evldoice  t>otb 
for  and  against  the  above  conduslon,  and 
these  are  discussed  fully  in  the  master's  re- 
port and  in  the  briefs  submitted,  bat  after 
weighing  them  all  carefully  my  mind  comes 
back  to  the  evidence  of  Intuition  as  shown 
by  th^  actual,  undisputed  entries  on  the 
books.  These  entries  show  the  payment  of 
moneys  to  the  company  (a  fact  not  disputed) 
and  also  show  that  the  payments  were  ad- 
vances to  the  contingent  fund  of  the  com- 
pany, Ruley  not  being  then  Indebted  to  the 
company,  and  show  subsequent  payments  to 
him  of  money  expressly  S^ted  to  have  been 
paid  on  account  of  money  advanced  by  Ruley 
to  the  contingent  fund.         "\ 

[11]  As  before  stated,  I  am  ^  opinion  that 
the  legal  effect  of  the  transactions  betweoi 
Ruley  and  the  company,  respectjig  the  mon- 
ey, was  to  constitute  not  a  gift  bqt  a  loan. 

[1 2]  If  Ruley  bad  brought  an  adtlon  of  as- 
sumpsit against  tl»e  company  to  recover  the 
moneys  so  paid,  I  believe  that  the  evidence 
would  warrant  a  verdict  for  the  plaintiff  for 
the  full  amount  of  his  claim.  The  action  of 
assumpsit  is  equitable  In  its  ni.'"re,  ana  re- 
covery may  be  had  in  such  accA>a  whenever 
one  person  is  equitably  entitled  to  motley  in 
the  hands  of  another.  The  promise  of  repay- 
ment is  In  such  cases.  ' 

In  Burton  v.  Wharton,  4  Har.  296,  29S,  It 
was  said  of  the  action  of  assumpsit  for  mon^ 
ey  had  and  received.  In  a  suit  to  recover* 
from  a  defaulting  vendor  part  of  the  pur- 
chase price  paid:  "The  principle  of  this  ac- 
tion is  that  it  Is  not  according  to  equity  an^ 
good  conscience  that  the  defendant  shall  r<  - 
tain  the  money."  The  court  in  Guthrie  i  . 
Hyatt,  1  Har.  446,  said: 

"The  action  of  assumpsit  has  been  likened  i 
to  a  Mil  In  equity.  Whenever  a  man  has  li  i 
his  hands  money  belonging  to  another  whldb 
he  cannot  equitably  retain  and  he  ^th^ 
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Itromlaeg  or  the  law  can  raise  an  Implied 
promise  to  pay  it,  It  may  be  recoTered  in  this 
form  of  action." 

The  same  principle  is  more  broadly  stated 
in  Wright  V.  Wri^t,  2  Har.  360,  352,  thus: 

"It  is  a  general  principle,  that  it  a  person 
receives  money  belonging  to  another,  and  has 
no  legal  or  equitable  right  to  retain  It,  the 
law  deems  this  to  be  so  much  money  bad  and 
received  to  the  use  of  tbe  owner,  and  raises 
a  promise  by  implication  from  the  person 
receiving  it  to  pay  It  over." 

[13]  The  right  of  the  claimant  to  be  repaid 
money  advanced  to  the  company  should  not 
be  less  highly  respected  in  a  court  of  equity, 
than  in  a  court  of  law  having  regard  to  prin- 
ciples of  justice  and  right. 

[14]  Undue  weight  was  given  to  tbe  actual 
misstatements  in  the  reports  made  to  the  In- 
surance Commissioner  by  tbe  company,  which 
reports  were  sworn  tQ  by  Ruley,  and  to  a 
certain  extent  the  literal  efCect  of  those  re- 
ports was  inconsistent  with  the  existence  at 
the  time  tbe  reports  were  made  of  an  in- 
debtedness by  tbe  company  to  Ruley,  its  pres- 
ident But,  without  Justifying  tbe  making 
of  erroneous  reports,  it  is  only  f^ir  to  note 
that  there  were  other  inaccurades  in  these 
reports  which  indicate  that  the  reports  were 
intended  for  a  specific  purpose,  viz.,  to  sat- 
isfy tbe  Insurance  Commissioner,  and  not 
as  an  accurate  statement  of  all  the  affairs  of 
the  company,  Clearly  the  making  of  the-  re- 
ports by  Buley  was  not  Intended  as  a  waiver 
or  relinquishment  by  him  of  any  rights  he 
bad  against  the  company  by  reason  of  having 
made  advances  of  money  to  the  company. 
The  receipt  of  repayment  In  part  of  his  ad- 
vances clearly  negatives  a  waiver  or  relin- 
qnlshment  of  any  right 

I  am  constrained,  therefore,  to  disagree 
with  the  conclusions  of  tbe  learned  master, 
and  find  that  as  Ruley,  or  his  representative, 
could  have  maintained  an  action  of  assump- 
sit based  on  an  implied  agreement  to  repay 
the  money  advanced  by  him,  the  claim  made 
by  him  and  prosecuted  by  his  executrix 
should  be  allowed.  The  general  exception  to 
the  disallowance  of  the  claim  will  be  sustain- 
ed and  the  exception  of  the  receivers  disal- 
lowed. 

(84  vt  an 

CROSBT  T.  VBRMONT  ACCIDENT  INa 
CO. 

(Supreme  Court  of  Vermont     Addison.     July 
31,  ISll.) 

1.  INSUKASCK  (I  392*)— Waiver  op  Right  to 

FOBFEIT— ACCEPTANCK  OP  PbBMIDMS— PbOVI- 

8I0NS  or  PoucT. 

The  provisions  of  a  policy  of  accident  in- 
surance that  premiums  are  to  be  paid  on  or  be- 
fore the  first  day  of  each  month;  that  the  pay- 
ment of  a  premium  after  the  date  specified  on 
the  receipt  shall  not  continue  insurance  after 
the  date  for  payment  of  the  next  monthly  pre- 
mium ;   that  toe  acceptance  o{  any  past  due  pre- 


mium shall  be  optional  with  the  insurer  and 
shall  not  be  a  waiver  of  forfeiture  or  of  any  of 
the  insurer's  rights,  but  shall  have  the  same 
effect  as  if  a  new  application  had  been  made  and 
a  new  policy  issued  on  the  day  following  tbe  ac- 
ceptance, are  reasonable  and  valid. 

[Ed.   Note. — For  other  cases,   gee  Insurance, 
Cent  Dig.  |§  1041-1070:  Dec  Dig.  {  392.*] 

2.  Insurance  (|  136*)— Contbact— EJffeot  or 

Acceptance. 

In  the  absence  of  fraud,  an  Insured,  by 
signing  an  application,  accepting  a  policy,  and 
bringing  suit  thereon,  will  be  held  to  have  had 
notice  of,  to  have  understood,  and  to  have  agreed 
to  the  terms,  limitations,  and  condition's  contain- 
ed in  the  application  and  in  the  policy. 

[Ed.   Note. — For  other   cases,   sec   Insurance, 
Cent  Dig.  K  219-230;   Dec.  Dig.  |  136.*] 

8.  Insubance  (§  388*)— IKPLIED  Waives  as  to 
Default  in  Patvent  or  Pbeuiums— Insub- 
bb'b  Coubsk  of  Conuuct. 

An  insurer's  course  of  conduct  may  afford 
a  basis  for  a  reasonable  excuse  in  defaulting  a 
premium  when  due  and  a  ground  of  the  Insur- 
ed's reliance  that  forfeiture  will  not  be  asserted, 
but  a  course  of  action  which  Is  no  more  than 
action  within  the  express  terms  of  the  policy, 
will  not  have  that  effect 

[Ed.   Note. — For  other   cases,   see  Insurance, 
Cent  Dig.  iS  1026-1040;  Dec.  Dig.  f  388.*] 

4.  INSUBANCE    (S    146*)— iNBTBUCnON— PBOVI- 

aioNB  OF  Contbaot  Constbued. 

A  policy  of  accident  insurance  should  be 
interpreted  by  its  eontext  so  as  to  give  a  sensi- 
ble meaning  and  effect  to  all  its  provisions  if 
possible,  and  so  as  to  avoid  rendering  |>ortionB 
of  it  contradictory  and  inoperative  by  giving  ef- 
fect to  some  clauses  to  the  exclusion  of  otheis, 
and  it  is  the  doty  of  the  court  to  construe  it  so 
as  to  give  effect  to  and  harmonize  every  part 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  pig.  Sf  292-296;   Dec.  Dig.  $  146.*] 

5.  Insubance  (I  392*)— NONPATincNT  op  PBK- 
MiUMS— Reinstatement— Inswbeb's  IjIAbIL- 

ITX  AFTEB  DBFAUI.T. 

A  policy  of  accident  Insurance  provided  for 
a  monthly  payment  to  the  insured  upon  total 
loss  of  time  from  an  accident  which  should  whol- 
ly, and  continuously  from  its  date,  disable  him 
from  any  business  or  occupation,  and  if  injury 
therefrom  should  wholly  and  continuously,  from 
the  date  of  the  accident,  prevent  him  from  per- 
forming duties  pertaining  to  his  occupation. 
Premiums  were  required  to  be  paid  in  advance 
on  or  before  the  first  day  in  each  month  during 
the  continuance  of  the  policy,  and  on  each  or 
such  payments  the  plaintiff  was  insured  from 
tbe  date  of  the  contract  until  the  first  day  of 
the  next  calendar  month;  the  acceptance  of 
past  due  premiums  being  made  optional  with  the 
company,  and  not  in  any  case  to  be  a  waiver 
of  forifeiture,  but  to  have  the  same  effect  as  if  a 
new  application  had  been  made  and  a  new  policy 
issued  on  tbe  day  following  such  acceptance. 
Each  of  the  payments  on  the  policy  for  the  four 
months  from  February  was  made  after  the  first 
day  of  tbe  month  and  after  an  accident  on  June 
5t£,  the  insured  on  June  7th  sent  the  premium 
for  that  month  which  was  accepted  June  8th_  in 
ignorance  of  the  accident.  Ileld,  in  an  action 
on  the  policy,  that,  construing  its  provisions  to- 
gether, it  had  lapsed  from  Jtme  1st  until  its  re- 
newal on  June  sth,  and  that  as  to  the  accident 
which  occurred  during  that  time  the  plaintiff 
was  not  insured. 

[EM.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  1066-1070;  De<J.  Dig.  <  892.*] 

Exceptions  from  Addison  Connty  Court; 
Zed  S.  Stanton,  Judge. 
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Action  by  Ferdinand  M.  Crosby  against 
the  Vermont  Accident  Insurance  Company 
on  an  accident  Insurance  policy.  Judgment 
for  defendant,  and  plaintiff  excepts.  Af- 
firmed. 

Argued  before  KOWELL,  C;  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Charles  I.  Button,  for  plaintiff.  T.  W. 
Moloney,  for  defendant 

WA.TSON,  J.  The  policy  In  question  was 
Issued  April  2,  1907.  By  its  terms,  preml- 
oms  were  to  be  paid  by  the  Insured,  $1  iu 
advance  on  or  before  the  first  day  in  each 
month  during  the  continuance  of  the  policy ; 
and  by  such  payment  on  delivery  of  the 
policy  the  plaintiff  was  insured  from  12 
o'clock  noon  of  the  day/ the  contract  was 
dated  until  12  o'clock  noon  of  the  first  day 
of  the  next  calendar  month.  It  is  provided 
In  the  policy  "that  the  payment  of  any  pre- 
mium after  the  date  speciaed  on  the  premi- 
um receipt  shall  not  continue  this  insurance 
to  a  date  later  than  the  date  for  payment 
of  the  next  monthly  premium,  nor  shall  the 
acceptance  of  any  premium  after  It  Is  due 
be  construed  as  h  waiver  of  any  of  the  rights 
of  the  company  under  this  contract;"  also, 
"the  policy  is  issued  to  and  accepted  by  the 
Insured  subject  to  the  following  provisions: 
•  »  •  Reinstatement  B.  The  acceptance 
of  any  past-due  premium  is  optional  with 
the  company,  and  shall  not  in  any  case  be  a 
waiver  of  the  forefeitnre  of  this  contract 
but  shall  be  construed  to  have  the  same  ef- 
fect as  if  a  new  application  had  been  made 
and  a  new  policy  issued  on  the  day  following 
such  acceptance."  In  the  plalntlfTs  applica- 
tion for  the  insurance,  which  la  made  a  part 
of  the  policy,  he  states:  "I  hereby  apply  for 
a  i>oIicy  of  insurance  to  be  based  upon  the 
following  statements,  all  of  which  I  hereby 
warrant  to  be  complete  and  true;  and  In 
consideration  of  the  company  accepting 
monthly  premiums,  I  hereby  waive  all  no- 
tice (whether  required  by  statute  or  not) 
(1)  to  pay  such  premiums,  (2)  of  default  in 
payment  thereof,  and  (3)  of  forfeiture  of  the 
policy  for  nonpayment  of  such  premium,  and 
I  agree  if  any  of  the  such  statements  shall 
be  untrue,  or  If  said  waiver  of  notice  shall 
be  Inoperative,  or  if  I  fall  to  fulfill  any 
agreement  herein  made,  then,  in  either  case, 
said  policy  and  insurance  shall  be  null  and 
void;"  and  "I  further  agree  to  accept  the 
policy  subject  to  all  its  conditions,  and  to 
pay  the  monthly  premiums  of  one  and 
no/100  dollars  in  advance,  without  notice." 

The  premiums  were  paid  by  the  plaintiff 
according  to  the  terms  of  the  policy  tUl  Feb- 
mary,  1909.  For  that  month  the  payment 
was  made  on  February  8th;  for  March,  on 
March  eth;  for  April,  on  April  24th;  for 
May,  on  May  28th;  and  for  June,  on  June 
6th.  In  July  and  In  each  month  thenceforth 
dll  and  including  liovember,  the  premium 


was  paid  when  due.  On  June  5,  1909,  the 
plaintiff  then  In  default  of  payment  of  the 
premium  for  that  month,  was  injured  by 
accident,  resulting  in  his  total  and  absolute 
disablement  to  work  from  the  day  of  the  In- 
jury until  July  17th,  and  a  partial  disability 
from  the  latter  date  until  October  6,  1909. 
The  money  to  make  the  June  payment  was 
sent  by  the  plaintiff  June  Ttti,  but  it  was  not 
received  by  the  company  until  June  8th,  on 
whTch  day  its  receipt  therefor  was  given. 
The  plaintiff  did  not  then  inform  the  com- 
pany, nor  did  the  latter  know  at  the  time  it 
received  said  payment  and  gave  the  receipt 
therefor  that  the  plaintiff  had  been  injured. 
About  June  11th,  It  was  notified  by  tb« 
plaintiff    of  his  injury. 

The  plaintiff  contends  that  by  the  com- 
pany's acceptance  of  the  past-due  premiums 
In  the  months  of  February,  March,  April, 
and  May,  respectively,  1909,  as  above  stat- 
ed, he  was  led  to  believe  that  he  might  make 
pajonent  of- the  premium  at  any  time  during 
the  month  for  which  it  was  due,  and  tbat 
notwithstanding  the  premium  for  June  was 
overdue  and  unpaid  at  the  time  of  the  acci- 
dent the  company  Is  estopped  from  claiming 
that  the  policy  was  not  then  in  force.  Tet 
the  record  does  not  show  such  a  course  of 
conduct  on  the  part  of  the  company  as  gave 
the  plaintiff  Just  and  reasonable  ground  to 
infer  that  a  forfeiture  would  not  be  exacted. 

[1]  The  provisions  of  the  contract  respect- 
ing the  payment  of  premiums  at  stated  pe- 
riods in  advance,  the  ^ect  of  a  default 
therein,  the  option  of  the  insurer  to  receive 
past-due  premiums  and  the  effect  of  such 
acceptance,  are  material  and  reasonable  be- 
tween the  insurer  and  the  insured. 

[2]  And  in  the  absence  of  fraud  or  imposi- 
tion, the  plaintiff  by  signing  the  application, 
accepting  the  policy,  and  bringing  suit  on  It 
must  be  held  to  have  had  notice  of,  to  have 
understood,  and  to  have  agreed  to,  the  terms, 
limitations,- and  ccmditlons  contained  In  the 
application  and  in  the  policy.  Grace  ▼. 
Adams,  100  Mass.  905,  97  Am.  Dec.  117,  1 
Am.  Rep.  131;  Brown  v.  Mass.  Mut  Ufa 
Ins.  Co.,  S9  N.  H.  298,  47  Am.  Rep.  205. 

The  plaintiff  knew  that  unless  be  paid  the 
monthly  premium  in  advance  on  the  date 
specified,  the  policy  would  lapse  and  he 
would  be  without  protection  by  his  own 
fault  He  also  knew  the  effect  of  the  ac- 
ceptance of  past-due  premiums  by  the  com- 
pany in  the  exercise  of  its  optional  right  to 
be  as  expressly   stipulated  In  the  contract 

[S]  There  Is  no  doubt  that  the  course  of 
conduct  by  the  insurer  may  be  such  as  to 
afford  a  basis  for  a  reasonable  excuse  for 
defaulting  a  premium  wh«i  due.  But  to 
have-  that  effect  something  more  than  a 
course  of  action  within  the  express  terma 
of  the  policy — such  only  as  was  had  in  thla 
instance— Is  required.  It  must  be  a  coarse 
of  conduct  on  which  the  insured  had  a  right 
to  rely  as  giving  him  a  Just  and  reasonable 
ground  to  infer  that .  the  forfeiture  would 
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not  be  asserted.  Thompson  ▼.  Knickerbock- 
er Life  Ins.  Co.,  104  U.  S.  252,  26  V.  Ed.  765. 

It  Is  further  contended  that  since  the  pol- 
icy, by  section  1,  provides  Insurance  against 
total  loss  of  time,  and  by  section  2  against 
partial  disability  resulting  from  accidental 
means,  It  Is  the  loss  of  time  and  not  the  ac- 
cident that  mast  occur  during  the  life  of 
the  policy;  and  consequently  when  the  com- 
pany retained  the  premium  for  June  after 
It  learned  that  the  plaintiff  was  suffering 
total  loss  of  time  from  an  accident,  and 
when  later  it  accepted  the  premiums  for 
Jul;,  August,  September,  and  October,  If  it 
be  true,  as  the  company  claims,  that  the 
effect  of  receiving  such  premiums  was  the 
sanae  as  though  it  had  Issued  a  new  policy 
on  June  8th  the  company  became  liable  to 
pay  for  the  total  loss  of  time  resulting  from 
the  accident  from  which  It  knew  the  plaintiff 
was  then  suffering,  and  would  continue  to 
•offer,  and  can  claim  nonliability  for  only 
the  days  Intervening  between  the  accident 
and  the  reinstatement;  that  there  is  noth- 
ing in  the  policy  Indicating  that  the  acci- 
dent most  occur  within  the  life  of  the  policy. 
Section  1  provides  for  a  payment  of  (25  to 
the  Insured  "for  a  p^od  not  exceeding 
twelve  consecutive  months,  against  total  loss 
of  time,  resulting  directly  or  Independ^itly 
of  all  the  causes,  from  Itodttu  injuries  ef- 
fected through  ewtemfil,  violent,  and  aeei- 
dental  m«aiM,  and  which  wholly  and  con- 
tinuooaly,  from  date  of  accident,  disable  and 
prevent  the  insured  from  performing  every 
duty  pertaining  to  any  business  or  occupa- 
tion." By  section  2,  "or,  if  such  injuries 
■ball  wholly  and  continuously,  from  date  of 
accident,  disable  and  prevent  the  insured 
from  performing  one  or  more  dally  duties 
pertaining  to  his  occupation,  or  In  the  event 
of  like  disability,  immediately  following  total 
loss  of  time,  the  company  will  pay  the  in- 
sured for  the  period  for  such  partial  dis- 
ability, not  exceeding  six  consecutive  months; 
•  •  •  provided  the  maximum  period  for 
which  Indemnity  shall  be  paid  under  para- 
craphs  1  and  2,  for  any  Injury,  shall  not 
exceed  twelve  consecutive  months." 

[4]  If  any  doubt  exists  regarding  the  in- 
tended construction  of  these  two  sections.  In 
tbe  respect  named,  viewed  apart  from  the 
context,  such  doubt  vanishes  when  we  con- 
sider their  provisions,  as  we  must.  In  the 
light  of,  and  in  connection  with,  the  other 
provisions  of  the  contract  In  the  applica- 
tion the  plaintiff  stated  and  warranted  It  to 
be  true  that  he  had  not  been  disabled  by 
accident  or  illness  during  the  then  past  five 
years;  and  the  warranties  and  agreements  in 
the  application  formed  a  part  of  the  consid- 
eration of  the  contract.  This  statement  and 
-warranty  must  be  not  only  Ignored  in  the 
interpretation  of  sections  1  and  2  of  tbe  pol- 
icy contended  for  by  the  plaintiff,  but  they 
are  rmdered  contradictory  to  those  sections; 
for  how  can  it  be  said  that  It  Is  the  loss  of 


time  and  not  tbe  accident  tihat  must  occur 
during  the  life  of  the  policy,  when  the  plain- 
tiff's warranty  that  he  had  not  been  disabled 
by  accident  or  illness  during  the  preceding 
five  years  entered  into  the  basis  of  the  pol- 
icy. In  the  language  of  the  federal  Su- 
preme Court:  "By  every  sound  rule  of  con- 
struction, an  instrument  should  be  Inter- 
preted by  the  context,  so  as  if  possible  to 
give  a  sensible  meaning  and  effect  to  all  its 
provisions;  and  so  as  to  avoid  rendering  por- 
tions of  It  contradictory  and  Inoperative,  by 
giving  effect  to  some  clauses  to  the  exclusion 
of  others."  Ladd  v.  Ladd,  8  How.  10,  12  L. 
Ed.  967.  And  In  Hydeville  Co.  v.  Eagle  Rail- 
road &  Slate  Co.,  44  Vt  395,  it  is  said  to  be 
the  duty  of  the  court,  if  possible,  to  construe 
an  agreement  so  as  to  give  effect  to  every 
part,  and  from  the  parts  a  harmonious  whole. 

[6]  Applying  these  principles  of  construc- 
tion It  is  certain  that  by  a  fair  Interpretation 
of  the  policy '  the  bodily  injuries  Insured 
against  under  sections  1  and  2  must  have 
resulted  from  an  accident  which  occurred 
within  the  life  of  the  policy.  It  Is  equally 
certain  that  the  meaning  of  the  policy  in  this 
respect  was  not  different  after  the  reinstate- 
ment. Consequent  on  the  nonpayment  of 
the  premium  June  Ist,  when  due,  the  policy 
lapsed  and  was  thenceforth  without  force  as 
a  protection  to  the  plaintiff  or  as  an  obliga- 
tion against  the  company.  As  to  the  plain- 
tiff'  the  contract  ceased  to  exist  Under  It. 
he  had  no  legal  or  equitable  rights  against 
the  company,  and  could  not  have  in  the 
fnture  unless  the  latter,  in  the  exercise  of  its 
optional  right  should  accept  the  past-due 
premium,  thereby  breathing  new  life  into  tbe 
contract  This  the  company  did  on  June 
8th,  but  by  the  express  provisions  of  the 
policy  It  was  not  a  waiver  of  tbe  forfeiture 
— it  was  as  if  a  new  application  had  been 
made  and  a  new  policy  Issued  on  the  day  fol- 
lowing the  acceptance.  That  is,  in  effect  It 
became  a  new  contract  giving  new  Insur- 
ance, though  under  the  former  policy  restored 
to  full  vigor  as  of  the  day  last  named.  It 
follows  that  tbe  plaintiff  was  not  insured 
against  tbe  results  of  the  accident  which  oc- 
curred during  the  lapse  of  the  policy.  Lants 
V.  Vermont  Life  Ins.  Co.,  139  Pa.  646,  21 
Aa.  81,  10  L.  R.  A.  577,  23  Am.  St  Rep. 
202;  Pacific  Mut  Life  Ins.  Co.  v.  Oalbralth, 
115  Tenn.  471,  91  S.  W.  204,  112  Am.  St 
Rep.  862;  Teeter  v.  United  life  Ins.  Aaso., 
159  N.  r.  411,  54  N.  E.  72. 

Judgment  alBrmed. 


STATE  V.  MBRRILU 


(8S  Vt  8S) 


(Snpxeme  Court  of  Vermont     Chittenden. 

Aug.  9,   1911.) 

1.  VnrsmBSEB   (I  269*)— Ckoss-Bxahinatioh. 

In  a  prosecution  for  unlawfully  Belling  ale 
to  an  £3ks  Club  in  a  no-licsnse  city,  a  member 
and  trustee  of  the  club  was  called  by  tbe  state 
and  testified  as  to  the  character  of  the  organi- 
zation.   On  cross-examination  he  was  a8ke<:  what 
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were  the  dntiea  «f  a  trustee  as  to  the  purchase 
of  articles  for  the  association,  such  as  ale,  and 
as  to  a  transaction  by  which  a  person  claiming 
to  ]>e  a  brewery  agent  had  permission  to  send 
some  ale  to  the  club  gratuitously  in  order  to  se- 
cure its  patronage,  so  that  the  ale  shown  by  the 
state  to  hare  been  furnished  to  the  club  was 
that  offered  by  the  brewery,  which  was  the  only 
ale  received  by  the  club.  Held,  that  the  cross- 
examination  was  new  matter  so  as  to  make  the 
witness  accused's  witness  with  reference  thereto. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  949-954;  Dec  Dig.  i  269.*] 

2.  Criminal  I.^w  (§  670*)— TiOAir-OFFKBs  of 

EVIDEKCE. 

To  sustain  aa  exception  to  the  exclusion  of 
evidence,  the  offer  of  proof  must  be  sufficient  in 
form  and  substance  to  mal;e  Its  admissibility  ap- 
parent to  the  trial  court.   ' 

[B}d.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §|  1593-1596;  Dec.  Dig.  { 
670.*] 

3.  iNTOXiCATiNa    Liquors     (|    235*)  — Sale 
Without  Licensb— Admission  or  Evidence. 

In  a  prosecution  for  selling  ale  to  an  Eilks 
Olvb  in  a  no-license  city,  evidence  that  a  person 
claiming  to  represent  a  brewery  sent  some  ale  to 
the  club  to  advertise  the  brewery's  ale,  and  that 
that  was  the  only  ale  received  by  the  cinb,  was 
not  admissible;  it  not  beinp;  shown  that  the  par- 
ticular ale  was  shipped  to  the  club  by  the  brew- 
ery agent  without  accused's  agency. 

[Hd.  Note.— For  other  cases,  see  Intoxicating 
riqnora,  Dec.  Dig.  {  235.»] 

EzceptlonB  from  Chittenden  County  Court; 
Wlllard  W.  Miles,  Jndge. 

James  A.  Merrill  was  found  guilty  of  un- 
lawfully selling  Intoxicants,  and  be  excepts 
after  verdict  and  Judgment  Bxceptions 
oyerrnled. 

Argued  before  ROWELL,  O.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
BRS.  JJ. 

Henry  B.  Shaw.  State's  Atty.,  for  the 
State.    R.  B.  Brown  and  V.  A.  Bullard,  for 

respondent 

POWEiRS,  J.  Tbis  case  was  argued  and 
submitted  at  the  November  term,  1910.  Some 
time  thereafter,  at  the  instance  of  the  state, 
the  bill  of  exceptions  was  amended,  and,  at 
the  request  of  the  respondent,  the  case  was 
held  for  reargnment  on  the  amended  ex- 
ceptions. Subsequently  counsel  submitted  in 
writing  their  further  suggestions,  and  the 
same  have  been  considered. 

The  respondent  was  convicted  of  furnish- 
ing intoxicating  liquor  contrary  to  law.  He 
was  the  bolder  of  a  license  of  the  fourth 
class  (to  sell  liquors  to  retail  licensees),  grant- 
ed by  the  commissioners  of  the  city  of  Bur- 
lington. The  only  off^ise  relied  upon  by  the 
state  or  shown  by  the  evidence  was  the 
fuiiiishing  of  two  certain  barrels  of  bottled 
Balantyne  ale  to  the  Elks  Club,  so  called,  of 
the  city  of  Montpeller,  on  August  31,  1909. 
The  state's  evidence  tended  to  show  that  this 
ale  was  shipped  by  the  respondent  from  Bur- 
lington to  the  Elks  Club  at  Montpeller;  that 
the  Elks  Club  was  not  a  licensee,  and  that 
Montpeller  was  at  that  time  a  no-ltcense 
dty;    that  the  ale  was  duly  received  and 


used  by  said  dub;  and  that  It  was  the  only 
Balantyne  ale  had  or  used  by  the  dub  that 
year. 

Two  exceptions  only  are  celled  npon.  One 
raises  certain  constitutional  questions,  which 
are  admitted  to  be  the  same  as  those  Involved 
in  State  ▼.  Burlington  Drug  Co.,  84  Vt  247, 
78  Atl.  882,  a  case  argued  at  the  same  term 
and  since  decided  adversely  to  the  respond- 
ent's contentions. 

[1]  The  other  pertains  to  the  exclusion  of 
certain  testimony,  and  arose  in  this  way: 
Among  the  witnesses  Introduced  by  the  atate 
was  one  Therrlanit,  a  member  and  trustee  of 
the  Elks  Club.    This  witness  was  first  used 
by  the  state  merely  to  show  that  the  club 
had  no  license.    Later  In  the  trial  and  dur- 
ing its  opening  he  was  called  by  the  state 
and   gave  evidence  In   explanation   of    tlie 
character,  purposes,   membership,   orgranlza- 
tion,  and  government  of  the  club.     He  was 
cross-examined    somewhat    regarding    these 
matters;    and,  when  he  was  asked,  "What 
are  the  duties  of  the  trustees  with  reference 
to  the  purchase  of  articles  for  the  associa- 
tion, for  instance,  ale?"  objection  was  made, 
and  the  Attorney  General  said:    "Let  It  be 
understood  that  this  Is  the  defendant's  evi- 
dence.   1  suppose  It  la  In  order  to  let  Mr. 
Therrlanit  go  onT"    To  which  counsel  for 
the  respondent  replied,   "Yes;    tbat  is  cor- 
rect"    Whereupon  the   court  allowed   the 
question    and    the   examination   proceeded. 
The  witness  then  explained  somewbat  naore 
fnlly  the  manner  In  which  the  affairs  of  the 
club  were  managed,  and  after  covering  some 
other  unimportant  matten  referred  to  a  con- 
versation which  be  bad  had  with  one  Fessen- 
den.    Being  asked  for  whom  Feesenden  datm- 
ed  to  be  acting,  objection  was  made,  and  re- 
spondent's counsel  made  the  following  offer: 
"I  offer  to' show  by  the  witness  that  a  man 
by  the  name  of  Fessenden,  claiming  to  rep- 
resent   the    Baltintyne    Brewing    Company, 
asked   the  privilege  of   sending,   from   tlie 
brewery  In  New  York,  a  couple  of  barrels 
of  bottled  Balantyne  ale  as  a  gratuity  to  the 
E3ks;  that  he  explained  the  lengtb  of  time  it 
would  take  the  ale  to  come  from  New  York 
to  Montpeller,  and  tbat  it  would  be  ^ent  di- 
rect from  the  brewery;  that  It  was  given  by 
the  brewing  company  for  the  purpose  of  in- 
ducing the  order  of  Elks  to  send  orders  di- 
rect to  their  brewery  for  their  goods;   and 
that  he  also  explained  the  length  of  time 
before  which  they  wanted  goods  they  would 
need  to  order  them,  and  either  furnished  or 
agreed  to  furnish  the  witness  with  the  prop- 
er address  from  which  to  order  these  goods. 
And  we  shall  further  offer  to  show  that  the 
bottled  ale  that  has  been  testified  to  by  the 
witness  Pine  was  this  ale  that  his  man  of- 
fered to  furnish  from  the  Balantyne  Brew- 
ing Company;  that  It  was  the  only  order  ot 
that  kind  that  the  order  of  Elks  had  daring 
that  season."    Thereupon  the  Attorney  Gen- 
eral remarked :  "I  would  like  to  know  if  the 
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gmtlemaa  azpects  to  couple  this  wltb  erl- 
duoe  that  the  ale  was  the  ale  sent  from 
Borlington  as  the  state's  evidence  tends  to 
show?"  To  which  respondent's  counsri  re- 
plied: "When  we  get  to  that  part  of  the 
case,  we  will  make  our  offers."  The  objec- 
tion was  sustained,  the  offer  excluded,  and  the 
respondent  excepted. 

It  Is  apparent  that  the  evidence  covered  by 
this  offer  cannot  be  classed  as  cross-examina- 
tion. The  subject-matter  thereof  bad  not  In 
any  way  been  alluded  to  in  the  direct  ex- 
amination of  the  witness.  It  was  new  mat- 
ter in  the  investigation  of  which  the  respond- 
ent's counsel  made  the  witness  his  own,  and 
this  Is  80  without  regard  to  his  practical 
admission  to  that  effect  The  mllng  of  the 
court  therefore  Is  to  be  tested  by  the  suf- 
ficiency of  the  offer,  and  the  rule  governing 
a  cross-examination  has  no  application. 

[2]  In  order  to  afford  a  sufficient  predicate 
for  an  available  exception  to  Its  exclusion, 
an  offer  must  be  sufficient  In  form  and  sub- 
stance to  make  the  admissibility  of  the  ten- 
dered evidence  apparent  to  the  trial  court 
Without  this,  there  will  be  no  error  in  its 
rejection. 

[3]  The  evidence  embraced  within  the  offer 
under  consideration  was  wholly  valueless  un- 
less it  tended  to  contradict  the  evidence 
showing  a  delivery  of  the  ale  by  the  respond- 
ent, or  to  80  modify  or  explain  the  transac- 
tion as  to  eliminate  its  criminality.  If,  in 
fact,  this  ale  was  shipped  to  the  club  from 
or  by  the  brewing  company,  evidence  thereof 
was  pertinent  and  Important  If,  on  the  oth- 
tx  hand.  It  was  actually  shipped  to  the  club 
by  the  respondent,  though  in  consummation 
of  Fessenden's  promise  and  by  some  arrange- 
ment with  him.  It  was  an  Illegal  furnishing, 
since  it  Was  not  and  is  not  now  claimed  that 
Fessenden  was  a  licensee.  Standing  alone 
the  offer  fell  short  of  showing  the  admissibil- 
ity of  the  evidence.  It  went  far  enough  to 
show  that  the  ale  received  by  the  club  was 
the  ale  promised  by  Fessenden,  but  not  far 
enough  to  Indicate  that  it  was  shlpi)ed  or 
furnished  otherwise  than  as  the  state's  evi- 
dence tended  to  show. 

There  Is  no  etror,  and  the  respondent  takes 
nothing.    Let  execution  be  done. 


(»  yt  1) 
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3.  TuiAL  (f  174*>— DiBKonoH  or  ynnioT. 

A  motion  for  a  directed  verdict  most  state 
the  precise  grounds  on  whieh  it  .is  based,  and 
no  other  grounds  will  be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

ig.  §  898;  Dec.  TUt.  {  174. •] 

2.  CONTKACTB  (I  79*)— Past  GONSISKBATIOIf. 

If  the  considerstion  for  a  contract  moved 
directly  from  plsiatiff  to  defendant .  and  inured 
directly  to  defendant's,  benefit,  the  contract  is 


mg 


binding,  tboo^  made  upon  a  past  eonsideration, 
and  no  legal  obligation  previously  existed. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Gent  Dig.  H  857-^81;  Dee.  JMg.  I  79.*] 

3.  Contracts  (|  169*)  —  CoNSTatroTioH  —  Ex- 
trinsic MATTass. 

If  an  instrument  is  ambiguous  on  its  face, 
the  court  may  look  to  the  circmnstances  of  its 
execution  and  tlie  subject-matter  of  the  trans- 
action in  determiuing  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Oostracts, 
Cent  Dig.  {  752;  Dec.  Dig.  {  169.*] 

4.  GiTTS  (1 1*)— "Give." 

While  tlie  primary  meaning  of  the  word 
"^ve"  is  to  transfer  ownership  or  possession 
without  compensation,  it  has  a  secondary  popu- 
lar meaning  of  putting  into  another's  possession 
on  any  terms,  whether  for  a  consideration  or  ai 
a  gift. 

[Ed.  Not*.— For  othw  cases,  see  Gifts,  Dec 
Dig.  I  1.* 

For  other  definition^  see  Words  and  Phrases^ 
vol.  4,  p^  8094-S098J 

6.  BviDBKCK  ({  4G2*)— Pasoi.  SSvidkkcs— Bz- 
FLAimNO  Akbiouous  iNSTsmnnT. 

An  instrument  reciting  that  the  signer  has 
"this  day"  given  to  his  niece  $1,600  to  be  paid 
by  his  administrator,  being  in  consideration  of 
the  niece's  care  and  attention  during  the  signer's 
sickness,  is  sufficiently  ambiguous  on  its  face  as 
to  whetlier  the  instrameot  was  a  contract  to  pay 
for  services  or  a  gift  or  testamentary  disposi- 
tion to  admit  extrinsic  evidence  to  determine  Its 
bhxe  nature. 

[Ed.  Note.— For  other  cases,  see  BSvldoiee, 
Gent  Dig;  |  2185;  Dee.  Dig.  |  462.*] 

6.  TBIAIi    (f   82*}— RCOEFTION   OT   BVIOBROB— 

Objections— GiNEBAL  Objbctions. 

Objections  to  the  admission  of  evidence 
must  Indicate  the  precise  ground  of  objection, 
unless  the  evidence  cannot  be  material  or  rele- 
vant In  any  condition  of  the  case,  when  a  gen- 
eral objection  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  194-210;  Dec.  Dig.  {  82.*] 

7.  EXBOUTOSS  AHD  Adminibtbatobb  (|  2G3*)— 
Claims  Aoaimst  the  Statb— Actions— iir- 

STBUCTI0K8. 

On  the  trial  of  a  dispnted  claim  against  the 
estate  of  a  decedent  on  an  instrument  purporting 
to  give  plaintiff  a  certain  sum  payable  by  the 
administrator  for  the  care  and  attention  given 
intestate  during  his  sickness,  signed  by  intes- 
tate, it  was  emr  te  refuse  to  cfaiarge  that  if  ht 
signed,  the  instrument  with  intent  to  bind  his 
estate,  but  that  part  of  the  consideration  was 
love  and  affection  and  part  for  serrices  rendered 
with  the  understanding  that  thev  should  be  paid 
for,  the  jnry  could  separate  the  consideration 
and  determine  how  much  was  intended  for  serv- 
ices and  how  much  as  a  gift,  and  render  a  ver- 
dict for  the  value  of  the  serrices  and  disallow 
the  remainder;  the  instrument  being  ambignous 
and  subject  to  such  a  construction  under  the  evi 
dence. 

[Ed.  Note.— For  other  cases,  see  Elxecutors  and 
Administrators,  Dec.  IMg.  |  253.*] 

8.  E<XECUT0R8  AND  ADHINiaTBATOaS  (|  252*)— 

CLAiiia  Against  Ebtais— Contbaois— Oor- 

BIDEBATION. 

A  statement  in  an  instmment  ezeeated  I9 
intestate  givinir  his  niece  a  certain  sum  that  it 
was  "in  consideration  of  her  care  and  attention 
during  my  sickness"  was  prima  facie  evidence  ii 
an  action  thereon  against  the  estate  that  he  re- 
cdved  the  care  and  attention  stated  therein. 

[EJd.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Dec.  Dig.  {  252.*] 
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9.  CONTBAOTB     d     108*>-CONSIDEKATIOl«— 1«- 

OAUTT. 

Testator  Bigned  an  instrument  stating  that 
he  had  that  day  given  to  his  niece  a-  certain  sum 
to  be  paid  by  his  administrator  in  consideration 
of  the  niece's  care  and  attention  during  his  ill- 
ness. Held,  that  the  instrument  did  not  show 
an  illegal  consideration. 

[Eld.  Note.— For  other  cases,  see  Contract*, 
Dec.  Dig.  I  103.*] 

10.  WITNMSM    (S   177*>— OOMFBTllKOT— TKSTI- 
MONT    AOAINST     DECXDINT. 

Under  Acts  1908,  No.  64,  |  1,  amending  P. 
8.  1589,  and  providing  that  in  actions  where 
one  of  the  original  parties  to  the  contract  in 
issue  and  on  trial  is  dead  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor  ex- 
cept to  meet  the  testimony  of  living  witnesses 
picduced  against  him,  a  surviving  party  to  such 
a  contract  is  a  competent  witness  for  himself 
to  meet  or  explain  the  testinjony  of  living  wit- 
nesses as  to  facts  taking  place  before  as  well  as 
after  the  other  party's  death,  so  that  in  an  ac- 
tion against  an  estate  on  an  instrument  purport- 
ing to  have  been  signed  by  intestate,  in  which 
an  expert  witness  had  testified  to  show  that 
the  instrument  was  a  forgery,  plaintiff  could 
testify  as  to  letters  in  the  Instrument  being 
traced  over  by  intestate. 

[Ed.  Note.— For  other  casee,  see  Witnesses, 
Dec.  Dig.  i  177.»] 

Exceptions  from  Rutland  County  Gonrt; 
Fred  M.  Butler,  Judge. 

Appeal  to  Rutland  county  court  from  a  de- 
cision of  commissioners  in  probate  court  dis- 
allowing a  claim  presented  by  Kate  Spencer 
against  Jaryls  T.  Potter's  estate.  In  the 
county  court  the  plaintiff,  Kate  Spencer,  had 
Judgment  The  defendant  estate  excepted. 
Judgment  reversed,  and  cause  remanded. 

This  Is  an  appeal  from  the  decision  of 
commissioners  on  Jarvis  T.  Potter's  estate, 
disallowing  the  plaintiff's  claim  based  on  a 
written  instrument  dated  February  17,  1905, 
purporting  to  be  signed  by  the  testator,  and 
of  the  tenor  following:  "I  have  given  this 
day  to  my  niece,  Kate  Spencer,  the  sum  of 
fifteen  hundred  dollars  ($1500),  to  be  paid  by 
the  administrator  of  my  estate  at  my  de- 
cease. The  above  is  given  In  consideration  of 
ber  kind  care  and  attention  during  my  sick- 
ness in  her  home.  Her  Uncle  Jarvis  T.  Pot- 
ter." In  the  court  below  the  plaintiff  declar- 
ed in  special  assumpsit  on  said  instrument, 
and  the  defendant  pleaded  the  general  Issue, 
and  gave  notice  thereunder  that  it  should 
deny  the  execution  of  tlie  Instrument  by  the 
testator. 

The  testator  had  lived  many  years  In  Bur- 
lington and  Essex,  in  this  state,  and  was  a 
tin  peddler  and  later  a  farmer.  His  wife 
died  in  1903,  and  in  the  summer  of  1904  be 
went  to  Clarendon,  where  he  lived  ever  aft- 
er, and  where  he  had  a  half-brother,  John 
Bpencer,  and  numerous  other  relatives,  among 
whom  were  Sarah  R.  Spencer  Hoag,  the  ex- 
ecutrix, and  Albert  H.  Spencer,  children  of 
John  Spencer.  The  plaintiff  is  the  wife  of 
Albert  H.  Spencer.  The  testator  lived  with 
his  brother  John  till  some  time  In  July,  1904, 
and  then  for  a  few  weeks  in  July  and  August 
of  that  year  be  boarded  with  the  plaintiff 


and  ber  basband.  He  left  their  borne  the 
15th  of  August,  and  boarded  at  the  borne  of 
another  relative,  W.  P.  Horton,  tUl  Septem- 
ber 8,  1905.  John  Spencer  and  Albert  H. 
Spencer  and  his  wife  lived  in  the  village  of 
Bast  Clarendon,  and  Horton  lived  in  the 
village  of  Clarendon  Flats.  The  executrix, 
Sarah  R.  Spencer  Hoag,  was  not  married  till 
after  the  testator  died,  and  lived  in  the  same 
house  with  her  father.  The  testator  was  ac- 
customed to  visit  frequently  at  the  homes  of 
his  relatives.  He  was  84  years  old  when  he 
died  in  January,  1909,  and  was  without  oc- 
cupation what  time  he  lived  in  Clarendon. 
When  be  was  boarding  at  Horton's,  he  went 
to  East  Clarendon  rather  frequently,  and 
when  there  visited  at  Albert  H.  Spencer's 
and  at  the  home  of  the  executrix;  their 
houses  being  near  each  other.  The  plaintiff 
claimed,  and  her  testimony  tended  to  show, 
that  at  some  time  In  the  fall  of  1904  the  tes- 
tator came  to  her  house  frequently,  some- 
times staying  overnight,  and  that  at  some 
time  that  year  be  was  sick  there  with  a 
bard  cold,  complained  of  pain  in  his  chest, 
was  feverish,  and  confined  to  his  bed  most  of 
the  time  for  a  week  or  more,  during  which 
time  she  and  ber  husband  waited  upon  and 
cared  for  him,  the  plaintiff  taking  the  prin- 
cipal care  during  the  day  and  her  husband 
during  the  night.  The  plaintiff's  testimony 
also  tended  to  show  that  some  time  before 
February,  1905,  the  testator  was  sick  at  ber 
house  about  10  days,  and  suffered  pain  in  his 
bowels,  and  had  diarrhea  so  that  the  sheets 
of  his  bed  bad  to  be  changed  occasionally, 
and  that  she  and  ber  husband  took  care  of 
him  by  day,  she  being  with  him  constantly, 
in  and  out  of  the  room  occasionally;  that 
some  time  in  1904  or  1905 — ^the  witness 
thought  along  in  1905  in  the  summer  be- 
cause he  was  on  a  road  cart ;-  that  anyway  It 
was  not  sleighing — ^Dr.  Blossom  called  at 
the  plaintiff's  when  the  testator  was  there 
with  bowel  trouble,  and  he  testified  that  he 
then  asked  the  testator  If  he  was  having 
good  care,  and  that  be  said  he  was,  very 
good,  that  "this  little  girl  (meaning  the 
plaintiff)  is  taking  excellent  care  of  me,  and 
she  shall  have  her  pay  for  it"  The  plain- 
tiff's testimony  further  tended  to  show  that 
the  testator  was  In  quite  feeble  health,  and 
visited  her  house  quite  frequently,  and  tiiat 
on  different  occasions  she  had  assisted  and 
cared  for  him,  but  that  the  occasions  above 
referred  to  were  the  only  ones  of  prolonged 
illness,  for  the  extent  of  which  care  refer- 
ence Is  made  to  the  transcript,  which  is  made 
controlling. 

It  was  dalmed  from  the  testimony  that 
for  some  time  from  and  after  June,  19(^,  the 
relations  between  the  testator  and  the  plain- 
tiff were  not  friendly.  The  transcript  la  re- 
ferred to  as  showing  on  what  the  claim  is 
based.  The  testator  made  a  will  after  the 
date  of  the  instrument  in  suit,  by  which  he 
i  distributed  his  estate,  amounting,  to  between 
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^,000  and  $6,000,  among  bis  relattves  Into 
24  parts,  leaving  one  cent  to  the  plaintUTs 
husband.  The  defendant  claimed  that  It  was 
never  expected  nor  nnderstood  that  the  care 
during  the  testator's  sickness  at  the  plain- 
tiff's bouse  should  be  paid  for,  and  that  sacb 
services  as  were  rendered  were  oat  of  person- 
al regard  and  because  of  relationship,  and 
while  the  testator  was  there  on  a  visit 

There  was  considerable  testimony  on  both 
sides  on  the  question  of  the  genuineness  of 
the  signature  to  said  Instrument,  a  number 
of  the  plaintiff's  witnesses  testifying  their 
opinion  that  it  was  genuine,  and  a  number 
of  the  defendant's  that  it  was  not  genuine. 
The  instrument  was  admitted  "under  objec- 
tion and  exception  by  the  defendant"  The 
defendant  claimed,  and  its  testimony  tended 
to  show,  that  on  October  26,  1904,  the  testa- 
tor made  a  gift  to  the  plaintiff  of  $100,  for 
which  she  executed  a  receipt,  which  Is  re- 
ferred to.  The  plalntMTs  husband  testifled 
that  the  signature  to  said  Instrument  is  the 
genuine  signatnre  of  the  testator.  On  cross- 
examination  he  testifled  that  a  few  A&ya  aft- 
er October  6,  1906,  he  delivered  a  package  to 
the  testator  and  got  his  signatnre  to  a  re- 
ceipt therefor,  and  that  later  the  testator  de- 
manded to  know  what  the  paper  was  that 
he  signed,  and  wanted  to  see  it,  bnt  that  the 
husband  did  not  show  It  to  him.  The  defend- 
ant then  produced  the  receipt  and  put  it  Into 
the  case,  and  In  that  connection  claimed  that 
the  signature  thereto  was  procured  by  Spen- 
cer and  used  by  him  or  some  one  else  as  a 
model  from  which  to  copy  the  testator's  sig- 
natnre onto  the  Instrument  In  suit  On 
Spencer's  redirect  examination  the  plaintiff 
introduced  a  letter  dated  June  2,  1906,  with 
documents  pinned  to  it  for  the  purpose  of 
showing  that  the  defendant's  claim  was  not 
correct,  and  to  show  that  in  June,  1906,  the 
tnstnunent  in  suit  was  in  exlsten'ce,  and 
had  been  stibmltted  to  an  attorney  in  Cornell 
nniverBlty  for  his  opinion,  and  the  letter  and 
the  documents  pinned  to  it  were  limited  to 
that  purpose.  Said  letter  purported  to  come 
from  the  law  ofllce  of  Henry  L.  Allen,  Hom- 
orsrine,  N.  Y.,  and  was  addressed  to  "George 
Alvord,  City."  In  it  Mr.  Allen,  the  writer, 
said  be  had  examined  the  Instrument  left 
with  him  by  AlTord  the  other  day,  and  had 
examined  some  of  the  authorities  on  that 
subject,  some  of  which  he  Indorsed  on  a 
separate  sheet  together  with  the  instrument 
and  his  opinion  thereon.  Pinned  to  the  let- 
ter were  two  separate  sheets  containing  a 
copy  of  the  instrument,  citation,  and  discus- 
sion of  legal  authorities,  and  an  opinion  that 
the  instrument  is  valid  and  enforceable. 
Spencer  had  testified  that  the  plaintiff  had 
a  relative  in  the  state  of  New  York  named 
Oeorge  Alvord,  to  whom  said  instrument  was 
sent,  and  that  Alvord  had  submitted  It  to 
Eenry  Allen,  an  attorney,  for  an  opinion, 
and  that  Alvord  sent  said  ietter  and  sheets 
In  a  letter  of  his.  To  their  admission  the  de- 
fendant objected  and  excepted. 

The  defendant  called  an  expert  in  hand-j 


writing  who  said,  speaking  about  what  b* 
noticed  under  the  glass  and  in  an  oilarged 
photograph  in  the  words,  "Her  Unde,"  that 
they  looked  as  if  they  had  been  written 
over  twice;  that  some  of  the  lines  are  fol- 
lowed quite  accurately,  and  in  other  places 
you  could  see  where  the  second  stroke  of  the 
pen  ran  away  from  the  first  partr-r-ran  off 
the  track  as  it  were — ^had  that  effect  about 
it;  that  he  saw  two  aitches  there,  looking 
as  if  one  had  been  made  right  over  the  other. 
The  plaintiffs'  testimony  tended  to  show  that 
all  of  said  Instrument  except  the  words, 
"Her  Uncle,  Jarvis  T.  Potter,"  was  in  her 
handvrrltlng,  and  that  those  words  were  la 
the  testator's  hand. 

In  rebuttal  the  plaintiff  was  called  and 
asked  whether  she  could  explain  the  appear- 
ance of  tracing  to  which  the  defendant's  ex- 
pert had  testified  and  how  It  came  about  and 
she  said  she  could.  The  defendant  objected 
to  her  competency.  The  court  ruled  that  her 
testimony  should  be  confined  to  negativing 
the  testimony  of  the  expert  in  that  respect 
and  that  she  should  not  testify  who  wrote 
the  testator's  name.  The  defendant  excepted 
to  her  being  permitted  to  testify  at  all.  She 
was  .then  asked  whether  she  was  present 
when  the  words,  "Her  Uncle,  Jarvis  T.  Pot- 
ter," were  written,  to  which  the  defendant 
objected,  but  she  was  permitted  to  answer 
that  she  was,  to  which  the  defendant  except- 
ed. Her  attention  was  then  called  to  the 
expert's  testimony  about  tracing,  and  she 
was  asked  whether  the  person  who  wrote 
the  words,  "Jarvis  T.  Potter,"  used  more 
than  one  pen  in  writing  then^,  and  she  said 
"He  did,  the  person  did,"  to  which  the  de- 
fendant objected,  even  though  cautioned  by 
the  attorney.  The  court  said  it  would  let 
that  stand,  and  the  defendant  excepted  to  the 
answer,  "He  did."  Counsel  then  asked  wit- 
ness with  what  kind  of  a  pen  be  started  to 
write,  saying  that  he  referred  to  the  person 
who  wrote.  The  defendant  excepted  to  the 
us  of  the.  word  "he,"  and  the  court  ruled 
"be"  and  "she"  should  be  left  out  She  was 
thm  permitted  to  testify  that  the  person 
started  to  write  with  a  fine  pen,  and  then 
changed  to  a  stub  pen,  and  commenced  at  the 
beginning  and  wrote  all  the  words  with  it; 
that  neither  she  nor  any  one  else  to  her 
knowledge  traced  any  of  those  words,  and 
that  she  did  not  write  any  part  of  them,  to 
all  which  the  defendant  objected  and  ex- 
cepted. 

The  defoidant  moved'  for  a  verdict  because 
the  contract  set  up  in  the  declaration  is 
sought  to  be  proved  by  the  contested  instru- 
ment itself,  which  is  no  evidence  of  a  con- 
tract, as  it  was  written  after  the  two  occa- 
sions of  sickness  occurred,  and  there  is  no 
proof  tliat  at  the  time  the  services  were  ren- 
dered and  the  care  given  it  was  understood 
and  expected  that  they  were  to  be  paid  for, 
and  so  thay  would  constitute  only  a  past 
consideration,  a  past  voluntary  considera- 
tion, which  would  not  support  a  subsequent 
promise  to  pay,  and  because  the  considerar 
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Hon  In  the  instroment  Itself  shows  that  It  la 
oot  ralld,  and  because  the  InstrumeDt  shovro 
on  its  face  that  it  Is  not  a  contract  to  pay, 
but  only  an  attempted  testamentary  disposi- 
tion and  therefore  no  contract — an  attempted 
gift  Inter  vivos  to  take  place  after  death, 
and  therefore  no  gift.  The  motion  was  over- 
ruled and  the  defendant  excepted. 

The  defendant  asked  the  court  to  charge 
Hiat  if  the  jury  should  be  convinced  by  a 
fair  balance  of  the  evidence  that  the  testator 
signed  said  instrument  understandingly,  and 
with  the  intention  of  binding  his  estate,  but 
Oiat  part  of  the  consideration  was  kindly 
feeling,  love,  and  affection,  and  part  was 
for  services  rendered  with  the  understand- 
ing at  the  time  that  they  were  to  be  paid 
for,  then  and  in  that  case  the  Jury  could 
separate  the  consideration,  and  determine 
how  much  was  intoided  to  be  for  services 
and  bow  mnch  as  a  mere  gift  or  gratuity, 
and  render  a  verdict  for  so  nnich  only  as 
was  Intended  for  services,  and  disallow  the 
rest  The  court  refused  to  charge  as  re- 
quested, to  which  the  defendant  excepted. 
The  court  submitted  to  the  Jury  to  find 
whether  the  testator  made,  signed,  and  de- 
livered said  instrument  as  a  contract  under- 
stand ingly,'  and  whether  it  was  accepted  by 
the  plaintiff  as  sach.  Then  it  instructed 
them  on  the  question  of  consideration,  and 
told  them  that  every  contract  in  order  to  be 
enforceable  must  have  a  valuable  considera- 
tion; that  love  and  affection  are  not  enough; 
that  the  testator  must  have  received  some 
sabstantial  benefit  for  which  he  expected, 
or  ought  to  have  expected,  to-  pay,  and  that 
the  plaintiff  must  have  performed  some  sub- 
stantial service  for  which  she  had  a  right  to 
expect  some  compensation  in  return;  that 
said  instrument  states  a  consideration,  and 
that,  nncontested,  a  statement  In  a  contract 
amounts  to  prima  facie  evidence  of  such  a 
consideration  as'  the  instrument  states;  that 
this  consideration  must  not  consist  of  gratu- 
ity nor  love,  but  of  some  substantial  service 
for  which  the  plaintiff  expected,  and  was 
legally  entitled  to,  compensation;  that  as  the 
instrument  itself  states  the  consideration.  If 
the  testator  signed  It,  and  did  it  understand- 
ingly, then,  if  the  kind  care  and  attention 
mentioned  in  it  were  valuable  to  him,  the 
oonsideration  was  sufficient. 

On  the  question  of  Inadequacy  Of  consid- 
eration the  court  charged  that  mere  in- 
adequacy would  not  defeat  the  Instrument 
nor  void  the  consequences  of  signing  it,  if 
signed  understandingly  and  delivered  as  a 
contract  and  accepted  as  such,  and  the  con- 
sideration was  valuable;  but  that  if  it  was 
intended  as  a  mortuary  gift,  and  the  parties 
■0  understood  It,  then  It  was  not  a  contract 
bnt  a  gift;  that  the  statement  of  care  and 
attention  tontained  therein  tended  to  show 
a  valuable  consideration,  and  was  prlnoa 
fkde  evidence  of  the  care  and  attention 
therein  stated;  that  Inadequacy  might,  how- 
ever, teni  to  show  fraud  or  mistake  In  ob- 


taining the  instrument,  or  that  it  was  not 
delivered  nor  Intended  to  have  effect  as  a. 
contract;  that  if  the  testator  signed  it,  and 
it  went  into  the  plaintiff's  possession  and  re- 
mained there,  the  presumption  arose  that 
such  an  agreement  was-  entered  Into  as  it 
purports  to  evidence,  but  that  this  presump- 
tion could  be  rebutted,  and  that  the  drcum- 
'Stances  surrounding  the  parties  at  the  time, 
the  age  and  physical  condition  of  the  testa- 
tor, and  the  inadequacy  of  consideration,  if 
any,  were  to  be  considered  as  tending  to 
show  that  the  Instrument  was  procured  by 
fraud  or  mistake  or  was  never  delivered  as 
a  contract,  and  was  never  Intended  by  the 
parties  to  become  operative;  that  if  the 
plaintiff  failed  to  satisfy  them  that  the  par- 
ties intended  that  the  instrument  should  be 
t^wrative  as  a  contract,  and  that  It  was  de- 
livered and  accepted  as  sncb,  without  fraud 
or  mistake,  she  could  not  recover;  that  it 
must  have  beoi  knowingly  and  nnderstand- 
Ingly  made  and  delivered  as  a  contract  be- 
tween the  parties,  not  as  a  gift  causa  mortis, 
to  take  effect  at  tbe  testator's  death,  bnt  as 
a  real  transaction,  understood  and  Intended 
as  a  contract  between  the  parties.  The  de- 
fendant excited  to  what  the  court  charged 
about  the  instrument  containing  language 
prima  fade  Implying  consideration,  for  that 
the  language  shows  that  the  consideration 
was  not  legal. 

Argued  before  BOWEXjL,  C  J.,  and  MUN- 
80N,  WATSON,  HASBiim)N,  and  POW- 
E2R8,  JJ. 

T.  W.  Moloney  and  3.  A.  Merrill,  for  plain- 
tiff.   M.  a  Webber,  for  defendant 

ROWBLLk  a  X  The  defendant  daiine 
that  the  court  erred  In  overruling  lbs  mo- 
tion for  a  verdict  because  the  instrument  de- 
clared upon  Is  not  a  note,  contract,  nor  an 
agreement  to  pay,  but  Is  either  an  attempted 
testamentary  disposition  or  an,  attempted  gift 
Inter  vivos  or  causa  mortis;  that,  considered 
as  a  testamentary  disposition,  it  Is  void  for 
want  of  proper  execution;  consldned  as  an 
attempted  gift  inter  vivos,  it  is  void  because 
It  Is  not  to  vest  till  after  the  death  of  tlte 
donor;  and  considered  as  a  gift  causa  mor- 
tis, it  is  ineffective  because  not  given  in 
contemplation  of  death,  the  donor  not  tben 
being  sick,  and  not  dying  till  four  years  aft- 
erward& 

[1]  Aa  far  aa  this  dalm  Includes  elonents 
not  contained  in  the  motion,  it  will  not  be 
considered,. for  such  a  motion  must  state  the 
predse  grounds  on  whidi  it  is  based,  and  no 
others  should  be  considered,  nor  were  consid- 
ered here  aa  far  as  an;>ears.  State  v.  Nulty, 
57  Vt  543;  Bic^ford  vi  Travelers'  Ins.  Oo, 
87  Tt  418,  82  Aa  230;  State  v.  Dyer,  67  Vt. 
690,  82  AU.  814. 

[2h  nierefore  we  shall  consider  only  the 
grounds  stated  in  the  motion,  the  first  of 
which  is,  in  substance  and  effect,  thait  tb« 
instrument  declared  upon  cannot  be  proved 
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by  Itself,  as  attemptefl,  because  It.  is  no  evi- 
dence of  a  contract,  as  It  was  written  after 
tbe  two  occasions  of  sidcness  referred  to; 
and,  as  tbere  Is  no  proof  that  at  tbe  time  the 
serrloes  were  rendered  and  the  care  given  It 
was  understood  and  expected  that  tbey  were 
to  be  paid  for,  they  \Vould  constltate  only  a 
past  voluntary  consideration,  whldi  would 
not  support  a  subsequent  promise  to  pay. 
But  this  proportion  Is  not  maintainable,  as 
shown  by  Booths  r.  ntzpatrldc,  36  Vt  681, 
where  It  Is  held  that,  though  no  legal  obliga- 
tion ever  previously  existed,  yet,  if  the  con- 
sideration, even  without  request,  moves  di- 
rectly from  the  plaintiff  to  the  defendant, 
and  Innres  directly  to  the  defendant's  bene- 
fit,  the  promise  is  binding  though  made  up- 
on a  past  consideration.  Here  there  was 
such  a  consideration  as  the  motion  assumes 
for  its  own  purposes,  and  as  the  court  had  a 
right  to  take  It  as  assuming. 

The  other  grounds  Of  the  motion  are  that 
tbe  consideration  in  the  instrument  Itself 
shows  that  it  is  not  valid,  and  that  the  in- 
strument shows  on  Its  face  that  it  is  not  a 
contract  to  pay,  Imt  only  an  attempted  te»- 
talnentaty  disposition  and  therefore  no  coii- 
tract— 4n  attonpted  gift  Inter  vivos  to  take 
effect  after  death,  and  therefore  no  gift 

tl]  This  part' of  the  motion  confined  the 
court  to  an  Intnpretatlon  of  the  instrument 
without  extrinsic  aid;  whereas,  if  It  is  am- 
MgMus  on  its  face  and  capable  of  two  mean- 
ings. It  ^as  the  right  and  duty  of  the  court 
to  look  beyond  the  Instrument  to  tbte  dr- 
cumstancee  of  Its  origin  and  execution  aud 
the  subject-matter  of  the  transaction,  that 
It  might  the  better  ascertain  the  sense  of  the 
lan^age  used. 

Tbe  question  is,  therefore,  whether  the  in- 
strument is  ambiguous  on  its  face  in  respect 
of  being  a  contract,  binding  upon  the  defend- 
ant estate,  Instead  of  being  a  gift  or  a  testa- 
mentary disposition,  not  binding  upon   the 
estate.   The  defendant  argues  that  the  words 
"give^'  and  "gift"  bave  a  well-defined  mean- 
ing in  law,  and  imply  a  gratuity,  the  very 
opposite  of  an  obligation  to  pay;    that  the 
words,  "I  have  given,"  contained  in  the  In- 
strument, define  a  completed  act,  or  one  that 
the  person  using  tbe  words  contemplated  as 
a  completed  act;  that  the  words,  "The  above 
Is  given,"  are  of  the  same  force  and  effect, 
but  that  there  was  no  transfer  of  the  money, 
as  that  was  postponed  till  the  death  of  the 
donor,  when  it  was  to  be  paid  out  of  liis 
estate;  that  plainly  nothing  was  transferred 
at  the  time  exe^t  the  Instrument  Itself, 
whicb  must  have  been  tbe  thing  the  testator 
bad  In  mind  when  he  said,  "I  have  given 
tfate  day,"  and,  "The  above  is  given";  that 
the  only  word  in  the  Instrument  in  any^  way 
significant  of  a  contract  is  the  word,  "con- 
sideration," but  that  this  word  as  there  used 
does  not  Import  a  contract,  for  It  must  be 
construed  in  connection,  and  to  consist  with 
tbe  other  words  of  the  instrument,  and  thus 
construed  it  means  the  reason  of  the  gift,  the 


moving  cause ;  that  were  this  a  bequest  in  a 
will  It  might  be  worded,  "I  give  to  my  nlece^ 
Kate  Spencer,  tbe  sum  of  fifteen  hundred  dol- 
lars. The  above  fa  •given  In  consideration 
of  her  kind  care  and  attention  during  my 
sld^ness  in  her  home,"  which  could  not  be 
construed  as  the  recognition  of  a  legal  ob- 
ligation, but  only  as  the  acknowledgment  of 
a  kindness;  that  in  an  Instrument  which  In 
all  other  respects  is  In  tbe  form  and  lan- 
guage of  a  gift  or  bequest  the  use  of  tbe 
words,  "kind  care  and  attention,"  and  "con- 
sideration," does  not  import  a  contract  ob- 
ligation, but  Is  entirely  consistent  with  the 
other  language  in  the  instrument  as  import- 
ing a  gift,  while.  If  construed  as  signifying 
a  contract,  those  words  S.re  entirely  opposed 
in  sense  to  the  rest  of  the  Instrument,  and 
therefore  should  be  construed  to  consist  with 
the  rest  of  it,  and  not  in  a  way  to  do  violence 
to  its  plain  meaning. 

[4]  But  it  cannot  be  said,  as  claimed,  that 
the  word  "give"  has  a  well-defined  meaning 
In  law,  and  implies  a  gratuity,  the  very 
opposite  of  an  obligation  to  pay,  for,  though 
Its  primary  sense  is  to  transfer  to  the  pos- 
session or  ovmership  of  another  without  com- 
pensatloni  yet  it  has  a  secondary  sense  in 
popular  usage,  in  which  It  means  to  put  into 
another's  possession  by  any  means  and  on 
any  terms.  Thus,  according  to  one  diction- 
ary, it  means  to  deliver' or  exchange  for  a 
consideration;  deliver  as  an  equivalent  or  in 
requital,  recompense,  or  reward;  piay,  as,  to 
give  a  good  i>rlce,  to  give  good  wages.  Ac- 
cording to  another,  it  is  constantly  used  of 
that  iwhlch  is  paid  as  a  price  or  transferred 
as  an  equivalent  Nor  do  the  words,  "I  have 
given  this  day,"  necessarily  define  an  act  that 
the  writer  contemplated  as  completed,  for, 
though  of  themselves  they  denote  recent  past 
time,  yet,  when  taken  with  the  words,  "Hie 
above  is  given,"  which  denote  present  tlme^ 
they  may  as  well  mean  present  time  as  past 
time.  Nor  Is  it  certain  that  the  instrument 
Itself  was  the  thing  the  writer  had  in  mind 
wh«i  he  used  those  words,  for  they  may 
quite  as  well  be  construed  to  Indicate  that 
tie  had  the  money  in  mind,  as  the  word  above 
in,  "The  above  is  given,"  can  hardly  be  said 
to  refer  to  the  Instrument,  which  was  not 
alMve,  Instead  of  to  the  money,  the  mention 
of  which  was  above.  Neither  is  it  clear  that 
the  word  "consideration,"  admittedly  sig- 
nificant of  a  contract  does  not  Import  what 
it  signifies,  but  means  only  the  reason  tor 
the  gift  as  it  is  assumptively  called  the 
moving  cause;  for  the  writer  called  the  kind 
care  and  attention  he  had  received  at  the 
hands  of  the  plaintiff  a  consideration  for 
th^  money  he  directed  to  be  paid  to  her  out 
of  his  estate,  the  amount  of  which  care  and 
attention  may  have  been  abundantly  suf- 
ficient to  merit  the  sum  named,  for  aught 
tbe  instrument  itself  shows,  and  It  cannot  be 
said  that  such  services  cannot  constitute  a 
valuable  consideration  for  a  promise  to  pay 
for  them. 
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The  defendant  refers  to  many  cases  in  sup- 
port of  Its  contention;  but  It  may  be  said 
in  a  general  way  that  one  decision  as  to  the 
sense  In  which  words  are  nsed  cannot  be  re- 
garded as  of  much  worth  to  guide  a  subse- 
quent decision  unless  the  circumstances  are 
similar  and  the  words  practically  identical. 
It  is  to  be  borne  in  mind  that  the  question 
here  Is  whether  the  instrument  is  ambiguous 
on  Its  face  so  as  to  let  in  evidence  of  extrin- 
sic facts  in  aid  of  its  Interpretation.  In  de- 
ciding tills  question,  evidence  of  such  facts 
cannot  be  considered,  though,  in  the  case,  a 
thing  that  the  defendant  does  not  have  In 
mind,  for  it  refers  freely  to  such  evidence  in 
support  of  its  claim.  And  herein  lies  the 
difference  between  this  case  and  some  of  the 
cases  upon  which  the  defendant  especially  re- 
lies. Thus  In  Hamor  v.  Moore's  Adm'r,  8 
Ohio  St  239,  the  Instrument  was  construed 
with  the  aid  of  extrinsic  facts  found  on  trial. 
So  In  Forbes  T.  Williams,  16  111.  App.  305, 
the  meatlon  of  services  in  the  Instrumeht  as 
a  consideration  was  held  to  be  a  sham,  as 
shown  by  the  evidence. 

[I]  But  it  is  unnecessary  further  to  consid- 
er the  cases  referred  to,  for  we  are  Batlsfiad 
that  the  Instrument  is  sufficiently  ambigu- 
ous on  its  face  to  let  In  evidence  of  extrin- 
sic facts  In  aid  of  its  Interpretation.  No 
question  is  made  concerning  the  relevancy  of 
the  testimony  on  that  point  nor  the  use  made 
of  it  The  motion  therefore  was  properly 
overruled. 

This  answers  the  further  contention  that 
the  Instrument  should  not  have  been  admit- 
ted In  evidence  as  tending  to  support  a  con- 
tract, because  it  Is  In  terms  an  attempted 
gift  or  testamentary  disposition  and  no  evi- 
dence of  a  contract 

It  is  contended  that  the  court  erred  In  ad- 
mitting the  letter  of  June  2,  1906,  from  Allen 
to  Alvord,  and  the  documents  pinned  there- 
to, because  not  admissible  for  the  purpose 
offered,  as  the  defendant  bad  not  opened  up 
Its  admission.  It  Is  conceded  that,  in  view 
of  the  defendant's  claim  that  the  receipt  for 
the  package  was  procured  for  the  purpose  of 
using  the  testator's  signature  thereto  as  a 
model,  the  plaintiff  could  show  by  proper  evi- 
dence that  the  Instrument  was  already  In  ex- 
istence; but  contended  that  she  could  not 
Import  said  letter  Into  the  case,  as  it  bad  no 
probative  force  in  Itself,  and  was  betwen 
persons  not  parties  here;  that  the  purpose 
was  to  show  the  date  of  the  letter,  but  that 
there  Is  no  proof  of  the  authenticity  of  the 
letter  nor  that  it  was  ever  written  by  Allen 
and  received  by  Alvord,  nor  that  the  date  was 
correct ;  that  the  most  the  testimony  showed 
was  that  plaintiff's  husband  said  he  received 
the  letter  in  one  from  Alvord;  that  It  la.  In 
effect,  the  testimony  of  Allen  as  to  the  valid- 
ity of  the  Instmment;  and  that  It  was  not 
necessary  to  resort  to  the  letter  and  the 
accompanying  documents  in  order  to  get  evi- 
dence before  the  Jury  that  the  Instrument 
was  In  existence  before  October  6,  190^  for 


plaintUTB  husband  had  already  testified  that 
he  saw  the  Instrument  from  two  to  six 
months  after  February  17,  1905. 

[8]  It  is  to  be  noticed  that  no  ground  of 
objection  was  stated  to  the  admission  of  this 
letter  and  the  accompanying  documents,  the 
exceptions  showing  only  that  "to  their  admis- 
sion the  defendant  objected  and  excepted." 
This  court  has  had  frequent  occasion  of 
late  to  state  and  enforce  the  rule  in  respect 
of  such  exceptions.  The  last  time  was  In 
Townshend  v.  Townsbend,  84  Vt  319,  79  Atl. 
388,  where  it  is  held  to  be  the  general  rule 
that  objections  to  the  admission  of  testimony 
must  be  such  as  to  Indicate  the  precise 
point  that  the  court  Is  asked  to  rule  upon; 
but  that  this  rule  -has  its  exceptions,  one  of 
which  Is,  when  the  offered  evidence  cannot 
be  material  nor  relevant  la  any  state  of  the 
case,  and  that  la  apparent  on  the  face  of 
the  question  asked  or  the  offer  made,  a  geit- 
oral  objection  is  sufficient  Mr.  WIgmore 
says  that  "the  cardinal  principal,  no  sooner 
repeated  by  courts  than  forgotten  by  coonael, 
is  that  a  general  objection,  if  overruled,  can- 
not avail,"  and  "that  the  only  modification  of 
this  broad  rule  is  that,  if  on  the  face  of  the 
evidence  In  Its  relatl(»i  to  the  rest  of  the  case 
there  appears  no  purpose  whatever  for  which 
It  could  have  been  admissible^  then  a  gen- 
eral objection,  though  overruled,  will  be 
deemed  to  have  been  sufficient"  And  he  8iw- 
talns  his  statement  of  the  rule  and  its  modi- 
fication by  reference  to  many  cases.  1  Wig. 
£!v.  i  18,  p.  67  et  seq.  Applying  this  rnle  to 
this  exception.  It  Is  manifest  that  It  cannot 
prevail. 

[7]  The  defendant  requested  the  court  to 
charge  that  If  the  Jury  was  convinced  that 
the  testator  signed  the  instrument  nnder- 
standlngly  and  with  the  intent  to  bind  his  es- 
tate, but  that  part  of  the  consideration  was 
kindly  feeling,  love,  and  affection,  and  part 
was  for  services  rendered  with  the  under- 
standing that  they  should  be  paid  for,  then 
the  Jury  could  separate  the  consideration, 
and  determine  bow  much  was  intended  to  be 
for  services  and  bow  much  to  be  a  gift  or 
gratuity,  and  render  a  verdict  for  the  serv- 
ices and  disallow  the  rest.  The  court  sboold 
have  complied  with  this  request  on  the 
strength  of  Frost  v.  Frost's  Estate,  33  Vt 
839,  which  was  assumpsit  by  a  sister  against 
the  estate  of  her  brother  for  work  and  labor 
done  and  performed  by  her  in  and  about  the 
business  of  keeping  his  bouse'  for  about  six 
years  next  before  his  death.  The  case  made 
by  the  plaintiff  was  that  she  went  to  keep 
house  for  her  brother  at  bis  special  Instance 
and  request,  nothing  being  said  about  htt 
services  nor  pay  therefoiF  for  more  than  a 
year,  when  he  called  her  Into  his  room  one 
day  and  gave  her  bis  note  for  $800,  payable 
on  demand  with  Interest  and  said  to  her, 
"That  is  for  your  first  year's  services,  and  I 
will  give  you  a  similar  note  yearly  as  long 
as  you  live  with  me  and  keep  my  house," 
and  told  her  to  remember  that  she  coul$  not 
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be  benefited  by  that  note  nor  by  otbera  that 
he  gave  her  wiille  he  Itred,  as  it  was  for  her 
support  If  she  outlived  him.  The  plaintiff 
claimed  that  the  1300  a  year,  which  she 
sought  to  recover,  was  the  stipulated  consid- 
eiratlon  for  her  services,  and  the  court 
cha):ged  that,  If  that  was  so,  she  was  entitled 
to  recover  what  she  claimed.  But  the  de- 
fendant claimed  that  its  testimony  tended  to 
show  that  the  alleged  contract  was  a  mere 
promise  to  give  the  plaintiff  $300  a  year  out 
of  the  promisor's  estate  after  his  death,  and 
that  no  part  of  it  was  really  a  compensation 
for  her  services;  but  that,  if  that  was  not 
80,  yet  it  might  properly  be  viewed  that  the 
contract  was  in  part  founded  on  the  plaln- 
tifTs  services  and  in  part  on  a  gratuity  to 
take  effect  after  the  Intestate's  death,  and 
that  the  contract  was  divisible,  so  that  the 
plaintiff  might  recover  what  was  Intended  as 
.  compensation,  and  net  what  was  intended  as 
a  gift.  The  court  charged  against  recovery  if 
defendant's  first  claim  was  found  to  be  true, 
but  refused  to  charge  on  the  subject  of  its 
second  claim,  but  charged  that,  if  the  con- 
tract was  not  valid,  the  plaintiff  could  re- 
cover the  value  of  her  services  under  the 
common  counts.  This  court  held  that  the 
testimony  might  well  be  regarded  as  tending 
to  show  that  the  contract  was  in  part  a 
promise  of  a  gratuity,  and  that  the  trial 
court  should  have  instructed  the  Jury  ac- 
cordingly, If  the  contract  was  divisible,  which 
the  court  held  it  to  be.  In  discussing  that 
question  the  court  said  that,  if  the  parties 
understood  and  agreed  that  it  was  partly  a 
contract  to  pay  the  plaintiff  for  her  work 
and  partly  a  gratuity  to  provide  for  her  out 
of  her  brother's  estate,  the  law  must  adapt 
itself  to  that  intention;  that,  the  parties  not 
having  severed  these  amounts,  It  was  for  the 
Jury  to  separate  them,  and  to  allow  the  plain- 
tiff for  her  services  what  was  Just  and  fair 
according  to  the  spirit  of  the  contract  and 
the  meaning  of  the  parties.  The  court  re- 
ferred to  Parish  v.  Stone,  14  Pick.  (Mass.) 
198,  25  Am.  Dec.  378,  as  directly  in  point  and 
a  most  satisfactory  erposltlon  of  the  law. 
That  was  an  appeal  from  a  probate  decree 
allowing  an  account  presented  by  the  defend- 
ant as  executor  of  the  last  wUl  of  the  tes- 
tator. The  defendant  was  allowed  in  his  ad- 
ministration account  as  due  to  himself,  the 
amount  of  a  $600  promissory  note  signed  by 
the  testator  and  payable  in  one  year  after 
his  death.  It-  appeared  that  the  defendant 
was  the  son-in-law  of  the  testator.  The  note 
was  proved  to  have  been  made  during  the 
testator's  last  sickness,  and  as  well  for  the 
purpose  of  compensating  the  defendant  for 
certain  services  as  for  equalizing  more  effec- 
tually the  distribution  of  the  testator's  prop- 
erty among  his  children .  than  was  done  by 
his  will  previously  executed  and  afterwards 
estabUshed.  The  Jury  wae  Instructed  to  in- 
quire whether  there  was  any  legal  considera- 
tion for  the  note,  and,  if  so,  to  what  extent 
and  it  found  that  there  was  such  a  consid- 


eration on  account  of  services  rendered  to  the 
amount  of  $115.  The  question  was  whether 
Judgment  should  be  entered  for  the  amount 
thus  found,  or  for  the  full  amount  of  the 
note ;  and  it  was  adjudged  that  It  should  be 
entered  for  the  amount  found.  The  court, 
ctirefully  distinguishing  between  failure  of 
consideration  and  want  of  consideration,  de- 
duced from  the  cases  the  rule  that  whm  a 
note  is  not  given  upon  any  one  consideration 
that,  whether  good  or  not  or  falls  or  not, 
goes  to  tiie  wliole  note  at  the  time  it  was 
made,  but  was  given  for  two  considerations, 
each  going  to  a  distinct  part  of  the  note,  and 
one  is  a  consideration  that  the  law  deems 
valid  and  sufficient  to  support  the  contract 
and  the  other  not,  then  the  contract  shall  be 
apportioned,  and  the  holder  shall  recover  to 
the  extent  of  the  valid  consideration  and  no 
further ;  and  that  in  the  application  of  this 
principle  there  is  no  reason  why  it  should 
depend  upon  the  state  of  the  evidence  show- 
ing that  the  different  parts  can  be  ascertain- 
ed by  computation ;  that  Is,  whether  the  evi- 
dence shows  them  to  be  respectively  liquidat- 
ed or  otherwise,  and  that  the  fact,  what 
amount  Is  upon  one  consideration  and  what 
upon  the  other,  like  every  other  questionable 
fact,  should  be  settled  by  the  Jury  upon  the 
evidence. 

But  the  plaintiff  contends  that  there  is  no 
testimony  tending  to  show  that  there  was 
any  consideration  for  the  instrument  except 
the  consideration  expressed  in  it,  that  there 
Is  no  evidence  tending  to  show  that  the  in- 
strument was  by  the  plaintiff's  procurement 
made  for  a  larger  sum  than  the  signer  un- 
derstood, and  none  to  show  any  failure  of 
consideration  from  the  understanding  of  the 
parties,  and  nothing  to  show  ability  by  com- 
putation to  fix  the  amount  that  should  be  de- 
ducted, and  therefore  that  the  defendant  was 
not  entitled  to  a  compliance  with  Its  request, 
and  that  Glddlngs  v.  Glddlngs,  51  Vt  227, 
31  Am.  Rep.  682,  and  Porter  v.  Evart's  Es- 
tate, 81  Vt.  517,  71  Atl.  722,  are  conclusive 
against  the  defendant  on  this  point 

But  it  is  no  answer  to  say  that  there  is 
nottting  to  show  that  there  was  any  consid- 
eration for  the  instrument  except  the  con- 
sideration expressed  in  it,  if  that  considera- 
tion is  apportionable  and  the  promise,  if 
any,  is  divisible,  as  we  think  they  are;  for, 
as  we  have  seen,  the  instrument  is  sufficient- 
ly ambiguous  on  its  face  to  let  in  evidence 
of  extrinsic  facts  In  aid  of  its  interpreta- 
tion; and  such  evidence  was  let  In,  and  in 
the  Ught  of  it  the  plaintiff  claimed  that  the 
instrument  should  be  interpreted  as  a  con- 
tract  to  pay  for  services  and  wholly  binding, 
while  the  defendant  claimed  that  it  should  be 
interpreted,  both  on  Its  face  and  in  the  light 
of  the  evidence,  as  a  mortuary  gift  and  noth- 
ing more,  and  bo  wholly  void;  hut,  it  not 
that,  then  it  should  be  interpreted  as  only 
parUy  for  services  and  partly  a  mortuary 
gift,  and  therefore  good  In  part  and  bad  for 
the  rest     And  we  think  the  instrument  is 
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eapaUe  of  ttelng  Oiru  interpreted  in  the  light 
«t  the  evidence  bb  well  aa  of  being  interpretr 
•d  as  all  one  tiling  or  all  the  other,  as  the 
case  was  pnt  to  the  Jury,  because,  for  one 
reason,  the  sum  of  $1,600  named  therein  is 
10  large  for  the  services  shown  to  have  been 
rendered  that  it  goes  to  prove  that  something 
more  than  compensation  was  intended. 

It  is  not,  however,  necessary  for  present 
purposes  to  determine  whether  or  not  there 
is  anything  to  show  that  the  plaintiff  pro- 
cared  the  instrument  to  be  made  for  a  larger 
sum  than  the  signer  Intended,  for  the  ques- 
tion now  being  considered  does  not  hinge 
upon  that  Nor  is  it  material  that  there  is 
no  failure  of  consideration,  nor  any  data  for 
computing  the  amount  to  be  deducted,  for 
this  is  not  a  question  of  failure  of  considera* 
tlon  but  of  want  of  consideration,  which  are 
very  dUTerent  propositions  in  law,  and  gov- 
erned by  different  rules,  and  consequently 
Olddlngs  V.  QiddlngB,  51  Vt  227,  31  Am.  Rep. 
682,  upon  which  the  plaintiff  so  much  relies, 
is  not  in  point,  for  what  is  there  said  about 
the  necessity  of  having  adequate  data  for 
fixing  by  computation  the  sum  to  be  deducted 
is  said  of  a  claimed  partial  failure  of  consid- 
eration, and  not  of  a  partial  want  of  consid- 
eration, as  here.  Nor  is  Porter  v.  Evart's 
Estate,  81  Vt  517,  71  Atl.  722,  upon  which 
the  plaintiff  also  relies,  in  point;  for  there 
the  Instrument,  which  was  in  part  a  contract 
obligation  and  in  part  in  the  nature  of  a 
mortuary  disposition,  showed  clearly  upon 
Its  face  the  division  between  the  two. 

The  defendant  relies  upon  Its  exception  to 
what  the  court  charged  about  the  Instrument 
containing  language  prima  fade  implying 
consideration,  for  that  the  language  shows 
that  the  consideration  was  not  legal.  There 
are  two  answers  to  this  exception.  One  is 
that  the  conrt  did  not  charge  that,  but  charg- 
ed that  the  instrument  stated  a  considera- 
tion, and  that,  uncontested,  a  statement  in  a 
contract  amounts  to  prima  facie  evidence  of 
such  a  consideration  as  the  instrument  states. 

[I]  That  means  in  this  case,  what  is  un- 
doubtedly true,  that  the  statement  of  consid- 
eration in  this  instrument  is  prima  fade  evi- 
dence against  the  testator's  estate  that  he  in 
fact  received  at  the  hands  of  the  plaintiff  the 
care  and  attention  stated  therein.  But  the 
conrt  did  not  charge  that  that  was  enough  to 
sustain  the  instrument  as  a  contract,  for  It 
went  on  to  charge  what  more  was  neces- 
sary for  that,  to  which  no  exception  was 
taken. 

[II  The  other  answer  is  that  the  lang^uage 
of  the  instrument  does  not  show  tliat  the 
consideration  was   not  legal. 

[II]  The  defendant  claims  that  the  plain- 
tiff was  not  competent  under  the  statute  to 
testify  at  all,  not  even  to  the  extent  the 
court  ruled  that  she  was,  namely,  to  negative. 
the  testimony  of  the  defendant's  expert  in 
respect  of  tracing,  because  the  expert  gave 


no  testimony  that  the  plaintiff  oould  meet  er 
explain  by  testifying  with  regard  to  the  dt- 
cumstances  of  tlie  writing  of  the  signature; 
that  his  testimony  was  that  of  an  expert, 
glvoi  from  an  examination  of  the  instroment 
by  an  enlarged  photograph  and  under  the 
glass;  and  that  such  testimony  could  afford 
no  possible  ground  for  the  plaintiff  to  be  per- 
mitted to  testify  in  any  way  about  the  niak< 
Ing  of  the  instrument  nor  the  signing  of  it 
Under  P.  8. 1589,  the  pUIntiff  could  not  have 
testified  in  her  own  favor  except  to  meet  or 
explain  the  testimony  of  living  witnesses 
produced  against  lier  as  to  facts  and  circum- 
stances taking  place  after  the  death  of  the 
testator.  This  section  was  amended  by  Acts 
1U08,  No.  64,  i  1,  by  (Knitting  the  words  limit- 
ing the  exception  to  fticta  and  drcumstances 
taking  place  after  the  death  of  the  other 
party,  thereby  removing  the  time  limit  alto- 
gether, and  making  the  surviving  party  a- 
competent  witness  in  his  own  favor  to  meet 
or  explain  the  testimony  of  living'  witnesses 
produced  against  him  as  to  facts  and  dr^ 
CDmstahces  taking  place  before  the  death  of 
the  other  party  as  wdl  as  after. 

It  Is  considered,  therefore,  that  the  idain- 
.tiff  was  competent  to  testify  how  the  tradng 
happened  that  the  expert  saw,  for  that  met 
his  testimony,  whidi  related  to  a  fiict  taking 
place  before  the  death  of  the  testator,  and 
t«ided  to  sustain  the  defoidant's  claim  that 
the  testator's  signature  was  obtained  to  the 
receipt  for  the  purpose  of  tradng  it  on  the 
instrument  In  question,  and  tended  to  mm- 
tain  the  issue  ot  forgery  made  by  the  defend- 
ant But  whether  the  plaintiff  was  led  too 
far  by  counsel  in  this  behalf,  or  was  allowed 
by  the  court  to  go  too  far,  we  need  not  In- 
quire, for  it  is  certain  enough  that  drcum- 
stances can  never  again  combine  to  present 
the  same  question. 

Reversed  and  remanded. 


(108  M«.  KS) 

MARTIN  T.  BUSWELU 

(Supreme  Judicial  Conrt  of  Maine.    July  3, 
1911.) 

1.  EXSMFTIONS     (I     45*)— TOOI.8     AWD     IlCPLK- 
MEMS— OoMKON-LaW   RULK. 

At  common  law  neither  tools  necessary  for 
a  trade  or  occupation  nor  farm  implements 
were  exempt  from  attachment 

[Ed.  Note.— For  other  cades,  see  Exemptions, 
Cent.  Dig.  H  50-61 ;    Dec.  Dig.  $  45.»] 

2.  EKmrmoNS  (I  45*)— '^ooi.  Necbssabt  rOB 

THX  DEBTOB'B  TRADK  OB  OCCUPATIOM." 

A  potato  planter,  sprayer,  or  dig^r,  mount- 
ed on  wheels  and  drawn  by  animals,  is  not  ex- 
empt from  attachment,  under  Rev.  St  c.  83> 
i  64,  par.  6,  as  a  "tool  necessary  tor  the  debt- 
or's trade  or  occupation";  the  statute  not  being 
designed  to  protect  an  extensive  trade. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  gf  56-61 ;   Dec  Dig.  i  45.* 

For  other  definitions,  tee  Words  and  Phrases, 
vol.  8,  pp.  700O-700C;    7817.1 
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3.  EJjaBMPTioNB    (I  46*)— Abtiolm   Not   Bx- 

XICFT. 

A  potato  planter,  9iay«r,  or  diecer,  moant- 
«d  on  wheels  and  drawn  b;  animals,  is  not  ex- 
empt from  attachment,  nnder  Rev.  St.  c.  83,  S 
64,  par.  9,  exempting  one  plow,  one  cart  or  tmcR 
wttfon,  or  one  express  wa^on,  one  barrow,  one 
yoke  with  bows,  rings,  and  staples,  two  chains, 
and  one  mowing  machine. 

[E^.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  §|  50-61;   Dec.  Dig.  f  46.»] 

Beport  from  Supreme  jndidal  Oonrt,  Pea- 
obacot  County. 

Action  by  Edward  H.  Martin  against 
Charles  R.  Bnswell.  On  report  Plaintiff 
nonanited. 

Argned  before  EMERT,  O.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HALBT,  JJ. 

L.  B.  Waldron,  for  plaintiff.  W.  S.  Brown 
and  P.  A.  Hasty,  for  defendant 

SPEAR,  J.  Thla  Is  an  action  of  trespass 
against  an  officer  for  attaching  three  articles 
of  farming  husbandry,  to  wit:  One  potato 
planter,  one  potato  sprayer,  and  one  potato 
digger.  It  Is  agreed  that  the  plaintiff  is  a 
fanner  and  at  the  time  of  the  taking  of  the 
above  articles  of  property  was,  and  had  been 
for  many  years,  engaged  In  farming  as  his 
sole  business  and  occupation,  and  that  his 
principal  farm  crop  is  that  of  potatoes;  that 
he  plants  and  harvests  each  year  about  25 
acres  of  potatoes;  that  the  articles  attached 
were  purchased  and  used  for  the  pntpose  of 
farming  husbandry;  and  that  they  are  neces- 
sary articles  of  farm  husbandry  for  the  rais- 
ing of  large  quantities  of  potatoes. 

"It  Is  agreed  that,  if  in  the  opinion  of 
the  court  said  articles  so  attached  are  legal- 
^  attachable  for  debt,  the  plaintiff  Is  to  be- 
come nonsuit;  but,  If  nonattachable  or  ex- 
empt property,  then  defendant  Is  to  be  de- 
faulted, and  damages  should  be  assessed  at 
nisi  prlus." 

From  the  above  statement  It  Is  obvious 
that  the  only  question  involved  Is  whether 
the  articles  In  controversy  are  exempt  from 
attachment 

[1]  By  the  common  law  neither  the  tools 
necessary  for  a  trade  or  occupation  nor  the 
Implements  employed  In  farming  were  ex- 
empt from  attachment  At  a  very  early  day, 
however,  it  became  clearly  evident  to  law- 
makers and  law-glvers  that  It  was  against 
sound  public  policy  to  take  from  the  artisan 
or  the  husbandman  by  attachment  the  tools 
or  implements  by  the  use  of  which  alone  he 
could  i>erform  the  services  that  would  enable 
him  to  pay  his  debts  or  contribute  to  the  sup- 
port of  his  family.  We  therefore  find  the 
common  law  qualified  by  statute,  until  at  the 
present  time  the  modification  Is  operative  In 
nearly  every  common-law  Jurisdiction,  ex- 
empting from  attachment  the  tools  and  im- 
plements of  the  artisan  or  the  farmer,  neces- 
sary for  the  support  of  himself  and  family. 

Statutes  have  usually  been  enacted  declar- 


ing spedflcany  tbe  articles  exempt;  but  fhla 
mode  is  not  always  practicable  on  account  of 
the  large  number  of  tools  and  Implements 
that  might  be  necessary  to  the  execution  of 
a  particular  trade,  and  -  it  consequently  be- 
came necessary  to  specify  by  groups  or  class- 
es some  of  the  exemptions  of  the  debtor. 
The  plaintiff  dalms  statutory  exemption. 

It]  It  Is  therefore  evident  that  bis  con- 
tention must  stand  or  fall  upon  the  construc- 
tion of  paragraphs  6  and  9  of  section  64,  c. 
83,  R.  S.,  the  statutes  pertinent  to  the  ques- 
tions at  Issue.  Paragraph  6,  so  Car  as  ap- 
plicable to  the  case  at  bar,  exempts  to  tbe 
debtor,  in  a  group  or  dass,  "the  tools  neces- 
sary for  his  trade  or  occupation."  It  cannot 
be  successfully  contended  that  so  ponderous 
and  complicated  a  device  as  a  potato  planter, 
sprayer,  or  digger  Is  embraced  within  the 
phrase  "tools  necessary  for  his  trade  or  oc- 
cupation." While  this  statute  might  cover 
a  hoe,  a  rake,  a  scythe,  and  other  articles  of 
husbandry,  essential  to  the  operation  of  the 
farm,  to  the  extent  of  enabling  the  husband- 
man to  procure  a  living  for  himself  and 
famOy,  It  was  never  intended  that  Its  mean- 
ing should  be  so  expanded  as  to  include  the 
implements  or  machinery  by  means  of  which 
tbe  farmer  might  be  able  to  cultivate  the 
soil,  beyond  the  necessities  of  himself  and 
family,  to  the  extent  of  a  profit.  It  may  be 
of  thousands  of  dollars  annually.  As  bear- 
ing upon  this  conclusion,  see  Dalley  v.  May, 
5  Mass.  313;  Knox  v.  Chadboume,  28  Maine. 
160,  48  Am.  Dec.  487. 

But  In  the  agreed  statement  It  is  said  that 
the  article  attached  by  the  defendant  "are 
necessary  articles  of  husbandry  for  the  rais- 
ing of  large  quantities  of  potatoes."  The 
expression  "large  quantities,"  being  a  rela- 
tive term,  might  be  very  Indefinite,  were  It 
not  elsewhere  specified  that  the  plaintiff 
harvests  about  25  acres  of  potatoes  each 
year.  As  before  observed,  the  statute  of  ex- 
emptions has  its  foundation  In  the  prlndples 
of  public  policy.  It  aims  to  place  beyond  the 
reach  of  creditors  suffldent  of  nearly  every- 
thing to  enable  the  debtor  to  obtain  a  liveli- 
hood for  himself  and  family;  but  beyond 
this  the  statute  did  not  Intend  to  go.  It  did 
not  contemplate  as  "necessary  articles"  those 
which  enable  the  cultivation  of  25  acres  of 
one  crop.  We  think  the  true  interpretation 
of  the  statute  of  exemptions  Is  to  be  found  In 
Buckingham  v.  Billings,  13  Mass.  85,  in 
which  Sie  court  say :  "It  is  not  Intended  that 
he  shall  be  protected  in  carrying  on  an  ex- 
tensive trade,  with  a  large  capital  In  tools, 
while  his  creditors  may  be  suffering  for  the 
money  justly  due  them." 

[3]  It  IB  evident  that  tbe  plaintiff  cannot 
recover  under  a  proper  Interpretation  of  par- 
agraph 6.  The  only  other  statute  to  which  he 
can  advert  is  paragraph  9.  But  this  paragraph 
expressly  enumerates  what  articles  shall  be 
exempt,  thereby  excluding  all  others.    This 
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•nmneratlon  Is  aa  follows:  "One  plow,  one 
cart  or  track  wagon,  or  one  express  wagon, 
one  harrow,  one  yoke  with  bows,  ring  and 
staples,  two  chains  and  one  mowing  ma- 
chine." As  bearing  npon  the  intention  of 
the  Legislature,  It  is  proper  to  note  that  a 
mowing  machine  was  not  considered  exempt, 
under  either  paragraphs  6  or  9,  prior  to  18d7, 
when  it  was  made  exempt  by  positive  statute. 

But  the  mowing  machine-  bears  the  same 
relation  to  the  hand  scythe  that  the  potato 
digger  does  to  the  hoe.  The  hand  scythe  was 
nndoubtedly  exempt  under  paragraph  6,  but 
the  mowing  machine  not.  The  hoe  is  also 
undoubtedly  exempt  under  the  same  para- 
graph, but  the  potato  digger,  planter,  and 
sprayer  not  If  it  is  desirable  to  extend  the 
exemption  of  the  statute  to  these  last-named 
devices  it  Is  our  opinion  that  it  should  be 
done  by  the  Legislature,  not  by  the  court 

In  accordance  with  the  above  stipulation, 
the  entry-  must  be : 

Plaintiff  nonsuit 

(108  Ma.  W) 

STROUT  V.  JOT. 

(Supreme  Judicial  Court  of  Maine.    July  8, 
1911.) 
1.  GoiiTKACTS  (S  235*)— MEnirit. 

An  agreement  to  do  work  "for  the  sum  of 
|200,  to  be  paid  for  In  loam,"  at  a  fixed  rate  per 
yard,  gives  the  debtor  an  option  to  pay  in  caiah, 
tbouKh  the  loam  is  worth  more. 

FEd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ii  1101-1118;    Dec.  Dig.  i  235. •] 

'2.   DAHAOES  (g  120*)— MeASUBB— CONTBACTB. 

The  measure  of  damages  recoverable  on  a 
contract  to  pay  for  work  $200,  or  an  equivalent 
in  loam  at  a  fixed  rate  per  yard,  is  $200,  less  the 
value  of  loom  taken  under  the  contract 

[Ei.  Note. — For.  other  cases,  see  Damages, 
Dec.  Dig.  {  120.*] 

Action  by  Ora  O.  Strout  against  Horace 
D.  Joy.  Verdict  for  plaintiff,  and  defendant 
moves  for  a  new  trial.  Motion  sustained, 
unless  plaintiff  remit  part  of  recovery. 

Argued  before  EMERY,  0.  J.,  and  SPEAR, 
CORNISH,  KING,  BIRD,  and  HALEY,  JJ. 

Deasy  &  Lynam,  for  plaintiff.  Charles  H. 
Wood  and  George  E.  Googlns,  for  defendant 

SPEAR,  J.  Tb»  declaration  in  this  case 
contains  three  counts — one  for  a  breach  of 
contract;  one  upon  an  alleged  promise  of 
the  defendant  "to  sell  to  the  plaintiff  800 
cubic  yards  of  loam,  to  be  taken  from  the 
defendant's  land,"  at  25  cents  per  cubic  yard; 
and  one  in  assumpsit,  as  will  more  folly  ap- 
pear from  the  following  extracts,  upon  which 
the  counts  are  based,  to  wit: 

[1]  The  essence  of  the  contract  was  an 
agreement  on  the  part  of  the  plaintiff  to 
build  a  road  for  the  defendant  in  a  specified 
manner.  This  the  Jury  found  was  done  in 
accordance  with  the  contract  and  the  plain- 
tiff must  therefore  be  regarded  as  having 
executed  his  contract,  and  to  have  become 
entitled  to  the  compensation  agreed  upon  for 


so  doing.  The  amount  to  which  the  plaintiff 
was  entitled  for  the  performance  of  his  con- 
tract depended  upon  the  medium  in  which  he 
was  to  be  paid,  and  Is  the  issue  upon  which 
the  present  contention  has  been  raised.  Ar- 
ticle 3  of  the  contract  reads:  "Said  Strout 
agrees  to  complete  all  of  the  above  specified 
work  for  the  sum  of  $200,  to  be  paid  for  In 
loam  as  hereinafter  set  forth."  So  much  of 
article  4  as  is  pertinent  to  the  present  in- 
quiry reads:  "Said  Joy  agrees  to  pay  said 
Strout  for  building  said  road  and  bridge  as 
aforesaid  the  sum  of  $200,  the  same  to  l>e 
paid  for  In  loam  from  said  road  at  25  cents 
per  cubic  yard  and  as  said  loam  Is  removed 
by  said  Strout  *  •  •  Said  Strout  agrees 
to  remove  said  loam  as  rapidly  as  possible, 
and  win  hare  it  all  off  not  later  than  Jane 
16,  1909." 

Under  this  agreemmt  the  plaintiff  con- 
tended that  he  was  entitled  upon  the  com- 
pletion of  his  contract  to  800  yards  of  loam, 
or  the  value  thereof,  regardless  of  the  $200 
limit  as  the  value  of  the  work.  Upon  this 
theory  at  the  trial  he  asserted  that  the  loam 
in  wfaldi  be  was  to  be  paid  was  worth  50 
cents  per  yard,  and  recovered  a  verdict  of 
$350.50,  $150.50  in  excess  of  the  considera- 
tion named  in  the  contract  as  the  amount  In 
dollars  and  cents  for  which  be  was  to  do  the 
work.  The  defendant  contended  that  under 
the  contract  he  was  entitled  to  exercise  the 
option  of  paying  $200  In  money  or  letting 
the  defendant  remove  the  loam  as  an  equiva- 
lent of  money,  and  apply  it  to  the  payment 
of  $200  at  25  cents  per  cubic  yard. 

In  view  of  the  purpose,  subject-matter,  and 
language  of  the  contract  we  think  the  de- 
fendant's contention  must  prevail.  The  count 
upon  which  the  plaintiff  claims,  alleges  a 
promise  on  the  part  of  the  defendant  "to 
sell  to  the  plaintiff  800  cubic  yards  of  loam," 
etc.  We  do  not  think  the  contract  shows 
such  a  sale.  The  object  and  purpose  of  the 
contract  were  not  to  effect  a  sale  of  loam, 
but  the  construction  of  a  road.  The  thing 
to  be  done  was  the  building  of  a  road.  The 
amount  to  be  paid  for  doing  It  was  $200.  In- 
cident to  the  payment  of  the  $200.  the  de- 
fendant agreed  to  let  the  plaintiff  have  loam 
at  25  cents  per  yard  in  payment  in  full,  or 
pro  tanto  if  not  enough  loam,  and  the  plain- 
tiff agreed  to  take  it  and  remove  It  Aa 
money  is  a  standard  of  value  and  dirt  is  not, 
the  loam  must  be  regarded  as  an  equivalent 
of  money  at  26  cents  per  cubic  yard  In  its 
application  to  the  payment  of  the  $200. 

Now  it  is  apparent  that  rither  the  plain- 
tiff or  defendant  had  the  option  as  to  how 
this  $200  should  be  paid.  If  the  plaintiff 
had  the  option,  then  his  verdict  should  stand. 
If  the  defendant  had  the  option,  then  th* 
plaintiff's  verdict  should  be  reduced  to  com- 
ply with  the  terms  of  the  contract 

The  question  here  involved  seems  to  have 
been  fully  considered  and  settled  In  favor  of 
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the  defendant  In  Heywood  t.  Heywood,  42 
Me.  229,  66  Am.  Dec.  277,  and  many  cases 
cited.  The  court  say:  "According  to  writ- 
ten authorities  cited,  the  contract  to  pay 
a  certain  sum  in  specific  articles  at  an 
agreed  price  being  for  the  benefit  of  the 
debtor,  he  has  the  election  to  pay  in  that 
manner,  or  in  cash,  at  the  time  agreed  upon; 
and  a  tender,  if  made  at  the  exact  time  of 
payment.  In  lawful  money,  would  bar  an  ac- 
tion on  the  contract" 

[2]  Ui)on  this  view  of  the  law  governing 
the  contract  the  further  question  arises  as  to 
the  amount  to  which  the  plaintiff  was  enti- 
tled. The  measure  of  damages  should  have 
been  |200,  less  the  value  of  the  loam  the 
plalntMt  might  have  taken  under  his  con- 
tract. It  is  very  evldoat  that  he  might  have 
taken  more  loam  from  the  north  side  of  the 
brook;  bat,  Inasmnch  as  the  evidence  is  too 
vague  to '  warrant  more  than  a  speculative 
estimate,  it  is  the  opinion  of  the  court  that 
the  plaintiff,  upon  the  evidence.  Should  re- 
cover $200,  less  $6.75,  the  value  of  27  yards 
of  loam  admitted  to  have  been  taken,  or 
1193.25,  and  interest  from  the  date  of  the 
writ 

Motion  sustained. 

New  trial  granted,  unless  the  plaintiff, 
within  80  days  from  the  certification  of 
this  decision,  files  a  remittitur  of  all  of  bis 
verdict  above  $198^26,  and  interest  to  be 
added  to  this  'inoant  from  the  date  of  the 
writ 

(108  He.  no) 

INHABITANTS  OV  ORONO  v.  KAPPA 
SIGMA  SOCIETZ. 

(Supreme  Judicial  Court  of  Maine.     July  18, 
1911.) 

TAXATIOH  a  242*)— EXIKPTIONS— COLLEGB 
B^ATEBNITIEB— "LiTEKABT  INSTITXJTION" — 
"SCIBNTIFIO  IWSTITUnOW," 

Under  Rev.  St  c.  9,  {  8,  providing  for  tax- 
ation of  real  estate  aipainst  the  pereon  in  pos- 
session, a  university  fraternity  in  possession 
of  a  cliapter  house,  built  on  the  campus  under 
a  contract  to  purchase  from  the  university,  is 
liable  for  taxes  assessed  against  the  property; 
the  fraternity  not  being  exempt  as  a  literarv 
or  scientific  institution  within  section  6,  par.  2. 

[I^.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  242.* 

For  Other  definitioBs,  see  Words  and  Phrases, 
vol.  5,  pp.  4186,  4187 ;   vol.  7,  pp.  6360,  6351.] 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County. 

Action  by  Inhabitants  of  Orono  against 
Kappa  Sigma  Sodety.  Action  of  debt  to  re- 
cover taxes  assessed  against  the  defendant 
for  the  years  1907  and  1908.  Reported  to 
the  law  court  on  an  agreed  statement  of 
facts  with  the  stipulation  that  If  "the  ac- 
tion Is  maintainable,  judgment  is  to  be  en- 
tered for  the  plaintiffs  for  the  sum  of  $167.92, 
wlthoHt  Interest  or  costs,"  otherwise  plain- 
tiffs to  be  nonsuited.  Judgment  ordered  for 
plalntiflk. 


Argued  before  EMERY,  C.  J.,  and  SPEAR, 
KING,  BIRD,  and  HALBT,  JJ. 

George  E.  Thompson,  for  plaintiffs.  Law- 
rence v.  Jones,  for  defendant 

HALiEY,  J.  [1]  This  is  an  action  of  debt 
brought  by  the  inhabitants  of  the  town  of 
Orono  for  taxes  assessed  for  the  years  1907 
and  1908.  It  is  admitted  that  the  assessment 
of  the  taxes  and  all  the  proceedings  connect- 
ed therewith  are  regular  in  form.  The  de- 
fendant denies  Its  liability,  claiming  that  the 
property  taxed  is  exempt  from  taxation  by 
R.  S.  c.  9,  i  6,  par.  2,  which  exempts  from 
taxation  "the  real  estate  of  all  literary  and 
scientific  Institutions  occupied  by  them  for 
their  own  purposes  or  by  any  oflScer  thereof 
as  a  residence."  The  building  npon  which 
the  taxes  were  assessed  was  constructed  by 
the  Maine  State  College,  now  known  as  the 
University  of  Maine,  and  occupied  by  the 
defendant  under  the  following  agreement: 

"At  the  request  of  the  *Psl  Chapter  of 
Elappa  Sigma  Fraternity,'  the  trustees  of 
the  Maine  State  College  agree  to  build  a 
house  for  rent  to  the  corporation  on  the  fol- 
lowing conditions: 

"(1)  The  house  shall  be  built  upon  the 
college  campus. 

"(2)  The  corporation  shall  contribnte  $1,000 
to  the  college  treasury  before  taking  posses- 
sion of  the  house. 

"(3)  The  corporation  shall  make  all  re- 
pairs, pay  for  Insurance,  which  shall  be  tak- 
en out  by  the  college  and  keep  the  college 
free  from  all  expenses  of  any  kind  in  con- 
nection with  the  building. 

"(4)  The  rental  shall  be  $1  and  6%  Interest 
on  the  cost  of  the  house  to  the  college  dimin- 
ished by  the  contributions  of  the  corporation. 

"(5)  The  rent  shall  be  paid  semiannually 
on  the  first  day  of  April  and  October. 

"(6)  The  house  shall  be  held  for  the  ex- 
clusive use  of  the  chapte*. 

"(7)  The  corporation  may  increase  its  con- 
tributions at  any  time,  and  whenever  the  ad- 
ditional contributions  shall  amount  to  $500 
or  more,  on  an  interest  day,  the  rent  shall 
be  reduced  from  that  time,  by  the  6%  of 
the  contributions. 

"(8)  If  the  chapter  ceases  to  exist,  the  col- 
lege shall,  after  two  years  hold  Itself  as  un- 
der no  obligations  to  the  corporation;  but 
this  article  shall  not  take  effect  until  60 
days  after  the  college,  by  Its  president  shall 
have  served  notice  of  the  intentions  of  the 
college,  upon  the  corporation  in  the  person  of 
its  president,  or  If  he  cannot  be  found,  upou 
one  of  the  most  recent  graduates  of  the  chap- 
ter. 

"(9)  If  the  chapter  fail  to  maintain  the 
house  in  good  condition  to  the  satisfaction  of 
the  college,  the  college  will  make  the  needed 
repairs  and  charge  the  chapter  an  annual 
rental  of  10%  on  the  cost  thereof. 

"(10)  If  the  corporation   fall  to  pay  ita 
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Digitized  by 


Google 


832 


80  ATLANTIC  EEPORTEtt 


(Me: 


rent  when  due,  the  ren^  In  arrears  shall  bear 
Interest  at  109i  per  annum. 

"(11)  If  the  corporation  be  In  arrears  In 
rent  or  Interest  for  three  yearST  the  college 
may  require  It  to  vacate  the  building  but 
shall  repay  to  the  society  such  a  part  of  Its 
contributions  as  may  be  deemed  fair  by  a 
board  of  three  referees,  one  to  be  appointed 
by  the  college,  one  by  the  president  of  the 
corporation  of  the  Psl  Chapter  of  the  Kappa 
Sigma  Fraternity,  and  the  third  by  those  two. 

"(12)  The  house  shall  be  built  by  the  col- 
lege but  the  chapter  may  appoint  two  ad- 
visory members  who  shall  act  with  the  col- 
lege representative  as  a  building  committee. 

"(13)  The  house  shall  always  be  open  to 
college  inspection,  and  subject  to  college  reg- 
ulations." 

Both  the  plaintiffs  and  the  defendant  rely 
upon  Orono  v.  Sigma  Alpha  EpsUon  Society, 
105  Me.  214,  74  Atl.  19w  A  comparison  of 
that  case  with  the  case  at  bar  is  decisive 
of  this  case.  That  case  was  an  action  of 
'debt  for  taxes  assessed  upon  a  building  as 
real  estate  on  the  land  of  the  ITniverslty  of 
Maine.  This  Is  an  action  of  debt  for  taxes 
assessed  upon  a  building  as  real  estate  on 
the  land  of  the  University  of  Maine.  In  that 
case  the  defendant  was  a  cori)oration,  and 
the  building  was  occupied  by  students  attend- 
ing the  University  of  Maine;  In  this  case  the 
defendant  Is  a  corporation,  and  the  building 
was  occupied  by  students  attending  the  Uni- 
versity of  Maine.  In  that  case  no  Income 
or  proQt  of  any  Und  was  divided  among  the 
stockholders;  In  this  case  no  income  or  profit 
of  any  kind  is  divided  among  the  stockhold- 
ers. In  that  case  the  defendant,  under  a 
parol  license  granted  It  by  Uie  trustees  of 
the  university,  erected  the  building;  In  this 
action  the  university  erected  the  building  on 
its  own  land  to  rent  to  the  defendant.  In 
that  case  and  the  case  at  bar  the  buildings 
were  used  for  tlie  same  purposes.  In  that 
case  no  officer  or  professor  of  the  university 
lived  in  the  building  or  had  any  control  or 
management  of  It  other  than  the  general 
supervision  and  control  exercised  over  the 
general  student  body;  in  this  case  no  officer 
or  professor  of  the  university  lived  in  the 
building  or  had  any  control  or  management 
of  It,  other  than  the  general  supervlsioa 
and  control  over  the  student  body.  In  that 
case  the  money  to  erect  the  building  was  pro- 
cured by  the  defendant  giving  its  promissory 
notes,  guaranteed  by  the  trustees  of  the 
university  (under  authority  of  an  act  of  the 
Legislature);  in  this  case  the  building  was 
erected  by  the  University  of  Maine,  with  Its 
own  funds,  and  was  turned  over  to  the  de- 
fendant upon  the  conditions  set  forth  in 
the  agreement  In  that  case  the  defendant 
was  occupying  the  building  that  It  had  erect- 
ed with  the  aid  of  the  university  upon  land 
of  the  university;  In  this  case  the  defendant 
was  occupying  the  building  erected  by  the 
university  with  its  own  funds,  upon  land  of 
tiie  nnlverslty. 


Before  the  defendant  todk  possession  of 
the  property,  it  paid  into  the  college  treasury 
$1,000  toward  the  cost  of  the  buUding.  The  de- 
fendant was  to  make  all  repairs,  pay  all  in- 
surance, and  keep  the  college  free  from  all 
expenses  of  any  kind  In  connection  with  the 
building,  and  pay  the  college  6  per  cent,  in- 
terest on  the  cost  of  the  building,  iesa  the 
$1,0(X)  contributed,  as  aforesaid,  with  the 
right  of  the  defendant  to  increase  its  contri- 
butions at  any  time,  and  that  whenever  the 
additional  contribution  should  amount  to 
1500,  or  more,  on  any  Interest  day  the  rent 
should  be  reduced  from  that  time  by  the  6 
per  cent,  of  such  >  contribution.  The  college 
was  given  the  right.  If  the  defendant  neg- 
lected to  keep  the  buildings  In  a  condition 
satisfactory  to  this  college,  to  make  the  need- 
ed repairs  and  charge  an  annual  rental  of 
10  per  cent.  <m  the  cost  thereof,  and,  if  the 
defendant  was  in  arrears  for  rent  or  Interest 
for  three  years,  the  college  might  require  it 
to  vacate  the  building,  and  should  repay  to 
the  defendant  such  part  ot  Its  contributions 
as  might  be  deemed  fair  by  a  board  of  three 
referees,  selected  as  provided  in  the  agree- 
ment The  defendant  made  the  payment  of 
$1,000  and  took  possession  of  the  property 
under  the  agreetnent  Whether  any  other 
contributions  hav6'  been  made  or  not  does 
hot  appear  in  the  case. 

The  proper  construction  of  the  agreement 
Is  that  the  university  erected  the  building 
and  allowed  the  defendant  to  occupy  it  under 
a  contract  of  purchase;  that,  when  the  de- 
fendant paid  to  the  university  the  cost  of  the 
building,  with  6  per  cent  Interest  upon  the 
money  Invested  by  the  university,  the  prop- 
erty should  become  the  property  of  the  de- 
fendant The  defendant  was  In  possession 
under  a  contract  of  purchase,  with  such 
an  interest  In  the  property  that  It  could  not 
be  taken  from  it  until  It  was  three  years 
in  arrears  on  the  payment  of  the  Interest  on 
the  money  that  the  university  liad  invested, 
and,  even  then,  the  defendant's  interest  In 
the  property  had  to  be  ascertained  by  a  board 
of  referees,  and  the  amount  of  that  Interest 
paid  it  by  the  university. 

The  University  of  Maine  is  a  literary  or 
scientific  institution,  and  holds  the  legal  title 
to  the  property,  but  it  was  not  occupied  by 
them  for  th^  own '  purposes,  or  by  any  of- 
ficer thereof  as  a  residence.  It  was  rented 
by  them,  under  a  contract  of  purchase,  to  the 
defendant  It  was  occupied  by  the  defend- 
ant for  its  own  purposes,  paying  as  rent 
therefor  JS  per  cent  on  the  money  invested 
at  any  rent  day  by  the  university,  paying 
the  insurance  and  making  the  repairs,  with 
a  contract  of  purchase  upon  which  it  had 
paid  at  least  $1,000.  The  defendant's  cor- 
porate powers  are  neither  literary  nor  sden- 
tlQc.  The, legal  title  to  the  property  was 
in  the  University  of  Maine;  but  as  said  by 
the  court  in  Orono  t.  Sigma  Alpha  Epsllon 
Society,  106  Me.  217.  74  AtL  21.  "not  all  the 
real  estate  ot  literary  and  adentiflc  instltft- 
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tlon>  iB  exempt  fix>in  tttsAtlon.  It  is  only 
lacb  aa  Is  oocnpled  by  them  for  their  own 
purpoaee,  or  by  any  officer  thereof  as  a  resi- 
dence. The  lot  on  which  this  building  was 
erected  was  occupied  neither  by  th.e  univer- 
sity nor  by  any  officer  thereof,  but  by  an  In- 
dependent corporation  for  Its  own  purposes, 
and  therefore  It  lost  the  privilege  of  exemp- 
tion which  might  under  other  conditions  at- 
tach to  It" 

The  defendant  Is  neither  a  literary  nor  a 
scientific  institution.  It  was  in  possession 
of  the  property  taxed  on  the  1st  day  of  April 
In  the  years  the  taxes  sued  for  were  as- 
sessed, and  under  R.  8.  a  9,  i  8,  are  liable 
for  the  taxes  whlcU  are  admitted  to  hare 
been  legally  assessed,  and,  In  accordance 
with  the  stipulation  of  the  parties,  the  entry 
must  be: 

Judgment' for  the  plaintUEs  for  |167.93 
without  interest  or  costs. 


ao8  M«.  S20 

PmtADETiPHIA  TRUST,  SAFB  DBPOSIT 
&  INS.  CO.  et  al.  r.  ALLISON. 

(Sapnms  JndicM  Conrt  of  Maiit«>     Aug,  8, 

fBylUhu*  ty  the  Court.} 

S.  Dbxtrkabds  (I  5*)— Gapaoitt  to  Coirmn 

fo  Saui  or  TKistr  Pbopkbtt. 

By  the  terms  of  a  trust  deed,  the  trustee, 
which  is  ttie  plaintiff  in  this  case,  was  empow- 
ered to  sell  In  fee  simple  or  otherwise  tlie  real 
estate  thereby  conveyed  to  it,  but  it  was  pro- 
Tided  Oiat  certain  real  estate  in  Bar  Harbor 
In  this  state  should  be  subject  to  sale  or  rent 
onlv  with  the  consent  of  the  cestui  que  trust, 
and  sbenld  be'  sold  or  rented  by  the  trus- 
tee at  any  time  upon  the  request  of  the  cestui 
que  trusL  and  for  a  price  or  sum  acceptable 
to  her.  An  the  parties  to  the  deed,  as  well  as 
the  cestui  que  trust,  were,  and  still  remtfln, 
residents  of  Philaddphia. 

After  the  execution  and  dellTery  of  the  trust 
deed,  the  Cestui  que  trust  was  adjudged  by  the 
court  of  common  pleas  of  Philadelphia  to  De  an 
liatrftual  drunkard,  and  a  committee  of  her  per- 
son and  estate  was  appointed  by  that  court 

Afterwards  the  plaintiff,  as  trustee,  and  the 
committee,  so  appMnted,  entered  Into  s  written 
agreement  with  one  Allison  for  the  sale  and  con- 
veyance to  him  of  the  Bar  Harbor  property, 
and  It  was  stipulated  in  the  agreement  tliat  the 
title  was  to  be  good  and  marketable.  The  de- 
fendant Is  the  executrix  of  Allison's  wllL 

On  petition  of  the  committee,  the  court  of 
common  pleas  of  Philadelphia  made  an  order 
approving  the  sale  and  authorising  the  commit- 
tee to  formally  consent  to  the  sale  in  behalf  of 
his  ward,  the  cestui  que  trust  and  to  join  in 
the  deed.  The  cestui  que  trust  herself  joined 
in  the  prayer  of  the  petition,  and  formally  as- 
sented to  the  making  of  the  order. 

A  deed  executed  by  the  plaintiff  as  trustee  and 
consented  to  by  the  committee  was  seasonably 
tendered  to  Mr.  AlHson,  who  refused  to  accept 
it  and  pay  according  to  the  terms  of  his  agreu- 
ment  to  purchase. 

This  bill  being  brought  to  conu>eI  specific  per- 
formance, It  Is  Held: 

lliat  the  cestui  que  trust  by  reason  of  having 
been  adjudged  an  habitual  drunkaid,  and  the 
appointment  of  a  committee  of  her  person  and 


estate,  was  incapable  of  glviag  oonaeut  perseu- 
ally. 

(EM.  Note. — For  other  cases,  see  Drunkards, 
Dec.  Dig.  i  6.*] 

2.  Db-unkabdb     (I    8*)  —  JoK/SDicnoN     OF 

COUBTS  —  GORVETANCS   BT   TBUSIKX  — COR- 
BKRT   BT    COUXITTKE. 

Hat  under  the  Constitution  an4  statutes 
of  Pennsylvania,  as  interpreted  by  th.^  highest 
conrt  In  Pennsylvania,  tne  court  of  ><»mmon 
pleas  of  Philadelphia  had  jurisdiction  to  ad- 
judge the  cestai  que  trust  to  be  an  habitual 
drunkard,  and  to  appoint  a  committee  of  ber 
person  and  estate,  and,  having  (ihanceiy  powers, 
tbat  it  had  jarisdiction  to  authorise  the  com- 
mittee to  consent  to  a  conveyance  by  ttie  trus- 
tee for  and  in  the  place  of  his  ward,  and  that 
the'  consent  of  the  committee  was  as  effectual 
as  If  the  consent  had  been  given  by  the  cestui 
que  trust  personally  while  she  was  capable  of  so 
doing. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Dec.  Dig.  I  S.*] 

3.  COUBTS  (I  475*)— BZTBATSBBITOBIAL  jOTtlS- 
DlCTtON. 

That  the  decree  of  the.  court  of  common 
pleas  of  E*hiladelphia  was  effectual,  although 
the  land  to  be  conveyed  was  in  Maine. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  475.*] 

4.  Mabkktablk  TrrLK. 

That  the  deed  tendered  conveyed  a'  good 
and  marketable  title  to  the  Bar  Harbor  prop- 
erly. 

Report  from  Supreme  Judicial  Court,  Han- 
C0<4  County,  in  Equity. 

Bill  for  specific  performance  by  the  Phil- 
adelphia Trust  Safe  Deposit  te  Insurance 
Company  and  another  against  Irene  G.  Alli- 
son, as  executrix  of  'William  O.  Allison,  de- 
ceased. Reported  to  the  law  conrt  on  plead- 
ings and  proof.    Decree  ordered  for  plaintiff. 

See,  also,  80  Atl.  1188. 

Bill  In  equity  praying  for  the  specific  per- 
formance of  the  written  agreement  of  the 
defendant's  testate,  William  C.  AUlson,  to 
purchase  and  take  a  conveyance  of  certain 
real  estate'  situate  in  Bar  Harbor.  The  de- 
fendant demurred  and  answered. 

Argued  before  'WHITEHOUSE,  0.  J.,  and 
SAVAGE,  SPEAR.  CORNISH,  and  BIRD, 
JJ. 

Symonds,  Snow,  Cook  ft  Hutchinson,  for 
plaintiffs.  E.  B.  Mears  and  Deasy  &  Lynam, 
for  defendant 

SAYAOE,  J.  Bill  In  equity  prayijig  for 
the  q>eciflc  performance  of  the  agreement  of 
William  G.  Allison  to  purchase  and  take  a 
conveyance  ot  certain  real  estate  sitoated  in 
Bar  Harbor,  in  this  state.  The  case  Is  re- 
ported to  the  law  court  tm  bill,  answer,  and 
proofs  for  its  determination  and  final  judg- 
ment The  present  defakdant  is  the  execa- 
trix  of  the  will  of  William  O.  Allison. 

Omitting  unimportant.  aU^ptions,  the  bill 
shows,  and  It  is  admitted  or  proved,  that 
on  November  8,  190S,  WllUam  G.  Allison,  of 
Philadelphia,  in  accordance  with  a  prevlons 
written  agreement  between  hims^  and  his 


•fto  otlMT  casM  SM  same  tople  sad  (action  NOHBBR  la  Dm.  Dig.  *  Am.  Dig.  Kej  No.  Sarlea  ft  Res'r  Indazes 
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wife,  Lenore  M.  Allison,  dated  October  24, 
1905,  executed  and  delivered  to  the  Philadel- 
phia Trust,  Safe  Deposit  &  Insurance  Com- 
pany a  deed  of  trust  for  the  benefit  of  Le- 
nore M.  Allison  for  life,  with  remainder  over 
to  such  person  or  persons  as  Mrs.  Allison 
should  appoint  by  will  or  other  written  in- 
stmment,  or.  In  default  of  such  appointment, 
to  her  next  of  Idn,  In  that  trust  deed  It 
was  stipulated  that  the  trustee  should  have 
full  power  "to  sell  in  fee  simple  or  other- 
wise the  real  estate  thereafter  to  be  convey- 
ed to  it,  under  and  In  accordance  with  the 
provisions  of  the  agreement  of  October  24, 
1905,"  and  reinvest  the  proceeds,  but  It  was 
"provided  that  the  said  cottage  at  Bar  Har- 
bor, Maine,  should  be  subject  to  sale  or  rent 
by  the  said  trustee  only  with  the  consent  of 
the  said  Lenore  M.  Allison,  and  should  be 
sold  or  rented  by  said  trustee  at  any  time 
upon  her  request,  and  for  a  price  or  sum  ac- 
ceptable to  her."  The  agreement  of  October 
24,  1905,  between  Mr.  and  Mrs.  Allison,  con- 
tained a  similar  stipulation.  The  "cottage 
at  Bar  Harbor"  Is  the  subject  of  the  present 
controversy. 

It  appears  that  afterwards,  on  December 
9,  1005,  also  in  accordance  with  their  previ- 
ous agreemfflit  of  October  24,  1905,  referred 
to  in  the  trust  deed,  Mr.  and  Mrs.  Allison 
conveyed  the  Bar  Harbor  property  to  the 
plaintiff  trust  company  In  trust  for  the  pur- 
poses and  uses  set  forth  in  the  deed  of  trust, 
for  the  benefit  of  Mrs.  Allison  for  life,  with 
remainder  over,  as  already  stated. 

It  appears  that  Mrs.  Allison  was  divorced 
from  her  husband  In  1907.  It  also  appears 
that  afterwards.  In  the  same  year,  by  virtue 
of  proceedings  Instituted  In  the  court  of  com- 
mon pleas  for  the  county  of  Philadelphia  In 
which  county  Mrs.  Allison  resided,  she  was 
"duly  declared"  by  that  court  to  be  an  ha- 
bitual drunkard,  and  the  court  appointed 
George  F.  Pettlnos  a  committee  of  her  per- 
son and  estate.  Mr.  Pettlnos  Joins  In  this 
blU  as  a  party  plalntUf. 

It  appears  that  afterwards,  on  May  27, 
1900,  the  plaintiff  trust  company,  as  trustee, 
and  Mr.  Pettlnos,  as  committee  of  the  per- 
son and  estate  of  Mrs.  Allison,  entered  into 
a  written  agreement  with  the  defendant  for 
the  sale  and  conveyance  to  him  by  the  trust 
company,  with  the  consent  of  the  committee, 
of  the  Bar  Harbor  property.  The  agreement 
contained  the  stipulation  that  "the  title  Is  to 
be  good  and  marketable." 

Subsequently,  on  petition  of  Mr.  Pettlnos, 
the  committee,  the  court  of  common  pleas  of 
Philadelphia,  which  had  appointed  him,  made 
an  order  approving  the  sale,  and  authorizing 
Mr.  Pettlnos,  as  committee,  "to  formally  con- 
sent thereto  on  behalf  of  the  said  Lenore  M. 
AUlBon,  and  to  Join  therein."  Mrs.  Allison 
Joined  in  the  prayer  of  the  petition,  and  con- 
sented, so  far  as  she  had  legal  capacity  to  do 
BO,  to  the  making  of  the  order.  Under  this 
order,  Mr.  Pettlnos,  as  committee,  and  for 


and  In  behalf  of  Mrs.  Allison,  formally  con- 
sented to  the  sale  and  conv^ance,  as  a  com- 
pliance with  the  provisions  relating  to  the 
consent  of  Mrs.  Allison,  contained  tn  the 
agreement  of  October  24^  1906>  and  In  the 
trust  deed. 

A  deed  executed  by  the  trust  company  and 
consented  to  by  Mr.  Pettlnos,  as  committee, 
was  seasonably  tendered  to  the  defendant, 
who  refused  to  accept  It  and  i>ay  according 
to  the  terms  of  the  agreement.  And  this  bUl 
Is  brought  to  compel  specific  performance  of 
his  agreement  to  purchase. 

The  defense  relied  upon  may  be  stated  in 
these  words: 

(1)  That,  as  appears  by  the  bill  and  ex- 
hibits, the  title  tendered  by  the  plalntiECs  to 
the  defendant  was  not  good  and  marketable, 
as  required  by  the  contract  set  forth. 

&)  That  the  Philadelphia  Trust,  Safe  De- 
posit &  Insurance  Company,  trustee,  was 
authorized  to  make  sale  of  the  property  de- 
scribed in  the  bill  only  with  the  consmt  of 
Lenore  M.  Allison,  and  that  it  Is  not  shown 
that  Lenore  M.  Allison  has  consented  to  the 
sale  of  the  described  premises. 

(3)  That  the  personal  consent  of  Lenore 
M.  Allison  Is  necessary,  and  that  no  other 
person  can  be  authorized  by  any  court  to 
exercise  this  consent  for  her. 

(4)  That  the  giving  at  such  consent  is  a 
necessary  step  In  the  transfer  of  title  to  land 
In  Maine,  and  that,  if  any  person  can  be  an- 
tborized  to  consent  in  behalf  of  Mrs.  Allison, 
such  authority  must  come  from  the  courts  of 
Maine,  which  have  exclusive  Jurisdiction  over 
the  subject-matter. 

The  pivotal  question  Is  whether  Bfrs.  AUl 
son's  committee  could,  under  the  decree  of 
the  court  of  common  pleas  of  Philadelphia, 
give  consent  to  the  sale,  with  the  same  eftect 
as  If  It  had  been  given  by  Mrs.  Allison  per- 
sonally, when  not  under  guardianship.  The 
fact  that  Mrs.  Allison  personally  gave  her 
consent  to  the  decree  may  be  disregarded, 
for  It  Is  practically  conceded,  and  such  is 
the  law,  that,  while  Mrs.  Allison  is  under 
guardianship  as  an  habitual  drunkard,  she 
is  Incapable  of  giving  consent,  the  same  as 
if  she  had  been  adjudged  Insane.  She  is 
conclusively  presumed  to  be  Incapable  of 
conducting  her  affairs.  She  cannot  transact 
any  business.  She  cannot  make  a  valid  deed 
or  bond.  She  cannot  waive  the  notice  of 
protest  on  a  bill.  She  cannot  waive  the  pro- 
visions of  her  husband's  will,  and  elect  to 
take  dower.  She  cannot  do  anything  which 
Involves  the  exercise  of  discrimination  and 
Judgment  Cockrlll  v.  Cockrlll,  79  Fed.  143: 
L'Amoreux  v.  Crosby,  2  Paige  (N.  Y.)  422, 
22  Am.  Dec.  655;  ImhofT  v.  Wltmer's  Adm'r, 
31  Pa.  244;  Wadsworth  v.  Sharpsteen,  8  N. 
Y.  388,  59  Am.  Dec.  499 ;  Penhallow  v.  Kim- 
ball, 61  N.  H.  596 ;  Ashby  v.  Palmer.  1  Mer. 
296;  In  re  Wharton,  5  De  O.  M.  &  G.  33. 
So  here  the  right  to  consent  Implies  the  right 
not  to  consent    The  exercise  of  the  right  is 
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an  dectton,  and  involves  the  exercise  of  Judg- 
ment, to  do  vhicb  Mrs.  Allison  la  incapable. 
So,  too,  we  may  dismiss  the  question 
whether  the  committee,  irrespective  of  the 
decree  of  the  court,  had  authority  to  consent 
for  Mrs.  Allison.  The  right  to  consent  was 
personal  to  her.  She  might  exercise  It  or 
not,  according  to  her  fancy  or  her  Judgment. 
No  one  else  oould  exercise  it  for  her,  in  the 
abe^ice  of  statute  authority,  except  under 
the  decree  of  a  court  having  Jurisdiction  to 
authorize  its  exercise.  Penballow  v.  Kim- 
liall,  61  N.  H.  696;  Heavenrldge  v.  Nelson, 
56  Ind.  90 ;  Merrill  v.  Emery,  10  Pick.  (Mass.) 
507;  Sherman  v.  Newton,  6  Oray  (Mass.) 
307;  Kennedy  v.  Johnston,  65  Pa.  461,  8  Am. 
B/ea.  650;  Grlswold  v.  Butler,  8  Conn.  227; 
Pinkerton  v.  Sargent,  102  Mass.  568.  We 
know  of  no  case  where,  the  facta  are  like 
those  in  the  case  at  bar.  But  the  cases  we 
have  cited,  all  Involving  the  right  of  per- 
sonal election,  are  so  closely  analogous  in 
principle  to  this  one  that  they  may  be  re- 
garded as  authorities  on  the  question.  .And, 
too,  this  case  must  be  distinguished  from  the 
class  of  cases,  some  of  which  are  cited  by 
the  plaintiff.  In  which  it  Is  held  that  a  guard- 
ian may  avoid  or  confirm  the  deed  or  other 
contract  of  his  own  ward,  or  may  Indorse  a 
note  payable  to  blm,  or  may  take  an  appeal 
for  him,  or  may  do  many  other  things  which 
are  proper  for  the  collection  or  conservation 
of  the  estate  which  has  been  committed  to 
bis  management  and  control.  These  matters 
relate  to  the  administration  of  the  estate, 
and  do  not  involve  the  exercise  of  a  right  of 
powonal  election  given  to  the  ward  by  stat- 
ute or  contract  In  this  case  Mr.  Pettinos, 
the  committee,  had  nothing  to  do  with  the 
management  or  control  of  the  trust  estate.' 

It  remains  to  inquire  as  to  the  effect  of 
the  decree  of  the  court  In  Philadelphia.    It 
Is  not  disputed  that  the  court  of  common 
pleas  of  Philadelphia  had  jurisdiction  to  ap- 
point a  committee  or  guardian  of  Mrs.  Alli- 
son.   And  it  is  clearly  shown  by  the  Consti- 
tution and  statutes  of  Pennsylvania  which 
are  made  a  part  of  the  record  that  that  court 
did  have  such  jurisdiction.    The  extent  of 
the  power  of  that  court  under  the  Constitu- 
tion and  statutes  Is  stated  in  Kennedy  v. 
Johnston,  65  Pa.  451,  8  Am.  Rep.  650,  as  fol- 
lows:  "In  this  state  the  fifth  article  of  the 
Constitution   (section   0)    confers   upon   the 
court  of  common  pleas  the  power  of  a  court 
of  chancery,  so  far  as  relates  (inter  alia)  to 
tbe  persons  and  estate  of  those  who  are  non 
compos  mentis.    Tbe  act  of  13th  June,  1836, 
relating  to  lunatics  and  habitual  drunkards, 
vi'as  passed  to  carry  out  the  provision  of  the 
Constitution."     And  again   In   McQlnnls   v. 
Commonwealth,  74  Pa.  245:   "Under  our  stat- 
utes, an  liabltual  drunkard  Is  classed  with  a 
Innatlc,  and  all  such  are  special  subjects  in 
relation  to  whom  tbe  court  of  common  pleas 
Is    expressly  invested  with  the  jurisdiction 
and  powers  of  a  court  of  chancery.    In  ef- 
fect, tbe  lunatic  is  tbe  ward  of  the  court. 


and  his  estate  is  in  ctistodia  legis."  Thus 
it  is  seen  that  the  court  of  common  pleas  of 
Philadelphia  not  only  has  jurisdiction  over 
the  persons  and  estates  of  lunatics  and  ha- 
bitual drunlmrds  such  as  is  commonly  exer- 
cised by  probate  courts  in  this  state,  but  also 
in  the  exercise  of  this  jurisdiction  it  possess- 
es broad  chancery  powers.  It  is  a  court  of 
equity  as^to  matters  within  its  Jurisdiction. 
Such  is  the  effect  of  the  Constitution  and 
statutes  of  Pennsylvania  as  interpreted  by 
the  bluest  court  in  that  state 

Bo  the  question  now  is.  Can  a  court  hav- 
ing jurisdiction  of  the  person  and  estate  of  a 
lunatic  or  drunkard,  and  being  also  possessed 
of  chancery  powers,  authorize  the  committee 
or  guardian  to  consent  to  a  conveyance  by 
tbe  trustee,  when  tbe  ward  is  no  longer  com- 
petent to  consent?  We  think  it  can.  It  is 
true,  as  we  have  already  said,  that  the 
right  to  consent  was  personal  to.  Mrs.  Allison. 
So  loi«  as  she  was  sui  Juris,  no  one  else 
could  exercise  it  for  her.  But  suppose  the 
title  to  the  property  had 'been  in  her  instead 
of  in  tbe  trustee,  the  right  to  convey  it  would 
have  been  personal  to  ber.  The  one  right 
was  no  more  personal  than  the  other.  It  Is 
not  doubted  that  the  court,  after  she  was  ad- 
judged incompetent,  might  authorize,  or  even 
In  some  cases  order,  her  committee  to  con- 
vey her  estate.  If  it  is  compet^it  for  a  coutt 
of  equity  to  authorize  or  orda  a  sale  when 
the  title  is  in  her,  why  may  it  not  authorize 
her  committee  to  consent  to  a  sale  for  her,  if 
consent  is  a  necessary  prerequisite,  when  tbe 
title  is  in  a  trustee  for  her  benefit?  We  per- 
ceive no  valid  distinction.  In  each  case,  it  is 
in  reality  the  court  acting  for  the  ward,  do- 
ing what  she  can  no  longer  do,  consenting 
when  she  can  no  longer  consent 

The  underlying  reason  for  tbe  existence  of 
such  a  power  is,  we  think,  because  the  good 
of  the  ward  requires  it  It  seems  to  us  to  be 
a  proper  chancery  power.  It  may  be  indis- 
pensable for  the  protection  or  conservation 
of  the  ward's  interests.  And  it  must  be  as- 
sumed that  it  win  not  be  exercised  except  it 
be  for  the  advantage  of  the  ward. 

No  case  precisely  in  point  has  been  dted  by 
counsel,  nor  have  we  found  any.  But  there 
are  cases  which  in  principle  are  closely  analo- 
gous. The  right  to  elect  between  a  testa- 
mentary provision  and  dower  is  personal  to 
the  widow.  If  she  dies,  it  cannot  be  exer- 
cised by  her  heirs.  Sherman  v.  Newton,  6 
Gray  (Mass.)  307.  If  she  is  insane,  her 
guardian  as  such  cannot  exercise  it  Pink- 
erton V.  Sargent  102  Mass.  568.  Neverthe- 
less the  almost  unbroken  current  of  authori- 
ty is  that,  where  the  person  entitled  or  bound 
to  elect  is  a  lunatic,  the  court  having  juris- 
diction of  the  matter  will  make  tbe  election 
In  her  behalf.  1  Pomeroy,  Bq.  Juris.  §  510; 
State  V.  Ueland,  30  Minn.  277,  16  N.  W.  245; 
Washburn  v.  Van  Steenwyk,  32  Minn.  836,  20 
N.  W.  324;  Van  Steenwyk  v.  Washburn,  59 
Wis.  483,  17  N.  W.  289,  48  Am.  Rep.  632; 
Penballow  v.  Kimball,  61 N.  H.  696;  Kennedy 
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T.  Johni^n,  65  Pa.  461,  8  Am.  Rep.  650.  So, 
to  WUder  v.  Plgott,  L.  R.  22  Ch.  Dlv.  263,  It 
was  held  that  the  court  could  coufinn  a  mar- 
riage settlement  for  an  insane  wife,  though 
the  right  to  confirm  was  personal  to  her. 

We  concdude  that  the  court  of  common 
pleas  of  Philadelphia  had  the  power  to  au- 
thorize Mrs.  Allison's  committee  to  consent  to 
the  conveyance  in  her  behalf. 

The  defendant  contends  next  that  the  de- 
cree of  the  PhUadelphlB  court  could  not  hare 
any  effect,  no  matter  what  authority  or  Juris- 
diction may  have  been  conferred  upon  that 
court  by  statute  In  P^insylTanla,  because 
the  land  to  be  affected  lay  not  in  Pennsyl- 
vania, but  to  Maine,  and  because  questions 
tovolving  titles  to  land  In  a  state  are  ex- 
clusively cognizable  by  the  oourts  ot  that 
stata 

It  Is  true^  as  daimed,  that  the  laws  of  the 
state  to  wbUA  land  Is  situated  control  ex- 
clusively its  descoit,  devise,  alienation,  and 
transfer,  and  the  effect  and  construction  ot 
instruments  totended  to  convey  it,  and  that 
the  disposition  of  Immovable  proper!?,  In 
whatever  manner,  is  exclusively  subject  to 
the  government  wlthto  whose  Jurisdictton  the 
property  Is  situated.  United  States  t.  Fox, 
94  U.  S.  818,  24  L.  Bd.  182;  Hutchinson  ▼. 
Caldwell,  152  U.  S.  66,  14  Sup.  Ot  604,  88  L. 
Ed.  S56.  It  is  true,  also,  that  v^lle  a  court 
havtog  Jurisdiction  over  the  owner  of  land 
to  another  state  may  compel  him  to  transfer, 
by  proceedtogs  to  personam,  it  cannot  em- 
power Its  master,  or  committee,  guardian,  ad- 
ministrator, or  other  ofiScer  to  transfer  the 
land.  And  the  deed  of  the  officer  of  the 
court  of  land  outside  the  Jurisdiction  of  the 
court  Is  toeffectual.  Watts  v.  Waddle,  6  Pet 
389,  8  Lk  Ed.  437;  Watktos  v.  Holman,  16 
Pet  25,  10  L.  Ed.  878;  Hotchkiss  v.  Middle- 
kauf,  96  Va.  640,  82  S.  E.  36,  43  U  R.  A. 
806;   Davis  t.  Headley,  22  M.  J.  Bq.  116. 

But  this  is  a  diffwent  case.  The  Phila- 
delphia court  is  not  undertaktog  to  transfer 
the  title  to  land  In  this  state,  nor  to  make 
any  decree  which  affects  the  title,  or  the 
mode  of  its  conveyance.  The  trust  company 
has  the  title  in  fee.  It  wishes  to  convey  it, 
but  its  power  to  do  so  Is  limited,  not  by  the 
laws  of  the  state,  but  by  the  terms  of  the 
trust  deed.  The  court  creates  neither  the 
power  nor  the  limitation.  The  giving  con- 
sent does  not  transfer  the  title.  It  merely 
affects  the  exercise  of  the  power.  It  removes 
an  obstacle  to  the  ezerdse  of  the  power.  The 
court  did  not  attempt  to  act  upon  the  land, 
tmt  upon  one  of  the  parties.  It  did  not  as- 
sume Jurisdiction  over  lands  to  Maine.  It 
merely  exercised  jurisdiction  to  do  what  its 
ward,  if  sane,  might  have  done.  It  consent- 
ed that  the  trustee  having  title  might  con- 
vey it  See  Washburn  v.  Van  Steenwyk,  32 
Minn.  836,  20  N.  W.  824.  If  a  court  with 
appropriate  Jurisdictton  over  the  parties  may 
compel  a  transfer  of  land  to  another  state 


by  to  personam  proceedings.  It  Is  difficult  to 
see  why  it  may  not  permit  a  transfer,  whldi 
is  this  case,  by  similar  proceedings.  And  we 
are  unable  to  perceive^  how  the  decree  of  the 
Philadelphia  court,  having  Jurisdiction  of 
the  parties,  was  to  any  sense  an  infrtogement 
of  the  exdnslve  Jurisdiction  of  this  state 
over  the  land. 

The  court  are  of  opinion  accordingly  that 
the  deed  tendered  by  the  platotiffs  to  Wil- 
liam O.  Allison,  as  set  forth  in  the  bill, 
conformed  to  the  agreement  of  sale  ot  May 
27,  1909,  wUch  we  have  referred  to,  and 
conveyed  a  good  and  Aaarketable  title  to  thp 
real  estate  described  to  the  agreemoit,  sub- 
ject, of  ceurse,  to  tocumbrances  mentioned 
thereto,  and  that  specific  performance  shonUI 
be  decreed  as  prayed  for. 

Bill  sustained  with  costs.  Decree  for  spe- 
cific performance  to  be  entered  by  a  stogie 
justice. 


(US  M*^  n*) 
TABER  V.  BARTON  et  aL 

(Sttpnme  Judicial  Court  of  Matoa.    Aug.  4, 
1911.) 

(8i/natu$  tv  the  Court.) 

1.  StnmciENCT  OF  Bvidknce. 

The  evidence  la  plenary  that  the  totszieat- 
ing  UquoTB  whose  price  is  Bought  to  be  recover- 
ed In  this  case  were  intended,  when  purchased 
out  of  the  state,  for  unlawful  sale  in  this  state. 

2.  Intoxicating  Liqcobs  (i  829*)— Sale  of 
Liquor— Lawfulness. 

When  iutoxicatlng  liquors  are  purchased  by 

the  steward  of  a  dub  for  a  dub,  and  are  sold 

by  him  to  the  members,  such  sales  are  unlawful. 

[Ed.  Note. — For  other  cases,  see  Intoxicatiiig 

Lfguois,  Cent  Dig.  U  474r^l81;    Dec.  Dig.  { 

3.  INTOXIOATINO  LiqtTOBS  (I  829*)— Saix  of 
Liquor- Recovery  of  Pmce. 

R«v.  Si.  c.  29,  f  64.  provides  that  "no  ac- 
tion shall  be  maintained  uiwn  any  claim  or  de- 
mand contracted  for  any  intoxicating  liquors 
purchased  out  of  the  state  with  intention  to  sell 
the  same  or  any  part  thereof  in  violation  of  the 
laws  of  this  state.  This  statute  affords  a  per- 
fect defense  In  this  suit 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  474H481;  Dec.  Dig.  | 
329.*] 

4.  Intoxicating  Liquors  (S  329*)— Saue  of 
LiQuoBs  —  Recovery  of  Itiice- Pleadiro 
Statuths— Necessity. 

Rev.  St  c.  29,  J  64,  Is  a  police  regulation, 
and  was  not  enacted  for  the  benefit  of  purchas- 
ers of  intoxicating  liquors.  A  defense  based 
upon  this  statute  need  not  be  specially  pleaded 
by  way  of  brief  statement,  or  otherwise, 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
IJqtioiB,  Gent  Dig.  §{  474-481;  Dee.  Dig:  i 
329.*] 

(Additional  8ylUbu$  hy  BditoritA  BtaffJ 

5.  Intoxicatino  Liquors  (|  329*)— Saui— B» 
oovEBY  OF  Prick. 

Under  Rev.  St  c.  29,  |  64,  forbidding  any 
action  for  the  price  of  liquors  purchased  out  of 
the  state  for  sale  in  violation  of  law,  recoveiy 
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la  baned  whether  »r  not  the  seller  knew  the  pur- 
chaser's intention. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ignore,  Cent  Dig.  (|  474-481;    Dec  Dig.  I 

Acdon  by  Fred  J.  Taber  against  Tt-  0. 
Barton  and  others.  Verdict  was  for  plaintiff 
and  defendants  moved  for  a  neiw  trial.  Mo- 
tion Bustained. 

Assumpsit  on  an  accotmt  annexed  to  recoy- 
er  for  Intoxicating  liquors  alleged  to  have 
been  sold  by  the  plaintiff's  assignor  in  Boston 
to  the  defoidant  Barton  and  40  others  al- 
leged to  be  "copartners  doing  business  under 
the  firm  name  and  style  of  'The  1908  Club 
of  Belfast'"  Plea,  the  general  Issue,  with 
brief  statement  as  follows :  '*That  they  were 
never  In  ■  partnership,  nor  were  they  or  any 
of  them  at  the  time  this  cause  of  action  Is 
alleged  to  have  accrued  copartners,  nor  was 
any  one  of  the  defendants  declared  against  a 
member  of  such  partnership. 

"And,  further,  the  plaintiff  In  this  action 
waft  himself  a  member  of  the  said  'IMS' 
Canb." 

Argued  before  WHITEHOUSB,  C.  J.,  and 
BAVAGB,  SPEAR,  CORNISH,  BIRD,  and 
EALBY,  3 J. 

Alan  L.  Bird  and  Rodney  I.  Thompson,  for 
plaintiff.    Artbnr  Ritchie,  for  defendants. 

SAVAGE;  J.  This  Is  an  action  to  recover 
for  the  price  of  intoxicating  liquors  sold  by 
the  plaintiff's  assignor  In  Boston  to  "The 
1908  Club  of  Belfast"  of  which  club  It  is 
claimed  that  the  defendants  were  m^nbers. 
The  verdict  was  for  the  plaintiff,  and  the 
case  comes  before  us  on  a  motion  for  a  new 
trial.  Several  reasons  are  offered  why  the 
verdict  was  wrong;  of  which  we  shall  notice 
bat  one. 

[1]  The  evidence  leads  us  to  observe  that 
it  might  be  difficult  to  determine  whether 
"The  1908  Club"  was  a  drinking  dub,  pure 
and  simple,  or  a  saloon  run  under  the  guise 
of  a  club  name.  But  It  matters  not  which  it 
was.  The  evidence  is  plenary  that  the  llq- 
nors  whose  price  is  sought  to  be  recovered 
now  were  Intended,  when  purchased,  for  un- 
lawful sale  In  this  state.  [2]  If  It  was  a  real 
dnb,  the  liquors  were  ordered  by  their  stew- 
ard for  the  club,  and  sold  by  him  to  the 
members.    Such  sales  were  unlawful. 

[3]' This  case  then  comes  within  the  terms 
of  R.  S.  c.  29,  S  64,  which  provides  that  "no 
action  shall  be  maintained  upon  any  claim  or 
demand,  promissory  note  or  other  security 
contracted  or  given  for  intoxicating  liquors 
sold  in  violation  of  this  chapter,  or  for  any 
such  liquors  purchased  out  of  the  state  with 
intention  to  sell  the  same  or  any  part  there- 
of in  violation  thereof."  [i]  Recovery  is 
barred,  whether  the  seller  knew  or  did  not 
know  of  the  purchaser's  lnt«ition.  McGlln- 
chy  V.  Wincbell,  03  Me.  81;  Meserrey  v.  Gray, 


65  Me.  640;  PollBrd  V.  Allen,  06  Me.  466.  S2 

Atl.  924. 

[4]  But  the  plaintiff  says  that  this  defense 
Is  not  now  open  to  the  defendants,  because 
the  point  was  not  made  at  the  trial  in  the 
conrt  at  nlst  prlas;  and  because  the  statute 
was .  not  specially  pleaded  or  set  up  by 
way  of  brief  statement 

Whether  or  not  this  defense  was  offered 
below,  tbe  record  before  us  does  not  show 
affirmatively,  as  it  should  do,  If  the  defoid- 
ants  were  to  be  precluded  by  it 

And  we  think  It  Is  not  necessary  to  plead 
the  statute  referred  to  specially  in  defense 
of  an  action  for  the  recovery  of  the  purchase 
price  ((C  Intoxicating  liquors.  It  Is  true  that 
the  phraseology  of  this  statute  is  not  unlike 
that  of  the  general  statute  of  limitations, 
which  this  court  holds  must  be  pleaded  epe- 
clally.  But  It  must  be  remembered  that  this 
statute  was  not  designed,  like  the  statute  of 
limitations,  as  a  statute  of  rp-'^ee,  nor  to 
afford  protection  against  stale  cln'ipa.  Under 
such  a  statute,  If  one  sued  neglviuJ  to  claim 
for  himself  the  benefit  of  the  statute  no  one 
else  could  complain.  And  to  promote  the  . 
orderly  course  of  trials  in  court,  and  to 
simplify  the  Issues  to  be  tried,  it  is  wise  and 
salutary  to  require  that  such  special  defenses 
shall  be  specially  pleaded. 

But  the  statute  we  are  now  considering  is 
a  police  regulation.  It  was  not  enacted  for 
the  benefit  of  the  parties,  nor  for  simplifying 
litigation,  nor  for  narrowing  issues,  nor  for 
giving  notice  of  Intended  defenses.  It  was 
enacted  for  the  assumed  good  of  the  public. 
Its  sole  purpose  is  to  aid  In  the  prohibition 
of  the  unlawful  traffic  In  intoxicating  liquors 
in  this  state.  It  is  one  of  the  provisions  for 
the  enforcement  of  the  prohibitory  liquor  law. 
The  court  has  no  right  to  disregard  Its  man- 
datory provisions,  when  they  are  called  to  its 
attention.  Neglect  to  plead  the  statute  does 
not  change  its  prohibitive  character.  Con- 
sidering the  character  and  the  purpose  of 
this  statute,  we  think  the  situation  Is  that 
one  who  sues  for  the  price  of  intoxicating 
liquor  in  this  state  must  come  Into  court 
prepared  to  meet  the  defense  afforded  by  the 
statute,  whether  It  is  pleaded  or  not 

Motion  for  a  new  trial  sustained. 


McKENNET   v. 


(108  Ue.  836) 
WOOD. 


(Supreme.  Judicial   Court  of  Maine.     Aug.  4, 
1911.) 

(SvVahtu  &v  th0  Court.) 

1.  JtjDGKs   (I  32*)— Death  of  Judqb— Who 

May  Sign   Dbcbee. 

AVhcn  a  justice  of  this  court  who  has  heard 
a  cause  in  equity  dies,  or  otherwise  become  in- 
capacitated, before  signing  the  decree,  it  is  not 
competent  tor  another  justice  to  settle  and  sign 
the  decree ;  and  in  such  ivent  the  case  must 
stand  for  a  new  hearing. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §1  158-164 ;    Dec.  Dig.  |  82.»] 
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2.  Dkcreb— Who  Mat  Siqk. 

Under  equity  rule  28  (103  Me.  546,  70  Atl. 
xvi)  only  the  justice  who  heata  a  cause  in  equi- 
ty can  settle  and  sifn  the  decree,  except  by 
consent. 

(Additional  Bpttaiui  ^y  EdUotM  Staff.) 
8.  EJQUITT  (I  889*)— FiwDiiroa— NBCicsaiTT  or 

J0DOB'S    SlONATUBK. 

Since  a  statement  of  facts  and  rulings 
thereon  is  not  required  in  chancery  practice 
by  any  statute  or  rule  of  court,  and  eTen  when 
filed  is  subject  to  change  by  the  justice,  of  his 
own  accord  or  on  motioD,  until  the  decree  is 
signed,  it  is  immaterial  whether,  wheo  filed, 
It  is  signed  by  the  justice  or  not. 

[Ed.  Note.— B\)r  other  cases,  see  Equity,  CSent 
Dig.  t  830;    Dec.  Dig.  i  389.*] 

Report  from  Supreme  Judicial  Court,  Cnm- 
berland  County. 

Bill  by  Cbarles  W.  McKensey  against 
Frank  W.  Wood.  Application  for  a  decree 
on  findings  was  objected  to,  and  tbe  question 
was  reported  to  tbe  law  court  Remanded, 
for  new  bearing  on  the  merits. 

Argued  before  SAVAGE,  SPEAR,  COR- 
NISH, BIRD,  and  HALEY,  JJ, 

William  Lyons  and  Robert  Treat  White- 
bouse,  for  plaintiff.  Foster  &  Foster  and 
Frank  &  Frank,  for  defendant 

SAVAGE,  J.  This  cause  was  beard  on  bill, 
answer,  and  proof  before  tbe  late  Justice 
Peabody,  who  on  the  very  day  of  bis  death 
filed  Id  the  clerk's  office  an  unsigned  state- 
ment of  bla  findings  of  fact  and  rulings  there- 
on, the  last  clause  of  which  was  the  follow- 
ing: "A  final  decree  to  be  signed  accord- 
ingly." 

After  the  death  of  Justice  Peabody,  appli- 
cation was  made  to  another  Justice  to  settle 
and  sign  the  decree.  The  adverse  party  ob- 
jected. Thereupon  tbe  cause  was  reported  to 
tUe  law  court,  which  Is  to  determine  (1) 
whether  the  paper  filed  by  Justice  Peabody 
Is  to  be  given  the  same  effect  as  if  it  had 
been  signed  by  him;  and  (2)  whether  the 
final  decree  can  now  be  settled  and  signed  by 
any  other  Justice. 

[S]  Whether  the  statement  of  "tbe  find- 
ings of  fact  and  rulings  thereon"  was  signed 
by  the  Justice  who  beard  the  case  we  do  not 
regard  as  of  any  great  importance.  Such 
findings  and  rulings,  signed  or  unsigned,  are 
at  the  outset  merely  tentative;  that  Is  to 
say,  they  are  subject  to  modification  until 
the  decree  is  signed.  They  may  be  added  to, 
or  diminished,  or  otherwise  changed  by  the 
Justice,  of  his  own  motion,  or  upon  the  mo- 
tion of  either  party. 

There  is  no  requirement  in  chancery  prac> 
tlce,  nor  under  any  statute  or  rule  of  court 
that  such  findings  and  rulings  shall  be  filed. 
A  decree  alone  Is  sufficient  Pelrce  v.  Wood- 
bury, 100  Me.  22,  60  Atl.  424.  If  findings 
and  rulings  are  filed  and  signed,  they  are  not 
effective  until  the  decree  is  signed,  and,  of 
course.  It  is  the  same  if  they  are  not  signed. 


They  are  merely  the  basis  for  the  deoee. 

They  are  not  the  decree  itself.  If  they  at* 
filed  with  the  decree,  or  otherwise  Incorpo- 
rated Into  It,  it  does  not  matter  whether 
they  have  been  signed  or  not 

[1, 2]  A  more  Important  inquiry  is  involT- 
ed  In  the  second  question.  When  the  Justice 
who  beard  the  cause  Is  dead,  or  otherwise  in- 
capacitated, can  another  justice  settle  and 
sign  the  decree?  We  think  not  Equity  rule 
28  (103  Me.  646,  70  Atl.  zvi)  seems  to  be  de- 
cisive. That  rule,  so  far  as  material  here, 
reads  as  follows: 

"When  a  party  is  entitled  to  a  decree  in 
bis  favor,  he  shall  draw  the  same  and  file  it 
and  give  notice. 

"If  corrections  are  desired,  they  shall  be 
filed  within  five  days  after  receipt  of  notice. 
If  the  corrections  are  adopted,  a  new  draft 
shall  be  prepared  and  submitted  to  the  Jos- 
tlce  who  heard  the  case,  for  approvaL  If 
they  are  not  adopted,  notice  shall  be  given 
of  the  time  and  place  when  and  where  the 
matter  shall  be  submitted  to  such  justice 
for  decision,  and  he  shall  settle  and  siffn  the 
decree;" 

Under  this  rule  only  the  Justice  who  heard 
tbe  case  can  settle  and  sign  the  decree,  ex- 
cepting by  consent  And  justice,  as  well  as 
the  letter  of  the  rule,  requires  this  interpre- 
tation. If  such  was  not  the  rule,  it  ought  to 
be.  Since  the  enactment  of  section  9  of  chap- 
ter 68  of  the  Laws  of  1881,  it  has  been  per- 
missible, contrary  to  the  ancient  practice  in 
equity,  to  take  out  the  evld^ice  in  whole  or 
In  part,  orally  In  the  presence  of  the  court, 
and  not  wholly  by  depositions.  In  fact,  ac- 
cording to  tbe  present  practice,  nearly  all 
of  the  testimony  of  witnesses  Is  oral.  The 
conclusions  of  the  Justice  hearing  the  cause 
may  depend,  and  frequently  do  depend,  not 
only  upon  the  words  of  the  witness,  but  upon 
his  manner.  Tbe  words  can  be  reproduced 
afterwards;  the  manner  cannot  As  was 
said  in  Young  v.  Witham,  75  Me.  536:  "When 
the  testimony  Is  conflicting,  the  Judge  has 
an  opportunity  to  form  an  opinion  of  the 
credibility  of  witnesses  not  afforded  to  the 
full  court  Often  there  are  things  passing 
before  the  eye  of  a  trial  judge  that  are  not 
capable  of  being  preserved  In  the. record.  A 
witness  may  appear  badly  on  the  stand  and 
well  in  the  record."  The  same  oljservatlons 
apply  to  the  case  of  one  justice  who  is  call- 
ed upon  to  settle  a  decree  upon  evidence  tak- 
en out  before  another.  He  certainly  is  not 
bound  by  tbe  conclusions  of  tbe  Justice  who 
heard  the  case,  even  if  they  have  been  ex- 
pressed. The  decree  Is  his  own  judicial  act, 
and  must  express  his  own  conclusions.  He 
cannot  properly  have  any  conclusions,  ex- 
cept after  hearing  the  case  anew  upon  tbe 
record.  But  so  far  as  the  facts  are  concern- 
ed, tbe  record,  after  all,  is  only  a  part  at 
tbe  case.  Therefore  it  Is  that  the  rule  pro- 
vides that  the  Justice  who   heard  the 
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must  settle  and  sign  the  decree.  There  are 
no  exceptions.  Fair  dealing  to  the  litigants 
will  not  permit  any. 

Rule  28  was  amended  In  1908,  and  the 
change  in  phraseologyy  then  made  empha- 
sizes the  Interpretation  we  place  npon  It 
Previously  the  rule  provided  that,  If  pro- 
posed corrections  to  a  decree  were  adopted, 
the  new  draft  should  be  submitted  to  the 
court  for  approval.  If  not  adopted,  they 
were  to  be  "submitted  to  the  court  for  deci- 
sion, In  person  or  by  sending  the  papers  to 
some  justice,  who  shall  settle  and  sign  the 
decree."  82  Me.  600,  20  Atl.  rv.  Under  this 
language  it  would  seem  that  any  justice  had 
authority  to  settle  and  sign  decrees  in  cases 
heard  by  others.  The  limitation  in  the 
amendment  to  "the  justice  who  beard  the 
case"  la  significant,  and  the  reason  for  the 
amendment  is  apparent 

It  may  be  added  that  rule  28  In  its  present 
form  conforms  to  the  lettei^  and  spirit  of 
R.  8.  c.  79, 1  21,  which  provides  that  the  Jus- 
tice before  whom  such  hearing  [In  equity] 
are  heard  •  *  *  shall  make  and  enter 
such  order  and  decree  as  seems  just  and 
proper  to  him." 

In  accordance  with  the  stipulation  of  the 
parties,  the  case  must  be  remanded  for  a  new 
hearing  upon  the  merits,  before  a  single  Job- 
tlce. 

So  ordered. 


(116  Hd.  US) 

OAJAywmSL  V.  GRAHAM. 

(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  Tbusis  (i  240*)— Manaobmknt  of  Tnuarr 
PaoPEitTT— Dbxkoation  of  Powkbb  ano  Du- 
ties. 

Where  a  testator  appointed  his  cousin,  a 
man  of  affairs,  one  of  the  Joint  executors  of  nia 
will,  and  one  of  the  trustees  of  a  trust  created 
by  Uie  will,  the  cousin,  having  accepted  the  trus- 
tee, could  not  excuse  bis  failure  to  participate 
in  the  management  of  the  estate  on  the  grotind 
that  some  oi  the  beneficiaries  were  estranged 
from  him. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  347;  Dec.  Dig.  j  240.*] 

2.  Teustb  (i  240*)— Ddties  of  Cotbubtbb— 

Division  OF  DUTIKS. 

Where  a  testator  gave  property  to  two  ex- 
ecators  in  trust,  the  will  conferring  upon  the 
executors,  or  the  survivor,  the  right  to  do  all 
things  necessary  to  the  proper  management  of 
the  estate,  and  declaring  tnat  the  "executors  and 
the  survivor  of  them  shall  not  be  held  responsi- 
ble for  the  depreciation  of  any  proper^  so  held 
by  them  in  accordance  with  my  directions,"  the 
trustees  were  not  authorized  by  the  will  to  ap- 
portion the  duties  of  the  trust,  and  have  one 
trustee  manage  the  realty  and  the  other  the  per- 
sonalty. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Gent 
Dig.  I  347;   Dec.  Dig.  |  240.»] 

8.  Trusts  (i  240*)- Management  of  Tkust 
Pbopebtt— DuTiEB  OF  Tbitstees. 

Where  one  of  two  trustees  surrendered  to 
his  cotrustee  the  entire  control  of  all  the  per- 
sonalty and  expenditures,  and  made  no  attempt 
to  verify  his  associate's  accounts,  he  was  liable 


for  his  associate's  default ;  for,  while  as  a  geo- 
eral  rule  a  trustee  is  responsible  only  for  his 
own  acta  or  defaults,  yet,  if  by  any  affirmative 
act  or  any  omission  of  duty  he  facilitates  a 
breach  of  trust,  he  is  liable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  347;  Dec.  Dig.  S  240.»] 

Appeal  from  Circuit  Court  Cecil  County, 
In  Equity;  James  A.  Pearce,  Philemon  B. 
Hopper,  and  Wm.  H.  Adklns,  Judges. 

Action  by  Eliza  J.  Graham  against  Charles 
C.  Caldwell,  surviving  trustee  under  the  will 
of  James  T.  Graham,  deceased.  From  a 
Judgment  for  plalntUF,  defendant  appeals. 
Aflirmed. 

Argued  before  BOYD,  C  J.,  and  BRISCOB, 
SCHMUCKER,  THOMAS,  PATTISON,  and 
URNER,  JJ. 

Frederick  T.  Haines,  for  appellant  Albert 
Constable  and  James  J.  Archer,  for  appellee. 

TTRNBR,  J.  This  is  an  appeal  by  a  Bur> 
vlving  trustee  from  an  order  overruling  his 
exceptions  to  an  auditor's  account  charging 
him  for  misappropriation  of  trust  funds  by 
his  cotrustee.  Tbe  trust  was  created  by  the 
will  of  James  T.  Graham,  of  Cecil  county, 
who  died  in  the  year  1896.  The  testator  de- 
vised and  bequeathed  his  residuary  estate  to 
his  executors,  John  S.  Wirt  and  Charles  0. 
Caldwell,  in  trust  for  the  benefit  of  bis 
mother,  Eliza  J.  Graham,  for  life,  with  re- 
mainder to  his  brother  and  sisters  or  their 
issue,  the  share  of  the  brother  to  be  held  In 
further  trust  for  his  benefit  for  life  and  to 
be  distributed  to  Ills  surviving  children  aft- 
er his  death.  By  their  second  account,  filed 
on  May  11, 189S,  the  executors  charged  tbem- 
selves  with  a  balance  of  $11,909.98.  This 
represented  all  the  personalty  belonging  to 
the  trust  and  included  shares  of  stock  in  va- 
rious corporations,  mortgages  taken  aa  in- 
vestments after  the  testator's  death,  and  cash. 
There  was  some  real  estate  embraced  in  the 
trust  consisting  of  three  small  houses  and 
lots  and  one  unimproved  lot  In  the  village  of 
PorryvlUe.  At  the  time  of  the  filing  of  their 
second  account  in  the  orphans'  court  the  ex- 
ecutors, in  the  capacity  and  designation  of 
trustees,  also  stated  in  the  same  court  their 
first  account  of  the  income  derived  from  the 
trust  estata  This  was  followed  by  succes- 
sive annual  accounts  of  like  character  until 
the  death  of  Mr.  Wirt  in  1904.  It  was  then 
discovered  that  he  had  converted  to  his  own 
use  a  considerable  part  of  the  trust  funds, 
and  that  investments  mentioned  In  the  in- 
come accounts  as  outstanding  had  been  col- 
lected and  the  proceeds  misappropriated. 
The  net  amount  of  the  deficiency  thus  pro- 
duced, after  crediting  a  dividend  from  the  in- 
solvent estate  of  the  deceased  trustee,  was 
eventually  ascertained  to  be  $4,109.71,  and 
for  this  the  surviving  trustee  was  held  per- 
sonally liable  by  the  court  below  npon  the 
ground   that   his  conduct   while   above  re- 
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proacb  so  far  tm  Wg  Integrity  was  concerned, 
had  been  such  as  to  facilitate  the  devastavit 
by  his  cotrustee. 

It  appears  from  the  testimony  of  the  appel- 
lant that  at  the  Inception  of  the  trust  he 
entered  into  an  arrangement  with  his  asso- 
ciate, Mr.  Wirt,  by  which  the  latter  was  to 
have  exclusive  management  of  the  personal 
estate,  while  the  appellant  was  to  have 
charge  of  the  real  property;  that  he  accord- 
ingly left  the  entire  administration  of  the 
personalty  to  bis  cotrustee,  and  took  no  part 
in  the  duties  of  the  trust,  except  ab  to  the 
renting  and  repair  of  tbe  three  houses  be- 
longing to  the  estate  and  tbe  collection  of 
Income  from  that  source,  which  he  regu- 
larly remitted  to  Mr.  Wirt;  that  he  permit- 
ted his  cotrustee  to  make  Investments  upon 
bis  sole  discretion,  never  asked  to  see  any  of 
the  securities,  and  did  not  know  whether  any 
were  taken;  that  Mr.  Wirt  sent  him  at  his 
•request  In  1901  a  statement  purporting  to 
show  Investments  of  the  personal  estate^  but 
he  made  no  further  inquiry  after  that  time; 
that  he  Joined  In  releasing  mortgagee,  but 
did  not  receive  any  of  the  money  repaid,  and 
knew  nothing  about  its  further  disposition; 
tbat  tbe  bank  acccmnt  of  tbe  trust  was  kept 
tit.'  the  name  of  Mr.  Wirt  as  executor  and  was 
cheoked  on  by  blm  exclusively,  this  being 
.done  by  virtue  of  a  written  authorization 
from  tbe  appellant  addressed  to  the  bank; 
that  be  never  examined  the  bank  account  or 
the  checks  drawn  upon  it,  or  the  income  ac-< 
counts  filed  by  Mx>  Wirt  In  the  orphans' 
court  in  the  Joint  names  of  the  trustees;  and 
that,  if  be  liad  inspe<i;ed  tbe  latter  accounts, 
be  would  have  observed  discrepancies  which 
would  have  caused  him  to  believe  that  the 
estate  was  being  improperly  administered. 
He  testified  tbat  there  was  no  loss,  to  his 
knowledge,  from  unsuitable  investments,  but 
that  tbe  amount  represented  by  tbe  deficien- 
cy was  squandered  by  bis  cotrustee.  He  also 
stated  that  he  received  commissions  on  the 
Income  from  tbe  whole  estate,  except  the 
receipts  indicated  in  the  trustee's  fifth  ac- 
count Hla  candor  with  respect  to  his  at- 
titude towards  the  trust  is  illustrated  by  tbe 
following  quotation  from  bis  cross-examina- 
tion: "Q.  And  I  understand  from  you  that 
you  didn't  have  any  hand  in  squandering  it, 
but  could,  by  the  exercise  of  reasonable  care 
in  looking  after  the  personal  estate,  have 
ascertained  and  prevented  this  loss.  That  Is 
correct  is  it?    A.  Yes;  that  Is  correct" 

[1]  The  appellant  contends,  however,  tbat 
under  the  circumstances  of  the  case  "be  is 
not  liable,"  to  use  tbe  language  of  his  brief, 
"for  the  acts  of  his  cotrustee,  particularly 
in  view  of  the  fact  that  he  acted  velth  perfect 
good  faith,  without  any  connivance  in  or 
knowledge  of  tbe  wrongdoing  of  bis  cotrus- 
tee, and  in  strict  conformity  with  what  he 
conscientiously  believed  to  be  bis  strict  duty 
under  the  wiU."  He  testified  that  because  of 
strained  relations  between  the  beneficiaries 
and  himself  he  thought  of  resigning  as  one 


of  tbe  executors,  but  Mr.  Wirt  requested  bim 
to  net,  and  be  consented  to  do  so  with  tbe  un- 
derstanding already  stated  as  to  the  dlvisluB 
of  duties.  He  bad  no  communication  on  this 
subject  with  any  of  the  persons  interested 
under  the  will.  He  felt  Justified  in  reposing 
implicit  confidence  In  bis  cotrustee  becau.se 
of  the  high  respect  in  which  the  latter  was 
held  as  a  lawyer  of  ability  and  integrity 
down  to  the  time  of  bis  deatb.  It  was  urged 
by  tbe  appellant  that  tbe  allotment  to  Mr. 
Wirt  of  the  exclusive  administration  of  the 
personal  assets  of  tbe  trust  was^natural  and 
proper  on  account  of  bis  business  experience, 
and  that  the  appellant  was  not  required  to 
deal  with  bis  associate  as  an  object  of  sus- 
picion, and  to  assume  tbat  he  would  misap- 
ply the  funds  committed  to  bis  car&  It  was 
claimed  that  a  provision  in  tbe  will  confer- 
ring upon  the  "executors  or  tbe  survivor  of 
them"  the  right  "generally  to  do  all  things 
necessary  to  the  proper- management"  of  the 
estate  authorized  tbe  trustees  to  make  tbe  ar- 
rangement in  question.  Attention  was  also 
called  to  anotber  prevledon  that  tbe  "execu- 
tors and  the  survivor  of  them  shall  not  be 
held  responsible  for  the  depreciation  of  any 
property  so  held  by  tbem  in  accordanee  with 
my  directions,  it  being  my  intention  tbat  my 
said  exeeutors,  or  the  surrivor  of  tbem,  shall 
only  be  responsible  for  such  money  as  they 
sh^ll  actually  receive  by  virtue-  of  tbe  trust 
hereby  reposed  In  tbem";  and  It  was  argued 
tbat  this  Indicated  a  design  that  each  of  tbe 
trustees  should  be  liable  only  for  his  own 
dereliction.  The  appelant,  therefore,  Insists 
tbat  having  properly  performed  the  duty  of 
managing  tbe  realty,  as  Imposed  upon  him  in 
the  division  of  tbe  administration  of  tbe 
trust,  be  should  not  be  held  accountable  for 
a  default  with  respect  to  a  portion  of  tbe  es- 
tate of  which  his  associate  had  complete  and 
separate  control. 

We  have  no  doubt  as  to  tbe  appellaitt's 
good  faith  in  his  conduct  towards  tbe  trust, 
but  we  must  concur  in  the  conclusion  of  the 
learned  court  below,  tbat  bis  defense  is  not 
sufficient  to  exempt  bim  from  tbe  liability 
with  which  he  is  charged  in  this  case.  It  is 
apparent  from  bis  own  showing  that  be  toI- 
untarily  relinquished  to  bis  cotrustee  the 
custody  of  all  the  assets  of  tbe  estate  tbat 
were  at  all  susceptible  of  tnisappropriation. 
While  accepting  the  Joint  trust  created  by 
tbe  will,  tbe  appellant  by  bis  afflrmatlve  act 
Invested  his  associate  exclusively  with  a 
power  of  control  which  the  testator  intended 
should  be  exercised  by  both  fbe  fiduciaries  he 
appointed.  It  was  in  evidence  that  tbe  ap- 
pellant was  a  man  of  practical  business  ex- 
perience, a  cousin  of  tbe  testator,  and  the 
bead  of  a  corporate  enterprise  with  which 
the  latter  was  officially  connected.  It  ap- 
peared, also,  that  the  appellant  received 
$4,000  from  two  life  Insurance  policies  trans- 
ferred to  blm  by  tbe  testator  shortly  before 
bis  deatb.  Tbe  relations  between  these  t-w-o 
Individuals  are  thus  shown  to  have  be^t  of 
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an  tnttmate  and  confidential  cbaracter,  and 
they  are  enfflclent  to  aicconnt  for  the  appel- 
lant's Bele<tion  as  a  trustee.  It  was  option- 
al with  him  to  accept  or  decline  ttie  trust, 
but,  having  undertaken  the  dnty  Imposed  by 
the  will,  It  was  not  competent  for  him  to  lim- 
it his  obligation  or  diveet  himself  of  any  part 
of  his  fiduciary  discretion.  The  estrangement 
of  the  ai^teUant  from  the  beneflciarles  would 
only  baTe  been  pertinent  as  an  Inducement 
for  refusing  to  assume  the  trusteeship.  It 
certainly  could  not  be  a  material  considera- 
tion In  defining  his  responsibility  when  the 
trust  had  been  actually  acc^ted.  As  this 
.  drcumstance  did  not  interfere  wltb  his  ad- 
ministration of  the  real  estate  of  the  trust, 
we  are  unable  to  understand  how  It  conld 
embarrass  his  participation  In  the  manage- 
ment of  the  personalty. 

[2]  There  is  nothing  in  the  will  to  sustain 
the  contention  that  an  apportionment  of  the 
duties  of  the  trust  was  lntende4  to  be  author- 
ized. On  the  contrary,  It  is  clear  that  the 
testator,  in  conferring  the  trust  upon  the 
executors  named  "and  the  surTiTor  of  them," 
nnd&rstood  that  he  was  reposing  in  them  a 
discretion  to  be  Jointly  exercised  so  long  as 
they  should  both  continue  In  the  trust.  The 
provision  quoted  as. to,  t])e  trustees  being  held 
responsible  only  to  the  extent  of  the  money 
actually  received  is  plainly  shown  by  the 
context  to  refer  only  to  a  possible  depreda- 
tion in  the  value  of  property  which  the  testa- 
tor directed  should  be  held  until  it  conld  be 
sold  to  advantage.  It  cannot  be  construed 
to  mean  that  each  of  th^  trustees  should  be 
relieved  of  all  liability  as  to  any  portion  of 
the  estate  he.  might  find  it  qonvoiieut  to  sur- 
render to  the  sole  custody  of  his .  associate. 

[3]  As  a  general  rule  a  trustee  is  respon- 
sible only  for  bis  own  acts  or  defaults;  but 
If  by  any  affirmative  conduct  or  any  omis- 
sion of  duty  he  facilitates,  though  innocently, 
a  breach  of  trust,  which  a  dvie  attention  to 
his  duty  would  have  prevented,  he  is  liable 
for  the  resulting  loss  to  the  beneficiaries 
whose  interests  were  confided  to  his  protec- 
tion. 2  Pomeroy,  Eq.  Jur.  {  1082.  It  is  well 
settled  that  siich  a  liability  exists  where  "by 
any  positive  act,  direction  or  agreement  of 
one  Joint  executor,  guardian  or  trustee,  the 
trust  money  is  paid  over  and  comes  into  the 
bands  of  the  other  when  it  might  and  should 
have  been  otherwise  controlled  or  secured  by 
both,"  as  "If  It  Is  mutually  agreed  between 
them  that  one  shall  have  the  exclusive  man- 
agement of  one  part  of  the  trust  property 
and  the  other  of  the  other  part"  (2  Story's 
Eq.  Jur.  [13th  Ed.]  {  1284),  or  if  one  of  the 
trustees  permits  the  trust  funds  to  be  de- 
posited in  bank  to  the  sole  credit  of  his  co- 
trustee (1  Perry  on  Trusts  [3d  Ed.]  {  419). 
It  was  held  in  Maccubbln  v.  Cromwell,  7  Gill 
ft  J.  167,  that  where  one  trustee  delegates  to 
another  important  duties  of  the  trust,  and 
under  snch  circumstances  funds  htive  been 
wasted,  be  is  liable  to  account  to  the  parties 
injured.  The  rule  wis  statcfd  Jn  Ringgold  v. 
Ringgold,  1  Har.  ft  G.  49, 18  Am.  Dec.  250,  as 


follows:  "If,  therefore,  a  trustee  or  execu- 
tor, by  any  act,  omisslou,  supine  negligence,  or 
undue  confidence  abandons  any  portion  Of  the 
fiduciary  estate  to  bis  companion,  so  as  to 
tend  to  its  Jeopardy  or  final  loss,  this  per  se 
is  a  breach  of  trust  and  subjects  such  trustee 
or  executor  to  all  losses  consequent  on  such 
crassa  negllgentia,  without  any  regard  to 
acts  of  direct  co-operation,  such  as  receipts, 
conveyances,  etc."  In  Glenn  v.  McKlm,  3 
Gill,  366,  the  court  observed:  "It  has  been 
said  (and  in  many  cases  of  trust  it  should 
be  remembered)  that  cotrustees  are  bound  to 
watch  the  conduct  of  each  other;  and  in  a 
former  case  in  this  court  it  was  stated  to  be 
the  received  doctrine  that  if  the  trustee,  'who 
wasted  the  estate,  was  in  any  degree  facili- 
tated therein  by  the  acts  and  omissions  of 
the  other,  they  are  both  equally  liable.' " 
Ringgold  V.  Ringgold,  supra.  To  the  same 
general  eftect  is  the  case  of  Latrobe  v.  Tier- 
nan,  2  Md.  Ch.  475.  The  principle  applied 
in  the  cases  already  cited  was  recognized, 
also,  in  the  case  of  Barroll  v.  Forman,  88 
Md.  199,  40  Atl.  883,  where  It  was  said  that 
"one  trustee  may  so  commit  the  execution  of 
the  trust  to  his  cotrustee,  or  so  ratify  bis 
acts,  as  to  make  him  responsible  to  third  par- 
ties for  the  defalcation  of  the  latter." 

In  the  case  before  us  the  confidence  of  the 
testator  and  the  duties  of  the  trust  were 
reposed  is  two  trustees  whose  Joint  adminis- 
tration was  contemplated  as  desirable  for  the 
due  management  and  protection  of  the  es- 
tate. In  accepting  the  appointment  the  trus- 
tees assumed  the  Joint  and'  equal  obligation 
of  exercising  their  discretion  and  control  with 
respect  to  the  trust  in  its  entirety.  The  ar- 
rangement which  they  effected,  for  tbelr  in- 
dividual convenience,  to  divide  and  separate 
their  functions,  was  essentially  different  from 
the  policy  of  united  action  indicated  in  the 
will  by  which  tIJey  were  to  be  governed.  If 
the  testator  had  desired  to  commit  the  per- 
sonalty to-  one  trustee  and  the  realty  to.  ti»e 
other,  he  would  have  doubtless  so  provided. 
When  the  appellant  surrendered  to  the  sib- 
solute  control  of  his  cotrustee  the  personal 
assets  of  the  estate,  he  created  an  opportuni- 
ty for  misappropriation  which  would  not 
have  existed  if  the  obvious  purpose  of  the 
will  had  been  observed.  When  he  authorized 
the  deposit  and  disbursement  of  the  trust 
money  by  his  associate  alone,  there  was  noth- 
ing further  that  could  be  done  to  facilitate 
any  wrongful  disposition  which  the  latter 
might  wish  to  make  of  the  funds.  It  is  evi- 
dent that  this  is  not  a  case  of  mere  passive 
omission  to  exercise  proper  care  and  vigi- 
lance, but  it  is  a  case'  of  affirmative  action, 
induced  by  undue  confidence,  making  x)o8Btble 
and  easy  a  defalcation  by  the  cotrustee. 
The  liability  of  the  appellant  is  therefore 
fully  established  upon  the  well-settled  princi- 
ples to  which  we  have  referred. 

In  accordance  with  this  conclusion,  the 
order  of  the  court  below  will  b*  affirmed. 

Order  affirmed,  with  costs. 
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HORPEL  et  aL  ▼.  HAWKINS. 

(Goort  of  Appeals  of  Maryland.    Feb.  23, 1911.) 

Appeal  and  Esaoa  (|  628*)— Recobds— Db- 
LAT  IV  Tbarsmibsion— Excuse. 

Excuse  for  the  recoid  on  appeal  not  be- 
ing transmitted  to  the  court  of  appeals  with- 
in three  months  from  the  time  of  the  appeal, 
as  required  by  Code  Pub.  Oen.  Laws  1904, 
art.  5,  g  33,  delay  'occasioned  by  the  neglect, 
omission  or  inability  of  the  clerli  or  api>el- 
lee,"  which  section  40  provides  shall  not  be  pre- 
sumed, but  being  shown  by  ap^Uant  shall  pre- 
vent dismissal  of  the  appeal  is  not  shown  by 
the  fact  that  the  clerk,  who  withheld  it,  as  was 
bis  right,  till  the  costs  for  its  preparation  were 
paid,  omitted  to  demand  the  costs  within  the 
time  prescribed  for  the  transmission,  and  that 
it  had  been  the  practice  of  the  prior  clerk,  who 
had  gone  out  of  office  a  year  before,  to  trans- 
mit records  without  such  prepayments. 

EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2750-2764;  Dec.  Dig.  { 
62a*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty, In  Equity;   Wm.  H.  Thomas,  Judge. 

Suit  between  Lewis  Horpel  and  another, 
mortgagors,  and  Walter  L.  Hawkins,  as- 
signecv  From  an  adverse  decree,  the  former 
parties  appeal.    Dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBARCB,  SCHMUCKER,  PATTISON, 
and  URNER,  JJ. 

Ouy  W.  Steele,  for  appellants.  Jno.  Milton 
Reifsnlder,  for  appellee. 

CRNEB,  J.  The  view  expressed  by  the 
court  at  the  argument  of  this  case  that  the 
motion  to  dismiss  the  appeal  would  have  to 
be  granted  has  not  been  modified  upon  fur- 
ther consideration.  We  have  not  been  able  to 
reach  the  conclusion  that  the  appellants  have 
met  the  burden,  Imposed  upon  them  by  the 
law,  of  showing  that  the  failure  to  transmit 
the  record  within  three  months  from  the  time 
of  the  appeal  as  required  by  Code,  art.  5,  { 
33,  was  due  to  the  neglect  of  the  clerk  or  ap- 
pdlee.  While  an  appeal  may  be  entertained 
notwithstanding  the  prescribed  limit  of  time 
for  the  transmission  of  the  record  is  exceed- 
ed, if  it  appear  that  the  "delay  was  occa- 
sioned by  the  neglect,  omission  or  Inability  of 
the  clerk  or  appellee,"  yet  this  Is  not  to  be 
presumed,  but  must  be  shown  by  the  ai>- 
pellant.  Code,  art.  6,  S  40;  Warburton  y. 
Robinson,  113  Md.  24,  77  Atl.  127;  M.  D.  & 
V.  By.  Co.  T.  Hammond,  UO  Md.  124,  72  Ati. 
650;  Estep  t.  Tuck,  109  Md.  528,  72  Atl. 
459;  Parsons  t.  Padgett,  65  Md.  356,  4  Atl. 
410;  Wmis  T.  Jones,  57  Md.  362;  Duvall  v. 
Md.  Electric  Ry.  Co.  (October  Term,  1910), 
114  Md.  298,  79  AU.  192.  It  is  well  settled 
that,  "in  the  absence  of  proof  that  the  clerk 
or  appellee  was  delinquent,  the  presumption 
is  that  the  appellant  was  responsible  for  the 
delay,  and  he  must  satisfy  the  court  that  by 
proper  diligence  the  record  could  not  have 
been   prepared   and   transmitted   in   time." 


Warburton  y.  Robinson,  supra;  Steiner  t. 
Harding,  88  Md.  343,  41  Atl.  799;  Mason  v. 
Gauer,  62  Md.  263;  Swell  y.  Taylor,  45  Md. 
573;   N.  O.  B.  B.  Co.  y.  Butledge,  48  Md.  262. 

The  appeal  In  this  case  was  entered  on 
September  2,  1910.  It  appears  by  an  affida- 
vit of  William  L.  Seabrook,  deputy  clerlt  of 
the  court  below,  that  the  record  was  fully 
completed  and  ready  for  transmission  to  the 
Court  of  Appeals  on  November  10,  1910,  and 
that  he  thereupon  gave  notice  to  the  attor- 
neys of  record  for  the  appellants  that  the 
record  was  ready  to  be  forwarded  to  this 
court  upon  the  payment  of  the  costs  of  Its 
preparation,  amounting  to  $55,  and  that  it 
would  not  be  transmitted  imtll  the  costs  were 
paid,  that  the  costs  were  not  paid  until  De- 
cember 6,  1910,  and  on  the  same  day  the  rec- 
ord was  sent  by  express  to  the  derk  of  the 
Court  of  Appeals. 

There  can  be  no  question  as  to  the  right  of 
the  clerk  to  withhold  the  transcript  until 
his  costs  for  preparing  it  are  paid  (Steiner 
y.  Harding,  supra) ;  and  the  affidavit  to 
which  we  have  referred  shows  distinctly 
that  the  record  was  ready  In  ample  time, 
and  that  the  delay  in  Its  transmission  was 
not  due  to  the  fault  of  tbe  derk  or  appel- 
lee. It  Is  contended,  however,  that  an  ad- 
ditional affidavit  of  the  same  deputy,  sup- 
plemented by  the  deposition  of  Mr.  George 
A.  Miller,  a  previous  Incumbent  of  tbe  office, 
shows  that  the  clerk  was  In  fact  responsible. 
Mr.  Miller's  affidavit  states  that  he  was  ei- 
ther clerk  or  deputy  clerk  of  the  court  below 
From  December,  1867,  to  Deconber,  1909,  and 
during  that  period  had  charge  of  tbe  prep- 
aration of  records  for  the  Court  of  Appeals; 
that  It  was  the  practice  of  tbe  office  during 
his  Incumbency  for  the  clerk  upon  an  order 
for  appeal  being  given  to  make  up  and  trans- 
mit the  record  within  the  time  prescribed  by 
law  without  requiring  payment  of  the  costs, 
unless  delay  was  desired  by  the  attorneys,  ex- 
cept In  a  few  cases  where  costs  were  de- 
manded ;  that  this  practice  was  uniform  dur- 
ing the  period  mentioned,  and  the  record  was 
Invariably  transmitted  unless  the  payment 
of  costs  was  refused.  It  Is  to  be  observed 
that  this  deposition  refers  to  a  period  which 
terminated  nearly  a  year  before  the  record 
in  this  case  was  prepared,  and  there  Is  noth- 
ing to  show  that  the  practice  Indicated  was 
adopted  or  continued  by  the  present  derk. 
It  Is  therefore  not  necessary  to  consldeif  how 
far  such  a  practice  would  be  material  in  de- 
termining the  responsibility  for  delay  In 
Sending  a  record  to  this  court  on  appeal. 

The  additional  affidavit  of  Mr.  Seabrook, 
the  deputy  clerk,  states  that  upon  the  order 
for  appeal  being  filed  he  began  work  upon 
the  record,  but  was  unable  to  complete  It 
until  November  10th;  that  shortly  before 
the  appeal  was  entered  he  was  requested  by 
the  local  counsel  for  the  appellants  to  esti- 
mate the  cost  of  tbe  record;   that  after  its 
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completion  be  told  tbe  local  counsel  that  It 
was  finished  and  asked  if  he  desired  to  see 
it,  to  which  the  latter  replied:  "No;  I  am 
sure  it  is  all  right,"  or  words  to  that  effect ; 
that  this  was  during  the  November  term  of 
the  court  below;  that,  having  decided  that 
the  costs  should  l>e  paid  before  the  record 
was  forwarded,  he  later  spoke  to  the  local 
counsel  about  the  costs,  and,  seeing  that  be 
had  no  time  to  give  to  the  matter,  asked 
him  whether  the  deponent  should  write  to 
the  associate  counsel  in  Baltimore  -city  for 
the  costs;  that,  having  received  a  reply  In 
the  affirmative  and  being  furnished  with  the 
address  of  the  attorney  In  Baltimore,  be 
wrote  to  the  latter  on  the  subject  and  re- 
ceived the  costs  in  due  course  of  maU,  where- 
upon the  record  was  transmitted.  The  affi- 
ant further  stated  tliat  be  believed  the  ap- 
pellants paid  the  costs  as  promptly  as  possi- 
ble after  the  receipt  of  his  letter,  and  that 
the  only  bill  or  statement  of  the  amount  of 
the  costs  made  by  him  to  the  appellants  or 
their  attorney  was  that  contained  in  tlie  let- 
ter referred  to  in  which  they  were  stated  to 
be  $55,  and  in  which  notice  was  given  that 
they  must  be  paid  not  later  "than  Tuesday 
next,  the  last  day  for  sending  up  the  record 
to  the  Court  of  Appeals,"  and  that  the  costs 
wrae  paid  within  that  time.  It  appears,  bow- 
ever,  that  the  deputy  was  In  error  in  refer- 
ence to  the  date  of  the  expiration  of  the 
time  for  sending  up  the  record,  as  it  actual- 
ly expired  on  December  2d,  the  day  on  which 
the  letter  was  written. 

There  is  also  before  us  an  affidavit  of  Wil- 
liam Penrose,  Esq.,  the  attorney  for  the  ap- 
pellants in  Baltimore  city,  and  one  by  Lewis 
Horpel,  one  of  the  appellants,  showing  that 
the  costs  were  paid  as  soon  as  they  were  no- 
tified by  the  clerk  that  the  payment  would 
be  required.  It  is  urged  that  there  is  an 
inconsistency  between  the  two  affidavits  by 
the  deputy  clerk  to  which  we  have  referred, 
in  that  the  first  indicates  that  upon  the  com- 
pletion of  the  record  on  November  lOtb  the 
deputy  "thereupon"  gave  notice  to  the  ap- 
pellants' attorney  that  the  record  would  not 
be  transmitted  until  the  costs  were  paid, 
while  the  second  states  that,  the  record  being 
completed,  the  deputy  "later"  spoke  to  one 
of  the  attorneys  in  reference  to  the  costs. 
It  was  also  argued  that,  if  the  depositions 
were  not  inconsistent,  IJie  second  affidavit 
should  be  regarded  as  defining  what  was 
meant  by  the  term  "thereupon"  as  used  in 
the  first.  But,  if  we  should  adopt  either  of 
the  theories  suggested,  we  would  neverthe- 
less be  unable  to  conclude  that  the  appellants 
had  discliarged  the  burden  of  showing  affirm- 
atively that  the  derk  or  appellee  was  respon- 
sible for  the  failure  to  forward  the  record 
within  the  time  prescribed  by  law.  The  mere 
omission  of  the  clerk  to  demand  the  costs 
witbin  the  time  prescribed  for  the  transmis- 
sion of  the  record  would  not  exonerate  the 


appellants  from  their  responsiblUty  to  see 
that  it  reached  this  court  within  the  statu- 
tory period  (Parsons  v.  Padgett,  supra) ;  and 
the  statement  of  the  appellants'  attorney  to 
the  deputy  clerk  that  he  did  not  care  to  ex- 
amine the  record  is  not  of  itself  sufficient 
to  prove  that  the  clerk  or  appellee  was  ac- 
countable for  the  subsequent  delay.  In  Steln- 
er  V.  Harding,  supra.  It  was  said:  "The 
prima  facie  evidence  requiring  the  court  un- 
der its  rules  to  dismiss  an  appeal  is  fur- 
nished when  the  fact  appears  that  more  than 
three  months  h&ve  elapsed  between  the  date 
of  the  entry  of  the  appeal  and  the  date  of 
the  transmission  of  the  record ;  and  this  pri- 
ma facie  evidence  must  be  r^utted  and  over- 
come by  the  appellant.  He  can  overcome  its 
effect  by  showing  that  the  delay  was  due 
(first)  to  the  neglect,  (second)  to  the  omission, 
or  (third)  to  the  Inability  of  the  clerk.  If 
he  fails  to  establish  at  least  one  of  these  ex- 
culpatory circumstances,  there  is  no  discre- 
tion given  this  court  to  entertain  the  ap- 
peal ;  and  the  appellee's  right  to  have  it  dis- 
missed, secured  as  it  Is  by  the  positive  terms 
of  the  rule,  becomes  fixed  and  indefeasible. 
The  rule  has  the  binding  force  of  a  statute 
and  Its  observance  is  obligatory  on  this  court. 
We  have  no  power  to  relax  it,  or  to  disregard 
it  so  long  as  it  remains  unrevoked.  Cases 
falling  under  it  are  not  within  the  domain 
of  a  judicial  discretion,  but  they  are  govern- 
ed by  its  imperative  provisions." 

The  court  has  no  alternative  under  the 
circumstances  of  this  case  but  to  apply  the 
plain  provisions  of  the  law  and  to  dismiss 
the  appeal. 

Appeal  dismissed. 

(US  Md.  182) 

LONGLET  et  al.  ▼.  McOEXXSH  et  aL 

Feb.  23,  1911.) 


(Ourt  of  Appeals  of  Maryland. 

,   COTTBTt 

Matteb- 


1.  CorSTS    (§    18*)— JUKISDIOnON  —  SrBJBOT- 
iNJUNOnOH— AOTINO     IN  PkbSON- 


injunction  operates  in  personam,  and,  if 
the  person  is  within  the  jurisdiction,  it  is  not 
materi»l  that  the  subject-matter  is  without  the 
jurisdiction. 

[Ed.  Note.— For  other'  cases,  see  Courts,  Dec. 
D«.  I  18.*] 
2.  Nuisance  (|  82*)— Injunction— Puadino 

— PBATXB  fob  RKLIXr  AND  Pbocess. 

In  a  complaint  for  an  injunction  against 
blasting  operations,  filed  by  parties  residing 
near  a  quarry,  a  prayer  for  relief  for  them- 
selves and  all  others  interested,  and  who  may 
be  made  parties  to  the  proceeding,  for  a  per- 
petaal  injunction  against  the  defendants  prohib- 
iting them  from  casting  rocks  upon  the  premis- 
es of  complainants  and  others  similarly  situated, 
and  from  so  conducting  the  quarry  as  to  inter- 
fere with  the  free  use  of  the  roads  through  such 
premises  by  the  complainants  and  any  otbens  en- 
titled to  use  them,  is  definite  and  certain  as  to 
the  plaintiffs  named  and  is  good  on  demurrer; 
and  under  Code  1904,  art  16,  S  147,  relating  to 
prayer  for  process,  a  prayer  which  contains  the 
name  and  residence  of  an  individual  defendant 
and  the  name  and  place  of  the  principal  office 
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of  a  corporation  defendant  is  likewise  good  on 
demnirer. 

[Ed.  Note. — For  otlier  cases,  see  Nuisance, 
Cent.  Dig.  ${  77-83;   Dec.  Dig.  {  32.*] 

3.  Nuisance  ({  19*)— Nuisances  Sitbjbci  to 
Injunction. 

A  blasting  of  roclcs  in  a  quarrv  so  as  to  cast 
stones  upon  premises  near  it  and  to  Iteep  per- 
sons residing  tbereon  in  fear  and  danger  while 
using  the  premises  and  the  avenues  and  roads 
giving  access  to  tbem  is  a  nuisance  which  may 
be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  i  55;  Dec.  Dig.  §  19.*] 

4.  Nuisance  (|  8*)— Noise  as  "Nuisance." 

Noise  alone,  if  it  l>e  of  such,  a  character  as 
to  be  productive  of  actual  physical  discomfort 
and  annoyance  to  a  person  of  ordinary  sensibil- 
ity, may  create  a  nuisance,  the  subject  of  a 
r^nedy  at  law  or  in  equity. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  4-25;   Dec.  Dig.  $  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4855-4864;  vol.  8,  p.  7734.]     ' 

5.  Nuisance  (|  80*)— Injunction— Inability 
OF  Lessor. 

An  owner  of  property  cannot  escape  11a- 
bilitv  for  a  nuisance  thereon  by  leasing  it,  since 
the  lessor  of  premises  which  are  a  nuisance  or 
which  become  so  by  their  use  and  who  receives 
rent  for  them  is  liable  therefor,  whether  in  or 
out  of  possession  of  the  premises,  and  hence  a 
lessor  of  a  quarry  is  a  proper  party  to  an  action 
to  enjoin  it  as  a  nuisance. 

[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  69;  Dec.  Dig.  f  30.*] 

6.  Nuisance    (|   26*)— Injunction— Pebsons 
Entitled  to  Injunction. 

The  fact  that  a  complainant  has  moved  to 

a  location  where  he  is  damaged  by  an  existing 

nuisance  is  no  defense  to  his  action  to  enjoin  it 

[Bd.    Note. — ^For   other   cases,    see   Nuisance, 

Cent  Dig.  §i  64-66;   Dec  Dig.  {  26.*] 

7.  Evidence  (8  586*)- WKiaHX^PosmviB  and 

NSQATIVE  'nsSTIMONT. 

The  affirmative  testimony  of  one  credible 
witness  as  to  a  fact  in  issue  must  outweigh  a 
dozen  equally  credible  witnesses  whose  testi- 
mony is  merely  negative. 

.    [Ed.    Note.— For  other  cases,    see    E^ridence, 
Cent  IMg.  Sf  2432-2435;   Dec.  Dig.  {  586.*] 

8.  Nuisance   (8   33*)  — Injunction  — Somt- 
oiBNOT  OF  Evidence. 

Evidence  in  an  action  to  enjoin  the  blasting 
of  rocks  in  a  quarry  so  as  to  cast  stones  upon 
the  complainant's  premises  near  it  and  to  lieep 
persons  residing  thereon  in  fear  and  danger, 
held  sufficient  to  sustain  a  decree  for  a  perpetu- 
al injunction. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §§  84-89;   Dec.  Dig.  {  33.*] 

Appeal  from  Olrcait  Court  of  Baltimore 
City;  Alfred  S.  NOes,  Judge. 

Bill  for  an  injunction  by  Harry  N.  Mc- 
Geoch  and  others,  made  parties  plaintiff  by 
order  of  court,  against  William  M.  Longley, 
with  an  amended  bill  making  the  William 
M.  Longley  Quarry  Company  a  codefendant. 
From  a  decree  maldng  perpetual  a  prelimi- 
nary Injunction,  and  adjudging  both  defend- 
ants guilty  of  contempt  in  violating  the  pre- 
liminary injunction  and  lmx>osing  a  penalty 
therefor,  defendants  appeal.     Affirmed. 

Argued  before  BOYD,  C.  J.,  BRISCOE, 
PEAROE,  SCHMUCKER,  and  UBNBR,  JJ. 


William  A.  Wheatley,  for  appeUants.  Al- 
fred J.  Garr,  for  appellees. 

PEARCE,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Baltimore  city 
making  perpetual  an  injunction  previously 
granted  by  that  court,  and  also  adjudging 
both  defendants  to  be  guilty  of  contempt  in 
violating  the  terms  of  the  prelimiuaiy  in- 
junction outstanding,  and  ordering  that  the 
defendant  corporation  forfeit  and  pay  a  fine 
of  $100  as  a  penalty  for  having  violated  said 
injunction.  The  three  plaintiffs  are  residents 
of  a  suburban  settlement  in  Baltimore  coun- 
ty, called  Rogn^  Heights,  Just  beyond  the 
western  limits  of  Baltimore  city,  and  are 
owners  of  real  estate  located  there.  The  de- 
fendant Wm.  M.  Longley  Is  a  resident  of 
Baltimore  city,  and  is  president  of  the  other 
defendant  the  W.  M.  Longley  Quarry  Com- 
pany, a  body  corporate,  with  its  principal 
office  in  Baltimore  city.  Wm.  M.  Longley  is 
the  owner  of  a  tract  of  land  adjacent  to  the 
property  of  the  plaintiffs,  upon  which  Is  a 
quarry  of  stone  which  Is  operated  by  the 
W.  M.  Longley  Quarry  Company.  The 
amended  bill  of  complaint  alleges  that  this 
quarry  is  distant  about  900  feet  from  the 
dwelling  of  the  complainant  Harry  N.  Me- 
Geoch,  and  from  the  dwelling  of  the  com- 
plainant Lewis  Blhy,  and  about  600  feet 
from  the  waterworks  of  the  complainant 
Wm.  T.  PfelfCer;  that  there  are  a  consider- 
able number  of  other  dwellings  on  said 
Heights  occupied  by  the  families  of  the  own- 
ers or  tenants;  that  prior  to  February  15, 
1909,  Wm.  M.  Longley  was  operating  said 
quarry  under  the  name  of  the  W.  M.  Long- 
ley  Quarry  Company,  blasting  and  exploding 
by  dynamite  large  quantities  of  stone  for 
sale  for  various  uses,  and  that  frequent  com- 
plaints had  been  made  to  him  of  the  conse- 
quence of  such  blasting,  and  that  he  had 
been  notified  that,  unless  he  desisted  from 
blasting  in  such  a  way  as  to  throw  roclis  and 
stones  upon  complainants'  premises,  proceed- 
ings would  be  taken  to  enjoin  him,  but  he 
nevertheless  continued  to  blast  and  to  throw 
rocks  and  stones  upon  complainants'  prop- 
erty, Injuring  the  same,  and  endangering  the 
lives  of  them  and  their  families;  that  on 
February  15,  1909,  said  Longley  leased  said 
quarry  to  said  quarry  company,  which  has 
ever  since  continued  blasting  In  the  same 
manner  and  with  the  same  results  almost 
every  day  in  the  week  except  Sunday,  and 
frequently  at  intervals  during  the  whole  day, 
rendering  it  necessary  at  times  for  those  in 
the  neighborhood  to  seek  some  secure  and 
protected  place  when  the  blastings  are  about 
to  occur;  that  injury  has  been  done  to  the 
property  of  complainants  and  .others  at  the 
Heights,  and  wolrkmen  tibere  engaged  in  work 
have  been  compelled  to  quit  their  labor  to 
avoid  personal  injury;  that  sometimes,  both 
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before  and  after  February  16,  1909,  there 
-was  an  attempt  to  give  notice  a  few  moments 
In  advance  of  a  blast,  bnt  sadb  notice  conid 
not  reach  tbe  residents  of  the  Heights  In 
time  to  enable  them  to  protect  themaelTes, 
even  If  the  defendants  cotild  Justify  Its  blast- 
ing by  such  notice;  that  the  complainants 
and  their  families  cannot  safely  enjoy  their 
lawns  and  premises,  or  the  avenues  on  the 
Heights,  on  account  of  such  blasting,  which 
is  a  constant  menace  to  life  and  limb,  and  an 
injury  to  their  property  rights  for  which 
there  is  no  adequate  remedy  except  in  equity. 

The  prayer  of  the  bill  is  for  themselves 
and  all  others  interested  therein,  and  who 
may  be  made  parties  to  the  proceeding,  for 
a  perpetual  Injunction  against  each  of  the 
defendants  prohlbltlcg  them  and  their  serv- 
ants from  casting  rocks  and  stones  upon  the 
premises  of  complainants  and  others  similar- 
ly situated,  and  from  so  conducting  said 
•quarry  as  to  interfere  with  the  free  use  of 
the  avenues  and  roads  through  said  Heights 
by  the  complainants  and  any  others  entitled 
to  use  them,  and  for  a  preliminary  injunc- 
tion in  tbe  meantime,  for  the  same  purpose, 
and  also  for  general  relief.  A  preliminary 
injunction  was  Issued  June  11,  1909,  prohib- 
iting said  defendants  or  their  servants  or 
agents  "from  throwing  or  casting  any  stone, 
boulder,  or  rock  upon  the  portions  of  the 
property  of  Bognel  Heights,  located  in  Bal- 
timore county,  which  the  complainants  and 
others  similarly  situated  are  entitled  to  use 
and  occupy,  and  from  the  use  of  what  Is 
known  as  mud  blasting,  or  from  in  any  man- 
ner menacing  or  endangering  the  safety  of 
tbe  complainants  and  all  other  persons  re- 
dding in  Rognel  Heights,  and  from  carrying 
-on  the  operations  of  said  quarry  so  as  to  in- 
terfere with  the  free  use  and  passage  by  the 
complainants  and  all  other  persons  on  said 
Heights  of  the  avenues  and  roads  leading 
through  said  Heights  until  the  further  or- 
der of  said,  court  in  the  premises." 

The  original  bili  was  filed  by  Harry  N. 
McGeoch  alone  against  Wm.  M.  Longley  alone. 
To  that  bUi  a  demurrer  was  interposed  by 
the  defendant  on  March  12,  1909,  and  while 
that  was  pending  Wm.  T.  PfelfCer  and  Lewis 
Bihy  were  by  order  of  court  made  parties 
plaintiffii.  The  grounds  of  the  demurrer 
were  three  in  number:  (1)  That  the  quarry 
was  wholly  in  Baltimore  county,  and  there- 
fore the  circuit  court  of  Baltimore  city  was 
without  Jurisdiction;  (2)  tliat  the  pray«r  for 
relief  was  vague  and  indefinite,  and  seeks 
tbe  aid  of  a  court  of  equity  for  persons  un- 
named and  not  parties  to  the  cause;  and  (8) 
that  the  prayer  for  process  was  not  In  ac- 
cordance with  section  147  of  article  16  of  the 
Code,  and  therefore  bad  in  substance.  This 
demurrer  was  overruled  May  12,  1909,  and 
a  preliminary  injunction  granted^  wlilch  was 
Afterwards,  on  June  4th,  dissolved,  it  then 
becodiing  'known  that  tbe  quarry  had  been 
leased  to  the  quarry  company  on  February 


16,  1906,  and  It  Was  therefore!  a  necee^ry 
party.  Thereupon,  with  leave  of  court,  the 
amended  bill  was  filed  on  June  11th  making 
the  W.  M.  Liongley  Quarry  Company  a  co- 
defendant  It  does  not  appear  from  the  rec- 
ord that  the  demurrer  to  the  original  bill 
was  renewed  to  the  amended  bill,  and  we 
should  not  therefore  notice  it  but  for  the 
fact  that  the  appellee  in  his  brief  has  devoted 
several  pages  to  its  discussion,  which  sug- 
gests that  it  is  possible  the  demurrer  was 
again  interposed,  there  being  no  docket  en- 
tries embraced  in  the  record,  and  we  shall 
therefore  briefly  consider  it  as  if  renewed  to 
the  amended  bill,  in  which  the  prayer  for  re- 
lief Is  unchanged,  but  the  prayer  for  "process 
contains  the  name  and  residence  of  Wm.  iH. 
Longley,  and  the  name  and  place  of  the  prin- 
cipal ofBce  of  the  defendant  corporation. 

[1]  (1)  Injunction  operates  in  personam. 
If  the  person  is  within  the  Jurisdiction,  it  is 
not  material  that  the  subject-matter  may  be 
without  the  Jurisdiction.  Tiiis  Is  the  general 
rule.  22  Cyc.  906;  Miller's  Equity,  !  570; 
Phelps,  Juridical  Equity,  p.  307;  Carroll  v. 
Lee,  3  GUI  &  J.  604,  22  Am.  D^.  350;  Drar- 
sey  V.  Omo,  93  Md.  74,  48  Atl.  741 ;  Phelps 
V.  McDonald,  99  U.  S.  298,  25  L.  Ed.  473^ 

[21  (2)  The  prayer  for  relief  Is  definite  and 
certain  as  to  the  plaintiffs  named,  and  is  not 
rendered  vague  and  indefinite  because  it  em- 
braces such  other  residents  of  Bognel  Heights 
as  are  alleged  to  suffer  in  like  manner  from 
the  blasting  complained  of,  and  who  may 
appear  and  be  made  parties  to  the  proceed- 
ings. Such  a  prayer  ought  not  to  be  con- 
demned as  bad  practice. 

(3)  In  the  prayer  for  .process  In  the  amend- 
ed bill  the  third  ground  of  the  demurrer  was 
met  and  obviated  by  setting  out  the  name 
and  residence  of  each  defendant,  and,  treat- 
ing this  demurrer  as  to  the  amended  bUI,  it 
was  clearly  correctly  overruled.  Regarded 
merely  as  going  to  the  original  bill,  it  is  not 
before  us  for  review,  and  we  are  not  called 
on  to  decide  it  now,  though  we  may  say  the 
original  bill.  In  its  second  paragraph,  gave 
the  name  and  address  of  the  then  sole  de- 
fendant, and  thus  gave  all  the  information 
that  would  have  beeo  given  if  repeated  in 
the  prayer  for  process.  Webb  v.  Bidgely,  38 
Md.  384.    , 

Both  defendants  answered  the  amended  bill 
at  length,  each  denying  that  it  ever  conduct- 
ed the  blasting  at  the  quarry  in  such  manner 
as  to  cause  rocks  and  stones  to  be  thrown 
upon  other  premises  than  their  own,  or  to 
endanger  the  lives  of  any  of  the  residents  of 
Rognel  Heights,  or  to  in  any  manner  injure 
the  complainants'  property.  A  great  mass  of 
testimony  was  taken  before  Judge  Nlles  in 
open  court,  who,  after  argument,  filed  an 
opinion  in  which  he  made  no  reference  to  the 
law  of  the  case,  but  treated  It  as  dependent 
wholly  upon  the  facts,  and  made  the  injunc- 
tion perpetual,  and  Imposed  the  flne.for  con- 
tempt as  before  stated.   The  appellants' coun- 
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ael  apparently  concurred  in  the  view  tliat 
there  was  little  law  In  the  case,  since  he  de- 
voted 31  of  the  83  pages  of  bis  brief  to  a 
statement  of  the  facts  alleged  In  the  plead- 
ings, and  to  a  recital  and  analysis  of  the  ev- 
idence. The  appellees'  counsel,  however,  in 
his  brief  has  cited  very  fully  the  authorities, 
and  we  shall  make  brief  reference  only  to 
such  as  declare  the  well-recognized  legal 
principles  applicable  to  this  case. 

[3]  In  Scott  V.  Bay,  3  Md.  444,  It  was  held 
that,  where  blastUig  was  such  as  to  keep  all 
persons  on  or  about  the  premises  in  constant 
fear  and  Jeopardy  of  their  lives,  rendering  a 
proper  attention  to  business  full  of  fear  and 
danger,  it  would  constitute  a  nuisance.  In 
Hamilton  v.  Whitridge,  11  Md.  128,  69  Am. 
Dec.  184,  it  was  held  that  a  party  injured  by 
a  public  nuisance  may  apply  for  an  injunc- 
tion to  prevent  such  nuisance,  if  its  existence 
wiU  cause  a  substantial  prejudice  to  his  prop- 
erty or  the  reasonable  enjoyment  of  it,  and  In 
Woodyear  v.  Scbaefer,  57  Md.  12,  40  Am. 
Rep.  419,  that,  where  the  nuisance  operates 
to  impair  the  comfortable  enjoyment  of  prop- 
erty, protection  by  injunction  must  be  given. 
In  Scott  v.  Bay,  supra,  it  was  held  that  "un- 
less a  party  can  show  a  right,  either  in  the 
nature  of  a  presumed  grant  or  easement,  or 
in  some  other  mode,  to  use  his  property  in  a 
particular  way,  he  cannot  use  it  in  that  par- 
ticular way,  it  it  occasions  injury  to  his 
neighbors  in  the  quiet  enjoyment  of  their  le- 
gal rights  and  privileges,  and  it  make^  no  dif- 
ference whether  precautions  were  used  or  not 
to  prevent  the  injury  complained  of." 

[4]  In  Dittman  v.  Repp,  50  Md.  623  (S3 
Am.  Rep.  325),  it  was  said:  "The  authori- 
ties are  numerous  that  noise  alone,  if  it  be 
of  such  a  cliaracter  as  to  be  productive  of 
actual  physical  discomfort  and  annoyance  to 
a  person  of  ordinary  sensibility,  may  create  a 
nnlsance,  and  be  the  subject  of  an  action  at 
law  or  an  injunction  from  a  court  of  equity." 

[I]  An  owner  of  property  cannot  escape 
liability  for  a  nuisance  thereon  by  leasing  it. 
"Where  the  owner  leases  premises  which  are 
a  nuisance,  or  must,  in  the  nature  of  things, 
become  so  by  their  user,  and  receives  rent 
for  them,  then,  whether  in  or  out  of  posses- 
sion, he  is  liable."  Owings  v.  Jones,  9  Md. 
118;  Albert  v.  State,  66  Md.  338,  7  Atl.  697, 
59  Am.  Rep.  159 ;  Metropolitan  Bank  v.  Man- 
ion,  87  Md.  83,  39  Atl.  90.  Longley  was  a 
proper  party  defendant  to  this  bill,  notwith- 
standing the  lease  to  the  quarry  company. 
In  Brady  v.  Weeks,  S  Barb.  (N.  Y.)  161,  It 
was  said:  "The  writ  of  nuisance  goes  against 
the  erector  of  the  nuisance,  and  his  alienee 
Jointly.  •  *  •  The  demise  in  such  case 
affirms  the  continuance  of  the  nuisance,  and 
may  be  said  to  be  a  continuance  of  the  nui- 
sance by  the  lessor." 

[6]  The  fact  that  the  complainant  came  to 
the  nuisance  is  no  defense.  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  276,  20  Atl. 
900,  9  L.  R.  A.  737,  25  Am.  St.  Rep.  595.  We 
have  carefully  examined  all  the  testimony  in 


the  record,  and  we  are  of  opinion  that  the 
case  is  governed  by  the  principles  at>ove  Stat- 
ed, and  tliat  the  learned  Judge  of  the  circuit 
court  properly  disposed  of  the  whole  case. 

There  were  14  witnesses  sworn  for  the 
plaintiffs. 

Frederick  W.  Mlrlc,  a  meml>er  of  the  police 
force  of  Baltimore  county,  testified  that  he 
worked  at  Rognel  Heights  two  years,  1908 
and  part  of  1909;  "that  blasting  went  on 
there  most  every  day  tliat  was  fit  to  work 
outdoors,  and  the  stones  fell  most  every  day, 
both  large  and  small  stones,  on  Mr.  Biby's 
place,  Mr.  Pfeiffer's,  Mr.  McGeoch's,  all  round 
the  neighborhood  there.  •  •  *  You  could 
bear  them  fall  through  the  trees.  I  was 
working  in  the  basement  of  Mr.  McGeoch's 
house,  and  a  blast  went  off  and  a  stone  fell 
about  50  feet  from  where  we  were  standing. 
Mr.  Longley  was  there.  I  said,  'Did  you  hear 
that  stone  fall?*  He  said  it  was  only  a  small 
one.  This  was  in  1908.  •  ♦  •  One  day  In 
February,  1909,  I  was  working  with  another 
man  putting  down  water  pipes,  and  a  man 
came  up  there  and  stood  l>ehlnd  a  tree  when 
a  blast  went  off,  and  a  stone  fell  between 
him  and  us."  This  witness  was  a  brother-in- 
law  of  Wm.  T.  Pfelffer,  who  testified  as  fol- 
lows: That  he  owned  property  at  Rognel 
Heights  adjoining  Mr.  Longley'a  quarry  prop- 
erty, and  had  lived  there  14  years.  He  sold 
McGeoch  and  Bihy  the  property  where  they 
live.  In  1907,  wliile  tie  was  cleaning  up  the 
ground  there,  the  men  complained  to  him 
about  stones  falling  on  his  property,  and  be 
complained  to  Mr.  Longley,  who  always  prom- 
ised to  have  it  stopped,  but  did  not  do  so. 
He  then  wrote  Longley,  and  told  him  tliat 
his  workmen  did  not  want  to  stay,  said  It 
was  dangerous,  and  they  could  not  take  the 
risk. '  Some  carpenters  working  on  a  shed  got 
down  and  would  not  go  back.  This  witness 
produced  stones  marked  with  the  dates  on 
which  he  saw  them  fall  on  his  premises.  He 
picked  them  up  at  once,  marked  them,  and 
put  them  in  his  safe.  The  afternoon  of  the 
day  on  which  he  was  testifying  he  heard  "a 
great  big  blast,  and  I  looked  at  the  quarry, 
and  saw  these  two  stones  rise  out  of  the 
quarry  and  fall  down  about  100  feet  in  the 
road  from  where  I  stood.  I  picked  them  up 
at  once  and  brought  them  here."  The  dates 
he  named  were  in  March,  April,  June,  and 
July,  1910.  "On  April  16,  1910,  was  in  the 
water  plant  to  pump  water.  Heard  blast  and 
came  out  to  look  and  a  stone  fell  on  the 
roof  of  the  shed.  Another  time  heard  a 
wblstie  and  knew  it  meant  a  blast,  got  be- 
hind a  big  tree,  a  stone  struck  the  limb,  and 
fell  close  to  my  foot,  told  Mr.  Longfiey  of 
these  occurrences,  and  that  he  would  get  into 
trouble,  but  he  said  he  did  not  believe  those 
stones  had  come  up  at  all.  On  one  occasion 
a  stone  falling  came  within  two  inches  of 
striking  him.  The  falling  of  stones  has  con- 
tinued up  to  last  night" 

Harry  N.  McGeoch  testified  that  It  was 
about  900  feet   from   his  property  to  Mr. 
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Longley'B  in  a  direct  line  to  tbe  auarry ;  tbat 
be  purchased  his  property  in  October,  1908, 
from  Mr.  Pfeiffer;  tliat  the  blasting  was' so 
annoying  and  so  dangerons  that  in  the  latter 
part  of  1908  he  went  to  see  Mr.  Longley  and 
told  him  it  mtist  be  stopped;  that  it  endan- 
gered the  llTes  of  his  wife  and  child,  and 
that,  if  it  was  not  stopped,  he  would  resort 
to  the  law;  that  his  business  required  him 
to  leave  home  in  the  morning,  and  he  did  not 
usually  get  back  before  6  in  the  evening,  and 
that  in  his  absence  be  was  in  a  constant 
state  of  anxiety  and  alarm  lest  his  wife  or 
child  might  be  injured  by  a  falling  stone; 
that  on  one  occasion  when  be  was  at  home 
sick  the  blast  was  so  heavy  it  almost  threw 
him  ott  the  conch.  He  did  not  testify  tbat 
he  actually  saw  stones  falling. 

His  wife,  Mrs.  Sadie  liIcGeoch,  testified 
that  they  moved  into  the  house  October  10, 
1906,  and  tbat  she  spent  most  of  her  time 
when  the  weather  was  fit  tn  the  garden  and 
on  the  lawn,  and  tliat  frequently  during  that 
fall  and  winter  and  the  following  sommer 
Bile  heard  showers  of  stones  falling  through 
the  trees  and  on  the  bam  and  carriage  house; 
tliat  on  (Hie  occasion  in  ii''ebmary,  1909,  she 
and  her  niece  were  out  in  the  grounds,  when 
a  man  came  round  the  road  sbonting,  and 
told  her  "you  bad  better  run,  we  are  going 
to  blast,  and  sometimes  the  stones  come  up 
this  way,  and  yon  might  get  hurt" ;  that  she 
then  went  towards  the  quarry,  and  a  man 
who  said  he  was  foreman  there  came  to  meet 
her,  and  she  asked  him  if  he  sent  her  word 
to  mn  because  they  were  going  to  blast,  and 
be  said,  "Not  you  particularly,  but  Mr.  Long- 
1^*8  men  are  working  around  here,  and 
there  are  a  good  many  stones  flying,  and 
tbey  are  liable  to  get  hurt"  She  said  the 
stones  did  not  fall  every  day,  but  it  was  a 
frequent  occurrence  tliat  showers  of  stones 
fell  on  tbelr  premises  and  buildings,  and 
tbat  it  continued  off  and  on  up  to  tlie  pres- 
ent time. 

Angnst  B.  Sidman  testified  that  be  was  a 
plumber,  and  on  February  17,  1909,  was 
working  near  Mr.  Pfelffer's  waterworks, 
when  there  were  three  reports  from  blasting 
and  a  stone  came  through  the  trees  and  fell 
about  100  feet  from  where  he  was,  and  Mr. 
Mirk  and  Mr.  Pfeiffer  picked  it  up  and  show- 
ed it  to  lilm.  Longley'B  foreman  was  then 
standing  about  150  feet  off. 

Eugene  J.  Kraft,  a  plumber,  who  pat  in  a 
pump  and  tank  for  Mr.  Pfeiffer  during  March 
and  April,  1909,  testified  that  while  be  was 
there  blasting  was  going  on  at  this  quarry 
and  some  stones  fell  in  the  tree  near  him. 

Robert  Robinson,  a  servant  living  with 
Mr.  McGeoch,  testified  that  be  had  been  there 
atxiut  nine  months,  and  there  had  been  a 
good  many  blasts  going  on,  and  stones  falling 
around  on  the  carriage  house  and  different 
places,  but  he  could  not  give  the  dates. 

Mrs.  Bitay  testified  she  lived  quite  near 
Mr.  McOeoch;   tbat  tbe  first  blasting  after 


she  moved  there  was  tn  February,  1909,  bnt 
that  day  she  did  not  actually  see  the  stones 
fall,  but  her  child,  who  was  playing  in  tbe 
yard,  screamed  when  tbe  blast  came,  and  she 
ran  out  to  know  tbe  cause.  She  testified  to 
three  specific  occasions  when  she  saw  large 
heavy  stones  fall  during  the  spring  and  sum- 
mer of  1909  upon  their  place  and  Mr.  Pfelf- 
fer's, and  said  from  time  to  time  since  she 
has  frequently  beard  the  stones  falling  while 
working  in  the  house, 

Peter  F.  Monaghan  testified  tbat  be  had 
lived  18  years  on  a  knoll  opposite  Mr.  Long- 
ley's  quarry  property;  that  when  it  was 
first  opened  tbe  loud  blasting  was  a  nuisance 
to  liimself  and  bis  family,  as  it  was  then 
surface  blasting,  but  be  could  not  say  it  was 
a  nuisance  now  that  the  quarry  is  deeper, 
"as  we  are  quite  a  distance  from  it"  He 
said  he  saw  one  stone  pass  over  Mr.  Pfelffer's 
waterworks  and  over  tbe  trees,  and  fall  on 
bis  own  knoll  where  be  lived. 

Morris  R.  Bspey,  a  carpenter,  worked  off 
and  (m  three  years  in  that  neighborhood; 
worked  building  Mr.  McGeoch's  house,  heard 
blasts  go  off  and  saw  stones  fall;  also  tbe 
same  when  "working  on  tbe  bouse  of  Mr. 
Pfeiffer,  Ids  brother-in-law,  tietween  Sixth 
and  Seventh  avenues  on  Walnut  avenue,  and 
again  in  February,  1909,  at  bis  sister's  house 
saw  stones  falling  through  the  trees  around 
Seventh  avenue. 

'  Jacob  Christian  testified  he  had  been  work- 
ing at  Rognel  Heights  about  IS  months; 
heard  the  blasting,  could  see  the  stones  com- 
ing over  on  Mr.  Pfelffer's  place,  not  only  one 
place,  but  different  places.  On  one  occasion 
was  in  the  pumphouse,  heard  a  blast  went 
to  the  door,  and  saw  -a  stone  fall  about  20 
or  SO  feet  firom  the  little  boy. 

Walter  W.  Pfeiffer  testified  that  blasting 
went  on  ever  since  that  quarry  was  opened; 
that  be  lived  at  Rognel  Heights  with  his 
father  until  August,  1909;  that  he  has  on 
several  occasions  seen  the  stones  rise  out  of 
the  quarry  and  fall  on  bis  father's  property, 
and  frequently  when  walking  on  tbe  back 
porch  has  seen  showers  of  stones  fall. 
■  Tbe  defendant  called  S2  witnesses  in  all. 
Of  these  two  were  experts,  Louis  B.  Thom- 
as and  Frank  Sinton.  Mr.  Thomas  was  man- 
ager of  the  Dupont  Powder  Company  of  Phil- 
adelphia, from  which  the  quarry  company 
purchased  its  dynamite,  and  he  was  familiar 
with  the  quarry  and  with  the  process  of 
quarrying  with  explosives.  He  described  it 
as  60  or  70  feet  deep,  opening  north  with 
the  breast  south  in  tbe  general  direction  of 
Rognel  Heights.  He  explained  tbat  the  ob- 
ject is  to  loosen  and  throw  down  and  out  in- 
to the  quarry  a  large  bulk  of  stone,  and 
therefore  tbe  charge  is  put  in  the  foot  of 
the  breast  He  said  it  was  extremely  im- 
probable with  tbe  charge  said  to  be  used 
there,  that  a  stone  could  be  thrown  bo  far 
as  McGeoch's,  or  without  a  charge  of  2,000 
pounds  to  throw  a  stone  to  an  altitude  tiiat 
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would  carrjr  It  laterally  600  feet,  and  tbat 
he  would  not  hesitate  to  live  with  his  family 
at  any  part  of  Rognel  Heights. 

Mr.  fiinton  is  an  officer  In  a  corporation 
operating  quarries,  has  been  connected  with 
this  quarry  company,  and  is  familiar  with 
the  oimration  of  such  quarries.  He  testified 
that,  with  the  charges  shown  to  he  used  in 
that  quarry,  It  would  be  physically  impos- 
sible for  a  stone  to  travel  to  McGeoch's  place; 
that  the  maximum  distance  would  be  250 
feet  There  is  no  occasion  to  question  the 
slnceirity  of  these  gentlemen,  but  their  theo- 
ries are  confronted  by  the  condition  shown 
to  exist  upon  the  testimony  of  the  plaintiffs. 
About  a  dozen  witnesses  were  called,  resid- 
ing at  or  near  Rognel  Heights,  who  testified 
they  suffered  no  annoyance  from  this  quarry, 
but  most  of  these  lired  at  a  considerably 
greater  distance  than  the  plaintiffs,  some  as 
far  off  as  five  or  six  squares.  Most  of  these 
were  men  absent  in  the  city  all  day,  and  sev- 
eral of  these  admitted  that  their  wives  and 
families  did  complain  of  annoyance  from  the 
violence  of  the  explosions.  Ten  or  twelve 
others  wore  called  who  frequently  heard 
blasts  and  saw  dust  and  dirt  fly,  but  had 
never  seen  stones  fall  except .  In  and  close 
to  the  quarry. 

in  But  one  credible  witness  who  testifies 
affirmatively  -  to  a  fact  in  Issue  must  out- 
weigh a  dozen  equally  credible  witnesses 
whose  testimony  is  negative  merely. 

[8]  Two  or  three  who  had  worked  upon 
buildings  there  testified  they  had  no  fear  of 
the  quarry,  and  that  the  stones  generally  fell 
back  into  the  quarry.  There  was  also  evi- 
dence that  there  was  occasional  blasting  (sur- 
face blasting)  by  residents  to  remove  stumps, 
and  that  two  or  ttiree  wells  were  dug,  re- 
quiring blasting,  but  it  cannot  be  imagined 
that  this  could  account  for  tlie  occurrences 
complained  of  and  testified  to  by  the  plain- 
tiffs' witnesses.  There  was  also  evidence 
that  there  were  two  other  quarries  in  tbat 
genwal  neighborhood,  but  these  were  from 
one  mile  to  a  mile  and  a  half  from  Kognel 
Heights ;  and,  while  there  was  evidence  that 
the  explosions  trma  these  quarries  were 
sometimes  heard  there,  no  one  contended 
tbat  these  stones  were  thrown  from  them. 

Judge  Niles  bad  the  opportunity  to  observe 
the  demeanor  and  maimer  of  all  the  witness- 
es in  the  case,  and  in  his  opinion  mentions 


10  of  the  12  wltnenes  for  tb«  plaintiffs  whose 
testimony.  If  acc^ted,  be  hd.d  must  govern 
the  case,  and  he  said  he  could  see  no  reason 
for  discrediting  them,  after  he  had  examin- 
ed the  premises  at  the  invitation  of  tlie  de- 
fendant and  with  the  consent  of  the  plain- 
tiffs, and  the  result  of  his  examination  was 
to  satisfy  him  that,  if  the  stones  fell  where 
the  witnesses  said  they  did,  there  was  plain 
negligence  of  the  rights  of  the  plaintiffs,  and 
we  concur  in  his  decree  making  the  fnjane- 
tion  perpetual. 

The  preliminary  injunction  in  this  case 
was  granted  June  11,  1909,  and  the  testimo- 
ny shows  that  the  acts  complained  of  were 
continued  up  to  June,  1910,  when  the  testi- 
mony was  being  taken.  It  is  apparent  from 
the  testimony  of  Mr.  Pfeiffer,  as  w^  as 
from  that  of  ■  Mr. '  Longley  himself,  either 
that  he  actually  believed  the  complaints  were 
unfounded,  and  he  would  therefore  be  safe 
in  disregarding  the  injunction,  or  that  he  did 
not  appreciate  tbe  authority  of  the  court, 
and  the  necessity  for  its  enforcement.  We 
must  concur  in  the  action  of  the  court  in 
this  respect  also. 

For  the  reasons  assigned,  the  decree  wlU 
be  affirmed. 

Decree  affirmed,  with  costs  to  tlie  appel- 
lees above  and  below. 


(US  Hd.  UO) 


LONG  V.  LONa 


(Court  of  Appeals  of  Maryland.    Feb.  23, 1911.) 

Appeal  from  .  Orphans'  Conrt,  Washington 
County. 

Action  by  Albert  J.  Long  against  D.  Scott 
Long,  as  administrator.  Prom  orders  dismiss- 
ing the  petition  and  rejectinr  a  replication  of- 
fered, petitioner  appeids.  Keversed  and  re- 
manded. 

See,  also,  80  Atl.  699. 

Argupd  before  BOYD,  C.  J.,  and  BRISCOE, 
PRARCE,  SCHMUCKER,  THOMAS.  PATTI- 
SON,  andURNER,  JJ. 

Ness,  Waganian  &  Wafcaman,  for  appellant. 
Thomas  A.  Foffenberger,  for  appellee. 

BOTD,  O.  3.  'The  same  questions  are  in- 
volved in  this  casft  as  were  in  that  of  Albert  J. 
Long  V.  Harry  R.  Long,  Administrator,  80  AtL 
699,  and  we  will  reverse  tbe  orders  for  the  rea- 
sons set  forth  in  the  opinion  filed  in  that  case. 

Orders  reversed  and  cause  remanded;  the  ap- 
pellee to  pay  the  costs. 
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VEOPUSfB  NAT.  BANK  OF  WATERVILIiB 
V.  JJICKBatSON. 

(Snpmne  Jndleial  Court  of  Maine.    Aug.  4, 
1911.) 

(SyXlahut  ty  ihe  Court.) 

1.  Affxai.   and   Ebbor  (I   695*)— QinesTiONS 
Pbesented  by  Recobd— Nonsuit  ob  Dibect- 

ED  VBBDICT. 

^nten  a  nonsnit  is  ordeied,  or  a  Terdict 
ia  directed,  and  exceptions  are  taken,  all  of  the 
eridence  necesearll;  becomes  a  part  of  the  case 
on  ezcaptions,  whether  It  is  mentioned  in  the 
bill  of  exceptions  or  not. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  695.*] 

2.  Afpeai,  AMD  E^bob  (|  685*)— QuKsnoNS 

PBESENTED  BT  HeCOBD — NONSUIT  OB  DlBECT- 
ED  VEBDICT. 

The  burden  is  on  the  party  who  excepts  to 
an  order  of  nonsuit  or  the  direction  of  a  verdict 
to  show  that  It  was  erroneous,  and  that  cannot 
be  shown  without  an  examination  of  all  of  the 
eridence. 

[SM.  Note.— For  other  cases,  see  Appeal  and 
Errw,  Dec.  Dig.  \  605.*] 

8.  Appbai.  ard  ESbbob   ({  695*)— <}UE8nons 

PBE8ENTE0     BT     RXCOBD— NoNSUIT     OB    Dl- 

BECTED    VBEDICT. 

If  the  party  excepting  to  an  order  of  non- 
cult  or  the'  direction  of  a  verdict  fails  to  pre- 
sent a  transcript  of  all  the  evidence  to  the  Jaw 
court,  his  exceptions  must  be  overruled,  unless 
flie  omission  fs  otherwise  supplied. 

[EH.  Note. — ^For  other  cases,  see  Appeal  and 
Errwr.  Cent  Dig.  St  2911-2915;    Dec.  Dig.  i 

4.  EJntbt,  Wbit  of  (I  19*)— Dbclabation— 

Akendhknt. 

When  in  a  real  action  several  separate 
tracts  of  lend  are  embraced  in  one  count,  the 
demandant  may  be  allowed  to  amend  by  strik- 
ing out  one  tract 

[Ed.  Note.— {"or  other  cases,  see  Entry,  Writ 
of.  Cent  Dig.  g  33;  Dec.  Dig.  §  19.*] 

B.  Appeal  and  EKbox  (8  882*)— Review— In- 
vited EIbbob. 

To  rapport  a  sheriff's  sale  of  land  upon  an 
execution,  it  is  necessary  to  show,  among  other 
things,  a  valid  judgment,  upon  which  the  exe- 
cntiott  issued.  In  this  cade,  to  support  the 
plaintiff's  title  under  an  executicm  sale,  formal 
proof  of  a  judgment  was  not  offered.  But,  in- 
asmuch as  it  appears  that  when  the  plaintiff 
was  proceeding  to  prove  a  judgment,  the  defend- 
ant's counsel  interrupted,  saying,  "I  don't  make 
any  objection  to  that ;  the  certificate  on  the  back 
of  the  execution  is  to  be  the  legal  proof,"  and 
the  plaintiff  thereupon  forbore  to  ask  further 
questions,  it  is  held  that  formal  proof  of  a 
judgment  was  waived. 

[Ed.  Note.— For  other  casei^  see  Appeal  and 
Error,  Dec.  Dig.  %  8§2.*] 

6.  Execution  (J  311*)- Shebift's  Deed— Rbq- 
tnsiTES. 

It  ia  not  indispensable  that  a  sheriff's  deed 
should  show,  what  court  rendered  the  judgnient, 
nor  at  what  term  it  was  rendered,  nor  its  date, 
nor  its  amount,  nor  the  date  of  the  execution, 
nor  that  the  execution  was  alive  at  the  time  of 
the  sale.  The  .deed,  as  evidence  of.  title,  may 
be  aided  and  supplemented  by  the  judgment  ex- 
ecution, and  officer's  return. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  I  811.*] 

7.  ESxECUTiow    (J    811*)  —  Shebitf'S   Deed  — 
Recitals— Coif  snocnon.  •   ■ 

Punctuation,  or  the  ^ant  of  it-i*.  not  da- 
cisive  in  the  conatruction  of  a  deed ;   and  it  is 


considered  that  in  the  recital  in  a  sherlfTs  deed, 
"having  given  notice  in  writing  of  the  time  and 
place  of  sale  to  the  judgment  debtois  •  •  • 
and  having  given  public  notice  of  the  time  and 
place  of  sale  by  posting  up  notifications  thereof 
in  a  public  place  in  the  town  of  Pittsfield,  and 
also  by  posting  up  notices  thereof  in  one  public 
place  in  each  of  the  adjoining  towns  of  Pal- 
myra and  Detroit  thirty  days  before  the  time  of 
sale,"  a  -fair  construction  requires  that  the 
words  "thirty  days"  should  be  applied  to  all  the 
notices. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  3U.*] 

8.  BxECUTioN    (§    310*)  —  Shebht's    Deed  — 

What  may  be  Included. 

An  officer  may  embrace  in  one  deed  several 
parcels  of  land  sold  separately  on  the  same 
execution  at  the  same  time  and  place  to  the 
same  purchaser.  And  the  record  shows  that 
that  was  what  was  done  in  this  case. 

[Ed.  Note.— For  other  cases,  see  EJzecution, 
Dec  Dig.  i  310.*] 

Exceptions  from  Supreme  Judicial  Court, 
Somerset  County. 

Writ  of  entry  by  the  People's  National 
Bank  of  Waterville  against  Eanorer  S.  Nick- 
erson.  Verdict  was  directed  for  plaintiff, 
and  defendant  excepted.  Exceptions  over- 
ruled. 

See,  also,  106  Me.  602,  76  AU.  937. 

Argued  before  WHITEHOUSE,  O.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JX 

Johnson  &  Perkins,  for  plaintiff.  David 
D.  Stewart,  for  defendant. 

SAVAGE,  J.  Writ  of  entry.  The  writ 
contained  one  count,  and  described  four  sep- 
arate tracts  of  land  by  metes  and  bounds. 
Before  proceeding  to  trial,  the  plaintiff, 
against  the  objection  of  the  defendant  Iiad 
leave  to  amend  by  striking  out  one  of  the 
tracts  described.  The  defendant  took  an 
exception.  The  plalnUff  claimed  title  under 
an  execution  sale  and  sherifTs  deed,  and  in- 
troduced in  evidence,  subject  to  objection  and 
exception,  the  execution  and  return  thereon, 
and  the  deed.  These  will  be  noticed  later. 
Other  evidence  was  also  admitted. 

At  the  conclusion  of  the  trial,  the  presid- 
ing Justice  directed  a  verdict  for  the  plain- 
tiff, and  the  defendant  excepted.  And  the 
case  Is  now  before  us  on  all  these  exceptions. 

Before  considering  the  exceptions  on  their 
merits,  we  must  first  notice  a  question  of 
practice.  The  case  as  made  up  and  printed, 
and  as  first  presented  to  this  court,  con- 
tained only  the  evidence  which  was  spedflc- 
ally  mentioned  in  the  bill  of  exceptions.  It 
was  conceded  at  the  argument  that  there  was 
testimony  which  bad  not  been  printed.  A 
transcript  of  this  testimony  was  submitted 
to  the  court,  and  it  was  agreed  by  counsel 
that  it  should  be  considered  as  a  part  of  the 
record  in  the  case,  if  the  court  were  of  opin- 
ion that  this  testimony  should  have  been 
printed  as  a  part  of  the  case  originally.  We 
are  of  that  opinion.  [1]  When  a  nonsuit  is 
ordered,  or  a  verdict  ia  directed,  and  excep- 
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tlons  are  taken,  all  of  the  evidence  neces- 
sarily becomes  a  part  of  the  case  on  excep- 
tions, whether  It  la  mentioned  in  tbe  bill  of 
exceptions  or  not  -  Such  a  ruling  Is  based 
upon  tbe  entire  evidence,  and  will  stand  un- 
less it  is  shown  to  be  erroneous.  [2]  The 
burden  is  on  the  excepting  party  to  show 
that  it  is  erroneous,  and  that  he  is  aggrieved. 
And  it  cannot  be  shown  to  be  erroneous 
without  an  examination  of  all  of  the  evi- 
dence; for  It  may  be  that  the  errors  com- 
plained of  are  cured,  or  tbe  omissions  sup- 
plied, by  the  evidence  omitted  in  making  up 
tbe  case.  [31  In  this  case  it  would  have 
been  our  duty  to  overrule  the  exception  to 
the  direction  of  a  verdict  without  further 
examination,  had  not  the  omission  been  reme- 
died by  the  transcript  submitted. 

[4]  When  this  case  was  in  this  court  be- 
fore (106  Me.  502,  76  Atl.  937),  the  defendant 
complained  because  the  plaintiff  bad  em- 
braced four  separate  tracts  of  land  in  one 
count,  but  the  court  held  that  the  practice 
was  allowable.  He  now  complains  that  the 
plaintiff  has  been  permitted  to  reduce  the 
number  from  four  to  three  by  amendment 
And  this  is  the  subject  of  his  first  exception. 
HlB  contention,  as  stated  in  tbe  brief  of 
counsel,  is  that  having  alleged  one  Joint  dis- 
seisin of  four  tracts  he  must  prove  it  as  al- 
leged, or  he  must  fail.  Of  course,  he  must 
prove  whatever  he  has  alleged  that  is  es- 
sential, but  that  does  not  mean  necessarUy 
that  he  must  prove  whatever  was  alleged 
in  the  original  declaration,  but  rather  what 
is  alleged  in  the  amended  declaration,  if  It 
is  amended. 

Of  the  propriety  of  such  an  amendment 
there  can  be  no  question.  To  allow  a  plain- 
tiff to  diminish  the  extent  of  his  claim  in  a 
real  action,  either  in  quantity  or  character, 
does  not  Introduce  a  new  cause  of  action. 
Such  an  amendment  is  allowed  almost  as  a 
matter  of  course.  Flummer  v.  Walker,  24 
Me.  14 ;  Howe  v.  Wildes,  34  Me.  666.  There 
is  no  difference  in  principle  between  tbe  al- 
lowance of  such  an  amendment  and  permis- 
sion to  strike  out  items  from  an  account  an- 
nexed. Such  permission  has  been  granted 
times  without  number.  Fogg  v.  Greene,  16 
Me.  282;  Wight  v.  Stiles,  29  Me.  164;  Towle 
V.  Blake,  38  Me.  528;  Boyd  v.  Eaton,  44  Me. 
51,  69  Am.  Dec.  83;  Monroe  ▼.  Thomas,  61 
Me.  581;  Goodwin  v.  Clark,  65  Me.  280; 
South  Thomaston  v.  Friendship,  95  Me.  201, 
49  AtL  1056.  The  defendant  can  take  noth- 
ing by  this  exception. 

The  other  exceptions  relate  to  the  admis- 
sibility and  sufficiency  of  the  proof  of  the 
plaintiff's  title  under  the  execution  sale  and 
deed,  and  may  be  considered  together. 

[6]  The  defendant  contends,  first,  that  al- 
though an  execution  and  return  of  sale  and 
a  sheriff's  deed,  such  as  it  was,  were  intro- 
duced, then  was  no  proof  of  any  Judgment 
and  that  without  proof  of  a  valid  Judgment 
the  subsequent  proceedings,  execution,  re- 
turn, and  deed,  however  correct  in  form, 


were  not  sufilcient  to  prove  title.  And  such 
is  the  law.  HUl  v.  Reynolds,  93  Me.  25,  44 
AU.  135,  74  Am.  St  Rep.  329.  And  it  is  true 
that  no  Judgment  was  proved.  But  upon  ex- 
amination of  the  transcript  of  evidence  not 
printed,  but  wlilch  is  now  a  part  of  the  case, 
we  find  that  the  plaintiff  had  placed  the 
clerk  of  the  Supreme  Judicial  Court  for  Ken- 
nebec county  upon  the  stand  as  a  witness, 
with  his  book  of  records,  and  was  proceed- 
ing, as  we  think  we  should  assume,  to  prove 
a  Judgment  by  the  record,  when  tbe  defend- 
ant's counsel  Interrupted,  saying:  "I  don't 
make  any  objection  to  that  The  certificate 
on  the  back  of  the  execution  is  to  be  the 
legal  proof."  Thereupon  counsel  for  plain- 
tiff forbore  to  ask  further  questions.  We 
think  that  we  should  now  hold  that  formal 
proof  of  a  judgment  was  thereby  waived, 
and  the  defendant  should  not  now  be  beard 
to  say  there  was  no  proof  of  any  Judgment 

[6]  The  defendant  contends  in  tbe  next  place 
that  tbe  sheriff's  deed  Was  not  "suffldent" 
The  statute  (R.  S.  c.  78,  |  36)  provides  that 
an  officer  selling  land  on  an  execution  "shall 
make  and  deliver  to  the  purchaser  a  suffi- 
cleat  deed  thereof,"  but  it  does  not  specify 
what  shall  be  the  essentials  of  such  a  deed. 
It  is  contended  that  the  deed  in  this  case  Is 
not  "sufficient"  because  it  does  not  show 
what  court  rendered  the  Judgment  nor  at 
what  term  it  was  rendered,  nor  its  date,  nor 
its  amount,  nor  the  date  of  the  execution,' 
nor  that  the  execution  was  alive  at  the  time 
of  the  sale.  If  it  be  conceded  that  proof  of 
all  these  particulars  is  necessary  to  establtsli 
a  valid  sale.  It  is  not  necessary  that  they 
be  shown  by  the  deed.  In  Hill  v.  Reynolds, 
93  Me.  25,  44  Ati.  135,  74  Am.  St  Rep.  329. 
a  case  singularly  on  all  fours  with  this  case 
in  these  respects,  it  was  held  that  the  deed 
under  a  sheriff's  sale  is  not  the  only  evi- 
dence of  title ;  that  standing  alone,  It  is  not 
sufficient  evidence.  But  the  Judgment  execu- 
tion, and  officer's  return,  as  wdl  as  the 
deed,  are  constituent  elements  of  tbe  evi- 
dence of  title.  It  was  decided  in  that  case 
that  tbe  deed  may  be  aided,  If  necessary,  by 
tbe  return.  The  deed  in  Hill  v.  Reynolds 
was  lacking  In  tbe  same  particulars  that  this 
deed  lacks.  But  upon  full  consideration  it 
was  held  to  be  sufficient  The  reasoning  need, 
not  be  repeated.  That  case  is  decisive  of 
this  one  so  far  as  these  particulars  are  con- 
cerned. 

[7]  It  is  contmded,  fnrthw,  that  it  no- 
where appears  that  the  execution  debtors 
bad  30  days'  notice  of  the  sale,  as  required 
by  statute.  R.  S.  c.  78,  {  83.  But  it  does 
appear  distinctly  in  tbe  return  of  the  officer. 
But  irrespective  of  that  'we  think  it  ap- 
pears suMcIently  in  the  deed.  And  it  is  tbe 
deed  which  counsel  attacks.  Recitals  in  a 
sheriff's  deed  of  bis  doings  in  giving  notice 
of  the  sale  are  themselves  evidence.  Cutting 
V.  Harrington,  104  Me.  96,  71  Atl.  374,  129 
Am.  St  Rep.  37S.  The  language  of  tbe  deed. 
so  far  as  necessary  to  quote  it  fin    "Havins 
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glren  notice  In  writing  of  tbe  time  and  place 
of  sale  to  the  judgment  debtors  in  the  execu- 
tion hereinafter  mentioned  and  having  given 
public  notice  of  the  time  and  place  of  sale 
by  posting  np  notifications  thereof  in  a  pub- 
lic place  in  the  town  of  Plttsfleld,  and  also 
by  posting  np  notices  thereof  in  one  public 
place  in  each  of  the  adjointag  towns  of  Pal- 
myra and  Detroit  thirty  days  before  the 
time  of  sale."  The  defendant  urges  that  the 
words  "tliirty  days"  are  applicable  only  to 
the  notices  ported  in  adjoining  towns,  and 
not  to  the  notice  given  to  the  debtors.  We 
think  a  fair  construction  requires  that  the 
words  should  be  applied  to  aU  the  notices. 
It  was  obviously  so  meant,  and  it  should  be 
so  read.  The  comma  after  the  word  "Pitts- 
field"  raises  the  only  doubt.  But  punctua- 
tion, or  the  want  of  it,  is  not  decisive  in  the 
construction  of  an  instrument,  or  a  statute 
even,  if  the  meaning  is  clear.  State  v.  Me- 
NaUy,  34  Me.  210,  56  Am.  Dec.  650;  Palmyra 
V.  Nichols,  91  Me.  17,  39  Ati.  33& 

[I]  Lastly,  it  is  contended  that  it  appears 
"by  the  deed  that  four  separate  tracts  of 
land,  entirely  distinct,  acquired  by  the  execu- 
tion debtors  at  difTerent  times  and  from 
ditferent  grantors,  were  sold,  nno  flatu,  for 
the  round  sum  of  $3,751,"  a  proceeding,  so  it 
is  claimed,  wholly  forbidden  by  all  the  au- 
thorities. Without  stopping  to  inquire  or  de- 
cide what  would  have  been  the  effect  if  the 
sale  in  this  case  had  been-  made  in  that  man- 
ner, we  may  say  that  tbe  record  shows  that 
the  different  parcels  were  sold  separately 
for  separate  prices.  Even  the  deed  itself  is 
not  necessarily  to  t>e  construed  as  meaning 
that  all  of  the  parcels  were  sold  together  for 
a  lump  sum.  The  language,  "I  (the  sheriff) 
•  •  •  in  consideration  of  the  sum  of  $3,751 
paid  by  the  said  People's  National  Bank  of 
Watervllle,  it  being  the  highest  bidder  there- 
for, do  hereby  give,  grant,  bargain,  sell  and 
convey  to  it  •  *  •  the  following  described 
pieces  and  parcels  of  land,"  would  be  equal- 
ly true  whether  the  parcels  were  sold  togeth- 
er for  $3,751,  or  sold  separately  for  prices 
aggregating  $3,751. 

But  the  oflacer's  return  states  that  the  par- 
cels were  in  fact  sold  separately,  for  separate 
prices,  which  amounted  in  all  to  $3,751.  The 
return  is  evidence  and  aids  the  deed.  HUl 
V.  Reynolds,  supra.  We  can  conceive  of  no 
reason  why  an  officer  may  not  embrace  in 
one  deed  several  parcels  of  land  sold  sepa- 
rately on  the  same  execution,  at  the  same 
time  and  place,  to  the  same  purchaser.  The 
cases  cited  by  the  defendant — Stone  v.  Bart- 
lett,  46  Me.  438,  Smith  v.  Dow,  51  Me.  21, 
True  v.  Emery,  67  Me.  31,  and  Bartlett  v. 
Stearns,  73  Me.  17 — are  not  applicable. 
These  cases  related  to  sales  of  two  or  more 
equities  of  redemption  at  the  time  for  a 
gross  sum.    That  is  not  this  case. 

We  conclude  that  none  of  the  grounds  tak- 


en In  support  of  the  exceptions  are  tenable. 
And  the  certificate  must  be: 
Exceptions  overruled. 

a08  Me.  347) 
TITCOMB  V.  P0WB3RS. 
(Supreme  Judicial  Coart  of  Maine.     Aug.  16| 
1911.) 

(SvUabvt  2>v  the  Court.) 

1.  Monet  Received  (|  6*)— Grounds  of  Ob- 
ligation—Pubfose  FOB  Which  Received. 

Under  the  count  for  money  had  and  receiv- 
ed, it  is  incumbent  upon  tbe  plaintiff  to  prove, 
not  only  tbe  receipt  of  the  money  by  defendant, 
but  also  that  it  was  received  by  him  to  plain- 
tiff's use;  tliat  is,  the  plaintiff's  title  to  it. 

[EM.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  f§  21-27;   Dec.  Dig.  i  6.*] 

2.  Money  Received  ({ 18*>— Buxs  and  Noiss 
(I  524*)— BviDENCB— Note. 

Although  the  legal  property  in  a  note  may 
pass  to  the  holder,  it  is  competent  under  a 
count  for  money  had  and  received  by  indorser 
against  indorsee  to  show  by  parol  testimony 
that  such  note  was  held  in  trust  to  be  account- 
ed for  in  a  particular  manner,  but  in  such  case 
the  possession  of  the  note  is  prima  facie  evi- 
dence that  it  is  the  property  of  the  holder. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  {  18;»  Bills  and  Notes,  Cent. 
Dig.  S§  1826-lSl;  Dec.  Dig.  {  GS4*] 

3.  Monet  Reckitkd  (|  18*)— Bvidbnch— Sbtf- 
ficiency. 

To  establish  such  trust  the  evidence  must 
be  full  and  clear.  (Vagueness  and  indefinite- 
ness  of  proof  are  aa  much  an  objection  to  sus- 
taining a  count  for  money  had  and  received  as 
in  other  actions.)  A  proposition  is  not  proved 
so  long  as  the  evidence  furnishes  ground  for 
conjecture  only,  or  until  the  evidence  becomes 
inconsistent  with  tbe  negative. 

[Bid.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  {§  70-72 ;  Dec.  Dig.  $  18.*] 

(Additional  SyOaiiM  fty  Editorial  Staf.) 

4.  Monet  Received  (|  8*)— Peomissobt  Note. 

A  negotiable  note  expressing  value  received 
may  be  given  in  evidence  in.  support  of  counts 
for  money  had  and  received  and  money  paid 
between  the  indorsee  against  the  indorser  or 
maker. 

JEM.  Note. — For  other  cases,  see  Money  Re- 
ved,  Cent  Dig.  %  6;   Dec.  Dig.  {  3.*] 

On  Motion  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  Frank  W.  Tltcomb  against  Mat- 
tie  A.  Powers,  executrix  of  Llewellyn  Pow- 
ers, deceased.  There  was  verdict  for  plain- 
tiff for  $2,002.65,  and  defendant  moved  for 
a  new  trial.    Motion  sustained. 

Action  for  money  had  and  received,  In 
which  the  plaintiff's  specifications  were  as 
follows: 

"Estate  of  Llewellyn  Powers  to  Frank  W. 
Tltcomb,  Dr. 

"To  cash  paid  to  Llewellyn  Powers,  being 
the  proceeds  of  two  certain  notes  of  one 
thousand  dollars  each,  given  by  Thayer  & 
Collins  of  Keene,  New  Hampshire,  to  Frank 
W.  Tltcomb  and  sold  by  the  said  Frank  W. 
Tltcomb  to  the  said  Llewellyn  Powers. 

"Which  said  money  said  Uewellyn  Pow- 
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en  agreed  to  credit  to  said  Frank  W.  Tlt^ 
comb  on  notes  held  at  that  time  by  said 
Powers  against  said  Titcomb,  wtiich  said 
credit  was  never  given  to  said  Titcomb  and 
afterwards  all  of  said  notes  then  held  by 
■aid  Powers  against  said  Titcomb  including 
interest  was  collected  by  the  estate  of  said 
Llewellyn  Powers  of  the  said  Frank  W.  Tit- 
comb, anid  the  said  Frank  W.  Titcomb  paid 
to  the  estate  of  said  Llewellyn  lowers  all  of 
said  notes  and  interest  and  -  was  never  al- 
lowed the  said  sum  of  two  thousand  dollars, 
the  proceeds  of  said  Thayer  &  Collins  notes, 
except  a  small  check  for  between  fifty  and 
sixty  dollars  given  at  said  time  by  said  Llew- 
ellyn Powers  to  said  Titcomb,  which  check 
Is  In  the  possession  of  the  executrix  of  said 

estate    fl,950  00 

To  interest  on  same  eighteen  months     175  50 


52,125  50" 
Ttie  plea  was  the  general  issue. 
Argued  before  SMERY,  O.  J^  and  SAV- 
AGE, KING,  and  BIRD,  33. 

Bansford  W.  Shaw,  for  plaintiff.  Roland 
B.  Olark  and  Walter  A.  Powerst  for  iet&id- 
ant 

BtRD,  3.  [11  Under  the  count  for  money 
had  and  received  it  is  incumbent  upon  the 
plaintiff  to  prove,  not  only  the  receipt  of  the 
money  by  the  defendant,  but  also  that  it  was 
received  by  him  to  plaintiff's  use,  that  is,  the 
plaintifTs  title  to  it  2  Starkie  on  Ev.  (Met 
Ed.)  106 ;  2  Saund.  on  PI.  &  Ev.  pp.  364,  371 ; 
Hearne  v.  Heame,  65  Me.  446,  447. 

[4]  It  is  well  established  tliat  a  note,  ne- 
gotiable and  expressing  value  received,  may 
be  given  in  evidence  in  support  of  the  counts 
for  money  had  and  received  and  money  paid 
between  the  immediate  parties  to  the  note, 
as,  for  instance,  indorsee  against  indorser  or 
maker,  and  in  such  case  the  note  is  prima 
facie  evidence  in  favor  of  the  plaintiff. 
Stete  Bank  v.  Hnrd,  12  Mate.  172;  Fair- 
banks V.  Stonley,  18  Me.  296,  303;  Goodwin 
v.  Morse,  9  Mete.  (Mass.)  278,  279;  Sturtevant 
V.  Randall,  53  Me.  149;  2  Green,  Ey.  §§  112, 
117.  See,  also,  Raborg  ▼.  Peyton,  2  Wheat 
885,  4  L.  £kL  268.  [2]  And  so.  also,  although 
the  legal  property  in  a  note  may  pass  to  the 
holder,  it  is  competent  imder  a  count  for 
money  had  and  received  by  Indorser  against 
Indorsee  to  show  by  parol  testimony  that 
such  note  was  held  In  trust  to  be  accounted 
for  in  a  particular  manner,  but  in  such  case 
the  possession  of  the  note  is  prima  facie  evi- 
dence that  it  is  the  property  of  the  holder. 
Scott  T.  WUllamson,  24  Me.  343,  347;  Lord 
T.  Appleton,  15  Me.  270.  And  to  establish 
the  trust  the  evidence  must  be  clear  and  full. 

[3]  Vagueness  Bind  indefiniteuess  of  proof 
are  as  much  an  objection  to  sustaining  a 
count  for  money  Iiad  and  received  as  th^ 
are  in  other  actions.    Perkins  v.  Cushman,  44 


Me.  484,  491.  A  propestilon  is  not  proved  so 
long  as  the  evidence  furnishes  ground  for 
conjecture  only,  or  until  tlie  evidence  be- 
comes inconsistent  with  the  negative.  To 
choose  between  two  possibilities  is  guess- 
work, and  not  decision,  unless  there  is  some- 
tiling  more  which  may  lead  a  reasoning  mind 
to  one  conclusion  rather  than  to  tlie  other. 
McTaggaet  v.  RaUroad  Co.,  100  Me.  223,  230^ 
231,  60  Atl.  1027.  See,  also,  Steward  T. 
Church,  107  Me.  — »  79  AtL  U;  Smith  t. 
Lawrence,  98  Me.  92,  97,  66  AtL  455 ;  Seavey 
V.  Laugblln,  98  Me.  617,  519,  57  AtL  796. 
See,  also,  Haskins  v.  Ha  skins,  9  Gray  (Mass.) 
390,  393. 

A  careful  examination  of  the  evidence  In 
this  case  makes  it  manifest  that  the  verdict 
cannot  stand.  Irrespective  6t  the  presump- 
tion arising  from  possession  of  the  notes  by 
the  testetor  and  the  express  statement  In 
the  specifications  of  the  plaintiff  that  the 
notes  were  sold  to  the  testetor,  and  disre- 
garding, also,  the  testimony  of  the  attorney 
of  the  testetor  that  testetor  bought  and  paid 
for  the  notes  and  the  testimony  of  plaintiff 
after  the  notes  were  transferred  by  defend- 
ant that  he  stated  to  defendant's  attorney 
that  the  amount  paid  to  her  was  too  large 
(which  was  clearly  incompetent  Goddard  ▼. 
Gutte,  11  Me.  440,  443;  Smith  v.  Lawrence, 
98  Me.  92,  97,  66  AU.  456),  the  evidence  In- 
dicates the  possibility  that  the  notes  were 
sold  to  and  paid  for  by  the  testetor  at  ttae 
time  of  their  indorsement  to  him  at  least  as 
strongly  as  the  possibility  ttiat  they  were 
transferred  to  testetor  in  payment  of  the 
existing  indebtedness  of  plaintiff.  There  is 
no  evidence  in  the  case  warntnting  the  ver- 
dict 

Motion  sustained. 

Verdict  set  aside. 

(K  vt.  »> 
VERMONT  MARBLE  CO.  v.  MEAD  et  al 

(Supreme  Court  of  Vermont     Rutland.     July 
81,  1911.) 

1.  PklNCIPAL  AKD  AoKNT  (|  99*>— AUTHORITT 

or  Agent. 

Where  express  authority  is  pveu  to  an 
agent  to  do  a  certein  thing,  be  Itai  implied  au- 
thority to  do  all  acta  necesisapy  to  Rcoomplish 
the  object  for  wbldi  the  express  authority  was 
given. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
\geat.  Cent  Dig.  K  254-261 ;  Dec.  Dig.  {  DO.*I 

2.  Pbincipal  and  Agent  (J  123*)— Aurnoa- 
ITT— Evidence. 

Etvidence  in  an  action  for  specific  i>erform- 
ance  of  an  agreement  to-  sell  land  made  by  one 
tenant  in  cotnmon  for  his  brother,  a  cotenant, 
and  himself,  held  to  show  that  the  seller  had 
authority  from  his  brother  to  sign  a  written 
contract  for  the  sale  of  the  brother's  interest. 

[13d.  Note. — For  other  cases,  see  Principal  and 
Agent  Dec.  Dig.  {  123.*] 

3.  PBINCEPAt  AND    AOKNT  (|   108*)— AOTBOR- 

ITT  TO  SBtL  Land. 

Where  one  of  three  tenants  in  commoa 
of  land,  who  was  a  brother  of  the  other  two 
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and  ma  anthorlMd  by  them  to  execute  a  con- 
tMict  for  the  sale,  llred  near  the  land,  while 
his  brother,  who  authorised  the  ezecntion  of  the 
contract  for  himself,  lived  at  a  long  distance 
and  all  the  partiei  desired  the  land  to  be  sold 
for  the  common  interest  the  cotenant  who 
made  the  sale  as  agent  for  the  other  brother 
was  not  a  mere  broker,  within  the  rule  that  the 
mere  employment  of  an  ordinary  real  estate 
broker  to  sell  land  prescribing  the  price  and 
terms  does  not  glTS  him  aatbority  to  make  a 
binding  contract  for  the  sale,  if  such  rule  ex- 
ists. 

[Ed.    Note.— For    other  cases,   see    Principal 
and    Agent,    Cent.   Dig.  H   27S-293,   358-367; 
Dec  Dig.  I  103.*] 
4.  PUNOrPAI.     AVD     >Aqbiit     ({     48*)  — OOOD 

^AITH. 

The  law  reguires  the  utmost  good  faith 
by  agents. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  t  78;   Dec  Dig.  f  48.*] 

6.  Pbinckpal  and  Aoknt  (§g  148,  180*>— Au- 
TnoKrrr  or  Aomtt— Extent  of  Autbobitt 
— Krowlbdob. 

An  agent  having  limited  authority  cannot 
bind  his  prinripal  by  an  act  not  authorized  by 
the  express  authority  given  and  that  necesw- 
rily  incidental  thereto;  the  person  with  whom 
he  deals  being  chargeable  witn  knowledge  of  his 
limited  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  U  S84-6S2i  Dec  Dig.  ti  148, 
160.*J 
4L  PBINCtPAL  ABD  AOERT   (I   123*)— EXEBCISK 

OF     AUTHOBITY- ABUBB— BVIDINCE. 

Evidence  in  a  suit  for  specific  performance 
«f  a  contract  to  sell  land  belonging  to  defend- 
ant and  his  brother  as  a  cotenant,  which  was 
executed  by  tlie  brother  as  defendant's  agent, 
held  to  show  that  the  brother  was  not  guilty  of 
misconduct  in  executing  the  contract  of  sale. 

[XM.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  i  123.*] 

7.  Fbincifal  akd  Aokut  (|  t90*)-PBnTnfF- 
T10W8— Good  Faith. 

'  In  tlie  absence  of  contrary  evidence,  it  will 
be  presumed  that  an  agent  acted  in  good  faith 
in  making  a  contract  for  the  sale  of  his  prin- 
cipal's land. 

(Bd.  Nota<— For  other  eases,  see  Principal  and 
Agent,  Dec  Dig.  1 190.*] 

&   VXKDOB   AHD    PUBCHASn    (|    17*)— SAIJ»- 

Omar-Tna  of  Accefiamcx. 

One  offering  to  purchase  land  may  limit 
the  offer  as  to  time  of  acceptance. 

[Bd.  Note.'-For  other  cases,  see  -  Vendor  and 
Pardiaser.  Cent  Dig.  i  21;    Dec  Dig.  i  17.*] 

••  Vkkdob  awd  PimoHASHi  (J  17*)— Rionrs 

OF  PuaCHABK»— laXIXB  OF  QFFKB— PCACB  OF 
AOCEFTAKCX. 

One  offering  to  purchase  land  may  limit 
tte  offer  as  to  the  place  of  acceptance. 

[Ed.  Note. — For  other  cases,  see  y«idor  and 
Purchaser,  Cent  Dig.  i  21;  Dec  Dig.  {  17.*] 

10.  Vbndok  and   Pubchabkb  ({  16*)  — CoN- 

TBAOT— OPTBB    and    ACCBPTANCB. 

To  constitute  a  binding  contract  for  the 
purchase  of  land,  the  offer  must  be  accepted  ac- 
cording to  the  terms  specified. 

[Ei.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  17,  20;  Dec  Dig.  { 
16.*] 

11.  Spboifio  Pbbfobm ahob  9  7*)— Waitbb  of 

BlOBT. 

Where  one  of  three  tenants  in  common  of 
land  executed  a  contract  to  orator  for  its  sale, 
and  part  payment  was  made  on  the  whole  pur- 
chase, the  application  of  such  payment  to  the 


price  of  the  undivided  Interest  eonreyed  by  two 
of  tlie  cotenants  did  not  constitute  a  waiver  of 
orator's  right  to  enforce  specific  performance 
by  a  purdiaser  of  the  other  cotenant's  interest 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  1^-16 ;  Dec  Dig.  t  7.*] 

12.  Vbndok  and  PaxoHABXB  (i  229*)— Bona 

FiDBs  —  NoncB  —  Facts    Putting    oh    Ih- 

qUIBT. 

About  the  time  a  contract  for  the  purchase 
of  land  was  signed  l>etween  orator  and  two  of 
three  tenants  in  common  owning  it  defendant 
came  into  the  room  and  learned  in  a  general  way 
that  the  whole  property  was  contracted  to  ora- 
tor, but  not  what  authority  one  cotenant  had 
to  sign  another  cotenant's  name,  though  he 
knew  the  right  to  sign  the  contract  of  sale  was 
claimed,  and  made  no  inquiry  as  to  the  nature 
or  extent  of  the  authority.  Beld,  that  defend- 
ant was  put  upon  inquiry  as  to  the  authority 
of  such  cotenant  to  sign  his  brother's  name, 
and,  failing  to  do  so,  was  charged  with  notice 
of  orator's  equitable  title  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  477-494;  Dec  Dig. 
I  220.*] 

13.  Spboifio  Pxbfobxancb  9  22*)— Pbbsons 

AOAINBT  WHOU  E&fFOBCEABLjg— PiTBCHABEBS. 

One  diargeabie  with  notice  of  the  equitable 
title  of  another  to  land  purchased  by  each  of 
them  under  a  contract  of  sale  is  as  much  a  trus- 
tee as  his  vendor,  and  will  be  required  to  con- 
vey to  the  person  having  the  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Pet^ 
formance,  Oent  Dig.  H  51,  63;  Dec  Dig.  i 
22.*] 

14.  VxNDOB   AND   PtrsoHABBB   (|   63*)— Coir> 
TSAOT  OF  Sale— Natubb. 

A  contract  for  the  sale  of  land  is  wholly  ex- 
ecutory; the  vendor  remaining  the  owner  and 
having  the  right  to  convey  it  free  from  any 
legal  claim,  even  as  against  one  holding  under 
a  prior  agreement  to  purchase. 

[B!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  84;    Dec  Dig.  {  53.*] 

16.  Vbndob  and  Pcbchabbb  (|  239*)— Bona 

FIDB  PimOEASEB— Riohts. 

If  the  grantee  of  land  is  a  bona  fide  pur> 
chaser  without  notice  of  the  equitable  title  of 
one  holding  a  prior  contract  to  purchase,  the 
legal  ownership  will  cut  off  the  equitable  estate 
so  as  to  prevent  specific  performance  of  the 
agreement  to  convey. 

[Bd.  Note.— Fm  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  i|  683-600;  Dec  Dig. 
i  239.*] 

16.  Spboifio  Pbbfobmancb  (S  22*)— Pbbsons 
Aqainst  Whoh  Enfobceablb. 

If  a  second  purchaser  of  land  has  notice  of 
an  equity  in  favor  of  one  having  a  prior  con- 
tract to  purchase,  he  may  follow  the  property 
in  the  hands  of  a  second  purchaser,  or  require 
him  to  account  for  the  purchase  money. 

[Ed,  Note. — For  other  cases,  see  Specific  Per* 
formance,  Cent  Dig.  H  61,  53;  Dec  Dig.  | 
22.*] 

17.  Specific    Pbbfobmanvb   (|   97*>— Condi- 
tions Prbcbdxnt— Patmxnt. 

One  having  the  right  to  enforce  an  equity 
in  land  sold  to  another  after  the  execution  of 
a  contract  to  convey  has  no  absolute  equitable 
right  to  compel  the  transfer  of  the  land  un- 
til he  pays  tlie  punJMUM  money  specified  in  his 
contract 

[Eld.  Note.— For  other  cases,  see  Spedflc  Per- 
formance, Cent  Dig.  f|  286-288;  Dec  Dig.  { 
97.*] 

18.  Spboifio  Pbbfobuancb  (§  106*)— PAsma. 
In  a  snit  by  one  holding  a  contract  to  pur 

chase  land  against  the  grantee  of  orator's  ven- 
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dor  with  noHee  of  orator's  rights  to  compel  spe- 
ciflc  perfonnaiice  of  the  asreement  to  convey 
to  him,  his  vendor  was  not  a  necessary  party. 

[BH.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |S  342-351 ;  Dec.  Dig.  f 
106.*] 

Appeal  In  Chancery,  Rutland  County;  Al- 
fred A.  Hall,  Chancellor. 

Suit  by  the  Vermont  Marble  Company 
against  Carlos  E.  Mead  and  another.  From 
a  decree  against  the  defendant  named,  he 
appeals.  Affirmed  as  modlfled,  and  cause 
remanded. 

Argued  before  ROWELL,  a  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

F.  D.  White  and  Charles  L.  Howe,  for  ap- 
pellant Eastman.  Frank  C.  Partridge  and 
T.  W.  Maloney,  for  appellea 

WATSON,  J.  The  bill  Is  for  specific  per- 
formance of  a  contract  for  the  sale  to  the 
orator  of  a  certain  piece  of  qnarry  land  and 
an  undivided  one-tenth  of  another  piece  of 
quarry  land  adjoining,  both  located  in  the 
town  of  West  Rutland,  this  state.  Before 
and  at  the  time  of  making  the  contract  In 
question  the  property  covered  by  It  was  own- 
ed equally  by  Carlos  E.  Mead,  a  resident  of 
Chicago,  III.,  and  his  brother,  John  H.  Mead, 
and  their  sister,  Charity  R.  Burr,  as  toiants 
In  common.  John  and  Charity  resided  In 
West  Rutland,  near  to  each  other  and  to  the 
common  property.  The  contract  was  dated 
June  1,  1005,  and  was  for  the  sale  of  their 
united  Interests.  It  was  signed  by  John 
and  Charity  for  themselves,  by  Carlos  through 
John  as  agent,  and  by  the  orator.  Carlos 
refused  to  sign  a  deed  of  conveyance  to  the 
orator  In  performance  of  the  contract  After 
said  contract  was  entered  into,  he  sold  and 
conveyed  his  undivided  interest  In  all  said 
property  to  the  defendant  George  P.  East- 
man. No  question  Is  made  but  that  the  con- 
tract is  sufficient  In  substance  to  answer  the 
requirements  of  the  statute  of  frauds.  It  Is 
contended,  however,  that  Carlos  never  gave 
John  power  to  make  and  sign  a  binding  con- 
tract for  the  sale  of  his  interest  in  the  prop- 
erty, and  therefore  he  was  not  bound  by  this 
contract.  Oar  statute  of  frauds  provides 
that  no  action  at  law  or  In  equity  shall  be 
brought  upon  a  contract  for  the  sale  of  real 
estate  or  an  Interest  therein,  unless  the  con- 
tract or  agreement  upon  which  such  action 
is  brought,  or  some  memorandum  or  note 
thereof,  is  In  writing  and  signed  by  the  par- 
ty to  be  charged  therewith,  or  by  some  per- 
son thereunto  by  him  lawfully  authorized  In 
writing.    P.  S.  1876. 

The  master  finds  that  Carlos,  John,  and 
Charity  were  all  desirous  of  selling  their 
common  Interests  in  both  these  pieces  of 
land,  and  to  that  end  John  and  Charity  en- 
tered Into  negotiations  with  the  orator;  that 
after  some  preliminaries,  and  on  June  1, 
1905,  the  contract  in  question  was  concluded 


to  sell  to  the  orator  the  entire  Interests  of 
the  three  cotenants  in  said  premises  for  the 
sum  of  $6,300,  $200  of  which  was  then  paid 
in  cash,  and  the  balance  of  $6,100  was  to 
be  paid  after  the  orator  had  examined  the 
title  and  when  the  deed  was  passed;  that 
previous  to  June  1st  considerable  correspond- 
ence passed  between  John  and  his  sister  on 
the  one  part  and  Carlos  on  the  other  with 
reference  to  the  sale  of  these  lands,  bat 
that  all  the  authority  which  John  had  for 
signing  this  contract  for  his  brother  was  giv- 
en in  letters  from  the  latter  of  May  25,  and 
of  May  20,  1005.  To  determine  the  scope  of 
the  authority  thus  conferred,  we  must,  as 
far  as  possible  on  the  facts  and  circumstanc- 
es shown  by  the  record,  put  ourselves  in 
the  place  of  the  writer,  reading  the  letters 
as  It  were  with  his  eyes. 

It  appears  that  some  time  before  the  25th 
of  May,  1905,  John  and  Charity  were  offered 
$6,000  for  the  property  by  the  orator,  and 
that  Charity  wrote  Carlos  a  letter  concerning 
it.  In  reply  to  which  Carlos  sent  them  the  let- 
ter of  May  25th,  saying:  "I  should  say  ac- 
cept at  once.  We  might  do  better  if  we 
worked  the  Columbian  and  Vermont  Marble 
Co.  against  each  other,  asking  each  to  give 
best  bid  at  once.  But  we  might  lose.  Fa- 
ther used  to  say  it  is  a  good  time  to  sell 
when  we  get  a  good  price.  I  know  there  Is 
over  $8,000.00  worth  of  marble  in  that  one- 
tenth,  but  we  cannot  get  It  out  So  it  Is  my 
judgment  to  sell  It."  On  receipt  of  this  let- 
ter, John  wrote  Carlos  as  follows:  "Tour  re- 
ply to  Chick's  [Charity's]  letter  Just  received. 
But  you  do  not  make  It  plain  In  your  letter 
what  we  want  to  know.  The  Vermont  Mar- 
ble Company  has  offered  us  $6,000.00  for  the 
one-tenth  Interest  In  the  Fant  marble  prop- 
erty and  the  Manley  quarry,  inclusive,  and 
I  am  working  hard  to  get  the  bid  raised  by 
Eastman  who  is  opening  the  quarry  yon  were 
interested  In.  We  have  not  had  a  chance 
to  realize  anything  on  it  before,  and  now 
have  a  spot  cash  offer,  and  I  feel  that  now  is 
the  time  to  sell  because  the  marble  business 
is  on  a  boom  and  as  it's  higher  and  it's  time 
to  sell  when  we  have  a  chance.  •  •  • 
And  I  think  Chick  would  like  to  sell  as  well 
as  myself,  and  I  want  your  permission  to  sell 
to  the  highest  bidder  for  spot  cash,  by  re- 
turn mail,  and  I  will  get  all  I  can."  As  a 
part  of  the  same  letter  Charity  wrote:  "We 
thought  by  your  letter  that  you  did  not  un- 
derstand that  the  'blue  quarry'  or  "Manley 
quarry'  was  Included  with  the  one-tenth  in 
the  $6,000.00  offer  from  the  Vermont  Marble 
Co.  Now  George  Eastman  has  offered  $100.00 
more  than  the  Vermont  Marble  Co.  Johnny 
thinks  perhaps  he  can  bring  it  up  to  $10,000 
as  there  is  a  little  comi)etition.  Shall  we  let 
it  go  to  the  highest  bidder?  I  think  George 
Eastman  is  anxious  to  get  It  because  he  is 
afraid  the  Vt  Co.  will  work  It  with  their 
other  property  each  side  of  It  and  hurt  him." 
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In  re;pl7  Carlos  wrote  the  letter  of  May  29th 
to  John,  which  reads:  "1906-5-29.  Brother 
John: — Jnst  got  home  and  found  that  your 
letter  got  to  the  bouse  an  hour  too  late  to 
catch  me.  I  understood  perfectly  that  the 
one-t«ith  interest  In  the  Fant,  and  the  ten 
rods  north  of  It,  was  included  In  the  deal. 
Yon  have  my  idea  exactly  in  working  two 
or  more  firms  in  bidding  against  each,  other, 
so  as  to  get  the  highest  price  possible.  Also 
you  have  my  sanction  to  sell  as  soon  as  you 
are  satisfied  you  have  the  top  notch  In  price — 
for  16000.00  or  as  much  higher  as  you  can 
work  them  up.  Would  it  not  be  a  good  plan 
to  see  If  yon  can  get  the  Columbian  Marble 
Co.  started  In  to  bid  as  well  as  the  oljier 
two?  I  think  If  yotf  can  get  it  np  to  ^0,- 
000.00  you  will  do  well.  Keep  cool  and  tell 
them  to  put  in  their  best  bid  first  as  that  is 
the  one  that  will  get  it.  If  you  do  not  sell 
it  for  spot  cash,  sell  it  for  at  least  $6,000.00 
down  and  mortgage  notes  secured  on  the 
marble  property  for  the  balance.  Keep  cool 
and  you  may  run  It  higher  than  the  $10,- 
000.00.  But  as  soon  as  you  are  satisfied  you 
have  the  top,  close  the  deal.  Your  brother, 
O.  B.  Mead,  87  Artesian  Ave.,  Chicago,  111." 

It  Is  very  apparent  that  these  brothers  and 
the  sister  were  working  in  harmony  for  the 
benefit  of  their  united  interests.  'They  were 
all  anxious  to  sell,  and,  as  appears  from 
these  letters,  thought  the  conditions  of  the 
marble  business  were  sufficiently  favorable 
to  make  the  time  most  opportune  for  realiz- 
ing a  good  price  for  the  property.  It  appears 
In  like  manner  that  they  all  thought  it  best 
to  accept  the  offer  of  $6,000,  unless  a  better 
one  should  be  made.  In  his  letter  of  May 
25tb,  where  only  that  sum  was  particularly 
spoken  of,  Carlos  wrote:  "I  should  say  ac- 
cept at  once."  Again,  In  bis  letter  of  Max 
29tb,  he  says:  "You  have  my  sanction  to 
sell  as  soon  as  you  are  satisfied  you  have  the 
top  notch  price,  for  $6,000.00  or  as  much 
higher  as  you  can  work  them  np.  •  ♦  • 
But  as  soon  as  you  are  satisfied  you  have 
tb6  top,  close  the  deaL"  In  neither  of  these 
letters  does  Carlos  convey  the  idea  that  any 
offer  made  must  be  submitted  to  him  before 
acceptance.  To  the  contrary,  he  is  quite  em- 
phatic In  directing  his  brother,  when  satisfied 
that  be  has  been  ofTered  the  "top  notch 
price,"  to  close  the  trade.  But  how  was  John 
to  close  It,  nnless  given  the  power  to  make 
a  contract  or  agreement  in  writing  for  that 
purpose,  signed  in  a  way  to  make  it  obliga- 
tory upon  all  of  the  common  owners,  as  well 
as  upon  the  purchaser?  If  the  power  to  sell 
and  "close  the  deal"  does  not  carry  with  it 
the  power  to  enter  into  a  binding  contract 
for  the  sale,  answering  the  requirements  of 
tbe  statute  of  frauds,  the  power  granted  is 
ineffectual  to  accomplish  the  end  for  which 
it  was  Intended. 

[11  It  is  a  rule  of  law  that,  where  an  ex- 
press authority  is  given  to  do  a  certain 
thing,  such  authority  carries  with  it  by  Im- 
plication authority  to  do  all  acts  which  may 


be  necessary  for  the  purpose  of  effecting  the 
object  for  which  the  express  authority  Is 
given.  Pole  v.  Leask,  28  Beav.  562;  Vanada 
V.  Hopkins,  1  J.  J.  Marsh.  (Ky.)  285,  19  Am. 
Dec.  92. 

W  We  therefore  hold  that  by  said  two  let- 
ters John  was  lawfully  authorized  to  make 
and  sign  a  contract  in  writing  for  the  sale 
of  tbe  interest  of  Carlos  in  all  said  property, 
and.  If  the  contract  In  question  was  conclud- 
ed in  the  proper  performance  of  the  duties 
of  the  agency,  it  was  binding  upon  the  prin- 
cipal. The  case  of  Lyon  v.  Pollock,  99  U.  S. 
668,  25  L.  Ed.  266,  is  much  in  point,  and  In 
Haydock  v.  Stow,  40  N.  Y.  863.  it  la  said 
that  an  agent  authorized  to  sell  either  real 
or  personal  estate  may  enter  Into  a  contract, 
within  the  terms  of  his  authority,  which  will 
bind  his  principal,  and  that  this  is  the  very 
essence  of  tbe  authority  to  sell. 

[3]  The  defendant  relies  upon  the  rule, 
seemingly  pretty  generally  laid  down,  that 
the  mere  employment  of  an  ordinary  real 
estate  broker  to  effect  a  sale  of  land,  even  . 
though  the  price  and  terms  be  prescribed, 
does  not  amount  to  giving  present  authority 
to  such  broker  to  conclude  a  binding  con- 
tract for  tbe  same,  and  that  the  words  "for 
sale"  or  "to  sell"  and  the  like  usually  mean 
no  more  than  to  negotiate  a  sale  by  finding 
a  purchaser  upon  satisfactory  terms.  Yet 
the  facts  of  record  show  the  agent  not  to 
have  been  a  mere  broker.  Consequently, 
even  though  tbe  above  rule  be  sound  (a  ques- 
tion not  considered),  it  is  not  applicable  here, 
where  the  principal  and  the  agent,  brothers, 
together  with  their  sister,  were  equally  In- 
terested as  cotenants  in  the  property  to  be 
sold,  the  principal  residing  in  a  distant  state, 
and  the  agent  and  the  sister  near  the  com- 
mon property  in  this  state,,  all  looking  alike 
to  a  sale  of  the  united  interests  in  the  im- 
mediate future  for  the  best  price  obtainable, 
materially  differentiating  circumstances  In 
view  of  which  the  letters  conferring  the 
power  were  written.  These  circumstances 
are  entitled  to  great  weight  in  ascertaining 
the  intent  of  the  principal  as  to  the  extent 
of  the  power.  The  principal  a  thousand 
miles  away  was  confident  that  his  brother 
and  sister,  acting  for  bim  the  same  as  for 
themselves,  would  do  only  what  in  their 
Judgment  was  best  for  all.  Hence  the  discre- 
tionary power  with  which  the  brother  was 
invested  to  sell  as  soon  as  he  was  satisfied 
he  had  "the  top  notch  In  price,"  and,  when 
so  satisfied,  to  "close  the  deal." 

It  is  said  that  John  was  a  special  agent 
having  special  and  limited  authority,  and 
that  the  orator  must  be  taken  as  having  bad 
full  knowledge  of  tbe  extent  of  bis  power 
when  the  contract  In  question  was  made; 
that,  this  being  so,  the  orator  knew  the  agent 
was  authorized  to  sell  the  property  only  to 
tbe  highest  bidder,  which  he  did  not  do,  and 
consequently  the  orator  In  procuring  the  con- 
tract of  sale  was  aware  of  such  misconduct 
by  tbe  agent  In  tbe  matter  of  bis  agency  as 
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}:)reclTidefl  it  from  obtaining  a  contract  that 
should  be  binding  upon  the  principal. 

[4,  C]  It  cannot  be  doubted  that  the  law 
requires  the  utmost  good  faith  from  agents 
(Noyea  v.  Landon,  69  Vt  569,  10  Atl.  342); 
nor  that  an  agent  Invested  with  special  and 
limited  powers  cannot  bind  his  principal  in 
any  act  not  warranted  by  the  express  au- 
thority delegated  to  him  and  what  was  nec- 
essarily Incident  thereto,  that  he  may  per- 
form the  act  to  which  his  agency  applied 
(Riley  T.  Wheeler,  44  Vt  189);  nor  that  a 
party  dealing  with  such  agent  is  chargeable 
with  knowledge  of  the  limitations  of  his  an- 
tborlty  (Ferguson  y.  Phoenix  Mut  Life  Ins. 
Co.,  84  Vt  ,  79  AU.  997), 

[I]  The  question  then  is,  Was  the  agent 
inillty  of  misconduct  in  the  performance  of 
the  duties  of  his  agency?  The  record  shows 
that  through  the  spring  of  1906  defendant 
Eastman  also  had  negotiations  with  John 
and  his  sister.  Charity,  for  the  purchase  of 
the  common  property  owned  by  them  and 
Carlos,  and  Icnew  John  and  his  sister  were 
in  correspondence  with  Carlos  about  the 
same,  and  had  received  written  communica- 
tion from  him  that  he  was  willing  to  sell 
the  lands  for  the  beet  price  which  coald  be 
obtained;  that  E^aBtman,  being  aware  of  the 
negotiations  with  the  orator  and  its  offer 
of  16,000,  made  an  offer  of  $6,300 ;  that  on 
Bfay  81,  1905,  John  told  Eastman  that  be 
would  not  close  any  trade  with  the  orator 
until  be  bad  given  Eastman  a  chance  to  raise 
any  offer  the  orator  might  make,  and  that. 
if  the  orator  offered  as  much  or  more  than 
$6,300,  he  would  give  him  (Eastman)  a  chance 
to  raise  his  bid;  that  soon  after  the  afore- 
mentioned offer  by  Eastman  John  informed 
the  orator  thereof,  and  on  the  forenoon  of 
Jane  1st  Mr.  Robinson,  acting  with  full  au- 
thority for  the  orator,  went  to  Charity's 
house,  and  Informed  her  and  John  that  the 
orator  would  pay  $6,300  for  the  premises,  and 
that  if  this  offer  was  not  then  and  there 
accepted,  he  was  directed  to  withdraw  it 
and  end  the  matter  so  far  as  the  orator  was 
concerned;  that  thereupon  John  and  Char- 
ity consulted  together,  and,  while  this  con- 
sultation and  the  negotiations  with  Robin- 
son were  in  progress,  a  son  of  John,  at  the 
request  of  his  father,  went  to  Eastman's 
quarry,  a  short  distance  away,  looking  and 
inquiring  for  Eastman,  but,  neither  finding 
him  nor  learning  his  whereabouts,  returned 
to  the  house  and  so  reported;  that  thereupon 
John  for  himself  and  purporting  to  act  for 
Carlos,  and  Charity  for  herself,  and  the  or- 
ator by  its  said  agent  signed  the  contract  in 
question,  John  and  Charity  being  afraid  that 
if  the  matter  was  not  then  closed,  the  trade 
might  fall  through,  and  all  sale  be  lost  The 
master  states  that  he  is  unable  to  find  from 
the  evidence  that  John  acted  In  bad  faith 
toward  his  brother  or  received  any  consid- 
eration other  than  that  stipulated  in  the 
contract. 

[71  Moreover,  ia  the  absence  of  any  finding 


to  the  contrary,  it  wHl  be  presumed  tliat  in 
making  the  contract  he  acted  in  good  faith. 
Galther  v.  Myrick,  9  Md.  118,  66  Am.  Dec. 
316;  McCarthy  v.  White,  21  Cal.  495,  82  Am. 
Dea  764;  Seattle  v.  Beattie,  83  Hun,  295.  31 
N.  T.  Snpp.  936,  affirmed  153  N.  Y.  652,  47  N. 
EX  1105.  The  letters  creating  the  agency  con- 
templated a  private  sale  of  the  property  for 
the  highest  price  possible;  $6,000  already 
named  or  as  much  more  as  should  be  offered. 
But  It  is  important  to  note  that  the  agent  was 
given  discretionary  power  to  determine  when 
the  "top  notch  in  price"  had  been  offered, 
and,  when  "satisfied"  It  bad  been,  to  close 
the  trade.  The  fact  that  Eastman  bad  of- 
fered the  same  sum  that  was  finally  accept- 
ed In  the  sale  to  the  orator  does  not  militate 
against  the  agent's  Justification  in  selling 
the  property  without  further  delay.  True, 
he  had  told  Eastman  that  be  would  not  close 
any  trade  with  the  orator  without  giving  him 
a  chance  to  raise  any  offer  the  orator  might 
make,  and  he  endeavored  to  communicate 
with  Ejastman,  presumably  to  give  him  such 
an  opportunity,  but  Eastman  was  not  found 
nor  his  whereabouts  learned.  As  bearing 
upon  tbe  action  of  the  agent  in  accepting  the 
orator's  offer,  it  is  important  to  note  how 
the  matter  would  have  then  stood,  had  all 
negotiations  with  the  orator  been  ended  by 
a  withdrawal  of  its  offer,  as  nut  accei>tcd. 
So  far  as  appears,  the  agent  had  never  been 
given  any  assurance  or  intimation  by  East- 
man that  he  would  raise  his  bid.  Indeed, 
the  negotiations  with  him  might  also  end 
without  a  sale  being  effected;  for  they  had 
not  gone  beyond  an  offer  which  coald  be 
withdrawn  at  any  time  t>efore  it  should  be 
accepted  and  steps  taken,  as  required  by  the 
statute  of  frauds,  to  make  a  binding  sale.  At 
best  with  the  orator  excluded  as  a  would- 
be  purchaser,  the  matter  would  stand  solely 
on  Eastman's  offer  with  no  likellliood  of  its 
being  raised,  and  a  posBiblllty  of  its  with- 
drawal altogether.  Was  there  not  reason  to 
fear  that  unless  the  matter  was  then  closed 
all  opportunity  to  sell  might  be  lost?  Evi- 
dently Carlos  anticipated  a  condition  of 
things  Involving  such  danger  when  Instruct- 
ing hla  agent  Advising  the  acceptance  of 
tbe  orator's  offer  of  $6,000  "at  once,"  he 
said  (letter  of  May  25,  1905) :  "We  mi^t  do 
better  if  we  worked  the  Columbian  and  Ver- 
mont Marble  Co.  against  each  other,  asking 
each  to  give  best  bid  at  once.  But  we  might 
lose.  Father  used  to  say  It  is  a  good  time 
to  sell  when  you  get  a  good  price."  It  is 
not  unreasonable  to  suppose  that  these  ex- 
pressions of  Carlos  had  great  influence  upon 
the  mind  of  John  In  the  exercise  of  the  dele- 
gated, power.  Can  it  be  said  that  In  the  con- 
dition of  things  then  confronting  him  tbe 
latto: .  was  not  Justified  in  thinking  that 
the  orator's  offer  then  under  consideration 
would  not  be  exce'-led,  and  in  closing  the 
sale  on  that  basis?  We  thin°k  not  And  we 
further  think  that  in  so  doing  he  was  act- 
ing strictly  within  the  discretionary  powera 
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delegated  to  him,  and  that  the  principal  was 
bound  thereby. 

The  very  early  case  of  CeTll  v.  Rich,  1  Ch. 
Cas.  309,  Is  much  In  point  There  the  ques- 
tion was  on  a  will,  whereby  after  other  be-, 
quests  the  clause  was  added,  "All  the  rest  of 
my  lands,  goods  and  personal  estate  I  glTO  to 
A.  B.  on  tmst,  to  give  my  children  and 
grandchildren  according  to  their  demults." 
The  devisee,  who  was  heir  and  executor, 
gave  the  land  to  one,  omitting  the  rest  And 
the  question  was  whether  that  was  a  dispo- 
sition according  to  the  trust  and  was  much 
argued.  The  Lord  Chancellor  said  he  could 
not  alter  the  s^;tlement  of  the  lands  on  one 
and  not  all,  tiiat  it  was  clear  the  children 
were  not  to  come  In  by  the  will  immediately, 
bat  by  the  act  of  the  devisee,  and  be  was  to 
give  or  distribute  according  to  their  demw- 
Its ;  therefore  he  was  the  Judges  In  Peay  t. 
Selgler,  48  S.  G.  496,  26  8.  £>.  885,  50  Am.  St 
Rep.  731,  the  letters  conferring  authority  on 
the  agent  to  sell  certain  land  upon  certain 
terms  therein  specified  as  a  restriction  used 
these  words:  "Of  course,  I  want  a  z«}lable 
purchaser,  one  whom  yon  think  would  make 
his  payment  promptly."  The  agent  made  a 
contract  for  the  sale  of  the  land  according- 
ly, bat  the  principal  rejected  the  contract  be- 
cause he  did  not  think  the  purchaser  reliable. 
The  coart  said  the  principal  in  making  this 
requirement  defined,  what  he  meant  by  a 
reliable  purchaser,  as  one  whom  tho'agent 
thought  would  make  his  payments  promptly, 
that  the  agent  so  r^arded  the  purchaser, 
Bad  the  contract  was  binding.  In  Adams  t. 
Gapron  &  Co.,  21  Md.  186,  83  Am.  Dec.  566, 
defendant  Adams,  a  beeC  packer,  consigned  a 
lot  of  beef  to  Hutch  &  Co.  in  London.^  The 
plaintiffs,  Capron  &  Co.,  were  correspondents 
of  the  London  firm,  and  the  nature  of  their 
relations  was  such  that  shipments  by  the 
consignor  to  the  consignee  were  made  under 
the  guaranty  of  Capron  &  Co.  Tlie  latter 
made  an  advancement  to  the  consignor  on 
account  of  this  consignment  of  beef  to  Lon- 
don and  took  his  receipt  upon  which  the  ac- 
tion was  brought  acknowledging  receipt  of 
the  money  on  beef  so  shipped  for  sale  for  his 
account  and  promising  to  refund  any  de- 
ficiency that  might  arise  therefrom.  Before 
the  l>eef  arrived  in  London,  the  consignor 
wrote  to  the  consignees,  stating  he  had  sent 
the  beef,  etc.,  continuing:  "I  triidt  to  your 
good  management  in  its  disposition;  do  with 
It  jnst  as  if  it  were  yonr  own."  It  appeared 
that  the  market  was  very  dnll  and  sales  diffi- 
cult; that  the  consignees  used  every  endeav- 
or to  sell  the  beef  at  the  earliest  moment 
and  for  the  highest  price  possible;  that  they 
used  the  best  management  in  its  disposition, 
but  that  notwithstanding  this,  the  sum  for 
-wblch  It  sold  was  much  less  than  the  amount 
of  the'  advances.  The  consignor  submitted 
an  instruction  to  be  given  to  the  Jury,  but 
not  given,  to  the  effect  that  If  it  appeared 
tlxat  the  beef  remained  In  the  hands  of  the 


consignees  until  its  quality  deteriorated,  and 
the  prices  became  lower  so  that  it  could  be 
sold  for  only  about  two-thirds  of  its  invoice 
price,  they  ^ould  not  have  sold  It  until  they 
had  notified  him.  Thereon  the  court  said 
that  he' appears  to  have  made  the  consign- 
ment without  any  restrictions,  and  also  to 
have  authorized  his  consignees  to  deal  with 
It  as  their  own;  that  under  these  circum- 
stances it  is  difficult  to  perceive  upon  what 
ground  he  was  entitled  to  notice  from  them 
of  its  depreciated  value  before  selling  it 
See,  also,  McNeil  r.  Sherby,  33  Cal.  202; 
Betts  V.  Planters',  etc..  Bank,  3  Stew.  (Ala.) 
18 ;   Lesesne  v.  Cook,  16  La.  68. 

It  is  argued  that  the  contract  In  question 
was  obtained  by  the  exercise  of  what  amount- 
ed to  duress  upon  the  agent  by  the  orator, 
in  that  when  he  signed  the  contract  he  was 
acting  under  a  fear  that  he  would  lose  the 
deal  If  the  contract  be  not  concluded  at  once^ 
by  reason  whereof  he  was  not  in  the  exer- 
cise of  his  free  Judgment  and  that  there- 
fore, spedflc  performance  should  not  be  or- 
dered. 

[MO]  In  making  its  offer  the  orator  had  a 
right  to  limit  the  time  (Carr  v.  Duval,  14 
Pet  77, 10  U  Ed.  361)  and  the  place  (JBleason 
T.  Hensbaw,  4  Wheat  225.  4  U  Ed.  556)  of 
acceptance,  and  to  make  a  binding  contract 
the  offer  had  to  be  acc^Dted  according  to  the 
terms  specified.  Ellis's  Adm'r  v.  Durkeot  79 
Vt  341,  65  Ati.  94.  The  question  of  acc^t- 
ance  was  one  entirely  with  the  vendors,  act- 
ing personally,  or  through  a  representative; 
and  the  record  shows  no  ground  for  saying 
that  they  were  devested  of  ind^endent  ac- 
tion or  the  free  exercise  of  Judgment;  nor 
that .  the  contract  was  not  fair,  equal,  and 
Just  In  its  terms. 

[11]  It  is  further  argued  that  the  orator 
has,  in  effect  accepted  a  return  of  the  earn- 
est money  paid  at  the  time  of  signing  the 
contract  in  applying  the  same  to  the  price  of 
the  undivided  Interests  conveyed  by  John  and 
Mrs.  Burr,  and  that  this  may  at  least  be  said 
to  amount  to  a  waiver  of  Its  advantages  un- 
der the  contract  The  force  of  this  argu- 
ment if  it  has  any,  quickly  vanishes,  how- 
ever, when  we  consider  that  the  contract 
was  with  all  the  cotenants  together  for  the 
common  property  as  a  whole,  and  that  the 
part  payment  was  made  on  the  whole  pur- 
chase. The  contract  became  binding  when 
signed  by  the  parties.  Thenceforth  equity 
regarded  it  so  far  as  the  interest  or  estate 
in  the  land  is  concerned,  not  as  executory, 
but  as  executed,  and  as  operating  to  transfer 
the  estate  from  the  vendors  and  vest  it  in 
the  vendee.  The  equitable  estate  thus  vested 
in  the  orator  is  commensurate  with  that  pro- 
vided for  by  the  contract ;  and,  although  the 
vendors  remained  the  owners  of  the  legal  es- 
tate, they  held  It  as  trustees  for  the  orator, 
the  holder  of  all  beneficial  interest  The 
power  to  convey  the  property  was  not  dele- 
gated by  Carlos.    No  one  could  sign  a  deed 
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for  him  to  carry  oat  the  contract,  and  he  re- 
fused to  Join  with  his  cotenants  in  the  deed 
Bent  htm  for  that  pnrppse.  Thereupon  his 
cotenants,  in  part  performance  of  the  con- 
tract, executed  and  delivered  to  the  orator  a 
deed  of  two  undivided  third  parts  of  the 
premises  and  received  the  sum  of  |4,000, 
which,  with  the  part  payment  already  made 
nnd»  the  contract,  amounted  to  two-thirds 
of  the  entire  purchase  money.  And  the  ques- 
tion here  is,  Shall  that  contract,  not  some 
other  contract  pertaining  solely  to  Carlos' 
several  Interest,  be  fully  performed? 

The  trust  impressed  upon  the  legal  estate 
held  by  the  vendor  followed  it  In  the  hands 
of  his  grantee  Eastman,  unless  be  was  a  bona 
fide  piirchaser  for  value,  without  notice  of 
the  orator's  equitable  title 

[12.  13]  It  Is  found  that  about  the  time  the 
contract  with  the  orator  had  been  signed, 
and  before  the  orator's  agent  had  left  the 
room  where  the  signing  was  done,  Eastman 
came  into  the  house  and  into  that  room  and 
learned  in  a  general  way  from  those  pres- 
ent what  had  occurred,  and  that  in  terms 
the  whole  property  was  contracted  to  the 
orator ;  that  Eastman  did  not  before  nor  then 
learn  }nst  what  authority  John  had  to  sign 
his  brother's  name,  but  he  knew  that  John 
claimed  the  right  to  sign  a  contract  for  his 
brother  in  the  sale  of  the  premises.  Yet  nei- 
ther then  nor  at  any  time  thereafter  were 
inquiries  made  by  Eastman  respecting  the 
nature  or  extent  of  the  authority  John  had 
or  claimed  to  have  to  act  as  agent  in  the 
transaction.  It  Is  clear  that  the  facts  learn- 
ed by  E^astman  on  the  occasion  last  mention- 
ed were  sufficient  to  put  him  upon  inquiry 
respecting  the  contract  in  question  and  the 
authority  from  Carlos  under  which  It  was 
signed  for  him.  Failing  to  Inquire,  Eastman 
was  chargeable  with  notice  of  the  agent's 
powers  and  of  the  orator's  equitable  title  un- 
der the  contract  (Allen  v.  Gates,  73  Yt.  222, 
50  Atl.  1092);  and,  being  so  chargeable,  he 
stands  in  the  place  of  his  vendor,  and  la  as 
much  of  a  trustee  as  he  was.  Story  v.  Lord 
Windsor,  2  Atk.  631;  Murray  v.  Ballou,  1 
Johns.  Ch.  (N.  Y.)  666.  Thus  standing  in  the 
vendor's  place  as  trustee,  he  is  liable  to  the 
same  equity,  and  should  be  required  to  con- 
vey the  property  thus  held  by  him  In  trust 
to  the  orator  in  the  same  manner  and  to  the 
same  extent  as  the  vendor  would  be  liable 
to  do  In  performance  of  the  contract  in  ques- 
tion, were  he  in  life  and  still  owner  of  the 
legal  estate.  Wllkins  v.  Somervllle,  80  Vt 
48^  66  Atl.  803,  11  L.  R.  A.  (N.  S.)  1183,  180 
Am.  St  Rep.  006;  Van  Dyke  v.  Cole,  81  Vt 
379,  70  Atl.  593,  1108. 

The  decree  below,  however,  being  in  ac- 
cordance with  the  amended  prayer,  goes  fur- 
ther than  this.  It  also  declares  the  deed  of 
conveyance  under  which  Eastman  took  the 
legal  title  to  be  of  no  force  and  effect  as 


against  the  orator.  This  renders  the  decree 
Inconsistent  with  itself,  for,  if  Eastman  took 
nothing  by  the  deed,  how  can  any  conveyance 
by  him  give  the  orator  the  legal  estate,  or 
effect  complete  performance  of  the  contract? 

[14]  In  law  a  contract  for  the  sale  of  land 
is  wholly,  and  in  every  respect,  executory. 
The  vendor  remains  to  all  Intents  the  owner 
of  the  property,  and  can  convey  It  free  from 
any  legal  claim  or  incumbrance;  and  the 
vendee  acquires  no  interest  whatever  in  tne 
land.  The  relations  between  the  parties  are 
personal  merely. 

[IS]  And,  if  the  grantee  of  the  legal  estate 
is  a  bona  fide  purchaser  for  value,  without 
notice  of  the  equitable  title  under  the  prior 
contract,  the  legal  ownership  is  suffldHit  in 
eqnlty  to  cut  ofF  the  equitable  estate.  Pom- 
eroy's  Con.  {  314. 

[IS]  Furthermore^  If  the  second  purdiaser 
takes  his  conveyance  with  notice  of  the  trust, 
the  cestui  que  trust  may  either  follow  the 
trust  property  In  the  hands  of  the  pnrcba8«', 
or  he  may  call  upon  the  trustee  to  account 
for  the  purchase  money,  thereby  affirming 
the  sale.  2  Spence,  Eq.  Jnr.  810;  Murray  v. 
Ballou,  cited  above. 

[17]  But  the  cestui  que  trust  has  not  an 
absolute  equitable  ri^t  against  the  s^er  or 
his  grantee  until  he  pays  the  purchase  rnomegr 
specified  in  his  contract  2  Spence,  Bk].  Jnr. 
810.  It  cannot  be  said,  therefore,  that  tlie 
deed  of  conveyance  to  Eastman  la  of  no  force 
and  effect  as  against  the  orator. 

[It]  It  had  the  ^ect  to  convey  to  him  all 
the  vendor's  interest  in  the  land  by  reason 
whereof,  this  suit  being  solely  for  the  com- 
pletion of  the  title  in  the  orator,  the  vendor 
was  not  a  necessary  party.  Van  Dyke  ▼. 
Cole,  cited  above. 

It  follows  that  the  decree,  altered  in  the 
respect  named,  should  be  affirmed. 

Decree  affirlned  and  cause  remanded,  wttli 
mandate^ 


a*  N.  H.  14«) 

STATE  T.  BOSTON  A  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Feb.  11,  1911.    On  Motion  for 
Rehearing,  June  6,  1911.) 

1.  Statutes  (|  217*)— CoKsrauonow— ijsaiB- 

LATIVS  HlSTOBT. 

The  history  of  legislation  upon  the  sub- 
ject and  the  circumstances  under  which  a  stat- 
ute was  enacted  may  be  considered  in  determin- 
ing the  legislative  intent 

[Ed.    Note.— For   other   cases,    see   Statutes. 
Cent.  Dig.  i  293;   Dec.  Dig.  J  217.*] 

2.  Statutes  (f  216*)— Constbcction— Lsois- 
LATivK  Intent. 

In  construing  a  statute,  the  court  must,  as 
neariy  as  possible,  place  itself  in  the  position 
of  the  Legislature  in  order  to  discover  uieir  in- 
tent from  the  language  used,  in  the  light  of 
the  surrounding  circomstances. 

[Ed.    Note.— For  other   cases,    see   Statutes, 
Cent.  Dig.  f  217;    Dec.  Dig.  {  216.*] 
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5.  STATUTBa   (I  192*)— CONBTBtJCTION— WOBDB 
AND  PBBABES. 

Under  the  direct  provision  of  P.  S.  1891, 
r.  2,  li  1,  2,  words  and  phiasea  in  a  statute 
should  M  construed  according  to  the  common 
and  ajiproved  usage  of  the  language,  unless  they 
have  acquired  a  technical  meaning  or  such  con- 
struction would  be  contrary  to  the  manifest 
legislative  intent 

[Bd.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  {  270 ;  Dec.  Dig.  S  192.»] 

4.   GABBIEBS    (S    6*)— RATKS-'ItSSTBIOnONS. 

Laws  1883,  c.  100,  |  17,  provide  that  an; 
railroad  may  lease  its  road,  and  that  two  or 
more  corporations  may  unite  and  form  a  new 
corporation,  provided  that  tie  rates  for  fares 
and  freights  existing  August  1,  1883,  shall  not 
be  inoceased  on  any  of  the  roads  so  leased  or 
united,  and  the  decrease  in  operating  expenses 
from  the  leasing  shall  be  met  by  a  reasonable 
reduction  of  fares,  and  farther  provided  that 
the  new  corporation  shall  have  all  the  rights, 
etc.,  of  the  corporations  forming  the  union. 
Laws  1889,  c.  5,  amending  the  act  of  1883,  au- 
thorized the  Boston  &  Maine  Bailroad  to  lease 
and  purchase  certain  roads,  and  by  section  16 
provided  that  no  existing  rifht  to  lease  or  unite 
with  other  roads  should  be  impaired  by  the  act. 
Section  17  provided  that  the  rates  then  existing 
should  not  be  increased  on  the  roads  leased  or 
united  nnder  it.  and  that  the  decrease  in  oper- 
ating  expenses  from  the  leasing  or  union  of  any 
roads  should  be  met  by  a  reasonable  reduction 
of  rates.  Section  10  authorized  the  Boston  & 
Maine  Bailroad  to  acquire  certain  roads  by 
purchase.  «nd  provided  that  the  purdiasing  cor- 
porations riiould  enjoy  all  the  rights  enjoyed 
hj  the  selling  corporations.  Section  13  pro- 
vided that  whenever  any  lease,  union,  or  pur- 
chase authorized  by  the  act  should  be  eflected 
copies  of  the  votes  shall  be  filed  in  the  office  of 
the  Secretary  of  'State.  Held,  construing  the 
statutes  in  view  of  the  history  of  their  enact- 
ment that  the  restrictions  as  to  incsease  of 
rates  apply  generally  to  all  roads  consolidated 
thereunder  with  the  Boston  &  Maine  Railroad 
by  lease,  purchase,  or  otherwise. 

[ESd.    Note.— For    other   cases,   see    Oarriers, 
Dec.  Dig.  I  6.*} 

6.  Cabbierb    (I  5*)— Rath  Regulation— 
liBASED  Railroad. 

Laws  1887,  c.  301,  |  1,  ratifying  and  con- 
firming the  lease  of  the  Manchester  &  I>awrence 
Railroad  to  the  Boston  &  Maine  Railroad  Com- 
pany, executed  under  Laws  1883,  c.  100,  did 
not  prevent  the  restrictions  of  the  act  of  1883  as 
to  increase  in  rates  from  applying  to  the  road 
leased. 

[BU.   Note.— For  other   cases,    see    Carriers, 
Dec.  Dig.  S  6.*] 

6.  Bailboads  (S  134*)— I«asi:. 

Where  a  lease  of  one  railroad  to  another 
complied  with  the  conditions  prescribed  by  law 
as  essential  to  the  state's  consent  to  the  lease, 
neither  the  state  nor  any  stockholder  of  the 
lessor  road  who  voted  for  the  lease  could  have 
it  set  aside,  even  if  it  was  Illegal  in  violating  a 
contract  between  the  lessor's  stockholders. 

[99d.   Note. — For  other   cases,   see  Railroads, 
Cent.  Dig.  §§  423-433 ;   Dec.  IMg.  i  134.*] 

7.  Gabbikbb  (I  6*)— Rati  Rsoui.ations— Ap- 
PUOATiOK  OY  Statutes. 

Where  a  railroad  company  had  no  author- 
ity to  lease  Its  road  to  ue  Boston  &  Maine 
Railroad  Company, '  except  as  i>ermitted  by 
Laws  1889,  c.  6,  which  also  prohibited  any  in- 
crease of  the  rates  existing  when  tfc^  act  was 
passed,  the  effect  of  the  restriction  on  increase 
of  rates  could  not  be  avoided  by  making  a  lease 


to  another  road  and  ascngning  it  to  tbe  Boston 
&  Maine  I^aiIroad  Company, 

[£]d.    Note.— For   other   cases,   see   Carriers, 
Dec.  Dig.  I  6.*J 

8.  Gabbiebs   (S  5*)— Rate  ReouUiTION— Ap- 
ptiCATiOBf  OP  Statutes. 

Where  certain  railroads  were  authorized  by 
statute  to  lease  their  roads  to  any  corporation, 
the  restrictions  upon  increase  in  rates  imposed 
as  to  roads  leased  to  the  Boston  &  Maine  Rail- 
road by  Laws  1889,  c.  5,  I  17,  providing  that 
rates  existing  at  the  passage  of  the  act  should 
not  l>e  increased  on  the  roads  leased  or  united 
under  it  did  not  apply. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Dec.  Dig.  I  5.*] 

9.  Cabriees    (§    5*)  —  Rate    Reoduitiom  — 
Lease  of  Road. 

P.  S.  1891,  c.  156,  g  42,  providing  that  the 
fares  and  freight  rates  ever  any  railroad  leased 
under  the  chapter  should  not  be  increased  above 
the  rates  existing  July  24,  1889,  prohibits  the 
increase  by  the  lessee  of  the  rates  over  the 
leased  road,  so  that,  to  escape  the  effect  of  the 
restriction  on  increase  of  rates,  the  state's  as- 
sent to  the  lessee's  acceptance  of  the  lease  must 
be  shown  otherwise  than  by  the  statute  which 
both  authorized  the  lease  and  imposed  the  re- 
striction. 

[Bd.    Note.— For  other   cases.  Bee  Carriers, 
Dec.  Dig.  S  5.*] 

10.  Cabbiiss  (§  6*)— Rate  Reoitlation— Ap- 
puoation  of  Statute. 

Authority  conferred  by  Laws  1874,  c  82, 
I  2,  upon  the  Pemigewasset  Valley  Railroad  to 
lease  to  the  Boston,  Concord  &  Montreal  Rail- 
road, did  not  authorize  the  former  to  lease  di- 
rectiy,  or  through  a  lease  to  another  road,  to 
the  Boston  &  Maine  Railroad,  or  authorize  the 
latter  road  to  accept  such  a  lease,  so  that  the 
lease  to  the  B.  &  M.  must  have  been  made  pur- 
suant to  P.  S.  1891,  c.  156,  relating  to  the 
leasing  or  union  of  railroads,  so  that  section  42, 
providing  that  the  rates  for  fares  and  freights 
over  anjT  road  leased  under  the  chapter  shall 
not  be  increased  above  the  rates  existing  on 
July  24,  1889,  would  apply  to  the  leased  road. 
tE>d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  6.»] 

11.  Cabbiebs  (I  B*>— Rate  REatn:.ATiON— Ap- 
plication of  Statute  to  Rates. 

The  Cheshire  Railroad  Company  having 
power  to  lease  by  Laws  1887,  c.  257,  i  2,  and 
the  Monadnock  Railroad  Company  having  such 
power  by  Laws  1869,  c  73,  such  roads,  by  their 
consolidation  with  the  Fitchburg  Railroad  un- 
der the  name  of  the  Fitchburg  Railroad  Com- 
pany, passed  into  the  possession  of  "a  new  cor- 
poration formed  by  the  union  of  two  or  more 
corporations,"  within  P.  S.  1891,  c  156,  g  42, 
providing  that  the  rates  over  any  railroad  pass- 
ing into  the  possession  of  a  new  corporation 
formed  by  a  union  of  two  or  more  corporations 
should  not  be  increased  above  the  rates  exist- 
ing on  July  24,  1889,  so  that  such  restrictions 
would  apply  to  the  Cheshire  and  Monadnock 
Railroads  upon  their  lease  by  the  Fitchburg 
Railroad  to  the  Boston  &  Maine  Railroad ;  the 
restrictions  not  being  released  by  the  lease  to 
the  latter  under  P.  S.  1891,  c.  156. 

[B>d.    Note.— For  other   cases,    see    Carriers, 
Dec.  Dig.  g  6.*] 

12.  Cabbierb  (g  5*)— Rate  B«>ui,ation— Ap- 
plication OF  Statute. 

The  Boston  ft  Maine  Railroad  Company 
having  leased  the  stock  of  the  Concord  &  Clare- 
mont  and  the  Nashua  &  Acton  Railroads  pur- 
suant to  Laws  1889,  c.  o,  §  8,  section  17  there- 
of, providing  that  the  fares  and  freight  rates' 
existing  at  the  passage  of  the  act  shall  not  be 
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Increased  on  tbe  roads  leased  or  united  under 
the  chapter,  would  apply. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Dec  Dig.  S  6.*] 

13.  OAHantaa  {§  5*)— Rath  Kboxji^tion— Ap- 

PUOATION  OF  STATDTB. 

Laws  1883,  c.  100,  |  17,  provides  that  any 
raiiroad  corporation  may  lease  its  road  to  any 
other  cozporation  and  two  or  more  zailioads 
may  anite  and  form  a  new  corporation,  pro- 
Tided  that  the  rates  existing  August  1,  1883, 
shall  not  be  increased  on  the  leased  roads,  and 
Laws  1889,  c.  5,  authorized  the  Boston  & 
Maine  Railroad  to  lease  and  purchase  certain 
roads,  and  section  17  provided  that  the  fares 
and  freight  rates  existing  at  the  passage  of  the 
act  shall  not  be  increased  on  the  roads  leased 
or  united  thereunder.  Held,  that  where  the 
Boston  k  Maine  Railroad  held  one-half  of  a 
rood  by  virtue  of  a  lease  to  it  in  1887  and  one- 
half  ander  a  lease  to  it  through  another  road  in 
1895,  so  that  its  right  to  the  control  of  the  road 
depended  npon  both  leases,  the  lowest  rate  ex- 
isting between  1883  and  1889  must  govern. 

[Bd.  Note.— For  other  cases,  see  Carrien^ 
Dec.  Dig.  S  6.*] 

14.  Oarriers  (I  6*)— Rat*  Reotji.ation— (Ap- 
plication OF  Statute. 

The  restrictions  as  to  increase  In  rates  up- 
on leased  roads,  imposed  by  P.  S.  1881,  c.  156, 
I  42,  providing  that  the  rates  for  fares  and 
freignts  over  any  railroad  leased  under  the 
chapter  shall  not  be  increased  above  those  ex- 
isting on  July  24,  1889,  would  not  apply  to 
leased  roads  which  were  not  in  operation  at 
that  date,  so  that  no  rates  then  existed. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  6.*] 

On  Motion  for  Rehearing. 

15.  Cabbiebs  (I  5*)— Rate  Rsoulatioit— Ap- 
plication OF  Statute. 

Wliere  the  right  of  the  Connecticut  River 
Railroad  subsequently  leased  by  the  Bocrtoa  ft 
Maine  Railroad  to  operate  the  Sullivan  County 
Railroad  rested  on  a  contract  with  the  Vermont 
Valley  Railroad  as  owners  of  the  stodi  of  the 
Snllivan  County  Railroad,  made  in  1880,  by 
which  the  Connecticut  River  Railroad  acquired 
the  right  to  operate  the  Sullivan  County  Rail- 
road, the  lease  by  the  Boston  &  Maine  of  the 
Connecticut  River  Railroad,  by  which  it  as- 
sumed the  lessor's  contract  with  the  Vermont 
Valley  Railroad,  was  not  a  lease  or  union  of 
the  Sullivan  County  Railroad  under  Laws  1883, 
c.  100,  i  17,  or  under  Laws  1889,  c.  6,  i  17,  or 
P.  S.  1891,  c  156,  I  42,  all  of  which  provide 
that  the  rates  for  fares  and  freights  over  any 
railroad  leased  or  united  thereunder  shall  not 
be  increased  above  the  rates  existing  in  1883 
and  In  1889,  respectively. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  6.*] 

Transferred  from  Superior  Court,  Bocklng- 
bam  County;   Cbamberlin,  Judge. 

Suit  by  the  State  against  the  Boeton  & 
Maine  Railroad.  Case  transferred  from  the 
Superior  Court  ou  an  agreed  statement  of 
facts.    Case  discharged. 

Bill  In  equity  for  an  injunction  against  the 
collection  of  rates  for  fares  and  freights  in 
excess  of  the  amount  permitted  by  law. 
Transferred  upon  an  agreement  as  to  the 
(acts,  for  the  purpose  of  determining  what 
portions  of  the  defendants'  railroad  system 
are  subject  to  the  limitations  as  to  rates  im- 


posed by  chapter  100,  Laws  1883,  diapter  S^ 
Laws  1889,  and  chapter  156,  Public  Statutes. 

Edwin  G.  Eastman,  Atty.  Gen.,  and  Louis 
A.  Thorp,  for  the  State.  Branch  ft  Branch 
and  Kelley,  Harding  &  Hatch,  for  def aid- 
ants. 

PARSONS,  C  J.  By  different  metlioda  40 
separate  corporations  have  been  brought  un- 
der the  direct  control  of  one  to  such  an  ex- 
tent that  for  all  practical  purposes  the  40 
constitute  a  single  corporation.  That  this 
combination  could  have  been  brought  about 
without  the  assent  of  the  state  is  not  claim- 
ed. It  is  recognized  as  the  legitimate  re- 
sult of  i>ermlS8lve  legislation  adopted  mainly 
in  1S83  and  1889,  and  re-enacted  In  the  Pub- 
Uc  Statutes  in  189L  This  legislation  con- 
tained a  restriction  against  the  increase  of 
rates  for  fares  and  freights  upon  roads  com- 
bined under  It.  State  t.  RaUroad,  75  N.  H. 
327,  74  Atl.  542.  The  case  is  here  upon  an 
agreement  as  to  the  facts  for  the  determina- 
tion of  the  question  npon  which  of  the  roads 
included  In  the  combination  the  restriction 
applies.  In  the  agreement  for  transfer,  tbe 
defendants  conceded  that  It  did  apply  to  9 
of  the  36  original  roads  described  therein. 
In  their  brief  they  add  two  to  this  list — the 
Wilton  and  the  Peterborough  ft  HlUsborongh. 
They  also  state  tbe  facts  as  to  four  other 
roads  not  mentioned  in  the  case — the  Peter- 
borough ft  Shirley,  the  Brookllne,  the  Brook- 
line  ft  Mllford,  and  the  Nashua  ft  Acton. 

Reversing  the  prior  policy  of  tbe  state  up- 
on the  subject,  the  Legislature  In  1883  au- 
thorized the  Incorporation  of  railroads  by 
general  law,  provided  for  the  consolidatl<m 
of  existing  roads,  and  created  a  Railroad 
Commission  with  greatly  enlarged  powers. 
Laws  1883,  cc.  100,  101.  The  porUon  of  this 
legislation  material  to  the  present  Inquiry  Is: 
"Any  railroad  corporation  may  lease  its  road, 
railroad  property,  and  Interests  to  any  other 
railroad  corporation.  ♦  »  •  And  two  or 
more  railroad  corporations  •  •  •  may 
unite  and  form  a  new  corporation:  •  •  • 
Provided,  tbat  tbe  rates  for  fares  and  freights 
existing  August  1,  1883,  shall  not  be  increas- 
ed on  any  part  of  the  roads  so  leased  or  unit- 
ed, and  the  decrease  In  the  operating  ex- 
penses consequent  upon  the  leasing  or  uniting 
of  any  roads  shall  be  met  from  time  to  time 
by  a  reasonable  and  jnat  reduction  of  fares 
and  freights."  Laws  1883,  c.  100,  {  17.  Un- 
der this  act  certain  leases  were  made,  one 
of  which  failed  because  of  lack  of  provision 
to  secure  the  rights  of  stockholders  objecting 
to  the  lease,  which  was  held  to  be  an  unwar- 
ranted alt^ation  of  the  partnership  con- 
tract Dow  y.  Railroad,  67  N.  H.  1,  38  Atl. 
510.  Aiter  an  unsuccessful  attempt  to  ob- 
tain further  legislation  In  1887,  an  act  was 
passed  In  1889  which  contained  graieral  pro- 
vlslou^j    removing    tbe    objection    considered 
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fatal  In  Saw-  t.  SaUroad.  Tbe  act  <waB  ea- 
tltted  an  aiaendment  of  cbapter  100,  Lavs 
1883.  It  cootalned  provlsioiiB  to  meet  this 
objection,  and  authorised  tbe  Ooncord  Rail- 
road and  tbe  Beaton,  Concord  &  Montreal  to 
tnilte  and  form  a  new  corporation,  and  cer- 
tain other  roads  to  leaae  to  either  or  to  the 
new  corpoiaOou,  and  th»  Concord  Ballroad 
and  the  pcoposed  corporation  were  authoriz- 
ed to  acquire  b^. purchase  certain  railroads. 
Similar  authority  was  giv^i  other  roads  for 
lease  to  and  purchase  by  the  Boston  Sc  Maine 
Ballroad.  Laws  1880,  c.  5.  This  act,  which 
was  approved  July  24,  1888,  provided: 

"Sec  16.  No  existing  right  of  railroad  cor- 
porations to  lease  to  or  unite  with  other  rail- 
road corporations  shall  be  impaired  by  this 
act  And  such  corporations  and  their  stock- 
holders shaU  have  all  the  rl^ts  and  reme- 
dies given  by  this  act 

"Sec.  17.  The  ra^ea  for  fares  and  freights 
efxinting  at  the  ttma  of  the  passage  of  this 
act  shall  not  be  increased  on  the  roads  leas- 
ed or  united  under  it  and  the  decrease  In  the 
operating  ezpensea  consequent  upon  the  leas- 
ing or  uniting  of  any  roads  shall  be  met  from 
time  to  tim0  by  a  reasonable  and  just  reduc- 
tion of  fares  and  frei^ts." 

In  the  BeviBiw  of  1891  (the  Public  Stat- 
utes), chapter  100,  Iaws  188S,.and  section  1, 
c.  5,  Law*  1888,  were  repealed.  P.  S.,  c. 
288b  {  IB,  pp.  776,  783.  By  that  revision  all 
ninihiHAn«  at  to.nilroads  that  might  be  leas- 
ed by  others  wece  abandoned  (P.  S.,  c.  156,  | 
21);  but  aectlons  16,  17,  c.  6,  Laws  1889, 
with  the  other  general  provisions  of  the  two 
statutes,  were  r(^«nacted.  The  defendants 
place  their  contention  that  29  roads,  or  the 
territoiy  originally  embraced  within  those 
roads,  are  exempt  from  the  restrictions  of 
these  acts  upon  two  grounds:  (1)  That  tbe 
restriction  as  to  rates  was  not  intended  to 
and  does  not  apply  to  certain  roads,  authority 
for  whose  consolidation  must  be  found  there- 
in; (2)  that  the  consolidation  of  certain  roads 
was  effected  under  other  acts  imposing  no  re- 
striction, and  the  roads  are  exempted  there- 
from by  section  16,  a  6,  Laws  1889,  quoted 
above  and  re-enacted  in  section  4S,  c.  156, 
Pub.  St  The  first  ground  involves  a  con- 
struction of  the  general  legislation ;  the  lat- 
ter of  special  statutes  relating  to  the  par- 
ticular roads.  "There  is  probably  no  Juris- 
diction in  which  a  legislative  purpose  is  car- 
ried into  effect  by  a  more  liberal  mode  of 
construction  than  that  which  prevails  in  this 
state.  But  the  most  liberal  construction  is 
nothing  more  than  the  ascertainment  of  that 
purpose  from  competent  evidence."  Boston, 
etc  B-  B-  V.  Bailroads,  66  N.  H.  893,  899,  23 
Ati.  629,  6S2. 

II]  "Q%e  history  of  leglslatitm  upon  the 
subject,  the  circumstances  under  which  the 
several  statutes  were  passed,  are  properly 
considered  in  connection  with  the  words  of 
the  statute,  the  context  etc.,  in  order  to  as- 
certain, the   ^tention  of  the  Legislature." 


Stanyan  ▼.  Petecboroni^,  69  N.  H.  872,  .873, 
46  AtL  191,  192. 

[2]  "The  construction  of  a  statute,  as  of 
any  written  document  is  the  ascertainment 
of  the  meaning  of  the  language  to  those  using 
it"  Opinion  of  the  Justices,  72  N.  H.  605, 
607,  56  AU.  943,  944.  "It  Is  the  duty  of  the 
court  to  place  Itself  as  nearly  as  i)os8lble  in 
tbe  situation  of  the  parties  at  the  time  the 
instrument  was  made,  that  it  may  gather 
their  intention  from  the  language  used,  view- 
ed in  the  light  of  the  surrounding  circum- 
stances." Weed  V.  Woods,  71  N.  H.  681,  688, 
68  Ati.  1024^  1025. 

[3]  Words  and  phrases  in  a  statute  are  to 
be  construed  according  to  the  common  and 
approved  usage  of  the  language,  unless  they 
have  acquired  a  technical  meaning  in  the 
law,  or  such  construction  Trould  be  contrary 
to  tbe  manifest  Intent  of  the  Legislature. 
P.  S.,  c  2,  Si  If  2;  Opinion  of  the  Justices, 
73  N.  H.  e2S,  626,  63  AU.  606.  What,  then, 
were  the  circumstances  under  which  the  lan- 
guage whose  meaning  is  hi  dispute  was  used? 

Prior  to  the  adoption  of  the  so-called  Col- 
by act  in  1883,  tbe  policy  of  the  state  op- 
posed railroad  consolidation  and  relied  upon 
the  promotion  of  competition  between  rival 
roads  as  tending  to  Improve  service  and  low- 
er ratea  Laws  1867,  c.  8;  Fisher  v.  Bail- 
road,  60  N.  H.  200,  208.  The  act  of  1883 
purported  to  exclude  competing  railroads 
from  leastag  to  each  other,  with  an  excep- 
tion however,  which  perhaps  practically  nul- 
lified the  attempted  ^elusion.  Boston,  etc., 
B.  B.  V.  BaUroads,  66  N.  H.  893,  399,  23 
Ati.  629.  That  it  was  considered  necessary 
to  insert  a  clause  apparently  excluding  com- 
peting roads  from  consolidating  by  lease  is 
strong  evidence  of  the  existing  disapproval 
of  such  combination.  Under  the  Colby  act 
some  leasee  were  made,  among  them  North- 
em  and  the  Boston,  Concord  &  Montreal  to 
the  Boston  &  Lowell.  The  Northern  lease 
was  set  aside  in  March,  1887.  The  Montre- 
al lease  was  soon  after  Involved  in  litiga- 
tion. In  the  session  of  1887  attempts  were 
made  to  secure  legislation  validating  these 
leases,  which  failed.  R.  R.  Com'rs'  Rep. 
1887.  The  situation  which  faced  the  Legis- 
lature when  It  met  in  June  is  graphically 
portrayed  In  the  report  of  the  Ballroad 
Commission  to  that  body,  dated  May,  1889. 
The  history  of  railroad  operation  in  the 
state  and  the  changes  inaugurated  in  1883 
were  fully  discussed.  It  was  claimed  that 
the  consolidations  under  the  new  policy  had 
resulted  in  lower  fares  and  freights  with  in- 
creased facilities  to  the  pubUc  and  had  re- 
duced the  exp^ise  of  operation.  AttentiMi 
was  called  to  the  struggle  between  the  Con- 
cord and  the  Boston  &  Maine  for  the  pos- 
session of  the  Northern  and  the  Boston, 
Concord  &  Montreal,  and  the  situation  in 
which  those  railroads  were  left  by  the  fail- 
ure of  the  leases.  B.  B..  Com'rs'  Bep.  1889, 
pp.  9-14;   Id.  1888,  pp.  10,  17.    In  this  lltua- 
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tlon,  and  vith  this  Information  before  them, 
the  Legislature  amended  the  ,  Colby  bill 
(Laws  1883,  c.  100)  by  the  passage  of  diap- 
ter  5,  Laws  188d.  This  was  a  division  of  ter- 
ritory between  the  contending  forces.  The 
legislators  understood — or  at  least  they  had 
been  Informed  officially — that  the  consolida- 
tions which  had  been  ^ected  had  resulted  in 
lower  rates;  and  It  Is  apparent  that  the  leg- 
islation was  asked  for  and  granted  npon 
the  assumption  that  the  proposed  coasoUda- 
tlon  would  result  in  lower  rates  for  fares 
and  freights.  That  expectation  is  written 
into  section  17,  c.  100,  Laws  1883,  and  sec- 
tion 17,  c.  5,  Lews  i889:  "The  decrease  in 
the  operating  expenses  consequent  upon  the 
leasing  or  uniting  of  any  roads  shairbe  met 
from  time  to  time  by  a  reasonable  and  just 
reduction  of  fares  and  freights."  It  is  also 
a  reasonable  inference  from  the  situation 
that  none  of  the  roads  anticipated  any  oc- 
casion for  an  Increase  in  rates  over  those 
then  existing.  The  legislation  asked  for  by 
the  Boston  &  Maine  in  1887 — the  so-called 
Hazen  biU — contained  the  provision  (section 
14):  "Rates  for  fares  and  freights  existing 
August  1,  1887,  on  any  railroad  in  this  state 
shall  not  be  increased  without  the  consent 
of  the  Legislature."  So  late  as  December, 
1888,  the  defendants  vigorously  contended 
that  the  Hazen  bill  was  the  law  of  the 
land.  Brief  of  J.  H.  Benton,  Jr.,  in  Boston, 
etc.,  R.  R.  T.  Railroads,  65  N.  H.  393,  23 
Att.  629;  163a  Briefs  and  Cases,  524.  In 
view  of  the  former  attitude  of  the  state  and 
the  vigorous  opposition  to  the  change  of 
policy  inaugurated  in  1883  (R.  R.  Com'rs' 
Rep.  1889,  p.  10),  it  would  be  reasonable  to 
expect  that  some  provision  to  prevent  the 
use  of  the  power  granted  to  Increase  rates 
would  be  attached  to  the  grant  Such  was 
the  fact  The  right  to  lease  and  unite  then 
given  was  given  with  the  proviso  "that  the 
rates  for  fares  and  freights  existing  August 
1,  1883,  shall  not  be  Increased  on  any  part 
of  the  roads  so  leased  or  united."  In  1886 
the  railroad  commissioners  report  to  the 
Legislature:  "The  assurance  was  given  by 
the  Boston  &  Maine,  and  we  have  no  evl- 
doice  showing  the  contrary,  that  the  rates 
existing  on  the  leased  lines  and  on  the 
roads  of  the  lessee  have  not  be«i  Increased. 
No  increase  could  lawfully  take  place  under 
the  act  of  1883,  which  fixed  the  rates  exist- 
ing August  1,  as  the  maximum  rates." 
WhUe  this  statement  may  not  be  an  an- 
tbority,  it  is  of  weight  as  showng  the  con- 
tonporary  understanding  under  which  sub- 
stantially the  same  language  was  used  again 
In  1889. 

[4]  No  reason  has  been  given  why  roads 
consolidated  In  one  way  should  be  subject  to 
the  restriction,  and  the  same  roads  put  to- 
gether by  some  other  procedure  should  be 
exempt  The  cause  ot  the  restriction  is  the 
consolidation  of  the  rate-making  power.  It 
wonld  naturally  be  inferred  tliat  th«  Legis- 


lature intended  to  apply  (he  restriction  to 
all  consolidations;  and  that,  when  in  the 
act  of  1889  the  restriction  was  imposed  on 
"the  roads  leased  or  united  under  it"  it 
was  understood  to  apply  to  all  consolida- 
tions effected  thereunder.  No  reason  is  ad- 
vanced in  explanation  of  an  intention  to  ex- 
clude certain  roads  from  the  restriction  ap- 
par^itly  generally  imposed.  The  defend- 
ants stand  upon  the  letter  of  the  act  though 
apparently  conceding  that  their  construction 
Is  contrary  to  Its  purpose.  Their  claim  re- 
lates to  the  original  Boston  &  Maine  line 
and  a  group  of  roads  in  the  southeastern 
part  of  the  state,  conveniently  described  as 
the  "Eastern  roads."  These  were  consoli- 
dated with  the  Boston  &  Maine  under  sec- 
tion 10,  a  5,  Laws  1889,  which  authorized 
the  Boston  ft  Maine  "to  acquire  by  purchase 
the  road,  franchises,  and  pr(4>erty"  of  cer- 
tain roads,  and  the  Concord  of  certain  oth- 
ers; the  purchasing  roads  being  authorized 
to  increase  their  capital  stock  for  the  pur- 
pose. The  section  doses  wltji  the  following 
sentence:  "After  each  ot  the  purchases  here- 
in authorized  said  purchasing  corporations 
shall  have  and  enjoy  all  the  rights,  privi- 
leges, and  frandilses  theretofore  had  and 
enjoyed  by  the  selling  corporations."  It  is 
argued  that  this  language  implies  freedom 
from  the  restriction  because  such  was  the 
condition  of  the  selling  corporations  before 
sale,  and  that  a  transfer  of  oB  the  rights 
and  privileges  of  the  selling  corporations 
transferred  their  unrestricted  right  to  make 
rates.  But  the  source  of  this  language 
shows  that  no  such  meaning  can  be  ascribed 
to  it  The  original  statute  which  the  Leg- 
islature was  amending,  which  contained  the 
general  provisions  for  union  by  the  forma- 
tion of  a  new  corporation,  after  authoriz- 
ing such  action,  provides  that  the  new  cor- 
poration "shall  have  all  the  powers,  i»lvl- 
leges,  frandilses,  property,  and  rights  of 
every  kind  ♦  •  •  of  the  corporations 
forming  such  union."  Laws  1883,  c.  100,  ( 
17.  Such  new  corporation  was  given  the 
powers  of  the  old,  subject  to  the  proviso  as 
to  rates;  and  the  same  language  used  in 
1889  must  be  construed  to  transfer  the  pow- 
ers of  the  selling  corporations,  subject  to 
the  limitations  of  the  act  The  repetition  of 
substantially  the  same  langruage  has  some 
tendency  to  show  that  the  method  of  ptrr- 
chase  was  considered  merely  another  form 
of  uniting  two  or  more  corporations.  In  the 
practical  execution  of  the  provlslMis,  the  only 
material  dlfFermce  seons  to  have  been  that 
in  the  one  case  the  stockholders  of  the  unit- 
ing corporations  each  exchange  their  stock 
for  stock  In  a  new  corporation,  while  In  the 
other  the  stockholders  of  the  srillng  cor- 
poration receive  for  their  stock,  sto<^  in 
the  purchasing  corporation.  Bee  the  various 
agreements  for  consolidation  printed  in  the 
reports  of  the  Railroad  Commission.  Among 
the  roada  which  the  Boston  &  Maine  was 
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antborlsed  to  purdiase  were  two  (the  Wor- 
cester, Nashua  &  Bochester  and  the  Man- 
chester ft  Lawrence)  which  they  held  by 
lease  under  the  law  of  1883.  No  reason  has 
been  suggested  why  it  should  have  been  In- 
tended to  relieve  these  roads  from  the  re- 
strictions of  the  law  of  1883  by  authorizing 
more  intimate  consolidation.  The  roads  in 
question  constitute  three  8(Hnewhat  parallel 
routes  across  the  state.  They  are  rival 
roads  competing  at  some  places.  An  intent 
to  remove  the  restriction  from  the  roads 
upon  which  it  would  be  most  natural  to 
place  It  is  not  to  be  inferred  by  argument 
from  provisions  inserted  for  other  reasons. 
Section  18  of  the  act  is:  "Whenever  any 
lease,  union,  or  purchase  authorized  by  this 
act  shall  be  effected,  copies  of  the  votes 
*  •  •  shall  be  filed  in  the  office  of  the 
Secretary  of  State."  And  It  is  said  the 
statute  recognizes  thereby  different  methods 
by  which  the  "unification"  of  railroads  could 
be  accomplished — lease,  union  of  corpora- 
tions, purchase.  That  is  true,  or,  putting 
it  in  simpler  language,  the  statute  provides 
tliree  methods  of  tmltlng  railroads — by  lease, 
union,  and  purchase,  if  they  are  united 
under  it,  the  restriction  is  imposed.  The 
restriction  is  not  limited  to  the  corporation 
formed  by  the  union  of  two  corporations. 
The  Eastern  roads  are  united  with  the  Bos- 
ton ft  Maine,  as  the  English  language  Is 
commonly  used  and  understood.  No  au- 
thority can  be  found  lor  griving  a  technical 
meaning  to  the  word  "nnlted"  in  the  law  of 
railroad  coosolldatlon  which  will  confine  it 
to  unions  which  create  a  new  corporation 
and  exdnde  from  its  meaning  unions  wtdch 
enlarge  and  continue  one  of  the  corpora- 
tions. The  construction  contended  for  by 
the  defendants  is  contrary  to  the  letter  and 
the  intent  of  the  statute,  and  cannot  be  sus- 
tained. As  the  original  Boston  ft  Maine  is 
a  road  united  with  others  under  the  act  of 
1889,  it  is  unnecessary  to  consider  whether 
as  a  lessee  road  under  tliat  act  it  is  subject 
to  the  restrictions  thereby  imposed.  And, 
unless  rates  were  less  in  1883  upon  that 
road  than  they  were  In  1889,  it  is  equally 
unnecessary  to  consider  whether  as  a  les- 
see road  under  the  statute  of  1883  the  limi- 
tations of  that  act  apply. 

[S]  As  It  was  specially  provided  that  the 
right  of  any  road  to  unite  or  lease  should 
not  be  impaired  by  the  l^ilslation,  under  the 
second  ground  taken  the  question  is  the  ex- 
letaux  of  the  right  to  make  the  combina- 
tlcm  that  has  been  made  by  particular  roads 
with  the  Boston  &  Maln&  To  the  entire 
validity  of  a  lease  or  union  there  are  two 
essentials:  The  assent  of  the  corporate  own- 
ers legally  given  and  the  assent  of  the  state. 
The  only  question  material  upon  this  branch 
of  the  case  is  whether  the  assent  of  the 
state  can  be  found  outside  of  the  legislation 
Imposing  the  restriction.  It  Is  conceded  that 
the  restriction  apidlea  to  all  roads  leased 


which  must  look  to  this  legislation  for  the 
state's  assent  This  consent  could  be  given 
(1)  by  an  act  of  the  Legislature  specially 
authorizing  a  lease  to  the  Boston  &  Maine. 
The  only  road  which  It  Is  claimed  has  such 
right  is  the  Manchester  &  Lawrence.  This 
road  was  leased  to  the  Boston  &  Maine 
June  1,  1887,  when  the  only  authority  for  it 
was  chapter  100,  Laws  1883.  The  claim  that 
the  restrictions  of  the  statute  do  not  apply 
rests  upon  section  1,  c.  301,  Laws  1887,  by 
which  the  lease  was  ratified  and  confirmed. 
This  lease  when  made  complied  with  all  the 
terms  prescribed  by  law  as  conditions  of  the 
state's  assent 

[6]  Neither  the  state  nor  any  stockholder 
of  tile  Manchester  ft  Lawrence  who  voted 
for  the  lease  could  have  maintained  a  suit 
to  set  it  aside.  If  the  lease  was  illegal.  Its 
illegality  did  not  extend  beyond  Its  violation 
of  the  partnership  contract  of  the  Manches- 
ter &  Lawrence  stockholders.  Boston,  etc., 
R.  R.  V.  Railroads,  66  N.  H.  893,  23  Afl. 
529.'  As  the  state's  assent  to  the  lease  had 
been  fully  given  by  chapter  100,  Laws  1883, 
section  1,  c.  801,  Laws  1887,  ratifying  and 
confirming  the  lease,  added  no  validity  to 
the  lease  as  against  the  state.  It  is  not 
shown  that  the  lease  contained  any  provi- 
sions the  assent  to  which  by  the  state  In 
1887  would  disclose  an  Intent  to  rel^se  the 
restrictions  as  to  rates,  and  there  is  nothing 
in  the  act  of  1887  disclosing  such  a  purpose. 
The  repealing  clause  (section  9)  repealed 
only  such  existing  provisions  as  were  Incon- 
sistent therewith.  The  lease  confirmed  and 
ratified  was  a  lease  made  under  chapter 
l()p.  Laws  1883.  It  is  not  suggested  that 
other  authority  existed  for  the  lease.  The 
provisions  of  chapter  100,  Laws  1883,  were 
therefore  parts  of  the  lease  when  made, 
June  1,  1887,  and  when  ratified,  October  28, 
1887.  The  object  of  the  statute  (sections  2 
to  8,  inclusive)  was  merely  to  prevent  the 
possible  destruction  of  the  lease  at  the  suit 
of  dissenting  stockholders,  as  was  the  fate 
of  the  lease  of  the  Northern  to  the  Boston 
and  LoweU.  Dow  v.  RaUroad,  67  N.  H.  1,  86 
Atl.  510.  The  defendants'  claim  as  to  this 
road  is  not  sustained. 

[7]  (2)  Some  of  the  roads,  being  authorized 
to  lease,  have  made  leases  to  another,  and 
these  leases  have  been  assigned  to  the  Bos- 
ton &  Maine.  Whether  the  assignment  is  au- 
thorized by  the  original  lease  is  a  question 
for  the  original  lessor  road  and  its  stockhold- 
ers. Whether  the  state's  assent  to  a  lease  to 
the  Boston  &  Maine  was  given  depends  upon 
whether  the  road  had  the  right  to  lease  gen- 
erally or  only  to  a  particular  lessee.  The 
stockholders  not  objecting  to  a  transfer  of 
the  lease  to  the  Boston  &  Maine,  their  assent 
may  be  presumed.  If  the  road  could  lease  to 
the  Boston  &  Maine  without  relying  upon  the 
legislation  Imposing  the  restriction,  it  is  im- 
material whether  the  lease  is  made  directly 
or  Indirectly  to  the  Boston  &  Maine;  whUe, 
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If  they  were  not  anthorlaed  to  make  racb  a 
lease,  they  cannot  do  by  indirection  what 
they  could  not  do  directly,  and  the  defend- 
ants must  look  to  the  legislation  Imposing  the 
restriction  for  their  authority  to  operate  the 
road,  and,  of  course,  must  operate  it  in  ac- 
cordance therewith.  The  Concord  ft  Ports- 
mouth Railroad  was  authorized  by  section  4, 
t  2540,  Laws  1861,  to  "contract  for  the  use 
or  oi)eratlon  of  their  road,  or  any  part  there- 
of, with  any  railroad  corporation  now  or 
hereafter  connecting  with  said  Concord  & 
Portsmouth."  Under  this  act  an  operating 
contract  was  made  with  the  Concord  Rail- 
road, which  has  been  assigned  to  the  defend- 
ants. The  Boston  &  ^alne  is  a  connecting 
road,  and  the  state's  assent  to  its  operation 
of  the  Portsmouth  is  given  by  this  act  This 
right  of  operation  is  therefore  not  limited  by 
the  restrictions  of  later  legislation,  but  only 
by  those  then  (June  25,  1861)  prescribed,  viz.: 
"Trains  for  the  accommodation  of  passengers 
shall  be  run  dally  between  Concord  and 
Portsmouth,  without  detention  at  Manches- 
ter; and  there  shall  be  no  advance  on  the 
published  freight  and  passenger  tariffs  as 
now  established  between  Concord  and  Ports- 
mouth and  intermediate  stations." 

[I]  The  Suncook  Valley  (Laws  1864,  c 
3035),  the  Peterborough  (Laws  1869,  c.  7Q, 
the  Franklin  &  Tllton,  originally  incorporat- 
ed as  the  Tilton  &  Franklin  (Laws  1887,  c. 
220;  Laws  1889,  C.  206,  i  2),  being  authorized 
to  lease  to  any  railroad  corporation,  are  not 
subjected  to  the  restrictions  in  question  up- 
on a  direct  or  Indirect  lease  to  the  Boston 
ft  Maine. 

[I]  The  assent  of  the  state  to  the  accept- 
ance of  a  lease  by  the  lessee  Is  as  important 
as  to  the  giving  of  a  lease  by  the  lessor. 
There  Is  even  greater  reason  for  care  in  this 
respect;  for  the  concern  of  the  state  relates 
to  the  operation  of  the  railroad  In  the  pub- 
lic service  which  the  lease  places  with  the 
lessee.  Assuming,  as  claimed,  that  the  pro- 
hibition against  the  inci-ease  of  rates  relates 
only  to  rates  upon  roads  of  the  lessor  and 
not  to  rates  upon  the  lessee  road,  as  is  clear- 
ly the  case  under  section  42,  c.  156,  Public 
Statutes,  the  inhibition  of  the  statute  is 
against  action  by  the  lessee  road;  for  It  is 
that  road  only  which  would  have  the  power 
over  the  leased  road  after  the  lease.  To  es- 
cape the  restrictions  of  the  statute,  the  les- 
see must  show  the  assent  of  the  state  to  its 
operation  of  the  road  expressed  otherwise 
than  through  the  statute  containing  the  re- 
striction. 

[10]  Authority  conferred  upon  the  Pem- 
igewasset  Valley  to  lease  to  the  Boston,  Con- 
cord ft  Montreal  (Laws  1874,  c.  82,  {  2)  did 
not  authorize  it  to  lease  to  the  Boston  ft 
Maine  directly  or  indirectly  or  the  Boston  &' 
Maine  to  accept  a  lease  or  operate  the  road. 
That  authority  must  be  found  in  diapter  156, 
Public  Statutes.  The  Nashua  ft  Lowell  and 
the  Peterborough  &  Shirley  seem  to  be  in  the 
same  situation.    No  authority  ia  found  for  a 


lease  of  these  roads  to  fb«  Boston  ft  Iiow^ 
and  the  Fltchburg,  respectively,  and  it  fol- 
lows that  there  is  none  for  tbei^  indirect 
lease  to  and  direct  operation  by  the  Boston 
ft  Maine,  except  the  laws  of  1883,  1SS9,  and 
the  Public  Statutes.  Both  of  these  roads  ap- 
pear to  have  been  authorized  to  unite  and 
form  a  new  corporation,  the  one  with  the 
Boston  ft  Lowell  (Laws  1874,  c  101),  the  oth- 
er with  the  Fltchburg  (Laws  18C1,  c.  2558). 
The  case  states  that  the  union  was  by  lease 
of  the  New  Hampshire  road  in  each  case. 
If  this  legislation  authorized  the  leases  to 
the  Boston  ft  Lowell  and  to  the  Fltchburg, 
it  did  not  authorize  a. lease  to  the  Boston  ft 
Maine.  It  aiq;>ear%  moreover,  to  be  matter  of 
record  in  the  case  of  the  Nashua  ft  Lowell, 
that  the  parties  took  advantage  of  the  law  of 
1883  and  immediately  thereafter  re-executed 
the  lease  between  them.  B.  B.  0>m'rs'.  B^. 
1889,  p.  116. 

[1 1  ]  The  Connecticut  Blver  after  its  union 
with  the  Ashuelot  (Laws  1889,  c.  201)  and 
the  Fltchburg  after  its  union  with  the 
Cbeshlre  (Law>  1887,  c  257,  i  4)  were  not 
under  any  restriction  as  to  rates,  bat  there' 
is  nothing  in  either  act  aatiioirlztng  the  new 
corporation,  as  a  New  Hampekire  road,  to 
lease  to  the  Boston  ft  Maine  or. any  other 
corporation.  The  Monadneck  Railroad  was 
authorized  to  lease  te  any  railroad  (Laws 
1868,  a  73),  .and  could  lease  .directly  or  in- 
directly to  the  defendants'  The  oase  states 
that  July  26,  1892,  the  consoUdated  Fltch- 
burg Railroad  became  united  and.  ponsoUdat- 
ed  with  the  Monadnock  nader  the  name  of 
the  Fltchburg  Railroad  Company.  Whether 
this  union  was  understood  to  be  or  was  ef- 
fected under  chapter  156,  Pub.  St,  or  under 
section  4|  c.  267,  Laws  1887,  authorizing  the 
Cheshire  to  unite  with  <Hie  or  more  coloura- 
tions, does  not' appear  and  is  Immaterial.  It 
is  also  unnecessary  to  consider,  the  (dalm 
that,  slace  both  the  Cheshire  (Laws  1887,  a 
257,  {  2)  and  the  Monadnodc  (Laws  1869,  c. 
73)  bad  the  power  to  lease,  the  consolidated 
Fltchburg  road  had  that  power  so  far  as  New 
Hampshire  is  concerned;  for  the  drfendants* 
brief  discloses  that  on  the  date  of  the  lease 
to  the  Boston  ft  Maine  the  Fltchburg  was 
composed  of  the  roads  named  and  two  other 
New  Hampshire  railroads,  the  Brookline  and 
the  Brookline  ft  Milford,  which  were  consol- 
idated into  a  new  corporation  with  the  Fltch- 
burg as  it  then  existed  under  chapter  156^ 
Pub.  St  B.  B.  Com'rs'  Rep.  1895,  p.  231. 
Whatever  effect  the  fact  that  the  Bnx^lne 
and  the  Brooldlne  ft  Milford  were  not  In 
operation  July  24,  1889,  may  have  as  to 
those  lines  (a  point  hereinafter  considered), 
the  difiScnlty  does  not  affect  the  other  road, 
the  Fltchburg  as  it  then  existed,  which  there- 
by passed  "into  the  possession  of  a  new  cor- 
poration formed  by  the  union  of  two  or  more 
corporations."  As  to  that  road  (the  old 
Cheshire  and  the  Monadnock),  section  42,  c. 
186,  Pub.  St,  applies  In  terms,  and  the  re- 
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Btrictlun  was  not  released  by  the  lease  to  the 
Boston  &  Maine  vinder  the  same  chapter. 

112]  Three  roads  which  the  defendants 
have  possession  of  and  operate  imder  leases 
executed  under  the  laws  of  18S3,  18S9,  or  the 
Public  Statutes,  are  not  formally  leased  to 
them,  but  they  have  a  lease  of  all  or  sub- 
stantially all  the  stock  from  the  lessor  roads 
which  owned  it  They  are  the  Concord  & 
Claremont,  the  SuUiran  County.i  and  the 
Nashua  &  Acton.  By  section  8,  c.  5,  Laws 
1889,  the  Boston  &  Maine  were  author- 
ized to  take  a  lease  of  the  Concord  &  Clare- 
mont, subject  to  the  restrictions  of  that  act. 
The  defendants'  position  appears  to  be  that 
because  the  stockholders  have  permitted  them 
to  take  possession  and  operate  the  road  with- 
out a  formal  lease  the  state's  assent  is  un- 
necessary. Whether  the  lease  of  the  stock 
and  the  acquiescence  of  the  stockholders  gives 
as  against  the  stockholders  a  legal  right  to 
the  possession  and  operation  of  the  road  Is 
Immaterial.  The  defendants  may  or  may 
not  hare  as  perfect  a  title  to  the  road  as 
they  would  have  through  a  formal  lease  duly 
voted  and  executed.  If  the  Boston  &  Maine 
owned  all  the  stock  of  the  roads,  Its  oi)era- 
tlon  of  them  by  vlrtne  of  such  stodc  owner- 
ship might  be  legal  or  Illegal ;  but  It  would 
not  be  a  leaise  or  a  union  authorized  by  any- 
thing except  the  special  provisions  of  section 
10,  c.  6,  Laws  1889,  Which  was  limited  to  the 
roads  named  therein.  But  the  Boston  & 
Maine  does  not  operate  the  roads  by  virtue 
of  stock  ownership,  but  by  virtue  of  a  lease 
of  stock  to  which  the  state  assented  ui)on 
condition.  It  is  not  disputed  that  the  defend- 
ants hold  the  three  roads  under  leases  to 
which  the  state's  assent  was  given  with  a 
restriction.  That  restriction,  in  the  absence 
of  special  exception,  applies  to  all  the  roads 
which  the  leases  enable  the  defendants  to 
operate  and  control. 

[13]  It  is  conceded  that  the  Manchester  & 
Keene  Is  subject  to  the  restrictions  of  1883 
and  1889;  the  Boston  &  Maine  holding  one- 
half  by  virtue  of  a  lease  of  the  Boston  & 
Lowell  in  1887  and  one-half  under  a  lease  of 
the  Concord  &  Montreal  In  1895.  The  only 
query  Is  whether  the  rates  of  1883  or  1889 
apply.  It  does  not  appear  that  there  was  a 
change  In  the  rates  between  1883  and  1889. 
If  the  right  of  control  and  operation  is  de- 
pendent upon  both  leases,  which  does  not 
appear  and  which  perhaps  it  might  be  In- 
ferred Is  not  the  fact  (Boston,  etc.,  R.  R.  v. 
RaUroads,  65  N.  H.  393,  396,  399,  23  Atl. 
629),  the  lower  rates  must  govern.  The  great- 
er restriction  includes  the  less.  The  Concord 
ft  Montreal,  as  joint  owners  with  the  Boston 
ft  Lowell,  owned  one-half  of  every  portion 
of  the  road.  The  only  lease  the  Concord  & 
Montreal  could  make  In  1895,  assuming  that 
the  rates  were  lower  In  1889  than  in  1883, 

1  See  opinion  upon  motion  for  rehearing, 
Intm. 
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was  upon  the  condition  that  no  rates  should 
be  charged  on  any  part  of  the  road  In  which 
the  Concord  &  Montreal  owned,  which  was 
every  part,  greater  than  were  charged  July 
24,  1889.  A  lease  made  on  such  condition 
would  be  easily  understood  and  executed. 
The  fact  that  the  condition  is  in  the  statute 
rather  than  in  the  indenture  of  lease  presents 
no  difficulty. 

[14]  Six  roads  were  not  in  operation  July 
24,  1889,  and  on  that  date  there  were  no 
existing  rates  for  fares  and  freights  over 
them.  One  of  these  roads,  the  Franklin  ft 
Tilton,  it  has  already  been  shown  is  not 
subject  to  any  restriction.  All  the  remain- 
der have  been  leased  or  consolidated  so  as 
to  be  subject  to  the  restrictions  of  the  Pub- 
lic Statutes.  It  seems  to  be  conceded  that 
the  restriction  is  specific  and  particular,  and 
that  It  forbids  the  Increase  of  the  charge 
for  the  transportation  of  any  particular 
article  of  freight  above  what  was  charged 
for  the  transportation  of  the  same  article 
in  1889.  Upon  this  concession,  the  restric- 
tion cannot  be  applied  to  subjects  or  roads 
as  to  which  there  were  no  rates  in  existence 
In  1889.  The  question  as  to  the  new  roads 
is  probably  of  little  Importance;  and,  as 
the  case  has  been  left  befdre  the  court,  the 
ruling  now  Is,  as  to  these  roads,  against  the 
state.  For  the  convenience  of  the  parties, 
an  attempt  has  been  made  to  apply  as  well 
as  to  decide  the  legal  questions  Involved. 

The  result  Is  that  the  Franklin  ft  Tilton 
and  the  roads  put  In  operation  since  July 
24,  1889,  the  Concord  &  Portsmouth,  the 
Suncook  Valley,  and  the  Peterborough  are 
not  subject  to  the  restrictions  of  August  1, 
1883,  or  July  24,  1889.  Although  the  ques- 
tion is  transferred  which  of  the  dates  gov- 
erns In  each  cas^  there  has  been  no  argu- 
ment upon  it  as  to  any  roads  except  the 
Manchester  &  Keene,  as  to  which  It  has  been 
considered,  and  the  Suncook  Valley,  to  which 
latter  It  was  found  neither  applied.  As  to 
the  remainder,  it  la  assumed  Qie  parties  are 
not  In  conflict. 

Case  discharged.    All  concurred. 

On  Motion  for  Rehearing. 

After  the  filing  of  the  foregoing  opinion 
on  February  11,  1911,  the  defendants  moved 
for  a  rehearing. 

Branch  ft  Branch,  for  the  motion.  Edwin 
O.  Eastman,  Atty.  Oen.,  opposed. 

PARSONS,  a  J.  Upon  the  filing  of  the 
foregoing  opinion,  the  defendants  moved  for 
further  hearing  as  to  the  Sullivan  County 
Railroad,  and  additional  facts  were  by 
agreement  presented  for  consideration. 

[IS]  It  now  appears  that  all  the  stock  of 
the  Sullivan  County  Railroad  la  owned  by 
the  Vermont  Valley  Railroad,  a  Vermont 
corporation;  that  in  1880  the  Vermont  Val- 
ley   Railroad,   as   owners   of   tba   Sullivan 
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County,  entered  Into  a  contract  (or  Its  oper- 
ation with  the  Connecticut  River  Railroad, 
a  Massacbusetta  corporation;  tluit,  under 
the  lease  of  the  Connecticut  River  to  the 
Boston  &  Maine,  the  Boston  &  Maine  as- 
sumed the  contract  of  the  Connecticut  River 
with  the  Vermont  Valley,  and  It  Is  claimed 
is  now  operating  the  Sullivan  County  there- 
under without  reference  to  the  Laws  of 
1883,  1889,  or  the  provisions  of  the  Public 
Statutes  empowering  one  railroad  to  lease 
another.  By  the  consolidation  of  the  Con- 
necticut River  with  the  Ashuelot  under  the 
act  of  1889  (c.  201),  the  former  corporation 
or  the  new  corporation  became  subject  to 
the  laws  of  New  Hampshire  as  to  so  much  of 
its  road  as  lay  in  this  state.  But  the  right 
under  which  the  Boston  &  Maine,  by  virtue 
of  Its  lease  of  the  Connecticut  River,  claims 
to  operate  the  Sullivan  County  is  a  right 
of  the  Connecticut  River  antedating  any 
subjection  of  that  corporation  to  the  laws  of 
New  Hampshire.  Tliat  right,  If  there  Is 
any  such  right,  rests  on  the  power  of  the 
owner  of  all  the  stock  of  a  railroad  to  make 
a  contract  with  another  for  the  execution  of 
Ita  franchises. 

Whether  this  contract  made  In  1880  Is  of 
any  yalldity  or  not,  it  Is  clear  it  is  not  a 
contract  of  lease  or  union  made  under  the 
laws  of  1883,  1889,  or  the  Public  Statutes 
of  1891.  There  is  no  claim  that  the  contract 
was  validated  by  this  legislation.  Upon  the 
questions  presented  for  decision  by  the 
agreed  case,  it  is  Immat^al  whether  the 
contract  of  1880  is  legal  or  Illegal.  The 
state  Is  now  Insisting  upon  the  enforcement 
of  the  restrictions  of  the  legislation  of  1883, 
1880,  and  1801  upon  roads  leased  or  united 
under  it  To  make  out  the  state's  case,  it 
must  appear  that  the  lease  or  union  was 
effected  In  the  execution  of  powers  or  In 
the  enjoyment  of  privileges  thereby  con- 
ferred. If  the  contract  of  1880  Is  one  the 
Sullivan  County  had  power  to  make,  no 
rights  acquired  under  It  are  affected  by  the 
later  legislation.  If  It  Is  contrary  to  law, 
the  operation  of  the  road  by  the  Boston  & 
Maine  is  without  legal  warrant  and  equally 
without  the  terms  of  the  enabling  acts.  Un- 
der chapter  158,  Public  Statutes,  the  Sul- 
livan County  can  lease  Its  railroad  to  the 
Boston  &  Maine.    It  has  not  done  so. 

Claiming  nothing  under  the  statute,  the 
defendants  are  not  affected  by  its  restric- 
tions. Whether  what  Is  being  done  Is  in 
violation  of  law  Is  a  question  for  investiga- 
tion when  properly  presented  in  this  or  some 
other  proceeding,  should  the  Attorney  Gen- 
eral see  fit  to  Interfere.  As  the  facts  are 
now  stated,  the  Sullivan  County  Railroad 
is  not  within  the  restrictions  of  section  42, 
c.  156,  Pub.  St.  The  opinion  heretofore  filed 
is  modified  to  that  extent. 

Case  discharged.    All  concurred. 


(231  Pa.  ISO 

McNESS  T.  SIMS  et  aL 

(Supreme  Court  of  Pennsylvania.    April  10. 
1911.) 

1.  TbIAI.  (I  268*)— RcqUBBT  TO  OHABOK— RUL- 
ING  OF  COUBT. 

Where  counsel  submit  requests  to  charge 
which  are  correct  both  as  to  the  facts  and  law, 
a  ruling  of  the  court  that  such  request  "has 
been  sufficiently  covered  in  the  general  charge, 
and  is  declined  is  erroneous,  as  the  statement 
that  the  point  was  declined  has  a  tendency  to 
mislead. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceot. 
Dig.  §  662;   Dec.  Dig.  S  268.*] 

2.  Master  and  Sbbvant  ({  286*) — Injxjbt  to 
Servant— Nkcessitt  tor  Wabniho— Quks- 
TioN  FOB  Jury. 

In  an  action  by  an  inexperienced  servant, 
only  16  years  of  age,  for  personal  injuries,  evi- 
dence held  to  make  the  question  of  the  necessity 
for  the  master  to  instruct  and  warn  the  servant 
of  the  dangers  of  the  employment  one  for  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Sen-ant,  Dec.  Dig.  {  286.*] 

Appeal  from  Court  of  Common  Pleas,  Pbil- 
adelphia  County. 

Action  by  Stanley  McNees,  by  next  frioid 
and  guardian,  Carrie  Hart,  against  Qiarles 
A.  Sims  and  others,  trading  as  Charles  A. 
Sims  ft  Co.  Judgment  for  plaintiff  for  $8,000. 
and  defendants  appeal.  BererBed,  and  new 
trial  ordered. 

Argued  before  BROWN,  MBSTREZAT, 
POTTER,  BLKIN,  and  STETSVART,  JJ. 

S.  D.  Matlack,  A.  L.  Molse,  S.  H.  Alleman, 
and  W.  W.  Smithers,  for  appellants.  George 
Qnlntard  Horwitz  and  Layton  M.  Schocb, 
for  appellee. 

MBSTREZAT,  X  [1]  The  first,  second. 
third,  fifth,  and  sixth  assignments  allege  er- 
ror in  answer  to  points  for  charge.  The 
points  were  all  declined,  when  it  Is  apparent 
they  should  have  been  affirmed.  There  is  no 
contention  that  they  did  not  contain  a  cor- 
rect statement  of  the  facts  and  the  law.  or 
that  they  should  not  have  been  aflSrmed.  It 
may  have  been  an  oversight  of  the  learned 
judge  in  the  hurry  of  the  trial,  but  the  tf- 
fect  was  to  deny  to  the  defendant  what  he 
was  unquestionably  entitled  to  have — a  dis- 
tinct and  unqualified  Affirmance  of  each  of 
the  points. 

The  answer  to  the  first  point  was:  "The 
first  point  has  been  sufficiently  covered  in 
the  general  charge,  and  is  declined."  The 
legal  proposition  contained  In  the  point  vras 
correct,  and  it  should  have  been  affirmed. 
What  disposition  the  learned  court  made  of 
it  In  the  general  charge  is  not  disclosed  by 
the  answer.  Instead  of  saying  at  the  end  of 
his  answer  that  the  point  "is  declined,"  be 
should  have  said  that  it  "is  affirmed."  The 
answers  to  the  other  points  are  equally  un- 
satisfactory and  incorrect  The  learned  Judge 
declines  them  all  because  he  thinks  he  has 
covered  the  instruction  prayed  for  in  his  geaa- 
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eral  charge.  K  he  Is  correct  and  the  propoal- 
tiona  contained  In  the  points  had  received  his 
approval  in  the  general  charge,  it  was  clear 
error  for  him  to  speclflcally  decline  the 
points.  What  disposition  he  made  of  the 
points  In  tile  general  charge  does  not  appear 
in  the  answers  unless  the  Instruction  in  the 
charge  was  a  denial  of  the  requests  contain- 
ed in  the  points.  The  answers  gave  no  clear 
expression  of  the  court's  views  as  to  the 
propositions  contained  in  the  several  points, 
and  this  the  appellants  were  entitled  to  have. 
As  the  answers  appear  In  the  record,  the 
points  were  declined,  and,  as  we  have  said, 
this  was  clear  error. 

The  answers  to  the  five  points  referred  to 
were  much  more  objectionable  than  those 
which  were  condemned  In  Huddleston  v. 
Borough  of  West  Bellevue,  111  Pa.  110,  2 
Atl.  200;  Duncan  v.  Sherman,  121  Pa.  620,  16 
Atl.  565,  and  People's  Savings  Bank  v.  Denig 
et  al.,  131  Pa.  241,  18  AO.  1083.  In  each  of 
those  cases  the  answers  to  the  points  were 
substantially  as  follows:  "These  instructions 
(the  charge)  covered  all  the  points  submitted 
by  counsel  on  both  sides,  and  so  far  as  they 
are  answered  in  the  general  charge  they  are 
aflHrmed,  and,  so  far  as  denied,  they  are  re- 
fused." The  answer  was  held  to  be  unsatis- 
factory, and  such  practice  was  emphatically 
disapproved.  In  the  opinion  in  the  last  cited 
case,  quoting  from  the  earlier  cases,  it  Is 
said:  "This  Is  a  very  nnsatisfactory  way  of 
answering  points.  It  renders  the  point  of  no 
possible  value  with  the  jury,  and  always  adds 
greatly  to  our  labors.  We  are  often  com- 
pelled to  go  again  and  again  through  a  long 
charge,  to  see  if  it  covers  the  respective 
points.  If  the  practice  is  continued,  and 
especially  if  It  increases,  some  of  our  earlier 
decisions  will  have  to  be  modified,  and  a 
more  literal  compliance  with  the  act  of  as- 
sembly enforced.  •  •  ♦  We  also  think 
the  points  should  have  been  so  answered  as 
to  leave  with  the  Jury  a  clear  idea  of  the 
rule  by  which  they  were  to  be  guided.  The 
plalntlfTs  counsel  submitted  a  series  of 
points,  10  in  number,  to  which  the  court  made 
this  response:  'So  far  as  the  points  are  in 
accordance  with  what  we  have  said  to  yon 
was  the  controlling  question  in  the  case,  they 
are  affirmed,  and,  so  far  as  they  are  not  in 
accordance  with  the  opinion  we  expressed  in 
the  general  charge,  they  are  refused.' " 

[2]  We  think  the  question  of  the  defend- 
ants' negligence  was  for  the  Jury.  The  neg- 
ligence alleged  was  that  the  defendants  did 
not  give  warning  of  the  danger  which  the 
plaintiff  would  incur  in  attempting  to  sand 
the  track  while  sfttlng  on  the  bumper,  and 
In  not  Instructing  him  how  to  i>erform  the 
service  and  avoid  such  danger.  The  plain- 
tiff was  a  youth  of  about  16  years  of  age. 
He  had  lived  his  life  upon  a  farm,  and  was 
wholly  Inexperienced  in  the  work  which  he 
was  assigned  to  do.  It  Is  true  that  for  about 
a  month  before  he  was  injured  he  had  been 
at  work  at  this  place,  but  his  duties  were  to 


uncouple  the  cars  and  to  clean  the  exterior 
of  the  donkey  engine  when  it  was  not  In  mo- 
tion. Two  or  three  days  prior  to  the  acci- 
dent he  was  directed  to  sand  the  rails  of  the 
track.  He  did  this  by  walking  along  the 
track  in  front  of  the  moving  engine,  and 
dropping  the  sand  from  a  can  which  he  held 
in  his  hand.  According  to  bis  story,  he  was 
directed  by  the  engineer,  on  the  day  of  the 
accident,  to  get  on  the  narrow  bumper  in 
front  of  the  engine  and  sand  the  rail  from 
that  position.  He  says  he  got  on  the  right- 
hand  side  of  the  bumper,  and  was  then  or- 
dered by  the  engineer  to  get  on  the  left-hand 
side,  which  he  did  while  the  engine  was  at 
rest.  To  secure  himself  in  this  position,  he 
put  his  left  foot  around  the  end  of  the  bump- 
er. The  train  started,  and  after  it  had  gone 
about  150  feet  there  was  a  Jolt,  and  his  left 
foot  was  caught  between  the  bank  and  the 
end  of  the  bumper.  The  plaintiff  was  thrown 
from  his  seat  and  severely  injured,  the  wheel 
of  the  engine  passing  over  his  left  leg.  The 
engine  was  a  small  donkey  engine,  was  run 
over  a  temporary  and  rough  track  and  was 
Qsed  in  a  cut,  the  sides  of  which  were  three 
or  four  feet  high.  The  plaintiff  was  em- 
ployed by  the  engineer  and  foreman  of  the 
work,  the  latter  instructing  him  to  perform 
such  duties  as  the  engineer  assigned  him  to 
do.  According  to  his  testimony  he  received 
no  instructions  how  to  sand  the  rails  while 
sitting  on  the  bumper  or  how  to  avoid  the 
danger  incident  to  the  service.  He  says  the 
only  instructions  he  received  from  the  en- 
gineer were  to  be  careful. 

The  defendants'  engineer  and  foreman  both 
denied  that  the  boy  was  directed  to  get  on 
the  bumper  to  sand  the  rails.  The  engineer 
testlfles  that  he  told  the  boy  several  times 
not  to  get  on  the  front  of  the  engine;  not  to 
get  on  the  bumper  at  all  as  accidents  had  re- 
sulted to  persons  in  doing  so.  The  engineer 
says  that  he  told  the  boy  after  he  had  sanded 
the  right-hand  rail  by  walking  in  front  of 
the  engine  to  put  sand  on  the  left-hand  rail, 
and  that  he,  the  engineer,  being  on  the  right- 
hand  side  of  the  cab,  saw  the  boy  start  in 
front  of  the  engine  to  perform  the  service, 
but  he  saw  him  no  more  until  after  the  ac- 
cident. He  said  he  did  not  know  the  boy  was 
on  the  bumper,  and  that  his  position  in  the 
cab  would  have  prevented  him  seeing  the 
boy  in  that  position  if  he  had  been  there. 

The  learned  court  below  submitted  the 
question  to  the  Jury,  and  they  found  for  the 
plaintiff,  thereby  ^vlng  credit  to  the  boy's 
story.  We  think  this  was  a  place  of  danger 
to  an  inexperienced  youth,  and  that  the  boy 
should  have  been  properly  Instructed  how  to 
perform  the  service  with  safety  to  himself.' 
He  was  wholly  without  previous  experience 
in  that  kind  of  work.  Tbe  railroad  track 
was  a  temporary  construction,  was  very 
rough,  and  the  little  engine  Jolted  In  passing 
over  the  track  which  made  the  position  of 
the  boy  on  the  bumper  unsafe.  There  was 
no  running  board  or  rest  for  his  feet  on  the 
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tnuuper,  nor  railing  or  other  means  of  mak- 
ing bis  position  secure,  and  be  attempted  to 
protect,  blmself  by  putting  bla  foot  around 
tbe  end  of  the  bumper.  He  used  his  bands 
to  hold  the  can  In  putting  the  sand  on  tbe 
rails.  It  is  true  that  be  could  see  tbe  con- 
ditions as  they  existed  there,  but  that  did 
not  rellere  bis  employer  from  instructing 
him  how  to  avoid  the  danger.  It  doe?  not 
appear  that  he  knew  the  proximity  of  the 
track  to  the  side  of  tbe  cut,  or  that  by  pat- 
ting Ills  foot  around  the  end  of  the  bumper 
it  would  come  in  contact  with  the  side  of 
the  cut  There  is  nothing  in  the  case  to 
show  that  be  bad  knowledge  of  that  impor- 
tant fact  wbidi  was  necessary  to  enable  him 
to  avoid  the  danger  incident  to  having  his 
foot  caught  between  the  side  of  tbe  cut  and 
the  end  of  the  bumper.  He  Iiad  bad  no  ex- 
perience which  would  take  tbe  place  of  prop- 
er instructions.  It  is  doubtful  whether  be 
had  ever  seen  a  locomotive  prior  to  his  en- 
gagement at  this  place,  and  it  is  certain  that 
be  was  exposed  to  danger  by  occupying  the 
seat  on  the  bumper.  The  learned  court  left 
the  question  of  tbe  necessity  for  instructions 
to  the  Jury  in  a  charge  to  which  no  error  is 
assigned,  and  we  think  there  was  sufficient 
evidence  to  warrant  its  submission. 

For  tbe  reasons  stated  we  must  sustain 
the  first,  second,  third,  fifth,  and  sixth  as- 
signments of  error.  Tbe  judgment  is  le- 
versed,  with  a  venire  facias  de  novo. 


(231  Pa.  412) 

OAStOR  V.  CASTOR  et  aL 

(Svpreme  Court   of   Pennsylvania.     April   17, 
1911.) 

IX^TTDB,  STATtrrS  OF  ($  63*)— RBAI.  BSTATt— 

Pabol  Sale. 

Where  plaintiff  in  partition  took  from  his 
father  a  good  title  to  a  quarter  interest  in  the 
premises  as  tenant  in  common  with  the  defend- 
ants, and  defendants  set  up  a  parol  sale  of  his 
interest  to  themselves  to  defeat  his  title,  but 
failed  to  show  payment  either  of  part  or  the 
whole  of  the  purchase  money,  or  exclusive  pos- 
session of  the  premises  in  themselves,  such 
parol  agreement  will  not  be  enforced,  but  par- 
tition will  be  granted. 

[BM.  Note.— For  other  eases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  {  97;   Dec.  Dig.  I  63.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  for  partition  by  Lewis  F.  Castor 
against  T.  Ellwood  Castor  and  another.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Tbe  following  is  tbe  opinion  of  McMicbael, 
P.  J.,  in  tbe  trial  court: 

Tbomas  Castor  died  on  August  4,  1884. 
He  bad  been  for  60  years  engaged  in  business 
in  Frankford,  and  had  acquired  the  real  es- 
tate which  is  described  in  tbe  bill.  On  this 
real  estate  tbere  was  an  office,  blacksmith 
shop,  and  wheelwright  shop,  and  sheds  and 
shedding.    It  was  situated  at  the  comer  of 


Frankford  avenue  and  Overlngton  street,  in 
Frankford,  now  tbe  Twenty-Third  ward  of 
tbe  city  of  Pblladeipbia.  Thomas  Castor 
devised  the  property  to  his  four  sons,  Charles 
M.,  T.  Ellwood,  Lewis  F.  and  William  O. 
Castor,  share  and  share  alike,  and  to  their 
heirs  and  assigns  forever.  He  also  bequeath- 
ed to  them  the  personal  property.  Shortly 
after  his  death  his  sons  Charles  M.,  T.  Ell- 
wood,  and  William  O.  Castor  formed  a  part- 
nership under  tbe  name  of  Thomas  Castor's 
Sons.  Lewis  F.  Castor  was  invited  to  Join 
the  partnership,  but  dedined.  It  was  sug- 
gested that  Lewis  F.  Otstor  should  sell  to 
bis  brothers  his  tnterest  in  the  personal  and 
real  estate  and,  in  order  to  accomplish  this, 
appraisers  were  appointed,  who  appraised 
the  personal  property  and  the  real  estate. 
Levris  F.  Castw  agreed  to  sell  at  the  apprais- 
ed value,  and  his  brothers  agreed  to  purchase 
at  whatever  would  be  the  one-fourth  of  the 
appraised  value.  7%e  personal  estate  was 
appraised,  payment  was  made^  and  posses- 
sion handed  over,  and  tbere  is  no  dispute 
about  that,  but  the  dispute  arose  subsequent 
to  the  appraiaonent  as  to  the  payment  for 
Lewis  F.  Castor's  share  of  the  real  estate  by 
his  brothers.  Lewis  F.  Castor  desired  to 
receive  from  his  brothers  in  payment  for  his 
share,  which  had  been  assessed  at  the  sum 
of  14,000,  a  mortgage  <m  a  porti<m  of  tbe 
property.  It  appears  from  the  evidence  that 
a  deed  and  mortgage  were  prepared  by  Mr. 
Shallcross,  conveyancer,  but  that  they  were 
never  executed.  T.  BUwood  Castor  decliaed 
to  ^ecute  the  mortgage.  After  tbe  refusal 
of  T.  Ellwood  Castor  to  Join  in  tbe  execution 
of  tbe  mortgage,  no  further  steps  were  takoi 
on  either  side  to  enforce  their  rights,  or  to 
divide  this  property,  until  tbe  bill  in  equity 
in  tbe  present  case  was  filed.  Lewis  F.  Cas- 
tor from  the  time  of  bis  father's  death  was 
in  Joint  possession  with  bis  brothers,  con- 
stituting the  firm  of  Thomas  Castor's  Sons, 
of  a  portion  of  the  property.  He  occupied 
Jointly  with  bis  brothers  an  office  for  which 
be  paid  no  rent.  Lewis  F.  Castor  was  tn  a 
business  which  was  entirely  separate  and 
distinct  from  the  business  of  Thomas  Cas- 
tor's Sons,  and  it  necessitated  tbe  keeping  of 
horses  and  carts,  and  these  horses  were  sent 
by  him  to  the  "smithy"  or  horseshoeing  shop 
of  Thomas  Castor's  Sons.  An  account  was 
kept  and  for  some  years  bills  were  furnished 
blm,  but  subsequently  at  bis  suggestion  the 
sending  of  bills  was  discontinued. 

In  1888  Charles  M.  Castor,  the  eldest  of  tbe 
brothers,  died,  and  an  effort  was  made  by 
tbe  remaining  brothers  of  the  firm — ^that  is, 
by  his  brothers  T.  Ellwood  and  William  O. 
Castor — ^to  purchase  his  share  of  the  person- 
al property  belonging  to  the  firm  of  Tbomas 
Castor's  Sons,  and  the  real  estate  in  which 
they  were  doing  business.  They  were  suc- 
cessful in  purchasing  the  personal  propoty, 
and  the  executors  of  the  estate  sold  it  to 
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them  tor  $1,200  In  notes,  and  on  theee  notes 
Interest  has  be«i  paid  eTer  since  at  varying 
rates.  The  amount  of  $4,000  was  determined 
upon  as  the  value  at  that  time  of  the  share 
of  Charles  M.  in  the  real  estate,  and  the  wid- 
ow and  Mr.  Shallcross,  one  of  the  executors, 
were  willing  to  sell,  but  Lewis  F.  Castor  ob- 
jected and  declined  to  Join  in  the  sale.  From 
that  time  to  this  payments  have  been  made 
to  the  executors  or  to  the  widow  of  Charles 
M.  Castor  of  various  amounts  representing 
Interest  on  $4,000  at  4  per  cent  and  SVio  per 
coit  and  at  6  per  cent  fiat  Ko  deed  was 
ever  executed  nor  tendered,  and  although 
there  was  talk  about  a  mortgage,  and  some 
of  the  receipts  referred  to  payments  on  a 
bond,  no  bond  and  mortgage  were  executed. 
The  witnesses  who  appeared  before  the 
court  and  testified  seemed  to  the  court  to  be 
giving,  as  far  as  they  could  recollect,  an  ac- 
curate account  of  what  happened,  each  from 
his  own  point  of  vlerw.  They  were  evidently 
men  of  determination  and  character;  and, 
although  their  testimony  cannot  be  altogeth- 
er reconciled,  they  do  not  differ  greatiy  as  to 
the  essential  and  material  facts  in  the  case. 
There  was  a  considerable  dispute  as  to 
whether  the  mortgage  which  was  referred  to 
as  having  been  agreed  upon  as  payment  for 
the  share  of  Lewis  F.  Castor  was  to  be  a 
mortgage  to  him,  or  to  the  Frankford  & 
Southwark  Passenger  Railway  Company,  and 
It  aKteared  that  Mr.  Lewis  F.  Castor  had 
agreed  to  purchase  the  real  estate  apon  which 
was  erected  the  old  stable  from  the  Frank- 
ford  &  Soutbwark  Railway  Company,  and  to 
give  a  mortgage  on  the  property  devised  by 
his  father,  Thomas  Castor,  in  which  he  had 
a  one-fourth  interest,  in  payment  It  was 
asserted  on  behalf  of  the  defendants  that 
they  were  not  bound  to  give  a  mortgage  to 
the  Fifth  and  Sixth  Streets  Railway  Com- 
pany, and  that  for  that  reason  T.  EUwood 
Castor  refused  to  give  a  mortgage.  I  do  not, 
however,  regard  this  as  very  materlaL  The 
title  of  the  plaintiff,  derived  from  his  father, 
is  a  good  title,  and  he  has  an  uitereat  which 
Hitities  him  to  partition  unless  the  defend- 
ants can  defeat  his  rights.  They  set  up  that 
there  was  a  parol  sale.  The  court  is  of  opin- 
ion and  finds  that  there  was  no  such  parol 
sale  as  a  court  of  equity  would  enforce. 
There  was  an  agreement  to  sell,  but  there 
was  no  payment  of  part  or  whole  of  the  pur- 
chase money,  nor  did  the  defendants  after 
the  agreement  of  sale  go  Into  exclusive  pos- 
session of  the  real  estate.  The  plaintiff  has 
always  had  possession  and  the  right  of  pos- 
session to  a  part,  at  least,  of  the  premises, 
and  imder  the  authorities  which  have  l)eeu 
cited  in  answer  to  the  plaintiff's  points  I 
have  reached  the  conclusion  that  a  court  of 
equity  in  the  circumstances  of  the  present 
case  would  not  enforce  the  parol  agreement 
of  the  sale.  This  disposes,  it  seems  to  me,  of 
the  defendants'  objection  to  the  grant  of  the 
reUet  asked  for  in  the  bUl,  namely,  that  there 
sbould  be  partition,  unless  the  court  should 


be  of  opinion  that  there  was  saeb  a  dispute 
as  to  the  titie  as  would  Justify  the  court  in 
holding  the  bill  In  equity  imtU  the  plaintiff 
should  go  into  a  court  of  law,  and  in  an  ac- 
tion of  ejectment  succeed  In  proving  his  titie. 
In  my  opinion  this  is  not  a  case  in  which  re- 
sort must  be  had  to  a  court  of  law.  The  plain- 
tiff's titie  as  tenant  in  common  la  clear.  Ti- 
tie was  vested  in  his  father,  Thomas  Castor, 
by  deed,  and  he  derived  title  by  will  to  him 
to  an  undivided  one-fourth  of  the  real  estate, 
which  he  holds  or  did  hold  with  liis  brothers 
as  tenants  in  common,  and  to  defeat  his  title 
the  defendants  have  set  up  a  parol  sale,  but 
have  failed  to  establish  by  full,  complete,  sat- 
isfactory, and  indubitable  proofs  that  there 
was  such  a  parol  sale. 

1.  The  defendants  have  failed  to  show 
that  there  was  payment  either  of  part  or 
'whole  of  the  purchase  iponey,  and  they  have 
failed  to  show  exclusive  possession.  They 
do  not  set  up  in  their  answer  that  they  have 
titie  by  adverse  possession,  but  aver  in  their 
answer  that  since  the  sale  of  1885  the  firm 
of  Thomas  Castor's  Sons  were  In  actual, 
open,  continuous,  and  exclusive  possession 
thereof,  and  from  June  9,  1888,  until  the 
present  the  respondents  as  the  sole  owners 
in  fee  of  the  whole  interest  in  the  premises, 
have  been  in  actual,  open,  continuous,  and 
exclusive  possession  of  the  premises,  exer- 
cising during  that  time  all  the  rights,  pow- 
ers, and  duties  of  ownersliip,  making  perma- 
nent improvements  to  the  buUdlngs,  etc. 
These  averments  I  think  they  have  failed  to 
establish  by  proofs. 

2.  When  Charles  M.  Castor  died,  the  per- 
sonal property  was  appraised  and  paid  for  In 
notes.  There  was,  however,  no  conveyance 
of  the  real  estate,  no  deed,  and  no  payment 
either  in  part  or  In  whole  of  the  purchase 
money,  simply  a  payment  of  Interest  on  a 
sum  of  $4,000.  I  am  of  opinion,  and  so  find, 
that  the  defendants  have  failed  in  their 
proof,  and  have  been  unable  to  establish  by 
clear,  satisfactory,  and  indubitable  proofs 
that  there  was  a  parol  sale  by  the  executors 
under  the  will  of  Charles  M.  Castor  to  his 
brothers,  T.  Ellwood  and  William. 

These  conclusions  have  been  reached  by 
me  after  listening  to  the  oral  testimony,  and 
after  a  careful  review  of  the  testimony  and 
consideration  of  the  oral  arguments  and  of 
the  written  briefs  submitted  to  me.  The 
authorities  which  I  have  examined,  which 
seem  to  me  are  conclusive  upon  each  point 
of  this  controversy,  have  been  cited  by  me 
In  my  answers  to  the  requests  for  findings  of 
law  made  on  behalf  of  the  plalntift. 

The  opinion  and  finding  of  the  court  are 
that  the  plaintiff  is  enUtied  under  the  plead- 
ing and  the  testimony  to  partition,  and  I  di- 
rect that  the  clerk  of  the  court  give  notice  to 
counsel  for  the  plaintiff  and  to  counsel  for 
the  defendants  of  this  adjudication  of  the 
court,  and  that,  unless  exceptions  are  filed 
within  10  days  of  the  date  of  the  filing  of 
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the  adjndlcatloii,  a  decree  will  l)e  entered  in 
accordance  with  the  prayers  of  the  bill. 

Argued  before  BROWN,  MESTIiEZAT, 
POTTEB,  ELKIN,  and  STEWART,  JJ. 

William  H.  Peace,  for  appellants.  Joseph 
B.  Bmbery,  tor  appcdlee. 

PER  C?DRIAM.  The  decree  of  partition 
in  this  case  is  affirmed  on  the  opinion  of  the 
learned  president  Judge  below  directing  that 
it  be  made. 

Appeal  dismissed,  at  appellants'  costs. 


(231  Pa.  S7Q 

In  re  MUDERSPAUGH'S  BSTATB. 
Appeal  of  HELMAN. 

(Supreme  Court  of  Pennsylvania.    April  10k 
1911.) 

OonvKBSiON  (i  16*)— Effect  or  Fah-ubb  or 

Bequest— Sale  un'deb  Poweb. 

Where  testator  directed  a  sale  of  real  es- 
tate for  the  specific  purpose  of  producing  a 
fund  to  pay  certain  charitable  bequests,  a  part 
of  the  fund  intended  for  a  bequest  which  falls 
will  pass  to  the  heirs  as  real  estate,  and  not  to 
the  next  of  kin  as  personal  property,  although 
the  real  estate  was  actually  sold. 

[EU.  Note.— For  other  cases,  see  Conversion, 
Dec  Dig.  I  lo.»] 

Appeal  from  Orphans'  C!oart,  Franklin 
County. 

Proceedings  for  the  distribution  of  the  es- 
tate of  Susan  Mud^rspaugb,  deceased.  From 
a  decree  directing  distribution  In  accordance 
with  the  auditor's  report,  John  C.  Helman, 
as  executor  of  Adam  Muderspaugh,  deceas- 
ed, appeals.    Decree  affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART, 
JJ. 

Buthrauft  &  Nicklas  and  Geo.  W.  Ather- 
ton,  for  appellant  Charles  Walter,  T.  Z. 
Mlnehart,  O.  C.  Bowers,  and  Arthur  W.  Gil- 
Ian,  for  appellees. 

MESTREZAT,  J.  The  learned  court  be- 
low has  properly  disposed  of  the  single  ques- 
tion in  this  case,  and  its  opinion  vindicates 
the  correctness  of  the  conclusion.  After  giv- 
ing a  life  estate  to  her  husband,  the  testa- 
trix directs  that,  after  bis  death,  "all  my  es- 
tate, real,  personal  and  mixed,  which  may 
then  be  remaining  shall  be  sold  by  a  trustee 
to  be  appointed  by  the  orphans'  court  »  •  • 
and  after  payment  of  the  funeral  expenses  of 
my  husband,  Adam  Muderspaugh,  and  the 
expense  of  marking  his  grave,  and  all  other 
legal  expenses  and  charges  connected  with 
the  settlement  of  my  estate,  I  dispose  of  the 
same  as  follows."  Two  legacies,  aggregating 
$400,  were  then  given,  and  the  balance  of 
the  estate  was  t>equeathed .  to  certain  char- 
itable or  religious  institutions.  These  latter 
bequests  failed  by  reason  of  the  death  of  the 
testatrix  within  one  calendar  month  of  the 
execution  of  the  will.    After  the  husband's 


death,  the  real  estate  was  sold  by  a  trustee^ 
and  the  proceeds  are  the  subject  of  this  dis- 
tribution. The  court  held  that,  after  pay- 
ment of  the  two  legacies  and  expenses  of  ad- 
ministration, the  balance  of  the  fund  went 
to  the  heirs  of  the  testatrix  as  real  estate 
This  was  clearly  right  The  directi(n  in  the 
will  to  sell  the  real  estate  was  not  gen»al, 
but  for  the  spedflc  purpose  of  producing  a 
fund  to  pay  the  bequests  named  by  the  tes- 
tatrix, and  only  to  that  extent  was  there  a 
conversion  of  the  realty.  The  charities  hav- 
ing failed,  the  part  of  the  fund  intended  for 
that  purpose  went  to  the  heirs  at  law  as  real 
estate.  "It  has  never  since  (Ackroyd  v. 
Smithson,  1  Bro.  C.  C.  503)  been  doubted," 
says  the  court  in  LuSberry's  Appeal,  125  Pa. 
513,  510,  17  Atl.  447,  44S,  in  the  language  of 
another,  "that  where  a  testator  directs  the 
real  estate  to  be  sold,  and  the  produce  of  the 
sale  to  be  applied  for  a  purpose  which  ei- 
ther wholly  or  partially  falls,  the  undisposed 
of  beneficial  interest  will  result  to  bis  heir 
at  law,  and  will  not  go  to  his  next  of  kin,  al- 
though the  land  may  have  been  actually  con- 
verted  into  money." 
The  decree  is  affirmed. 


(2)1  Fa.  440 
FEGLBT  T.  LYCOMING   RUBBER  CO. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

1.  Mabtbb  Airn  Skkvaitt  (|  129*)— Ikjubt  to 
Sebvant— Pboximatk  Cause. 

Where  plaintiff  in  an  action  for  personal 
Injories  against  his  master  was  standing  on  a 
small  platform  beside  a  machine  attending  to 
his  duties,  and  another  workman  accidentally 
pushed  a  loaded  wheelbarrow  against  the  plat- 
form with  such  force  as  to  cause  plaintiff  to 
lose  his  i>alance,  and,  in  the  effort  to  recover 
it,  plaintiff's  hand  was  thrust  between  un- 
guarded cogwheels,  the  proximate  cause  of  the 
injury  was  the  maintenance  of  the  unguarded 
machinery,  and  not  the  aocidental  movement 
by  which  plaintiff's  hand  was  caught 

[Ed.  Note. — ^For  other  cases. 'see  Master  and 
S<.rvant  Cent  Dig.  {{  237-263;  Dec  Dig.  I 
129.*] 

2.  Masteb  Airo  Sebvant  (i  204*)— Injubt  to 
Sebvant— Assumption  of  Risk. 

A  master  cannot  invoke  the  defense  of  as- 
sumption of  risk  by  his  servant  in  the  face 
of  a  statute  requiring  safeguards  to  be  supplied 
for  dan.^erous  machinery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  545;   Dec.  Dig.  {  204.*] 

Appeal  from  C!ourt  of  Common  Pleas,  In- 
coming County. 

Action  by  Samuel  Fegley  against  the  In- 
coming Rubber  Company.  Judgment  tor 
plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT, POTTER,  ELKIN,  and  MOSCHZISK- 
EJR,  JJ. 

Edgar  Munson,  for  appellant  N.  M.  Eld- 
wards  and  W.  H.  Spencer,  for  appellee: 

POTTER,  J.  That  the  defendant  hi  this 
case  was  negligent  in  falling  to  cover  certain 
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cogwheels,  as  required  by  the  statute,  that 
this  negligence  caused  the  Injury  to  plaintiff, 
and  that  the  latter  was  free  from  contribu- 
tory negligence,  are  matters  of  fact  which 
have  all  been  established  by  the  verdict  of 
the  jury. 

[1]  Counsel  for  appellant  make  no  com- 
plaint of  the  manner  In  which  the  case  was 
submitted  to  the  Jury,  bat  they  contend  that 
the  act  of  defendant  In  maintaining  the  open 
cogwheels  was  not  the  proximate  cause  of  the 
injury  to  the  plalntltt.  It  seems  that  at  the 
time  of  the  accident  the  plaintiff  was  stand- 
ing upon  a  small  platform  at  the  side  of  the 
machine,  attending  to  his  duties,  when  an- 
other workman  accidentally  pushed  a  loaded 
wheelbarrow  against  the  platform  with  such 
force  as  to  cause  plaintiff  to  lose  his  balance. 
In  the  effort  to  recover,  one  hand  was  thrown 
out,  and  went  Into  the  uncovered  cogs,  and 
was  crushed. 

Connsel  seek  to  approximate  the  facts  of 
this  case,  and  the  principle  as  to  liability  In- 
volved, to  those  In  Elliott  v.  Light  Ck).,  204 
Pa.  568,  54  Atl.  278 ;  but  their  argument  is 
not  convincing.  In  that  case  it  sras  held  that 
the  slipping  of  a  ladder  was  the  originating 
cause  of  the  plaintiff's  fall,  and  that  the  fact 
that  he  fell  against  an  electric  light  wire  was 
a  mere  Incident  to  that  fall.  It  was  shown 
that  the  light  wire  was  fastened  high  upon 
the  side  of  the  house,  and  was  so  situated 
that  no  Injnrlons  consequences  were  reason- 
ably to  have  been  anticipated  from  any  one 
faUlng  against  it  And,  as  a  person  is  not 
expected  to  anticipate  and  guard  against  that 
which  no  reasonable  man  would  expect  to  oc- 
cur, it  mlj^t  for  that  reason,  equally  with 
that  which  was  emphasized  In  the  opinion, 
have  been  held  In  that  case  that  there  was 
no  liability  upon  the  part  of  the  defendant 
But  It  is  equally  true  that  a  person  Is  proper- 
ly expected  to  anticipate  and  guard  against 
the  reasonable  consequences  of  his  action.  In 
the  present  case  the  open  cogwheels  were  so 
situated  that  an  accidental  slip  might  bring  a 
workman  or  an  attendant  of  the  machine  in- 
to dangerous  contact  with  them.  The  com- 
mon experience  of  mankind  has  shown  the 
danger  to  be  apprehended  from  unguarded 
machinery,  and  especially  that  from  uncover- 
ed, revolving  cogwheels,  and  has  made  clear 
the  duty  of  protecting  from  that  danger, 
those  whose  duties  bring  them  In  proximity 
to  such  machinery.  The  statute  has  merely 
crystallized  the  demands  of  ordinary  pru- 
dence in  requiring  that  cogs,  gearing,  and 
other  machinery  shall  be  covered.  An  injury 
:from  machinery,  open  and  uncovered,  is  not 
liable  to  occur,  without  the  concurrence  of 
some  accident  or  unexpected  event,  such  as 
a  slip  or  a  miscalculated  move.  And  it  is  for 
the  very  reason  that  such  things  may  In  num- 
berlew  unexpected  ways  plunge  a  workman 
Into  danger,  without  fault  of  his  own,  that 


prudence  requires  proper  safeguards  to  be 
supplied  to  prevent  accidental  contact  with 
moving  machinery.  To  hold  that  a  prior  slip 
or  an  accidental  movement  which  brmgs  an 
unfortunate  workman  into  contact  with  un- 
covered cogwheels  is  to  be  considered  as  the 
proximate  cause  of  the  resulting  Injury 
would  be  to  practically  nullify  the  provisions 
of  the  law  made  to  protect  him  against  such 
risks. 

[2]  Nor  is  there  any  merit  in  the  further 
suggestion  of  counsel  that  the  risk  of  Injury 
from  the  uncovered  cogs  was  assumed  by  the 
plaintiff.  We  have  pointed  out  in  Jones  v. 
Caramel  Co.,  225  Pa.  644,  74  Ati.  613,  and  in 
Valjago  V.  Steel  Co.,  226  Pa.  514,  75  AU.  728, 
that  in  Pennsylvania  an  employer  cannot  in- 
voke the  defense  of  assumption  of  risk  by  the 
employ^,  in  the  face  of  a  statute  requiring 
safeguards  to  be  supplied  for  dangerous  ma- 
chinery. This  is  no  longer  an  open  question 
with  us. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  aflarmed. 


(m  Pa.  398) 
UOGBTT  T.  KAUFMANN  et  al. 

(Supreme   Court   of    Pennsylvania.     April    17, 
1911.) 

Landloro   and  Tenant  (|  84*)  —  Renewal 
Peivelkqb— Who  Mat  Exsbcise. 

Testatrix  In  her  lifetime  leased  property  to 
a  firm,  the  lease  granting  to  the  lessees  and 
their  assigns  the  privilege  of  two  five-year  re- 
newals at  a  rent  to  be  fixed  in  a  manner  pro- 
vided. Before  the  end  of  the  original  lease,  the 
trustees  under  testatrix's  will  made  a  farther 
lease  for  the  renewal  terms  to  the  same  lessees, 
which  recited  verbatim  the  provision,  for  renew- 
al granted  by  the  original  lease,  and  further  re- 
cited that  the  lessees  had  notified  the  trustees 
of  the  exercise  of  the  "option"  to  renew,  and 
desired  also  a  right  to  a  further  extension  aft- 
er the  expimtion  of  the  renewals  provided  for 
by  the  original  lease,  and  agreed  "to  such  ex- 
tension with  the  exercise  of  like  options  upon 
the  same  terms  as  expressed  in  said  leases  with 
regard  to  the  options  therein  provided  for." 
Held,  that  the  right  of  renewal  after  the  end 
of  the  renewal  terms  provided  for  by  the  orig- 
inal lease  was  not  a  mere  joint  option  to  the 
four  persona  composing  the  original  lessee  firm, 
which  would  be  revoked  by  the  death  of  one 
of  them  before  it  was  exercised,  but  was  an 
absolute  right  of  the  firm  which  could  be  exer- 
cised by  a  new  firm,  composed  of  the  surviving 
partners,  which  succeeded  the  original  lessee, 
and  which  had  an  assignment  of  the  deceased 
partner's  interest,  aa  provided  for  by  the  part- 
nership agreement 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  276 ;    Dec.  Dig.  g  84.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Frank  R.  Liggett  trustee, 
against  Henry  Kaufmann  and  others,  part- 
ners as  Kaufmann  Bros.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Sarah  L.  Hitchcock,  the  owner  of  certain 
property  in  the  city  of  Pittsburg  leased  a  cer- 
tain part  of  said  property  in  1886  to  Jacob 
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ECaufmann,  Henry  Eanfmaim,  Isaac  Eanf- 
mann,  and  Morris  Kaufmann,  partners  trad- 
ing as  E^ulmann  Bros.,  and  leased  the  remain- 
der of  the  property  to  the  said  lessees  by  lease 
dated  July  29, 1889.  Both  at  these  leasea  ex- 
pired April  1,  1808,  bat  contained  options  for 
renewing  the  same  for  two  additional  terms 
for  five  years  each  under  a  rental  to  be  fixed 
by  arbitrators,  both  of  which  options  were 
accepted  by  the  lessees,  who  erected  a  build- 
ing for  department  store  purposes,  and,  under 
the  leases  and  the  renewals,  continued  to  oc- 
cupy the  building  untU  AprU  1,  1906.  Sarah 
L.  Hltchcoclc  died  April  15,  1892,  and  by  her 
last  wUl  and  testament  Marcus  A.  Wood- 
ward and  John  Liggett  were  appointed  exec- 
utors and  trustees,  both  of  whom  died,  and 
Frank  R.  Liggett  became  their  successor  and 
sole  trustee.  On  November  20,  1897,  an  agree- 
ment was  executed  between  John  Liggett  and 
Marcus  A.  Woodward,  trustees  of  the  first 
part,  and  Jacob  Kaufmann,  Isaac  Kaufmann, 
Morris  Kaufmann,  and  Henry  Kaufmann, 
partners  doing  business  under  the  name  of 
Kaufmann  Bros.,  of  the  second  part,  giving 
to  the  second  parties  further  options  for  the 
renewals  of  the  leases  for  two  additional 
terms;  Jacob  Kaufmann,  one  of  the  partners, 
died  on  November  1,  1905,  at  which  time  the 
option  under  the  last  lease  had  not  been  ac- 
cepted. The  plaintiff  filed  a  bill  in  equity 
averring  tliat  the  three  surviving  partners 
had  formed  a  new  firm  and  claimed  the  right 
to  renew  the  leases,  and  had  declared  their 
Intention  to  hold  the  premises.  The  bill  pray- 
ed that  the  option  in  question  be  declared 
void  and  be  ordered  given  up  for  cancella- 
tion, or,  if  the  option  should  be  declared  val- 
id, that  tile  court  should  determine  the  rental 
thereunder.  The  court  filed  a  decree  holding 
that  the  defendants  had  a  right  to  renew  the 
lease,  and  fixing  the  rental  at  $90,000  per  an- 
num. 

Argued  before  BROWN,  MESTRKZAT, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKEB,  JJ. 

John  M.  Freeman,  Harry  F.  Stambaugh, 
and  D.  T.  Watson,  for  appellant  W.  B.  Rod- 
gers,  A.  M.  Beltler,  J.  Rodgers  McCreery, 
and  Samuel  Diclcson,  for  appellees. 

BROWN,  J.  In  determining  whether  the 
appellees  have  the  right  to  continue  in  the 
occupancy  of  the  premises  in  question  for  a 
period  of  five  years  from  April  1,  1906 — the 
date  of  the  expiration  of  the  lease  executed 
to  them  by  Jolrn  Liggett  and  M.  A.  Wood- 
ward, trustees  of  the  estate  of  Sarah  L. 
Hitchcock,  deceased — the  two  leases  execut- 
ed by  her  must  be  taken  into  consideration, 
for  in  the  lease  by  the  trustees,  tmder  which 
the  appellees  claim  the  right  to  re-rent,  mate- 
rial references  are  made  to  those  executed 
by  her.  In  each  of  them  the  lessees  were 
Jacob  Kaufmann,  Isaac  Kaufmann,  Morris 
Kaufmann,  and  Henry  Kaufmann,  partners 
doing  business  in  the  name  of  J.  Kaufmann 


&  Bros.,  and  the  privilege  granted,  not  only 
to  them,  but  to  "their  assigns,"  was  to  re- 
rent  the  premises  for  a  period  of  five  years 
from  April  1,  1898,  at  a  rental  to  be  fixed  as 
provided  for  in  the  lease,  and  a  further  cove- 
nant on  the  part  of  the  lessor  was  that.  If 
the  lessees  should  exercise  the  privilege  of  re- 
rentlng  for  the  said  period  of  five  years,  th^ 
were  to  have  the  privilege  of  re-renting  for 
an  additional  term  of  five  years.  In  the  lease 
executed  by  the  trustees  on  Novemt)er  20, 
1897,  to  the  same  lessees,  the  privileges  grant- 
ed to  them  or  "their  assigns"  by  Mrs.  Hitch- 
cock of  re-renting  the  premises  are  recited 
ipslssimis  verbis,  and,  after  such  recital,  there 
is  the  following  clause  upon  which  the  appel- 
lees stand  in  asserting  thehr  right  to  an  ex- 
tension of  the  term:  "And  whereas  the  said 
parties  of  the  second  part  have,  pursuant  to 
the  said  terms  of  the  said  lease,  given  notice 
to  the  said  trustees,  parties  of  the  first  part 
hereto,  of  their  option  to  extend  the  term  of 
the  lease  for  the  said  first  period  of  five 
years  running  from  AprU  1,  1898,  and  it  is 
desired  by  the  said  parties  of  the  second  part 
for  the  better  security  for  the  future  of  their 
business  interests  where  the  same  is  at  the 
present  located,  to  provide  for  and  obtain  the 
light  of  further  options  for  tbe  extension  of 
said  leases  before  the  expiration  of  said  two 
periods,  so  that  they  may  have  at  the  expira- 
ticu  of  the  second  of  said  periods  an  exten- 
sion of  the  said  leases  for  five  years  there- 
after and  for  the  extension  after  that  period, 
of  said  leases  for  another  period  of  four 
years,  and  tbe  parties  of  the  first  part  deem- 
ing the  grant  of  such  option  as  of  advantage 
to  the  estate  of  Sarah  L.  Hitchcock,  tbe  par- 
ties hereto,  therefore,  in  consideration  of  tbe 
premises  agree  to  such  extension  upon  the  ex- 
ercise of  like  options  upon  the  same  terms  as 
expressed,  within  said  leases  with  regard  to 
the  two  options  therein  provided  for,  that  is 
to  say,  the  parties  of  the  first  part  hereby 
agree  to  and  with  the  said  parties  of  the 
second  part  that  they  shall  have  and  may  ex- 
ercise the  same  privileges  under  the  same 
terms  and  conditions  for  a  renewal  of  said 
leases  for  a  period  of  five  years  from  AprU 
1,  1908,  and  also  exercise  the  same  prlvUege 
for  another  renewal  of  said  leases  for  a  fur- 
ther term  of  four  years  from  the  1st  day  of 
AprU,  1913,  tbe  rentals  to  be  fixed  as  provid- 
ed by  tbe  provisions  for  renewals  as  afore- 
said In  said  leases  by  mutual  agreement  or 
by  arbitrators,  it  being  understood  that  on 
faUure  to  exercise  any  of  the  said  options 
within  the  time  and  according  to  the  terms 
of  said  leases,  as  aforesaid,  tbe  leases  termi- 
nate with  ihe  term  In  which  notice  of  such 
option  is  to  be  given  according  to  the  terms 
thereof." 

Jacob  Kaufmann,  one  of  tbe  parties  to  the 
agreement  witb  the  trustees,  died  November 
1,  1906,  during  the  second  extensicxi  of  the 
term  acquired  under  the  lease  from  Mrs. 
Hitchcodc,  and  the  contention  of  the  app^ 
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lant  l8  that  the  three  surrlvliig  lessees  can- 
not avail  themselves  of  what,  it  is  insisted, 
was  but  an  option  given  by  the  trastees  to 
four,  to  be  accepted  by  them  Jointly,  and 
wlilch  "was  revoked  by  the  death  of  one  of 
them  before  it  had  been  accepted.  The  agree- 
ment of  November  20,  1897,  is  not  to  be  so 
read.  True,  in  the  above^noted  clause  from 
the  agreement  vrith  the  trustees,  the  -words 
"option"  and  "options"  are  to  be  found,  but 
that  they  were  used  by  the  parties  to  the 
agreement  to  mean  an  absolute  right  or  privi- 
lege granted  to  the  lessees,  or  their  assigns, 
Is  the  only  conclusion  to  be  reached.  That 
such  right  or  privilege,  find  not  a  mere  op- 
tion to  the  four  lessees  Jointly,  was  granted 
by  Mrs.  Hitchcock  in  her  leases,  cannot  be 
questioned,  and  It  is  that  right  or  privilege 
to  which  the  trustees  refer  when  they  desig- 
nate it  an  "option  to  extend  the  term  of  the 
lease  for  the  said  first  period  of  five  years 
running  from  April  1st,  1898."  Such  desig- 
nation of  the  right  or  privilege  granted  by 
Mrs.  Hitchcock  did  not  change  its  character, 
and  what  she  granted  was  a  right  or  privl- 
I^^  to  the  lessees  "or  their  assigns"  to  re- 
new the  lease.  When  the  trustees  agreed  to 
extensions  beyond  the  year  1008,  the  word 
"optlMis"  is  used,  but  immediately  following 
it  is  the  dear  and  unambiguous  clause  that 
the  lessees  "shaU  have  and  may  exercise  the 
same  privileges  under  the  same  terms  and 
conditions  for  a  renewal  of  said  leases  for  a 
period  of  five  years  from  April  1st,  1906,"  aa 
were  "expressed"  In  the  leases  executed  by 
Mrs.  Hitchcock.  With  th«  privileges  granted 
by  her  leases  so  written  into  the  lease  by  the 
trustees,  as  they  Intended  they  should  be 
th^e  rewritten,  it  must  be  read  as  granting 
the  right  or  privilege  to  the  lessees,  "or  their 
assigns,"  of  re-renting  for  a  term  of  five  years 
from  April  1,  1908.  This  right  or  privilege 
became  an  asset  of  the  partnership,  which, 
upon  the  death  of  Jacob  Kaufmann,  passed 
to  the  surviving  members  of  the  firm,  not 
only  by  operation  of  law,  bat  by  assignment 
of  his  interest  under  the  thirteenth  article  of 
the  copartnership  agreement,  which  was  part 
of  the  evidence  in  the  proceedings  in  the 
court  below.  The  three  surviving  partners 
became  the  assigns  of  the  right  or  privilege 
to  re-rent 

As  it  clearly  appears  from  the  face  of  the 
agreement  that  the  right  upon  which  the  ap- 
pellees insist,  passed  to  them  under  it,  we 
need  not  refer  to  the  situation  of  the  parties 
and  the  surrounding  circumstances  at  the 
time  it  was  executed  as  indicating  the  inten- 
tion of  both  lessors  and  lessees  that  the  ap- 
pellees were  to  have  the  right  to  an  exten- 
sion of  the  tom. 

The  alternative  prayer  of  appellant's  bill 
was  that,  if  the  lease  by  the  trustees  should 
be  construed  as  giving  to  the  appellees  the 
right  to  extend  the  term,  the  rental  for  the 


five  years  from  April  1,  1908,  should  be  fixed 
by  the  court  This  was  done,  and,  after  care- 
ful examination  of  all  the  testimony  submit- 
ted on  the  question  of  a  proper  rental,  we 
cannot  say  there  was  error  in  the  decree  dl- 
rectlag  that  the  appellees  pay  an  annual  ren- 
tal of  590,000  and  all  taxes  and  Insurance 
during  the  extended  term. 

The  assignments  of  error  are  all  dismissed, 
and  the  decree  Is  affirmed  practically  on  the 
opinion  of  the  court  below,  the  costs  to  be 
paid  by  appellant 


(881  Pa.  «1) 
REED  V.  AMERICAN  DTEWOOD  CO. 

(Supreme    Court   of   Pennsylvania.     April   24, 
1911.) 

1.  Masteb  and  Servant  rtj  101,  102*)— Tn- 
JUBT  TO  Sebvant— Safe  Place  to  Wobk. 
A  master  is  not  bound  to  protect  his  serv- 
ant against  all  dangers  and  casualties,  but  only 
to  furnish  a  reasonably  safe  place  to  work  and 
reasonably  safe  tools  and  appliances  with  which 
to  work,  the  standard  of  safety  depending  upon 
the  kind  of  work  done,  and  as  a  general  rule  a 
master  complies  with  the  requirements  of  law 
when  he  famishes  the  kind  of  tools  or  applianc- 
es in  general  use  in  his  particular  line  oi  busi- 


[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  171,  172,  181 ;  Dec  Dig. 
SS  101,  102.»] 

2.  Masteb  and  Sbbvaitt  (|  286*)— Ihjobt  to 
Sbbvaicf— NGOLioBncE    of  Mastkb— Quxs- 

TION  fob  JubT. 

In  an  action  by  a  servant  a!;ainst  his  mas- 
ter for  personal  injuries  received  by  an  explo- 
sion of  fine  wood  dnst  claimed  to  have  been  ig- 
nited by  sparks  from  a  defective  electric  motor, 
evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  defendant's  negligence  in  permit- 
ting the  motor  to  remain  in  its  defective  con- 
dition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  $  286.*] 

3.  Master  and  Sebvant  (§  125*)— Injuey  to 
Servant— Masteb's  Knowledge   of   Dan- 

OEB. 

Plaintiff  in  an  action  against  his  master 
for  personal  injuries  was  at  work  in  a  wood 
manufacturing  establishment,  in  the  operation 
of  which  Ian;e  quantities  of  very  fine  wood  dust 
were  created  which  filled  the  air  to  such  an 
extent  as  to  require  employfei  to  cover  their 
noses  and  mouths  with  cloths  in  order  to 
breathe,  and  sometimes  prevented  them  from 
seeing  more  than  a  few  feet  In  the  room  in 
which  plaintiif  was  at  work  was  an  electric  mo- 
tor, several  feet  above  the  floor,  which,  by  rea- 
son of  its  defective  condition,  had  for  some 
weeks  been  emitting  sparks,  some  of  them  two 
or  three  inches  in  length.  Edd  that,  aside 
from  the  danger  of  an  explosion  from  ignition 
of  the  wood  dust,  the  danger  from  fire  was  suf- 
ficiently apparent  to  charge  the  employer  with 
notice  of  the  dangerous  condition  of  the  motor 
under  the  circumstances  and  to  call  for  some 
action  to  protect  his  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  24A-251;    Dec.  Dig.   i 

4.  TlHAL    (S    189*)- iNSTBUOnOHS— IlLXJSTBA- 
TIONS  BT  JUOOE. 

It  is  not  reversible  error  for  a  judge,  in 
charging  the  jary  in  a  personal  injary  suit,  to 
use  figures  by  way  of  illustration  in  directing 
the  jury  how  to  estimate  the  present  value  of 
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the  loas  of  future  earnings,  where  he  clearly 
states  to  the  jury  that  the  hgures  are  used  mere- 
ly by  way  of  illustration,  and  with  no  intention 
of  indicating  what  he  thinks  the  verdict  should 
be. 

FBd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S!  442-445;  Dec.  Dig.  f  i89.*] 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  George  H.  Reed  against  the 
American  Dyewuod  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Trespass  to  recover  damages  for  personal 
Injuries. 

The  American  Dyewood  Company,  of  Ches- 
ter, was  engaged  in  the  manufacture  of  log- 
wood and  fustic  extracts  and  dyes,  in  which 
process  the  wood  was  chipped  and  ground  in- 
to dust,  clouds  of  which  permeated  to  a 
greater  or  lesser  extent  the  fourth  and  fifth 
floors  of  the  building.  The  plaintiff,  George 
H.  Reed,  was  employed  at  a  chipping  ma- 
chine which  was  located  on  the  ground  oat- 
side  the  wall  of  the  main  building,  but  which 
was  connected  with  the  upper  floors  where 
the  fire  started  by  a  spout  or  tube.  On  April 
28,  1908,  the  plaintiff  was  severely  burned  by 
a  tongue  of  flame  which  shot  out  of  the 
"splint  q)out"  leading  to  the  chipper  at 
which  be  was  working.  In  the  course  of 
the  manufacturing  process  the  finely  divided 
wood  was  stored,  preparatory  to  extracting, 
in  three  rooms  on  the  fifth  floor  of  the  mill, 
among  them  the  fustic  room,  to  which  the 
dust  was  carried  by  an  overhead  conveyor 
and  dropped  on  the  floor  in  piles,  to  be  later 
damped  through  trapdoors  arranged  for  that 
purpose  Into  car§  on  the  floor  beneath.  Far- 
ther facts  appear  in  the  opinion  of  the  Su- 
preme Court 

At  the  trial  the  court  instructed  the  jury 
as  follows: 

"Now,  he  lias  introduced  by  the  evidence 
the  fact  that  his  earning  power  at  the  time 
of  this  injury  was  $12  per  week.  He  is  a 
man  about  50  years  of  age.  Twelve  dollars 
per  week  of  constant  work,  unremitting  work, 
day  in  and  day  out,  week  in  and  week  out, 
and  month  in  and  month  out,  produces  in  the 
coarse  of  a  year  about  $000.  All  men  do  not 
work  all  the  time.  Men  lose  time  through 
various  causes,  lose  time  through  sickness, 
lose  time  sometimes  because  they  don't  want 
to  work,  lose  time  because  of  diversion,  en- 
tertainment, and  lose  time  sometimes  because 
there  is  no  work  to  be  had,  so  that  you  would 
consider  whether  it  would  be  right  or  proper 
to  start  off  with  $600  a  year.  Would  it  or 
would  it  not  l>e7  If  you  conclude  that  it 
would  not,  then  you  would  reduce  the  $600 
per  year  down  to  a  figure  that  yoa  would 
conclude  would  be  a  fair  figure,  say,  for 
whatever  span  of  life  you  may  conclude  he 
probably  will  live — would  have  lived  if  he 
had  not  been  injured.  I  am  only  suggesting 
now  a  system,  you  understand.    You  arcr  not 


bound  at  all  by  any  system  that  I  suggest 
You  adopt  your  own  system',  bat  it  is  proper 
that  you  should  get  at  a  result,  if  you  come 
to  this  question,  in  a  systematic  way. 

"Now,  if  you  reduce  the  sum  of  $600  con- 
sidering that  you  are  looldng  forward  to  a 
term  of  20  years — a  man  does  not  work  as 
much  when  he  gets  toward  70  as  he  does 
about  50 — when  you  come  to  reduce  the  $600, 
by  how  much  would  you  reduce  it  to  say 
what  this  earning  power  of  this  man  was,  if 
he  should  live  20  years,  per  annum?  Would 
you  or  would  you  not  be  safe  in  reducing  it 
one-third?  Adopt  your  own  figures,  but 
would  you  or  would  you  not  be  safe  in  re- 
ducing it  one-third?  If  so,  then  you  would 
count  on  his  earning  power  at  about  $400  a 
year,  $300  or  $400  a  year— $300  if  yon  reduce 
it  half,  or  $400  a  year. 

"Now,  you  would  have  gotten,  if  you  pur- 
sue that  line — ^you  would  have  gotten  to  a 
point  where  you  would  conclude  in  this  man's 
favor  that  during  20  years  he  would  make, 
he  would  have  acquired  $8,000  by  his  labor. 
Twenty  times  $400  is  $8,000.  Now  the  prop- 
osition would  be:  What  amount  of  money, 
taken  now,  and  put  at  interest  will  pay  liim 
$400  a  year,  and  run  out  at  nothing  at  the 
end  of  20  years?  Whatever  verdict  Is  award- 
ed to  him.  of  course,  it  ia  his  duty — ^it  would 
be  his  duty — to  put  it  to  income  bearing,  and, 
if  5  per  cent  per  annum  is  a  fair  figure  to 
calculate,  the  question  would  be  then:  What 
amount  taken  now  and  put  out  at  Interest  at 
5  per  cent,  will  produce  a  fund  which  would 
pay  him  $400  per  annum,  If  you  adopt  that 
figure — $400  per  annnm  and  run  out  to  noth- 
ing 20  years  hence.  If  you  fix  20  years  as 
the  period  of  life?  Now,  you  will  find,  if 
you  apply  arithmetic  to  it  that  $5,333  put 
out' at  interest  at  6  per  cent,  and  kept  at 
interest— first  starting  with  $5,333,  and  re- 
ducing it  $400  per  year,  kept  at  interest  for 
20  years  would  produce  a  fund  of  $8,000, 
which  would  pay  him  $400  a  year  for  20 
years. 

"Now,  that  is  only  an  illustration  of  get- 
ting at  it  in  some  systematic  way.  And,  as  I 
repeat  again,  in  order  that  I  may  not  be  mis- 
understood, because  I  do  not  assume  to  con- 
trol you  in  the  adoption  of  your  system,  but 
I  only  suggest  the  advisability,  propriety  of 
adopting  some  system.  If  you  come  to  this 
question,  and  render  a  verdict  which  is  the 
result  of  some  mental  application  to  it,  and 
1  repeat  that,  if  you  will  try  arithmetic,  a 
sum  of  $5,333  placed  at  5  per  cent  and  re- 
duced $400  per  annum  will  produce  a  fund 
which  will  pay  this  man  $400  per  annum 
for  20  years.  Now,  that  is  all  the  light  that 
1  can  give  you  upon  the  subject." 

Verdict  for  plaintiff  for  $6,000  and  judg- 
ment thereon.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ELKTN,  STEWART,  and  MOSCHZISK- 
ER.  JJ. 
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John  Hampton  Barnes  and  William  I. 
Scbaffer,  for  appellant.  Joseph  H.  Hlnkson 
and  J.  De  Haven  Ledward,  for  appellee. 

ELKIN,  J.  If  the  combnBtlon  or  explo- 
sion, or  whatever  it  was  that  caused  the 
accident,  resulted  from  sparks  emitted  from 
the  defective  and  unguarded  motor  In  the 
fustic  room,  this  case  was  for  the  Jury  on 
the  question  of  negligence.  This  was  the 
theory  upon  which  the  case  was  tried,  and, 
as  we  understand  the  contention  of  appel- 
lant, it  is  not  denied  that,  if  the  explosion 
was  occasioned  by  the  emission  of  sparks 
from  the  motor,  the  Jury  might  Infer  negli- 
gence for  which  appellant  would  be  answer- 
able in  damages.  The  contention  is  earnest- 
ly made  that  the  evidence  is  not  sufficient 
to  warrant  an  inference  that  the  explosion 
was  occasioned  by  the  emission  of  sparks 
from  the  motor  in  the  tnstic  room,  and 
that  the  probable  cause  of  the  accident  was 
left  to  mere  conjecture.  It  is  snggested  that 
the  unfortunate  occurrence  was  the  result 
of  unforeseen  conditions  which  coald  not 
have  been  anticipated  and  for  which  no  one 
is  responslblow  If  the  injuries  for  which 
damages  are  sought  to  be  recovered  resulted 
from  causes  beyond  the  control  of  appellant, 
or  If  the  explosion  was  accidental  and  with- 
out fault  on  the  part  of  any  one,  or  if  la- 
tent and  dangerous  agencies,  unlmown  to  ap- 
pellant and  so  unusual  as  not  to  be  antici- 
pated in  the  exercise  of  ordinary  business 
Judgment,  caused  the  Injuries  complained  of, 
there  could  be  no  recovery  on  the  ground  of 
n^Ilgence. 

[l]  The  duty  of  a  master  does  not  require 
that  be  protect  his  servant  against  all  dan- 
gers or  casualties.  He  is  bonnd  to  furnish  a 
reasonably  safe  place  to  work  and  reason- 
ably safe  tools  or  appliances  with  which  to 
work.  The  standard  or  measure  of  safety 
depends  upon  the  kind  and  character  of 
work  done.  Some  kinds  of  work  are  more 
dangerous  than  others,  and  some  tools  and 
machinery  are  more  complicated  and  neces- 
sarily involve  more  risk  than  other  kinds. 
These  varying  conditions  must  always  be 
taken  into  account  in  determining  the  meas- 
ure of  safety  required  in  such  cases.  As  a 
general  rule,  a  manufacturer  meets  the  re- 
quirements of  the  law  when  he  furnishes  the 
kind  of  tools  or  appliances  in  general  use  in 
the  particular  line  of  manufacture  In  which 
be  is  engaged.  If  these  were  the  only  ques- 
tlcms  Involved  in  the  present  case,  we  would 
unhesitatingly  say  that  the  place  as  well  as 
the  tools  and  appliances  in  general  use  in 
tlie  manufacturing  establishment  were  rea- 
sonably safe  within  the  meaning  of  the  law. 
Bnt  these  are  not  the  only  questions,  and 
ft  becomes  oar  duty  to  give  further  consid- 
eration to  the  facts  in  order  to  determine 
the  legal  rights  of  the  parties. 

[2,31  The  evidence  shows  that  a  motor 
necessary  to  the  manufacturing  process  was 


placed  in  the  fustic  room  Several  feet  above 
the  floor  and  near  the  wall  of  the  building. 
This  motor  was  neither  covered  nor  guarded. 
For  several  weeks  prior  to  the  accident  It 
liad  been  emitting  sparks  at  frequent  inter- 
vals and  of  varying  sizes.  Some  of  the 
witnesses  testified  that  these  sparks  fre- 
quently had  the  appearance  of  a  flame  two 
or  three  inches  long. '  The  fustic  room  iu 
which  the  motor  was  located  was  filled  with 
wood  dost  while  the  plant  was  In  operation. 
This  wood  dust  settled  on  the  floor  two  or 
three  inches  deep,  and  covered  the  walls, 
celling,  and  entire  interior  of  the  room.  E2m- 
ploy^s  working  there  tied  handkerchiefs  over 
their  mouths  and  noses  in  order  to  protect 
themselves  against  this  cloud  of  wood  dust, 
which  at  times  was  so  dense  as  to  limit  the 
range  of  vision  to  a  few  feet  These  were 
the  conditions  tn  the  room  in  which  the 
motor  was  constantly  emitting  sparin,  or  as 
some  of  the  witnesses  called  them,  flames 
of  fire.  The  motor  had  been  emitting  these 
8i>arks  for  several  weeks  before  the  accident 
occurred.  There  was  some  evidence  tending 
to  show  that  the  motor  was  defective,  and 
that  this  defective  condition  caused  the 
emission  of  the  sparks,  especially  those  de- 
scribed by  the  witnesses  as  flames.  It  is 
contended  for  appellant  that  a  motor  in 
first-class  condition  will  emit  sparks,  and 
that  there  was  nothing  so  unusual  in  the 
present  case  as  to  put  it  on  notice  of  antici- 
pated danger  from  this  cause,  certainly  not 
that  an  explosion  might  result  therefrom. 
It  may  be  conceded  that  appellant  was  not 
bound  to  anticipate  what  did  actually  oc- 
cur. If  such  an  occurrence  had  been  antici- 
pated, the  Instincts  of  humanity  and  self- 
interest  would  have  suggested  that  steps  be 
taken  to  guard  against  consequences  so 
appalling.  The  case  in  our  opinion  does  not 
turn  upon  what  knowledge  the  appellant 
had,  or  did  not  have,  as  to  the  explosive 
character  of  wood  dust  It  does  not  require 
expert  loiowledge  to  inform  a  person  with 
ordinary  intelligence  that  a  spark  or  flame 
two  or  three  inches  long  may  and  some- 
times will  ignite  wood  dust  This  is  with- 
in the  common  knowledge  of  every  person. 
As  an  illustration  take  the  conditions  in  the 
fustic  room  as  shown  by  the  evidence,  the 
average  man,  master  or  servant  would  say 
at  once  that  it  was  dangerous  to  have  sparks 
or  flames  frequently  thrown  out  into  such 
an  atmosphere.  The  danger  from  Are  at 
least  would  seem  to  be  apparent  even  if 
an  explosion  had  not  been  anticipated.  We 
think  the  danger  was  sufilciently  apparent 
to  put  the  employer  on  notice,  and  that 
steps  should  liave  been  taken  to  protect 
the  employes  against  that  danger.  A  little 
care  and  very  slight  expense  wonld  have 
averted  the  danger  and  saved  an  innocent 
employe  in  another  part  of  the  building 
and  whose  duties  did  not  require  him  to 
have  any  knowledge  of  the  conditiona  in 


Digitized  by 


Google 


876 


80  ATLANTIC  BBPOBTEB 


(Pa. 


the  fustic  room,  from  the  grleTons  Injuries 
suffered.  It  Is  true,  as  Is  contended  for  ap- 
pellant, that  a  servant  Is  not  entitled  to  have 
his  case  submitted  to  the  jury,  unless  he 
Introduces,  in  addition  to  the  fact  of  the 
happening  of  the  accident,  testimony  which 
fairly  tends  to  show  negligence  on  the  iMirt 
of  the  employer.  In  the  absence  of  such  ad- 
ditional teatimony,  saVe  in  those  exceptional 
cases  in  which  the  doctrine  of  res  ipsa  lo- 
quitur applies,  an  action  for  damages  is  not 
maintainable.  Labatt  on  Master  and  Serv- 
ant, t  835.  It  is  perhaps  unnecessary  to  re- 
mark that  the  doctrine  of  res  ipsa  loquitur 
has  no  application  under  the  facts  of  the 
present  case.  In  this  case  the  burden  was  on 
appellee  to  prove  substantive  facts  from 
which  the  inference  of  negligence  might 
be  fairly  drawn,  and  In  our  opinion  the 
proofs  submitted  were  sufficient  for  this 
purpose.  The  testimony  of  the  eyewitness, 
Moore,  who  was  standing  In  the  fustic  room 
at  the  time  of  the  accident,  and  who  saw 
and  heard  what  occurred  in  connection  with 
the  motor,  If  believed  by  the  jury,  as  it 
evidently  was,  fully  warranted  the  Inference 
that  the  trouble  originated  in  and  around 
the  motor.  He  describes  where  he  was  and 
what  het  saw  and  did  at  the  time  of  the 
accidoit  He  testified  among  other  things, 
ttiat:  "I  was  up  there  [meaning  In  the  fus- 
tic room]  abotrt  a  minute  before  the  explo- 
sion. Time  enough  to  stoop  dovm  and  open 
op  the  hole  in  the  floor.  I  heard  a  racket 
and' the  motor  slow  up.  She  went  right  off 
In  my  face."  He  accounted  for  the  accident 
by'  saying  that  the  motor  exploded,  and, 
when  asked  what  he  meant  by  saying  the 
motor  exploded,  he  replied,  "£^ame  of  fire 
shot  In  my  face,  and  knocked  me  otrt"  He 
also  testified  that  immediately  after  seeing 
.  the  flash  of  fire  from  the  motor  "the  brick 
wall  partition  between  the  redwood  depart- 
ment and  the  fustic  department  blew  out" 
He  further  testified  that  the  brick  wall  parti- 
tion between  the  two  rooms  was  blown 
away  from  the  fustic  room  and  toward  the 
redwood  room.  The  only  Inference  to  be 
drawn  from  these  facts  is  that  the  explosion 
occurred  in  the  fustic  room,  and  that  the 
trouble  originated  In  and  about  the  motor. 
The  emission  of  q>arks  or '  flames  of  fire 
would  account  for  all  that  happened.  We 
cannot  agree  that  the  testimony  of  the  wit- 
ness, De  Shields,  who  was  also  on  the  fifth 
floor  of  the  bnlldingv  but  in  another  de- 
partment, contradicts  Moore.  Indeed,  as  we 
read  the  testimony  of  these  witnesses,  one 
corroborates  the  other  in  all  essential  par- 
tlctrlars.  Certainly  there  Is  no  greater  vari- 
ance as  to  the  details  of  the  accident  than 
would  be  expected  In  the  testimony  of  two 
witnesses  subsequently  relating  what  took 
place  at  the  time  of  this  most  unusual  oc- 
currence. But,  even  If  different  inferences 
might  be  drawn  from  their  testimony,  it 
was  the  duty  of  the  Jury  to  draw  them. 


De  Shields  testified,  among  other  things: 
"I  heard  this  noise,  and  I  whirls  around  and 
goes  toward  the  steps  [meaning  the  stairway 
leading  from  the  fifth  down  to  the  tourtb 
floor]  and  I  heard  the  noise  again,  and, 
when  I  heard  the  noise,  I  seen  something 
like  electricity  and  in  the  meantime  the 
whole  thing  Just  lit  up  and  I  started  to  run 
down  the  stairs;  and  I  got  down  about 
halfway  of  the  steps  and  so  I  don't  remem- 
ber getting  down  on  the  floor,  but  I  soon 
recovered.  When  I  found  myself,  I  was 
-on  the  floor,  and  I  gets  up  from  there  then 
and  made  a  dash  toward  the  big  door  and 
was  going  to  Junq>  out  the  fourth  story 
window."  These  were  the  only  witnesses 
on  the  fifth  floor  at  the  time  of  the  accident 
The  one  was  in  the  fustic  room  and  saw  and 
heard  what  occurred  there.  The  other  was 
in  another  department  separated  by  a  wall, 
but  it  was  possible  for  De  Shields  to  see 
all  he  says  he  saw  through  the  open  stair- 
way which  In  a  way  connected  the  two  de- 
partments. Their  testimony  warranted  the 
Jury  in  flndlng  that  the  explosion  occurred 
on  the  flfth  floor  in  the  fustic  room,  and 
the  only  reasonable  Inference  from  all  the 
facts  is  ttiat  the  sparks,  or  flames  so  called, 
emitted  from  the  motor,  was  the  proximate 
cause  of  the  explosion.  Dnder  these  cir- 
cumstances, it  would  have  been  error  to  have 
withdrawn  the  case  from  the  Jury. 

[4]  The  third  assignment  raises  a  differ- 
ent question.  It  is  emitended  that  the  learn- 
ed court  below  committed  reversible  error  in 
Using  flgures  by  way  of  Illustration  In  the 
computation  of  damages.  Benson  r.  Rfiil- 
way  Company,  228  Pa.  290,  T7  Atl.  492,  is 
relied  on  to  sustain  this  contention  of  ap- 
pellant Tliat  case  is  not  authority  for  the 
position  taken  here.  It  was  there  pointed 
out  that  the  use  of  figures  by  way  of  illus- 
tration in  charging  a  jury  as  to  a  method  of 
ascertaining  the  present  value  of  loss  of 
future  earnings  is  a  dangerous  practice, 
but  such  use  of  flgures  is  not  ground  for 
reversal,  if  the  Jadge  instructs  the  jury 
that  he  is  only  using  the  flgures  by  way  of 
illustration,  and  that  be  did  not  Intend  to 
Indicate  what  he  thought  the  verdict  should 
be.  The  judgment  in  that  case  was  affirmed, 
although  practically  the  same  question  was 
raised  there  as  here.  As  we  review  tills 
record,  no  harm  was  done  appellant  by  use 
of  the  illustration  about  which  complaint 
Is  now  made.  Indeed,  the  effort  of  the  trial 
Judge  was  to  Impress  upon  the  Jury  the  im- 
portant fact  in  the  consideration  of  such  cases 
that  the  present  worth  of  future  earnings 
should  be  their  (nildlng  thought  In  arriving 
at  a  proper  verdict,  all  of  which  tended  to 
protect  appellant  and  was  not  In  disregard 
of  Its  rights.  The  learned  counsel  for  ap- 
pellant must  have  been  Impressed  with  thla 
view  of  the  situation  at  the.  time  of  the 
trial  because  no  points  were  submitted  nor 
requests  made  for  more  definite  instructions 
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on  tbis  branch  of  tbe  case.  We  are  not  con- 
vinced that  any  harm  was  done  appellant 
bj  the  tnstmctlon  complained  of,  and  do 
not  feel  warranted  under  ell  the  circnm- 
Btances  In  rererslng  the  Judgment  on  this 
ground. 

Assignments  of  error  oTerrnled  and  Judg- 
ment affirmed. 


(2KL  Pa.  378) 

SMITH  et  al.  v.  PIPJ21. 

(Supreme  Court  of  Pennsylvania.    April  10, 
19H.) 

1.  WILLS    (5    545*)— CoNOTKtrcrnoN  — "Die 
Without  issue." 

The  effect  of  the  act  of  July  9,  1897  (P.  L. 
213),  was  to  change  the  previous  rule  that  the 
worda  "die  without  issue?'  in  a  will,  imported 
an  indefinite  failure  of  issue,  so  that  thereafter, 
in  the  absence  of  a  di&erent  intent  shown  in 
tbe  will,  such  words  would  mean  a  failure  of 
issue  during  the  lifetime  or  at  the  death  of  the 
person  named;  and  hence,  where  testator  de- 
vised land  to  his  nieces,  providing  that,  should 
they  "die  without  lawful  issue,"  the  real  estate 
so  devised  should  descend  to  and  vest  in  the 
heirs  of  a  third  party,  the  words,  "die  without 
lawful  issue,"  must  be  construed  to  mean  a 
failure  of  issue  in  the  lifetime  of  the  nieces. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1171-1176;    Dec.  Dig.  f  545.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2059-2061.] 

2.  Wills   (|   608*)  — Conbtbuction  — Ebtatb 
Cbeated— ConDiMonal  Fee. 

Where  a  testator  devised  to  his  nieces  cer- 
tain real  estate,  to  them,  their  heirs  and  assigns 
forever,  and  further  provided  that  such  devise 
of  real  estate  shoula  become  absolute  to  the 
nieces  and  their  heirs  whenever  they  should  have 
married  and  have  issue  born,  but  that,  should 
such  nieces  die  without  lawful  issue,  the  real 
estate  should  descend  to  and  vest  in  the  heirs 
of  a  third  party,  the  nieces  took  a  conditional 
fee  with  a  limitation  over  by  way  of  executory 
devise,  and,  so  long  as  they  remained  unmarried 
and  without  issue,  they  would  not  have  an  ab- 
solute fee. 

[Dd.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  IS  1351-1859;   Dec.  Dig.  S  603.*] 

8.  Wills  (J  603*)— CoHSTBUcnos— Oonflioi- 

INQ  Pbovibions. 

A  will  must  be  construed  as  an  entirety, 
■o  that  if  possible,  every  part  may  take  effect, 
and,  while  a  later  provision  will  not  operate  to 
take  from  an  estate  previously  given  qualities 
which  the  law  regards  as  inseparable  from  it, 
it  may  define  tbe  estate  given  so  as  to  show  that 
what  without  it  might  oe  a  fee,  was  intended 
to  be  a  less  estate:  and  hence,  where  a  testa- 
tor, after  devising  land  to  his  nieces,  to  them, 
their  heirs  and  assigns  forever,'  by  a  subsequent 
clause  provided  that  such  devise  should  become 
absolute  to  the  nieces  and  their  heirs  when- 
ever they  should  have  married  and  have  issue 
bom,  but  should  they  die  without  lawful  issue 
the  land  should  descend  to  and  vest  in  the 
heirs  of  a  third  party,  the  estate  created  in  the 
nieces  was  merely  a  conditional  fee  with  a  lim- 
itation over  by  way  of  executory  devise,  and  the 
subsequent  restriction  of  the  estate  could  not 
be  treated  as  a  void  restriction  on  an  estate  in 
fee  given  by  the  earlier  clause. 

[EJd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig,  I  603.*] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 


Action  by  Laura  Smith  and  another  against 
W.  H.  H.  Piper.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Floy  C.  Jones  and  Harry  A.  Hellman,  for 
appellant    J.  H.  Painter,  for  appellees. 

POTTER,  J.  This  case  was  argued  early 
in  the  present  term.  An  opinion  upon  the 
questions  presented  was  prepared  and  hand- 
ed down  by  the  present  writer.  But  in  con- 
struing the  clauses  of  the  will  involved, 
through  inadvertence,  the  effect  of  the  act 
of  assembly  of  July  9,  1897  (P.  L.  213),  was 
not  considered.  The  purpose  of  that  act,  as 
set  forth  in  the  title.  Is  to  declare  the  con- 
struction of  words  in  a  deed,  will,  or  other 
instrument.  Importing  a  failure  of  Issue.  As 
counsel  had  not  cited  the  statute,  nor  re- 
ferred to  it  in  their  briefs  of  argument,  the 
case  was  at  the  suggestion  of  the  court  set 
down  for  reargument,  and  the  questions  In- 
volved have  been  carefully  reconsidered. 

It  appears  from  the  record  that  in  the  sev- 
enth clause  of  his  will  J.  R.  Smith  devised 
to  his  nieces,  Laura  Smith  and  Clara  Smith, 
an  undivided  one-half  interest  in  the  two 
houses  and  lots  on  Grant  street,  in  the 
borough  of  Manorvllle,  Armstrong  county. 
Pa.,  known  as  the  Smith-Piper  property,  un- 
to them,  their  heirs  and  assigns  forever.  In 
a  sut)8eqnent  clause  of  the  will,  the  eleventh, 
he  further  provided  that  "the  above  devises 
of  real  estate  to  my  grandson,  R.  P.  Foltz, 
and  to  my  nieces  Laura  and  Clara  Smith,  are 
to  become  atMolnte  to  them  and  their  heirs 
whenever  the  said  persons  have  married  and 
have  issue  bom,  but  should  either  my  grand- 
son, R.  P.  Foltz,  or  my  said  nieces,  Laura 
Smith  and  Clara  Smith,  die  without  lawful 
issue,  I  direct  that  the  above  estate  real  so 
bequeathed  to  them  shall  descend  to  and  vest 
In  the  heirs  of  Joseph  Fichthorn,  Rosswell 
Flcbthom  and  Louis  Fichthorn,  M.  D.,  share 
and  share  alike;  that  is  to  say,  to  the  heirs 
of  each  of  the  above  named,  the  undivided 
one  third  part,  it  being  my  desire  that  should 
either  of  the  above  devisees,  to  wit  R.  P. 
Foltz,  Laura  Smith  and  Clara  Smith,  die 
without  lawful  issue,  the  property  which  I 
have  devised  to  them  or  either  of  them, 
should  go  to  the  heirs  of  the  above  named 
Joseph,  Rosswell  and  Louis  Fiehthom." 

[1]  In  determining  whether  the  limitation 
over  was  to  take  effect  upon  a  definite  or  In- 
definite failure  of  issue  In  the  first  takers, 
the  words  to  be  considered  are  "bat  should 
•  •  »  my  nieces,  I^aura  Smith  and  Clara 
Smith,  die  without  lawful  issue,"  etc  These 
words  and  their  equivalents  have  been  ad- 
judged again  and  again  to  import  a  general 
and  indefinite  failure  of  issue.  See  Vaughan 
V.  Dickes,  20  Pa.  509,  where  Woodward,  J., 
cites  Chancellor  Kent  (4  Com.  276)  as  aa- 
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thorlty  for  the  statement  that  the  English 
cases  have  been  uniform  "from  the  time  of 
the  Tear  Books  down  to  the  present  day,  in 
the  recognition  of  the  rule  of  law  that  a 
devise  In  fee  with  a  remainder  over,  If  the 
devisee  dies  without  Issue  or  heirs  of  the 
body,  Is  a  fee  cut  down  to  an  estate  tall, 
and  the  limitation  over  Is  void  by  way  of  ex- 
ecutory devise  as  being  too  remote,  and 
founded  on  an  Indefinite  failure  of  issue. 
Wherever  an  executory  devise  is  limited  to 
talce  effect  after  a  dying  without  heirs  or 
without  issue,  subject  to  no  other  restriction, 
the  limitation  is  void,  for  the  policy  of  our 
law  will  not  suffer  property  to  be  tied  up 
and  rendered  unalienable  In  expectation  of 
such  remote  contingencies.  Feame  on  Re- 
mainders, 445."  And  In  the  case  of  Ray  T. 
Alexander,  146  Pa.  242,  23  Atl.  383,  where  the 
devise  over  was  made  to  depend  upon  the 
death  of  testator's  daughter  Elizabeth,  "with- 
out leaving  lawful  issue,"  this  court  said 
that  the  phrase  used,  "according  to  the  es- 
tablished Interpretation  of  such  expressions 
In  a  win,  means  a  general.  Indefinite  fail- 
ure of  issue,  and  not  a  failure  at  the  death 
of  the  first  taker." 

But  this  rule  of  law  was  changed  by  the 
act  of  July  9, 1897  (P.  L.  213),  which  provides 
In  the  first  section  "that  in  any  gift,  grant, 
devise  or  bequest  of  real  or  personal  estate, 
the  words  'die  without  Issue,'  or  'die  without 
leaving  Issue,'  or  'have  no  IssuV  or  any  oth- 
er words  which  may  import  either  a  want 
or  failure  of  issue  of  any  parson  in  his  life- 
time, or  at  the  time  of  his  death,  or  an  in- 
definite failure  of  his  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  death  of  such  person, 
and  not  indefinite  failure  of  his  Issue,  unless 
a  contrary  Intention  shall  appear  by  the 
deed,  will  or  other  Instrument  in  which  such 
gift,  grant,  devise  or  bequest  Is  made  or 
contained."  The  constitutionality  of  this 
act  was  upheld  in  Dilworth  v.  Land  Com- 
pany, 219  Fa.  627,  531,  69  Atl.  47,  49,  where 
the  Intention  and  effect  of  the  statute  was 
elaborately  considered  by  Judge  Sbafer  in 
an  opinion  adopted  by  this  court.  While  ad- 
mitting that  the  phraseology  of  the  act  is 
peculiar  and  in  a  sense  ambiguous,  it  was 
there  said:  "The  act,  therefore,  appears  to 
mean  that  if  words  are  used  which  in  th»n- 
selves  leave  it  doubtful  whether  the  failure 
of  issue  intended  is  definite  or  indefinite, 
they  BliaU  mean  a  definite  failure  of  issue, 
unless  something  else  in  the  instrument 
shows  that  they  are  not  so  intended.  The 
words  of  the  will  in  this  case.  In  default  of 
issue  of  my  said  daughter,'  are  in  them- 
selves applicable  to  a  definite  or  to  an  in- 
definite failure  of  issue  and  should  be  applied 
to  either  as  the  intention  of  the  testator 
should  appear  from  the  will.  They  are, 
therefore,  words  which  in  the  language  of 
the  act  may  import  either  a  failure  of  issue 
of  the  daughter  at  her  death  or  an  indefinite 
failure  of  her  issue.    The  rule  of  law  prior 


to  the  act  was  that  in  the  absence  of  any  in- 
dication in  the  will  to  the  contrary  these 
words  imported  an  indefinite  faUure  of  issue, 
and  the  effect  of  the  act  is  to  change  that 
rule  so  that  in  the  absence  of  other  indica- 
tions in  the  will  the  words  are  to  mean  a 
definite  failure  of  issue."  And  in  Lewis  v. 
Link-Belt  Co.,  222  Pa.  139,  141,  70  AO.  967, 
Mr.  Chief  Justice  Mitchell  said:  "It  is  no- 
table that  an  act  making  so  serious  a  change 
in  the  previous  law  lias  received  so  little  at- 
tention as  the  act  of  July  9, 1897  (P.  L.  213). 
It  entirely  changes  the  presumption  which 
formerly  was  In  favor  of  an  indefinite  fail- 
ure of  issue  and  substitutes  a  statutory  pre-- 
sumption  that,  in  the  absence  of  words  indi- 
cating contrary  intent,  a  definite  failure  is 
to  be  presumed.  •  *  •  This  is  in  accord- 
ance with  the  actual  intent  in  the  vast  ma- 
jority of  cases  and  is  a  legislative  step  in  the 
direction  In  which  this  court  has  been  tend- 
ing, to  restore  to  its  proper  place  the  cardi- 
nal rule  that  actual  intent  is  to  prevail." 

In  the  present  case,  as  the  testator  direct- 
ed that,  should  his  nieces  Laura  Smith  and 
Clara  Smith  "die  without  lawful  Issue,"  the 
property  devised  to  them,  or  either  of  them, 
should  go  elsewhere,  we  must,  under  the 
plain  terms  of  the  act,  constrae  the  phrase 
"without  lawful  issue"  to  mean  a  failure  of 
issue  in  the  lifetime  of  Laura  Smith  and 
Clara  Smith.  Tlut  is,  as  a  definite  failure 
of  issue;  the  precise  time  fixed  by  the  will 
for  the  failure  of  issue  being  at  the  date  of 
the  death  of  Laura  Smith  and  Clara  Smith. 
They  cannot,  therefore,  be  regarded  as  tak- 
ing an  estate  tail,  enlarged  to  a  fee  simple. 
As  the  limitation  over  was  to  take  effect  on 
the  failure  of  issue  within  a  given  time, 
"then  the  limitation  over  will  not  raise  an 
estate  In  tail  by  implication  In  the  prior  tak- 
er, but  he  will  Iiave  a  life  estate  with  the 
limitation  over  of  a  springing  interest  or  a  fee 
with  a  conditional  limitation  over,  as  the 
case  may  be."  Smith  on  Executory  Inter- 
ests, 301. 

[2]  The  devisees  here  take  a  fee  with  a 
conditional  limitation  over,  by  way  of  an 
executory  devise  to  the  Fichthom  heirs.  So 
long  as  they  remain  unmarried  and  without 
issue,  they  will  not  have  an  absolute  fee, 
and  cannot  therefore  convey  a  fee  sinqple. 

[3]  But  another  question  is  raised  by  this 
appeal.  The  court  below  held  that  in  the 
seventh  dause  the  testator  gave  to  his  nieces 
an  estate  in  fee  simple  which  vested  in  them 
Immediately  upon  the  death  of  testator,  and 
that  this  estate  was  not  postponed  by  the  lan- 
guage of  the  subsequent  clause,  which  provid- 
ed that  the  devises  should  become  absolute 
whenever  the  devisees  should  marry  and 
have  issue  bom;  and  that,  if  they  should 
die  without  issue,  the  real  estate  so  bequeath- 
ed should  go  elsewhere.  Was  the  court  be- 
low justified  in  this  conclusion?  We  think 
not  In  order  to  ascertain  the  tutentiMt  of 
the  testator,  the  whole  will  must  be  read, 
and.  If  the  intention  to  restrict  a  gift  is  clear. 
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the  restriction  must  be  given  effect.  Tbus 
In  Sheets'  Estate,  S2  Pa.  257,  Mr.  Justice 
Strong  said:  "A  will  must  be  construed  as 
an  entirety,  so  that,  it  possible,  every  part  of 
It  may  take  effect  Hence  tlie  independent 
meaning  of  one  provlslou  must  often  be  mod- 
lAed  by  reading  it  in  connection  with  otlters. 
•  •  •  No  principle  is  better  settled  than 
that  if  a  testator  In  one  part  of  his  will  give 
to  a  person  an  estate  of  inheritance  of  lands, 
or  an  absolute  interest  in  personalty,  and  in 
subsequent  passages  unequivocally  shows 
that  he  means  the  devisee  or  legatee  to  take 
a  lesser  Interest  only,  the  prior  gift  is  re- 
stricted accordingly.  Subsequent  provisions 
will  not  avail  to  take  from  an  estate  previ- 
ously given  qualities  that  the  law  regards 
as  inseparable  from  it,  as,  for  example,  alien- 
ability; but  they  are  operative  to  define  the 
estate  given,  and  to  show  that  what  without 
them  might  be  a  fee,  was  intended  to  be  a 
lesser  right." 

In  Ulrich  v.  Merkel,  81  Pa.  332,  there  was 
a  devise  of  a  farm  to  testator's  son  and  his 
heirs.  In  a  subsequent  clause  of  the  will 
testator  provided  that  none  of  his  children 
should  have  a  right  to  sell  or  assign  the  land 
or  property  devised  to  them,  nor  to  Incumber 
It  with  debts  or  liens,  "but  the  lands  shall 
remain  free  for  their  children  or  heirs;  and 
they,  my  said  children,  shall  have  the  use,  in- 
come and  profits  of  the  said  land  and  farms 
daring  their  lifetime."  By  another  clause  he 
gave  his  children  power  to  dispose  by  will 
of  the  lands  devised  to  them.  It  was  held 
that  the  son  took  a  life  estate  only.  This 
was  followed,  and  the  reasons  for  Its  affirm- 
ance were  set  forth  at  length  In  Ulrich's  Ap- 
peal, 86  Pa.  386,  where  the  syllabus  reads: 
"Although  a  fee  is  given  in  the  first  part  of 
a  will,  it  may  be  restrained  by  subsequent 
words  so  as  to  convert  it  into  a  life  estate." 
And  m  Livezey's  Appeal,  106  Pa.  201,  Ulrich 
T.  Merkel,  81  Pa.  332,  was  again  expressly 
approved  and  followed.  In  the  comparative- 
ly late  case  of  Shower's  Estate,  211  Pa.  297, 
00  AU.  789,  oar  Brother  Mestrezat  said:  "It 
to  settled  by  our  cases  that  an  estate  of  In- 
heritance in  real  estate  or  an  absolute  Inter- 
est In  personalty  given  in  a  will  may  be  re- 
duced to  a  lesser  estate  if  the  subsequent 
language  of  the  instrument  unequivocally 
•bows  that  such  was  the  intention  of  the  tes- 
tator." 

In  1  Jarman  on  WUls  (6  Eng.  Ed.,  1910) 
666,  566,  the  principle  is  thus  stated:  "If  a 
testator  in  one  part  of  his  will  gives  to  a  per- 
son an  estate  of  Inheritance  in  lands,  or  an 
absolute  interest  in  personalty,  and  in  subse- 
quent passages  unequivocally  shows  that  he 
meana  the  devisee  or  legatee  to  take  a  life 
interest  only,  the  prior  gift  is  restricted  ac- 
cordingly. It  must  be  borne  in  mind,  how- 
ever, that  the  rule  only  applies  where  the 
later  gift  shows  with  reasonable  certainty 


that  the  testator  did  not  mean  the  prior  gift 
to  take  effect  according  to  its  terms." 

In  the  present  case,  can  it  be  said  that 
there  is  any  lack  of  clearness  in  the  express- 
ed intention  of  the  testator,  that  these  devi- 
sees should  not  have  an  absolute  title  to  the 
real  estate  in  question,  until  they  married 
and  had  issue  born?  No  one  can  look  at 
clause  11  without  being  satisfied  that  such 
was  testator's  purpose.  Not  once,  but  twice, 
and  yet  a  third  time,  does  be  give  expression 
to  his  intention  in  this  respect  After  direct- 
ing that  the  Smitlis  should  have  the  absolute 
title  whenever  they  married  and  had  issue, 
he  further  gives  positive  direction  that, 
should  they  die  without  lawful  issue,  the 
real  estate  shall  descend  to  and  vest  in  the 
heirs  of  the  Fichthoms.  And  again  does  he 
repeat  his.  direction,  so  that  there  shall  be 
no  misunderstanding  of  his  meaning,  in  these 
words:  "It  being  my  desire  that  ^ould  ei- 
ther of  the  above  devisees  die  without  lawful 
issue,  the  property  which  I  have  devised  to 
them  or  either  of  them,  should  go  to  the 
heirs"  of  the  Fichthorns.  Reading  the  two 
sections  of  the  will  together,  no  inference 
can  fairly  be  drawn  from  the  language  of 
the  testator  than  that  he  intended  to  give  a 
smaller  estate  than  the  meaning  of  the  words 
of  the  gift  standing  alone,  as  set  forth  in 
section  7,  would  Import;  that  is,  he  makes 
it  appear  clearly  that  the  estate  he  Is  giving 
is  a  conditional  fee,  not  to  become  absolute 
until  such  time  as  the  devisees  marry  and 
have  issue  bom.  The  language  of  section  11 
is,  we  take  It,  the  defining  of  the  estate  giv- 
en, and  to  not  the  imposing  of  a  restraint  up- 
on an  estate  already  given. 

Being  of  the  opinion  that  the  plaintiffs  are 
not  the  owners  of  a  fee  simple  in  the  prop- 
erty in  question,  the  assignment  of  error  is 
sustained;  and  the  Judgment  of  the  court 
below  is  reversed,  and  Judgment  is  hereby 
entered  for  defendant 


IXa.  Fa.  371) 

TAUKET  T.  FORNET  et  aL 

(Supreme  Court  of  Pennsylvania.     April  1(\ 
1011.) 

Mines  and  Minerals  (8  71*)  —  Tenant  as 
Bona  Fide  Pubchasebt— Notice  of  Pbiob 
Lease — Sufficienct. 

A  father  and  son,  the  latter  being  the  hold- 
er of  the  paper  title,  made  a  written  lease  to 
plaintiff  of  certain  land  for  50  years  for  the 
purpose  of  digging  and  shipping  sand.  The 
lease  was  never  acknowledged  or  recorded. 
Plaintiff  dug  and  shipped  sand  for  six  years, 
paying  the  royalties  called  for  by  the  lease  in 
equal  shares  to  the  two  lessors.  Thereafter  the 
son  made  a  written  lease  to  defendant  of  the 
same  land  for  the  purpose  of  mining  day  and 
sand,  under  which  defendant  took  possession. 
Held,  in  ejectment,  that  the  father,  being  a 
joint  lessor  under  the  first  lease,  was  not  such 
a  stranger  to  the  title  as  to  make  his  evidence 
that  he  gave  defendant  express  notice  of  the 
first  lease  before  the  second  was  made  insuffi- 
cient to  sustain  recovery,  under  the  rule  that 
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vague  reports  of  Btransers  or  ln{ormati(»i  giv- 
en bv  one  not  interested  in  the  property  are 
iaaumcient  to  put  a  purchaser  of  land  on  in- 
qoiry  aa  t*  its  Utle  or  condition. 

FEM.  Note.— For  other  cases,  see  Mines  and 
Mineral*,  Oent.  Dig.  {{  198,  199;  Dec.  Dig.  i 
71.*] 

Appeal  from  Court  of  Common  Pleas. 
Fianlilia  County. 

Action  by  Jeremiali  S.  Yaukey  against  W. 
li.  Forney  and  ottierB.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

Argued  bef  Jre  FELL,  O.  J.,  and  BROWN, 
M3BSTREZAT,  POTTER,  and  STEWART, 
JJ. 

Walter  K.  Sharpe  and  Irvin  C.  Elder,  for 
appellant  Charles  Walter,  John  D.  Rice,  J. 
A.  Strite,  and  Arthur  W.  GiUan,  for  appel- 
lees. 

MESTREZAT,  J.  Calvin  Theodore  Tolbert 
and  Tilman  Tolbert,  his  father,  by  a  written 
agreement  dated  May  7,  1800,  leased  to  J.  8. 
Yaukey,  the  plaintiff,  23  acres  of  mountain 
land  In  Franklin  county.  Pa.,  "for  the  use  of 
mining  or  digging  and  shipping  of  sand  for 
fifty  years."  The  leasee  agreed  to  pay  the  les- 
sors five  cents  per  ton  for  all  sand  shipped 
by  him.  The  lease  was  under  seal,  but  was 
not  acknowledged  or  recorded.  Prior  to  the 
lease,  Yaukey  had  taken  out  and  shipped 
some  sand  from  the  tract,  and  after  obtaining 
the  lease  contli^ued  to  dig  and  ship  sand  for 
about  6  years  and  removed  about  700  tons. 
The  royalties  due  on  the  sand  were  paid  by 
Yaukey  in  equal  shares  to  the  two  lessors. 

By  a  written  agreement  dated  April  14, 
1899,  Calvin  Theodore  Tolbert  leased  to  W. 
L.  C^g,  one  of  the  defendants,  for  the  term 
of  five  years  the  same  tract  of  land  for  the 
purpose  of  mining  and  removing  day  and 
sand  therefrom,  for  which  the  lessee  was  to 
pay  five  cents  per  ton.  The  lessor  gave  the 
lessee  an  option  to  purchase  the  land  within 
the  life  of  the  lease  for  the  consideration 
,  therein  named.  Craig  having  taken  posses- 
sion of  the  property  under  the  lease,  Yaukey, 
the  lessee  In  the  former  lease,  brought  this 
action  of  ejectment  On  the  trial  of  the 
cause  the  plaintiff  offered  to  prove  by  Tilman 
Tolbert  that  before  Craig  took  the  lease  from 
Calvin  Theodore  Tolbert  he  bad  express  no- 
tice from  the  witness  that  Yaukey  held  a 
lease  on  the  land  from  Tilman  Tolbert  and 
Calvin  Theodore  Tolbert.  The  defendant  ob- 
jected, "because  the  witness  Tilman  Tolbert 
la  a  stranger  to  the  title,  and  it  has  not  been 
shown  'iuit  he  has  any  interest  in  the  proper- 
ty such  as  would  require  the  defendant, 
Craig,  to  inquire  because  of  the  information 
he  received  from  him."  The  learned  court 
excluded  the  offer  on  the  ground  that  there 
was  nothing  In  the  case  to  show  that  Tilman 
Tolbert  was  interested  in  the  lend  in  dlq)ute, 
and  hence  notice  by  him  to  the  defendant  of 
an  outstanding  lease  was  Insufficlmt    This 


Is  the  only  question  whldi  need  be  consider- 
ed on  this  appeal. 

The  court  below  based  his  ruling  on  Jaques 
V.  Weeks,  7  Watts,  261,  Churcher  v.  Guernsey, 
39  Pa.  84,  and  kindred  cases  in  which  it  is 
held  that  the  vague  reports  of  strangers  or 
information  given  by  a  person  not  interested 
in  the  property  are  insufficient  to  put  the 
purchaser  on  inquiry  as  to  the  title  and 
ownership  of  the  property.  We  are  of  the 
opinion,  however,  that  the  present  case  is  not 
ruled  against  the  plaintiff  by  the  cases  re- 
ferred to.  The  doctrine  announced  In  those 
cases  may  be  conceded  to  be  the  rule  in  this 
state,  but  it  does  not  exclude  Tilman  Tolbert 
as  a  witness  to  prove  the  notice  of  the  for- 
mer lease  given  to  th}  plaintiff.  Mr.  Justice 
Thompson,  delivering  the  opinion  In  Church- 
er T.  Guernsey,  39  Pa.  84,  and  citing  the 
earlier  cases,  says  (page  86):  "Anything  that 
would  put  a  prudent  man  upon  inquiry,  it 
has  often  been  held,  is  equivalent  to  notice. 
It  is  not  easy  at  all  times  to  define  what  cir- 
cumstances should  have  this  effect  •  •  • 
But  rumors  are  neither  notice  nor  the  ground- 
work for  the  required  inquiry.  Actual  notice 
must  be  by  direct  information  from  a  person 
who  has  an  interest  in  the  estate,  or  who 
may  be  affected  by  the  purchase."  Recognis- 
ing this  as  the  correct  rule,  it  Is  apparent 
that  Tilman  Tolbert  had  such  an  interest  In 
the  premises  In  dispute  as  to  make  him  a 
competent  witness  to  prove  notice  of  the 
lease  given  by  himself  and  his  son  to  the 
plaintiff.  The  evidence  disclosed  the  fact 
that  prior  to  the  lease  of  1890  to  the  plain- 
tiff, Tilman  Tolbert  was  frequently  on  this 
tract  of  land,  cutting  and  hauling  wood.  It 
is  conceded  that  Calvin  Theodore  Tolbert, 
the  son,  had  the  paper  title  to  the  land  at 
the  time  the  lease  was  executed.  He  permit- 
ted his  father,  Tilman,  to  Join  with  him  in 
the  lease  to  Yaukey  for  50  years,  and  for  6 
years  tbeMafter  the  plaintiff  mined  the  sand 
and  divided  the  royalties  between  the  fa- 
ther and  the  son.  At  the  date  of  the  sec- 
ond lease,  in  1899,  by  Calvin  Theodore  Tol- 
bert to  Craig,  the  former  lease  was  still 
valid  and  authorized  the  lessee  to  continue 
mining  and  removing  the  sand.  Tilman  Tol- 
bert at  that  time,  therefore,  was  Interested 
In  the  premises  to  the  extent  of  one-half  of 
the  royalties  due  by  the  lessee  to  himself  and 
his  son.  To  that  extent  he  was  Interested  in 
the  property.  Conceding  that  the  son,  Craig's 
lessor,  owned  the  property,  he  had  the  un- 
doubted right  to  give  the  whole  or  any  part 
thereof  to  his  father.  That  he  did  give  him 
an  interest  appears  by  the  fact  that  he  per- 
mitted the  father  to  become  a  Joint  lessor 
in  the  lease  to  the  plaintiff,  thereby  author- 
izing him  to  receive  one-half  of  the  royalties, 
and  which  he  did  receive  after  the  execution 
and  delivery  of  the  lease  to  Yaukey.  The 
effect  of  the  lease  was  to  make  the  lessee  tbe 
tenant  of  the  father  as  well  as  of  tbe  son. 
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Tbey  were  then  twth  In  poasession  of  the 
premlsee  through  their  tenant  who  could  not 
dispute  the  title  of  either  of  his  lessors  re- 
gardless of  the  validity  of  the  lease  or  the 
true  ownership  of  the  property. 

The  facts  of  the  presait  case,  we  think, 
do  not  bring  it  within  the  ruling  of  the  cases 
dted  and  relied  on  by  the  learned  court  In 
excluding  the  testimony.  The  Information 
which  Tllman  Tolbert  gave  to  Craig  was  not 
an  Idle  rumor  nor  a  vague  report  circulated 
In  the  community  In  regard  to  the  former 
lease.  Nor  was  the  notice  given  by  a  person 
not  interested  in  the  estate,  or  by  one  who 
was  not  affected  by  the  second  lease.  On  the 
contrary,  Tllman  Tolbert  was  In  possession 
of  the  premises  through  his  tenant  at  the 
very  time  the  second  lease  was  given.  He 
was  certainly  "affected  by  the"  second  lease 
because  it  deprived  him  of  one-half  of  the 
royalties  on  the  sand  which  would  be  mined 
and  removed  from  the  premises  under  the 
first  lease.  He  was  therefore  directly  Inter- 
ested, and  his  rights  were  clearly  Invaded  by 
the  lease  given  to  Craig,  and  by  the  latter's 
entry  on  th6  land  and  the  exercise  thereon  of 
the  rights  conferred  by  the  lease.  It  neces- 
sarily foUowB  that  he  was  a  competent  wit- 
ness, and  the  exclusion  of  his  testimony  was 
error. 

The  assignment  is  sustained,  and  the  Judg- 
ment of  the  court  below  is  reversed,  with  a 
venire  facias  de  novo. 


(231  Pa.  441) 

CORCORAN  et  al.  v.  HUBI  et  al. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

1.  Thavdb,  Statute  of  (|  169*)— Psouise  to 
Pat  Dkbt  of  Amotheb— Meaniho  ov  Pbom- 
ise— quebtion  fob  jttbt. 

The  words,  "we  will  see  to  it  that  you  are 
paid,"  cannot  be  said  to  have  a  fixed  legal 
meaning  which  go  limits  their  force  that  only 
a  collateral  promise  can  be  said  to  be  expressed 
thereby,  the  question  of  their  meaning  being 
dependent  on  the  connection  in  which  they  are 
used,  and  it  is  for  the  jury  to  say  under  all  the 
evidence  what  they  mean. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute Of,  Cent.  Dig.  {  878;   Dec.  Dig.  f  159.*] 

2.  CoNTBACTs  (8  346*)— Pleading— Vabiance. 

Where  the  complaint  showed  that  plain- 
tiffs, who  were  suiicontractors  and  doubtful  of 
the  financial  responsibility  of  their  principal 
contractor,  were  about  to  al>andon  the  work, 
and  that  defendants  promised  that,  if  plaintiffs 
would  proceed  with  the  work,  defendants  "would 
see  to  it  that  plaintiffs  were  paid,"  not  only 
for  the  work  done  prior  to  the  promise,  but  for 
such  work  as  should  be  done  thereafter,  there 
was  no  variance,  where  the  proof  shows  that 
the  promise  was  that  they  would  "pay  for  the 
work." 

[]E5d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  171S-1753;  Dec.  Dig.  8  346.*] 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County, 

Action  by  P.  H.  Corcoran  and  another, 
trading  as  Corcoran  Bros.,  against  John  E. 


Huey  and  another.    Judgment  for  plaintifCs, 
and  defendants  appeal.    Affirmed. 

Argued  before  FELI4  O.  J.,  and  BROWN, 
ELKIN,  STEWART,  and  MOSCHZISK- 
ER,  JJ. 

Alfred  P.  Held  and  Thomas  W.  Pierce,  for 
appellants.  A.  M.  Holding  and  Joseph  H. 
Baldwin,  for  appellees. 

STEWART,  J.  A  company  chartered  and 
organized  to  supply  with  gas  two  towns,  and 
the  intervening  territory,  all  in  Chester  coun- 
ty, entered  into  an  agreement  with  the  Phil- 
adelphia Engineering  Company  for  the  con- 
struction of  its  system.  The  latter  company 
contracted  with  the  plaintiffs  In  the  present 
action  for  the  digging  of  the  trenches  for  the 
pipes  between  the  towns.  The  evidence  in- 
troduced on  behalf  of  plaintiffs  was  to  the 
effect  that  they  entered  upon  their  work, 
and  had  proceeded  with  it  until  about  one- 
third  was  completed,  when,  having  received 
no  pay  for  the  work  already  done,  they  be- 
came distrustful  of  the  financial  ability  of 
the  engineering  company  to  meet  Its  contract 
obligations  with  them ;  that  they  then  decid- 
ed to  abandon  their  contract,  and  communi- 
cated this  fact  to  these  defendants,  who 
were  financially.  Interested  in  having  the 
work  completed;  that  the  defendants  then 
promised  that,  if  they  (the  plaintiffs)  would 
go  on  with  the  work,  they  (the  defendants) 
would  pay  for  the  work  done  and  for  the 
work  to  be  done;  and  that,  relying  upon  this 
promise,  plaintiffs  resumed  operations  and 
completed  the  work.  The  action  was  brought 
to  recover  from  the  defendi^nts  on  the  al- 
leged promise,  and  a  verdict  for  the  full 
amount  of  the  plaintiffs'  claim  resulted. 

[1]  Except  as  it  was  error  to  refuse  the 
motion  to  strike  out  the  testimony  of  the 
three  witnesses  called  on  behalf  of  the  plain- 
tiffs to  the  effect  that  In  the  conversation 
which  they  said  occurred  between  the  plain- 
tiffs and  defendants,  and  at  which  they  were 
present,  the  latter  said  to  the  former  that 
they  should  proceed  with  Ihe  work,  and  that 
they  (the  defendants)  would  pay  for  the  work 
already  done  as  well  what  remained  to  be 
completed,  this  record  is  unimpeachable.  This 
testimony.  If  admissible  under  the  pleadings, 
unquestionably  required  a  submission  of  the 
case  to  the  jury.  The  motion  to  strike  it 
out  was  made  when  plaintiffs  were  about  to 
rest,  on  the  ground  that  it  was  at  variance 
with  the  cause  of  action  as  set  out  in  the 
plaintiffs'  statement;  that  it  implied  an  orig- 
inal undertaking  on  part  of  defendants, 
whereas  what  was  declared  on,  viz.,  that  de- 
fendants promised  to  see  to  It  that  plaintiffs 
were  paid,  was  hut  a  promise  of  guaranty, 
falling  within  the  provisions  of  the  statute 
of  frauds,  and  not  being  in  writing  was  un- 
enforceable. The  court  refused  the  motion, 
without  assigning  any  reason  for  the  ruling. 
The  promise  as  set  out  in  the  statement  is 
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that,  if  tbey  (the  plaintiffs)  would  proceed 
with  the  work  provided  for  In  the  above- 
quoted  contract  with  the  Philadelphia  Gas 
Engineering  Company,  they  (the  defendants) 
would  see  to  It  that  the  plaintiffs  were  paid, 
not  only  for  the  work  done  prior  to  the  date 
of  said  promise,  liut  for  such  work  as  should 
be  done  thereafter  in  connection  with  the 
completion  of  the  trenches  and  pipe  line  of 
said  company. 

[2]  If  the  words  "we  will  see  to  it  that  you 
are  paid"  have  a  fixed  legal  meaning,  which 
so  limits  their  force  .that  only  a  secondary 
or  collateral  liability  can  be  derived  there- 
from, then,  Inasmuch  as  the  evidence  which 
was  asked  to  be  stricken  out.  If  believed,  es- 
tablishes a  primary  obligation,  the  motion  to 
strike  out  should  have  prevailed;  for  the 
variance  between  the  allegata  and  probata 
would  in  such  case  be  obvious.  But  this 
cannot  be  aflflrmed.  These  words  have  no 
such  certain,  fixed  meaning  that  the  court 
could  say  as  matter  of  law  that  they  neces- 
sarily import  the  one  kind  of  obligation  rath- 
er than  the  other.  Much  depends  on  the  con- 
nection In  which  they  occur,  and  the  circum- 
stances attending  their  use.  Cases  are  not 
wanting  where  the  words  "will  see  you  paid" 
have  been  held  to  imply  a -collateral  under- 
taking to  pay  if  the  original  promisor  did 
not,  and  counsel  for  appellants  have  cited 
some  in  support  of  their  contention;  but  nei- 
ther are  cases  wanting  where  recovery  has 
been  allowed  as  on  an  original  undertaking 
where  the  same  words,  or  words  equivalent, 
have  been  used.  A  single  citation  from  our 
own  reports  will  be  sufHclent.  In  Oreenough 
V.  Elcholtz,  15  Atl.  712,  the  action  was  to  re- 
cover a  balance  due  for  printing.  Plaintiffs 
offered  evidence  to  show  that,  after  the 
printing  had  been  proceeded  with  under  con- 
tract with  another  party,  plaintiffs,  because 
of  failure  to  get  their  money,  refused  to 
proceed  further  with  the  work,  and  that  the 
defoidants  Induced  the  plaintiffs  to  finish  the 
contract  by  promising  they  "would  see  it 
paid."  Recovery  was  had,  and  this  court 
upon  review  of  the  case  said:  "In  the  face 
of  the  testimony  of  Elcholtz  (as  above)  it  is 
folly  to  urge  that  there  was  not  an  original 
undertaking  on  part  of  the  defendant  to  pay 
for  the  paper  book.  If  his  testimony  was  be- 
lieved, as  it  seems  to  have  been,  the  work 
was  furnished  on  the  credit  of  the  defend- 
ants; and  the  undertaking  was  not  to  pay 
the  debt  of  another,  for,  without  their  prom- 
ise, the  work  would  never  have  been  per- 
formed." It  Is  Impossible  to  distinguish  this 
case  from  the  present  one.  The  words  of 
the  promise  are  essentially  the  same,  and  the 
conditions  which  led  to  their  employment  are 
precisely  the  same. 

If,  then,  the  words  set  out  in  the  state- 
ment of  claim  on  which  the  present  action 
was  based  were  consistent  with  an  original 
undertaking,  no  departure   in   the  evidence 


from  the  exact  language  set  out  in  the  state- 
ment, so  long  as  It  Introduced  no  different 
cause  of  action,  could  be  held  a  variance. 
Mo  error  therefore  was  committed  in  refus- 
ing the  motion.  There  is  no  other  feature  of 
the  case  that  calls  for  consideration.  The 
case  was  properly  submitted. 

The  assignments  of  error  are  overruled, 
and  judgment  is  affirmed. 

(2S1  Pa.  404) 

GORDON   T.   PRUDENTIAIi   INS.   CO.   OF 

AMERICA. 

(Supreme  Court  of  Pennsylvania.    April  17, 

1911.) 

Insurance  (§  137*)— Conditional  Deiivebt 

OP  Policy— Payment  of  Premium— Health 

OF  Insured. 

Where  a  policy  of  life  insurance  was  de- 
livered by  the  insarance  agent  to  insured  be- 
fore payment  of  premium,  wsured  giving  a  re- 
ceipt stating  that  the  policy  was  leceived  for 
inspection  only,  and  on  the  understanding  that 
it  should  not  be  in  force  until  the  first  pre- 
mium bad  been  paid,  and  the  companj-'s  re- 
ceipt therefor  delivered  during  the  hfetime 
and  good  health  of  insured,  and  the  premium 
was  subsequently  paid  by  insured  while  sick 
with  pneumonia,  from  which  be  shortly  died, 
there  can  be  no  recovery  upon  the  policy;  the 
general  rule  being  that,  if  prior  to  the  con- 
summation of  the  contract  the  applicant  has 
suffered  a  material  change  in  his  nealth,  the 
insurer  must  be  informed  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  231-245 ;   Dec.  Dig.  |  137.*] 

Appeal  from  (3ourt  of  Ck>mmon  Pleas,  Phil- 
adelphia (Tonnty. 

Action  by  Mary  A.  Gordon  against  the  Pru- 
dential Insurance  Company  of  America. 
Judgment  was  entered  for  defradant  non  ob- 
stante veredicto,  and  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Magill,  J., 
In  the  trial  court: 

"This  is  an  action  on  a  life  Insurance  policy 
issued /by  the  defendant  company  on  the  life 
of  Daniel  P.  Gordon,  dated  April  21,  1906. 
The  motion  for  Judgment  non  obstante  vere- 
dicto raises  the  questions  whether  there  was 
sufficient  evidence  of  'good  health'  of  the  in- 
sured at  the  time  of  the  payment  of  the  pre- 
mium, and  whether  there  was  sufficient  evi- 
dence that  at  the  time  of  the  payment  of  the 
premium  'the  health  of  the  insured  was  In 
the  same  condition  as  described  in  the  appli- 
cation' for  the  policy. 

"On  April  8,  1908,  Daniel  P.  Gordon,  hus- 
band of  the  plaintiff,  made  application  to  the 
defendant  company  for  insurance  on  his  life 
in  the  sum  of  $2,000,  payable  upon  his  death 
to  his  wife,  the  plaintiff  in  this  cause.  This 
application  was  in  writing,  and  is  in  evidence. 
At  the  time  of  the  application  Mr.  Gordon 
was  forty-nine  years  of  age,  a  bricklayer, 
and  according  to  the  testimony  was  a  strong, 
vigorous,  healthy  man.  In  the  application  to 
the  question,  'Are  you  in  good  health?  be 
answered,  'Tee.'    The  application,  among  oth- 
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er  things,  provided:  'Said  policy  shall  not 
take  effect  until  the  same  shall  be  Issued  and 
delivered  by  the  aald  company  and  the  first 
premium  paid  thereon  In  full  while  my 
health  Is  In  the  same  condition  as  described 
in  this  application.'  In  pursuance  of-  the  ap- 
plication aforesaid  the  company  on  April  21, 
1908,  Issued  Its  policy  and  placed  it  in  the 
hands  of  the  agent  who  had  taken  the  appli- 
cation, who  retained  it  until  April  25,  1908, 
when  he  delivered  it  to  Mr.  Gordon,  taking 
from  him  a  receipt  for  the  same  signed  by 
Gordon,  in  which  it  Is  recited  that  the  policy 
was  received  'for  the  purpose  of  Inspection 
only,  and  upon  the  understanding  that  It  is 
not  to  be  In  force  until  the  first  premium  pay- 
able thereunder  has  been  paid  by  me  and  the 
o£Bcial  receipt  of  the  company  delivered  to  me 
during  my  lifetime  and  in  good  health,  -as 
provided  in  my  application  upon  which  the 
above  numbered  policy  was  issued.'  The  re- 
ceipt was  held  by  the  agent  and  the  policy 
retained  by  Gordon  for  the  purposes  named 
in  said  receipt,  no  premium  being  paid  to  the 
agent  at  that  time. 

"On  Thursday,  May  14th,  on  arising  in  the 
morning  Mr.  Gordon  complained  of  feeling  ill, 
and,  after  eating  his  breakfast,  returned  to 
bed.  He  suffered  a  chill  and  the  plaintiff 
sent  for  the  famUy  physician,  who  called 
about  noon  the  same  day,  found  that  he  had 
fever,  was  suffering  from  i>aln  in  the  side  on 
breathing,  and  with  increasing  respiration, 
and  diagnosed  the  ailment  as  pleurisy,  and 
thereupon  prescribed  for  him.  The  Insured 
continued  in  bed  undet  the  constant  care  of 
his  wife  and  dally  attendance  of  his  physi- 
cian until  Saturday  morning,  May  16tb,  at 
which  time  he  arose,  partially  dressed  him- 
self, drew  three  checks,  and  returned  to  his 
bed.  One  of  the  diecks  drawn  by  him  was 
for  the  amount  of  the  first  semiannual  pre- 
mium on  the  policy  in  question.  This  check 
be  handed  to  his  son,  with  directions  to  take 
It  to  the  agent  from  whom  he  had  received 
the  policy.  The  check  was  delivered  by  the 
son  to  the  agent  without  any  statement  as  to 
his  father's  condition.  The  agent  received 
the  check  without  asking  questions  as  to  the 
condition  of  Mr.  Gordon,  and  gave  a  receipt 
therefor.  I>nring  the  same  day,  Saturday, 
May  16th,  the  attending  physician,  Dr.  Mur- 
phy, called  on  the  Insured,  according  to  his 
testimony,  about  noon  or  within  two  hours  af- 
ter the  insured  had  drawn  the  check  in  pay- 
ment of  the  premium.  The  physician  at  this 
time  diagnosed  the  disease  as  pneumonia, 
and  considered  it  so  serious  that  he  advised 
8  consultation,  which  was  held  in  the  eve- 
ning of  the  same  day  by  Dr.  Murphy  in  con- 
nection with  Dr.  Scull,  selected  by  the  fam- 
ily for  that  purpose.  After  the  consultation, 
the  two  physicians  agreed  that  the  aliment 
from  which  the  insured  was  suffering  was 
pneumonia.  After  the  consultation  both  phy- 
sicians continued  to  attend  Mr.  Gordon.  Dur- 
ing Sunday  and  Monday  his  condition  con- 
tinned  to  grow  worse,  and  he  died  about  2 


a.  m.  Tuesday,  May  19th,  having  been  con- 
fined to  his  room  and  bed  from  the  beginning 
of  his  illness,  the  previous  Thursday  morn- 
ing, until  the  time  of  bis  death.  According  to 
the  testimony  of  Dr.  Scull,  at  the  time  of  con- 
sultation and  examination  of  the  insured, 
'his  lung  then  was  In  a  solid  congested  con- 
dition, full  of  blood,  and  it  was  a  serious 
condition.'  Proofs  of  death  were  furnish- 
ed by  plaintiff  to  the  defendant  In  accord- 
ance with  the  provisions  of  the  policy,  in 
which  the  attending  physician,  to  the  ques- 
tion, 'State  the  remote  cause  of  death?'  an- 
swered,,'Cardiac  failure,'  and  to  the  question, 
'State  explicitly  the  immediate  cause  of 
death,'  he  answered,  'Pneumonia  lobas.'  Aft- 
er being  furnished  with  the  proofs  of  death 
of  the  Insured,  the  defendant  company  ten- 
dered to  the  plaintiff  a  check  for  the  amount 
of  the  premium  which  had  been  paid,  which 
check  was  refused.  The  company  declining 
to  pay  the  amount  of  the  policy,  this  suit  was 
brought.  The  case  was  submitted  to  the 
Jury,  and  a  verdict  was  rendered  for  plaintiff 
for  the  amount  of  the  policy  with  interest. 
"At  the  trial  we  were  of  opinion  that  this 
case  was  governed  by  the  case  of  Barnes  v. 
Mutual  Life  Ass'n,  191  Pa.  618,  43  Atl.  341, 
45  L.  B.  A.  264.  the  facts  of  the  two  cases 
having  a  striking  similarity,  and  that  the 
jury  should  be  permitted  to  pass  upon  the  - 
question  of  the  condition  of  the  health  of  the 
Insured  at  the  time  of  the  payment  of  the 
premium.  Upon  a  careful  review  and  con- 
sideration of  the  testimony,  we  are  of  opin- 
ion that  the  case  is  distinguishable  from  the 
Barnes  Case,  and  not  ruled  by  it  In  the 
Barnes  Case  the  policy  was  Issued  and  given 
to  the  agent  of  the  company  to  be  delivered 
to  the  insured  upon  payment  of  the  premium. 
The  premium  was  paid  and  the  policy  was 
thereupon  delivered  without  any  qualifica- 
tion or  condition,  other  than  the  conditions 
contained  in  the  policy  itself,  and  the  con- 
tract thereupon  became  complete  imless  void- 
ed by  breach  of  the  conditions  of  the  policy. 
In  the  case  at  t>ar  the  policy  was  Issued  and 
handed  to  the  agent,  who  delivered  It  to  the 
Insured  before  payment  of  the  premium,  and 
upon  the  Insured  giving  a  receipt,  in  which  it 
was  stated  that  the  policy  was  'received  for 
the  purpos^  of  inspection  only  and  upon  the 
understanding  that  it  is  not  to  be  In  force 
until  the  first  premium  payable  thereunder 
has  been  paid  by  me  and  the  official  receipt 
of  the  company  delivered  to  me  during  my 
lifetime  and  In  good  health,  as  provided  In 
my  application  upon  which  the  above  num- 
bered policy  was  issued.'  This,  therefore, 
was  a  conditional  delivery  of  the  policy  and 
the  contract  could  not  be  consummated  ex- 
cept upon  performance  of  that  condition, 
namely,  payment  of  the  premium,  thereafter, 
while  the  insured  was  alive  and  in  good 
health,  as  provided  in  both  the  application 
and  receipt  for  the  policy.  Again,  in  the 
Barnes  Case,  the  insured,  three  days  before 
the  payment  of  the  premium,  contracted  an 
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ordinary  cold,  and  pneumonia,  the  disease  of 
which  Mr.  Barnes  died,  did  not  'set  In'  until 
the  day  after  the  premium  was  paid  and  the 
policy  was  deUyered,  and  hence  there  was  a 
question  for  the  Jury  as  to  what  was  his 
condition  of  health  on  the  day  of  the  pay- 
m&it  of  the  premium  and  delivery  of  the  pol- 
icy. In  the  caae  at  bar  the  iasured  became 
111  on  Thursday,  May  14th,  when  he  had  a 
severe  chill,  and  on  the  same  day  the  physi- 
cian diagnosed  the  Illness  as  pleurisy,  which 
cannot  be  said  to  be  an  'ordinary  cold.'  He 
continued  UI  in  bed  until  Saturday,  the  16th, 
the  day  on  which  the  check  was  drawn  to 
pay  the  premium  on  the  iwlicy,  and  on  the 
same  day,  within  a  few  hours  after  the  check 
was  delivered  to  the  agent,  the  attending 
physician  announced  that  Mr.  Gordon  had 
pneumonia  of  such  a  serious  character  as  to 
require  a  consultation.  The  consultation  of 
physicians  was  held  the  same  day,  and  both 
pbysidans  agreed  and  testified  that  he  then 
had  pneumonia,  the  disease  which  caused  his 
death,  the  following  Tuesday,  the  10th,  at  2 
a.  m.,  his  condition  from  Saturday  being  so 
serious  as  to  require  the  constant  attendance 
of  two  physicians  thereafter. 

"It  is  therefore  undisputed  that  on  the  day 
of  the  payment  of  the  premium  Mr.  Gordon 
was  in  of  the  disease  which  caused  his  death 
within  64  hours  after  such  payment.  There 
was  no  dispute  nor  contradictory  testimony 
as  to  the  condition  of  Mr.  Gordon's  health 
on  the  day  of  payment,  and  therefore  noth- 
ing for  the  Jury  to  pass  upon  In  this  respect. 
And  again,  in  the  .Barnes  Case,  as  was  said 
In  the  opinion  of  the  Supreme  Ck)urt,  the  evi- 
dence was  clearly  sufficient  to  warrant  the' 
Bubmission  of  the  case  to  the  jury  on  the 
question  of  the  "good  health"  of  the  insured 
at  the  time  the  premium  was  paid  and  the 
policy  delivered  to  the  plaintiff,  and  other 
subordinate  questions  of  fact  In  dispute. 
This  is  especially  so  In  view  of  the  fact  that 
the  evidence  was  more  or  less  conflicting  on 
all  material  questions  of  fact' 

"In  the  case  at  bar  there  was  no  question 
of  the  condition  of  the  health  of  the  insured 
on  the  day  of  the  payment  of  the  premium, 
and  no  conflicting  testimony  as  to  the  serious 
nature  of  his  illness  on  that  day,  nor  as  to 
any  other  material  fact  in  the.  cause.  No 
person  testlfled  that  Mr.  Gordon  was  in  'good 
health'  on  Saturday,  May  16th,  the  day  the 
premium  was  paid,  but,  on  the  contrary,  ev- 
ery witness  who  had  knowledge  of  his  con- 
dition and  who  was  asked  the  question,  in- 
cluding the  plaintier  herself,  said  that  he 
was  not  In  'good  health'  on  that  day.  How, 
then,  can  a  jury  be  permitted  to  find  that  he 
was  In  'good  health'  at  the  time  of  the  pay- 
ment of  the  premium  In  the  absence  of  any 
evidence  to  warrant  or  support  such  finding? 
In  the  opinion  of  Chief  Justice  Sterrett  in 
the  Barnes  Case,  it  is  said:  'The  term  "good 
health"  when  used  in  a  policy  of  life  insur- 
ance means  that  the  applicant  has  no  grave. 
Important,  or  serious  disease,  and  la  free 


from  any  ailment  that  seriously  affects  the 
general  soundness  and  healthfulness  of  the 
system.  A  mere  temporary  Indisposition 
which  does  not  tend  to  weaken  or  undermine 
the  constitution  at  the  time  of  taking  mem- 
bership does  not  render  the  policy  void' 
(quoting  from  3  Joyce  on  Insurance,  S  2004). 
In  this  case  it  Is  impossible  to  flnd  from  the 
evidence  that  dn  Saturday,  May  16th,  the 
day  of  the  payment  of  the  premium,  and  at 
the  time  of  such  payment,  the  applicant  had 
no  grave,  Important,  or  serious  disease,  or 
that  he  was  free  from  any  ailment  that 
seriously  affected  the  general  soundness  and 
healthfulness  of  his  system,  or  that  he  suf- 
fered a  mere  temporary  indisposition  which 
did  not  tend  to  weaken  or  undermine  his 
constitution  at  the  time  of  paying  the  pre- 
mium. Nor  is  it  possible  to  flnd  that  be 
enjoyed  such  health  and  stiength  as  to  Jus- 
tify a  reasonable  belief  that  he  was  free  from 
derangement  of  organic  functions,  or  free 
from  symptoms  calculated  to  cause  a  rea- 
sonable apprehension  of  such  derangement, 
and  that  to  ordinary  observation  and  out- 
ward appearance  his  health  was  reasonably 
such  that  he  might,  with  ordinary  safety,  be 
insured  and  upon  ordinary  terms  whidi 
only  would  satisfy  the  requirement  of  'good 
health.'  But,  on  the  contrary,  the  testimony 
conclusively  shows  that  on  Saturday,  May 
16,  1008,  at  the  time  of  the  payment  of  the 
premium,  the  condition  of  Mr.  Gordon's 
health  was  both  a  serious  and  a  dangerous 
one,  and  such  as  would  preclude  the  pos- 
sibility of  any  life  Insurance  company,  with 
knowledge  of  his  condition.  Issuing  its  policy 
upon  his  life  for  anything  like  the  ordinary 
premium;  in  other  words,  his  condition  at 
that  time  was  such  as  to  render  him  a 
hazardous  and  dangerous  risk,  which  would 
not  be  assumed  by  any  insurance  company 
upon  receipt  of  the  ordinary  premium  for 
insurance  upon  the  life  of  an  ordinary  risk. 

"With  the  question  of  good  faith  on  the 
part  of  the  Insnred  at  the  time  of  paying  the 
premium  we  have  nothing  to  do.    The  fact 
is  that  his  physical  condition  was  not  dis- 
closed to  the  company  or  its  agent  at  the 
time  of  the  payment  of  the  premium,  and 
that  his  condition  was  not  at  tliat  time  such 
as  in  his  application  for  Insurance  be  stated 
it  to  be.    This  being  true,  it  la  no  legal  hard- 
ship upon  the  beneficiary  in   the  policy  to 
say  that  the  premium  paid  under  such  con- 
ditions does  not  entitle  her  to  recover  the 
amount  of  the  insurance  from  the  defendant 
company.     The  general  rule  appears  to  be 
that  if  prior  to  the  consummation  of  the 
contract  the  applicant  has  died,  or  there  has 
been  a  materiar  change  In  his  health,  the  hi- 
surer  must  be  Informed  thereof;  otherwise,  a 
fraud  would.be  perpetrated  upon  the  insuro'. 
Cooke  on  Life  Insurance,  i  24;    M&y  on  In- 
surance, {  190;  Whitley  v.  Insurance  Co.,  71 
N.   O.  480;    Calvert   v.   Insurance  Co.,  S3 
Mass.  308;    Blumer  v.  Phoenix  Ins.  Co.,  45 
Wis.  622 ;  Piedmont,  etc..  Life  Insurance  G». 
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T.  Swing,  92  n.  8.  877,  23  I>.  Bd.  610;  De 
Camp  T.  Insurance  Co.,  Fed  Cas.  No.  3,719; 
Ormond  t.  FideUty  Life  Ass'n,  96  N.  C.  158, 
1  S.  B.  796. 

"For  tbe  reasons  here  stated,  we  are  of 
opinion  that  the  judgment  for  the  plaintiff  in 
this  cause  should  not  be  permitted  to  stand. 
Tbe  motion  of  the  defendant  Is  therefore  sus- 
tained, and  Judgment -is  now  entered  for  the 
defendant  non  obstante  veredicto." 

Argued  before  BHOWN,  MBSTREZAT, 
POTTER,  BLKIN,  and  STEWART,  JJ. 

Walter  Blddle  Saul,  for  appellant.  Fred- 
erick J.  Shoyer  and  Henry  Arronson,  for 
appellee. 

PER  CURIAM.  This  judgment  is  afiBrmed 
on  the  opinion  of  tbe  court  below  directing  it 
to  be  entered  non  obstante  veredicto. 

(2(1  Pa.  417) 

MAIiONE  et  al.  v.  RIEDENAUER. 

.  (Supreme  Court  of  Pennsylvania.    April  24, 
19U.) 

Gabnibhkent  (8  171*)— laABiUTY  OF   Gab- 

NISHEB— QlTEBTIOR     FOB    JUBY. 

Where  a  garnishee  denies  possession  of  any 
property  of  the  principal  defendant,  and  the 
evidence  at  the  trial  is  conflicting  on  that  is- 
sne,  it  is  error  for  the  court  to  charge  the  ju- 
ry to  find  a  verdict  for  the  plaintiff  and  to 
determine  merely  how  much  money  of  the  de- 
fendant was  in  the  hands  of  the  garnishee  at 
the  time  tbe  writ  was  Issued ;  it  being  for  the 
Jury,  and  not  for  the  conrt,  to  determine  wheth- 
er tne  garnishee  has  any  money  of  the  defend- 
ant;   and,  if  he  has,  bow  much. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  312;    Dec.  Dig.  i  171.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Edwin  B.  Ifalone  and  another, 
trading  as  Watson  Malone  &  Sons,  against 
the  Stewart  Contracting  Company  and  Louis 
P.  Rledenauer,  garnishee.  Judgment  for 
plaintiff,  and  the  garnishee  appeals.  Re- 
versed. 

Attachment  execution.  At  the  trial  it  ap- 
peared that  the  Stewart  Contracting  Com- 
pany had  a  contract  with  the  city  of  Phila- 
delphia for  work  on  certain  schoolhouses. 
Louis  P.  Rledenauer,  garnishee,  became  sure- 
ty on  certain  of  these  contracts. 

The  court  charged  as  follows: 

"Gentlemen  of  the  Jury,  in  tbe  i^inion  of 
the  court  there  is  only  one  question  for  yon 
to  determine,  and  that  is.  How  much  money 
was  in  the  hands  of  Louis  P.  Rledenauer  at 
the  time  tbe  attachment  went  out?  Counsel 
will  give  you  that  date,  and  then  you  will  de- 
termine that  question.  Rledenauer  said  here 
that  it  was  $5,200,  and  there  is  testimony 
that  on  other  occasions  be  admitted  it  was 
16,000.  I  do  not  think  that  is  a  matter  of 
vital  importance,  nor  Is  the  matter  of  inter- 
est a  matter  of  vital  importance  I  think  it 
Is  a  question  of  fact  for  you  to  determine 


how  much  was  tn  his  hands  at  the  time  tbe 
attachment  went  out 

"This  is  a  somewhat  novel  question,  but  I 
tblnk,  subject  to  review  hereafter,  that  your 
verdict  should  be  a  verdict  for  the  plaintiff, 
and  then  you  should  determine  how  much 
money  of  the  defendant — that  is,  the  Stewart 
Contracting  Company — was  in  the  hands  of 
the  garnishee,  Rledenauer,  at  the  time  the 
writ  went  out.  The  court  hereafter  wUl 
control  its  process  so  that  the  garnishee,  Mr. 
Rledenauer,  will  be  protected  as  surety  on 
the  bonds.  That  cannot  be  determined  now 
by  you.  It  must  be  determined  in  each  case 
as  it  arises.  The  view  the  court  takes  of  this 
matter,  rather  for  review  than  for  yon,  is 
this:  That  the  money  which  the  Stewart 
Contracting  Company  placed  in  Biedenauer's 
hands  to  indemnify  him  for  tbe  bonds  will 
go  for  that  purpose,  that  each  suit  will  have 
to  be  determined  for  Itself,  and  then,  U  there 
is  any  balance  remaining  in  his  bands  after 
the  determination  of  those  suits,  that  bal- 
ance will  be  applied  towards  this  attachment 
execution.  It  is  claimed  by  Mr..  Monlban 
that  this  is  premature,  but  In  the  Judgment 
of  the  court,  if  I  were  to  parmlt  a  verdict  to 
be  taken  for  defendant,  that  would  deprive 
tbe  plaintiff  here  of  any  opportunity  of  col- 
lecting his  debts  from  Rledenauer,  and.  If 
Mr.  Rledenauer  then  succeeded  In  defending 
against  the  cases  in  which  he  was  surety,  he 
would  have  his  money,  with  no  liability  to 
anybody  except  Stewart;  and  then  it  would 
go  around  in  a  drde.  I  need  not  elaborate 
that  any  farther.  Tbe  question  of  fact  which 
you  are  to  determine  by  your  verdict  is.  How 
much  mon^  was  in  Riedenauer's  hands  be- 
longing to  Uie  Stewart  Contracting  Company 
at  the  time  the  attachment  went  out,  which 
was  January,  1900;  and  then  the  process  of 
the  court  will  be  controlled  hereafter." 

Verdict  for  plaintiff  for  $3,427,  and  also 
that  there  was  $6,000  in  the  hands  of  the 
garnishee  belonging  to  the  defendant  on  Jan- 
uary 4,  1909.    Tbe  garnishee  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  MOSCHZISKER 
and  ELKIN,  JJ. 

James  Ij.  Monlban  and  William  it.  Reese, 
for  appellant    E.  O.  Mlchener,  for  appellee. 

MESTREZAT,  J.  This  was  an  attachment 
execution  issued  oq  a  Judgment  against 'the 
defendant,  the  Stewart  Contracting  Com- 
pany, and  Louis  P.  Rledenauer  was  summon- 
ed as  garnishee.  To  the  interrogatories  filed 
by  the  plaintiff  the  garnishee  answered  that 
he  had  no  property  or  effects  of  the  defend- 
ant company  in  bis  possession.  The  plaintiff 
having  entered  a  rule  to  plead,  the  garnishee 
pleaded  nulla  bona,  set-off,  and  payment  with 
leave,  etc 

On  the  trial  of  the  cause  in  the  common 
pleas,  the  plaintiff  put  In  evldmoe  the  Judg- 
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ment  against  the  defendant,  and  Introduced 
testimony  to  establish  an  Indebtedness  of  the 
garnishee  to  the  Judgment  debtor.  This  tend- 
ed to  show  that  the  garnishee  had  received 
from  $5,000  to  $6,000  of  funds  of  the  defend- 
ant at  the  time  the  serrlce  of  the  writ  of  at- 
tachment The  garnishee  testified  that  he 
was  not  indebted  to  the  Judgment  debtor  in 
any  sum  whatever  at  the  service  of  the  writ 
or  since  and  offered  evidence  to  show  a  set- 
off of  nearly  $8,000  against  the  funds  of  the 
defendant  company  which  had  been  received 
by  him.  The  Jury  rendered  a  "verdict  for 
the  plaintiff  of  $3,427,  and  also  that  there 
was  $G,000  In  the  hands  of  Louis  P.  Rleden- 
auer  belonging  to  the  Stewart  Contracting 
Company  on  January  4,  1909."  Judgmoit 
having  been  entered  on  the  verdict,  the  gar- 
nishee has  taken  this  appeal 

While  there  are  15  assignments  and  most 
of  them  should  be  sustained,  we  will  confine 
our  consideration  of  the  case  to  the  first  2, 
which  allege  error  In  the  charge  of  the  court 
The  learned  trial  Judge  misapprehended  tt^e 
isauee  raised  by  the  pleadings  and  the  famil- 
iar and  uniform  practice  In  the  trial  of  such 
causes  established  by  all  our  cases.  The  is- 
suable pleas  filed  by  the  garnishee  required 
the  plaintiff  to  prove  on  the  trial  the  proper- 
ty and  effects  of  the  Judgment  debtor  in  the 
hands  of  the  garnishee  subject  to  the  attach- 
ment The  learned  counsel  of  the  plalntif 
recognized  the  burden  resting  upon  his  cli- 
ent and  attempted  to  meet  It  The  garnishee 
offered  evidence  in  support  of  his  pleas.  Th( 
issues  thus  raised  and  supported  by  evidence 
should  have  been  submitted  to  the  Jury  with 
proper  instructions  as  to  the  law  applicable 
to  the  facts.  The  learned  Judge,  however,  in- 
structed the  Jury  to  find  a  verdict  for  the 
plaintiff  and  to  determine  how  much  money 
of  the  defendant  comi>any  was  in  the  hands 
of  the  garnishee  at  the  time  the  writ  went 
out,  which  he  held  to  be  the  only  question  in 
the  case.  He  did  not  hold  that  the  evidence 
was  not  sufficient  in  law  to  sustain  the  pleas, 
but  instructed  the  Jury  to  return  a  verdict 
against  the  garnishee,  and  that  "the  cour^ 
hereafter  wiU  control  its  process  so  that  the 
garnishee  will  be  protected  as  surety  on  the 
bonds;  that  cannot  be  determined  now  by 
you,  it  must  be  determined  in  each  case  as  it 
arises."  This  was  manifest  error,  and,  as 
stated  above,  disclosed  a  misapprehension  of 
the  Issues  raised  by  the  pleadings.  It  was 
Incumbent  on  the  plaintiff  to  show  funds  or 
property  of  the  Judgment  debtor  In  the  gar- 
nishee's hands  subject  to  the  attachm^it 
Failing  in  this,  the  verdict  ought  to  have 
been  for  the  garnishee.  If  there  was  evi- 
dence to  go  to  the  Jury  on  the  question,  which 
apparently  was  conceded  by  the  court,  the 
Jury  should  have  been  permitted  then  and 
there  to  decide  It  It  was  a  question  of  fact 
raised  by  the  pleadings,  and  the  court  could 


not  decide  it  by  controlling  the  process  Is- 
sued on  a  Judgment  against  the  garnishee. 
If,  in  the  opinion  of  the  court,  the  evidence 
was  insufficient  to  supiwrt  the  defense  set 
up  by  the  garnishee,  the  jury  should  have 
been  so  instructed,  and,  funds  adequate  to 
meet  the  claim  having  been  shown  to  be  in 
the  garnishee's  hands,  the  verdict  would  be 
for  the  plaintiff  and  against  the  garnishee. 
That  would  have  determined  the  issues  which 
the  Jury  were  sworn  to  try  and  would  have 
fixed  the  garnishee  for  the  debt  due  the  plain- 
tiff by  the  Judgment  debtor.  This  was  not  a 
case  for  an  interpleader.  The  garnishee  was 
not  a  stakeholder,  but  denied  that  the  funds 
of  the  defendant  company  which  had  passed 
into  his  hands  belonged  to  the  defendant  at 
the  date  of  the  service  of  the  writ  That 
was  the  issue  which  should  have  been  deter- 
mined on  the  trial  and  which  the  court  could 
not  determine  by  controlling  the  verdict  or 
Judgment  in  the  plaintiff's  favor  against  the 
garnishee. 

The  first  and  second  assignments  ot  error 
are  sustained,  and  the  Judgment  is  reversed, 
with  a  venire  facias  de  novo. 


(m  Ps.  BO 

GREEN  ▼.  DUFFEE  et  al. 

Appeal  of  GLAUSER. 

(Supreme  Court  of  Pennsylvania.     April  10, 
19U.) 

1.  COUBTS  (i  242*)— Appkllate  Coubts— Jc- 

BISDICTION    OF   AllOUNT. 

Where  on  distribution  by  an  auditor  of 
the  proceeds  of  a  sheriff's  sale  a  mechanic's 
lien  claimant  presented  a  claim  for  $2,162.'<7 
and  was  awarded  $1,266.20,  there  being  no 
dispute  over  the  amount  due  the  claimant, 
and  all  questions  as  to  the  validity  of  his  lien 
having  been  decided  in  his  favor,  but  the  fund 
was  insufficient  to  pay  the  lieu  in  full  with 
other  similar  liens,  liecause  of  priority  given  to 
a  mortgage,  the  claimant's  appeal  questioning 
the  right  of  such  pricvity  should  be  taken  to 
the  Superior  Court. 

[Ed.  Note. — For  other  cases,  see  0>urts,  Dec. 
Dig.  §  242.»] 

2.  Courts  (§  242*)— Appellate  ConBxs— Ju- 
risdiction—Determination. 

The  intent  of  Act  May  5,  1899  (P.  U 
248),  was  to  make  statutory  prorviaion  for  de- 
termining appellate  jurisdiction  by  furnishing 
a  standard  ot  two  kinds  which  should  ipclude 
every  possible  case.  In  issues  involving  title 
or  possession  of  property  jnrisdiction  Is  de- 
termined by  the  certificate  of  the  judge.  In 
issues  involving  the  payment  of  money,  the 
amount  claimed  is  the  standard  if  there  lias 
been  no  recovery  and  the  amount  of  the  judg- 
ment or  award  where  a  recovery  has  been  bad. 
[E}d.  Note.— For  other  cases,  see  Gourta,  Dec. 
Dig.  §  242.*] 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  John  P.  Green  against  John  B. 
Duffee  and  others.  From  a  decree  overraltng 
exceptions  to  an  auditor's  report  distrlbattng 
proceeds  of  .a  sheriff's  sale  of  land,  the  ex- 
cepting claimant  appeals.    Record  remitted  to 
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the  Superior  Court  for  want  of  jurisdiction 
In  the  Supreme  Court 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTEJR,  ELKIN,  STEW- 
ART, and  MOSGHZISKER,  JJ. 

George  M.  Booth,  for  appellant.  Oarrett 
El  Smedley,  for  appellees. 

PER  CDRIAM.  [1]  On  the  distribution  by 
an  auditor  of  a  fund,  the  proceeds  of  a  sher- 
iff's sale  of  real  estate,  the  appellant,  a  me- 
chanic's Hen  claimant,  presented  a  claim  for 
$2,162.77,  and  was  awarded  $1,266.20.  There 
was  no  dispute  over  the  amount  due  the  claim- 
ant, and  all  questions  as  to  the  validity  of 
his  Hen  were  decided  in  his  favor  by  the  au- 
ditor. The  fund  was  insufBcient  to  pay  bis 
iioi  and  other  mechanics'  Hens  in  full  be- 
cause of  the  priority  in  distribution  given  to 
a  mortgagee.  The  right  of  priority  is  raised 
by  this  appeal.  The  question  now  to  be  con- 
sidered is  whether  the  appeal  should  have 
been  taken  to  this  or  to  the  Superior  Court 
[2]  iBefore  Act  May  5,  1899  (P.  L.  248),  and 
In  the  absence  of  any  statutory  provision  for 
determining  the  appellate  jurisdiction,  we 
adopted  as  a  test  of  the  amount  really  in 
controversy,  in  such  an  appeal  as  this,  the 
difference  to  the  appellant  between  the  award 
appealed  from  and  the  award  sought  from 
this  court.  The  act  of  1899  established  a 
mode  of  ascertainment  by  providing  that  the 
amount  or  value  really  In  controversy  in 
ejectment  or  other  issues  Involving  title  or 
possession  of  real  estate  or  chattels  should 
be  determined  by  the  certificate  of  the  judge, 
and  that  "in  any  suit,  distribution  or  other 
proceedings  In  the  common  pleas  or  orphans' 
court,  if  the  plaintiff  or  claimant  recovers 
damages  either  for  a  tort  or  for  a  breach  of 
contract,  the  amount  of  the  judgment,  decree 
or  award  shall  be  conclusive  proof  of  the 
amount  really  in  controversy;  but,  if  he  re- 
covers nothing,  the  amount  really  in  contro- 
versy shall  be  determined  by  the  amount  of 
damages  claimed  In  the  statement  of  claim  or 
in  the  declaration."  In  Prentice  v.  Hancock, 
204  Pa.  128,  53  Atl.  763,  it  was  said  by  Mit- 
chell, J.,  that,  "while  the  expression  'If  the 
plaintiff  recovers  damages,  either  for  a  tort 
or  a  breach  of  contract'  is  not  technically  ac- 
curate as  applied  to  a  decree  upon  a  trustee's 
account,  yet  the  latter  is  clearly  within  the 
legislative  intent  of  the  clause,"  and  that  the 
Intent  of  the  act  was  to  provide  standards  of 
proof  in  two  classes  that  should  include 
every  possible  case.  In  Issues  involving  title 
or  possession  of  property,  jurisdiction  is  de- 
termined by  the  certificate  of  the  judge.  In 
issues  involving  the  payment  of  money,  the 
amount  claimed.  If  there  has  been  no  recov- 
ery and  the  amount  of  the  judgment  or 
award  when  there  has  been  a  recovery,  is  the 
standard  fixed  by  the  act  in  order  to  establish 
a   uniform  rule.    The  construction  given  the 


act  In  Prentice  T.  Hancock,  In  relation  to 
cases  not  strictly  within  the  words  of  its  pro- 
visions, has  been  observed  in  Astwood  v. 
Wanamaker,  209  Pa.  103,  68  Atl.  139 ;  May's 
Estate,  218  Pa.  64,  67  Atl.  120, 11 1*  E.  A  (N- 
S.)  1018,  120  Am.  St.  Rep.  888;  Spring  City 
Brick  Co.  v.  Martin  Brick  Mach.  Mfg.  Co., 
221  Pa.  385,  70  Atl.  774. 

The  jurisdiction  in  this  appeal  is  in  the 
Superior  Court  and  it  is  ordered  that  the 
record  be  remitted  to  that  court 


(2S1  Pa.  396) 
HBFFNER  v.  ALBRIGHT  et  al. 

(Supreme  Court  of  Pennsylvania.     April  10, 
1911.) 

EXBCUTOSS    AND    AdMINISTBATOBS    ({    613*)— 

Settlement  op  Accouijt— Conclusiveness. 
In  settling  the  accounts  of  executors,  ad- 
ministrators, and  guardians,  the  jurisdiction  of 
the  orphans'  court  is  exclusive,  and  in  a  pro- 
ceeding on  its  transcript  in  the  common  pleaa 
no  defenses  but  payment  and  nul  tiel  record 
are  available,  and  hence  on  scire  facias  to  re- 
vive the  lien  of  a  judgment  of  the  common  pleaa 
upon  a  transcript  from  the  orphans'  court, 
showing  a  balance  due  by  executors  to  the  wid- 
o^y,  evidence  is  inadmissible  that  before  the  ad- 
judication by  the  orphans'  court  one  of  the  exec- 
utors had  sold  the  widow  six  houses  under  a 
verbal  agreement  with  her  that  he  and  his  co- 
executor  "were  to  take,  of  such  moneys  as 
might  come  into  their  hands"  as  executors,  the 
amount  of  the  purchase  price  of  the  houses  that 
was  unpaid:  the  purpose  of  the  offer,  as  stated 
by  counsel,  being  to  prove  that  long  prior  to  the 
adjudication  the  amount  the  widow  was  to  be 
entitled  to  had  by  the  agreement  mentioned 
been  paid  her,  and  that  nothing  was  then  due 
her  by  the  execntors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  613.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  by  Emma  Heffner  against  D.  H. 
Albright  and  another.  Judgment  on  directed 
verdict  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,    ELKIN,    and   MOSCHZIS- 

Winiam  Wilhelm  and  Geo.  W.  Ryon,  for 
appellants.  R.  H.  Koch  and  S.  M.  Enterline, 
for  appellee. 

PER  CURIAM.  This  was  a  scire  facias  to 
revive  and  continue  the  Hen  of  a  judgment 
entered  in  the  common  pleas,  upon  the  filing 
of  a  certified  transcript  from  the  orphans' 
court,  showing  a  balance  due  by  executors 
to  the  widow  of  the  decedent  At  the  trial, 
offers  of  testimony  were  made  to  Show  that 
before  the  adjudication  by  the  orphans'  court 
one  of  the  executors  bad  sold  the  widow  six 
houses  under  a  verbal  agreement  with  her 
that  he  and  his  coexecutor  "were  to  take,  of 
such  moneys  as  might  come  into  their  hands" 
as  executors,  the  amotmt  of  the  purchase 
price  of  the  houses  that  was  unpaid.  The 
purpose  of  the  offer,  as  stated  by  counsel. 


-'For  other  caiei  «••  naa»  topic  and  (ection  NUMBBR  In  Dee.  Dix.  ft  Am.  Dig.  Key  No.  SerlM  4t  Rep'r  Indeztt 


Digitized  by 


Google 


.888 


80  ATUlNTIC  bbporteb 


CP«. 


was  to  prove  that  long  prior  to  the  adjudica- 
tion the  amount  the  widow  was  found  to  be 
entitled  to  had  by  the  agreement  mentioned 
been  paid  her,  and  that  nothing  was  then  due 
her  by  the  executors.  The  assignments  of 
error  relate  to  the  OTerrulIng  of  these  offers 
and  the  direction  of  a  verdict  for  the  plain- 
tiff. 

In  settling  the  accounts  of  executors,  ad- 
ministrators, and  guardians  the  Jurisdiction 
of  the  orphans'  court  Is  exclusive,  and  In  a 
proceeding  on  Its  transcript  in  the  common 
pleas  no  defenses  but  payment  after  the  ad- 
judication and  nul  tiel  record  are  available. 
Bernhardt  v.  Taylor,  223  Pa.  307,  72  AU.  620. 
If  the  agreement  attempted  to  be  set .  up 
could,  as  argued,  be  considered  an  equitable 
assignment  of  an  amount  sufficient  to  pay 
the  balance  of  the  purchase  money  of  the 
houses,  it  was  in  effect  a  payment  pro  tanto 
by  the  executor  to  the  widow.  The  adjudi- 
cation was  conclusive  of  the  amount  due  by 
the  former  to  the  latter,  and  that  matter 
could  not  be  Inquired  Into  by  the  common 
pleas. 

The  Judgment  Is  affirmed. 


(281  Fa.  m) 

INTE3RSTATE  SECURITIES  CO.  v.  THIRD 
NAT.  BANK. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

1.  Baiteb    and   Banking    (J  314*)  — Trust 

COMPAITIES— QfFICKBS— POWEBS. 

A  director  of  a  trust  company  who  is  man- 
ager of  its  bond  department  has  no  authority 
by  virtue  of  either  position  to  bind  the  company 
by  a  promise  to  pay  tiie  debt  of  a  third  party 
to  a  bank  and  a  pledge  of  the  trust  company's 
bonds  to  secure  such  payment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  121S;   Dec.  Dig.  {  814.*] 

2.  Banks   and    Banking    ({   814*)  — Trust 
CoicPANiKs— Rkfresentahon  bt  Agent. 

Plaintiff  trust  company,  having  undertaken 
to  aid  a  railroad  contractor  to  extend  his  ex- 
isting indebtedness  and  to  obtain  further  funds 
to  comi)lete  his  contract,  sent  its  agent  to  an- 
other city  with  bonds  of  its  own  with  specific 
instructions  as  to  their  use.  The  agent,  find- 
ing that  defendant  l>ank  was  about  to  foreclose 
a  pledge  of  the  contractor's  securities  for  an 
overdue  debt,  in  disobedience  of  his  instruc- 
tions, promised  that  plaintiff  would  pay  the  in- 
terest on  the  debt,  and  pledged  some  of  plain- 
tiff's bonds  as  security.  The  bank  knew  that 
the  bonds  belonged  to  plaintiff,  and  that  the 
agent  was  acting  on  special  instructions  as  to 
their  use,  and  of  the  general  purpose  to  which 
they  were  to  be  put.  Other  creditors.  learning 
of  the  bank's  action,  refused  to  extend  the  con- 
tractor's indebtedness  without  payment  of  inter- 
est, and  the  whole  plan  failed.  Held,  that  the 
bank  was  bound  to  inquire  as  to  the  scope  of 
the  agent's  authority,  and  conld  not  hold  the 
pledged  bonds  against  the  plaintiff  when  it 
repudiated  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  1218;    Dec.  Dig.  f  314.*J 

8.  Banks    and   Banking    (|   814*)  — Trust 
Co  MPANiKS— Actions. 

In  replevin  by  the  trust  company  to  re- 
cover such  bonds, .  it  was   proper  to  admit  in 


evidence  the  written  Instructions  to  the  agent 
showing  that  he  had  no  authority  for  his  act, 
where  the  fact  of  agency  and  defendant's  knowl- 
edge thereof  at  the  time  of  the  transaction  bad 
already  been  shown. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  §  .314.*] 

4.  Banks  and  Banking  (f  314*)— Trust  Com- 
panies—Actions. 

Nor  was  there  any  error  in  excluding  of- 
fered evidence  that  the  agent,  when  acting  un- 
der written  instructions,  had  sometimes  acted 
beyond  their  scope  and  in  accord  with  his  own 
discretion,  and  that  his  acts  had  been  ratified 
by  the  company,  in  the  absence  of  any  offer  to 
show  an  exercise  of  discretion  extending  to  the 
binding  of  the  company  by  a  promise  to  pay 
the  debt  of  a  third  person  and  a  pledge  of  the 
company's  securities  therefor. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  S  314.*] 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County. 

Replevin  by  the  Interstate  Securities  Com- 
pany against  the  Third  National  Bank. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Replevin  for  bonds. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court. 

The  defendant  presented  the  following 
points: 

"(3)  The  bonds  In  suit  being  negotiable. 
they  would  pass  by  delivery,  and  the  defend- 
ant was  in  no  default  in  accepting  them  as 
security  for  the  payment  of  the  $1^011.80  and 
was  not  obliged  to  make  inquiry  as  to  the 
right  of  Mr.  Ely  to  pledge  them."  Answer: 
"Refused." 

"(4)  The  bonds  In  suit  being  negotiable, 
the  defendant  was  not  bound  to  know  or  to 
inquire  as  to  any  limitations  of  the  author- 
ity of  Mr.  Ely  to  dispose  of  them,  and  hence. 
If  the  jury  should  find  that  Mr.  Ely  did 
exceed  his  authority  in  pledging  the  bonds, 
yet,  as  they  were  negotiable,  if  the  defend- 
ant did  not  know  of  any  limitation  of  Us 
authority,  and  there  is  no  evidence  that  any 
officer  of  the  defendant  did  so  know,  the 
defendant  had  a  right  to  accept  the  bonds 
and  hold  them  as  security  for  the  payment 
of  the.  said  sum  of  $1,011.80,  upon  the  with- 
drawal of  the  sale  of  the  $10,000  of  the 
bonds  of  the  West  Chester,  Kennett  &  WU- 
mington  Electric  Railway  Company."  An- 
swer:   "Refused." 

"<5)  What  was  the  object  of  the  plaintiff 
or  of  Mr.  Ely  In  preventing  the  sale  of  the 
$10,000  of  the  bonds  of  the  West  Chester, 
Kennett  &  Wilmington  Electric  Railway- 
Company  on  April  20,  1904,  or  whether  the 
plaintiff,  or  Mr.  Ely,  or  any  other  person  re- 
ceived any  benefit  or  advantage  by  the  with- 
drawal of  said  bonds  from  sale  on  that  day. 
is  not  a  matter  of  consideration  In  this 
case."     Answer:   "Refused." 

"If  the  Jury  find  that  the  bonds  In  suit 
were  handed  by  Mr.  Ely  on  April  20.  1904, 
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to  Mr.  Wood  on  behalf  of  the  Third  Na- 
tlMial  Bamk,  as  Beciirlty  for  the  payment  of 
the  sum  of  $1,011.80,  onder  a  promise  by 
Mr.  Ely  that  the  said  sum  would  be  paid 
the  next  day  If  the  Third  National  Bank 
would  withdraw  from  sale  the  ?10,000  of 
the  bonds  of  the  West  Cheater,  Kennett  & 
Wilmington  Electric  Railway  Company  ad- 
vertised to  be  sold  that  day,  fcfr  the  defend- 
ant, by  Messrs.  Barnes  and  Lofland,  and 
that,  relying  upon  that  promise,  the  sale  of 
the  said  $10,000  of  bonds  was  withdrawn, 
the  Jury  should  find  for  the  defendant,  and 
that  the  defendant  Is  entitled  to  hold  the 
bonds  In  suit  till  the  said  sum  of  $1,011.80, 
together  with  Interest  from  April  20,  1904, 
to  paid  to  the  defendant,  subject  to  the  de- 
duction of  such  sums  as  the  defendant  has 
received  for  Interest  on  the  bonds  in  suit" 
Answer:  "Refused." 

Tinder  binding  Instructions  the  verdict 
was:  "We,  the  Jirry,  find  that  the  title  to  the 
bonds  in  suit  was  at  the  time  of  suit 
brought,  and  now  Is,  In  the  plaintiff,  and  we 
find  for  the  plaintiff,  and  that  the  value  of 
the  two  bonds  In  suit  Is  $1,900,  and  that  the 
plaintiff  has  sustained  damages  by  the  de- 
tention of  said  bonds  in  the  sum  of  $603.34, 
and  costs."  Judgment  was  entered  on  the 
verdict 

Argued  before  FELL,  C.  J.,  and  MESTREV 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Theodore  F.  JemUns  and  Humbert  B. 
Powell,  for  appellant  Wm,  Hepbnm  Rus- 
sell, Wayne  P.  Rambo,  and  Ormond  Bam- 
iM),  for  appellee. 

STEWART,  X  The  Vandegrift  Construc- 
tion Company  liad  contracted  with  the  West 
Chester,  Kennett  &  Wilmington  Electric 
Railway  Company  to  build  and  equip  the 
latter's  line  of  road.  In  some  way  not  ex- 
plained in  the  evidence,  but  presumably 
under  the  terms  of  the  contract  the  con- 
struction company  had  acquired  large  hold- 
ings In  the  bonds  and  stock  of  the  railway 
company.  Its  necessities  required  tlie  bor- 
rowing of  considerable  sums  of  money  In 
connection  with  the  building  of  the  road, 
and  for  this  Indebtedness,  owing  to  banks 
and  trust  companies.  Including  among  others 
the  Third  National  Bank,  here  the  appel- 
lant, it  Iiad  pledged  these  securities.  En- 
countering financial  embarrassment  the  con- 
structlMi  company  ai^lled  to  the  plaintifl! 
company,  doing  business  in  the  dty  of 
New  York,  for  aasistance  in  procuring  an 
extension  of  this  indebtedness,  and  obtain- 
ing a  loan  of  $10(^000  to  insure  the  com- 
pletion of  the  road.  The  latter  company  de- 
vised a  scheme  which  met  with  the  approval 
of  the  Integrity  Trust  Company,  holder  of 
much  of  the  Vandegrift  Company's  indebted- 
ness. The  co-operation  of  these  two  com- 
panies was  essential  to  the  success  of  the 
acbeme,  and  the  basis  and  terms  of  their 
Joint  action  bad  l>een  agreed   upon.     The 


scheme  contemplated  the  employment  for 
collateral  purposes  of  some  $47,500  in  the 
bonds  of  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company  belonging  to  the  plain- 
tiff company,  in  substitution  for  a  larger 
amount  of  the  securities  of  the  West  Ches- 
ter, Kennett  &  Wilmington  Railway  Com- 
pany, held  by  the  Integrity  Trust  Com- 
pany as  collateral  for  the  indebtedness  of 
the  Vandegrift  Company,  which  latter,  be- 
ing released,  were  to  be  used  in  connection 
with  the  remaining  bonds  of  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company 
In  securing  the  new  loan  of  $100,000  neces- 
sary to  complete  the  line  of  railway.  On 
April  12,  1904,  the  president  of  tne  plaintiff 
company  was  In  Philadelphia  consulting 
about  the  arrangement;  argj  while  here,  in 
company  with  the  presldend  of  the  construc- 
tion company,  called  upon  the  cashier  of 
the  defendant  bank,  and  advised  him  as 
to  the  scheme  and  the  agreement  his  com- 
pany had  with  the  Integrity  Trust  Company 
to  accomplish  it  depending,  however,  on 
the  ability  of  the  Vandegrift  Company  to 
get  an  extension  on  their  existing  indebt- 
edness. He  testified  that  he  told  him  that 
all  of  the  $100,000  which  It  was  contem- 
plated raising  would  be  required  for  the 
completion  of  the  road,  and  that  none  of  it 
could  be  applied  to  tlie  Indebtedness  of  the 
Vandegrift  Company.  For  the  purpose  of 
carrying  out  the  proposed  plan,  the  plaintiff 
company,  a  week  later,  on  April  19th,  in^ 
trusted  $47,500  in  the  bonds  of  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company 
to  Mr.  Ely,  a  director  o£  the  company,  and 
the.  chief  officer  of  its  bond  department 
with  instructions  to  take  them  to  Philadel- 
phia, and,  upon  certain  conditions  being 
complied  with,  to  deliver  them  to  the  In- 
tegrity Trust  Company.  Upon  arriving  in 
Pl^lladelphla  Mr.  Ely  learned  tliat  some  of 
the  Indebtedness  of  the  Vandegrift  Company 
was  pressing  for  immediate  payment,  and 
tliat  $7,000  would  be  required  to  meet  these 
claims  to  prevent  a  sale  of  the  bonds  held 
In  pledge  therefor.  Included  among  these 
was  the  overdue  debt  to  the  defendant  bank, 
and  for  the  default  on  which  the  bank  bad 
advertised  at  public  sale  the  following  day 
the  bonds  of  the  West  Chester,  Kennett  & 
Wilmington  Railway  Company  it  held  in 
pledge.  Mr.  Ely  at  once  communicated  by 
phone  this  fact  to  the  plaintiff  company,  and 
asked  permission  to  meet  this  unexpected 
condition  to  t>orrow  $7,000  of  the  Integ- 
rity Trust  Company  by  pledging  10  of  the 
Mobile  bonds  intrusted  to  him.  On  the  fol- 
lowing morning  he  received  authority  from 
the  idalntiff  to  pledge  10  of  these  bonds 
for  this  purpose,  only,  however,  on  certain 
expressed  conditions,  and  with  explicit  in- 
structions in  regard  thereto.  .Instead  of 
observing  these  InBtructions  to  borrow  on 
certain  conditions  the  $7,000  from  the  In- 
tegrity Trust  Company  on  a  pledge  of  the 
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txmds,  wherewitb  to  meet  all  the  pressing 
liabilities  of  ttie  Yandegrlft  Company,  he 
pledged  to  the  Third  National  Bank  two  of 
the  bonds  to  secure  the  sum  of  $1,011.80  inter- 
est on  the  Indebtedness  to  that  company,  and 
three  other  bonds  to  another  bank  for  a  simi- 
lar purpose.  The  Third  National  Bank  would 
consent  to  a  withdrawal  of  the  bonds  from 
sale  on  no  other  terms.  Ely  represented  to 
the  bank  that  the  securities  company  would 
pay  the  interest  In  a  few  days,  but,  the  bank 
requiring  security,  Ely  gave  to  It  the  two 
Mobile  bonds  as  collateral  to  his  promise. 
After  this  had  been  done,  the  Integrity 
Trust  Company  declined  to  release  the  se- 
curltiee  it  held  except  on  payment  of  $7,12)9 
Interest  on  the  Vandegrift  loan  held  by  it 
The  plaintlit  company,  being  advised  of  this 
demand  by  the  Integrity  Trust  Company,  re- 
fused to  comply,  and  the  whole  transao 
tion  failed,  with  no  Other  result  than  that 
the  defendant  bank  had  as  security  for  the 
interest  due  it  on  the  Vandegrift  indebted- 
ness two  of  the  plaintilTs  bonds.  The  plain- 
tiff company  as  soon  as  advised  of  the  ac- 
tion of  Mr.  Ely  in  pledging  these  Mobile 
bonds  repudiated  it  and  demanded  a  return 
of  the  bonda  This  being  declined,  an  action 
of  replevin  was  brought  for  their  recovery, 
resulting  In  a  verdict  for  the  plaintiff. 

[1]  The  questions  raised  on  the  appeal  are 
free  from  difficulty.  The  fact  that  the  bonds 
pledged  were  payable  to  bearer  and  therefore 
negotiable  is  without  significance.  The  de- 
fendant bank  fully  understood  in  dealing 
with  Ely  that  the  latter  was  not  acting  on 
his  own  behalf,  but  as  the  agent  and  repre- 
sentative of  the  plaintiff,  and  that  the  bonds 
he  offered  in  pledge  were  not  his  bonds  but 
belonged  to  the  plaintiff.  So  much  clearly 
appears  from  the  receipt  given  Ely  by  the 
bank  for  the  bonds.  He  had  promised  that 
the  plaintiff  company  would  pay  the  arrear- 
ages of  interest  on  the  Vandegrift  loan  in  a 
day  or  two  If  the  bank  would  withdraw  the 
West  Chester,  Kennett  &  Wilmington  Rail- 
way bonds  from  sale,  and  the  Mobile  bonds 
were  accepted  by  the  bank  as  collateral  to 
this  promise.  However  much  another  who 
had  obtained  the  bonds  Innocently  from  Ely 
might  have  relied  on  the  presumption  of  his' 
ownership  of  them,  all  such  presumption  tn 
the  present  case  was  wholly  overcome  by  the 
facts.  Nor  is  there  anything  in  the  fact  that 
Ely  was  a  director  of  the  plaintiff  company 
and  its  chief  officer  in  charge  of  its  bond  de- 
partment that  can  avail  the  defendant  com- 
pany. In  neither  capacity  had  he  authority 
to  pledge  or  otherwise  dispose  of  the  securi- 
ties or  other  property  of  the  company.  It 
is  too  obvious  for  discussion  that  neither  as 
director  nor  as  manager  of  the  bond  depart- 
ment could  he  bind  the  company  by  an  un- 
authorized promise  to  pay  the  debt  of  an- 
other, even  if  It  were  to  obtain  special  ad- 
vantage to  the  company.  No  more  could  he 
give  title  to  property  belonging  to  the  com- 


pany which  he  pledged  as  collateral  to  such 
promise.  No  presumption  of  authority  arises 
in  such  case.  The  fact  appearing,  as  it  un- 
questionably did,  that  the  bank  knew  it  was 
dealing  wltii  an  agent,  the  burden  was  upon 
it  to  show  the  authority  of  the  agent  to  do 
what  he  did.  It  is  a  universally  recog^nlzed 
doctrine  that,  when  one  deals  with  an  agent, 
be  is  bound  to  ascertain  the  nature  and  ex- 
tent of  the  agent's  authority.  He  may  not 
trust  to  a  mere  presumption  of  authority,  or 
to  any  mere  assumption  of  authority  by  the 
agent;  but  must  trace  the  authority  to  its 
source  if  he  would  be  protected.  Had  the 
bank  done  so  in  this  instance — and  clearly 
it  was  put  upon  inquiry — even  had  it  in- 
spected the  written  instructions  which  Eily 
had  with  him  at  the  time  of  the  transaction, 
it  would  have  discovered  that  the  pledging 
of  the  bonds  for  the  Vandegrift  debt  was 
not  only  unauthorized,  but  in  direct  violation 
of  the  instructions  which  he  had  received. 

[2]  These  instructions  were  admitted  in 
evidence  only  after  the  fact  of  Ely's  agency, 
and  defendant's  knowledge  of  such  fact,  at 
the  time  of  the  transaction,  had  been  made 
to  appear.  There  was  no  error  in  admitting 
the  evidence. 

[3]  Nor  was  there  errof  in  excluding  the 
offers  made  on  part  of  the  defendant  to  show 
by  Bay  that,  when  acting  for  the  plaintiff 
under  written  instructions,  he  sometimes  act- 
ed upon  his  own  discretion,  not  strictly  in 
line  with  the  instructions,  and  that,  when  be 
did  so,  his  acts  were  accepted  by  the  com- 
pany. One^  sufficient  objection  to  these  of- 
fers, to  say  nothing  of  others  quite  as  con- 
clusive, is  that  they  did  not  even  suggest  a 
discretion  extending  to  the  binding  of  the 
company  by  a  promise  to  pay  the  debt  of  an- 
other, and  the  pledge  of  securities  of  the 
company  therefor. 

Upon  a  review  of  the  case,  and  a  careful 
study  of  the  evidence,  we  find  nothing  that 
called  for  a  submission  of  the  case  to  the 
Jury.  There  was  no  issue  of  fact  Ely, 
called  by  the  defendant,  admitted  that  he 
was  without  authority  to  make  or  pledge 
these  bonds  to  the  bank  to  secure  the  interest 
on  the  Vandegrift  loan.  When  asked  the 
question  whether  he  had  such  authority,  his 
reply  was:  "No,  sir ;  that  was  on  my  own 
initiative."  And  again,  when  the  question 
was  repeated,  he  replied:  "No,  sir;  I  was 
only  authorized  to  put  the  bonds  with  the 
Integrity  company  in  order  to  get  the  mon- 
ey." Had  he  observed  his  instructions  and 
aelivered  tiie  bonds  to  the  integrity  com- 
pany upon  failure  of  the  scheme,  the  plain- 
tiff would  have  received  back  all  Its  bonds. 
As  it  Is  $2,000  of  its  bonds,  by  the  unauthor- 
ized act  of  its  agent,  are  held  in  pledge  by 
the  defendant  to  answer  for  a  debt  for  which 
the  plaintiff  was  never  liable.  Thb  only  con- 
sideration passing  from  the  defendant  for  the 
pledge  was  the  delay  for  a  few  days  at  most 
in  selling  its  original  securities.    In  what  we 
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bave  said  we  have  sufficiently  answered  the 
assignments  of  error. 

They  are  orerruled,  and  the  Judgment  Is 
affirmed. 

(115  Md.  260) 

STATB,  to  Uw  of  OAVBB,  y.  OAVER  et  aL 

(Court  of  Appeals  of  Maryland.     April  i, 

19110 

1.  Bonds  (|  4*)— State  as  Obliges. 

The  state  may  not,  without  its  consent,  be 
made  the  obligee  in  a  bond  In  which  it  has 
no  interest,  and  which  is  not  required  by.  law 
to  be  executed. 

[Eld.  Note.— For  other  cases,  see  Bonds,  Cent. 
Dig.  {§  3-6;   Dec.  Dig.  i  i.*] 

2.  Bonds    d    24*)— Delivebt    and    Accept- 
ance. 

As  a  bond  cannot  become  operatiTe  without 
delivery  and  acceptance,  one  running  to  the 
■tate,'  but  not  given  for  its  protection,  or  in 
accordance  with  any  law  requiring  it  to  be  ex- 
ecuted for  the  benefit  of  another,  does  not  be- 
come the  bond  of  the  obligors  to  the  state ; 
there  being  no  one  authorized  to  receive  and 
accept  it  on  behalf  of  the  state. 

IEd«  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  8  24;   Dec.  Dig.  S  24.*1  ' 

3.  Reformation    oj-    Instruments    (i    28*)— 
Bonds— Mistake  as  to  Obliges. 

A  bond  given  to  secure  payment  of  a  sum 
to  a  guardian,  and  which  should  have  been 
made  payable  to  her,  and  was  intended  by  the 
obligors  and  the  tniardian  to  be  so  made,  having 
by  mistake  of  the  draughtsman  been  made  to 
the  state  as  obligee,  but  delivered  to  the  guard- 
ian, or  some  one  for  her,  and  accepted  by  her, 
may  be  reformed,  as  well  against  the  sureties  as 
the  principal. 

[EH.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  101-116;  Dec. 
Dig.  }  2a»] 

Appeal  from  Clrcalt  Court,  Frederick 
County. 

Suit  by  the  State,  to  use  of  Cora  J.  Gaver, 
gnardlan,  against  Harmon  L.  Gaver  and  an- 
other. Judgment  for  defendants.  Plaintiff 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  X,  and  BRIS- 
COE, PEL&JICE,  THOMAS,  and  PATTI- 
SON,  JJ. 

Leo  Weinberg,  for  appellant  Olenn  H. 
Worthlngton,  for  appellees. 

THOMAS,  3.  This  suit  was  brought  in  the 
name  of  the  state  of  Maryland,  for  the  use  of 
Cora  J.  Gaver,  guardian,  against  the  appel- 
lees, as  sureties  on  a  bond  alleged  to  bave 
been  glren  by  them,  and  the  appeal  is  from 
a  judgment  in  favor  of  the  defendants  on  a 
demurrer  to  the  declaration. 

Tbe  first  count  of  the  narr.  alleges  that 
tbe  said  Cora  J.  Gaver  was  appointed  guard- 
ian of  Grace  M.  Main  and  others  by  the  or- 
phans' court  of  Frederick  county  on  the  21st 
of  January,  1903,  and  that  she  duly  qualified 
as  sucb  guardian ;  that  on  the  23d  of  March, 
1905,  she  transferred  to  Joseph  W.  Gaver,  "as 
custodian  and  holder  for  her,"  the  sum  of 
$2,600,  and  that  on  the  same  day  the  said 
"Joseph  W.  Gaver,  as  principal,  and  Harmon 


ti.  Gaver  and  Frederick  W.  Obenderfer,  as 
sureties,  executed  under  their  bands  and 
seal"  the  following  bond:  "Maryland,  sc: 
Know  all  men  by  these  presents  that  we, 
Joseph  W,  Gaver,  Harmon  I* .  Gaver,  and 
Frederick  W.  Obenderfer,  of  Frederick  coun- 
ty, are  held  and  firmly  bound  unto  the  state 
of  Maryland  in  tbe  smn  of  five  thousand 
(^,000)  dollars,  current  money,  to  be  paid  to 
the  state  aforesaid  or  Its  certain  attorney,  to 
which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and 
administrators,  Jointly  and  severally,  firmly 
by  these  presents.  Sealed  with  our  seals,  and 
dated  this  23d  day  of  March  In  the  year  of 
our  Lord,  one  thousand  nine  hundred  and 
fire  Tbe  condition  of  tbe  above  obligation 
is  such,  that  if  the  above  bounden  Joseph  W. 
Gaver  as  custodian  and  holder  of  the  sum 
of  twenty-five  hundred  dollars  (|2,500)  for 
Cora  J.  Gaver,  guardian  to  Grace  M.  Main, 
Oscar  C.  Main,  Nannie  N.  Main,  Roy  EJ.  G. 
Main,  and  Melvin  J.  Main,  heirs  and  repre- 
sentatives of  Jonathan  G.  Main,  late  of  E^ed- 
erick  county,  deceased,  shall  faithfully  ac- 
count with  the  orphans'  court  of  Frederick 
county,  Maryland,  as  directed  by  law,  for  the 
management  of  tbe  property  and  estate  of 
the  Infants  under  her  care,  and  also  shall 
deliver  up  said  property,  agreeably  to  the  or- 
der of  the  said  court,  or  the  directions  of  law, 
and  shall  in  all  respects  perform  the  duty  of 
custodian  and  holder  of  the  funds  of  said 
guardian  to  the  said  Grace  M.  Main,  Oscar 
C.  Main,  Nannie  L.  Main,  Roy  E.  G.  Main, 
and  Melvin  J.  Main,  Infants  as  aforesaid  ac- 
cording to  law,  then  the  above  obligation 
shall  cease — otherwise  it  shall  remain  In  full 
force  and  virtue."  This  count  further  charg- 
es that  the  said  Joseph  W.  Gaver  died  Intes- 
tate on  the  14th  of  November,  1909 ;  that  the 
orphans'  court  of  Frederick  county,  on  the 
petition  of  the  said  Cora  J.  Gaver,  guardian, 
passed  an  order  oh  the  21st  of  December, 
1909,  requiring  the  defendants  and  tbe  ad- 
ministrators of  the  said  Joseph  W.  Gaver  to 
deliver  said  sum  of  $2,500  into  court  to  be 
paid  to  her,  and  that  a  copy  of  said  order 
was  duly  served  on  the  defendants  and  on 
said  administrators,  but  that  the  defendants 
failed  and  refused  to  deliver  up  said  sum  of 
$2,500  as  required  by  said  order. 

The  second  count,  after  alleging  that  the 
said  Joseph  W.  Gaver,  now  deceased,  and 
the  appellees,  "entered  into  and  executed" 
the  bond  set  out  in  the  first  count,  charges 
that  the  appellees  by  said  bond  "obligated 
themselves  •  •  •  for  the  performance  in 
all  respects  of  the  duty  of  the  said  Joseph  W. 
Gaver  as  custodian  and  holder  of  the  funds; 
that  it  was  the  duty  of  the  said  Joseph  W. 
Gaver  as  custodian  and  holder  to  pay  over 
and  deliver  to  said  Cora  J.  Gaver,  guardian, 
when  demand  was  made  therefor,  and,  de- 
mand having  been  made  and  refused,  it  then 
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became  and  was  the  duty  of*  the  appellees, 
"ondeT  the  terms  of  said  bond,  to  deliver  and 
paj"  said  fund  to  said  Cora  J.  Gaver,  guard- 
ian, bat  that  the  appellees  failed  and  refused 
to  pay  same. 

[1]  As  the  bond  sued  on  is  set  ont  In  and 
made  a  part  of  both  counts  of  the  declara- 
tion, the  first  question  to  be  determined  is: 
Can  a  suit  be  maintained  on  It  against  the 
sureties?  It  Is  not  an  official  bond  or  one 
required  by  law  to  be  given.  It  was  not  ex- 
ecuted for  the  protection  of  the  state,  bnt  for 
the  benefit  of  Cora  J.  Oaver,  guardian.  The 
state,  therefore,  has  no  Interest  In  the  bond, 
and  it  is  conceded  that  there  is  no  statute 
authorizing  such  a  bond  to  be  made  payable 
to  the  state.  In  the  case  of  Klersted  et  al. 
V.  State,  1  GUI  ft  3.  231,  the  bond  was  exe- 
cuted to  the  state  of  Maryland  by  an  appli- 
cant for  the  benefit  of  the  insolvent  laws. 
The  statute  required  the  bond  to  be  given, 
but  did  not  authorize  it  to  be  taken  in  the 
name  of  the  state,  and  it  was  contended  that 
the  state  could  not,  therefore,  maintain  a  suit 
on  it  The  court  in  disposing  of  this  conten- 
tion said:  "The  first  and  chief  question  aris- 
ing out  of  them  Is  a  consideration  whetner 
actions  can  be  maintained  on  these  obliga- 
tions, inasmuch  as  they  have  been  taken  In 
the  name  of  the  state  of  Maryland,  and  no 
express  authority  is  giv^i  by  law  so  to  take 
them.  Act  1805,  c.  110,  is  the  first  general 
insolvent  law  enacted  In  this  state,  to  which 
there  have  berai  many  supplements;  and 
since  then  various  insolvent  acts  to  suit  the 
situation  of  the  city  and  county  of  Baltimore 
hare  been  passed.  .  Ail  have  been  examined 
by  the  court,  as  well  as  some  In  favor  of  In- 
dividuals, before  and  since  1805.  In  none 
of  those  acts  is  there  any  specific  provision 
for  taking  these  bonds  of  the  insolvents  in 
the  name  of  the  state,  although  by  the  act  of 
1805,  and 'Several  other  acts,  the  courts.  Judg- 
es, and  commissioners  ar^  to  take  of  the  im- 
prisoned debtors  at  the  time  of  their  discharge 
bonds  conditioned  for  their  appearance  to  an- 
swer the  allegations  of  their  creditors  In  pen- 
alties to  be  prescribed,  and  with  security  to 
be  approved  of  by  them.  Notwithstanding  the 
manner  of  taking  these  bonds  is  nowhere  spe- 
clflcally  directed,  we  are  assured  upon  full 
Inquiry  that  they  have  been  invariably  pass- 
ed to  the  state  of  Maryland  for  more  than 
20  years  past,  whether  taken  by  the  courts, 
the  Judges,  or  the  commissioners  of  Insolvent 
debtors  for  the  city  and  county  of  Baltimore. 
What  has  produced  this  uniformity  it  is  not 
easy  to  say,  unless  It  has  been  brought  about 
by  Implidtiy  following  the  example  of  the 
courts  and  Judges  upon  whom  it  first  devolv- 
ed to  execute  these  acts  of  assembly.  As  no 
person  was  designated  in  whose  name  the 
bonds  were  to  be  given,  it  Is  probable  the 
courts  and  Judges  were  prompted  to  the 
course  pursued  by  the  consideration  that 
the  law  in  this  particular  could  not  be  exe- 
cated  without  an  obligee  was  supplied  by 


them,  and  by  reflecting  that  for  permanency 
and  convenience  none  could  be  selected,  more 
suitable  than  the  state  itself,  to  which  all 
official  bonds  were  given,  and  other  kinds  of 
bonds,  where  a  multiplicity  of  persons  are 
concerned.  And  It  may  be  that  they  were 
conducted  to  this  resolution  by  reasoning  up- 
on the  supposed  intention  of  the  Legislature 
that  these  bonds  should  be  taken  in  the  name 
of  the  state  from  the  fourth  section  of  the  act 
of  1805  (chapter  110),  which  directs  the  trus- 
tees of  insolvents  to  give  bond  to  the  state. 
Whatever  may  have  led  to  the  practice,  its 
consistency  fully  established  the  cotempora- 
neous  construction  of  the  first  act  in  this  sys- 
tem of  laws,  and  we  think  It  has  too  long 
obtained  to  be  at  this  time  shaken  and  dis- 
turbed. And  we  further  think  that,  to  pro- 
mote the  execution  of  similar  legislative  pro- 
visions, it  may  be  well  received  as  a  settled 
rule  for  the  government  of  our  courts  of 
Justice  that  obligations  in  which  many  per- 
sons are  interested  be  taken  In  the  name  of 
the  state  of  Maryland,  whenever  the  law  is 
silent  In  naming  the  obligees  to  whom  they 
are  to  be  given."  In  the  case  of  Ing  v.  State, 
8  Md.  287,  the  suit  was  on  an  appeal  bond, 
and.  In  reply  to  the  objection  that  it  was 
not  properly  brought  in  the  name  of  the 
state,  Chief  Judge  Le  Grand  said:  "The  sev- 
enth section  of  Act  1835,  c.  380,  provides  that 
when  any  county  court,  as  a  court  of  equity, 
shall  require  bond,  with  or  without  security, 
to  be  given  in  any  case,  and  the  parties  con- , 
cemed  therein  shall  be  numerous,  or  It  shall ' 
for  other  reasons  appear  proper  to  the  court 
to  take  bond  in  such  form,  such  bond  may  be 
taken  In  flie  name  of  the  state  as  obligee, 
and  be  sued  by  any  person  interested  as  pub- 
lic bonds  may;  and  even  prior  to  the  pas- 
sage of  the  act  of  1835  the  Court  of  Appeals 
held  in  Klersted  v.  State,  1  Gill  ft  J.  231, 
that  the  uniform  practice  for  20  years  al- 
lowed persons  Interested  to  bring  suits  on 
bonds  taken  In  the  name  of  the  state,  al- 
though the  acts  of  Assembly  under  which 
they  are  required  to  be  executed  contain  no 
specific  provision  for  making  them  to  the 
state,  or  give  to  the  party.  In  langun.sre,  the 
right  to  sue.  These  references  are  sufficient 
to  show  the  suit  was  properly  brought."  In 
the  case  of  State  v.  Norwood,  12  Md.  177,  the 
suit  was  brought  in  the  name  of  the  state 
on  a  bond  given  to  the  state  by  the  "clerk  of 
the  court  of  common  pleas  for  the  city  of 
Baltimore,"  and  It  was  insisted  by  the  de- 
fendants that  It  could  not  be  maintained  un- 
less the  equitable  plaintiff  could  show  that 
he  had  obtained  authority  from  the  state  for 
that  purpose.  The  court,  after  quoting  from 
the  cases  we  have  cited,  said:  "The  laws 
which  provide  for  the  execution  of  bonds 
similar  to  the  one  before  us  do  not  require 
them  for  the  purpose  of  protecting  the  rights 
of  the  state  alone.  They  are  also  designed  to 
secure  the  faithful  performance  of  official 
duties,  in  the  discbarge  of  which  indlTlduals 


Digitized  by 


Google 


MOi 


STATE  T.  OkAVEB. 


893 


and  eoTporatlona  baye  a  deep  Interest,  and 
tberefore  they  ahould  bave  the  privilege  of 
suing  BQCb  bonds  for  Injuries  snstained  by 
tbem  through  the  negligence  or  malconduct 
of  the  oflScers.  Snch  doctrine  In  regard  to 
pnblle  offlclal  bonds  we  consider  as  having 
been  long  established  in  Maryland,  whatever 
may  be  the  law  elsewhere.  And,  entertain- 
ing these  views,  we  cannot  agree  with  the 
defendants'  counsel  in  supposing  the  present 
equitable  plaintiffs  could  not  institute  this 
suit,  because  they  had  not  obtained  authority 
from  the  state  for  that  purpose.  ' 

These  cases  hold  that  where  a  bond  is  re- 
quired by  law,  and  the  statute  does  not  spec- 
ify to  whom  It  shall  be  made  payable.  It 
may,  wbere  many  persons  are  Interested, 
be  taken  in  the  name  of  the  state,  and  that 
suit  may  be  brought  on  it  by  those  for 
whose  protection  It  la  required,  without  ob- 
taining the  authority  of  the  Btate  for  that 
purpose.  In  such  cases  the  party  for  whose 
use  the  suit  was  brought  Is  regarded  as  the 
real  plalntifT,  although,  strictly  and  techni- 
cally speaking,  the  state  is  the  plahttiff. 
But  we  have  been  unable  to  find  any  au- 
thority for  the  proposition  that  the  state 
may  without  Its  consent  be  made  the  obligee 
In  a  bond  In  which  It  has  no  interest,  and 
which  Is  not  required  by  law  to  be  executed. 
In  the  case  of  United  States  v.  Pumphrey,  11 
APP>  D-  0.  44,  the  boi^d  was  given  to  the 
United  States  and  approved  and  accepted  by 
the  Commissioner  of  Indian  Affairs  for  the 
faithful  performance  of  contracts  of  one  of 
the  obligors  with  certain  Indiana.  The  court, 
after  holding  that,  notwithstanding  the  bond 
was  not  Teqnlred  by  any  statote,  the  United 
States  may,  "as  a  body  politic,  within  the 
sphere  of  ttie  constitutional  powers  conferred 
upon  them  and  through  the  Instrumentality 
of  the  proper  department  to  which  these 
powers  are  confided,  enter  into  contracts  not 
prohibited  by  law,  when  appropriate  to  the 
just  exercise  of  those  powers,"  said:  "It 
may  be  conceded,  however,  that,  if  the  Unit- 
ed States  had  no  special  power  of  supervi- 
sion and  control  over  the  privileges  and  in- 
terests of  these  Indians  as  such,  the  bond 
would  be  invalid;  for  the  United  States  can- 
not assume  guardianship  of  an  indirldual 
and  make  contracts  concenUng  his  private 
affairs  that  they  may  enforce,  or  that  he  even 
might  enforce  for  his  own  benefit,  as  can  be 
done  in  some  instances  by  a  third  person,  in 
the  case  of  a  contract  made  between  others 
for  his  express  benefit,  or  to  which  he  may, 
in  some  proper  manner,  be  privy.  It  fol- 
lows, then,  that  the  right  of  the  United 
States  to  recover  by  virtue  of  this  bond  eith- 
er to  the  extent  of  their  own  damage  Incur- 
red in  the  return  of  the  'Indians  to  their 
reservation,  or  for  the  benefit  of  the  Indians 
themselves,  to  the  extent  of  the  special  dam- 
ages sustained  by  them  through  the  breach 
of  their  contracts  as  named  in  the  bond,  must 
depend  upon  the  nature  of  the  relations  of 
■aid  Indians  to  the  government,  its  powers 


of  control  over,  and  Its  dntlea  and  obllgationt 
to  them."  And  in  the  case  of  State  v.  Shir- 
ley, 23  N.  0.  697,  suit  was  instituted  In  the 
name  of  the  state  of  North  Oarolina  at  the 
relation  of  one  Braddy  on  a  constable's  bond. 
The  court  held  that  the  constable  had  not 
be^n  lawfully  appointed,  that  the  magis- 
trate who  received  the  bond  had  no  authority 
as  such  to  accept  it,  and  that  there  could  be 
no  Judgment  at  law  upon  the  bond.  Justice 
Gaston  in  that  case,  after  referring  to  cases 
"in  which,  without  evidence  of  formal  ao- 
c^tance  obligations  made  directly  to  a  states 
or  to  the  United  States,  for  the  payment  of 
money  or  the  performance  of  other  duties 
due  to  them  in  their  corporate  capacity, 
have  been  upheld  as  bonds  on  the  ground  of 
presumed  acceptance,"  said:  "The  instru- 
ment before  us  does  not  profess  to  be  made 
for  the  benefit  of  the  state  as  sudi.  It  is 
avowedly  made  to  secure  the  interests  of 
all  persons  who  shall  Intrust  the  defendant 
Shirley  with  the  collection  of  debts,  and 
made  to  the  state  as  a  trustee  for  these  per- 
sons. True,  the  state  may  be  said  In  com- 
mon parlance  to  have  an  interest  In  the 
faithful  performance  of  these  duties,  because 
the  performance  of  them  is  for  the  advance- 
ment of  right  But  the  state  has  not  an  In- 
terest therein  in  Its  proper  character  as  a 
state.  If  individuals  may,  without  permis- 
sion, thus  make  the  state  their  trustee,  what 
limit  can  be  set  on  the  exercise  of  this  lib- 
erty? Why  may  not  every  one — every  firm, 
every  volnntary  association,  every  corporate 
body,  nay,  every  foreign  state,  should  they 
choose — ^take  engagements  for  the  protection 
of  their  Interests  in  the  name  of  the  state? 
If  this  be  done.  Is  it  not  manifest  that  the 
state  may  become  involved  In  responsibilities 
and  duties,  wholly  alien  from  the  legitimate 
purposes  of  government,  and  its  honored 
name  may  be  bandied  about  in  the  contests 
of  private  litigants,  like  the  John  Doe  and 
Richard  Roe  In  an  action  of  ejectment?" 

[2]  Independent  of  the  question  of  the 
right  .of  individuals  to  make  the  state,  with- 
out Its  consent,  the  obligee  in  bonds  execut- 
ed for  their  private  ends,  there  is  a  more 
serious  objection  to  the  instrument  sued  on 
in  this  case.  Every  bond,  in  order  that  it 
may  be  a  binding  obligation,  must  not  only 
be  executed  by  the  obligors  but  must  be  de- 
livered, and  it  must  be  accepted  by  the  obli- 
gee. Bac.  Abr.  Obligations  C.  Statutory 
or  offlclal  bonds  made  payable  to  the  state 
cannot  become  effective  until  they  are  ac- 
cepted by  those  duly  authorized  to  accept 
them.  Where  they  are  made  payable  to  the 
persons  for  whose  protection  they  are  re- 
quired, the  approval  and  filing  takes  the 
place  of  delivery,  and  the  assent  of  the  obli- 
gee is  not  required.  It  is  said  in  Murfree 
on  Official  Bonds,  |  46,  that  where  a  bond 
is  made  payable  to  the  state,  "not  to  sub- 
serve any  Interest  of  the  state,  but  as  trustee 
for  others,"  the  bond  "does  not  become  opera- 
tive at  all  until  it  has  been  duly  accepted 
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by  the  state  acting  throngb  Its  appropriate 
and  duly  accredited  agents."  In  the  case  of 
State  r.  Shirley,  supra,  the  court  said :  "But 
the  magistrate  who  received  this  bond  In 
behalf  of  the  state  acted  wholly  without  au- 
thority. He  not  only  had  no  express  delega- 
tion of  power  to  talse  It,  but  he  was  acting 
altogether  without  his  official  sphere  In  re- 
lation to  the  subject-matter.  His  acceptance 
of  the  instrument  imparted  to  It  no  more  va- 
lidity than  It  would  have  received  from  the 
acceptance  of  any,  the  humblest,  Individual 
In  the  land."  In  the  case  of  Harris  v.  Reg- 
ester,  70  Md.  109, 16  Atl.  386,  an  appeal  bond 
given  to  the  appellees  as  obligees  was  execut- 
ed with  only  one  surety,  and  the  court  held 
that  it  was  not  such  a  bond  as  the  statute 
required,  and  that  "the  approval  of  the  bond 
by  the  clerk  gave  It  no  additional  eflSclency, 
because  It  was  not  such  a  bond  as  he  was  au- 
thorized to  approve  upon  an  appeal  from  a 
final  Judgment."  After  stating  that  "whilst 
the  bond  did  not  conform  to  the  statute,  it 
by  no  means  follows  that  It  might  not  have 
been  a  good  voluntary  bond,  had  it  met  the 
other  requirements  necessary  to  give  validity 
to  Instruments  of  that  character,"  Judge 
McSherry  further  said:  "In  the  case  now 
before  us,  had  the  bond  sued  on  been  deliv- 
ered to  the  appellees  by  the  obligors,  we 
have  no  doubt  whatever  that  it  could  have 
been  recovered  on  upon  proof  of  a  breach 
of  Its  condition.  But  delivery  Is  an  In- 
dispensable requisite  to  the  validity  of  a  vol- 
untary bond.  It  must  be  delivered  by  the 
party  whose  bond  It  Is  to  the  other  (Bac. 
Abr.,  Obligations  C),  though  the  delivery  and 
acceptance  may  be  by  attorney.  In  statutory 
bonds  the  approval  and  filing  take  the  place 
of  delivery.  The  law  does  not  in  such  case 
require  the  assent  of  the  obligee.  Burgess 
V.  Lloyd,  7  Md.  178.  The  bond  In  this  case 
was  not  delivered  to  the  obligees  or  to  any 
agent  or  attorney  of  theirs.  It  was  never  In- 
tended to  be  so  delivered.  Its  delivery  to 
the  clei^  was  not  such  a  delivery  as  to 
make  It  a  valid  voluntary  bond,  because  he 
was  not  the  agent  of  the  obligees  and  he 
did  not  receive  the  bond  in  any  such  capacity. 
There  was  therefore,  in  fact  no  legal  deliv- 
ery of  the  bond  at  all,  and  It  did  not,  as  It 
could  not  without  delivery,  become  binding 
on  the  surety  as  a  voluntary  obligation." 
In  the  case  of  State  v.  Oden,  2  Har.  &  J. 
108,  note,  the  defendant  executed  his  bond 
to  the  state  for  a  sum  due  J.  S.  The  bond 
was  presented  to  the  agent  of  the  state  who 
refused  to  accept  It  Suit  was  brought  on 
the  bond  In  the  name  of  the  state  for  the 
use  of  J.  S.,  and  the  general  court  held  that 
It  was  not  the  deed  of  the  defendant  In 
the  case  at  bar  the  bond,  as  we  have  said, 
was  not  given  for  the  protection  of  the 
state,  or  In  accordance  with  any  law  requir- 
ing it  to  be  executed  for  the  benefit  of  the 
equitable  plalntui.  No  one  was  authorized 
to  receive  and  accept  it  on  behalf  of  the 
state,  the  obligee,  and,  as  it  could  not  become 


operative  without  delivery  and  acceptance. 
It  Is  not  the  bond  of  the  appellees  to  the 
state.  See,  In  addition,  to  the  cases  cited 
above.  Burgess  v.  Lloyd,  7  Md.  178;  Brown 
V.  Murdock,  16  Md.  521;  State  v.  Jarrett 
17  Md.  309. 

[S]  It  appears,  however,  from  the  allega- 
tion of  the  uarr.  and  from  the  terms  of  the 
bond  that  Joseph  W.  Gaver  received  from  the 
equitable  plalutlft  the  sum  of  $2,500,  which 
belonged  to  her  as  guardian  of  Grace  M. 
Main  and  others,  and  that- the  bond  was  giv- 
en to  secure  the  payment  of  said  sum  to  the 
guardian.  Under  such  circumstances,  the 
bond  should  have  been  made  payable  to  the 
guardian,  and  was  no  doubt  Intended  to  be  so 
made,  as  It  was  evidently  given  to  secure  to 
her  a  sum  for  which  she  was  bound  to  ac- 
count If  it  was  the  intention  of  the  obligors 
and  the  guardian  to  have  the  bond  made  pay- 
able to  her,  and  through  the  mistake  of  the 
draughtsman  It  was  given  to  the  state  as 
obligee,  and  It  was  delivered  to  the  guardian, 
or  to  some  one  for  her,  and  she  accepted  it 
believing  that  it  was  payable  to  her,  there  is 
no  reason  why,  upon  a  proper  bill  filed,  a 
court  of  equity  could  not  correct  the  mistake, 
reform  the  bond  so  as  to  make  it  conform  to 
the  intention  of  the  parties,  and  enforce  it 
against  the  obligors.  In  the  case  of  Cooke  v. 
Husbands,  11  Md.  492,  the  draughtsman  of 
the  deed  testified  that  be  "received  instruc- 
tions as  to  the  Interest  intended  to  be  con- 
veyed by  the  deed,  and  it  was  Intended  to 
convey  thereby  the  Interest  which  each  (par- 
ty to  the  deed)  actually  had  at  the  time,  and 
not  what  either  might  acquire  by  the  death 
of  the  other,"  and  that  he  "thought  that  the 
deed  only  conveyed  that  interest  and  would 
think  so  now  but  for  the  doubts  of  counsel." 
The  court  said  In  reference  to  that  evidaice: 
"Now,  what  other  construction  can  this  lan- 
guage receive  than  this,  that  he  was  instruct- 
ed to  prepare  a  deed,  conveylHg  a  certain  In- 
terest In  the  property,  and,  by  mistake,  made 
it  to  embrace  a  greater  interest  than  the 
parties  intended?"  And  held  that  the  deed 
should  be  reformed.  In  a  note  to  Wood  v. 
Patterson  et  al.,  4  Md.  Gb.  335,  and  in  34 
Gyc.  p.  910,  b,  and  p.  915,  d,  many  cases  are 
collected  showing  under  what  circumstances 
deeds  and  other  Instruments  may  be  re- 
formed. It  Is  stated  in  24  Ency.  of  Law,  654, 
that  "a  written  instrument  may  be  corrected 
by  supplying  the  omission  of  the  name  of  a 
party,  or  Inserting  provisions  which  have 
been  omitted.  Similarly,  where  a  party  of 
the  consideration  Is  omitted,  it  may  be  in- 
serted, or  the  omission  of  a  seal  itaay  be  bui>- 
plied.  Where  the  name  of  a  party  Is  incor- 
rectly set  forth,  the  correct  name  may  be  sul>- 
stituted.  or  the  name  of  the  true  party  may 
be  substituted  for  a  name  inserted  by  mis- 
take." And  on  page  656  it  la  said:  "Equity 
may  reform  Instruments  against  sureties  as 
well  aa  against  principals."  In  Murfree  on 
Official  Bonds,  §  445,  the  author  says:  "It  is 
a  well-known  power  of  ooorta  of  equity  to 
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reform  trrefular  and  defective  obligations 
and  other  Instruments,  and  Its  Jurisdiction  In 
this  regard  haa  been  very  freely  exercised." 
In  the  case  of  Nelnlnger  v.  State,  50  Ohio 
St  394,  34  N.  B.  633,  40  Am.  St  Rep.  674,  the 
name  of  the  party  making  the  complaint  In 
a  bastardy  case  was  Inserted  in  the  recog- 
nizance as  "Maggie  Eyne"  Instead  of  "Mag- 
gie Cross,"  and  the  Supreme  Court  of  Ohio 
said:  "After  a  careful  and  somewhat  extend- 
ed examination  of  the  question,  we  hare  ar- 
rived at  the  conclusion  that  a  written  instru- 
ment executed  by  a  surety,  which  by  mistake 
fails  to  express  the  actual  agreement  and 
Intention  of  the  parties,  may  be  reformed 
upon  parol  proof,  like  other  written  instru- 
ments, and  then  enforced  against  the  sure- 
ty; and  such  mistake  and  the  actual  agree- 
ment may  be  established  by  parol  proof." 
The  same  principle  was  applied  in  the  case  of 
Henkleman  v.  Peterson,  154  III.  419,  40  N.  E. 
359,  where  by  mistake  no  seals  were  attached 
to  an  injunction  bond,  and  the  court,  after 
a  careful  review  of  the  authorities,  stated: 
"In  principle  we  can  see  no  difference  In  the 
reformation  of  an  instrument  to  make  it  ex- 
press the  Intention  of  the  parties  whether  a 
surety  is  a  party  to  it  or  not  The  considera- 
tion that  extends  to  the  principal  also  ex- 
tends to  the  surety.  The  rights  of  the  obligee 
are  the  same  as  to  each,  and  each  owes  him 
the  same  duty.  The  bond  in  this  case,  with 
the  evidence  in  the  record,  clearly  shows  it 
was  intended  to  be  sealed,  and  made  a  suf- 
ficient bond.  Its  recitals  carry  conviction 
that  such  was  the  intent  Nether  Ignorance 
of  fact  nor  law  could  be  relied  on  to  show 
the  contrary,  and  to  declare  an  intent  not 
to  seal  the  same  would  be  a  declaration  of 
an  intentional  fraud.  In  such  condition  of 
the  record  the  court  should  liaye  decreed  a 
reformation  of  the  instrument"  In  the  case 
of  Smith  T.  Allen  et  al.,  1  N.  J.  Eq.  4S,  21 
Am.  I>ec  83,  the  contention  was  that  the 
condition  of  the  bond  which  was  sought  to 
be  reformed  was  larger  than  the  statute  re- 
quired  or  authorized,  and  that  therefore  the 
bond  was  void,  but  the  court  held,  quoting 
from  the  syllabus:  "Wlien  the  proof  of  a 
mistake  Is  full  and  satisfactory,  equity  will 
relieve,  even  against  securities,  and  that  as 
well  where  the  complainant  seeks  relief  af- 
firmatively, on  the  ground  of  the  mistake,  as 
where  the  defendant  sets  it  up  to  rebut  an 
equity."  In  the  very  recent  case  of  .^tna 
Indem.  Co.  v.  Bailway  Co.,  112  Md.  389,  76 
Ati.  251,  136  Am.  St  Bep.  389,  this  court, 
speaking  through  Chief  Judge  Boyd,  said: 
"We  can  have  no  special  difficulty  about  the 
right  of  an  obligee  to  have  a  bond  corrected 
In  equity,  even  against  a  surety,  when  the 
principal  has  by  mere  oversight  not  executed 
It,  after  it  is  given  to  the  principal  by  the 
surety  to  be  executed  and  delivered  to  the 
obligee,  provided,  of  course,  the  circumstanc- 
es are  such  as  would  Justify  a  court  of  equi- 


ty In  reforming  an  Instrument  of  writing. 
If  a  surety  executes  such  a  bond,  and  gives 
it  to  the  principal  to  be  executed  by  him, 
and  then  to  deliver  It  to  the  obligee,  and  the 
principal  does  so  deliver  it,  having  simply 
overlooked  the  fact  that  he  had  not  executed 
it,  and  the  obligee,  believing  It  was  properly 
executed  and  not  observing  that  it  had  not 
been  by  the  principal,  placed  It  away  for 
safe-keeping  with  Its  papers,  all  three  parties 
believing  it  had  been  regularly  executed  and 
intending  that  it  should  be.  It  would  be  a 
confession  of  a  very  limited  power  to  do  Jus- 
tice, if  a  court  of  equity  would  have  to  ad- 
mit that  it  could  not  require  the  bond  to  be 
put  in  the  shape  it  was  intended  and  believed 
\o  be  by  all  the  parties,  merely  because  one 
of  them  was  a  surety.  But  we  do  not  under- 
stand the  powers  of  a  court  of  equity  to  be 
so  restricted."  In  each  of  the  last  four 
cases  referred  to  in  this  connection  the  court 
dtes  with  approval  the  case  of  Wiser  v. 
Blachly,  1  Johns.  Ch.  (N.  Y.)  607,  where  the 
bond  given  by  a  g^uardlan  was  taken  in  the 
name  of  the  people.  Instead  of  the  Infant 
and  where  Chancellor  Kent  said:  "But  as  to 
the  main  point  in  the  case,  whether  the  sure- 
ty is  to  be  holden  though  the  bond  was  taken 
In  the  name  of  the  people  Instead  of  the  name 
of  the  infant,  I  have  no  difficulty  in  saying 
that  it  is  within  the  ordinary  Jurisdiction  of 
this  court  to  correct  such  a  mistake  by  hold- 
ing the  party  according  to  his  original  in- 
tention, and  to  consider  the  bond  as  taken 
to  the  infant  Where  the  Intention  is  mani-  ' 
fest,  this  court  will  always  relieve  against 
mistakes  in  agreements.  2  Atk.  203;  1  Ves. 
317.  The  case  cited  from  Precedents  In 
Chancery  shows  that  the  court  wUl  do  It  In 
the  case  of  a  surety.  Here  it  is  admitted  In 
the  answer,  and  the  bon^  itself  Is  conclusive 
proof,  that  Vail  intended  to  bind  himself  as 
security  for  Blachly,  the  guardian;  and 
whether  the  bond  was  taken  in  the  name  of 
the  infant,  or  in  the  name  of  the  people  in 
trust  for  the  Infant,  it  is  but  matter  of  form 
and  not  of  substance.  It  would  be  intoler- 
able tliat  such  a  mistake  should  prejudice  or 
destroy  the  rights  of  the  Infant" 

It  follows  from  what  we  have  said  that 
there  was  no  error  in  the  ruling  of  the  court 
below  on  the  demurrer,  and  that  the  Judg- 
ment appealed  from  must  therefore  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 


(US  Md.  162) 
WILSON  V.  KELSO. 

(Court  of  Appeals  of  Maryland.     Feb.  24, 
1911.) 

1.  JuDGMBHT  (S  286*)— Motion  in  Abbiht— 
Detects  in  ajud  Objections  to  Verdict. 
Where  the  court,  upon  agreement  of  coun- 
sel, ordered  the  clerk  to  take  the  verdict,  and 
the  clerk  refused  to  receive  a  verdict  "for  plain- 
tiff and  asseas  the  damages  at  the  full  amount," 
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•ad  dlTCctod  the  Jury  to  letarn  to  the  ju 
room  and  state  the  amount  of  damages,  wU( 
ther  did  in  a  verdict  for  the  plaintiff,  assessing 
his  damages,  which  verdict  was  received  and 
recorded,  aa  objectioo  that  the  clerl4  had  no 
power  to  order  the  jury  to  correct  the  form 
of  the  verdict  goes  merely  to  the  correction  of 
an  informality,  and  will  not  support  a  mo- 
tion in  arrest  of  judgment,  which  lies  only  for 
substantial  error  aMMtrent  ui>on  the  face  ot  the 
record. 

[Ed.   Note.— For  other  cases,  see  Jadgment, 
Gent  Dig.  {  467;  Dec  Dig.  t  288.*] 
2.  Appeal  and  Bbbob   ({  1010*)— Habicuess 

Ebbob — RuLiNa  OH  Deuxjbkkb. 

In  an  action  on  a  note  by  an  Indbrsee,  it 
was  harmless  error  to  sustain  a  demurrer  to  a 
special  plea  setting  up  that  the  payee  of  a  itote 
did  not  indorse  the  note  to  the  plaintiff,  and 
that  tlie  signature  thereon  was  not  their  sia- 
nature,  nor  made  by  their  authority,  properly 
sustained;  the  matter  set  up  being  avauabte 
under  the  general  issue,  also  pleaded. 
'  [Ed.  Note.— For  other  cases,  «ee  Appeal  and 
Error,  Cent  Dig.  ({  4080-4105:  Dec.  Die  I 
1040.'] 

t.  BiLu  AND  NoTBS  a  460*)— AonoK— Pab- 

TIKS  DxrENDANI-^OIRDEB. 

Under  the  general  role  that,  where  an  ob- 
ligation is  joint  and  several,  it  cannot  be  treat- 
ed as  several  aa  to  some  of  the  obligors  and 
joint  as  to  the  rest,  but  that  the  plaintiff'  mast 
proceed  either  severally  against  each  or  jointly 
against  all,'  as  modified  by  Code  Pub.  Gen. 
Laws  1904,  art  SO,  |  2,  no  person  can  Insti- 
tute more  than  one  suit  on  a  joint  and  several 
note  when  the  malcers  are  alive  and  reside  in 
Vm  same  county ;  and  the  holder  of  a  joint  and 
several  note  who  dismisses  ss  to  all  the  de- 
fendants save  one  elects  to  pursue  his  remedy 
against  tliat  defendant  alone. 

[B;d.   Note.— For  other  cases,  see   Bills  and 
Kotes,  Cent  Vig.  M  1434-1443;    Dec.  Di«.  f 
4B0.*i 
4.  PLEAonro  (i  888*)— Vabiahok— Hatxbial- 

HT. 

While  evidence  most  correspond  to  the 
allegations  contained  in  the  pleadings,  there  can 
be  no  variance  unless  there  be  a  disagreement 
between  the  allegation  and  the  proof  in  some 
matter  which  inlaw  is  essential  to  the  charge 
or  claim. 

[Ed.    Note. — For    other   cases,    see    Pleading 
Cent  Dig.  fi  1305-1808;   Dec.  Dig.  |  388.*] 

8.  Bills  akd  Notes  (i  489*)— AonoRS— Va- 

■iancb. 

In  an  action  on  a  joint  and  several  note, 
where  the  holder  dismisses  as  to  all  the  makers 
save  one,  and  elects  to  hold  that  one  separately 
liable,  the  introduction  of  the  note  as  evi- 
ieaet  of  the  defendant's  separate  liability  is 
not  a  variance,  tfapu^h  the  note  shows  that 
there  were  other  joint  and  several  makers 
whom  the  holder  might  have  sued. 

[Ed.   Note.— For  other   cases,   see   Bills   and 
Notes.  Cent  Dig.   H  1587-1642;    Dec.   Dig.  { 

CPbinoipal  and  AoKfT  (f  22*)— BStiderck 
or  AoKNOT— Dbclaratiohb  or  Aokitt  De- 

PENDEXT     Oir     ADlflSfilON      Or     OlHEB     EVI- 
DENCE. 

Agency  cannot  be  shown  br  the  declara- 
tions of  the  agent,  such  declarations  not  being 
admissible  to  bind  the  principal  nntil  the  a^n- 
cy  is  first  clearly  estaMished. 

[BU.   Note.— For   other   cases,   see   Principal 
and  Afent,  Cent  Dig.  f  40;   Dec  Dig.  I  ZL*] 

T.  Bnxa  and  Notes  H  497*)— Action— Bub- 
den  or  FBOor. 

Under  the  express  provisions  of  Code  Pub. 
a«n.  Laws  1904,  art  13,  (  78,  every  holder  of 


a  negotiable  nota  la  prima  fade  a  holder  in 
due  course,  bu^  when  a  defect  in  the  title  of 
his  transferror  is  shown,  the  burden  is  on  him 
to  prove  that  he,  or  some  person  under  whom 
he  claims,  aoguired  the  title  as  a  holder  in  duo 
course.  Section  75  provides  that  to  constitut* 
notice  of  an  infirmity  in  an  instrument,  or  a  de- 
fect in  the  title  of  the  person  negotiating  it, 
the  transferee  most  have  actual  knowledge  ot 
the  infirmity  or  defect  or  knowledge  of  snch 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  fftith.  Beld  that  wliere  de- 
fendant In  an  action  on  a  note  by  an  indorsee 
offered  evidence  that  the  signatures  of  some  of 
the  makers  of  the  note  were  obtained  by  the 
fraud  of  the  payee,  it  was  incumbent  upon  the 
plaintiff  to  prove  that  he  took  the  note  m  good 
raith  for  value  and  before  maturity,  and  withp 
ont  any  actual  knowledge  ot  any  infirmity  or 
defect  m  the  instrument 

{Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {S  1675-1687;  Dec  Dig.  f 
497.*J 

8.  TbiaI.     (J     260*)— iNSTBXTOnONB— INBTBUO 

TI0N8  Albeadt  Oiten. 

A  requested  instruction  is  properly  refused 
where  the  question  presented  has  been  fully 
covered  by  an  instruction  already  given. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  651-659;   Dec  Dig.  i  260.*] 

Appeal  from  Circuit  Court;  Waahliigtrai 
County;  M.  L.  Eeedy,  Judge. 

Action  by  Scott  Kelso  against  E^nds  B. 
Wilson.  Judgment  (or  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  defendant's  fifth  iwayer  was  granted, 
and  his  first,  second,  tblrd,  fourth,  and  slxtb 
prayers  were  granted,  with  modifications  as 
follows: 

"(1)  The  defendant  by  bis  attom^s  prays 
the  court  to  Instruct  the  jury  that  If  th^ 
find  from  the  evidence  that  H.  P.  Reynolds 
&  Co.  obtained  the  note  sued  on  by  fraud, 
and  that  the  i^alntiff  had  actual  knowledge 
of  such  fraud  before  he  purchased  and  paid 
for  the  said  note,  that  then  their  TenUct 
must  be  for  the  defmdant 

"(2)  And  further  prays  the  court  to  in- 
struct the  jury  that  if  they  find  the  note 
sued  on  was  in  fact  obtained  by  H.  P.  R^n- 
olda  &  Co.  by  fraud  that  then  the  burden  of 
proof  is  on  the  plaintiff,  and  it  Is  incumbent 
on  him  to  show  that  he  acquired  and  paid 
for  the  same  In  good  faith  for  value  before 
maturity  without  actual  knowledge  of  any 
infirmity  or  defect  in  the  title  of  the  per- 
sons negotiating  it  to  the  plaintiff. 

"(3)  And  farther  prays  the  court  to  In- 
struct  the  jury  that  If  they  find  from  the 
evidence  that  the  note  sued  od  was  obtained 
from  the  signers  of  the  note  by  fraud,  and 
that  the  plaintiff  had  actual  knowledge  of 
such  fraud,  or  had  knowledge  of  such  facts 
that  this  action  in  taking  the  note  amounted 
to  bad  faith,  that  then  their  TO'dlct  must  b« 
for  the  defendant 

"(4)  And  further  prays  the  court  to  In* 
struct  the  jury  that  if  they  find  from  the 
evidence  that  Reynolds  &  Co.  obtained  the 
note  sued  on  or  any  signature  thereto  by 
fraud  or  other  unlawful  means  or  that  tliey 
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negotiated  the  same  In  breach  of  faith,  and 
that  the  plalntUt  had  actual  knowledge  of 
any  Infirmity  In  the  same,  ox  defect  in  the 
dtle  of  H.  P.  Reynolds  &  Co.,  before  he 
paid  for  the  same,  that  then  the  plaintiff  Is 
not  entitled  to  recover,  and  their  verdict 
must  therefore  be  for  the  defendant. 

"(5)  The  defendant  further  prays  the  court 
to  instruct  the  jury  that  they  are  at  liberty 
to  consider  all  the  facts  and  circumstances 
triven  in  erldenee  in  this  case  in  determining 
whether  the  plaintiff  at  the  time  he  pur- 
chased the  note  sued  on  bought  the  same  In 
good  faith  and  without  notice  of  fraud  in 
obtaining  the  execution  of  said  note. 

"(6)  If  the  Jury  believe  from  the  evidence 
that  the  promissory'  note  sued  on  in  this  case 
-was  obtained  from  the  signers  thereto  by 
fraud,  then  the  burden  of  proof  Is  on  the 
plaintiff  to  show  that  he  became  the  holder 
of  said  note  before  it  was  overdue  in  good 
faith  for  value  and  without  actual  knowl- 
edge of  any  infirmity  or  defect  in  the  title 
of  persons  negotiating  it  to  the  plaintiff,  and, 
unless  the  Jury '  believe  from  the  evidence 
that  Said  note  was  thus  acquired  by  the 
plaintiff,  their  verdict  should  be  for  the  de- 
fendant" 

Argued  before  BOTD,  G.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKBR,  BDRKB3, 
THOMAS,  PATTISON,  and  TJENER,  JJ. 

Ferdinand  Williams,  for  appellant  F. 
Brooke  Whiting  and  Cl)arles  D.  Wagaman, 
for  appellee. 

BURKB,  3.  The  appellee,  Scott  Kelso,  re- 
covered a  Judgment  In  the  circuit  court  for 
Washington  county  for  the  sum  of  $1,14633 
against  Francis  R.  Wilson,  and  from  that 
Judgment  the  defendant  has  brought  this  at>- 
peal. 

The  record  presents  three  bills  of  excep- 
tion— two  relate  to  the  rulings  of -the  court 
upon  questions  of  evidence,  and  the  other 
to  the  rejection  of  the  defendant's  seventh 
prayer.  The  court  sustained  a  demurrer  to 
the  defendant's  fifth  plea,  and  overruled  a 
motion  in  arrest  of  Judgment  The  correct- 
ness of  these  rulings  is  also  presented  by 
the  record. 

The  evidence  shows  that  the  defendant 
and  12  other  persons  executed  a  promissory 
note  in  the  following  words  and  figures: 
"Fllntstone,  Md.,  February  15,  1906.  ?1000.- 
00.  Two  years  after  date  for  value  received 
we,  or  either  of  us  promise  to  pay  to  H.  P. 
Reynolds  &  Co.,  or  bearer,  one  thousand  dol- 
lars at  the  Second  National  Bank  of  Cum- 
berland, Md.,  with  Interest  at  6%  per  an- 
num, interest  payable  annually."  H.  P.  Reyn- 
olds &  Co.,  the  payees  named  in  the  note, 
were  horse  dealers  residing  in  Pennsylvania, 
and  the  note  sued  on  was  one  of  three  Joint 
and  several  promissory  notes  each  for  $1,- 
000  given  to  Reynolds  &  Co.  for  a  German 
coach  stallion  sold  to  the  defendant  and  oth- 
The  note  was  indorsed  by  H.  P.  Reyn- 
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olds  &  Go.,  and  dellrered  to  the  plaintiff,  and 
was  duly  presented  for  payment  and  was 
dishonored.  The  makers  refused  to  pay  the 
note,  and  the  plaintiff  brought  suit  In  the 
circuit  court  for  Allegany  county  against  the 
defendant  and  10  other  makers  of  the  note. 
The  case  was  removed  to  the  circuit  court 
for  Washington  county,  where  trial  was  had, 
and  the  Judgment  recovered.  No  mention  is 
made  of  the  motion  in  arrest  of  Judgment  In 
the  brief  of  the  appellant  nor  was  it  ad- 
verted to  In  the  oral  argument  of  his  coun- 
sel at  the  hearing  in  this  court  We  think 
the  motion  was  properly  overruled. 

[1]  The  record  shows  that  by  an  agree- 
mait  of  counsel  the  court  ordered  the  dork 
to  take  the  verdict.  The  Jury  announced  a 
verdict  in  these  words:  "Verdict  for  plaintiff 
and  assess  the  damages  at  the  full  amount" 
The  clerk  refused  to  receive  this  verdict, 
and  directed  the  Jury  to  return  to  the  Jury 
room  and  state  the  amount  of  the  damages. 
They  then  found  their  verdict  for  the  plain- 
tiff, and  assessed  the  damages  at  $1,146.33. 
This  verdict  which  is  In  proper  form,  was 
received  by  the  clerk  and  recorded.  The  ob- 
jection that  the  clerk  had  no  power  to  order 
the  Jury  to  correct  the  form  of  the  verdict  Is 
without  merit  They  did  voluntarily  correct 
the  form  of  the  verdict,  atid  the  objection 
complained  of  is  merely  the  correction  of  an 
Informality.  The  court  will  not  arrest  a 
Judgment  except  for  substantial  error  appar- 
ent upon  the  face  Of  the  record.  The  correc- 
tion ■  which  the  Jury  made  was  one  which 
they  had  a  perfect  right  to  make  under  the 
circumstances  stated. 

[2]  The  plaintiff  before  the  trial  entered  a 
non  pros,  as  to  the  other  ten  defendants,  and 
the  case  was  tried  against  the  appellant  as 
the  sole  defendant.  He  pleaded  the  general 
issue  pleas,  and  four  special  pleas  setting 
up  fraud  in  the  procuring  of  the  note  by 
Reynolds  &  Go.,  and  notice  of  fraud  by  the 
plaintiff  before  he  purchased  or  paid  for  the 
note.  The  case  was  tried  upon  issues  Joined 
upon  the  general  issue  pleas,  and  upon  is- 
sues properly  framed  upon  replications  to  the 
special  pleas. 

We  find  no  reversible  error  In  sustaining 
the  demurrer  to  the  defendant's  fifth  plea, 
which  alleged  that  the  payees  did  not  indorse 
the  note  to  the  plaintiff,  and  that  the  signa- 
ture on  the  back  of  the  note  was  not  the  sig- 
nature of  Reynolds  &  Co.,  nor  made  by  their 
authority.  This  defense  was  available  to  the 
defendant  under  the  general  issue  pleas,  and 
therefore  no  Injury  was  done  by  the  ruling 
on  the  demurrer.  There  Is  not  a  particle  of 
evidence  in  the  record  tending  to  support  the 
allegation  of  this  plea,  and  there  seems  to 
be  no  doubt  that  the  note  was  properly  in- 
dorsed by  Reynolds  &  Co.,  as  alleged  In  the 
declaration.  The  plaintiff  was  called  as  a 
witness  In  his  own  behalf,  and  was  shown 
the  note  sued  on.  He  testlAed  that  he  was 
the  bolder  of  the  note^  and  that  It  had  not 
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been  paid.  The  note  was  then  offered  and 
admitted  In  evidence  over  the  objection  of 
the  defendant,  and  this  ruling  constitutes 
the  first  exception. 

[}]  Where  the  obligation  Is  joint  and  sev- 
eral, an  ancient  and  familiar  rule  of  law 
forbids  It  to  be  treated  as  several  as  to  some 
of  the  obligors,  and  Joint  as  to  the  rest. 
The  obligee  h^s  the  right  of  choice  between 
the  two  methods  of  proceeding;  but  must  re- 
sort to  one  or  the  other  exclusively,  and 
cannot  combine  both.  He  must  proceed  ei- 
ther severally  against  each  or  jointly  against 
all.  When  the  contract  is  several  as  well  as 
joint,  the  plaintiff  is  at  liberty  to  proceed 
against  the  parties  jointly,  or  each  separately 
though  their  interest  be  joint  1  Chitty,  Pi. 
143;  Merrick  v.  Bank  of  Metropolis,  8  0111, 
74;  Poe,  Pleading  (2d  Ed.)  i  382.  This  rule 
has  been  somewhat  modified  by  section  2, 
art  60,  Ck>de  1904,  which  provides  that:  "No 
person  shall  institute  more  than  one  suit  on 
a  joint  and  several  bond,  promissory  note, 
penal  or  single  bill  when  the  persons  execut- 
ing the  same  are  alive  and  reside  In  the 
same  county ;  and  if  more  suits  than  one  be 
instituted  on  any  such  bond,  promissory  note, 
penal  or  single  bill,  judgments  of  non  pros, 
shall  be  entered  against  the  plaintiff  in  such 
suits."  The  plaintiff  by  dismissing  the  suit 
as  to  all  the  other  defendants  elected,  as  be 
had  a  right  to  do,  to  pursue  his  remedy  on  the 
note  against  the  defendant  alone,  and  the 
best  evidence  of  the  defendant's  liability  on 
the  note  was  the  note  itself,  which  by  the 
pleadings  he  admitted  that  he  had  signed. 
The  plaintiff,  being  the  holder  of  the  note, 
must  be  treated  prima  facie  as  a  holder  in 
due  tfourse,  and  therefore  entitled  to  recover. 

[4]  The  objection  to  the  Introduction  of  the 
note  in  evidence  is  that  it  discloses  a  vari- 
ance between  the  allegation  and  the  proof. 
In  every  litigated  question  the  pleadings 
must  apprise  the  parties  of  the  specific  nature 
of  the  questions  to  be  tried,  and  as  this  ob- 
ject would  be  defeated  if  either  party  were 
at  liberty  to  prove  facts  essentially  different 
from  that  alleged  on  the  record  as  constitut- 
ing the  claim  on  the  one  hand,  and  the  de- 
fense on  the  other,  hence  the  necessity  of  the 
general  rule  that  the  evidence  must  corre- 
spond to  the  allegations,  and  that  the  court 
must  decide  secundum  allegata  et  probata; 
but  there  can  be  no  variance  unless  there  be 
a  disagreement  between  the  allegation  and  the 
proof  in  some  matter  which  In  point  of  law 
is  essential  to  the  charge  or  claim. 

[E]  As  the  plaintiff  elected  to  hold  the  de- 
fendant separately  liable,  and  as  the  note  was 
evidence  of  that  liability,  there  was  no  vari- 
ance, notwithstanding  the  fact  that  the  note 
when  produced  showed  that  there  were  other 
joint  and  several  makers  whom  the  plaintiff 
might  have  sued.  To  hold  otherwise  would 
be  to  tell  the  holder  of  such  an  instrument  as 
the  one  sued  on  that  he  Is  at  liberty  to  sue 
any  one  of  the  makers  separately,  and  then 
deprive  him  of  the  power  to  prove  his  case 


by  the  application  of  the  rule  of  evidence 
mentioned. 

[6]  The  second  exception  was  taken  dur- 
ing the  course  of  the  examination  of  James  A. 
Ash,  a  witness  for  the  defendant  This  witness 
gave  evidence  of  certain  conversations  and 
transactions  between  hiiQself  and  a  man  nam- 
ed Harman  respecting  a  sale  of  a  horse,  and 
It  was  proposed  to  prove  "that  Harman  told 
witness  that  the  reason  Harman  came  to 
witness  was  that  Mr.  Kelso  recommended 
witneea."  This  was  objected  to  by  the  plain- 
tiff. 

The  court  mled  that  it  would  admit  this 
in  evidence  if  the  defendant  would  follow  It 
up  by  testimony  to  show  that  Harman  was 
there  representing  the  plaintiff.  Ash  then  tes- 
tified that  Harman  had  asked  witness  to  take 
him  out  and  introduce  him  to  several  farm- 
ers ;  that  witness  was  at  two  places  where  a 
sale  was  made ;  that  Harman  wanted  to  sell 
a  share  to  witness,  but  witness  did  not  buy-; 
that  finally  Harman  said  to  witness  that 
there  was  a  share  to  give  away,  and  that  be 
would  give  his  share  to  witness;  that  Har- 
man said  he  would  give  witness  a  check  for 
$200  when  witness  signed  the  note;  that  he 
did  give  witness  check  when  he  signed  the 
note,  and  that  witness  got  the  money  for  It ; 
that  the  check  was  either  signed  "H.  P.  Reyn- 
olds" or  "H.  P.  Reynolds  4  Co." 

Counsel  for  plaintiff  moved  the  court  to 
strike  out  the  testimony  of  Ash,  quoted  above, 
to.  the  effect  that  Harman  told  him  that  Kel- 
so had  recommended  him  to  the  witness, 
and  that  was  the  reason  be  had  come. 
Whereupon  the  defendant  offered  to  prove 
"that  Barman  told  witness  that,  if  he  would 
take  a  share  of  f200  in  the  horse  mentioned 
in  evidence,  he  would  give  him  a  check  for 
$200,  and  did  give  him  a  check  for  $200  for 
which  he  (Ash)  got  the  money,  and  then  of- 
fered to  prove  by  said  James  A.  Ash  that  at 
the  time  of  this  transaction  Harman  told 
said  witness  that  the  plaintiff  (Kelso)  had 
sent  him  there  to  sell  the  horse,  and  prof- 
fered to  follow  it  up  by  the  evidence  of  Mr. 
Hendershot  that  the  plaintiff  (Kelso)  told 
him  (Hendershot)  that  he  (Kelso)  had  given 
$200  to  Ash  to  effect  the  sale."  The  court 
struck  out  the  testimony  objected  to,  to  wit 
"that  Harman  told  witness  that  the  reason 
Harman  came  to  witness  was  that  Mr.  Kel- 
so recommended  him."  This  ruling  consti- 
tutes the  second  exception.  The  testimony 
stricken  out  was  clearly  Inadmissible  unless 
It  was  shown  that  Harman  was  an  agent  of 
Kelso.  This  agency  could  not  be  shown  by 
the  mere  declarations  of  Harman.  In  Na- 
tional Mechanics'  Bank  of  Baltimore  v.  Na- 
tional Bank  of  Baltimore,  36  Md.  20,  the 
court  said:  "Declarations  of  a  broker  or 
agent  are  no^  per  se  evidence  of  agency; 
but,  when  evidence  of  facts  in  pais  tending 
to  show  the  relation  of  principal  and  agent 
existing  has  been  offered  directly  or  circum- 
stantially, it  Is  then  the  province  of  the  Jury 
to  determine  whether  there  is  such  proof  dt 
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agency  aa  to  make  the  declarations  of  tbe 
supposed  agent  binding  on  the  principal. 
•  •  ♦  In  Rosenstock  v.  Tormey,  32  Md. 
182.  3  Am.  Rep.  126,  this  court  alluding  to  the 
practice  of  allowing  parties  to  Introduce  evi- 
dence which  was  irrelevant  per  se,  by  as- 
surance of  counsel  It  would  be  followed  up 
by  evidence  that  would  make  It  relevant, 
remarked:  "We  are  not  aware  of  any  deci- 
sion that  has  applied  the  rule  to  the  case 
where  declarations  or  acts  of  agents  are  of- 
fered for  the  purpose  of  binding  principals. 
On  tbe  contrary.  It  is  plainly  said  in  Mar- 
shall y.  Haney,  4  Md.  511  [69  Am.  Dec.  92J, 
that  the  declarations  of  an  agent  are  not  ad- 
missible to  bind  the  principal  under  any  cir- 
cumstances until  the  agency  is  first  clearly 
established,  and  the  language  of  the  court  in 
Atwell  y.  Miller,  11  Md.  359  [69  Am.  Dec. 
206]  is  to  the  same  effect."  There  was  no 
proof  to  show  that  Harman  was  the  agent 
of  the  plaintiff  and  tbe  testimony  was  prop- 
erly stricken  out.  Furthermore,  Mr.  Hender- 
sbot,  who  was  subsequently  called  by  the 
plaintiff,  did  not  8upi>ort  tbe  offer  made  with 
respect  to  the  testimony  stricken  out  We 
find  no  error  In  this  ruling. 

[7]  This  brings  us  to  the  consideration  of 
the  action  of  the  court  in  rejecting  the  de- 
fendant's seventh  prayer,  which  was  as  fol- 
lows: "The  Jury  are  Instructed  that  in  con- 
sidering the  question  of  notice  it  is  not  neces- 
sary that  the  plaintiff  have  knowledge  or  no- 
tice of  any  particular  fraud,  but  that  It  is 
sufSdent  that  the  plaintiff  have  notice  that 
there  was  fraud  in  the  obtention  of  the  note 
sued  on  by  the  payee  therein  from  the  mak- 
ers thereof."  Every  holder  of  a  negotiable 
promissory  note  is  deemed  a  prima  fade 
holder  in  due  coarse;  but,  when  it  is  shown 
that  the  title  of  any  person  who  has  nego- 
tiated tbe  instrument  was  defective,  tbe  bur- 
den is  on  the  holder  to  prove  that  he,  or 
some  person  under  whom  he  claims,  acquired 
the  title  as  a  holder  In  due  course.  Code, 
art.  18,  I  78.  In  Cover  v.  Myers,  75  Md.  419, 
23  AU.  851,  32  Am.  St  Rep.  394,  the  court 
said:  "Where  a  negotiable  Instrument  Is 
originally  infected  with  fraud,  invalidity,  or 
illegality,  the  title  of  the  original  holder 
being  destroyed,  the  title  of  every  subsequent 
holder  which  reposes  on  that  foundation, 
and  on  no  other,  falls  with  it.  But  if  any 
subsequent  bolder  takes  the  Instrument  In 
good  faith,  and  for  value,  before  maturity, 
he  is  entitled  to  recover  on  it"  And  sec- 
tion 75,  art.  13,  of  the  Code,  provides  that, 
"to  constitute  notice  of  an  Infirmity  in  an 
instrument  or  defect  In  the  title  of  the  person 
negotiating  the  same,  the  person  to  wbom  It 
is  n^otlated  must  have  bad  actnal  knowl- 
edge of  tbe  infirmity  or  dtfect,  or  knowl- 
edge of  such  facts  that  bis  action  in  taking 
the  Instrument  amounted  to  bad  faith."  The 
defendant  offered  evidence  tending  to  show 
tbat  the  signature  of  some  of  the  makers  of 


the  note  were  obtained  by  tbe  fraud  of  H. 
P.  Reynolds  &  Co.  It  was  then  incumbent 
upon  the  plaintiff  to  show  that  be  took  the 
note  in  good  faith  for  value,  and  before 
maturity,  and  without  any  actual  knowledge 
Of  any  infirmity  or  defect  in  the  Instrument. 
He  offered  evidence  tending  to  show  tbat 
be  took  the  note  under  these  circumstances, 
and  the  Jury,  under  tbe  instructions  of  the 
court,  accepted  as  true  his  evidence  on  these 
points.  The  court  granted  sir  prayers  on  be- 
half of  tbe  defendant.  An  inspection  of  these 
prayers,  which  will  be  set  out  in  the  report 
of  the  case,  will  show  that  tbe  case  of  tbe 
defendant  was  submitted  to  tbe  Jury  as 
favorably  and  as  fairly  as  be  bad  a  right 
to  expect  upon  all  tbe  Issues  raised  by  tbe 
pleadings. 

[I]  The  question  of  notice  presented  by 
tbe  defendant's  seventh  prayer  was  fully 
covered  by  the  granted  prayers  of  the  de- 
fendant, particularly  by  the  fifth  prayer,  in 
which  the  Jury  were  told  that  they  w[ere  at 
liberty  "to  consider  all  the  facts  and  circum- 
stances given  in  evidence  In  this  case  in 
determining  whether  the  plaintiff  at  the  time 
be  purchased  tbe  note  sued  on  bought  the 
same  in  good  faith  and  without  notice  of 
fraud  In  obtaining  tbe  execution  of  said 
note." 

Finding  no  reversible  errors  in  any  of  tbe 
mlings,  tbe  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  tbe  ap- 
pellee. 

CUE  Md.  ta) 

BUOKLBSB  T.   SAFE  DEPOSIT  &  TRUST 

CO.  OF  BALTIMORE  et  al. 

SAFE  DEPOSIT  &  TRUST  CO.  OF  BAI/TI- 

MORE  V.  NORTHERN  CEJNT. 

RY.  CO.  et  al. 

(Court  of  Appeals  of  Maryland.    Feb.  23, 1911.) 

1.  Trial  (J  18*)— Preliminary  Procebdiros 
— Conduct  of  Tbial — (jtiESTlONS  op  Law. 

Under  the  direct  provisioDB  of  Code  Pub. 
Oen.  Laws  1904,  art.  16,  t  196,  If  it  appears  to 
to  the  court  either  from  the  pleadings  or  other- 
wise that  there  is  a  question  of  mw  which 
should  be  decided  before  evidence  is  given,  the 
court  may  direct  such  question  of  law  to  h» 
raised  either  by  special  case,  or  in  such  other 
manner  as  it  may  deem  expedient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  18.«] 

2.  Appeal  and  Error  (J  78*>— Decisions  Re 
VIEWABLE— Finality  of  DErBRMiRATioN. 

Determinations  of  questions  of  law  raised 
as  a  preliminary  to  the  actual  trial  under  thf 
direct  provisions  of  Code  Pub.  Gen.  Laws  1904, 
art.  16,  I  196,  are  in  the  nature  of  final  decrees, 
and  are  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  78.*] 

3.  Railroads  (§    133*)— Leases— Rents— Ri- 

DEMFTION. 

A  railroad  was  leased  to  another  railroad 
under  Acts  1908.  c.  liiH,  oroviding  that  it  should 
be  lawful  for  any  railroad  company  incorporated 
under  the  laws  of  this  state  to  lease  its  road 
and  franchises  for  the  operation  thereof  to  any 
other  railroad,   for  any  period  of   time.     The 
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leaae  in  this  case  reaerved  a  definite  rent  for 
the  teim  of  999  yean.  Ode  Pub.  Oen.  Laws 
1904,  art.  21,  U  88,  89,  provide  that  all  leases 
or  subleases  of  land  for  a  period  of  longer  than 
15  years  shall  be  redeemable  at  the  option  of  the 
tenant  These  statutes  were  the  outgrowth  of 
earlier  legislation  intended  to  provide  for  the 
extinguishment  of  ground  rents.  Held,  that  the 
lessee  of  the  railroad  could  not  redeem  under 
the  last-mentioned  statute. 

[Ed.  Note.— For  other  cases,  aee  Railroads, 
Dec.  Dig.  I  133.*] 

4.  Railboads    (I   183*)  —  LiASBS  —  PBEgxniP- 

TIONB. 

Where  the  property  of  a  railroad  company 
was  leased  by  virtue  of  Acts  1906,  c.  1^,  it 
would  be  presimied,  t^at  all  the  property  leased 
was  to  be  used  for  railroad  purposes,  even 
though  the  lease  included  all  property,  real  and 
personal,  and  all  assets  of  every  kind  and  de- 
scription of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  133.*] 

5.  Action  (|  8*>— Abounds  of  Aotiok— CoI/- 
I.TJSIVE  Actions. 

Where  a  trustee  who  represented  stock- 
holders in  a  railroad  and  held  stock  therein 
bronght  an  action  to  determine  whether  a  leaae 
of  the  railroad's  property  was  redeemable,  the 
action  was  not  fictitious  or  colorable  merely  be- 
cause a  resolution  made  at  the  time  of  giving 
the  lease  provided  for  the  bringing  of  the  ac- 
tion. 

[Ed.  Note.— For  otlier  cases,  see  Action, 
Cent.  Dig.  8  41;   Dec.  Dig.  |!  8.»] 

Appeals  from  Circuit  Court  of  Baltimore 
Olty;  Alfred  S.  Niles,  Jndge. 

Suits  by  Thomas  H.  Buckler  against  the 
Safe  Deposit  &  Trust  Company  of  Baltimore, 
as  trustee,  the  Northern  Central  Railway 
Company  and  others,  and  by  the  Safe  Depos- 
it &  Trust  Company  of  Baltimore,  as  trus- 
tee, against  the  Northern  Central  Railway 
Company  and  others.  From  decrees  for  de^ 
fendants  In  both  cases,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  THOMAS,  PATTISON,  and  DRN- 
ER,  JJ. 

Artbur  W.  Machen,  Jr.,  and  Wm.  A.  Glas- 
gow, Jr.,  for  appellant  Buckler.  Edwin  G. 
Baetjer,  George  R.  Willis,  and  Bernard  Car- 
ter, for  Safe  Deposit  &  Trust  Company  and 
otbers. 

BRISCX)E,  J.  The  single  question  of  law 
presented  by  the  record  on  these  two  appeals, 
and  the  one  decided  by  the  court  below,  is 
this:  Is  the  rent  reserved  by  a  lease  between 
the^  Northern  Central  Railway  Company,  a 
corporation  of  the  states  of  Pennsylvania  and 
Maryland,  and  the  Pennsylvania  Railroad 
Company,  a  coriioratlon  of  the  state  of  Fenn- 
sylvania,  redeemable  under  and  by  virtue  of 
section  88  or  section  89  of  article  21  of  the 
Code  of  Public  General  Laws  of  Maryland 
(Code  1904), 

There  are  seyeral  subordinate  or  prelimina- 
ry questions  presented  in  argument  and  on 
the  various  motions  to  dismiss  the  appeals 
relating  to  the  rules  of  correct  practice  and 
the  right  of  appeal  in  this  character  of  case. 


which  it  may  be  proper  to  dispose  of,  before 
considering  the  controlling  question,  as  to 
whether  the  rent  reserved  imder  the  lease  Is 
redeemable  or  not.  It  appears  from  an  ex- 
amination of  the  record  that  there  are  three 
appeals  taken  by  the  appellant  in  No.  66  and 
one  by  the  appellant  Ih  No.  67.  Two  of  these 
appeals  are  from  the  same  order,  and  'will 
be  considered  together,  as  they  present  the 
adjudication  of  the  court  upon  the  main  qnes- 
tion  of  law  in  its  final  order  of  the  30th  of 
December,  1910,  that  the  rent  reserved  is  not 
redeemable.  '  The  two  remaining  appeals  are, 
first  from  an  order  passed  on  the  30th  day  of 
December,  1910,  as  of  the  28th  day  of  De- 
cember, 1910,  upon  the  petition  of  the  plain- 
tiff below,  the  Safe  Deposit  &  Trust  Company 
of  Baltimore,  trustee,  directing  "the  question 
of  law"  to  be  raised  for  the  decision  of  the 
court;  and,  second,  from  an  order  passed  on 
the  30th  day  of  December,  1910,  upon  the 
petition  of  Thomas  H.  Buckler,  the  appellant 
in  No.  66,  filed  on  the  21st  of  December,  1910, 
making  the  petitioner  a  party  to  the  suit. 
Subsequently,  on  the  3d  day  of  January, 
1911,  a  petition  was  filed  in  this  court  on  be- 
half of  Thomas  H.  Buckler,  an  Intervening 
petitioner,  and  also  a  motion  to  dismiss  the 
appeal  in  No.  67,  upon  the  ground  that  this 
court  was  without  jurisdiction  to  entertain 
the  appeal.  The  petition,  in  substance,  avers 
that  the  case  set  up  by  the  Mil,  was  made 
for  the  purpose  of  instituting  this  suit,  that 
there  is  no  real  dispute  between  the  plaintiff 
and  the  defendants,  but  that  it  is  an  attempt 
by  a  mere  colorable  controversy  and  a  ficti- 
tious suit  tp  obtain  the  opinion  of  the  court 
upon  a  question  of  law.  It  was  further  al- 
leged that  the  interveners  have  instituted 
suit  In  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland  and  in  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania,  and  that  this 
proceeding  should  be  suspoided  until  the  de- 
cision of  the  cases  in  the  last-named  courts. 
On  the  3d  day  of  February,  1911,  there  was 
also  filed  a  suggestion  and  petition  by  Arthur 
W.  Machen  and  J.  Seymour  T.  Waters,  as 
amlci  cnrlte,  presenting  the  identical  ques- 
tions, and  asking  the  court  to  dismiss  these 
proceedings  and  the  appeal  in  No.  67.  On  the 
8l3t  of  January,  1911,  the  Safe  Deposit  & 
Trust  Company  of  Baltimore  City,  trustee 
and  the  appellant  in  No.  67,  filed  an  answer 
to  the  Buckler  petition,  and  which  it  will  be 
seen  also  answers  the  allegations  of  the 
Machen  and  Waters  petition,  denying  that 
the  suit  was  colorable  or  fictitious  or  made 
solely  for  the  purpose  of  raising  the  question 
presented  by  the  proceedings,  and  averring,  in 
substance,  that  the  allegations  of  these  peti- 
tions are  not  sustained  or  jastifled  by  the 
facts.  Now  assuming,  without  deciding,  that 
these  petitions  and  the  motions  thereon  are 
properly  before  the  court,  we  all  agree  that 
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tbey  are  withoat  merit,  and  must  be  over- 
ruled for  reasons  hereinafter  stated. 

[1]  We  also  hold  that  the  order  of  the  dr- 
colt  court  of  Baltimore  city  passed  on  the 
30th  day  of  December  (as  of  the  28th  of  De- 
cember), 1910,  on  the  petition  of  the  plaintiff, 
directing,  first,  that  a  question  of  law  be  raised 
for  the  decision  of  the  court,  and,  secondly, 
that  for  the  purpose  of  the  hearing  the  in- 
tervoilng  petitioners  should  have  the  right 
to  be  heard  as  If  they  were  parties  to  the 
suit,  was  a  proper  order,  and  the  objections 
urged  against  It  cannot  be  sustained.  By 
section  106  of  article  16  of  the  Ck>de  of  Public 
General  Laws  of  1904  it  Is  provided.  If  It  ap- 
pear to  tlie  court,  either  from  the  pleadings 
or  otherwise,  that  there  Is  a  question  of  law 
in  any  case,  which  It  would  be  convenient  to 
have  decided  before  any  evidence  Is  given, 
or  any  question  or  Uisne  of  fact  Is  tried,  the 
court  may  make  an  order  accordingly,  and 
may  direct  such  question  of  law  to  be  raised 
for  the  opinion  of  the  court,  either  by  spe- 
cial case  or  In  such  other  manner  as  the 
court  may  deem  expedient;  and  all  such  pro- 
ceedings as  the  decisions  of  such  questions  of 
law  may  render  unnecessary  may  therefore 
be  stayed. 

[2]  It  Is  clear  we  think  that  the  court's  or- 
der of  the  30th  of  December,  1910,  answering 
the  question  raised  under  sectlbn  196  of  ar- 
ticle 16  of  the  Code,  above  quoted,  Is  an  ap- 
pealable order.  Such  an  order  Is  In  tbe  na- 
ture of  a  final  decree,  and  from  which  a  par- 
ty has  a  rigbt  of  appeal.  Ridgely  v.  Cross, 
83  Md.  168,  34  Atl.  469;  McBvoy  v.  Security 
Fire  Ins.  Co.,  110  Md.  276,  73  Atl.  157,  22  L. 
R.  A.  (N.  S.)  964,  132  Am.  St  Rep.  428;  Dil- 
lon V.  Insurance  Co.,  44  Md.  395;  Chappell  v. 
Funk,  57  Md.  472;  McNlece  v.  Bllason,  78  Md. 
168,  27  Atl.  940. 

[3]  This  brings  as  to  the  substantial  ques- 
tion In  the  case,  and  the  one  answered  by 
the  court  below;  that  Is,  whether  the  rent 
reserved  by  the  lease  filed  with  the  bill  of 
complaint  Is  redeemable  under  or  by  virtue 
of  section  88  or  section  89  of  article  21  of 
the  Code  of  Public  General  Laws  of  Mary- 
land of  1904.  We  are  of  opinion,  after  a 
careful  examination  of  the  lease  here  In  con- 
troversy", that  It  Is  a  lease  under  the  provi- 
sions and  within  the  purview  of  Act  1908, 
c.  126,  authorizing  the  leasing  of  railroads 
nnd  their  franchises,  and  not  a  lease  under 
sections  88  or  89  of  article  21  of  the  Code. 
By  Act  1908,  c.  126,  it  Is  provided  In  part 
(section  265a)  that  It  shall  be  lawful  for  any 
railroad  company  incorporated  under  the 
laws  of  this  state  to  lease  its  railroad  and 
franchise  for  the  operation  thereof  to  any 
other  railroad  company  Incorporated  under 
the  laws  of  this  or  of  any  other  state  of  the 
United  States  whose  railroad  within  or  with- 
out this  state  shall  either  directly  or  by 
means  of  Intervening  line  connect  with  the 
railroad  so  to  be  leased  to  said  company, 
and  thus  forming  a  continuous  route  or 
routes  for  tbe  transportation  of  persons  and 


property.  The  agreement  containing  the 
terms  and  conditions  of  any  proposed  lease 
shall  after  due  approval  by  tbe  board  of  di- 
rectors of  each  company  party  thereto  be 
submitted  to  the  stockholders  of  such  one  or 
more  of  said  railroad  companies  as  shall  have 
been  Incorporated  under  the  laws  of  this  state 
at  either  a  special  meeting  thereof,  duly  call- 
ed in  accordance  with  the  charter  and  by- 
laws of  the  companies  whereof  they  are 
stockholders  for  the  consideration  of  the 
same,  or  at  any  annual  meeting  thereof,  like- 
wise duly  called,  and  in  the  call  for  which 
it  shall  be  stated  that  tbe  said  agreement 
will  be  considered  at  such  meetings;  and,  if 
approved  by  a  vote  of  not  less  than  three- 
fourths  of  the  capital  stock  of  such  company 
or  •  companies  outstanding  and  entitled  to 
vote,  the  said  agreement  shall  then  be  duly 
executed  by  each  of  the  parties  thereto,  and, 
when  so  executed,  a  copy  thereof  duly  cer- 
tified by  the  secretary  of  each  of  the  com- 
panies parties  thereto  under  their  respective 
seals,  shall  be  filed  in  the  office  of  the  Sec- 
retary of  State  of  the  state  of  Maryland,  and 
upon  such  filing  the  said  agreement  and  the 
lease  thereby  effected  shall  become  and  be  in 
full  force  and  operation  in  accordance  with 
Its  terms.  It  will  be  seen  that  Act  1884,  c. 
486,  Act  1888,  c.  395,  and  Act  1900,  c.  207,  are 
now  codified  as  sections  88  and  89  of  the 
Code  of  Public  General  Laws  of  1904,  and 
they  relate  and  regulate  the  leasing  of  land 
and  to  abolish  the  ground  system  of  Balti- 
more city.  Tbe  act  of  1900,  now  section  89 
of  the  Code,  is  as  follows:  "All  rents  re- 
served by  leases  or  subleases  of  land  •  •  * 
hereafter  made  in  this  state  for  a  longer 
period  than  fifteen  years  shall  be  redeemable 
at  any  time  after  the  expiration  of  five  years 
from  date  of  such  lease  or  sublease,  at  the 
option,  of  tbe  tenant,  after  a  notice  of  one 
month  to  tbe  landlord  for  a  sum  of  money 
equal  to  the  capitalization  of  the  rent  re- 
served at  a  rate  not  exceeding  six  per  cen- 
tum." These  acts  of  assembly  have  been  be- 
fore this  court  for  construction,  and  tbe  leg- 
islation intended  thereby  has  been  approved 
by  us.  Plaenker  v.  Smith,  96  Md.  389,  52 
Atl.  606;  Myers  v.  SUljacks,  58  Md.  319; 
Stewart  v.  Gorter,  70  Md.  242,  16  Atl.  644. 
2  L.  R.  A.  711;  Banks  v.  Haskle,  45  Md.  207; 
Swan  V.  Kemp,  97  Md.  690,  55  Atl.  441. 

In  Swan  v.  Kemp,  supra,  this  court  said: 
"The  further  inquiry  now  is  what  effect  did 
Act  1888,  c.  395,  which  repealed  and  re-enact- 
ed Act  1884,  c.  485,  and  which.  In  turn,  was 
repealed  and  re-enacted  by  Act  1900,  c.  207, 
have  upon  tbe  rights  of  the  parties  to  the 
lease  in  controversy.  The  act  of  1884  in 
question  was  not,  as  has  been  contended,  an 
act  in  any  way  providing  or  denouncing  a 
penalty.  It  was  designed  to  regulate  tbe 
making  of  a  class  of  contracts  affecting  prop- 
erty rights  of  those  owning  and  dealing  in 
real  estate,  and  to  establish  a  policy  in  rela- 
tion thereto.  The  subsequent  legislation  of 
1888  and  1900  repealing  and  re-enacting  Act 
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1884,  c.  486,  did  not  repeal  It  In  the  sense 
of  obliterating  it  and  doing  away  witti  its 
object  and  effect;  but  was  enacted  In  fuc- 
therance  of  tlie  object  of  ttie  act  wbich  it 
tlius  repealed  and  re-enacted.  The  latter 
was  substantially  re-enacted,  and  the  main 
and  fundamental  provisions  thereof  were 
preserved  and  embodied  in  the  new  law. 
The  change  was  made  only  in  regulations  af- 
fecting the  practical  operation  of  the  law." 
The  subject-matter  of  the  legislation  provid- 
ed for  by  secOon  88  of  article  21  of  the  Code 
Is  leases  of  land,  and  they  are  redeemable 
according  to  the  terms  prescribed  by  the  act. 
The  subject-matter  of  the  legislation  and  the 
lease  authorized  by  Act  1908,  c.  126,  is  not 
the  lease  of  land,  but  of  a  railroad  and  its 
franchises  and  the  system  constituting  the 
railroad  in  operation.  This  act  manifestly 
Intended  that  such  leases  should  be  perma- 
nent in  duration,  and  not  redeemable,  except 
upon  the  terms  and  conditions,  fixed  by  the 
lease  itself.  It  would  not  only  be  an  unrea- 
sonable construction  to  bold  that  leases  of 
this  character  were  subject  to  the  provisions 
of  section  89  of  article  21  of  the  Code  and 
thereby  redeemable  according  to  the  terms  of 
section  89,  but  would  defeat  the  clear  and 
manifest  purpose  of  the  act  of  1908,  author- 
izing the  making  of  a  lease  for  any  extended 
period  or  duration  by  one  railroad  company 
to  another. 

The  lease  in  this  case  is  for  and  during  the 
full  term  of  999  years,  yielding  and  paying 
the  annual  rent  of  12,166,368,  payable  in  half 
yearly  instalments,  being  equivalent  to  8  per 
ceut  on  the  sum  of  127,079,600  and  repre- 
senting the  aggregate  par  value  of  the  les- 
sor's Issued  and  outstanding  stock  of  $19342,- 
550,  and  the  increase  of  $7,737,050  In  such 
capital  stock  to  be  made  and  Issued  as  stock 
dividend  when  duly  authorized  in  connection 
with  the  lease.  If,  then,  a  lease  of  a  rail- 
road made  imder  and  in  compliance  with  the 
provisions  of  Act  1908,  c.  126,  should  be  held 
to  be  subject  to  section  89  of  article  21  of 
the  Code,  as  urged 'in  this  case,  such  a  lease 
could  be  terminated  at  the  end  of  five  years 
from  the  date  of  such  lease,  thereby  defeat- 
ing the  object  and  purpose  of  the  statute  it- 
self, and  the  Intention  of  the  parties  to  the 
lease. 

[4]  But  it  was  contended  with  much  urgen- 
cy in  argument  that  the  lease  in  this  case  is 
in  excess  of  the  authority  conferred  by  the 
act  of  1908,  because  after  demising  the  rail- 
road of  the  Northern  Central  Company  and 
all  property  appurtenant  thereto  it  adds, 
"and  all  the  property,  real  and  personal  and 
all  the  assets  of  every  kind  and  description 
of  the  lessor,"  and  that  any  surplus  lands 
would  be  redeemable  tmder  section  89  of  ar- 
ticle 21  of  the  Code.  The  answer  to  this  con- 
tention we  think  Is  that  there  Is  nothing 
in  the  record  to  show  that  the  lease  includes 
property  owned  by  the  lessor,  not  used  in 
connection  with  its  railroad,  or  the  opera- 
tion of  Its  franchise.    The  presumption  Is, 


and  a  fair  construction  of  the  lease  Its^ 
would  be,  that  the  property  was  to  be  used 
for  railroad  purposes,  and  that  the  lease  ex- 
tended to  property  owned  and  used  t^  the 
railroad  for  its  corporate  purposes  incident 
to  the  operation  end  management  of  its  fran- 
chise. There  is  nothing  in  the  record  or  on 
the  face  of  the  lease  to  rebut  this  presump- 
tion. 

[S]  As  to  the  Question  of  Jurisdiction  rais- 
ed by  the  intervening  petitions,  we  need  only 
say  that  it  appears  from  the  averments  of 
the  plaintiff's  bill  and  tn  its  answer  to  the 
petition  of  Thomas  H.  Buckler,  the  appel- 
lant in  No.  66,  that  the  controversy  involved 
In  this  proceeding  is  not  a  fictitious  or  color- 
able one,  and  that  the  proposed  lease  is  a 
real  and  a  bona  fide  instrument  The  lease 
is  approved  by  a  vote  of  more  than  three- 
fourths  of  the  issued  and  outstanding  stock 
of  the  Northern  Central  Railway  Company, 
lessor,  and  by  the  approval'  of  the  Pennsyl- 
vania Railroad  Company,  lessee.  The  "reso- 
lution" is  filed  with  the  bUl  as  an  exhibit, 
and  Is  made  a  part  thereof,  and  it  is  upon 
this  proviso  and  condition  that  the  principal 
question  is  raised,  as  to  whether  the  rent  is 
redeemable.  It  is  as  follows:  "Provided, 
however,  tliat  said  lease  shall  not  be  deliver- 
ed prior  to  the  first  day  of  March,  A.  D. 
1911,  unless  on  or  before  that  date  it  shall 
have  been  determined  and  adjudged  by  the 
Court  of  Appeals  of  Maryland  that  the  rent 
thereby  reserved  Is  not  redeemable  and  that 
the  lease  Is  not  within  the  scope  of  the  ex- 
isting statute  of  Maryland  authorizing  the 
redemption  of  leases  of  land."  But,  apart 
from  this,  the  proceedings  here  adopted  were 
clearly  In  line  with  the  plaintHTs  duty  as 
trustee  to  protect  the  interest  of  the  stock- 
holders which  it  represented.  The  plalntifr 
held,  it  is  alleged,  at  the  time  of  filing  tt>e 
bill,  approximating  6,000  shares  of  the  capi- 
tal stock  of  the  Northern  Central  Railway 
Company,  and  was  thereby  directly  interest- 
ed tn  having  the  question  of  the  redeems- 
blllty  of  the  rent  determined. 

Nor  Is  there  any  force  in  the  contrition, 
under  the  facts  of  this  case,  that  these  pro- 
ceedings should  be  suspended  until  the  de- 
cision of  the  suits  in  the  federal  courts. 
The  questions  seem  to  be  somewhat  dissimi- 
lar, but  nothing  we  bare  here  said  Is  Intend- 
ed to  affect  any  question  except  the  one  in- 
volved In  and  raised  on  this  record,  to  wit, 
whether  the  rent  reserved  under  this  lease 
is  redeemable  under  section  89  of  article  21  of 
the  Maryland  Code.  City  of  North  Muske- 
gon v.  Clark,  62  Fed.  694,  10  C.  C.  A.  591: 
Gordon  v.  GllfoU,  99  U.  S.  168,  25  L.  Ed.  383. 
It  Is  difficult  to  concave  In  what  way  the 
determination  of  the  question  in  the  form  it 
is  presented  here  can  injure  the  rights  of  tbe 
minority  stockholders.  The  interest  and 
rights  of  the  majority  and  minority  stock- 
holders appear  to  be  the  same.  All  of  tbe 
parties  and  stockholders  have  been  repre- 
sented her^  their  contentions  carefully  con- 
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(ddered,'  and  will  be  passed  upon  by  the  db- 
dslon  of  the  question  here  InvolTed. 

In  the  view  we  take  of  this,  case,  it  Is  not 
necessary  for  us  to  discuss  the  other  ques- 
tions presented  In  argument,  because,  we  all 
agree  that  the  rent  reserved  by  the  lease  filed 
with  the  bill  of  complaint  ia  not  redeem- 
able under  or  by  vlrtne  of  section  88  or  sec- 
tion 89  of  article  21  of  the  Code  of  Public 
G^ieral  Laws  of  1901,  and  that  the  lease  Is 
not  within  the  terms  of  the  statute,  author- 
izing the  redemption  of  leases  of  land,  but 
is  a  lease  within  Act  1908,  c.  126,  authoriz- 
ing any  railroad  company  Incorporated  un- 
der the  laws  of  this  state  to  lease  its  rail- 
road and  franchises,  as  stated  In  the  act 

For  these  reasons,  the  decree  of  the  court 
below  of  the  30th  day  of  December,  1810, 
will  be  affirmed  on  both  appeals. 

Decree  affirmed,  with  costs. 


(lUHd.  3») 
MABYLANB  OASUAI/TT  00,  ▼.  SAFE  DE- 
POSIT &  TRUST  00.  OF  BAIi- 
TIMORB. 

(Court  of  Appeals  of  Maryland.     April  4, 
1911.) 

1.  Tbitsts  (S  248*)— Appoiwtment  and  Sdc- 
CES8I0N   OP  New   Tbusteb— Powebs— Pbo- 

VISIONS  OF  WlLI,  CBEATING  TRUST. 

Where  a  power  lodged  with  the  trustees  in 
connection  with  the  trust  is  a  special  confidence 
in  a  particular  trustee  or  set  of  trustees,  or  is 
to  be  exercised  only  upon  his  or  their  personal 
judgment,  such  power  will  not  pass  to  a  snb- 
BtStnted  trustee-  bat,  where  the  power  is  an- 
nexed to  the  office  of  trustee  for  the  purposee 
of  the  trust  and  to  promote  its  objects,  then 
it  will  pass  with  the  trust  to  the  snocessors  of 
the  original  trustees,  and  can  be  exercised  by 
them. 

[Ed.  Note.— For  other  cases,  see  Trust),  Cent 
Dig.  {  350;   Dec.  Dig.  f  243.*] 

2.  Tbtjsts  (8  243*) — Constbuctior  of  Tksta- 

MENTABT    TBCSTS— INTENTION    OF   TESTTATOB. 

Whether  a  power  of  sale  conferred  by  a 
testamentai?  trust  is  a  special  confidence  re- 
posed in  the  trustees  and  their  survivors  or  sur- 
vivor, to  be  exercised  only  upon  their  personal 
judgment,  or  whether  it  is  annexed  to  the  office 
of  trustee  for  the  purposes  of  the  trust  and  to 
promote  its  objects,  is  dependent  upon  the  in- 
tention of  the  testator,  which  is  to  be  ascer- 
tained by  conslderinff  the  will  as  a  whole,  and 
which,  when  ascertained,  is  to  be  carried  out 
unless  some  imperative  riile  of  law  prevents. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  350;   Dec.  Dig.  (  243.»] 

3.  Wills  (|  686*)— Construction  of  Testa- 
HBNTABT  Trust— Dttbation  of  Tbust. 

A  testator  devised  to  his  three  sons  and  the 
survivors  or  survivor  of  them  and  the  heirs,  per- 
sonal representatives,  and  assigns  of  the  sur- 
vivor all  his  residuary  estate  in  trust,  to  set 
apart  five-eighths  thereof,  and  to  collect  the 
rents  and  profits  thereof,  and,  after  the  pay- 
ment of  necessary  expenses,  then  to  be  held  in 
trust  to  pay  the  income  in  equal  parts  to  each 
of  his  five  daughteis  for  life,  and,  after  the 
death  of  any  one  of  them,  to  hold  one-fifth  of 
such  five-eighths  for  the  child  or  children  of  the 
deceased  daughter.  The  trustees  were  given 
power  to  mortgage,  sell,  or  lease  the  whole  or 
a  part  of  the  trust  property.  Held,  that  the 
daughters  took  an  equitable  life  estate  in  the 


five-eighths,    the    trust    to    continue    until   the 
death  of  the  last  surviving  ilaughter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1631-1637 ;    Dec.  Dig.  §  686. •! 

4.  Trusts  (|  243*)— Sale  and  Convbttance 
OF  Pbopebtt— Power  op  Sale  in  Instbu- 
UENT  Creatinq  Tbust. 

A  testator  devised  to  his  three  sons  and 
the  survivors  or  survivor  of  them,  and  the  heirs, 
personal  representatives,  and  assigns  of  the 
survivor  all  his  residuary  estate  in  trust,  to  set 
apart  five-eightlis  of  the  estate  and  to  convert 
it  into  other '  property  or  investments,  and  to 
collect  the  rents  and  profits,  and,  after  paying 
the  necessary  expenses,  to  pay  semiannually  the 
net  income  from  the  five-eighths  in  equal  parts 
to  each  of  his  five  daughters,  and,  after  the 
death  of  any  one  of  them,  to  hold  one-fifth  of 
such  five-eighths  for  the  child  or  children  of  the 
decedent  The  survivors  or  survivor  of  the  trus- 
tees were  authorized  to  mortgage  the  trust 
property,  to  lease  it  on  terms  as  they  should 
think  proper,  and  they  and  the  survivors  or 
survivor  were  empowered  to  sell  such  parts  of 
it  as  they  should  think  proper,  and  to  invest 
the  proceeds  for  the  benefit  of  the  daughters. 
The  estate  was  administered  by  the  trustees 
until  the  death  of  the  sole  surviving  trustee  in 
1904,  at  which  time  a  trust  company  was  ap- 
pointed trustee,  and  its  agreement  to  sell  real 
estate  was  approved  by  the  circuit  court  At 
the  creation  of  the  trust  all  the  sons  were  old- 
er than  any  of  the  daughters,  and  at  the  death 
of  the  last  surviving  trustee  three  daughters 
survived,  the  youngest  of  whom  was  only  45 
and  the  oldest  less  than  60.  Beld,  in  view  of 
the  difference  between  the  ages  of  the  trustees 
and  the  beneficiaries,  that  the  power  of  sale 
was  not  a  special  confidence  In  the  trustees' 
personal  discretion,  but  was  annexed  to  the 
office  of  trustee,  to  make  the  estate  produce  an 
income,  and  that  the  omission  of  the  words, 
"heirs,  executors,,  administrators  and  assigns  of 
the  sur^vor,"  In  the  clause  conferring  the  pow- 
er of  sale,  was  not  intended  to  restrict  the 
power;  and  hence  that  the  trust  company 
might  exercise  the  power  of  sale. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  350;   Dec  Dig.  f  243.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Alfred  S-  Nlles,  Judge. 

The  Safe  Deposit  &  Trust  Company  of  Bal- 
timore, as  substituted  trustee  under  the  will 
of  Arunah  S.  Abell,  reported  to  the  circuit 
court  for  Baltimore  city  its  agreement  to  a 
sale  of  land  held  by  it  as  trustee  under  the 
will  to  the  Maryland  Casualty  Company,  and 
from  a  final  order  of  the  circuit  court,  ap- 
proving and  ratifying  the  sale,  the  Maryland 
Casualty  Company  appeals.    Affirmed. 

See,  also,  75  Md.  44,  23  Atl,  71,  25  Ati,  389, 

Argued  before  BOYD,  C,  J.,  and  BRISCOE 
PEARCE,  THOMAS,  PATTISON,  and  URN- 
ER,  JX 

Frank  Gosnell,  for  appellant  Qutrles  McH. 
Howard,  for  appellee. 

PATTISON,  J.  Arunah  B.  Abell  by  tiie 
sixteenth  Item  of  his  will  devised  and  be- 
queathed all  the  rest,  residue,  and  remainder 
of  bis  estate,  real,  personal,  and  mixed,  not 
disposed  of  in  the  15  preceding  items  thereof, 
imto  his  three  sons,  Edwin  F.  Abell,  George 
W.  Abell,  and  Walter  R.  Abell,  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs, 
executors,  administrators,  and  assigns  of  the 
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Borrlvor,  In  trust,  nevertheless,  that  they 
should  value  and  set  apart  of  the  same, 
property  real  and  personal  to  the  value  of 
five-eighths  parts,  and  after  converting  such 
parts  of  said  five-eighths  of  the  said  rest, 
residue,  and  remainder  of  the  estate,  as 
therein  mentioned,  into  other  property  or  in- 
vestments, as  therein  specified,  they  should 
hold  the  same  In  trust  to  collect  the  rents, 
issues,  and  profits  accruing  therefrom,  and, 
after  paying  therefrom  the  necessary  expens- 
es, the  charges,  and  liens  therein  named,  to 
pay  semiannually  such  net  income  from  the 
Bald  five-eighths  parts  of  the  said  rest,  res- 
idue, and  remainder  of  his  estate  and  of 
any  accretions  thereto  in  equal  parts  to  each 
one  of  his  five  daughters,  Mary  Ij.  Abell, 
Fannie  A.  Abell,  Annie  F.  Abell,  Helen  M. 
Baughman,  and  Margaret  Abell,  for  and  dur- 
ing their  natural  life,  and,  after  the  death 
of  any  one  of  them,  In  trust  to  hold  one-fifth 
part  of  the  said  five-eighths  parts  of  such 
residue  and  remainder  of  the  estate  for  the 
chUd,  If  only  one,  of  the  said  daughter  so 
dying,  or  for  the  children,  if  more  than  one, 
of  the  daughter  so  dying,  share  and  share 
alike. 

By  the  seventeenth  item  of  his  will  the  re- 
maining three-eighths  parts  of  the  said  res- 
idue and  remainder  of  his  estate  devolved 
upon  and  vested  in  his  said  three  sons,  Ed- 
win P.,  George  W.,  and  Walter  B.  Abell,  In 
equal  parts,  as  tenants  in  common. 

The  eighteenth  Item  of  hlrf  will  empowered 
his  said  trustees,  "the  survivors  or  survivor 
of  them,"  to  raise  from  time  to  time,  by  mort- 
gage upon  any  real  or  leasehold  estate  so  set 
apart  for  the  benefit  of  his  said  daughters, 
any  sum  or  sums  of  money  necessary  for  the 
repair  or  Improvement  of  such  real  or  lease- 
hold estate,  providing  therein  that  the  mort- 
gages so  executed  and  the  Interest  thereon 
and  all  expenses  and  charges  connected  there- 
with should  "constitute  a  charge  upon  that 
part  of  the  real  and  personal  estate  so  mort- 
gaged, and  in  case  of  deficiency,  upon  the 
real  and  personal  estate  so  set  apart  for  the 
beneflt  of  my  (his)  daughters." 

By  the  nineteenth  Item  of  his  will  he  empow- 
ered his  said  "trustees,  •  •  •  and  the  sur- 
vivors or  survivor  of  them,  to  make  and  exe- 
cute from  time  to  time  any  lease  or  leases  for 
any  purpose  whatsoever,  upon  such  terms  as 
they  or  he  shall  think  proper,  of  any  part  of 
the  real  or  leasehold  estate  so  set  apart  for 
the  benefit  of  his  said  daughters. 

By  the  twentieth  item  of  his  will,  the  Item 
which  is  particularly  Involved  in  this  case, 
It  is  provided:  "I  further  empower  my  said 
trustees  of  the  rest,  residue  and  remainder  of 
my  estate  as  aforesaid  and  the  survivors  or 
survivor  of  them  to  sell  from  time  to  time 
any  portion  of  the  property,  real,  personal 
or  mixed  so  set  apart  for  the  benefit  of  my 
said  daughters  upon  such  terms  as  they  or 
he  may  deem  to  be  proper  and  to  Invest  the 
proceeds  of  any  such  sale  or  sales  In  real  or 
leasehold  estate  or  in  mortgages  or  in  state 


or  municipal  bonds  or  certUkates  of  Indebt- 
edness of  the  most  assured  character,  or  in 
bonds  or.  certificates  of  Ind^tedness  of  the 
United  States  as  they  or  be  may  think  proper 
with  power  to  change  any  investment  or  in- 
vestments so  made  from  time  to  time  into 
another  Investment  or  Into  other  Investments 
belonging  to  any  one  or  more  of  the  classes 
of  property  in  this  clause  of  my  will  Indicat- 
ed but  every  instrument  made  by  my  said 
trustees  or  the  survivors  or  survivor  of  them 
in  the  exercise  of  this  power  shall  be  subject 
to  the  trusts  declared  in  this  will  In  relation 
to  the  real  and  personal  estate  so  set  apart 
for  the  benefit  of  my  said  daughters  and  of 
each  of  them." 

In  the  twenty-first  Item  of  his  will  he  em- 
powered his  "said  sons,  Edwin  V.  Abell, 
George  W.  Abell  and  Walter  R.  Abell,  and 
the  survivors  or  survivor  of  them,  to  manage 
and  direct  all  aCFairs  and  concerns  relating 
to. any  property  devised  and  bequeathed  to 
them  In  trust  by  this  my  will  •  •  •  as 
they  or  he  in  their  or  his  judgment  may  thtnk 
best  adapted  to  promote  the  interests  of  the 
said  respective  trusts." 

The  record  discloses  that,  upon  the  death 
of  the  testator,  Walter  R.  Abell  declined  to 
accept  the  office  of  trustee  under  said  wlU, 
but  Edwin  F.  Abell  and  George  W.  Abell  ac- 
cepted the  same,  qualified  as  such,  and  sub- 
sequently, at  their  request,  by  proceedings 
instituted  by  them,  the  circalt  court  for 
Baltimore  city  assumed  Jurisdiction  over  the 
administration  of  said  tmst,  and  Edwin  F. 
Abell  and  George  W.  Abell  continued  to  ad- 
minister said  trust  under  the  supervision  of 
said  court  until  the  death  of  George  W.  Abell 
on  May  1,  1804,  after  which  time  Edwin  F. 
Abell,  as  sole  surviving  trustee,  administered 
said  trust  under  the  supervision  of  the  court 
until  his  death  in  February,  1904.  After  the 
death  of  Eidwin  F.  Abell,  the  circuit  court  for 
Baltimore  city,  upon  the  petition  and  consent 
of  the  beneficiaries  and  the  deceased  trus- 
tees, common-law  heirs,  and  executors,  by  its 
order  passed  March  19,  1904,  appointed  the 
Safe  Deposit  &  Tnist  Company  of  Balti- 
more City,  the  appellee,  trustee  in  place  of 
the  said  Edwin  F.  Abell,  "fo  administer  the 
trust  created' by  said  will,' with  all  powers 
which  by  said  will  were  conferred  upon  the 
trustees  named  therein,  the  survivors  or  sur- 
vivor of  them,  under  the  direction  and  super- 
vision of  the  court  In  this  cause."  The  rec^ 
ord  further  discloses  that,  after  the  appoint- 
ment of  the  appellee  as  trustee.  It  sold  at 
private  sale,  at  dlfterent  times,  11  parc^  of 
land  held  by  it  as  such  trustee,  the  sales 
thereof  amounting  in  the  aggregate  to  $232.- 
406.76.  The  sales  of  these  lands  were  by  the 
trustee  reported  to  and  confirmed  by  the 
court.  On  the  5th  day  of  October,  1010,  the 
appellee  as  trustee  reported  to  the  drcnit 
court  for  Baltimore  city  an  offer  made  to  it 
by  the  appellant,  the  Maryland  Casualty  Com- 
pany, to  purchase  at  and  for  the  sum  of 
$200,000  a  lot  of  ground  and  improvement» 
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situated  on  the  north  side  of  Baltimore 
street,  Baltimore,  Md.;  and  tbat  it,  as  trus- 
tee, in  the  exercise  of  the  power  of  sale  con- 
ferred by  the  will  of  Amnah  S.  Abell,  had 
accepted  said  ofter  and  agreed  to  sell  said 
property  to  said  purchaser  "at  said  price  and 
upon  said  terms,  subject,  however,  to  the 
ratification  and  approval  of  the  court"  The 
appellant  excited  to  the  ratification  of  this 
sale,  because:  (1)  "That  the  power  to  sell 
the  real  estate  of  Arunah  S.  Abell,  deceased, 
of  which  said  property  is  a  part,  vested  in 
Edwin  F.  AbeU,  George  W.  Abell,  and  Walter 
B.  Abell,  trustees,  and  the  survivor  and  sur- 
vivors of  them,  under  the  will  of  the  said 
Amnah  S.  AbeU,  and  did  not  devolve  upon 
the  Safe  Deposit  &  Trust  Company  of  Balti- 
more as  substituted  trustee  under  said  will." 
(2)  "That  the  said  Safe  Deposit  &  Trust 
Company  of  Baltimore,  substituted  trustee, 
cannot  convey  a  good  and  merchantable  title 
because  the  power  of  sale  vested  in  Edwin 
F.  Abell,  George  W.  Abell,  and  Walter  B. 
AbeU,  trustees,  does  not  devolve  upon  the 
said  substituted  trustee,  and  that  such  title 
can  only  be  secured  through  a  proceeding  In 
equity  to  which  all  persons  in  interest  are 
made  parties."  The  court,  however,  by  its 
order  dated  the  13th  day  of  December,  1910, 
overruled  the  exceptions  filed  by  the  appel- 
lant, and  finally  ratified  and  confirmed  the 
sale  of  the  lands  so  made  by  the  appellee  to 
the  appellant  as  aforesaid.  It  is  from  this 
order  of  the  court  that  this  appeal  is  taken. 

It  Is  not  denied  that  the  power  to  sell 
these  lands  was  conferred  by  the  will  upon 
the  trustees  therein  named,  to  wit,  Edwin 
F.  Abell,  George  W.  AbeU,  and  Walter  B. 
AbeU,  and  their  survivors  or  survivor,  but  It 
Is  contended  that  this  power  was  not  con- 
ferred by  the  will  upon  the  appeUee  as  the 
substituted  trustee  under  the  wUl,  and  this  is 
the  sole  question  in  this  case.  The  appel- 
lant contends  that  the  power  to  sell  in  this 
case  is  a  special  power,  to  be  exercised  only 
by  the  trustees  named  in  the  will  and  their 
survivors  or  survivor,  and  not  a  general  pow- 
er annexed  to  the  office  of  trustee  to  be  exer- 
cised by  the  substituted  trustee. 

[1]  It  is  the  weU-settled  law  of  this  state 
that  "If  it  appears  that  the  power  lodged 
with  the  trustees  In  connection  with  the 
trust  is  a  special  confidence  in  a  particular 
trustee  or  set  of  trustees,  or  Is  to  be  ex- 
ercised only  upon  his  or  their  personal  Judg- 
ment and  discretion,  such  power  can  only  be 
exercised  by  the  designated  donees,  and  wUl 
not  pass  to  the  substituted  trustee.  On  the 
other  hand,  if  it  appears  tbat  the  power  is 
annexed  to  the  office  of  trustee  for  the 
purposes  of  the  trust,  and  to  promote  its  ob- 
jects, then  it  wiU  pass  with  the  trust  to  the 
successors  of  the  original  trustee,  and  can  be 
exercised  by  them."  Mercer  v.  Safe  De- 
posit &  Trust  Company,  91  Md.  119,  46 
Atl.  869;  Snyder  v.  Safe  Deposit  &  Trust 
ComiMny,  03  Md.  221,  fS  AO,  719;   Druid 


Park  Heights  v.  Oettlnger,  53  Md  48;  Ken- 
nard  v.  Bernard,  98  Md.  513,  56  AtL  793. 

[2]  Whether  the  power  in  this  case  was  a 
special  confidence  reposed  in  the  sons  as 
trustees  and  their  survivors  or  siurvivor  to 
be  exercised  only  upon  their  personal  judg- 
ment and  discretion,  or  whether  it  was  a 
power  to  be  annexed  to  the  office  of  trustee 
for  the  purposes  of  the  trust  and  to  pro- 
mote its  objects,  is  dependent  npon  the  in- 
tention of  the  testatcHT,  which  is  to  be  ascer- 
tained by  consideriug  the  wiU  as  a  whole, 
and,  when  his  intention  is  once  ascertained, 
it  must  be  carried  out  unless  some  impera- 
tive rule  of  law  wUl  prevent  It 

By  section  16  of  the  wiU  the  legal  title  In 
aU  the  rest  residue,  and  remainder  of  bis 
estate  was  vested  in  his  three  sons,  and 
the  survivors  and  survivor  of  them,  and 
the  heirs,' executors,  administrators,  and  as- 
signs of  the  survivor,  upon  trust  neverthe- 
less, etc.  In  item  20,  in  which  the  power  of 
sale  is  conferred,  those  upon  whom  it  is 
conferred  are  mentioned  as  "the  said  trus- 
tees of  the  rest  residue,  and  remainder  of 
my  estate  as  aforesaid  and  the  survivors  or. 
survivor  of  them,"  omitting  the  words  "and 
the  faelTS,  executors,  administrators  and  as- 
signs of  the  survivor,"  which  appear  in  the 
sixteenth  clause  of  the  wiU.  After  the 
devise  to  the  sons  as  trustees  in  the  manner 
above  set  forth  in  item  16,  the  testator  does 
not  again  In  any  of  tbe  following  clauses 
of  the  wiU  repeat  the  words  "and  the  heirs, 
executors,  administrators  and  assigns  of 
the  survivor,"  not  even  in  the  nineteenth 
section,  where  the  power  Is  conferred  to  exe- 
cute from  time  to  time  lease  or  leases  for 
any  of  said  property,  which  property,'  by 
item  16,  the  trustees,  as  therein  described, 
are  to  hold  in  trust  to  collect  the  rents, 
issues,  and  profits  arising  therefrom,  etc. 
It  is  because  of  the  omission  of  the  words 
"and  the.  heirs,  executors,  administrators 
and  assigns  of  the  survivor,"  after  the  words 
"trustees,  the  survivors  or  survivor  of  them" 
in  section  20,  wherein  the  power  to  sell  the 
property  of  the  trust  estate  is  conferred, 
that  the  appeUant  contends  that  the  power 
of  sale  was  restricted  to  the  designated 
trustees,  their  suxvlvors  or  survivor,  and 
was  not  Intended  to  comprehend  or  include 
"the  heirs,  executors,  administrators  and  as- 
signs of  the  survivor,"  as  mentioned  in  the 
sixteenth  item,  and  that  such  power  was  in- 
tentionaUy  withheld  from  any  substituted 
trustee-  because  <rf  the  discretionary  power 
therein  Intended  to  be  given  only  to  the  sons 
of  the  testator  and  the  survivors  or  sur- 
vivor of  them. 

The  testator  la  this  case  had  eight  chil- 
dren, aU  of  whom  are  named  in  I1I9  will, 
three  sons  and  five  daughters.  Tho  record 
discloses  that  the  three  sons  are  all.  older 
than  any  of  the  daughters,  the  oldest  son 
being  19  years  older  than  the  youngest 
daughter,  and  the  youngest  sou  being  10 
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years  her  senior.  Tbe  youngest  daughter  at 
the  date  of  the  execution  of  her  father's  will 
In  AprU,  1888,  was  but  20  years  of  age.  The 
last  surviving  son  died  In  1904,  leaving 
three  of  his  sisters  surviving  him,  the 
youngest  of  whom  at  the  time  of  his  death 
was  45  years  of  age  and  is  now  52  years 
old,  while  the  oldest  is  less  than  60  years 
of  age. 

[8]  The  trust  estate  so  created  was  In- 
tended by  the  testator,  as  was  decided  by 
this  court  (AbeU  v.  Abell,  75  Md.  44,  23  Atl. 
71,  25  Atl.  389),  to  last  until  the  death  of 
the  last  surviving  daughter.  We  may  rea- 
sonably assume  that  the  testator  at  the  time 
of  making  his  will  considered  the  great 
difference  in  the  ages  of  his  sons  and 
daughters.  If  so,  as  the  trust  was  to  last 
until  the  death  of  the  last  surviving  daugh- 
ter, in  the  natural  order  of  tilings  he  could 
not  have  reasonably  expected  his  sons,  or 
the  survivor  of  them,  to  live  during  the 
whole  period  of  the  existence  of  the  trust, 
and  to  him  It  should  have  been  apparent 
that  the  administration  of  the  trust  would 
fall  into  other  hands  prior  to  its  termina- 
tion. 

[4]  This  trust  estate,  as  the  record  dis- 
closes, was  valued  at  more  than  $3,000,000, 
and  was  to  be  managed  and  controlled  by 
trustees,  not  limited  to  the  sons,  the  sur- 
vivors or  survivor  of  them,  so  long  as  the 
trust  estate  existed,  and  it  was  only  the 
rents,  profits,  and  Income  therefrom  dnrlng 
the  existence  of  the  trust  that  the  benefici- 
aries were  to  receive. 

The  twentieth  item  of  the  will  not  only 
confers  power  to  sell  the  real  estate,  but 
also  the  personal  estate,  and  to  Invest  the 
proceeds  thereof  In  the  class  of  property 
therein  named,  with  power  to  change  any 
Investment  so  made  from  time  to  time  in 
other  investments  of  the  class  mentioned  in 
said  clause.  By  the  appellant's  contention 
this  discretionary  power  is  vested  only  In 
the  designated  trustees,  their  survivors,  or 
survivor,  and  Is  not  annexed  to  the  office 
to  be  exercised  by  the  substituted  trustee. 
After  setting  apart  the  five-eighths  of  the 
rest,  residue,  and  remainder  of  tbe  estate 
for  the  benefit  of  the  daughters,  and  after 
tbe  conversion  of  certain  property  therein 
named  into  other  property  therein  specified 
as  rapidly  as  the  same  could  be  done  to  ad- 
vantage, the  only  express  power  conferred 
by  section  16  upon  the  trustees  as  therein 
named  and  described  is  the  power  to  hold  the 
said  five-eighths  parts  of  the  said  residue  and 
ronainder  in  trust  to  collect  the  rents,  in- 
comes, and  profits  arising  therefrom,  and,  aft- 
er the  payment  therefrom  of  the  necessary  ex- 
penses, and  the  charges  and  Hens  therein 
mentioned,  to  pay  such  net  Income  in  equal 
parts  to  each  of  his  daughters  for  the  period 
of  her  natural  life,  etc.  At  the  time  of  the 
execution  of  this  wlU,  the  testator  had  every 
reason  to  believe  that  the  trust  estate  here- 


by created  would  be  of  long  duration.  By 
It  he  made  his  sons,  who  were  much  older 
than  his  daughters,  trustees,  and  in  so 
doing  he  could  not  reasonably  have  thought 
that  they  would  survive  his  daughters.  It 
was  of  the  utmost  Importance  that  the  es- 
tate should  at  all  times  be  productive.  Inas- 
much as  the  beneficiaries  were  to  receive 
only  the  Income,  profits,  and  rents  from  the 
trust  estate  during  its  existence,  and  that 
tbe  trustees  during  the  whole  period  of  its 
existence  should  be  clothed  with  the  neces- 
sary powers  to  maintain  its  productiveness. 
It  is  difficult  for  us  to  conceive  that  the  tes- 
tator, a  man  ot  his  vast  experience  and 
business  capacity,  should  have  intentionally 
conferred  the  very  essential  powers  found  In 
the  twentieth  item  of  his  will.  Including  the 
power  of  sale,  only  upon  the  designated 
trustees  and  their  survivors  or  survivor, 
and  that  he  should  have  Intentionally  with- 
held these  powers  from  the  substituted 
trustee,  conferring  upon  such  trustee  only 
tbe  powers  that  we  find  In  Item  sixteen  of 
the  will.  "Where  the  discretionary  powers 
are  such  as  would  not  belong  to  the  court 
because  of  Its  Jurisdiction  over  the  subject- 
matter  of  tbe  trust,  Independent  of  the  au- 
thority of  tbe  will,  as,  for  Instance,  where 
the  power  is  one  of  selecting  the  benefici- 
aries to  enjoy  the  testator's  bounty,  the 
court  will  not  exercise  ,lt,  and  under  the 
rules  of  law  cannot  confer  such  discretion 
upon  the  trustee.  But  It  Is  otherwise  where 
anybody  could  properly  exercise  the  dis- 
cretion about  the  thing  to  be  done;  as^  for 
Instance,  the  felling  of  tlmlier,  etc.  Hill 
on  Trusts,  317;  Ambler's  Reports,  508.  When 
the  discretion  applies  to  some  ministerial  act 
connected  with  the  estate,  such  as  felling 
timber,  leasing,  or  selling  the  land,  such 
powers  are  much  more  under  the  control 
of  courts  than  those  depending  upon  tbe 
exercise  of  opinion  and  Judgment  Perry  on 
Trasts,  454,  and  cases  there  cited."  Druid 
Park  Heights  y.  OetUnger,  53  Md.  46. 

Looking  to  the  whole  of  this  will  and 
the  objects  Intended  to  be  secured,  we  do 
lot  think  that  it  can  be  gathered  from  the 
omission  of  the  words  "the  heirs,  executors, 
adminlstratovs  and  assigns  of  the  survivor," 
In  the  twentieth  item  of  the  will,  that  It  was 
tbe  Intention  of  the  testator  to  confer  tbe 
powers  therein- contained  only  upon  the  des- 
ignated trustees,  the  survivors  or  survivor 
of  them;  nor  do  we  think  It  was  a  special 
confidence  reposed  in  them  to  be  exercised 
only  upon  their  personal  Judgment  and  dis- 
cretion, but  that  it  was  a  power  annexed 
to  the  office  of  trustee  to  be  exercised  by 
any  substituted  trustee  for  the  purpose  of 
making  the  trust  estate  productive  and 
available  for  the  beneficiaries. 

It  will  follow  from  what  we  have  said 
that  the  decree  or  order  of  the  court  bdow 
will  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee. 
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ABRAMSON  y.  HORl^BB  et  al. 
(Oourt  of  Appeals  of  Maryland.    April  4, 1911.) 

1.  Fbaudulent  Conveyances  (§  298*)— Ac- 
tion TO  Set  Aside— Sufficiency  of  Evi- 

DENCK.       . 

Bvidence  in  an  action  by  a  judgment  cred- 
itor to  eet  aside  a  conveyance,  alleged  to  have 
been  made  as  a  part  of  the  debtor's  scheme  to 
delay  and  defraud  creditors,  held  sufficient  to 
show  a  deliberate  scheme  on  the  debtor's  part 
to  keep  his  property  beyond  the  reach  of  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  {  298.*] 

2.  Fraudulent  Conveyances  (f  208*)— Per 
SONS  Entitled  to  Set  Asidj>— Subsequent 
Chbditob. 

Where  property  is  purchased  by  a  debtor 
and  taken  in  tho  name  of  another  to  avoid  cred- 
itors, the  deed  to  the  grantee  for  the  benefit  of 
the  debtor  can  be  set  aside  by  a  sabsequent 
creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  tS31;  Dec.  Ilife.  i 
208.*] 

3.  Fbauditlbnt  Conveyances  (|  255*)— Par- 
ties— Grantee  as  Defendant. 

Real  estate  purchased  by  a  debtor  for  his 
own  benefit  was  conveyed  to  another  person, 
who,  in  turn,  conveyed  it  to  a  third  person,  in 
whose  name  the  record  title  stood ;  a  recon- 
veyance to  the  first  grantee  being  withheld  from 
record.  The  first  grantee,  who  might  have 
made  herself  a  party  to  a  proceeding  to  set 
aside  her  conveyance  as  made  in  fraud  of  the 
real  purchaser's  creditors,  was  a  witness  in  the 
case,  and  was  therefore  bound  by  the  decree  as 
effectually  as  if  made  a  party,  and  at  the  time 
of  filing  the  bill  the  creditor  had  no  definite 
knowledge  of  her  claim  under  the  conveyance. 
Held,  that  she  was  not  a  necessary  or  a  prop- 
er party  defendant  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  741-751;  Dec.  Dig. 
i  255.*] 

4.  fbaudtjlert  conveyances  (8  241*)— 
Right  op  Action— Conditions  Precedent 
—Judgment. 

A  bill  to  set  aside  a  conveyance  as  fraud- 
ulent against  creditors  may  be  filed  before  the 
creditor  has  obtained  judgment. 

[Eid.  Note. — ^For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  687;  Dec.  Dig.  i 
241.*] 

6.  Venue  (J  5*)— Real  Pbopebtt— Statutory 
Provisions—'  'Charge'  '— '  'Claik." 

Under  Code  1904,  art.  16,  §  83,  providing 
that  all  proceedings  to  enforce  any  charge  or 
lien  on  lands  shall  be  instituted  in  the  county 
where  such  land  lies,  and  that,  when  the  de- 
fendants or  any  of  them  reside  in  different 
counties  from  that  in  which  the  land  to  be  af- 
fected by  a  suit  lies,  process  may  be  sent  to 
the  county  or  counties  wherein  the  defendants 
respectively  reside,  the  word  "charge"  means 
a  lien,  incumbrance,  or  claim  which  is  to  be 
satisfied  out  of  the  si>ecific  thing  or  proceeds 
thereof  to  which  it  applies,  and  a  bill  to  set 
aside  a  conveyance  as  m  fraud  of  creditors  is  a 
"claim"  to  be  satisfied  out  of  the  land  or  the 
proceeds  thereof;  and  where  a  defendant  debt- 
or, not  a  resident  of  the  county  in  which  the 
land  was  situated,  was  summoned,  and  entered 
an  appearance,  and  the  proceeding  was  based 
on  the  claim  that  the  nonresident  grantee  of  the 
party,  In  whose  name  the  conveyance  had  been 
taken  for  the  benefit  of  the  debtor,  had  no  inter- 
est in   the   land,   but  that   it  belonged  to  the 


debtor,  the  proceeding  wag  properly  brought  in 
the  county  where  the  land  lies. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §§  4-11 ;   Dec.  Dig.  §  5  ;• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  10ft4-1072;  vol.  8,  pp.  7599-7600; 
vol.  2,  pp.  1202-1211 ;    vol.  8,  p.  7604.] 

6.  Witnesses  (§  262*)— Recalling  Witness 
— 'Rebuttal — Order  of  Court. 

A  witness  may  be  recalled  to  testify  in  re- 
buttal without  an  order  of  court. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  §  262.*] 

7.  Trial  (§  85*)— Sufficiency  of  Objection 
—Evidence  Admissible  in  Part. 

Where  the  testimony  of  a  witness  recalled 
In  rebuttal  was  in  part  properly  admissible  in  , 
rebuttal,  an  objection  goin^  to  the  whole  of  his 
testimony  cannot   be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  223-225;    Dec.  Dig.  {  85.*] 

8.  Appeal  and  Error  (§  1051*)- Harmless 
Error  —  Exclusion  of  Evidence  —  Facts 
Otherwise  Established. 

Where  a  witness  has  testified  as  to  a  fact 
which  the  objecting  party  has  himself  admitted, 
it  is  immaterial  whether  the  testimony  be  ad- 
mitted or  not;  and,  if  admitted,  any  error 
therein  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4164 ;   Dec.  Dig.  |  1051.*] 

9.  Depositions  (§  111*)— Misnokeb  of  Wit- 
ness—Objection. 

In  an  action  to  set  aside  a  conveyance  as 
in  alleged  fraud  of  creditors,  the  defendant 
debtor  objected  to  the  admission  of  a  deposition 
of  a  witness  for  the  plaintiff  on  the  grounds 
that  the  notice  given  was  that  the  deposition  of 
Henry  C.  Fox  would  be  taken  when  the  name 
of  the  party  whose  deposition  was  actually  tak- 
en was  Harry  C.  Fox,  that  it  did  not  appear 
that  the  formal  question  was  propounded  to 
this  deponent  and  an  answer  elicited  thereuiKm, 
and  that  the  deposition  was  irrelevant  and  im- 
material. The  defendant  himself  was  present 
and  participated  in  the  taking  of  the  deposi- 
tion, and  it  was  clearly  shown  that  Harry  O. 
Fox  was  the  Henry  C.  Fox  named  in  the  no- 
tice. Held,  that  the  deposition  was  admissible. 
[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  Ul.*] 

Appeal  from  Circuit  Court,  Baltimore 
County;   Frank  I.  Duncan,  Judge. 

Action  by  Morris  Abramson  against  Albert 
N.  Homer  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeala  Reversed 
and  remanded. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  THOMAS, 
PATTISON,   and  URNER,  JJ. 

Robert  Biggs  and  Richard  B.  Tlppett,  for 
appellant    T.  Scott  Offutt,  for  appellees. 

PATTISON,  J.  The  am)eUant  in  this 
case,  being  the  bolder  of  a  judgment  re- 
covered against' Albert  N.  Horner,  one  of  the 
appellees,  for  the  sum  of  $3,283.66,  filed  in 
the  circuit  court  for  Baltimore  county,  sit- 
ting in  equity,  his  bill  against  the  appellees, 
Albert  N.  Homer  and  Harry  C.  Fox,  praying 
therein  that  a  deed  from  Jennie  B.  HieatK- 
man  and  husband  to  Harry  C.  Fox,  one  of 
the  appellees,  dated  the  29tb  day  of  Nov«u- 
ber,  1907,  and  filed  with  the  biU  as  an  ex- 
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blbit,  be  set  aalde  and  declared  void,  and 
tbe  lands  described  therein  be  sold  for  tbe 
payment  of  tbe  indebtedness  aforesaid.  Tbe 
bill  alleges  tbat  tbe  lands  mentioned  In  tbe 
deed  are  tbe  property  of  Albert  N.  Homer, 
and  tbat  Fox  bas  no  Interest  whatever  In 
tbem,  and  tbat  tbe  conveyance  of  tbem  to 
Fox  by  Mrs.  Hleatzman  and  busband  was 
merely  a  scheme  on  tbe  part  of  Horner  to 
binder,  delay,  and  defraud  bis  creditors, 
particularly  the  appellant;  tbat  Albert  N. 
Homer  bas  no  property  standing  In  bis 
name,  so  far  as  tbe  appellant  bas  been  able 
to  discover  after  diligent  research,  from 
which  tbe  payment  of  the  indebtedness  afore- 
said can  be  realized;  tbat  tbe  claim  upon 
which  tbe  Judgment  was  recovered  existed 
for  a  long  time  t>efore  tbe  above-mentioned 
conveyance  of  the  lands.  Homer,  in  bis 
answer,  alleges  tbat  be  bas  no  "personal  or 
specific  knowledge"  of  tbe  recovery  of  tbe 
Judgment  against  him  or  of  tbe  conveyance 
of  bis  sister,  Mrs.  Hleatzman,  and  busband 
to  Fox,  or  of  the  Interest  of  Fox  in  said 
lands,  and  therefore  could  neither  admit  nor 
deny  the  allegations  of  tbe  bill  In  relation 
thereto.  He  denied  that  said  lands  belonged 
to  him,  or  that  they  bad  ever  belonged  to 
blm,  and  further  denied  that  tbe  conveyance 
of  the  land  to  Fox  was  a  scheme  on  his 
part  to  binder,  delay,  or  defraud  his  credi- 
tors or  any  of  tbem.  He  also  denied  that 
the  claim  upon  which  the  Judgment  was  re- 
covered bad  existed  for  a  long  time  prior  to 
the  conveyance  aforesaid,  and  alleged  that 
he  bad  been  able  at  all  times  and  was  at 
tbe  time  of  tbe  filing  of  the  bill  aUe  to 
pay  all  claims  against  blm. 

Fox  In  his  deposition,  talcen  under  sec- 
tions 17  and  18,  art  35,  of  tbe  Code  of  1904, 
stated  that  he  was  a  resident  of  Waynes- 
boro, Pa.,  and  was  at  that  time  64  years 
of  age  and  a  machinist  by  trade;  that  bis 
wife  was  Homer's  cousin,  and  tbat  be  was 
In  Baltimore  on  tbe  occasion  of  tbe  execu- 
tion of  the  deed  from  Mrs.  Hleatzman  and 
husband  to  him;  that  be  went  there  at  tbe 
request  of  Homer  and  Is  tbe  party  to  whom 
Mrs.  Hleatzman  and  husband  conveyed  tbe 
lands,  and  is  tbe  person  who  thereafter  ex- 
ecuted a  mortgage  thereon  to  Joseph  R.  6on- 
tber.  He  testified  tbat  be  did  not  pay  any- 
thing for  tbe  lands,  but  was  acting  for  Mr. 
Homer,  and  had  "no  further  interest  than 
to  oblige  Mr.  Homer."  He  conid  not  re- 
call whether  be  bad,  after  executing  the 
mortgage,  executed  a  deed  with  the  name  of 
tbe  grantee  left  blank,  but,  when  asked  if 
the  title  to  tbe  lands  still  remained  In  bim, 
be  said,  "It  does  not"  He  did  not  know, 
however,  when  be  conveyed  it  but  it  bad 
been  conveyed,  and  this  was  done  at  tbe  re- 
quest of  Mr.  Homer.  He  could  not  recall 
whether  be  bad  executed  a  second  mortgage 
on  the  proper^.  He  stated  that  be  had  re- 
peatedly acted  for  Mr.  Homer  as  grantee 
and  mortgagor  In  relation  to  various  prop- 


erties in  Baltimore  and  elsewhere  when  be 
had  no  interest  in  tbe  same,  "except  ex- 
penses and  anything  tbat  was  given  me  foe 
my  trouble."  In  tbe  last  two  years  prior  to 
bis  testifying  he  bad  executed  for  Mr.  Hor- 
ner many  deeds  and  mortgages  relating  to 
property  in  which  he  bad  no  interest 

Joseph  B.  Sauter,  the  former  owner  of  tbe 
lands,  testified  tbat  he  sold  tbem  for  ST.OOU, 
of  which  tbe  sum  of  $4,800  was  paia  by  tbe 
certified  check  of  Albert  N.  Homer  delivered 
to  bim  by  one  J.  Wesley  EX'ans,  through 
whom  tbe  sale  bad  been  effected,  and  tbe 
balance  thereof,  tbe  sum  of  $2,200,  was  in  a 
mortgage  resting  upon  tbe  lands  held  by  one 
Reinbold.  When  tbe  deed  therefor  was  to 
be  executed,  be  was  asked  to  convey  the 
property  to  Mrs.  Hleatzman,  which  be  did. 
He  never  knew  or  beard  why  lie  should  have 
been  asked  to  do  so.  This  deed  from  Sau- 
ter to  Mrs.  Hleatzman  was  executed  on  the 
2Cth-day  of  July,  1907. 

John  Timanus  testified  tbat  be  acted  for 
both  Sauter  and  Evans,  as  well  as  for  Mr. 
and*  Mis.  Belubold,  tbe  mortgagees,  in  tbe 
sale  and  conveyance  of  said  lands  by  San- 
ter.  He  prepared  tbe  deed  to  Mrs.  Hleatz- 
man, .  as  directed  by  Evans.  He  did  not 
know  why  Homer's  check  was  used  in  part 
payment  of  tbe  purchase  money,  but,  as  tbe 
check  was  certified,  tbat  did  not  bother  him. 
Timanus  also  testified  tbat  be  was  one  of 
tbe  counsel  for  Homer  in  this  case,  al- 
though it  does  not  so  appear  upon  the  rec- 
ord. 

Joseph  R.  Gnntber,  an  attomey  of  Balti- 
more city,  testified  that  he  was  applied  to  by 
Evans  in  1907  for  a  loan  upon  these  lands. 
Evans,  when  be  first  applied,  did  not  say  for 
whom  tbe  application  was  made,  but  later, 
when  asked  who  would  execute  the  mort- 
gage, be  stated  tbat  be  was  making  applica- 
tion for  Albert  N.  Homer  and  produced  tbe 
deed  from  Sauter  to  Mrs.  Hleatzman,  as 
well  as  other  title  papers.  Evans  stated, 
however,  that  tbe  mortgage  would  be  exe- 
cuted by  Mrs.  Hleatzman,  tbat  Mrs.  Hleatz- 
man was  a  sister  of  Mrs.  Horner,  and  "was 
holding  the  title  as  a  matter  of  conven- 
ience for  Mr.  Horner."  Gunther  said  be  was 
afterwards  told  tbat  Mr.  and  Mrs.  Hleatz- 
man bad  declined  to  sign  the  mortgage^  and 
tbat  it  would  be  executed  by  Fox.  Mr. 
Gunther  then  prepared  tbe  deed  to  be  exe- 
cuted by  Mr.  and  Mrs.  Hleatzman  to  Fox, 
as  well  as  a  mortgage  from  Fox  to  blm  as 
trustee.  On  tbe  occasion  of  tbe  delivery  of 
tbe  deed  and  mortgage  and  payment  over  of 
tbe  consideration  thereof,  Homer,  Evans, 
and  Fox  were  all  present  Tbe  new  mort- 
gage was  for  $2,000.  After  applying  so  much 
thereof  as  was  necessary  to  tbe  payment  of 
the  old  mortgage  with  accrued  interest  and 
certain  expenses  tbat  bad  been  incurred  by 
tbe  filing  of  tbe  mortgage  for  foreclosure, 
there  was  left  of  tbe  consideration-  the  sum 
of  $1.96.    This  was  paid  by  check  drawn  to 
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tlie  order  of  Fox  and  handed  him,  which  was 
at  once  Indorsed  by  him  and  dellyered  to 
Horner.  He  further  testified  that  In  the  ti- 
tle papers  handed  him  by  Bvans  there  was 
a  deed  executed  by  Jennie  K  Hleatzman 
and  husband  of  the  same  date  as  the  deed 
from  Sauter  to  Mrs.  Hleatzman.  In  this 
deed  the  name  of  the  grantee  was  left  blank. 
Evans  explained  why  this  was  done  by  say- 
ing "it  was  executed  In  that  shape  so  that 
Mr.  Homer  could  Insert  the  names  of  such 
persons  as  he  saw  fit."  Fox  executed  the 
mortgage,  and  signed  the  notes  upon  being 
told  to  do  so  by  Mr.  Homer. 

Robert  Biggs,  counsel  for  the  appellant,  In 
whose  bands  the  claim  had  been  placed  for 
eollectlon,  made  careful  Investigation  of  the 
land  records  to  discover  any  property  stand- 
ing In  the  name  of  Horner,  but  found  none, 
nor  was  he  able  to  locate  any  personal  prop- 
erty belonging  to  Horner.  He  found  upon 
the  records  debts  owing  by  Homer'  amount- 
ing to  at  least  $5,000  in  addition  to  the 
Judgment  of  Morris  Abramson. 

John  Wesley  Evans,  who,  as  testified  to  by 
him,  was  an  examiner  of  mines,  made  an  ex- 
amination of  the  lands  In  dispute  to  ascer- 
tain whether  or  not  they  contained  asbestos, 
and  found  the  property,  as  he  thought, 
worthy  of  development  and  secured  from  the 
■owner,  Sauter,  an  option  to  purchase  it.  Not 
having  the  money  himself  with  which  to  ex- 
•erdse  this  option  and  to  purchase  the  land, 
he  called  upon  Mr.  Homer  to  borrow  It,  but 
•"as  told  by  him  that  he  had  no  money,  but 
conid  get  it  from  his  sister,  Mrs.  Hleatz- 
man. The  amount  required  was  $5,000  In 
addition  to  the  mortgage  resting  upon  the 
land.  Homer  gave  E^^ans  his  Individual 
check  for  $5,000,  which  was  delivered  by  him 
to  Sauter  in  part  payment  of  the  purchase 
money  for  the  farm,  and  at  his  request  the 
deed  was  executed  to  Mrs.  Hleatzman;  that 
he  had  no  personal  knowledge  as  to  whose 
money  it  was,  more  than  what  was  told  him 
by  Horner ;  that  in  the  purchase  of  this  land 
It  was  agreed,  as  he  said,  between  Horher 
and  ^Imself  that  in  the  event  of  a  sale  there- 
of he  was  to  have  one  half  of  the  amount 
received  therefrom  orer  and  above  the 
amount  paid  to  Santer  therefor,  and,  as  he 
understood  it,  Mrs.  Hleatzman  was  to  have 
the  other  half,  although  he  had  no  conversa- 
tion with  Mrs.  Hleatzman  previous  to  the 
conveyance  to  her;  that  he  had  never  met 
■  Fox  until  he  came  to  Baltimore  to  execute 
the  mortgage;  that  his  name  was  first  men- 
tlcmed  to  him  by  Homer.  He  admitted  that 
he  had  applied  to  Mr.  Gunther  for  the  loan 
in  the  name  of  Mr.  Horner,  and  further  stat- 
ed that  the  interest  accming  on  the  mortgage 
while  held  by  Mr.  Gunther  was  paid  by  him 
to  Mr.  Gnnther  with  money  fnmlshed  him 
by  Mr.  Homer. 

Homer  testified  that  the  money  with  which 
4he  land  was  purchased  was  the  money  of  his 
sister,  Mrs.  Hleatzman;  that  he  fumisbed 
•thiB  money  in  order  to  make  some  money  ont 


of  it  for  his  Bister,  as  well  as  to  protect 
E2vans;  that  later  the  parties  holding  the 
mortgage  upon  the  lands  were  about  to  fore- 
close It,  and  it  became  necessary  to  place  a 
new  mortgage  upon  the  property  in  order  to 
raise  the  amount  with  which  to  pay  oft  the 
old  one;  that  he  did  not  like  to  ask  his  sis- 
ter to  ask  her  husband  to  Join  In  a  mortgage 
for  her  benefit  when  her  husband  had  no 
mortgage  on  his  own  property.  It  was  for 
this  reason  that  the  land  was  conveyed  to 
Fox  in  order  that  he  might  execute  the  mort- 
gage. Accordingly  he  sent  for  Fox,  a  wid- 
ower, and  tiad  him  come  down  from  Penn- 
sylvania and  make  the  mortgage.  The  old 
mortgage  was  paid  ott,  and  Fox  immediately 
reconveyed  the  property  -to  Mrs.  Hleatzman. ' 
This  lasts-named  deed,  dated  November  29, 
1907,  and  acloiowledged  December  5, 1907,  was 
not  at  that  time  placed  upon  record,  nor  was 
it  recorded  at  the  time  Homer  was  testifying. 
He  stated  that  the  reason  for  not  placing  It 
upon  record  was  that  It  was  good  between 
the  parties,  and,  "not  being  an  absolute  ne- 
cessity, I  did  not  think  it  worth  while  to  do 
so,  and,  when  the  suit  was  commenced,  I 
couldn't.*^  It  was,  however,  subsequently  on 
the  15th  day  of  May,  1900,  recorded  and 
was  placed  In  evidence,  while  the  appellee 
was  still  upon  the  stand  as  a  witness.  Up- 
on cross-exan^nation  he  stated  why  it  was 
not  placed  upon  record  was  because  "we 
wanted  money  to  put  up  the  place,  and  wd 
might  want  to  put  another  lien  on  it  for 
that  purpose."  Biy  "we"  he  stated  he  meant 
Evana  and  himself.  He  admitted  giving  his 
Individual  check,  but  stated  that  it  was  mon- 
ey of  his  sister,  Mrs.  Hleatzman,  money  that 
be  had  borrowed  on  hec  collateral.  He  de- 
nied the  existence  of  the  deed  executed  by 
Mrs.  Hleatzman  and  huaband  with  the  gran- 
tee's name  omitted  therefrom,  as  testified  to 
by  Mr.  Gunther.  He  further  testified  that 
he  has  always  been  able,  and  la  now  able, 
to  pay  all  proper  claims  agatust  him  if  he 
could  collect  what  is  due' him.  When  asked 
what  claims  were  due  him,  he  named  quite  a 
number  of  long  standing  claims  which  he 
had  attempted  to  collect,  but  had  been  un- 
successful in  so  doing,  and,  when  pressed  to 
do  so,  could  not  name  any  other  assets  be- 
longing to  him.  He  could  not  recall  any 
mortgage  executed  by  Fox  after  the  execu- 
tion of  the  Gnnther  mortgage,  and  did  not 
think  Fox  would  execute  such  mortgage  un- 
less so  directed  by  him.  When  asked,  he 
said  the  check  given  in  payment  of  the  farm 
was  drawn,  he  thought,  npon  "the  Fidelity," 
and  that  the  collateral  upon  which  the  mon- 
ey was  borrowed  was  the  bonds  of  the  Con- 
don-Lane Boon  Lumber  Company  which  his 
sister  had  gotten  from  her  father's  estate^  of 
which  he  was  executor;  that,  although  his 
father  died  in  1883,  the  estate  has  never  been 
settled:  that  he  has  never  filed  an  Inventory ; 
and  that  nothing  will  appear  of  record  show- 
ing the  ownership  of  this  stock  in  his  sister. 
His  attention  was  then  called  to  an  sttach- 
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mwt  proceeding  Instituted  In  tbe  court  of 
West  Virginia  In  which  the  stock  of  one  Con- 
don was  attached  by  Upscomb,  wherein 
Homer  Intervened  by  petition  so  late  as  1898, 
claiming  the  stock  as  attached  in  the  name 
of  Condon  to  be  his  property.  The  case, 
however,  was  decided  adversely  to  his  claim, 
and  on  appeal  to  the  Supreme  Court  of  West 
Virginia  the  lower  court  was  affirmed.  Hom- 
er could  not  recall  any  of  these  facts,  al- 
though the  petition,  parts  of  the  answer,  and 
the  opinion  of  tbe  higher  court  were  read  to 
him.  When  asked  if  the  hypothecated  bonds 
were  not  the  bonds  obtained  by  him  in  ex- 
change for  1,250  shares  of  preferred  stock,  he 
replied,  "They  were  in  the  deal."  In  his  testi- 
mony given  in  June,  1909,  Homer  stated  that 
the  mortgage  given  by  Fox  to  Ountber  had 
recently  been  paid  off.  The  record  discloses 
that  this  mortgage  when  paid  off  was  assign- 
ed to  the  counsel  of  the  appellee  in  this  case, 
Tlmanas,  as  attorney,  and  thereupon  filed  by 
him  for  foreclosure  and  the  property  adver- 
tised to  be  sold  thereunder  on  the  1st  day  of 
March,  1909.  Whereupon  an  injunction  was 
issued  upon  the  application  of  the  appellant 
enjoining  the  sale  of  the  property  under  said 
proceedings.  When  upon  tbe  stand  Horner 
was  asked  "Who  furnished  the  money  to  pay 
off  the  Qunther  mortgage?  A.  Ask  Mr.  Tim- 
anus  that  question.  That  is  his  business.  Q. 
I  prefer  to  ask  you.  A.  I  decline  to  answer 
Mr.  Tlmanas'  question.  Q.  Did  yon  not  give 
tbe  money  to  Mr.  Timanus?  A.  I  did  not 
Q.  Do  yon  mean  to  say  that  you  do  not  know 
where  Mr.  Timanus  got  the  money?  A.  I 
mean  to  say  that  I  did  not  give  him  that 
money.  Q.  I  ask  a  direct  answer  to  my 
question.  Do  you  mean  to  say  you  do  nof 
know  where  Mr.  Timanus  got  the  money? 
A.  I  mean  to  say  that  I  did  not  give  him  the 
money.  What  I  got  from  Mr.  Timanus  is 
Tiearsay.  Q.  I  ask  you  again  to  say  whether 
or  not  yon  do  not  know  where  Mr.  Timanus 
got  the  money?  A.  I  decline  to  answer.  Q. 
Did  yon  co-operate  with  Mr.  Timanus  In  get- 
ting the  money?  A.  I  did.  Q.  Where  did 
you  get  it?  A.  Prom  my  sister's  money." 
It  was  money  in  his  (Homer's)  bands  coming 
from  the  settlement  of  some  basiness  trans- 
actions in  which  she  was  interested  In  Vir- 
ginia. On  re-examination,  however,  he  stated 
that  it  was  the  estate's  money.  In  response 
to  a  notice  served  upon  him  to  produce  the 
books  showing  the  transactions  between  him 
and  his  sister  during  the  years  1896,  1897, 
1898,  and  1899,  be  replied  by  saying  that  he 
never  kept  a  cashbook,  ledger,  or  any  kind 
of  books  at  all.  When  asked  of  what  the 
estate  of  his  father  consisted  at  the  time  of 
his  death,  he  stated  that  it  was  utterly  im- 
possible for  him  to  recollect;  that  all  papers 
and  memoranda  were  burned  In  the  fire  of 
1904. 

Mrs.  Hieatzman,  sworn  on  behalf  of  her 
brother,  tbe  appellee,  testified:  That  she  re- 
sided In  tbe  city  of  Baltimore,  was  a  sister 
»f  the  appellee,  did  not  know  whether  she 


knew  Fox  or  not  When  asked  to  state 
whose  money  it  was  that  went  into  tbe  pur- 
chase of  the  Sauter  property,  replied  by  say- 
ing Mr.  Homer  told  her  that  he  bad  bought 
the  farm  for  her,  that  be  had  bought  It  with 
her  money.  This  was  a  few  days  or  a  week 
after  the  purchase  bad  been  made.  When 
asked  from  what  source  tbe  money  came  she 
said:  "Money  from  an  undivided  estate,  as 
I  understand  it  It  was  no  money  that  I  bad 
given  Mr.  Homer."  Tbe  estate  to  which  she 
referred  was  the  estate  of  ber  father.  That 
her  brother,  the  api)ellee,  managed  tbe  mon- 
ey belonging  to  her  and  made  Investments 
for  her  from  time  to  time  without  consult- 
ing her,  telling  her  of  it  afterwards.  That 
she  conveyed  the  property  to  Mr.  For  in  or- 
der that  a  mortgage  might  be  placed  there- 
on, as  she  would  not  ask  Mr.  Hieatzman, 
her  husband,  to  join  In  the  execution  of  a 
mortgage;  he  not  having  any  mortgage  on 
his  own  property.  She  could  not  say  that 
she  did  or  did  not  understand  the  transac- 
tion at  the  time,  but  she  would  have  beoi 
satisfied  whether  she  did  or  not 

George  L.  Mahler,  a  witness  produced  by 
the  appellee,  testified  that  he  was  employed 
at  the  Fidelity  &  Trust  Company,  and  had 
charge  of  all  the  loans,  collaterals,  etc.,  se- 
curities, and  when  Informed  that  Mr.  Homer 
had  testified  that  be  bad  borrowed  from  bis' 
company,  upon  tbe  hypothecation  of  the 
bonds  of  the  Condon-Lane  Boon  Lumber  Com- 
pany, tbe  money  with  which  the  farm  was 
purchased,  stated  tbut  the  company  had  no 
transaction  with  Mr.  Horner  in  the  matter 
of  loans  or  securities,  and  that  tbe  company 
had  never  made  such  loan  to  him. 

Charles  P.  Wahl  testified  that  in  1907  and 
1908  be  was  employed  in  the  office  of  Peter 
E.  Tome,  in  which  office  Mr.  Gunther  was 
al.so  located,  and  that  be  saw  the  deed  re- 
ferred to  by  Mr.  Gunther,  executed  by  Mr. 
and  Mrs.  Hieatzman  of  the  same  date  as  tbe 
deed  from  Sautet  to  Mrs.  Hieatzman,  in 
whioh  deed  the  name  of  the  grantee  was  left 
blank.  It  was  brought  to  the  office  by  Mr. 
Evans.  He  likewise  recalled  the  mortgage 
bearing  date  some  time  in  the  spring  of  1908, 
executed  by  Fox,  the  existence  of  which  was 
denied  by  Homer.  This  mortgage  was  pre- 
pared by  blm  at  the  request  of  Mr.  Evans, 
and  was  thereafter  executed  by  Fox.  Tbe 
amount  of  tbe  consideration  of  tbe  mortgage 
he  did  not  remember. 

After  the  introduction  of  the  testimony  of 
Mr.  Wahl  and  before  signing  bis  deposition, 
Horner  asked  to  correct  bis  testimony  in  re- 
lation to  the  second  mortgage  by  saytog  that 
it  now  occurred  to  him  that  in  1906  there 
was  an  effort  made  to  borrow  some  money 
on  the  farm  and  a  mortgage  was  at  the  time 
executed  by  Mr.  Fox,  but  failing  to  get  the 
money  thereon,  It  was  destroyed  and  never 
used. 

The  defendants  concluded  their  testimony 
by  offering  two  exhibits,  known  as  "Ezam- 
in«''8  Exhibits  X  and  Y,"  both  of  which 
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w6re  letters  from  ft.  T.  Barton  to  A.  N.  Hor- 
iier,  one  dated  December  81,  190&,  but  evi- 
dratly  December  81,  1908,  and  tbe  other 
January  13,  1909.  Bach  of  these  letters  con- 
tatned  a  remittance  to  A.  N.  Homer  for  mon- 
ey collected  from  Sollenberger ;  tbe  first  con- 
taining check  for  1919.67  ("net  amount  of 
Waite  farm  transaction"),  while  the  latter 
contained  draft  for  $3,621.42  ("in  full  of  the 
net  amount  of  award  In  your  favor  as  exec- 
utor of  A.  H.  Homer,  deceased,  against  Bar- 
bara A.  Solloiberger  and  N.  W.  Sollenberger, 
trustee,"  and  which  had  been  assigned  to 
H.  D.  Driller).  Ui)on  this  evidence  we  have 
no  difficulty  in  reaching  the  conclusion  that 
the  land  described  in  the  deed  from  Mrs. 
Hleatzman  and  husband  to  Fox  is  the  prop- 
erty of  Homer,  and  not  the  property  of  el- 
tttet  Fox  or  Mrs.  Hleatzman.  Fox,  to  whom 
the  land  was  conveyed  by  Mrs.  Hleatzman 
and  husband,  concedes  that  he  had  no  ior 
t^est  in  the  land  other  than  to  oblige  Hor- 
ner, and  that  this  transaction  was  one  of 
many  like  transactions  where  he  had  acted 
in  the  same  capacity  for  Homer,  getting  noth- 
ing therefor  except  his  exi)enBe8  and  what 
Homer  chose  to  give  him.  Mrs.  Hleatzman, 
to  whom  the  land  was  first  conveyed,  al- 
though at  the  time  living  in  the  city  of  Bal- 
timore, knew  nothing  of  its  pnrdiase  until 
several  days  thereafter,  when  told  by  Hor- 
ner, her  brother,  that  It  had  been  bought  for 
her  and  with  her  money,  ^e  stated  that 
she  bad  given  him  no  money,  and  did  not 
know  with  what  mon^  it  had  been  bought, 
but  understood  that  It  was  from  the  undivid- 
ed estate  of  her  father,  who  had  died  in  1883. 
It  will  be  recalled  that  Gunther  testified  that 
Kvans,  the  party  who  Iiad  been  dealing  for 
the  property  and  through  whom  the  purchase 
of  the  land  was  finally  consummated,  called 
upon  him  In  relation  to  the  loan  that  was 
afterwards  made  thereon,  and  stated  that 
be  was  making  the  application  for  Homer, 
and  in  explanation  of  tbe  fact  that  the  rec- 
ord title  was  in  Mrs.  Hleatzman  said  that 
she  was  a  sister  of  Mr.  Homer,  and  was 
holding  the  title  as  a  matter  of  convenience 
tor  him  (Homer).  Homer  In  bis  answer  al- 
leged that  be  bad  no  knowledge  of  the  Intei^ 
est  of  Fox  in  the  land,  and  was  absolutely 
silent  as  to  the  Interest  of  his  sister  therein 
(which  he  afterwards  attempted  to  establish 
by  his  testimony),  and  this,  too,  with  the 
full  knowledge  of  the  ftict,  as  testified  by 
him,  that  the  money  with  which  the  prop- 
erty was  bought  was  her  money  and  with 
the  deed  from  Fox  to  her  in  his  possession, 
which  be  produced  while  upon  the  stand. 
The  purchase  money  was  paid  with  Homer's 
«hed[,  but,  as  he  testified,  was  the  money  of 
Mrs.  Hleatzman,  stating  that  It  was  borrow- 
ed upon  tbe  collateral  belonging  to  her,  hy- 
pothecated with  the  Fidelity  &  Trast  Com- 
pany. In  this  statement  he  was  positively 
contradicted  by  an  employ^  of  the  company 
having  charge  of  all  of  its  "loans,  collaterals, 
etc^  securities,"    Nowhere  In  the  record  or 


in  the  testimony  of  Homer  is  It  8a:tl8factorily 
shown  upon  what  bank  this  check  was 
drawn,  a  fact  which  certainly  ought  to  have 
been  within  his  knowledge  and  easily  recall- 
ed by  him.  He  refers  to  an  account  as  exec- 
utor with  the  Drovers'  &  Mechanics'  Bank. 
His  account  with  that  bank  for  the  year  1907 
was  produced,  and  Is  in  the  record.  It  dis- 
closes a  loan  by  that  bank  to  him  for  $5,000 
upon  tbe  Condon-Lane  Boon  Lumber  Com- 
pany's stock  as  collateral  on  February  1, 
1907,  which  was  renewed  May  1st  of  the 
same  year,  and  finally  paid  off  in  partial 
payments  in  January,  1908.  It  is  evident 
that  this  money  was  not  used  in  the  pur- 
chase of  the  farm,  as  the  sale  of  the  farm 
was  not  consummated  until  July,  1907,  when 
this  money  was  borrowed  so  early  as  Feb- 
ruary 1st  of  that  year,  and  was  finally  paid 
in  January,  1908. 

By  an  examination  of  the  will  of  A.  H. 
Homer,  fath»  of  Mrs.  Hleatzman,  it  will  be 
seen  that  the  property  left  to  his  daughters 
was  for  life  only,  and  upon  the  death  of  each 
of  them  it  went  to  their  respective  children. 
Therefore  Mrs.  Hleatzman  had  only  a  life  in- 
terest in  what  came  to  her  from  her  father's 
estate,  and  thus  it  can  hardly  be  thought 
that  a  man  even  as  reckless  as  Homer  would 
not  know  that  she — ^mucb  less  he — could  not 
invest  her  share  in  such  property  as  this 
with  such  an  agreement  as  was  said  to  ex- 
ist between  Evans  and  himself,  and  espe- 
cially when  the  title  of  record  was  In  Fox 
until  after  this  suit  was  brought  Both  Hor- 
ner and  his  sister  must  have  known  that 
neither  he  nor  she  had  the  right  to  use  the 
money  in  such  way,  ev&i  had  the  bonds  beeoi 
set  apart  to  her,  which  Is  not  satisfactorily 
proven.  If  they  had  been  so  set  apart,  what 
possible  reason  would  there  have  been  for 
Homer  still  keeping  them  so  much  under  bia 
control  that  he  could  borrow  money  on  them 
without  even  asking  his  sister's  consent? 
She  said  it  was  money  of  an  undivided  es- 
tate, "I  understood  it  was  no  money  that  I 
had  given  to  Mr.  Homer."  The  reason  as- 
signed by  Horner  and  his  sister,  Mrs.  Hleatz- 
man, for  conveying  the  property  to  Fox,  to 
avoid  asking  the  husband  to  execute  a  mort- 
gage, is  not  to  be  believed  when  considered 
in  connection  with  the  testimony  of  Fox, 
who  °  testified  that  this  was  one  of  many 
transactions  of  a  similar  character  wherein 
he  had  acted  In  the  same  capacity.  Homer 
at  first  refuses  to  tell  from  what  source  he 
obtained  the  money  that  was  paid  to  Gun- 
ther for  the  mortgage  held  by  him  and  of 
which  an  assignment  was  taken  by  Horner's 
counsel,  Tlmanus,  as  attorney.  After  being 
hard  pressed,  he  said  It  was  the  money  of 
his  sister,  Mrs.  Hleatzman.  If  this  and  the 
fact  of  her  ownership  of  the  land,  as  claim- 
ed by  him,  be  true,  we  then  find  him  In  the 
position  of  attempting  to  sell  the  property  of 
his  Bister  under  a  mortgage  held  by  her. 
Later  in  his  cross-examination  he  testified 
that  It  was  the  money  belonging  to  his  fa- 
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tber'8  estate  held  by  Urn  u  executor,  the 
proof  of  -whldi,  however,  is  wanting. 

[1]  There  are  many,  very  many,  circum- 
stances and  tacts  which  show  It  to  have  been 
a  deliberate  scheme  on  Homer's  part  to  keesp 
this  and  other  property  beyond  the  reach  of 
his  creditors,  but,  as  we  have  stated  the  evi- 
dence very  fully,  we  do  not  think  it  neces- 
sary to  farther  discuss  them  in  order  to  sus- 
tain the  conclusion  we  have  reached. 

1.  Tbe  answer  denies  the  allegation  in  the 
bill  that  the  claim  upon  which  the  Judgment 
in  this  case  was  recovered  against  Homer, 
and  which  forms  the  basis  of  this  proceeding, 
long  antedated  tbe  conveyance  of  the  prop- 
erty by  Mrs.  Hieatzman  and  husband  to  Fox, 
and  tbe  record  discloses  that  neither  the 
plaintiff  nor  the  defendant  in  this  proceeding 
took  any  testimony  upon  this  issue,  nor  was 
any  reference  in  tbe  testimony  made  thereto. 
The  deed  was  executed  on  the  29th  day  of 
November,  1007,  and  recorded  on  the  5th  of 
December  following.  The  suit  was  brought 
on  December  4th  on  16  notes,  the  suit  being 
instituted  six  days  aft^  the  execution  of  the 
deed  and  one  day  before  it  wsis  recorded. 
We  are  not,  therefore,  inclined  to  think  that 
It  would  be  a  violent  presumption  should  we 
presume  that  Abramson  was  a  subsisting 
creditor  when  the  deed  to  Fox  was  made 
November  39,  1907,  and  it  is  shown  con- 
clusively that  he  was  a  subsisting  creditor  at 
the  date  of  tbe  recording  of  the  deed,  which 
was  necessary  In  order  to  give  full  legal  ef- 
fect thereto. 

[2]  But  in  this  case  we  do  not  regard  it 
material,  even  though  he  was  not  a  subsist- 
ing creditor  at  the  time,  for,  as  we  have  held, 
the  purchase  was  in  reality  made  by  Horner 
or  for  his  ben^t,  and  that  it  was  his  prop- 
erty, and  It  was  still  his  property  wben  the 
snlt  at  law  was  brought  and  when  the  bUl 
in  equity  was  filed.  But  if  there  be  a  doubt 
that  Abrahamson  was  a  subsisting  creditor 
at  the  time  the  property  was  purchased,  if 
taken  in  tbe  name  of  another  to  avoid  subse- 
quent creditors,  it  could  be  set  aside  Mat- 
thai,  Ingram  Co.  v.  Heather,  67  Aid.  483; 
High  Grade  Brick  Co.  v.  Amos,  95  Md.  592, 
52  Atl.  582,  53  Atl.  148;  Spuck  v.  Logan,  97 
Md.  152,  54  AU.  989,  99  Am.  St  Rep.. 427. 

[3]  2.  In  answer  to  the  second  objection 
urged  against  this  proceeding  by  the  appel- 
lee, that  Mrs.  Hieatzman  was  not  made  a 
party  to  the  suit,  we  will  state  that  as  the 
title  of  record  was  in  Fox  it  was  not  neces- 
sary to  make  Mrs.  Hieatzman  a  party,  and 
indeed  it  was  not  proper  to  make  her  a  party 
in  the  absence  of  some  definite  knowledge, 
when  the  bill  was  filed,  that  she  claimed  it. 
Had  she  wished,  she  could  have  been  made  a 
party  to  the  proceeding.  She  had  full  knowl- 
edge of  the  pendency  of  the  proceeding — was 
a  witness  in  the  case — and  was  ther^ore 
bound  by  the  decree  as  effectually  as  if  made 
a  party.  Williams  v.  Snebly,  92  Md.  9,  4S 
AtL  43.  The  principle  laid  down  in  the  last- 
named  case  should  apply  with  great  farce  In, 


this  case,'  inasmuch  as  Mrs.  Hfeatsman  de- 
liberately kept  tbe  deed  from  Fox  to  her  oS 
the  record  until  after  tbe  proceedings  wer» 
instituted. 

3.  The  defendant  contoids  that,  Homor 
not  being  a  resident  of  Baltimore  county,  the 
circuit  court  for  that  county  was  without 
Jurisdiction.  The  prayer  of  tbe  bill  asks  for 
tbe  annulment  and  the  setting  aside  of  the 
deed  from  Mrs.  Hieatzman  and  husband  to 
Fox  and  the  sale  of  the  lands  situated  in 
Baltimore  county,  and  that  tbe  proceeds 
thereof  be  applied  to  the  payment  of  the 
plakitifTs  claim.  Section  83  of  article  16  of 
the  Code  (1904)  provides  that  "all  proceed- 
ings to  enforce  any  charge  or  lien  on  lands 
shall  be  instituted  in  the  county  where  such 
land  lies."  "Cliarge"  is  defined  in  Bouvier's 
Law  Dictionary  as  "a  lien,  incumbrance  or 
claim  which  is  to  be  satisfied  out  of  the  spe- 
cl&c  thing  or  proceeds  thereof  to  which  it 
applies." 

[4]  There  Is  no  evidence  that  this  Judg- 
ment which  was  recovered  in  Baltimore  city 
has  been  filed  in  the  county,  but  even  t>e- 
fore  Judgment  is  obtained  such  a  bill  can  be 
filed,  and  this  was  at  least  a  claim  to  be 
satisfied  out  of  these  lands  or  the  proceeds 
thereof. 

[{]  The  same  section  further  provides  that, 
'Vhen  the  defendants  or  any  of  them  reside 
in  different  counties  from  that  in  which  tbe 
laud  lies  which  is  to  be  affected  by  a  snit, 
*  •  *  process  may  be  sent  to  tbe  county 
or  counties  wherein  the  defendants  respec- 
tively reside."  Pursuant  to  ttUs  provision, 
the  defendant  was  summoned,  and  on  the 
6th  day  of  July,  1908,  entered  his  appearance 
to  this  proceeding,  and  on  the  27th  day  of  the 
same  month  filed  his  answer  in  which  he 
makes  no  objection  to  the  Jurisdiction  of  the 
court;  In  fact,  no  allusion  is  made  thereto. 
Much  evidence  was  offered  both  by  the  plain- 
tiff  and  tbe  defendant,  and  ao  late  as  Septem- 
ber 22,  1008,  upon  a  petition  filed  by  him. 
he  obtained  from  tbe  court  an  order  extend- 
ing the  time  in  which  be  should  conclude  the 
taking  of  testimony,  and  not  until  October  2, 
190!>,  after  all  tbe  testimony  had  been  taken, 
did  he  file  his  supplemental  answer  in  which, 
for  the  first  time,  he  raises  the  question  of 
want  of  Jurisdiction  in  the  court  in  which 
the  proceedbig  bad  been  instituted. 

This  proceeding  is  based  on  tbe  dulm  that 
Fox  had  no  intereet  in  the  land  and  that  it 
belonged  to  Homer.  If,  in  point  of  fact.  Fox 
had  Interest  in  the  land,  Horner  would  not 
be  the  one  who  would  suffer  by  applying 
that  interest  to  the  payment  of  his  debt,  but 
Fox  would  be  the  one.  Therefore  it  would 
seem  to  afford  Fox  more  protection  by  hav- 
ing tbe  order  of  publication  in  the  county 
where  the  land  lies.  Homo'  might  have  liv- 
ed in  a  county  remote  from  the  county  in 
wtiicta  the  lend  lies,  and  Fox  would  have  Iiad 
little  or  no  opportunity  to  hear  of  the  pro- 
ceeding instituted  In  such  county,  while  if  in 
the  .county  where  the  land  Ilea;  if  he  was 


Digitized  by  VjOOQ IC 


Ma.)      FRENOH  ▼.  WASHINGTON  COUNTY  HOME  FOR  ORPHAN  AND  F.  a        918 


a  bona  fide  owner,  bis  tenant  or  auch  penion 
as  migbt  be  In  possession  thereof  for  and  on 
bis  behaU  might  see  the  order  of  publica- 
tion and  thus  notify  him.  Homer  might 
have  said,  If  this  land  belonged  to  Fox,  "I 
will  not  bother  about  it,"  and  Fox  might 
ncTor  have  heard  of  it  So  It  is  more  reason- 
able to  require  in  such  case  the  proceeding 
in  the  county  where  the  land  lies. 

[6]  Numerous  exceptions  to  the  admissibil- 
ity of  evidence  were  reserved  by  the  defend- 
ants. Joseph  B.  Guuther,  a  witness  produc- 
ed on  the  part  of  the  plalntlfl,  was  recalled 
at  tl>e  conclusion  of  the  defendant's  testi- 
mony, and  later  he  was  again  recalled.  Xhe 
recall  of  the  witness  on  both  of  these  occa- 
sions was  objected  to  by  defendant's  coun- 
sel and  exceptions  taken,  defendant's  coun- 
sel contending  that  he  should  not  have  been 
recalled  as  a  witness  and  permitted  to  testi- 
fy without  an  order  of  the  court.  When 
first  recalled,  it  was  in  rebuttal,  and  no  or- 
der of  the  court  was  necessary  for  that  pur- 

POBft 

[7]  He  was  examined  in  relation  to  mat- 
ters aboat  which  Homer  had  testified,  and 
it  Is  clear  that  some  of  his  testimony  is  prop- 
erly in  rebuttal,  and,  as  the  exception  goes 
to  the  whole  of  his  testimony,  it  cannot  be 
considered.  Smith  v.  Humphreys,  104  Md. 
289,  65  Atl.  57 ;  Worthington  y.  Worthington, 
112  lad.  135,  76  Ati.  46. 

[I]  When  next  recalled,  he  testified  that 
Timanus  had  told  him  that  he  got  the  money 
from  Hiorner  with  which  he  paid  to  witness 
the  mortgage  debt  owing  to  him.  Inasmuch  as 
it  was  admitted  by  Homer  that  Timanus  did 
get  the  money  from  him  and  as  it  is  not  de- 
nied, it  Is  immaterial  whether  this  testimony 
be  admitted  or  not,  and  It  would  not  in  any 
wise  affect  our  conclusion. 

[}]  The  defendant  also  excepted  to  the  ad- 
missibility of  the  deposition  of  Fox  for  the 
following  reasons:  (1)  That  the  notice  given 
was  that  the  deposition  of  Henry  G.  Fox 
would  be  taken,  when  the  name  of  the  party 
whose  deposition  was  actually  taken  was 
Harry  C.  Fox.  (2)  That  it  does  not  appear 
that  the  formal  question  was  propounded  to 
this  witness  and  an  answer  elicited  there- 
upon.   (3)  Irrelevant  and  Immaterial. 

The  defendant  himself  was  present  and 
participated  in  the  taking  of  the  deposition, 
and  It  is  clearly  shown  that  Harry  C.  Fox 
was  the  Henry  C.  Fox  named  in  the  notice. 
We  think  the  deposition  admissible. 

There  were  many  other  exceptions  (about 
150)  token  to  the  admissibility  of  certain  des- 
ignated questions  and  answers  extending 
through  the  entire  record,  chiefly  upon  the 
ground  of  irrelevancy  and  immateriality, 
fiome  of  the  questions  and  answers  are  im- 
material or  irrelevant,  but  in  transactions 
Involving  fraud  much  latitude  is  allowed  In 
the  admission  of  evidence.     We  have  care- 


fully gone  over  the  exceptions,  and,  without 
referring  to  and  specially  discussing  and 
passing  upon  each  of  them,  we  are  of  the 
opinion  that  although  some  of  them  are  not, 
strictly  speaking,  admissible,  yet  with  the 
elimination  of  all  such  testimony  liie  con- 
clusion that  we  have  reached  would  not  be 
changed  thereby. 

From  what  we  have  said  the  order  or  de- 
cree of  the  court  below,  dismissing  the  bill, 
will  be  reversed.  Decree  reversed  and  cause 
remanded  in  order  that  a  decree  may  be  v&aa- 
ed  in  conformity  with  this  opinion,  the  ap- 
pellees to  pay  the  costs. 

(115  Hd.  309) 

FRENCH      V.      WASHINGTON      COUNTT 

HOME  FOR  ORPHAN  AND  FRIEND^ 

LESS  CHILDREN  et  al. 

(Court  of  Appeals  of  Maryland.    April  4,  1911.) 

CouBTs  (I  202*)— Orphans'   Codbts— PSocas- 

DUBE — ORDEB   fob    CoSTS, 

Under  Code  1904,  art.  93,  |  254,  which  pro- 
vides that  after  the  trial  of  issues  sent  to  a* 
court  of  law  the  orphans'  court  on  the  certif- 
ication of  the  verdict  shall  give  judgment  or  de- 
cree npon  the  finding  of  the  jury,  and  may,  in 
all  cases  of  contest,  award  costs  in  its  discre- 
tion and  compel  payment  thereof,  without  pro- 
vision for  appeal,  an  order  of  the  orphans'  court 
made  September  23d,  on  application  of  parties 
and  before  the  estate  was  closed,  which  modi- 
fied a  previous  order  made  July  Slst,  on  the 
return  of  a  verdict  on  issues  sent  to  the  circuit 
court,  is  within  the  power  and  the  exclusive 
jurisdiction  of  the  orphans'  court,  and  Is  not 
appealable  to  this  court. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  f  202. •] 

Appeal  from  Orphans'  Court,  Washington 
County. 

Petition  by  the  Washington  County  Home 
for  Orphan  and  Friendless  Children  and  the 
Presbyterian  Church  of  Hagerstown,  defend- 
ants in  proceedings  in  the  orphans'  court,  for 
an  allowance  of  counsel  fees  and  costs  out 
of  the  estate  of  the  deceased,  and  from  an 
order  thereon  Rebecca  H.  French,  administra- 
trix, appeals.    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEAROE,  8CHMU0KER,  THOMAS,  PATTI- 
SON,  and  URNER,  JJ. 

Alexander  NelU,  Jr.,  for  appellant  Charles 
D.  Wagaman  and  Wm.  H.  A.  Hamilton,  for 
appellees. 

THOMAS,  J.  It  appears  from  the  peti- 
tion of  the  appellees  and  the  answer  of  the 
appellant  In  this  case  that  a  paper  purport- 
ing to  be  the  last  will  and  testament  of  Van 
Lear  French  was  offered  for  probate  in  the 
orphans'  court  of  Washington  county,  and 
that,  before  said  alleged  will  was  admitted 
to  probate,  a  caveat  was  filed  by  Virginia  H. 
BVench  and  others.  The  appellees,  the  Wash- 
ington County  Home  for  Orphans  and  Friend- 
less Children  and  the  Presbyterian  Church  of 
Hagerstown  as  legatees  In  said  will,  answer- 
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ed  said  caveat,  and  Issues  were  framed  by 
the  orphans'  court  and  sent  to  the  circuit 
court  for  Washington  county  for  trial.  After 
the  trial  of  the  Issues  In  the  circuit  court, 
the  orphans'  court  passed  the  following  or- 
der: "The  finding  of  the  jury  on  all  the  Is- 
sues having  been  duly  certified  to  this  court 
from  the  circuit  court  for  Washington  coun- 
ty, It  Is  this  29th  day  of  July,  A.  D.  1910, 
by  the  orphans'  court  of  Washing;ton  county 
adjudged  and  ordered  that  the  finding  of  the 
jury  on  all  the  issues  be  and  the  same  are 
hereby  ratified  and  confirmed  with  costs  to 
the  caveators,  and  it  is  ordered  and  decreed 
that  said  paper  writing  dated  the  19th  day 
of  December,  1898,  purporting  to  be  the  last 
will  and  testament  of  Van  Lear  French,  de- 
ceased, be  not  admitted  to  probate,  and  the 
same  be  and  is  hereby  rejected."  On  the  2d 
of  September,  1910,  the  appellees  filed  a  peti- 
tion In  the  orphans'  court,  setting  out  said 
proceedings  In  said  court  and  In  the  circuit 
court,  in  which  they  had  been  made  defend- 
'ants,  alleging  that  they  had  been  compelled 
to  employ  counsel  and  to  Incur  costs  In  the 
conduct  of  said  trial,  and  praying  the  court 
to  allow  them  a  reasonable  counsel  fee  and 
said  costs  out  of  the  estate  of  the  deceased. 
On  this  petition  the  orphans'  court  passed  an 
order  directing  a  copy  of  the  petition  and  or- 
der to  be  served  on  the  administratrix,  the 
appellant,  and  requiring  her  to  answer  the 
petition.  The  appellant  answered  the  peti- 
tion resisting  the  allowance  of  a  counsel  fee 
and  costs  to  the  appdiees,  setting  out  the 
previous  order  of  the  29tb  of  July,  1910,  and 
alleging  that  at  that  time  no  assets  had  been 
received  by  her  as  administratrix  of  the  es- 
tate of  said  deceased,  and  that  because  of 
certain  proceedings  which  she  was  advised 
were  about  to  be  Instituted  In  the  circuit 
court  for  Washington  county  she  did  not 
know  that  any  part  of  the  estate  of  said  de- 
ceased would  come  into  her  hands.  On  the 
23d  of  September  the  appellees  withdrew 
their  application  for  an  allowance  of  coun- 
sel fees,  and  on  the  same  day  the  orphans' 
court  passed  the  following  order,  from  which 
the  administratrix  has  appealed:  "The  peti- 
tion of  the  Washington  County  Home  for 
Orphan  and  Friendless  Children  and  the 
Presbyterian  Church,  in  the  above-entitled 
matter,  having  been  read  and  considered, 
solicitors  for  respective  parties  having  been 
heard,  it  is  thereby  upon  this  23d  day  of  Sep- 
tember, A.  D.  1910,  ordered  by  thfe  orphans' 
court  of  Washington  county  that  so  much  of 
the  order  of  this  court  passed  in  the  above- 
entitled  cause  on  the  29th  day  of  July,  1910, 
as  relates  to  the  payment  of  costs  in  this 
cause,  be  and  the  same  is  hereby  rescinded ; 
and  it'  Is  further  ordered  that  all  costs  of 
the  proceedings  in  the  above-entitled  matter 
be  paid  by  Rebecca  H.  French,  administra- 
trix, oat  of  the  estate  of  the  said  Van  Lear 
Firench,  deceased,  which  comes  into  her 
hands." 
The  appellant  contends  that  as  the  or- 


phans' court  disposed  of  the  question  of  costs 
by  its  order  of  July  20,  1910,  It  had  no  power 
to  modify  or  rescind  that  order,  bat  the  au- 
thority of  the  orphans'  court  under  proper 
circumstances  npon  application  made  witiiin 
a  reasonable  time  to  modify  or  rescind  its 
orders  has  been  so  frequently  recognized  and 
sanctioned  by  this  court  that  it  is  only  neces- 
sary to  refer  to  a  few  of  the  cases.  In  the 
case  of  Montgomery  v.  Williamson,  37  Md. 
421,  there  was  an  application  to  the  orphans' 
court  to  rescind  an  order  ratifying  a  sale, 
and  Judge  Alvey  said:  "It  seems  to  have 
been  supposed  that,  as  there  is  no  express 
authority  to  be  found  in  the  statute,  the  re- 
scinding of  the  order  of  ratification  would  be 
the  exercise  of  constructive  authority  which 
the  court  Is  forbidden  to  exercise.  Bnt  this 
objection  is  fully  answered  by  the  Court  of 
Appeals  in  Raborg  v.  Hammond,  2  Har.  & 
O.  42,  51,  in  considering  the  power  of  the 
orphans'  court  to  revoke  letters  of  adminis- 
tration, when  improvidently  granted,  and 
where  to  the  exercise  of  the  power,  the  same 
objection  was  urged  as  to  the  Jurisdiction  in 
this  case.  The  court  said:  'But  to  this  it 
may  be  answered  that  we  deem  the  power 
of  revocation,  under  such  drcnmstances,  as 
necessarily  Inherent  in  the  orphans'  coorts, 
and  a  part  and  of  the  essence  of  the  power 
delegated  to  them,  of  granting  administra- 
tion.' In  confirmation  of  which,  see  3  Bac. 
Ab.  50,  where  speaking  of  the  ecclesiastical 
tribunals  of  England,  in  reference  to  this 
power,  it  is  stated  that  'it  would  be  absurd 
to  allow  a  court  Jurisdiction  herdn,  and  at 
the  same  time  deprive  them  of  the  liberty 
of  vacating  and  setting  aside  an  act  of  their 
own,  which  was  obtained  from  them  by  de- 
ceit and  imposition.'  Whether  the  order  of 
ratification  was  obtained  by  deceit  and  im- 
position Is  quite  Immaterial;  if  by  honest 
mistake,  the  power  of  revocation  and  correc- 
tion equally  exists,  provided  the  application 
for  its  exercise  be  made  within  a  reasonable 
time,  and  under  proper  circumstances."  In 
the  case  of  Stanley  v.  Safe  Deposit  Company, 
87  Md.  450,  40  AtL  63,  Chief"  Judge  McSherry, 
referring  to  the  orphans'  court,  said:  "If  it 
had  a  right  to  decide  the  question  of  resi- 
dence, then  it  had  the  right  to  determine 
whether  it  had  Jurisdiction  to  admit  the 
will  to  probate,  and,  if  it  decided  that  pre- 
liminary question  erroneously,  its  decision 
was  subject  to  review  on  appeal  or  to  re- 
versal by  the  court  itself  upon  proper  applica- 
tion made  to  it  for  that  purpose  in  due  sea- 
son." Further  recognition  of  this  power  of 
the  orphans'  court  will  be  found  In  Raborg 
V.  Hammond,  2  Har.  &  G.  42;  Shaltz  v. 
Houck,  29  Md.  24;  In  re  Estate  of  Stratton, 
46  Md.  661;  Dalrymple  v.  Gamble,  68  Md. 
157,  11  Atl.  718;  Gallagher  t.  Martin.  102 
Md.  115,  62  AO.  247. 

In  the  case  of  Edwards  v.  Bruce,  8  Md. 
387,  letters  of  administration  were  granted 
on  the  17th  of  October,  1854,  and  a  petition 
was  filed  on  the  4th  of  June^  1856,  asking 
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for  a  rcrvocatlon  of  tbe  letters,  and  tbat 
letters  of  administration  be  granted  to  tbe 
appellee.  The  court  held  that  "an  appllca- 
tion  to  the  orphans'  conrt  to  revoke  letters 
of  administration  can  only  be  made  within 
the  same  time  after  the  party  applying  has 
knowledge  that  letters  had  been  granted 
as  that  provided  by  law,  within  which  an 
original  application  for  letters  Is  to  be 
madOk"  and  Judge  Ekxileston  said:  "Be- 
cause of  the  lapse  of  time  between  the  date 
of  the  letters  and  the  filing  of  this  petition, 
it  is  contended  that  the  court  were  wrong  in 
granting  the  prayer  of  the  petition.  This,  it 
is  said,  is  only  relying  upon  a  principle 
which  has  been  adopted  in  other  cases,  based 
upon  the  analogies  of  the  law.  And,  be- 
cause the  right  of  appealing  from  the  brder 
granting  the  letters  Is  limited  by  law  to  30 
days,  this  application  to  revoke  the  order 
should  have  been  filed  within  the  same  time 
after  the  party  had  knowledge  that  the 
letters  had  been  obtained.  We  think  the 
principle  of  analogy  should  apply  in  the 
present  case,  but  it  applies  with  more  pro- 
priety to  the  time'  provided  by  law  within 
which  an  original  application  for  letters 
Is  to  be  made  than  to  the  time  of  taking  an 
appeal"  This  rule  has  been  followed  and 
applied  by  this  court  in  a  number  of 
cases.  In  the  case  of  Redman  v.  Chance,  S2 
Md.  42,  a  petition  was  filed  by  the  mother 
of  the  Infants,  praying  that  the  appointment 
of  the  appellee  as  guardian  of  her  children 
might  be  revoked,  on  the  ground  that  It 
had  been  made  without  notice  to  her.  In 
tliat  case  Judge  Robinson  said:  "Bnt  It  Is 
further  Insisted  that  the  petition  ought  to 
have  been  filed  within  30  days  after  actual 
knowledge  on  the  part  of  the  appellants  of 
the  order  of  the  court  making  the  appoint- 
ment There  is  no  statutory  provision,  it 
is  true,  directing  within  what  period  of  time 
a  party  must  appeal  or  institute  proceedings 
attacking  a  Judgment  or  order  passed  without 
notice.  Bnt  the  policy  of  the  law  which  pro- 
vides a  time  within  which  parties  to  a  judg- 
ment or  decree  must  appeal  applies  with 
equal  force  where  they  are  seeking  to  set 
aside  the  same  when  rendered  without  no- 
tice. Hence  it  has  been  repeatedly  held 
that  upon  the  principle  of  analogy  the  court 
wUl  apply  express  statutory  restrictions'  in 
regard  to  time  to  eases  of  similar  character 
where  no  such  express  legislative  provisions 
exist  •  ♦  *  Now,  the  Code  provides  that 
appeals  from  the  orphans'  court  shall  be  tak- 
en within  90  days,  and  it  must  follow  from  the 
principles  laid  down  in  the  above  cases  that 
a  party  seeking  to  set  aside  an  order  or 
judgment  of  that  court  because  the  same 
was  passed  or  rendered  without  notice  must 
institute  proceedings  within  the  time  limited 
for  appeals.  By  this  rule  be  has  the  same 
time,  after  knowledge  of  the  order  or  judg- 
ment passed  or  rendered  without  notice, 
that  he  would  have  to  appeal  if  duly  sum- 
moned, and  its  application,  therefore,  can- 


not work  any  Injustice."  In  the  case  of  In 
re  Estate  of  Stratton,  supra,  the  order  ap- 
pealed from  modified  a  previous  order  of 
the  orphans'  court  fixing  the  commissions  of 
the  administrator.  It  was  there  contended 
that  the  orphans'  court  had  no  power  to 
modify  Its  order,  and  in  reply  to  that  con- 
tention Judge  Brent,  after  quoting  from 
Montgomery  v.  Williamson,  supra,  "Whether 
the  order  of  ratification  was  obtained  by 
deceit  or  imposition  is  quite  immaterial;  if 
by  honest  mistake,  the  power  of  revocation 
and  correction  equally  exists,  provided  the 
application  for  its  exercise  be  made  within 
reasonable  time  and  under  proper  circum- 
stances," said:  "In  the  present  case  a  rea- 
sonable time  for  the  correction  of  the  error 
Is  before  the  estate  has  been  finally  closed; 
especially  if,  as  here,  its  correction  is  just 
to  all  the  parties  interested."  This  case  was 
followed  in  Dalrymide  v.  Gamble,  supra. 
In  the  case  of  the  B.  ft  O.  R.  B.  Co.  v. 
Canton  Co.,  70  Md.  405,  17  Att.  394,  this 
court  referring  to  the  rule  stated  in  Red- 
man V.  Chance,  supra,  said:  "This  is  just 
and  equitable,  but  it  presupposes  the  exist- 
ence of  some  other  direct,  appropriate  reme- 
dy. By  analogy  the  exercise  of  the  one  not 
limited  is  restricted  to  the  same  length  of 
time  within  which  the  other  must  be  exert- 
ed. But  It  by  no  means  follows  that  a 
period  fixed  by  law,  within  which  an  ap- 
peal may  be  taken  from  a  decree  of  a  court 
of  equity  to  this  court.  Is  to  be  adopted 
as  an  arbitrary  and  inflexible  limit  within 
which  the  exertion  of  a  totally  different 
right  must  be  made.  There  is  no  analogy 
whatever  between  appealing  from  a  decree 
of  a  court  of  equity  and  filing  a  bill  to  va- 
cate an  award.  In  a  case  like  this,  where 
the  only  remedy  was  the  one  Invoked,  and 
where  no  other  proceeding  was  open  to  the 
appellant,  all  the  circumstances  must  be  con- 
sidered and  the  relief  will  be  granted  if 
the  balance  be  In  favor  of  the  justice  of 
the  application,  provided  sufficient  time  has 
not  elapsed  to  make  it  inequitable  to  dis- 
turb the  award."  Section  254  of  article  93 
of  the  Code  provides  that,  "on  strch  plenary 
proceedings,  all  the  depositions  ,  shall  be 
taken  in  writing  and  recorded,  and,  if  either 
party  require  It  the  court  shall  direct  an  Is- 
sue or  Issues  to  be  made  up  and  sent  to  any 
court  of  law  convenient  for  trying  the  same, 
and  the  issues  shall  be  tried  In  the  said 
court  of  law  as  soon  as  convenient,  without 
any  continuance  longer  than  may  be  neces- 
sary to  procure  the  attendance  of  witnesses; 
and  the  power  of  the  court  of  law  and  the 
proceedings  thereto  relative  shall  be  as 
directed  by  law  respecting  the  trial  of  Is- 
sues, and  the  orphans'  court  shall  give 
judgment  or  decree  upon  the  bill  and  answer 
and  depositions  on  the  finding  of  the  jury, 
and  may  in  all  cases  of  contest  award  costs. 
In  their  discretion,  and  compel  payment  by 
attachment  and  fine,  or  by  attachment  and 
sequestration,  or  by  fieri  facias."     In  the 
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case  of  LefTj  t.  Levr,  28  Md.  25,  the  court 
said:  "By  the  Code  (article  93,  {  250),  the 
orphans'  court  Is  vested  with  discretionary 
power  to  award  costs  and  enforce  their 
payment;  and  this  court  has  decided  that 
a  court  of  law,  to  which  issues  are  sent^  by 
the  orphans'  court,  cannot  enter  Judgment 
for  costs,  but  that  the  established  practice 
in  such  cases  is  to  certlC^  to  the  orphans' 
court  the  verdict  and  the  costs,  leaving  for 
that  court  to  enter  the  proper  Judgment" 
In  the  case  of  Johns  v.  Hodges,  60  Md.  216, 45 
Am.  Rep.  722,  the  court  said:  "The  awarding 
of  costs  in  a  case  of  trial  of  issues  from  the 
orphans'  court  Is  for  that  court  exclusively. 
The  court  of  law  in  which  the  issues  are  tried 
has  no  power  to  enter  a  Judgment  for  costs  on 
the  verdict  of  a  Jury,  and  tills  court  is  equal- 
ly without  authority  in  this  respect."  And 
In  the  case  of  Brown  v.  Johns,  62  Md.  333, 
the  court  stated  that  it  has  been  decided 
that  the  exercise  of  the  power  of  the  or- 
phans' court  to  determine  the  question  of 
costs  is  for  that  court  exclusively,  and  that, 
"as  the  exercise  of  the  power  Is  not  only 
discretionary  but  exclusive,  it  is  apparent 
that  a  remedy  for  any  error  of  Judgment 
supposed  to  have  been  committed  cannot  be 
Invoked  by  an  appeal  to  this  court  The 
trust  and  confidence  which  must  be  reposed 
somewhere  have  been  given  by  an  exercise 
of  legislative  authority  to  the  orphans'  court 
and  the  matter  Intrusted  to  the  sound  dis- 
cretion of  its  Judges;  and  It  is  a  principle, 
too  well  established  to  be  now  controverted, 
that  when  the  Legislature  has  given  special 
and  exclusive  Jurisdiction  to  a  court  and 
made  no  provision  for  an  appeal,  the  de- 
cision of  tiiat  tribunal  is  a  finality,  and  the 
question  in  controversy  can  be  carried  no 
further." 

It  is  stated  In  the  brief  of  the  appdlees 
that  the  order  of  Jirly  29th  was  passed 
without  any  notice  to  them  or  an  opportunity 
to  be  heard,  but  it  does  not  appear  when  they 
became  aware  of  the  passage  of  the  order. 
However  this  may  be,  the  rule  stated  In 
Bedman  v.  Chance,  supra,  has  no  applica- 
tion to  this  case,  which  should  be  controlled 
by  the  principle  applied  in  B.  &  O.  R.  B.  Co. 
V.  Canton,  supra.  As  we  have  seen,  there 
was  no  right  of  appeal  froin  the  order  of 
July  29th,  and  the  only  remedy  open  to  the 
appellees  was  an  application  to  the  orphans' 
court  to  modify  that  order.  As  was  held 
in  Be  Estate  of  Stratton,  supra,  the  appel- 
lants were  not  prejudiced  by  the  fact  that 
the  petition  was  not  filed  until  a  little  over 
a  month  after  the  passage  of  the  original 
order.  Until  the  estate  was  finally  closed, 
there  was  no  reason  why  the  orphans'  court 
should  hot  correct  what  it  deemed  to  be  a 
mistake  In  reference  to  its  previous  dispo- 
sition of  the  costs,  and,  as  there  is  no 
right  of  appeal  from  its  Judgment  In  the 


matter,  the  motion  to  dismiss  the  appeal  in 
this  case  must  prevail.  The  order  appealed 
from  directs  the  administratrix  to  pay  the 
costs  out  of  the  estate  "which  comes  Into 
her  hands."  She  is  not  therefore  liable  be- 
yond the  assets  received  by  her  as  belonging 
to  the  estate. 
Appeal  dismissed,  with  costs; 


(US  Hd.  lOT) 

HOWETH  V.  COULBOUBNB  BBOS.  CO. 

et  al. 
(Court  of  Appeals  of  Maryland.    Feb.  23,  1911.) 

1.  CoBPORAnoNS    a    604*)  — Dissolution — 
Gbounds— "Insolvency." 

The  insolvency  which  will  authorize  the 
dissolution  of  a  corporation  under  the  statute 
means  inability  of  the  debtor  to  pay  its  debts 
as  they  become  due  in  the  ordinary  course  of 
business. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2388;  Dec.  Dig.  i  604.* 

For  other  de&nitions,  see  Words  and  Phrases, 
voL  4,  pp.  3647-3055 ;   voL  8,  p.  7689.] 

2.  CoBPOBATioNS    (I    614*)  — DissoLunow— 
Gboundb  —  Ihsolvknct  —  SumciBNCT  or 

BVIDENCB. 

Evidence  held  not  to  show  the  insolvency 

of  a  trading  corporation  so  as  toaathoriae  its 

dissolution  on  that  ground  under  the  statutCb 

[Ed.  Note.— For  other  cases,  see  Corpiwationa, 

Dec.  Dig.  i  614.*] 

3.  Cobpobations  ({  653*)— Receivcts— 

GKODNDS— COBrOBATE    MlSMANAOEUENT. 

Mere  dissensions  among  the  stockholders, 
or  disputes  as  to  corporate  management  are 
not  ground  for  the. appointment  of  a  receiver,  if 
the  conduct  of  the  majority  or  of  the  officers  is 
in  good  faithj  even  though  the  bankruptcy  of  the 
corporation  is  probable,  in  absence  of  frauda- 
lent,  illegal,  or  ultra  .vires  acts  by  the  officers. 

[Ei.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2201-2216;  Dec.  Dig.  i  553.*] 

4.  CoBFOBATioNS  (S  553*) — Receiveb»~ 
Obounds  of  Appointment. 

That  the  president  of  a  corporation  obtain- 
ed a  stockholder's  resignation  aa  manager  by 
representing  that  he  would  return  the  money 
he  had  put  into  the  businesSj  and  afterwards  re- 
fused to  do  so,  and  had  hia  own  son  and  his 
personal  attorney  elected  directors,  was  not 
ground  for  the  appointment  of  a  receiver  for  the 
corporation;  the  tenure  of  a  manager  t>eing  for 
the  corporate  management  to  determine  in  the 
absence  of  illegal  or  ultra  vires  acta  working  a 
fraud  upon  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g{  2201-2216 ;  Dec.  Dig.  {  553.*] 

5.  COBPOBATIONS     (S     563*)  — RECEIVKBamP  — 

Qbounds — Election  of  Oeticers. 

That  the  presidpnt  of  a  corporation  by  the 
votes  of  himself  and  his  son  and  bis  personal  at- 
torney ouRted  another  stockholder  as  director 
who  was  the  only  stockholder  placing  money  in 
the  business  was  not  ground  for  the  appoint- 
ment of  a  receiver:  the  election  of  directors  be- 
ing matters  of  ooriwrate  management 

[fJd.  Note.— IV>r  other  cases,  see  Corporations, 
Cent  Dig.  gS  2201-2216;  Dec.  Dig.  i  563.*] 

&   COBPOBATIONS  (§  553*)  —  RBCMVKBS  —  COB- 

POBATE  Mismanagement. 

That  the  president  of  a  corporation  dis- 
charged the  office  employes,  and  employed  hia 
sons  and  daughters,  was  not  ground  for  the  ap- 
pointment of  a  receiver  where  it  was  not  shown 
that  excessive  salaries  were  paid  or  nnnecessaiy 
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employes  employed;  the  disontion  of  the  board 
of  directors  being  absolute  in  employing  and 
discharging   employes. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2201-2216;    Dea  Dig.  |  553.»] 

7.  OOBPOBATIOnS   a    6!S3*>— RBCISIVEB&— 

Gbocnds  fob  Appointmbn't— Misappbopbi- 

ATION    OF   OOKPOBATE  PBOPEBTY. 

That  the  president  of  a  trading  corporation 
without  the  knowledge  oi  the  other  directors 
shipped  goods  belonging  to  it  to  a  purchaser  in 
the  name  of  another  companjr  was  not  ground 
for  the  appointment  of  a  receiver  in  absence  of 
evidence  that  the  proceeds  of  such  goods  were 
fraodnlently  diverted  from  the  corporation, 
though  such  a  course  in  handling  corporate 
property  is  ordinarily  improper. 

[Hid.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §g  2201-2216 ;  Dec.  Dig.  §  553.*] 

8.  GOBPOBATIOKB   (5   553*)— Rkceivebs— 
Grounds— Waste  of  Cobpobatk  Pbopestt. 

The  president  of  a  trading  corporation 
mortgaged  ita  property  for  |8,000,  pursuant 
to  a  resolution  of  the  board  of  directors,  which 
provided  that  $5,000  of  the  loan  could  be  ap- 
plied to  the  payment  of  a  mortgage  on  premises 
owned  by  the  corporation,  but  which  the  presi- 
dent and  his  brother  individoally  had  agreed  to 
pa^  off,  the  rest  going  into  tbe  working  capital. 
Neither  the  president  nor  hip  brother  were 
shown  to  be  insolvent,  and  the  assets  of  the 
corporation  consisted  mostly,  of  realty  and  ac- 
counts receivable,  the  statement  of  which  lat- 
ter showed  that  they  amounted  to  about  $20,000 
for  one  year  and  $15,000  for  another  year, 
about  the  time  the  transaction  occnrred,  and 
there  was  evidence  that  at  least  75  per  cent,  if 
nqt  all,  of  the  accounts  were  collectible.  The 
president  and  his  brother  owned  three-fifths  and 
complainant  two-fifths  of  the  stock.  Held,  that 
a  receiver  would  not  be  appointed  for  the  corpo- 
ration at  complainant's  salt  because  of  the  con- 
duct of  the  president  and  his  brother  in  mort- 
gaging corporate  property  to  pay  their  individ- 
ual debts. 

[Ed.  Note. — For  other  cases,  see  CorporaticHia, 
Oeot.  Dig.  SI  2201-2216;  Dec.  Dig.  i  653.*] 

9.  GOBPOBATIONS  (I  440*>— ULTRA  VlBES  AOIS 

— tUBcvnoin  or  Mobtoaqb. 

It  is  not  ultra  vires  or  illegal  in  itself  for 
*  trading  corporation  to  borrow  money  upon  a 
mortgage  executed  upon  its  property. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  1775-1777;   Dec.  IMg.  J  440.*) 

Appeal  from  Circuit  Goart  of  Baltimore 
City;   Henry  Stockbrldge,  Jndge. 

Suit  by  R  Weldon  Howeth  against  tbe 
Conlbonme  Bros.  Company  and  otbers.  From 
&  decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

Argued  betore  BOYD,  C.  J.,  and  BRISCOE, 
PBAKCB,  SCHMUOKEH,  BURKH,  THOM- 
AS, PATTISON,  and  UBNEB,  JJ. 

Alonzo  L.  Miles,  for  appellant  Addison  E. 
Mullikln,  for  appellees. 

PEARCB^  3.  This  to  an  appeal  from  a  de- 
cree of  tbe  circuit  court  of  Baltimore  city 
dismissing  tbe  bill  of  complaint  of  the  appe- 
lant filed  August  2&,  1909,  as  a  stockhold^  of 
Ooulboume  Bros.  Company  of  Baltimore 
city,  a  corporation,  against  said  corporation, 
and  also  against  WHllam  T.  Coulbourne,  T. 
Erton  Conlbonme,  and  Roland  E.  Marcbant, 
-directors  of  said  corxxjration.  Tlie  bill  al- 
leges,  and   tbe   certificate  of   incorporation 


filed  as  Exhibit  A  abows,  tbat  on  August  10, 
1904,  Wm.  T.  Coulbourne,  Samuel  H.  Coul- 
bourne, R.  Weldon  Howeth  (the  appeUant), 
Wm..  J.  Whlttlngton,  and  T.  Bcton  Coul- 
bourne formed  a  corporation  under  the  laws 
of  Maryland,  under  tbe  name  of  Coulbourne 
Bros.  Company  of  Baltimore  city,  for  the 
purpose  of  conductlug  a  wholesale  and  retail 
trading  and  commlBsion  business  in  oysters, 
fish,  crabs,  fruit,  vegetables,  and  general 
merchandise.  A  tew  days  later  these  same 
persons  executed  a  written  agreement  recit- 
ing the  formation  of  said  corporation,  and 
the  fact  that  Wm.  T.  Coulbourne  and  Samuel 
H.  Coulbourne,  copartners,  trading  as  Coul- 
bourne Bros.,  were  then  the  owners  of  the 
property  known  as  No.  Ill  West  Pratt  street, 
Baltimore  dty.  In  which  said  Coulbourne 
Bros,  were  conducting  a  general  commission 
business,  also  stating  that  the  capital  stock  of 
said  corporation  was  fixed  at  $20,000,  divid- 
ed into  200  shares  of  the  par  value  each  of 
$100,  and  that  each  of  the  above-named  5  in- 
corporators had  subscribed  to  40  shares  of 
the  capital  stock  of  said  corporation.  In.  con- 
sideration of  which  said  Coulbourne  Biros, 
had  duly  conveyed  to  said  corporation  the 
said  property  No.  Ill  West  Pratt  street  and 
had  by  that  conveyance  and  by  the  assign- 
ment of  other  property  thereafter  mentioned 
fully  paid  for  40  shares  of  stock  issued  to 
each  of  them,  also  that  the  appellant  had 
fully  paid  in  cash  for  5.  shares  of  stock  Is- 
sued to  him,  and  that  Wm.  X  Whlttlngton 
and  T.  Erton  Coulbourne  bad  each  paid  cash 
for  one  share  of  stock  Issued  to  each  of  them, 
and  that  it  had  been  agreed  between  the  par- 
ties thereto  that  the  unpaid  shares  of  stodi 
subscribed  for  by  the  appellant  and  by  said 
Wm.  J.  Whlttlngton  and  T.  ESrton  Coulbourne 
should  be  paid  for  out  of  the  earnings  of  the 
company,  and  dividends  payable  to  each  of 
them  on  their  holdings,  until  said  shares 
should  be  fully  paid,  with  interest  from  Au- 
gust 1,  1904^  This  agreement  then  set  forth 
that  In  consideration  of  the  premises  it  was 
mutually  agreed  between  the  parties  thereto 
that  all  dividends  from  the  earnings  of  said 
company  which  should  become  due  to  said 
R.  Weldon  Howeth,  Wm.  J.  Whlttlngton,  and 
T.  Erton  .Coulbourne  should  be  applied  to 
the  pajrment  of  their  respective  shares  of  un- 
paid stock  until  tbe  same  were  fully  paid; 
that  the  three  last-named  parties  bound  them- 
selves to  work  ezcluslvdy  for  said  corpora- 
tion at  salaries  to  be  fixed  by  a  majority  of 
the  board  of  directors;  that  William  T. 
Coulbourne  and  Samuel  H.  Coulbourne  should 
pay  off  and  liquidate  a  mortgage  then  out- 
standing on  No.  Ill  West  Pratt  street  and 
any  other  liens  or  Incumbrances  thereou,  ei- 
ther in  cash  or  out  of  the  dividends  that 
should  become  due  to  them  upon  their  eald 
shares  of  stock;  and  that  said  Wm.  T.  and 
Samuel  H.  Coulbourne  should  assign,  trans- 
fer, and  set  over  to  said  corporation  aU  the 
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goods  and  merchandise  then  on  band  at  No. 
Ill  West  Pratt  street,  office  furniture,  sta- 
tionery, safe  and  fixtures  of  every  descrip- 
tion, wltli  the  horse  and  wagon  then  used  In 
the  business,  all  book  accounts,  and  all  mon- 
eys to  the  credit  of  Ck)ulboume  Bros.  In  the 
U  E.  Mumford  Banking  Company  of  Vir- 
ginia, Farmers'  &  Merchants'  National  Bank, 
and  Citizens'  National  Bank  of  Baltimore, 
and  this  agreement  It  is  admitted  was  ful- 
filled by  making  the  necessary  conveyances 
and  assignments  by-  Wm.  T.  and  Samuel  H. 
Goullx>urne.  It  is  also  admitted  that  all  the 
assets  of  Coulboume  Bros,  were  taken  over 
by  said  corporation,  and  X)aid  for  in  the 
stock  of  the  corporation  as  follows:  The  ap- 
pellant paid  for  six  shares  in  cash  at  par, 
and  gave  his  note  for  $3,400  to  Wm.  T.  and 
Samuel  H.  Ooulbourne,  assigning  his  stock 
as  collateral.  Wm.  J.  WhittiLngton  and  T. 
Erton  Coulboume  each  paid  for  one  share  In 
cash  at  par,  and  each  gave  his  note  for 
$3,900  to  Wm.  T.  and  Samuel  H.  Cioulboume, 
and  each  assigned  his  stock  as  collateral. 
Wm.  T.  and  Samuel  H.  Coulboume  each  paid 
for  the  40  shares  of  stock  subscribed  for  by 
them,  respectively,  by  their  remaining  two- 
fifths  in  all  the  assets  of  Coulboume  Bros., 
and  at  the  same  time,  as  provided  In  the 
agreement  before  mentioned,  assumed  and 
agreed  to  pay  the  mortgage  on  111  West 
Pratt  street,  the  amount  of  which  was  $5,000. 
That  mortgage  is  not  in  the  record,  but  it 
appears  from  the  testimony  that  It  was  not 
payable  until  about  the  month  of  March, 
1009.  The  bUl  alleges  that  the  appellant  has 
fully  paid  for  his  40  shares  of  stock,  and  this 
is  sustained  by  the  testimony. 

Hie  bill  further  alleges:  That  the  appel- 
lant was  a  director  of  said  corporation  until 
the  annual  meeting  of  stockholders  on  Au- 
gust 2,  1909.  That  on  that  day  there  were 
present  at  the  meeting  Wm.  T.  Coulboume, 
representing  or  claiming  to  represent  70 
shares,  T.  Erton  Coulboume,  representing  or 
claiming  to  represent  40  shares,  and  the  ap- 
pellant representing  40  shares,  also  Roland 
B.  Marchant,  the  personal  attorney  of  Wm. 
T.  Coulboume,  and  that  the  two  Coulbournes 
named,  and  Roland  E.  Marchant,  against  the 
protest  of  the  appellant,  undertook  to  pass  a 
resolution  amending  the  by-laws,  whereby 
the  number  of  directors  was  reduced  from 
five  to  three,  and  that  after  the  passage  of 
said  resolution  Wm.  T.  Coulboume,  T.  Erton 
Coulboume,  and  Roland  E.  Marchant  were 
elected  directors  upon  the  vote  of  said  Mar- 
chant and  the  said  two  Cbulboumes,  the  said 
Marchant  voting  one  share  of  stock  when  be 
was  not  a  stockholder  at  all  In  said  corpora- 
tion, and  that  said  election  was  illegal.  That 
upon  the  adjournment  of  the  stockholders* 
meeting  there  was  a  meeting  of  said  direc- 
tors, all  three  being  present,  at  which  a  state- 
ment of  assets  and  Uabilities  was  filed  in 
which  was  embraced  among  assets  as  ac- 
counts receivable  $19,419.20,  of  which  the 
appellant  was  Informed  and  believed  that 


not  more  than  50  per  cent,  was  collectible, 
and  also  real  estate  of  the  amount  of  $20,- 
000  which  he  was  Informed  and  believed  was 
not  worth  more  than  $15,000,  and  that  the 
liabilities  exceeded  the  assets  and  the  corpo- 
ration was  in  fact  insolvent.  That  at  a  di- 
rectors' meeting  on  the  first  Monday  in  Au- 
gust, 190S,  a  dividend  of  6  per  cent,  upon  the 
capital  stock  was  declared  when  there  was 
no  surplus  either  in  money  or  property  out 
of  which  to  pay  the  same,  and  they  were 
then  and  still  are  unable  to  pay  their  gen- 
eral creditors.  That  no  proper  steps  have 
been  taken  by  the  directors  or  officers  of  the 
corporation  for  the  collection  of  the  accounts 
receivable  and  alleged  by  them  to  be  $19,419.- 
20.  That  on  March  13,  1909,  the  corporation 
by  Wm.  T.  Coulboume,  its  president,  and  T. 
Erton  Coulboume,  Its  secretary,  executed  a 
mortgage  upon  No.  Ill  W.  Pratt  street  for 
$8,000,  whlcb  amount  or  a  large'  part  there- 
of the  appellant  believed  and  charged  Wm. 
T.  Coulboume  had  applied  to  his  personal 
use.  That  the  president  and  secretary  were 
so  conducting  the  business  of  the  corporation 
as  to  apply  the  profits  to  their  personal  use 
and  were  otherwise  grossly  mismanaging  its 
affairs,  and  that  the  only  tangible  property 
of  the  corporation  was  No.  Ill  West  Pratt 
street,  and  the  stock  of  goods  and  fixtures 
therein,  all  of  which  is  in  Imminent  danger 
of  loss  and  waste  unless  a  receiver  is  ap- 
pointed. 

The  prayer  of  the  bill  was  for  a  dissolu- 
tion of  the  corporation,  the  appointment  of 
a  receiver,  an  accurate  account  of  all  assets 
and  liabilities,  an  injunction  to  prevent  the 
disposing  of  any  property  of  the  corpora- 
tion, and  for  general  relltf. 

'I'be  defendants  filed  a  Joint  and  several 
answer  speciQcaJIy  denying  that  the  corpo- 
ration ever  had  been,  or  then  was,  insolvent, 
or  that  the  afTairs  of  the  company  had  in 
any  manner  been  mismanaged,  or  that  there 
was  any  danger  of  loss  or  waste  of  the  prop- 
erty of  the  company,  and  denying  all  charg- 
es of  fraudulent  or  Improper  conduct  in  vot- 
ing any  stock,  or  in  amending  the  by-laws, 
or  In  any  other  aCt  done  by  the  defendants 
or  by  any  of  Its  directors  or  other  officers ; 
and  Roland  E.  Marchant  In  his  own  behalf 
alleged  that  before  the  meeting  of  August 
2,  1909,  he  was  the  bona  fide  ownw  for  a 
valuable  consideration  of  one  share  of  stock 
of  said  corporation,  and  entitled  to  vote  the 
same.  Issue  being  Joined,  testimony  was 
taken  in  open  court  on  the  part  of  the  plalu- 
titr,  the  defendants  offering  no  testimony  ou 
their  part. 

The  evidence  discloses  that  the  appellant 
upon  the  formation  of  the  corporation  be- 
came its  manager  and  so  continued  until  the 
annual  meeting  of  1906,  when  he  resigned 
that  position,  but  continued  to  act  as  a  di- 
rector until  August,  1909,  when  the  number 
of  directors  was  reduced  to  three,  and  he 
was  not  re-elected.  He  testified  that  as  Wm. 
T.  Coulboume  had   then  resigned  as  presi- 
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doit  of  the  Atlantic  Fruit  Company  be 
tbongbt  Gonlbonme  sbotild  naturally  run  the 
Coulboume  Company,  and  be  offered  to  re- 
sign as  manager  If  be  could  get  back  tbe 
money  be  bad  put  in,  and  tbat  Coulboume 
accepted  bis  proposition  and  promised  to  pay 
him  after  he  did  resign,  but,  when  called  on 
next  day,  refused  to  fulfill  his  promise.  Mr. 
Coulboume  when  testifying  was  not  Inter- 
rogated on  tbat  subject,  and  did  not  volun- 
'  teer  any  information.  It  also  appeared  from 
tbe  evidence  that  about  1906  Wm.  T.  Coul- 
boume purchased  the  40  shares  of  stock  of 
his  brother,  Samuel  H.  Coulboume,  agree- 
ing with  him  to  assume  the  whole  of  the 
$5,000  mortgage  on  No.  Ill  West  Pratt  street, 
and  that  before  the  meeting  of  1909  Mr. 
Marchant  purchased  from  blm  in  good  faith 
and  for  value  one  share  of  stock,  and  tbat 
at  that  meeting  199  shares  were  voted  upon 
every  subject  acted  upon,  and  that  statements 
of  tbe  condition  of  the  company  were  sub- 
mitted at  every  annual  meeting  of  tbe  stock- 
bolders  and  directors,  and  tbat  at  tbe  meet- 
ing of  1908  the  following  statement  was  sub- 
mitted and  was  accepted  by  tbe  vote  of  all 
the  directors,  the  appellant  being  present, 
as  representing  the  true  condition  of  the 
company  at  tbat  time: 

July  81,  1908,  Assets. 

Accoonts    receivable...  $16,100  28 

Notes  01  bills  receiv- 
able    56  31 

Cash   114  64 

Package*    and   utensils      1,605  00 

Fixtures  and  station- 
ery        1,050  00 

Stock  on  hand 110  60 

Real  crtate 20,000  00 

|38.036  63 

Assets  carried  over $88,036  63 

Liabilities. 
Accounts    payable    for 

merchandise    $  3,577  51 

Due      for      borrowed 

money    6,879  98 

Capital    stock 20,000  00 

Sarplns   7,579  14 

$38,036  63 

It  was  at  that  meeting  that  tbe  appellant 
testlfled  be  objected  to  the  declaring  of  the 
dividend  which  he  afterwards  accepted,  but 
he  does  not  daim  to  have  made  any  crit- 
icism of  the  statement  then  submitted,  which 
has  been  transcribed  above  for  the  purpose 
of  comparison  with  the  statement  submitted 
in  1909,  upon  which  be  was  cross-examined 
in  detail  when  on  the  stand.  The  $5,000 
mortgage  on  the  storehouse  which  Wm.  T. 
Coulboume  bad  assumed  l)ecame  due  some 
time  in  the  spring  of  1900,  and  was  paid  out 
of  the  proceeds  of  the  mortgage  made  by  the 
company  to  the  Provident  Savings  Bank 
March  13,  1909,  for  $8,000.  Tbe  appellant 
testlfled  tbat,  when  the  corporation  was 
formed,  the  real  estate  went  in  at  a  valua- 
tion of  $12,000,  the  book  accounts  $3,000, 
and  thA  stock  and  good  will  at  $5,000,  making 
up  the  $20,000  of  stock,  but  it  appears  from 
the  statement  of  1905  and  tbe  subsequent 


statements  that  tbe  real  estate  has  since  been 
carried  at  $20,000. 

The  two  questions  presented  on  the  record 
are:  (1)  Is  the  plaintiff  upon  the  testimony 
in  tbe  case  entitled  to  a  decree  for  dissolu- 
tion? (2)  If  not,  is  be  entitled  to  a  decree 
for  a  receiver? 

The  appellant's  counsel  concedes  tbat  apart 
from  statutory  x)ower  a  court  of  equity  can- 
not dissolve  a  corporation,  and  that  under 
tbe  statute  In  force  in  this  state  it  is  neces- 
sary to  prove  that  the  corporation  is  tn- 
solvent  before  it  can  be  dissolved.  Mr. 
EYance  in  bis  Elements  of  Corporation  Law 
defines  insolvency  as  "tbe  Inability  to  pay 
debts  in  the  ordinary  course  of  business." 
SecOon  163.  In  Clark  v.  Colton,  91  Md.  229, 
46  Atl.  397  (49  L.  B.  A.  698),  Chief  Judge 
McSherry  In  his  dissenting  opinion  said: 
"The  meaning  of  Insolvency  in  its  legal  sense 
Is  not  now  open  to  debate  in  Maryland.  Fol- 
lowing the  definition  laid  down  by  the  Su- 
preme Court  In  Toof  v.  Martin,  13  Wall.  40 
[20  L.  Ed.  481],  this  court  distinctly  and 
categorically  adjudged  that  insolvency  must 
be  taken  to  mean  'an  inability  of  the  debtor 
to  pay  his  debts  as  they  become  due,  in  the 
ordinary  course  of  business.'  Castleberg  v. 
Wheeler,  68  Md.  277  [12  Atl.  3]."  There  was 
no  confiict  between  the  opinion  of  the  court 
In  Clark  v.  Colton  and  the  dissenting  opinion 
as  to  tbe  legal  meaning  of  insolvency. 

[1]  That  had  been  settled  by  the  emphatic 
language  of  Chief  Judge  Aivey  In  Castleberg 
V.  Wheeler,  supraj  where  he  said  that  In- 
solvency "when  applied  to  traders  and  mer- 
chants •  •  •  must  be  taken  to  mean  In- 
ability of  the  debtor  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  busi- 
ness." The  difference  of  opinion  in  Clark  v. 
Colton  was  as  to  the  proof  of  Insolvency  to  be 
determined  by  that  test 

[2]  We  may  therefore  confine  ourselves  to 
tbat  question.  Tbe  appellant  testified  that 
some  time  In  the  early  part  of  1909  a  check 
of  the  company  to  the  Atlantic  Can  Com- 
pany was  returned  unpaid,  but  he  could  not 
remember  the  amount  He  admitted,  how- 
ever, he  thought  It  was  paid  shortly  after, 
and  that  he  never  knew  of  any  other  obliga- 
tion to  be  unpaid  when  due.  James  F.  Cole, 
a  bookkeeper  of  tbe  Atlantic  Can  Company, 
testified  tbat,  some  time  In  March,  1909,  a 
check  of  Coulboume  Bros.  Company  to  the 
Atlantic  Can  Company  was  returned  by  their 
bank  unpaid,  but  it  was  at  once  redeposlted 
and  paid  next  day,  and  that  tbe  amount  of 
that  check  was  $27.60.  He  also  said  that 
after  that  he  continued  to  solicit  tbe  business 
of  Coulboume  Bros.  Company  for  bis  firm. 
Simon  J.  Kemp,  auditor  of  the  Citizens'  Na- 
tional Bank  of  Baltimore,  produced  a  tran- 
script Of  the  account  of  Coulboume  Bros. 
Company  with  that  bank  from  August,  1904, 
to  May  5, 1909,  when  it  was  closed.  This  was 
for  the  purpose  of  showing  certain  items  In 
red  Ink  which  the  witness  testified  were 
overdrafts.    There  were  some  30  of  these 
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%emB  daring  the  llTe  yean  this  account  was 
running,  all  between  April  16,  1906,  and  May 
6,  1909,  and,  when  the  account  was  (dosed, 
there  was  a  balance  of  about  $100  to  the  cred- 
it of  the  company.  Albert  D.  Graham,  cash- 
ier of  the  Citizens'  National  Bank  of  Balti- 
more, testified  "that  while  those  items  ap- 
pear on  the  ledger  as  overdrafts  the  money 
for  them  waa  there  at  the  close  of  business 
for  the  day.  The  checks  coming  Id  the 
morning  are  charged  up  against  the  account 
about  11  o'clock.  •  •  •  We  really  have 
the  money,  and  it  does  not  show  on  the  ledg- 
er because  the  checks  coming  through  the 
dearlng  house  are  charged  against  the  ac- 
count before  the  credits  are  given.  It  often 
happens  we  may  have  25  apparent  overdrafts 
in  our  bank  In  one  week,  i^d  yet  they  really 
are  not  so.  The  money  has  been  deposited, 
the  checks  have  been  charged  to  the  accounts 
before  the  credits  have  been  entered;  so  that 
I  doubt  very  much  as  a  matter  of  fact  If  that 
account  showed  an  overdraft  overnight,  one 
■olitary  day."  And  he  also  said  that  this  ac- 
count was  not  closed  by  request  of  the  bank 
or  on  account  of  the  alleged  overdrafts. 
The  mere  making  of  an  overdraft  Is  not  suf- 
ficient evidence  of  insolvency.  The  draww 
of  the  check  may  have,  and  many  merchants 
do  have,  accounts  In  several  banks,  and 
there  may  be  an  overdraft  on  one  bank, 
while  there  are  ample  funds  In  another  to 
meet  every  obligation  as  It  matures.  When 
this  corporation  waa  formed,  Coulboume 
Bros.,  as  appears  by  the  record,  had  ac- 
counts In  three  banks,  and  there  Is  nothing 
to  show  that  this  account  In  the  Citizens' 
Bank  was  the  only  account  kept  by  the  cor- 
poration. The  testimony  offered  here  to  es- 
tablish Insolvency  falls  far  short  of  what 
should  be  re<iuired,  and  the  learned  Judge  of 
the  circuit  court  was  correct  In  refusing  to 
grant  that  relief. 

2.  Should  a  receiver  have  been  appointed! 

[3]  In  Dtf  Puy  v.  Terminal  Company,  82 
Md.  426,  S3  AU.  890,  It  was  said:  "Mere  In- 
ternal dissensions  among  stockholders,  or 
mere  differences  or  disputes  as  to  corporate 
management,  so  long  as  the  officers  do  no  act 
that  is  fraudulent,  illegal,  or  ultra  vires,  will 
not  warrant  the  Intervention  of  a  court  of 
chancery,  because,  in  the  absence  of  fraud, 
illegality,  or  conduct  that  is  ultra  vires,  the 
will 'Of  the  majority  is  entitled  to  control 
the  i)ollcy  and  the  business  of  the  body  cor- 
porate." So  far  is  this  doctrine  carried,  that, 
as  Mr.  France  says  In  section  163  of  his 
Elements  of  Corporation  Law,  "so  long  as 
the  majority,  acting  in  good  faith,  are  in  fa- 
vor of  going  on,  the  minority  shareholders 
are  without  remedy,  although  bankruptcy 
may  be  the  probable  consequence  of  continu- 
ing." Let  OS  see,  then,  what  specific  acts  are 
complained  of  here  as  illegal,  fraudulent, 
•r  ultra  vires.  They  are  summed  up  In  the 
appellant's  brief  as  six  in  number. 

(1)  It  is  said  that  "the  president,  Wm.  T. 
Ooultwum^  declared  dividends  when  the  cor- 


poration was  insolvent  and  could  not  pay  Its 
debts."  We  have  already  said  there  Is  not 
sufficient  evidence  of  insolvency,  and  that 
charge  need  not  be  considered. 

[4]  (2)  "That  he  obtained  the  appeUanfs 
resignation  as  manager  upon  the  representa- 
tion that  be  would  return  blm  the  money  be 
had  put  In  the  business,  and  not  only  de- 
clined to  do  BO,  but  removed  him  as  director 
and  elected  his  son  who  had  but  one  hundred 
dollars  In  the  business,  and  his  personal  at- 
torney, to  whom  he  assigned  one  share  of 
stock  in  order  to  qualify  him."  Inasmuch  as 
Wm.  T.  Coulboume  did  not  contradict  the  ap- 
pellant's testimony  that  be  promised  to  pay 
him  the  $4,000  be  had  In  the  business,  if 
he  resigned  as  manager,  but  did  not  fulfill 
his  promise,  it  la  fair  to  assume  he  could  not 
contradict  him,  but  we  cannot  perceive  that 
this  moral  delinquency  constituted  any  legal 
fraud  upon  the  rights- of  the  appellant  as 
stockholder.  It  ;was  not  necessary  that  the 
manager  should  be  a  stockholder  at  alL  He 
had  no  fixed  right  to  the  position,  but  beld 
it  by  the  annual  vote  of  the  directors  who 
could  have  refused  to  re-elect  him  at  any  an- 
nual meeting.  The  tenure  of  a  manager  is  a 
question  of  corporate  management,  as  to 
which  we  have  seen  the  courts  will  not  in- 
terfere, unless  something  illegal  or  ultra 
vires  is  done^  or  some  act  which  works  a 
fraud  upon  the  complaining  stockholder.  Be 
ceased  to  be  manager  In  1906,  but  continued 
as  director  nntU  1900,  and  his  loug  delay  in 
failing  to  complain  upon  that  score  does  not 
commend  it  to  the  court  now. 

[5]  (3)  "That  by  hls'owTi  vote  and  that  of 
his  son  who  owned  one  share  of  paid-up 
stock,  and  of  Mr.  Marchant,  his  personal 
attorney,  to  whom  he  assigned  one  share  of 
stock,  he  ousted  the  appellant  as  director 
who  was  the  only  stockholder  that  had  placed 
any  money  in  the  business."  The  reduction 
of  the  number  of  directors  was  authorized  by 
section  12,  art  23,  c.  240,  Laws  1908,  and  was 
effected  in  the  manner  prescribed  by  the  stat- 
ute. Tbe  appellant  was  not  illegally  ousted. 
He  only  failed  of  re-dectlon,  and  this  again 
Is  a  matter  of  internal  corporate  manage- 
ment Here  It  should  be  noted  that  it  Is  an 
error  to  assert  that  the  appellant  was  the 
only  stockholder  that  had  iriaced  his  money 
in  the  business.  Wm.  T.  and  Samuel  EL 
Coulboume  originally  furnished  the  whole 
capital  of  $20,000  in  the  manner  heretofore 
stated.  The  appeUant  T.  Erton  Coulboume 
and  Wm.  J.  Whittlogton  each  purchased  one- 
flfth  of  the  capital  stock  and  paid  tor  the 
same  with  a  small  amount  of  cash,  and  with 
their  notes  for  the  balance,  given  not  to  the 
corporation,  but  to  Wm.  T.  and  Samuel  H. 
Coulboume,  with  on  assignment  of  their  stock 
as  collateral.  Thus  the  whole  of  the  stock 
was  paid  up  to  the  conwration,  which  was  In 
possession  of  the  whole  capital,  as  fully  as 
if  each  had  paid  $4,000  in  cash;  and  at  the 
time  the  appellant  was  left  off  the  board  the 
situation  was  the  same,    Wm.  X.  Coulboume 
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was  tbe  owner  of  79  fuU-pald  shares,  Mr. 
Marchant  of  1  full-paid  share,  asd  T.  Ertou 
Conlboume,  Wm.  J.  Whlttlngton,  end  the  ap- 
pellant each  of  40  full-paid  shares  though 
T.  Erton  Coulboume  and  W.  J.  Whlttington 
are  debtors  each  for  $3,900  to  Wm.  T.  Oool- 
boume  personally  who  paid  that  sum  for 
each  of  them  in  the  property  conveyed  to  the 
corporation  by  himself  and  Samud  H.  Coul- 
bourae. 

r*]  <4)  "In  addition  to  ousting  Howeth  as 
a  director,  he  discharged  all  the  office  force 
and  employed  bis  two  sons  and  two  daugh- 
ters, regulated  their  salaries,  and  paid  them 
out  of  the  earnings  of  the  oompany."  The 
employment  and  discharge  of  the  office  foree 
can  only  be  controlled  by  the  directors,  and 
their  discretion  is  absolute.  They  alone  can 
r^ulate  the  salaries,  and  these  can  only  be 
paid  oat  of.  the  earnings  or  assets  of  the 
company.  There  is  not  a  particle  of  evidence 
here  that  excessive  salaries  were  paid,  or 
unnecessary  officers  were  emi^oyed,  and  we 
cannot,  without  proof,  assume  that  the  prof- 
its of  the  company  were  fraudulently  divert- 
ed to  the  use  of  any  one.  The  appellant  on 
croSB-ezamlnation  admitted  that  at  times 
there  were  two  sons  and  at  other  times  two 
dau^ters  employed,  but  not  all  four  at  once, 
and  be  admitted  that  he  presumed  these  em- 
ployes were  required. 

[7]  (S)  "Without  the  knowledge  of  the  oth- 
er directors,  he  shipped  goods  belonging  to 
the  corporation  in  the  najpe  of  the  Big  Bill 
Oyster  Co."  If  there  waS:  proof  that  the  pro- 
ceeds of  goods  BO  shipped  were  not  turned 
in  to  the  company,  this  could  not  be  otherwise 
regarded  than  as  a  badge  of  fraud,  and  it  was 
a  most  unwise  and  dangerous  course  of  con- 
duct, but  Mr.  Coulbourne  swears  the  pro- 
ceeds of  such  shipments .  were  all  accounted 
for  to  the  company,  and  there  Is  no  evidence 
to  the  contrary.  In  such  case,  as  in  all 
others,  fraud  must  be  established  by  proof. 

[t]  (6)  "He  placed  an  $8,000  mortgage  on 
the  property,  and  applied  the  money  to  the 
payment  of  a  mortgage  of  $5,000  against  him- 
self and  his  brother  Samuel  H.  Coulbourne, 
individually." 

[9]  It  is  not  Illegal  for  a  corporation  to 
borrow  money,  and  to  borrow  upon  mortgage, 
when  authority  is  given  by  the  directors  to 
do  80.  The  act  is  not  ultra  vires,  or  Illegal 
in  Itself,  and,  unless  the  act  in  this  case 
worked  a  fraud  upon  the  rights  of  the  ap- 
pellant as  a  stockholder,  it  will  not  justify 
the  appointment  of  a  receiver.  The  direc- 
tors authorized  this  mortgage^  and  the  ap- 
pellant as  a  director  had  actual  knowledge 
of  Its  proposed,  and  of  Its  actual,  execution, 
and  he  voted  against  it  In  his  bill  be  al- 
leged he  was  Informed  that  Wm.  T.  Coul- 
boume had  applied  this  money  to  his  own 
use,  but  on  cross-examination  he  admitted  no 
one  had  so  informed  him,  and  that  he  did 
not  know  how  it  was  applied  except  the 
$5,000  used  In  paying  the  pre-existing  mort- 
gage to  that  amount     Wm.  T.  Coulbourne 


testified  that  the  $3,000  over  the  old  mort- 
gage was  paid  into  the  treasury  of  the  com- 
pany, there  being  need  of  money  until  the 
outstanding  bills  could  be  collected,  and  the 
resolution  authorizing  the  execution  of  the 
mortgage  of  $8,000  states  that  $5,000  Is  to  be 
applied  to  the  Wentz  mortgage  and  $3,000 
for  working  capital  in  the  business  of  the 
company. 

If  the  appellant  had  then  applied  for  an 
injunction  to  restrain  the  execution-  of  a 
mortgage  for  $8,000,  showing  to  the  court 
that  Wm.  T.  Coulbourne  and  Samuel  B. 
Coulbourne  b^d  covenanted  to  pay  oft  the 
$5,000  mortgage  when  due.  It  can  hardly  be 
doubted  that  such  relief  would  have  been 
granted,  but  he  allowed  the  mortgage  to  be 
executed  without  taking  any  steps  to  pre- 
vent It  There  is  no  allegation  that  either 
Wm.  T.  Coulbourne  or  Samuel  H.  Coulbourne 
is  insolvent,  or  that  either  is  iadivldually  un- 
able to  pay  the  amount  of  $5,000  against 
which  they  are  both  bound  to  protect  the 
other  stockholders  of  the  company.  "The 
principles  applicable  to  the  appointment  of 
receivers  have  been  definitely  settled  in 
Maryland.  The  power  is  a  discretionary  one, 
to  be  exercised  with  great  circumspection, 
and  only  in  cases  where  there  Is  fraud  or 
spoliation,  or  imminent  danger  of  the  loss 
of  the  property-  if  the  Immediate  possession 
should  not  be  taken  by  the  court;  and  these 
facts  must  be  clearly  proved."  Davis  ▼.  U. 
S.  Eaectrlc  Co.,  77  Md.  40,  25  Atl.  982.  It 
will  be  seen  that  this  bill  does  not  actually 
charge  fraud,  except  by  implication  In  charg- 
ing that  Wm.  T.  Coulboume  applied  the 
$8,000  to  bis  own  nse,  of  which  there  is  no 
proof.  The  assets  of  the  company  consist 
almost  entirely  of  the  real  estate  and  the  ac- 
counts receivable;  the  fixtures  and  goods  on 
hand  being  of  comparatively  small  value. 
The  appellant  himself  concedes  the  real  es- 
tate, which  Is  carried  In  the  statement  of 
1908  as  well  as  that  of  1909  at  $20,000,  to  be 
worth  $15,000,  and  there  is  no  evidence  that 
he  thought  la  1908  that  it  was  overvalued. 
The  accounts  receivable  In  the  statement  of 

1908  were  $15,100.28,  and  In  the  statement  of 

1909  they  are  $20,006.78,  which  would  seem 
to  indicate  that  the  business  was  increasing 
rather  than  diminishing.  Those  are  certain- 
ly large  amounts  for  a  corporation  with  a 
capital  of  $20,000  and  dealing  in  perishable 
goods,  but  the  appellant  was  unable  to  name 
a  single  account  that  he  knew  or  believed  to 
be  uncollectible,  and  admitted  that  he  knew 
nothing  about  these  accoimts,  while  Wm.  T. 
Coulbourne  testified  that  he  believed  almost 
all  were  collectible,  75  per  cent  at  the  very 
least  The  real  estate  cannot  be  wasted,  nor 
can  the  accounts  receivable  except  by  neglect 
that  would  be  proportiouEitely  much  more 
damaging  to  the  Coulbournes  who  hold  tliree- 
flfths  of  the  stock  than  to  the  appellant  who 
holds  one-fifth.  Self-interest  alone  must  in- 
duce active  efforts  to  collect  these  accounts. 
Onie  appointment  of  a  receiver  at  this  time 
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and  under  existing  circumstances  could  hard- 
ly be  thought  the  exercise  of  a  wise  discre- 
tion, and  we  believe  would  entail  great  and 
useless  Injury  to  all  the  stockholders,  and, 
so  believing,  we  must  affirm  the  decree  of 
the  circuit  court 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


(115  Md.  289) 

DUNNIQAN  T.  CUMMINGS  et  aL 
(Oourt  of  Appeals  of  Maryland.    April  4,  1911.) 

eixectttobs    and   adhiristbatob8    (|    35*)— 

BemovaI/— Evidence. 

Evidence  in  an  action  for  the  removal  of 
an  administratoT  for  bis  alleged  collusion  with 
certain  claimants  to  absorb  the  whole  personal 
estate  of  the  decedent  and  to  defraud  tiie  peti- 
tionets  of  their  interests  therein,  his  abuse  of 
trust,  his  concealment  of  chattels  and  money, 
and  bis  failure  to  defend  suits  against  the  es- 
tate held  insufficient  to  sustain  the  charges 
made. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Gent  Dig.  IS  227-262;  Dec. 
Dig.  S  35.*] 

Appeal  from  Orphans'  Court,  Harford 
County. 

Action  by  Andrew  Gummlngs  and  others 
for  the  revocation  of  letters  of  administra- 
tion granted  to  James  Dunnlgan.  From  an 
order  of  the  orphans'  court  revoking  the  let- 
ters of  administration,  the  administrator  ap- 
peals.   Decree  reversed  and  cause  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, FEARCE,  SCHMUCKER,  BURKE, 
THQMAS,  PATTISON,  and  URNBR,  33. 

8.  A.  Williams  and  Fred  R.  Williams,  for 
appellant  Edwin  H.  Webster  and  Wm.  H. 
Harlan,  for  appellees. 

PATTISON,  J.  This  is  an  appeal  from 
an  order  of  the  orphans'  court  of  Harford 
county. 

The  appellees  filed  their  petition  In  the 
orphans'  court  of  Harford  county  asking 
that  the  letters  of  administratipn  granted 
unto  the  appellant  upon  the  personal  estate 
of  bis  brother,  Andrew  Dunnlgan,  deceased, 
be  revoked.  In  their  petition  they  allege, 
among  other  things,  that  James  P.  Dunnl- 
gan, a  nephew  of  the  deceased,  Ella  N.  Dun- 
nlgan, a  niece  of  the  deceased  and  daughter 
of  the  administrator,  and  one  Lawrence 
Forwood,  bad  each  filed  against  the  estate 
of  the  decedent  a  claim  which  was  old  and 
stale,  without  merit,  and  "not  due  by  the 
estate"  of  the  decedent  The  petition  also 
alleges  that  upon  each  of  these  claims  suit 
had  been  brought  in  the  circuit  court  for 
Harford  county  against  the  administrator, 
and  that  be,  although  notified  by  the  peti- 
tioners that  the  demands  made  in  said  suit 
were  unjust  and  not  properly  chargeable 
against  the  estate  of  the  decedent  had  re- 
fused to  defend  the  suits,  and  further  charg- 
es  that   the   administrator    is   abusing    the 


trust  reposed  in  him,  and  is  colluding  with 
the  claimants  to  enable  them  to  absorb  the 
whole  personal  estate  of  the  decedent,  and 
defraud  such  petitioners  of  their  Interest  in 
said  estate.  The  petition  also  alleges  that 
the  administrator  in  passing  his  account 
intended  by  him  to  be  a  final  account  so  far 
as  the  assets  of  the  decedent  are  concerned, 
willfully  concealed  and  failed  to  charge  him- 
self with  certain  chattels  and  money  which 
are  In  his  hands  belonging  to  said  estate. 
The  appellant  answered,  admitting  the  filing 
of  the  claims  mentioned  in  the  petition  by 
the  parties,  therein  named.  The  answer 
also  admitted  that  suits  had  been  instituted 
thereon,  but  denied  that  he  was  abusing  the 
trust  reposed  in  him  by  colluding  with  the 
claimants  to  enable  them  to  absorb  the  es- 
tate of  the  decedent  and  to  defraud  the  pe- 
titioners of  their  Interests  therdn,  as  alleg- 
ed In  the  petition.  In  the  answer  he  al- 
leges that  the  charge  made  by  the  petlttoD- 
ers  that  the  trust  is  not  being  properly  ad- 
ministered is  without  foundation  in  fact, 
and  further  alleges  that  as  soon  as  he  foond 
that  claims  were  filed  against  the  estate  of 
the  decedent  by  the  dsUmants  aforesaid,  lie 
rejected  said  claims  and  advised  each  of 
the  claimants  that  they  would  have  to  prove 
their  respective  claims  before  a  jury,  and  In 
so  doing  thought  he  was  fully  dlschargins 
his  duties  to  said  estate.  The  answer  fur- 
ther alleges  that  the  petition  filed  was  for 
the  purpose  of  compelling  the  respondent  to 
plead  limitations  to  said  claims,  which  be 
declined  to  do,  believing  that  the  dlscretlou 
In  reference  to  said  ple^,  so  fftr  as  it  con- 
cerned the  estate  of  the  decedmt  is  1^  law 
reposed  In  him  alone.  To  this  answer  the 
formal  replication  was  filed  and  evidence 
thereafter  was  heard  upon  the  issues  thus 
joined,  and  upon  which  an  order  was  passed 
by  the  court  revoking  the  letters  of  the  ap- 
pellant as  administrator.  It  is  from  that 
order  that  this  appeal  Is  taken. 

The  evidence  disdoses  that  ESIa  Dunnl- 
gan, one  of  the  claimants,  first  placed  her 
claim  for  collection  in  the  bands  of  Mr. 
Williams,  counsel  for  the  admhuistrator. 
but  as  it  was  .afterwards  rejected  by  the 
administrator,  he  suggested  that  she  employ 
some  other  attorney  to  look  after  her  claim. 
Inasmuch  as  be  was  counsel  for  the  admin- 
istrator, and  at  her  request  twmed  it  over 
to  Mr.'  Carver,  an  attorney  of  the  Harford 
county  bar.  Thereafter  Mr.  Carver  called 
upon  Mr.  Williams  to  ascertain  if  this 
claim,  as  well  as  the  claim  of  Dunnlgan  and 
Forwood,  could  be  settled  without  suit  He 
was  told  by  Mr.  Williams  that  they  could 
not  that  the  administrator  Intended  to  flgbt 
the  claims,  and  that  they  would  have  to 
go  to  court  Upon  this  he  docketed  the 
suits.  Mr.  Williams  was  likewise  called 
upon  by  both  Mr.  Webster  and  Mr.  Harlan. 
counsel   for   the  petitioners,   in   relation   to 
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these  claims.  Mr.  Webster  testified  tliat, 
wlien  asked  by  blm  what  be  was  going  to 
do  about  these  claims,  Mr.  Williams  said 
be  was  going  to  let  them  sue  and  get  judg- 
ment, and,  when  asked  by  Mr.  Harlan  to 
have  the  administrator  plead  the  statute  of 
limitations,  Mr.  WUliams  replied  that  the 
administrator  would  not  plead  limitations, 
and,  when  toM  by  Mr.  Harlan  that  it  had 
been  said  that  a  way  could  always  be  found 
to  make  an  administrator  plead  the  statnte, 
he  replied  by  saying  that  the  administrator 
would  oppose  any  effort  made  to  require 
him  to  file  such  plea,  contending  that  this 
matter  was  left  to  the  honesty  and  discre- 
tion of  the  administrator.  Mr.  Harlan  tes- 
tified that  the  conversation  had  with  Mr. 
WUliams  left  upon  his  mind  the  impression 
tbat  the  administrator  did  not  intend  to  de- 
fend these  suits.  This,  however,  was  re- 
pudiated by  Mr.  WUliams.  As  to  these 
claims  Mr.  WlUlams  testified  that  the  ad- 
ministrator assumed  the  position  that  in  his 
opinion  these  claimants  were  possibly  enti- 
tled to  something,  but  huw  much  he  was 
not  prepared  to  say,  and  be  thought  It  best 
'that  the  claims  should  be  submitted  to  a 
Jury  for  Its  determination.  The  adminis- 
trator, when  asked  why  he  rejected  these 
claims  and  required  suit  to  be  brought  there- 
on, rolled:  "I  do  not  want  to  settle  these 
claims  unless  tbey  prove  them  before  a  jury 
and  know  whether  they  w«e  entitled  to  It 
or  not"  He  further  stated  that  bis  daugh- 
ter had  lived  with  her  uncle  about  six 
years,  and,  when  asked  by  Mr.  Harlan  upon 
cross-examination  whether  he  had  examined 
the  checks  and  receipts  of  the  decedent  and 
had  made  Investigation  to  see  if  these 
claims  bad  been  settled,  he  said  he  bad  ex- 
amined the  papers  of  the  decedent  and  all 
of  bis  checks  for  years  back,  but  he  found 
no  evidence  that  any  of  these  claims  had 
beea  paid.  When  asked  why  he  refused  to 
pay  Forwood's  claim,  he  replied  that  he  did 
not  think  the  estate  owed  it,  and,  when 
further  asked  If  be  thought  it  was  an  hon- 
est bUl,  stated  he  did  not  know  whether 
It  was  or  not  He  was  then  shown  the  bill 
of  James  P.  Dunnigan  for  board,  and  asked 
if  he  thought  the  estate  owed  that  claim. 
He  replied  by  saying,  "He  might  have  owed 
It,  I  would  not  say,"  and,  when  asked  if 
he  thought  It  was  an  honest  bill,  said  he 
was  unable  to  say,  although  there  had  been 
dealings  between  them  and  the  decedent  bad 
at  different  times  stopped  at  his  nephew's, 
James  P.  Dunnigan's  home,  but,  like  the 
other  bills,  he  preferred  the  court  to  decide 
It  He  was  not  further  Interrogated  In  re- 
lation to  the  claim  of  his  daughter.  Other 
witnesses  produced  on  the  part  of  the  petl- 
ticMiers  likewise  testified  to  the  fact  that 
Ella  Dunnigan  had  for  several  years  lived 
with  and  kept  house  for  her  ancle. 

The  evidence  disclosed  that  certain  ar- 
ticles, said  to  have  been  the  property  of  the 
estate,  were  not  returned  by  the  administra- 


tor in  his  Inventory  of  the  property  of  the 
estate.  It  was  shown  that  the  decedent  had 
at  the  time  of  his  death  a  watch  said  by 
some  of  the  witnesses  to  be  worth  $25  or  $50 
that  was  not  returned  in  'the  Inventory,  but 
wlthhtid  by  the  administrator.  It  was  like- 
wise shown  that  several  of  the  petitioners 
had  agreed  that  their  uncle,  the  administra- 
tor, should  not  return  this  watch,  but  should 
withhold  it  as  his  own  property,  as  they  did 
not  wish  it  to  go  out  of  the  family  and  re- 
garded him  as  the  proper  one  to  have  It 
There  is  no  evidence,  however,  that  others  of 
them  had  agreed  to  this  or  had  been  consult- 
ed, nor  was  the  administrator  examined  lu 
relation  thereto.  By  the  evidence  it  waa  dis- 
closed that  in  addition  to  the  watch,  the 
administrator  bad  failed  to  return  as  part  ot 
the  estate  one  pair  of  sleeve  buttons,  two 
feather  beds,  and  $10  in  cash.  The  sleeve 
buttons  had  the  year  before  the  death  of  the 
decedent  been  given  to  him  by  his  niece,  BHla 
Dunnigan.  The  administrator,  as  he  stated, 
was  present  at  the  time  when  these  buttons 
were  presented  by  his  daughter  to  her  uncle 
When  so  presented,  the  decedent  said  to  his 
niece,  "Why,  Ella,  I  will  wear  them,  but  do 
not  tiilnk  it  will  be  long.  When  I  am  gcwe, 
you  can  have  them."  Thereafter  he  "never 
saw  the  sleeve  buttons  or  had  anything  to 
do  with  them."  As  to  the  feather  beds,  the 
administrator  stated  that,  when  his  daughter 
Ella  was  about  to  go  to  her  uncle's  to  live 
with  and  care  for  him,  she  told  him  that  her 
uncle  had  no  beds.  It  was  then  that  he  gave 
her  a  large  bed  which  he  had,  from  which  his 
daughter  made  two.  After  the  death  of  the 
brother  one  of  these  beds  was  carried  to  the 
home  of  the  administrator,  while  the  other 
one  at  the  time  he  testified  was  at  the  home 
of  Andrew  Cummlngs,  his  nephew,  one  of  the 
I>etitioners  in  this  case,  and  is  still  there 
waiting  to  l)e  carried  to  the  home  of  the  ad- 
ministrator. Andrew  Cummlngs,  however, 
testified  tliat  the  administrator,  his  uncle, 
had  told  him  that  the  bed  that  was  not  re- 
turned .was  one  that  BSla  had  saved  from 
the  fire  that  destroyed  her  uncle's  house  sev- 
eral years  before;  but  this  was  positively 
denied  by  the  administrator. 

The  decedent  died  at  the  home  of  Andrew 
Cumming^.  A  few  days  before  his  death  he 
bad  drawn  from  the  bank  $100.  Either  the 
day  before  or  the  day  after  his  burial,  the 
testimony  of  the  administrator  and  the  neph- 
ews being  at  variance  on  this  point,  the  trunk 
of  the  decedent  which  was  at  the  home  of 
Andrew  Cummlngs  and  which  contained  a 
small  box,  was  examined  by  them  and  the 
box  taken  therefrom.  Upon  examination 
money  was  found  in  the  decedent's  bank  book 
in  this  box.  It  was  counted  by  Hugh  Cum- 
mlngs, and,  as  stated  by  blm  and  his  broth- 
er, was  found  to  be  $80.  The  administrator 
Is  not  positive  whether  he  counted  it  or  not 
but  thinks  he  did.  He  asked  what  had  be- 
come of  the  other  $20  that  was  drawn  from 
bank  a  few  days  before.    The  nephews  v&n 
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not  Able  to  gay,  bnt  thought  it  iMsslble  that 
he  had  spent  It  on  a  trip  that  he  had  taken 
a  few  days  before  his  death  to  Dublin.  Aa 
testified  to  by  the  administrator,  the  money 
was  placed  in  the  box,  tbe  box  locked,  and 
the  key  was  given  to  him,  and  with  the  box 
he  returned  to  his  home ;  that  when  he  open- 
ed It  and  with  Mr.  Jacobs,  In  the  office  of  Mr. 
Williams,  counted  the  money,  there  was  but 
170.  This  he  deposited  in  iMtnk.  In  this 
statement  he  is  contradicted  by  his  nephew 
Andrew  Cnmmlngs,  who  stated  that  the  mon- 
ey  was  not  placed  in  the  box,  bnt  was  placed 
in  the  bank  book  which  tbe  administrator 
with  the  money  put  in  his  pocket.  Mr.  Ja- 
cobs recalled  the  occasion  when  the  admin- 
istrator came  to  the  ofilce  and  that  he  and 
the  administrator  deposited  in  bank  the 
sum  of  ^.69,  the  deposit  slip  showing  that 
$15.60  was  from  sales  and  $70  "from  his 
pocket."  He  did  not  recdllect  any  more 
about  it 

As  stated,  the  decedent  died  at  the  home  of 
Andrew  Cummings.  After  his  death  Andrew 
and  his  brother  Hugh  claimed  of  the  property 
of  their  uncle  each  a  horse.  Andrew  in  his 
teetlmoDy  stated  that  when  his  uncle  came 
there  he  said  he  wanted  Andrew  to  have  the 
mare  and  Hugh  to  have  the  horse.  Tbe  rec- 
ord does  not  disclose  what  disposition  was 
made  of  these  horses;  that  is,  whether  they 
were  returned  as  property  of  the  estate  or 
not  The  evidence  discloses  that  these  suits 
were  brought  in  .June,  1910,  and  that  upon 
tbe  call  of  the  docket  at  the  succeeding  term 
of  court  in  September  Mr.  Williams  failed 
to  enter  his  appearance,  nor  had  his  appear- 
ance been  entered  at  the  time  of  the  taking 
of  this  testimony  in  October  following.  His 
failure  to  enter  his  appearance  Is  regarded 
by  the  appellees  as  an  indication  that  be  did 
not  Intend  to  defend  these  suits.  Mr.  Wil- 
liams, however,  in  explanation  thereof  testi- 
fied that  it  was  lils  intention  to  defend  these 
suits;  that  his  failure  to  enter  bis  appearance 
upon  the  call  of  the  docket  was  merely  inad- 
vertence on  his  part;  that  he  had  always  said 
that  the  cases  were  to  be  tried  by  jury,  and 
they  could  not  be  tried  before  tbe  November 
term,  and  at  which  court  he  had  expected  to 
try  them,  and  his  failure  to  enter  his  appear- 
ance would  not  prevent  him  from  doing  so. 

In  the  case  of  Cox,  Executrix,  v.  Chalk,  57 
Md.  568,  cited  in  appellees'  brief,  the  execu- 
trix was  charged  with  refusing  to  defend 
suits  brought  against  her  as  executrix  "one 
suit  by  her  brother,  another  suit  by  her 
sister,  although  she  was  notified  that  tbe  de- 
mands made  in  said  suits  were  unjust  and 
not  properly  chargeable  against  the  estate, 
and  that  she  had  colluded  with  her  brother 
and  sister  to  defraud  the  petitioners  of  their 
re8];>ectlve  Interests  in  the  estate  of  the  tes- 
tator." The  case  was  heard  by  the  orphans' 
court  on  the  petition,  answer,  and  evidence, 
but  the  record  transmitted  to  this  court  did 
not  contain  tbe  evidence  on  which  the  order 
of  the  orphans'  court  revoking  her  letters 


testamentary  was  passed,  nor  did  It  appear 
to  have  been  reduced  to  writing,  as  was  neo 
essary,  and  it  was  therefore  held  by  this 
court  ttiat  the  appeal  would  not  lie,  as  the 
evidence  had  not  been  reduced  to  writing  and 
transmitted  to  tbe  appellate  court  This 
court  however,  in  that  case  deemed  it  prop- 
er to  say  "that  the  charges  set  forth  in  the 
petition,  if  sustained  by  proof,  are  sufficient 
in  our  (pillion  to  justify  tbe  orphans'  court 
in  removing  the  appellant  from  the  office  of 
executrix."  The  all^iations  contained  in  the 
petition  in  that  case  are,  Indeed,  very  similar 
to  the  allegations  of  the  petition  in  this  case. 
In  that  case  tbe  evidence  was  not  before  this 
court;  in  this  case  it  is,  but  in  our  opinion 
it  does  not  suHK>rt  the  allegations  of  the  pe- 
tlUon. 

The  charge  that  the  administrator  refused 
to  defend  these  suits  is  not  sustained  by  the 
evidence.  The  administrator  refused  to  pay 
tbe  claims,  and  insisted  that  before  payment 
the  claimants  should  prove  their  respective 
claims  before  a  Jury.  The  counsel,  Mr.  Wil- 
liams, informed  both  Mr.  Carver,  attorney 
for  the  claimants,  and  Mr.  Webster,  attorney 
for  the  petitioner,  that  suit  and  judgment  • 
were  necessary  before  these  claims  would  be 
paid,  and  told  Mr.  Carver,  who  had  them  for 
collection,  that  his  client,  the  administrator. 
Intended  to  fight  these  claims,  and  that  he,  as 
his  counsel,  felt  It  bis  duty  to  do  so.  It  is 
urged  by  the  appellees  that  the  failure  of 
Mr.  Williams  to  alter  his  appearance  in  these 
cases  upon  tbe  call  of  the  docket,  or  at  least 
before  the  time  of  the  taking  of  the  testimony 
In  tbe  orphans'  court,  strongly  indicated  his 
intentions  to  permit  Judgment  to  be  recovered 
by  default,  and  that  no  defense  was  to  be 
made  to  the  suits  upon  these  claims.  The 
force  and  weight  of  this  contention,  however, 
is  lost  when  the  explanation  of  his  failure 
to  enter  his  appearance,  accompanied  by  his 
declarations  that  he  intended  to  re.sist  the 
recovery  of  judgment  is  made  by  Mr.  Wil- 
liams. 

Nor  do  we  think  the  charge  of  collusion 
between  the  administrator  and  the  claim- 
ants for  the  fraudulent  purposes  alleged  In 
the  petition  is  established  by  tbe  evidence. 
It  is  true  the  administrator  refused  to  plead 
the  statute  of  limitations,  but  was  he  under 
the  evidence  In  this  case  legally  required  to 
do  so?  And  did  his  failure  or  refusal  to 
plead  the  statute  legally  warrant  the  revo- 
cation of  his  letters  of  administration? 
Article  93,  i  97  of  the  Code  of  1904.  pro- 
vides that:  "It  shall  not  be  considered  as 
the  duty  of  an  administrator  to  avail  him- 
self of  the  statute  of  limitations  to  bar  what 
be  supposes  to  be  a  Just  claim,  but  the  same 
sliall  be  left  to  his  honesty  and  dlscretldn." 
The  administrator  in  his  testimony  stated 
that  his  daughter  lived  with  and  cared  for 
her  unde  for  several  years,  and  that  her 
uncle  had  told  him  that  he  owed  her  $300 
for  past  services,  and  that  It  was  at  that 
time  is  the  bank,  on  interest  at  3  per  cent 
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This  was  at  the  time  he  wanted  her  to  go 
again  to  live  with  Mm.  The  eTldence  di- 
rected against  this  claim  Is  confined  to  the 
Btaleness  of  It,  except  what  was  said  by 
Andrew  Commlngs  In  relation  to  a  conver- 
sation between  him  and  the  claimant,  EUa 
Dunnlgan,  wherein  he  testified  that  she  said 
that  her  uncle  had  always  paid  her,  that 
the  amount  bo  received  was  wlthtn  $2  or  $3 
a  week  of  what  she  was  making  at  the  time 
of  the  conversation.  Upon  the  Information 
as  to  this  dalm  then  in  the  possession  of 
the  administrator.  It  was  not  nnreascmable 
for  him  to  suppose  that  this  claim  was  a 
lost  onfc 

As  to  the  claim  of  his  nephew,  James  P. 
Dnnnlgan,  he  stated,  when  asked  If  he 
thought  his  brother's  estate  owed  the  bill, 
that  he  might  hare  owed  It,  be  would  not 
say,  and,  when  asked  If  he  thought  it  an 
honest  bill,  also  said  he  was  unable  to  say, 
but  that  there  had  been  dealings  between 
them  and  bis  brother  had  at  times  stopped 
at  the  home  of  hie  nephew,  and  he  prefer- 
red the  "court  to  decide."  As  to  the  claim 
of  Forwood  he  said  he  did  not  know  wheth- 
er It  was  owing  or  not,  or  whether  It  was 
an  honest  bill,  but,  like  the  other  two 
claims,  he  wished  It  determined  In  court 
In  the  case  of  Miller,  Adm'r,  t.  Dorsey,  9 
Md.  823,  this  court  said:  "^o  his  (the  ad- 
ministrator) discretion  and  conscience  alone 
Is  confined  the  propriety  and  Justice  Of  the 
interposition  of  the  plea  of  limitations. 
With  this  the  orphans'  court  has  nothing  to 
do."  Gordon  y.  Small,  63  Md.  659;  Semmes, 
Ez'r,  T.  Magruder,  10  Md.  247.  Under  the 
provisions  of  the  Code  above  referred  to,  If 
the  administrator,  in  the  honest  exercise  of 
his  Judgmsit,  supposes  the  claim  to  be  Just, 
It  is  then  discretionary  with  him  whether 
he  shall  plead  the  statute  of  limitations. 
The  evidence  in  this  case  does  not  disclose 
that  the  motives  and  conduct  of  the  admin- 
istrator in  supposing  these  claims  to  be  Just 
and  In  refusing  to  plead  the  statute  were 
either  fraudulent  or  dishonest  It  was  dis- 
cretionary with  him  whether  be  should  plead 
the  statute.  Without  referring  in  detail  to 
the  evidence  otFered  to  sustain  the  charge 
that  the  administrator  had  concealed  cer- 
tain of  the  goods,  chattels,  and  money  of 
the  estate,  or  that  he  had  failed  to  return 
them  as  the  property  of  the  estate,  we  will 
simply  say  that  as  to  the  money  this  mis- 
take, if  a  mistake,  could  have  been  honest- 
ly made  In  the  counting  of  the  money.  As 
to  the  other  property,  without  mentioning  it 
In  detail  and  wltboot  passing  upon  the  fact 
whether  It  should  or  should  not  have  been 
returned  Into  the  estate,  It  Is  not  shown  that 
the  administrator  in  omitting  to  return  it 
as  the  property  of  the  estate  was  actuated 
by  either  fraudulent  or  dishonest  motives. 
Section  243  of  article  93  of  the  Code  pro- 


vides a  remedy  In  cases  where  the  admin- 
istrator conceals  or  omits  to  return  property 
said  to  bdong  to  the  estate,  and  this  could 
have  been  and  can  still  be  resorted  to. 

From  what  we  have  said  we  think  the  or- 
phans' court  erred  in  passing  the  order.  We 
will  therefore  reverse  the  order  appealed 
from,  and  remand  the  case  for  further  pro- 
ceedings. 

Decree  reversed  and  cause  remanded. 


(U5  Md.  2S4) 

DIDIIJIR  V.  OARB. 
(Court  of  Appeals  of  Maryland.    April  4,  1911.) 

1.  Wills  (S  278*)— Pbobatb— PftrmoN  xo  Rb- 
sciND— TtMic  or  Filing. 

The  petition  to  rescind  an  order  admitting 
a  will  to  probate,  because  done  without  notice 
to  the  next  of  kin,  must  be  filed  within  30  days 
from  the  order,  the  time  to  appeal  therefrom, 
or  within  30  days  from  the  time  petitioner  knew 
thereof,  or,  if  fraud  is  allered,  within  a  reason- 
able time  after  discovery  of  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  636;   Dec.  Dig.  |  278.  •! 

2.  Wuxs  (8  278*)— Pbobatb— Petttion  to  Rb- 
BciND— Diligence— EviDEKCK. 

KWidence  on  hearinr  of  petition  to  rescind 
an  order  admitting  a  will  to  probate,  made  with- 
out notice  to  the  next  of  kin,  alleged  to  have 
been  due  to  a  fraudulent  miBrepresentation  of 
the  executor,  named  in  the  wiU,  held  to  show 
lack  of  diligence  of  petitioner,  and  failure  to 
file  the  petition  in  a  reasonable  time  after  dis- 
covery of  the  alleged  fraud. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  i  636;    Dec.  Dig.  (  278.*] 

3.  Wills  (I  278*)--Pbobaxb— PnxnoN  xoRx- 

aCUHD— FaATJD— EJVIDERCB. 

Evidence  on  hearing  of  petition  to  rescind 
an  order  admitting  a  will  to  prohate,  because 
made  without  notice  to  the  next  of  KiUj  held 
insufficient  to  show  that  the  representation  of 
the  executor,  on  which  this  was  done,  that  he 
knew  of  no  relatives  to  notify,  was  fraudulent, 
and  that  he  knew  the  petitioner  was  a  relative. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  636 ;   Dec.  Dig.  $  278.*) 

Appeal  from  Orphans'  Court  of  Baltimore 
City. 

.  Petition  of  Bugene  L.  Dldler  against  Al- 
fred J.  Garr,  executor  of  Mary  Virginia 
Crawford,  deceased,  to  rescind  the  order  ad- 
mitting the  will  of  deceased  to  probate.  Pe- 
tition denied,  and  petitioner  appeals.  Af- 
firmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PBARCB,  SCHMUCKER,  BURKE,  THOM- 
AS, PATTISON,  and  URNER,  JJ. 

R.  Contee  Rose,  for  appellant  Alfred  3. 
Carr,  for  appellee. 

PATTISON,  J.  On  the  5th  of  October, 
1910,  the  appellant  filed  his  petition  in  the 
orphans'  court  of  Baltimore  city,  asking  that 
the  ordo:  of  that  court  passed  on  the  llth 
day  of  July,  1910,  admitting'  to  probate  what 
was  said  to  be  the  last  will  and  testament 
and  a  codicil  thereto  of  Mary  Virginia  Craw- 
ford,  deceased,   and  granting  letters  testa- 
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mentary  tbereon  to  Alfred  J.  Oarr,  the  per- 
son named  as  executor  therein,  be  rescinded 
and  annulled,  and  the  appointment  of  the 
executor  be  revoked. 

In  hlB  petition  the  appellant  alleges,  among 
other  things,  that  he  Is  the  second  cousin  of 
the  decedent,  and  that  "no  relatives  of  the 
deceased,  now  living,  are  more  closely  relat- 
ed, or  as  nearly  related  (to  her),  as  your  pe- 
titioner," and  that  the  fact  that  he  was  re- 
lated to  the  deceased  was  tolly  known  to 
the  appellee;  that  at  the  time  of  the  death 
of  the  testatrix,  as  well  as  at  the  time  of  the 
probate  of  the  will,  be  was  a  resident  of  the 
city  of  Baltimore,  and  this  fact  was  known 
to  the  appellee;  and  that  the  .will  was  pro- 
bated and  the  executor  appointed  under  the 
order  complained  of  without  notice  to  him. 
The  petition  also  alleges  that  the  appellee, 
the  executor  named  in  the  alleged  will,  frand- 
ulently,  and  with  full  knowledge  of  ItB  falsi- 
ty, represented  to  the  court  that  the  next 
of  kin  of  the  decedent  were  out  of  the  state, 
and  uiKtn  which  misrepreBentation,  and  in 
consequence  thereof,  the  order  of  July  11th 
was  passed  admitting  the  will  to  probate  and 
appointing  the  appellee  executor  thereof. 
The  appellee  answered,  denying  the  charges 
of  fraud  allied  against  him,  and  denied  hav- 
ing any  knowledge  of  the  alleged  relatlcm- 
ship  existing  between  the  petitioner  and  the 
decedent,  and  averred  that,  when  the  court 
asked  if  "parties  had  been  notified,"  he  stat- 
ed, in  the  presence  of  the  court  and  such  of 
the  witnesses  to  the  will  and  codicil  as  were 
present,  "that  he  knew  of  no  one  to  notify, 
that  he  had  heard  of  no  relatives  of  Miss 
Mary  Virginia  Crawford,  bat  understood 
from  her  that  she  had  no  relatives  other  than 
some  distant  cousins  residing  in  the  state 
of  Delaware."  A  r^licatlon  to  the  answer 
was  flled  and  testimony  taken  upon  the  is- 
snes  Joined,  at  the  conclusion  of  which  the 
court  passed  the  order  appealed  from.  The 
alleged  will,  drawn  by  the  appellee,  was  exe- 
cuted by  the  decedent  on  the  19th  day  of 
June^  1905.  It  was  then  placed  in  the  cus- 
tody of  the  register  of  wills  of  Baltimore 
city,  where  it  remained  until  opened  for  pro- 
bate on  the  lltb  day  of  July,  1910.  The 
codicil  thereto,  likewise  prepared  by  the  ap- 
pellee, was  afterwards  executed  on  the  17th 
day  of  June,  1906,  and  was  also  filed  with 
the  register  of  wills,  where  it  remained  until 
opened  with  the  will  for  probate. 

[1]  It  is  contended  by  the  appellee  that  the 
relief  sought  by  the  petitioner  should  not  be 
granted,  if  for  no  other  reason,  because  of 
the  delay  In  filing  the  petition,  contending 
that  it  should  have  been  filed  within  30  days 
from  the  passage  of  the  order  complained  of, 
or  at  least  within  30  days  from  the  date  at 
which  the  appellant  knew  of  the  passage  of 
the  order.  The  petition  filed  in  the  case  of 
Redman  and  Wife  v.  Chance,  Guardian,  32 
Md.  42,  asked  that  the  appointment  of  the 
guardian  be  revoked  on  the  ground  that  it 
was  not  made  with  notice  to  the  mother  as 


required  by  law.  Tbla  court  In  that  case 
said:  "The  law  provides  that  appeals  from 
the  orphans'  court  shall  be  taken  within  30 
days,  and  It  must  follow  from  the  principles 
laid  down  in  the  above  case  that  a  party 
seeking  to  set  aside  an  order  or  Judgment 
of  that  court,  because  the  same  was  passed 
or  rendered  without  notice,  must  Institute 
proceedings  within  the  time  limited  for  ap- 
peal. By  this  rule  he  has  the  same  time 
after  knowledge  of  the  order  or  Judgment 
passed  or  rendered  without  notice  that  he 
would  have  to  appeal  if  duly  summoned,  and 
its  application,  therefore,  cannot  work  any 
injustice."  In  the  case  of  Stanley  v.  Safe 
Deposit  Company,  88  Md.  401,  41  Atl.  790, 
the  question  there  was  ae  to  the  right  to 
have  these  issues  (to  wit,  first,  whether  the 
paper  writing  was  admitted  to  probate  by 
the  orphans'  court  of  Baltimore  county,  and, 
second,  was  it  admitted  to  probate  in  ac- 
cordance with  the  requirements  of  the  laws 
of  this  state)  sent  to  the  circuit  court,  baaed 
on  the  allegation  that  none  of  the  relatives 
of  the  deceased  had  any  notice  or  knowledge 
that  the  will  would  be  offered  for  probate 
and  n(Mie  of  them  were  present  whoi  it  was 
offered.  In  that  case  this  court  held  that  the 
decision  in  the  case  of  Redman  v.  Chance, 
supra,  was  conclusive  of  the  case  then,  under 
consideration,  and  that  "the  statute  (article 
5,  S  00,  of  the  Cod^  stUl  limits  the  time  in 
which  appeals  can  be  taken  from  orders  and 
decrees  of  the  orphans'  court  to  30  days,  and 
it  was  Incumbent  upon  the  appellants  to  file 
their  petition  within  that  time  after  knowl- 
edge of  the  fact  that  the  wiU  had  been  ad- 
mitted to  probate,  or  at  least  to  have  shown 
some  sufficifflit  reason  for  not  doing  so,  which 
they  utterly  failed  to  do."  In  the  case  of 
Munnikbuysen  v.  Magraw,  67  Md.  172,  in 
speaking  of  the  rule  laid  down  in  the  case  of 
Redman  v.  Chance,  supra,  this  court  said: 
"This  is  a  most  wholesome  rule,  and  in  all 
cases  which  come  within  the  contemplation 
of  the  court  in  so  declaring  It  ought  to  be  en- 
forced ;  but  we  think  this  case  forms  an  ex- 
ception, and  Is  not  strictly  included  within 
the  reason  of  those  decisions.  In  those  cases 
no  fraud  was  alleged  to  have  been  practiced. 
Fraud  Is  an  exception  to  every  rule  In  this 
case,  fraud  of  a  gross  character  is  alleged, 
and,  if  it  exists,  it  ought  to  be  unearthed; 
and  a  reasonable  time  after  its  discovery 
ought  to  be  allowed  for  the  ascertalimient 
of  proofs  by  which  to  establish  it,  and  to 
prepare  with  due  care  and  explicitness  an 
application  to  the  court  charging  it." 

In  this  case,  as  in  the  case  of  Munniktany- 
sen  V.  Magraw,  fraud  is  alleged,  and  we  will, 
therefore,  treat  it  as  being  an  exertion  to 
the  rule.  But,  treated  as  an  exception.  It 
nevertheless  was  the  duty  of  the  appellant 
to  use  all  proper  diligence  In  the  procurement 
of  the  evidence  by  which  such  alleged  fraud 
was  to  be  established,  and  in  due  season  in- 
stitute his  proceedings  to  correct  the  wrong 
complained  of.    To  do  this  only  a  reasonable 
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time  after  ttie  discovery  of  tbe  alleged  fraud- 
ulent acts  of  the  appellee  was  allowed  him. 
"What  is  reasonable  time  must  depend  upon 
the  drcumstances  of  each  particular  case, 
as  has  been  repeatedly  decided  by  this  court, 
in  applying  the  doctrine  of  laches.  In  tes- 
tam«itary  matters  the  Legislature  of  the 
state  has  exhibited  eq>ecial  care  in  providing 
against  unnecessary  delays  in  the  settlement 
of  estates;  and  in  cases  of  this  kind  a  de- 
lay might  be  regarded  as  laches,  which  in  a 
case  of  another  character  might  not  be  so 
considered.  Proper  diligence  should  always 
be  required."  Munnikhuysen  v.  Magraw,  su- 
pra. 

[2]  We  will  now  consider  whether  the  ap- 
pellant in  this  case  has  exercised  the  dili- 
gence required  of  him.  Miss  Crawford 
died  on  the  3d  of  July,  1910.  The  appellant 
was  notified  of  her  death,  and  on  the  day 
following  her  death  consulted  his  son-ln- 
law,  Mr.  Rose,  one  of  his  counsel  in  this 
case,  and  directed  him  to  watch  closely 
whether  or  not  there  was  a  will,  and,  if 
there  was  one  and  it  did  not  protect  his 
Interests,  for  him  to  take  such  steps  as  he 
might  deem  necessary.  Pursuant  to  these 
Uistractions,  Mr.  Rose,  as  he  states,  went 
to  the  office  of  the  register  of  wills  almost 
daily,  commencing  with  the  5th  of  Jnly,  in- 
quiring whether  or  not  a  will  had  been 
filed.  On  each  of  these  occasions  he  would 
be  shown  the  wills  filed  that  day.  At  none 
of  these  visits  did  he  ask  If  a  will  bad  been 
filed  with  the  register  of  wills,  as  is  fre- 
quently done,  before  the  death  of  tbe  testa- 
tor. On  the  lltb  of  Jnly  the  will  was 
filed.  On  that  day  Mr.  Rose  was  out  of 
town,  and  did  not  call  at  the  ofiSce  of  the 
register  of  wills,  but,  learning  through  the 
papers  that  the  will  had  been  filed,  called 
the  following  day,  and  it  was  then  for  the 
first  time  that  he  learned  of  the  probate 
of  the  will  and  of  an  indorsement  or  state- 
ment on  the  back  of  tbe  will  over  the  ini- 
tials of  Judge  Block:  "No  notice  given  next 
of  kin;  said  to  be  out  of  State."  This 
statement  rather  surprised  him,  but  upon 
seeing  Mr.  Dldler  thereafter  did  not  tell 
him  of  the  statement  or  indorsement  upon 
the  wQI,  but  told  him  of  the  probate  of  the 
will  and  talked  with  him  about  his  relation- 
ship to  the  deceased.  Mr.  Didler,  as  said 
by  Mr.  Rose,  seemed  to  know  well  his  re- 
lation to  Miss  Crawford,  but  did  not  know 
the  relation  of  others  to  her,  if  there  were 
other  relatives.  Later,  finding  he  was  mak- 
ing little  progress  in  his  investigations,  he 
told  Mr.  Didler  of  the  above-mentioned  In- 
dorsement npon  the  will,  and  he  was  then 
directed  by  the  appellant  to  go  to  Delaware 
to  investigate  there.  He  went  to  Wilming- 
ton, Del.  This,  as  he  states,  was  late  in 
Jnly,  and  called  on  a  Mr.  Bvans,  whom  he 
knew  to  be  the  counsel  for  certain  relatives 
of  Miss  Crawford  in  Delaware,  and  with 
whom  he  bad  corresponded  at  the  time  the 
lunacy  proceedings  (hereinafter  referred  to) 


were  pending.  Mr.  EJvans  was  away  from 
home,  bnt  had  left  his  business  in  the  hands 
of  a  Mr.  Hyser.  Mr.  Rose  and  Mr.  Hyser 
called  on  the  Misses  Crawford,  relatives  of 
the  deceased,  but,  as  neither  he  nor  Mr. 
Hyser  was  known  to  them,  "they  were 
loath  to  talk,"  and  bis  visit  to  them  was 
unsatisfactory,  although,  as  he  states,  "we 
did  gleam  some  information  from  them." 
Neither  Mr.  Didler  nor  Mr.  Rose,  his  coun- 
sel, in  their  testimony  disclose  any  further 
effort  made  by  them  to  acquire  information 
from  the  Misses  Crawford  or  to  acquire 
Information  from  any  other  source.  It  Is 
true  Mr.  Rose  states  in  his  examination 
that  he  made  a  careful  investigation,  but 
neither  he  nor  Mr.  Didler  gives  the  name 
of  a  single  Individual  from  whom  they  at- 
tempted to  acquire  this  information  either 
by  personal  Interview  or  correspondence. 
If  anything  more  was  done  by  them,  the 
record  does  not  disclose  it. 

We  gather  from  the  testimony  of  Mr.  Rose 
that  his  visit  to  the  Delaware  relatives  was 
unsatisfactory  and  unimportant  in  its  re- 
sults, for,  as  he  states,  the  parties  were 
loath  to  talk.  This  information,  received 
in  July,  so  far  as  the  record  discloses,  was 
the  only  information  received  by  them  in 
their  investigation.  This  was  within  30 
days  from  the  time  of  the  passage  of  the 
order  complained  of  and  within  30  days 
from  the  discovery  of  the  passage  of  the 
order  or  the  fraudulent  acts  complained  of, 
and  yet  the  petition  was  not  filed  for  more 
than  2  months  thereafter  and  nearly  3 
months  after  the  passage  of  the  order.  We 
think  the  petitioner  failed  to  exercise  the 
degree  of  diligence  that  was  required  of 
him. 

[3]  In  addition  to  what  we  have  said  as 
to  the  want  of  diligence  required  of  the 
appellant,  we  are  also  of  the  opinion  that 
the  evidence  offered  does  not  establish  tbe 
allegations  of  fraud  charged  against  the  ap- 
pellee. The  alleged  fraud,  as  claimed  by  the 
appellant,  arises  from  the  alleged  misrepre- 
sentations made  by  the  appellee  at  the 
time  the  paper  writing  was  offered  and  ad- 
mitted to  probate.  When  it  was  offered  for 
probate,  he  was  asked  by  the  court  if  the 
parties  had  been  notified,  to  which  he  replied 
"that  he  knew  of  no  relatives  to  notify, 
that  he  had  never  heard  of  any  relatives  of 
Miss  Mary  Virginia  Crawford,  bnt  had  un- 
derstood from  her  that  she  bad  no  relatives 
other  than  some  distant  cousins  residing  in 
the  state  of  Delaware."  The  petitioner 
charges  that  those  representations  were 
false,  and  that  the  appellee  knew  them  to 
be  false,  inasmuch  as  he  knew  that  the  pe- 
titioner, a  resident  of  Baltimore,  was  a 
relative  of  the  decedent,  and  that  the  rep- 
resentations were  made  In  order  to  obtain 
the  advantages  that  would  accrue  to  him 
and  those  Interested  in  sustaining  tbe  will 
by  having  it  adinitted  to  probate. 

This  charge  of  fraud,  therefore,  depends 
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apoD  tbe  truthfalnesfl  of  the  allegation  that 
the  tippeilee  knew  the  petitioner  to  be  a 
relative  or  one  of  the  next  of  kin  to  the 
decedent  To  sustain  this  charge,  they 
offered  evidence  showing  the  connection  of 
the  appellee  with  lunacy  proceedings,  di- 
rected against  the  decedent.  Instituted  by 
the  petitioner  as  her  cousin,  and  It  is  upon 
the  appellee's  connection  with  the  case,  and 
the  opportunities  thereby  afforded  him  to 
know  of  the  relationship  existing  between 
the  appellant  and  the  decedent,  that  the  ap- 
pellant chiefly  relies  In  sustaining  his  al- 
legations that  the  appellee  had  knowledge  of 
such  relationship.  The  record  discloses  that 
the  writ  de  lunatlco  inqulrendo  was  Issued 
on  the  10th  day  of  June,  1908,  upon  the  or- 
d«  of  Judge  Heuisler,  sitting  in  the  circuit 
court.  Before  serving  the  writ,  the  sheriff, 
learning  that  the  appellee  was  counsel  for 
Miss  Crawford,  told  him  over  the  phone  of 
its  issuance,  and  also  that  tbe  petition  In 
the  case  had  been  filed  by  the  appellant,  and, 
when  asked  by  Mr.  Carr  what  pbysidam 
had  certified  to  her  alleged  condition  of 
lunacy,  stated  that  no  certificate  had  been 
procured.  Mr.  Oarr  at  once  called  upon  the 
court,  and,  after  conferring  with  him,  the 
attorneys  who  had  filed  the  petition  were 
sent  for  and  a  conference  was  had.  In  which 
the  court  and  the  attorneys  upon  the  respec- 
tive sides  participated.  This  conference  re- 
sulted in  the  court  directing  the  clerk  who 
had  isBued  the  writ  to  withdraw  it  It  was 
then  determined  and  agreed  upon  that  the 
court  should  appoint  three  physicians  to 
examine  the  mental  condition  of  Miss  Craw> 
ford.  The  court  appointed  Dr.  Charles  O. 
EUll,  of  Mt  Hope  Retreat,  Dr.  Clark,  of  the 
Springfield  State  Hospital  at  SykesvlUe,  and 
Dr.  Streett,  her  family  physician.  At  the  re- 
quest of  the  attorneys  for  tbe  petitioner  these 
names  were  submitted  to  the  petitioner  him- 
self for  his  approval  These  physicians,  how- 
ever, were  objected  to  by  the  appellant  and 
his  counsel,  because,  as  the  appellant  testi- 
fied, they  thought  they  would  be  prejudiced 
against  their  case,  and  objected  particularly 
to  Dr.  Hill  because  they  said  he  was  too  in- 
timate with  Dr.  Streett,  her  family  physi- 
cian. Dr.  Hill  was  then  withdrawn  and  Dr. 
Herring,  Secretary  of  the  State  Lunacy 
Commission,  was  substituted  for  him.  No 
other  changes  were  made.  Tbe  question 
then  arose  as  to  who  should  compensate 
these  physicians  for  the  services  that  they 
were  to  render,  and  the  court  held  that  the 
petitioner  should  be  responsible  therefor. 
Thereafter  the  proceedings  were  not  further 
prosecuted,  and  were  in  that  sense  pending 
at  the  time  of  the  death  of  the  testatrix. 
The  appellee,  though  acting  on  behalf  of 
Miss  Crawford  in  that  case,  dmied  that  he 
•vw  knew  that  the  appellant  was  acting  as 


the  cousin  of  Hiss  Crawford  In  flllng  the 
petition.  He  knew  the  purpose  and  the 
general  character  of  the  petition  and  by 
whom  it  was  filed,  from  what  had  been  t<^d 
him  by  the  sheriff,  and,  until  there  was  an 
examination  and  report  made  by  the  physi- 
cians appointed  by  the  court  to  examine  the 
mental  condition  of  Miss  Crawford,  there 
was  no  especial  occasion  for  reference  to  or 
examination  of  the  papers  in  the  case  by 
him,  and  this  examination  by  .the  physicians 
was  never  made. 

It  is  true  that  the  attorneys  for  the  peti- 
tioner In  that  case  testified  that  the  papers 
were  in  court  at  the  time  of  one  or  more  of 
the  conferences  at  wtiicb  the  appellee  was 
present,  but  neither  of  them  testified  that  he 
examined  or  read  them  or  had  them  in  his 
possession,  and,  when  asked  If  they  had 
given  a  copy  of  the  petition  to  him,  they 
could  not  recall  that  they  had.  We  do  not 
think,  in  view  of  the  facts  and  circum- 
stances of  the  case  and  the  explanation 
made  by  him,  be  should  be  charged  with 
knowing  the  relationship  existing  between 
the  petitioner  and  Miss  Crawford,  as  ap- 
pearing from  the  papers  in  the  lunacy  pro- 
ceedings^ simply  because  of  his  connection 
tiierewith,  in  the  face  of  his  uncontradicted 
denial  of  any  knowledge  of  such  fact  The 
codicil,  prepared  by  the  appellee,  was  exe- 
cuted by  the  decedent  shortly  after  the  In- 
stitution of  the  lunacy  proceedings,  and  by 
it  the  bequest  in  the  original  will  to  the 
appellant  was  canceled.  The  appellee  testl- 
ed  that  the  request  made  of  him  to  draw 
the  codicil  and  the  directions  given  him  in 
connection  therewith  were  transmitted  to 
him  by  letter  through  the  mall,  and  that  he 
did  not  see  and  talk  with  Miss  Crawford  in 
relation  thereto,  that  he  was  not  present  at 
the  execution  of  the  paper,  and  that  she 
had  never  on  any  occasion,  other  than  the 
one  referred  to  at  or  about  the  time  of  the 
drawing  of  the  original  will,  made  any  refer- 
ence to  her  relatives. 

We  will  also  add  that  the  evidence  offered 
in  support  of  the  allegation  that  the  appel- 
lant is  one  of  the  next  of  kin  to  the  dece- 
dent Is  not  at  all  convincing.  The  petitioner 
in  his  petition  not  only  alleged  under  oatb 
that  none  of  tbe  relatives  of  the  said  de- 
ceased are  more  closely  related  than  h«v 
but  also  that  none  are  as  nearly  related, 
while  in  his  testimony  he  stated  that  he 
did  not  know  of  any  relatives  of  the  de- 
ceased more  nearly  related  to  her  than  him- 
self and  did  not  think  any  existed. 

Prom  what  we  have  said  we  do  not  think 
the  orphans'  court  erred  in  passing  the  or- 
der appealed  from.  We  will  therefore  affirm 
the  order. 

Order  afflrmed,  with  costs  to  the  appellee. 
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(82  N.  J.  L.  2) 
HILSON  CO.  T.  STATE  BOARD  OF  AS- 
SESSORS et  al. 
(Supreme  Coart  of  New  Jersey.    Aag.  31, 1911.) 
Taxation  (|  876*)J— ^'k^'^ohibk  Tax— Coepo- 

BATE  Stock— DEBENT0B*  Cebtificates. 

The  3,000  debenture  certificates  issued  by 
a  company,  of  the  par  value  of  $100  each,  re- 
cited that  the  corporation  was  indebted  to  the 
holders  in  the  amount  of  their  face  value,  but 
on  their  face  gave  the  holders  certain  rights 
which  the  corporation  act  only  gives  to  stock- 
holders, and  the  certificate  of  organisation  stat- 
ed, pursuant  to  Corporation  Act  (P.  L.  1896,  p. 
277)  §  8,  that  the  total  amount  of  the  author- 
ized capital  Btoclc  was  a  certain  sum,  of  which 
$400,000  would  consist  of  "debenture  stock." 
The  certificate  of  decrease  of  capital  stock  filed 
tiy  the  corporation  with  the  Secretary  of  State 
described  such  certificates  as  stock  certificates, 
and  provided  for  the  decrease  of  the  capital 
stock  by  retiring  25  per  cent,  of  the  outstanding 
issue  of  debenture  certificates.  The  only  au- 
thority wtiich  the  corporation  bad  to  issue  such 
cerdficates  was  under  section  18  of  the  corpo- 
ration act,  which  relates  only  to  the  issne  of 
stock.  Eeld,  tliat  the  certificates  were  properly 
treated  as  representing  a  part  of  the  outstand- 
ing stock  for  the  purpose  of  determining  the 
ammnt  of  the  fnuichise  tax  to  be  assessed 
against  the  corporation;  to  hold  that  they 
were  not  stock  being  to  make  their  issuance 
Bltra  vires  and  to  disregard  Aeir  own  provi- 
sions. 
[EM.    Note.— For   other  cases,   see   Taxation, 

Dec.  Dig.  s  sre.*] 

Certiorari  by  tbe  Hilson  CoBipaay,  prose- 
cutor, against  tbe  State  Board  of  Asaeasors 
and  others  to  review  a  franchise  tat  assess- 
ment.   Tax  affirmed. 

Argued  before  GUMMERB,  O.  3^  sitting 
alone  by  consent  of  counsel. 

Joseph  Kabrs,  for  prosecutor.  Edmund 
Wilson,  Atty.  Gen.,  for  defendant  State 
Board  of  Assessors. 

GUMMERB,  O.  J.  Tbe  writ  In  this  case 
\ras  sued  out  to  review  the  assessment  of  a 
franchise  tax  for  tbe  year  1909  laid  against 
tbe  prosecutor  by  the  state  board  of  asses- 
sors. The  only  anestion  In  dispute  between 
the  parties  Is  whether  tbe  state  board  prop- 
erly considered  the  issue  by  tbe  company  of 
3,000  debenture  certificates,  of  the  par  value 
of  $300,000,  as  outstanding  stock  of  the  com- 
pany in  determining  the  amount  of  .the  tax 
to  be  assessed  against  it.  Tbe  claim  on  tbe 
part  of  tbe  prosecutor  is  that  these  deben- 
tures are  merely  evidences  of  debt.  Tbe 
claim  on  tbe  part  of  the  state  is  that  tbe 
taxing  board  properly  treated  them  as  cer- 
tificates of  stock.  These  debenture  certifi- 
cates, although  they  recite  that  the  corpora- 
tion Is  Indebted  to  the  holders  thereof  in  the 
amount  of  their  face  value,  disclose  on  their 
face  that  their  holders  are  clothed  with 
rights  and  privileges  which  our  corporation 
act  permits  stockholders  only  to  enjoy. 

The  certificate  of  organization  of  tbe  com- 
pany. In  compliance  with  tbe  mandate  of  sec- 
tion 8  of  the  corporation  act — which  requires 


such  certificates  to  set  forth  the  total 
amount  of  tbe  capital  stock  of  tbe  corpora- 
tion, tbe  numtter  of  shares  Into  which  It  Is 
divided,  and  a  description  of  tbe  different 
classes  of  stock,  If  there  be  more  than  one 
class  created  by  tbe  certificate — sets  forth 
that  tbe  total  amotant  of  tbe  authorized  cap- 
ital stock  of  the  corporation  Is  $1,000,000,  of 
wblcb  $400,000  is  to  consist  of  "debenture 
stock."  The  certificate  "of  decrease  of  capi- 
tal stock"  filed  by  tbe  corporation  In  tbe  Sec- 
retary of  State's  ofiSce  not  only  describes 
these  debentures  as  stock  certificates,  but 
deals  with  them  as  representing  stock  own- 
ership, and  provides  for  the  decrease  of  tbe. 
company's  capital  stock  by  the  retirement  of 
25  per  cent,  of  tbe  outstanding  Issue  of  de- 
benture certificates.  The  only  power  to  Is- 
sue certificates  sucb  as  these  debentures 
which  can  be  found  in  the  corporation  -act 
is  contained  In  section  18,  which  deals  only 
with  the  issue  of  stoclE.  To  hold  that  these 
certificates  are  not  evidential  of  stock  own- 
ership in  the  company  Is  not  only  to  disre- 
gard the  provisions  expressed  in  them,  bqt  to 
declare  that  tbe  act  of  tbe  corporation  In  is- 
suing them  was  not  only  ultra  vires,  but  a 
fraud  both  upon  Its  articles  pf  Incorporation 
and  upon  the  statute. 

I  have  no  doubt  ttiat  tbe  action  of  the 
state  board  of  assessors  in  treating  these  cer- 
tificates as  representing  a  part  of  the  out- 
Standing  stock  of  the  corporation,  for  the 
purpose  of  determining  the  amount  of  tbe 
franchise  tax  to  be  assessed  against  it,  was 
proper,  notwithstanding  tbe  fact  that  tbe 
certificates  In  their  form  exhibit  a  dual  char- 
acter, viz.,  a  certificate  of  Indebtedness,  and 
a  certificate  of  stock  ownership.  I  conclude, 
therefore,  that  tbe  tax  should  be  affirmed. 

It  will  be  so  ordered. 


(82  N.  J.  ti.  TO 
STATD  V.  ROBINSON. 

(Supreme  Coart  of  New  Jersey.     Aug.  26, 
1911.) 

(Byllabut  ly  the  Court.) 
Grand  Jubt  (§  3*)  — Numbeb  op  Joeobs  — 

STATtJTOBT    PBOVISIONS. 

■  Section  11  of  the  Criminal  Procedure  Act 
of  1898  (P.  L.  p.  869),  requiring  the  sheriffs  of 
tbe  several  counties  to  cause  to  come  before  the 
courts  of  oyer  and  terminer  at  the  times  and 
places  of  holding  the  same  24  good  and  lawful 
men  to  serve  as  grand  jurors,  makes  no  change 
in  tbe  rule  of  common  law  which  has  always 
prevailed  in  this  state,  that  a  grand  jury  shall 
consist  of  not  more  than  23  members. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury 
Cent.  Dig.  i§  3-6;   Dec.  Dig.  i  8.*] 

Error  to  Court  of  Quarter  Sessions,  Ocean 
Coimty. 

Charles  A. .  Robinson  was  convicted  of 
crime,   and  brings  error.     Affirmed. 

Argued  June  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  VOOR- 
BEES,  JJ. 
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Halsted  H.  Walnwrigbt,  for  plaintiff  in 
error.    Isaac  W.  Carmlcbael,  for  tbe  State. 

PARKBR,  J.  The  sole  point  on  this  writ 
of  error  is  tbat  the  indictment  against  the 
defendant  below  should  have  been  quashed 
because,  as  it  is  claimed,  tbe  criminal  proce- 
dure act  (P.  Ia  1898,  p.  866),  by  section  11,  re- 
quires a  grand  jury  to  consist  of  24  moubers, 
and  tbe  grand  Jnry  as  sworn-  consisted  of 
only  23.  Tbe  section  Is  as  follows:  "The 
respective  sheriffs  of  the  several  counties  of 
this  state  shall  cause  to  come  before  the  said 
court  of  oyer  and  terminer,  at  the  times  and 
places  of  holding  their  respective  courts, 
twenty-four  good  and  lawful  men  to  serve  as 
grand  Jurors,  and  so  many  good  and  lawful 
men  to  serve  as  petit  Jurors  as  shall  be  nec- 
essary, and  without  any  precept  being  issued 
for  that  purpose."  It  is  conceded  that  up  to 
1819  an  indictment  might  lawfully  be  found 
by  any  number  of  grand  Jurors,  not  less  than 
12  nor  more  than  23;  but  it  Is  dalmed  that 
the  act  of  1810  (Rev.  1821,  p.  658),  the  first 
section  of  which  is  practically  Identical  in 
language  with  the  statute  now  in  force, 
changed  the  law,  and  that  since  then  a  grand 
Jnry  mnst  consist  of  24  members,  no  lees  and 
no  more;  and  counsel  argue  with  boldness 
that  since  1819  our  uniform  practice  of  ex- 
cusing at  least  one  grand  Juror  of  the  24  re- 
turned, and  swearing  in  not  more  than  23, 
as  at  common  law  (4  Blk.  802)  has  been  with- 
out warrant  of  law. 

A  very  cursory  examination  of  the  history 
of  the  statute  is  sufficient  to  set  at  rest  any 
possible  doubt  as  to  the  legality  of  the  exist- 
ing practice,  and  to  demonstrate  that  tbe 
change  effected  and  Intended  by  the  act  of 
1819  was  to  dispense  with  the  requirement 
of  a  precept  to  the  sheriff  whenever  a  grand 
Jury  was  to  be  sununoned,  and  that  no  alter- 
ation in  the  established  number  of  grand  Ju- 
rors was  contemplated.  Such  a  precept  was 
required  in  England  at  common  law.  Prof- 
fatt  on  Jury  Trial,  f  46.  It  was  also  requir- 
ed by  our  act  of  1794  constituting  courts  of 
oyer  and  terminer  (Pat.  p.  137,  {  5),  whidi, 
it  should  be  noted,  is  in  substantially  the 
same  words  as  the  section  now  tn  force,  ex- 
cept tbat  it  concludes,  "to  be  contained  in 
the  precept  also  issued  for  that  purpose." 
Section  6  requires  the  clerk  of  the  Supreme 
Court  to  issue  these  precepts,  naming  the 
day  and  place  when  and  where  the  court  is 
to  sit  Respecting  the  courts  of  quarter  ses- 
sions, similar  provisions  are  found  in  sec- 
tions 2  and  3  of  tbe  quarter  sessions  act  of 
1794  (Pat  130).  The  act  of  1819  simply 
changed  the  words  "to  be  contained  in  the 
precept,"  etc.,  in  section  5  to.  read  "without 
any  precept,"  and  went  on  in  its  second  sec- 
tion to  repeal,  not  only  tbe  fifth  section  of 
the  act  of  1794^  but  also  the  sixth  section, 
which  required  the  clerk  to  issue  the  pre- 


cepts; and  in  1822  a  similar  change  was 
made  in  the  corresponding  sections  of  the 
quarter  sessions  aet  Halst  Comp.  21  (P. 
L.  1822,  p.  22). 

Several  of  our  earlier  decisions  throw 
light  on  the  question.  In  Nicholls  v.  State, 
5  N.  J.  Law,  539,  an  indictment  found  in 
1818  was  quashed  for  absence  of  a  precept 
Tbe  change  made  by  the  statute  was  discuss- 
ed incidentally  in  State  v.  Rickey,  9  N.  J. 
Law,  298-299 ;  and  in  State  T.  Chase,  20  N. 
J.  Law,  218  (1843),  an  indictment  in  Elisa- 
beth borough,  found  by  a  grand  Jury  not 
summoned  pursuant  to  a  precept  was  quash- 
ed, because  at  the  time  Blizalieth  bad  its 
own  system  of  courts  to  which  the  general 
laws  in  this  particular  did  not  apply.  Hie 
effect  of  the  act  of  1819  Is  quite  fully  dis- 
cussed at  page  220. 

Finally,  the  point  now  raised  was  sub- 
stantially disposed  of  in  State  t.  Codington, 
78  Atl.  743,  affirmed  by  the  Court  of  Errors 
and  Appeals  without  opinion,  in  which  case 
the  grand  Jury  as  sworn  consisted  of  less 
than  23  members,  and  a  refusal  to  quash  tbe 
indictment  was  sustained. 

The  Judgment  will  be  affirmed. 


fn  N.  J.  U  712) 

BARB  y.  PEN  CARBON  MANIFOLD  OO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  19,  1911.) 

1.  Mastkb  and  Skbvakt  (I  285*)— QuKsnoss 

FOB  JcBT— Cause  of  Injdbt. 

In  an  action  by  a  servant  for  personal  in- 
juries alleged  to  have  been  sustained  by  the 
giving  way  of  one  of  the  rungs  of  a  ladder 
on  which  he  was  standing,  held,  on  the  evi- 
dence, that  the  question  of  the  way  in  wliich  the 
accident  happened  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  IS  1002-1053;  Dec  Dig.  | 
286.*] 

■2.  Masteb  awd  Skbvakt  a  288*)— QtJBSTiov 
FOB  JuBT — Assumption  of  Risk— MastebV 
Pbomise  to  Rbuedt  Defects. 

In  an  action  by  a  servant  for  personal  in- 
jaries,  held,  on  the  evidence,  that  whether  de- 
fendant's general  manager  was  anthorlEed  to 
promise  repairs,  and  on  plaintitPs  complaint 
of  the  defective  condition  of  a  ladder  promised 
to  repair  it  and  directed  plaintiff  to  use  it 
meanwhile,  and  whether  it  had  been  repaired 
at  the  time  of  the  plaintifTs  injary  were  qnes- 
tions  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.,  if  1068-1088;    Dec.  Dig.  | 

3.  Mastkb  and  Sebvart  (S  289*)— Questiohb 

FOB     JUBT— CONTBIBUTOBY     NKGUOBMCE. 

It  must  be  a  very  plain  case  to  justify  the 
court  in  taking  from  the  Jnry  the  question 
whether  a  danger  from  a  known  defect  is  so 
great  and  imminent  that  a  prudent  man  after  a 
promise  to  repair  would  be  guilty  of  contriba- 
tory  negligence  in  not  hazarding  his  employ- 
ment rather  than  take  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1182;  Dec.  Dig.  f 
280.*] 


*For  other  gum  «m  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sarlea  ft  R«p'r  Indaxas 


Digitized  by 


Google 


N.J.) 


BARB  ▼.  F£N  CARBON  MANIFOLD  00. 


931 


4.  Master  and  Sebvant  (8  289*)— Question 
FOB  Jury— OoNTRiBUTORT  Negligence— Re- 

UANCB   ON    PBOUISE    OF    MaSTEB. 

In  an  action  by  a  servant  for  personal  in- 
juries caused  by  his  fail  from  a  ladder  which 
he  had  complained  of  as  defective,  and  which 
d^endant'a  general  manager,  had  promised  to 
repair,  with  directions  to  use  it  meanwhile,  held, 
on  the  evidence,  that  the  question  of  whether 
the  danger  from  the  defect  was  so  imminent 
that  plaintifTs  continued  use  of  it  was  coDtrib- 
utory  negligence  was  for  the  jury. 

[£3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1132 ;  Dec.  Dig.  g 
289.*] 

5.  Masteb  and  Servant  (g  221*)— Assnup- 
TioN  OF  Risk— LiABiUTT  of  Masteb  on 
PBoinsE  TO  Repair. 

A  master  may  be  liable  for  injniies  to  a 
servant  caused  by  defective  tools  or  appliances 
or  the  unsafety  of  a  place  of  work,  it  he  has 
promised  to  repair  the  defect  or  make  the 
place  safe  and  the  servant  continues  the  work 
in  reliance  upon  the  promise,  though  the  risk 
be  obvious;  and  this  rule  applies  whether  the 
master's  promise  to  repair  remtes  to  simple  or 
intricate  appliances. 

[Eii.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |g  638-647;  Dec.  Dig.  i 
221.»] 

Error  to  Snpreme  Court 

Action  by  Samnel  E.  Barr  against  the 
Fen  Carbon  Manifold  Company.  There  was 
a  directed  verdict  for  defendant,  and  plaln- 
ttfr  brings  error.    Reversed. 

Samuel  Kalisch,  Jr.,  for  plalntUC  In  error. 
Alan  H.  Strong,  for  defendant  in  »ror. 

SUI/MVAN,  J.  This  Is  a  writ  of  error  to 
the  Supreme  Court.  At  the  close  of  defend- 
ant's case  a  verdict  was  rendered  by  direc- 
tion of  the  court  in  favor  of  defendant. 

Samnel  B.  Barr,  the  plaintiff  In  this  case, 
was  injured  while  In  the  employ  of  the  de- 
fendant, by  reason  of  the  giving  way  of  one 
of  the  mngs  of  a  ladder  upon  which  he  was 
standing,  while  oiling  shafting  In  defendant's 
factory.  The  sides  of  the  ladder  were  oblong 
pieces  of  wood  and  the  rungs  were  mortised 
Into  the  sides  and  secured  at  either  end  by 
nails. 

[1]  Plaintiff  testified  that  several  of  the 
rungs  were  loose,  and  could  be  shifted  back 
and  forth  with  the 'hand;  that  he  had  com- 
plained of  such  condition  to  the  general  man- 
ager of  defendant  two  days  before  the  ac- 
cident, and  used  the  ladder  In  that  condi- 
tion upon  the  general  manager's  direction  so 
to  do,  coupled  with  a  promise  to  repair  the 
ladder.  For  the  purpose  of  oUtng  some  shaft- 
ing which  he  said  it  was  his  duty  to  oil, 
plaintiff  had  placed  the  ladder  so  that  the 
top  rung  thereof  rested  against  a  hanger  sus- 
pended from  the  celling  and  through  which 
the  shafting  operated,  the  other  end  of  the 
ladder  being  upon  the  floor.  Plaintiff  said 
he  mounted  the  ladder,  and,  while  stahdlng 
on  the  fourth  or  fifth  rung  from  the  top,  the 
rung  npon  which  he  was  standing  pulled  out 
from  the  right-hand  side  and  threw  Mm, 
so  that  he  was  caught  in  the  belting  and  In- 


jured. The  defendant  denied  that  the  lad- 
der was  defective,  and  also  denied  that  the 
accident  happened  by  reason  of  the  loosen- 
ing of  the  rung,  as  claimed  by  plaintiff. 
Defendant  showed  that  the  surface  of  the 
hanger  against  which  plaintiff  had  rested  the 
top  rung  of  the  ladder  was  rounded,  and 
claimed  that  the  ladder  fell  by  reason  of  the 
Insecurity  of  its  position,  causing  the  Injury 
to  plaintiff.  No  one  saw  the  accident. 
Plaintiff,  when  found,  was  unconscious.  De- 
fendant further  showed  that  Immediately  aft- 
er the  accident  the  ladder  was  found  leaning 
against  the  wall,  with  the  top  rung  loosened 
from  the  side,  and  that  no  other  rung  was 
loosened.  A  ladder  was  produced  In  court 
by  defendant,  which  defendant  claimed  was 
the  one  upon  which  plaintiff  was  standing 
at  the  time  of  the  accident,  and  endeavored 
to  show,  by  the  physical  condition  of  the 
fourth  and  fifth  rungs  where  mortised  Into 
the  sides,  that  the  accident  could  not  have 
happened  in  the  manner  testified  to  by  plain- 
tiff. In  view  of  the  testimony  of  the  car- 
penter produced  by  defendant  that  the  fourth 
and  fifth  rungs  looked  as  if  they  had  been 
renailed  in  the  same  boles.  It  appears  to  us 
that  this  contention  of  defendant  was  not 
sustained,  and,  this  being  removed  from 
the  case,  the  manner  of  the  happening  of 
the  accident  was  a  jury  question. 

The  difficulty  in  the  case  centers  around 
the  complaint  by  the  plaintiff  of  the  defect 
In  the  ladder,  the  promise  to  repair  It,  made 
by  the  general  manager  of  defendant,  cou- 
pled with  the  direction  to  continue  to  use  the 
ladder,  and  the  effect  of  that  promise.  Plain ' 
tiff  testified:  That  he  was  Instructed,  when 
employed,  to  apply  to  one  Klucade,  the  gen- 
eral manager,  for  whatever  was  required. 
This  was  m  October,  1906.  That  In  Febru- 
ary, 1907,  Archbold,  a  new  superintendent, 
came  to  the  factory,  but  that  Kincade  re- 
mained there  in  his  former  capacity.  That 
the  accident  happened  in  March,  1907.  That 
a  few  days  before  the  accident  he  complained 
to  Kincade  of  the  defective  condition  of  the 
ladder,  and  Kincade  told  him  that  defend- 
ant would  fix  it,  and  to  go  ahead  and  use 
it.  That  the  ladder  had  not  been  repaired 
up  to  the  time  of  the  accident.  Archbold, 
the  new  superintendent,  testified  that  upon 
his  taking  charge  of  the  factory  he  made 
new  agreements  with  the  employes,  and  re- 
lieved plaintiff  of  any  duty  that  might  have 
been  his  of  oiling  the  shafting.  This  plain- 
tiff denied.  Archbold  also  testified  that  Kin- 
cade had  no  authority  to  promise  repairs. 

[2]  From  a  careful  examination  of  the  evi- 
dence we  are  satisfied  that  a  jury  could  find 
that  the  ladder  was  defective;  that  plain- 
tiff had  complained  to  Kincade;  that  Kincade 
had  promised  to  repair  it  and  had  directed 
plaintiff  to  use  it  In  the  meanwhile;  that 
Kincade  was  authorized  to  promise  r^alrs; 
that    that   authority    continued   after    the 
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'  change  of  management;  and  that  the  ladder 
had  not  been  repaired  up  to  the  time  of  the 
accident  There  remain  to  be  considered  but 
two  points,  first,  whether  It  was  contributory 
negligence  In  law  for  plaintiff  to  use  the  lad- 
der In  Its  defective  condltilon,  notwithstand- 
ing the  promise  to  repair;  and,  second, 
whether  a  promise  to  repair  so  simple  an  ap- 
pliance as  a  ladder  and  one  so  easy  of  repair 
by  plaintiff  himself  will  negative  the  doc- 
trine of  assumption  of  risk. 

[3]  As  to  the  first  point.  It  ia,  of  course, 
true  that  a  danger  may  be  so  great  and  so 
imminent  that  a  prudent  servant,  notwith- 
standing a  promise  to  repair,  should  hazard 
hla  employment  rather  than  Incur  it  But  It 
must  be  a  very  plain  case  of  this  kind  that 
will  Justify  the  court  in  taking  the  ques- 
tion of  contributory  negligence  from  the  jury. 
Dowd  T,  Erie  Railroad  Ck>mpany,  70  N.  J. 
Law,  451,  67  Ati.  248;  Dunkerley  v.  Weben- 
dorfer  Machine  Company,  71  N.  J.  Law,  60, 
58  Atl.  04;  Towler  t.  Adamant  Company 
(Sup.)  74  Atl.  280;  Labatt  on  Master  and 
Servant,  p.  1025,  i  427,  where  it  is  noted  that 
the  natural  disinclination  of  a  workman  to 
disobey  orders  Is  an  important  element  in 
the  determination  of  this  question. 

[4]  Whether  the  danger  was  so  imminent 
in  this  case  was  for  the  Jury  to  determine. 
There  was  no  testimony  that  any  of  the 
rungs  had  ever  come  out  prior  to  the  ac- 
cident, but  that  some  of  them  were  loose,  and 
clearly  the  general  manager  of  defendant  did 
not  consider  the  danger  imminent,  for  he  di- 
rected plaintiff  to  use  the  ladder.  . 

As  to  the  second  point,  there  Is  consider- 
able authority  for  the  proposition  that  a 
promise  by  the  master  to  repair  simple  tools 
or  appliances  is  not  sufficient  to  negative 
the  doctrine  of  assumption  of  risk.  Marsh 
V.  Chlckerlng,  101  N.  Y.  396,  5  N.  E.  56,  is 
a  leading  case  on  this  subject  Other  cases 
will  be  found  collected  in  the  case  note  to 
Brouseau  v.  Kellogg  S.  &  S.  Co.,  27  L.  B, 
A.  (N.  S.)  1052,  and  in  Labatt  on  Master 
and  Servant,  pp.  1222,  1223,  note  8;  but  on 
page  1224  Labatt  argues  against  this  propo- 
sition, and,  we  think,  successfully.  See,  also, 
Brouseau  v.  Kellogg  S.  &  S.  Co.,  158  Mich. 
312,  122  N.  W.  620,  27  L.  R.  A.  (N.  S.)  1052, 
supra,  and  the  case  note  thereto. 

[(]  It  is  the  law  of  this  sute  that,  although 
the  risk  be  obvious,  the  master  may  still  be 
liable  for  Injuries  to  the  servant  caused  by 
defective  tools  or  appliances  or  the  unsafe- 
ty  of  the  place  of  work  if  the  master  has 
promised  to  amend  the  defect  or  make  the 
place  safe,  and  the  servant  continues  the 
work  in  reliance  upon  the  promlsa  Dowd  r. 
Brie  Railroad  Company,  70  N.  J.  Law,  451, 
67  AU.  248;  Dunkerliey  t.  Webendorfer  Ma- 
chine Company,  71  M.  J.  Law,  60,  58  Atl.  94. 
The  theory  of  tiiese  cases  is  that  the  servant 
may  put  the  responsibility  for  the  use  of  de- 
fective appliances  upon  the  master  if  the  mas- 


ter chooses  to  assume  tt  On  principle  it  is 
difficult  to  perceive  how  the  question  of  the 
simplicity  or  intricacy  of  the  appliances  has 
anything  to  do  with  it.  An  expert  workman 
has  Just  as  thorough  a  knowledge  of  the  con- 
struction and  operation  of  intricate  macbin- 
ery  as  a  nonexpert  workman  has  of  simple 
appliances,  and  the  defect  in  the  intricate 
machine  may  be  just  as  obvious  and  as  easy 
to  repair  to  the  expert  as  the  defect  in  the 
simple  tool  to  the  nonexpert.  As  was  said 
by  the  court  in  Louisville  Hotel  Co.  t.  Kal- 
tenbrun,  80  S.  W.  1163,  26  Ky.  Law  Rep.  208: 
"The  difference  between  a  simple  instrument 
and  a  complex  one  vanishes  when  the  serv- 
ant understands  that  it  Is  dangerous  to  fur- 
ther use  It"  To  say  that  the  servant  as  a 
matter  of  law  must  in  a  given  case  waive 
his  right  of  putting  the  reeponslUllty  for  the 
further  use  of  a  defective  appliance  upon  the 
master  by  complaint  and  promise  to  repair, 
and  take  the  responsibility  himself,  by  either 
making  bis  own  repairs  or  going  without 
them,  would  break  down  the  rule  in  a  large 
measure. 

The  cases  referred  to  above  whlcb  hold 
that  there  is  a  differoit  rule  of  law  to  be  ap- 
plied where  the  complaint  and  promise  to 
repair  Is  in  referraice  to  simple  am»liances 
than  where  such  complaint  and  promise  is  in 
reference  to  intricate  appliances  seem  to  con- 
fuse the  doctrine  of  assumption  of  risk  with 
that  of  contributory  negligence.  Justice 
Swayze  refers  to  this  oonfusiou  of  thought 
in  Dowd  V.  Erie  Railroad  Company,  supra. 
The  defense  of  contributory  negligence  Is  not 
affected  in  any  way  by  holding  that  a  prom- 
ise to  repair  negatives  the  doctrine  of  as- 
sumption of  risk  in  regard  to  simple  tools,  as 
well  as  in  regard  to  Intricate  appliances. 

We  therefore  conclude  that  the  doctrine 
enunciated  In  Dowd  v.  Erie  Railroad  Compa- 
ny, supra,  that  although  the  risk  be  obvious, 
the  master  may  still  be  liable  for  injuries 
to  the  servant  caused  by  defective  tools  or 
appliances  or  the  unsafety  of  the  place  of 
work,  if  the  master  has  promised  to  amend 
the  defect  or  make  the  place  safe,  and  the 
servant  continues  the  work  In  reliance  upon 
the  promise,  applies  whether  the  master's 
promise  to  amend  refers  to  simple  or  Intri- 
cate appliances. 

The  judgment  should  be  reversed,  and  • 
venire  de  novo  awarded. 


(TO  N.  J. 

SPARKS  V.  ROSS  et  aL 


tt) 


(Court  of  Chancery  of  New  Jersey.     July  18^ 
1911.) 

1.  Marbiaok  (S  60*)  —  SumoiBNCT  OF  Evi- 
dence. 

In  an  action  to  quiet  title  in  which  the  de- 
termination in  favor  of  the  defendant  (plain- 
titt  In  the  issne)  depended  upon  the  sufficency 
of  the  evidence  to  overcome  the  presamption  of 
validity  accompanying  a  decedent's  third  mar- 
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ritce,  htid,  fba.t  a  veidict  for  the  plaintUt 
would  be  set  aside  as  against  the  weight  of  tlie 
cridence. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
CenL  Dig.  U  7»-S9;   Dec.  Dig.  |  60.*] 

a.  Mabbiaob  ({  40*)— Pbkschptions. 

A  presumption  of  divorce  from  a  prior  mar- 
riage arises  from  a^  subsequent  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  68-79;   Dec.  Dig.  f  40.*] 

Salt  to  qnlet  title  by  Amelia  B.  Sparks 
against  Charles  S.  Rqss  and  others.  Verdict 
for  plaintiffs  In  the  Issue  (defendants),  and 
complainant  moved  to  set  aside  the  yerdict 
Granted. 

French  &  Richards,  for  complainant  Tim- 
othy J.  Mlddleton  and  John  J.  Crandall,  for 
defendants. 

LBAMINO,  y.  O.  A  fonrth  trial  of  an  Is- 
sne  at  \iiw  in  this  case  having  resulted  In  a 
verdict  for  the  plaintiff  In  the  Issue,  a  mo- 
tion is  now  made  In  this  court  to  set  aside 
that  verdict 

[1]  Since  a  former  trial,  a  review  of  which 
Is  r^xtrted  In  75  N.  J.  Bq.  650,  73  Ati.  241, 
two  new  elements  have  been  added  in  de- 
fense of  the  claim  asserted  by  the  plaintiffs 
in  the  Issue  at  law.  Evidence  has  been  In- 
troduced showing  tliat  although  Edmund  B. 
Ross  resided  In  this  state  continuously  from 
the  date  of  bis  marriage  to  Maria  Moose  to 
the  date  of  his  marriage  to  Mary  Cavanaugh, 
a  search  of  the  records  of  the  Court  of  Chan- 
cery of  this  state  covering  that  period  dis- 
closes no  decree  of  divorce  from  the  Ross- 
Moose  marriage:  Evidence  has  also  been  in- 
troduced showing  that  on  June  5,  1864,  one 
year  and  a  half  after  the  Ross-Moose  mar- 
riage, Ross  married  one  Anna  Todd,  and  that 
she  was  alive  at  the  time  of  the  Ross-Cava- 
naugh  marriage,  and  that  a  search  of  the 
records  of  the  Court  of  Chancery  during  the 
period  stated  discloses  no  decree  of  divorce 
from  the  Ross-Todd  marriage. 

The  question  now  presented  is  whether 
the  presumption  of  validity  accompanying 
the  last  marriage  has  been  overcome  by  the 
evidence  which  has  been  Introduced  to  over- 
throw that  presumption. 

3%ere  was  undoubtedly  a  valid  marriage 
between  Ross  and  Maria  Moose  December 
4,  1862,  provided  both  were  then  free  from 
disability.  There  was  undoubtedly  a  valid 
marriage  between  Boss  and  Anna  Todd  June 
6,  1864,  provided  both  were  then  free  from 
disability.  There  was  undoubtedly  a  valid 
marriage  between  Ross  and  Mary  Cavanaugh 
October  24,  1873,  provided  both  were  then 
free  from  disability.  As  both  the  Moose  wo- 
man and  the  Todd  woman  were  alive  at  the 
date  of  the  tliird  marriage — the  Moose  wo- 
man being  BtlU  alive — it  necessarily  follows 
that  the  third  marriage  can  be  sustained  only 
apon  the  assumption  that  these  prior  mar- 
riages were  either  void  for  want  of  ability 


of  the  parties  to  contract,  or,  if  valid,  were 
dissolved  by  a  decree  of  divorce  prior  to  the 
date  of  the  third  marriage. 

Touching  the  assumption  that  the  Boss^ 
Moose  marriage  was  void  for  want  of  capac- 
ity of  the  pai'ties,  it  was  pointed  out  at  the 
review  of  the  former  trial  above  referred  to 
that,  although  the  evidence  was  ample  that 
Maria  Moose  was  able  to  contract  marriage 
with  Ross,  no  testimony  of  the  capacity  of 
Ross  was  present  except  the  statement  of  Ills 
sister  to  the  effect  that  she  did  not  know  of 
his  having  married  prior  to  that  marriage, 
and  in  consequence  it  was  held  that  the  pre- 
sumption of  Innocence  accompanying  the  last 
marriage  of  Ross  and  the  fact  that  Maria 
made  no  claim  for  support  and  remarried 
without  a  divorce  might  be  sufficient  to  Jus- 
tify a  conclusion  of  incapacity  upon  the  part 
of  Ross  at  the  date  of  the  Ross-Moose  mar- 
riage. At  the  last  trial,  however,  in  addition 
to  jthe  former  testimony  referred  to,  another 
sister  of  Ross  testified  with  positiveness  that 
he  had  not  been  married  prior  to  his  mar- 
riage to  Maria,  and  no  testimony  was  offered 
to  the  contrary.  The  fact  that  Ross  had  mar- 
ried Anna  Todd  prior  to  the  time  Maria  re- 
married was  also  established.  In  view  of 
this  added  testimony,  it  will  be  observed  that 
the  evidence  of  the  capacity  of  Ross  to  marry 
Maria  Moose  was  materially  strengthened 
and  at  the  same  time  the  force  of  the  pre- 
sumption of  innocence  arising  from  the  last 
marriage  of  Ro?s  was  materially  weakened. 
When  the  third  marriage  of  Ross  is  consider- 
ed by  itself,  the  presumption  of  innocence 
and  legitimacy  necessarily  follow  the  acts  of 
marriage,  cohabitation,  and  raising  children; 
but  such  presumptive  Innocence  cannot  be 
logically  used  with  force  to  establish  the 
fact  that  two  prior  marriages  of  the  same 
man,  each  followed  by  cohabitation  and  chil- 
dren, were  void  by  reason  of  his  Incapacity 
to  marry.  The  presumption  of  dissolution  of 
the  prior  marriages  may  remain,  but  the  pre- 
sumption of  innocence  which  should  accom- 
pany the  last  marriage  Is  almost  If  not  whol- 
ly lost  by  the  assumed  unlawful  matrimonial 
prior  conduct  of  the  same  party.  But  should 
the  presumption  of  validity  of  the  third  mar- 
riage, when  considered  in  connection  with 
the  several  circumstances  of  the  case,  be 
thought  sufficient  to  Justify  the  assumption 
of  a  disability  on  the  part  of  Ross  at  the 
time  of  his  marriage  to  Maria  Moose  and 
thus  render  that  marriage  void,  It  follows,  In 
view  of  the  evidence  now  present  touching 
the  Ross-Todd  marriage,  that  to  Justify  the 
verdict  upon  the  theory  of  incapacity  of  Boss 
the  further  assumption  must  also  be  indulged 
that  the  presumed  disability,  or  some  new 
disability  existed  at  the  time  of  the  Boss- 
Todd  marriage  and  in  turn  rendered  that 
marriage  void;  and  that  all  disabilities  were 
removed  prior  to  the  date  of  the  third  mar- 
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riage.  This  seriefl  of  complex  and  remote 
possibUltles  cannot,  In  my  Judgment,  be  prop- 
erly ascertained  as  facts  from  the  evidence 
here  presented.  I  am  convinced  that  the 
verdict  cannot  be  saatatned  npvn  any  theory 
of  incapacity  upon  the  part  of  Boss  or  Maria 
Moose. 

[2]  The  only  rematnlng  theory  on  which 
the  verdict  can  be  sustained  is  that  the  Ross- 
Moose  marriage,  if  valid,  was  dissolved  by  di- 
vorce prior  to  the  RossOavanaugh  marriage^ 
and,  If  valid  and  dissolved  by  divorce  prior 
to  the  Roas-Todd  marriage,  that  that  mar- 
riage, if  valid,  was  also  dissolved  by  divorce 
prior  to  the  Ross-Oavanaugb  marriage.  The 
evidence  now  discloses  that  no  divorce  from 
either  marriage  has  been  decreed  in  this 
state.  £}vldence  has  also  been  Introduced  to 
the  efTect  that  Ross  resided  In  this  state  con- 
tlnnously  from  a  time  prior  to  the  Ross- 
Moose  marriage  until  after  bis  marriage  to 
Cavanaugh.  In  the  absence  of  some  evidence 
indicating  that  it  is  not  true  that  Ross  re- 
sided in  this  state  during  the  period  named, 
or  that  he  may  have  acquired  a  residence  In 
some  other  state  and  there  procured  a  di- 
vorce, I  am  unable  to  find  any  Justification 
for  a  verdict  based  upon  the  assumption  of 
a  divorce.  While  a  presumption  of  divorce 
from  a  prior  marriage  arises  from  a  subse- 
quent marriage,  that  presumption  is  necessa- 
rily dispelled  when  it  affirmatively  appears 
that  no  divorce  has,  In  fact,  been  decreed 
in  the  only  Jurisdiction  in  which  a  divorce 
could  properly  be  granted. 

Another  circumstance,  not  heretofore  refer- 
red to  in  the  several  reports  of  this  trouble- 
some litigation,  should  I  think  be  here  noted. 
The  claim  of  the  plaintlfCs  in  the  Issue  at 
law  is  under  the  provisions  of  the  will  of 
Samuel  Ross,  the  father  of  Edmund  B.  Ross. 
The  provisions  of  that  will  touching  the 
property  here  in  question  direct  the  payment 
of  the  income  of  the  property  to  Edmund  B. 
Ross  during  his  lifetime,  and  direct  that  at 
his  death  a  specified  amount  shall  be  paid  to 
the  son  of  Edmund  B.  Ross  "son  of  his  wife, 
formerly  Maria  Moose,  if  then  living,"  and 
direct  that  the  residue  shall  be  "equally  di- 
vided among  any  children  that  he  (Edmund 
B.  Ross)  may  hereafter  have  borne  to  him  in 
lawful  wedlock."  At  the  time  this  will  was 
executed,  July  15,  1871,  Edmund  B.  Ross  and 
his  wife,  formerly  Maria  Moose,  had  sepa- 
rated and  Edmund  and  Anna  Todd  had  gone 
through  the  form  of  marriage,  and  had  then 
living  two  children  as  the  issue  of  that  al- 
liance. These  circumstances  are  not  without 
significance,  in  that  by  the  terms  of  the  will 
Maria  is  defined  as  Edmund's  wife  and  pro- 
vision is  made  for  the  issue  of  that  marriage, 
and  the  issue  of  Edmund  and  Anna  th^i  liv- 
ing are  excluded,  and  future  issue  of  Eid- 
mnnd  are  provided  for  only  in  case  such  is- 
sue shall  be  legitimate. 


In  my  Judgment  the  verdict  is  so  clearly 
against  the  weight  of  the  evidence  that  It 
cannot  be  properly  used  to  control  the  final 
decree  of  this  court.  I  am  obliged  to  advise 
an  order  setting  aside  the  verdict 


(n  N.  7.  u  ISO 
KTLB  V.  LEHIGH  VALLEI  B.  CO. 
(Supreme  Ckmrt  of  New  Jersey.    Jnly  6,  IMl.) 
(Bvnabu*  hy  t\e  Court.) 

1.  lUlLKOADS    (I     307*!  —  Opk»ation  —  AocT- 

DENTS  AT  CBOSSINO— DDTT  OF  RAILKOADS. 

The  ordinarv  duty  of  a  railroad  company 
with  respect  to  the  precautions  to  be  used  when 
its  road  crosses  a  public  road  lis  regulated  in 
this  state  by  the  Legislature,  who,  by  Kranting 
to  such  companies  the  right  to  cross  such  roads 
at  grade,  coupled  with  the  legislative  require- 
ment as  to  the  signals  to  be  then  fdven,  baa 
subjected  the  public  to  risks  ordinarily  attend- 
ant upon  the  exercise  of  the  right  so  granted, 
without  other  protection  than  that  afforded  by 
the  signals  so  prescribed.  It  is  only  when  th« 
company  has  created  extraordinary  dangers 
that  render  a  crossing  so  haxardoua  that  pru- 
dent persons  cannot  use  the  public  road  in 
safety,  even  if  such  statutory  signals  be  giv- 
en, that  precaations  other  than  those  prescnoed 
by  the  Legislature  must  be  used.  Hence  to 
charge  the  law  to  be  that,  "if  any  extraordi- 
nary dangers  are  created,  the  company  is  bound 
to  use  extraordinary  precautions,"  is  erroneous, 
since  it  leaves  out  an  essential  part  of  the 
law  by  which  its  application  to  the  given  case 
can  alone  be  tested. 

[Bd.  Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  97^-977;   Dec  Dig.  i  S07.»] 

2.  FoBUKH  Case  Afpubd. 

Pennsylvania  Railroad  Oow  T.  Matthews^ 
SB  N.  J.  Law,  531,  applied. 

8.  AFFKAI.    and    ElBBOB    A  179*)— Pkesenta- 
noN  OF  Questions  ih  Lowkb  Court— Nb- 

CESBITY  IN  GENEBAI.. 

Where  the  position  taken  by  a  party  at  the 
trial  is  that  a  certain  point  should  not  be  sub- 
mitted to  the  juiy,  he  is  not  obliged  to  provide 
his  adversary  or  the  court  with  bis  idea  as  to 
the  proper  way  to  submit  such  point ;  and  his 
right  to  review  the  charge  upon  such  point  is 
not  BO  conditioned. 

TBld.  Note.— For  other  cases,  see  Appeal  and 
ii^or.  Cent.  Dig.  |g  1137-1140;  Dec.  Dig.  i 
179.*] 

Action  by  Josephine  B^le  against  the  Le- 
high Valley  Railroad  Company.  Heard  on 
rule  to  show  cause  to  review  a  verdict  for 
plaintiff.    Rule  made  absolute. 

This  rule  reviews  a  verdict  rmdered  at  the 
Somerset  circuit  in  which  there  was  a  finding 
by  the  Jury  in  favor  of  the  plaintiff  for  the 
sum  of  $35,000  as  damages  alleged  to  have 
been  sustained  by  the  widow  and  next  of  kin 
of  Robert  H.  Kyle.  The  deceased  was  killed 
in  a  crossing  accident  that  occurred  early  in 
the  evening  of  April  9,  1910,  near  a  station 
known  as  HlUsboro,  in  Somerset  county, 
where  a  Ughway  crosses  the  main  line  of  the 
defendant's  raUroad.  West  of  this  highway 
and  on  the  northerly  side  of  the  railroad, 
the  defendant's  property  extended  about  80 
feet  northerly  from  the  most  northerly  ran 
of  a  fence,  and  the  defendant  had  erected 
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and  maintained  on  the  property  (and  between 
tbe  highway  and  the  direction  from  wbich 
the  train  which  stmck  Mr.  Kyle  approached) 
a  passenger  station,  water-closet,  toolhouse, 
and  cattle  pens,  and  had  permitted  to  grow 
certain  trees  and  shrubs.  There  were  gates 
at  tbe  crossing,  but  at  the  time  of  the  acci- 
dent they  were  not  being  operated. 

Two  grounds  of  recoTery  were  alleged  by 
the  plaintiff:  First,  that  the  employes  of  the 
defendant  neglected  to  give  tbe  statutory 
crossing  signals;  and,  second,  that  the  de- 
fendant by  its  method  of  constructing  and 
maintaining  the  tracks  created  a  condition  of 
extraordinary  danger,  which  required  some 
warning  of  tbe  approach  of  trains  in  addi- 
tion to  that  prescribed  by  the  statute.  The 
case  was  submitted  by  tbe  trial  Judge  to 
the  Jury  on  both  of  these  grounds,  and  there 
was  a  general  rerdlct  in  favor  of  tbe  plain- 
tiff. 

On  behalf  of  the  defendant  on  this  rule  tbe 
following  points  are  submitted: 

(1)  Tbe  clear  weight  of  tbe  evidence  shows 
tliat  the  statutory  signals  were  given. 

(2)  Contributory  negligence  on  the  part  of 
the  deceased  was  conclusively  shown. 

(3)  The  situation  was  not  one  of  extraordi- 
nary danger  requiring  extra  care  on  tbe  part 
of  the  railroad. 

(4)  There  was  material  error  In  the  charge. 

(5)  Tbe  damages  were  excessive. 
Argued  February  term,  1911,  before  6AB- 

RISON,  PARKEK,  and  VOORHEES,  JJ. 

Theodore  Rnrode  and  WilUam  D.  Edwards, 
for  plaintiff.    Gilbert  Collins,  for  defendant 

'garrison,  J.  (after  stating  the  facts  as 
above).  [1]  Without  regard  to  the  weight  of 
evidence  as  to  the  giving  of  the  statutory 
signals  or  the  propriety  of  submitting  to  the 
Jury  tbe  question  of  contributory  negligence, 
this  rule  to  show  cause  must  be  made  abso- 
lute. The  negligence  of  the  defendant  was 
submitted  under  an  erroneous  instruction  as 
to  its  duty  to  use  precautions  other  than 
those  required  by  tbe  statute.  Upon  this 
point  tbe  charge  was  as  follows: 

"Tbe  law  has  established  the  rights  of  the 
railroad  company  as  to  these  crossings  in  cer- 
tain respects.  Many  years  ago  a  statute  was 
passed  providing  that  where  a  railroad  cross- 
es a  public  road  at  grade,  and  it  is  nothing 
but  an  ordinary  grade  crossing,  if  the  engi- 
neer blows  a  whistle  or  rings  a  bell  com- 
mencing nine  hundred  feet  from  tbe  crossing 
and  continues  either  one  or  tbe  other  until 
the  crossing  is  passed,  then  the  railroad  com- 
pany has  performed  its  duty,  and,  although 
an  accident  might  occur,  yet  no  liability  is 
imposed  upon  tbe  railroad  company  if  that 
duty  has  beea  discharged. 

"Bat  there  is  another  rule  whltib  our 
courts  bave  also  established,  and  that  is 
tills,  that  where  there  are  dangers  created  at 
a  railroad  crossing  by  the  railroad  itself,  ei- 
ther by  the  erection  of  buildings  or  by  allow- 


ing cars  to  remain  at  the  crossing  so  as  to 
obstruct  the  view — ^If  any  extraordinary  dan- 
gers are  created,  then  they  are  bound  to  use 
extraordinary  precautions  to  protect  the  pub- 
lic against  tbe  necessary  dangers  of  that 
crossing. 

"So  tbe  first  question,  it  seems  to  me,  that 
you  will  have  to  decide  in  this  case  will  be 
whether  or  not  this  was  merely  an  ordinary 
railroad  crossing.  If  it  was,  if  it  was  not 
surrounded  with  any  extraordinary  dangers 
created  by  the  railroad  company  Itself,  then, 
of  course,  they  are  only  bound  to  comply 
with  the  law,  to  ring  a  bell  or  blow  a  whis- 
tle." 

If  ttie  statutory  signals  were  given,  the 
Jury  were  Instructed  that  a  further  question 
was  whether  or  not  "there  were  extraordi- 
nary dangers  created  at  the  crossing  by  the 
railroad  company.  It  appears  that  there 
-Was  a  line  of  trees  maintained  there  upon 
the  railroad  property,  and  also  tbe  station 
bouse  which  obstructed  in  some  degree  the 
view  down  the  track  on  which  the  train  came 
wliich  caused  this  accident." 

"It  also  appears  that  tbe  railroad  com- 
pany had  recognized  the  necessity  of  having 
extraordinary  precautions  there,  because  they 
had  erected  gates.  Those  gates  were  not  in 
use  at  night;  but  they  were  in  use,  under 
the  evidence,  from  half  past  6  in  tlte  morning 
until  half  past  6  at  night.  That  is  a  circmn- 
stance  that  you  also  have  a  right  to  take  into 
consideration  in  saying  whether  or  not  they 
were  discharging  their  duty  to  the  public  in 
maintaining  tbe  gates  In  the  daytime  and  not 
maintaining  them  in  the  night 

"Now,  if  the  circumstances  surrounding 
that  crossing,  the  obstructions  which  were 
put  there  by  tbe  railroad  company,  rendered 
it  necessary  for  them  to  use  extra  precau- 
tions in  the  daytime,  then  it  is  for  you  to 
say  whether  those  precautions  should  not  be 
extended  into  the  night  It  would  seem  un- 
der general  printiples  that  there  was  really 
more  danger  at  night  than  there  would  be  in 
the  daytime;  but  still  it  is  for  you  to  say 
whether  you  think  that  there  were  extraordi- 
nary dangers  created  at  that  crossing  by  the 
railroad  company  which  made  it  necessary 
for  them  to  exercise  extraordinary  precau- 
tions, and  that  goes  to  the  question  of  negli- 
gence of  the  company." 

If  tills  instruction  meant  tliat  the  negli- 
gence of  the  defendant  was  established  by 
the  circumstances  that  tbe  gates  that  were 
maintained  by  day  were  not  maintained  at 
night  it  amounted  to  a  direction  of  a  verdict 
for  tike  plaintiff,  for  the  fact  was  not  dis- 
puted. In  this  respect  it  was  clearly  errone- 
ous. If,  pn  the  other  hand,  the  circumstance 
was  submitted  to  the  Jury  as  one  to  be  con- 
sidered by  it  upon  tbe  question  of  the  extra- 
hazardous condition  created  by  the  defend- 
ant, it  was  irrelevant  and  the  instruction  er- 
roneous for  reasons  to  be  pointed  out. 

[2]  Regarding  the  instruction  as  Intended 
for  the  guidance  of  the  Jury  in  applying  to 
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the  teetlmony  the  rule  of  Penna.  K.  R.  t. 
Matthews,  36  N.  X  Law,  G31,  It  waa  in  our 
opinion  erroneona: 

In  the  Matthews  Caae,  Mr.  Justice  Depue 
had  charged  the  Jury  that  extraordinary  pre- 
cautions were  required  of  the  railroad  com- 
pany only  when  "the  use  of  ordinary  signals 
would  fail  to  give  reasonable  notice  to  the 
public  having  occasion  to  cross  the  track." 

This  charge  was  sustained  by  the  Court  of 
Brrors  and  Appeals  upon  the  expressed 
ground  that  the  rule  thus  laid  down  was 
"tliat  if  the  particular  place  was  so  peculiar- 
ly dangerous  that  prudent  i>ersons  could  not 
use  the  public  road  in  safety  unless  the  com- 
pany employed  a  flagman  or  other  extraordi- 
nary means  to  signal  the  approach  of  their 
train  that  then  in  such  event  it  was  Incum- 
bent on  th^n  to  employ  such  extraordinary 
means." 

This  quotation  from  the  opinion  of  Chief 
Justice  Beasley  displays  at  once  the  rule  de- 
clared and  the  sense  in  which  "ordinary" 
and  "extraordinary"  are  employed  through- 
out such  opinion. 

The  reasoning  of  the  opinion  In  the  Matth- 
ews Case  was  as  follows: 

The  Legislature  of  this  state,  having  grant- 
ed to  railroad  companies  tiie  right  to  <:ros8 
public  roads  at  grade  and  having  prescribed 
the  signals  to  be  given  when  such  crossings 
are  approached,  has  subjected  the  public  to 
the  risks  ordinarily  attendant  upon  the  exer- 
cise of  the  right  so  granted  without  other 
protection  than  that  afforded  by  the  signals 
so  prescribed.  The  obvious  presumption  tip- 
on  which  this  legislation  proceeds  is  that, 
if  the  signals  prescribed  by  the  statute  are 
given,  prudent  persons  can  use  the  public 
roads  In  safety  as  far  as  the  dangers  ordi- 
narily attendant  upon  the  exercise  of  the 
right  granted  to  the  railroad  company  is 
concerned.  This  legislative  scheme  there- 
fore does  not  purport  to  cover  those  cases 
in  which  the  railroad  company  has  created 
extraordinary  dongors  that  increase  the  risk 
to  the  public  beyond  the  point  where  prudent 
persons,  If  warned  by. audible  signals,  can 
use  the  public  roads  in  safety.  Hence  a  rail- 
road company  that  brings  at>out  such  a  sit- 
uation imposes  upon  Itself  the  common-law 
duty  of  using  reasonable  care  to  protect  the 
public  from  the  dangers  peculiar  to  such 
situation. 

The  rule  in  question,  therefore,  by  thus 
providing  for  two  situations  that  are  mutual- 
ly exclusive,  covers  all  possible  cases,  since 
any  given  case  must  fall  within  one  or  the 
other  of  its  categories,  in  that  it  must  either 
be  a  case  in  which  prudent  persons  can  use 
the  public  road  in  safety  if  the  .statutory 
signals  are  giv«i,  or  else  one  in  which,  even 
if  such  signals  be  given,  such  persons  cannot 
safely  use  such  roads.  The  difference  be- 
tween the  two  classes  of  cases  does  not  con- 
sist, as  is  too  often  assumed,  in  the  mere 
fact  of  an  additional  element  of  risk  created 
by  the  company.    Such  circumstance  may  or 


may  not  suffice  to  take  the  case  out  of  the 
statutory  regulation.  It  Is  only  when  sudi 
added  element  of  risks  created  a  condition 
in  which,  even  if  the  statutory  signals  be  giv- 
en, prudent  persons  cannot  with  safety  use 
the  public  road  that  such  statutory  r^ula- 
tion  ceases  to  be  the  measure  of  the  com- 
pany's duty.  Hence  the  fact  that  some  ob- 
struction to  vision  or  to  hearing  has  been 
created  by  the  railroad  company  does  not  of 
itself  dispose  of  the  question.  Such  fact  Is 
indeed  relevant  only  in  so  far  as  it  bears  up- 
on the  crucial  question  whether  the  defend- 
ant has  rendered  the  use  of  the  public  road 
so  dangerous  that  persons  of  ordinary  pru- 
dence cannot  use  It  In  safety  even  if  the  stat- 
utory signals  be  given. 

The  crucial  character  of  this  question  does 
not  arise  from  any  arbitrary  or  technical  con- 
siderations, but,  on  the  contrary,  inheres 
fundamentally  in  the  rule  of  law  Illustrated 
by  the  Matthews  Case,  and.  In  fact,  furnishes 
the  test  provided  by  such  rule  for  determin- 
ing whether,  hi  a  given  case,  the  duty  of  the 
railroad  company  is  to  be  measured  by  the 
legislative  enactment  or  by  some  oOier  rule 
of  law.  Whatever  therefore  be  the  precise 
form  of  language  employed  In  a  charge,  un- 
til this  question  has  Iteen  in  substance  sub- 
mitted to  the  Jury,  the  rule  of  law  we  are 
discussing  has  not  been  adequately  or  cor- 
rectly charged.  Such  question  is  not  alone 
whether  new  elements  of  danger  have  been 
added  by  the  railroad  to  those  that  previous- 
ly existed  at  a  crossing,  but  whether  the 
danger  of  crossii^  the  railroad  has  beoi  so 
increased  that  tb.e  statutory  signals  no  lon- 
ger afford  protection  to  a  prudent  public.  A 
single  pole  would  be  an  added  danger,  but 
obviously  not  such  a  radical  change  of  the 
existing  conditions  that  the  statutory  regu- 
lation no  longer  applied.  To  charge  the  Jury, 
as  Was  doue  in  the  present  case,  that  "If  any 
extraordinary  dangers  were  created  the  de- 
fendant was  bound  to  use  extraordinary  pre- 
cautions," was  to  charge  therefore  a  part 
only  of  the  legal  rule,  pmitting  the  part  of  it 
that  contains  the  test  without  which  a  Jury 
could  have  no  conception  of  what  was  re- 
quired of  It  in  the  premises.  The  charge  be- 
fore us  in  which  the  instruction  quoted  was 
several  times  repeated  without  material  mod- 
ification was  therefore  erroneous  both  in 
what  it  ctiarged  and  in  what  It  foiled  to 
charge,  and  in  each  of  these  respects  the  de- 
fendant is  entitled  to  take  advantage  of  its 
incorrectness.  The  rule  that  was  charged 
was  not  the  law;  and  the  failure  of  the 
Judge  to  charge  the  law,  if  he  submitted  the 
question  at  all,  is  available  to  the  defend- 
ant without  a  request  that  correctly  stated 
the  law,  since  the  question  could  be  lawfully 
submitted  only  in  connectioa  with  the  la-w 
tliat  Justified  its  submission. 

[S]  Where  the  defendant's  attitude  at  the 
trial  is  tliat  a  certain  point  should  not  lie 
submitted  to  the  Jury,  he  Is  not  obliged  to 
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proTlde  his  adversary  or  the  court  with  hia 
Idea  as  to  tlie  proper  tray  in  which  such 
point  should  be  submitted. 

Because  of  this  fundamental  error  in  the 
diarge,  we  have  not  discussed  the  question 
whether  the  case  upon  this  iMlnt  should 
have  been  submitted  to  the  Jury;  1.  e.,  wheth- 
er as  a  court  question  the  testimony  was  not, 
under  the  correct  rule  of  law,  Incapable  of 
supporting  a  verdict  for  the  plaintift  upon 
this  point  That  there  is  in  the  nature  of 
the  rule  we  are  considering  room  for  a  pre- 
Uminary  court  question  of  this  cliaracter 
seems  to  be  clear.  Such  was  evidently  the 
opinion  of  Chief  Justice  Beasley,  who  first 
formulated  the  rule,  and  the  later  decisions 
are  quite  consistent  with  that  view  even  If 
they  do  not  expressly  state  it    N.  Y.,  L.  &  W. 

B.  B.  Oo.  V.  Leaman,  64  N.  J.  Law,  202,  23 
Att.  691,  15  I*  B.  A.  426;  Hires  v.  Atlantic 
City  B.  E.  Co.,  66  N.  J.  Law,  31,  48  Atl.  1W2 ; 
Danskin  v.  P.  B.  B.  Co.,  76  N.  J.  Law,  660,  72 
Atl.  32,  22  L.  B.  A.  (N.  S.)  232;   Horandt  v. 

C.  B.  B.  Co.,  73  Atl.  93;  Same  in  Court  of 
Errors,  79  Atl.  321;  Jones  v.  P.  E.  B.  Co., 
78  N.  J.  Law,  571,  75  AtL  907. 

The  matter  la  referred  to  now  that  no  er- 
roneous inference  to  the  contrary  may  toe 
drawn. 

For  the  trial  error  referred  to  the  rule  to 
show  cause  Is  made  absolute. 


(SI  N.  J.  U  76) 

PATBRSON  ft  B.  B.  CO.  et  al.  v.  MAYOB 

AND  ALDEBMEN  OF  CITI  OF 

PATBRSON. 

(Supreme  Court  of  New  Jersey.    June  16, 
1911.) 

(Svllalut-  &v  the  Court.) 
Emikekt  Domain   (g  47*)  —  Peopekty    Sttb- 

JECT  to  CONDrMNATION — EaILBOAD  TBACKB. 

The  city  of  Paterson  has  power  to  lay  out 
and  condemn  land  for  streets.  Under  this  pow- 
er it  may  open  a  street  across  railroad  tracks 
at  a  point  where  there  are  two  sidings  used  by 
the  railroad  companies  to  store  empty  cars, 
where  it  appears  tnat  the  street  will  not  deprive 
the  railroad  companies  of  the  beneiicial  use 
of  the  said  sidings. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  107-120;   Dec.  Dig.  §  47.*] 

Certiorari  prosecuted  by  the  Paterson  ft 
Bamapo  Bailroad  Company  and  another  to 
the  Mayor  and  Aldermen  of  the  City  of  Pat- 
erson to  review  an  ordinance  opening  a  street 
across  the  railroad  traclcs.  Ordinance  af- 
firmed. 

Argned  November  term,  1908,  before  BEEX), 
BEBGEN,  and  MINTURN,  J  J. 

Collins  ft  Corbin,  for  prosecutors. .  Edward 
F.  Merrey,  for  defendants. 

I 

BEED,  J.  This  writ  brings  up  an  ordi- 
nance of  the  mayor  and  board  of  public 
worlcs  of  the  city  of  Paterson  entitled,  "An. 


ordinance  to  lay  out  and  open  Sixth  ave- 
nue across  the  right  of  way  and  the  lines  of 
the  Erie  Bailroad  Company  and  the  Paterson 
&  Bamapo  Bailroad  Company,"  approved 
May  20,  1908. 

The  main  reason  for  asserting  the  inva- 
lidity of  this  ordinance  is  that  the  place 
where  the  new  street  is  to  be  opened  Is  a 
freightyard  of  the  contending  railroad  com- 
panies, and  that  the  use  of  the  ground  tak- 
en by  the  force  of  the  proposed  ordinance 
will  substantially  Impair  the  beneficial  use 
of  the  prosecutor's  property  for  the  purpose 
for  which  It  is  now  used.  .There  Is  no  ex- 
press grant  of  power  to  condemn  the  land 
of  the  railroad  companies  contained  in  the 
charter  of  the  city*  of  Paterson;  and,  while 
the  implied  power  resulting  from  the  spe- 
cial authority  to  take  lands  necessary  to  lay 
out  streets  is  sufficient  to  support  a  crossing 
of  a  railroad  where  the  use  of  the  property 
by  a  railroad  company  will  not  Interfere,  it 
will  not  authorize  the  taking  where  the  use 
to  which  the  railroad  company's  property  is 
put  by  the  company  will  be  materially  Im- 
paired by  the  opening  up  and  the  use  of  the 
same  land  as  a  highway  or  street  N.  J. 
Southern  B.  R.  Co.  v.  Long  Branch  Com'rs, 
39  N.  J.  Law,  28;  N.  Y.,  S.  &  W.  B.  B.  Co.  v. 
Paterson,  61  N.  J.  Law,  408,  39  Atl.  680.  The 
railroad  companies'  line  at  the  point  of  the 
proposed  crossing  is  106  feet  In  width.  Up- 
on this  strip  of  land  is  laid  two  main  tracks 
running  In  a  northerly  and  southerly  direc- 
tion. The  condemnation  of  a  crossing  of 
these  tracks  for  the  purpose  of  a  street  at 
the  grade — as  it  is  admitted  this  crossing  is 
to  be — Is  supportable  under  the  general  pow- 
er to  condemn;  but  the -railroad  property  is 
used  for  tracks  other  than  the  two  main 
lines.  1\>  the  west  of  the  northerly  main  line 
is  a  long  switdi  beginning  at  Fifth  avenue 
about  700  feet  north  of  Sixth  avenue,  and 
running  south  across  Sixth  avenue  about 
3,000  feet  to  a  point  near  River  street  From 
the  long  switch  run  off  several  shorter  sid- 
ings. One  of  these  sidings  leaves  the  long 
switch  at  a  point  near  the  south  side  of 
Sixth  avenue,  and  extends  and  curves  west- 
erly into  the  private  property  of  a  chemical 
company.  Another  siding  leaves  the  long 
switch  about  200  feet  north  of  Sixth  avenue, 
and  curves  southerly,  but  does  not  cross 
Sixth  avenue.  Another  siding  starts  250  feet 
north  of  Sixth  avenue  and  runs  into  a  silk 
mill  property,  but  does  not  cross  Sixth  ave- 
nue. To  the  south  of  Sixth  avenue  several 
other  switches  lead  off  from  the  long  switch 
into  the  works  of  private  shippers,  but  none 
of  these  switches  cross  Sixth  avenue.-  To 
the  east  of  the  two  main  line  tracks  are,  first 
a  siding  beginning  800  feet  north  of  Sixth 
avenue,, ftnd  ruuuing  south  across  Sixth  ave- 
nue parallel  with  the,  main  tracks  a  distance 
of.  1,500  feet;  fondly,,  a  siding  leaving  the 
preceding  siding  at  a  point  600  feet  nort^.  ,of 
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Sixth  avenue,  rannlng  south  1,300  feet;  next, 
a  siding  running  off  from  the  second  preced- 
ing siding  at  a  point  100  feet  south  of  Sixth 
avenue,  and  running  north  across  Sixth  ave- 
nue Into  the  property  of  a  file  works;  next, 
a  siding  running  off  from  the  second  preced- 
ing siding  from  a  point  150  feet  north  of 
Sixth  avenue  into  the  file  worlds ;  next,  an- 
other siding  running  off  from  the  same 
switch  from  a  point  300  feet  north  of  Sixth 
avenue,  and  stUl  another  starting  600  feet 
from  the  southerly  line  of  Sixth  avenue 
north,  bat  not  crossing  Sixth  avenue.  The 
switches  running  across  Sixth  avenue  are 
the  long  switch  on  the  west  of  the  two  main 
lines,  and  the  switches  1  and  2. 

The  presence  of  these  switches  would  not 
create  a  situation  which  would  prevent  the 
opening  of  a  street  across  the  railroad  tracks, 
for  it  would  amount  to  no  more  than  in- 
creasing the  number  of  tracks  to  be  crossed, 
and  the  presence  of  the  tracks  afford  no  ob- 
stacle to  the  Joint  use  of  the  place  In  Ques- 
tion by  the  railroad  companies  and  by  the 
city  of  Paterson;  but  it  is  claimed  that  the 
sidings  are  used  not  merely  for  the  passage 
of  cars  over  these  tracks,  but  some  are  used 
for  the  purpose  of  storing  cars,  which  cars 
are  to  be  used  in  connection  with  the  gen- 
eral trafiSc  of  the  railroads.  The  two  sidings 
on  the  westerly  side  of  the  main  tracks  are 
used  for  assembling  empty  west-bound  cars, 
ready  for  movement,  so  that  they  can  be 
picked  up  by  west-bound  trains  without  ad- 
ditional switching.  The  oiKnings  for  the 
street  would  require  a  space  of  two  to  four 
cars,  and,  assuming  that  the  present  space  is 
required  at  times  for  the  storage  of  cars,  it 
would  require  the  grading  down  of  an  em- 
bankment to  extend  the  siding,  or  would  re- 
quire the  movement  of  some  of  the  cars  a 
distance  of  about  1,200  feet.  This  point 
of  crossing  cannot  be  said  to  t)e  a  frelghtyard 
as  distinct  from  the  remainder  of  the  tracks 
in  the  city.  The  condition  at  the  point  of 
crossing  is  generally  similar  to  the  condi- 
tion of  the  tracl(8  for  2%  to  8  miles  through 
the  city.  The  entire  distance  is  used  for 
sidings  on  which  cars  are  temporarily  stored 
and  stiifted.  The  situation  is  unlike  that  in 
the  case  of  N.  T.,  S.  &  W.  R.  R.  Company  v. 
Paterson,  61  N.  J.  Law,  408,  39  Atl.  680.  In 
tliat  case  there  was  upon  the  strip  of  ground 
sought  to  be  taken  a  freighthouse.  The  in- 
coming freight  was  put  upon  the  sidings  upon 
the  ground  for  consignees  to  come  in  with 
their  teams  and  remove  it  The  company  had 
no  other  yard  facilities  in  the  city  of  Pater- 
son to  be  used  in  place  of  tliose  at  the  point 
of  crossing. 

In  the  present  case  we  think  that  the 
opening  would  not  deprive  the  railroads  of 
the  beneficial  nse  of  a  frelghtyard. 

The  ordinance  brought  up  should  be  af- 
firmed. 


(n  M.  J.  Ii.  146) 

SCHNITZBR  ▼.  RUSSBCiU 
(Supreme  Court  of  New  Jersey.    Jidy  16^  1911.) 

(Syttahut  bv  the  Court.) 

1.  RlEFLEVIR     ({    106*)— JUDailEHT— RaOOVXBT 

OF  Value  of  Peopkbtt. 

In  replevin,  when  under  the  statute  a  par- 
ty aslcs  that  the  value  of  the  property  be 
awarded  to  him  in  lieu  of  a  return  of  the  prop- 
erty itself,  he  should  not  be  allowed  to  take  a 
money  judgment  in  excess  of  the  true  value  of 
the  goods  indicated  by  their  condition  at  the 
time  he  was  deprived  of  their  use. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  416-428;   Dec  Dig.  |  106.*] 

%  Replevin    (f    79*)— Damaqes— Measure— 

Intebest. 

For  the  unlawful  detention  of  proj^rty 
having  special  usable  qualities  when  a  judg- 
ment in  replevin  will  compel  the  successful  par- 
ty to  &ooept  the  property  in  kind  and  not  its 
value,  the  damages  may  not  be  measured  by  the 
interest  upon  its  value,  but,  where  the  party 
of  his  own  volition  elects  under  the  statute  to 
recover  In  money  the  value  of  the  property,  and 
thereby  prevents  the  other  party  from  making  a 
return  in  kind,  interest  on  such  value  is  a 
proper  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  {  300;   Dec.  Dig.  i  79.*] 

3.    BeTLEVIN     (g     106*)— JUDOKENT— RCCOVBBT 

of  Value  of  Pbopebtt. 

To  entitle  a  defendant,  under  section  137  of 
the  district  court  act  (P.  U  1886,  p.  608),  as 
amended  in  1880  (P.  L.  1899,  p.  656),  to  a 
judgment  for  the  value  of  the  goods  in  lien  of 
a  return,  the  defendant  must  be  entitled  to  the 
chattels,  as  owner,  as  distinguished  from  own- 
ership of  an  interest,  or  partial  property  therein. 

[E^d.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  »  416-423;   Dec.  IMg.  I  10&*] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Jacob  Scbnltzer  against  *  Bern- 
hard  Russell.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  and  new- 
trial  ordered. 

The  Judgment  of  the  district  court,  from 
which  this  appeal  has  been  taken,  was  ren- 
dered for  the  defendant  in  an  action  of  re- 
plevin by  the  court  sitting  without  a  Jury. 

The  state  of  tlie  case  settled  by  the  Judge 
of  that  court  discloses  the  following  facts: 
The  defendant  signed  a  writing,  dated  Jan- 
uary 1,  1910,  in  which  it  was  stated  "that 
I  have  this  day  rented  from  the  plaLatlff  the 
articles  all  hereinafter  mentioned  upon  the 
following  conditions:  That  If  I  pay  to  them 
[the  plaintiff]  *  •  *  a  deposit  of  $25.00 
on  account  •  •  •  the  receipt  whereof 
Is  hereby  acknowledged  and  ^.00  install- 
ments each  and  every  week  •  •  •  until 
the  sum  of  ^1.00  shall  be  fully  paid,  the 
said  plaintiff  will  upon  final  payment  aeU 
to  me  the  said  property  *  •  *  and  I  agree 
to  retain  them  as  their  goods  *  *  *  in 
trust  for  and  as  the  property  of  the  plain- 
tiff who  neither  part  with,  nor  do  I  ac- 
quire any  title  thereto,  until  the  said  sums 
are  fully  paid.  *  *  *  In  case  of  any  de- 
fault in  any  of  said  payments  •  *  •  thia 
agreement    shall,    at   plaintifTs    option,    be 
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deemed  annnlled  and  tbey  [plaintiff]  are  here- 
by authorized  to  remove  said  property  and 
collect  all  reasonable  charges  for  the  use  and 
expoise  of  removal  thereof  and  injuries 
thereto."  Six  articles  of  household  furniture 
appear  in  an  appended  schedule,  exhibiting 
the  price  of  each  article,  and  an  aggregate 
charge  of  $76.10.  On  May  16,  1910,  a  second 
agreement  was  made  between  the  parties  ex- 
actly like  the  former,  save  as  to  date,  amounts, 
and  articles  of  furniture.  The  aggregate 
amount  of  the  latter  agreement  was  $191. 
Certain  Installments  were  paid  on  each  of 
these  agreements,  and  shortly  after  the  de- 
livery of  the  articles,  under  the  first  agree- 
ment, part  of  the  same  were  returned  to  the 
plaintiff.  The  trial  court  found  as  a  fact 
that  a  charge  had  been  made  to  and  paid  by 
the  defendant  for  the  use  of  the  articles  re- 
turned, and  that,  before  the  commencement 
of  the  action,  payments  had  been  made  suf- 
ficient to  discharge  the  entire  amount  to  be 
paid  under  the  first  contract.  The  articles 
so  returned,  although  enumerated  in  thw 
writ  of  replevin,  had  not  been  taken  by  it, 
and  the  constable  was  directed  to  am^id 
his  return  In  accordance  with  the  fact.  The 
aggregate  of  the  prices  afilxed  in  the  agree- 
ment to  the  returned  articles  was  $29.10. 
On  August  11,  1910,  the  def«idant  stated  to 
the  plaintiff  that  he  desired  to  leave  the 
country  and  desired  to  return  the  remainder 
of  the  articles,  and  receive  from  the  plaintiff 
the  amounts  paid  under  the  contracts.  The 
plaintiff  offered  $10  upon  return  of  the  goods. 
The  defendant  refused  It,  and  stated  that,  if 
nothing  more  would  be  allowed,  he  would 
send  the  goods  to  auction  and  have  them 
sold,  whereupon  the  plaintiff  said  be  would 
Inspect  the  goods  the  next  day  and  see  what 
allowance  he  would  make  for  them.  He  did 
not  do  this,  but  on  August  12th  caused  a 
written  demand  for  the  return  of  all  the 
goods  mentioned  In  the  two  agreements  to 
be  served  upon  the  defendant,  followed  by 
the  Issnance  of  the  writ,  on  tike  same  day. 
The  trial  court  further  found  "that  while 
some  payments  were  in  arrear,  tested  by  the 
terms  of  the  second  contract,  the  plaintiff 
had  received  a  payment  of  $2  on  account 
of  that  contract  on  August  6th,  and  at  inter- 
vals of  a  week,  for  three  weeks  prior  there- 
to, so  that  any  right  which  the  plaintiff  might 
have  had  to  take  advantage  of  prior  default 
was  waived  by  the  reception  of  these  pay- 
ments, without  protest  or  condition  of  any 
kind."  The  court,  under  objection,  admitted 
testimony  that  the  taking  of  the  goods  by 
the  writ  left  the  defendant  without  any  fur- 
niture, obliging  him  and  his  family  to  obtain 
meals  at  a  restaurant  entailing  an  addition- 
al cost  of  living  of  $20,  and  also  testimony 
showiiig  cost  of  washing  the  wearing  ap- 
parel of  the  defendant,  which  had  been  soil- 
ed by  the  officer  in  seizing  the  goods  under 
the  writ.  The  defendant  had  more  than  five 
days  before  the  trial  given  notice  that  the 


property  of  the  goods  was  In  him,  and  that 
upon  the  trial  he  would  ask  the  court  to  as- 
certain their  value  and  his  damages.  Under 
objection,  the  court,  no  jury  being  demanded, 
rendered  judgment  in  favor  of  the  defendant, 
for  the  value  of  the  property  and  the  defend- 
ant's damages,  as  follows:  The  value  of  the 
defendant's  interest  in  the  goods  mentioned 
in  the  first  contract,  being  the  amount  paid  to 
the  plaintiff  on  that  contract,  $47;  the  value 
of  the  defendant's  interest  In  the  goods  men- 
tioned in  the  second  contract,  being  the 
amount  paid  to  the  plaintiff  on  that  contract, 
$58;  damages  for  the  unlawful  taking,  be- 
ing the  extra  cost  of  living,  $20;  damages, 
expenses  of  washing  apparel  $5 — total  value 
and  damages,  $130.  For  which  amount  judg- 
ment was  rendered  for  the  defendant. 

Argued  November  term,  1910,  before  GAR- 
RISON, SWAYZE,  and  VOORHEJES,  JJ. 

Clarence  Kelsey,  for  appellant  John  Fran- 
cis Gougb,  for  appdlee. 

VOORHEiES,  J.  (after  stating  the  facts  as 
above).  [1]  First,  considering  the  status  of 
the  goods  mentioned  in  the  first  agreement 
which  the  court  found  as  a  matter  of  fact 
had  been  paid  for,  and  therefore  belonged  to 
the  defendant  and  conceding  tiiat  the  notice 
given  raised  an  issue  of  property  in  the  de- 
fendant, and  that  the  court  was  authorized 
upon  the  trial  under  section  137  of  the  dis- 
trict court  act  (P.  L.  1898,  p.  608),  as  amend- 
ed in  1899  (P.  L.  1899,  p.  668),  to  find  the 
value  of  the  goods  and  the  damages,  and  to 
enter  judgment  for  such  sum,  it  is  dear  that 
this  Judgment  must  be  reversed.  The  value 
of  the  goods  was  measured  by  the  court  by 
the  amounts  which  had  been  paid  npon  the 
contract,  iind  this  irrespective  of  the  condi- 
tion of  the  articles  at  the  time  of  their  seiz- 
ure, or  what  they  then  would  luve  sold  for. 
It  is  apparent  that  the  time  when  the  goods 
were  taken  Is  tbe  time  at  which  their  value 
must  be  ascertained.  The  amount  which  has 
been  paid  on  account  of  the  price  of  a  pre- 
viously arranged  executory  sale. between  the 
parties,  and  which  had  been  fully  executed 
by  full  payment,  can  have  little  bearing  up- 
on the  value  of  goods  at  a  subsequent  period, 
when,  as  here,  they  had  been  subjected  to 
wear.  In  the  present  case  the  articles  had 
he&i  in  use  in  the  defendant's  family,  and 
natural  wear  and  tear  would  probably  de- 
press their  worth  in  the  market  In  case  of 
the  injury  of  any  of  them  in  excess  of  ordi- 
nary wear  there  would  be  a  further  deple- 
tion of  value,  not  attributable  In  any  way 
to  the  plaintiff.  In  view  of  the  fact  that 
it  vras  at  the  Instance  of  the  defendant  that 
the  value  was  asked,  in  lieu  of  a  return  of 
the  identical  property,  he  should  not  be  al- 
lowed to  take  a  money  judgment  in  excess 
of  the  true  value  of  the  goods,  indicated  by 
their  condition  at  the  time  he  was  deprived 
of  their  use. 

[2]  But  a  second  reason,  leading  to  the  va- 


Digitized  by 


Google 


940 


80  ATLANTIC  RBPOETBE 


(N.J. 


cation  of  the  Judgment,  Is  the  erroneous  ele- 
ment of  damages  awarded  for  the  unlawful 
removal  of  the  goods.  These  damages  are 
clearly  shown  to  be  too  remote.  The  giving 
of  damages  for  expense  of  washing  and 
cleaning  defendant's  apparel  and  household 
linen  made  necessary  by  the  constable's  ac- 
tion in  placing  these  articles  on  the  flooT 
when  he  removed  the  furniture  is  unwar- 
ranted. Gibson  V.  Princeton  Bank,  20  K.  J. 
law,  138;  State  v.  Conover,  28  N.  J.  Law, 
224,  78  Am.  Dec.  54.  The  judgmrat  In  re- 
t>levin,  it  has  been  said,  is  a  matter  for  some 
nicety.  Undet  statutory  provisions  In  Eng- 
land, so  early  in  date  that  they  have  become 
a  part  of  our  common  law,  the  original  ac- 
tion has  been  greatly  changed,  so  that  in 
many  cases,  instead  of  a  return  of  the  prop- 
erty in  kind,  the  value  thereof  will  be  made 
the  basis  of  the  judgment,  and,  when  this 
la  done,  generally  a  return  of  the  chattels 
will  not  be  permitted.  Our  statutes  have  In 
the  higher  courts  been  patterned  largely  aft- 
er the  English  statutes,  and  in  those  courts, 
where  a  defendant  has  given  bond,  and  has 
retained  the  custody  of  the  property,  the 
plaintiff,  Instead  of  a  return  of  the  goods  to 
him,  has  a  money  Judgment  for  th^  value. 
3  Gen.  St  1885,  p.  2775,  tit.  Replevin,  {  25. 
The  following  cases  are  illustrative:  Frazier 
V.  Fredericks,  24  N.  J.  Law,  162;  Lindaner 
V.  Teeter,  41  N.  J.  Law,  255 ;  Field  v.  Post, 
38  N.  3.  Law,  346;  Magulre  v.  Dutton,  54 
N.  J.  Law,  697,  25  AO.  254;  Bishop  &  C.  Co.  v. 
KefCer,  69  14.  J.  Law,  47,  54  Ati.  402;  Ped- 
rlck  V.  Kuemmell,  74  N.  J.  Law,  379,  65  Atl. 
846.  In  the  case  at  hand,  under  the  district 
court  act,  the  defendant  has,  by  his  notice, 
attempted  to  raise  an  issue  of  property,  and 
thereby  has  also  by  his  notice  eleMed  to  re- 
cover the  value  of  the  goods  instead  of  their 
return.  Now  where  value  is  given,  in  the 
generality  of  cases,  the  damages  consist  of 
the  interest  on  such  value,  calculated  from 
the  time  of  the  wrongful  act,  in  the  present 
case,  the  date  of  caption. 

It  Is  said,  however,  that  this  allowance  of 
interest  upon  the  value  In  lieu  of  damages  is 
not  a  universal  rule,  but  has  its  exceptions, 
according  to  the  nature  of  the  case,  in  order 
that  true  compensation  may  be  given  to  the 
Injured  party.  A  leading  case  and  one  well 
reasoned,  is  Allen  r.  Fox,  51  N.  T.  562,  10 
Am.  Bep.  641,  whldi  demonstrates  that, 
where  property  which  is  capable  of  a  special 
use  should  be  returned  to  the  party  entitled, 
after  a  long  term,  during  which  the  true 
owner  has  been  deprived  of  such  use,  inter- 
est upon  its  value  would  not  be  a  proper 
measure  of  the  defendants'  damages  and  in- 
Jury.  The  principles  enunciated  in  that  case 
are  in  accord  with  onr  Ideas,  and,  where  ap- 
plicable, should  be  adopted.  But  ate  the 
conditions  in  this  case  such  that  those  prin- 
ciples should  be  applied?  That  case  arose 
under  the  New  York  Code,  and,  as  I  read  it, 
the  snccessful  x)arty  was  compelled  to  take 


back  the  property  In  kind.  Of  course,  dam- 
ages measured  by  the  interest  of  the  value  of 
the  property  would  be  quite  inadequate,  and 
for  the  reasons  pointed  out  by  the  Judge  in 
his  opinion.  But  In  the  present  case  statn- 
tory  permission  allowed  the  successful  de- 
fendant, in  advance  of  the  determination  of 
the  case,  to  compel  the  court  to  assess  the 
value  of  the  goods,  as  the  basis  of  a  recovery 
of  a  money  Judgment  by  the  defendant, 
which  the  plaintiff  could  not  alter.  In  oth- 
er words,  by  filing  a  notice,  the  plaintiff  be- 
came entitled  to  recover,  not  the  goods,  but 
their  value  in  money,  which  the  plaintiff  was 
powerless  to  change.  The  defnidant  was 
thereby  enabled  to  effect  a  forced  sale  of  the 
chattels  to  the  plaintiff,  and  this  was  done 
entirely  at  the  option  of  the  defendant.  In 
such  a  case,  the  Interest  on  the  sum  to  be  re- 
covered should  be  deemed  to  be  a  full  meas- 
ure of  damage,  for,  relying  upon  the  Just- 
ness of  bis  cause,  the  defendant  might  have 
gone  into  the  market  as  of  the  date  of  Injury 
and  bought  other  goods  to  replace  those  which 
had  been  taken,  and  in  that  event  the  Interest 
on  the  cost  wonld  have  been  full  compensa- 
tion until  the  verdict  had  been  rendered  and 
the  Judgment  paid.  So  that,  while  we  recc^- 
nlze  that  for  the  imlawful  detention  of  prop- 
erty having  special  nsable  qualities,  where  a 
Judgment  will  cdmpd  the  successful  party  to 
accept  the  property  In  kind  and  not  its  val- 
ue, the  damages  may  not  be  measured  by  the 
interest  upon  its  value,  yet,  where  the  party 
of  his  own  volition  elects  under  the  statute 
to  recover  In  money,  the  value  of  the  prop- 
erty, and  thereby  prevents  the  other  party 
from  making  a  return  in  kind,  interest  on 
such  value  would  seem  to  be  a  proper  meas- 
ure of  his  damages.  The  foregoing  Is  to  be 
applied  to  the  first  contract 

[3]  Coming,  then,  to  the  goods  mentioned 
In  the  second  contract.  It  is  clear  that  they 
had  never  been  paid  for,  and  consequently 
the  title  to  them  was  still  in  the  plaintiff, 
although  the  defendant  nniet  the  finding  of 
the  trial  court  had  the  right  of  possession. 
Conceding  that  the  court  properly  held  that 
the  plaintiff  has  as  matter  of  fact  waived 
his  right  to  enforce,  a  forfeiture  of  the  sec- 
ond agreement  by  accepting  payments  with- 
out objection  al  the  times  when  they  were 
made,  and  that  as  to  them  the  defendant  was 
entitled  to  Judgment,  yet  the  court  gave  the 
defendant  the  value  of  the  lessee's  interest 
(for  such  the  defendant  in  fact  was),  which 
is  in  fact  only  a  partial  hiterest  and  <Hie 
not  contemplated  by  the  replevin  act  to  sup- 
port a  money  Judgment.  The  statute — dis- 
trict court  act  (P.  U  1899,  p.  558)— dedarea: 
"The  court  upon  a  suggestion  of  property  In 
the  defendant  may  ascertahi  the  valne  of 
the  goods."  But  the  value  to  be  ascertained 
is  the  value  of  the  chattel,  as  a  concrete 
thing,  and  not  the  defendant's  partial  inter- 
est, or  estate  thereto.  The  language  of  the 
act  varies,   and  afterwards  lefeca  to   "the 
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valne  of  tbe  property  of  the  defendant  In 
Buch  goods,"  but  that  undoubtedly  refers 
to  cases  -nrhere  the  defendant  has  the  entire 
ownership  of  the  chattel,  so  that  the  statute 
Is  applicable  only  where  a  return  might  be 
awarded  as  an  altematiTe  for  a  Judgment 
for  Talne.  See  Magulre  t.  Button,  54  N.  J. 
Law,  S97,  25  Atl.  254.  To  entitle  a  defend- 
ant under  this  act  to  a  Judgment  for  the  val- 
ue of  the  goods  in  lieu  of  a  return,  the  de- 
fendant must  be  entitled  to  the  chattels,  as 
owner,  as  distinguished  from  ownership  of 
an  interest,  or  partial  property  therein.  , 

The  award  therefore  of  the  amount  paid 
by  the  defendant  by  way  of  Installments  un- 
der the  second  contract  was  error. 

Let  the  Judgment  be  reversed  to  the  end 
that  a  new  trial  may  be  had. 

(»  N.  J.  B.  su 

PEAROE  T.  STINES  et  ah 

(Ciourt  of  Chancery  of  New  Jersey.    July  10, 
1911.) 

1.  Gifts  (J  37*)— Validity— Mistake. 

Where  deceased  executed  deeds  of  gift  to 
each  of  bis  children,  deposited  them  with  his 
agent,  to  be  delivered  only  after  his  death,  be- 
cause be  might  need  gome  of  (be  property  for 
his  own  use,  and  thereafter  directed  one  of 
them  to  be  delivered  immediately,  it  cannot  be 
avoided  on  the  ground  of  mistake,  though  the  un- 
delivered deeds  were  invalid  because  of  their 
testamentary  character;  it  being  impossible  to 
say  that  it  was  his  intention,  persisted  In  till 
the  end,  that  no  part  of  his  original  scheme 
should  be  carried  out,  unless  it  was  all  carried 
out 

[E3d.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  73;   Dec.  Dig.  t  37.*] 

2,  Gdts  (§  36*)— Validity. 

A  gift  by  one  enfeebled  by  age  and  disease, 
withoat  competent  and  independent  advice,  of  a 
deed  containing  no  power  of  revocation,  and 
no  provision  for  support,  to  a  daughter  In  a 
position  to  exercise  a  dominating  authority.  Is 
of  practically  all  his  property,  and  so  invalid ; 
what  remained  being  unimproved  and  at  most 
barely  enough  to  repay  his  son,  who  had  inade 
and  was  making  advances  for  his  support. 

[EH.  Note.-'For  other  cases,  see  Gifts,  Cent 
Mg.  |§  72-74;   Dec.  Dig.  i  36.»] 

Suit  by  Elwood  Pearce  against  Lodemla 
Stlnes  and  others.    Decree  for  complaflnant. 

Charles  K.  Cook,  for  complainant  Charles 
U.  Ivins,  for  defendants. 

STEVENS,  V.  C.  William  B.  Pearce,  a 
t>oat  builder,  residing  at  Point  Pleasant,  ^ed 
Intestate  on  November  28,  1900,  at  the  ad- 
vanced age  of  83.  Prior  to  his  death  he  had 
executed  deeds  for  all  his  real  estate  (hia 
personaltjr  being  of  little  value)  to  his  five 
•children.  These  deeds  were  acknowledged 
and  placed  in  the  hands  of  his  agent,  Allen, 
to  be  delivered  after  his  death.  The  disposi- 
tion was  so  plainly  testamentary  that  It  was 
-conceded  by  counsel  that  it  failed  unAet  the 
rule  of  Bchilcher  t,  Ketier,  67  N.  J.  Eq.  635, 
■61  Atl.  434.  Oae  of  the  "deeds  prepared  in 
January,    1909,    was,    however,    through    a 


change  in  the  doBor's  intention,  actually  de- 
livered to  his  daughter,  Iiodemia,  on  October 
11,  1909,  or  al>out  seven  weeks  before  his 
death.  The  debatable  question  is  whether 
this  conveyance  is  good.  It  is  admitted  to 
have  been  made  without  consideration,  and 
to  have  been  intended  as  a  gift  or  advance- 
ment. The  bill  charges  that  it,  with  the 
others,  was  the  product  of  undue  influence, 
and  was  obtained  at  a  time  *hen  by  rea- 
son of  bis  mental  and  physical  inflrmities  the 
donor  did  not  possess  sufficient  mind  to  un- 
derstand In  a  reasonable  manner  the  nature 
and  effect  of  his  act  Although  the  evidence 
is  conflicting,  it  seems  probable  that  at  the 
time  this  deed  was  executed  and  acknowl- 
edged in  January,  1909,  and  at  the  time  tbe 
donor  directed  its  delivery,  he  thoroughly  un- 
derstood what  he  was  doing.  He  was  suf- 
fering from  Brlght's  disease,  and  from  hard- 
ening of  the  arteries,  and  In  October,  1909, 
he  was 'physically  very  weak.  No  doubt  his 
vigorous  mind  had  then  become  somewhat 
impaired,  but  there  Is  no  evidence  that  at 
tbe  time  he  wrote  the  note  to  Allen  direct- 
ing him  to  give  Lodemia's  deed  to  tiis  son 
Robert  he  did  not  in  a  reasonable  manner 
comprehend  the  nature  and  efTect  of  the 
act  he  was  doing.  There  is  no  proof  that  ei- 
ther at  tbe  time  he  executed  it  in  January, 
or  at  the  time  it  was  delivered  In  the  fol- 
lowing October,  any  undue  influence  was  in 
fact  exerted.  So  far  as  the  delivery  of  the 
deeds  was  concerned,  he  had  In  January,  1909, 
Intended  to  treat  all  his  children  alike.  But 
his  daughter,  Lodemla,  had  late  In  the  sum- 
mer of  tliat  year  been  obliged  to  undergo  an 
operation  in  the  hospital.  It  left  her  very 
weak,  and  the  donor  appears  to  have  been 
apprehensive  that,  if  she  died  from  its  ef- 
fects, ber  children  might  not  get  that  which 
he  had  intended  that  she,  the  favorite  daugh- 
ter, should  have. 

In  this  state  of  facts,  complainant's  coun- 
sel argues:  First  That  the  delivery  of  the 
deed  was  tainted  with  the  mistake  the  donor 
was  under  that  all  the  deeds  would  take  ef- 
fect, and  that,  in  the  case  of  Lodemia,  he 
was  simply  anticipating,  that,  as  they  did 
not  take  effect,  the  scheme  as  a  whole  failed, 
and  tliat  in  equity  the  conveyance  to  Lo- 
demla should  fall  with  it  Second.  That  in- 
asmuch as  he  gave  Lodemia  the  most  valu- 
able part  of  the  property — that  on  which  he 
depended  for  shelter  and  support — the  case 
comes  within  the  rule  of  Slack  y.  Bees,  66 
N.  J.  Eq.  447,  50  Atl.  466,  69  L.  R.  A.  393. 

[1]  It  appears  to  me  that  the  first  insist- 
ment  is  untenable.  As  to  Lodemia,  there 
was  no  mistake.  She  got  Just  what  her  fa- 
ther intended  her  to  have.  There  is  no  evi- 
dence going  to  show  that  he  made  the  de- 
livery upon  condition  that  the  subsequent  de- 
livery to  the  others  would  be  effecttial, 
though,  no  doubt,  he  then  thought  it  would 
be.     Suppose  that  at  the  time  he  had  given 
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the  deed  to  Iiodemla  be  had  executed  a  will 
disx)08lng  of  his  other  property  to  his  other 
children.  If  this  wlU  had  failed  through 
lack  of  proper  execution,  would  the  deed  have 
also  failed?  And  yet  the  testator  would 
then  have  supposed,  as  In  the  case  at  hand, 
that  his  disposition  of  his  property  was  com- 
plete. Indeed,  the  evidence  Is  that  the  donor 
directed  Allen  to  hold  the  deeds  undelivered 
for  the  very  reason  that  he  might  subse- 
quently require  more  or  less  of  the  property, 
or  Its  proceeds  for  bis  own  use.  It  seems, 
therefore,  Impossible  to  say  on  the  evidence 
that  It  was  his  Intention,  persevered  in  until 
the  end,  that  no  part  of  his  original  scheme 
should  be  carried  out,  unless  it  was  all  car- 
ried out 

[2]  The  Second  insistment  presents  more 
dlfiScnlty.  If  the  douor  had  conveyed  all  his 
property  to  his  favorite  daughter  under  the 
same  circumstances  that  be  conveyed  a  part, 
the  case  would  have  plainly  fallen  within  the 
rule  of  Slack  v.  Rees.  We  would  have  had 
the  case  of  a  donor  enfeebled  by  age  and 
disease,  and  without  competent  advice,  of  a 
daughter  in  a  position  to  exercise  a  dominat- 
ing authority,  of  a  deed  containing  no  power 
of  revocation,  and  no  provision  for  support, 
and  of  an  utterly  improvident  act.  But  the 
donor  only  gave  a  part,  and  the  question  la 
whether  be  gave  enough  to  bring  the  case 
within  the  rule  mentioned. 

In  Post  v.  Hagan,  71  N.  J.  Eq-  242,  65  Att. 
1026,  124  Am.  St  Rep.  997,  Mr.  Justice  Gar- 
rison said  that  the  essential  diOerence  be- 
tween Haydock  t.  Haydock's  Elx'rs,  34  N.  X 
°  Eq.  570,  38  Am.  Rep.  385,  and  Slack  v.  Rees, 
consisted  In  this:  That  Slack  t.  Rees  had 
specific  application  to  cases  in  which  the  gift, 
If  valid,  had  the  efCect  of  stripping  the  donor 
of  all  or  practically  all  of  bis  property; 
whereas  Haydock  v.  Haydock  applied  to 
gifts  that  bore  no  such  relation  to  the  do- 
nor's entire  estate.  The  cases  of  gifts  whose 
validity  has  been  passed  upon  by  our  Court 
of  Appeals  may,  perhaps,  be  thus  classified: 
First  Gifts  made  by  a  man  who.  In  the  full 
possession  of  bis  powers,  still  occupied  the 
dominant  position,  and  was,  besides.  In  a 
position  to  support  himself  by  bis  own  exer- 
tions. Such  a  man  might  give  bis  children 
ull  his  property,  whether  his  act  were  provi- 
dent or  Improvident  James  v.  Aller,  68  N. 
T.  Bq.  666,  62  Ati.  427,  2  L.  R.  A.  (N.  S.) 
285,  111  Am.  St  Rep.  654.  Second.  Gifts, 
reasonable  in  amount  of  part  of  her  property 
made  by  an  aged  parent  to  a  child,  who  was 
In  a  position  to  exercise  a  dominating  Influ- 
ence, but  who,  as  the  evidence  showed,  did 
not,  in  fact,  exercise  it  Such  a  gift  is  valid. 
Le  Gendre  v.  Goodridge,  46  N.  J.  Bg.  419,  19 
Atl.  543;  Id.,  48  N.  J.  Eq.  308,  23  Atl.  681. 
Third.  Gifts  of  a  part  of  his  property,  made 
by  a  donor,  enfeebled  by  age  and  disease,  to 
one  in  a  position  to  exercise  a  dominating  in- 
fluence, who  has  not  been  able  to  satisfy  the 
court  "that  the  donor  understood  the  nature 
of  the  act,  and  that  It  was  not  done  through 


the  influence  of  the  donee."  Haydock  v. 
Haydock,  34  N.  J.  Eq.  670,  574,  38  Am.  R^. 
385.  Fourth.  Gifts  of  all,  or,  as  it  is  phrased 
in  Post  v.  Hagan,  "practically  all,"  of  the  do- 
nor's property,  made  to  a  child  at  a  time 
when,  by  reason  of  the  donor's  physical  con- 
dition and  his  dependence  on  the  donee  for 
care  and  service,  the  relation  ordinarily  ex- 
isting between  tbem  had  been  reversed,  and 
the  child  had  come  to  occupy  the  dominant 
position.  In  this  case  proof  that  no  in- 
fluence was  in  point  of  fact  exercised  will 
not. suffice.  There  must  be  proof,  in  addi- 
tion, that  the  donor  had  competent  and  in- 
dependent advice  as  to  the  effect  of  his  act 
(Coffee  V.  Sullivan,  68  N.  J.  Eq.  302,  49  AU. 
520;  Slack  v.  Rees,  supra;  Post  t.  Hagan, 
supra;  Albert  v.  Haeberly,  68  N.  J.  Eq.  664, 
61  Atl.  380,  111  Am.  St  Rep.  652);  advice,  as 
was  said  in  this  court,  in  Motz  v.  Motz,  af- 
firmed 76  N.  J.  Eq.  609,  79  Ati.  686,  actnaUy 
given;  not  such  as  the  legal  adviser  was 
qnalifled  to  give,  but  did  not  glv& 

In  none  of  the  above  cases  was  it  neces- 
sary to  pass  upon  the  question  of  exactly 
bow  much  a  donor  mignt  give  without  bring- 
ing himself  within  the  rule  of  Slack  v.  Rees. 
That  the  rul§  may  apply,  must  he  give  at 
least  nine-tenths  or  some  other  definite  frac- 
tional part  of  his  whole  estate?  Or  are  we 
to  look  at  the  effect  of  the  gift  upon  himself? 
The  question  seems  to  me  to  be  not  so  much 
one  of  definite  fractions,  as  of  practical  re- 
sults. The  principle  of  decision,  as  pointed 
out  by  Judge  Vredenburgh  in  Coffee  v.  Sul- 
livan, supra,  is  that  a  man  enfeebled  by  age 
and  disease  may  not  unadvisedly  divest  him- 
self of  his  property  at  a  time  when  he  can 
no  longer  work,  and,  when  by  so  doing,  be 
becomes  dependent  upon  the  charity  of  oth- 
ers or  of  the  public  I  think  the  practical 
rule  to  be  deduced  from  the  cases  is  that  a 
donor,  having  barely  sufficient  property  to 
sustain  himself  for  the  rest  of  his  life,  shall 
not  irrevocably,  and  without  advice,  give 
away  so  much  of  it  as  to  leave  himself  an  ob- 
ject of  charity.  The  law  does  not  go  to  the 
length  of  saying  that  a  donor.  Incapacitated 
by  age  or  disease  from  earning  his  own 
living,  may  not  even  improvldently  strip  him- 
self of  all  his  property  beyond  recall,  al- 
though there  are  cases  which  seem  almost  to 
go  to  that  extent  (Powell  v.  Powell  [1900]  1 
Cbi.  D.  246);  but  it  does  say  that  his  gift  shall 
not  stand,  unless  he  have  competent,  inde- 
pendent advice,  and  refuse  to  act  in  accord- 
ance with  it 

Tested  by  this  rule^  the  gift  in  question 
must  fail.  The  donor  did  not  have  compe- 
tent or  any  advice  when  he  decided  to  deliv- 
er the  deed  to  Lodemia  in  bis  lifetime.  The 
deed  conveyed  the  homestead  property — the 
bouse  in  which  be  bad  lived  for  many  years, 
and  in  which  he  expected  to  die.  He  had  no 
other.  A  competent  adviser  would  have  told 
bim  that  the  very  reason  which  prompted 
him  to  accelerate  the  delivery,  viz.,  fear  that 
Lodemia  might  succumb  to  an  operation,  and 
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tbat  her  Infant  difldren  would  not  then  take 
nnder  the  deed,  was  a  reason  for  not  making 
the  gift  in  that  way;  for  these  children,  be- 
coming the  owners  on  Lodemia's  death,  their 
guardian  might  consider  it  his  duty  either  to 
dispossess  him  or  to  compel  him  to  pay  rent. 
The  property  of  the  donor  consisted  exclusive- 
ly of  real  estate.  The  house  and  lot  given 
to  Lodemla  is  valued  at  $3,020;  and  his 
other  land,  all  of  which  is  unimproved,  at 
$3,759.  To  this  may  be  added  the  value  of 
the  household  furniture,  in  the  answer  aver- 
red to  be  worth  $300.  When  the  donor  gave 
away  his  homestead,  he  had  nothing  of  his 
own  that  he  could  sell  but  the  vacant  land. 
How  salable  this  was  does  not  appear.  It 
is  not  likely  that  a  purchaser  could  at  short 
notice  have  been  found  ready  to  pay  its  full 
value.  It  appears  from  the  evidence  that  the 
donor  was  indebted  to  his  son,  Elwood,  the 
complainant  who  was  contributing  a  month- 
ly sum  to  his  support,  and  who  was  relying 
upon  his  real  estate  as  security  for  its  re- 
payment after  his  death.  In  his  bill  Elwood 
charges  that  the  indebtedness  was  upwards 
of  $3,000.  It  was  probably  considerable  if 
less  than  the  amount  charged.  It  seems  to 
m^  that  In  this  position  of  affairs  the  case 
is  fairly  brought  within  the  principle  of 
Slack  V.  Rees.  The  donor  by  making  an  un- 
conditional gift  of  hie  home  became  largely, 
if  not  wholly,  dependent  upon  the  charity  of 
others  for  his  future  support  His  act  was 
calculated  to  alienate  the  person  apparently 
best  aMe,  pecuniarily,  to  assist  him. .  Elwood 
was  In  a  position  to  have  subjected  the  un- 
improved real  estate  to  the  xmyment  of  what 
was  due.  Under  these  circumstances,  the 
donor  can  hardly  be  said  to  have  reserved  for 
himself  anything  tiiat  was  of  much  value. 
What  he  retained  he  would  hold  by  the  raf- 
ferance  of  an  offended  son. 


<7»  N.  J.  B.  UO) 

JONES  T.  HAINES  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.    Jnly  28, 
1911.)      . 

1.  Limitation  of  Aoiioks  (f  102*)— Bxisx- 
BNCE  or  Teust. 

Where  a  trustee  under  a  will  pnocared  no 
release  from  a  beneficiary,  and  there  was  no 
direct  or  presumptive  evidence  to  justify  the 
conclusion  that  the  acts  of  the  trustee,  though 
in  the  interest  of  the  beneficiary,  were  perform- 
ed by  bim  and  accepted  by  the  beneficiary  in 
discharge  of  the  trust,  the  trust  must  be  deem- 
ed to  have  continued,  since  against  an  express 
and  subsisting  trust  the  statute  of  limitations 
affords  no  bar. 

[Wl.  Note.— For  other  cases,  sec  Limitation 
«f  Actions,  Cent.  Dig.  S|  494-506;  Dec.  Dig.  { 
102;*  Trusts,  Cent.  Dig.  g  575.] 

2.  Tbustb  (t  6i*>— Pn»T7ifpnoK  of  Tebmiiia- 
TioH  OB  Satisfaction. 

The  termination  or  satisfaction  of  a  trust 
may  be  presumed  from  lapse  of  time  or  gross 
(aches  in  its  enforcement  amounting  to  acquies- 
cence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  61.*] 


3.  TsrsTS   (J   365*)— Action  to   Bhfokck  — 
Laches  in  Genebai,. 

Where  a  beneficiary  nnder  a  will  delayed 
in  demanding  from  the  trustee  the  payment  to 
her  of  her  share  of  the  estate  because  of  her 
belief  that  a  larger  amount  was  to  be  received 
by  her  under  the  will  of  the  trustee,  and  the 
trustee's  statements  to  her  son  fully  justified 
that  belief,  such  delay  will  not  deprive  the  bene- 
ficiary of  relief  by  action. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §1  568-573;   Dec.  Dig.  {  365.»] 

4.  Trusts  (§  374*)  —  Rkcoveet  —  Interest — 
Delay  in  Bbinoino  Suit. 

Where  a  beneficiary  entitled  to  a  share  of 
a  trust  estate  neglected  for  over  28  years  to 
bring  action  to  enforce  payment  by  the  trustee, 
interest,  which  if  recoverable  would  be  as  dam- 
ages, will  not  be  allowed. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  iii  607-612;  Dec  Dig.  f  374.*] 

BUI  by  Mary  H.  Jones  against  Empson  K. 
Haines  and  others.    Decree  for  complainant. 

Wilson  &  Carr,  for  complainant  Ernest 
Watts  and  Joseph  H.  Gasklll,  for  defendants 
Carrie  L.  Haines  and  others.  Horace  F. 
Nixon,  for  defendant  Empson  K.  Haines. 

LEAMING,  V.  O.  It  was  clearly  the  duty 
of  Nathan  Haines  at  the  decease  of  his  moth- 
er In  January,  1883,  to  distribute  the  estate 
of  his  father  then  in  his  hands  to  his  broth- 
ers and  sisters  pursuant  to  the  terms  of  bis 
father's  will.  At  the  foreclosure  sale,  later 
in  the  same  year,  It  was  bis  duty  to  distrib- 
ute In  like  manner  the  amount  realized  at 
that  sale  upon  the  second  mortgage.  In- 
stead of  adopting  that  course,  he  determined 
upon  a  plan  which  he  manifestly  believed  to 
be  of  greater  service  to  complainant  than  the 
payment  to  her  of  her  share.  It  Is  difficult 
to  contemplate  the  course  adopted  by  him 
without  being  deeply  impressed  that  what  he 
did  was  in  fact  of  much  greater  benefit  to 
complainant  than  the  benefits  she  would 
have  received  had  he  permitted  her  home  to 
be  sold  to  strangers,  and  then  paid  to  her  In 
cash  the  portion  of  the  estate  she  was  enti- 
tled to  receive.  Her  share  of  the  estate,  ex- 
clusive of  ^he  mortgage  made  by  her  hus- 
band, appears  to  have  been  about  $1,500. 
Her  share  of  the  mortgage  would  have  been 
about  $500,  making  in  all  approximately  $2,- 
000  as  her  total  share  of  the  estate.  The 
course  adopted  by  Mr.  Haines  enabled  com- 
plainant and  her  husband  and  their  large 
family  of  children,  ranging  In  ages  from 
seven  to  twenty-one  years,  not  only  to  re- 
tain their  home,  but  to  do  so  at  what  was 
manifestly  a  small  rental,  as  the  annual  rent 
and  taxes  paid  represented  but  about  5  per 
cent  of  the  price  at  which  the  farm  was 
purchased  at  the  foreclosure  sale.  That  the 
conduct  of  Mr.  Haines  was  prompted  by  mo- 
tives of  magnanimity  there  can  be  little 
doubt  [1]  But  however  generous  bis  mo- 
tives and  conduct  may  have  been,  the  law 
Imposed  upon   him   the  duties   already   re- 
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ferred  to  which  he  was  not  at  liberty  to  dis- 
regard without  the  sanction  of  his  cestui  que 
trust  Had  he  procured  from  complainant 
a  release  similar  to  that  procured  from  the 
other  beneficiaries  under  the  will,  so  that  re- 
lief to  complainant  at  this  time  would  neces- 
sitate an  affirmative  decree  setting  aside  the 
executed  Instrument,  Lutjen  v.  Lutjen,  64  N. 
J.  Eq.  773,  63  Atl.  625,  might  be  relied  upon 
as  an  autiiority  for  the  denial  of  relief  by 
reason  of  laches;  but.  In  the  absence  of  such 
release  or  evidence,  either  direct  or  presump- 
tive, Bufficl^it  to  Justify  the  conclusion  that 
the  acts  performed  by  Mr.  Haines  In  the  in- 
terest of  complainant  as  his  cestui  que  trust 
were  performed  by  him  and  accepted  by  her 
in  discharge  of  the  trust,  the  trust  must  be 
deemed  to  have  continued.  As  against  an 
express  and  subsisting  trust,  the  statute  of 
limitations  affords  no  bar.  In  Kane  v.  Blood- 
good,  7  Johns.  Ch.  (N.  Y.)  90,  11  Am.  Dec. 
417,  Cliancellor  Kent  reached  the  conclusion 
that,  where  a  concurrent  legal  remedy  exist- 
ed through  a  statute  authorizing  a  suit  at 
law  for  a  legacy  or  distributive  share,  the 
statute  of  limitation  would  be  enforced  in 
equity;  but  that  view  has  been  expressly 
repudiated  in  this  state.  Hedges  t.  Norrls, 
32  N.  T.  Bq.  192.  [2]  The  termination  or  sat- 
isfaction of  a.  trust  may  also  be  presumed 
from  lapse  of  time  or  gross  laches  in  its  en- 
forcement amounting  to  acquiescence  (Star- 
key  T.  Fox,  52  N.  J.  Bq.  758,  29  Atl.  211), 
but  such  presumptions  may  be  rebutted.  [3] 
In  the  present  case  satisfactory  evidence  ex- 
ists to  the  effect  that  complainant's  delay  in 
demanding  the  patmrait  to  her  of  her  share 
of  the  estate  was  by  reason  of  her  belief 
that  a  larger  amount  was  to  be  received  by 
her  through  the  will  of  Mr. '  Haines,  and 
that  Mr.  Haines'  statements  to  complain- 
ant's son  fully  justified  that  belief  upon  her 
part  I  am  fully  convinced  that  under  the 
law  as  defined  by  the  decisions  of  the  courts 
of  this  state  the  long  expiration  of  time  can- 
not be  deemed  operative  to  deny  relief  to 
complainant,  and  that  such  favors  as  com- 
plainant has  received,  including  the  legacy 
of  $1,000,  must  be  regarded  as  gratuities. 

[4]  A  different  rule  exists,  however,  touch- 
ing interest  on  the  amount  which  was  due 
complainant  as  her  share  of  the  estate  of 
her  father.  To  require  the  estate  of  Mr. 
Haines  to  pay  Interest  on  that  amount  for 
the  long  period  of  time  that  has  elapsed 
since  the  amount  was  first  payable, .  now 
over  28  years,  would  be  not  only  extremely 
unjust  under  the  circumstances  of  this  case, 
but  contrary  to  the  rule  adopted  in  cases  of 
this  nature.  If  tuterest  should  be  here  re- 
covered, it  would  necessarily  be  as  damages, 
and  not  by  reason  pf  any  contract  therefor. 
In  such  cases  Interest  will  not  be .  allowed 
where  tlje  delay  in  the  payment  of  the  prin- 
cipal is  the  result  of  neglect  of  the  claim- 


ant to  enforce  payment  for  so  long  a  time. 
Redfleld  v.  Ystalyfera  Iron  Co.,  110  U.  8. 
174,  3  Sup.  Ct  670,  28  L.  Bd.  109;  U.  S.  v. 
Sanborn,  135  IT.  S.  271,  10  Sup.  Ct  812,  34 
L.  Bd.  112.  See,  also,  22  Cyc.  1485,  and  cases 
there  collected. 

I  am  obliged  to  advise  a  decree  in  favor  of  ' 
complainant  for  her  share  of  the  estate  of 
her  father  which  came  to  the  hands  of  Mr. 
Haines  without  Interest  As  the  amount 
which  was  distributed  to  the  other  heirs  is 
known  and  the  amount  applicable  to  tlie 
payment  of  the  second  mortgage  at  the  fore- 
closure sale  is  easily  ascertained,  the  ascer- 
tainment of  the  total  amount  is  scarcely 
more  than  a  matter  of  calculation.  I  will, 
however,  make  reference  to  a  master  for  as- 
certainment of  the  exact  amount  If  either 
party  desires. 

C7»  N.  J.  B.  i» 
RAMSEY  V.  PEJRTH  AMBOY  SHIPBTTHiIV 
ING  &  ENGINEEBING  CO. 

(Court  of  Chancery  of  New  Jersey.    Aug.  4, 

1911.) 
Appeal  and  Erboe  (J  787*)— Dismssat,  OT 

Appeal— Failure  to  Pbosecute. 

Claimant  in  1903  presented  its  claim  for 
advances  of  money  to  a  corporation  to  its  le- 
ceiver,  by  whom  it  was  rejected,  and  thereafter 
for  nearly  three  years  engaged  In  foreclosure 
proceedings  in  an  attempt  to  realiae  on  its  sec- 
ond mortage  secarity  and  aoqaiesced  in  the 
suggestion  of  New  Jersey  counsel  that,  pending 
the  foreclosure  proceeding,  no  appeal  from  the 
receiver's  rejection  of  the  claim  sbonld  be  taken 
and  took  no  appeal  until  March,  1907,  and  after 
appeal  took  no  action  until  after  the  appoint" 
ment  o£  &  new  receiver  and  his  unexpected  rea- 
lization of  a  large  sum  of  money  in  August, 
1910.  Held  that,  in  view  of  the  i-ights  of  other 
claimants,  the  probctble  delay  in  winding  up  the 
receivership  .  and  the  possiUe  loss  of  evidence 
on  the  disputed  claim,  an  application  to  revoke 
an  order  of  October,  1910,  dismissing  the  ap- 
peal for  want  of  prosecution,  would  be  denied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  31^,  3130;  Dec  Dig.  i 
787.»] 

On  petition  of  Theodore  Francis  Greea 
for. the  revocation  of  an  order  made  by  the 
Chancellor  herein  bearing;  date  OctobM'  S, 
1910,  whereby  the  appeal  of  George  H.  New- 
hall,  receiver  of  the  Nautical  Preparatory 
School  from  the  rejection  of  his  claim  by  the 
receiver,  was  dismissed  for  want  of  prosecu- 
tion.   Denied. 

McCarter  &  Bnglish,  for  petitioner.  Adri- 
an Lyon,  opposed. 

PITNEY,  C  The  datra  la  question  was 
presented  by  the  Nautical  Preparatory 
School,  a  corporation  of  the  state  of  Rhode 
Island,  to  Hon.  WlUard  P.  Voorhees,  at  that 
time  receiver  of  the  Perth  Amboy  Ship- 
building &  Engineering  Company,  in  tb* 
month  of  November,  1903.  The  claim  waa 
for  the  amount  of  176,500,  and  was  based 
upon  advances  of  money  tuade  by  the  Nautl- 
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cal  Preparatory  School  to  the  shipbuilding 
company  under  a  contract  for  the  construc- 
tion of  a  vessel.  The  receiver  rejected  the 
claim.  About  a  year  later  George  H.  New- 
hall  was  appointed  by  the  Supreme  Court  of 
Rhode  Island  receiver  of  the  claimant,  and 
through  Messrs.  Alan  H.  &  Theodore  Strong, 
as  his  soUcltors,  filed  In  this  corurt  on  March 
1,  1907,  an  appeal  from  the  determination  of 
Receiver  Voorbees  rejecting  the  claim.  In 
August,  1909,  Adrian  Lyon,  Esq.,  was  ap- 
pointed receiver  of  the  shipbuilding  company 
In  the  place  of  Receiver  Voorhees,  who  had 
been  appointed  a  Justice  of  the  Supreme 
Court.  About  a  year  later  Mr.  Lyon,  some- 
what unexpectedly,  realized  a  large  sum 
($190,000)  from  the  sale  of  certain  real  es- 
tate of  the  shipbuilding  company  which  be- 
fore had  been  apparently  unsalable.  There- 
after Mr.  Strong  In  behalf  of  Receiver 
Newhall,  or  of  the  present  petitioner,  to 
whom  the  claim  had  been  assigned,  made  a 
motion  before  me  on  notice  to  Receiver  L^on 
for  an  order  to  refer  to  a  vice  chancellor 
the  appeal  of  Newhall,  receiver,  from  Re- 
ceiver Voorhees'  decision;  and  Mr.  Lyon 
at  the  same  time  made  a  counter  motion  to 
dismiss  the  appeal  for  want  of  prosecution. 
Thereupon  the  order  of  October  25,  1910, 
was  made  dismissing  the  appeal.  Revoca- 
tion of  this  order  is  now  asked  for  by 
Theodore  Francis  Green,  assignee  of  New- 
hall, receiver.  He  holds  the  claim  in  ques- 
tion in  trust  for  certain  of  the  creditors  of 
the  Rhode  Island  corporation. 

The  ground  of  the  present  application  is 
that  the  failure  to  prosecute  the  appeal  was 
due  solely  to  the  negligence  of  Mr.  Strong, 
and  not  to  any  negligence  of  Mr.  Newhall  or 
his  representatives.  Mr.  Newhall  confided 
the  matter  to  bis  counsel  in  Rhode  Island, 
and  tbey  dealt  with  Mr.  Strong  mainly 
through  correspondence,  most  but  not  all  of 
which  has  been  preserved  and  was  put  In 
evidence  before  me  on  the  present  applica- 
tion. It  appears  ttiat  as  evidence  of  and  se- 
curity for  its  claim  for  $76,500  of  advances 
the  Nautical  Preparatory  School  held  a  bond 
and  mortgage  upon  lands  given  to  it  in  the 
month  of  June,  1903,  by  the  Shipbuilding 
Company,  the  mortgage  being  subject  to  a 
prior  mortgage  held  by  the  Perth  Amboy 
Bank  or  its  receiver.  The  general  claim 
was  rejected  by  Receiver  Voorhees  In  Au- 
gust, 1904.  At  the  same  time  its  validity 
was  Incidentally  brought '  into  question  In 
a  suit  in  which  the  validity  of  the  mortgage 
was  litigated  and  adjudicated.  This  was 
Campbell,  Receiver,  v.  Perth  Amboy  Ship- 
building Co.,  brought  for  the  foreclosure 
of  the  first  mortgage,  and  In  which  Mr. 
Strong,  as  counsel  for  the  Nautical  School, 
filed  an  answer  disputing  the  validity  of  that 
mortgage,  and  also  by  cross-bill  set  up  a  lien 
upon  the  land  under  the  mortgage  of  the 
Nautical  School.  The  former  controversy 
was  decided  In  this  court  November  3,  1905. 
Campbell  v.  Perth  Amboy  Shipbuilding  Co., 
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70  N.  J.  Eq.  40,  62  AtL  819,  affirmed  71  N. 
J.  Eq.  302,  71  AtL  1133.  The  controversy 
about  the  validity  of  the  mortgage  of  the 
Nautical  School  was  decided  July  31,  1907 
(Barrett  v.  Perth  Amboy  Shipbuilding  Co., 
78  N.  J.  Eq.  62,  67  Atl.  757),  with  the  result 
that  the  mortgage  was  established  as  a  lien 
to  the  extent  of  $1,600,  and  except  to  this 
extent  was  adjudged  void. 

It  does  not  appear  what  instructions  were 
given  by  the  Nautical  Preparatory  School  to 
Mr.  Strong  about  the  presentation  and  pros- 
ecution of  its  general  claim  against  the  re- 
ceiver '  of  the  Shipbuilding  Company.  But 
in  October,  1904,  upon  the  appointment  of 
Mr.  Newhall  as  receiver  for  the  Nautical 
School,  Messrs.  Edwards  &  Angell,  his  coun- 
sel, wrote  to  Mr.  Strong  asking  for  full  in- 
formation about  the  situation  in  New  Jersey, 
in  reply  to  which  Mr.  Strong  wrote  explain- 
ing the  questions  raised  in  the  pending  fore- 
doenre  suit,  stating  that  "the  mortgage 
would  seem  to  be  good  for  the  $1,600  loan, 
and  perhaps  for  the  $9,000  paid  at  the  time 
the  mortgage  was  given,"  etc.,  and  that 
"these  questions  are  to  be  disposed  of  on  the 
cross-bill,"  and  then  stated:  "A  separate 
claim  has  been  presented  by  Nantlcal  Pre- 
paratory School  as  a  general  creditor  for 
$76,500,  being  the  total  amount  paid  to  the 
Shipbuilding  Company  on  account  of  its 
contract  for  the  building  of  the  Toiug 
America'  and  the  $1,500  loan  as  aforesaid 
which  claim  the  receiver  has  rejected.  4fl 
appeal  from  hU  decMon,  however,  lies  to  the 
Chancellor;  but,  as  the  appeal  involves  the 
same  questions  as  the  croas-Wl,  it  maw  ibe 
held  over  to  alMe  the  result  on  the  cross- 
Wl."  (The  italics  are  mine.)  Thereafter  the 
instructions  to  Mr.  Strong  came  wholly 
from  Messrs.  Edwards  &  AngeU,  and  in  the 
main  were  in  the  form  of  correspondence. 
For  more  than  two  years  the  parties  busied 
themselves  about  the  litigation  of  the  ques- 
tions raised  in  the  foreclosure  suit  referred 
to,  and  nothing  was  said  about  the  claim 
agalhst  the  general  assets  of  the  New  Jersey 
receivership  nor  the  receiver's  decision  re- 
jecting that  claim.  The  Rhode  Island  par- 
ties manifestly  accepted  the  suggestion  of 
Mr.  Strong  that  the  question  of  an  appeal' 
from  the  receiver's  decision  should  be  held 
to- abide  the  result  of  the  decision  on  the 
cross-bill.  And  I  think  it  clear  that  the  ex- 
pressions contained  In  the  letters  of  Messrs. 
Edwards  &  Angell  between  the  fall  of  1904 
and  the  beginning  of  the  year  1907,  making 
inquiries  as  to  the  situation  of  the  litigation 
in  New  Jersey,  were  Intended  to  refer,  and 
were  naturally  understood  l)y  Mr.  Strong 
to  refer,  to  the  litigation  respecting  the  va- 
lidity of  the  underlying  mortgage  and  of 
the  mortgage  of  the  Nantlcal  Preparatory 
School.  In  short,  the  Rhode  Island  receiv- 
er and  his  coimsel  fully  acquiesced  in  the 
suggestion  that  no  appeal  should  be  made 
for  the  present  from  the  decision  of  the  re- 
ceiver adverse  to  the  general  claim.    In  Jan- 
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uary,  1907,  notice  reached  the  Rhode  Island 
receiver  of  an  order  made  by  this  court  in 
the  present  cause  limiting  to  March  1,  1007, 
all  appeals  from  disallowance  of  claims  by 
ICeceiver  Voorhees.  This  notice  was  for- 
warded by  Messrs.  Edwards  &  Angell  to  Mr. 
Strong,  and,  without  express  instructions, 
but  with  the  approval  of  the  Rhode  Island 
parties,  filed  an  appeal.  From  that  time 
forward,  while  the  Rhode  Island  counsel 
frequently  wrote  making  general  inquiries 
as  to  the  situation  of  the  litigation  in  New 
Jersey,  Its  probable  duration  and  the  like, 
the  inquiries,  so  far  as  they  were  at  all  spe- 
cific, related  solely  to  the  litigation  respect- 
ing the  mortgages,  and  no  mention  was 
made  of  the  appeal  from  the  decision  of 
Receiver  Voorhees  nor  any  inquiry  as  to  the 
prosecution  of  that  appeal.  Meanwhile,  in 
August,  1907,  Mr.  Strong  notified  the  Rhode 
Island  counsel  of  the  decision  of  Advisory 
Master  (former  Vice  Chancellor)  Pitney  con- 
cerning the  second  mortgage,  and  forwarded 
to  them  a  copy  of  the  opinion  as  now  re- 
ported In  73  N.  J.  Eq.  62,  67  AU.  757.  This 
led  to  some  correspondence,  or  at  least  some 
Inquiries  by  letter  preferred  by  Messrs.  Ed- 
wards &  Angell  to  Mr.  Strong,  to  which  he 
did  not  reply  as  promptly  or  as  fully  as 
they  desired.  About  three  years  more  were 
permitted  to  elapse  without  any  definite  In- 
atrnctlons  given  by  or  in  behalf  of  the  Rhode 
Island  receiver  to  Mr.  Strong  looking  to 
the  substantiation  of  the  general  claim  for 
$76,500.  It  was  not  nntii  the  spring  of  the 
year  1910,  when  the  litigation  In  respect 
to  the  Nautical  Preparatory  School  had  ter- 
minated in  the  Rhode  Island  courts  and  the 
claim  of  the  school  against  the  Perth  Amboy 
Shipbuilding  &  £kigineering  Company  aris- 
ing out  of  the  bond  and  mortgage  bad  been 
assigned  to  Theodore  Francis  Oreoi,  the 
present  petitioner,  that  any  special  effort 
was  made'  by  the  Rhode  Island  Interests 
looking  to  a  decision  upon  the  validity  of  the 
general  claim.  And  not  until  the  month  of 
August  at  that  year,  and  after  Receiver 
Lyon  had  realized,  as  already  mentioned,  an 
unexpectedly  large  sum  from  the  sale  of  the 
real  estate  of  the  company,  and  was  making 
ready  to  wind  up  his  receivership,  was  any 
earnest  effort  made  by  the  Rhode  Island 
parties,  now  represented  by  Theodore  Fran- 
cis Green,  to  prosecute  the  appeal  from  Re- 
ceiver Voorhees'  decision. 

Id  the  light  of  all  the  evidence  It  seems 
to  me  that  the  Rhode  Island  interests  con- 
curred with  Mr.  Strong  in  the  view  that  it 
was  not  worth  while  to  prosecute  the  appeal 
They  seem  to  have  bad  little  confidence  In 


the  merits  of  the  claim,  and  little  expecta- 
tion that  the  receiver  of  the  Shipbuilding 
Company  would  be  able  to  pay  a  substantial 
dividend  to  the  general  creditors;  and  it 
would  appear  that  for  these  reasons  they 
did  not  care  to  expend  money  In  the  effort 
to  establish  the  claim.  I  do  not  characterize 
their  nonaction,  or  that  of  Mr.  Strong,  as 
negligent  Rather  it  seems  to  have  been 
due  to  caution — ^perhaps  overcauUon — about 
"sending  good  money  after  bad."  Whether 
responsibility  for  such  nonaction  should  be 
equally  shared  by  the  New  Jersey  counsel 
and  tile  Rhode  Island  counsel  for  the  re- 
ceiver of  the  Nautical  Preparatory  School 
is,  of  course,  not  the  principal  question  that 
concerns  me.  I  have  indicated  my  view 
about  this.  But,  whether  I  am  right  or 
wrong  in  that  view,  I  adhere  to  the  opinion 
expressed  when  I  made  the  order  of  October 
25,  1910,  dismissing  the  appeal  for  want  of 
prosecution,  that  the  appellant  had  con- 
sciously forborne  to  prosecute  the  appeal, 
and  had.  In  effect,  speculated  upon  the  out- 
come of  the  receiver's  efforts  to  realize  up- 
on the  assets  of  the  Shipbuilding  Company. 
The  laches  has  been  such,  I  think,  as  not 
only  to  Justify,  but  to  require,  the  dismissal 
of  the  appeal.  It  would  be  most  unjust  to 
creditors  and  others  interested  in  the  prompt 
winding  up  of  the  affairs  of  Insolvent  com- 
panies If  claimants  whose  claims  are  dis- 
puted and  rejected  by  the  receiver  could 
await  the  outcome  of  the  receiver's  efforts 
to  realize  upon  the  assets  of  the  insolvent 
corporation  before  making  up  their  minds 
whether  to  prosecute  an  appeal  from  his 
decision.  And,  besides,  the  delay  in  the 
present  case  has  been  so  great  as  to  render 
it  highly  probable  that  evidence  has  been  lost 
through  death  of  witnesses  or  failure  of 
their  memories,  and  to  leave  It  by  no  means 
certain  that  the  result  of  a  trial  of  the  dis- 
puted claim,  if  now  held,  would  be  the  same 
as  it  would  have  been  if  the  appeal  had  been 
promptly  brought  to  a  bearing  after  it  was 
taken.  It  ia  true  that  Receiver  Lyon  can- 
not point  to  any  particular  witness  or  piece 
of  evidence  that  has  been  lost  by  the  delay; 
but  this  may  be  because  the  preeent  peti- 
tioner, who  holds  the  claim,  has  made  no 
attempt  to  show  that  it  tias  substantial 
merits,  and  so  Mr.  Lyon  has  had  neither 
occasion  nor  opportunity  to  Investigate  its 
merits. 

Upon  the  whole  I  feel  constrained  to  deny 
the  application  for  a  revocation  of  the  order 
dismissing  th«  appeal,  and  It  will  be  deiied, 
with  costs. 
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POX  ▼.  PBMBBRTON  TP,  BUaLINGTON 
CX)UNTY,  et  al. 

(Snpreme  Oonrt  of  New  Jersey.    Aii(.  18k 
19U.) 

1.  Highways  (I  107*>—lMPBOvBia!NT8— Res- 
olutions oif  Township  Cohmittes— Con- 

BTKUCTION. 

A  resolution  of  a  township  committee,  pro- 
viding that  "bonds  of  the  township  be  issued  for 
the  purpose  of  raising  money  with  which  to  de- 
fray the  cost  of  grading,  macadamizing  and 
gniTeling,  and  the  expenses  incident  thereto,  for 
the  following  public  roads,"  nariiing  them,  and 
providing  that  township  bends  be  issued  in 
amounts  of  $12,500  for  the  first-mentioned  road 
and  expenses  incident  thereto,  construed  in  con- 
nection with  the  petition  for  the  improvements, 
which  requested  that  the  township  be  bonded 
for  $20,000  for  the  construction  of  the  road,  did 
not  show  an  intention  that  all  of  the  cost  of 
the  roads,  before  bids  had  been  asked,  should  be 
limited  by  the  amount  of  the  bonds  issued;  the 
bonds  being  intended  to  be  used  to  defray  the 
expenses  of  the  road  pro  tanto. 

[Gd.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  107.»] 

2L  Towns  (f  48*)— Fiscal  Manaobuent. 

Under  Township  Act  (P.  U  1898,  p.  385)  § 
81,  providing  that  whenever  any  money  comes 
into  the  township  treasury  from  any  source 
other  than  collection  of  taxes  for  the  current 
year,  not  otherwise  applied  to  any  purpose,  it 
may  be  applied  by  the  township  committee  to 
any  purpose  for  which  township  money  may  be 
lawfully  spent,  in  order  to  authorize  the  town- 
ship U>  use  unexpended  money  in  the  township 
treasury  for  a  particular  purpose,  as  to  supple- 
ment a  bond  issue  for  establishing  roads,  the 
moneys  intended  to  be  so  used  must  be  actu- 
ally in  the  treasury  and  unappropriated,  and  it 
must  appear  that  a  certain  amount  is  trans- 
ferred to  the  account  for  which  it  is  to  be  used, 
since  to  convert  indefinite  amounts  from  any 
unexpended  balance  at  will  would  tend  to  sub- 
Vert  the  statutory  policy  of  compelling  munici- 
Eslities  to  keep  dieir  expenditures  within  the 
mits  of  the  appropriations. 
[Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  {  48.*] 

Certiorari  by  Levi  Fox,  prosecutor,  against 
the  Township  of  Pemberton,  In  the  County 
of  Burlington,  and  others,  to  set  aside  a  res- 
olution of  the  township  for  improving  roads, 
accepting  bids  for  road  Improvements  and 
contracting  therefor.  Resolution  and  con- 
tract set  aside. 

James  Mercer  Davis,  for  prosecutor.  V. 
Claude  Palmer  and  Jonathan  H.  Kelsey,  for 
defendants. 

VOORHEES,  J.  On  the  22d  day  of  June, 
1911,  tbe  township  committee  of  the  town- 
ship of  Pemberton,  In  tbe  county  of  Burling- 
ton, passed  a  resolution  accepting  the  bids 
of  Verga  and  Avery  for  the  construction  of 
an  Improved  road  from  Brown's  Mills  to 
Lakehurst,  in  said  township.  Tbe  amount  of 
tbe  bid  for  this  road,  and  tbe  amoimt  of  tbe 
contract  entered  Into,  In  pursuance  of  that 
resolution,  was  $21,044.80.  The  road  was  to 
be  constructed  under  section  17  of  "an  act 
to  provide  for  the  permanent  Improvement 
of  public  roAds  In  this  state"   (Revision  of 


1905,  P.  L.  1905,  p.  94),  and  under  which  the 
state  became  obligated  to  pay  one-third,  mak- 
ing the  obligation  of  the  township  under  that 
contract  $14,029.87.  The  above  resolution,  as 
■wtU  as  the  contract  entered  Into  in  pursu- 
ance of  it,  are  sought  to  be  set  aside  by  the 
prosecutor,  a  taxpayer  of  the  township.  A 
rule  to  show  cause  was  granted,  why  a  writ 
of  certiorari  should  not  issue,  and  now,  by 
agreement  of  the  parties,  this  case  is  to  be 
decided  as  if  the  writ  bad  actually  been  Is- 
sued, and  the  case  had  been  duly  brought  on 
for  hearing  before  a  single  justice,  who  la 
to  decide  the  whole  controversy. 

Two  reasons  have  been  urged  why  the 
resolution  and  contract'  should  be  annulled. 
The  first  Is  that  the  original  resolution  in 
which  the  appropriation  was  voted,  and  tbe 
resolution  to  construct  tbe  road  In  question, 
together  with  two  other  roads,  was  passed, 
limited  tbe  total  cost  to  the  amount  of  a 
certain  bond  Issue,  that  the  amount  for 
which  tbe  township  has  been  obligated  ia  In 
excess  of  such  limited  amount,  and  not  In 
band  to  be  applied;  and,  secondly,  tliat  tbe 
amount  agreed  to  be  expended  by  the  con- 
tract Is  In  excess  of  any  appropriation,  law- 
fully made,  for  that  purpose.  It  will  be 
necessary,  in  ordier  to  understand  the  situa- 
tion, to  recount  the  steps  taken  to  procure 
this  Improvement 

In  1910  a  petition  was  presented  by  more 
than  one-half  of  tbe  property  holders  and 
taxpayers,  asking  that  the  township  issue 
bonds  for  $20,000  for  tbe  construction  of 
three  public  roads  in  the  township,  of  which 
tbe  road  under  consideration  was  one. 
Twelve  thousand  five  hundred  dollars  of  that 
Issue  was  apportioned  to  the  road  In  ques- 
tion, and  in  that  resolution  appears  tbe  fol- 
lowing clause:  "Township  bonds  to  be  for 
$12,500,  for  tbe  first-mentioned  road  and  ex- 
penses thereof  and  Incident  thereto."  And 
In  pursuance  of  that  petition  the  following 
resolution  was  ordered  adopted.  It  was  re- 
solved: "That  bonds  of  the  township  be  Is- 
sued for  the  purpose  of  raising  money  with 
which  to  defray  the  cost  and  expenses  of 
grading,  macadamizing,  telfording  and  grav- 
elling, and  all  expenses  Incident  thereto,  for 
tbe  following  public  roads,"  etc.  Upon  the 
adoption  of  this  resolution,  an  election  was 
held  July  26,  1910,  under  section  84  of  the 
township  act  of  1899  (P.  L.  1899,  p.  407),  as 
amended  1902  (P.  L.  1902,  p.  800),  and  result- 
ed in  an  afSrmatlTe  vote.  Thereafter  the 
bonds  were  authorized  t6  be  Issued  by  tbe 
township  committee.  Tbe  three  roads  men- 
tioned were  also  authorized  to  be  Improved, 
and  bids  were  invited  for  that  purpose. 
They  resulted  in  aggregate  bids  of  $36,153.95. 
Tbe  state  having  accepted  the  roads  to  be 
improved  and  having  agreed  to  pay  one-third 
lessened  tbe  township's  liability  upon  these 
three   bids   to   $24,103.62.     The  bonds   took 
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care  of  |20,000.  Snbscrlptlozts  from  private 
individuals  were  received  by  tlie  township 
committee  to  the  amount  of  $3,150  (Black  v. 
Freeholders,  79  Atl.  888),  leaving  to  be  rais- 
ed In  excess  of  the  bond  Issue  for  the  three 
roads  $053.62.  Taking  up  the  character  of 
the  resolution  of  the  township  committee, 
and  that  upon  which  the  voters  passed  at 
the  election.  It  Is  urged  by  the  prosecutor 
that  this  was  exclusive  of  the  farther  ex- 
pense to  be  Incurred  by  the  township,  and 
limited  the  township  to  an  expenditure  of 
$20,000  only.  Township  Act  1899,  g  83,  subd. 
2,  provides  that  township  bonds  may  be  Is- 
sued for  the  following  purposea:  "To  raise 
money  with  which  to  pay  the  whole  or  a 
part  of. the  cost  of  any  of  the  following  im- 
provements *  •  *  the  grading,  macadam- 
izing and  telfordlzlng  of  roads."  It  there- 
fore appears  that  the  township  committee 
was  at  liberty  to  include  the  whole  or  a  part 
of  the  cost  In  the  issue  of  bonds.  We  are 
therefore  driven  to  the  wording  of  the  reso- 
lution to  see  whether  it  prevented  any  fur- 
ther expenditure  than  the  amount  of  the 
bond  issue.  The  exact  words  are:  "That  the 
bonds  of  the  township  be  issued  for  the  pur- 
pose of  raising  money  with  which  to  defray 
the  coat  and  expenses  of  grading,  macadam- 
izing, telfordlng  and  gravelling,  and  the  ex- 
penses incident  thereto,  for  the  following 
public  roads."  Then  follows  a  description  of 
the  roads,  and  further:  "That  said  township 
bonds  be  Issued  in  amounts  of  $12,500,  for 
the  first  above  mentioned  road,  and  expenses 
thereof  and  Incident  thereto." 

[1]  I  am  inclined  to  think  that  the  resolu- 
tion, read  in  connection  with  the  petition, 
which  asks  that  the  township  be  bonded  for 
$20,000  for  the  construction  of  the  road,  does 
not  display  an  intention  that  all  the  costs  of 
the  roads  at  the  preliminary  stage  before 
bids  had  been  invited  were  Intended  to  be 
limited  by  the  amount  of  the  bond  issue. 
Therefore  I  conclude  that  the  bonds  were 
Issued  to  defray  the  road  expenses  pro  tanto. 

[2]  The  remaining  question  to  be  decided 
is  whether  'the  township  committee  had  a 
right  to  use  any  unexpended  balance  in  the 
treasury  to  supplement  the  subscription  and 
the  bond  issue.  The  following  resolution 
was  adopted  before  the  bids  were  accepted, 
and  the  contracts  authorized:  "Whereas,  the 
amount  subscribed  toward  the  overcharge  in 
the  bids  over  the  money  appropriated  by 
bond  issue  amounts  to  some  over  $3,000  be 
accepted  and  that  the  township  committee 
do,  and  the  same  is  hereby  authorized  and 


ordained,  viz.:  That  enough  mon^  be  con- 
verted from  any  unexpended  balance  In  the 
treasury  of  the  township  and  applied  and 
set  aside  in  a  fnnd  for  the  payment  of  the 
building  of  these  roads,  and  expenses  thereof 
and  incident  thereto."  By  section  31,  Town- 
ship Act  1899,  p.  385,  it  is  provided  that: 
"Whenever  any  money  comes  into  the  hands 
of  the  township  treasurer  from  license  fees, 
arrears  of  taxes,  or  any  source,  other  than 
the  assessment,  levy  and  collection  of  taxes 
for  the  curreht  year,  not  herein  or  otherwise 
applied  to  any  object  or  purpose,  it  may,  at 
any  time,  be  applied  by  the  township  com- 
mittee to  any  purpose  for  which  township 
money  may  be  lawfully  expended,"  Under 
this  section,  the  township  claims  to  have 
acted,  and  while  it  has,  in  the  resolution, 
used  the  term  "unexpended  balance  in  the 
treasury,"  this  same  section  of  the  statute, 
In  the  second  part  thereof,  uses  this  term, 
not  only  in  regard  to  unexpended  money 
raised  by  taxation,  but  also  has  applied  it  to 
license  fees  and  other  moneys  mentioned  In 
the  earlier  part  of  the  section,  and  so  it  may 
be  that  the  township  committee  may  fairly 
be  deemed  to  have  referred  to  moneys  which 
they  had  the  power  to  appropriate  before  the 
close  of  the  fiscal  year.  But  it  will  be  no- 
ticed that  the  township  committee  has  not 
ascertained  or  declared  that  there  are  any 
moneys  in  hand  unappropriated  derived  from 
the  sources  mentioned  in  the  statute  other 
than  from  taxes,  and  not  otherwise  applied, 
nor  have  they  set  aside  any  specific  moneys. 
To  put  into  effect  this  statute  before  the 
close  of  the  fiscal  year,  it  must  affirmatively 
appear  that  at  the  time  of  the  proposed  trans- 
fer such  moneys  intended  to  be  transferred 
are  actually  in  the  treasury  unexpended  and 
unappropriated,  and  that  a  certain  amount 
Is  actually  charged  up  to,  and  transferred 
from  such  moneys  to  the  account  for  whidi 
they  are  proposed  to  be  used.  To  convert 
money  in  uncertain  amount  from  jany  bal- 
ance, whenever  it  may  exist,  at  any  time 
present  or  future,  would  tend  to  subvert  the 
statutory  policy  of  the  state  compelling  mu- 
nicipal bodies  to  keep  their  expenditures 
within  the  limit  of  the  appropriations  by  lax- 
ity and  uncertainty  in  applying  the  provi- 
sions of  the  thirty-first  section.  This  sec- 
tion should  be  strictly  observed. 

The  township  committee,  for  aught  that 
appears,  have  Incurred  by  this  contract  an 
obligation  In  excess  of  the  appropriation,  and 
the  resolution  and  contract  will  therefore  be 
set  aside,  with  costs. 
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(81  N.  J.  L.  72) 

NEW  YORK,  S.  &  W.  B.  CO.  ▼.  MATOE 

AND  ALDERMEN  OF  THE  OITY 

OF  PATERSON. 

(Supieme  Conrt  of  New  Jersey.    Jane  15, 
1911.) 

(SyUabut  by  the  Court.) 
Mttnicipal    Cobpobations    (|    244»)  — Ook- 

IRAOX&— VAUDITT— PBBSCltPTIONS. 

Where  a  contract  narporting  to  be  made 
by  a  city  in  respect  ot  a  matter  concerning 
which  the  city  has  the  power  to  contract  is  sign- 
ed by  the  mayor  and  sealed  with  the  municipal 
seal,  the  contract  will  be  prima  facie  presumed 
to  be  within  the  municfpal  anthority.  This  pre- 
smnption  will  be  rebutted  only  when  it  appears 
that  no  authority  was  given  to  the  mayor  to 
sign  and  affix  the  seal  to  such  contract  by  any 
department  of  the  city  govenunent  upon  which 
rested  the  anthority  to  antborize  the  contract 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  {  67&-683 ;  Dec.  Dig. 
i  m*] 

Appeal  from  District  Court  of  Paterson. 

Action  by  the  New  York,  Susquehanna  & 
Western  Railroad  Company  against  the  May- 
or and  Aldermen  of  the  City  of  Paterson. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

Argued  November  term,  1906,  before  REED, 
BBRQEN,  and  MINTURN,  JJ. 

Collins  &  Corbln,  for  appellant  Edward 
F.  Merrey,  for  respondents. 

REED,  J.  The  action  was  upon  two  con- 
tracts In  the  name  of  the  city  of  Paterson 
of  the  one  part  and  the  New  York,  Susque- 
hanna &  Western  Railroad  Company  of  the 
other  part  In  each  of  these  contracts  the 
railroad  company  gave  a  license  to  the  city 
of  Paterson  to  build  a  sewer  under  the  route 
of  the  railroad  company.  The  contracts  pro- 
vided that  the  railroad  company  should  have 
the  option  to  do  all  the  work  necessary  to 
support  its  tracks  during  the  construction  of 
the  sewer  by  the  city,  and  contracted  that 
the  cost  of  the  work  so  done  t^  the  railroad 
company  should  be  paid  to  ft  by  the  dty. 
The  railroad  company  did  such  work,  the 
amount  and  valuation  of  which  work  was 
proven  at  the  trial,  and  found  by  the  conrt 
to  be  reasonable.  Subsequently  the  court, 
before  whom  the  case  was  tried  without  a 
Jury,  found  a  Judgment  for  the  defendant, 
and  from  this  judgment  the  appeal  is  taken. 

The  plaintiff  offered  in  evidence  two  con- 
tracts purporting  to  be  the  contracts  of  the 
city,  signed  by  the  mayor  of  the  city  and 
attested  by  the  city  clerk.  The  validity  of 
these  contracts  is  attacked  upon  the  ground 
tiiat  the  mayor  had  no  authority  to  execute 
them  on  behalf  of  the  city.  If  the  contracts 
related  to  a  matter  concerning  which  any 
department  of  the  city  government  had  a 
Tight  to  contract,  there  arises  prima  fade 
presumption  that  the  signatures  of  the  may- 
or and  the  seals  of  the  city  were  rightly  at- 
tached to  these  contracts.    Proof  of  the  per- 


formance of  the  terms  of  the  contracts  by 
the  railroad  company  would  present  a  prima 
facie  right  to  recover. 

The  defendants,  however,  insist  that  there 
was  no  action  taken  by  tliat  branch  of  the 
city  government  which  has  ezdusive  control 
of  the  contracts  for  sewers  to  support  the 
act  of  the  mayor  in  signing  and  affixing  the 
city  seal  to  the  contracts.  The, insistence  is 
that  this  sole  and  exclusive  power  resides  in 
the  board  of  aldermen  of  the  city  of  Pater- 
son, and  it  appears  from  the  records  of  that 
board  that  no  action  by  it  was  taken  In  re- 
spect to  the  contracts  in  question.  If  it  be 
true  that  the  sole  power  in  this  respect  is 
vested  in  the  board  of  aldermen,  the  defend- 
ant presents  a  prima  facie  case  of  want  of 
authority  in  the  mayor  to  execute  the  con- 
tracts. By  tlie  old  charter  of  the  city  of 
Paterson  there  was  created  a  department  of 
streets  and  sewers  (P.  L.  1871,  p.  846),  which 
was  invested  with  certain  powers  concerning 
sewers,  and  It  Is  insisted  that  under  this 
power  these  contracts  could  have  been  au- 
thorized, and  it  is  insisted  that  there  is  no 
evidence  to  show  that  this  department  did 
not  authorize  the  execution  of  these  con- 
tracts. 

The  counsel  for  the  defendant  insists,  how- 
ever, that  this  department  was  stripped  of 
all  authority  over  sewers  by  force  of  the  act 
of  1882  (P.  L.  1882,  p.  60),  entitied  "An  act 
to  authorize  dtles  to  construct  sewers  and 
drains,  and  to  provide  for  the  payment  of  the 
cost  thereof."  This  act  has  been  held  a  gen- 
eral act,  and  so  repeals  all  Inconsistent  claus- 
es contained  in  previous  charters.  It  confers 
power  on  the  board  of  aldermen  to  order 
sewers  to  be  built  in  dties,  and  provides  for 
a  petition  to  the  said  board  for  the  construc- 
tion of  sewers,  and  provides  for  the  appoint- 
ments of  commissioners  to  estimate  benefits, 
and  provides  for  the  payment  of  expenses 
of  the  improvement  by  the  Issue  of  certifi- 
cates. That  is  the  scope  of  the  act— to  pro- 
vide for  the  construction,  for  the  assessing 
of  benefits,  and  for  the  payment  of  the  ex- 
penses for  the  sewers.  Now,  the  dty  charter 
of  1871,  in  existence  at  the  time  these  con- 
tracts were  executed,  as  already  remarked, 
provided  for  a  department  of  streets  and 
sewers  charged  with  the  execution  of  pow- 
ers given  to  the  board  of  aldermen,  among 
others  to  construct  in  said  cities  such  sew- 
ers and  drains  as  may  be  necessary  In  any 
streets,  houses,  yards,  and  places  requiring 
drainage,  and  empowering  the  department  to 
employ  and  provide  compensation  for  all 
agents  necessary  for  the  efficient  construc- 
tion of  such  works.  The  power  existing  un- 
der the  charter  so  far  as  concerned  the  ex- 
ecution of  the  work  and  the  employment  of 
agents  does  not  seem  to  be  in  conflict  with 
the  powers  conferred  by  the  act  of  1882. 
So  we  think  that  these  contracts  might  have 
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been  anthorlzed  by  this  department  of  streets 
and  sewers,  and,  tbere  being  no  testimony 
to  show  they  were  not  so  authorized,  the 
prima  facie  presumption  of  regularity  con- 
tained in  the  executed  contracts  conferred  a 
right  upon  the  plaintiff  to  recover.  It  may 
be  remarked  that  the  limitation  upon  the 
power  conferred  upon  the  department  of 
streets  and  sewers  to  enter  Into  contracts, 
namely,  t«  enter  into  contracts  not  In  ex- 
cess of  $500  (see  section  93  of  the  act  of  1871), 
would  not  aftect  these  contracts,  as  they  do 
not  appear  to  have  been  in  excess  of  the  limi- 
tation. 
We  think  the  Judgment  should  be  reversed. 

(82  N.  J.  U  101) 

McAVOY  V.   INHABITANTS  OP  CITY  OF 

TRE3NT0N. 
(Supreme  Court  of  New  Jersey.    July  21, 1911.) 

(Byllaiut  by  the  Court.) 

1.  MnKICIPAL    COBFOBATIORS    (§    203*)— OlTI- 

CEB8— Glebk  of  Steeet  Depabtuent. 
A  clerk  of  the  street  department  Is  one  of 
the  subordinate  officers  whose  appointment  by 
the  council  is  authorized  by  the  charter  of  the 
city  of  Trenton,  but  his  term  of  office  is  for 
one  year  unless  sooner  removed,  and  an  ap- 
pointment for  three  years  Is  beyond  the  power 
of  the  council. 

[Bd.   Note.— For   other  cases,    see   Municipal 
Corporations,  Dec.  Dig.  |  203.*] 

2.  MuniciPAl  OoBPOBATioNS  (J  203*)— OrFi- 
OEBs— Apfointubnt— Delbgation  of  Pow- 
EB  TO  Appoint. 

Where  such  subordinate  office  Is  created  by 
ordinance,  the  incumbent  must  be  selected  and 
appointed  by  tba  common  council,  and  this  is 
a  duty  which  cannot  be  delegated  i»  one  of  the 
city  officials  appointed  by  the  council. 

[E>d.   Note. — For  other  cases,   see  Municipal 
CorporaUons,  Dec.  Dig.  {  203.*] 

&  Municipal  Cobpobations  ({  111*)— Obdi- 

kanceb— coixatebal  attack. 

A  member  of  the  common  council,  duly 
elected,  who.  having  qualified,  Is  recognized  as 
a  member  of  the  council  and  actint;  as  such,  is 
at  least  a  de  facto  officer,  and  an  ordinance  of  in- 
terest to  the  public  cannot  be  successfully  as- 
sailed upon  the  ground  that,  by  reason  of  bis 
nonresidence  in  the  ward  he  represents,  his  of- 
fice has  become  vacant  under  the  terms  of  the 
city  charter,  although  his  vote  was  essential. 

[Bd.    Note.— For   other  cases,   see   Municipal 
Corporations,  Dec  Dig.  |  111.*] 

(Additional  Bt/llabut  hi/  Editorial  Btaff.) 

4.  MtjRiotPAi.  Cobpobations  (|  203*)— Offi- 

OEBS— Natubb  of  Office— "Public  Office." 

The  clerk  of  the  street  department  having 

no  duty  to  perform  other  than   those  directed 

by  the  street  commissioner,  his  appointment  was 

not  to  a  public  office,  but  was  In  the  nature  of 

a  contract  of  employment. 
[Eld.    Note.— For   other   cases,   see   Municipal 

Corporations,  Dec.  Dig.  |  203.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  4821-4931;   vol.  8,  pp.  7736,  7772.] 

K.  Mttmioifai.  Cobpobations  (|  159*)  — Re- 
moval of  OFncE»—CEBTi0BABi— Question 

CONSIDEBBD. 

On  certiorari  to  review  an  ordinance  ter- 
minating the  office  held  by  the  prosecutor,  the 
iefendant  can  raise  the  question  of  the  legality 


of  the  prosecutoi's  appointment  witliont  a  ffi- 
rect  attack  on  the  oidinance  creating  the  office. 
[£}d.   Note.— For  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  159.*] 

Certiorari  prosecuted  by  B.  Brownlee  Mc- 
Avoy  to  the  Inhabitants  of  the  City  of  Tren- 
ton.    Writ  dismissed. 

Argued  June  term,  1911,  before  SWAYZE, 
BERGEN,  and  MINTURN,  JJ. 

Vroom,  Dickinson  &  Scammell,  for  prose- 
cntor.    John  H.  Backes.  for  defendant 

BERGEN,  J.  The  prosecutor  seeks,  by 
this  writ,  to  test  the  validity  of  an  ordinance 
of  the  city  of  Trenton  which  abolishes  a  sub- 
ordinate office  now  held  by  him,  and  he  rests 
his  right  to  the  relief  sought  upon  the  ground 
that  be  was  appointed  by  the  street  commis- 
sioner of  Trenton  "clerk  of  the  street  de- 
partment" on  January  1,  1910,  for  the  term 
of  three  years,  and  his  claim  is  that  the  com- 
mon council  bas  no  right  to  abolish  snch  of- 
ficial position,  or  to  deprive  bini  of  its  bene- 
fits until  the  expiration  of  the  terms  for 
which  he  was  appointed,  and  he  bases  this 
upon  an  ordinance  of  the  city  of  Trenton  ap- 
proved April  23,  1908,  which  antborized  and 
empowered  the  street  commissioner  to  ap- 
point two  assistants  "and  one  clerk  who 
shall  perform  such  duties  as  may  be  required 
of  him  by  the  street  commissioner,  •  •  • 
and  the  terms  of  said  offices  shall  ran  con- 
currently with  the  terms  of  the  street  com- 
missioner." The  evidence  shows  that  Wil- 
liam F.  Burke  was  elected  street  commis- 
sioner in  January,  1910,  and  that  January 
4tb  be  appointed  (jie  prosecutor  "as  clerk  of 
the  street  department"  Tbe  ordinance  nn- 
der  review  is  a  general  one,  establishing  cer- 
tain positions  to  be  filled  by  the  common 
council,  and  repealing  all  Inconsistent  ordi- 
nances,, and,  as  no  such  position  as  clerk  of 
the  street  department  is  provided  for,  the 
ordinance  if  valid  wUl  termluate  lUa  ap- 
pointment 

[4]  The  first  point  urged  by  the  prosecutor 
is  that  he  has  a  contract  with  the  city  for 
three  years,  because  he  is  not  a  public  officer, 
but  an  employe  whose  duties  are  only  admlop 
Istrative,  as  be  has  none  to  perform  other 
than  those  directed  by  the  street  commission- 
er. Assuming  that  the  common  council  had 
the  power  to  create  the  position  and  author- 
ize the  street  commissioner  to  employ  tbe 
prosecutor,  the  appoUitment  was  not  to  a 
public  office,  but  in  the  nature  of  a  contract 
of  employment  In  Cramer  v.  Water  Com'r 
of  New  Brunswick,  67  N.  J.  Law,  478.  31 
Atl.  384,  the  court  in  referring  to  a  saper- 
intendent  of  the  water  department  appoint- 
ed by  tbe  board  of  water  commissioners  un- 
der statutory  authority,  said:  "He  is  an 
employ^  of  the  corporate  body,  and  nothing 
more.  Public  offices  are  in  general.  If  not 
always,  directly  created  by  the  Legislator* 
itself,  the  municipal  authorities  adecting  tbe 
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persona  to  perform  these  functions.  The 
IKMltion  held  by  the  plaintiff  Is  the  creature 
of  the  board  of  commissioners.  It  is  entire- 
ly unknown  to  the  statute,  •  •  •  nor  is 
there  anything  in  the  nature  of  the  employ- 
ment Itself  that  calls  for  the  presence  of  a 
public  functionary.  Every  one  of  its  duties 
can  be  discharged  by  a  private  agent"  An 
architect  employed  by  the  commissioners  to 
build  a  city  hall  and  to  prepare  plans  for  the 
hall  is  not  a  public  o£9cer.  State  v.  Broome, 
61  N.  J.  Law,  115,  38  Atl.  841.  A  keeper  of 
a  reservoir  te  not  Invested  with  any  posi- 
tion of  political  power,  and  is  not  a  public 
officer.  Uffert  v.  Vogt,  65  N.  J.  Law,  377,  47 
Atl.  225.  A  Janitor  of  a  police  station  is  not 
a  public  officer.  Dolan  v.  Orange,  70  N.  J. 
Law,  106,  56  Atl.  190.  We  therefore  are  of 
the  opinion  that  the  prosecutor  was  not  a 
person  holding  an  office  requiring  the  per- 
formance of  a  public  function,  and  subject 
to  the  rule  relating  to  public  officers,  and  the 
next  question  to  be  considered  la  whether 
the  iiower  to  appoint  him  to  the  position  he 
now  claims  to  hold  can  be  delegated  by  the 
common  council  to  the  street  commissioner. 

[t]  The  city  charter  empowers  the  com- 
mon council  to  appoint  certain  officers,  among 
them  being,  by  Act  1900,  p.  415,  a  city  street 
commissioner,  "and  shall  from  time  to  time 
appoint  such  subordinate  officers  as  the  com- 
mon council  deem  necessary  for  the  ordering 
and  governing  of  the  city,  and  the  execution 
of  the  i>owers  and  duties  conferred  and  im- 
posed." P.  h.  1874,  p.  331,  i  17.  Under  thU 
statute  the  common  council  had  power  to 
provide  for  a  clerk  of  the  city  street  commis- 
sioner. If  it  deemed  such  officer  necessary, 
and  by  an  ordinance  passed  April  23,  1908, 
the  street  commissioner  was  empowered  to 
appoint  two  assistants  "and  one  clerk  who 
shall  perform  such  duties  as  may  be  requir- 
ed of  him  by  the  street  commissioner."  The 
term  of  office  of  the  clerk  was  made  to  run 
concurrently  with  the  term  of  the  street  com- 
missioner, which,  as  fixed  by  statute,  was 
three  years.  The  prosecutor  was  appointed 
such  clerk  by  the  commissioner,  and  the  de- 
fendant challenges  his  right  to  the  office,  be- 
cause, as  It  is  Insisted,  he  was  not  legally 
appointed  to  the  office  whidi  he  now  claims 
to  hold,  which  is  the  basis  of  his  right  to 
make  this  contest. 

[S]  That  the  defendant  can  raise  this  point 
without  direct  attack  upon  the  ordinance  un- 
der which  the  prosecutor  was  appointed 
seems  to  be  settled  In  Loper  ▼.  Millvllle,  63 
N.  J.  Law,  362,  21  AtL  668. 

[2]  The  position  of  the  prosecutor  in  this 
proceeding  is  that  he  has  a  contract  with  the 
city  which  will  be  annulled  if  this  ordinance 
la  sustained,  and  therefore,  if  be  has  no 
right  to  the  position,  that  ia.  If  he  is  not  a 
BObordinate  officer  authorized  by  the  char- 
ter, he  Is  not  qualified  to  contest  the  ordi- 
nance. The  charter  provides  tliat  the  com- 
mon council  "shall  by  the  votes  of  a  majority 
•f  all  of  its  members  appoint"  certain  of- 
ficers named,  and  "atudi  subordinate  offitera" 


as  it  shall  deem  necessary.  Under  a  like 
statute  it  was  held  in  Volk  ▼.  Newark,  47 
N.  X  Law,  117,  that  an  ordinance  which 
deprives  the  council  of  the  power  to  appoint 
and  remove  by  a  majority  vote  was  void. 
In  Gouldey  v.  Atlantic  City,  63  N.  J.  Law, 
537,  42  Atl.  8S2,  the  court  said:  "Nor  can 
the  council  by  ordinances  or  otherwise  di- 
vest itself  or  its  successors  of  the  power  and 
the  corresponding  duty  tor  exercise  the  pow- 
er in  substantial  accordance  with  the  pur- 
pose of  the  law."  To  the  same  effect  la 
Cleary  t.  Trenton,  60  N.  X  Law,  331,  13  AtL 
288.  While  the  common  council  may  dele- 
gate to  Ite  agent  or  a  committee  the  power 
to  contract  for  the  purpose  of  carrying  out  an 
object  decided  upon,  the  power  of  appoint- 
ment vested  by  law  in  the  council  cannot 
be  delegated.  So  in  the  present  case  where 
the  power  to  appoint  subordinate  officers  is 
vested  in  the  common  council  it  cannot  dele- 
gate the  selection  of  such  officer  to  another 
officer,  for  no  such  power  is  given  by  law. 
It  may  delegate  duties  of  a  ministerial  or  ad- 
ministrative character,  but  not  a  duty  which 
requires  judgment  and  discretion,  and,  where 
the  common  council  was  authorized  to  employ 
sulteble  archltecte  and  other  persons  to 
accomplish  the  object  permitted,  it  was  held 
that  the  employment  of  the  persona  named 
could  not  be  delegated  to  another  without 
express  legislative  authority.  State  v.  Fat- 
erson,  34  N.  X  Law,  163-168.  The  appoint- 
ment of  subordinate  officers  in  Trenton  is 
vested  in  the  council  and  the  exercise  of 
that  i>ower  requires  their  united  wisdom 
and  experience,  and,  where  this  is  the  case, 
the  common  council  cannot  delegate  that 
power  to  another.  DiU.  Mun.  Corp.  |  96. 
The  provisions  of  the  charter  as  to  time  and 
mode  of  election,  the  appointment,  etc,  must 
be  strictly  observed.  Dill.  Mun.  Corp.  |  207. 
Therefore  the  city  in  this  case  having  by 
ordinance  created  the  subordinate  office,  it 
could  not  delegate  to  the  street  commissioner 
the  power  to  select  the  subordinate  officer. 
That  the  term  "subordinate  officer"  used  in 
the  charter  applies  to  the  office  of  the  pros- 
ecutor as  distinguished  from  employes  who 
serve  without  official  designation,  and  whose 
terms  are  not  provided  for  or  protected  by 
ordinance,  it  seems  to  ua  la  Indisputeble. 
The  prosecutor  being  one  of  the  subordinate 
officers  authorized  by  the  charter,  his  term 
of  office  is  governed  by  it,  and  the  council 
itself,  much  less  its  agent,  could  not  appoint 
for  a  longer  term  than  that  fixed  by  the 
atetute. 

Section  17  of  the  charter  provides  that  all 
the  officers  named,  as  well  as  such  subordinate 
officers  as  the  council  may  deem  necessary, 
shall  hold  their  several  offices  for  one  year, 
unless  sooner  removed ;  and,  while  the  act  of 
1900  (P.  Ii.  p.  415)  provides  for  additional 
officers  and  changes  the  term  of  certein  of- 
ficers named,  it  does  not  refer  to  the  subordi- 
nate o£}cera,  and  aa  to  them  the  manner  of 
appointment  and  terms  of  office  remain  un- 
altered,  and   therefore   when   the   common 
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council  anthorlzed  tli«  street  commlBaloner  to 
appoint  a  cleiic  and  made  his  term  concur- 
rent wltb  tbat  of  the  street  commissioner, 
which  was  three  years,  the  common  council 
had  no  authority  to  appoint  for  a  longer 
period  than  one  year,  and  then  he  was  sub- 
ject to  removal  within  the  year.  The  char- 
ter prevents  one  common  council  from  fast- 
ening upon  Its  successors  for  a  term  of  years 
subordinate  officers,  whose  services  may  be- 
come unnecessary ;  they  are  to  be  appointed, 
when  necessary,  for  one  year  unless  sooner 
removed,  and  this  is  a  wise  provision,  and 
allows  the  common  council  an  opportunity 
to  exercise  economy  in  municipal  affairs 
whenever  the  subordinate  officers  become  too 
numerous  or  salaries  excessive. 

The  result  we  reach  is  that  a  clerk  of  the 
street  department  is  one  of  the  subordinate 
officers  whose  appointment  by  the  council  is 
authorized  by  the  charter  of  the  dty  of 
Trenton;  that  the  term  of  office  is  one  year 
unless  sooner  removed ;  that  under  a  charter 
where  a  subordinate  office  Is  created  by 
ordinance  the  Incumbent  must  be  selected 
or  appointed  by  the  commoH  council;  and 
that  this  is  a  duty  which  cannot  be  delegated 
to  one  of  the  city  officials  appointed  by  the 
council,  and  as  the  prosecutor  was  not  ap- 
pointed by  the  common  council,  but  by  an 
agent  of  the  council  and  for  a  longer  term 
than  the  statute  permits,  he  was  never  legal- 
ly appointed  to  the  office  be  seeks  to  protect 
by  this  writ 

[3]  The  prosecutor  further  urges  that  the 
ordinance  under  review  is  void  because  one 
of  the  members  of  the  council,  Mr.  Wilson, 
who  voted  for  the  ordinance,  and  whose  vote 
was  essential  to  make  a  majority  of  all  the 
members  of  the  council — a  charter  requisite 
for  the  adoption  of  an  ordinance—was  a  non- 
resident of  the  ward  he  was  representing 
in  council.  The  charter  provides  (section  12) 
that  whenever  a  vacancy  shall  occur  in  the 
office  of  a  member  of  the  common  council  by* 
among  other  reasons,  his  ceasing  to  be  an 
inhabitant  of  the  ward  for  which  he  shall 
have  been  elected,  the  common  council  may 
appoint  a  special  election  to  be  held  in  the 
ward  to  "supply  such  vacancy."  Consider- 
able testimony  was  taken  for  the  purpose  of 
showing  that  Mr.  Wilson  was  such  nonresi- 
dent, but  it  clearly  appears  that  he  was  duly 
elected  from  the  ward  he  claims  to  represent, 
that  he  la  recognized  as  a  member  of  the 
council,  and  has  participated  iu  all  of  its 
proceedings  and  business,  and  no  action  has 
been  taken  by  the  council  to  declare  a  va- 
cancy or  to  order  a  special  election  to  fill 
any  such  vacancy.  Under  these  conditions, 
we  are  of  opinion  that  be  was  at  least  a  de 
facto  officer,  and  that  the  ordinance  was 
"one  of  interest  tq  all  the  people"  of  Trenr 
ton,  as  much  so  as  the  ordinance  in  Oliver 
v.  Jersey  City,  63  N.  J.  Law,  634,  44  AtL 
709,  4S  L.  R.  A,  412,  76  Am.  St  Rep.  228, 
which  case  controls  the  present  on  this  point 


The  prosecutor  is  not  entitled  to  the  relief 
sought,  and  therefore  the  writ  will  be  dis- 
missed, with  costs. 

(7»  N.  J.  K.  lOS) 
7ENTN0R  INVESTMENT  &  REALTT  CO. 
V.  RECORD  DEVELOPMENT  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     July  15, 
1911.) 

1.  MoBTOAOEs  ({  810*)— CoNBTBConoN— Re- 
lease  OF  MORTQAOED    PROPERTY. 

A  second  mortgage  provided  tiiat  parts  of 
the  premises  mii^bt  be  released  from  the  mort- 
gage upon  payment  to  the  mortgagee  of  $50  foe 
every  lot  bo  released,  and  all  sums  paid  for  such 
releases  should  be  applied  to  the  mortgage  debt 
and  to  another  prior  mortgage,  and  further  re- 
cited that,  whereas  the  prior  mortgagee  bad 
agreed  to  release  any  lots  from  its  mortgage  for 
$40  for  each  lot  released,  'it  was  thereby  agreed 
that  upon  payment  of  $40  for  each  lot  released 
from  the  first  mortgage  the  second  mortgagee 
would  release  such  lots  for  the  sum  of  $10  a  lot. 
That  sum  multiplied  by  the  total  number  of 
lots  covered  by  the  mortgage  would  amount  to 
less  tlian  the  second  mortgage  debt,  but  the  re- 
lease of  less  than  one-half  of  the  lots  at  $40  a 
lot  would  discharge  the  first  mortgage.  The 
tract  had  been  laid  out  into  streets  and  lots,  and 
the  mortgage  was  executed  to  enable  the  mort- 
gagor to  sell  the  lots  for  building  purposes. 
Held,  that  the  Sfn'eement  for  releases  contem- 
platea  the  execution  of  releases  by  the  second 
mortgagee  for  $10  a  lot  whenever  releases  for  tb« 
same  lots  were  executed  bv  tbe  first  mortgagee 
at  $40  a  lot,  and  that  the  second  mortgagee 
would  be  entitled  to  $50  for  each  lot  released 
after  the  first  mortgage  was  discharged,  though 
the  second  mortgagee  was  not  required  to  ex- 
ecute releases  unless  similar  releases  were  ex- 
ecuted at  the  same  time  by  the  first  mortgagee. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  310.»] 

2.  Covenants  (I  61*)— Covenants  Rohniho 
WITH  Lard  — Mobtoases  —  Aobeembnts  to 
Bblkask. 

The  covenant  for  releases  was  not  per- 
sonal to  the  mortgagor,  but  ran  with  the  land 
for  the  benefit  of  a.  grantee  of  the  mortgagor, 
even  though  it  was  not  expressly  so  stated. 

[Ed.  Note.— For  other  casea,  see  Covenants, 
Dec.  Dig.  I  61.»] 

S.  MoRTSAOEB  (t  90&*)— Reixabs  or  MOKD- 
OAGBo  Pbopbbtt— Time  or  Keli^be. 

Where  a  second  mortgage  contained  a  cove- 
nant to  release  the  mortgaged  lots  from  the  lien 
for  the  benefit  of  the  mortgagor  and  his  gran- 
tees to  enable  him  to  sell  the  mortgaged  prop- 
erty for  building  lots,  the  right  of  his  grantees 
to  releases  for  lots  sold  in  good  faith  before  de- 
foult  continues  after  default  and  even  after  fore- 
closure proceedings  are  begun ;  a  purchaser 
from  the  mortgagor  prior  to  default  being  en- 
titled to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  300.  •] 

4.  Mobtoaoes  Q  306*)— Timb  or  Patuknt— 

Extension. 

First  and  second  mortgagees  could,  as 
against  third-mortgage  bondholdora,  extend  the 
time  of  payment  upon  promises  that  payments 
would  be  made  from  time  to  time  from  the  pro- 
ceeds of  the  sale  of  third-mortgage  bonds,  as 
there  wag  no  engagement  on  the  part  of  tbe 
prior  mortgagees  wat  the  third  mortgagees 
should  share  in  the  lien  of  the  prior  mortgages, 
hi  the  event  of  tbe  sale  of  third-mortgajre 
bonds  in.  amount  less  than  suScicnt  to  dis- 
charge the  p];ior  mortgages. 

[Ed.  Note.— For  other  cavet^sea  Hortgagesb 
Dec.  Dig.  i  306.*] 
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6.  MOBTOAGEB  (J  154*)— RIGHTS  Or  BOND- 
HOLDEBS  —  M18BEFBE8ERTATION8  BT  MOBfl- 
6A00B. 

As  a  rule  bonds  and  the  mortgage  securing 
them  must  be  considered  together,  and  holders 
of  bonds  referring  to  the  mortgage  are  char{|ed 
with  notice  of  its  contents,  and  where  third 
mortgage  bonds  referred  to  the  mortgage,  which, 
in  turn,  referred  to  prior  mortgages,  and  also 
stated  that  a  part  of  the  proceeds  of  such  bonds 
should  be  used  to  pay  for  releases  of  the  liens 
of  the  prior  mortgages  from  lots  covered  by 
them,  wnich  were  to  be  conveyed  to  the  bond- 
holders, and  the  prior  mortgagees  had  no  knowl- 
edge that  the  third  moi^tgage  bonds  were  desig- 
nated "first  mortgage  bonds  or  of  any  misrepre- 
sentations by  the  mortgagor  to  the  third  mort- 
gage bondholders  as  to  the  status  of  the  bonds, 
the  latter  were  not  entitled  to  any  relief  as 
against  the  first  and  second  mortgagees  because 
of  any  misrepresentations  by  the  mortgagor. 

[Ei.  Kote.— For  other  cases,  see  Mortgages, 
Cent  Kg.  {$  344-S53 ;   Dec  Dig.  }  154.«J 

Suit  by  the  Ventnor  Investment  &  Realty 
Company  against  the  Record  Development 
Company  and  others.  In  which  some  of  the 
defendants  file  a  cross-complaint.  Decree  as 
stated. 

Godfrey  &  Godfrey  (H.  Starr  Giddlngs,  of 
cotmsel),  for  complainant  John  S.  West- 
<;ott,  for  Record  Development  Co.  and  re- 
ceiver. Gasklll  ft  Gasklll,  for  Camden  Safe 
Deposit  &  Tmst  Company.  Bourgeois  &  Cou- 
lomb, for  Wade  and  others.  U.  G.  Styron, 
for  Shaw  and  others.  Terry  Parker,  for 
Archibald  Parker'  and  others.  James  M. 
Sheen,  for  Birmlnghatti  and  others;  Morris 
M.  Goison,  for  Gorson  and  others. 

liEAMING,  V.  C.  I  am  convinced  that  the 
flereral  cross-complainants,  wlto  as  purchaa- 
«r8  of  lots  forming  part  of  the  mortgaged 
premises  seek  to  avail  themselves  of  the  b»i- 
efit  of  the  covenant  touching  releases  con- 
tained in  complainant's  mortgage,  are  fsaOt- 
tied  to  the  relief  sought  by  tiiem. 

In  reaching  this  oonclnsion  I  think  it  tm- 
necessary  to  attempt  to  define  any  general 
rule  to  control  cases  of  this  class.  As  it  la 
clearly  within  the  power  of  a  mortgagor  and 
mortgagee  to  covenant  that  releases  may  be 
procured  by  the  vendees  of  the  mortgagor  and 
that  such  releases  may  be  procured  by  pur- 
chasers after  default  in  the  payment  of  the 
mortgage  has  occurred,  it  necessarily  fol- 
lows that  the  result  of  every  controversy  of 
this  nature  must  be  largely  dependent  upon 
the  special  circumstances  of  the  case. 

[1]  In  the  present  case  the  covenant  con- 
tained In  the  mortgage  is  as  follows: 

"It  is  hereby  expressly  agreed  that  por- 
tions of  the  above  described  premises  shall 
and  may  be  released  from  the  operation  of 
this  mortgage  upon  the  payment  to  said  par- 
ty of  the  second  part  the  sum  of  fifty  dollars 
for  each  and  every  lot  so  released;  said  lots 
being  designated  on  a  certain  map  or  plan 
of  said  above  described  premises  entitled 
'Map  of  building  lots  in  Ventnor  City,  N.  J., 
owned   by   Wheelock   Company,   by   B.   D. 


Rlghtmlre,  city  engineer,  Ventnor  City,  N. 
J.,'  which  said  map  Is  duly  filed  in  the  clerk's 
olBce  of  said  Atlantic  county,  or  Intended  so 
to  be. 

"All  sums  paid  for  said  releases  shall  be 
applied  on  account  of  the  aforesaid  debt  of 
forty-one  thousand  three  hundred  dollars, 
and  a  certain  mortgage  owned  by  Camden, 
Atlantic  and  Ventnor  Land  Company  to  se- 
cure the  payment  of  flfty-eight  thousand 
seven  hundred  dollars  and  deducted  there- 
from. 

"Whereas  the  Camden,  Atlantic  and  Ven^ 
nor  Land  Company  holds  a  mortgage  of  fifty- 
eight  thousand  seven  himdred  dollars,  which 
is  a  prior  lien  to  this  mortgage,  and  wher^s 
the  holder  of  said  mortgage  has  agreed  to  re- 
lease any  lot  or  lots  from  the  lien  of  said 
mortgage  at  any  time  for  the  sum  of  forty 
dollars,  for  each  lot  so  released,  it  is  agreed 
that  upon  the  payment  of  the  sum  of  forty 
dollars  for  each  lot  released  from  the  lien  of 
said  first  mortgage  that  the  holder  of  this 
mortgage  will  release  such  lots  for  the  som 
of  ten  dollars  per  lot" 

This  covenant  can  be  adequately  under- 
stood only  when  considered  In  connection 
with  the  circumstances  surrounding  the 
transaction  at  the  time  the  mortgage  was 
executed.  Ten  dollars  per  lot  when  multi- 
plied by  the  total  number  of  lots  covered  by 
the  mortgage  would  amount  to  a  sum  less 
than  the  amount  of  the  mortgage  debt  There 
was,  however,  a  prior  mortgage,  the  holder 
of  which  was  to  receive  f40  per  lot  for  re- 
leases, and  the  release  money  from  less  than 
oae:half  of  the  lots  at  $40  per  lot  would  have 
discharged  the  first  mortgage.  It  la  there- 
fore manifest  that  the  covenant  contemplates 
the  execution  of  releases  by  complainant  for 
$10  per  lot  simultaneously  with  the  execu- 
tion of  releasee  of  the  same  lots  by  the  first 
mortgagee  at  $40  per  lot,  and  that  when  the 
first  mortgage  should  be  discharged,  com- 
plainant would  become  entitled  to  $50  per 
lot  for  each  lot  released.  The  evidence  also 
clearly  discloses  that  complainant's  mort- 
gage was  executed  in  the  manner  stated  for 
the  primary  purpose  of  enabling  the  mort- 
gagor to  make,  sale  of  the  lots  comprising 
the  mortgaged  premises.  The  entire  tract 
was  laid  out  into  streets  and  lots,  and  the 
mortgagor  was  to  embark  upon  the  enter- 
prise of  improving  the  tract  and  procuring 
purchasers  for  the  several  lots,  and  the  cove- 
nant was  manifestly  designed  to  facilitate 
that  work.  Lots  were  accordingly  sold  by 
the  mortgagor  in  great  numbers,  and  releases 
were  from  time  to  time  executed.  For  such 
releases  from  the  two  mortgages  $40  was 
paid  to  the  first  mortgagee  and  $10  to  Com- 
plainant The  releases  executed  by  complain- 
ant were  sometimes  made  to  mortgagor  and 
were  frequently  made  to  mortgagor's  gran- 
tees, and  not  infrequently  to  the  grantees  of 
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the  grantees  of  mortgagor,  aa  will  fully  ap- 
pear by  the  averment  of  the  biU.  [2]  Under 
tbese  drcumstances,  It  Is  Impossible  to  con- 
dude  that  the  covenant  was  regarded  by  the 
parties  as  a  covenant  personal  to  the  mort- 
gagor; on  the  contrary,  it  seems  oitirely 
manifest  that  the  covenant  was  to  facilitate 
sales  and  thus  benefit  the  land,  and  was  so 
intended  and  regarded  by  the  parties  to  it. 
The  benefits  of  such  a  covenant  should  be 
regarded  as  running  with  the  land  and  pass- 
ing with  the  land  to  a  grantee  of  the  mort- 
gagor, even  though  in  the  covenant  it  is  not 
expressly  stated  that  it  is  for  the  benefit  of 
the  assigns  of  the  mortgagor.  I  am  not  pre- 
pared to  say  that  when  a  release  covenant 
can  reasonably  be  said  to  have  been  made 
merely  to  enable  a  mortgagor  to  relieve  a 
portion  of  the  mortgaged  premises  from  the 
lien  of  the  mortgage  by  payment  of  a- sub- 
stantial part  of  the  mortgage  debt,  and  not  to 
facilitate  sales,  such  a  covenant  may  sot  be 
regarded  as  personal  to  the  mortgagor,  and 
not  for  the  benefit  of  grantees  of  part  of  the 
mortgaged  premises;  but  where,  as  here,  it 
is  manifest  that  the  covenant  was  intended 
to  facilitate  the  operations  of  the  mortgagor 
in  selling  lots  to  the  general  public,  I  think 
it  clear  that  the  benefits  of  the  covenant 
should  equitably  inure  to  the  purchasers  of 
the  lota. 

[3]  It  will  also  be  observed  that  the  cove- 
nant in  question  is  not  limited  as  to  time. 
I  thlnlc  It  clear  that,  when  a  covenant  of 
that  nature  and  for  that  purpose  Is  not  re- 
stricted as  to  time,  the  right  to  releases  for 
lots  sold  in  good  faith  prior  to  default  in  re- 
liance by  the  mortgagor  upon  the  covenant 
will  continue  after  default  or  even  after 
foreclosure  proceedings  are  begim.  It  may 
wdl  be  doubted  whether  such  a  covenant 
could  be  properly  bdd  to  contemplate  sales 
made  after  foreclosure  proceedings  had  been 
instituted,  or  even  after  default,  but  I  see  no 
reason  why  redemption  cannot  be  properly 
made  by  a  purchaser  whose  purchase  was 
made  prior  to  default.  I  think  the  views 
here  expressed  may  be  said  to  be  in  harmony 
with  the  decisions  which  have  been  brought 
to  my  attention.  See  Vawter  v.  Crafts,  41 
Minn.  14,  42  N.  W.  483;  Oammel  T.  Goode, 
103  Iowa,  301,  72  N.  W.  531;  lAne  v.  Allen, 
1^  III.  426,  44  N.  E.  831;  Bartlett  Estate 
Co.  V.  Fah-haven  Land  Co.,  49  Wash.  58,  94 
Pac.  900,  15  L.  B.  A.  (N.  S.)  690,  126  Am. 
St.  Rep.  856 ;  Baldwin  v.  Benedict,  111  Iowa, 
741,  82  N.  W.  956;  Pierce  v.  Kneeland,  16 
Wis.  673,  84  Am.  Dec.  726;  Squler  v.  Shep- 
ard,  38  N.  J.  Eq.  331;  Hall  v.  Home  Build- 
ing Co.,  66  N.  J.  Eq.  304,  38  Atl.  447;  Avon- 
by-the-Sea  Co.  t.  Finn,  56  N.  J.  Eq.  805,  41 
Atl.  366;  Am.  Net  &  Twine  Co.  v.  Olthens, 
67  N.  J.  Eq.  589,  41  Atl,  405,  27  Cyc.  pp.  1415, 
1416.  All  Of  the  sales  of  lots  here  in  ques- 
tion were  made  prior  to  the  time  when  the 
mortgage  became  due. 

As  already  stated,  the  covenant  of  release 


contemplates  that  $40  per  lot  shall  be  paid 
to  the  first  mortgagee  at  the  time  releases 
are  exacted  from  complainant  That  part 
of  the  covenant  is  of  importance  to  complain- 
ant, as  it  reduces  the  amount  of  the  prior  in- 
cumbrance. It  necessarily  follows  that  re- 
leases cannot  be  exacted  of  complainant  un- 
less similar  releases  can  at  the  same  time  be 
procured  from  the  first  mortgagee  by  the 
payment  of  the  amount  named. 

Cross-complainants,  Archibald  E.  Parker 
and  Edwlna  A.  Parker,  as  bondholders  under 
a  third  mortgage,  claim  relief  by  reason  of 
alleged  false  representations  and  fraud. 
The  claim  of  these  cross-complainants  cannot 
be  sustained.  The  evidence  fails  to  disclose 
any  misrepresentation  or  fraud  upon  the 
part  of  either  the  Camden  Safe  Deposit  & 
Trust  Company,  third  mortgage  trustee,  or 
the  first  or  second  mortgagees.  If  any  false 
representations  were,  in  fact,  made  to  tbese 
cross-complainants,  they  were  made  by 
agents  of  the  Wheelock  Land  Company.  The 
first  and  second  mortgagees  were  in  no  way 
responsible  for  the  third  mortgage  or  for  tl>e 
manner  in  wUch  the  bonds  which  it  secured 
were  sold.  [4]  It  was  purely  within  their 
privilege  to  extend  the  time  for  the  payment 
of  their  respective  mortgages  upon  the  prom- 
ise that  payments  would  be  made  to  them 
from  time  to  time  from  moneys  to  lie  re- 
ceived by  the  sale  of  the  third  mortgage 
bonds.  The  evidence  wholly  falls  to  disclose 
any  improper  conduct  or  purpose  on  their 
part  The  third  mortgage  trustee  is  also  free 
from  any  imputation  of  misconduct  That 
company  strictly  performed  the  duties  Im- 
posed upon  it  as  trustee  under  the  terms 
of  the  trust  set  forth  in  the  mortgage,  and 
the  duties  there  prescribed  are  proper  duties 
to  be  performed  by  a  mortgage  trustee.  The 
grievance  asserted  by  these  cross-complain- 
ants arises  by  reason  of  their  failure  to  as- 
certain the  terms  of  the  mortgage  whidi  se- 
cured the  bonds  by  them  pturchased.  The  bonds 
which  they  purchased  specifically  referred  to 
the  mortgage  which  secured  them,  and  a  ref- 
erence to  that  mortgage,  as  well  as  a  reference 
to  the  public  records,  would  have  disclosed  the 
existence  of  the  two  prior  mortgagee.  In  the 
mortgage  which  secured  the  bonds  purchas- 
ed by  cross-complainants  it  was  specifically 
set  forth  that  75  per  cent  of  the  proceeds  of 
each  bond  sold  should  be  paid  to  the  trustee 
— ^that  is,  $450  for  each  bond — and  from  that 
amount  $60  should  be  used  to  pay  for  re- 
leases of  the  liens  of  the  two  prior  mortgages 
from  lots  which  were  to  be  conveyed  to  pur- 
chasers of  bonds,  and  the  remainder  paid  to 
the  two  prior  mortgages  equally  from  Ume 
to  time  as  the  fund  reached  $10,000  in 
amount  These  proceeds  from  the  sale  of 
bonds  were,  in  fact  so  applied  by  the  trustee 
in  strict  accordance  with  the  requirements 
of  the  mortgage,  and  the  mortgage  accord- 
ingly affords  a  complete  Justification  to  the 
trustee  for  the  acts  so  performed.  The 
bonds  in  question  were  designated   "First 
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Mortgage  Gold  Bonds,"  but  a  reference  to 
the  mortgage  to  which  the  bonds  refer  dis- 
closes that  the  plan  was  to  devote  75  per 
cent  of  the  proceeds  of  sales  of  bonds  to  the 
discharge  of  the  prior  mortgages  "until  said 
mortgages  are  paid  in  full  and  the  same  are 
cancelled  and  discharged  of  record,  and  this 
mortgage  becomes  thereby  the  first  lien  on 
said  premises."  There  is  no  evidence  of  a 
purpose  ui>on  the  part  of  the  mortgagor  or 
the  trustee  company  to  deceive  purchasers 
of  bonds  by  the  use  of  the  designation  re- 
ferred to.  m  If  misrepresentations  were,  in 
fact,  made  by  ttie  agent  of  mortgagor  to  the 
Parkers,  as  is  claimed,  a  remedy  by  rescission 
and  restitution  is  now  impossible  for  the  pro- 
ceeds have  been  paid  by  the  trustee  to  the 
prior  mortgagees  and  these  mortgagees  are 
in  no  way  responsible  for  any  alleged  mis- 
representations. It  does  not  even  appear 
that  these  prior  mortgagees  knew  that  the 
bonds  were  designated  in  the  manner  stated. 
I  am  unable  to  discern  any  theory  on  which 
relief  can  be  eztraided  to  the  crosa^omplain- 
ants  named.  The  general  rule  is  that  bonds 
and  the  mortgage'  securing  them  must  be 
considered  together,  and  that  all  holders  of 
bonds  which'  refer  to  the  mortgage  which  se- 
cures them  must  take  notice  of  the  contents 
of  such  mortgage.  If  the  claim  here  were 
for  relief  against  the  mortgagor  by  reason  of 
misrepresentations  touching  the  bonds  sold,  I 
am  not  prepared  to  say  ithat  the  claim 
would  be  without  merit,  although  Caylus  v. 
New  York,  etc..  By.  Co.,  10  Hun  (N.  Y.) 
295,  affirmed  in  76  N.  T.  60&,  may  be  regard- 
ed as  an  authority  to  the  contrary. 

The  cross-bill  of  the  Camden  Safe  Deposit 
&  Trust  Company,  as  trustee  under  the  third 
mortgage,  seeks  the  procurement  of  releases 
of  lots  at  the  rate  of  $10  per  lot  from  the 
lien  of  complainant's  mortgage  by  reason  of 
the  payment  of  96,000  made  to  complainant 
pursuant  to  the  terms  of  the  third  mortgage 
already  referred  to.  I  think  it  clear  that 
releases  cannot  be  required  by  reason  of  that 
payment.  Under  the  provisions  of  the  re- 
lease covenant,  complainant  cannot  be  re- 
quired to  release  a  lot  for  $10  unless  $40  are 
at  the  same  time  paid  to  the  first  mortgagee 
for  a  release  of  the  lot  There  was  paid  to 
the  first  mortgagee  of  this  cross-complainant 
but  $5,000.  This  would,  at  most,  make  but 
$1,250  of  the  $5,000  paid  to  complainant  ap- 
plicable to  releases.  But  It  is  entirely  clear 
that  the  payment  of  $5,000  to  complainant 
by  this  cross-complainant  was  in  no  sense 
made  for  the  procurement  of  releases  of 
specific  lots  from  the  lien  of  complainant's 
mortgage.  On  the  contrary,  this  payment 
was  made  pursuant  to  the  stipulation  con- 
tained in  the  third  mortgage.  That  stipula- 
tion created  ^  fund  known  as  the  'Tmprove- 
ment  Account"  to  which  account  $450  were  to 
be  paid  from  the  proceeds  of  sale  of  e&ci. 
third  mortgage  bond.     From  that  fund  $50 


of  the  $450  were  to  be  devoted  to  the  pro- 
curement of  releases,  and  the  remaining  $400 
were  to  be  equally  divided  between  the  first 
and  second  mortgagees  in  reduction  of  their 
respective  mortgages. 

I  will  advise  a  decree  in  accordance  with 
the  views  herein  expressed. 


<7»  N.  J.  B.  en 
GENoNG  V.  HARVEY  et  aL 

(Court  of  Chancery  of  New  Jersey.     July  24: 
1911.) 

Deeds   (§  175*)  —  Building  Bestbictions — 

Bight  to  Enfobce. 

B.  conveyed  to  G.,  by  separate  deeds,  at 
different  times;  two  adjoining  lots,  each  deed 
providing  that  the  lot  covered  by  it  was  con- 
veyed subject  to  the  condition  that  no  building 
should  be  erected  thereon  nearer  td  tlie  street 
line  than  15  feet.  This  restriction  is  not  shown 
to  have  been  part  of  any  general  scheme;  and 
B.  is  not  shown  to  have  had  any  remaining 
lands.  G.,  while  owner  of  both  lots,  gave  a 
mortgage  on  the  lot  first  acquired,  which  did 
not  reimpose  the  restriction ;  and  after  the  giv- 
ing of  the  mortgage,  but  before  its  foreclosure, 
under  which  defendant  acquired  title  to  the 
mortgaged  lot,  complainant  became  the  owner 
of  the  other  lot  under  deed  from  G.  Beld,  that 
B.,  by  conveyance  of  the  second  lot,  having  no 
lands  remaining,  baving  lost  the  right  to  enforce 
in  equity  the  restriction  on  the  first  lot,  G.  by 
reason  of  this  and  because  of  the  uniting  in  her 
of  t^e  ownership  of  the  two  lots  also  lost  it ;  bu 
that,  she  not  having  revived  sucb  right  by  re- 
imi>08ing  such  restriction  in  her  mortgage,  com- 
plainant, who  had  only  such  rights  as  she  had, 
could  not  enforce  it. 

[Ed.  Note.— For.  other  cases,  see  Deeds,  Cent. 
Dig.  i!  545,  548 ;    Dec.  Dig.  §  175.*] 

Suit  by  Alfred  V.  D.  Genong  against  Anna 
li.  Harvey  and  others.    Bill  dismissed. 

Hugh  B.  Beed,  for  complainant  Charles 
H.  Ivlns,  for  defendants. 

STEVENS,  V.  C.  This  case  is  somewhat 
perplexing,  but  on  careful  analysis  the  prop- 
er solution  of  it  does  not  seem  to  be  doubt- 
ful. 

The  bUl  is  filed  to  restrain  the  violation  of 
the  following  covenant,  contained  in  a  deed 
of  Asbury  Park  property  made  by  James  A. 
Bradley  to  Mary  J.  Genung:  "Said  premises 
[a  lot  one  hundred  feet  square  at  the  south- 
east comer  of  Grand  avenue  and  Munroe 
avenue]  are  hereby  conveyed  subject  to  the 
following  conditions:  That  no  house,  cottage 
or  other  building  shall  ever  be  erected  there- 
on nearer  to  the  line  of  said  Munroe  and 
Grand  avenue  than  fifteen  feet"  The  com- 
plainant owns  an  adjoining  lot  on  Munroe 
avenue  to  the  east  of  the  above  lot  which 
was  conveyed,  with  a  similar  covenant  to 
Mary  J.  Genung  five  years  afterwards.  The 
case  is  peculiar  in  the  circumstances  that 
both  complainant  and  defendant  derive  title, 
not  only  from  Mr.  Bradley,  but  also  from 
Mrs.  Genung.  It  is  this  which  differentiates 
it  from  most  of  the  cases  in  our  reports. 


•For  otlier  cases  mc  same  topic  and  Bectlon  NUMBER  in  Deo.  Dls.  &  Am.  Dig.  Key  No.  Seriee  ft  Rap'r  IndezM 
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The  complainant's  chain  of  title  Is  as  fol- 
lows: Mr.  Bradley^  conveyed  to  Mrs.  Qen- 
vng  In  1882.  Mrs.  G«inug  conveyed  to  Frank 
Oenung  In  1883,  and  he  conveyed  to  com- 
plainant In  1895.  The  defendants'  chain  of 
title  is  as  follows:  Bradley  conveyed  to  Mrs. 
Oennng  In  1877.  Mrs.  Oenang  mortgaged  to 
tfie  Mutual  Life  Insurance  Company  in  1888. 
On  foreclosure  of  this  mortgage,  Wooley, 
sheriff,  conveyed  to  Berry,  In  1896.  Berry 
conveyed  to  the  Asbury  Park  Bank  in  the 
same  year.  The  bank  conveyed  to  Stroud, 
who,  In  1906,  conveyed  to  defendant,  Anna  L. 
Harvey. 

The  question  Is  whether  the  complainant 
can  avail  himself  of  the  covenant  made  by 
Genung  to  Bradley  in  1877.  There  was  no 
restrictive  covenant  In  the  mortgage  from 
Genung  to-  the  Insurance  company,  none  In 
the  sherifT's  deed,  none  in  the  deed  from  Ber- 
ry to  the  bank,  and  none  in  the  deed  from 
Stroud  to  defendant  There  was  such  a  cove- 
nant In  the  deed  from  the  banft  to  Stroud. 

In  Leaver  v.  Gorman,  73  N.  J.  Eq.  129,  67 
AtL  111,  I  bad  occasion  to  examine  the  cases, 
and  I  somuted  up  the  result  of  them  as  fol- 
lows: "A  court  of  equity  will  restrain  the 
violation  of  a  covenant  entered  into  by  a 
grantee,  restrictive  of  the  use  of  the  lands 
conveyed,  not  only  against  the  grantee  cove- 
nantor, but  against  all  subsequent  purchas- 
ers having  notice  of  the  covenant,  whether  It 
run  with  the  land  or  not  There  is,  however, 
this  distinction;  The  original  grantor  in  im- 
posing the  covenant  upon  the  grantee  either 
may  or  may  not  bind  himself.  If  he  does  not 
bind  himself,  then  his  grantee,  having  no 
right  of  action  against  him,  cannot  pursue 
any  other  grantee  to  whom  he  may  subse- 
qnently  convey  the  whole  or  a  part  of  the 
remaining  land."  There  is  an  exception  to 
this  rule,  that  a  prior  grantee  cannot  sue  a 
subsequent  where  a  general  scheme  is  prov- 
ed, but  neither  in  that  case  (which  was  an 
Asbury  Park  Case)  nor  in  this  was  any  such 
scheme  shown  to  exist.  The  exception  may 
therefore  be  dismissed  from  view.  In  the 
case  tn  hand  Bradley  conveyed  the  defend- 
ants' lot  first  Had  he  afterwards  conveyed 
the  complainant's  lot  to  any  one  but  Mrs. 
Genung,  the  complainant's  right  to  an  in- 
junction would  have  been  clear.  But  he  did 
not  He  conveyed  both  lots  to  Mrs.  Genung. 
The  situation,  after  these  conveyances,  was 
this:  Bradley  himself  could  in  respect  of  ei- 
ther lot  have  sued  Mrs.  Genung  at  law  for 
any  violation  of  the  covenant  His  right 
thus  to  sue  was  absolute.  But  in  equity  it 
was  subject  to  this  restriction.  He  must 
have  shown,  not  mer^y  technical  violation, 
Init  also  substantial  injury  to  the  land  that 
remained  to  him.  This  phase  of  the  sub- 
ject was  considered  by  Vice  Chancellor  Green 
in  the  elaborate  opinion  which  he  delivered 
in  the  leading  case  of  De  Gray  v.  Monmouth 
Beach  Glob  House  Co.,  50  N.  J.  Bq.  828,  24 


Atl.  388.  I  will  not,  Oierefore,  do  more  than 
state  the  reason  of  the  difference,  which  is 
this:  If  grantor  has  no  remaining  lands,  be 
has  nothing  that  needs  protection  by  injunc- 
tion and  consequently  the  remedy  at  law  is 
adequate. 

Now  Mr.  Bradley,  wboi  In  1877  he  con- 
veyed the  defendants'  lot  to  Mrs.  Genung, 
was  the  owner  of  complainant's  lot  and  no 
doubt  the  owner  of  more  land  on  the  same 
street  So  he  had,  at  that  time  property  to  be 
protected.  It  was  certainly  an  advantage  to 
him  as  such  owner  to  have  been  in  a  position 
to  liave  prevented  Mrs.  Genung  from  build- 
ing up  to  the  street  line  and  so  depriving  Iiis 
property  of  light  and  air  and  perhaps  of 
other  benefits.  But  when  in  1882  he  sold  the 
lot  to  Mrs.  Genung  its  situation  with  respect 
to  light  and  air  ceased  to  concern  him.  He 
could  not  have  come  into  this  court  and  ask- 
ed for  relief  in  respect  of  that  lot  whatever 
might  liave  been  his  right  in  respect  of  any 
other  property  owned  by  him,  if  be  then 
owned  any. 

Then  we  come  to  the  case  of  Mrs.  Genung. 
WhUe  Bradley  remained  the  owner  of  com- 
plainant's lot  Mrs.  Genung  could  not  have 
built  beyond  the  line,  because  she  would 
liave  Injuriously  affected  it  but  wl>en.  In 
1882,  she  became  Its  owner,  she  could  do  as 
she  pleased,  subject  to  her  liability  at  law, 
unless  iiy  doing  so  she  injuriously  affected 
some  other  property  of  Mr.  Bradley.  There 
is  absolutely  no  proof  that  in  1882  or  after- 
wards Mr.  Bradley  had  any  property  that 
would  have  been  injuriously  affected  by  ao 
buUding,  or,  for  that  mattor,  outside  of  com- 
mon  report  any  proof  that  he  was  the  owner 
of  any  othw  property  on  that  street  I  have 
already  said  that  tho-e  is  no  proof  of  any 
general  scheme.  And  so  in  1882  the  situation 
was  this:  Mr.  Bradley  might  have  sued  at 
law  for  a  violation  of  the  covenant,  but  bad 
no  sufficient  Interest  to  sue  in  equity.  Mrs. 
Genung  could  have  built  over  the  line  with- 
out interference  from  this  court  unless  It 
could  be  said  that  as  owner  of  complainant's 
lot  she  might  have  sued  herself  as  owner  of 
defendants'  lot  which  Is  absurd. 

Bradley's  right  having  ceased  and  Mrs. 
Genung  having  no  right  to  sue  herself.  If 
complainant  now  has  any  right  under  the 
covenant  it  must  be  because  it  has  been  in 
some  way  or  other  revived.  Now  there  Is 
absolutely  no  evidence  of  revivor.  On  the 
contrary,  it  appe&rs  that  when  Mrs.  Genung 
mortgaged  defendants'  lot  to  the  insurance 
company,  she  not  only  did  not  reimpose  the 
covenant  for  the  protection  of  the  lot  which 
became  complainant's  lot  but  slie  Inserted 
in  the  mortgage  a  covenant  of  warranty  of 
peaceable  possession.  If  after  having  gives 
the  mortgage  she  had  attempted  to  derogate 
from  her  grant  she  could  not  have  sacceed- 
ed,  but  in  point  of  fact  she  never  did.  She 
made  no  other  conveyance  of  defendants'  lot; 


Digitized  by 


Google 


N.1^ 


OXNUNQ  T.  HAKVBT 


967 


but  permitted  It  to  be  sold  Is  the  foredoenre 
proceedings,  and  the  purchaser  at  the  sale 
acquired  all  the  title  and  interest  that  Mrs. 
Qenung  had  when  she  mortgaged. 

It  la  argued  that  the  mortgage  was  a  mere 
pledge,  that  It  subsisted  as  such  when  Mrs. 
Genung  conveyed  to  complainant's  grantor, 
and  that,  as  he  was  not  made  a  party  to  the 
foreclosure,  his  right  to  the  benefit  of  the 
covenant  was  not  foreclosed.  The  fallacy  of 
the  argument  lies  In  the  assumption  that  the 
right  to  sue  existed  In  Mrs.  Genung  after 
she  had  acquired  title  to  both  lots ;  that,  aft- 
er she  mortgaged,  she  possessed  an  equity  of 
redemption,  not  only  in  the  land,  but  In  the 
covenant  that  would,  had  complainant's  lot 
remained  In  Bradley's  hands,  have  bound  the 
land.  But,  as  I  have  already  shown,  unity 
of  ownership  In  Mrs.  Genung  extinguished 
her  right  to  sue.  She  could  not  tn  her  char- 
acter of  owner  of  the  one  lot  sue  herself  for 
violating  the  covenant  as  owner  of  the  other. 

Complainant  relies  upon  Wtnfleld  v.  Hen- 
nlng,  21  N.  J.  Eq.  188l  The  case  bears  some 
resemblance  to  the  case  In  hand.  There  the 
covenant  was  that  certain  houses  should  be 
set  back  ten  feet  from  the  street  line.  The 
deed  conveyed  four  lots.  The  grantee  erect- 
ed five  houses  upon  them.  He  first  conveyed 
one  of  the  houses  to  a  grantee  through  whom 
complainant  derived  tiUe,  and  then  another 
house  to  a  grantee  through  whom  defendant 
derived  title.  The  defendant  was  restrained 
from  building  over  the  restricted  line.  It 
was  proved  that  the  original  grantor,  Coles, 
was  the  owner  of  other  property  in  the  neigh- 
borhood, for  the  benefit  of  which  the  cove- 
nant appeared  to  have  been  given.  The  Chan- 
cellor said:  "In  a  suit  by  the  grantors  there 
would  be  no  question  but  that  this  stipula- 
tion would  be  enforced  against  any  owner  of 
this  tract  or  any  part  of  it  who  derived  bis 
title  through  this  deed.  •  •  •  Both  par- 
ties are  bound  to  the  grantors  in  the  Coles 
deed  to  keep  this  front  free  from  buildings. 
Bach  is  subject  to  the  easement  over  his  lot 
In  favor  of  those  subsequently  deriving  title 
from  Coles,  and  each  is  equitably  and  Justly 
entitled  to  the  advantage  which  the  observ- 
ance of  this  stipulation  by  bis  neighbor  may 
be  to  htm."  From  a  perusal  of  the  opinion. 
It  is  apparent  that  the  Chancellor  based  the 
equity  of  complainant's  case  upon  the  tact 


that  the  original  grantor  could,  by  reason  of 
his  ownership  of  other  land,  enforce  this 
covmant  against  both  parties.  Here  It  does 
not  appear  that  Mr.  Bradley  has,  or  In  1898 
when  complainant's  grantor  took  title  had, 
any  such  ri^t  It  was  not  the  existence 
merely  of  a  covenant  suable  at  law  that  gave 
the  right,  but  the  fact  that  Coles,  the  cove- 
nantee, as  ,the  owner  of  nearby  property, 
property  that  was  Injurlonsly  affected  by  the 
breach  of  the  covenant,  could  have  relief  in 
equity  for  the  protection  of  that  property. 
The  complainant  was  put  tn  Coles'  shoes. 
As  the  present  case  lacks  this  all-important 
element,  it  is  obvious  that  Winfleld  v.  Hen- 
nlng  Is  not  a  precedent  in  point 

I  may  add  that  in  view  of  the  numerous 
discussions  which  this  Important  subject  has 
Undergone  since  that  case  was  decided  it 
may  be  questionable  whether  the  Chancel-, 
lor's  suggestion  that  the  case  was  one  of  ap- 
parent and  continuous  easement  can  be  agreed 
to.  If  an  owner  has  two  lots,  having  houses 
on  the  same  line  and  sells  one  of  them,  using 
nothing  bat  the  ordinary  language  of  convey- 
ancing, it  could  hardly  be  claimed,  that  there 
has  arisen,  by  implication  from  the  circum- 
stance that  both  houses  stand  on  the  same 
line,  an  apparent  and  oontinuotis  easement 
in  favor  of  either.  I  do  not  see  how  the  ex- 
istence of  a  covenant  held  by  a  third  party 
which  would  liable  that  third  party  to  en- 
join the  owners  from  boilding  beyond  the 
line  to  the  detriment  of  Ills  (the  third  par* 
ty's)  land  could  create  an  easement  in  each 
of  the  two  lots  for  the  beneQt  of  the  other 
lot.  It  seems  to  mo  tliat,  if  it  created  any 
easement  (and  it  has  been  held  that  it  does 
not,  Brewer  v.  Marshall,  19  N.  J.  Bq.  537,  97 
Am.  Dec.  679;  Hayea  v.  Waverly  &  Passaic 
R.  B.  Co.,  61  N.  3.  Eq.  345-349,  27  Atl.  648), 
it  would  be  one  attaching  only  to  the  cove- 
nantee's land.  And  It  is  to  be  remembered 
that  in  cases  of  this  kind  the  right  to  an  in- 
junction is  not  absolute  even  in  the  cove- 
nantee. He  may  lose  his  right  by  conveying 
all  that  he  owns  or  by  allowing  or  encourag- 
ing others  to  violate  the  covenant,  or  the 
character  of  the  neighborhood  may  change. 
I  shall  not  pursue  the  matter  further.  It  is 
enough  to  say  that  the  case  dted  does  not 
applyt  for  the  reason  above  assisned. 

I  think  the  bill  should  be  dismissed. 
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MARDIDN  T.  liBIMBACH  et  ox. 
(Oonrt  of  AppeiOs  of  Maryland.    Feb.  23,  19U.) 

1.  Powns  ({  84*)— SuwioiENCT  oi  Elsscu- 

TION. 

A  deed  bj  a  life  tenant  with  power  to  con- 
Ttf  the  property  "abMlntely"  dnrinr  hii  life, 
which  conveyed  it  "absolutely,"  was  not  inef- 
fectual aa  an  exerdae  of  the  power  because  it 
did  not  expressly  refer  thereto;  the  use  of  the 
word  "absolutely"  showing  tliat  the  power  was 
intended  to  be  exercised. 

[fM.  Note.— For  other  cases^  see  Powem, 
Dec  Dig.  I  34.  •] 

2.  Specific  Pebfobmancb  (i  96*)— SumciEW- 

CT  OI  TiTLB, 

Even  if  a  deed  pursuant  to  a  power  in  the 
grantor  was  insufficient  to  convey  title  because 
not  expressly  referring  to  the  power,  the  detect 
was  cured  where  the  grantee,  was  afterwards 
tendered  such  a  deed,  thereby  removing  the  ob- 
jection, so  that  the  grantee  could  not  resist  a 
suit  for  STtPcifio  performance  on  the  ground 
that  the  title  conveyed  was  not  valid. 

[E5d.  Note.— For  other  cases,  see  Specific  Per^ 
formance.  Cent  Dig.  {|  278-285;  Dec.  Dig.  | 
96.»] 

8.  Dbbds  ({  97*)— GoitruonNQ  Provmiors. 

In  case  of  a  conflict  between  the  granting 
and   habendum  clauses  of   a  deed,    the  former 

Erevails,  but  there  is  no  such  conflict,  unless  the 
abendum  divests  the  estate  granted  and  sub- 
stitutes another. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  270;    Dec  Dig.  I  9T.»] 

4.  Deeds  (|   129*)— Constbuction— L«ii«   BSs- 

TATE— CONFLICI     BETWEEN     GBANTINO     AND 

Habenddv. 

A  deed  conveyed  property  to  a  certain  per- 
•on  for  life,  and,  after  bis  death,  to  two  others 
as  trustees  "to  have  and  to  hold  •  •  •  un- 
to and  to  the  proper  use  and  benefit  of'  the 
grantee  for  his-  natural  life,  reserving  to  him 
however  the  right  during  iife  to  convey  the 
premises  absolutely,  and.  Immediately  after  his 
death,  then  to  such  trustees  who  shall  sell  the 
land,  etc.  Held,  that  the  jrrantine  and  haben- 
dum clauses  of  the  deed  did  not  conflict.  In 
diat  the  granting  clause  created  a  lite  estate, 
while  the  habendum  clauses  enlarged  such  in- 
terest to  a  fee  by  giving  absolute  power  to  con- 
vey, since,  where  property  is  expressly  given 
for  life  with  power  of  disposition  of  the  rever- 
sion, the  power  is  considered  merely  aa  annex- 
ed to  the  life  estate. 

[E)d.  Note. — For  other  cases,  see  Deeds,  Dec 
Dig.  I  129.*] 

B.  Deeds  (8  97*)— Oonfliotino  Parts— Pow- 

IBS— OONFLICT. 

In  case  of  a  conflict  t>etween  a  power  and  a 
trust,  the  power,  being  the  earliest  expression 
in  the  deed,  controlled. 

ITSi.  Note. — For  other  cases,  see  Deeds,  Dec 
Dig.  I  97.*] 
6l  Deeds  (|  83*)— Constructioh— Intent  of 

Parties. 

The  intention  of  the  parties  to  a  deed  as- 
certained from  it  as  a  whole  must  prevail,  nn- 
leea  it  violates  some  principle  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  231,  232:'  Dec  Dig.  §  93.*] 

Appeal  from  Circuit  Court,  Anne  Anmdel 
County;  James  B.  Brashears,  Judge. 

Suit  by  Theodore  Lelmbach  and  wife 
against  Charles  Carroll  Marden.  From  a 
decree  tor  plaintiffs,  defendant  appeals.  Af- 
firmed. 


Argued  before  BOYD,  O.  J^  and  BBIS- 
COE,  PBABCE,  PATTISON,  and  UBNEB, 
JJ. 

Andrew  A.  Savin,  for  appellant  Albert 
B.  Donaldson,  for  appellees. 

UBNER,  J.  In  this  suit  for  the  specific 
performance  of  an  agreement  for  the  sale 
of  land,  t^e  appellant,  who  was  the  pur- 
chaser, objects  to  the  title  offered  upon  the 
ground  that  it  Is  not  good  and  marlietable. 
It  appears  from  the  record  that  the  prop- 
erty contracted  to  be  sold  is  a  lot  of  ground 
containing  six  acres  situated  on  the  Sev- 
ern river,  and  known  as  "Cypress  Point" 
This  was  originally  part  of  a  larger  tract 
devised,  under  the  designation  of  "Piney 
Grove  Farm,"  to  Charles  J.  Stewart  by  the 
will  of  his  mother,  Virginia  Levler,  probat- 
ed in  1885,  and  conveyed  by  the  devisee  to 
Theodore  Leimbacli,  the  vendor  and  appel- 
lee in  this  case,  and  to  Jullane  Lelmbach, 
his  wife,  as  tenants  by  entireties.  On  De- 
cember 17,  1902,  the  grantees  just  named 
Joined  In  a  deed  of  the  property  to  Wil- 
liam Harrison  In  trust  for  the  benefit  of 
Theodore  Lelmbach  for  life  with  power  to 
the  life  tenant  "to  sell,  grant,  convey,  as- 
sign and  dispose  of  said  ground  and  prem- 
ises absolutely,"  and  with  remainder  as  to 
the  property  not  disposed  of  under  the  pow- 
er to  such  person  as  the  beneficiary  for  life 
might  appoint  by  will,  or.  In  default  of 
such  appointment,  to  such  person  as  would 
be  entitled  to  his  lands  under  the  laws  of 
this  state.  Jullane  Lelmbach  died  about 
February  1,  1907,  and  her  surviving  hus- 
band on  March  20th  following  exercised  the 
power  of  disposition  reserved  in  the  last- 
mentioned  deed  by  conveying  all  of  the  land 
it  embraced  to  Mary  K.  McCormick,  an  un- 
married woman,  in  fee  simple.  The  deed 
by  which  this  conveyance  was  accomplished 
expressed  a  consideration  of  $5  and  refer- 
red specifically  to  the  power  under  which 
it  was  executed.  The  grantee  immediately, 
by  a  deed  of  the  same  date  and  reciting  the 
same  nominal  consideration,  reconveyed  the 
property  to  "Theodore  Lelmbach  for  and 
during  his  natural  life  and  after  bis  death 
unto  William  E.  Lelmbach  and  George 
Lelmbach,  trustees  as  hereinafter  mention- 
ed, ♦  *  •  to  have  and  to  hold  •  *  • 
unto  and  to  the  proper  use  and  benefit  of 
the  said  Theodore  Lelmbach,  for  and  dur- 
ing his  natural  life  and  no  longer,  reserv- 
ing, however,  unto  the  said  Theodore  Lelm- 
bach the  right  during  his  life  to  soil,  grant, 
convey,  assign  and  dispose  of  the  said 
ground  and  premises  or  any  part  thereof 
absolutely  •  •  *  and  from  and  immedi- 
ately after  the  decease  of  the  said  Lelm- 
bach, then  unto  William  BL  Lelmbach  and 
George  Lelmbach,  trustees,  who  shall  so 
soon  after  the  decease  of  the  said  Lelmbach 
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as  may  be  practicable  sell"  the  land  con- 
veyed, and  distribute  the  proceeds  among 
the  children  of  the  life  tenant  in  the  man- 
ner prescribed  in  the  deed.  On  August  14, 
1900,  Theodore  Leimbach,  by  a  deed  in 
which  his  second  vife^  Catharine,  joined 
and  which  made  no  reference  to  the  power 
reserved  in  the  last  mentioned  deed,  con- 
veyed the  real  estate  it  described  to  John 
Aul  absolutely  for  a  recited  consideration 
of  $5,  and  received  from  him  an  Immediate 
reconveyance  in  fee  simple  upon  the  same 
expressed  consideration.  Subsequently  Mr. 
Leimbach  entered  into  the  contract  of  sale 
which  Is  sought  to  be  enforced  in  this  suit. 

There  are  two  objections  raised  by  the 
appellant  against  the  title.  The  first  is 
that  in  the  deed  *from  Mary  K.  McCormlck 
to  the  appellee  the  granting  danse  created 
only  a  life  estate  in  his  favor,  with  remain- 
der to  the  trustees  named,  and  that  this  is 
in  conflict  with  and  must  prevail  over  the 
habendum  clause  which  by  conferring  an 
absolute  power  of  disposition  upon  the  life 
tenant  would,  if  operative,  have  the  effect 
of  enlarging  his  interest  to  a  fee-simple  es- 
tate. The  second  objection  is  that,  if  the 
appellee  is  regarded  as  having  acquired  un- 
der the  McCormldc  deed,  a  life  estate  cou- 
pled- with  the  power  to  dispose  of  the  prop- 
erty absolutely  In  his  lifetime,  then  his  deed 
to  Aul  and  the  simultaneous  reconveyance 
to  himself  were  not  sufficient  to  Invest  him 
with  a  fee-simple  title  because  these  trans- 
fers made  no  reference  to  the  power  which 
they  are  claimed  to  have  exercised. 

[1]  The  latter  objection  would  have  to  be 
held  untenable  upon  the  principle  applied 
in  FarlOw  v.  Parlow,  83  Md.  118,  81  Atl. 
837,  and  Rldgely  v.  Cross,  83  Md.  161,  34 
Atl.  469,  it  being  apparent  from  the  con- 
veyance of  the  property  "absolutely"  that 
the  power  was  Intended  to  be  exercised,  and 
that  except  for  such  exercise  the  deed  would 
be  inoperative  to  efTect  its  expressed  pur- 
pose. 

[2]  It  is  unnecessary,  however,  to  discuss 
this  point  because  of  the  fact,  as  shown  by 
the  record,  that  the  appellant  was  tender- 
ed a  deed  in  due  form,  executed  by  the  ax>- 
pellee  and  his  wife,  referring  particularly 
to  the  powers  of  disposition  conferred  upon 
the  appellee  in  both  the  Harrison  and  Mc- 
Cormlck conveyances.  Any  possible  objec- 
tion as  to  the  execution  of  the  power  is 
thus  removed. 

The  other  criticism  of  the  title  proceeds 
upon  the  theory  that  the  power  of  disposi- 
tion must  be  considered  a  part  of  the  ha- 
bendum clause  In  the  McCormlck  deed,  and 
that  It  enlarges  the  life  interest  granted  In 
the  premises  of  the  deed  to  a  fee-simple  es- 
tate. 

[3]  It  is,  of  course,  elementary  that,  where 
there  Is  a  conflict  between  the  granting  and 
habendum  clauses^  the  former  will  prevail. 


Link  V.  McNabb,  111  Md.  641,  T4  Atl.  825; 
Pritchett  V.  Jackson,  103  Md.  698,  63  Atl. 
965;  Marshall  v.  Safe  D^oslt  Co.,  101  Md. 
18.  60  Att  476;  Winter  v.  Gorsuch,  51  Md. 
180;  Zittle  V.  Weller,  63  Md.  190;  Hopper 
V.  Smyser,  90  Md.  384,  45  Atl.  206.  A 
familiar  illustration  of  such  a  repugnancy 
is  where  the  granting  clause  is  in  fee  and 
the  habendum  is  only  for  life.  Winter  v. 
Gorsuch,  supra.  But  there  is  no  such  con- 
flict unless  the  habendum  divests  the  estate 
granted  and  substitutes  another.  Hopper 
V.  Smyser,  supra. 

[4]  In  the  deed  under  consideration  there 
is  no  inconsistency  between  the  clauses  in 
question  as  to  the  estate  intended  to  be  con- 
veyed to  the  appellee.  Each  distinctly  de- 
flnes  it  to  be  an  estate  for  life.  The  power 
of  disposition  annexed  to  it  by  the  later  pro- 
vision does  not  enlarge  It  to  a  fee.  It  is 
"a  well-settled  doctrine  ot  the  law,  sustain- 
ed by  all  the  authorities,  that  where  an  es- 
tate is  given  to  a  person  generally  or  In- 
definitely, with  power  of  disposition,  such 
gift  carries  the  entire  estate,"  but,  "where 
the  property  is  given  expresdy  for  life  and 
a  power  of  disposition  of  the  reversion  is 
annexed,  the  rule  is  different,  and  the  first 
taker  has  but  an  estate  for  life  with  the 
superadded  power."  Welsh  v.  Gist,  101  Md. 
608,  61  Atl.  666;  Benesch  v.  Clark,  48  Md. 
497;  Boberts  v.  Roberts,  102  Md.  147,  62 
Atl.  161,  1  L.  B.  A.  (N.  8.)  782,  111  Am.  St 
B^.  844. 

So  far  as  the  remainda  In  trust  is  con- 
cerned, it  is  granted  in  the  premises  of  the 
deed  to  "trustees  as  hereinafter  mention- 
ed," and  the  separate  clause  defining  the 
trust  Intended  to  be  created  Is  subsequent 
and  subordinate  to  the  provision  vesting  In 
the  life  tenant  a  power  of  disposition. 

[S]  To  the  extent  of  any  inconsistency  be- 
tween the  power  and  the  trust,  the  former, 
as  the  earlier  expression  In  the  deed,  must 
control.  Zittle  v.  Weller,  supra;  Winter  v. 
Gorsuch,  supra. 

[61  It  is  a  cardinal  rule  In  the  construc- 
tion of  deeds  that  "the  Intention  of  the  par- 
ties, to  be  ascertained  from  the  whole  con- 
tents of  the  instrument,  must  prevail  un- 
less it  violates  some  principle  of  law." 
Link  T.  McNabb,  supra;  Second  Unlversallst 
Society  V.  Dugan,  65  Md.  471,  6  AU.  415; 
Zittle  V.  Weller,  supra;  Rldgely  v.  Cross,  su- 
pra. 

In  the  present  case  it  Is  perfectly  clear 
that  the  purpose  of  the  deeds  of  March  20, 
1907,  by  which  the  appellee^  being  seized  of 
a  fee-simple  title  to  the  land,  conveyed  it 
to  a  third  party  for  a  nominal  considera- 
tion and  bad  it  Immediately  reconveyed  to 
himself  upon  the  terms  indicated,  was  to 
invest  himself  with  a  life  estate  and  to, 
create  a  trust  as  to  the  remalader  subject 
to  his  power,  expressly  reserved,  to  iiapoae 
of  the  property  in  his  lifetime.     It  Is  the 
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doty  of  tbe  court  to  gratify  this  manUest 
Intention,  as  we  find  no  role  of  law  to  wUch 
It  Is  opposed. 

Our  conclusion,  therefore,  Is  tliat  tbe  ti- 
tle Involved  In  this  suit  is  free  from  the  ob- 
jections nrged  against  its  validity;  and  tbe 
decree  of  the  court  bdow  requiring  the  spe- 
dflc  performance  of  the  aerreement  of  sale 
will  be  accordingly  affirmed. 

Decree  affirmed,  with  costa 


(US  Md.  1T4) 

NOBMS  T.  OONNBCnOUT  FIHB  INS.  00. 

OF  HARTFORD. 
(Oourt  of  Appeals  of  Maryland.    April  4, 1911.) 

1.  APPEAI.   A.ND    Bbbos    (|   1017*)— Habuless 
Bbbob— RnuNos  ON  Evidence. 

,  Elrrors  in  rulings  on  evidence  are  not  avail- 
able to  reverse  a  judgment  for  defendant,  where 
upon  all  of  the  evidence  plaintiff  was  not  enti- 
tled to  recover. ' 

[Ei,  Note.— For  other  cases,  see  Appeal  and 
Brro^  Cent  Dig.  H  4132-4152;    Dec.  Dig.  § 

2.  iRStJBANCB  ($  823*)— FiBZ  Inburaitob— 
»  FoKTBrrtrBE  Or  Policy— Vaoanot  of  House. 

A  fire  policy  provided  that  it  should  be 
void  if  the  building  described  became  vacant  or 
unoccupied,  and  remained  so  for  10  days.  In- 
sured removed  from  her  dwelling  bouse  to  a  dty 
on  June  18th  with  her. family,  and  did  not  re- 
turn until  July  6th ;  the  house  being  destroyed' 
by  fire  in  the  meantime.  All  or  a  greater  part 
of  nlaintifTa  furniture  was  removed  from  the 
honse,  and  she  and  her  family  resided  in  the 
city  during  such  period,  except,  her  husband, 
who  occasionally  visited  the  place  where .  the 
insured  house  was,  and  insured,  when  she  re- 
turned to  the  neighborhood,  did  not  occupy  it, 
but  lived  with  her  mother.  Held,  that  the  pol- 
icy was  forfeited  nqder  the  provision  against 
vacancy.. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  a  764-7TO;   Dec.  Dig.  {  SSS.*] 

8.  Appeai.  and  Ebbob  (§  1064*)— Habmless 

HBBOB— INBTBUCTIONS. 

While  defendant's  prayer  for  a  directed  ver- 
dict was  informal  for  reciting  that  "it  appears 
by  plaintiff's  own  testimony"  In  referring  to  the 
facts  on  which  the  verdict  was  requested,  such 
informality  was  not  reversible  where  plaintiff 
was  not  entitled  to  recover  on  all  the  evidence. 
[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  1004.*] 

Appeal  from  Baltimore  City  Court;  Tbos. 
Ireland  Elliott,  Jndg& 

Action  by  Lncretla  Norrls  against  the  Con- 
necticut Fire  Insurance  Company  of  Hart- 
ford, Conn.  From  a  Judgment  for  defendant 
on  a  directed  verdict,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BBISCOE,  PEARCE, 
SOHMUCKER,  PATTISON,  and  URNBR,  JJ. 

Robert  W.  Mobray  and  Jtunes  M.  Monroe, 
for  appellant  W.  Calvin  Obestnnt,  for  ap- 
pellee. 

BRISCOE^  1.    The  snit  in  this  case  was 
.  Instituted  by  the  appellant  against  the  ap- 
pellee in  the  Baltimore  city  court-  on  a  con- 
tract of  insurance  against  loss  or  damage  by 


fire.  The  policy  of  Insnrance  Is  dated  Jane 
1,  1909,  and  was  Issued  by  the  appellee  to 
tbe  appellant  to  indemnify  tbe  latter  for  a 
period  of  one  year  against  loss  or  damage 
by  fire  to  an  amount  not  exceeding  $1,700 
on  a  two-story  dwelling  house,  and  additions 
thereto,  occupied  as  a  dw^ling  house,  and 
situate  on  tbe  north  side  of  Deep  creek  near 
Churchton,  in  the  Eighth  district  of  Anne 
Arundel  county,  Md.  The  policy  also  covered 
any  loss  by  fire  on  the  household  furniture 
and  other  articles  situate  therein  to  an 
amount  not  exceeding  |300.  Tbe  duration  of 
the  policy  was  for  tbe  term  of  one  year 
from  its  date;  that  is,  it  was  in  force  and 
covered  any  loss  by  fire  prior  to  tbe  1st  day 
of  June,  1910. 

It  is  averred  In  the  declaration  that  on  tbe 
7th  day  of  July,-1909,  and  while  tbe  policy  was 
in  force,  tbe  dwelling  house  and  the  personal 
property  .covered  by  the  policy  were  totally 
destroyed  by  fire,  and  that  the  loss  and  dam- 
age sustained  by  tbe  plaintiff  on  the  dwell- 
ing house  was  $2,629  and  that  on  the  furni- 
ture and  other  artldes  the  sum  of  $301.  Tbe 
policy  of  insurance  is  what  is  known  as  a 
fire  Insnrance  policy  of  the  New  York  stand- 
ard form,  and  contains  tbe  following  stipu- 
lation against  vacancy  or  unoccnpancy :  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  a  building  herein 
de8cril>ed,  whether  Intended  for  occupancy 
by  o;^er  or  tenant,  be  or  become  vacant  or 
unoccupied  and  so  remain  for  toi  days."  At 
the  trial  of  tbe  case  the  defendant  relied 
upon  three  special  defenses  In  its  pleas  to 
the  suit,  but,  as  the  verdict  was  directed  by 
the  court  below  upon  the  defendant's  third 
plea  to  tbe  seventh  count  of  the  plaintiff's 
declaration,  to  wit,  the  defense  of  vacancy 
and  unoccnpancy  of  the  dwelling  house  at 
the  date  of  the  fire,  and  the  other  pleas  not 
being  Insisted  upon  here.  It  will  only  be  nec- 
essary for  us  to  consider  this  defense  upon 
the  third  plea.  This  plea  is  as  follows:  The 
defendant  says  that  tbe  policy  of  insurance 
sued  on  in  this  case  contained  a  condition 
as  follows:  "This  entire  policy,  unless  oth- 
erwise provided  by  agreement  indorsed  here- 
on or  added  hereto,  shall  be  void  ♦  •  • 
if  a  building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant  be 
or  become  vacant  or  unoccupied  and  so  re- 
main for  ten  days."  .  And  the  defendant  says 
that  tbe  building  described  In  the  policy  of 
insurance  mentioned  in  the  plalntifTs  deda- 
ratlon  was  a  dwelling  house  which  became 
vacant  or  unoccupied  and  so  remained  for 
more  than  10  days  prior  to  its  destruction 
by  fire,  and  said  buUding  was  vacant  or  un- 
occupied at  the  time  of  its  destruction  by 
fire,  whereby  the  whole  policy  was  rendraed 
void,  there  being  no  provision  to  the  con- 
trary by  agreement  indorsed  on  or  added  to 
tbe  policy. 
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Tbe  record  shows  tbat  during  the  progress 
of  the  trial  the  plaintiff  noted  three  excep- 
tions, two  to  the  rulings  of  the  court  upon 
the  evidence  and  one  to  the  granting  of  the 
defendant's  prayer  at  the  conclusion  of  the' 
testimony  withdrawing  tbe  case  from  the 
Jury  and  instrnctlng  a  verdict  for  tbe  de- 
fendant. 

[1J  The  rulings  of  the  court  upon  the  first 
and  second  exceptions  upon  the  evidence,  In 
the  view  we  take  of  the  case,  are  unimport- 
ant, because,  even  If  erroneous,  they  did  not 
prejudtoe  tbe  platntlfl's  case.  There  Is  no 
reversible  error  on  these  exceptions:  Bow- 
man V.  UtUe^  101  Md.  296,  61  AQ.  223,  657, 
1084. 

The  snbstantlal  <|uestlon,  and  the  only  im- 
portant one,  presented  by  tbe  record.  Is 
whether  under  the  pleadings  and  evidence 
the  Jury  were  properly  Instructed  In  accord- 
ance with  the  well-settled  principles  of  law 
applicable  to  this,  character  of  case,  and 
whether  It  was  error  in  the  court  to  have 
withdrawn  the  case  from  the  jury  by  grant- 
ing the  .defendant's  prayer.  Tbe  instruction 
Is  somewhat  unusual,  and  is  as  follows :  "At 
the  request  of  the  deifendant,  the  court  in- 
structs the  Jury  as  follows:  It  appears  by 
the  plaintiff's  own  testimony:  (1)  That  the 
policy  sued  on  contained  a  condition  as  fol- 
lows: 'This  entire  policy,  unless  otherwise 
provided  by  agreement  Indorsed  Ikereon  or 
added  hereto,  shall  be  void  *  *  *  If  the 
building  he^reln  described,  whether,  intended 
for  occupancy  l^  owner  or  tenant,. be  or  be- 
come vacant  or  unoccupied  an^  so  remain 
for  ten  days.'  (2)  Tbat  the  dwelling  house 
Insured  under  the  policy  was  vacant  or  un- 
occupied within  the  meaning  and  proper  con- 
struction of  said  phrase  as  contained  In  said 
policy  at  the  time  of  the  fire  of  July  6,  ld09, 
and  said  house  had  been  and  remained  so  va- 
cant or  unoccupied  for  more  than  10  days 
prior  to  s&ld  fire.  (3)  That  the  defendant 
did  not  consent  to  said  unoccupancy  of  said- 
building  by  agreement  Indorsed  on  or  added 
to  the  policy  or  otherwise.  (4)  That  the 
policy  sued  on  is  an  entire  contract,  which 
was  made  void  as  a  whole  by  the  unoccu- 
pancy of  the  dwelling  house  for  more  than 
10  days,  and  therefore,  under  Ibe  plead- 
ings, the  verdict  of  the  Jury  must  be  for  the 
defendant" 

There  can  be  no  difficulty  as  to  tbe  prin- 
ciples of  law  involved  on  this  appeal,  and  we 
do  not  understand  that  they  are  contested. 

The  effect  of  the  stipulation  clause  as  to 
the  vacancy  and  unoccupancy  of  a  dwelling 
bouse  contained  in  a  policy  of  fire  Insurance, 
like  the  one  in  this  case,  has  been  considered 
and  announced  by  this  court  and  in  other 
Jurisdictions.  In  Agricultural  Co.  ▼.  Hamil- 
ton, 82  Md.  88,  33  Atl.  429,  30  L.  R.  A.  633, 
61  Am.  St  Rep.  457,  it  was  said:  "Obviously 
the  word  mnoccupied,'  as  applied  to  a  dwell- 
ing house  in  a  flre  Insurance  policy,  signifies 
not  used  as  a  residence,  and  consequently 
a  designated  tenement  becomes  unoccupied 
80A^-«1 


when  it  Is  no  longer  used  for  the  accustomed 
and  ordinary  purposes  of  a  dwelling  or  place 
of  abode.  Hence,  no  matter  what  other  use 
it  may  be  devoted  to,  so  long  as  it  ceases  to 
be  a  place  of  actual  libode — a  place  really 
occupied  as  a  residence  or  habitation — it  is 
vacant  or  unoccupied  according  to  the  plain 
Import  of  those  words,  and  according,  too, 
to  the  sense  in  which  they  are  manifestly 
employed  In  the  contract  of  insurance.  It 
Is  not  a  mere  casual  or  occasional'  sleeping 
in  a  house  that  constitutes  an  occupancy  of 
it  The  element  of  a  fixed  abode  is  an  es- 
sential ingredient  of  every  concept  of  occu- 
pancy when  applied  to  a  dwelling  honse;  and 
the  term  'unoccupied'  is  employed  to  express 
the  directly  opposite  condition.  In  Sleeper 
V.  Insurance  Co.,  56  N.  H.  401,  it  was  held, 
when  the  occupant  of  a  dwelling  honse  mores 
out  with  his  family,  taking  part  of  his  fur- 
niture and  all  the  wearing  apparel  of  the 
family  and  makes  the  place  of  his  abode  In 
another  town,  although  he  may  have  ah  In- 
tention of  returning  in  eight  or  ten  months, 
such  dwelling  honse  while  thus  deserted  must 
be  regarded  as  unoccupied ;  that  Is,  vacated, 
according  to  (he  natural  and  ordinarily  re- 
ceived import  of  those  terms.  It  is  the  par- 
tliiular  situation  against  tbe  hazard  of  whldi 
the  defendants  undertook  to  guard  them- 
selves by  an  express  stipulation  and  condi- 
tion inserted  in  the  contract  upon  which  the 
action  Is  founded."  In  BonefSnt  v.  Insurance 
Co.,  76  Mich.  653,  43  N.  W.  682,  It  was  said: 
"Occupancy  Implies  an  actual  use  of  a  house 
as  a  dwelling  place.  The  insurer  bad  a  right, 
by  the  terms  of  the  policy,  to  the  care  and 
supervision  which  was  Involved  In  such  oc- 
cupancy." And  to  the  same  effect  are  -the 
analogous  cases  of  Western  Assurance  t.  Mc- 
Flke,  62  Miss.  743;  Bowman  ▼.  Franklin 
Ins.  Co.,  40  Md.  632;  Knowlton  v.  Patrons' 
Fire  Insurance  Company,  100  Me.  481,  62 
Atl.  289,  2  L.  R.  A.  (N.  S.)  517,  and  cases 
there  considered. 

in  In  this  case  the  dwelling  house  at  tbe 
time  of  the  Issuance  of  the  policy  was  de- 
scribed as  occupied  by  the  owner  as  a  dwell- 
ing, and  the  effect  of  Its  vacancy  and  unoc- 
cupancy under  the  evidence  in  the  case  for 
10  days  or  more  before  the  fire  vras  to  for- 
feit and  avoid  it,  according  to  the  express 
terms  and  language  of  the  policy  itself. 
OPhere  was  no  provision  or  agreement  by  the 
insurance  company  indorsed  on  the  policy  or 
added  thereto  as  required  permitting  a  va- 
cancy or  unoccupancy  of  the  building,  and 
it  Is  undisputed  that  the  honse  was  unoc- 
cupied at  the  time  of  the  fire.  It  appears 
distinctly  from  the  uncontradicted  evidence 
that  tbe  insured  vacated  and  removed  from 
the  dwelling  honse  with  her  family  on  June 
ISth,  and  did  not  return  to  the  county  until 
July  6,  1909,  a  period  of  more  than  10  days 
from  the  date  of  the  flre.  A  house  was  rent- 
ed in  Baltimore  city,  and  a  iMrtlon  If  not  all 
of  the  furniture  and  household  effects  were 
removed  from  the  county  to  the  city.    They 
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purchased  new  and  additional  furniture,  and 
placed  it  in  tbeir  home  in  Baltimore  city. 
The  family  continued  to  reside  there  with  the 
exception  of  the  husband,  who  paid  occasion- 
al visits  to  the  county,  and,  when  the  In- 
sured returned  to  the  county,  she  did  not  oc- 
cupy the  dwelling,  but  remained  with  her 
mother  In  the  neighborhood. 

Conceding,  tlien,  the  truth  of  the  whole 
testimony  upon  the  part  of  the  plaintiff  in 
this  case,  it  would  not,  we  think,  constitute 
an  occupancy  of  the  insured  house  as  a  dwell- 
ing, within  the  meaning  and  terms  of  the 
■ttpulation  contained  in  the  policy,  and  the 
court  below  therefore  committed  no  error 
in  so  declarUiK  in  the  defendant's  granted 
prayer. 

[3]  While  the  form  of  the  defendant's  pray- 
er In  the  expression  that  "it  appears  by  the 
plaintiffs  own  testimony,"  without  referring 
to  aU  the  testimony  of  the  case,  both  the 
.  plaintiff  and  defendant,  may  be  open  to  crit- 
icism, such  error  or  informality  would  not, 
we  think,  be  a  proper  ground  for  a  reyersal, 
because  it  appears  upon  the  whole  proof  the 
plalntifl  was  not  entitled  to  recover.  In 
State  r.  B.  %  O.  R.  R.  Co.,  69  Md.  338,  14 
AtL  685,  688,  this  court  said:  "But  while 
the  court  below  was  in  error  In  granting  the 
prayers,  confining,  as  it  did.  Its  consideration 
to  plaintiff's  proof  only,  such  error  will  not 
authorize  a  reversal  of  the  Judgment,  if  it 
appears  that  upon  the  whole  proof  the  plain- 
tiff was  not  entitled  to  a  verdict"  Newbold 
▼.  BradBtreet,  67  Md.  88,  40  Am.  Rep.  426; 
Bbwman  t.  Little,  101  Md.  273,  61  Aa  223, 
657,  1084.  There  was  no  evidence  offered 
here  by  the  defendant  which  would  in  any 
way  aid  the  plaintiff's  case  on  the  question 
of  the  occupancy  of  the  dwelling  house,  or 
8iq>ply  a  defect  In  the  plalntifTs  proof.  The 
plaintiff's  testimony  upon  this  point  was  not 
contradicted  by  the  other  evidence  in  the 
case.  The  case  of  Pa.  R.  R.  Co.  v.  Cecil,  111 
Md.  288,  7^  Atl.  820,  and  the  cases  there  re- 
ferred to,  are  unlike  this  case.  The  court 
was  there  dealing  with  rejected  prayers,  and 
there  was  evidence  on  the  part  of  the  de- 
fendant tending  to  prove  the  plalntifl's  case. 
While  we  do  not  approve  of  the  form  of  the 
pray»  in  this  case,  we  think,  however,  as  it 
appears  from  the  whole  proof  in  the  record 
that  the  plaintiff  was  not  entitled  to  recov- 
er, the  case  was  properly  withdrawn  from 
the  jury.  The  cases  on  this  question  and  on 
the  proper  form  in  practice  of  a  prayer  when 
an  instruction  is  asked  from  the  court  at 
the  conclusion  of  all  the  testimony  that  takes 
the  case  from  the  consideration  of  the  jury 
are  very  numerous,  and  they  need  not  be 
further  discussed  here.  Mutual  Life  v.  Mul- 
lan,  107  Md.  463,  69  AtL  385;  State  v.  B.  & 
O.  R.  R.  Co.,  69  Md.  339,  14  Att.  685,  688; 
Consolidated  Ry.  Co.  v.  Pierce,  88  Md.  504, 
43  AtL  840;  Pa.  R.  R.  Co.  v.  GecU,  111  Md. 
288,  73  Atl.  820;    Scheffenacker  v.  Hoopes, 


113  Md.  Ill,  77  Atl.  ISO,  29  L.  B.  A.  (N.  S.) 
205. 

Finding  no  reversible  error  in  the  rulings 
of  the  court,  the  Judgmoit  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


(US  Hd.  282) 


WYLIE  V.  KIR8Y. 


(Court  of  Appeals  of  Maryland.    April  4, 1811.) 

L<A:«DI.0Rn    A.VD    I'FNANT   (§    108*)  —  NONPAT- 

MKNT  OF  Rent— FoRFErruBE— iHjnwcTioN. 
Premises  improved  with  a  store  building 
were  leased  at  an  annual  rental  payable  in 
equal  installments  on  the  Ist  day  of  each 
month,  the  lease  providing  that,  upon  the  les- 
see's default  continued  for  15  days,  the  lessor 
should  have  the  right  to  terminate  the  lease 
after  30  days'  written  notice.  Daring  the  term 
of  the  lease  the  building  was  conoemned  by 
the  building  department,  and  the  lessee  paid 
the  reserved  rent,  and  under  an  asreement  for 
reimbursement,  if  the  lessor's  liability  to  re- 
build was  determined  in  a  pending  suit,  the 
lessee  in  1907  erected  a  baildiug  at  a  cost  of 
^22,000,  and,  on  the  determination  of  the  pend- 
ing suit  in  favor  of  the  lessor,  received  no  reim- 
btu-sement  for  the  expenditure.  The  leasee  oper- 
ated a  chain  of  77  stores,  the  rents  for  which 
were  paid  from  his  general  office  in  another 
state  and  reported  to  the  manager  of  the  Balti- 
more store,  and  through  Inadvertence  the  leot 
clerk  failed  to  pay  the  rent  for  December  1, 
1909,  and  through  the  mistake  of  another  cleric 
it  was  reported  to  tlie  Baltimore  store  as  paid, 
and  after  15  daja  tlie  lessor  gave  notice  of  for- 
feiture and  began  an  action  of  ejectment,  refus- 
ing the  lessee^s  immediate  tender  of  all  dues. 
Held,  that  injunction  would  lie  to  relieve  the 
lessee  from  the  threatened  forfeiture  and  dis- 
possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  U  833-335;  Dec.  Dig.  | 
106.»] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;   Henry  Stockbrldge,  Judge. 

Action  for  an  injunction  by  Fred  M.  Klrby, 
trading  as  F.  M.  Klrby  &  Co.,  against  Annie 
E.  O.  Wylie.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  PATTISON,  and  URNER,  JJ. 

Arthur  R.  Padgett  and  John  Philip  HiU, 
for  appellaDt  William  C>  Smith,  for  appel- 
lee. 

CRNER,  J.  This  is  a  suit  in  equity  by  a 
lessee  to  restrain  an  action  of  ejectment  in- 
stituted by  the  lessor  for  the  purpose  of  en- 
forcing the  forfeiture  of  a  lease  for  nonpay- 
ment of  an  installment  of  rent  at  the  time 
stipulated.  The  essential  facts  of  the  case 
are  undisputed.  It  appears  that  Morris  K. 
Wylie  leased  a  lot  of  ground  Improved  with 
a  store  building  on  Lexington  street  in  Bal- 
timore dty,  to  Albert  A.  Brag»  for  a  term 
of  five  years,  beginning  January  1,  1906,  at 
an  annual  rent  of  $4,500,  payable  in  equal 
Installmwits  on  the  1st  day  of  each  month. 
Provision  was  made  in  the  lease  for  its  re- 
newal for  a  further  term  of  five  years  at  the 
option  of  the  lessee  upon  his  giving  a  pre- 
scribed notice.     It  was  also  provided  "that 
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vpoa  defanlt  made  by  tbe  said  lessee  In  the 
performatice  of  any  covenant  or  condition  of 
this  lease  to  be  performed  by  him,  the  said 
lessor  shall  have  the  right  after  the  contin- 
uance of  said  default  for  fifteen  days  to  ter- 
minate this  lease,  and  the  lessee  shall,  if  the 
said  lessor  requires  it,  quit  and  remove  from 
said  leased  premises  inunedlatdy  after  thii^ 
t7  days'  writtoa  notice  from  tbe  said  lessor." 
The  lease  was  assigned  on  ApHl  9,  1002, 
to  the  appellee.  SnbsequeiDtly  the  lessor 
died,  leaving  a  will  by  which  be  devised  tbe 
leased  property  to  bis  widow,  who  is  the 
preaeiBt  appellant  About  tbe  1st  of  May, 
1907,  tbe  building  on  the  premises  was  con- 
demned and  its  removal  ordered  by  tbe  build- 
ing inspector  of  Baltimore  city.  A  contro- 
versy then  arose  between  the  appellant  and 
app^ee  as  to  whose  duty  it  was  to  rebuild 
under  the  terms  of  the  lease.  A  bill  in  equi- 
ty iras  filed  by  the  appellee  on  May  4th  to 
have  the  appellant  required  to  restore  tbe 
building,  and  In  tbe  meantime  be  withheld 
tbe  installment  of  rent  for  that  month.  Aft- 
«  this  default  had  continued  for  15  days, 
tb^  appellant  gave  notice  of  tbe  termination 
of  tbe  tenancy.  On  May  31st  tbe  parties  en- 
tered into  an  agreement  that  the  lease  should 
continue  in  full  force  and  effect,  that  the 
appdlee  should  pay  all  rent  thereby  reserved 
when  and  as  it  became  payable,  including 
tbe  rent  due  May  1st,  and  should  perform 
all  covenants  of  tbe  lessee  In  tbe  same  man- 
ner as  if  the  condemnation  had  not  been 
made,  and  tbe  bnUdlng  had  not  become  un- 
tenantable. It  was  agreed,  also,  that  the  ap- 
pellee should  at  his  own  expense  at  once  re- 
move the  old  building  (which  covered  only 
part  of  tbe  lot),  and  erect  a  substantial  brick 
store  building  covering  the  whole  of  the  lot 
to  cost  not  lees  than  $18,000  nor  more  than 
$25,000,  that  he  should  pay  the  taxes  on  the 
property  to  the  extent  of  any  assessment  in 
excess  of  a  designated  amount  and  keep  the 
building  insured  and  in  repair  during  bis 
toiancy,  and  that  upon  its  termination,  on 
December  31,  1914,  he  should  surrender  the 
premises  to  the  appellant  in  good  order  and 
condition,  ordinary  wear  and  tear  excepted. 
It  was  further  agreed  that  if  it  should  be 
determined  within  tliree  years.  In  the  equity 
suit  instituted  by  tbe  appellee,  that  he  was  en- 
titled to  have  tbe  building  restored  by  tbe  ap- 
pellant, it  should  be  her  duty  on  or  before 
December  31,  1914,  to  pay  to  the  appellee 
without  interest  the  amount  paid  by  him  for 
tbe  reconstruction,  but.  If  the  appellee  should 
fall  within  the  time  designated  to  obtain  a 
decision  In  bis  favor,  he  should  not  be  en- 
titled to  such  reimbursonent  In  pursuance 
of  this  agreem«it  the  appellant  erected  tbe 
pn^Kxied  new  building  at  a  cost  of  about 
$22,000.  It  wa«  later  determined  by  the 
circuit  court  No.  2  of  Baltimore  city  that  the 
leasor  was  not  obliged  to  rebuild,  and  this 
decision  was  afiBrmed  on  appeal  to  this  court 
In  Kirby  t.  Wylie,  106  Md.  501,  70  Atl.  213, 


21  L.  R.  A.  (N.  S.)  129,  129  Am.  St  Bep.  461. 

The  store  operated  by  the  appellee  on  tbe 
leased  premises  was  one  of  77  retail  otter- 
prises  conducted  by  him  In  various  dtlea. 
The  headquarters  of  this  extensive  business 
are  located  at  Wilkesbarre,  Pa.  All  the 
store  buildings  are  held  under  lease,  and  all 
r^its  are  paid  from  the  central  office.  There 
Is  a  clerk  who  has  (diarge  of  all  payments 
for  these  purposes.  It  is  his  duty  to  pre- 
pare checks  for  tbe  rent  have  tbem  signed 
by  the  appellee  or  bis  chief  assistant,  and 
mail  them  to  the  lessees  as  the  installments 
of  rmt  are  about  to  fall  du&  He  reports 
the  items  to  another  clerk,  who  charges  tbem 
to  the  accounts  of  the  respective  stores,  and 
notifies  their  managers  accordingly,  and  also 
reports  tbe  charges  to  the  bookkeeper.  .  Tbe 
latter  MitM«  the  items  on  the  general  ledger. 
In  the  case  of  the  lease  in  questtoh  the  rent 
bad  been  regularly  and  punctually  paid  with- 
out variation,  except  at  the  time  of  tbe  con- 
troversy in  May,  1907,  until  tbe  occurrwice 
of  the  default  which  has  givm  rise  to  the 
present  litigation.  It  was  tbe  custom  to 
make  the  remittance  on  tbe  27tb  of  each 
month,  so  that  It  would  be  received  by  tbe 
appellant  before  the  rent  day.  In  the  pres- 
sure of  business  due  to  tbe  near  approach  of 
tbe  holiday  season,  and  as  tbe  result  of  mere 
Inadvert^ice,  the  rent  clerk  omitted  to  pre- 
pare and  mall  a  check  for  the  rent  falling 
due  on  December  1,  1900.  The  clerk  to  whom 
he  customarily  reported  assumed,  however, 
that  tbe  remittance  had  been  made  as  usual, 
and  charged  up  the  rent  to  the  Baltimore 
store  as  having  been  paid  on  November  27th. 
The  Item  was  then  passed  on  In  regular 
course  to  the  bookkeeper,  who  entered  It  on 
the  general  ledger.  No  Intimation  was  re- 
ceived by  the  appellee  from  any  source  that 
the  December  rent  had  not  been  paid  until 
about  the  18th  or  20th  of  the  month  when 
Mr.  Brager,  the  original  lessee,  called  up  the 
Wilkesbarre  -  office  by  telephone,  and  stated 
that  a  notice  bad  be^  served  on  blm  by  the 
appellant  to  tbe  eftect  that  tbe  rent  had  not 
been  paid,  and  that  the  lease  was  forfeited. 
A  similar  notice  was  served  on  the  Baltimore 
manager.  An  Immediate  tender  of  tbe  rent 
and  interest  was  made  to  the  appellant  but 
she  declined  It  and  brought  the  action  of 
ejectment  which  Is  sought  to  be  restrained  In 
tbe  present  proceeding.  As  indicated  in  her 
testimony,  tbe  appellant  believed  tbe  rent 
reserved  in  tbe  lease  was  inadequate,  and 
she  therefore  did  not  ask  for  the  payment 
when  she  failed  to  receive  the  December  re- 
mittance at  tbe  usual  time,  but  waited  for 
tbe  15  days  to  expire,  after  which  she  might 
terminate  the  lease. 

■The  sole  question  we  are  to  decide  Is 
whether'  under  the  drcnmstances  stated  a 
court  of  equity  has  authority  to  restrain  the 
attempted  forfeiture  of  the  lessee's  estate. 
\  It  is  ai^Hirent  that  the  failure  in  this  case 
to  pay  the  rent  at  tbe  time  prescribed  wan 
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Bot  due  to  ordlnaxy  Indifference  or  neglect 
on  tbe  part  of  tbe  appeUe&  In  the  nnnsnal 
situation  In  which  he  was  placed  with  respect 
to  the  management  of  a  great  number  of 
stores,  It  was  not  practicable  for  him  to  per- 
sonally attend  to  the  remittance  of  all  the 
varlooa  Installments  of  rent  or  to  do  more 
than  provide  the  means  and  agencies  for 
their  r^ular  and  punctual,  payment  The 
failure  to  remit  the  December  rent  to  the 
appellant  occurred  not  only  without  the  .ap- 
pellee's knowledge,  but  contrary  to  his  ex- 
press Instructions.  He  was  kept  In  Ignorance 
of  the  inadvertence  of  one  clerk  in  failing  to 
forward  the  rent  by  the  mistake  of  another 
in  assuming  and  reporting  the  payment  as 
having  been  made  in  the  usual  course  of 
business.  It  Is  quite  evident,  therefore,  that 
the  default  upon  which  the  appellant  relies 
for  the  forfeiture  of  the  lease  was  not  Just- 
ly attributable  to  any  Individual  dereliction 
of  the  lessee,  but  happened  in  spite  of  his 
reasonable  provision  for  the  faithful  and 
punctual  performance  of  his  contractual  duty. 
It  would  be  obviously  and  grossly  inequitable 
to  deprive  him  of  the  benefit  of  his  large 
expenditures  for  permanent  Improvements, 
80  far  in  advance  of  the  expiration .  of  the 
term,  merely  because  of  a  mischance  which 
Involved  oh  his  part  no  element  of  personal 
delinquency.  It  is  an  established  doctrine 
that  equity  will  grant  relief  from  a  forfei- 
ture, where  such  a  condition  is  provided  to 
secure  the  payment  of  money,  as  In  the  case 
of  a  right  of  re-entry  for  the  noni>ayment  of 
rent  at  the  time  designated  in  the  lease. 
Carpenter  v.  Wilson,  100  Md.  22,  59  Atl.  186; 
City  Bank  of  Baltimore  v.  Smith,  3  Gill  & 
J.  280;  Story's  Equity  JTur.  (13th  Ed.)  » 
1314-1316.  In  his  discussion  of  the  subject 
Justice  Story  observes:  "In  reason,  in  con- 
science, in  natural  equity,  there  is  no  ground 
to  say  because  a  man  has  stipulated  for  a 
penalty  in  case  of  his  omission  to  do  a  par- 
ticular act  (the  real  object  of  the  parties  be- 
ing the  performance  of  the  act)  that,  if  he 
omits  to  do  the  act,  he'shall  suffer  an  enor- 
mous loss  wholly  disproportionate  to  the  in- 
Jury  to  the  other  party."  The  principle  is 
thus  stated  in  1  Pomeroy's  Eq.  Jur.  $  453: 
"Where  a  lease  contains  a  condition  that  the 
lessor  may  re-enter  and  put  an  end  to  the 
lessee's  estate,  or  even  that  the  lease  shall 
be  void,  upon  the  lessee's  failure  to  pay  the 
rent  at  the  time  specified,  It  Is  well  settled 
that  a  court  of  equity  will  relieve  the  lessee 
and  set  aside  a  forfeiture  incurred  by  his 
breach  of  the  condition,  whether  the  lessor 
has  or  has  not  entered  and  dispossessed  the 
tenant  This  rule  is  based  upon  the  notion 
that  such  condition  and  forfeiture  are  in- 
toided  merely  as  a  security  for  the  payment 
of  money."  In  2  Taylor  on  Landlord  and 
Tenant,  '{  486,  It  is  said:  "But  courts  of 
equity  are  only  closed  against  the  tenant 
where  the  forfeiture  is  Incurred  by  his  will- 
ful and  culpable  neglect  to  fulfill  the  terms 
of  his  covenant,  and  not  in  cases  where  the . 


omission  hoa  been  occasioned  by  Inevitable 
accident  And  the  general  rule  to  be  applied 
to  all  such  cases  seems  to  be  that  courts  of 
equity  will  relieve  where  the  omission  and 
subsequent  forfeiture  are  the  result  of  mis- 
take or  accident  and  the  injury  and  incon- 
venience arising  from  it  ate  capable  of  com- 
pensation; but,  where  the  transaction  is  will- 
ful, or  the  compensation  impracticably  they 
invariably  refuse  to  Interfere." 

The  cose  at  bar  Is  clearly  an  appropriate 
one  for  the  appUcatlon  of  this  equitable  prin- 
ciple.   There  is  nothing  In  the  lease  or  ia 
the  record  at  large  to  Justify  the  inference 
that  the  condition' of  forfeiture  was  intended 
to  serve  any  other  purpose  tlian  that  of  a 
security  for  the  payment  of  the  rent  at  the 
times  and  in  the  installments  prescribed;  and 
aU    the   compensation    the    appellant   conld 
rightfully  demand  was  promptly  tendered  as 
soon  as  the  appellee  learned  that  the  amount 
due  had  not  in  fact  been  paid.    Daring  the 
penden<>y  of  this  suit  all  the  rent  has  been 
paid  as  it  accrued  and  has  been  rec^ved  by 
the  appellant  under  a  stipulation   tbat  It 
should  not  prejudice  her  efforts  to  «iforc« 
the  forfeiture.     The  appellee  has  done  all 
that  could  reasonably  be  reik^ired  to  make 
amends  tor  the  inadvertence  which  caused 
the  brief  delay  in  'the  December  payment  and 
to  continue  the  discharge  of  his  obligationa 
under  the  lease,  and  a  court  of  equity  will  not 
permit  him  under  the  circumstances  of  tills 
case  to  "be  subjected  to  unJustiflaUe  loss 
without  blame  or  misconduct  on  hia  part" 
Baynard  v.  Norris,  6  Gill  477,  46  Am.  Dec. 
647.    The  appellant  has  relied  upon  the  ex- 
pression in  the  opinion  of  Carpenter  ▼.  WOr- 
son,  supra,  where  the  enforcement  of  a  for- 
feiture was  obviated,  that  "a  very  different 
case  would  be  presented  if  the  landlord  had 
not  for  a  long  time  accepted  the  rent  with- 
out objection  after  it  had  accrued,  and  had 
on  the  first  attempted  payment  of  rent  In  ar- 
rear  refused  It  and  claimed  the  forfeiture." 
This  language  was  used  in  reference  to  the 
fact  that,  although  the  rent  had  been  cus- 
tomarily received  after  the  time  designated 
in  the  agreement,  yet  the  landlord  without 
demand  and  before  the  usual  time  of  payment 
"resorted  to  the  harsh  provisions  of  the  lease 
by  which  he  expected  to  be  able  to  have  tbe 
lease  forfeited  and  the  premises,  with  all  the 
valuable  repairs  and  improvements,  confiscat- 
ed for  his  own  use."     It  was  obviously  not 
intended  by  the  expression  which  the  appel- 
lant has  emphasized  to  qualify  the  general 
principle  announced  in  the  same  opinion  that 
a  court  of  equity  has  power  to  relieve  from 
a  forfeiture  for  the  nonpayment  of  rent  upon 
the  ground  that  the  condition  is  intended  as 
a  mere  security.    The  case  of  Shanfelter  ▼. 
Horner,  81  Md.  621,  32  AtL  184,  which  was 
dted  by  the  appellant  to  the  proposition  tbat 
the  parties  to  a  tenancy  should  l>e  held  by 
the  terms  upon  which  they  have  agreed,  was 
a  suit  at  law  and  not  a  proceeding  in  equity, 
and  It  was  distinctly  stated  by  the  court  ia 


Digitized  by 


Google 


Md9 


WEST  ABMNGKTON.  liAKD  00.  T.  FLANNERT 


966 


tbe  opinion  that  the  lessee  did  not  claim  to 
have  a  valid  excuse  for  not  paying  the  rent 

Upon  the  facta  api)earing  In  this  record  we- 
lutve  no  hesitation  In  affirming  the  decree  of 
the  learned  court  below  restraining  tbe  at- 
tempted forfeiture; 

Decree  affirmed,  with  cotrta. 


(tu  Md.  an 

WEST  ARI/INGTON  LAND  CO.  OF  BAIi- 

TIMORB  COUNTY  v.  BTiAN- 

NSRT  et  al. 

(Court  of  Appeals  of  Maryland.    April  4, 1911.) 

1.  Easkimkts  (i  1*)— Natctbk  or  Riobt. 

An  easement  is  a  restriction  upon  the  rights 
of  property  of  the  owner  of  the  servient  estate. 
[Ed.  Note.— For  other  cases,  see  Elasements, 
Cent  Dig.  I  1;    Dec.  Dig.  {  1.*] 

2l  Eabkmxrts  (i  54*>— Ejttkrt  or  Un. 

The  owner  of  a  dmninant  estate  can  make 
no  alteration  which  will  Increase  the  restric- 
tions on  the  use  of  the  servient  estate. 

[Ed.  Note. — For  other  cases,  see  Basements, 
Cent  Dig.  {  120;  Dec.  Dig.  i  IS*.*] 

8.  EAsiatENTs   (I  B8*)— BxTKNT   or  Eight— 

CONSTBUCTIOW  OF  RESKBVATIOIT. 

Where  a  grantor  gives  his  grantee  a  right 
to  tap  an  exteting  sewer  extending  through  the 
property  granted  and  other  property  of  the 
grantor,  but  reserves  to  himself  the  title  to  the 
sewer  pipe  as  located,  together  with  the  right 
and  privileiee  of  maintaining  such  line  as  a 
•ewer  for  adjacent  lands,  together  with  the 
right  to  enlarge  it  by  means  of  a  larger  pipe 
or  by  the  addition  of  another  parallel  pipe  line, 
should  it  be  required  in  the  future,  and  the 
right  of  ingress  and  egress  over  tbe  property 
along  the  hne  of  pipe  for  the  purpose  of  con- 
struction and  repairs,  the  grantor  not  only  has. 
the  title  to  the  pipe,  but  has  a  reserved  ease- 
ment over  the  line  to  make  all  necessary  repairs 
and  the  rights  necessarily  appurtenant  to  it 
and  the  entry  upon  the  granted  property  and 
the  relaying  of  a  larger  pipe  for  the  oenefit  of 
assignees  of  the  grantor,  who  were  owners  of 
lands  beyond  the  grantor's  land,  is  within  the 
reservation. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  U  117-119;    Dec.  Dig.  {  53.*] 

4.  Injunction  (%  118*)— Action— Pleading- 
Equitable  Grounds  of  Relief. 

A  bill  by  an  owner  of  real  property  to  en- 
Join  his  grantor  and  the  grantor's  assignees 
from  further  trespass  alleged  that  one  of  the 
defendants,  an  assignee  of  plaintiff's  grantor, 
had  entered  upon  the  property  and  taken  up  a 
15-incb  sewer  pipe  for  a  distance  of  about  60 
feet  and  laid  in  its  place  an  18-inch  pipe,  and 
left  upon  the  property  an  open  connection  to 
the  pipe  line  in  which  he  bnllt  a  brick  wall,  and 
that  the  other  defendants  were  laying  pipe  to 
carry  sewage  from  tracts  of  land  beine  develop- 
ed beyond  the  land  of  the  grantor  adjacent  to 
snrh  property  so  as  to  increase  the  easement 
reserved  to  the  plaintiff's  grantor,  and  that  the 
trespass  upon  plaintiff's  property  was  not  sus- 
ceptible of  adequate  compensation  at  law,  and 
would  cause  irreparable  damage  unless  restrain- 
ed. Held,  that  under  the  settled  rule  that,  if 
trespass  to  real  property  be  temporary  and  ade- 
quate compensation  can  be  obtained  at  law, 
equity  will  not  interpose,  the  averments  were 
indefinite  as  to  the  remedy  at  law,  and  were  in- 
■nfficient  to  show  equitable  grounds  warranting 
an  injunction;  the  mere  allegation  of  irrepara- 
ble damage  not  being  sufficient  without  stating 


facts  which  would  satisfy  the  court  that  sncb 
apprehension  was  well  founded. 

[Ei.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  |  228;    Dec.  Dig.  i  118.*] 

Appeal  from  Circuit  Court,  Baltimore 
County;    Frank  I.   Duncan,  Jndge. 

Bill  for  injunction  by  tbe  West  Arlington 
Land  Company  of  Baltimore  County  against 
Thomas  J.  Flannery  and  others.  Bill  dis- 
missed, and  plaintiff  appeals.  Affirmed. 
-  Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  and  URN- 
BR,  JJ. 

Samuel  B.  Pentz,  for  appellant  James  F. 
Thrift  and  Richard  B.  Tlppett,  for  appellees. 

BRISCOE,  J.  This  Is  an  appeal  from  an 
order  of  the  drcait  court  for  Baltimore 
county  in  equity,  passed  on  the  23d  day  of 
August  1910,  sustaining  a  demurrer  to  a 
bill  in  equity,  for  an  Injunction,  and  dis- 
missing the  plaintiff's  bill. 

The  questions  of  law  presented  on  the 
record  are  free  from  difficulty,  and  arise 
upon  tbe  following  state  of  facts:  On  the 
9th  day  of  July,  1909,  tbe  appellant  the 
West  Arlington  Land  Company,  Incorpor- 
ated, of  Baltimore  County,  purchased  of  one 
of  tile  appellees;  tbe  West  Arlington  Im- 
provement Company,  a  I)ody  corporate  of 
Baltimore  city,  a  lot  of  ground  situate  and 
lying  In  tbe  Third  election  district  of  Bal- 
timore county,  containing  48.91  acres  of 
land,  more  or  less,  and  Immediately  adjacent 
to  West  Arlington.  This  lot  of  ground  was 
sub'sequently  laid  off  into  building  lots, 
and  platted  for  descriptive  purposes.  A 
copy  of  the  plat  was  filed  among  the  plat 
records  of  Baltimore  county,  and  is  filed  as 
an  exhibit  In  the  case.  By  tbe  deed  convey- 
ing the  property,  It  being  only  a  part  of 
tbe  tract  of  land  owned  by  the  appellee 
company,  tbe  grantor  in  the  deed  expressly 
retained  and  reserved  the  title  to  a  sewer 
pipe,  which  had  been  laid  and  constructed, 
for  tbe  purpose  of  a  sewer  or  drain  for 
West  Arlington,  with  other  rights  and  privi- 
leges stated  In  tbe  deed.  This  sewer  pipe 
extended  through  the  granted  property, 
through  the  other  property  of  the  grantor, 
and  crossing  the  property  owned  and  con- 
trolled by  Mt  Hope  Retreat,  adjoining  there- 
to. The  covenants  a'nd  reservations  con- 
tained in  tbe  deed  will  be  here  set  out  as 
they  appear  from  the  deed  itself,  wlilcb  Is 
filed  as  an  exhibit  In  tbe  case.  They  are 
as  follows: 

"Tbe  West  Arlington  Improvement  Com- 
pany of  Baltimore  City  reserves  to  Itself, 
its  successors  and  assigns,  the  titie  to  a 
sewer  pipe  as  the  same  is  now  located  and 
constructed,  extending  through  the  proper- 
ty, together  with  the  right  and  privilege  of 
maintaining  and  operating  at  all  times  said 
pipe  line  as  a  sewer  or  drain  for  West  Ar- 
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llngton,  together  with  the  right  to  enlarge 
the  same  by  means  of  a  larger  pipe  or  by  the 
addition  of  another  pipe  line  laid  parallel 
thereto  shoald  the  capacity  of  the  present 
pipe  prove  Insnfflclent  In  the  future,  and 
the  right  at  all  times  of  ingress  and  egress 
oyer  said  property,  along  the  line  of  sfild 
pipe  for  the  pnrpoae  of  making  all  neces- 
sary repairs  and  doing  all  necessary  con- 
struction work  to  said  pipe  line. 

"And  the  West  Arlington  Land  Company, 
Incorporated,  of  Baltimore  County,  its  suc- 
cessors and  assigns,  hereby  coyenants  that 
it  will  reserve  to  the  West  Arlington  Im- 
provement Company  in  all  Its  deeds  the 
rights  and  privileges  above  mentioned  with 
reference  to  the  right  of  Ingress  and  egress 
over  said  property  for  the  purpose  of  mak- 
ing repairs  to  said  pipe  line  as  aforesaid. 

"And  the  said  the  West  Arlington  Land 
Company,  Incorporated,  of  Baltimore  Coun- 
ty, its  successors  and  assigns,  are  hereby 
granted  the  right  and  privilege  at  all  times 
at  Its  own  expense  to  enter  or  tap  said 
sewer  pipe  and  to  connect  the  same  with 
the  sewer  pipes  from  the  houses  to  be  here- 
after erected  upon  said  property  so  as  to 
provide  the  same  with  a  sanitary  sewerage 
system,  but  no  storm  or  surface  water  shall 
be  permitted  to  enter  or  pass  through  said 
pipe,  the  same  to  be  used  only  as  a  drain 
for  sewerage.  And,  in  case  it  becomes  nec- 
essary to  enlarge  said  pipe  line  by  means  of 
a  larger  pipe  or  by  the  addition  of  another 
pipe  laid  parallel  thereto  In  the  future,  the 
said  the  West  Arlington  Land  Company 
agrees  to  bear  one-half  of  the  total  cost 
thereof." 

The  gravamen  of  the  complaint,  as  diarg- 
ed  in  the  bill,  is:  First  Tbat  since  the  exe- 
cution of  this  deed  the  appellee  company  of 
Baltimore  city  has  sold  certain  sewerage 
rights  In  the  pipe  to  parties,  altogether 
foreign  to  the  covenants  and  agreements, 
mentioned  in  the  deed,  and  that  two  of  the 
defendants  have  purchased  the  right  to  lay 
a  lO-lnch  sewer  pipe  across  the  land  of  the 
appellee,  the  West  Arlington  Improvement 
Company,  so  that  it  will  connect  the  plain- 
tiff's property  with  the  sewer  pipe  there 
constructed.  Secondly.  The  bill  charges  that 
on  Saturday,  July  16,  1910,  Thomas  J.  Flan- 
nery,  one  of  the  defendants  herein,  and  who 
Is  prominently  identified  with  the  Garrison 
Lumber  &  Supply  Company,  entered  upon 
the  property  without  their  consent  and  under 
its  protest,  and  with  a  large  force  of  m^ 
tore  up  the  15-inch  sewer  pipe  on  its  prop- 
erty for  a  distance  of  about  60  feet  and 
laid  in  Its  stead  an  18-inch  pipe,  and  leaving 
upon  the  property  an  open  connection  in 
the  pipe  line,  in  which  he  built  up  a  large 
brick  wall,  and  leaving  on  the  property  a 
T-plpe  with  a  10-lnch  opening  to  liable  the 
defendants  herein,  at  their  pleasure,  to  con- 
nect up  with  the  sewer  of  10  Inches  to  be 
brought  over  the  lands  of  the  appellee  im- 


provement company.  Thirdly.  It  is  averred 
that  the  Garrison  Lumber  &  Supply  Com- 
•pany,  Mortimer  W.  West,  and  Thomas  J. 
Flannery,  defoidants,  are  laying  the  pipe 
for  the  purpose  of  carrying  sewage  mat- 
ter from  tracts  of  land  now  being  developed 
east  of  West  Arlington,  upon  wtilch  property 
many  hundreds  of  houses  are  now  bdng 
erected,  and  from  which  the  sewage  will  be 
diverted  to  and  across  the  plaintiff's  prop- 
erty, which  wm  do  Irreparable  Injury  to  the 
plaintiff's  property  rights,  and  so  Increase 
the  easement  now  enjoyed  by  the  Improve- 
ment Company  of  Baltimore  City  as  to  make 
the  plaintiff's  ptoperty  valueless.  Fourthly. 
It  is  alleged  that  the  easement  reserved  by 
the  grantors  was  to  Convey  sewage  from 
West  Arlington  property  which  property  lies 
between  the  southwestern  side  of  Beisters- 
town  pike  and  the  northeastern  side  of 
Buck's  lane,  as  per  plat  filed  herewith  and 
marked  "Complainant's  Exhibit  No.  3." 
The  bill  then  charges  that  the  wrong  done 
and  being  done  upon  the  plaintiffs  prop- 
erty is  not  susceptible  of  adequate  com- 
pensation in  the  ordinary  course  of  law,  bot 
wUl  cause  Irr^arable  damage  thereto  ttn- 
lesB  the  West  Arlington  Improvement  Com- 
pany of  Baltimore  City,  the  Garrison  Lum- 
ber &  Supply  Company,  Thomas  J.  Flan- 
nery, Mortimer  W.  West,  defendants,  are 
restrained  therefrom  by  this  court  The 
specific  relief  asked  by  the  bill  Is  for  an 
Injunction  to  restrain  further  trespassing 
and  further  damage  to  the  plaintiff's  prop- 
erty, also  to  enjoin  and  prohibit  the  defend- 
ants from  diverting  sewage  matter  from  oth- 
er suburban  developments  beyond  West  Ar- 
lington  across  the  plaintiff's  proi>ert7. 

On  the  16th  day  of  August,  1910,  the  de- 
fendants demurred  to  the  bill,  and  filed  the 
following  reasons  as  grounds  of  demurrer: 
(1)  That  the  allegations  of  the  plalnUff's  bill 
are  vague  and  Indefinite,  and  do  not  fairly 
apprise  the  defendants  or  the  court  of  the 
facts  upon  which  the  plaintiff  relies  for  re- 
lief in  equity,  and  which  the  defendants 
are  asked  to  answer.  (2)  That  upon  the 
face  of  the  blU  and  the  deed  filed  by  the 
plaintiff  as  Exhibit  No.  1  it  does  not  show 
that  it  has  any  title  to  the  pipe  mentioned 
in  the  deed  and  described  therein,  and  the 
plaintiff  has  no  standing  therefore  to  ask 
for  the  relief  prayed  in  this  court  (3)  Be- 
cause it  is  evident  from  the  statements  In  the 
bill  that  the  plaintiff  has  ample  remedy  at 
law.  (4)  That  the  plaintiff  has  not  stated  in 
his  blU  such  a  case  as  entitles  him  to  any 
relief  in  equity  against  the  defendants.  The 
theory  ot  the  plaintifTs  case  upon  the  plead- 
ings, Is  this:  That  the  defendant  the  im- 
provement company  reserved  only  an  ease- 
ment in  the  ground  conveyed  for  the  pur- 
pose of  maintaining  the  sewer  pipe,  and 
this  can  only  be  enlarged  according  to  tb« 
terms  of  the  grant 

[1, 2]  This  18  undoubtedly  true  as  a  gener- 
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al  mle,  becsnse  an  easement  Is  a  restriction 
upon  the  rights  of  property  of  the  owner  of 
the  servient  estate,  and  no  alteration  can  be 
made  by  the  owner  of  the  dominant  estate 
which  would  be  to  Increase  sirch  restriction. 
Barry  v,  Ddlavltch,  84  Md.  118,  35  Atl.  170, 
88  li.  R.  A.  294;  Albert  T.  Thomas,  T8  Md. 
182,  20  Atl.  912. 

[3]  It  appears,  however,  that  the  appellee 
the  Improvement  company,  by  the  express 
terms  of  the  deed,  reserved  to  Itself  the  title 
to  the  sewer  pipe  as  the  same  was  located 
and  constructed,  with  the  right  and  privUege 
of  maintaining  and  operating  It  as  a  sewer 
or  drain  for  West  Arlington,  onie  plalntlfT 
was  given  the  right  of  "tapping  it  for  sewer- 
age purposes."  The  legal  tiOe  to  the  pipe 
under  the  clear  reservations  and  covenants 
of  the  deed  was  retained  by  the  grantor, 
subject  to  certain  rights  given  the  plaintiff, 
the  grantee,  of  tapping  the  pipe,  for  the  pur- 
pose of  carrying  sewerage  oft  from  the  prop- 
erty granted.  And  the  grantee's  use  of  the 
pipe  for  this  purpose  was  expressly  limited 
to  its  use  as  a  sanitary  sewer,  and  not  for 
storm  or  surface  water.  It  is  well  settled, 
not  only  upon  anthority,  but  according  to  the 
true  mle  of  construction  of  the  language  of 
the  deed  itself,  that  the  defendant  the  im- 
provement company,  not  only  had  the  title 
and  owned  the  pipe  by  express  reservation, 
but  also  reserved  an  easement  over  the  land 
to  make  all  necessary  repairs  to  it.  The 
rights  necessarily  appurtenant  to  it  therefore 
remained  in  the  grantor  of  the  deed.  Donnell 
V.  Humphreys,  1  Mont.  518;  Tome  Institute 
V.  Davis,  87  Md.  606,  41  Atl.  166;  'Taylor  v. 
St  Helena,  6  Chan.  Dlv.  264;  McTavish  v. 
CarroU,  7  Md.  852,  61  Am.  Dec.  353;  Caprcm 
V.  Greenway,  74  Md.  289,  22  Ati.  269;  John- 
son V.  Rayner,  6  Gray  (Mass.)  107. 

This  conclusion,  we  think.  Is  made  abso- 
lutely dear  by  the  reservation  in  the  deed  of 
"the  right  to  enlarge  the  pipe  by  means  of 
a  larger  pipe  or  by  the  addition  of  another 
pipe  line  laid  parallel  thereto  should  the  ca- 
pacity of  the  present  pipe  prove  insufficient 
In  the  future,"  and  the  further  right  of  In- 
gress and  egress  over  the  property  along  the 
line  of  the  pipe  for  necessary  repairs.  This 
sewer  pipe  was  laid,  as  stated,  to  relieve  a 
distressing  need  of  a  larger  community,  and 
it  would  defeat  the  very  object  and  purpose 
for  which  it  Tvas  intended  to  limit  the  use 
of  the  pipe  as  here  contended  by  the  appel- 
lant. The  relaying  of  a  larger  or  additional 
pipe  as  complained  against  here,  it  seems  to 
us,  under  the  facts  of  this  case,  is  within  the 
distinct  covenants  and  reservations  of  the 
deed  from  the  appellee  improvement  com- 
pany to  the  plaintiff  company,  and  it  was 
one  of  the  needs  and  necessities  contemplated 
and  provided  for  at  the  time  of  the  execution 
of  the  deed.  The  question  of  the  use  and 
laying  of  proper  sewage  pipes  for  the  dla- 
Cbarge  of  sewerage  matter  from  adjoining 


houses,  and  from  laying  further  pipes  by 
the  appellee  improvement  company  was  dis- 
cussed by  this  court  tn  West  Arlington  Com- 
pany v.  Mt.  Hope  Retreat,  97  Md.  191,  207, 
54  Atl.  982,  and  this  court  there  said:  "It  is 
to  be  hoped  that  some  means  can  be  adopted 
which  win  not  only  protect  the  appellees,  but 
will  avoid  material  injury  and  great  incon- 
veniences to  the  appellant" 

[4]  But,  apart  from  this,  we  do  not  think 
that  the  bill  presents  a  case  for  the  Interposi- 
tion of  a  court  of  equity  by  the  process  of 
injunction.  The  averments  of  the  bill,  it 
will  be  seen,  are  indefinite  and  insufficient  to 
meet  the  requirements  of  the  rules  adopted 
and  provided  for  the  regulation  of  courts 
of  equity  to  warrant  the  court  in  granting  an 
Injunction.  It  id  weU  setUed  that,  "if  the 
trespass  be  fugitive,  temporray,  and  ade- 
quate compensaticm  can  be  obtained  at  law, 
there  Is  no  ground  to  Justify  the  interposition 
of  a  court  of  equity."  As  was  said  by  this 
court  in  Lamm  v.  Bnrrell,  69  Md.  272, 14  Atl. 
682,  it  Is  Impossible  for  the  court  to  see  upon 
looking  to  the  bill  alone  whether  the  appel- 
lant has  invoked  the  proper  remedy  or  not 
There  is  nothing  to  indicate  that  a  court  of 
equity  has  any  Jurisdiction  in  the  premises. 
From  aught  that  appears  to  the  contrary  In 
the  case  made  by  him,  assuming  all  his  charg- 
es to  be  admitted,  the  appellee  may  have  a 
complete,  full,  and  adequate  remedy  in  a 
court  of  law  against  the  appellant  Whilst 
it  is  not  necessary  to  aver  that  the  plaintiff 
has  no  adequate  remedy  at  law,  yet  the  facts 
and  all  the  material  facts  upon  which  reli- 
ance is  placed  for  relief  in  equity  must  be 
set  forth,  so  that  the  court  may  see  whether 
the  remedy.  If  any,  be  at  law  or  in  equity. 

There  is  no  allegation  in  the  bill  in  this 
case  that  the  defendants,  other  than  Thomas 
J.  Flannery,  have  trespassed  or  damaged  the 
plaintiff's  property,  and  the  charge  as  to  the 
defendant  Flannery  Is  entirely  too  uncertain 
and  indefinite  to  support  relief  In  a  court  of 
equity.  The  mere  allegation  in  a  bill  that 
irreparable  damage  will  ensue  is  not  sufB- 
cient  unless  facts  be  stated  which  will  satis- 
fy the  court  that  the  apprehension  is  well 
founded.  They  do  not  sufficiently  appear  In 
this  case  to  justify  the  action  of  a  court  of 
equity.  Amelung  v.  Seekamp,  8  Gill  &  J. 
468;  Dudley  v.  Hurst,  67  Md.  46,  8  Atl.  901, 
1  Am.  St  Rep.  368;  Kunkel  v.  Markell,  26 
Md.  390;  Blaine  v.  Brady,  64  Md.  376,  1  Atl. 
609;  Reddall  v.  Bryan,  14  Md.  444,  74  Am. 
Dec.  550 ;   Johnston  v.  Glenn,  40  Md.  207. 

It  is  apparent  we  think,  upon  the  face  of 
the  bill,  without  regard  to  the  merits  of  the 
controversy,  that  the  plaintiff  has  failed  to 
make  out  a  case  for  equitable  relief  by  in- 
Jimctlon,  and  the  court  committed  no  error- 
in  sustaining  the  demurrer  to  the  plaintiff's 
amended  bill  and  dismissing  the  bill. 

Decree  affirmed  with  costs. 
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BIBCORDS  T.  McKIM. 
(Coart  of  Appeals  of  Maryland.    April  4,  1911.) 

1.  Pabtnbbsrif  (J  186*)— Absetb  of  Individ- 
ual PaBTHK»— BlOHTS  OF  ClWDITOBft— PbKF- 
BRBNCX. 

In  a  petition  by  a  member  of  a  firm  and 
by  a  creditor  for  a  receiver,  the  aaaets  of  the 
firm  were  shown  to  be  wholly  the  property  of 
defendant,  a  partner,  who  consented  to  a  re- 
ceivership. Claimant  had  deposited  collateral 
with  the  firm  to  secure  advances  by  the  firm 
for  the  purchase  of  stock  and  bonds  on  his  ac- 
count, and  was  indebted  to  the  firm  for  the 
difference  between  the  proceeds  of  the  receiver's 
•ale  of  the  stocks  and  bonds  purchased  and  the 
amount  of  the  firm's  advances.  The  collateral 
deposited  by  claimant  had  been  repledged  by  the 
firm  to  secure  advances  to  it  by  a  bank,  and 
claimant  was  permitted  to  redeem  his  repledged 
oollateial  by  paying  its  loaning  value  to  the 
receiver,  who  used  the  amount  to  redeem  the 
pledged  collateral,  thereby  making  claimant  a 
creditor  for  the  excess  of  such  sum  over  his  in- 
debtedness to  the  firm.  Held,  in  a  proceeding 
to  establish  a  preference,  that,  as  there  were  no 
Joint  assets  and  the  estate  of  the  individual 
partner  was  the  only  fund  available  to  cred- 
itors, the  rule  was  not  a]>plicalde  which  allows 
a  creditor  for  a  claim  arising  in  tort  to  prove 
his  claim  either  against  the  firm  or  against  the 
estates  of  the  individual  partnen,  so  that, 
whether  idaJntiS's  claim  was  an  individual  debt 
or  a  several  liability  of  one  of  the  partnen 
arising  ex  delicto,  he  could  only  share  ratably 
with  tne  firm's  other  depositors,  and  with  those 
who  were  its  creditors  for  the  difference  be- 
tween the  proceeds  of  their  repledged  securities 
and  tiie  firm's  advances  to  them. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  I  839;   Dec.  Dig.  {  18e.»] 

2.  Barks  and  Banking  (|  134*)- Applica- 
tion or  DxposiTti  TO  Debts  Ditk  Bank. 

A  bank  may  apply  its  debtor's  deposits  to 
the  payment  of  his  debt  to  it. 

[EVL  Note.— For  other  cases,  see  Banks  and 
Banking,  Oeot  Dig.  H  353-^74;  Dea  Dig.  S 
134.*] 

3.  Stjbbooation  ({  17*)  — Jitniob  Ijiknob- 

gUBBOOATXOn     TO     LiKN     OF     Pabahoont 
BKOITOB. 

A  bank  which  had  a  firm's  deposit  of  $5.- 
400  and  the  firm's  securities  valued  at  Sl.SOO, 
idedged  to  secure  loans,  surrendered  the  deposit 
and  the  securities  to  the  firm's  receiver  upon 
his  payment  of  $925  due  on  the  firm's  indebted- 
ness, and  for  other  advances  made  to  the  firm 
it  retained  and  relied  upon  as  indemnity  certain 
collateral  belonging  to  the  firm's  customers 
which  the  firm  bad  repledged  to  it.  Some  of 
the  firm's  creditors  had  claims  originating  in 
the  firm's  repledging  of  collateral  which  was 
not  redeemed,  but  which  the  bank  sold,  sncfa 
customers  being  treated  as  creditors  of  the  firm 
to  the  extent  of  the  excess  of  the  proceeds  of 
the  collateral  over  their  indebtedness  to  the 
firm ;  but  plalntiPs  Intestate  was  permitted  to 
redeem  his  repledged  collateral  upon  paying  the 
receiver  their  loaning  value,  becoming  a  credi- 
tor of  the  firm  for  the  difference  between  that 
amount  and  his  indebtedness  to  the  firm.  Held, 
in  a  proceeding  to  establish  a  priority  in  fa.ycx 
of  plaintiffs  intestate,  that,  ui>op  the  principle 
of  maisbalinc  assets  and  securities  and  of  sub- 
rogation to  the  bank's  lien  upon  the  surrendered 
deposit  end  securities,  the  plaintiff  was  sub- 
rogated to  the  bank's  priority  over  the  general 
creditors  in  the  amount  so  surrendered,  but 
>  that  he  stood  in  the  same  rij^t  with  other  cred- 
itors whose  repledged  collateral  was  not  re- 
deemed by  them,  but  sold  by  the  bank. 

[Dd.  Note.— Fmr  other  cases,  see  Subrogation, 
Cent.  D4g,  ||  44-46;    Dec.  Dig.  i  17.*] 


Appeal  from  Circuit  Ooart  Ko.  2  of  Balti- 
more City:    Henry  Stockbrldge,  Judge. 

Claim  by  Catbarlne  6.  Records,  adminiatra- 
trlx  of  George  J.  Becords,  deceased,  against 
the  receiver  of  the  firm  of  McKim  &  Co. 
From  an  order  overruling  ezceptioDS  to  the 
auditor's  report  denying  claimant  a  priority, 
she  appeals.  Affirmed  In  part  and  reversed 
In  part  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  8CHMUCKER,  and  URNEB,  JJ. 

George  A.  Solter,  for  appellant.  WUIlam 
S.  Bryan,  Jr.,  for  ai^llee. 

URNER,  J.  [1]  The  appellant's  Intestate, 
George  J.  Records,  was  a  customer  of  McKlm 
&  Co.,  a  partnership  engaged  in  the  banking 
and  brokerage  business  in  Baltimore.  He  de- 
posited with  the  firm  certain  securities  as 
collateral  for  advances  by  It  in  the  purchase 
of  stock  and  bonds  on  bis  account  A  re- 
ceiver was  subsequently  appointed  for  the 
partnership.  This  action  was  taken  oa  a  bill 
filed  by  a  creditor  and  by  one  of  the  mem- 
bers of  the  firm.  The  only  defendant  was 
Holllns  McKim,  who  was  alleged  In  the  bill 
to  be  engaged  in  business  as  a  banker  and 
broker  under  the  name  of  M<£lm  A  Co.  It 
was  averred  that  the  plaintiff  partner,  while 
a  member  of  the  firm  and  contrilmtlng  his 
services  to  the  business,  had  never  contrib- 
uted or  agreed  to  fnmish  any  capital,  and 
that  the  assets  of  the  firm  were  the  property 
of  HoUlns  HcKlm,  and  consisted  In  part  of 
cash,  securities,  and  loans  to  customers,  and 
In  a  large  measure  of  real  estate,  upon  some 
of  which  It  was  difficult  to  realize  readily 
either  by  sale  or  mortgage.  The  bill  further 
stated  that,  owing  to  withdrawals  of  deposits 
and  other  causes,  the  cash  on  hand  and  oth- 
er available  funds  had  been  reduced  to  a 
point  below  the  requirements  of  the  banking 
business,  and  demands  had  been  made  by 
customers  which  could  not  be  Immediately 
met;  but,  If  time  were  obtained  In  whid>  to 
realize  upon  the  real  estate  and  other  prop- 
erty of  Holllns  McKlm,  the  business  could  be 
wound  up  and  the  claims  of  creditors  set- 
tled. Th«e  were  other  allegations  as  to  the 
necessity  for  a  receivership,  and  there  was  a 
prayer  for  that  relief.  The  defendant  Im- 
mediately filed  a  consent  answer,  and,  an  or- 
der was  thereupon  passed  by  the  court  be- 
low appointing  a  receiver  with  authority  to 
take  possession  of  the  property  and  assets 
of  the  partnership  and  of  its  members  and  to 
pay  the  proceeds  under  the  direction  of  the 
court  to  the  creditors  or  other  persons  entl- 
Ued. 

The  receiver  came  into  possession  of  cer- 
tain stock  and  bonds  purdiased  by  the  firm 
for  Mr.  Records,  the  appellant's  Intestate, 
and  for  which  it  had  advanced  $37,773.48.  A 
sale  of  these  secnrlties  and  the  collection  of 
dividends  on  them  produced  the  sum  of  $28,- 
187.84,  leaving  an  Indebtedness  of  $9,441.97 
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dae  from  Mr.  Records  to  tbe  receiver  to 
wUcb  the  collateral  we  baye  mentioned  as 
baring  been  deposited  by  blm  wltb  tbe  firm 
Bbonld  bare  been  applicable.  It  aK>eared, 
bowerer,  that  this  collateral,  in  connection 
with  securltlee  belonging  to  the  firm  and 
other  customerB,  had  been  rehypothecated  by 
McKlm  &  Co.  with  the  Mercantile  Trust  Com- 
pany and  the  National  Bank  of  Baltimore  for 
loans  to  the  partnership  the  proceeds  of 
which  were  deposited  to  its  credit  in  the  last- 
named  Institution.  Upon  the  application  of 
Mr.  Records  permission  was  granted  him  by 
the  court  below  to  pay  to  the  receiver  the 
sum  of  $17,860,  the  amount  ascertained  to  be 
the  loaning  value  of  his  repledged  collateral, 
with  the  understanding  that  the  fund  should 
be  applied  to  the  redemption  of  his  securities 
from  tbe  pledgees.  This  arrangement  was 
carried  Into  effect,  with  the  result  that  Mr. 
Records  recovered  his  stock  and  bonds  by  the 
expenditure  stated.  Against  this  was  charge- 
able his  Indebtedness  of  $9,441.97  to  the  firm, 
leaving  a  balance  of  $8,418.03,  for  which  be 
Is  a  creditor  of  the  estate  In  the  hands  of  the 
.receiver.  The  questions  we  are  to  determine 
relate  to  certain  claims  of  priority  as  to  this 
indebtedness. 

The  order  providing  for  the  redemption  of 
the  rehyiMthecated  securities  of  Mr.  Records 
reserved  to  him  "the  right  to  file  with  the 
auditor  his  claim  <to  be  thereafter  passed  up- 
on by  the  court)  for  preference  over  the  gen- 
eral creditors  of  McKlm  &  Co.,"  and  the 
claim  was  subsequently  referred  to  tbe  au- 
ditor wltb  direction  that  he  ascertain  wheth- 
er It  was  "entitled  to  a  preference  out  of  the 
general  assets  In  the  possession  of  the  receiv- 
er or  against  any  8X)eclal  fund  or  balance 
which  may  come  Into  the  hands  of  said  re- 
ceiver from  the  persons,  Anns,  or  corpora- 
tions" to  whom  the  securities  in  question  bad 
been  repledged. 

The  auditor  has  reported  In  two  accounts 
funds  for  distribution  aggregating  $55,694.11, 
and  It  Is  stated  by  agreement  that  the  estate 
yet  to  be  accounted  for  amounts  io  approx- 
imately $75,000.  It  is  redted  In  the  auditor's 
report  that  all  the  funds  distributed  in  the 
case  are  derived  exclusively  from  the  indi- 
vidual assets  of  HoUlns  McKlm.  In  the  ac- 
counts already  filed  the  creditors  are  divid- 
ed Into  five  classes.  Tbe  first  Includes  those 
who  are  designated  by  the  auditor  as  Indi- 
vldnal  creditors  of  Holllns  McKlm.  Their 
claims  amount  to  only  a  few  hundred  dollars, 
and  are  allowed  In  full.  The  second  class 
embraces  the  depositors  of  the  Ann.  These 
claims  aggregate  about  $126,000.  The  third 
class  includes  creditors  whose  claims,  tbe  to- 
tal of  which  Is  abont  $20,000,  originated  In 
the  rehypotbecatlon  of  collateral  pledged 
with  the  firm  to  secure  It  for  advances  made 
to  customers  In  the  purchase  of  stocks  and 
bonds.  In  the  caiie  of  claims  belonging  to 
this  class  there  was  no  redemption  of  the 
•ecurltles,  but  they  were  sold  by  the  Insti- 
tutions to  which  they  had  been  pledged,  and 


the  customers  were  treated  as  creditors  of 
the  estate  in  tbe  bands  of  the  receiver  to  the 
extent  of  the  difference  between  the  selling 
values  of  their  collateral  and  the  amounts 
of  their  respective  Indebtedness  to  the  firm. 
Glass  4  comprises  creditors  In  the  situation  of 
Mr.  Records.  Tbe  only  difference  between 
these  and  tbe  creditors  of  class  3  Is  that  tbe 
former  advanced  the  necessary  funds  to  se- 
cure the  redemption  and  restoration  of  their 
repledged  collateral,  while  the  latter  permit- 
ted their  securities  to  be  sold.  In  each  In- 
stance the  values  represented  by  the  sale  or 
redemption  constitute  the  basis  of  tbe  cred- 
itors' claims.  The  total  of  tbe  debts  In  the 
fourth  class  Is  about  $26,000.  Tbe  fifth  and 
final  class  Is  made  up  of  miscellaneous  lia- 
bilities amounting  to  several  hundred  dollars. 
After  the  claims  of  the  first  class  had  been 
given  priority  in  tbe  audit,  all  the  other 
claims  were  placeu  on  an  equality  In  the  dis- 
tribution of  tbe  estate.  Mr.  Records  and  tbe 
other  creditors  of  the  fourth  class  excepted 
to  the  audit  on  the  ground  that  their  claims 
were  not  allowed  preference  over  the  general 
unsecured  creditors  of  Holllns  McKlm  and 
McKim  &  Co.  The  audits  were  ratified 
with  the  assent  of  the  exceptants  under  a 
stipulation  that  the  question  of  their  right  to 
preference  be  reserved  for  the  future  action 
of  the  court,  and  that.  If  their  claims  to 
priority  should  be  sustained,  they  should  be 
satisfied  out  of  funds  of  tbe  estate  remaining 
for  distribution.  Tbe  exceptions  of  the  ap- 
pellant and  one  of  the  other  creditors  of  the 
same  class  were  subsequently  beard  and  over- 
ruled by  the  court,  and  the  order  to  that  ef- 
fect is  the  occasion  for  the  present  appeal. 

The  primary  contention  of  the  appellant 
is  that  the  rehypotbecatlon  of  the  securittes 
of  her  intestate  by  McKlm  &  Co.  was  a  tort 
for  which  the  members  of  the  firm  were 
severally  as  well  as  Jointly  liable,  and  that 
a  claim  growing  out  of  such  a  transaction 
Is  entitled  to  priority  over  ordinary  Joint 
contract  debts  of  the  firm  in  the  distribu- 
tion of  the  Individual  estate  here  under 
administration.  It  Is  insisted  that  a  creditor 
whose  claim  originates  In  a  tort  of  the' 
firm  may  at  bis  election  prove  in  tbe  first 
Instance  against  either  the  Joint  assets  of  the 
partnership  or  the  separate  estates  of  its 
members,  and  the  familiar  doctrine  is  in- 
voked tliat  the  creditors  of  a  firm  are  not 
permitted  to  share  in  tbe  estate  6f  a  partner 
until  the  creditors  of  the  latter  are  fully 
paid.  It  does  not  seem  to  ns  necessary  Ut 
enter  Into  a  discnssion  of  the  principles 
upon  which  this  feature  of  the  appellant's 
claim  of  preference  is  founded,  because  we 
do  not  find  In  ttie  record  before  us  a  situ- 
ation to  which  they  can  be  properly  ap- 
plied. There  Is  only  one  estate  being  admin- 
istered, and  that  belongs  exclusively  to  one 
of  the  partners.  It  Is  clearly  shown  by  the 
pleadings  and  evidence  that  there  was  no' 
Joint  property  of  the  firm,  but  that  all  of 
Its  asets  were  owned  by  Hollins  McKim, 
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tbe  managing  member.  There  is  nothing  In- 
dicated by  the  record  as  to  tbe  ownership 
of  property  by  the  other  partner,  and  the 
questions  presented  for  our  decision  ap- 
parently do  not  contemplate  any  means  of 
payment  other  than  the  funds  whose  source 
has  already  been  described.  In  this  state 
of  tbe  case  we  are  unable  to  apply  tbe  ordi- 
nary rules  which  govern  the  distribution  of 
the  Joint  and  separate  estates  of  partners 
among  their  firm  and  Individual  creditors. 
As  there  are  no  Joint  assets,  and  as  the  in- 
dividual estate  in  question,  so  far  as  the 
record  discloses,  is  the  only  one  to  which 
any  of  the  creditors  can  resort,  a  well-ree- 
ognlzed  exception  to  the  general  rule  per- 
mits tbe  creditors  of  both  classes  to  share 
ratably  in  tbe  fund.  McCulloh  v.  Dasblell, 
1  Har.  &  G.  96,  18  Am.  Dec.  271;  30  Oyc. 
562;  Llndley  on  Partnership,  731;  22  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  198;  In  re  Bud- 
get! (18&1)  2  Ch.  5S7.  The  conditions  here 
existing  are  such  as  to  make  this  principle 
of  equality  peculiarly  appropriate  and  equit- 
able. It  Is  evident  from  the  record  that  the 
estate  which  came  into  the  hands  of  the  re- 
ceiver included  assets  which,  while  owned 
by  one  of  the  members,  were  used  by  the 
partnership,  and  Justice  requires  that  the 
firm  creditors  should  be  allowed  to  partici- 
pate in  a  fund  which  has  been  derived  to  a 
considerable  extent  from  the  business  in  con- 
nection with  which  their  claims  were  con- 
tracted. If,  therefore,  the  debt  represented 
by  the  appellant  is  to  be  regarded  as  a 
several  liability  of  one  of  the  partners  upon 
tbe  theory  that  It  originated  in  a  tort  of 
the  firm,  it  must  nevertheless  share  pari 
passu  with  the  partnership  creditors  und€!r 
the  present  circumstances.  It  could  not  be 
awarded  a  preference  merely  as  an  indi- 
vidual debt,  in  tbe  view  we  take  of  the 
case;  and  its  character  as  an  ex  delicto 
dalm  gives  it  no  right  of  priority.  Dro- 
vers' Bank  ▼.  Roller,  86  Md.  496,  37  Atl. 
30,  36  L.  R.  A.  767,  60  Am.  St  Rep.  344. 

But  there  is  an  alternative  proposition 
submitted  on  behalf  of  the  appellant  It 
is  shown  that  at  the  time  of  the  application 
for  the  receivership  there  was  to  tbe  credit 
of  the  firm  in  the  National  Bank  of  Balti- 
more the  sum  of  $5,406.03  which  was  paid 
to  tbe  receiver.  Tbe  bank  also  held  cer- 
tain securities  of  the  firm  valued  at  about 
$1,800,  which,  with  other  collateral,  had 
been  pledged  for  its  loans,  and  which  the 
bank  surrendered  to  the  receiver  upon  the 
payment  of  a  balance  of  $027.71  due  on 
tbe  firm's  indebtedness.  If  the  deposit  and 
the  securities  mentioned  had  been  appro- 
priated by  the  bank  upon  its  loans  to  McKim 
&  Ck>.,  the  rehypothecated  securities  of  tbe 
appellant's  intestate  and  other  creditors  sim- 
ilarly  situated  would  to  that  extent  have 
been  released.  It  is  insisted,  therefore,  that 
upon  the  principles  of  marshaling  and  sub- 
rogation tbe  deposit  and  collateral  paid  and 


delivered  by  the  bank  to  the  receiver,  after 
deduction  of  tbe  amount  paid  by  the  latter 
to  obtain  the  securities,  were  properly  dis- 
tributable to  the  redeeming  owners  of  tbe 
stocks  and  bonds  which  the  firm  had  re- 
pledged  to  tbe  bank.  In  our  Judgment  this 
contention  rests  upon  an  equitable  basis 
and  must  be  sustained,  with  the  qualifica- 
tion to  be  subsequently  stated. 

[2]  There  can  be  no  question  as  to  the 
right  of  the  bank  to  apply  the  firm's  de- 
posit to  its  debt  Oolton  v.  Drovers'  Build- 
ing Association,  90  Md.  94,  46  Atl.  23,  46 
L.  R.  A.  388,  78  Am.  St  Rep.  431;  Miller 
V.  Bank,  30  Md.  892. 

[3]  Instead  of  pursuing  this  course,  the 
bank  paid  the  amount  to  the  receiver  short- 
ly after  his  appointment,  and  relied  for  its 
indemnity  upon  securities  which  included, 
though  doubtless  not  to  its  knowledge,  as- 
sets belonging  to  customers  of  tbe  pledgor. 
Tbe  owners  of  the  rehypothecated  collateral 
were  clearly  entitled  to  have  the  funds  and 
securities  available  to  the  bank  marshaled 
and  applied  In  such  a  way  as  to  relieve 
their  property  as  far  as  practicable  without ' 
injury  to  the  bank's  interests.  1  Story's  Eq. 
Jur.  (13th  Ed.)  i  638;  3  Pomeroy's  Eq.  Jur. 
t  1414;  Dize  ▼.  Beacham,  81  Md.  608,  32 
AU.  243;  Burger  v.  Grelt,  56  Md.  618;  Leib 
V.  Strlbllng,  51  Md.  285;  Pope  T.  Baltimore 
Warehouse  Co.,  108  Md.  15,  62  AU.  1119. 
This  could  undoubtedly  have  been  Insisted 
upon  as  against  McKim  &  Co.'s  Interest  in 
the  assets  in  the  hands  of  the  bank,  and  the 
receivership  does  not  change  the  rights  of 
the  parties  in  that  respect  Woodland  v. 
Wise,  112  Md.  37,  76  AtL  502;  Galther  v. 
Stockbridge,  67  Md.  224,  9  Ati.  632.  10  Ati. 
300.  The  bank  having  elected  to  release  the 
deposit  and  part  of  the  collateral  of  tbe 
debtor  firm  and  to  depend  upon  securities 
which  have  been  subsequently  found  to  be 
composed  In  part  of  property  of  the  ap- 
pellant's Intestate  and  other  customers  of 
tbe  firm,  the  owners  of  the  securities  thus 
rehypothecated  were  entitted  to  be  subro- 
gated to  the  Hen  of  the  bank  upon  the  as- 
sets surrendered  to  the  receiver.  It  has 
been  repeatedly  held  that  a  Jumor  lienor 
may  be  accorded  such  relief  (26  Cyc.  938, 
and  numerous  cases  there  cited),  and  it  is,  of 
course,  no  less  available  to  tbe  equitable 
owner  of  property  which  has  been  repledged. 
The  cases  of  Ex  parte  Salting,  63  L.  J.  Ch. 
414,  Gould  V.  Farmers'  Loan  &  Trust  Co., 
23  Hun  (N.  Y.)  322,  In  re  Price  et  aL,  171 
N.  T.  15,  63  N.  E.  626,  and  Hutchinson  v. 
LeRoy,  113  Fed.  202,  61  C.  C.  A.  169,  were 
Instances  of  the  rehypothecation  of  collat- 
eral under  conditions  analogous  to  the  pres- 
ent and  the  principles  here  found  control- 
ling were  applied. 

It  has  been  argued  on  behalf  of  the  ap- 
pellee that  the  appellant  is  not  in  a  posi- 
tion to  enforce  these  principles  because  of 
his  Toluntary  redemption  of  tbe  securities 
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In  Queatlon  by  leave  of  the  court  npon-  the 
terms  hnpoaed  by  Its  order.  In  our  opin- 
ion there  Is  no  Inconsistency  between  the 
course  adopted  by  the  appellant's  Intestate 
for  the  protection  of  his  property  and  the 
present  assertion  of  the  right  of  subrogation. 
There  is  no  difference  in  principle,  so '  far 
as  the  issue  before  us  is  concerned,  between 
the  receipt  by  the  pledgee  bank  of  $17,860 
from  the  owner  of  the  pledged  collateral  and 
its  realization  of  that  amount  from  a  sale 
of  the  securities.  In  either  instance  there 
is  an  equal  reduction  of  the  bank's  claim 
against  the  debtor  partnership  at  the  ex- 
pense of  the  owner  of  the  collateral.  The 
orders  of  court  permitting  the  redemption 
and  referring  the  question  of  priority  to 
the  auditor  are,  as  indicated  by  the  quota- 
tions already  given,  sufficiently  broad  to  in- 
clude such  a  claim  of  right  as  is  here  present- 
ed. The  appellant's  theory  is  that  in  deter- 
mining Ills  proportion  of  the  assets  to  which 
the  right  of  subrogation  applies  only  the  cred- 
itors who  redeemed  their  securities  are  to  be 
considered.  But  we  are  unable  to  discrimin- 
ate upon  principle  between  this  class  of 
creditors  and  those  whose  repledged  collat- 
eral was  sold  for  the  purpose  of  satisfying 
the  bank's  claims  against  the  firm.  E^ch 
class  has  contributed  in  the  form  of  cash 
advanced  or  securities  appropriated  towards 
the  payment  of  debts  which  would  otherwise 
liave  absorbed  the  assets  in  reference  to 
which  tlie  right  of  subrogation  ia  invoked, 
and  the  creditors  of  tioth  classes  were  en- 
titled to  the  benefit  of  tliat  principle  in  so 
far  as  their  claims  represented  collateral 
repledged  with  the  institution  which  re- 
leased the  assets  in  question  to  the  receiver. 
The  amount  which  the  appellant's  claim  Is  to 
be  allowed  out  of  the  fund  produced  by 
these  assets,  after  cliarging  against  it  the 
Bjjm  advanced  by  the  receiver  to  the  bank, 
as  i;reviou8ly  stated,  must  be  ascertained  by 
such  an  apportionment  as  would  be  required 
if  all  the  creditors  in  the  situation  Just  de- 
scribed tiad  asserted  the  same  right  of  par- 
ticipation. 

The  appellant's  claim  of  priori^  over 
the  general  creditors  as  to  the  bank  balance 
was  sought  to  be  supported  also  by  the 
contention  tluit  it  should  be  regarded  and 
appropriated  as  a  trust  fund  for  the  benefit 
of  the  owners  of  the  securities  whose  reliy- 
pothecatlon  contributed  to  the  procurement 
of  the  loans  from  which  the  original  deposit 
was  derived;  but  a  discussion  of  this  point 
is  obviated  by  the  view  we  liave  taken  of 
the  other  questions  presented. 

We  concur  in  the  conclusion  of  the  learned 
court  below  that  the  appellant  is  not  en- 
titled to  a  preference  generally  over  the 
creditors  of  the  firm,  but  to  the  end  that  her 
claim  may  receive  a  due  proportion  of  the 
special  funds  we  have  indicated  the  order 


overruling  the  exceptions  must  in  that  i«- 
si)ect  be  reversed. 

The  other  owners  of  repledged  collateral 
may  share  in  these  assets  on  the  same  basis 
as  the  appellant  if  they  are  found  upon  the 
remanding  of  the  cause  to  be  in  a  position 
to  now  assert  such  a  right;  but,  as  their 
claims  are  not  before  us  for  adjudication, 
we  express  no  opinion  as  to  whether  they 
are  entitled  to  such  participation. 

Order  afilrmed  in  part  and  reversed  in 
part  and  cause  remanded,  the  costs  to  be 
paid  out  of  the  estate. 


au  Md.  830) 
SCHMIDT  r.  HINKLBTT  et  al. 
(Court  of  Appeals  of  Mars-land.    April  4,  1911.) 

1.  Trusts   (8   191*)— Powebs  of  Trustees— 
e3xpi8ation. 

One  of  the  purposes  of  a  deed  of  trust  giv- 
en by  W.,  with  power  to  the  trustee  to  sell  the 
property  for  certain  purposes,  "or  for  division 
among  the  parties  entitled,  after  the  death  of 
the  said  W.,"  is  to  sell  it  for  division  among 
such  persons,  whether  they  become  so  entitled 
by  W.'s  exercise  of  the  power  of  appointment 
reserved  to  her  by  a  certain  clause  of  the  deed, 
or  under  another  danse  providing  who  should 
liave  the  property  after  her  death  in  case  she 
failed  to  exercise  such  power;  so  that  the  trust 
estate  and  the  trustee's  power  of  sale  did  not 
expire  on  death  of  W.  after  exercising  the  pow- 
er of  appointment. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  j  343;  Dec.  Dig.  |  191  ;•  Powers,  Cent 
Dig.  !f  82-9a] 

2.  Trusts   (f   191*)— Powers  or  Trustees- 
Termination  BY  Will. 

The  power  riven  the  trustee  by  W.'s  deed 
of  trust  to  sell  the  property  for  division  among 
the  parties  entitled  after  the  death  of  W.  is  not 
superseded  or  destroyed  by  W.  exercising  her 
reserved  power  of  appointment  by  will  giving 
the  absolute  estate  to  persons  named,  share  and 
share  alike. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  191.*] 

8.  Trusts  (|  161*)— Sales  bt  Trustees— Fn.- 

INO  Bond. 

Neither  Code  Pub.  Gen.  Laws  19(H,  art 
16,  S  221,  requiring  a  trustee  to  whom  property 
is  conveyed  for  the  benefit  of  creditors,  or  to 
be  sold  for  their  benefit,  or  to  be  sold  for  any 
other  purpose,  except  on  a  contingen<^,  to  file 
a  bona,  and  providing  that  till  it  is  tiled  no  title 
shall  pass  to  him,  and  no  sale  made  by  him 
without  such  bond  shall  be  valid,  nor  section 
222,  providing  tliat  when  proi>erty  is  conveyed 
to  a  trustee  as  security  for  debt,  or  to  be  sold 
on  a  contingency,  while  no  bond  need  be  filed 
till  the  contingency  happens,  or  a  sale  is  about 
to  lie  made,  no  such  sale  made  without  such 
bond  shall  pass  title,  applies  to  a  deed  creating 
a  trust  to  Dold  for  the  life  and  benefit  of  the 
grantor,  with  incidental  powers  of  sale  for  pur- 
poses of  reinvestment  and  for  division  among 
the  persons  entitled  after  the  death  of  the  gran- 
tor. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  ii  209-ai;  Dec  DigTl  101.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;    Henry  Stockbridge,  Judge. 

Suit  by  John  Hlnkley  and  another  against 
George  Charles  Otto  Schmidt  From  an  ad- 
verse decree,   defendant  appeals.     Affirmed. 


•For  otiitr  cases  sm  sam*  topic  and  mcUod  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  *  Rcp'r  ladnxca 
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Argraed  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCE,  BUKKE,  THOMAS,  and  PATTI- 
80N,  JJ. 

Horton  S.  Smltb,  for  appellant  Frederick 
J.  Slngley  and  John  Hlnkley.  for  appellees. 

PE^BGE,  J.  This  Is  an  appeal  by  the  de- 
fendant below  from  a  decree  of  circuit  court 
No.  2  of  Baltimore  city  for  the  specific  per- 
formance by  the  defendant  of  a  contract  to 
purchase  from  the  appellees  as  trustees  a 
fee-simple  property  In  the  city  of  Baltimore, 
known  as  No.  313  North  Paca  street,  for  the 
sum  of  $7,000,  of  which  the  sum  of  $200  was 
paid  in  cash  March  23,  1910,  and  the  balance, 
by  the  written  agreement  between  the  par- 
ties, was  to  be  paid  in  cash  upon  the  execu- 
tion and  delivery  of  the  deed;  the  title  to  be 
good  and  marketable,  and  the  purchaser  to 
be  allowed  30  days  for  examination  of  title. 
The  case  was  submitted  on  bill,  answer,  and 
agreed  statement  of  facts. 

The  sale  was  made  by  the  appellees  as 
trustees  under  a  deed  of  trust  from  Margaret 
Wilson,  dated  May  25,  1909,  and  duly  record- 
ed. It  conveyed  and  assigned  to  John  Hink- 
ley  and  Thomas  Foley  Hisky  and  the  surriv- 
or  of  them,  and  their  successors  in  office,  the 
property  above  mentioned  (also  certain  fur- 
niture and  other .  personal  property,  and  a 
certain  legacy. of  $5,000,  bequeathed  to  her 
under  the  wUl  of  John  T.  Morris,  then  de- 
ceased), in  trust  to  permit  the  said  Margaret 
Wilson  to  occupy  No.  313  North  Paca  street 
during  her  life,  or,  in  case  she  should  not 
wish  to  occupy  it,  then  in  trust  to  rent  the 
same  for  her  benefit,  also  to  permit  her  to 
use  the  said  furniture  and  other  personal 
property,  with  power  to  dispose  of  the  same 
by  will,  to  invest  the  said  legacy  of  $5,000 
and  the  proceeds  of  sale  of  the  dwelling,  fur- 
niture, and '  other  personal  property  In  case 
the  same  or  any  part  thereof  should  be  sold 
for  her  benefit  during  her  life.  The  sixth 
clause  of  said  deed  of  trust  which  Is  the  im- 
portant part  of  the  deed  for  the  determination 
of  this  appeal  is  as  follows:  "With  power  to 
said  trustees,  and  the  survivor  of  thefh  and 
their  successors  in  the  office  of  trustee,  in 
their  discretion,  and  without  application  to 
any  court,  to  sell,  lease,  exchange  or  other- 
wise convey  or  assign  the  property  hereby 
granted  and  conveyed,  including  said  dwell- 
ing house,  furniture  and  other  personal  prop- 
erty, and  the  Investments  of  said  legacy  of 
five  thousand  dollars,  or  any  parcel  or  por- 
tion thereof,  ot  any  reinvestments  of  the 
same,  and  to  execute  proper  deeds,  assign- 
ments or  other  conv^ances,  and  so  that  in 
any  sales  the  purchasers  shall  not  be  bound 
to  see  to  the  application  of  the  purchase 
money  or  other  consideration  therefor.  Said 
powers  to  be  exercised  as  often  as  may  be 
necessary  either  for  the  purpose  of  changing 
the  Investments  or  redemption  of  redeemable 
ground  rents,  or  for,  division  among  tie  par- 
tie*  entitled  after  the  death  of  the  iaid  Mar- 


fforet  Wilton,  or  for  any  otber  purpose  whldi 
in  the  discretion  of  said  trustees,  or  the  sor- 
vlvor  of  them,  or  their  successors  In  the  of- 
fice of  trustee,  may  be  necessary  or  desirable 
for  the  purposes  of  the  trust,  the  proceeds 
of  any  sale  made  during  the  life  of  the  said 
Margaret  Wilson,  to  be  reinvested  by  said 
trustees  or  the  survivor  of  them,  or  their 
successors  in  the  office  of  trustee,  in  their 
discretion,  and  held  upon  the  same  trusts  as 
the  property  originally  granted."  It  will  be 
seen  later  that  the  question  for  determina- 
tion turns  mainly  upon  the  words  we  have 
italicised  in  the  clause  above  transcribed. 
By  another  provision  of  the  deed  of  trust 
said  trustees  were,  upon  the  death  of  said 
Margaret  Wilson,  to  repay  out  of  said  trust 
estate  to  certain  cousins  of  said  Margaret 
Wilson  all  such  sums  as  should  have  been 
expended  by  than  for  her  support  and 
maintenance  under  a  family  arrangement  for 
that  purpose  mentioned  in  said  deed  of  trust, 
and  the  said  Margaret  Wilson  was  also  em- 
powered, subject  to  the  last-mentioned  pro- 
vision, to  devise  and  bequeath  the  aoiie 
trust  estate  to  such  person  or  persons  as  she 
should  think  proper,  and,  in  default  of  such 
disposition,  the  whole  trust  estate,  after  pay- 
ment of  the  amounts  due  said  ooosins,  to  be 
conveyed,  transferred,  and  delivered  to  the 
heirs  and  personal  representatives  of  said 
Margaret  Wilson.  She  died  February  1, 1910, 
leaving  a  will  duly  executed  and  admitted  to 
probate,  by  which  she  specially  exercised  the 
power  of  disposition  or  appointment  of  said 
trust  estate,  by  which,  after  making  certain 
small  bequests,  she  devised  and  bequeathed 
all  the  rest  and  cesldue  of  her  estate,  Indud- 
ing  said  trust  estate  to  Auguste  Ehnille  Ar- 
nold, Louise  Julia  Arnold,  and  Hannah  T. 
Hisky,  wife  of  Thomas  Foley  Hisky,  to  be 
equally  divided  between  them,  and  constitut- 
ed the  said  John  Hinkley  and  Thomas  Fol^ 
Hisky  executors  of  said  will,  and  authorized 
them.  If  they  should  see  fit,  to  divide  said 
residue  into  three  equal  parts,  and  to  allot 
one  of  said  parts  to  each  of  said  residuary 
legatees.  On  Mardi  23, 1910,  the  appdlees  as 
trustees  entered  into  the  contract  with  the 
appellant  which  they  now  seek  to  enforce. 
The  appellant's  objection  to  the  title  and  the 
ground  of  his  refusal  to  perform  said  con- 
tract is  that  after  the  death  of  Mrs.  WUaon, 
and  after  the  exercise  by  her  of  the  power  of 
appointment  reserved  to  her  in  the  deed  of 
trust,  the  power  of  sale  given  by  the  deed  of 
trust  to  the  trustees  was  destroyed.  The 
trustees  on  June  21,  IdlO,  filed  their  bond  as 
trustees  under  said  trust  In  the  penalty  of 
$14,000  in  the  superior  court  of  Baltimore 
city,  with  condition  prescribed  by  law,  which 
was  duly  approved.  On  June  16,  1910,  said 
trustees  tendered  to  the  ai>pellant  a.  deed  in 
due  form  for  said  property,  executed  by  them 
as  trustees  under  said  trust,  and  also  by  Aa- 
guste  EmUie  Arnold,  Louise  Julia  Arnold, 
both  unmarried,  and  by  Hannah  T.  Hisky 
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and  Thomaa  Toley  HIsky,  tier  hasbfuid,  with 
proper  references  to  said  deed  of  trust  and 
to  Bald  last  will  and  testament,  and  demand- 
ed from  the  appellant  the  balance  of  the  con- 
tract price.  It  was  also  admitted  In  the  rec- 
ord that  on  February  18,  1910,  said  trustees 
paid  to  said  cousins  all  sums  due  either  of 
them  on  account  of  expenditures  made  by 
them  for  the  maintenance  of  said  Margaret 
WIIs(m,  that  no  debts  were  proved  against 
the  estate  of  Margaret  Wilson,  and  that  on 
August  11,  1910,  John  Hlnkley  and  Thomas 
Foley  Hlsky  duly  passed  an  administration 
account  as  executors  of  Margaret  Wilson,  by 
which  all  costs  of  administration  were  paid, 
all  pecuniary  and  specific  legacies  were  paid, 
and  the  balance  of  the  estate  was  divided 
equally  among  the  three  above-named  residu- 
ary devisees  and  legatees,  and  releases  of  all 
said  devisees  and  l^atees  were  duly  filed, 
and  it  was  declared  by  the  appellant  that  his 
reason  for  refusing  to  accept  the  title  to  the 
property  "was  that  the  sale  should  have  been 
made  by  the  executors  under  the  will,  and 
not  by  tile  trustees  under  the  deed  of  trusts." 
[1]  The  first  contention  of  the  appellant 
Is  "that  the  trust  estate,  and  with  It  all 
powers  of  sale,  expired  upon  the  death  of 
Margaret  Wilson,  leaving  a  will  duly  execut- 
ed, and  upon  the  repayment  to  her  cousins 
of  the  amounts  due  them."  He  correctly  ar- 
gnec  that  the  extent  of  the  legal  estate  of 
these  trustees  depends  upon  the  objects  and 
extent  of  the  trusts  upon  which  the  estate 
was  given,  and  then  proceeds  to  the  asser- 
tion that  an  examination  of. the  deed  of 
trust  In  this  case  shows  that  it  had  but  two 
purposes,  viz.,  (1)  to  make  provision  for  Mar- 
garet Wilson's  comfortable  support  during 
her  life,  and  (2)  to  provide  for  the  repayment 
after  her  death  of  such  sums  as  her  said 
cousins  should  have  advanced  for  her  com- 
fortable support,  and  that  "no  other  pur- 
pose Is  mentioned."  But  that  construction 
of  the  deed  of '  trust  wholly  '  ignores  the 
farther  purpose  so  plainly  expressed  to  con- 
fer upon  th6  trustees,  the  power  of  sale,  not 
merely  for  change  of  Investments  during 
her  life,  but  for  division  after  her  death 
among  the  parties  entitled,  whether  they  be- 
come so  entitled  under  the  power  of  ap- 
pointment reserved  to  her  by  the  eighth 
clause  of  the  will,  or  by  her  failure  to  exer- 
-clse  that  power  aa  provided  by  the  ninth 
clause  of  the  wllL  The  power  of  sale  for 
the  purpose  of  division  amongst  the  parties 
entitled  after  her  death,  however  they 
-should  become  so  entitled,  was  as  much, 
and  as  clearly,  one  of  the  purposes  of  the 
trust  as  was  the  power  of  sale  to  repay  her 
cousins,  after  her  death,  any  sums  for  ad- 
vances made  by'  them  for  her  comfortable 
support  That  power  of  sale  was  not  a 
mere  naked  power  In  the  trustees,  but  was 
-coupled  with  the  legal  estate  vested  in  them, 
and,  as  was  said  In  Johns  Hopkins  Uni- 
versity V.  Middleton,  76  Md.  205,  24  Atl. 
456,  "the  entire  legal   estate  must  remain 


there  to  serve  <he  parposes  of  the  trust 
until  the  primary  duties  prescribed  by  the 
will"  (in  this  case  by  the  deed)  "are  per- 
formed by  the  trustees."  In  Dodson  t.  Ash- 
ley, Judge  Jones,  quoting  4  Kent's  Com- 
mentaries, 846,  said:  "The  Intention  of  the 
donor  of  the  power  is  the  great  principle 
that  governs  in  the  construction  of  powers; 
and  in  furtherance  of  the  object  In  view 
the  courts  will  vary  the  form  of  executing 
the  power,  and,  as  the  case  may  require, 
either  enlarge  a  limited  power  to  a  general 
power,  or  cat  down  a  general  power  to  a 
partlailar  purpose."  And  also  said:  "The 
trustees  here  have  not  a  mere  naked  power. 
They  have  the  power  in  connection  with, 
and  as  appendant  to,  the  legal  estate  with 
which  they  are  vested,  and  of  which  th^ 
will  not  be  divested  until  the  purposes  of 
the  trust  have  been  fulfilled." 

[2]  The  appellant  again  correctly  states 
the  legal  proposition,  frequently  declared, 
that  it  is  necessary  to  read  the  gifts  made 
In  execution  of  a  power  of  appointment  as 
if  they  had  been  written  into  and  formed 
part  of  the  instrument  conferring  the  pow- 
er, and  proceeds  to  argue  that,  If  in  this 
case  the  gifts  are  so  read,  the  power  of  sale 
to  make  division  Is  "superseded  or  entirely 
overcome  by  the  execution  of  the  will"  by 
which  she  gave  the  absolute  estate  to  the 
legatees  named,  share  and  share  alike.  On 
the  contrary,  however,  we  are  of  opinion 
that.  If  this  gift  or  appointment  of  the 
residue  of  the  estate  were  read  Into  the  deed 
of  trust,  it  would  not  supersede  or  destroy 
the  power  of  sale  for  the  purpose  of  division 
amongst  the  parties  entitled  at  the  donor's 
death,  but  would  be  subordinated  to  the 
power  which  was  vested  In  the  trustees 
by  the  deed  of  trust  and  of  which  the  donor 
could  not  divest  them  by  any  will  or  sub- 
sequent instrument,  any  more  than  she  could 
in  that  manner  have  divested  the  trustee  of 
the  power  of  sale  conferred  upon  them  for 
the  purpose  of  paying  her  cousins  any  sums 
due  them  for  advances  for  her  comfortable 
support 

Upon  the  whole  case  we  think  it  clear  that 
the  will  does  not  divest  the  trustees  of  the 
power  of  sale  given  by  the  deed  of  trust 

[3]  But  the  appellant  further  contends 
that,  even  conceding  the  power  of  sale  ex- 
isted for  the  purpose  of  division  among  the 
parties  entitled  at  the  death  of  Margaret 
Wilson,  the  sale  is  invalid,  because  that 
was  made  on  March  23,  1910,  and  no  bond 
was  filed  by  the  trustees  until  May  9,  IdlO. 
In  support  of  this  position  he  relies  upon 
sections  221  and  222  of  article  16  of  the 
Code,  which  provides  in  section  221  that 
"every  trustee  to  whom  any  estate  real,  per- 
sonal, or  mixed  shall  be  limited  or  conveyed 
for  the  benefit  of  creditors,  or  to  be  sold  for 
the  benefit  of  creditors,  or  to  be  sold  for  any 
other  purpose,  except  upon  a  contingency, 
shall  file  with  the  clerk  of  the  court  in 
which   the   instrument   creating   the    {tvat 
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may  be  recorded  a  bond  tn  such  penalty  aa 
the  derk  may  prescribe;  •  •  •  and  no 
title  shall  pass  to  any  such  trustee  as  afore- 
said until  such  bond  shall  be  filed  •  •  • 
and  no  sals  made  by  any  such  trustee  with- 
out such  bond  shall  be  valid  or  pass  any 
title  to  such  property  or  estate."  Section 
222  provides  that  when  "any  estate  shall  be 
limited  or  conveyed  to  any  trustee  as  securi- 
ty for  debt,  or  to  be  sold  upon  a  contin- 
gency," no  bond  need  be  filed  "until  the  con- 
tingency happens  or  a  sale  is  about  to  be 
made  under  the  power  contained  in  the  in- 
strument creating  such  trust,"  and  further 
provides,  as  in  section  221,  that  "no  such 
sale  made  without  such  bond  shall  pass  any 
title  to  such  property  or  estate."  The  ap- 
pellant argues  that  the  main  object  of  the 
deed  of  trust  was  to  secure  the  repayment 
to  Margaret  Wilson's  cousins  of  the  sums 
expended  by  them  for  her  support,  and  to 
that  extent  it  was  a  deed  of  trust  for  the 
benefit  of  creditors,  or  as  security  for  a  debt, 
and  therefore  that  this  case  must  be  con- 
trolled by  the  decision  In  Union  Trust  Co.  r. 
Ward,  100  Md.  102,  69  Atl.  192. 

But  the  only  creditors  provided  for  by 
this  deed  were  the  grantor's  two  cousins, 
and  the  agreement  of  facts  in  the  record 
shows  the  only  debts  due  them  were  $735.09 
and  $726.35,  respectively,  at  the  death  of 
Margaret  Wilson,  and  that  these  were  fully 
paid  by  her  executors  on  February  18,  1910, 
.more  than  a  month  before  the  sale  made 
March  23,  1910.  That  sale,  therefore,  was 
neither  made  for  the  benefit  of  creditors,  nor 
to  enforce  a  security  for  any  debt,  nor  do 
we  think  it  comes  within  that  clause  of  sec- 
tion 222  which  relates  to  sales  to  be  made 
upon  a  contingency.  The  deed  in  this  case 
provides  that  in  evoit  of  the  failure  of  Mar- 
garet Wilson  to  dispose  of  the  trust  estate 
under  the  power  of  appointment  giveb  her 
therein  that  the  trustees,  upon  her  death, 
should  convey  and  transfer  the  principal  of 
the  trust  estate  to  her  heirs  or  personal 
representatives.  In  Talbott  v.  Leatherbury, 
92  Md.  166,  48  AU.  733,  this  court  held  that 


a  deed  which  directs  tbe  grantee  to  bold  the 
property  conveyed  in  trust  until  a  given 
time,  and  then  to  convey  it  absolutely  to  the 
cestuis  que  tmstent,  with  an  incidental  power 
of  sale  is  not  within  the  purview  of  Code, 
art  16,  S  221,  which  requires  every  trustee 
to  whom  any  estate  is  conveyed  for  the  ben- 
efit of  creditors,  or  to  be  sold  for  any  other 
purpose  to  file  a  bond  .as  a  condlttoo  of 
passing  the  title  to  him,  since  that  section 
is  Intended  to  apply  only  to  deeds  creating 
trusts  for  the  sale  of  property ;  and  farther 
held  that  such  a  deed  is  within  Code,  art. 
16,  {  219,  which  provides  that,  when  a  trus- 
tee has  been  appointed  by  will  or  deed  to 
execute  a  trust,  any  person  interested  in  its 
execution  may  ask  the  court  to  require  the 
trustee  to  give  bond  for  the  faithful  per- 
formance of  the  trust.  In  the  course  of  the 
opinion  Judge  Jones  said  in  reply  to  the 
same  contention  made  by  the  appellant  here: 
"It  would  be  an  unwarrantable  stretdi  of 
construction  to  hold  section  221  applicable 
to  a  deed  like  the  one  now  before  us,  which 
creates  a  trust  to  hold  the  property  to  a 
given  time  and  then  convey  it  absolutely  to 
the  cestuis  que  tmstent,  because  an  incident- 
al power  of  sale  is  conferred  by  the  deed 
upon  the  trustee."  And  it  would  be  equally 
unwarrantable  to  hold  section  222  which 
deals  also  with  sales  upon  a  contingency  to 
be  applicable  to  the  deed  now  before  us, 
especially  as  that  section  was  enacted  by 
chapter  114  of  1900,  a  year  before  the  de- 
cision in  Talbott  v.  Leatherbury,  supra,  and 
must  be  presumed  to  have  been  in  the  mind 
of  the  court  We  do  not  think  it  necessary 
to  prolong  this  opinion  by  consideration  of 
the  appellant's  objection  that  there  ia  no 
sufficient  mutuality  on  the  part  of  the  con- 
tracting parties  further  than  to  say  that  we 
are  of  opinion  the  relief  sought  cannot  be 
refused  on  that  ground. 

For  the  reasons  given,  the  decree  appeal- 
ed from  win  be  afl^med. 

Decree  affirmed,  vrith  costs  to  the  appel- 
lees above  and  below. 
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(S  Bo7ce,  84) 

HITCH  T.  RIGGIN. 

(Superior  Court  of  Delaware,     Susties. 

April  13,  19U.) 

1.  RefI^VIR    a    1*)  — FOBK    AND     SCOPB    OF 
BSMEDT. 

Replevin  is  a  form  of  action  to  recover  pos- 
session of  personal  chattels  that  have  been  un- 
lawfully taken  or  detained  from  their  owner. 
The  action  is  founded  on  the  general  or  special 
property  of  the  plaintiff,  and  his  consequent 
ri^t  to  immediate  and  exclusive  possession,  and 
the  action  is  therefore  one  in  which  the  title  or 
property  of  a  chattel  is  determined. 

[£}d.  Note.— For  other  cases,  see  Beplerin, 
Cent.  Dig.  |  1 ;   Dec.  Dig.  $  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6104-6106;  vol.  8,  p.  7785.J 

2.  Replevin  ({  8*)— Piaintiff'b  Tma  awd 
Right  of  Possession. 

The  issue  of  projwrty  in  replevin, .  notwith- 
standing defendant's  plea  of  property  in  him- 
self, is  not  whether  the  property  in  the  chattel  is 
that  of  the  plaintiff  or  the  defendant,  but  wheth- 
er the  property  is  hi  the  plaintiff,  with  a  conse- 
quent right  to  its  immediate  possession,  regard- 
less of  the  title  and  property  of  the  defendant. 

[Ed,  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  I  &•] 

3.  Bbpletin  (t  72*)— Etidenck— Bttbdkn  or 
Pboof. 

Plaintiff,  In  replevin  for  a  horse,  must 
prove  by  a  preponderance  of  the  evidence  that 
at  the  time  the  action  was  brought  he  had  and 
retained  a  property  or  title  in  the  horse  in  con- 
troversy of  a  character  to  give  him  a  right  to 
its  immediate  and  exclusive  possession,  while 
the  defendant  may  prevail  upon  the  weaknesa  of 
plaintiff's  title. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec  Dig.  S  72.»] 

4.  Rbpu:vin    (J   12*)— DierENSES— Possession 
IN  Thibd  Party. 

Defendant  in  replevin  may  set  up  property 
and  right  of  possession  in  himself  or  in  another, 
in  order  to  disprove  title  or  property  in  the 
plaintiff,  and  in  this  way  meet  the  issue  of  prop- 
erty in  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  5  103;  Dec.  Dig,  |  12.*] 

6.  Replevin  ($  72*)- Weight  of  Bvidbnob— 

Pbopebty. 

In  replevin,  property  in  the  chattel,  wheth- 
er that  required  to  be  proved  by  plaintiff  or  that 
which  may  be  proved  by  the  defendant,  i*  es- 
tablished by  direct  evidence,  as  by  contracts  of 
sale,  admissions  against  interest,  or  by  evidence 
of  acta  and  relation  of  the  parties,  from  which 
property  and  the  right  of  possession  in  one  or 
the  other  may  reasona'bly  be  inferred, 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  U  292-295;   Dec.  Dig.  g  72.*] 

6.  Evidence  (%  588*)— Weioht  of  Evidence— 
CONi-LiCTiNO  Evidence. 

The  jury,  when  the  evidence  is  conflicting, 
should  reconcile  it  If  it  can,  and,  if  it  cannot, 
should  accept  that  which  is  most  worthy  of 
credit,  and  reject  that  which  is  least  worthy  of 
belief  having  regard  to  the  fairness,  intelli- 
gence, and  interest  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2437;  Dec  Dig.  $  588.*] 

7.  Replevin  (J  97*)— Vebmot  fob  Plaintiif 
—Damages. 

Where  the  jury  in  replevin  find  the  proper^ 
ty  to  be  in  the  plaintiff,  and  that  he  was  en- 
titled to  its  immediate  possession  at  the  time 
the  writ  was  issued,  its  verdict  should  be  for 
the  plaintiff,  not  for  the  return   of  the  horse. 


which  he  already  has,  but  for  nominal  damages 
because  of  its  unlawful  detention  by  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec  Dig.  t  97.*] 

8.  Replevin  (§  83*)  — Verdict  fob  Defend- 
ant— D  ama  g  es  . 

Where  the  jury  in  an  action  of  replevin  find 
against  the  plaintiff's  property  and  right  to  im- 
mediate possession  at  the  time  the  writ  was  is- 
sued, a  verdict  should  be  for  defendant  for  dam- 
ages in  an  amount  equal  to  the  value  of  the 
chattel,  with  interest  from  the  day  it  was  re- 
plevied. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  311-318;  Dec  Dig.  {  83.*] 

Replevin  by  William  S.  Hitch  against  Al- 
lison Rlggln.  Verdict  for  defendant  for  dam- 
ages. 

Action  of  replevin  (No.  2,  February  term, 
1911)  to  recover  possession  of  a  horse.  The 
facts  appear  In  the  charge  of  the  court. 

Argued  before  BOXCB  and  WOOLLBT, 
JJ. 

John  M.  Richardson,  for  plaintiff.  Sudler 
S.  Richards,  for  defendant. 

WOOLLBY,  J.  (charging  tlie  Jury).  Gen- 
tlemen of  the  Jury:  Tlila  is  an  action  of  re- 
plevin brought  by  WUltam  S.  Hitch,  the 
plaintiff,  against  Allison  Ri'ggin,  the  defend- 
ant, to  recover  the  possession  of  a  horse. 
In  obedience  to  the  process  issued  in  this 
case,  the  sheriff  took  the  horse  from  the 
possession  of  the  defendant  and  placed  it  in 
the  possession  of  tha  plaintiff,  where  it  re- 
mains. The  property  in  the  horse  and  the 
right  to  its  possession  are  claimed  alike 
by  both  of  the  parties. 

In  support  of  the  plalntltTB  dairn  of  prop- 
erty, it  is  contended  that  the  plaintiff 
bought  and  paid  for  the  horse  in  a  distant 
city  and  had  It  sent  to  the  farm  upon  which 
be  and  the  defendant  were  living  in  the 
relation  of  landlord  and  tenant;  that  for  a 
period  the  horse  was  placed  and  fed  in  the 
plaintiff's  stable  and  was  used  by  the  defend- 
ant in  cultivating  the  farm;  that  the  plain- 
tiff never  sold  the  horse  to  the  defendant, 
nor  otherwise  parted  with  his  property  in  it, 
and  therefore  he  had  a  right  to  Its  absolute 
and  immediate  possession. 

In  support  of  the  defendant's  claim  of 
property  in  the  horse.  It  is  contended  that 
the  horse  was  purchased  by  the  plaintiff  for 
the  defendant,  upon  the  understanding  and 
agreement  that  the  defendant  was  to  pay 
for  the  horse  the  same  amount  that  the 
horse  liad  cost  the  plaintiff  and  that  pay- 
ment was  to  be  made  by  the  defendant  do- 
ing extra  work  for  the  plaintiff ;  that  he  had 
done  that  extra  work  and  had  paid  for  the 
horse;  that  the  horse  was  kept  in  the 
plaintiff's  stable,  because,  for  a  time,  there 
was  no  other  stable  or  barn  upon  the  prem- 
ises; that  when  a  stable  was  constructed 
for  the  defendant,  as  tenant,  the  horse  was 
removed  to  it,  and  remained  in  his  posses- 
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don  nntn  replevied,  and  fhererore  ne  baa 
a  right  immediately  to  regain  and  retala  its 
possession. 

Tlie  circnmstaneea  attendant  upon  and  in- 
cident to  tlie  alleged  transaction  of  sale  and 
the«  possession  at  tbe  horse  by  tbe  parties, 
as  disclosed  by  the  testimony,  constitute  the 
facts  of  this  case,  which  according  to  the 
restrictive  provision  of  the  Constitution,  tbe 
court  Is  not  permitted  to  discuss  with  you, 
but  which,  nevertheless,  are  matters  proper 
and  necessary  for  your  consideration  In  de- 
termining the  iasne  of  fact  in  this  case.  In 
accord  with  tbe  law  as  the  court  now  charg- 
es you. 

[1]  Beplevin  Is  a  form  of  action  which  is 
employed  to  recover  possession  of  personal 
chattels  that  have  been  unlawfully  taken  or 
detained  from  their  owner.  The  action  is 
founded  on  the  general  or  special  property 
of  the  plalntlfC  la  a  chattel  and  his  conse- 
quent right  to  its  immediate  and  exclusive 
possession.  It  is  therefore  an  action  by 
which  the  title  or  property  of  a  chattel  is 
tried  and  determined.  [2]  The  Issne  of  prop- 
erty in  replevin,  notwithstanding  a  plea  by 
the  defendant  of  property  in  himself,  is  not 
whether  the  property  in  the  chattel  Is  that 
of  the  plaintiff  or,  the  defendant,  but  wheth- 
er the  property  Is  in  the  plaintiff  or  claimant 
in  the  action  and  whether  the  plaintiff  as 
snch  has  a  consequent  right  to  its  immediate 
and  exclusive  possession  (Ott  v.  Speeht  & 
Spahn,  8  Boust  61,  12  Atl.  721),  regardless 
of  the  title  and  property  of  the  defendant. 

[S]  It  therefore  devolves  upon  the  plaintiff 
In  this  case  to  prove  to  you  by  a  prepon- 
derance or  greater  weight  of  the  evidence, 
that  at  the  time  this  action  was  brought  he 
had  and  retained  a  property  or  title  in  the 
horse  in  controversy,  of  snch  a  general  or 
special  character  as  to  give  him  a  right  to 
Its  Immediate  and  exclusive  possession.  The 
defendant,  on  the  other  hand,  In  order  to 
prevail,  is  not  required  to  rely  upon  the 
strength  of  his  own  title  or  property  in  the 
horse,  bnt  may  prevail  upon  the  weakness 
of  the  plalnUfTs  tiUe.  [«]  He  may,  if  he 
choose,  set  up  and  establish  property  and 
right  of  possession  in  himself  or  in  another, 
in  order  thereby  to  disprove  title  or  prc)i>- 
erty  In  the  plaintiff,  and  in  this  manner 
meet  the  issue  of  property  In  the  plaintiff. 

[5]  Property  in  a  chattel,  whether  it  be 
the  property  required  to  be  proved  by  tbe 
plaintiff  or  that  which  may  be  proved  by 
the  defendant.  Is  established  by  direct  evi- 
dence, when  the  case  Is  susceptible  of  it,  as 
by  contracts  of  sale,  admissions  against  in- 
terests, and  the  like,  or  by  evidence  of  the 
acts  and  relation  of  the  parties  from  which 
property  and  the  right  of  possession  In  one 
or  the  other  may  reasonably  be  inferred. 
Such  evidence  has  been  submitted  to  you  in 
this  case.  [I]  If  you  find  it  to  be  conflicting, 
you  sfaonld  reconcile  it  if  you  can,  and  if 


yon  cannot,  yon  ahonld  accept  that  wbicb  la 
most  worthy  of  credit,  and  reject  that  which 
is  least  worthy  of  belief,  having  regard  to 
the  fairness,  intelligence^  interest  and  bias 
of  the  witnesses. 

[7]  If,  from  the  evidence,  yon  find  that  tbe 
property  In  the  horse  rests  with  the  plain- 
tiff and  that  be  was  entitled  to  its  imme- 
diate and  exclusive  possession  at  the  time 
the  writ  in  this  case  was  Issued,  your  verdict 
should  be  for  tbe  plaintiff,  not  for  the  re- 
turn of  tbe  horse,  for  he  already  baa  it, 
but  for  nominal  damages  because  of  tbe  un- 
lawful detention  of  the  horse  by  the  defend- 
ant 

[|]  If,  however,  yon  And  that  the  title  or 
property  in  the  horse  does  not  belong  to  the 
plaintiff  and  that  be  had  no  right  to  its  im- 
mediate possession,  at  the  time  tbe  writ  In 
this  case  was  issued,  your  verdict  should  be 
for  the  defendant,  and  as  the  defendant  does 
not  ask  for  the  return  of  the  horse,  your  ver- 
dict should  be  for  damages  in  an  amount 
equal  to  the  value  of  the  horse,  as  disclosed 
by  the*  evidence,  with  interest  thereon  from 
tbe  day  it  was  replevied  to  this  day. 

Verdict  for  defendant  for  $56.33. 


9  Boyca.  72) 

STATE  T.  LTONS. 

(Conit  of  General  SeBsions  of  Delaware.    8n»- 
sex.     April  K,  1911.) 

1.  E^rBEZZucuzRT   a  4*)  —  Eleusitts  or  Ot- 

FBNRE. 

Bmbexzlement  contemplates  the  appropria- 
tion by  one  of  tlie  property  of  another  with  tbe 
Intent  wrongfoUy  to  convert,  it  to  his  own  use, 
and  such  appropriation  of  the  goods  of  another 
and  tbeir  unlawful  conversion  ma;  l>e  of  goods 
or  personal  property  which  were  lawfully  re- 
ceived in  the  first  instance. 

fEd.  Note.— For  other  cases,  see  I^bezzle* 
ment,  Dec.  Dig.  I  4.* 

For  other  deflnirions,  see  Words  and  Phrases, 
vol.  3,  pp.  2350-2358;   vol.  8,  p.  7649.] 

2.  E^rBEzzuMKNT     (|    16*)— Baii,kb — "Bail- 
ment." 

Under  19  Del.  Laws,  c.  782,  which  provides 
that  any  bailee  of  money  or  other  property,  tbe 
subject  of  larceny,  who  shall  embezzle  or  fraud- 
ulently convert  the  same  to  his  own  use,  shall 
be  guilty  of  a  misdemeanor,  a  "bailment"  ooa- 
sists  in  the  delivery  <^  some  personal  property, 
the  subject  of  larceny,  by  one  p«i8on  to  anotber, 
to  be  by  him  held  and  used  according  to  the 
purpose  for  whldi  it  is  delivered,  upon  an  un- 
derstanding, express  or  implied,  that,  after  fol- 
fillment  of  such  purpose,  it  shall  be  returned  to 
the  bailor ;  and  In  a  prosecution  for  the  offense 
the  state  must  prove  that  the  defendant  was  in 
fact  the  bailee  of  the  property  which  he  is 
charged  to  have  embezzled,  and  where  a  land- 
lord, owning  a  cow,  delivered  It  to  his  tenant 
to  be  kept  on  the  farm,  the  tenant  became  a 
bailee  as  to  the  cow,  and  If  the  cow  while  on 
the  farm  gave  birth  to  a  calf,  he  became  bailee 
as  to  the  calf. 

[X!d.  Note.— SV)r  other  eases,  see  Etobetzle- 
ment.  Cent  Dig.  {!  17,  18,  21;  Dec.  Dig.  {  16.» 

Tot  other  definitions,  see  Wbrds  and  Phrases, 
vol.  1,  pp.  673-676.] 
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8.  BUBKZZUDIEira'     (I    11*)  —  OOHVEBSIOH     OB 

Appbopriation— By  Bailsk. 

In  a  prosecation  under  19  Del.  Laws,  c. 
782,  for  embezzlement  by  a  bailee,  the  ttate 
mnst  pnire  the  bailee's  nnlawfal  omTerrion  or 
appropriation  o(  the  aabject  of  the  bailment  to 
lu8  own  use. 

[Ed.    Note.— For  other   cases,   see    Embezzle- 
ment, Cent.  Dig.  {!  9,  10;    Dec.  Dig.  |  11.*] 
4.  Embezzlement  ({  11*)— CoNVEsaiow— Evi- 
dence. 

Any  nse  which  defendant  may  have  made 
of  a  cow  or  a  calf  in  his  possession  as  bailee, 
Inconsistent  with  the  rights  of  the  owner  and 
with  the  natnre  and  purpose  ot  the  bailment,  is 
evidence  of  a  conversion. 

[Bd.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §{  9,  10 ;  Dec  Dig.  S  11.*] 
B.  EShbszzlkment  (S  6*) — ^Intent  to  Dbfbaud. 
Under  19  Del.  Laws,  c.  782,  declaring  em- 
bezzlement by  a  bailee  to  be  a  misdemeanor, 
the  state,  in  a  prosecution  for  the  offense,  mnst 
prove  the  bailee's  intent  to  defraud  the  owner 
of  his  property. 

[Bd.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {  3 ;  Dec.  Dig.  i  6.*] 

6.  Embezzlement  (8  44*)— Intent— Bvidenoe. 

Intent  of  a  bailee  to  defraud  the  owner  of 
his  property  may  be  shown  either  by  direct  ev- 
idence or  by  evidence  of  facts  and  circum- 
stances from  which  it  may  be  reasonably  In- 
ferred. 

[Ed.  Note.— For  other  eases,  see  Embezzle- 
ment, Cent  Dig.  H  67-^0;   Dec.  Dig.  i  44.*] 

7.  Embezzlbment  (|  16*)— Possession— Own- 

'  KBSHIP. 

Where  a  landlord  purchased  a  cow  for  his 
tenant  upon  the  understanding  that  the  cow 
thereafter  was  to  belong  to  the  tenant,  who  re- 
ceived it  and  treated  it  as  his  own  property, 
for  which  he  was  to  reimburse  the  landlord 
when  lie  made  sufficient  money  ont  of  the  farm, 
the  cow  and  its  offspring  bom  on  the  farm, 
though  not  paid  for,  became  the  property  of 
tlie  tenant,  and  hia. possession  of  them  was  tliat 
of  owner,  and  not  as  bailee. 

[Ed.  Note.— For  other  cases,  see  EtnJbezzle- 
ment,  Dec.  Dig.  f  10.*I 

8.  Cbiminal  Law   (§  308*)— Evidence— RiE- 
BUMPTiON  OF  Innocence. 

Ehrery  person  is  presumed  to  be  innocent 
of  crime  ontil  proven  guilty. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Lfiw,  Cent.  Dig.  {  731;  Dec.  Dig.  §  308.*] 

Q.  Cbiminal  Law  (§  561*>— Weight  ojt  Evi- 

DBNCB— Degree  ok  Pboof. 

It  devolves  on  the  state  to  prove  the  guilt 
ot  the  defendant  beyond  a  teaaonaide  doabt. 

[Ed.  Note.— For.  other  cues,  see  Criminal 
Law,  Cent.  Dig.  J  1267 ;   Dec.  Dig.  |  561.*J 

10.  Cbiminal  Law  (|  561*)— Weight  o*  Kvi- 
DENCE— "Reasonable  Doubt." 

"Reasonable  doubt"  is  not  a  mere  possible 
donfat^  but  is  a  real  and  substantial  doubt, 
founded  in  reason,  and  such  as  intelligent  and 
impartial  men  would  reasonably  entertain  upon 
a  careful  conbideration  of  all  the  evidence  in  a 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  S  1267 ;   Dec  Dig.  {  561.* 

SVr  other  definitions,  see  Wtords  and  Plirasea, 
vol.  7,  pp.  6958-5972;    voL  8,  p.  7779.] 

11.  Cbiminal  Law  (|  561*)— Weight  ov  Bvi- 
DBNCB— In  General. 

If  the  jury,  after  consideration  of  all  the 
evidence  in  a  criminal  case,  reconciling  it  where 
it  la  confljcting,  by  giving  credit  to  that  which 
is  most  worthy  of  credit  and  rejecting  that 
which  is  least  worthy  of  belief,  and  having  re- 
gard to  the  interest  and   fairness  of  the  wit- 


nesses, entertains  a  reasonable  doubt  ot  the 
guilt  of  the  prisoner,  they  shouid  return  a  ver- 
dict of  not  guilty. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1267;   Dec  tHg.  f  6ei.«] 

John  Howard  Lyons  was  indicted  for  em- 
bezzlement as  bailee.    Verdict,  not  guilty. 

Indictment  for  embezzlement  as  bailee  (No. 
5,  April  term,  1911).  The  facta  were  sub- 
stantially as  follows: 

According  to  the  evidence  of  the  state,  Wil- 
liam H.  Mnrphy,  the  landlord  of  the  defend- 
ant, as  a  result  of  a  conversation  with  the 
defendant  In  which  be  made  a  suggestion  to 
the  latter  that  there  was  not  enough  stock  on 
bis  farm  to  make  sufficient  manure  for  the 
enrichment  of  the  farm,  agreed  to  buy  and 
place  upon  the  farm  two  cows.  The  cows 
were  accordingly  purchased  and  the  defend- 
ant was  notified  to  go  for  the  same,  but  when 
he  saw  the  cows  he  would  receive  but  one  of 
them,  claiming  that  the  other  was  too  old. 
The  one  that  he  took  to  the  farm  was  with 
calf.  The  prosecuting  witness  i>aid  for  that 
cow  $30.  Later  the  cow  gave  birth  to  a  calf, 
which  the'  defendant  sold  for  $18.05,  retain- 
ing the  money.  At  a  settlement  with  his  said 
landlord  thereafter,  Lyons  offered  to  pay  for 
the  cow.  Murphy  told  him  he  could  not  pay 
for  it,  that  he  (Murphy)  had  not  sold  It  to 
him,  and  called  upon  Lyons  to  return  the 
cow  to  him  and  to  pay  him  for  the  calf.  This 
the  defendant  would  not  do,  although  notified 
both  verbally  and  in  writing  to  that  effect. 
The  state  further  showed  that  when  the  de- 
fendant offered  to  pay  for  the  cow  and 
Murphy  told  him  that  the  cow  had  never 
l)een  sold  to  htm,  but  was  his  (Murphy's) 
property,  Lyons  did  not  deny  it  and  started 
to  talking  about  something  else. 

The  defendant  claimed  that  the  cow  In 
question,  although  bought  and  paid  for  by 
Mr.  Murphy,  his  landlord,  was  purchased  for 
him  (Lyons)  with  the  understanding  that  he 
would  pay  for  It  when  he  had  sold  enough 
stuff  from  the  farm  to  raise  the  necessary 
money  to  do  so.  In  explanation  of  bis  con- 
duct when  Murphy  denied  that  he  had  sold 
the  defendant  the  cow,  the  latter  stated  that 
Murphy  was  so  excited  at  the  time  that  he 
would  not  listen  to  anything  the  defendant 
might  say,  and  he  did  not  attempt  to  discuss 
it  with  Murphy. 

Argued  before  BOYCJB  and  WOOLLBT,  JJ. 

Frank  M.  Jones,  Deputy  Atty.  Gen.,  and 
James  M.  Ohumell,  for  the  State<  Jolin  M. 
Richardson,  for  defendant. 

WOOLLET,  J.  (diarging  the  jury).  Gentle- 
men of  the  Jury:  The  general  character  of 
the  offense  of  which  the  prisoner  stands  in- 
dicted is  known  to  the  law  as  embezzlement 
[1]  It  Is  similar  to  the  crime  of  larceny  In 
one  respect,  In  that  it  contemplates  ttie  ap- 
propriation by  one  man  of  the  property  of 
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another  with  the  Intent  wrongfully  to  convert 
It  to  bla  own  use.  It  is  distinguished,  how- 
ever, from  the  crime  of  larceny,  In  which  the 
original  taking  of  the  property  of  another 
mnst  be  wrongful,  In  that  the  fraudulent  ap- 
propriation of  the  goods  of  another  and  their 
unlawful  conversion  to  the  use  of  the  one  so 
misappropriating  them,  may  be  of  goods  or 
personal  property  which  were  lawfully  taken 
in  the  first  Instance  or  which  came  Into  his 
hands  lawfully. 

[2]  The  particular  offense  of  which  the 
prisoner  stands  Indicted  is  known  to  the  law 
as  embezzlement  as  bailee,  with  reference  to 
which  the  statutes  of  this  state  provide  "that 
If  any  person,  being  a  bailee  of  money  or  oth- 
er property  the  subject  of  larceny,  shall  em- 
bezzle or  fraudulently  convert  the  same  to 
his  own  use,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction,  shall  be 
ponlsbed."    Laws  of  Del.  vol.  19,  c  782. 

A  bailment  consists  in  the  delivery  of  some 
personal  property,  the  subject  of  larceny,  by 
one  person  to  another,  to  be  by  him  held, 
used  or  handled  according  to  the  purpose  or 
object  for  which  it  Is  delivered,  upbn  an  un- 
derstanding, express  or  Implied,  that  after 
the  purpose  for  which  It  Is  delivered  has  been 
fulfilled,  it  shall  be  returned  to  him  who  first 
delivered  It  or  be  otherwise  dealt  with  ac- 
cording to  his  direction.  A  bailee  Is  one  to 
whom  property  Is  so  delivered. 

As  the  prisoner  in  this  case  Is  charged  with 
embezzlement  in  his  capacity  of  bailee,  the 
state  must  first  prove  to  you  that  the  prison- 
er was  In  fact  the  bailee  of  the  property 
which  he  Is  charged  to  have  embezzled,  and 
second,  that  as  such  bailee  he  embezzled  or 
fraudulently  converted  the  same  to  his  own 
use. 

If  you  find  that  William  H.  Murphy  being 
the  landlord  of  the  prisoner,  was  the  owner 
of  the  cow  in  question  and  delivered  the  cow 
to  the  prisoner  to  be  by  him  kept  upon  the 
farm  for  the  purpose  of  producing  manure, 
the  delivery  of  the  cow  constituted  a  bail- 
ment and  the  prisoner,  upon  receiving  the 
Cow,  became  a  bailee. 

If  you  find  that  after  so  receiving  the  cow 
she  gave  birth  to  a  calf,  then  the  prisoner  be- 
came the  bailee  of  the  calf  as  well  as  of  the 
cow. 

[3]  If  you  find  that  the  prisoner  thus  law- 
fully came  into  possession  of  the  cow  and 
calf  belonging  to  Muri>hy  and  thereby  became 
the  bailee  of  them.  It  then  remains  for  you  to 
determine  whether  the  prisoner  is  guilty  of 
embezzlement,  by  converting  them  or  either 
of  them  to  his  own  use  contrary  to  an  ex- 
press or  Implied  contract  of  bailment  to  re- 
turn them  to  the  owner  after  the  purpose 
for  which  they  had  been  delivered  to  him  had 
been  fulfilled.  To  do  this  you  must  first  de- 
termine whether  the  cow  or  calf  were  the 
property  of  William  H.  Murphy,  second 
whether  the  prisoner  misappropriated  them 
and  converted  them  or  either  of  them  to  his 
own  use,  and  third  whether  he  did  It  with  an 


Intent  to  defraud  William  H.  Mnrpby  of  his 
property. 

[4]  The  conversion  or  misappropriation  by 
a  bailee  of  property  intrusted  to  blm'  may  be 
proven  by  direct  evidence  of  the  fact,  or  by 
proof  of  facts  from  which  the  conversion  may 
be  Inferred.  Any  use  to  which  the  prisoner 
put  the  cow  or  calf  of  which  he  may  have 
been  bailee  that  was  inconsistent  with  the 
rights  of  the  owner  and  with  the  nature  and 
purpose  of  the  bailment,  Is  evidence  of  a  con- 
version; but  in  order  that  It  shall  amount  to 
a  fraudulent  conversion  to  the  bailee's  own 
use,  it  must  be  effected  with  the  Intent  to  de- 
fraud the  owner. 

[6,  6]  The  Intent  to  defraud  the  owner  of 
bis  property  is  the  element  of  the  offense 
that  makes  the  misappropriation  criminal, 
and  must  be  shown  before  conviction  Is  war- 
ranted. Such  an  Intent  to  defraud  may  be 
shown  either  by  direct  evidence  or  by  evi- 
dence of  facts  and  circumstances  from  which 
a  fraudulent  Intent  may  reasonably  or  nat- 
urally  be  inferred. 

[7]  If  you  find  that  when  the  cow  was 
purchased  by  Murphy  it  was  purchased  by 
him  for  the  prisoner  in  the  sense  that  the 
cow  thereafter  was  to  belong  to  the  prisoner, 
and  that  when  the  cow  was  received  by  the 
prisoner  it  was  received  by  him  and  treated 
as  his  own  property,  for  which  he  was  to 
reimburse  Murphy  when  be  made  sufficient 
money  out  of  the  farm,  as  he  contends  by 
his  testimony,  then  the  cow  and  Its  off- 
spring, though  not  paid  for,  became  the 
property  of  the  prisoner,  his  possession  of 
them  was  that  of  owner  and  not  as  bailee, 
and  his  subsequent  disposition  of  the  calf 
and  retention  of  the  cow  would  not  consti- 
tute the  crime  of  embezzlement  as  diarged 
against  him  by  the  Indictment,  and  your  ver- 
dict should  be  not  guilty. 

If  you  find  that  the  prisoner  was  Intrusted 
by  William  H.  Murphy  with  the  possession 
of  a  cow  that  belonged  to  William  H.  Mur- 
phy, to  be  kept  and  used  by  the  prisoner 
for  a  particular  purpose  and  that  afterward 
be  became  possessed  of  a  calf  upon  its  birth 
from  the  cow  and  that  the  prisoner  there- 
after converted  the  cow  and  calf  or  either 
of  them  to  his  own  use,  contrary  to  the  pur- 
poses for  which  it  was  delivered  to  him, 
and  with  an  intent  to  defraud  William  H. 
Murphy  of  his  property,  the  crime  of  em- 
bezzlement as  bailee  will  have  been  estab- 
lished, and  your  verdict  should  be  guilty. 

[(,  I]  All  of  the  presumptions  of  law,  in- 
dependent of  evidence,  are  in  favor  of  in- 
nocence, and  every  person  Is  presumed  to 
be  Innocent  of  crime  until  proven  guilty. 
It  therefore  devolves  upon  the  state  to  main- 
tain Its  issue  and  prove  the  guilt  of  the  pris- 
oner beyond  a  reasonable  doubt. 

[101  Reasonable  doubt  Is  an  expression  of- 
ten used,  rather  well  understood,  but  not 
easily  defined.  It  is  not  a  mere  possible 
doubt,  because  everything  relating  to  human 
affairs  and  depending  upon  moral  evidence 
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Is  optsa  to  Borne  possible,  Imaginary  or  spec- 
ulative doubt.  It  Is  a  real  and  substantial 
doubt  founded  In  reason,  and  such  as  in- 
telligent and  Impartial  men  would  reason- 
ably entertain  upon  a  careful  consideration 
of  all  the  evidence  in  tlie  case. . 

[11]  If,  after  considering  all  of  the  evi- 
dence In  this  case,  by  reconciling  it  where  it 
is  conflicting,  by  giving  credit  to  that  which 
Is  most  worthy  of  credit  and  rejecting  that 
which  is  least  worthy  of  belief,  having  re- 
gard to  the  interest,  fairness  and  bias  of  the 
witnesses,  you  entertain  a  reasonable  doubt 
of  the  gtdlt  of  the  prisoner,  that  doubt 
should  enure  to  his  benefit  and  your  verdict 
should  be  not  guilty. 

The  issues  of  this  case  are  now  submitted 
to  yon  for  your  determination.  In  reaching 
your  conclusion  your  are  to  Umlf  your  con- 
sideration to  the  evidence  and  the  law  as 
stated  to  you  by  the  witnesses  or  charged 
you  by  the  court. 

Yeidlct,  not  guilty. 


(231  Pa.  534) 

MALONB  V.  PIKBCa 
(Supreme  Court  of  Pennsylvania.    May  8, 1911.) 

1.  CoBpoaATiONS  (f  306*)— Offickbs— Pkbbon- 

AI.    LlABILITT. 

The  president  of  a  corporation  which,  be- 
fore excavating  its  land  for  the  purpose  of 
bnUding,  agreed  with  the  owner  of  adjoining 
land  to  do  the  work  in  a  particular  way  so  that 
the  building  would  not  be  injured,  but  neglected 
to  have  the  work  done  in  the  specified  way,  by 
reason  of  which  the  neighboring  building  was 
injured,  was  liable  individually,  m  an  action  of 
trespass,  to  the  owner  who  bad  relied  on  the 
promise,  and  had  taken  no  precaution  to  shore 
up  his  buildifig. 

rEJd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  1457,  1458;    Dec.  Dig.  |  306.*] 

2.  CoKPOBATiowa  (I  306*)— Opfioebs— Pebsor- 
Ai.  IjiABii.rrT. 

Where  the  president  of  a  corporation,  after 
havinf  agreed  for  the  company  with  the  owner 
of  adjoining  land  to  make  an  excavation  in  a 
particular  way,  afterwards,  of  his  own  volition, 
and  without  authority  from  the  corporation, 
adopted  another  method  of  doing  the  work,  be 
exceeded  his  authority,  and  was  liable  in  dam- 
ages for  injuries  caused  by  bis  acts  done  in  ex- 
cess of  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Si  1457,  1458;    Dec.  Dig.  f  306.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  tre8i)a8s  for  Injuries  to  land  for 
failure  to  provide  sufficient  lateral  support 
by  Mary  K.  Malone  against  William  T. 
Pierce.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

At  the  trial  it  appeared  that  the  defendant, 
W.  T.  Pierce,  was  president  of  the  Elizabeth 
Land  Improvement  Company.  The  company 
owned  land  adjoining  that  Of  the  plaintiff. 
The  corporation  planned  to  erect  a  new  build- 
ing on  its.  own  land.  There  was  evidence 
that  the  defendant,  acting  for  his  company. 


agreed  with  the  plaintiff  that  the  corpora- 
tion in  the  excavation  for  the  new  build- 
ing should  take  the  dirt  out  in  small  sec- 
tions, and  that  the  new  wall  should  be  con- 
structed as  these  small  sections  of  dirt  were 
taken  out,  so  that  the  wall  of  the  plaintiff's 
building  would  not  be  injured.  There  was 
evidence  that  the  defendant  failed  to  carry 
out  the  agreement,  and  that  the  dirt  was 
removed  aU  at  once,  as  a  result  of  which  the 
plaintifTs  wall  fell. 

The  defendant  presented  the  following 
point:  "If  W.  T.  Pierce,  the  defendant,  acted 
throughout  as  the  agent  of  the  land  company, 
he  cannot  be  held  liable  for  any  damage  done 
to  plaintiff's  building,  even  though  he  may 
have  taken  the  supervision  of  the  work  of 
removing  the  slope  of  earth  out  of  the  bands 
of  the  contractor,  and  even  though  he  may 
have  omitted  to  take  necessary  precautions 
to  protect  plaintiff's  wall  and  have  excavated 
In  an  improper  manner,  unless  there  was  a 
«rlllfnl  and  malicious  intent  on  his  part  to 
Injure  the  plaintiffs,  the  verdict  must  be  for 
the  defendant"     Answer:   "Refused." 

Verdict  and  Judgment  for  plaintiff  for  $18,- 
S05.89.     Defendant  appealed. 

Argned  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  STBWiART,  and  MOS- 
CHZISKER,  JJ. 

W.  B.  Rodgers  and  R.  H.  Jackson,  for  ap- 
pellant James'  Balph,  R.  A.  Balph,  and 
Thomson  &  Thomson,  for  appellee. 

ELKIN  J.  [1]  This  is  an  action  ex  deUcto 
against  defendant  as  an  Individual,  and  not 
as  agent  or  representative  of  the  corporation 
of  which  be  was  president  at  the  time  of  the 
occurrences  about  which  complaint  is  made. 
It  is  true  that  in  the  averments  of  the  dec- 
laration he  is  referred  to  as  agent  of  the 
land  company  In  conducting  the  negotlatlonB 
with  the  Malones.  But  this  may  very  proper- 
ly be  treated  as  a  recital  of  t^e  facts  relied 
on  to  show  that  there  was  a  verbal  agreement 
between  the  parties  requiring  the  excavation 
to  be  made  in  a  particular  manner,  and,  If 
such  an  agreement  was  made  by  appellant 
acting  for  and  representing  the  land  company 
as  its  president,  be  would  be  affected  with' 
notice  of  its  provisions,  not  only  as  an  officer 
of  the  company,  but  as  an  individual  as  well. 
In  the  view  we  take  of  this  case,  it  Is  not 
important  to  discuss  the  question  whether 
the  80-caUed  agreement  was  a  mere  nudum 
pactum  as  is  contended  by  appellant  With- 
out reference  to  an  express  contract  of  any 
kind,  appellant  owed  certain  duties  to  the 
adjoining  landowner.  If  one  in  the  exercise 
of  his  own  rights  of  property  injure  his 
neighbor,  be  is  liable  in  damages  If  the  In- 
Jury  resulted  from  wUlfuI,  wanton,  or  negli- 
gent conduct  This  rule  is  Everywhere  rec- 
ognized. The  right  to  lateral  support  is 
limited  to  the  land  Itself  in  Its  natural  con- 
dition, and  there  can  be  no  recovery  for  In- 
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Jnrlefl  to  bnlldlngB  or  ImproTements  raaoltlng 
from  tbe  withdrawal  of  sncb  support,  1&  the 
abmnoe  of  proof  of  negligence  or  careleasnees 
in  making  the  excavation.  McGettlgan  t. 
Potts,  149  Pa.  166,  24  AtL  198;  Matulys  ▼. 
Coal  &  Iron  Company,  201  Pa.  70,  60  Aa  82a 
If,  howoTer,  the  excavations  are  made  in  a 
careless  and  negligent  manner,  and  the  hnlld- 
ings  of  the  adjoining  owner  are  thereby  In- 
jured, the  party  so  negligently  making  such 
excavation  may  under  certain  circumstances 
be  held  liable  in  damages  to  the  extent  of  the 
injury  suffered.  Hannlcker  v.  Lepper,  20  S. 
D.  371,  107  N.  W.  202,  6  I*  R.  A.  (N.  S.)  243, 
129  Am.  St  Rep.  938;  Larson  v.  Railroad 
Company,  110  Mo.  234,  19  8.  W.  416,  16  L.  R. 
A.  330,  33  Am.  St  Rep.  439.  In  the  case  last 
cited,  Mr.  Justice  Barclay,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Mlsaourl, 
said:  "If  defendant  notified  plaintiff  that  a 
certain  mode  of  proceeding  was  to  be  pur- 
sued, and  thus  led  him  to  act  upon  that  hy- 
pothesis and  refrain  from  taking  steps  which 
would  otherwise  have  been  necessary  and 
prudent  to  Insure  tbe  safety  of  his  property, 
the  risk  of  injury  to  the  plaintiff  in  the  prem- 
ises imposed  on  the  defendant  the  duty  to- 
wards him  of  conforming  to  the  plan  of  work 
of  which  it  had  advised  him,  or  to  reason- 
ably notify  him  of  a  change  in  that  plan  in 
season  to  admit  of  bis  adopting  protective 
measures  of  his  own."  We  think  this  is  a 
sound  rule.  There  are  certain  reciprocal  du- 
ties which  adjoining  landowners  owe  to  each 
other,  and  in  no  class  of  cases  should  these 
reciprocal  rights  and  duties  be  more  care- 
fully guarded  than  when  excavations  are  to 
be  made  as  in  the  case  at  bar.  Of  course, 
the  land  company  had  tbe  right  to  make  the 
excavation  on  its  own  lot  and  was  acting 
within  its  legal  rights  in  so  doing.  However, 
In  the  assertion  of  its  own  rights  the  duty 
rested  upon  it  not  to  carelessly  or  negligent- 
ly injure  the  property  of  its  neighbor.  The 
land  company  was  under  no  legal  obligation 
to  support  the  brick  wall  and  buildings  be- 
longing to  appellee  whose  duty  it  was  to  sup- 
port and  protect  her  own  buildings.  In  such 
a  situation  the  parties  undertook  to  do  tbe 
wise  and  prudent  thing  by  agreeing  how  the 
work  should  be  done.  There  is  some  dispute 
as  to  whether  such  an  agre^ent  was  in  fact 
made,  and  tbe  learned  trial  Judge  submitted 
this  question  to  the  Jury  who  found  in  favor 
of  the  appellee.  However,  If  no  valid  bind- 
ing agreement  had  been  entered  Into  by  the 
parties,  but  only  a  promise  made  by  the  ex- 
cavator to  do  liie  work  in  a  particular  way 
regarded  by  both  owners  as  safe,  and  this 
promise  was  relied  on  by  appellee,  and  after- 
wards without  notice  of  a  change  in  the  plan 
appellant  proceeded  to  make  the  excavation 
in  some  other  way  proven  to  be  unsafe,  be 
could  not  then  be  beard  to  say  that  no  lia- 
bility for  damages  attached  to  him  because 
the  primary  duty  rested  on  appellee  to  pro- 


tect her  own  property.  TTnder  tnCh  drcnm- 
stances,  appellee  had  the  right  to  rely  on  the 
promise  thus  made  and  refrain  from  doing 
what  otherwise  might  have  been  regarded  as 
necessary  to  protect  ber  property.  In  tbia 
view  of  tbe  case,  the  verbal  agreement  be- 
tween the  parties  only  becomes  important 
as  showing  the  method  agreed  upon  for  mak- 
ing the  excavation  in  a  safe  manner.  We 
have  discussed  the  same  question  in  another 
opinion  this  day  banded  down.  Bee  Cooper 
V.  Altoona  Construction  Company,  80  AtL 
1047. 

[21  It  is  also  argued  that  the  salt  sbould 
have  been  brought  against  the  corporation, 
the  owner  of  the  lot  in  which  the  excavation 
was  made.  Tbe  suit  might  have  been  so 
brought  and  there  is  nothing  in  the  record  to 
indicate  why  this  was  not  done.  We  cannot 
agree  that  the  right  of  action  existed  only 
against  tbe  land  company,  and  that  there  is 
no  cause  of  action  against  appellant  If  ap- 
pellant as  the  agent  or  representative  of  the 
land  company  made  tbe  agreement  relied  on, 
he  was  presumed  to  know  its  terms,  and  this 
imposed  upon  the  company  and  upon  appel- 
lant the  duty  of  doing  tbe  work  in  the  man- 
ner agreed  upon,  or  to  give  reasonable  notice 
of  a  change  of  plans.  If,  on  the  other  band, 
there  was  a  positive  agreement  supported  by 
a  sufficient  consideration  to  do  the  work  so 
as  to  protect  tbe  property  of  appellee,  tbis 
would  be  binding  upon  the  parties.  This  was 
the  theory  upon  wblcb  the  case  was  tried  in 
the  court  below,  and  certainly  this  gave  ap- 
pellant advantage  of  all  he  was  entitled  to. 
If  he  subsequently,  of  bis  own  volition,  and 
without  authority  from  the  corporation, 
changed  the  method  of  doing  the  work,  be 
exceeded  tbe  authority  of  his  principal,  and 
would  be  answerable  in  damages  for  any  in- 
juries resulting  from  acts  done  in  excess  of 
his  authority.  The  evidence  is  sufficient  to 
submit  to  tbe  Jury  on  the  question  of  wlllfal 
and  wanton  negligence  on  the  part  of  appel- 
lant Tbe  case  was  tried  on  its  merits,  and 
we  are  not  convhiced  that  any  reversible  er> 
ror  was  committed  in  its  submission  to  tbe 
Jury. 

Judgment  affirmed. 

(Bl  Pa.  473) 

Appeal  of  SCHMITT. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

Discovert  (I  99*)— Pboductiow  or  Papek»— 

SCOPB  or  OBDEB. 

The  petition  of  the  plaintiff  on  a  scire  fa- 
cias snr  Bwrtgage  that  one  of  the  defendants 
be  reqaired  to  produce  for  Inspection  the  bond 
accompanying  tbe  mortgage  m  salt  and  the 
minute  book  of  tbe  other  defendant,  a  corpora- 
tion, should  be  allowed;  but  tbe  scope  of  the 
order  should  be  limited  to  tbe  bond  and  minute 
book,  and  should  not  include  all  papers,  bonds, 
and  books  Involved  in  the  case  or  desired  by 
counsel  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  I^scoveir. 
Cent  Dig.  I  132;   Dec  Dig.  i  99.*] 
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Appeal  from  Court  of  Common  Pleas,  Lu- 
seme  County. 

Sdre  facias  but  mortgage  by  D.  L.  Rbone, 
trustee,  against  tbe  Keystone  Coal  Company 
and  otbers.  From  an  order  granting  petition 
by  plaintiff  for  an  order  to  compel  the  pro- 
duction of  papers,  defendant  Victoria  Schmltt 
appeals.    Modified. 

Argued  before  FBLU  C.  J.,  and  BROWN, 
MliSTREZAT,  POTTER,  BLKIN,  STBW- 
ABT,  and  MOSOHZISKBR,  JJ. 

Edmund  O.  Butler  and  John  McGahren, 
for  appellant  J.  Q.  Crevellng,  D.  L.  Crevel- 
Ing,  and  Wm.  S.  McLean,  Sr.,  for  appellee 

ELKIN,  J.  If  the  order  appealed  from  was 
Interlocutory,  this  would  be  ground  for  quash- 
ing the  appeal.  But,  waiylng  this  question, 
which  we  do  not  now  pass  on,  we  think  the 
petitioner  In  the  court  below  was  entitled  to 
an  Inspection  of  the  bond  and  the  minute  book 
of  tbe  corporation  under  the  drcnmstances, 
and  tbe  court  had  the  power  to  order  their 
production.  Tbe  court  and  tbe  parties  had 
the  right  to  know  the  facts  shown  by  these 
Instruments.  If  they  were  In  possession  of 
appellant,  she  could  hare  produced  them,  and 
this  would  haye  been  an  end  of  tbe  matter  as 
far  as  she  was  concerned.  If  they  were  not 
in  her  possession,  she  could  haye  so  answered. 
Tbe  order  of  tbe  court  only  required  their 
production  If  In  the  possession  or  custody  of 
tbe  defendants.  This  order  did  not  work  a 
hardship  upon  any  one,  and  we  can  see  no 
reason  why  It  should  not  be  enforced,  except 
that  It  Is  too  broad  In  Its  terms.  The  peti- 
tioner only  asked  for  an  Inspection  of  the 
bond  and  minute  book,  while  the  order  in- 
cludes "all  papers,  bonds,  and  books  Involy- 
ed  In  the  case  or  desired  by  counsel  for  plain- 
tiff." Clearly  the  petitioner  was  not  entitled 
to  more  than  he  asked  for,  and  the  appellant 
was  justified  in  complaining  about  tbe  sweep- 
ing proylslons  of  the  order  to  produce  all 
papers,  bonds,  and  books  desired  by  counsel. 
In  this  respect  the  order  should  be  modified; 
'  but,  when  so  modified,  it  should  be  afiBrmed. 

Tbe  decree  of  tbe  court  below  is  modified, 
so  as  to  require  only  the  production  of  tbe 
bond  and  minute  book  as&ed  for  by  tbe  peti- 
tioner, and,  when  so  modified,  tbe  order  mak- 
ing tbe  rule  absolute  is  affirmed.  Costs  of 
this  appeal  to  be  paid  by  appellant,  and  in  the 
court  below  as  there  ordered. 


PITTSBtBO  RTS.  CO. 
May  8, 


(231  Pa.  SS») 

ASHWOBTH  Y, 

(Supreme  Court  of  Pennsylvania. 
1911.) 

1.  Statutes  (J  98*)— Local  ob  Spkotal  Laws 
— Classifioation  ov  Cmts. 

Act  June  7,  1907  (P.  L.  45S),  regulatiog 
the  mazimnm  rate  of  fare  for  transportation  of 
passengers  by  street  railway  companies  in  cities 
of  the  second  class,  and  prescribing  a  penalty 
for  tlie  violation  thereof,  is  unconstitutional  as 


local  or  special  legislatloii,  invoMng  an  improp- 
er daasiflcation  of  cities. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig.  §102;   Dec  Wg.  |  83.»1 

2.  Statutes  {i  93*)— TjOcal  ob  Spkciai.  Laws 

—Classification  of  Cities. 

Act  June  7,  1907  (P.  L.  463),  regulating 
the  rate  of  fare  for  transportation  of  passengers 
by  street  railway  compames  in  cities  of  the  sec- 
ond class,  does  not  relate  to  the  exercise  of  the 
corporate  powers  or  to  the  corporate  officers  of 
cities  of  the  second  class,  nor  regulate  the  mu- 
nicipal affairs  of  such  cities,  and  hence  is  not 
a  subject  for  which  cities  may  l>e  classified; 
and,  as  the  act  applies  to  street  railways  located 
in  but  two  cities  of  tbe  state,  it  is  uncons.titu- 
tional  as  special  and  local  legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  102;   Dec.  Dig.  g  93.*] 

Moschzisker  and  Potter,  JJ.,  dissenting. 

Appeal  from  Superior  Court 

Action  by  William  H.  Ashworth  against  the 
Pittsburg  Railways  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  rendered. 

Argued  before  BROWN,  MBSTBBZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

William  A.  Cballener,  D.  A.  Reed,  and  Glar- 
encs  Burleigb,  for  appellant  Wm.  M.  Hall, 
tor  appellee. 

MESTREZAT,  J.  Pittsburg  la  ft  dty  of 
the  second  class,  and  the  defendant  la  a  cor- 
poration created  under  the  laws  of  Pennsyl- 
vania and  operates  a  street  railway  wholly 
within  the  city.  For  some  .years  prior  to 
June  7,  1907,  the  defendant  had,  under  a 
regulation  of  the  company,  charged  a  fare  of 
10  cents  for  a  continiroua  ride  between  mid- 
night and  6  o'clock,  a.  m.  The  Legislature 
passed  an  act  approved  June  7,  1907  (P.  L. 
458;  5  Purd.  [13th.  Ed.]  6904),  enUtled:  "An 
act  to  regulate  the  maximum  rate  of  fbre  to 
be  charged  for  transportation  of  passengers 
by  street  railway  companies  or  corporations, 
in  the  cities  of  the  second  class  of  the  com- 
monwealth, and  prescribing  a  penalty  for  tbe 
violation  thereof."  The  act  provides  that: 
"No  company  or  corporation  operating  a  street 
railway  in  this  commonwealth  shall  charge, 
demand,  or  receive  more  than  the  sum  ot 
five  cents  per  trip,  or  passage,  from  each  pas- 
senger on  said  railway,  within  the  corporate 
Umits  of  any  dty  of  the  second  class  In  this 
commonwealth,  for  a  continuous  ride  In  one 
car."  It  also  provides  that  "any  officer,  di- 
rector, or  employe  of  such  company,  operat- 
ing as  aforesaid,  who  shall  violate  the  pro- 
visions of  this  act  shall  be  guilty  of  a  misde- 
meanor," punishable  by  fine  or  imprisonment 
or  both.  The  plaintiff  entered  one  of  defend- 
ant's cars  on  July  16,  1007,  between  midnight 
and  5  o'clo(dc  a.  m.  for  a  continuous  trip  or 
passage  In  the  same  car  between  points  with- 
in the  limits  of  the  city.  He  tendered  the 
conductor  five  cents  as  his  fare,  being  the 
maximum  legal  fareifor  a  omtinaous  ride  In 
a  car,  as  provided  in  tbe  act  of  1907,  which 


•For  otlier  cues  see  same  topic  and  section  NUMBER  In  Deo.  Die  *  Am.  Die.  Key  No.  Scrlea  *  Rep'r  IndezM 
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was  refused.  The  conductor  then  demanded 
10  cents  from  the  plaintiff  as  his  fare,  which 
the  plaintiff  refused  to  pay,  whereupon  the 
conductor  stopped  the  car  and  compelled  the 
plalntlfiC  to  leave  It 

[1]  This  Is  an  action  of  trespass  brought  to 
recover  damages  for  the  alleged  illegal  ex- 
pulsion from  the  car.  The  trial  resulted  in 
a  verdict  and  Judgment  for  the  plaintiff.  The 
superior  court  having  affirmed  the  Judgment, 
the  defendant  has  appealed  to  this  court 
The  only  question  for  determination  here  is 
whether  the  act  ot  June  7,  1907,  is  void  be- 
cause it  is  special  and  local  legislation  pro- 
hibited by  the  state  Constitution.  The  com- 
mon pleas  and  superior  courts  held  that  the 
act  was  not  special  or  local  legislation,  and 
sustained  It  on  the  ground  that  the  regulation 
of  fares  to  be  charged  for  riding  on  a  street 
car  in  a  city  is  a  municipal  regulation,  and 
that  the  subject  of  such  rates  is  a  munici- 
pal affair,  and  therefore  within  the  purposes 
for  which  classification  of  cities  is  recogniz- 
ed as  valid. 

The  right  of  the  dty  under  article  17,  S  0, 
of  the  Constitution,  to  Impose  terms  on  the 
defendant  company  as  a  condition  to  granting 
it  the  privilege  of  constructing  its  railway 
within  the  city,  is  not  Involved  in  the  case. 
That  is  a  constitutional  right  of  which  neith- 
er the  Lieglslature  nor  the  courts  can  deprive 
the  municipality.  The  city  may  impose  con- 
ditions as  to  rates  of  fare  for  permission  to 
use  its  streets,,  but  it  is  not  the  exercise  of 
such  power  or  authority  that  Is  invoked  here 
as  a  Justification  for  attempting  to  regulate 
the  fares  to  be  charged  by  the  defendant  com- 
pany in  the  city  of  Pittsburg.  That  question, 
therefore,  does  not  enter  into  the  case. 

[2]  The  effect  of  the  act  of  1907  Is,  as  sug- 
gested by  the  learned  Judge  of  the  common 
pleas,  to  regulate  the  fares  of  street  railways 
in  cities  of  the  second  class.  It  operates  only 
on  the  fares  of  street  railways,  and  only  in 
cities  of  the  second  class,  Pittsburg  and 
Scranton,  and  this  would  make  it  a  local  and 
special  law  unless  It  is  a  subject  for  which 
cities  may  be  classified.  It  is  not  claimed 
to  be  within  the  protection  of  article  3,  §  8, 
ot  the  Constitution.  The  act  Itself  does  not 
attempt  to  make  a  classification  of  cities  in 
which  it  is  to  operate.  The  act  of  June  25, 
1895  (P.  L.  275,  8  Furd.  [13th  Ed.]  p.  2706), 
divides  cities  into  three  classes:  "i^or  the 
purposes  of  legislation,  regulating  their  mu- 
nicipal affairs,  the  exercise  of  certain  corpor- 
ate powers  and  having  respect  to  the  number, 
character,  powers  and  duties  of  certain  offi- 
cers thereof."  Similar  purposes  for  dassi- 
fytng  cities  were  given  in  the  prior  acts  on 
the  subject  In  construing  this  legislation, 
we  have  had  occasion  In  numerous  cases  to 
determine  the  proper  basis  of  classification. 
It  Is  not  necessary  to  review  all  the  cases 
or  quote  from  many  of  them.  Excerpts  from 
some  of  the  leading  cases  will  be  sufficient  to 
Indicate  the  principles  upon  which  the  ques- 
tion presented  here  must  be  determined. 


In  Ayars'  Appeal,  122  Pa.  266,  281,  16  Atl. 
356,  363  (2  L.  E.  A.  577),  Sterrett,  J.,  speak- 
ing for  the  court,  said:  ""The  underlying 
principle  of  all  the  cases  is  that  classifica- 
tion, with  the  view  of  legislating  for  either 
class  separately.  Is  essentially  unconstitu- 
tional, unless  a  necessity  therefor  exists,  a 
necessity  springing  from  manifest  peculiar- 
ities, clearly  distinguishing  those  of  one  class 
from  each  of  the  other  classes,  and  Imper- 
atively demanding  legislation  for  each  class, 
separately,  that  would  be  useless  and  detri- 
mental to  the  others.  *  *  *  As  was  said 
in  Scowden's  Appeal,  96  Pa.  422,  classification 
\^hich  Is  grounded  on  no  necessity  and  has 
for  its  sole  object  an  evasion  of  the  Coostltu- 
tlon  is  quite  a  different  thing."  In  Rnan 
Street  132  Pa.  257,  275,  19  Atl.  219,  221, 
7  L.  R.  A.  193,  Mr.  Justice  Williams  dis- 
cusses the  question  of  classification  at  length, 
after  saying  that  classification  does  not  au- 
thorize legislation  on  subjects  not  relating  to 
municipal  affairs,  and  that  It  is  only  author- 
ized for  the  purposes  named  In  the  statute, 
the  opinion  continues:  "In  order  that  a  given 
act  of  assembly,  relating  to  a  class  of  cities, 
may  escape  the  charge  of  being  a  local  law, 
H  is  necessary,  as  was  said  In  Weinman  v. 
Railway  Co.,  118  Pa.  192  [12  Atl.  288].  that 
It  •  •  •  must  be  directed  to  the  existence 
and  regulation  of  municipal  powers,  and  to 
matters  of  local  government  •  •  •  Classi- 
fication does  not  authorize  legislation  on  sub- 
jects not  relating  to  municipal  affairs.  •  •  • 
I  will  adopt  the  words  of  the  act  of  May  23, 
1874  (P.  L.  230),  and  say  that  classification  au- 
thorizes such  legislation  as  relates  to  the  ex- 
ercise of  the  'corporate  powers'  possessed  by 
cities  of  the  particular  class  to  which  the  leg- 
islation relates,  and  to  the  'number,  character, 
powers  and  duties'  of  the  officers  employed  in 
the  management  of  municipal  affairs.  These 
are  the  purposes  contemplated  by  the  Legis- 
lature. They  are  the  only  purposes  for  which 
classification  seems  desirable.  They  are  the 
only  purposes  for  which  it  has  been  upheld 
by  this  court  »  *  •  AU  legislation  not 
relating  to  the  exercise  of  (municipal)  cor- 
porate powers,  or  to  corporate  officers  and 
their  powers  and  duties,  is  unauthorized  by 
classification."  In  Scranton  v,  Whyte,  148 
Pa.  419,  426,  23  Ati.  1043,  1044,  we  said:  "If 
it  (the  act)  relates  to  subjects  of  municipal 
concern  only,  it  is  constitutional,  because 
operating  upon  all  the  members  of  the  dass 
It  is  a  general  law.  If  it  relates  to  subjects 
of  a  general,  as  distinguished  from  .a  munici- 
pal character,  it  is  local,  and  therefore  in- 
valid, although  it  may  embrace  all  the  mem- 
bers of  the  class."  In  Safe  Deposit  &  Trust 
C!o.  y.  Fridge,  162  Pa.  231,  239,  25  Atl.  530. 
533,  the  court,  per  Sterrett  J.,  said:  rrhe 
purposes,  for  which  cities  are  classified,  and. 
the  only  purposes  for  which  such  classifica- 
tion is  legal,  are  distinctly  stated  in  said 
acts.  •  *  •  In  view  of  the  foregoing  au- 
thorities and  the  principles  clearly  establlsb- 
ed  by  them,  how  can  it  be  successfully  claim- 
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ed  that  section  12  of  the  act  of  Marcb  22, 
1877,  P.  L.  18,  Is  within  the  recognlued  scope 
of  valid  legislation  for  cities  of  the  second 
class?  It  certainly  does  not  relate  to  the 
exercise  of  any  corporate  power  of  such  dn- 
ties,  nor  to  the  number,  character,  powers, 
and  cities  of  any  municipal  officer  thereof, 
nor  to  any  subject  under  the  control  of  city 
government" 

Tested  by  the  principles  announced  in 
these  and  numerous  other  cases  it  is  clear, 
we  think,  that  the  subject  of  the  act  of  1907 
is  not  included  in  the  purposes  for  which 
cities  may  be  dassifled.  Legislation  for  such 
purposes  therefore  cannot  be  sustained  on 
the  ground  of  classification.  We  are  unable 
to  see  any  connection  between  the  population 
of  cities  or  other  municipalities  and  street 
railway  fares,  or  why  the  municipalities  of 
the  state  should  be  dassifled  according  to 
their  population  for  the  purpose  of  regulat- 
ing such  fares.  The  purpose  of  the  act  of 
1907  is,  as  declared  in  its  title,  the  regulation 
of  the  maximum  rate  of  fare  to  be  charged 
for  the  transportatiom  of  passengers  by  street 
railway  companies  in  cities  of  the  second 
class.  It  is  manifest  that  it  relates  soldy '  to 
street  railway  fares,  and  it  is  therefore  ap- 
IMirent  that  the  subject  is  of  a  general,  as 
distinguished  from  a  municipal,  character, 
and  b&OLCe  (me  for  which  cities  cannot  be 
classified  for  the  purposes  of  legislation.  As 
held  in  the  Fri<&e  and  Ruan  Cases,  the  act 
of  assembly  declares  the  purposes  for  which 
cities  may  be  classified,  and  the  r^^latlon  of 
fares  on  street  railways  is  not  to  be  found 
among  them.  It  Is  quite  certain  that  the 
act  does  not  relate  to  "the  exercise  of  certain 
corporate  powers"  of  cities  of  the  second 
class,  nor  does  it  have  "respect  to  the  number, 
character,  powers  and  duties  of  certain  of- 
ficers," of  these  cities.  It  is,  however,  con- 
tended by  the  appellee  and  so  held  by  the 
learned  superior  court  that  it  is  "a  municipal 
regulation,  and  that  the  subject  of  such  rates 
Is  a  municipal  affair,"  thereby  bringing  the 
act  within  the  purposes  for  which  cities  may 
be  classified.  We  cannot  concur  in  that  con- 
clusion. The  act  does  not  attempt  to  control 
or  fix  the  rate  of  speed  of  the  railway,  nor 
does  it  change  its  motive  power,  nor  does  it 
regulate  the  use  of  the  streets  by  the  rail- 
way. (Conceding  the  right  of  the  state  to  ex- 
ercise such  powers,  it  does  not  attempt  to  do 
so  in  the  act  of  1907.  The  statute  deals  sole- 
ly with  the  rates  to  be  charged  by  the  com- 
pany for  transportation  within  citiea  of  the 
second  class.  It  regulates  such  rates  w.ithin, 
but  not  the  affairs  of,  such  cities.  Neither  in 
the  title  nor  the  body  of  the  act  are  the 
cities  referred  to  except  to  define  the  terri- 
torial limits  within  which  the  act  regulates 
the  maximum  rate  of  street  car  fares.  The 
act  imposes  no  obligations  on  second-class 
cities,  prescribes  no  duties  they  shall  per- 
form, confers  no  authority  on  them  to  regu- 
late car  fares,  and  neither  deals  with  nor 


regulates  any  of  their  corporate  powen  or 
affairs.  It  is  also  true  that  it  does  not  en- 
Join  the  performance  of  any  duty  upon  any 
officer  of  those  cities.  It  therefore  does  not 
regulate  or  affect  the  cities  or  their  officers, 
but  the  affairs  of  railway  companies  within 
second-class  cities.  It  deals  with  the  affairs 
of  specified  street  railway  companies,  and 
not  with  the  affairs  of  the  municipalities  in 
which  they  operate  their  railways. 

We  may  appropriately  quote  the  following 
language  of  the  opinion  in  Weinman  v.  Rail- 
way Company,  118  Pa.  192,  202,  12  Atl.  288, 
291,  as  applicable  to  the  case  in  hand:  "It 
[the  act]  selects  such  [street  railway]  com- 
panies as  may  be  located  in  cities  of  the  sec- 
ond and  third  class,  and  makes  special  pro- 
vision for  them,  while  all  oth^r  street  rail- 
way companies  remain  under  the  operation 
of  the  gmeral  law."  The  act  of  1907  selects 
such  railways  as  are  located  in  cities  of  the 
second  class  and  regulates  the  fares  to  be 
charged  for  transportation  on  them.  As  said 
by  the  court  in  the  Weinman  Case:  "This 
is  Just  what  the  Constitution  declares  shall 
not  be  done."  We  do  not  regard  Reeves  v. 
Philadelphia  Traction  Company,  1C2  Pa.  153, 
25  Atl.  516,  as  ruling  the  present  case.  Tbtit 
case  dealt  with  an  act  of  assembly  which, 
in  the  language  of  the  opinion,  "refers  solely 
to  the  management  of  their  cars  on  the  pub- 
lic streets,  a  subject  having  close  relation  to 
the  powers  and  duties  of  the  municipal  au- 
thorities to  which  the  act  commits  its  con- 
trol." As  pointed  out  above,  the  act  of  1907 
does  not  directly  or  indirectly  regulate  the 
use  of  the  streets  by  the  defendant  company, 
nor  does  it  in  any  manner  affect  the  man- 
agement of  the  company's  cars  on  the  streets 
of  the  city. 

Our  conclusion  is  that  the  act  of  1907  does 
not  relate  to  the  exercise  of  the  corporate 
powers,  or  to  the  corporate  officers,  of  cities 
of  the  second  class,  nor  regulate  the  municipal 
affairs  of  such  cities,  and  hence  Is  not  a  sub- 
ject for  which  cities  may  be  classified.  It 
follows  that,  as  the  act  applies  to  certain 
street  railways  located  In  but  two  of  the 
cities  of  the  state,  it  is  special  and  local  leg- 
islation, and  therefore  unconstitutional  and 
void. 

Hie  Judgment  of  the  superior  court  and 
the  Judgment  of  the  court  of  common  pleas 
are  reversed,  and  Judgment  is  now  entered 
for  the  defendant  in  pursuance  of  the  provi- 
sions of  the  case  stated. 

MOSCHZI8KEB,  J.  (dissenting).  To  my 
mind  the  subject-matter  of  the  act  in  ques- 
tion can  be  properly  termed  a.  "municipal 
affair."  This  is  made  evident  when  we  re- 
fiect  that,  if  the  Legislature  had  seen  fit  to 
empower  the  municipalities  to  regulate  by 
ordinance  the  "maximum  rate  of  fare  to  be 
charged  for  transportation  of  passengers  by 
street  railway  companies"  operating  upon 
their  respective  highways,  such  an  act  would 
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not  be  an  milawfnl  ddegation  of  legislative 
power,  bat  simply  an  antborizatlon  to  the 
local  bodies  to  regulate  tbat  vbldi  ttae  gea- 
eral  a88eii\bly  considered  an  affair  appro- 
priate for  municipal  control.  Tbat  it  can 
Justifiably  be  so  considered  is  apparent,  for 
the  regulation  of  the  fares  to  be  charged  pas- 
sengers In  cars  operated  upon  the  streets  of 
a  community  Is  a  natural  subject  of  munic- 
ipal control  as  a  matter  peculiarly  concern- 
ing the  body  of  Its  people.  Indeed,  In  Phlla- 
delpbla  t.  Philadelphia  R.  T.  Co.,  228  Pa. 
326,  77  Atl.  501,  we  have  but  recently  treated 
tbe  regulation  of  street  railway  fares  as  a 
subject  whlcb  cities  haye  been  impliedly  giv- 
en the  right  to  legislate  upon  under  the  act 
of  April  15, 1907  (P.  L.  80),  which  act  we  sus- 
tained In  Brode  v.  Philadelphia,  230  Pa.  434, 
79  Atl.  659 ;  and  such  a  grant  could  only  be 
sustained  as  legislation  affecting  municipal 
affairs.  Tbe  fact  that  in  this  Instance  in 
dealing  with  tbe  some  subject-matter  tbe 
state  deemed  it  wise  to  act  directly  would 
not  (flange  tbe  character  of  tbe  legislation. 
It  seems  to  me  tbat  the  presoit  statute  is  one 
regulating  "municipal  affairs,"  and  that  it 
falls  within  tbe  general  classlflcation  act  of 
June  25.  1885  (P.  U  275).  My  thought  Is  that 
the  General  Assembly  had  the  right  to  legis- 
late upon  the  subject-matter  of  the  act;  that 
they  could  reasonably  treat  it  as  a  mnnietpal 
affair;  that  they  did  so  treat  it;  and  tbat 
tbe  statute  is  saved  from  the  taint  of  local 
legislation  by  the  act  of  1885. 

If,  however,  the  act  should  not  be  account- 
ed a  general  one  aivlying  to  tiie  mnnicipal 
affairs  of  a  class  of  cities,  then,  in  view  of 
the  decision  of  this  court  In  tbe  recent  case 
of  ttoumfort  Co.  v.  Delaney,  280  Pa.  S74,  79 
Atl.  653,  I  fail  to  perceive  anything  In  the 
Constitution  to  foibid  it  as  special  or  local 
legislation.  In  its  application  to  certain  cas- 
es, such  an  act  might  prove  unconstitutional 
as  confiscatory,  or  as  an  undue  interference 
witb  vested  charter  rights,  but  tbat  point  is 
not  raised  in  the  present  record. 

I  would  affirm  tbe  Judgmrat  of  the  two 
courts  tbat  have  already  passed  upon  the 
question  Involved. 

Mr.  Justice  POTTER  Joins  in  this  dissent 


(SI  Pa.  Ml) 
STEM  et  aL  v. 


BETHLEHEM  BOROUOH, 


(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

Municipal  Corpobationb  (|  8C7*)— Bowds— 

DKTEBiaNATION    AS    TO     ISSUANCB— SUBIUS- 
SIOW  TO  POFULAB  VOTJS. 

The  form  of  ballots  to  be  used  at  an  elec- 
tion authorized  by  Act  April  29,  1903  (P.  I* 
338)  {  2,  to  ascertain  whether  the  indebtedness 
of  the  borough  should  l>e  increased,  must  be 
that  which  is  prescribed  by  the  act,  and  where 
the  question  submitted  is  printed  on  the  ballot, 
but  Is  not  followed  by  the  words  "yes"  and 
"no,"  the  election  will  be  invalid. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  g  1841;  Dec.  Dig.  { 
867.*] 


Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Bill  in  equity  by  Leo  A.  Stem  and  others 
against  Bethlehem  Borough.  From  a  decree 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  STEWART,  JJ. 

Oeorge  R.  3ooth  and  John  O.  Johnson,  for 
appellant    Harry  O.  Cope,  for  appellees. 

MESTREZAT,  J.  This  is  a  taxpayer's  bill, 
and  the  appeal  to  this  court  raises  tbe  ques- 
tion of  the  validity  of  the  municipal  election 
held  to  determine  whether  the  Indebtedness 
of  the  borough  should  be  increased  for  the 
purpose  of  constructing  a  water  system  to 
supply  tbe  defendant  borongh  with  water. 
The  appeal,  as  we  understood  at  the  argu- 
ment, is  abandoned.  The  form  of  the  ballot 
used  at  the  election  did  not  comply  witb  the 
requirements  of  section  2  of  the  act  of  April- 
29,  1903  (P.  L.  838)  2  Purd.  [13th  Ed.]  p. 
1360),  and  for  this  reason  the  election  was 
vitiated.  We  have  quite  recently  held  in 
McLaughlin  v.  Summit  HUl  Borough,  224  Pa. 
425,  73  Atl.  975,  this  act  to  be  oonstitntlonal, 
and  tbat  the  ballots  to  be  used  at  an  election 
to  -ascertain  wbetber  tbe  indebtedness  of  a 
borough  shall  be  Increased  most  be  in  the 
form  prescribed  by  tbe  act  This  Is  dedstve 
of  the  present  case.  The  question  submit- 
ted was  printed  on  tbe  ballot,  but  it  was  not 
followed  by  tbe  words  "yes"  and  "no,"  as  re- 
quired by  the  statute.  Section  4  of  tbe  act 
provides  tbat  "no  ballot  without  tbe  of- 
ficial indorsement  shall  be  allowed  to  be  de- 
posited In  the  ballot  box  and  none  but  ballots 
provided  In  accordance  witb  tbe  provlalons 
of  this  act  shall  be  counted." 

The  decree  Is  affirmed. 

(231  Pa.  «4) 
BETHLEHEM  CITI  WATER  CO.  T.  BSTTH- 

LEHEM  BOROUGH  et  aL 
(Supreme    (3oart  of   Pennsylvania.     April   24, 
1911.) 

1.  WaTEBS  and  WaTIB  (3O0RSS8  (I  ISS*)— Mu- 
RiciPAi.  Watsb  StTPPLY— Rights  of  Water 

CJOIfPANT. 

Tbat  a  water  comi>any  elects  its  plant  and 
proceeds  to  supply  water  to  a  particular  terri- 
tory pursuant  to  its  charter  right,  and  subse- 
quently,  when  a  borough  is  created  from  a  por- 
tion of  the  territory,  continues  to  supply  tbe 
inhabitants  with  water  and  to  supjply  the  bor- 
ough with  water  for  fire  protection  at  fixed 
rates,  and  on  the  increase  of  the  borough  ex- 
tends Its  mains  and  builds  additional  fire  hy- 
drants at  the  borough's  request,  does  not  raise 
an  implied  contract  between  the  water  company 
and  the  borough,  excluding  the  power  of  the 
borongh  to  supply  water  by  its  own  plant 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  CJent.  Dig.  SS  277,  278;  Dec 
Dig.  §  183.*] 

2.  MnniciFAi,  Cobfobations   (S   57*)— Gov- 

EBNUENTAL    POWKBS— RESTBICTIONS. 

A  municipal  corporation  when  exerting  its 
function  for  the  general  good  is  not  to  be  shorn 
of  its  power  by  mere  implication,  and  the  inten- 
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tion  to  restrict  tlie  exercise  Cf  its  public  Ipbwers 
mnst  be  manifested  by  words  so  clear  as  not  to 
admit  of  inconsistent  meanings. 

[Bd.  Note.— For  otlier  cases,  see  Manicipal 
Corporations,  Dec.  Dig.  {  57.*] 

8.  Watebb  asd  Waikb  Coubsxs  ({  183*)  — 
Municipal    Watib    Supply  —  Powbb    of 

BOBOUOH. 

A  borough  may  adoijt  one  of  two  methods, 
which  exhausts  its  municipal  power  and  pre- 
Tents  it  resorting  to  the  other  for  a  supply  of 
water,  only  to  supply  water  "for  use  of  the  in- 
habitants" of  a  .borough,  and  not  to  supply  wa- 
ter for  municipal  purposes. 

WEJd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Ddg.  {  183.*] 

■4.  Wathm  and  Wateb  Codbsbb  (|  197*)-^Ao- 

TiONs— Issues  and  Pboof, 

A  water  company's  bill  to  enjoin  a  bor- 
ough: from  issuing  bonds  and  laying  mains  for 
the  sapply  of  water  not  being  filed  by  the  plain- 
tiff as  a  taxpayer,  the  validity  of  an  election  to 
ascertain  whether  the  municipal  indebtedness 
should  be  increased  cannot  be  determined. 

[Ed.  Note.— Fbr  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  g  197.*] 

Appeal  from  Court  tit  Common  Pleas, 
Northampton  County. 

Bill  In  equity  by  the  Bethlehem  City  Water 
Company  against  Bethlehem  Borough  and 
others  to  enjoin  the  borough  from  issuing 
bonds,  and  from  laying  mains  and  doing 
other  things  for  the  supply  of  water  In  a 
portion  of  the  borough  of  Bethlehem,  former- 
ly constituting  the  borough  of  West  Bethle- 
hem. From  a  decree  for  complainant,  de- 
fendants appeal-  Reversed,  and  blU  dismis- 
sed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ME8TREZAT,  POTTER,  and  STEWART, 
33. 

George  R.  Booth  and  John  G.  Johnson,  for 
appellants.  J.  Davis  Brodhead  and  Herbert 
3.  Hartzog,  for  appellee. 


MXSTREZAT,  J.  The  borough  of  Beth- 
lehem, Northampton  county,  was  incorpo- 
rated In  1845,  and  in  1854  became  subject 
to  the  general  borough  act  of  April  3,  1861 
(P.  L.  320).  The  borough  of  West  Bethlehem 
was  incorporated  under  the  same  act  in  1886 
oat  of  territory  in  Hanover  township,  Le- 
high conn^.  A  small  stream — ^the  county 
line — ^lay  between  the  two  boroughs,  which 
were  consolidated  in  ISOi  and  constitute  the 
present  borough  of  Bethlehem,  the  defend- 
ant 

The  Bethlehem  South  Gas  &  Water  Com- 
pany was  incorporated  by  a  special  act  of 
assembly  approved  April  13,  1864  (P.  L. 
403),  and  was  empowered  to  Introduce  into 
"the  village  of  Bethlehem  South,  and  the 
villages  adjoining,  in  Saucon,  Salisbury,  find 
Hanover  townships,  In  the  counties  of  North- 
ampton and  Lehigh,  a  sufficient  supply  of 
gas  and  pure  water."  The  company  was 
organized  In  1867  and  Immediately  thereafter 
began  to  sapply  Bethlehem  South  with  wa- 
ter.    Id   ism,   the  company    extended   its 


mains  and  pipes  Into  the  village  of  Hanover 
township,  which,  in  September,  1880,  was  in- 
-corporated  as  the  borough  of  West  Bethle- 
hem. The  company  on  July  17,  1885,  accept- 
ed the  Constitution  of  1874;  and  on  No- 
vember 20,  1899,  filed  in  the  office  of  the 
Secretary  of  the  Commonwealth  its  accept- 
ance of  the  Constitution  and  of  the  corpo- 
ration act  of  April  29,  1874  (P.  L.  68),  and 
its  supplements.  The  Mountain  Water  Com- 
pany was  Incorporated  in  July,  1893,  and  the 
Bethlehem  Consolidated  Water  Company  in 
January,  1902.  The  three  companies  were 
on  April  19,  1902,  merged  into  the  Bethlehem 
Consolidated  Water  Compahy,  which,  on 
December  3,  1903,  sold  and  conveyed  to  the 
plaintiff,  the  Bethlehem  City  Water  Com- 
pany, all  its  franchises  and  property. 

Prior  to  the  Incorporation  of  West  Beth- 
lehem borough,  the  water  company  laid  its 
mains  and  piipes  through  the  prladpal 
streets  of  the  former  village,  then  in  Han- 
over township,  and,  at  the  Instance  of  the 
inhabitants,  supplied  them  with  water  Tor 
domestic  purposes  and  Are  protection.  At 
that  time  there  were  8  fire  plugs  in  the 
village.  The  company  has  since  the.  incorpo- 
ration of  the  borough  continued  to  supply 
water  for  municipal  and  domestic  purposes, 
and  has  enlarged  and  extended  its  plant  to 
meet  the  increased  demand  of  the  growing 
population  of  West  Bethlehem  borough. 
The  number  of  fire  plugs  at  present  is  39. 
In  December,  1908,  the  town  council  of  the 
defendant  borough  passed  an  ordinance 
which  was  approved  by  the  burgess  provid- 
ing for  an  election  to  determine  upon  an 
increase  of  the  borough's  indebtedness  for 
the  purpose  of  erecting  a  water  plant  to 
supply  water  to  the  borough  of  Bethlehon, 
including  the  territory  embraced  in' the  for- 
mer borough  of  West  Bethlehem.  The  elec- 
tion was  held  and  resulted  in  favor  of  the 
proposed  increase  of  Indebtedness.  This 
bill  was  filed  by  the  plaintiff  company  to 
enjoin  the  defendant  borough  and  its  officers 
from  increasing  the  municipal  indebtedness 
and  from  issuing  any  bonds  for  the  purpose 
of  raising  funds  for  the  construction  of  wa- 
terworks, and  from  laying  mains  in  and  sup- 
plying water  to  the  territory  formerly  com- 
prising the  borough  of  West  Bethlehem,  now 
a  part  of  the  present  borough.  A  perpetual 
injunction  was  issued  as  prayed  for,  and  the 
d^endant  borough  has  appealed. 

[1]  The  plaintifT  contends  that  the  borough 
of  West  Bethlehem  by  its  action  and  rela- 
tions with  the  plaintiff  company  and  its  pred- 
ecessors, resulting  in  an  implied  contract 
with  the  water  company  to  furnish  a  supply 
of  water  to  the  borough,  has  exhausted  its 
power  to  supply  water  to  its  dtlzois,  and  is 
estopped  from  erecting  and  maintaining  its 
own  plant  for  that  purpose.  The  question 
for  decision  in  the  case  is  therefore  whether 
nnder  the  facts  and  the  law  the  borough  has 
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a  right  to  cooBtmct  its  own  water  plant 
It  was  found  that  "no  express  contract  was 
ever  entered  Into  between  the  plaintiff  or  its 
predecessors  and  the  borough  of  West  Beth- 
lehem, defining  the  relation  existing  between 
the  said  parties,  either  as  to  the  amount 
which  the  borough  was  to  pay  for  water 
supplied,  or  as  to  the  term  in  which  It  was 
to  be  supplied;  and  no  ordinance  granting 
permission  to  occupy  the  streets  was  ever 
asked  for  or  received  by  the  plaintiff  or  Ita 
predecessors  from  the  borough  of  West  Beth- 
lehem or  the  defendant  borough."  This  find- 
ing would  ordinarily,  under  our  cases,  be  a 
sufficient  reply  to  the  contention  of  the  plain- 
tiff company  that  the  borough  had  selected 
another  agency  to  supply  water  to  its  in- 
habitants, and  was  therefore  estopped  from 
constructing  Its  own  plant  for  the  purpose. 
It  Is  argued,  however,  and  ut>on  this  the  com- 
pany, relies  to  sustain  Its  position  and  the 
decree  In  its  favor,  that  there  is  and  has 
been  since  1887  by  reason  of  the  act  and 
conduct  of  the  parties  an  implied  contract 
whereby  the  boroughs,  in  consideration  of 
the  furnishing  of  water  by  the  plaintiff  and 
Its  predecessors,  agreed  not  to  supply  the 
Inhabitants  of  West  Bethlehem  borough  with 
water  through  Its  own  municipal  agency. 
We  find  nothing  in  the  record  to  sustain 
tills  contention.  The  company  bad  erected 
its  plant  and  was  supplying  water  to  the 
territory  of  West  Bethlehem  for  domestic 
and  fire  purposes  before  the  existence  of 
the  borough.  This  was  done  by  virtue  of  its 
charter  powers.  Subsequent  to  the  creation 
of  the  borough,  it  continued  to  perform  the 
same  service,  not  by  reason  of  any  contract 
with  the  borough,  but  in  exercise  of  the 
same  powers.  It  Is  said,  however,  and  it 
may  be'  conceded,  that  after  the  incorpora- 
tion of  the  borough  in  1886  the  water  com- 
pany oilarged  its  plant,  extended  its  mains, 
that  additional  fire  plugs  were  Installed  at 
different  points  in  the  borough  at  the  request 
of  the  municipality  and  for  which  the  bor- 
ough paid  an  annual  rent,  that  the  council 
agreed  to  pay  for  fire  plugs  at  certain  loca- 
tions if  the  company  would  extend  its  mains 
to  those  points,  and  that  the  borough  pub- 
lished statements  showing  expenditures  to 
the  plaintiff  company  and  Its  predecessors 
for  water  received  for  municipal  purposes. 
How  do  either  of  these  facts  or  all  of  them 
together  establish  an  implied  contract  that 
the  "borough  agreed  not  to  supply  the  in- 
habitants of  West  Bethlehem  with  water 
through  its  own  municipal  agency"?  The 
general  borough  act  of  1851  confers  upon 
every  borough  incorporated  under  the  act  the 
"power  to  provide  a  supply  of  water  for  the 
use  of  the  Inhabitants."  It  Is  this  power, 
yrhea  once  exercised,  that  Is  exhausted  and 
estops  the  borough  from  adopting  another 
method  to  supply  water. 

[2]  Keeping  in  view  the  settled  doctrine 
that  a  municipal  corporation,  when  exerting 


its  function  for  the  goieral  good,  is  not  to 
be  shorn  of  Its  power  by  mere  implication 
and  that  the  intention  to  restrict  the  exer- 
cise of  its  public  powers  must  be  manifest- 
ed by  words  so  cl^ar  as  not  to  admit  of  two 
different  or  inconsistent  meanings,  It  Is  ap- 
parent that  none  of  the  acts  of  the  mnnic- 
Ipality  suggested  by  the  plaintiff  discloses 
an  Intention  to  contract  with  the  water  com- 
pany to  provide  water  "for  the  use  of  the 
Inhabitants"  of  the  borough  or  to  make  the 
company  the  municipal  agent  for  such  pnr- 
pose.  The  water  system  of  the  plaintiff  com- 
pany, as  we  have  seen,  was  constructed  be- 
fore the  incorporation  of  the  borough,  and 
the  inhabitants  of  that  territory  were  being 
supplied  with  water  by  the  company.  It  en- 
tered the  territory  and  laid  its  mains  and 
pipes  without  permission,  invitation,  or  re- 
quest of  the  municipality,  and  solely  by  vir- 
tue of  the  authority  conferred  by  Its  char- 
ter. There  was  no  express  contract  to  sup- 
ply water  to  the  township  or  to  the  bor- . 
ough.  The  company,  therefore,  in  furnish- 
ing water  for  fire  protection  occupied  the 
same  relation  to  the  borough  that  it  did  to 
any  other  consumer.  The  borough  paid  the 
company  fixed  rates  for  the  service  as  other 
consumers  did.  The  extension  of  die  mains 
and  the  erection  of  additional  fire  bydrants 
did  not  change  the  relation  of  the  parties 
whether  It  was  done  at  the  request  or  com- 
mand of  the  borough.  There  was  no  con- 
tractual relation  between  the  parties  by 
which  the  borough  could  enforce  its  demands. 
These  facilities  became  a  necessity  as  the 
borough  grew  and  the  consequent  demand  for 
water  increased  and  were  added  in  compli- 
ance with  the  company's  corporate  duty  and 
as  a  matter  of  business  expediency  to  in- 
crease the  revenues  of  the  water  company. 
The  money  expended  by  the  company  for 
these  purposes  was  repaid  by  the  Increase  in 
Its  revenues  resulting  from  the  greater  som- 
ber of  consumers.  Facilities  for  supplying 
water  to  additional  private  consumers  be- 
came necessary  and  were  furnished.  With- 
out the  extension  of  its  mains  and  the  addi- 
tional fire  hydrants,  the  company  could  not 
exercise  its  ctiarter  power  "to  supply  water 
to  the  public"  within  the  territory  for  which 
It  was  incorporated,  and  the  failure  to  do  so 
would  have  endangered  the  charter  and  sub- 
jected the  company  to  statutory  proceedings 
to  compel  it  to  perform  its  corporate  datles. 
It  is  equally  true  that  without  the  addition- 
al facilities  the  company  could  not  bare  in- 
creased its  revenues  and  its  profits. 

[3]  Its  action  in  acceding  to  the  borongh's 
request  to  famish  additional  facilities  for 
supplying  water  for  municipal  purposes  can- 
not, therefore,  l>e  regarded  as  evidence  of  an 
Implied  contract  to  supply  water  "for  the 
use  of  the  Inhabitants"  of  the  borough.  It  is 
for  that  purpose,  and  not  for  supplying  wa- 
ter for  municipal  purposes,  that  a  borongb 
may  adopt  one  of  two  methods  whicA  ex- 
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hausta  Its  municipal  power  and  prevents  it 
resorting  to  the  other  for  a  supply  of  wa- 
ter. There  Is  not  a  single  act  by  tlie  bor- 
ough disclosed  by  the  record  that  shows  an 
intention  to  divest  itself  of  its  power  to  con- 
struct its  own  system  to  provide  a  water  sup- 
ply for  use  of  the  inhabitants  of  the  mu- 
nicipality. On  the  contrary,  the  Intention 
tiot  to  do  so  distinctly  appeared  when,  in 
1904,  the  borough  declined  the  company's 
proposition  that  the  parties  should  enter  into 
a  10-year  contract  for  water  for  fire  protec- 
tion, and  that  the  borough  should  take  10 
additional  fire  hydrants.  The  extent  of  Its 
relations  with  the  water  company  was  the 
purchase  at  fixed  rates  of  water  for  fire  pro- 
tection and  other  municipal'  purposes,  and  It 
therefore  occupied  the  same  relation  to  the 
company  as  any  other  consumer.  It  is  idle 
to  say  that  such  conduct  on  the  part  of  the 
borough  was  the  adoption  of  another  method 
for  supplying  water,  and  estopped  the  mu- 
nicipality from  constructing  its  own  plant  in 
the  exercise  of  its  statutory  power  to  fur- 
nish water  to  its  citizeiiB. 

Our  conclusion  is  in  accord  with  our  cases 
on  the  subject,  as  a  careful  consideration 
and  a  correct  apprehension  of  the  decisions 
will  disclose.  The  most  recent  case  is  Taroi- 
tum  Watra  Co.  t.  Tarentum  Borough,  230  Pa. 
148,  79  AtL  402.  There  the  water  company 
laid  Its  mains  without  authority  of  the 
borough,  and  after  supplying  water  to  the 
public  for  some  time  council  authorized  a 
contract  which  was  subsequently  executed 
by  the  proper  officers  of  the  borough  and  wa- 
ter company  by  which  the  latter  was  to  fur- 
nish water  to  the  borough  for  a  certain  num- 
ber of  fire  hydrants  at  a  fixed  rate,  and  to 
consumers  at  the  rate  the  company  was 
then  charging.  The  fire  hydrants  were  then 
installed,  and  the  company  extended  its  lines. 
We  held  that  the  borough  was  not  precluded 
from  furnishing  its  own  supply  of  water  for 
its  Inhabitants. 

We  are  all  of  the  opinion  that  there  is 
nothing  In  this  record  that  warrants  a  de- 
cree prohibiting  the  borough  from  construct- 
ing its  own  water  plant. 

[4]  This  Mil  was  not  filed  by  the  plalntlfT 
company  as  a  taxpayer,  and  It  is  not  at- 
tempting to  assert  its  rights  as  such.  The 
validity  of  the  election  to  ascertain  whether 
the  municipal  indebtedness  should  be  In- 
creased cannot  therefore  be  determined  in 
this  proceeding.  The  question  was  properly 
raised  and  was  decided  on  a  taxpayer's  bill 
filed  In  another  case  against  the  defendants 
In  this  case,  and  we  file  an  opinion  herewith 
In  an  appeal  in  that  case — Stem  v."  Bethle- 
hem Borough,  80  Atl.  984 — sustaining  a  de- 
cree holding  the  election  to  be  invalid. 

The  decree  of  the  court  below  Is  reversed, 
and  the  bill  Is  dismissed,  at  the  cost  of  the 
appellee. 


(231  Pa.  m) 

GEHRINGEIR  v.  LEHIGH  COUNTY. 

(Supreme  Court  of  Pennsylvania.     May  1, 
1911.) 

1.  Bbidoxs  ({  40*)— Use  fob  Tbavkl— LxABiir 

ITT  FOB  IRJUBIES— CabE  RbQUIBBD. 

Where  the  county  commissioners  main- 
tained a  bridge  properly  in  accordance  with  its 
original  design  and  plan,  bnt  made  no  effort  to 
strengthen  it  for  some  length  of  time  after  much 
heavier  vehicles  had  come  into  common  use,  the 
county  is  liable  for  damages  resulting  from  a 
failure  of  the  floor  system  of  a  bridge  while 
there  was  bein^  taken  across  it  a  load  which  . 
was  different  in  character  from  the  ordinary 
and  usual  travel  over  the  highway  when  the 
bridge  was  built,  but  not  different  from  such 
travel  at  the  time  of  the  aoddent. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  %  86 ;   Dec.  Dig.  i  40.*] 

2.  Appkai,  ahd  Ekbob  (|  1064*)  —  Habkless 
Ebeor— Iwstbtjctions. 

The  affirmance  of  a  point  that  it  is  the 
duty  of  the  county  commissioners  on  being  in- 
formed that  a  bridge  is  out  of  repair  to  examine 
it  thoroughly,  and  make  gudi  repairs  as  will  ren- 
der it  perfectly  safe  for  ordinary  travel,  or  to 
close  it  up  to.  prevent  the  public  use  of  it, 
though  stating  the  law  somewhat  strongly  by 
the  use  of  the  phrase  "perfectly  safe,"  is  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4221-4224;  Dec.  Dig.  t 
1064.*] 

3.  Bridges  (§  46*)— Usb  fob  TbavkIt— Aotiom 

FOB    iNJUBrES— QlTESTION    FOB    JlTBT. 

In  an  action  against  a  county  for  injuries 
from  the  breaking  of  a  floor  of  a  bridge,  there 
being  evidence  that  the  county  commissioners 
had  inspected  the  bridge,  the  question  of  the 
sufficiency  of  the  inspection  is  for  the  jury  on 
the  evidence,  guided  by  the  Impression  which 
the  witnesses  made  on  them  as  to  the  sincerity 
and  thoroughness  of  the  tests  made. 

[Ed.  Note. — ^F'or  other  cases,  see  Bridges,  Dec. 
Dig.  i  46.*] 

4.  Bbidoes  (i  46*)— Use  fob  TBAVEir-Aciion 
FOB  iNjnaiES— Instecctions. 

Where  the  inspection  of  a  bridge  by  the 
county  commissioners  was  shown  by  the  evi- 
dence to  be  most  casual,  the  affirmance  of  a 
point  charging  that  the  omission  to  search  for 
and  discover  latent  defects  resulting  from  the 
decay  of  material  used  in  the  bridge  is  evidence 
of  ne^Ii^ence  proijerly  chargeable  to  those  whose 
duty  It  IS  to  repair,  and  that  when  a  bridge  has 
served  for  the  time  timbers  are  expected  to 
last,  and  it  may  reasonably  be  expected  that  de- 
cay has  set  in,  it  is  negligence  to  omit  all  prop- 
er precautions  to  ascertain  its  condition,  was 
not  error. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec, 
Dig.  §  46.*] 

5.  Bbidoes  (§  37*>— Usk  fob  Tbavkl— Liabii/- 
ITT  fob  Injubt. 

The  rule  that  a  county  acting  as  a  public 
agency  is  not  liable  for  the  negligence  of  its 
officers  does  not  apply  to  the  obligation  to  re- 
pair and  properly  maintain  county  bridges,  that 
being  a  jjositive  statutory  duty  imposed  upon 
the  commissioners,  the  fulfillment  of  which  the 
public  has  a  right  to  demand. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  {§  108-106;  Dec.  Dig.  i  87.*] 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  Annie  E.  Gehringer  against  Le- 
high County.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 
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Argned  before  BROWN,  MESTREZAT. 
EliKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Renben  J.  Bntz  and  Claude  T.  Reno,  Co. 
Sol.,  for  appellant.  Thos.  F.  Diefoiderfer 
and  Francis  O.  Lewis,  for  appellee. 

MOSCHZISKER,  J.  The  verdict  was  for 
the  plaintiff,  and  the  defendant  has  appeal- 
ed. The  principal  question  Involved  is  stated 
by  appellant  as  follows:  "Is  a  county  liable 
for  damages  suffered  through  a  failure  of 
the  part  of  the  floor  system  of  one  of  Its 
bridges  while  there  was  being  taken  across 
tt  a  load  which.  In  respect  of  weight  and 
otherwise,  was  different  In  character  from 
the  ordinary  and  Dsnal  travel  over  the  high- 
iray  in  the  locality  of  the  bridge  at  the  time 
It  was  built,  but  not  different  'from  sach 
travel  at  the  time  of  the  accident,  if  the 
county  commissioners  properly  maintained 
the  bridge  in  accordance  with  its  original  de- 
sign and  plan  of  eonstr action?"  The  county 
bridge  In  question  was  erected  prior  to  the 
year  1840  where  a  public  road)  which  has 
since  become  a  main  thoroughfare,  crossed 
a  stream,  abont  a  mile  and  a  half  beyond 
what  is  now  the  city  of  Allentown.  At  that 
time  Allentown  was  a  mere  village  with 
rural  surroundings.  It  bad  gradually  grown 
and  extended,  howevw,  until  at  the  time 
erf  the  accident  Its  built-up  portions  were 
within  three  blocks  of  the  southern  end  of 
the  bridge,  with  a  scattering  of  houses  and 
a  number  of  industries  still  nearer.  The  ter- 
ritory on  the  other  side  of  the  bridge  had 
likewise  seen  a  large  increase  in  population ; 
towns  and  villages  had  come  into  existence; 
car  wheel,  cement,  hardware,  and  other  man- 
ufactories had  been  erected  and  actively  oper- 
ated for  some  years  prior  to  the  accident 
The  bridge  was  IIS  feet  long  by  19  feet  wide, 
and  consisted  of  a  wooden  superstructure 
resting  on  stone  pillars  and  abutments.  It 
contained  10  spans,  each  11  feet  in  length, 
and  6x7  hemlock  stringers,  11  feet  In  length 
laid  33  Inches  apart,  supported  the  planks  of 
'  the  floor.  The  structure  bad  not  been  re- 
built since  its  erection,  the  floor  system  re- 
mained of  the  original  type,  and  the  string- 
ers in  the  immediate  part  of  the  bridge 
which  broke  down  and  caused  the  accident 
had  never  been  replaced  or  repaired. 

On  January  26,  1909,  Chester  Oehringer, 
the  husband  of  the  plaintiff,  and  two  other 
men,  were  riding  across  the  bridge  on  a  mo- 
tor truck  containing  a  load  of  flour;  the 
truck  and  load  together  weighing  about  14,- 
000  pounds.  When  they  reached  the  third 
panel  from  the  northern  end,  that  part  of 
the  structure  suddenly  gave  way  and  precip- 
itated the  truck  into  the  stream  below,  caus- 
ing the  plaintiff's  husband  and  one  of  his 
companions  to  be  drowned.  The  accident 
was  due  to  the  giving  way  of  the  stringers. 
Upon  investigation  it  was  found  that  one 
of  the  broken  stringers  in  the  panel  through 
which  tha  motor  truck  fdl  contained  dry 


rot,  which  was  not  visible  from  the  ont- 
side.  The  defendant's  testimony  was  to  the 
effect  that  early  In  August,  1906,  workmen 
employed  In  making  repairs  to  the  bridge 
had  removed  certain  of  the  planks  and  test- 
ed the  stringers  by  pounding  or  Jabbing  them 
with  a  crowbar,  a  hatchet,  or  with  an  eight- 
pound  iron  hammer,  and  that  the  commis- 
sioners had  then  substituted  new  stringers 
for  all  those  which  they  deemed  unsound; 
that  In  190S,  about  five  months  before  the 
accident,  repairs  were  made  by  a  carpenter 
and  his  three  sons,  who  removed  all  of  the 
planks  upon  the  bridge  excepting  those  hi 
the  two  panels  on  the  southern  end,  tested 
the  stringers  In  a  like  manner,  and  replaced 
those  which  seemed  to  be  unsound. 

[1]  The   defendant   contended   that   if  at 
the  time  the  bridge  was  built  It  was  suffi- 
ciently strong  to  care  for  the  then  ordinary 
and    usual    travd    over    the    highways    In 
that  locality,  and  If  the  county  bad  main- 
tained the  structure  in   good  condition  ac- 
cording to  Its  original  carrying  capacity  and 
construction,  the  commissioners  had  perform- 
ed  their  full   duty;    further,   that.   If  the 
weight  of  the  motor  truck  and  its  contents 
was  greater  than  the  load  usually  and  ordi- 
narily  transported    over   the   highways   In 
the  vicinity  at  the  time  the  bridge  was 
built,   though   not  greater  than  the  nsnal 
and  ordinary  loads  at  the  time  of  the  acci- 
drait,  the  failure  of  the  commissioners  to 
strengthen  the  bridge  in  order  to  take  care 
of  such  greater  loads  would  not  be  negii- 
gence.     But  the  trial  Judge  refused  so  to 
charge.    On  the  contrary,  he  instructed  the 
Jury  that  the  Legislature  had  recognized  the 
right  to  operate  motor  vehicles  ou  the  roads 
of  the  state,  and  that  when  such  vehicIeB,  of 
the  description  and  weight  in  ordinary  use 
In  a  section  of  the  country,  have  been  run- 
ning for  several  years,  it  becomes  the  duty 
of  the  county  authorities  to  strengthen  the 
bridges  so  as   to   withstand   the  Increased 
strain   and  provide  against   injuries  from 
such  ordinary  use  of  the  highways.    It  was 
left  to  the  jury  to  say  what  was  the  ordinary 
use  of  the  roads  In  the  vicinity  of  the  bridge 
in  this  case,  the  court  adding:    "Had  the 
carrying  of  such  loads  as  this  auto  had  on 
that  day  become  ordinary  and  usual?     If  it 
had,  then  the  duty  of  the  commissioners  was 
to  provide  a  bridge  sufficient  to  carry  it. 
When  I  say  provide  a  bridge,  I  do  not  mean 
a  new  bridge.     The  commissioners   are   not 
ciiarged    with    the    rebuilding    of    bridges. 
•    •     ♦    All  that  they  are  charged  with  ia 
the  maintenance  of  the  bridge,  and  all  that 
they  could  be  charged  with  here  is  that  if 
the  use  of  the  auto  trucks  carrying  the  weight 
this  one  did,  and  with  the  formation  of  the 
body  this  one  bad,  I  mean  In  regard  to  the 
amount  of  the  pressure  exerted  In  any  partic- 
ular place,  become  common,  then  it  would  be 
their  duty  to  strengthen  the  bridge  to  meet  the 
changed  condition  of  travel,  not  to  reconstruct 
the  bridge,  but  merely  to  strengthen  it  ao  aa 
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to  sccQounodate  that  traveL"  And:  "If  yoa 
find  these  ante  tracks  of  the  size  tbat  tbis 
auto  tmck  was  were  common  and  ordinary 
means  of  conveyance  in  the  neighborhood  of 
this  bridge  and  over  the  roads  leading  to 
and  from  it,  then  yonr  verdict  should  be 
in  favor  of  the  plaintiff.  If  you  find  they 
were  not  so,  then  you  should  find  in  favor 
of  tlie  defendant."  These  instructions  and 
the  refusal  to  charge  as  requested  by  the 
defendant  cotnstltute  the  specifications  of  er- 
ror 1  to  3  and  0  to  13,  inclusive,  and  raise  the 
question  Involved  stated  at  the  head  of  this 
opinion.  We  shall  dispose  of  all  of  these 
assignments  in  considering  the  points  covered 
in   that  question. 

In  the  opinion  refusing  a  new  trial  the 
learned  president  Judge  of  the  court  below 
says:  "ISie  trial  •  •  •  established  the 
fact  tbat  auto  tmcks  of  the  weight  and  gen- 
eral character  of  the  one  in  which  the  de- 
cedent was  at  the  time  of  the  accident  were 
In  general  use  in  the  locality  of  the  bridge. 
•  »  •  An  open  bridge  •  •  •  bears  the 
imperative  duty  on  the  authorities  charged 
with  its  maintenance  to  keep  it  in  such  a 
condition  that  the  public  may  safely  use  it 
If  tills  involves  a  strengthening  of  the  floor, 
then  it  becomes  the  duty  *  *  •  to  strength- 
en It  They  (the  oommlssioQers)  may  not 
build  a  substantially  new  bridf^,  but  •  *  * 
they  may  make  repairs  and  strengthen  an 
old  structure  so  long  as  the  general  character 
of  the  bridge  ronains  the  same.  In  some 
states  the  courts  have  held  tliat  the  authori- 
ties are  only  required  to  maintain  bridges 
of  the  same  style  and  character  of  the  orig- 
inal bridge,  and  adequate  for  the  traffic  then 
existing.  To  this  view  I  cannot  agree.  To 
hold  that  the  county  commissioners  may  up- 
on an  inspection  of  a  bridge  •  *  *  remove 
the  floor  timbers  which  were  soitable  for  the 
demands  of  travel  sixty  years  ago,  but  total- 
ly inadequate  for  present  public  demands, 
and  replace  them  with  timbers  of  the  same 
size,  and  then  invite  an  unsuspecting  public 
to  use  It,  seems  to  be  entirely  wrong.  When 
the  commissioners  In  the  present  case  repair- 
ed the  floor  structure  of  the  bridge,  they 
might  have  guarded  against  the  happening  of 
this  regrettable  accident  •  ♦  ♦  by  insert- 
ing additional  stringers,  and  thus  strengthen- 
ing the  bridge  so  as  to  admit  of  Its  support- 
ing loads  of  the  weight  of  the  loaded  auto 
truck."  The  excerpt  just  quoted  and  the  In- 
stroctions  before  summarized  contain  a  sub- 
stantially correct  statement,  of  the  law  gov- 
erning the  question  under  consideration.  "In 
this  state  the  duty  [to  repair]  Is  statutory, 
and  therefore  we  must  look  to  the  statute  for 
Its  nature  and  extent."  Bapho  v.  Moore, -68 
Pa.  404,  8  Am.  Bep.  202.  The  act  of  June  18, 
1836  (P.  L.  551),  required  public  roads,  in- 
cluding bridges,  to  b^  "constantly  kept  In  re- 
IMtlr."  The  act  of  AprU  18,  1843  (P.  It.  221), 
provides:  "It  shall  be  the  duty  of  the  coun- 
ty   commiasionas     *    *    *    to   repair  all 


bridges  erected  by  the  county,  and  to  pay  the 
expenses  of  such  repairs  out  of  the  county 
treasury."  The  act  of  Mardi  30,  1905  (P.  L. 
81),  makes  a  precisely  similar  provision  as  to 
"all  county  bridges  heretofore  erected  or  to 
be  hereafter  erected."  Although  counties  are 
not  by  these  statutes  expressly  made  liable 
for  injuries  resulting  from  neglect  properly 
to  maintain  their  bridges,  yet  we  have  xml- 
formly  and  long  held  that  a  mandate  to  re- 
pair canoes  with  It  a  respondbillty,  which, 
if  neglected,  may  give  rise  to  such  a  liability; 
and  the  thought  miming  through  our  cases  Is 
that  these  statutes  fix  an  Imperative  duty  up- 
on the  counties  properly  to  repair  a  bridge, 
which  Includes  the  obligation  to  maintain  it, 
"so  as  to  protect  against  injuries  by  a  rea- 
sonable, proper  and  probable  use  thereof  in 
view  of  the  surrounding  circumstances,  such 
as  the  extent  kind  and  nature  of  tlte  travel, 
and  business  on  the  road  of  wlilcb  it  forms 
a  part"  McCormlck  v.  Washington  Town- 
ship, 112  Pa.  185,  4  Atl.  164. 

In  Shadier  v.  Blair  County,  136  Pa.  488, 
20  Atl.  689,  where  a  heavy  traction  engine 
broke  through  a  county  bridge,  in  entering 
judgment  for  the  plaintiff,  we  said,  per  Mer- 
cur,  O.  J.:  "The  duty  of  the  commissioners 
waa  ♦  •  •  performed  if  the  bridge  was  In 
a  reasonably  safe  condition  for  travel,  in  the 
ordinary  mode  used  in  the  neighborhood. 
•  •  •  One  of  the  duties  of  the  county  com- 
missioners *  *  *  was  to  keep  the  county 
bridges  in  good  repair.  •  •  •  Por  more 
than  40  years  they  recognized  that  duty,  and 
undertook  to  perform  It  It  was  not  nntll 
after  Shadier  was  killed  in  consequence  of 
their  neglect  •  •  •  that  they  attempted 
to  deny  the  existence  of  the  obligation."  In 
Clulow'  V.  McClelland,  151  Pa.  583,  25  Atl. 
147, 17  L.  B.  A.  650,  a  traction  steam  thresh- 
ing engine  went  through  a  township  bridge. 
We  affirmed  a  nonsuit  entered  because  of  the 
contributory  negligence  of  the  plaintiff,  but 
restated  the  law  as  ruled  In  McCormlck  v. 
Washington  Township,  supra,  and  further 
said,  per  Paxson,  C.  J.:  "The  Legislature 
has  recognized  the  right  to  take  steam  ma- 
chinery over  the  public  highways.  •  •  • 
When  the  use  of  steam  engines  for  threshing 
or  other  lawful  purposes  becomes  so  general 
that  their  transportation  over  the  roads 
amounts  to  an  ordinary  use  of  them,  it  may 
be  necessary  to  strengthen  the  bridges  so  as 
to  withstand  the  Increased  strain."  In  Coul- 
ter V.  Pine  Township,  164  Pa.  543,  30  AU. 
490,  in  an  action  to  recover  damaged  for 
death  caused  by  a  traction  engine's  breaking 
through  a  bridge,  we  held,  per  Mitchell,  J., 
that  it  was  proper  to  leave  to  the  jury  the 
question  whether  or  not  such  engines  had  be- 
come a  usual  and  ordinary  mode  of  travel 
when  the  bridge  was  reconstructed  about 
five  years  before  the  accident ;  and  we  there 
referred  to  the  warning  contained  in  the  case 
last  dted,  adding,  "How  far,  and  imder  what 
circumstances,  it  may  become  the  duty  to 
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BtreDgthen  •  •  •  bridges  wbldi  are  other- 
wise safe  and  in  good  repair,  we  need  not 
dlscnsB  until  tbe  qaeetion  Is  really  before 
lis."  In  Bsrks  County  ▼.  Beading  City  Pass. 
Ry.  Co.,  167  Pa.  102,  118,  31  AO.  663,  we 
said,  per  Williams,  J.,  in  referring  to  a  coun- 
ty bridge:  "Tiie  county  thus  becomes  liable 
for  its  proper  construction  and  its  safety  as 
a  part  of  the  highways.  '•  •  •  If  the 
structure  is  insufficient  to  support  the  In- 
creased and  lawfully  authorized  use  of  the 
highway  of  which  It  is  a  part,  it  is  the  duty, 
of  the  county  commissioners  to  say  so,  and 
to  determine  wliat  ought  to  be  done  to 
strraigthen  and  prepare  the  structure  to  meet 
the  demands  that  will  be  made  upon  it.  They 
may  also  within  reasonable  limits  regulate 
the  manner  of  its  use,  and  provide  for  its  re- 
pair." Finally  in  Smith  t.  Muncy  Creek 
Township,  206  Pa.  7,  66  AtL  767,  a  man  was 
Injured  by  a  bridge  giving  way  while  riding 
across  it  on  a  traction  engine,  and  the  ap- 
pellant contended  that  the  authorities  were 
"not  bound  to  keep  a  county  bridge  in  repair 
for  the  safe  passage  of  heavy  traction  en- 
gines." In  sustaining  a  Judgment  for  the 
plaintur,  we  said,  per  Fell,  J.:  "They  [the 
commissioners]  had  knowledge  that  the  use 
of  traction  engines  *  *  •  had  become 
general,  and  that  their  transportation  had 
been  for  many  years  an  ordinary  use  of  the 
roads  of  the  township.  They  should  have 
provided  against  dangers  from  this  ordinary 
and  reasonable  use  of  the  bridge."  And  in 
another  case  growing  out  of  the  same  acci- 
dent (Whltmire  v.  Muncy  Creek  Township, 
17  Pa.  Super.  Ct  399),  Rice,  P.  J.,  said:  "Ac- 
cording to  the  testimony,  steam  threshers  of 
the  same  description  were  in  common  use  in 
that  part  of  the  country  and  had  been  so 
for  several  years.  »  •  •  CHie  court  could 
not  have  declared  as  a  matter  of  law  that 
the  moving  of  traction  engines  for  steam 
tlireshing  and  other  purposes  was  at  that 
time  and  in  that  neighborhood  an  extraordi- 
nary or  unlawful  use  of  the  highway. 
Whether,  in  view  of  this  common  use  of  the 
highways  and  bridges,  the  supervisors  were 
negligent  in  not  replacing  the  decayed  tim- 
bers," was  a  question  "which  the  plaintiff 
was  entitled  to  liave  submitted  to  the  Jury." 
While  it  is  true,  as  contended  by  the  ap- 
pellant, that  each  of  these  cases  may  in  some 
degree  be  distinguished  on  its  facts  from  the 
one  at  bar,  and  that  none  of  them  can  be 
said  to  be  a  ruling  authority  in  the  present 
case,  yet  the  law  as  laid  down  in  this  long 
line  of  decisions  fully  vindicates  the  ruling 
of  the  court  below  to  the  effect  that  the  obli- 
gation to  repair  included  the  duty  to  main- 
tain the  bridge  at  a  sufficient  strength  to  ac- 
commodate the  ordinary  travel  in  the  neigh- 
tMrhood  at  the  time  of  the  accident 

Lehigh  County  v.Hoffort,  116  Pa.  119,  9 
Atl.  177,  2  Am.  St.  Rep.  687,  relied  upon  by 
tlie  appellant,  does  not  in  any  sense  rule  the 
present  case.    There  it  was  "not  pretended 


that  the  injuries  complained  of  resulted  from 
any  want  of  care  or  defect  in  the  bridge": 
and  in  reading  the  opinion  It  must  l)e  kept 
in  mind  that  the  neglect  alle{;ed  in  that 
case  was  not  the  failure  to  perform  an  ab- 
solute duty,  but  simply  the  nonexercise  of  a 
discretionary  i«wer.  The  appellant  recog- 
nizes the  existence  of  such  a  distinction,  yet 
strongly  urges  that  the  principle  of  that  case 
should  be  applied  here,  contending  that  the 
failure  properly  to  strengthen  the  bridge 
should  not  be  viewed  as  more  than  an  omis- 
sion on  the  part  of  the  commissioners  to  ex- 
ercise Judgment,  or,  at  the  most,  the  exercise 
of  bad  Judgment.  It  argues  that  the  question 
of  the  time  for  and  the  manner  of  strength- 
ening the  structure  would  of  necessity  be 
discretionary  with  the  county  officials,  and 
that  a  Jury  cannot  be  permitted  to  substitute 
their  Judgment  for  that  of  the  properly  con- 
stituted authorities.  In  matters  of  this  kind 
tbere  is  always  a  transition  period.  But 
here  the  evidence  was  sufficient  to  satisfy 
the  mind  of  the  trial  Judge  that  snch  period 
had  passed  some  time  before  the  date  of  the 
accident,  and  it  was  adequate  to  sustain  the 
conclusion  that  the  use  of  the  roads  by  ve- 
hicles of  the  character  of  the  motor  truck  in 
question  had  become  so  usual  in  the  vicinity 
that  the  commissioners  must  have  Iiad 
knowledge  of  that  fact  for  a  suffldent  length 
of  time  to  have  acted  thereon  and  made  the 
necessary  r^alrs  properly  to  strengthen  the 
bridge.  Under  these  circumstances  the  case 
was  for  the  Jury. ' 

In  a  sense,  exercise  of  Judgment  is  requir- 
ed in  making  any  repairs,  but  it  is  generally 
held  that  the  duty  of  maintaining  a  public 
structure  so  as  to  prevent  danger  is  minis- 
terial in  Its  nature,  and  that  neglect  prop- 
erly to  perform  such  an  obligation  will  give 
rise  to  an  action  for  damages.  How  far  this 
rule  will  apply  in  a  case  where  county  com- 
missioners have  made  honest  and  substan- 
tial efforts  to  keep  a  bridge  up  to  a  degree 
of  strength  adequate  to  the  ordinary  de- 
mands thereon,  but  where  their  efforts  have 
not  led  to  satisfactory  results,  is  a  question 
we  are  not  now  called  upon  to  decide;  for 
in  the  present  instance  there  were  no  such  ef- 
forts or  exercise  of  Judgment  in  that  regard, 
the  commissioners  standing  squarely  upon 
the  legal  ground  that  there  was  no  obliga- 
tion on  them  to  increase  the  carrying  capad-, 
ty  of  the  bridge  l)eyond  the  strength  contem- 
plated in  its  original  construction.  Though 
this  position  apparently  finds  support  in  sev- 
eral Jurisdictions,  it  is  not  In  accord  with 
the  Pennsylvania  doctrine  upon  the  subject 
We  conclude  that  the  learned  trial  Judge  fell 
into  no  error  in  following  the  trend  of  our 
cases,  and  the  assignments  before  enumerat- 
ed are  ail  overruled. 

[I]  The  seventh  specification  of  error  re- 
lates to  the  affirmance  of  a  point  to  the  effect 
titat  it  was  the  duty  of  the  commissioners, 
upon  being  informed  that  a  county  bridge 
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was  out  of  repair,  to  examine  It  thorougbly, 
and  to  make  such  repairs  as  wonld  render 
It  perfecOy  safe  for  ordinary  travel,  or  to 
close  It  up  to  prevent  the  public  from  using 
it.  The  use  of  the  phrase  "perfectly  safe" 
states  the  law  somewhat  strongly  for  the 
plaintiff,  but  we  caimot  say  that  it  was  with- 
out authority.  In  Humphreys  v.  Armstrong 
County,  66  Pa.  204,  we  said:  "It  was  the 
duty  of  the  commissioners  to  have  examined 
tlie  bridge  thoroughly  ■•  •  *  and  to  make 
a  thorough  repair  so  as  to  render  the  bridge 
perfectly  safe,  or  to  close  it  up  so  as  to  pre- 
vent the  public  using  a  dangerous  part  of 
the  highway."  It  is  to  be  observed  that  the 
instruction  complained  of  relates  to  the  duty 
of  the  commissioners  upon  "being  informed" 
that  a  bridge  is  out  of  repair.  We  cannot 
conceive,  as  contended  by  the  appellant,  that 
the  jury  conld  have  understood  the  point  to 
mean  that  It  was  the  imperative  duty  of  the 
commlssionas  to  find  every  existing  defect, 
latoit  or  otherwise,  that  might  possibly  de- 
tract from  the  perfect  safety  of  the  bridge, 
particularly,  when  we  consider  that  the  trial 
judge  repeatedly  told  the  Jury  that  the  du- 
ties of  the  .commlssionerB  were  to  be  meas- 
ured by  the  "standard  of  duty  or  caution 
of  the  ordinarily  prudent  man,"  and  that  the 
commissioners  were  only  required  to  keep 
the  bridge  in  condition  for  common  and  or- 
dinary traveL  The  i^irase  "reasonably  safe" 
would  have  been  more  appropriate;  but,  as 
we  before  said,,  there  was  authority  for  the 
expression  used,  and  we  are  satisfled  that 
the  defendant  could  have  suffered  no  harm 
therefrom.     The  assignment  is  overruled. 

[3]  The  fourth  specification  complains  of 
the  refusal  of  a  long  point  for  charge  .re- 
quested by  the  defendant  covering  the  duty 
of  inspection  and  repairs  to  the  bridge,  and 
ending  with  the  direction  that,  if  the  facts 
therein  set  forth  were  believed,  there  could 
be  no  recovery  in  the  case  "even  if  dry  rot 
existed  in  one  or  more  of  the  stringers  which 
were  in  the  panel  through  which  the  auto 
broke."  The  answer  was:  "Refused.  As  to 
whether  the  inspection  was  snffldent.  Not 
read  to  Jury."  In  this  we  see  no  error.  The 
question  of  the  sufficiency  of  the  inspections 
was  for  the  Jury  to  decide  upon  the  evidence, 
guided  by  the  impression  which  the  witnesses 
made  upon  them  as  to  the  sincerity  and 
thoroughness  of  the  tests  described.  The 
real  question  was  whether  the  tests  used 
were  such  as  the  ordinarily  prudent  man 
would  have  adopted,  and  the  point  as  drawn 
practically  took  that  matter  from  the  Jury; 
whereas  in  the  case  cited  by  the  apxwUant 
(McCormlck  v.  Washington  Township,  112 
Pa.  185,  4  Atl.  164),  it  was  submitted.  The 
assignment  is  overruled. 

[4]  The  sixth  and  eighth  specifications  com- 
plained of  the  affirmance  of  two  requests 
for  charge  to  the  effect  that  "the  omission 
to  search  for  and  discover  latent  defects  re- 
sulting from  the  decay  of  material  used  in 
the  bridge  is  evidence  of  negligence  properly 


chargeable  to  those  whose  duty  It  is  to  re- 
pair," and  "when  a  bridge  has  served  for  the 
time  timbers  are  expected  to  last,  and  it  may 
be  reasonably  expected  that  decay  has  set 
in,  it  is  negligence  to  omit  all  proper  pre- 
cautions to  ascertain  its  condition."  These 
assignments  should  be  considered  in  connec- 
tion with  the  testimony  concerning  the  per- 
sonal inspections  made  by  the  commissioners, 
which  ai^ear  to  have  been  most  casual.  <  In 
speaking  upon  the  subject  in  hand,  in  Rapho 
V.  Hoore,  supra,  we  said:  "The  defect  here 
was  the  Inward  rottenness  of  the  timbers 
which  constitute  the  main  strength  and  prin- 
cipal support  of  the  bridge.  It  was  not  out- 
wardly visible,  one  of  the  sapervlsors  having 
inspected  the  timbers  outwardly  jnst  a  short 
time  before  It  fell.  But  the  evidence  shows 
that  the  bridge  had  been  erected  and  stood 
the  time  it  Is  usual  that  such  timbers  will 
last,  •  •  •  and  that  the  state  of  the  tim- 
bers can  be  ascertained  by  persons  having  or- 
dinary skill  upon  such  a  subject  It  was 
testified  ttiat  the  internal  condition  of  the 
timbers  can  be  readily  determined  by  bor- 
ing into  them  at  proper  points.  The  ques- 
tion of  liability  for  this  latent  defect  was 
determined  by  the  jury  on  these  facts,  the 
court  having  instructed  them  that  constant 
watchfulness,  on  iwrt  of  supervisors,  was  a 
duty  to  the  public,  and  having  left  it  to  them 
to  determine  whether  the  supervisors  had 
used  ordinary  care  in  performing  this  duty, 
and  in  applying  the  proper  tests  to  ascertain 
the  soundness  of  the  timbers  of  the  bridge. 
*  •  •  When  a  bridge  is  old,  having  stood 
for  the  length  of  time  that  the  timbers  com- 
posing it  are  accustomed  to  last,  and  when 
it  may  reasonably  be  expected  that  decay 
has  set  in,  it  is  negligence  to  omit  all  proper 
precautions  to  ascertain  Its  true  condition." 
Again,  in  Rlgony  v.  Schuylkill  County,  103 
Pa.  382,  another  bridge  case,  we  said:  "La- 
tent defects  resulting  from  the  decay  of  the 
material  used,  after  long  use,  come  within  a 
different  category  (from  'latent  defects  for 
which  there  Is  no  liability')  and  the  omission 
to  search  for  and  discover  them  is  evidence 
of  negligence  properly  chargeable  •  •  • 
to  those  whose  duty  it  Is  to  repair."  The 
excerpts  quoted  could  be  properly  applied  in 
this  case,  even  including  the  reference  to 
the  propriety  of  boring  the  timbers,  for  evi- 
dence to  that  effect  was  produced  by  the 
plaintiff.  The  instructions  complained  of  are 
couched  In  language  to  be  found  therein, 
and,  no  doubt,  they  were  taken  therefrom. 
The  rule  laid  down  In  the  cases  last  cited  is 
reiterated  In  the  cases  of  McCormick  v. 
Washington  Township,  supra ;  Coulter  v. 
Pine  Township,  supra;  Whitmire  v.  Muncy 
Creek  Township,  supra;  and  in  Smith  v. 
Muncy  Creek  Township,  supra.  In  this  lat- 
ter case,  affirming  a  judgment  for  the  plain- 
tiff, we  said:  "The  bridge  that  broke  under 
the  weight  of  the  traction  engine  on  which 
the  plaintiff  was  riding  was  built  •  •  • 
in  1844,  and  from  that  time  to  the  time  of 


Digitized  by 


Google 


80  ATLANTIC  BBPOBTKB 


(P«. 


the  accident  in  X890  the  floor  tlmben  had 
not  been  renewed  nor  Inspected  by  boring. 
•  *  *  The  strength  of  the  bridge  was  am- 
ple until  the  timbers  were  weakened  by  decay 
and  were  subjected  to  a  sererer  strain  by 
the  use  of  traffic  engines.  As  there  was  the 
duty  of  Inspection,  the  deterioration  of  the 
timbers  should  have  been  known  to  the  sn- 
perrlsors."  These  cases  support  the  Instrnc- 
tlons,  and  the  assignments  are  overruled. 

[f  ]  The  error  assigned  in  the  fifth  and  last 
specification  was  the  refusal  to  give  binding 
instructions  for  the  defendant  The  appel- 
lant contends  that  the  rule  that  a  county 
acting  as  a  public  agency  is  not  liable  for  the 
negligence  of  its  officers  should  have  been 
applied  to  the  facts  In  this  case.  The  au- 
thorities already  dted  show  that  the  obliga- 
tion to  repair  and  properly  maintain  county 
bridges  Is  a  positive  statutory  duty  imposed 
upon  the  commissioners,  the  fulfillment  of 
which  the  public  have  a  right  to  demand.  In 
such  Instances  the  rule  invoked  by  the  ap- 
pellant does  not  apply.  Therefore,  since  the 
evidence  was  sufficient  to  Justify  the  submis- 
sion of  the  issues  Involved,  the  case  could 
not  have  been  taken  from  the  jxay.  This  as- 
slgnmeat  Is  likewise  ov'ermled. 

The  Judgment  is  affirmed. 

«lPa.ltl) 

DESCH  V.  LEHIOH  COUNTZ. 

(Supreme  Ooort  <rf  Pennsylvania.    May  1« 
1911.) 

TBIAL  d  296*>— iKBTKUOnOllB. 

In  an  action  against  a  county  for  death 
reenltine  from  the  breaking  of  the  floor  of  a 
coonty  oridge  under  an  aatomobile,  where  the 
c4nrt  instmcted  that  the  question  was  whether 
the  track  was  such  an  automobile  as  was  usual 
considering  its  weight  and  character,  and  that. 
If  the  jury  should  find  it  was  onnsual,  they 
might  consider  the  case  in  the  further  asnects 
presented,  the  use  of  the  word  "nnusual,'*  in- 
stead of  "usual,"  did  not  harm  the  defendant, 
where  l>oth  before  and  after  this  instruction  the 
trial  judge  repeatedly  told  the  jury  that  the 
county  could  not  be  held  liable  unless  the  auto 
was  usual  and  ordinary,  unless  the  load  was  a 
common  and  ordinary  load,  and  that,  if  the  auto 
was  not  of  an  extraordinary  character,  then 
the  Jury  might  say  the  bridge  was  insufficient. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  705-718;   Dec.  Dig.  {  296.*] 


Appeal  from  Cbnrt  of  Common  Pleu,  Le- 
high County. 

Action  by  Katie  S.  Desch  against  Lehl^ 
County.  From  a  Judgment  for  plaintllE,  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWN,  BfESTBEZAT, 
ELKIN,  STEWABT,  and  MOSCHZISKEB, 
JJ. 

Reuben  J.  Butz  and  Claude  T.  Reno,  Go. 
SoL,  for  appellant  Thos.  F.  Dlefenderfer  and 
Francis  O.  Lewis,  for  appellee. 

MOSCHZISKER,  J.  This  is  another  ap- 
peal growing  out  ot  the  accident  described 
In  the  opinion  this  day  filed  in  the  case  of 
Gehringer  v.  L^iigh  County,  80  AtL  087.  We 
there  determined  the  controlling  principles 
of  law,  and  it  would  serve  no  useful  pur- 
pose to  enlarge  upon  them  ber&  It  Is  sof- 
ficlent  to  say  that  we  have  looked  into  and 
considered  all  of  the  defendant's  16  spedflca- 
tions,  and  find  no  reversible  error  upon  the 
record. 

The  only  assignment  to  whkA  it  Is  neces- 
sary to  refer  partlcnlarly  Is  the  thirteenth, 
containing  this  excerpt  from  the  charge: 
"The  question  Is  whether  on  this  day  this 
truck  was  sudi  an  automobile  as  was  usual 
considering  its  weight  and  character,  or 
whether  it  was  nnnsual,  and  then,  if  yon  find 
it  was  unusual,  you  can  consider  the  case  in 
the  further  aspects  as  t  have  presented  them 
to  you."  The  last  use  of  the  word  "un- 
usual" was  probably  intoided  for  "usoal.** 
However,  It  Is  plain  that  tne  appellant  did 
not  suffer  any  harm  therefrom,  for  botta  be- 
fore and  after  the  trial  Judge  repeatedly  told 
the  Jury  that  the  county  could  not  be  held 
liable  unless  "this  auto  was  usual  and  or- 
dinary," unless  "the  load  that  was  carried 
•  •  •  was  a  common  and  ordinary  load," 
and,  finally,  "if  you  find  that  the  auto  was 
not  of  an  extraordinary  character,  but  was 
of  the  ordinary  and  usual  character,  •  •  • 
then  you  say  was  the  bridge  Insufficient" 

The  assignments  are  all  overruled,  and  the 
Judgment  is  affirmed. 


*V«t  othar  eaaei  im  lame  toplo  and  notion  NTJIIBBR  In  Deo.  Dig.  *  Am.  Dig.  Koy  Ke.  Sorlea  *  Bep*r  Indexaa 
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OESBSniNO  T.  SADEXB,   OomptroUer,  et  oL 

(Supreme  Court  of  New  Jersey.    Sept.  19, 
19U.) 

(Syllahut  ly  the  CourtJ 
1.  Statutes    (|  207*)— Cowstbuctiom  —  C3on- 

FLICTINO  PBOTIBIONS. 

If  a  proviso  in  a  statute  be  directly  con- 
trary to  the  purview  at  the  statute,  the  proviso 
is  valid,  and  not  the  purview. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  284 ;   Dec.  Diif.  S  207.*] 

2-  MuNioiPAi,  CoBPoaxTTONB  (S  199*)— Fire 

DEPABTUENT— GOKPKNSATIOH  Or  B^[BB  CO>I- 
IIIS8I0HEB8. 

Under  the  act  of  April  2,  1891,  permitting 
certain  cities  to  disband  volunteer  fire  depart- 
ments and  establish  i>ald  fire  departments  (i'. 
Ia  p.  298;  G.  S.  p.  1517),  the  power  given  to 
the  board  of  fire  commissioners  by  section  3  to 
fix  the  compensation  of  members  of  the  fire  de- 

rtment  is  controlled  by  the  proviso  in  section 
making  the  finaudal  body  of  the  city  the 
sole  judges  of  the  amount  necessary  to  operate 
the  fire  department. 

[Bd.  Note. — ^For  other  oases,  see  Municipal 
Corporations,  Dec.  Dig.  %  189.*] 

Mandamus,  on  the  relation  of  August  Ger- 
Btung  to  John  S.  Sauer,  Comptroller  of  the 
City  of  Elizabeth,  and  another.  Heard  on  de- 
murrer to  return  to  alteraatWe  writ  De- 
murrer ovemiled,  and  Judgment  entered  for 
respondents  on  the  return.  ' 

Argued  June  term,  1911,  before  QUM- 
MBRE,  C.  J„  wd  PAJKKBB  and  VOOBr 
HEBS,  JJ. 

Samuel  Koestler,  for  relator.  Joseph  T. 
Hague,  for  respondents. 

PAKKER,  J.  Tbe  case  arltiea  out  of  a  dis- 
pute as  to  whether  the  common  council  of 
Elizabeth  or  the  board  of  fire  oommlsslonars 
of  that  city  have  the  final  word  In  fixing  the 
salary  of  the  chief  engineer  of  the  fire  de- 
partmrat.  Prior  to  1901  Elizabeth  seems  to 
hare  had  a  volunteer  fire  department  In 
that  year  the  city,  under  the  act  of  April  2, 
1891  (G.  S.  p.  1617),  created  a  paid  fire  de- 
partment with  the  board  of  fire  commission- 
ers provided  for  in  the  statute.  By  section 
S  of  the  act  of  April  2,  1891,  It  is  provided 
that  the  board  of  fire  commissioners  "shall 
have  power  to  elect  by  majority  vote  all 
members  and  officers  of  the  fire  department, 
and  to  determine  and  fix  the  compensation 
to  t>e  paid  to  each."  Accordingly  the  board 
elected  the  relator  as  chief  engineer  In  1901 
— a  position  which  he  still  holds — and  under- 
took to  fix  his  compensation  from  time  to 
time.  But  the  council  also  claimed  Jurisdio- 
tlon  in  the  matter  of  compensation,  not  only 
as  to  the  body  to  whom  the  general  control 
of  the  city's  finances  was  committed,  but  al- 
so by  virtue  of  section  6  of  the  act  in  ques- 
tion, which  makes  it  the  duty  of  the  finan- 
cial body  of  the  city  to  "consider  and  appor- 
tion the  amount  of  money  or  funds  necessary 
to  operate  a  paid  fire  depertmait  as  provid- 


ed for  In  this  act;  provided,  however,  that 
the  said  •  •  •  body  In  such  city  as  afore- 
said (conceded  under  the  charter  of  Elizabeth 
to  be  the  council)  shall  be  the  sole  Judges  as 
to  the  amount  of  money  or  funds  necessary 
to  operate  the  said  paid  fire  department ;  and 
should  the  said  board  of  fire  commissioners 
or  any  number  thereof  vote  to  exceed  the 
amount  of  money  or  funds  apportioned  by 
said  •  *  *  body  as  herein  provided,  they 
shall  be  guilty  of  a  misdemeanor,"  etc. 

Bearing  in  mind  these  apparently  contrary 
provisions  as  to  the  fixing  of  compensation 
and  providing  the  money  to  pay  it  the  pres- 
ent case  seems  to  have  arisen  in  this  way: 
On  March  13,  1910,  the  council  adopted  a 
schedule  of  salaries  recommended  by  the 
finance  committee  for  the  fire  department  as 
a  basis  for  the  annual  appropriation,  which 
schedule  called  for  a  salary  of  the  chief  engi- 
neer until  July  3lBt  then  next  at  ?1,C00  per 
year,  and  thereafter  at  $1,800  per  year,  and 
on  August  1st  council  passed  the  annuEil  ap- 
propriation ordinance  on  that  basis,  which 
ordinance  was  approved  by  the  mayor  the 
next  day.  On  August  2d  the  board  of  fire 
commissioners  met  and  passed  a  resolution 
fixing  the  salary  of  the  chief  at  $2,000  to 
date  from  Ang^ust  Ist  Subsequently  pay 
rolls  and  bills  based  on  the  $2,000  figure  were 
certified  by  the  fire  board  to  the  ma^^ir  and 
comptroller,  but  those  officers  refused  to  ap- 
prove them.  It  appears  that  before  city 
moneys  can  be  expended  the  claims  must  be 
audited  /by  the  comptroller  and  approved  by 
the  mayor  by  virtue  of  the  act  of  March  28, 
1904  (P.  L.  p.  259),  and  an  ordinance  of  Eliz- 
abeth based  thereon,  and  also  by  virtue  of  a 
supplement  to  the  amended  charter,  passed 
April  4,  1872.  The  aliemative  writ  com- 
mands' these  officers  to  so  approve  the  bills 
or  show  cause  to  the  contrary. 

The  return  first  attacks  the  act  of  1891  .as 
special  .legislation  regulating  the  Internal  af- 
fairs of  the  city  of  Elizabeth,  and  therefore 
in  violation  of  the  prohibition  In  article  4, 
§  7,  pi.  11,  of  the  Constitution;  but  this  point 
is  evidently  abandoned,  and  we  do  not  con- 
sider It 

[2]  Next,  it  is  urged  that  by  an  act  of 
April  16.  1891,  two  weeks  after  that  of  April 
2d,  it  was  provided  that  council  should  fix 
the  compensation  of  the  chief  and  assistant 
engineers.  P.  L.  p.  474;  G.  S.  1518.  This 
act  is  claimed  by  relator  to  be  inapplicable 
for  several  reasons  which  need  not  be  notic- 
ed as  in  our  Judgment  the  disposition  of  the 
case  turns  on  the  third  ground  taken  by  re- 
spondent, viz.,  that  the  ultimate  decision  as 
to  the  oompensatlon  of  the  chief  engineer  is 
by  the  act  of  April  2,  1891,  vested  In  the 
council  itself.  If  the  provisions  of  section  3 
and  section  6  of  that  act  already  quoted,  are 
to  be  harmonized,  this  can  be  done  only  by 
reading  into  the  language  of  section  3  the 
qualification  that  the  amount  fixed  shall  be 
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subject  to  the  power  of  appropriation  by  the 
council,  in  ehort,  that  the  fixing  of  the  com- 
pensation under  section  3  is  a  recommenda- 
tion to  the  council  to  appropriate  the  sum 
fixed,  without  any  compulsory  force;  for  we 
cannot  disregard  the  plain  language  of  sec- 
tion 6  that  the  financial  body  shall  be  the 
sole  Judges  of  the  amount  necessary  to  oper- 
ate the  department,  and  the  provision  that, 
if  the  board  of  fire  commissioners  or  a  mem- 
ber shall  Tote  to  exceed  the  amount  appor- 
tioned by  council,  they  or  he  shall  be  guilty 
of  a  misdemeanor. 

[1]  If  the  two  provisions  cannot  thus  be 
reconciled,  the  proyiso  takes  precedence  and 
controls  the  enactment  as  expressing  the  lat- 
ter intent  of  the  Legislature.  Townsend  v. 
Brown,  24  N.  J.  Law,  86;  Clark  Thread  Ck>. 
V.  Kearny,  55  N.  J.  Law,  50,  53,  25  AU.  327. 
In  either  case  the  result  Is  the  same. 

The  allegation  that  council  appropriated 
sufficient  to  pay  the  Increased  salary  appears 
in  the  record,  and  requires  a  moment's  no- 
tice. The  fact  is  that  the  total  appropria- 
tion was  based  on  a  number  of  specific  items 
and  the  board  of  fire  commissioners  under- 
took to  pay  the  Increase  in  salary  over  the 
amount  fixed  by  the  council  by  using  money 
appropriated  but  not  actually  required  for 
certain  minor  Items — a  mere  subterfuge. 

It  is  elementary  that  to  Justify  a  i>eremp- 
toiy  mandamus  the  legal  rights  of  relator 
must  be  clear.  Not  only  are  they  not  clear 
In  this  case,  but  in  o'ai  opinion  he  Is  without 
right,  for  the  reason  that  the  control  of  his 
salary  rests  not  with  the  board  of  fire  com- 
missioners, but  with  the  council,  for  reasons 
already  given. 

It  may  be  added  that  relator  may  have 
fnlstakai  his  ronedy  even  If  his  right  to  the 
Increased  salary  were  clear;  for  by  the  act 
of  1904  ubl  supra  the  council  may  apparent- 
ly appropriate  to  pay  a  claim  even  though 
the  mayor  and  comptroller  refuse  to  approve 
it ;  hence  their  approval  is  no  necessary  step 
in  the  collection  of  the  claim,  though  their 
action,  one  way  or  the  other.  Is.  They  have 
acted;  and  relator  may,  according  to  section 
7  of  that  statute,  go  directly  to  the  council, 
and,  if  It  is  their  duty  to  pay  the  claim, 
should  take  his  proceedings  against  them. 
This  point,  however,  has  not  been  discussed 
by  counsel,  and  we  do  not  pass  upon  it 

The  demurrer  will  be  overruled,  and  judg- 
ment entered  for  the  respondent  on  the  re- 
turn. 


(79  N.  J.  B.  M) 

OILLIGAN  et  al.  v.  DALT  et  al. 

(Court  of  Chancery  of  New   Jersey.     Aug.  4, 
lOlU 

1.  OUABDIAR  AHD  WaBD  (J  150*)— AlXOW- 
ANCB  FOB  COMFEHSATIOH — NEOLECT  TO  AC- 
COUNT—EfPSCT. 

While  a  guardian's  neglect  to  file  acconnts 
will  be  given  due  weight  in  determining  wheth- 
er he  snould  be  allowed  compensation  there  is 


no  absolute  rule  in  the  matter,  and,  where  a 
guardisn  of  minors  was  appointed  on  February 

1.  1899,  kept  regular  accounts  with  vouchers  for 
disbursements,  and  was  always  willing  to  submit 
them  to  inspection,  his  delay  in  filing  formal  ac- 
counts ontil  1911,  when  he  annexed  his  account 
to  his  answer  in  an  action  for  an  accounting, 
was  not  so  unreasonable  as  to  deprive  him  of  the 
statutory  compensation. 

[Eld.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |  507 ;   Dec.  Dig.  {  150.»] 

2.  EXECTJTOBS  ANO  Administbatobs   ({  93*) — 

Continuance    of   Testatob's    Business  — 

Authority. 

An  executor  acted  without  authority  in 
oontinuing  testator's  basiness  where  all  the  leg- 
atees were  infants,  incapable  of  consenting  to  its 
continuance. 

[Ed.  Note.— For  other  cases,  see  Execnton 
and  Administrators,  Cent  Dig.  Si  407,  406; 
Dec.  Dig.  S  93.*] 

3.  EXECUTOBS     AND     AoiaNIBTBATOBS     (H     93, 

500*)— Continuance  of  Decedent's  busi- 
ness—Liabilitt  OF  EXBCDTOB. 

In  continuing  decedent's  business  withont 
authority,  an  executor  assumes  the  risk  of  loss 
Aerein  from  any  cause,  including  payment  for 
his  services  or  additional  expense  in  settling  his 
accounts. 

[Ed.  Note.— For  otlier  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  407,  406, 
2131-2:139;   Dec.  IMg.  IS  98,  500.*1 

4.  EXECUTOBB  AND  Adicinibtbatobs  ({  497*)— 
Continuance  of  Dboedbnt'b  Business- 
Compensation. 

Where  an  executor  continues  testator's  boti- 
nesa  pursuant  to  a  direction  in  the  will,  or  to 
wind  It  up,  his  compensatioa  for  such  services  is 
included  m  his  commissions  as  executor,  the  ba- 
sis for  which  is  the  net  income  from  the  bnai- 
ness,  not  considering  a  charge  for  services  In 
continuing  it 

[Ed.  Note.— SV>r  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ^  2123;  Dec. 
Dig.  I  407.*] 

5.  EZBCUTOBS  ARD   ADMINISTBATOBS  (f  98*)— 

CoNTiNuiNa  Decedent's  Business  —  Con- 
tinuing Without  Authobitt. 

As  a  rule,  the  beneficiaries  may  eitlier 
charge  an  executor  continuing  decedent's  busi- 
ness without  authority  with  the  value  of  the 
estate  and  interest,  or,  at  their  option,  with  the 
net  profit  reali^ ;  they  t>eing  entitled  to  an  ac- 
counting of  profits  to  determine  which  they 
shall  do. 

[Eld.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S|  407,  406; 
Dec.  Dig.  {  03.*] 

6.  Executors  and  Administbatobs  (f  98*>— 
CoNTiNuiNa  OF  Decedent's  Busiresb— Ba- 
sis OF  Pbofits. 

In  estimating  the  net  profits  of  a  bnsiness 
continued  by  an  executor  without  authority,  in 
order  to  charge  him  therewith,  only  profits  re- 
sulting from  the  employment  of  testator's  estate 
should  be  considered,  making  allowance  for  the 
business  skill  and  credit  of  the  executor  in  con- 
ducting the  business. 

[Ed.  Note.— For  other  cases,  see  Bzecutors 
and  Administtators,  Cent  Dig.  |{  407,  40S; 
Dec.  Dig.  I  93.*] 

7.  Executobs  and  Administbatobs  ({  494*) — 
Continuance  of  Decedent's  Bubinbb& 

In  ascertaining  the  net  profits  of  a  busineaa 
conducted  by  an  executor  without  auUiority 
after  decedent's  death,  compensation  for  hia 
services  in  conducting  the  bnsiness  may  l>e  al- 
lowed as  expenses  and  deducted  from  the  profits 
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of  the  bosInesB,  If  die  boaineaB  la  not  conducted 
Kt  a  loss. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administratora,  Cent  Dig.  {{  2081-2087; 
Dec.  Dig.  i  494.*] 

8.  EXEOUTORS    AHD    ADMIinBTKATOBS    (H    ^^ 

93*)— CoRTiNUAROc   or   Dbcedbnt's   Bcai- 
ME8S— Ohaboxs  Against  Executobs. 

Where  an  executor  continues  decedent's 
bnsineas  withont  anthority,  the  legatee*  cannot 
be  required  to  pay  liim  compensation  for  serv- 
ices in  conducting  the  business,  or  expenses  in 
settling  its  accounts,  including  counsel  fees  in- 
curred by  litigation  necessary  in  settling  the  ac- 
counts, from  property  other  than  that  coming 
into  his  hands. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators.  Cent.  Dig.  U  2077,  407, 
408 :   Dec  Dig.  {{  494,  03.*] 

9.  EXECTJTOBS  AND  ADMINIgTBATOBB  (J  469*)— 
ACCOnNTlNG-JimlSDICTION. 

The  settling  of  the  accounts  of  a  business 
continued  by  an  executor  without  authority 
after  testator's  death  Is  properly  made  in  the 
Chancery  Court  rather  than  In  the  orphans' 
court,  especially  where  the  executor  claims  pay- 
ment for  his  services  in  conducting  the  business, 
and  asks  a  personal  decree  against  the  legatees 
for  payment  of  any  deficiency. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  2000-2013; 
Dec.  Dig.  {  400.*} 

10.  EXBCUTOBS  AKD  ADiaNIBTRATOBS  (S  98*)— 

CoNTiNUANCB  or  Decedent's  BuaiNiss  — 

OONTINUANCB  WITHOUT  AUTHOBITY. 

Where  a  business  continued  without  au- 
Otority  by  an  executor  after  testator's  death, 
thoogfa  mortgaged,  had  a  substantial  value  when 
taken  over  by  mm,  but  was  afterwards  sold  by 
bim  for  a  nominal  price,  the  executor  would  be 
chargeable  for  any  future  claim  on  the  mortgage 
debt  if  the  purchaser  did  not  assume  it 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  407,  40S; 
Dec  Dig.  S  93.*] 

11.  EXBCUTOBS  AND  AOMINISTBATOBS  ({  93*)— 

CoNTiNciNo  Decedent's  Business. 

Beneficiaries  under  the  will  are  entitled  to 
offset  their  claim  to  a  fair  rental  value  of  prem- 
ises connected  with  a  business  continued  by  the 
executor  without  authority  against  payments 
made  by  bim  for  the  benefit  of  the  estate  by  con- 
tinuing the  business. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  407,  408; 
Dec  Dig.  i  93.*] 

Suit  by  Mary  A.  Oilligan  and  others 
against  John  K.  Daly  and  others  for  an  ac- 
counting by  an  executor  and  guardian.  On 
exceptions  to  a  master's  report  Exceptions 
Bostalned  as  stated. 

John  J.  Muivaney,  for  exceptants.  Collins 
Jk  Corbtn,  for  defendant  Gallagher.  Charles 
U.  Egan,  for  defendant  Daly. 

EMERY,  V.  C.  This  Is  a  bill  for  account- 
ing filed  by  Mrs.  GUligan  and  Thomas  Boy- 
Ian,  two  of  the  children  and  legatees  of  Mary 
B.  Boylan,  against  defendants  Daly  and 
Boylan,  executors  of  testatrix,  and  also 
against  the  defendant  Dennis  Gallagher, 
guardian  of  all  the  children.  Matthew  and 
Irene  Boylan,  the  two  other  children,  and 
legatees,  are  also  parties  defendant  At  the 
time  of  her  death  the  testatrix  was  carrying 


on  the  undertaking  business  In  Jersey  Cltj 
on  property  on  Pavonia  avenue  belonging  to 
her,  and  she  lived  in  another  of  her  houses 
OQ  Ninth  street  Testatrix  owned  anothw 
lot  on  Henderson  street,  with  a  stable  ther» 
on.  AH  four  children  were  minors  at  testa- 
trix's death  February  1, 1899,  the  ages  of  th« 
chlldroi  being  then,  respectively,  about  20, 
17,  15,  and  12  years.  Complainant  Mrs.  Gil- 
ligan  bad  been  recently  married.  The  de- 
fendant Daly,  the  brother  of  testator,  assum- 
ed sole  charge  of  the  administration  of  the 
estate,  as  acting  executor,  and  continued  the 
business.  This  was  done,  as  be  says,  at  the 
verbal  request  of  his  sister  Just  before  her 
death,  and  for  the  purpose  of  keeping  the 
young  family  together  and  aiding  In  their 
support  The  will  did  not  authorize  or  re- 
quest the  continuance  of  the  business.  The 
business  was  carried  on  by  the  executor  In 
the  name  of  M.  J.  Boylan,  the  husband  of  the 
testatrix,  who  had  originally  established  It, 
and  In  the  name  under  which  testatrix  had 
carried  it  on  since  her  husband's  death  In 
1891.  The  business  continued  until  June, 
10O7,  when  It  was  sold  by  the  executors  and 
purchased  by  or  for  the  benefit  of  defend- 
ant Matthew,  who  had  been  employed  for 
some  years  by  the  executor  in  carrying  it  on. 
The  value  of  the  goods  and  chattels  used  In 
connection  with  the  business  received  by  the 
executors  was  about  $1,838,  as  valued  in  the 
Invfflitory,  the  same  being  subject,  however, 
to  a  chattel  mortgage  held  by  the  National 
Casket  Company  for  about  |l,S0O.  At  the 
time  of  the  sale  In  1007,  the  mortgage  bad 
been  reduced  by  payments  made  from  the 
business  to  about  $1,000,  and  the  entire  prop- 
erty subject  to  the  mortgage  was  sold  to  the 
purchaser  for  $1;  the  mortgage  so  far  as  aiH 
pears  not  being  assumed  by  him.  The  resi- 
due of  the  chattels  realized  $139  at  the  sale^ 
being  purchased  by  the  solicitor  of  the  ex- ' 
ecutor  and  Matthew.  The  depreciation  In 
value  of  the  stock  (assuming  that  the  pur- 
chaser is  to  pay  the  balance  due  on  the  mort- 
gage) by  reason  of  its  continued  use  In  the 
business  Is  thus  an  amount  about  equal  to 
the  payment  on  the  mortgage.  The  business 
was  continued  by  the  executor  not  for  his 
own  personal  benefit,  but  with  the  object  of 
benefiting  the  family.  The  executor  himself 
for  the  purpose  of  keeping  the  family  togeth- 
er, and  at  the  request  of  the  older  children, 
removed  to  the  homestead  house  and  occu- 
pied a  portion  of  It,  paying  to  the  guardian 
what  seems  to  have  been  a  fair  rent  for  the 
portion  occupied  by  himself  and  his  family. 
For  some  years  after  the  mother's  death  the 
younger  children,  except  Thomas,  lived  with 
the  oldest,  Mrs.  Gllllgan.  Thomas  was  em- 
ployed In  the  business,  but  for  a  short  time 
only.  The  daughter  Irene  also  assisted,  and 
Matthew,  the  younger  son,  was  employed 
from  his  sixteenth  year,  became  the  manager 
of  the  business,  and  finally  became  the  owner 
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of  It  No  acconnt  had  ever  been  filed  by  the 
execator,  and,  In  connection  with  a  bill  filed 
by  tbe  complainants  for  partition  of  the  real 
estate,  after  the  sale  of  tbe  business,  this 
bill  for  accounting  by  the  execator  Is  filed. 
The  executor,  Daly,  bad  kept  books  of  ac- 
count In  the  course  of  tbe  business,  showing 
Its  receipts  and  disbursements,  and  in  the 
fall  of  1906,  on  complainant's  demand  for 
an  accounting,  a  general  statement  taken 
from  these  books  was  made,  and  some  exam- 
ination of  the  books  was  made  by  or  under 
tbe  direction  of  complainants.  This  exam- 
Inatioo  appar^itly  was  at  tbe  complalnanrs 
own  expense.  On  the  present  bill  for  ac- 
counting the  executor  did  not  submit  any  ac- 
count with  his  answer.  The  defendant  guard- 
Ian  annexed  his  account  to  his  answer.  Ref- 
erence to  a  master  was  ordered,  both  in  the 
partition  and  accounting  suit,  to  state  the 
executors  and  guardian's  accounts,  and  also 
accounts  as  between  the  children.  The  state- 
ment of  the  executor's  accounts  Involved  the 
production  and  examination  of  the  books  of 
accounts  of  the  business,  and  testimony  In 
reference  to  the  conditions  of  carrying  It  on. 
The  master  reported  that  the  business  was 
carried  on  without  authority,  but  that  it  was 
not  carried  on  by  the  executor  for  his  person- 
al benefit  or  profit,  but  with  the  Intention  of 
t>enefltlng  the  estate  In  the  general  Interest 
of  the  family.  He  reported,  further,  that  the 
carrying  on  of  the  business  had  not  resulted 
in  any  loss  to  the  estate,  but,  on  the  con- 
trary, had  been  for  the  benefit  of  the  estate 
to  the  extent  of  about  |2,2S0  by  payments 
made  for  the  benefit  of  the  estate,  viz.,  $942.- 
08,  on  account  of  the  chattel  mortgage,  $600, 
on  account  of  a  real  estate  mortgage  on  the 
Ninth  street  bnd  Henderson  street  properties 
and  $800  paid  to  or  for  the  benefit  of  tbe 
.children,  $200  each.  He  also  finds  that  In 
carrying  on  the  business  the  executor  him- 
self advanced  money  necessary  to  pay  cur- 
rent bills,  and  himself  supervised  tbe  busi- 
ness. In  keeping  the  accounts,  the  executor 
had  made  no  charge  for  his  services,  but  in 
stating  and  reporting  the  accounts  the  mas- 
ter while  allowing  to  the  guardian  commis- 
sions according  to  the  statutory  rate  reports 
as  to  the  executor  that  after  due  considera- 
tion he  fixes  his  commission  at  $000.  He  fur- 
ther allows  to  the  counsel  of  the  executor 
and  of  the  guardian  $250  each.  The  counsel 
for  the  executor  is  also  the  counsel  for  the 
defendant  Matthew  Boylan  and  for  the 
guardian  ad  litem  of  the  Infant  defendant 
Irene  Boylan,  who  now  lives  with  her  uncle, 
tbe  executor.  No  counsel  fee  was  allowed 
to  the  complainants.  Several  exceptions 
were  filed  to  the  master's  report,  but  com- 
plainants have  formally  waived  all  the  excep- 
tlons  but  those  relating  to  the  commissions 
and  counsel  fees. 

[1]  As  to  the  guardian's  account,  the  ob- 
jection is  that,  not  having  regularly  made 
and  filed  bis  accounts,  he  is  not  entitled  to 
any  commissions  or  allowances.    While  the 


neglect  or  omission  to  file  accounts  wHI  al- 
ways be  given  due  weight  in  considering  all 
the  circumstances,  there  is  no  hard  and  fast 
rule  that  the  mere  omission  to  file  them  dis- 
entitles the  guardian  to  compensation.  Wil- 
son v.  Staats,  33  N.  J.  Bq.  524;  In  re  Bar- 
calow,  29  N.  J.  Eq.  282,  285  (Runyon,  1878); 
Birkholm  v.  Warden,  42  N.  J.  Eq.  337,  7 
AtL  569  (Runyon,  Ch.,  1886);  11  A-  &  B. 
Bncy.  (2d  Bd.)  1284.  In  this  case  the  guard- 
Ian  seems  to  have  kept  regular  accounts  with 
vouchers  for  disbursements,  and  to  have 
been  ready  to  submit  them  for  inspection, 
and  tbe  delay  in  the  general  settlement  of 
the  accounts,  while  not  regular,  was  not  so 
unreasonable  as  to  deprive  the  guardian  of 
his  statutory  compensation.  The  allowance 
did  not  exceed  the  statutory  fees,  and  the 
exceptions  to  such  allowance  as  well  as  to 
tbe  counsel  fees  allowed  to  the  guardian, 
which  appear  to  be  reasonable,  are  overruled. 

The  commissions  allowed  to  tbe  executor 
stand  on  a  dlfTerent  basis.  The  statute  (Or- 
phans' Court  Act  [Rev.  P.  L.  1898,  p.  782]  | 
129)  provides  that  the  commissions  of  ex- 
ecutors, etc.,  shall  not  exceed  tbe  following 
rates:  "On  all  sums  that  come  Into  their 
bands  not  exceeding  $1,(X)0  seven  per  centum, 
if  over  $1,000  and  not  exceeding  $5,000,  four 
per  centum,  on  such  excess,"  etc.  The  entire 
amount  of  the  personal  property  which  came 
to  the  executor  and  as  inventoried  was  less 
than  $3,000,  and,  had  this  entire  amount, 
passed  through  the  executor's  hands,  the 
commissions  to  which  the  estate  of  deceased 
as  It  was  at  her  death  would  have  been  sub- 
ject was  not  over  $150. 

[J]  In  carrying  on  the  business,  the  execu- 
tor clearly  acted  without  authority,  not  only 
because  of  the  general  rule  relating  to  the  ad- 
ministration of  estates,  but  also  because  all 
of  the  legatees  were  infants,  incapable  of 
consenting  to  the  continuance,  and  one  of 
them  is  still  an  Infant 

[3]  One  risk  which  an  executor  takes  in 
such  continuance  of  business  Is  that  tbe  es- 
tate sufter  no  loss  therefrom,  and  this  in- 
demnity against  loss^extend8  to  loss  by  rea- 
son of  running  the  business  as  well  from 
payments  for  service  of  tbe  executor  in  car- 
rying'it  on,  or  additional  exxwnses  in  settling 
bis  accounts,  as  from  any  other  cause. 

[4]  Where  an  executor  continues  the  busi- 
ness of  testator  under  authority  of  the  will, 
or  merely  for  the  purpose  of  winding  up  the 
business,  his  compensation  for  this  service 
is  included  in  bis  commissions  as  executor, 
and  the  basis  for  fixing  commissions  is  not 
the  gross  receipts  of  expenses  pf  the  business, 
but  the  net  income  and  the  amount  by  which 
this  Increases  the  corpus  of  tbe  fund,  and 
cannot  Include  a  charge  for  services  in  con- 
tinuing the  business.  In  re  Merchants  Case, 
39  N.  J.  Eq.  506,  509  (Runyon,  Ch.,  1885). 
affirmed  on  appeal  41  N.  J.  Eq.  349,  7  AtL 
633;  Beard  y.  Beard,  140  N.  T.  260,  264,  35 
N.  E.  488  (1893);  18  Cya  1160.  In  the  pres- 
ent case  the  entire  gross  receipts  of  the  bnair 
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ness  np  to  December  SI,  1907,  according  to 
t)}e  executor's  accounts  as  presented  to  the 
master,  were  $69,152.64,  and  the  entire  dis- 
bursements were  168,574.36  (not  Including 
the  executor's  allowance  or  counsel  fee),  and, 
If  the  executor's  commissions  be  considered 
to  stand  on  the -same  basis  as  if  the  business 
were  authorized,  there  has  been  no  increase 
of  the  corpus,  but  rather  a  diminution,  un- 
less the  payments  of  $2,250  above  referred  to 
be  considered  as  additions. 

[f]  But  the  right  of  the  executor  to  com- 
pensation (beyond  bis  statutory  conuoissions 
on  the  amount  of  the  estate  coming  to  his 
bands)  is  based  on  other  principles  where  the 
carrying  on  of  the  business  is  unauthorized. 
In  such  case  the  general  rule  is  that  the 
beneficiaries  have  the  option  to  charge  the 
executor  either  with  the  value  of  the  estate 
and  interest,  or  with  the. amount  of  the  net 
profits  realized  from  the  business.  3  Wil- 
liams, Executors,  •1793;  1  Perry,  Trusts, 
430;  11  A.  &  E.  Ency.  (2d  EdO  975.  And 
the  beneficiaries  have  the  right  to  an  account 
of  the  profits  for  the  purpose  of  determining 
this  option. 

[6]  In  estimating  tbe  profits  the  general 
basis  for  charging  trustees  is  that,  so  far  as 
ascertainable,  they  should  include  only  tbe 
profits  resulting  from  the  employment  of  the 
testator's  estate  as  capital,  and  due  allowance 
should  be  made  for  other  elements  creating 
tbe  profits,  such  as  the  business  skill  and 
credit  of  the  executor  carrying  it  on.  Wil- 
lett  V.  Blanford,  1  Hare,  JJ53;  11  I*  J.  Ch. 
182  (Wlgram,  V.  Ch.,  1842) ;  Vyse  v.  Foster, 
I/.  R.  8  Ch.  307,  42  L.  J.  Ch.  245,  250  (O.  A. 
1873);  8.  c.  on  appeal  to  House  of  Lords,  44 
U.  J.  Ch.  37,  47,  7  H.  L.  318. 

[7]  Compensation  for  executor's  services 
may  be  allowed  as  part  of  the  expenses  of 
the  business  and  be  deducted  in  ascertaining 
the  net  profits  with  which  he  is  chargeable, 
but  in  carrying  on  tbe  business  without  au- 
thority the  executor  is  at  the  absolute  risk 
that  the  estate  which  comes  to  his  hands  suf- 
fer no  loss  or  diminution  by  reason  of  car- 
rying on  the  business.  If  the  executor  can 
show  that  there  has  been  no  loss,  but  rather 
a  benefit  to  the  estate,  then  no  liability  to 
the  estate  results  from  his  Ulegal  action  oth- 
er thnn  that  of  accounting  for  the  profits 
or  benefits  received,  and  in  so  accounting  for 
the  profits  or  benefits  received  he  may  be  al- 
lowed proper  compensation  for  hla  services 
In  carrying  on  the, business,  and  such  allow- 
ance will  be  deducted  from  the  profits  for 
which  be  is  to  account.  These  seem  to  be  the 
general  principles  on  which  allowances  in 
these  cases  are  based.  It  might  happen, 
therefore,  that  tbe  actual  compensation  to 
tbe  executor  in  cases  where  the  business  was 
continued  without  authority  would  some- 
tlmea  be  larger  than  where  authorized,  and 
therefore  fixed  by  the  statute,  but  it  is  to  be 
considered,  first,  that  in  the  former  case  the 
continuance  of  the  business  is  at  the  person- 
al risk  of  the  executor's  indemnifying  the 


estate  against  loss,  and  also  of  being  person^ 
ally  liable  for  debts;  and,  secondly,  that 
this  court  In  enforcing  the  liability  of  trus- 
tees does  not  act  as  a  court  of  penal  Jurisdic- 
tion or  for  the  purpose  of  punishment,  but 
only  for  the  purpose  of  compelling  resti- 
tution, or  granting  compensation  for  losses 
actually  sustained.  Lord  James  In  Vyae  v. 
Foster,  supra,  42  L.  J.  Ch.  p.  251. 

[8]  The  indemnity  to  tbe  estate  against 
loss  Includes  in  my  judgment  protection  of 
the  legatees  against  being  called  on  by  the 
executor  for  payment  from  property  other 
than  that  which  came  to  the' executor's  bands 
of  any  portion  either  of  his  compensation 
tor  services  in  carrying  on  the  business  or 
exiienses  of  settling  its  accounts.  Including 
counsel  fees  Incurred  by  reason  of  litigation 
necessary  for  the  settlement  of  the  accounts. 

[•]  The  examination  and  settlement  of  the 
accounts  of  the  business  in  this  court  rather 
than  in  the  orphans'  court  was  proper,  es- 
pecially in  view  of  the  fact  that  the  execu- 
tor on  the  settlement  claims  payment  for 
bis  services  rendered  in  cariyltag  on  the 
business,  and,  should  the  amount  claimed  be 
allowed,  he  now  asks  a  personal  decree 
against  the  legatees,  for  payment  of  the  de- 
ficiency. In  considering,  therefore,  whether 
the  carrying  on  of  the  business  has  been  a 
benefit  to  the  estate,  the  additional  expense 
of  the  litigation  reasonably  necessary  in  this 
court  over  the  account  must  be  charged  as 
an  expense  of  tbe  business.  The  payments 
made  for  the  benefit  of  the  estate  from  car- 
rying on  the  business  must  be  examtned  from 
this  point  of  view,  and  will  be  considered  in 
their  order  as  given  in  the  master's  report: 

[!•}  Iilrst  The  payment  of  $042.08  on  ac- 
count of  tbe  chattel  mortgage.  This  pay- 
ment Is  offset  by  the  depreciation  in  value 
of  the  property  covered  by  tbe  mortgage. 
When  taken  by  the  executor,  it  was  valued 
at  $1,740  (as  appears  by  the  executor's  an- 
swer), and  was  sold  in  June,  1907,  for  $1, 
subject  to  the  mortgage.  Unless  the  purchas- 
er assumed  the  mortgage,  the  executor  still 
remains  chargeable  for  the  future  daim  on 
tbe  debt  secured  by  the  mortgage.  Second. 
The  sum  of  $600  applied  on  the  Daumont 
mortgage  on  tbe  Ninth  street  and  Henderson 
street  properties.  Third.  The  sum  of  $200 
paid  to  each  of  the  four  children,  $800  in  all. 
These  last  payments  to  the  children  seem  to 
have  been  made  not  out.  of  the  business^  but 
out  of  rents  received  after  the  business  had 
ceased. 

[11]  As  against  the  $600  and  any  other  pay- 
ments claimed  to  have  been  made  for  the 
benefit  of  the  estate  by  carrying  on  the  busi- 
ness, the  children  are  cl^rly  entitled  to  off- 
set their  claim  to  a  fair  rental  for  the  prem- 
ises. Rental  is  an  expense  of  the  business, 
and  should  not  be  contributed  by  the  bene- 
ficiaries. The  guardian  of  the  infanta  short- 
ly after  the  death  of  the  testatrix  paid  off 
with  money  received  for  the  ohllrtren  from 
life  insurance  moneys  a  mortgage  of  $3,500 
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which  be  himself  had  been  carrying  on  the 
property,  and  from  that  time  the  property 
was  nnlncumbered.  The  building  on  It  was 
a  frame  building,  buUt  for  a  stable,  but 
frosting  on  Pavonia  avenue,  a  business  street, 
and  the  front  part  of  the  building  was  fltted 
up  for  and  used  aa  an  office  in  connection 
with  the  undertaking  business.  It  had  con- 
siderable rental  value,  one  witness  (the  only 
one  on  this  point)  estimating  It  at  $50  per 
month.  After  the  sale  of  the  business  In 
1907,  the  executor,  Daly,  seems  to  have  re- 
ceived as  rentals  from  Matthew  ISO  per 
month  for  the  property.  During  the  time 
the  executors  carried  on  the  business  and  up 
to  July,  1907,  no  rent  whatever  was  paid  for 
the  Pavonia  avenue  property,  but  from  the 
business  there  was  paid  the  taxes  on  the 
property  and  water  rents  from  1902,  amount- 
ing to  ^1,269.43.  In  the  years  1899,  1900, 
1901,  and  1903  the  guardian  of  the  infants, 
according  to  his  accounts,  paid  $198.10  for 
taxes,  $52.50  for  insurance,  and  about  $60 
for  water  rents,  in  all  over  $300  charges  on 
the  Pavonia  avenue  property.  If  these 
amounts  be  deducted  from  the  amount  stated 
to  have  been  paid  from  the  business  for  the 
benefit  of  the  infants,  it  leaves  the  sum  of 
$909.43  and  $600  for  the  eight  years  the 
business  was  carried  on  to  be  offset  against 
rents  for  the  property.  From  June  26,  1907, 
Matthew  has  been  paying  $30  per  month  for 
this  property,  a  total  of  $840  up  to  the  stat- 
ing of  the  account  (October  15,  1909),  and 
from  tills  rent  and  rents  received  by  the  ex- 
ecutor from  other  properties  during  the  same 
Interval  to  the  octent  of  $800  the  executor 
after  closing  out  the  business  has  paid  taxes 
and  other  charges  and  also  the  $800  to  the 
devisees.  These  payments  do  not  seem  to 
have  been  made  out  of  the  business.  That  a 
rental  of  $200  per  year  above  the  taxes  and 
water  rents  and  insurance  could  have  been 
received  Is  so  probable  tliat.  In  the  absence 
of  clear  evidence  to  the  contrary,  I  am  not 
willing  to  adjust  the  executor's  accounts  of 
the  business  as  If  he  had  proved  satisfacto- 
rily that  the  carrying  on  of  the  business  was 
a  benefit  to  the  estate  pecuniarily.  If  the  al- 
lowance of  $6(X)  as  his  compensation  for  car- 
rying on  the  business  be  sustained,  there  Is 
no  benefit  whatever  to  the  estate,  bnt,  on  the 
contrary,  a  loss,  inasmuch  as  his.  compensa- 
tion for  carrying  on  the  business  and  coun- 
sel fees  rendered  necessary  in  settling  the 
business  accounts  must  be  paid  by  the  chil- 
dren out  of  the  proceeds  of  the  sale  of  the 
lands  devised  to  them  by  the  testatrix,  and 
which  never  passed  through  the  executor's 
hands  at  all.  Payment  from  this  source 
would  manifestly  t>e  a  retom  or  repayment 
by  the  devisees  of  any  moneys  received  by 
them  from  the  business,  and,  if  allowed, 
charges  them.  Instead  of  the  executor,  with 
a  portion  of  the  expenses  for  carrying  it  on. 


As  the  executor's  account  appears  to  stand 
and  on  the  evidence.  It  is  not  satisfactorily 
proved  that  the  estate,  up  to  tills  date  iit 
least,  has  benefited  by  the  carrying  on  of 
the  business,  and,  inasmuch  as  the  execntor 
In  taking  this  risk  is  bound  to  Indemnify  the 
estate  against  loss,  I  am  not  willing  In  this 
case  to  allow  him  compensation  for  his  serv- 
ices in  carrying  on  the  business  on  the  basis 
of  proof  of  benefit  If  the  estate  is  relieved 
from  the  obligation  of  the  cliattel  mortgage, 
he  is  entitled  now,  I  think,  to  commissions 
on  the  value  as  fixed  by  the  Inventory,  but. 
Inasmuch  as  the  sale  of  the  mortgaged  chat- 
tels produced  only  $1,  it  is  clear  that  nothing 
has  passed  through  his  hands  on  this  ac- 
count, nnlei^  by  bis  sale  he  lias  procured  the 
payment  of  the  mortgage.  The  exception  to 
the  allowance  of  $600  compensation  and  to 
$250  counsel  fee  is  therefore  sustained. 

This  Is  without  prejudice,  however,  to  any 
application  which  may  be  made  hereafter 
for  an  allowance  to  the  executor  out  of  the 
net  profits  resulting  from  the  business.  It 
appears  by  the  executor's  evidence  that  sev- 
eral thousand  dollars  of  debts  are  uncollect- 
ed, and  he  estimated  (then)  that  $1,000  might 
be  collected.  For  such  collections  he  must 
hereafter  account,  and,  when  the  entire  ac- 
counts of  the  business  are  closed,  he  may  ap- 
ply for  compensation  out  of  any  profits  ap- 
pearing to  have  arisen.  His  compensation  on 
this  accounting  must  be  limited  to  his  statu- 
tory fees  based  on  the  inventory  values,  and 
be  conditional  on  the  estate  being  relieved 
from  obligation  under  the  diattel  mortgage. 


(T»  N.  J.  B.  SI) 

BOARD  OF  HEALTH  OF  POMPTON 

LAKES  V.  B.  I.  DU  PONT  DE 

NEMOURS  POWDER  CO. 

(Court  of  Chancery  of  New  Jersey.     Aug.  4, 

1911.) 

1.  iNjrHcnoiT   (I   182*)  —  Prelikirakt    In- 

JUNCnON. 

Preliminary  Injunctions  are  ordinatily 
granted  to  protect  property  rights  by  maintain- 
ing the  status  quo  pending  fliml  hearing. 

[Ed.  Note. — ^For  other  oases,  see  iDjnnction. 
Cent  Dig.  I  302;  Dee.  Dig.  |  182.*] 

2.  NUISANCB   (I  SI*)— RBMEDIBS— iRJUITCnOR 

— Pbblihinabt  Injunction. 

A  preliminary  injunction  to  restrain  a  nui- 
sance  affecting  a  property  right  is  sometimes 
granted  to  protect  such  riRht  pending  hearing, 
though  the  answer  and  affidavits  question  or 
deny  the  nuisance,  if  the  right  to  l>e  protected  is 
not  disputed,  and  satisfactory  proof  by  aiffidavit 
is  made  of  specific  instances  of  violating  such 
ri^ht ;  but  unless  irreparable  injury  will  result 
injunction  will  usually  be  denied  until  final 
bearing,  and  sometimes  until  after  determination 
of  the  questions  of  law  involved. 

[Ed.    Note.— For   other   cases,   see   Nuisance, 
Cent  Dig.  a  7^-76;   Dec  Dig.  |  81.*] 

3.  NuisANCB   (5   77*)  — Public   Nuisance  — 
Rbmedies— Injxtnction. 

Before  the  enactment  of  the  statutes  per- 
mitting local  boards  of  health  to  summaiily 
abate  a   nuisance,  as  by  maintaining  a   plant 
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spreading  noxious  vapors,  or  enjoin  its  mainte- 
nance, cnancery  exercised  jurisdiction  over  it  to 
protect  the  enjoyment  of  property. 

[Ed.    Note.— For   other   cases,    see   Nnisance, 
Gent  Dig.  |S  18i).  190;   Dec.  Dig.  |  77.*] 
4.  Nuisance    (|    86*)  — Pubuo   Nuisance  — 

Remedies. 

The  usual  remedy  for  a  j>ablic  nuisance  in 
absence  of  statute  was  by  indictment,  where  the 
existence  of  a  nuisance,  when  disputed,  was  es- 
tablished by  a  jury,  and  a  judgment  of  abate- 
ment was  rendered. 

[EkL  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  S  218;   Dec.  Dig.  |  &6.*] 

6.  Nuisance  (|  77*)— Pubuo  Nuisance— In- 
junction. 

The  Attorney  Oeneral  may  file  a  bill  or  In- 
fonnation  to  enjoin  a  public  nuisance  dangerous 
to  the  public  health. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  {S  18»,  190;  Dec  Dig.  {  77.*] 

8.  Nuisance    (J    77*)  — Pubuo    Nuisance- 

Remedies— Injunction. 

In  the  absence  of  statute,  equity  will  intei^ 
fere  by  injunction  with  great  reluctance  where 
the  injury  is  indictable,  even  though  its  juris- 
diction is  invoked  by  the  Attorney  General,  and, 
in  the  absence  of  statute,  a  nuisance  dangerous 
to  public  health  will  not  ordinarily  be  enjoined 
upon  a  bill  or  information  filed  by  the  Attorney 
Cieneral. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  if  189,  190 ;   Dec.  Dig.  {  77.*] 

7.  Nuisance  (I  78»),  — Public  "Nuisance"  — 
Injunction  by  Health  Board. 

The  "nuisance"  contemplated  by  Health  Act 
(2  Gen.  St  1895,  p.  1637)  I  28  permitting  any 
local  board  of  health  to  file  a  bill  in  the  name 
of  the  state  for  an  injunction  to  prohibit  the 
continuance  of  a  nnisance  hazardous  to  public 
health,  is  a  nuisance  which  is  basardous  to  pub- 
lic health,  and  hence  the  subject  of  indictment 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  {  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4855-1864 ;   vol.  8,  p.  77S4.] 

8.  Nuisance    (S  84*)  — Public    Nuisance  — 

RxUEDTEfi 

The  Health  Act  (2  Gen.  St  1895,  p.  1637) 
i  28,  provides  that  any  local  board  of  healtli, 
instead  of  summarily  abating  a  nuisance  has- 
ardoua  to  the  public  health,  may  file  a  bill  in 
chancery  in  the  name  of  the  state  for  an  injunc- 
tion to  prohibit  its  continuance,  and  that  such 
action  snail  proceed  according  to  the  practice 
in  such  cases  on  the  relation  of  individuals,  and 
emergency  cases  shall  have  precedence  over 
other  litigation,  and  may.  be  heard  on  final  hear- 
ing within  such  time  as  a  chancellor  directs. 
Beld,  that  the  statute  only  contemplated  the 
granting  of  an  injunction  on  final  hearing,  and 
a  preliminary  injunction  should  not  be  granted, 
especially  where  defendant's  affidavits  made  a 
substantial  question  as  to  the  existence  of  a 
nuisance  dangerous  to  the  public  health  at  the 
time  of  the  hearing  of  the  motion  for  a  prelimi- 
nary injunction. 

[Eld.  Note.— For  other  cases,  see  Nnisance, 
Dec.  EHg.  i  84.*] 

Application  for  a  preliminary  Injonctlon 
by  the  State,  on  the  relation  of  the  Board  of 
Health  of  Pompton  Lakes,  against  the  E.  I. 
Du  Pont  de  Nemours  Powder  Company. 
Application  denied. 

Allan  C.  Rowe,  for  complainant.  F.  J. 
Fanlks,  J.  P.  Laffey,  and  Lindabury,  D^ae 
ft  Faulks,  for  defendant 


KMERY,  v.  C.  The  bUl  in  this  case  is  filed 
by  a  local  board  of  health  under  the  health 
acts  to  enjoin  the  continuance  of  a  nuisance 
hazardous  to  the  public  health,  alleged  to  be 
created  by  the  defendant's  operation  of  its 
fulminate,  of  mercury  plant,  spreading  nox- 
ious fumes  and  vapors  in  the  borough.  On 
the  bill  and  ex  parte  afiSdavlts  filed  by  com- 
plainant, answer,  and  affidavits  by  defend- 
ant, and  affidavits  in  reply,  application  Is 
now  made  for  a  preliminary  injunction. 

The  affidavits  filed  in  support  of  defend- 
ant's answer  show  a  fairly  disputed  question 
of  fact  as  to  the  existence  at  the  time  of  the 
filing  of  the  bill  of  a  nuisance  hazardous  to 
the  public  health,  and  the  question  of  nui- 
sance or  no  nuisance  should  not  be  deter- 
mined upon  ex  parte  affidavits,  and  pending 
the  hearing,  even  if  the  case  in  this  respect 
was  one  to  be  governed  by  the  usual  prac- 
tice of  the  court  in  reference  to  the  granting 
of  preliminary  Injunctions  in  cases  of  nui- 
sance to  Individuals. 

[1]  Preliminary  Injunctions  are  ordinarily 
granted  for  the  necessary  protection  of  prop- 
erty and  rights  to  or  connected  with  prop- 
erty pending  the  final  hearing,  and  for  the 
purpose  of  preserving  the  status  quo.  In  or- 
der that  a  decree  on  final  hearing  may  be  ef- 
fective. Kerr,  Injunctions,  338,  340.  In  At- 
torney General  v.  United,  etc..  Telegraph  Co., 
31  L.  J.  Ch.  329  (1862),  which  was  an  Informa- 
tion and  bill  to  enjoin  a  public  nuisance, 
Romllly,  M.  R.,  said  (page  331),  that  whatever 
the  court  might  do  on  final  hearing,  it  Inter- 
fered by  interlocutory  injunction  only  to  pro- 
tect property. 

[2]  Where,  on  the  application  for  prelim- 
inary injunction,  the  property  right  sought 
to  be  protected  is  not  subject  to  dispute,  and 
satisfactory  proofs  of  specific  Instances  of 
violation  are  made  by  the  affidavits,  a  pre- 
liminary injunction  restraining  defendant 
from  committing  the  alleged  nnisance  pend- 
ing the  hearing  is  sometimes  granted  for  the 
purpose  of  protecting  complainant's  enjoy- 
ment of  his  property  pendhig  suit,  and  this 
is  granted  even  though  the  defendant's  an- 
swer and  affidavits  question  or  deny  the  com- 
mission of  the  nuisance.  But,  unless  the  case 
of  nuisance  to  individuals  is  one  which  comes 
within  the  rule  of  protection  against  what  is 
considered  Irreparable  injury,  the  restraint 
of  the  private  nuisance  by  injunction,  where 
the  fact  of  nuisance  is  fairly  disputed,  is 
generally  withheld  until  final  hearing,  and 
sometimes  until  after  settlonent  of  the  ques- 
tion at  law.  The  present  bill,  however,  is 
not  based  on  the  general  equity  jurisdiction 
of  the  court  for  the  protection  of  any  prop- 
erty or  property  rights,  either  of  the  state 
or  of  the  relators,  and  the  sole  basis  for  the 
present  application  to  the  court  is  the  statu- 
tory right  given  to  the  relators  by  the  health 
act  The  local  boards  of  health  (section  13, 
2  Got.  St  1895,  p.  1637)  are  to  examhie  into 
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all  Bnlsances,  foni  or  nozloiu  odors,  gases 
or  vapors,  and  all  causes  of  disease  which 
may  be  known  to  them  or  brought  to  tbelr 
attention,  which  in  their  opinion  are  Injuri- 
ous to  the  health  of  the  inhabitants  within 
their  reepectlre  Jurisdictions,  and  to  cause 
tbem  to  be  removed  and  abated.  By  section 
14  of  the  act  the  local  board,  If  they  find 
such  nuisances  to  exist,  may  order  the  owner 
to  remove  or  almte  them,  and  on  his  failure 
to  comply  with  the  order  the  board  is  di- 
rected "to  proceed  to  abate  such  nuisance 
and  remove  the  cause  of  such  foul  and  nox- 
ious odors,,  gases  or  vapors,  or  other  thing 
detrimental  to  the  public  health."  This 
abatement  by  the  board  (section  27)  may  be 
In  a  summary  way  by  written  directions  to 
its  Inspector  who  is  to  proceed  according  to 
the  direction.  Such  summary  abatement  by 
the  board,  however,  leaves  the  board  and  Its 
officers  subject  to  an  action,  If  it  Is  shown 
that  the  nuisance  did  not  exist  and  was  not 
hazardous  to  public  health,  and  that  the 
board  acted  without  reasonable  and  probable 
cause  to  I>elieve  that  the  nuisance  did  exist 

Section  28  provides  that  "any  such  local 
board  of  health  Instead  of  proceeding  in  a 
summary  way  to  al>ate  a  nuisance  hazardous 
to  the. public  health,  may  file  a  bill  In  the 
Court  of  Chancery,  in  the  name  of  the.  state, 
on  the  relation  of  such  board  of  health,  for 
an  injunction  to  prohibit  the  continuance  of 
such  nuisance,  and  such  actions  shall  proceed 
In  the  Court  of  Chancery  according  to  the 
rales  and  practice  In  such  cases  on  the  rela- 
tion of  Individuals,  and  cases  of  emergency 
shall  have  precedence  over  other  litigation 
pending  at  the  time  in  the  Court  of  Chancery 
and  may  be  heard  on  final  hearing  within 
such  time  and  on  such  notice  as  the  Chan> 
cellor  shall  direct"  This  section  of  the  act 
of  1887  Is  the  tenth  section  of  the  act  of 
Uardi  22, 1683  (P.  L,  p.  119),  etc  The  board 
of  health  have  declared  tlie  fulminate  of 
mercury  plant  as  operated  by  the  defendant 
to  be  a  nuisance,  but  have  not  taken  summary 
proceedings  to  abate  it;  and  have  directed 
the  filing  of  the  bill  to  abate  it 

[3]  Before  the  passage  of  these  acts,  the 
Jurisdiction  of  the  Court  of  Chancery  of  New 
Jersey  over  nuisances  of  this  character  was 
exercised  for  the  protection  of  the  enjoyment 
of  property. 

[4]  The  usual  remedy  for  a  public  nuisance 
was  by  indictment,  where  .the  fact  of  riul- 
sance,  when  disputed,  was  established  by  a 
Jury,  and  there  was  a  Judgment  before  the 
abatement  o    tbe  nuisance. 

(II  The  Attorney  General,  as  representing 
the  public,  may  have  the  right  to  file  a  bill 
or  Information  to  enjoin  a  public  nuisance  of 
the  character  alleged  (Hutchinson  v.  Board 
of  Health,  39  N.  3.  Eq.  669,  573  [Err.  &  App. 
1885]  Magle,  J.),  and  such  proceeding  for  In- 
junction might  better  work  out  the  public 


right  In  cases  where,  as  In  (be  present  case, 
tbe  nuisance  alleged.  If  It  exists,  arises  from 
the  method  of  use  of  defendant's  property, 
and  control  of  the  method  of  use,  rather  than 
the  destruction  or  removal  of  the  property 
used,  is  the  object  finally  sought 

IB]  We  have,  however,  in  New  Jersey,  so 
far  as  I  have  been  able  to  find,  no  precedents 
for  such  bill  or  information  by  the  Attorney 
Ueneral  to  enjoin  nuisances  of  this  character 
alleged  to  be  public  nuisances,  and,  independ- 
ent of  special  statutory  Jurisdiction,  the  gai- 
eral  rule  is  settled  that,  where  tbe  grievance 
is  subject  to  indictment,  equity  Interferes 
with  great  reluctance,  even  though  its  inter- 
vention be  sought  by  tbe  Attorney  Gleneral. 
Township  of  Raritan  v.  Port  Reading  R.  R. 
Co.,  49  N.  J.  Eq.  11,  and  cases  dted  page  16, 
23  Atl.  127  (McGllI,  Ch.,  1891). 

[7]  The  health  acts  expressly  confer  the 
Jurisdiction  for  Injunction,  and  provide  for 
expediting  the  final  hearing  where  the  emer- 
gency demands  it  But  under  these  acts  the 
nuisance  must  be  a  nuisance  hazardous  to  the 
public  health,  and  a  nuisance,  such  as  would 
subject  the  defendant  to  Indictment  State 
ex  rel.  Board  of  Hackensack  v.  Chosen  Free- 
holders of  Bergen  County,  46  N.  J.  Eq.  173, 
177,  18  Ati.  465  (Pitney,  V.  Ch.,  1889),  affirmed 
on  appeal  for  reasons  stated  48  N.  X  Eq. 
294,  22  Atl.  203. 

[8]  The  injunction  contemplated  by  the 
twenty-el^th  section  was  In  my  Judgment 
the  injunction  to  be  granted  on  the  final 
hearing,  and  It  may  fairly  b«  questioned 
whether  on  a  bUl  of  this  kind  there  Is  any 
right  to  grant  a  preliminary  injunction,  if 
the  existence  of  the  public  nuisance  Is  fairly 
disputed.  In  every  case  to  which  I  have  been 
referred  the  Jurisdiction  for  injimctlon  under 
these  acts  was  exercised  only  after  final  bear- 
ing. Bntterfoss  v.  State  (1686,  Err.  &  App.)  40 
N.  J.  Eq.  325;  State  ex  rel.  Board  of  Health  v. 
Neldt  19  AtL  318;  State  ex  reL  Board  of 
Health  v.  Lederer,  52  N.  J.  Eq.  676,  29  AtL  444 
(1894,  Bird,  V.  Ch.);  Board  of  Health  v. 
Hutchinson,  39  N.  J.  Eq.  218  (Bird,  V.  Ch, 
1885),  affirmed  on  appeal  39  N.  J.  Eq.  569.  In  a 
somewhat  similar  proceeding  under  another 
statute  providing  for  bills  on  the  relation  of 
a  local  board  of  health  to  prevent  the  pollu- 
tion of  streams  by  the  use  of  structures  dis- 
charging sewage,  I  concluded  that  there  was 
no  such  right  on  preliminary  injunction  to 
remove  the  structure,  and  denied  the  applica- 
tion. Board  of  Health  v.  Summit  (N.  J.  Ch. 
1903)  56  Atl.  125.  In  the  present  case  the 
affidavits  presented  by  the  defendants  show 
such  a  snbstantial  question  as  to  the  exist- 
ence of  a  nuisance  dangerous  to  the  public 
health  at  the  time  of  the  filing  of  the  bUl. 
and  at  the  time  of  hearing  on  the  motion, 
that  even  if  the  right  exists  under  the  stat- 
ute, it  should  not  be  exercised.  The  applica- 
tion will  therefore  be  denied,  the  costs  to 
abide  the  event  of  the  suit 
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FREEMAN  t.  WILMINGTON  &  PHILA- 
DELPHIA TRACTION  CO. 

(Superior  Oonrt  of  Delaware.    New  Castle. 
May  24,  1911.) 

1.  Negligence  (|  l*)^DEFiNiTioir. 

Kecligence  is  the  want  of  such  care  as  a 
reasonably  prudent  and  careful  person  would 
use  under  similar  circumstances, 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  1 ;  Dec  Dig.  8  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763 ;    vol.  8,  pp.  7729-7731.] 

2.  CaBBIEKH    (i    320»)  — PA88«1IGKB8  — Neoli- 

GENCE— JcRT  Question. 

Where  the  evidence  conflicts  on  the  ques- 
tion of  negligence  in  a  street  car  passenger's  ac- 
tion for  negligence,  whether  defendant  s  negli- 
gence caused  the  accident  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1248;  Dec  Dig.  i  320.*] 

S.  Cabbibbs  (I  305*>— Pabsbngebs—Injtjbies 

— Negligence. 

To  entitle  a  street  ear  passenger  to  recover 
for  injuries  in  alighting,  it  uiust  -appear  that 
defendant's  negligence  caused  the  injury, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1243 ;  Dec  Dig.  §  305.*] 

4.  CABRIERS  a  316*)— PasSENGEBS— PSBBONAL 

IHJUBIES— AcnoNa— Pkoof. 

To  entitle  a  street  car  passenger  to  recover 
for  injuries  in  alighting,  it  must  appear  that 
the  negligence  proved  was  that  alleged  in  the 
declaration. 

[E^  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  {$  1281,  1282;  Dec  Dig.  S  ?15.»1 

5.  Keglioence  (I  121*)— BuBDEN  or  Pboof. 

The  burden  of.  proving  negligence  is  on 
plaintiff  in  a  personal  injury  action. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  217,  224;   Dec  Dig.  |  121.*] 

6.  Cabriebs  ($3  316,  344*)— PasseJ»oeb8— In- 

JT7BIE9— PSESOMPTIOW  01'  NEOLIG^NCB. 

No  presumption  of  negligence,  either  bjr  a 
passenger  or  carrier,  arises  from  the  mere  fact 
of  injury  to  a  street  car  passenger  while  alight- 
ing ;  the  burden  of  proving  negligenc.e  t>eing  on 
the  party  asserting  it. 

[Ed.  Note.— For  other  cases,  see  OsrMers, 
Cent.  Dig.  iS  1283,  1399;  Dec  Dig.  H  316, 
344.*] 

7.  Negligence  ({  97*)— Contkibotobt  Nbq- 
ugence — cohfabativk  nsglioence. 

If  a  street  car  passenger  was  negligent,  and 
scch  negligence  contributed  to  bis  Injaries,  he 
cannot  recover;  the  law  not  attempting  to  ap- 
portion the  negligence  of  the  parties, 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  $  162;  Dec  Dig.  {  97.*] 

8.  Negligence  (j  80*)— Contbibctobt  Neg- 
ligence. 

If  the  negligence  of  each  party  operates  at 
Ae  time  of  an  accident  to  contribute  to  the  in- 
jury, no  recovery  can  be  had, 

[!3d.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  JJ  84,  85;    Dec  Dig.  |  80.*] 

0.  Cabbiers  a  303*)  —  Passenoebs  —  Negu- 

OXNCE— INJVBIBS  IN  ALIGHTING. 

A  Street  car  cgmpany  must  stop  its  cars  a 
reasonable  time  for  passengers  to  alight  at  its 
usual  stopping  places ;  failure  to  do  so  being 
negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1228% ;  Dec.  Dig.  f  303.*] 


10.  Cabbiebs  ({  280*)— Passenqebs— Cabe  Be- 

QUIBED. 

While  a  common  carrier  is  liable  for  injnrj 
to  passengers  only  where  it  is  negligent,  it  mnst 
use  the  greatest  care,  diligence,  and  skill  reason- 
ably possible  to  prevent  injuring  passengers  in 
the  manngement  of  the  means  of  conveyance. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  g  1085 ;   Dec.  Dig.  §  280.*] 

11.  Cabriebs  (§  333*)— Pasbengebs— Aligbt- 
INO— Cabb  Rbquibed. 

A  passenger  may  leave  bis  seat  and  prepare 
to  alight  after  giving  notice  of  bis  intention  to 
do  so,  provided  ne  uses  due  prudence  and  avails 
himself  of  his  knowledge  as  to  the  operation  of 
the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1386;    Dec.  Dig.  §  333.*] 

12.  Evidence  (S  598*)— Pbeponderance. 
The  preponderance  of  the  evidence  depends 

upon  the  weight  of  the  testimony,  and  not  neces- 
sarily upon  the  number  of  witnesses, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2450-2452 ;    Dec.  Dig.  §  598.*] 

18.  BviDENOB  a  598*)— Weighing  Comfuct- 

ING  Evidence. 

Where  the  evidence  conflicts,  the  jnry  must 
reconcile  it.  if  possible,  and,  if  not,  must  find  in 
favor  of  tbe  side  upon  which  the  evidence  rea- 
sonably preponderates. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2450-2452;    Dec  Dig,  <  598.*] 

14.  Evidence  (S  588*)— Cbedibilitt  of  Wit- 
nesses. 

In  determining  the  weight  of  testimony  and 
the  credibility  of  witnesses,  the  jnry  must  con- 
sider the  apparent  fairness  or  bias  of  the  wit- 
nesses, tbe  opiiortunities  to  know  the  facts  tes- 
tified to,  the  recollection  of  the  circnrastances  in 
connection  therewith,  and  all  other  circum- 
stances going  to  the  accuracy  of  their  testimony. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  2437;  Dec.  Dig.  8  588.*] 

16.  Cabbiebs    (S   303*)— Passengers— Negli- 
gence. 

If  a  street  car  passenger,  while  preparing 
to  alight,  was  thrown  to  the  groand  by  the  sud- 
den starting  of  tbe  car  after  it  had  been  slowed 
for  him  to  alight,  he  could  recover  for  resulting 
injuries,  providing  he  was  not  hiinself  negligent. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent;  Dig.  §  1228% ;  Dec  Dig,  |  303.!»] 
16.  Damages  (§  80*)  —  Pebsoral  iNJinmts  — 
Elements, 

A  street  car  passenger,  injured  in  alighting 
by  the  carrier's  negligence,  would  be  entitled  to 
recover  such  an  amount  as  would  reasonably 
compensate  him  for  the  injuries  sustained,  in- 
cluding his  pain  and  safferine,  for  any  past  or 
future  disability  resulting  therefrom,  and  for 
necessary  medical  expenses  for  which  he  had  in- 
curred liability. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  222;   Dec  Dig.  {  30.*] 

Action  by  Mark  Freeman  against  the  Wil- 
mington &  Philadelphia  Traction  Company. 
Verdict  for  plaintiff. 

Action  on  the  case  (No.  137,  September 
term,  1910),  to  recover  damages  for  personal 
injuiies  alleged  to  have  been  received  by  the 
plaintiff  on  September  6,  1910,  while  a  pas- 
senger on  a  car  of  the  defendant,  by  being 
thrown  from  the  car  on  the  street  bed  on 
Vandever  avenue,  near  Carter  street,  In  the 
dty  of  Wilmington,  through  the  sudden  Jerk- 
ing or  starting  up  of  the  car  after  the  same 
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had  been  slowed  down  at  or  near  said  street 
corner. 

See  facts  In  charge  of  court 

Argued  before  BOYCE  and  WOOLLBY,  JJ. 

J.  Harvey  Whlteman,  for  plaintiff.  An- 
drew C.  Gray  and  Walter  H.  Hayes,  for  de- 
fendant 

WOOLLBT,  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury:  This  is  an  action  Instituted 
by  the  plaintiff  to  recover  damages  for  per- 
sonal injuries  which  it  is  alleged  were  occa- 
sioned by  the  negligence  of  the  defendant 
company.  The  plaintiff  contends,  in  sub- 
stance, that  on  the  6tb  day  of  September, 
1910,  he  was  a  passenger  on  one  of  the  cars 
which  the  defendant  admits  it  owned  and 
operated  within  the  city  of  Wilmington;  that 
the  destination  of  the  plaintiff  was  Vandever 
avenue  and  Carter  street,  and  that  when  ap- 
proaching his  destination  be  told  the  con- 
ductor to  let  him  off  at  that  point;  that  when 
the  car  was  proceeding  along  Vandever  ave- 
nue In  a  westerly  direction  and  coming  near 
Carter  street,  it  slackened  Its  speed  as  If  to 
stop  in  pursuance  with  bis  request;  that  as 
the  speed  of  the  car  was  being  diminished,  he 
rose  from  his  seat  and  went  to  the  side  of  the 
car,  which  was  an  open  summer  car,  and 
stuped  down  on  the  running  board,  prepara- 
tory to  alighting ;  that  while  in  this  position, 
in  the  exercise  of  a  care  and  caution  com- 
mensurate with  the  situation  and  its  risks, 
the  car  was  caused  suddenly  to  start  for- 
ward with  an  accelerated  speed  and  jerk, 
whereby  he  was  thrown  to  the  ground  and 
sustained  the  Injuries  of  which  he  complains. 
He  further  claims  that,  being  a  passenger  and 
having  paid  his  fare,  the  defendant  company 
owed  him  the  duty  to  stop  its  car  at  the  place 
designated  by  him  to  the  conductor  and  In 
bringing  its  car  to  a  stop,  it  owed  the  fur- 
ther duty  to  so  operate  it  that  he  might  be 
carried  and  permitted  to  alight  in  safety. 

The  defendant  contends  that  the  plaintiff, 
while  on  its  car  at  the  time  and  upon  the 
route  stated  by  the  plaintiff,  gave  no  indica- 
tion to  the  conductor  that  his  destination  was 
Vandever  avenue  and  Carter  street,  but,  on 
the  contrary,  requested  that  the  conductor 
stop  the  car  and  let  him  off  at  La  Motte 
street,  which  Is  the  street  next  to  and  west 
'  of  Carter  street,  and  tliat  as  a  consequence, 
when  Carter  street  was  reached,  the  car  was 
not  stopped  nor  its  speed  slackened  for  the 
purpose  of  stopping;  that  the  plaintiff  was 
sitting  on  the  seat  on  the  rear  platform  of 
the  car,  and  when  Carter  street  was  reached, 
got  up,  and  without  signal  or  other  evidence 
of  his  intention,  and  without  the  knowledge 
of  the  conductor,  backed  off  the  car  and  fell 
to  the  ground  and  thereby  himself  caused  the 
injuries  of  which  he  complains  against  the 
defendant,  and  that  tbe  fall  of  the  plaintiff 
was  not  caused  either  by  a  Jerk  or  increased 
speed  of  the  car. 

The  defendant  further  claims  that  it  owed 
tbe  plaintiff  no  duty  to  stop  the  car  or  de- 


crease its  speed  at  any  street  other  than  the 
one  at  which  the  plaintiff  had  indicated  his 
intention  to  alight,  and  therefore  was  not 
negligent  In  passing  Carter  street  without 
stopping. 

[1-6]  The  basis  and  gist  of  this  action  is 
the  negligence  of  the  defendant  Negligence' 
has  often  been  defined-  by  this  court  to  be 
the  want  of  ordinary  care;  that  la,  the  want 
of  such  care  as  a  reasonably  prudent  and 
careful  man  would  use  under  similar  cir- 
cumstances. It  is  for  the  Jury  to  determine 
from  the  evidence  whether  there  was  any 
negligence  that  caused  the  accident,  and  if 
there  was,  whether  it  was  the  negligence  of 
the  defendant  To  entiUe  the  plaintiff  to 
recover  it  must  have  been  shown  to  the  sat- 
isfaction of  the  Jury,  by  a  preponderance 
of  the  evidence,  that  the  negligence  which 
caused  the  Injuries  complained  of.  If  any 
there  was,  was  the  negligence  of  the  de- 
fendant company;  and  the  Jury  must  further 
be  satisfied  that  such  negligence  of  the  de- 
fendant was  the  negligence  described  in  the 
plaintifTs  declaration,  viz.,  the  sadden  start- 
ing up  of  the  car  while  the  plaintiff  was  in 
the  act  of  ali^ting  therefrom,  finch  negli- 
gence Is  not  to  be  presumed,  but  must  be 
proved,  and  the  burden  of  proof  is  upon  tbe 
plaintiff. 

[6]  If  tbe  defendant  was  guilty  of  no  n^- 
ligence  tbe  plaintiff  cannot  recover,  no  mat- 
ter what  injuries  the  plaintiff  may  have  re- 
ceived, or  what  caused  them.  No  presump- 
tion of  negligence,  either  on  the  part  of  the 
plaintiff  or  defendant,  arises  from  the  mere 
fact  that  tbe  plaintiff  was  Injured  while 
alighting  from  the  defendant's  car.  Tbe 
burden  of  proving  negligence  of  eith^  par- 
ty Is  upon  the  one  asserting  It 

[7]  If  it  shall  appear  to  the  satisfaction  of 
tbe  Jury  that  the  plaintiff  was  negligent  him- 
self, and  that  such  negligence  contributed  to 
or  entered  Into  the  accident  and  was  oper- 
ating at  that  time,  then  the  plaintiff  cannot 
recover.  In  such  case  the  plaintiff  would  be 
guilty  of  contributory  negligence,  and  where 
there  Is  contributory  negligence  tbe  law  will 
not  attempt  to  measure  tbe  proportion  of 
blame  or  negligence  to  be  attntmted  to  either 
IMirty. 

[8] -Where  there  Is  mutual  negligence,  that 
is,  where  the  negligence  of  each  party  is 
operative  at  the  time  of  the  accident  no  ac- 
tion can  be  sustained. 

It  is  admitted  by  the  defendant  that  the 
plaintiff  was,  at  the  time  of  the  accident  a 
passenger  on  its  car,  and  it  is  therefore  nec- 
essary for  the  court  to  explain  to  you  tbe 
respective  duties  of  the  company  and  the 
passenger. 

[9]  A  street  railway  company,  in  letting 
Its  passengers  on  and  off  its  cars,  is  bound  to 
stop  Its  cars  and  wait  a  reasonable  time  for 
the  passengers  to  get  on  or  off  at  its  usual 
stopping  places,  and  a  failure  to  do  so  would 
be  negligence  on  its  part.  It  is  also  its  duty 
to  exercise  all  reasonable  care  to  secure  the 
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safety  of  the  paesengers.  What  would  be 
such  reasouable  time  and  ca,re  would  depend 
of  course  upon  the  conditions  and  circum- 
stances of  the  particular  case.  Benson  t.  W. 
C.  Ry.  Co.,  1  Boyce,  202,  75  AO.  793. 

[in  A  common  carrier  of  passengers  Is  lia- 
ble for  injuries  to  the  latter  only  in  case  of 
its  negligence.  But  the  law  in  its  beneficence 
will  not  allow  any  trifling  with  the  lives  or 
personal  safety  of  human  beings,  and  there- 
fore exacts  great  care,  diligence  and  skill 
from  those  to  whose  charge  as  common  car- 
riers they  are  committed;  common  carriers 
of  passengers  are  responsible  for  any  negli- 
gence resulting  in  injury  to  them,  and  are 
required  in  the  preparation,  conduct  and 
management  of  their  means  of  conveyance, 
to  exercise  every  degree  of  care,  diligence  and 
skill,  which  a  reasonable  man  would  use  un- 
der such  circumstances.  This  obligation  is 
Imposed  on  them  as  a  public  duty,  and  by 
their  contract,  to  carry  safely,  as  far  as  hu- 
man care  and  foresight  will  reasonably  ad- 
mit 

[11]  A  passenger  has  a  right  to  leave  his 
seat  and  prepare  to  leave  the  car  after  he 
has  given  notice  of  his  intention  so  to  do, 
which  right  is  coupled  with  his  duty  to  act 
with  prudence,  and  to  use  the  means  provid- 
ed for  his  safe  exit  with  reasonable  circum- 
spection and  care;  and  if  bis  negligent  act 
contributes  to  bring  alx)ut  the  Injiury  com- 
plained of,  he  cannot  recover.  It  is  the  duty 
of  the  passenger  to  exercise  reasonable  care 
in  preparing  to  alight  from  a  car.  A  pas- 
senger familiar  with  the  railway  at  the  place 
of  the  accident,  and  the  operation  of  the  cars 
there,  is  bound  to  avail  himself  of  such 
knowledge. 

[12]  The  plaintiff  in  his  declaration  has  al- 
leged as  the  negligence  of  the  defendant  com- 
pany upon  which  he  bases  his  action  and  re- 
lies for  recovery,  that  the  company  suddenly 
started  up  the  car  when  he  was  preparing  to 
alight,  to  do  which  be  alleges  that  he  arose 
from  his  seat  and  stepped  upon  the  running 
board  of  the  car.  In  order  for  him  to  re- 
cover, therefore,  he  must  have  satisfied  you 
by  the  preponderance  of  the  evidence  that 
his  injuries  were  caused  by  such  sudden 
starting  op  of  the  car  when  he  was  prepar- 
ing to  alight  therefrom.  The  preponderance 
of  evidence  depends  not  necessarily  upon  the 
number  of  witnesses  but  upon  the  weight  of 
the  testimony. 

[13,  14]  Where  there  is  a  conflict  of  evi- 
dence, as  there  is  in  this  case,  it  is  the  duty 
of  the  jury  to  reconcile  it  if  you  can,  but  if 
you  cannot  do  so  then  it  becomes  your  duty 
to  render  your  verdict  in  favor  of  that  side 
uiion  wliich  the  evidoice  reasonably  and 
clearly  preponderates.  In  determinLng  the 
weight  of  the  testimony  and  the  credibility 
of  the  witnesses  yon  may  consider  the  appar- 
ent fairness,  interest  or  bias  of  the  witness- 


es, their  opportunity  to  see  and  know  of  the 
accident,  their  recollection  of  the  circum- 
stances connected  therewith,  and  any  and 
all  other  facts  and  circumstances  that  go  to 
test  the  accuracy  of  their  testimony. 

[IS,  16]  If  you  are  satisfied  from  the  evi- 
dence that  the  plaintiff,  whUe  in  the  act  of 
preparing  to  alight  from  the  car,  was  hurled 
or  thrown  to  the  ground  and  Injured  by  the 
sudden  starting  of  the  car  as  he  has  alleged 
in  his  declaration;  and  are  also  satisfied 
that  the  plaintiff  himself  was  not  at  the  time 
guilty  of  negligence  that  contributed  proxi- 
mately to  the  accident,  your  verdict  should 
be  In  favor  of  the  plaintiff,  and  for  such  an 
amount  as  would  reasonably  compensate  him 
for  the  injuries  he  has  sustained,  including 
therein  his  pain  and  suffering,  for  any  dis- 
ability in  the  past  or  future  that  has  result- 
ed from  his  Injuries,  and  also  for  any  neces- 
sary ezpeiditure  or  charge  Incurred  by  the 
plaintiff,  and  for  which  he  made  himself  lia- 
ble, for  medicine  or  medical  attendance  re- 
quired on  account  of  the  injuries  received  in 
the  acddait 

If  yon  are  not  satisfied  that  the  injuries 
to  the  plaintiff  were  caused  by  the  sadden 
starting  of  the  car  while  he  was  in  the  act 
of  preparing  to  alight  therefrom,  as  alleged 
by  him  in  his  declaration,  or  if  yon  should 
believe  tliat  they  were  caused  by  his  own 
negligence  and  careless  manner  la  getting  off 
the  car,  your  verdict  should  be  ia  favor  of 
the  defendant 

Verdict  for  plaintiff  for  $600. 


(S  Boyo*.  100) 
KTATE  V.  OUBBERIjT. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.     May  4,  19H.) 

1.  Malictous  Mischief  (|  !♦)— Dminition. 

To  constitute  malicious  mischief  there  must 
exist  malice,  which  inspires  the  mischief  result- 
ing in  damage  or  tending  to  breach  the  peace. 

[EJd.  Note. — For  other  cases,  see  Malicious 
Mischief,  Cent  Dig.  U  IS;  Dec  Dig.  i  L* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  5.  p.  430&.] 

2.  Malicious  Mischief  ({  0*)— Pbosecutioh 

— SUFFICIENCT  OF  EVIDEWCB— MaLICTE. 

Evidence  in  a  prosecution  for  malidoos 
mischief  held  not  to  show  malice  by  accused. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischief  Cent.  Dig.  {  15;   Dec.  Dig.  §  i>.»J 

Robert  H.  Oubl>erly  was  indicted  for  mall- 
dous  mischief.    Verdict  of  not  guilty. 

At  the  trial  the  state  proved  that  the  pros- 
ecuting witness,  Margaret  Chappelle,  having 
previously  had  trouble  with  the  defendant, 
left  her  home  on,  Market  street,  in  the  city  of 
Wilmington,  Del.,  leaving  in  the  back  yard 
of  the  house  in  which  she  and  Cubberly,  the 
defendant,  separately  lived  as  tenants,  a  cup- 
board of  small  intrinsic  value,  which  she 
prized  highly  as  a  family  heirloom,  and  that 
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while  sbe  fras  away  the  defendant  hired  a 
colored  man  to  clean  out  the  back  yard  and 
told  him  that  by  way  of  compensation  for  his 
work  he  could  break  up  the  box  inclosing  the 
cupboard  and  take  the  same  for  firewood, 
which  he  did,  including  the  cupl)oard. 

At  the  completion  of  the  state's  testimony, 
Mr.  Rodney,  counsel  for  defendant,  moved 
tliat  the  Jury  be  instructed  to  return  a  ver- 
dict of  not  guilty  on  the  ground  that  the 
testimony  as  produced  by  the  state  failed  in 
several  ways  to  support  an  indictment  for 
malicious  mischief,  namely: 

(1)  That  the  element  of  secrecy  was  not 
proven,  the  offense  not  having  been  alleged 
in  the  Indictment  or  proven  to  have  occurred 
in  the  nighttime. 

(2)  That  the  state  had  failed  to  sufficiently 
prove  the  element  of  malice. 

As  to  the  first  ground,  the  state  contended 
that  it  had  already  been  decided  in  this  state 
that  it  was  not  necessary  in  an  indictment 
for  nulidous  mischief  to  allege  that  the 
ofFense  was  committed  in  the  nighttime,  cit- 
ing State  V.  Little  and  McCallister,  7  Penne- 
will,  217,  76  Atl.  226,  in  which  case  a  demur- 
rer to  the  indictment  on  the  groimd  that  It 
failed  to  allege  the  comiitisslon  of  the  of- 
fense in  the  nighttime  was  overruled;  and, 
furthermore,  that  the  evidence  showed  this 
particular  offense  to  have  beai  committed 
Willie'  the  prosecuting  wltoess  was  away 
from  home.  As  to  the  second  ground,  the 
state  contended  there  was  evidence  that  the 
prosecuting  witness  had  previously  had  trou- 
ble with  the  defendant,  being  by  hhn  forced 
out  of  a  house  as  a  tenant,  and  that  after 
the  commission  of  this  offense,  when  the 
prosecuting  witness  met  the  defendant  and 
asked  for  an  explanation,  the  defendant 
"merely  grunted  and  passed  on  without  re- 
sponding." Upon  this  testimony  the  state 
relied  for  evldepce  of  malice. 

Argued  before  BO  YOB  and  WOOLLBY,JJ. 

Bttgoie  Hardesty,  for  the  State.  Rldiard 
S.  Rodney,  for  defendant. ' 

WOOLLEY,  J.  (charging  the  Jury).  [1] 
Gentlemen  of  the  Jury:  The  ofFense  for 
which  this  defendant  is  indicted  is  not  a 
statutory  offense  In  this  state,  but  It  is  an 
offense  that  had  its  origin  at  common  law. 
It  possesses  several  elements  which  must  be 
proven  to  secure  a  conviction,  the  principal 
one  being  the  element  of  malice.  In  every 
trespass  that  amounts  to  malicious  mischief, 
there  must  be  malice  of  a  certain  character, 
that  is,  a  certain  malignity,  which,  when  it 
inspires  mischief,  results  in  damage  to  the 
community  or  tends  to  a  breach  of  the  peace. 

[2]  We  are  convinced,  from  the  testimony 
produced  by  the  state,  that  this  is '  not  a 
case  of  malicious  mischief;  that  at  most  it  Is 
a  case  of  private  trespass,  for  which  the 
prosecutrix  has  her  remedy  against  the  de- 
fendant in  a   civil  action.     Therefore   we 


think  that  the  defendant  should  not  be  called 
upon  to  defend  In  a  matter  in  which  the  state 
has  not  proven  the  elemrata  of  the  crime 
charged  against  him.  We  therefore  direct 
you  and  bind  you  to  return  a  verdict  of  not 
gniliy. 

Verdict,  not  guilty. 

(S  Bojree,  101) 

STATE  V.  WILLIAMS. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
New  Castle.    May  15,  1911.) 

1.  Witnesses  (|  3S8*>— Contbadiction— Lat- 
iwo  Gbound  fob  Contradiction. 

In  a  prosecntion  for  rape,  a  qucftlon  asked 

Erosecutrix  for  purpose  of  contradiction,  if  she 
ad  EMud  to  P.,  two  or  three  days  after  tbe 
occurrence,  and  after  It  bad  been  published  ia 
the  paper,  when  he  asked  &er  if  she  was  the 
one  whose  name  had  been  published  as  bein; 
out  in  the  park,  that  she  was  out  there  and 
was  glad  somebody  came  along,  was  InsufiScient, 
as  the  circumstances  as  to  timp,  place,  and  per- 
sons present  were  not  sufficiently  embodied  to 
lay  ground  for  contradiction. 

[Eid.  Note.— For '  other  cases,  see  Witaesses, 
Cent  Dig.  {  1242 ;   Dec.  Dig.  |  388.*] 

2.  Cbiminal    Law    (|  683*)  —  Objbctions— 
Waiveb. 

'  In  a  trial  for  rape,  the  tkilure  of  the  state 
to  object  to  a  question  to  the  prosecuting  wit- 
ness on  croBS-ezaraination,  as  a  pound  for  con- 
tradiction, because  the  ground  is  not  properly 
laid,  does  not  preclude  It  from  objection  to  the 
same  questioa  when  the  contradicting  witness 
Is  called. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  693.*] 

3.  Rape  (S  !♦)— What  Constitutes. 

Rape  is  the  carnal  knowledge  of  a  woman 
by  force  and  against  her  will. 

[Ed.  Note.— For  other  cases,  see  Rwe,  Cent 
Dig.  §  1 ;   Dec.  Dig.  <  1.* 

Fot  other  definitions,  see  Words  and  Phrases, 
vol  7,  pp.  5919-6925 ;   voL  8,  p.  7778.] 

4.  Rape  (S  6*)— Fobc&— When  Iuflixd. 

Force,  eitiier  actual  or  presumptive,  is  an 
essential  element  of  rape,  and  the  carnal  knowl- 
«dge  must  be  consummated  or  affected  by  force 
end  against  the  will  of  the  prosecutrix,  or  by 
putting  her  In  great  fear  and  terror,  and  if 
had  by  milder  means  it  cannot  constitute  tbe 
crime ;  but,  where  carnal  knowledge  is  had 
i^inst  consent,  the  law  implies  force. 

[£<d.  Note.— For  other  cases,  see  Rape,  CenL 
Dig.  I  6;   Dec.  Dig.  {  e.»] 

6.  Rape  (JS  9*)— Consent. 

Carnal  knowledge,  had  with  consent  or 
silent  submission  of  the  female,  does  not  con- 
stitute rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  8;    Dec.  Dig.  S  9-*l 
e.  Rape  (§  7*)— ^"Cabnai.  Knowledge." 

"Carnal  knowledge"  is  complete,  upon  proof 
of  an   actual   penetration,   without  emission. 

[Bd.  Note.— For  other  cases,  see  Rape,  Cent 
DSg.  I  7;    Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  975,  076.] 

7.  Ckiminal  Law  (5  653*)— Weight  of  Evi- 
dence—In Gknebal.  ■ 

In  a  criminal  case,  where  the  evidence  is 
conflicting,  the  jury  should  reconcile  the  con- 
flict, if  they  can ;  but,  if  they  cannot  do  so, 
they  should  accept  that  testimony  which  they 
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tbink,  under  all  the  facte  and  ciTcam»tances  of 
the  case,  U  most  worthy  of  credit  and  1>elief. 

[Ed.  Note.— For  other  cases,  see  CriminaJ 
Law,  Gent  I>ig.  f  1262;   D«c.  Dig.  i  663.*] 

8.  Rape  (J  42*)— Admisstbilixt  or  BviDKHcat 

— BEP-DTATIOW    OP   ACCfUSED. 

In  a  prosecation  for  rape,  evidence  of  the 
(ood  repatation  of  the  accused  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Sape,  Cent 
Dig.  J  61;   Dec  Dig.  {  42.*] 

9.  Bapk  (f  40*)— Admisbibilitt  or  Etidenoe 
— ^Reputation  op  Prosecxtting  Witness. 

In  a  prosecution  for  rape,  proof  of  the 
reputation  of  the  prosecuting  witness  for  im- 
morality and  nnchastity  is  to  be  considered,  so 
far  as  it  bears  upon-  the  question  of  consent. 

[Ed,  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S§  55-59 ;   Dec.  Dig.  $  40.*] 

10.  Rape  (§  19*)  —  Pmnoipaxs    and   Aoces- 

SOHIES. 

Under  a  statute  (Rev.  Code  1852,  as 
Amended  to  1893,  p.  975,  c.  133,  f  1)  which  pro- 
vides that  every  person  who  shall  abet,  procure, 
command,  or  counsel  any  other  person  to  com- 
mit any  crime,  or  misdemeanor,  snail  be  deemed 
an  accomplice,  and  equally  criminal  as  the  prin- 
cipal offender,  t,  defendant  who  was  present  at 
the  commission  of  a  rape,  and  who  was  at  the 
time  abetting,  procuring,  commanding,  or  coun- 
aelirig  another  person  in  the  commission  of  such 
crime,  is  as  gnilty  as  the  penon  who  actually 
committed  the  crime. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S  22;   Dec.  Dig.  {  19.*] 

11.  Cbiiunai.  Law  ({  308*)— Evidence— Pbk- 
sumption  of  Innocknce. 

Tn  a  criminal  case  the  accused  is  presumed 
to  be  in>nocent  until  his  guilt  is  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  731;   Dec.  Dig.  i  308.*] 

12.  CsiuiNAi.  Law  (S  561*)- Weight  or  Ev- 
idence—''Reasonable  Doubt.  " 

By  "reasonable  doubt"  is  not  meant  a 
THgoe,  speculative^  or  mere  possible  doubt,  tat 
a  real,  substantial  doubt,  that  remains  after  a 
<iareful  consideration  of  all  the  evidence,  and 
such  a  doubt  as  reasonable,  fair-minded,  and 
-conscientious  men  would  entertain  under  all 
the  facts  and  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1267;  Dec  Dig.  %  561.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  5958-6972;  vol.  8,  p.  7779.] 

Bennett  A.  WUliama  was  indicted  for  rape. 
Verdlot,  not  guilty. 

Argued  before  PBNNBWILL,  a  J.,  and 
BOYCE  and  RICE,  JJ. 

Andrew  C.  Gray,  Atty.  Gen.,  and  Joslah  O. 
Wolcott,  Deputy  Atty.  Gen.,  for  the  State.  J. 
Frank  Ball  and  Robert  H.  Richards,  for  de- 
fendant 

At  a  Court  of  Oyer  and  Terminer,  for  New 
Castle  county,  beginning  May  15,  1911,  the 
prisoner  was  placed  upon  trial  upon  an  In- 
-dlctment  charging  that  on  the  night  of  Janu- 
ary 25,  1911,  in  Brandywlne  Park,  be  did 
rape  or  rari^b  one  Laura  CUcbener. 

See  facts  In  charge  of  court 

At  the  trial  the  prosecuting  witness  was 
.asked.   In   cross-examination,   the   following 


question,  laying  tbe  ground  for  contradic- 
tion, which  question  was  not  objected  to  by 
the  state  viz.:  "Did  not  you  say  to  Walter 
PadroskI,  two  or  three  days  after  this  oc- 
currence, and  after  It  had  been  published  In 
the  paper,  when  be  asked  you  If  you  were 
the  one  whose  name  bad  been  published  In 
the  paper  as  being  out  In  tbe  park,  that  you 
were  out  there  with  this  fellow  Johnson,  and 
that  he  was  too  slow  and  you  were  glad  that 
somebody  had  come  along?"  The  witness  de- 
nied having  made  such  a  statement. 

The  defense  subsequently  called  said  Pad- 
roskI as  a  witness,  and  propounded  to  blm 
tbe  substance  of  tbe  above  question  in  order 
to  contradict  tbe  prosecuting  witness. 

Mr.  Gray,  Attorney  General,  objected  to 
tbe  question  bec-ause  the  groimd  for  contra- 
diction had  not  been  properly  laid  In  tbe  orig- 
inal question  put  to  tbe  prosecuting  witness, 
in  tbat  tbe  said  question  did  not  specify  tbe 
place  where  tbe  alleged  conversation  took 
place,  and  tbe  witness  was  entitled  to  have 
the  time,  place,  drcumstanoes,  and  persons 
present,  embodied  in  tbe  question,  so  aa  to 
give  her  notice  and  definitely  direct  ber  at- 
tention to  tbe  particular  conversation  inquir- 
ed about 

Mr.  Richards,  of  counsel  for  defendant,  in 
arguing  In  favor  of  the  admission  of  tbe 
questlra,  cited  State  v.  George  Brown,  6 
Pennewlll,  440,  68  Atl.  328,  where  the  court 
held  that  although  when  a  witness  is  asked 
upon  cross-examination  a  qnestion  for  the 
purpose  of  laying  the  ground  for  contradic- 
tion, counsel  on  the  side  of  tbe  witness  has 
a  right  to  require  that  the  time,  place,  cir- 
cumstances, persons  present,  etc.,  should  be 
given  yet  if  he  fails  to  exercise  tbat  right  lie 
cannot,  when  the  contradicting  witness  is 
called,  object  to  the  question  because  tbe 
ground  had  not  been  properly  laid,  but  bas 
waived  bis  right  to  object. 

He  therefore  contended  tbat  the  state  had 
waived  its  right  to  object  in  tbe  present  case 
under  tbe  above  authority. 

Mr.  Gray,  Attorney  General,  contended 
that,  notwithstanding  tbe  decision  in  the 
case  of  State  v.  Brown,  the  state  was  not  re- 
'qnired  to  object  to  Mie  question  when  It  did 
not  lay  the  legal  ground  for  contradiction, 
because,  if  the  state  were  required  to  do 
that,  it  would  suggest  to  the  opposing  counsel 
the  proper  form  of  question,  which  would  in 
effect  be  compelling  tbe  state  to  assist  tbe  de- 
fense in  framing  its  questions  properly,  so 
tbat  it  might  call  witnesses  in  contradiction 
of  tbe  state's  witnesses. 

PBNNEWILL,  C.  J.  [1,2]  The  court  are 
unanimously  of  tbe  opinion  tbat  in  tbe  ques- 
tion propounded  to  the  prosecuting  witness, 
whom  this  witness  is  called  to  contradict, 
tbe  ground  was  not  properly  laid,  and  we 
tbink  tbe  failure  of  the  state  to  then  object 
to  tbe  question  because  the  ground  was  not 


■•For  other  cases  see  same  topic  and  sscUod  NUMBSSR  Id  Dec.  Dig.  ft  Am.  Dig.  Ke7  No.  Series  ft  Rep'r  lodezw 


Digitized  by 


Google 


1006 


80  ATLAKTIO  BEPOBTBB 


(DA 


properly  lalfl  do«s  not  preclude  It  from  ob- 
jecting now.  The  state  did  not  thereby 
waive  Its  right  to  object  at  this  time.  We 
sustain  the  objection  to  the  present  question. 

PENNEWILL,  0.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  The  indictment  In 
this  case  contains  two  counts — the  one  charg- 
ing that  the  prisoner  at  the  bar,  Bennett  A. 
Williams,  did  violently  and  feloniously  make 
an  assault  upon  Laura  Clichener,  the  prose- 
cuting witness,  and  her  the  said  Laura  Clich- 
ener did  violently,  forcibly  and  against  her 
wUl  feloniously  ravish  and  carnally  know. 

It  is  charged  in  the  other  count  that  a  cer- 
tain person  unknown  to  the  grand  jurors 
made  such  felonious  assault  upon  the  prose- 
cuting witness,  and  that  the  prisoner  was 
present  at  the  time  of  the  commission  of  the 
felonious  assault,  abetting,  procuring,  com- 
manding and  counseling  the  said  certain  per- 
son to  the  grand  jurors  unknown. 

The  prisoner  denies  that  he  either  com- 
mitted any  assault  upon  the  prosecuting  wit- 
ness, or  that  he  abetted,  procured,  command- 
ed or  counseled  any  person  to  commit  the 
assault  charged.  The  crime  charged  Is  that 
which  Is  commonly  known  as  rape,  and  is 
claimed  by  the  state  to  have  been  commit- 
ted by  the  prisoner  about  half  past  10  o'clock 
on  the  night  of  the  25th  of  January  of  the 
present  year,  ia  Brandywlne  Park  in  tblg 
city  and  county. 

[3-S]  Rape  Is  the  carnal  knowledge  of  a 
woman  by  force  and  against  her  wUI.  Force, 
either  actual  or  presumptive,  is,  in  legal  con- 
t^nplatlon  an  essential  and  indispensable 
elem^t  of  rape.  Upon  proof  of  the  carnal 
p^ietratlon  the  burden  is  upon  the  state  to 
further  prove  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt,  that  the  penetra- 
tion was  consummated  or  effected  by  force 
and  against  the  will  of  the  prosecutrix,  or  by 
putting  her  In  great  fear  and  terror,  before 
a  convlcticm  can  be  had.  If  sexual  inter- 
course Is  obtained  by  milder  means,  or  with 
the  consent  or  silent  submission  of  the  fe- 
male. It  cannot  constitute  the  crime  of  rape 
In  contemplation  of  law.  If,  however,  such 
connection  is  had  against  the  consent  of  the 
female,  the  law  Implies  force. 

[6]  Formerly,  In  a  prosecution  for  rape,  it 
was  necessary  for  the  state  to  prove  not  only 
an  actual  penetration  but  also  the  actual 
emisslo  semlnis.  In  order  to  constitute  a  car- 
nal knowledge;,  but  it  is  now  the  law  of  this 
state  that  In  a  prosecution  for  rape  it  is  not 
necessary  to  prove  the  emisslo  seminis,  in  or- 
der to  constitute  a  carnal  knowledge.  The 
carnal  knowledge  is  deemed  complete  upon 
proof  of  an  actual  penetravit 

[7]  But  while  it  is  not  necessary  under  the 
law  for  the  state  to  prove  more  than  an  actu- 
al penetravit,  and  while  the  slightest  pene- 
tration is  sufficient,  yet  it  must  be  shown  be- 
yond a  reasonable  doubt  that  there  was  an 
actual  penetration,  at  least  proof  of  some  de- 
gree of  entrance  of  the  male  organ  within 


the  labia  pendendum,  that  is,  the  private 
parts,  of  the  female.  And  it  must  be  also 
proved  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt,  that  such  penetra- 
tion was  made  without  the  consent  of  the 
female.  In  cases  where  the  evidence  Is  con- 
flicting, the  jury  should  reconcile  the  ««- 
flict  if  they  can,  but  if  they  cannot  do  so. 
they  should  accept  that  testimony  which  they 
think  under  all  the  facts  and  circumstances 
of  the  case  is  most  worthy  of  credit  and  be- 
lief. 

[8]  The  good  reputation  of  the  accused, 
when  proved,  is  to  be  taken  in  connection 
with  the  other  evidence  In  the  case,  and  is 
to  be  given  such  weight  as  in  the  Judgment 
of  the  jury  it  is  entitled  to. 

[9]  The  reputation  of  the  prosecuting  wit- 
ness for  immorality  and  unchastlty,  when 
proved,  is  to  be  considered  so  far  as  It  may 
have  any  bearing  upon  the  question  of  con- 
sent of  the  prosecuting  witness.  If  yon  find 
that  the  accused  did  have  sexual  Intercourse 
with  her. 

If  you  believe  from  the  evidence  in  the 
case  beyond  a  reasonable  doubt  that  the  pris- 
oner did  have  sexual  intercourse  with  the 
prosecuting  witness,  as  alleged  in  the  Indict- 
ment, and  that  such  sexual  intercourse  was 
had  by  force  and  against  the  will  of  the  proe- 
ecuting  witness,  your  verdict  should  be 
guilty.  And  in  the  event  of  such  a  verdict 
you  may  recommend  the  defendant  to  mercy 
iif  it  seems  proper  to  yon  to  do  so. 

[10]  A  statute  of  this  state  provides  that 
"every  person  who  shall  abet,  procure,  com- 
mand or  counsel  any  other  person  or  persons, 
to  commit  any  crime,  or  misdemeanor,  shall 
be  deemed  an  accomplice  and  equally  crimin- 
al as  the  principal  ofTender,  and  shall  be 
punished  in  the  same  manner  and  with  the 
same  punishment"  Rev.  Code  1852,  as 
amended  to  1883,  p.  975,  c  133,  i  1. 

If,  therefore,  gentlemen  of  the  jury,  joa 
should  not  be  satisfied  that  the  prisoner  com- 
mitted the  felonious  assault,  or  rape,  charg- 
ed, but  do  believe  beyond  a  reasonable  doubt, 
that  such  a  crime  was  committed  by  some 
other  person,  and  also  believe  beyond  a  rea- 
sonable doubt  that  the  prisons  was  present 
at  the  time  abetting,  procuring,  commanding 
or  counseling  such  other  person  in  the  com- 
mission of  such  crime,  be  would  be'  as  guilty 
as  the  person  who  actually  committed  the 
crime. 

[11]  In  conclusion,  we  say  that  in  any  crim- 
inal case  the  accused  Is  presumed  to  be  In- 
nocent until  his  guilt  is  proved  to  the  satis- 
faction of  the  jury  beyond  a  reasonable 
doubt.  If,  after  carefully  and  conscientious- 
ly considering  and  weighing  all  the  evidence 
in  this  case,  you  should  entertain  a  reason- 
able doubt  of  the  guilt  of  the  prisoner,  that 
doubt  must  enure  to  his  benefit  and  your  ver- 
dict should  be  not  guilty.  [12]  But  by  such  a 
doubt  is  not  meant  a  vague,  speculative  or 
mere  possible  doubt,  but  a  real,  substantial 
doubt  that  remains  after  a  careful  consldera- 
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tlon  of  all  tbe  evidence,  and  sncb  a  doubt  as 
reasonable,  fair-minded  and  conscientious 
men  -wonld  entertain  under  all  the  facts  and 
circumstances  of  the  case. 

Verdict,  not  (uilty. 


(US  Ud.  406) 


OWEN  T.  PXH. 


(Court  of  Appeals  of  Maryland.    April  5, 1911.) 

1.  GUABDIAN     AND     WaBD     (S     25*)— APPEAI/— 
DlSUISSAI/— GB0T7NDS— FOBU    OF    EnTBT    BY 

Appeal. 

In  a  proceedinir  for  the  removal  of  a  euard- 
lan  and  tne  appointment  of  petitioner  Id  his 
stead,  the  ori>hBns'  court  passed  an  order  grant- 
ing the  petition  so  far  as  it  related  to  the  re- 
moval of  defendant,  dismissing  the  part  of  it 
which  related  to  the  appointment  of  petitioner, 
and  on  tbe  same  d.17  made  another  order  ap- 
pointing a  third  perbun  guardian,  and  an  appeal 
was  entered  in  this  form  "enter  an  appeal  from 
the  judgment  in  this  case  to  the  Court  of  Ap- 
peals." Held  that,  althotigh  the  order  for  the 
appeal  should  have  been  more  speciGc,  yet,  inas- 
much as  the  defendant  could  not  appeal  from 
the  appointment  of  a  new  guardian  if  he  had 
been  properly  removed,  and  as  he  had  no  reason 
to  complain  of  the  court's  refusal  to  appoint  the 
petitioner,  his  appeal  would  be  considered  as  an 
appeal  from  the  order  removing  him. 

FEJd.  Note. — For  other  cases,  see  Guardian  and 

Waid,  Cent  Dig.  {{  78-98;    Dec  Dig.  {  25.*] 

2.  Ouakdian  and  Wabd   ({  2S*)— Obphans' 
OointT— Rkmovai,  or  Guabdiar— Review. 

Code,  art  93,  {  236,  which  empowers  the. 
orphans'  court  on  the  application  of  an  infant  or 
some  one  in  his  behalf  suggesting  the  pounds 
therein  stated  for  the  removal  of  a  ^ardian  "to 
inquire  into  the  same  and  at  its  discretion  re- 
move such  guardian,"  confen  only  a  sound  legal 
discretion  to  be  used  conformably  to  the  settled 
rales  of  law,  and,  if  erroneously  exercised,  its 
determination  is  subject  to  review  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  {{  78-98;    Dec.  Dig.  {  26.*] 

8.  GVABDIAN  AND    WaBD    ({   25*)— ReMOVAI/— 

SunTciENcr  o»  Etidekce. 

In  a  proceeding  for  the  removal  of  a  guard- 
ian, held,  that  the  evidence  was  insufficient  to 
show  that  "the  guardian  is  or  has  become  unable 
to  bestow  such  direct  personal  care  and  supervi- 
sion over  tbe  person  or  estate  of  his  ward  as  is 
requisite  to  the  proper  discbarge  of  duties  of 
guardianship"-  that  being  tbe  only  possible 
ground  under  Code,  art.  93,  {  236,  on  which  the 
petitioner  could  have  had  any  standing  in  court, 
and  hence  not  to  support  tne  court's  order  of 
removal. 
[HSd.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  {{  78-98;  Dec.  Dig.  {  25.*] 

Appeal  from  Orphans'  Court,  Charles 
County. 

Petition  by  Etoirletta  Pye  against  Artamua 
V.  Owen,  ask^g  for  the  removal  of  defend- 
ant as  guardian.  From  an  order  of  removal, 
defendant  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  PBARCB, 
THOMAS,  PATTISON,  and  DRNER,  JJ. 

Walter  O.  Mitchell,  for  appellant  F. 
Stone  Posey  and  Adrian  Posey,  for  appellee. 

BOTD,  O.  X  The  appellee  fUed  a  petition 
in  the  orphans'  court  of  Charles  county  ask- 
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Ing  the  removal  of  the  appelant  as  guardian 
of  William  C.  Jameson,  and  that  she  be  ap- 
pointed in  his  place.  She  is  the  aunt,  and 
the  appellant  is  the  stepfather  of  the  infant 
The  appellant  was  appointed  guardian  on  the 
17th  of  March,  1906,  and  the  petition  alleges 
that  the  Impelling  motive  that  actuated  the 
court  in  appointing  him  was  that  Mrs.  Laura 
A.  Owen,  the  mother  of  the  appellant,  would 
have  the  personal  care  of  the  infant  It  also 
alleges  that  Mrs.  Laura  A.  Owen  had  de- 
parted this  life,  and  that  the  "ward  was  left 
without  that  motherly  care  which  a  child  of 
his  tender  years  should  have,  but  that  he 
was  not  even  directly  under  the  care  or  In 
the  custody  of  his  guardian,  and  was  resid- 
ing with  a  person  who  had  no  legal  authority 
over  him,  and  cannot  have  any  personal  in- 
terest in  blB  moral  or  material  welfare.  Th« 
answer  of  the  appellant  alleges  that  he  has 
zealously  gruarded  the  property  interests  of 
the  infant,  and  that  his  property  consisted 
almost  entirely  of  a  valuable  farm  In  Charles 
county,  which  the  respondent  was  renting  to 
a  responsible  tenant;  that  since  his  appoint- 
meat  he  has  carefully  guarded  the  moral-wel- 
fare of  the  infant,  having  visited  him  at  regu- 
lar intervals,  and  had  him  at  all  times  under 
motherly  oivlronment;  that  in  order  that 
the  said  infant  might  have  the  watchful  care 
of  a  mother's  influence  and  be  more  conveni- 
ent to  school,  to  which  he  had  been  regular- 
ly sent,  the  respondent  bad  boarded  liim  with 
respondent's  mother,  Laura  A.  Owen;  and 
that  since  her  death  he  had  secured  the  serv- 
ices of  a  reputable  Christian  woman  to  con- 
tinue to  look  after  the  welfare  of  said  infant, 
as  he  will  continue  to  do  during  the  period 
in  which  the  Infant  is  of  trader  years,  and 
he  denies  that  said  infant  has  ever  been 
without  motherly  care  and  attention,  except 
for  a  few  days  Immediately  atter  the  death 
of  Lanjra  A.  Owen,  whUe  he  was  securing 
the  services  of  a  nurse.  The  answer  also 
states  that  he  was  the  second  husband  of  the 
ward's  mother,  and  that  he  Is  the  guardian  of 
Lemuel  Brent  Owen,  a  half-brother  of  Wil- 
liam C.  Jameson,  and  that  the  Infants  are  as- 
sociated together  by  the  respondent  as  much 
as  the  circumstances  will  permit  The  re- 
spondent avers  that  the  Infant  had  at  all 
times  under  the  circumstances  set  forth  in 
the  answer  been  directly  under  his  care  and 
custody,  and  denies  that  he  has  ever  been  un- 
der the  care  of  any  person  who  has  no  per- 
sonal interest  in  either  his  material  or  moral 
welfare. 

After  testimony  was  taken,  the  orphans' 
court  passed  an  order  granting  the  petition 
BO  far  as  it  related  to  the  removal  of  said 
Artamus  V.  Owen,  and  dismissing  the  part  of 
it  which  related  to  the  appointment  of  Hen- 
rietta Pye  as  guardian.  On  the  same  day 
another  order  was  passed  by  which  Henry 
C.  Robertson  was  appointed  guardian  of  the 
infant ;  it  reciting  that  the  letters  of  guard- 
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lanshlp  of  the  appellant  had  that  day  be^i 
revoked. 

{1]  An  appeal  was  entered  as  follows: 
"E^ter  an  appeal  from  the  judgment  in  this 
case  to  the  Court  of  Appeals."  The  appel- 
lee has  made  a  motion  to  dlamlss  the  appeal 
on  the  groimd  that  it  la  too  general — that  it 
cabnot  be  told  of  what  the  appellant  la  com- 
plaining. Although  the  order  for  the  appeal 
should  have  been  more  specific,  yet  inasmuch 
as  the  appellant  cannot  appeal  from  the  ap- 
pointment of  a  new  guardian,  if  he  has  been 
properly  removed,  and  as  he  had  no  reason 
to  complain  of  the  court  refusing  to  appoint 
Miss  Pre,  it  Is  evident  that  he  intended  his 
appeal  to  be  from  the  order  removing  him, 
and  it  will  be  so  considered.  The  motion  to 
dismiss  will  therefore  be  overruled. 

If  it  were  determined  by  this  court  that 
the  orphans'  court  was  Justified  in  removing 
the  appellant  nnder  such  conditions  as  are 
disclosed  by  this  record,  it  would  be  difficult 
to  get  competent  persona  to  accept  the  ap- 
pointments of  guardians.  There  is  no  pre- 
tense that  the  appellant  has  in  any  way  mis- 
managed the  estate  of  his  ward,  or  that  he  Is 
neglecting  his  education,  or  Is  not  having  him 
attend  church,  but  the  substance  of  the  com- 
plaint Is  that  "the  impelling  motive  that 
actuated"  the  court  in  appointing  the  appel- 
lant was  that  his  mother  would  have  the 
personal  care  of  the  ward,  tmd  that,  as  she 
is  now  dead,  the  ward  is  left  without  the 
motherly  care  and  attention  which  a  child 
of  his  age  should  have.  The  testimony  shows 
that  it  was  understood  at  the  time  of  his  ap- 
pointment tliat  the  child  who  was  then  only 
five  years  of  age  would  be  placed  by  the  ap- 
pellant at  the  home  of  his  father  and  mother. 
He  was  placed  there,  and  in  less  than  six 
weeks  after  the  death  of  Mrs.  Owen  this  pe- 
tition was  filed.  The  appellant  married  Mrs. 
Jameson,  the  mother  of  the  ward,  on  Novem- 
ber 21,  1906,  and  she  died  on  February  20, 
190S,  leaving  two  children,  William  Claude 
Jameson,  who  was  then  five  years  and  two 
months  old,  and  Lemuel  Brrat  Owen,  who 
was  three  weeks  old.  Claude  lived  with  his 
mother  and  the  appellant  from  the  time  of 
their  marriage  until  her  death.  The  appel- 
lant in  answer  to  the  question,  "What  is 
your  personal  feeling  towards  your  ward, 
Wm.  C.  Jameson,  and  what  appears  to  be  his 
feeling  to  you?"  replied,  "I  married  his  moth- 
er, and  he  came  with  her  as  her  son,  and  he 
is  the  same  to  me  as  if  my  own.  His  feel- 
ings to  me  seem  the  same  as  if  I  was  his 
father.  He  calls  me  'Pa.' "  Although  the  ap- 
pelant lives  four  miles  from  McConchie, 
where  his  father  lives,  he  testified,  in  refer- 
ring to  his  ward,  "I  see  him  at  least  three 
times  a  week,  and  sometimes  every  day." 
He  also  said  he  had  eeea  that  he  attended 
church,  when  there  was  service^  and  school 
every  school  day.  He  attended  the  church 
which  hiB  mother  attended,  and  the  school- 
house  was  only  half  a  mile  from  the  house  of 
It.  B.  Owoi,  where  the  child  is  living.    After 


the  death  of  the  appellanf  fl  wife  he  emplojr- 
ed  a  colored  woman  to  take  care  of  his  child 
(which  It  will  be  remembered  was  only  three 
weeks  old  when  its  mother  died)  at  bis  own 
borne,  and,  in  answer  to 'the  question  why  be 
did  not  keep  the  two  boys  together,  be  said 
that  the  court  had  told  him  that  it  did  not 
want  Claude  brought  up  by  a  colored  wo- 
man, as  Miss  Pye  had  complained  about  that, 
and  his  mother  was  not  able  to  take  care  of 
the  little  one.  When  the  appellant's  mother 
died,  his  father  and  his  sister,  who  was 
about  26  years  of  age.  Were  the  only  mem- 
bers of  the  family  left  at  his  father's  house. 
and  the  sister  afterwards  went  away.  The 
appellant  then  endeavored  to  get  a  sister  of 
the  petitioner  to  go  to  his  father's  and  take 
charge  of  the  child,  but  she  declined,  and  he 
then  got  a  Mrs.  Turner,  who  'is  a  married 
woman  and  has  two  children.  As  Mrs.  Tur- 
ner did  not  want  to  be  at  the  house  without 
a  female  companion,  she,  with  the  appellanf  s 
consent,  got  one,  and  the  two  women  are  liv- 
ing at  Mr.  Ij.  B.  Owen's,  the  companion  of 
Mrs.  Turner  doing  other  work  about  the 
place.  Mr.  L.  B.  Owen  is  the  father  of  the 
appellant,  and  is  highly  spoken  of  by  the 
witnesses.  There  is  not  a  particle  of  evi- 
dence In  the  record  suggesting  that  Mrs.  Tur- 
ner is  not  a  suitable  and  competent  person 
to  have  charge  of  Claude.  It  was  said  at  the 
argument  that  the  record  shows  she  had  a 
husband  in  Washington,  but  surely  it  would 
not  be  expected  that  this  court,  or  the  or- 
phans' court,  would  draw  the  inference  from 
that  fact  that  she  was  not  a  proper  person 
to  have  charge  of  this  child.  It  is  not  shown 
why  she  lived  at  Mr.  Owen's  in  Charles  coun- 
ty and  her  husband  in  Washington  City,  but 
many  Industrious,  virtuous  women  have  been 
compelled  to  make  their  bwn  living  by  rea- 
son of  the  neglect  or  misfortune  of  tbelr  hus- 
bands, and,  in  the  absence  of  some  evidence 
to  that  effect,  it  cannot  be  presumed  that 
Mrs.  Turner  Is  not  a  suitable  person  to  at- 
tend to  the  duties  she  is  employed  to  per- 
form. The  fact  that  she  wanted  a  female 
companion  while  living  In  the  house  of  tt 
man  other  than  her  husband  is  certainly  not 
to  her  discredit,  but,  on  the  contrary,  would 
indicate  that  she  had  a  proper  appreciation 
of  the  position  she  occupied.  Comment  was 
also  made  on  the  statement  of  the  appellant 
that,  it  she  did  hot  prove  to  be  a  painstaking 
caretaker  or  nurse,  he  would  get  some  one 
who  would  be.  That  was  said  la  answer  to 
a  question  asked  him,  and  showed  his  will- 
ingness to  do  all  that  could  be  demanded  of 
any  one,  but  it  did  not  Indicate  that  he  had 
any  reason  to  doubt  the  fitness  for  the  posi- 
tion of  the  one  he  had  already  employed. 

The  testimony  shows  that  Mr.  L.  B.  Owm 
and  the  appellant  stand  well  in  the  communi- 
ty, and  nothing  is  suggested  against  the  char- 
acter of  elAer  of  them.  The  only  thing 
which  at  all  reflected  upon  either  was  that 
the  appellant  on  one  occasion,  when  he  and 
Miss  Edna  Pye  had  some  discuasion  about 
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tbe  treatm^it  of  him  by  her  family,  swore  tn 
her  presence,  but  she  said  he  apologized  for 
that,  although  she  told  him  she  would  never 
forget  It,  and  the  evidence  is  that  be  had 
since  visited  their  house  a  number  of  times. 
The  only  evidence  that  can  be  said  to  re- 
flect In  any  way  upon  the  appellant's  care 
of  the  boy  Is  that  several  of  the  witnesses 
said  that  he  did  not  appear  to  be  as  well 
kept  as  he  was  tn  his  mother's  lifetime,  and 
one  of  the  witnesses  said  that  on  one  oc- 
casion his  head  was  dirty.  The  circumstanc- 
es related  about  his  head  and  at  one  time 
not  being  properly  clad  occurred  In  the  life- 
time of  the  mother  of  the  appellant,  but  they 
were  of  such  a  trivial  character  as  rather 
tend  to  show  that  the  appellant  must  have 
done  his  fall  duty  to  his  ward  when  such 
things  were  relied  on  to  sustain  the  peti- 
tion. It  may  be  that  this  orphan  boy  some- 
times shows  the  want  of  a  mother,  for,  it 
matters  not  how  devoted  others  may  be.  It 
is  seldom  that  a  tme  mother's  place  can  be 
filled  In  all  respects  In  reference  to  either 
the  physical  or  moral  care  of  the  child,  but 
can  It  be  said  tcom  tbe  evidence  In  this 
record  that  tbe  welfare  of  this  boy  requires 
that  be  should  be  taken  from  the  custody  of 
the  One  his  mother  married,  with  whom  he 
lived  during  the  rest  of  her  life  and  under 
whose  control  he  has  since  been,  covering  a 
period  altogether  of  over  four  years?  It 
must  be  injurious  to  the  welfare  of  a  boy 
of  his  a^  to  make  unnecessary  changes  of 
those  who  are  to  have  control  over  him,  and 
It  is  dlfiScult  to  Imagine  a  case  presenting  a 
greater  hardship  on  a  guardian  than  this, 
where  there  are  no  charges  of  bad  man- 
agement, or  Improper  treatment,  and  wbere 
the  most  that  can  be  said  Is  that  by  reason 
of  the  death  of  the  moth^  of  the  guardian 
the  ward  can  no  longer  have  the  benefit  of 
ber  supervision  and  care,  although  he  is 
still  at  the  house  of  the  father  of  the  guard- 
ian, and  has  the  care  of  a  woman  employed 
for  that  purpose.  To  be  removed  from  such 
a  position  Is  not  only  a  mortification  to  any 
one  of  proper  feelings,  but  it  is  liable  to  be 
misunderstood  by  tbe  public,  and  without 
any  fault  of  his  this  guardian  Is  subjected 
to  the  payment  of  $76.15  costs,  incurred  In 
the  court  below  in  the  proceedings  for  his 
removal.  If  a  guardian  is  shown  to  be  unfit 
for  the  discharge  of  his  duties,  or  if  he  neg- 
lects his  duties  to  his  ward  in  the  manage- 
ment of  either  his  property  or  person,  the 
orphans'  court  should  not  hesitate  to  ex- 
ercise the  power  vested  in  It,  and  remove 
him,  when  the  circumstances  require  It,  but 
when  there  is  not  only  no  evidence  of  such 
neglect,  but,  on  the  contrary,  there  Is  evi- 
dence of  determined  elTorts  on  the  part  of 
the  guardian  to  do  all  he  can  for  the  care 
of  the  ward,  it  should  require  more  than  we 
SOA^-64 


have  in  this  record  to  establish  his  Inability 
to  do  what  is  expected  and  required  of  him 
by  law. 

[2]  Such  being  our  view  of  the  facts  and 
circumstances  of  tbe  case.  It  only  remains 
to  determine  whether  we  can  properly  re- 
verse the  action  of  the  orphans'  court  Not- 
withstanding the  provision  In  what  Is  now 
section  236  of  article  93  of  the  Code,  that 
the  orphans'  court  may  on  the  application  of 
an  Infant  or  some  one  In  his  behalf,  suggest- 
ing the  grounds  therein  stated,  "inquire  into> 
the  same,  and,  at  its  discretion,  remove  such 
guardian,"  etc.,  it  has  been  determined  by 
this  court  in  several  cases  that  Its  action 
can  be  reviewed.  In  Slatterly  v.  Smiley,  25 
Md.  389,  our  predecessors  reversed  the  de- 
cree of  the  orphans'  court  which  removed  the 
guardian,  holding  that  what  Is  now  section 
60  of  article  5  of  the  Code  authorized  this 
court  to  review  the  action  of  the  orphans' 
court,  notwithstanding  the  language  of  the 
other  section  referred  to.  At  that  time  the 
statute  only  authorized  the  removal  of  the 
guardian  for  misconduct  on  his  part,  and 
since  then  this  section  (236  of  article  93)  has 
been  made  much  broader,  as  to  the  grounds 
for  removal,  but  the  language  of  the  statute  • 
as  to  the  discretion  of  the  orphans'  court  Is 
not  changed.  Tbe  case  of  MacGlll  v.  Mc- 
Evoy,  85  Md.  286,  37  Atl.  218,  was  decided 
after  the  statute'  was  amended,  as  It  Is  now 
In  the  Code.  Chief  Judge  McSherry  went 
thoroughly  Into  the  question  of  tbe  right  of 
this  court  to  review  the  action  of  the  or- 
phans' court,  and  determined  that  such  right 
existed.  After  pointing  out  why  there  was' 
no  appeal  from  section  237  (now  241)  of  ar- 
ticle 03,  he  went  on  to  say,  "But  the  discre- 
tion conferred  by  sections  232  and  241  is  a 
sound,  legal  discretion  to  be  used  conforma- 
bly to  the  settled  rules  of  law — to  be  ex- 
ercised If  the  facts  warrant  It,  to  be  with- 
held If  they  do  not — and  if  erroneously  ex- 
erted in  either  direction  the  determination 
is  subject  to  review  on  appeal." 

[3]  That  case  clearly  authorizes  us  to  re- 
view the  action  of  the  lower  court  In  this 
instance,  and,  as  we  are  convinced  that  It 
Is  not  shown  that  "the  guardian  Is  or  has 
become  unable  to  bestow  such  direct  per- 
sonal care  and  supervision  over  the  person 
or  estate  of  his  ward  as  Is  requisite  to  the 
proper  discharge  of  the  duties  of  guardian- 
ship," the  appellant  should  not  have  been 
removed.  That  Is  tbe  only  possible  ground 
in  the  statute  which  could  have  given  the 
appellee  any  standing  In  court,  and,  as  in 
our  judgment  the  facts  proven  did  not  jus- 
tify the  removal  of  the  appellant  on  that 
ground,  we  must  reverse  the  order  appealed 
from. 

Order  reversed,  the  appellee  to  pay  the 
costs. 
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LASBTT  ▼.  SMITH. 
(Court  <tt  Appeals  of  MaiyUnd.    April  6, 1911.) 

1.  Tbiai.  (I  420*)— MonoH  to  Sibikb  Vbb- 
DICT— Waivkb. 

When  a  motion  to  direct  a  verdict  for  de- 
fendant is  made  at  the  close  of  plaintiff's  evi- 
dence, the  defendant's  introduction  of  evidence, 
with  a  renewal  of  the  motion  at  the  close  of  the 
whole  case,  is  a  waiver  of  the  risht  to  object  to 
the  refusal  to  grant  the  first  motion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  983 ;   Dec.  Dig.  f  420.  •] 

2.  Malicious  Pbosectttion  (§  16*)  —  Prob- 
able CaUSB— CONCUBBENCB  OF  OTHEB  BUS- 
itESTS. 

In  an  action  for  malicious  prosecution,  it 
must  be  shown  that  the  prosecution  was  both 
malicious  and  without  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malidous 
Prosecution,  Cent.  Dig.  S§  18-^:  Dea  Dig.  i 
16.»1 

8.  Maucious  Pbosecutiow   (i   20*)— "Pbob- 

▲BLB  GaUSX." 

"Probable  cause,"  the  want  of  which  is  nec- 
essary to  maintain  an  ajction  for  malicious  pros- 
ecution, is  such  reasonable  ground  of  suspicion, 
supported  by  the  circumstances,  sufficiently 
strone  in  themselves,  to  warrant  a  cautious  man 
in  believing  the  party  accused  to  be  guilty. 

[Xfd.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  iS  2&-28;  Dec.  Dig. 
120.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5618-^27 :    vol.  8,  p.  7765.] 

4.  Malicious    Pbosbcution    (S    18*)— Pbob- 
ABLE  Cause— Gbound  of  Cbiuinal  Pbose- 
cuTioN— Possession  of  Stoler  Pbopebtt. 
Possession   of  recently   stolen   property  is 

evidence  of  probable  cause,  unless  a  reasonable 

explanation  of  such  possession  is  given. 
[Ed.    Note.— For   other   cases,   see   Malicious 

Prosecution,  Cent  Dig.  I  31 ;   Dec.  Dig.  §  18.*] 

6.  Malicious  Pboskcutiok  (|  64*)  —  Sum- 
ciENCY  OF  Evidence — Probable  Cause. 
Evidence  in  an  action  for  malicious  prosecu- 
tion keid  sufficient  to  show  that  defendant  acted 
upon  probable  cause,  and  to  require  a  directed 
verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |§  181-153 ;  Dec.  Dig. 
§64.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  Chas.  W.  Heulsler,  Judge. 

Action  by  Elizabeth  Smith  against  Morris 
Lasky.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  without  awarding  a 
new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBABCE,  SCHMUCKBR,  BURKE,  THOM- 
AS, PATTISON,  and  URNBR,  JJ. 

Hyland  P.  Stewart,  for  appellant  Harry 
B.  Wolf,  for  appellee. 

PEARCE,  J.  This  Is  a  suit  for  malicious 
prosecution  brought  by  the  appellee  against 
the  appellant  The  declaration  charges  that 
the  defendant  falsely  and  maliciously,  and 
without  any  reasonable  cause  whatever,  pro- 
cured the  arrest  of  the  plaintiff  upon  the 
charge  of  stealing  certain  household  furni- 
ture, and  caused  two  police  officers  of  the 


city  of  Baltimore  to  take  the  plaintiff  to  the 
police  station,  where  she  was  locked  up  and 
searcbed,  and  then  taken  before  a  police 
Justice,  by  whom  she  was  committed  for  the 
action  of  the  criminal  court  of  Baltimore 
city  upon  the  charge  of  the  defendant  and 
that  the  plaintiff  was  tried  by  the  criminal 
court  of  Baltimore  city,  and  was  acquitted 
and  discharged.  The  verdict  and  Judgment 
being  for  the  plaintiff,  the  defendant  ap- 
pealed. 

The  first  exception  was  taken  to  the  re- 
fusal of  the  court  to  take  the  case  from  the 
Jury  at  the  close  of  the  plaintiff's  case. 

The  second,  third,  fourth,  and  fifth  ex- 
ceptions were  to  rulings  upon  the  evidence, 
and  the  sixth  to  the  ruling  on  the  prayers 
at  the  dose  of  the  whole  case.  Police  Jus- 
tice Loden  testified  that  the  plaintiff  was  ar- 
rested on  July  21,  1909,  by  Sergeant  Hall 
and  Officer  Swift,  charged  with  the  larcesay 
of  one  chair,  one  picture,  and  a  lot  of  tools, 
the  property  of  the  defendant  who  laid  the 
charge;  that  the  plaintiff  had  a  bearing  be- 
fore him  that  day,  and  was  released  on  bail 
for  the  action  of  the  grand  Jury.  He  testi- 
fied- that  no  warrant  was  issued  In  the  case, 
and  that  plaintiff  was  In  custody  when  he 
reached  the  station  house.  He  said  that 
frequently  complaint  Is  made  to  the  police  de- 
partment by  some  one  other  than  the  owner  of 
the  alleged  stolen  property,  and  on  that  com- 
plaint the  officer  will  make  the  arrest,  and 
the  owner  may  not  know  of  it  until  he  is 
notified  to  appear  at  the  hearing,  and.  If  he 
then  IdentifieB  the  property,  his  name  Is  put 
in  the  complainant's  column.  He  said  that 
the  defendant  appeared  as  a  witness  In  the 
case,  and  there  were  five  other  witnesses. 
Wm.  8.  Taylor,  one  of  the  clerics  of  the  crimi- 
nal court  produced  all  the  papers  in  the  case 
of  -State  y.  the  plaintiff,  but  these  are  of  no 
Importance  In  this  case  except  to  show  tbat 
she  was  acquitted  of  the  charge. 

The  plaintiff  herself  testified  tbat  up  to 
July  20,  1909,  she  lived  with  her  husband  in 
a  house  on  Otterbein  street  belonging  to  the 
defendant,  but  moved  on  July  20th  from  tbat 
house  to  another  in  St  Peter  street;  tbat 
the  defendant  came  to  her  on  the  day  of  ber 
arrest,  at  the  Otterbein  street  bouse,  to  de- 
mand rent,  and  called  her  a  thief;  tbat  be 
told  ber  husband  be  was  no  man  at  all  not 
to  pay  his  rent;  that,  when  she  was  arrested, 
the  officer  told  her  she  must  go,  and  the  two 
officers  and  ber  husband  went  with  ber  In 
the  patrol  wagon  to  the  station  house;  tbat 
the  defendant  did  not  go  to  the  station  house 
with  them,  but  was  present  when  she  was  ar- 
rested, and  was  present  at  the  bearing;  tbat 
the  defendant  then  charged  her  with  taking 
a  cbair  and  some  tools,  but  the  charge  was 
not  true ;  and  tbat  after  the  bearing  she  was 
released  on  ball.  On  cross-examination  she 
said  they  rented  tbelr  rooms  in  tbe  Otter- 
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belli  street  house  from  Stazesky  who  occupied 
the  lower  floor;  that  their  rooms  were  up- 
stairs, and  were  reached  by  outside  steps  on 
the  side  of  the  house,  on  Iceland  street,  and 
they  had  nothing  to  do  with  the  front  en- 
trance to  the  house;  that  Stazesky  had  moved 
away  before  they  moved.  She  said  the  of- 
ficers did  not  tell  her  when  she  was  arrested 
what  was  the  charge  against  her,  and  that 
she' first  learned  what  it  was  from  the  police 
justice  when  the  bearing  was  had.  She  ad- 
mitted that,  when  she  was  arrested,  she  went 
into  her  cellar  and  brought  up  a  chair  which 
she  said  she  had  bought  from  Stazesky,  and 
that  the  officer  took  that  chair  to  the  station 
house.  She  said  she  never  knew  Samuel 
Nelson,  a  colored  man,  who  testified  later 
In  the  case,  and  that  she  did  not  go  in  the 
front  dpor  of  the  Otterbeln  house  on  July  21, 
1909,  and  did  not  give  any  colored  man  a  key 
to  open  that  door  that  day. 

[1]  Here  the  prayer  was  offered  directing  a 
verdict  for  the  defendant,  but,  as  this  prayer 
was  renewed  at  the  close  of  the  whole  case, 
the  refusal  to  grant  it  at  the  close  of  the 
plalntifC's  case  is  not  open  for  review  now. 
Barabasz  v.  Kabat,  91  Md.  53,  46  Atl.  337. 

Stazesky  testified  that  he  moved  from  the 
Otterbeln  street  house  July  20,  1900;  that 
he  sold  the  plalntifF  at  tliat  time  some  coal 
and  wood,  but  no  chair,  nor  furniture  of  any 
kind;  that  he  sold  some  furniture  and  tools 
to  the  defendant,  and  positively  Identified  the 
chair  then  shown  him  as  one  he  sold  defend- 
ant ;  that  be  put  all  the  articles  he  sold  the 
defendant  in  the  first  floor  front  room,  and 
locked  the  door  of  that  room,  and  also  the 
front  door,  and  gave  both  keys  to  the  de- 
fendant 

Mrs.  Relchert,  who  lived  three  doors  from 
the  Otterbeln  street  house,  testified  that  she 
knew  the  plaintiff,  and  that  about  8  o'clock  in 
the  morning  of  July  21, 1909,  she  was  sweep- 
ing her  steps  and  saw  Mrs.  Smith,  with  a 
key  in  her  hand,  go  to  the  house  from  which 
she  had  moved  the  day  before,  and  go  in  the 
front  door,  and  that,  when  she  came  out, 
she  had  a  chair  and  a  basket  covered  with 
paper,  and  that  she,  the  witness,  informed 
Mr.  Lasky  the  same  morning  what  she  had 
seen,  and  that  she  also  told  Mr.  Lasky's  col- 
ored man,  Sam  Nelson,  the  same  morning.  . 

Nelson  testified  that  on  the  morning  of 
July  21,  1909,  Mrs.  Relchert  told  him  she 
had  seen  Mrs.  Smith' taking  a  chair  away 
from  the  house;  that  he  then  went  into  Mr. 
Iiasky's  barroom  and  got  two  keys  and  went 
to  the  Otterbeln  street  house  to  unlock  the 
door,  but  could  not  get  In;  that  Mrs.  Smith 
came  along  at  that  time  and  he  asked  hel 
if  she  had  a  key  to  that  door,  and  she  gave 
him  a  brass  key  which  he  exhibited,  and 
with  which  he  unlocked  the  door,  and  looked 
in  and  told  her  a  chair  was  gone,  to  which 
she  made  no  reply;  and  that  he  then  went 
to  defendant  and  told  blm  what  he  had  heard 
and  seen  and  gave  him  the  brass  key. 


Officer  Swift  testified  that  he  and  Ser- 
geant Hill  investigated  the  charge  upon  the 
defendant's  request,  but  they  could  not  get  in 
the  plaintiff's  bouse  until  her  husband  came 
about  noon,  though  they  saw  a  woman  mov- 
ing about  in  the  house;  that  they  told  her 
of  the  complaint  made  and  she  begau  to  cry, 
and  said  she  did  not  have  the  chair;  that 
they  told  her,  If  she  .had  it,  it  would  be  best 
to  give  it  up  and  her  husband  told  her  the 
same,  and  after  a  private  talk  with  him  she 
went  in  the  cellar,  brought  up  the  chair  then 
exhibited,  and  gave  it  to  him,  and  said  it 
had  been  given  to  her  by  a  man  in  whose 
house  they  had  lived. 

Sergeant  Hill  testified  to  the  same  effect 

The  defendant  then  testified  that  Mrs. 
Relchert  about  9:30  on  the  morning  of  July 
21,  1909,  communicated  to  him  what  she  had 
testified  to  about  seeing  the  plaintiff  enter 
the  Otterbeln  house  thfit  morning  and  bring 
out  a  chair  and  a  basket,  and  that  Nelson 
abso  reported  to  him  what  Mrs.  Relchert  had 
told  him  she  had  seen,  and  what  he  himself 
had  seen,  and  that  Nelson  gave  him  the  brass 
key,  and  he  opened  the  door  with  it,  and 
found  a  chair  was  missing  and  a  set  of  tools, 
and  that  the  dbair  she  brought  up  from  the 
cellar  was  one  he  had  bought  from  Stazesky. 
On  cross-examination  the  defendant  was 
shown  a  receipt  written  in  a  memorandum 
book  produced  by  the  plaintiff's  husband, 
which  read,  "Received  $7.00  from  Mr.  Jotm 
Smith  for  rent  from  June  2l8t  to  July  2l8t 
1909,  M.  Lasky."  The  receipt  bore  no  date, 
and  Lasky  said  the  rent  was  paid  July  20th, 
the  day  the  plaintiff  moved.  The  plalntifTs 
husband  on  rebuttal  testified  that,  when  she 
was  asked  if  she  had  the  chair,  she  said 
she  Iiad  the  chair,  and  that  Mrs.  Sutor  had 
given  it  to  her.  He  also  said  his  wife  did  not 
go  in  the  cellar  and  bring  up  the  chair,  but 
that  be  did,  and  said  that  the  rent  was  paid 
on  the  21st  of  July,  after  the  arrest,  and  the 
receipt  was  signed  about  6  o'clock  in  the 
evening.  This  closed  the  testimony,  and  the 
prayer  that  there  was  no  legally  sufficient 
evidence  of  a  want  of  probable  cause  for  the 
prosecution  mentioned  in  the  declaration, 
and  that  the  verdict  must  be  for  the  defead- 
ant,  was  again  offered  and  was  refused. 

[2]  In  actions  for  malidous  prosecution,  the 
plaintiff  must  prove  that  the  prosecution  was 
t>oth  malicious  and  without  probable  cause 
to  entitle  him  to  recover.  "If  it  were  ma- 
licious, but,  if  there  was  probable  cause,  the 
action  cannot  be  maintained."  Cecil  y. 
Clarke,  17  Md.  624. 

[3]  The  accepted  definition  of  probable 
cause  is:  "Such  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficient- 
ly strong  In  themselves  to  warrant  a  cautious 
man  in  believing  the  party  accused  to  be 
guilty."    Boyd  v.  Cross,  86  Md.  107. 

[41  Possession  of  recently  stolen  property 
is  evidence  of  probable  cause,  unless  a  rea- 
sonable  explanation   of  such   possession  is 
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glv&L  26  Oyc  37.  And  in  tbls  case  the  ex- 
planation given  was  Immediately  shown  to 
be  false.  The  fvcts  communicated  to  the  de- 
fendant by  Mrs.  Reichert  and  by  Nelson, 
before  the  complaint  was  laid  by  the  defend- 
ant, as  was  satd  by  Chief  Justice  Sbaw  in 
Bacon  T.  Towne,  4  Cush.  (Mass.)  240,  "Iiad 
a  direct  tendency  to  create  a  belief  in  the  de- 
fendant's mind  of  the  plaintiff's  guUt  of  the 
offense  charged."  In  the  case  mentioned  the 
plaintiff  was  charged  with  arson,  the  defend- 
ant haying  been  told  by  one  Squires  before 
the  charge  was  made  that  two  women  told 
him  that  they  had  seen  the  plaintiff  throwing 
cotton  Into  the  burned  building,  and  told  him 
to  tell  Towne.  The  trial  court  refused  to  al- 
low this  testimony  on  the  ground  that  it  was 
hearsay,  but  the  Supreme  Court  reversed  for 
error  in  this  ruling.  Judge  Shaw  saying: 
"We  think  in  the  ordinary  transactions  of 
life  men  do  not  hesitate  to  act  upon  Informa- 
tion until  they  put*  their  informants  upon 
oath.  If  indeed  such  oath  would  not  be  extra- 
judicial and  unlawful." 

Neither  Mrs.  Reichert  nor  Nelson  were  as- 
sailed in  any  way,  and  there  was  nothing 
to  excite  a  suspicion  in  the  mind  of  a  cau- 
tious man  that  they  were  unworthy  of  cre- 
dence, and  the  conduct  of  the  plaintiff,  at  the 
time  of  the  arrest,  and  her  testimony  at  the 
trial,  approaches  very  close  to  a  confession  of 
guilt 

The  question  as  to  when  the  rent  was  paid 
can  have  no  bearing  upon  the  question  of 
probable  cause.  It  could  only  bear  remotely, 
if  at  all,  upon  the  question  of  whether  the 
prosecution  was  malicious  in  law;  that  is, 
for  the  private  and  selflsb  purpose  of  thereby 
coercing  the  payment  of  the  rent.  If  the 
rent  was  paid  on  the  20th  as  the  defendant 
testified,  the  arrest  which  was  made  on  the 
21st  could  not  have  been  made  for  that  pur- 
pose, and  if  paid  on  the  21st,  after  the  plain- 
tltr  had  been  held  for  court  as  her  husband 
testified,  that  Isolated  fact,  nnsupported  by 
any  suggestion  from  any  source,  of  any 
threat  before  the  arrest,  or  of  any  promise 
of  leniency  after  the  arrest,  would  hardly  be 
legally  sufficient  evidence  that  the  prosecu- 
tion was  malicious  in  law,  though  it  might 
be,  In  connection  with  proof  of  want  of  prob- 
able cause.  But  without  passing  upon  the 
effect  of  that  question  aa  to  malice  proof  of 
malice  without  proof  of  the  want  of  prob- 
able cause  could  not  entitle  the  plalntlfl  to 
recover. 

[t]  Proof  of  both  is  essential  to  recovery, 
and  after  a  careful  consideration  of  the  testi- 
mony, wMch  we  have  detailed  quite  fully, 
we  have  not  been  able  to  discover  any  fact 
or  circumstance  from  which  it  could  be  ra- 
tionally Inferred  that  the  defendant  acted 
without  reasonable  cause  to  believe  that  the 
plaintiff  was  gnilty  of  larceny.  Bowen  v. 
Tascoe,  84  Md.  600,  36  AU.  436.    It  follows, 


therefore,  that  the  defendanfs  first  prayer 
offered  at  the  close  of  the  whole  case  should 
have  been  granted,  and  that  for  error  in  re- 
fusing It  the  Judgment  must  be  reversed. 

In  view  of  this  conclusion.  It  becomes  un- 
necessary to  consider  the  ruling  on  the  other 
prayers,  or  the  exceptions  relating  to  the 
testimony. 

Judgment  reversed  without  awarding  a 
new  trial,  the  appellee  to  pay  the  costs  above 
and  below. 

(lis  Hd.  MI) 
HARPER  T.  DAVIS. 
(Court  of  Appeals  of  Maryland.    April  4,  1911.) 

1.  EviDENCX  (J  158*)— Best  Evidence. 

In  proving  the  amount  of  the  dividend  al- 
lowed on  a  note  by  an  administrator  in  his  ac- 
count, a  cop^  of  tlie  account,  and  not  the  admin- 
istrator's evidence,  was  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  471-«26;    Dec.  Dig.  |  158.*] 

2.  Afpk^l  aro  Ebbob  (i  1058*)— Haruless 
Bbbob— Pbejudicial  Effeot. 

In  an  action  against  an  administrator  on  a 
note  claimed  to  have  been  executed  by  decedent 
for  services  rendered  him  by  plaintiff  while  she 
lived  with  him,  any  error  in  excluding  a  ques- 
tion as  to  what  was  plaintiff's  iMsition  in  dece- 
dent's household  while  she  was  there  before  bis 
wife's  death  was  not  prejudicial  ^  to  plaintiff 
where  the  witness  had  testified  what  plaintiff  did 
when  she  lived  with  decedent,  and  also  testified 
that  witness  would  8(»netime8  not  be  at  dece- 
dent's bouse  more  than  once  or  twice  a  year,  and 
had  moved  from  the  neighborhood  about  25 
years  before  she  testified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1058.*] 

3.  exkcutobs  and  admiiflstbators  (i  206*)— 
Olaivs  Aoairst  BIstatb— Sebvices  Ren- 
debed  Decedent— Family  Rblation. 

Services  rendered  a  decedent  during  his  life- 
time by  a  member  of  his  family  are  presumed 
to  have  been  jgratuitous,  but,  where  no  such 
relationship  exists,  the  law  implies  a  promise  to 
pay  therefor,  placing  the  burden  npon  one  re- 
sisting payment  to  snow  an  undeistanding  that 
they  were  gratuitous,  and  plaintiff  was  a  mem- 
ber of  decedent's  family  within  the  rqle  where 
slie,  at  his  wife's  request,  though  not  related  to 
them,  went  to  live  with  them'  as  a  daughter  or 
member  of  the  family,  and  had  all  of  the  priv- 
ileges of  a  member  of  the  family ;  and  hence  an 
express  or  implied  promise  to  pay  for  services 
rendered  decedent  was  essential  to  malce  his  es- 
tate liable  therefor. 

TEd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  <  733;  Dec.  Dig.  f 
206.*] 

4.  Bills  ahd  Notes  (S  618*)— Acnoss— Evi- 
dence. 

A  note,  when  put  in  evidence  in  an  action 
thereon,  made  a  prima  fade  case  for  plaintiff 
as  to  the  sufficiency  of  its  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  1816-1821;  Dec  Dig.  { 
518.*] 

6.  Bills   akd   Notes   (|   46*)  —  NEOonABut 

Notes— TiHX  op  Pathbht. 

That  a  negotiable  note  was  made  payable 
after  the  maker's  death  would  not  of  itself  ren- 
der it  invalid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  63;    Dec.  Dig.  i  45.*] 
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6.  EviDENCB  (8  432*)— Parol  Btidehcb— Con- 

'    BIDEBATION. 

A  negotiable  note  may  be  defeated  bj  ahow> 
ing  want  of  consideration  when  sued  upon  by 
the  payee. 

[Ed.  Note.— For  other  cages,  see  Evidence, 
Cent.  Dig.  !g  1981-1989;   Dec.  Dig.  |  432.*] 

T.  Bills  awd  Notes  (S  92*)— Consideration 

—Moral  Oblioation. 

A  moral  obligation  is  not  a  sufficient  con- 
sideration for  a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  206,  207;  Dec;  Dig.  §  92.*] 

8.  Wiixa  (S  736*)— Lrqacibs— PbioritmIs. 

While  a  general  legacy  given  to  discbarge  a 
snbeiating  debt  due  from  testator  is  entitled  to 
preference  over  other  general  legacies,  if  _the 
assets  be  insufficient,  a  legacy  given  for  services 
rendered  gratuitously  by  the  legatee  is  not  en- 
titled to  priority  since  there  was  no  legal  ob- 
ligation to  pay  Uierefor,  though  they  were  high- 
ly beneflcial, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1877;  Dec.  Dig.  i  736.*] 

9.  Bills  and  Notes  tS  92*)— Considkbatiok— 
Past  Consideration. 

A  note  executed  by  a  decedent  to  one  occu- 
pying the  position  of  a  member  of  his  family  for 
past  services  rendered  him  cannot  be  enforced 
against  his  estate. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  J8  206,  2p7 ;  Dec.  Dig.  <  92.*J 

Appeal  from  Circuit  Court,  Kent  Oonn- 
ty;  James  A.  Pearce,  Wm.  H.  Adklns,  and 
Pbllemon  B.  Hopper,  Judges. 

Action  by  Daura  J.  Harper  against  Heni7 
Davis,  administrator.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  X,  and  BRIS- 
COE, THOMAS,  PATTISON,  and  URNER, 
JJ. 

Frank  GosneD,  for  appellant  William  W. 
Beck  and  Lewln  W.  Wickes,  for  appellee. 

BOYD,  C.  J.  The  canse  of  action  sued  on 
In  tbia  case  was  a  promissory  note  given  by 
Franklin  H.  Harper  to  the  appellant,  and 
the  defense  was  want  of  consideration.  The 
appellant  was  at  the  time  it  was  given  Miss 
Laura  J.  Webb,  but  she  married  Mr.  Harper 
In  October,  1904,  and  he  died  June  10,  1907, 
The  note  is  as  follows:  "Still  Pond,  March 
— ,  1904.  I  promise  to  pay  to  the  order  of 
Laura  J.  Webb  three  tbonsand  dollars,  with- 
out Interest,  after  my  death.  Value  receiv- 
ed." She  lived  at  Franklin  H.  Harper's  from 
1882,  until  the  fall  of  1903,  when  the  iflrst 
Mrs.  Harper  died.  She  then  lived  for  several 
,  months  at  the  house  of  Joseph  W.  Harper, 
wbo  was  a  son  of  Franklin  H.  and  died  in 
December,  1903,  leaving  a  widow  and  three 
minor  children,  the  latter  being  the  only 
beirs  of  Franklin  H.  Harper.  This  suit  is 
being  defended  at  tbe  Instance  of  their 
mother. 

Tliere  are  five  bills  of  exception  In  the 
record,  and,  although  tbe  one  called  tbe  first 
Indudeitf'  the  prayers,  the  other  exceptions 
were  taken  during  the  trial. '  We  do  not  un- 


derstand the  fourth  and  flftb  to  be  pressed 
by  the  appellant 

[1]  The  ruling  In  the  second  need  not  be 
discussed,  for  If  It  Is  admissible  to  prove 
the  amount  of  the  dividend  on  this  note, 
which  was  allowed  in  tbe  account  of  the  ad- 
ministrator, a  copy  of  that  accoimt,  and  not 
the  testimony  of  the  administrator,  was  tbe 
best  evidence. 

[2]  Tbe  question  In  tbe  third  bill  of  ex- 
ceptions, which  was  excluded  by  the  court, 
was:  "What  was  the  position  Miss  Webb  oc- 
cupied in  the  household  during  the  time  she 
was  there,  before  Mrs.  Harper's  death?"  As 
the  witness  had  been  permitted  to  state  what 
Miss  Webb  did  when  she  was  there — espe- 
cially as  she  had  said  that  sometimes  she 
would  not  be  at  the  Harper  house  more  than 
once  or  twice  a  year,  and-  she  bad  moved 
away  from  the  neighborhood  about  twenty- 
five  years  before  she  testified — the  appellant 
has  no  reason  to  complain  of  tbe  ruling  in 
that  exception.  Having  thus  briefly  refer- 
red to  those  exceptions,  we  will  now  consider 
the  rulings  on  the  prayers,  which  present  the 
Important  questions  for  our  consideration. 

The  defendant's  second  prayer,  which  was 
granted.  Instructed  the  Jury  that  "tbe  undis- 
puted evidence  in  this  case  shows  that  there 
was  no  valid  consideration  for  the  note  sued 
on  In  this  case,  and  the  verdict  must  be  for 
tbe  defendant"  Tbe  defendant's  third  was 
also  granted,  and  was  as  follows:  "The  court 
Instructs  the  Jury  that  tbe  undisputed  evi- 
dence in  this  case  shows  that  the  plaintiff 
lived  with  the  family  of  the  defendant's  In- 
testate, Franklin  H.  Harper,  as  a  member 
of  the  family,  and  that  the  evidence  in  this 
case  failed  to  show  a  design  on  the  plaintiff's 
part  at  the  time  of  the  rendition  of  the  serv- 
ices testified  to,  to  charge  for  same  and  an 
expectation  on  tbe  part  of  Franklin  H.  Har- 
per to  pay  for  the  same,  and  the  undisputed 
evidence  in  the  case  further  shows  that  the 
consideration  for  the  note  sued  on  was  the 
services  rendered  by  the  plaintiff  to  the  de- 
fendant's intestate  as  testified  to,  and  the 
verdict  must  be  for  tbe  defendant"  Tbe 
plaintiff  filed  a  special  exception  to  the 
granting  of  the  third  prayer,  alleging  that 
there  was  no  evidence  that  the  plaintiff  did 
not  expect  to  charge  for  the  services  render- 
ed, and  there  was  no  evidence  that  there  was 
no  design  on  the  part  of  the  defendant's  In- 
testate to  pay  for  said  services. 

It  is  admitted  that  the  plaintiff  was  «ot 
related  to  Mr.  Harper,  and  the  evidence 
abundantly  shows  that  during  the  21  years 
she  lived  at  his  house.  In  the  lifetime  of  the 
first  Mrs.  Harper,  she  performed  many  valu- 
able services,  especially  •  during  the  latter 
part  of  the  first  Mrs.  Harper's  life,  as  she 
was  an  Invalid  and  not  only  could  not  do 
as  much  herself  as  she  formerly  did,  but 
was  In  such  condition  as  to  require  a  great 
deal  of  nursing  and  care  by  the  appellant 
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The  theory  of  the  appellee  Is  that,  although 
the  appellant  was  not  a  blood  relation,  she 
was  treated  as  a  member  of  the  family,  and 
when  the  services  were  rendered  there  was 
no  Intention  on  her  part  to  charge,  or  on  that 
of  Mr.  Harper  to  pay  for  them,  and  that 
hence  she  cannot  recover.  There  have  been 
a  number  of  decisions  by  this  court  Involving 
the  general  principles  applicable  to  cases  of 
this  character,  but  this  case  presents  some 
other  questions. 

[3]  The  rule  announced  in  Bantz  r.  Bantz, 
52  Md.  693,  that,  "in  order  to  Justify  a  claim 
for  services  being  allowed  against  a  dece- 
dent, there  must  have  been  a  design,  at  the 
time  of  the  rendition,  to  charge,  and  an  ex- 
pectation on  the  part  of  the  recipient  to  pay 
for  the  services,"  etc.,  has  been  declared  by 
this  court  in  several  cases  to  apply  only 
when  such  claim  is  made  "by  a  member  of 
the  family  of  the  decedent"  (Blxler  v.  Sell- 
man,  77  Md.  496.  27  Atl.  139;  Wallace  v. 
Schaub,  81  Md.  598,  32  AU.  324;  Gill  v.  Stay- 
lor,  93  Md.  472,  49  Atl.  650);  the  foundaUou 
for  the  rule  being  that  when  services  are 
rendered  by  a  member  of  the  family  a  pre- 
sumption of  law  arises  that  they  were  gra- 
tuitous, and  hence  the  burden  is  on  the 
claimant  to  relieve  himself  of  that  presump- 
tion by  showing  that  there  was  "an  express 
or  implied  understanding  between  the  par- 
ties that  a  charge  for  the  services  was  to  be 
made,  and  to  be  met  by  payment"  On  the 
other  hand,  when  no  such  relation  exists  be- 
tween the  parties  as  to  bring  the  claimant 
within  that  rule,  the  law  implies  a  promise 
to  pay  for  services  rendered  and  accepted, 
and  the  burden  Is  on  the  party  resisting  the 
payment  to  show  that  no  charge  was  to  be 
made,  if  the  rendition  and  acceptance  of  the 
services  are  proven.  The  question  has,  there- 
fore, frequently  arisen  as  to  who  is  "a  mem- 
ber of  the  family"  within  the  rule,  and  the 
decisions  In  the  different  Jurisdictions  have 
not  been  wholly  harmonious,  as  will  be  seen 
by  reference  to  the  note  to  Hodge  v.  Hodge, 
11  li.  R.  A.  (N.  S.)  873.  In  this  state  we 
have  had  some  cases  in  wUch  it  was  held 
that  the  claimants  were  not  "members  of 
the  family"  within  the  rule,  although  they 
lived  in  the  same  house.  In  Wallace  v. 
Schaub,  supra,  the  decedent  had  boarded 
with  the  plaintiff  for  many  years  at  a  fixed 
price  per  week  for  board  and  lodging,  but 
in  a  suit  for  services  as  a  nurse  she  was  al- 
lowed to  recover,  and  it  was  said  the  dece- 
dent was  not  a  member  of  the  plaintiff's 
family.  In  Gill  v.  Stay  lor,  supra.  It  was 
held  tliat  the  nephew  of  the  decedent's  hus- 
band was  not  a  member  of  her  family  so  as 
to  raise  the  presumption  that  services  ren- 
dered by  him  for  her  were  intended  to  be 
gratuitous,  although  he  received  his  board 
from  the  decedent  but  no  money  for  about 
thirteen  years. 

But  in  Pearre  v.  Smith,  110  Md.  531,  73 
Atl.  141,  this  court,  through  Judge  Schmuck- 
er  held  that,  although  the  plaintiff  was  not 


a  blood  relation  of  the  decedent,  She  was  a 
member  of  the  family  within  the  rule,  and 
that  a  prayer  should  lutve  been  granted 
which  asked  the  court  to  instruct  the  Jury 
"that  the  undisputed  evidence  showed  that 
the  plaintiff  lived  with  the  defendant's  tes- 
tator as  a  member  of  the  family,  and  tliat  as 
It  failed  to  show  a  design  on  the  plaintiff's 
part  at  the  time  of  the  rendition  of  the 
services  to  charge  for  the  same,  or  an  expec- 
tation on  the  part  of  the  testator  to  pay 
for  them,  their  verdict  must  be  for  the  de- 
fendant" It  is  true  that  In  that  case  the 
court  also  held  that  the  testator  was  not  the 
responsible  head  of  the  family  and  the  serv- 
ices were  rendered  to  his  sister  and  not  the 
testator,  but  the  other  defense  was  distinctly 
raised  and  passed  on  by  the  court  The  case 
of  GUI  T.  Staylor  was  distinguished,  and 
Judge  Schmucker  said:  "In  that  case  the 
services  rendered  to  the  intestate  consisted, 
not  of  such  work  about  a  household  as  is  or- 
dinarily done  by  its  inmates,  but  in  carrying 
on  a  butchering  business  for  the  testatrix, 
and  it  was  there  testified  by  many  witnesses 
and  practically  conceded  that  the  services 
had  been  both  rendered  and  received,  with  a 
contemporaneous  expectation  of  being  paid 
for.  Furthermore,  the  doctrine  that  no 
promise  to  pay  will  be  Implied  for  services 
(rendered)  and  accepted,  where  the  service 
is  rendered  by  a  member  of  the  family  of  the 
decedent  was  expressly  recognized  and  ap- 
proved In  Gill  v.  Staylor."  In  Wallace  v. 
Schaub  the  conditions  were  also  very  differ- 
ent from  what  they  were  In  Pearre  v.  Smith, 
as  there  the  decedent  simply  boarded  with 
the  plaintiff,  and  the  reason  for  the  rule  be- 
tween members  of  the  family  was  not  ap- 
plicable, as  there  could  be  no  presumption 
that  such  services  as  were  the  basis  of  that 
suit  were  gratuitous  merely  because  the  de- 
cedent boarded  with  the  plaintiff. 

In  the  note  to  Hodge  v.  Hodg^  11  L.  R. 
A.  (N.  8.)  887,  it  is  said:  "Even  to  cases 
where  the  person  who  rendered  and  the  per- 
son who  received  the  services  In  question 
were  not  related  by  either  blood  or  marriage, 
the  implication  of  a  promise  to  pay  com- 
pensatloa  will,  as  a  general  rule,  be  negativ- 
ed, if  it  appears  that  at  the  time  whea  the 
services  were  rendered  there  existed  between 
them  a  domestic  relationship  the  incidents 
of  whldi  were  essentially  similar  to  those 
which  are  ordinarily  associated  with  such  a 
rdationship  when  it  exists  betweoi  kins- 
folk." A  number  of  cases  are  cited  in  that 
note,  and  the  general  principle  established  in 
this  state  by  Pearre  v.  Smith  seems  to  be 
recognized  in  many  other  jurisdictions.  It 
may  be  said  that  in  most  of  the  cases  so  cited 
those  seeking  compensation  for  services  had 
entered  the  families  as  children,  but  while 
In  Pearre  v.  Smith  the  claimant  was  only 
eight  years  of  age  when  she  was  taken,  as 
a  ward,  from  the  Children's  Aid  Society,  and 
was  admitted  Into  the  family,  educated,  and 
taught  the  trade  of  dressmaking,  the  prln- 
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dple  announced  was  not  made  to  depend  in 
any  way  upon  that,  but  was  based  on  the 
fact  that  she  was  a  member  of  the  family. 
It  may  be  that  when  a  young  child  enters  a 
household,  and  Is  treated  and  brought  up  as 
one  of  the  family,  It  would  be  mote  difficult 
to  establish  a  claim  against  the  estate  of  the 
head  of  the  family  for  services  rendered, 
but  the  principle  Is  the  same,  if  an  adult  be- 
comes a  member  of  the  family  and  renders 
services  under  such  circumstances  as  are 
presumed  to  be  gratuitous. 

In  this  case  It  Is  not  shown  what  the  age 
of  the  appellant  was  when  .she  first  went  to 
the  home  of  Mr.  Harper,  but,  Judging  from 
the  work  she  did,  was  was  evidently  not  a 
young  child,  and  we  will  assume  that  to  be 
80.  The  evidence  shows,  however,  that  she 
became  a  member  of  the  family  In  the  sense 
in  which  that  term  is  used  in  the  authorities 
we  have  referred  to.  She  testified  as  fol- 
lows: "Q.  How  did  you  come  to  go  to  live 
there,  Mrs.  Harper?  A.  Mrs.  Harper  was 
very  lonely  and  had  no  daughter,  and  kept 
begging  me  until  I  went  to  live  with  her. 
•  *  ♦  Q.  Then  you  continued  to  live  at 
Mrs.  Harper's  house  np  until  the  time  of  her 
death?  A.  Yes,  sir.  Q.  She  asked  you  to 
come  there  as  a  daughter?  A.  Tes.  Q.  You 
lived  there  as  a  daughter?  A.  Yes.  Q.  Mrs. 
Harper  was  very  fond  of  you  and  you  of 
Mrs.  Harper?  A.  Yes,  sir.  Q.  You  lived 
there  Just  like  any  other  member  of  the  fam- 
ily would?  A.  Yes.  Q.  Yon  had  all  the  privi- 
leges any  member  of  the  family  had,  didn't 
you?  A  Yes."  There  is  not  a  suggestion  in 
the  record  that  she  ever  intended  to  make  a 
diarge  for  her  services,  or  that  there  was 
any  promise,  express  or  Implied,  at  the  time 
of  the  rendition  of  the  services  that  she 
would  be  paid.  It  was  not  until  after  the 
death  of  Mrs.  Harper  that  the  note  sued  on 
was  given.  The  testimony  of  the  plaintiff 
as  to  the  note  was  as  follows:  "Q.  Mrs. 
Harper,  what  was  the  consideration  for  this 
note?  A.  He  wanted  to  secure  me  in  case  he 
didn't  get  to  make  a  will.  Q.  Secure  you  for 
what?  A.  In  consideration  of  the  services 
I  had  always  rendered  there  in  the  family. 
Q.  A3»d  was  this  note  given  for  that  purpose? 
A.  Yes,  sir."  On  cross-examination  by  her 
counsel  (she  having  been  called  by  the  de- 
fendant) she  said:  "Q.  Mrs.  Harper,  you 
said  Mr.  Harper  said  to  you  at  that  time 
why  he  was  Induced  then  to  give  the  note? 
A.  Just  as  I  answered.  He  gave  it  to  me  to 
secure  me  in  case  be  didn't  get  to  make  a 
will.  Q.  You  don't  probably  understand.  I 
want  to  know  how  that  conversation  came 
up  with  reference  to  his  first  wife.  I  don't 
want  to  lead  you.  I  am  cross-examining  you. 
I  know  what  yon  said  to  me.  What  did  be 
say  to  you  with  reference  to  his  first  wife 
and  what  she  had  intended?  A.  He  said  she 
always  intended  to  provide  for  me  at  her 
death,  and  what  she  wanted  after  the  debts 
were  all  paid  (they  were  very  much  involv- 
ed).   She  wanted  them  to  give  it  to  me  In 


money  to  do  what  I  wanted  with  It.  Q.  To 
give  you  what  In  money?  A.  The  amount 
of  the  provision  they  were  going  to  make  for 
me."  Then,  after  showing  by  her  the  char- 
acter of  services  rendered,  she  was  asked: 
"Q.  Was  anything  said  to  you  by  Mr.  Har- 
per about  paying  for  it?  A.  No ;  except  that 
$3,000,  that  was  all.  He  never  mentioned  it 
before.  He  said  It  was  for  consideration  for 
the  services  I  had  done.  •  *  *  Q.  Who 
was  passing  through  the  room  when  he  gave 
it  to  you?  A  As  he  was  passing  out  Mrs. 
Lavinia  Harper  came  through  the  sitting 
room  where  I  was  sitting.  I  held  it  up  and 
said,  'Look  here,  see  what  Mr.  Harper  gave 
me.'  She  said  'Oh,  isn't  that  nice.' "  Her 
own  testimony,  therefore,  conclusively  shows 
that  there  was  no  understanding  when  they 
were  rendered  tb^t  she  was  to  be  paid  for 
her  services,  and  it  was  not  until  long  after 
they  had  been  rendered  that  the  note  was 
given,  and  then  it  was  given  "in  case  he 
didn't  get  to  make  a  will."  Moreover,  it  was 
the  first  Mrs.  Harper,  who  always  intended 
to  provide  for  her  at  her  death.  It  would 
seem  to  be  dear,  then,  that  under  the  author- 
ities the  appellant  could  not  recover  for  the 
services  rendered,  if  she  was  simply  suing 
for  compensation  for  such  services,  and  it 
only  remains  to  determine  whether  she  can 
recover  on  the  note,  which  was  given  under 
the  circumstances  we  have  stated. 

[4]  It  will  be  conceded  that  this  note  im- 
ported a  consideration,  and  the  plaintiff 
made  out  a  prima  facie  case  by  its  produc- 
tion in  evidence,  but  it  must  also  be  admit- 
ted that  the  defendant  had  the  legal  right  to 
prove  want  of  consideration  for  It,  and,  if 
that  be  established,  that  no  recovery  could 
be  had.  From  what  we  have  already  said  it 
can  be  seen  that  in  our  Judgment  the  evi- 
dence conclusively  shows  that  the  services 
rendered  were  gratuitous,  and,  as  there  was 
no  other  attempted  to  be  shown,  there  was 
no  consideration  upon  which  the  promise  to 
pay  can  be  sustained.  As  the  appellant  did 
imdoubtedly  render  the  first  Mrs.  Harper 
faithful  services,  it  is  to  be  regretted  that 
she  or  the  decedent  did  not  make  provision 
for  her  by  will,  or  in  some  way  which  could 
be  sustained,  but  in  our  Judgment  recovery 
cannot  be  allowed  in  this  case  without  vio- 
lating principles  of  law  which  are  firmly  es- 
tablished. 

[5-7]  The  fact  that  the  note  was  payable 
after  the  maker's  death  would  not  of  Itself 
defeat  recovery.  Feeser  v.  Feeser,  93  Md. 
716r  50  AO.  406 ;  Junkins  v.  Sullivan,  110  Md. 
539,  73  Atl.  264.  But  the  validity  of  every 
parol  contract,  whether  verbal  or  written, 
depends  on  the  fact  of  a  sufficient  legal  con- 
sideration, and  that  of  a  promissory  note  in 
the  hands  of  the  payee  is  always  open  to  in- 
quiry (Sumwalt  V.  Rldgely,  20  Md.  107) ;  and 
a  "mere  moral  obligation  simply  would  not 
be  a  sufficient  legal  foundation  for  the  prom- 
ise" (Ingersoll  v.  Martin,  58  Md.  67,  42  Am. 
Bep.  322;   Linz  v.  Schuck,  106  Md.  220.  67 
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AtL  286,  11  L.  R.  A.  (N.  S.)  789,  124  Am.  St 
Rep.  481;  LyeU  t.  Walbach,  113  Md.  574,  77 
Atl.  1111).  In  De  Grange  t.  De  Grange,  9C 
Md.  609,  54  Atl.  663,  It  was  held,  quoting 
from  the  syllabus,  that  "a  promissory  note 
executed  and  delivered  by  the  maker  to  the 
payee  as  a  voluntary  gift  cannot  be  enforced 
against  the  estate  Of  the  maker  after  his 
death,  because  such  a  note  is  a  mere  prom- 
ise, without  consideration,  to  make  a  gift." 
The  statement  in  that  opinion  that  there  was 
evidence  tending  to  show  that  the  appellant 
from  time  to  time  rendered  to  the  Intestate 
such  services  as  one  brother  might  be  ex- 
pected to  perform  for  another,  but  that  the 
evidence  did  not  connect  the  giving  of  the 
notes  with  those  services,  or  show  that  they 
formed  a  consideration  for  the  notes,  merely 
referred  to  a  fact  in  the  case,  and  the  court 
did  not  say  or  intimate  that  under  such  cir- 
cumstances as  we  have  here  services  by  a 
member  of  a  family  to  another  would  be  a 
sufficient  consideration  In  the  absence  of  a 
promise  or  understanding  when  the  services 
were  rendered. 

[8]  Although  this  court  and  its  predeces- 
sors have  fully  recognized  the  doctrine  that 
a  general  legacy  given  in  satisfaction  of  a 
subsisting  debt  due  by  a  testator  to  a  lega- 
tee^ is  in  the  event  of  an  insufficiency  of  as- 
sets entitled  to  preference  in  payment  over 
other  general  legacies,  we  have  also  held  that 
when  a  legacy  la  given  In  compensation  for 
services  rendered  by  the  legatee  gratuitously, 
there  being  no  legal  obligation  on  the  testa- 
tor to  pay  for  them,  the  legacy  is  not  entitled 
to  priority,  although  the  services  were  in  the 
highest  degree  meritorious.  Buchanan  v. 
Pue,  6  Gill,  112;  Matthews  v.  Targarona, 
104  Md.  442,  65  Atl.  60.  The  appellant  cited 
Hamilton  v.  Thirston,  83  Md.  213,  48  Atl. 
709,  to  show  that  an  action  will  lie  where 
there  Is  a  promise  to  wiU  property  in  consid- 
eration of  services  rendered  to  the  promisor, 
but  in  that  case  there  was  evidence  tending 
to  prove  that  the  intestate  agreed  with  the 
appellee  that,  if  be  would  stay  with  him  and 
do  for  him  whatever  services  he  requested 
for  the  remainder  of  his  life,  he  would  at  bis 
death  give  him  a  portion  of  his  estate  equal 
to  that  of  any  of  his  children.  There  was 
also  evidence  that  the  appellee  entered  into 
the  agreement  and  rendered  services  to  his 
uncle  durlug  the  remainder  of  the  tatter's 
life,  although  the  appellee  was  not  permitted 
to  recover  on  that  promise  by  reason  of  the 
statute  of  frauds.  That  was  a  wholly  differ- 
ent case  from  this. 

[9]  Amongst  authorities  in  other  Jurisdic- 
tions which  support  the  doctrine  that  a  prom- 
ise to  pay  for  past  services  rendered  by  one 
monber  of  a  family  to  another  or  a  note 
given  for  such  consideration  cannot  be. en- 
forced are  Lang  ▼.  Dietz,  191  Ul.  161,  60  K. 
E.  841;  Sbugart  ▼.  Shugart,  111  Tenn.  179, 
76  S.  W.  SQl,  102  Am.  St  Rep.  777;   Goldsby 


V.  Robertson,  1  Blackf.  (Ind.)  247;  Allen  t. 
Bryson,  67  Iowa,  591,  25  N.  W.  820,  56  Am. 
Rep.  358 ;  St<meburner  v.  Motley,  95  Va.  784, 
30  S.  E.  364;  Blansban  v.  Russell,  32  App. 
Div.  103,  52  N.  X.  Supp.  963,  affirmed  in  161 
N.  Y.  629,  56  N.  B.  1093 ;    7  Cyc.  711. 

So  without  further  discussion  of  the  ques- 
tion, we  are  of  the  opinion  that  the  court 
properly  granted  the  two  prayers  of  the  de- 
fendant and  it  is  unnecessary  to  refer  to 
those  of  the  plaintiff  which  were  rejected. 

Judgment  affirmed,  the  'appellant  to  pay 
the  costs. 


(US  Ud.  488) 

GODWIN  T.  DA  CONTURBIA  et  at 
(Court  of  Appeals  of  Maryland.    April  5,  IDll.) 

1.  Refokhatioh  '  OF   Instkujcents    (5    45*)  — 

REFOBMATION  of  TROBT  DKKD— SUFFICIEWCT 

OF  Evidence— Tbusi. 

A  trust  deed  executed  by  a  married  woman 
and  her  husband  conveying  real  and  personal 
estate  to  the  wife  in  trust  for  her  benefit  during 
ber  life,  with  remainder  to. her  children,  or,  in 
default  of  issue  to  sncl>  peisons  as  she  might  ap- 
point by  will  or  in  the  absence  of  such  appoint- 
ment to  her  heirs  at  law  under  the  existing 
laws  of  Maryland,  contained  a  provision  that  the 
grantor  and  beneficiary  had  full  reserved  power 
at  the  period  of  three  years  from  and  after  the 
date  hereof  by  deed"  duly  acknowledged  and  re- 
corded "to  revoke  the  trust  hereby  created"  and 
to  revest  the  entire  legal  and  equitable  title  in. 
herselL  Held,  in  a  proceeding  for  the  oonstrac- 
tion  or  reformation  of  the  trust  deed,  that  the 
evidence  was  sufficient  to  show  that  the  parties 
to  the  deed  intended  that  the  creator  of  the  trust 
should  have  the  power  to  rescind' it  at  any  time 
after  it  bad  been  in  existence  for  three  years. 
authorizing  a  reformatioa  of  the  revoking  clause 
80  as  to  clearly  express  and  effectuate  that  in- 
tention. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instmments,  Cent  Dig.  {f  157-103;  Dec 
Dig.  {  45.*] 

2.  Refobmatiow   of  Iwstbumewts  (J  17*)  — 
Right  of  Action— Equity. 

Equity  has  jurisdiction  to  correct  an  agree- 
ment which  by  mutual  mistake  in  the  statement 
of  its  terms  fails  to  effectuate  the  real  intention 
of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §S  69-71;  Dec.  Dig: 
{  17.*] 

8.  Refobhation   of  Ihstbuicentb   ({   17*)  — 
Gboun  ds— Mistake. 

A  deed  of  trust  contained  a  reservation  that 
the  grantor  and  beneficiary  might  "at  the  period 
of  three  years  from  and  alter  the  date  hereof"  by 
duly  acknowledged  and  recorded  deed  revoke  the 
trust  thereby  created  and  revest  in  herself  the 
full  legal  and  equitable  title  to  the  property  con- 
veyed. Held,  in  a  proceeding  for  the  reforma- 
tion of  the  trust  deed  on  the  ground  that  the 
terms  of  the  reservation  through  mistake  failed 
to  clearly  express  the  agreement  and  intention  of 
the  parties,  that  as  the  questions  arose  thtougfa 
doubts  as  to  the  meaning  of  a  particular  com- 
bination of  words  in  the  connection  in  which 
they  were  used,  and  not  as  to  the  legal  effect  of 
language  whose  ordinary  import  Is  free  from  dif- 
ficulty, and  as  the  terms  had  no  defined  legal 
signincanoe,  any  error  was  not  occasioned  by  a 
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misconception  of  qn  j  mle  of  law,  and  there  was 
ground  for  reformation. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  68-71 ;  Dec.  Dig. 
i  IT.*] 

4.  BefORMATIOK    of    iNaTBUUSNIS    (!    18*)  — 

Gbounds— Mistake  or  IiA.w. 

A  mistalce  of  law  Is  not  ground  for  reform- 
ing an  instrument. 

[Ed.  Note.— For  other  case*,  see  Reformation 
of  Instruments,  Cent  Dig.  |{  12,  78 ;  Dea  Dig. 

Ai^al  from  Circuit  Court  of  Baltimore 
City:  Alfred  S.  NUea,  Judge. 

Proceedings  by  Clair  da  Conturbla  (Pat- 
terson) and  others  against  James  B.  God- 
win, next  friend  of  Fortunate  da  Conturbla, 
and  others,  for  the  construction  of  an  ex- 
press trust  Decree  for  plalntiffa,  and  de- 
fendant Fortonato  da  Conturbla,  by  his  next 
friend,  appeals.    Decree  aflOrmed. 

Argued  before  BOfD^  C.  J.,  and  PEARCB, 
aXiOHAS.  PATTISON,  and  UKNER,  JJ. 

Morris  A.  ^opet,  for  appellant  Charles  J. 
Bonaparte,  for  ai%)eUee8. 

tJBNER,  J.  The  parpose  of  this  proceed- 
ing is  ta  have  jodldally  construed  a  revo- 
cation clause  in  a  deed  of  trust  and  to  pro- 
cure Its  reformation  or  cancellation  upon 
the  ground  of  mistake,  if  the  terms  employ- 
ed, as  Interpreted'  by  the  court,  are  fonnd 
not  to  express  the  real  agreement  of  the  par- 
tieis  to  the  instrument 

On  July  S,  1906,  the  appellees,  Olalr  da 
Contni4>ia  (Patterson),  a  battve  of  Baltimore 
city,  and  Ceeare  da  Contnrbla,  her  husband, 
an  Italian  count,'  executed  the.  deed  of  trust 
in  question  by  which  they  conveyed  certain 
real  and  personal  estate  of  the  former  In 
Baltimore  city  to  W.  Hall  Harris  and  W. 
Hall  Harris,  Jr.,  in  trust  for  the  benefit  of 
the  wife  during  her  life,  with  remainder  to 
her  children,  or,  in  default  of  issue,  to  such 
persons  as  she  might  appoint  by  will,  or,  in 
the  absence  of  such  appointment,  to  her 
heirs  at  law  under  the  then  existing  laws  of 
this  state.'  The  following  provision  in  the 
deed  is  the  one  which  is  to  be  specially  con- 
sidered: "It  is  hereby  further  declared  that 
it  shall  be  lawful  for  the  said  (TIair  da  Con- 
tnrbla, and  full  power  thenefor  is  hereby 
expressly  reserved  by  her  at  the  period  of 
three  years  from  and  after  the  date  hereof 
by  deed  under  her  liand  and  seal  (duly  ac- 
knowledged before  some  officer  authorised 
by  the  laws  of  the  state  of  Maryland,  to 
take  acknowledgments  of  deeds  of  land  in 
the  city  of  Baltimore,  In  the  state  of  Mary- 
land) and  recorded  among  the  land  records 
of  the  cit^  of  Baltimore  aforesaid,  to  revoke 
the  trust  hereby  created  and  thereupon  and 
tIi«iCeforth  this  deed  shall  be  void  and  the 
title  legal  and  equitable  to  the  property  here- 
by granted  or  then  held  thereunder  shall, 
without  more,  vest  free  and  clear  and  dis- 
charged of  and  from  the  trust  hereby  creat- 


ed in  the  some  manner  and  in  the  same  per- 
sons who  would  then  be  entitled  thereto  if 
this  deed  had  not  been  made."  The  deed  of 
trust  was  executed  in  Italy,  and  was  for- 
warded to  the  trustees  In  Baltimore  city, 
who  proceeded  with  the  administration  of 
the  trust.  Shortly  before  the  expiration,  on 
July  3,  1909,  of  the  three-year  period  men- 
tioned in  the  deed  there  was  some  corre- 
spondence between  the  countess  and  Mr. 
Harris  in  which  her  intention  to  revoke  the 
tirust  was  indicated,  but  she  did  not  take 
steps  to  carry  out  that  purpose  until  the 
spring  of  1910.  In  the  course  of  certain 
negotiations  then  being  conducted  with  a 
view  to  the  sale  of  some  of  the  real  estate 
covered  by  the  trust  to  be  consummated  aft- 
er Its  revocation  should  be  effected,  the  trus- 
tees were  advised  by  conveyancers  and  coun- 
sel representing  prospective  purchasers  that 
doubtii 'existed  as  to  whether  the  trust  had 
not  become  Irrevocable  by  reason  of  the  fact 
that  the  power  of  revocation  had  not  been 
exercised  immediately  upon  the  termination 
of  the  period  stated  In  the  deed.  In  order 
to  relieve  the  title  of  this  embarrassment 
and  to  protect  the  trustees  in  the  surrender 
of  the  estate  to  the  countess,  the  present  pro- 
ceeding was  instituted.  The  bill  was  filed 
by .  the  grantors  In  the  deed,  and  it  brought 
in  as  defendants  -the  trustees  and  all  per- 
sons Interested  in  the  remainder,  including 
Fortunato  da  Conturbla,  the  infant  s(«  and 
pnly  child  of  the  plaintiffs.  After  alleging 
the  execution  and  subsequent  revocation  of 
an  earlier  deed  of  trust,  made  by  the  coun- 
tess in  anticipation  of  her  marriage^  and 
which  had  embraced  a  larger  estate,  the  hUI 
states,  in  substance,  the  facts  to  which  we 
have  already  alluded,  and  avers  that  the 
deed  of  July  3,  1906,. was  a  wholly  voluntary 
conveyance,  and  was  executed  with  the  un- 
derstanding and  intoition  of  both  the  gran- 
tors, and  grantees  that  it  was  revocable  at 
any  time  after  the  expiration  of  the  period 
of  three  years  from  its  date ;  that  in  such  be- 
lief the  countess  made  arrangements  and  en- 
tered into  contracts  for  the  reinvestment  of 
her  property  tn  the  Kingdom  of  Italy,  it  be- 
ing her  purpose  to  have  the  deed  revoked 
and  the  estate  converted  into  money  Imme- 
diately or  shortly  after  the  expiration  of  the 
period  prescribed;  but  that  owing  to  her 
son's  illness,  and  b^ing  unaware  of  any  rea- 
oon  for  haste  In  the  revocation  of  the  deed 
and  the  conversion  of  her  property,  she  did 
not  come  to  the  United  States  in  the  sum- 
mer of  1909  as  she  had  intended,  but  post- 
poned her  visit  until  the  following  spring. 
It  was  charged  that  by  the  true  construc- 
tion of  the  deed  It  was  revocable  at  any 
time  after  three  years  from  its  date,  and 
that  under  the  circumstances  of  the  case  it 
would  be  inequitable  for  the  deed'  to  be  con- 
strued to  have  the  effect  of  depriving  the 
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plaintiff  of  all  control  of  her  property  con- 
trary to  ber  purpose  and  desire  at  the  time 
ot  Its  execution.  The  relief  prayed  Is  that 
the  deed  may  be  construed  to  have  the  mean- 
ing intended  by  the  parties,  or,  If  the  court 
should  hold  It  to  be  IrreTOcable  according  to 
the  language  employed,  that  It  be  canceled 
as  having  resulted  from  a  mistake  of  the 
parties.  There  was  also  a  prayer  for  gener- 
al relief. 

The  trustees  in  their  answer  admit  the  al- 
legations of  the  bill  as  to  the  facts  we  have 
mentioned,  and  further  aver  that  the  deed 
In  question  was  executed  by  the  grantors 
and  accepted  by  the  trustees  upon  the  un- 
derstanding and  In  the  belief  that  It  would 
be  revocable  at  or  after  the  stated  period  of 
three  years.  They  set  forth  the  circumstanc- 
es connected  with  the  execution  of  the  deed, 
and  submitted  that  not  only  are  the  plain- 
tiffs entitled  to  terminate  the  trust,  but  that 
the  trustees  have  the  right  to  invoke  the  aid 
of  the  court  "to  relieve  them  from  the  bur- 
den and  responsibility  imposed  upon  them  by 
the  constitictlon  now  suggested  which  they 
are  advised  is  erroneous  In  law  and  which 
they  know  to  be  repugnant  to  the  purposes 
and  Intentions  of  the  parties."  The  Infant 
child  of  the  plaintiffs  answered  by  guardian 
ad  litem,  submitting  his  rights  to  the  pro- 
tection of  the  court;  and  the  other  defend- 
ants filed  answers  in  which  the  material  al- 
legations of  the  bill  were  either  expressly 
admitted  or  left  without  denial,  and  In 
which  most  of  the  resijondents  stated  that  it 
had  always  been  their  understanding  that 
the  deed  of  trust  was  revocable  at  any  time 
after  three  years  from  Its  execution. 

The  learned  court  below  reached  the  con- 
tusion upon  the  evidence  adduced  In  the 
case  that  the  Intention  of  the  parties  to  the 
deed  was  that  it  should  be  subject  to  be  re- 
voked at  the  option  of  the  countess  at  any 
time  after  the  designated  period  had  ex- 
pired, and  that,  as  the  terms  of  the  revoca- 
tion clause  did  not  clearly  express  the  agree- 
ment of  the  parties  in  that  respect,  it  should 
be  reformed  so  as  to  effectuate  their  real 
and  original  purpose  A  decree  was  passed 
accordingly,  and  the  pending  appeal  is  taken 
on  behalf  of  the  Infant  defendant,  whose  In- 
terests in  the  trust  have  been  ably  represent- 
ed from  the  beginning  of  the  proceedings  by 
counsel  appointed  by  the  court 

It  is  perfectly  manifest  upon  the  record 
that  the  parties  to  the  creation  of  the  trust 
under  consideration  never  contemplated  that 
it  should  continue  indefinitely  if  not  revoked 
at  the  Instant  of  the  termination  of  the  i)e- 
riod  limited  in  the  deed.  The  uncontradict- 
ed evidence  shows  precisely  the  contrary 
understanding.  Not  only  is  Uie  testimony  of 
the  parties  explicit  to  that  effect,  but  their 
correspondence  preceding  the  execution  of 
the  deed  shows  that  the  practical  object  of 
the  revocation  clause  was  to  restrict  the 
duration  of  the  trust  When  the  deed  was 
prepared  and  sent  to  the  countess  in  Italy, 


a  blank  was  left  for  the  designation  of  the 
period  during  which  the  trust  should  not  be 
terminated,  and  the  instrument  remained 
unexecuted  for  some  time  pending  communi- 
cations between  the  countess  and  Mr.  Har- 
ris upon  the  question  as  to  how  long  the 
trust  should  last  It  was  first  suggested  by 
the  countess  that  it  should  continue  for  10 
or  15  years.  In  reply  Mr.  Harris  advised 
that  In  bis  Judgment  it  would  be  better  that 
it  should  exist  for  the  longer  period,  but 
stated  that  he  had  left  a  blank  In  the  deed 
In  order  that  either  time  might  be  fixed.  On 
June  22,  1006,  the  countess  wrote  that  she 
thought  It  advisable  to  change  the  "time 
limit  of  the  trust"  and  proposed  a  period  of 
four  or  Are  years.  Three  days  before  the 
execution  of  the  deed  Mr.  Harris  received  a 
cablegram  from  the  countess  stating  that  if 
he  would  accept  the  trust  for  three  years 
she  would  execute'  the  Instrument  and  re- 
questing his  reply.  He  cabled  at  onoe:  "I 
accept  three  years,  though  think  unwise." 
Toward  the  close  of  the  three-year  period, 
the  countess  wrote  Mr.  Harris,  under  date 
of  June  5,  1909,  that  she  wanted  very  much 
to  be  In  Baltimore  "next  month  when  the 
present  trust  expires,"  but  thought  it  bet- 
ter to  wait  until  autumn.  On  the  16th  of  the 
same  month  she  wrote  again,  stating  that 
Fortunato  was  ill  with  typhoid  fever,  and 
requestiiig  that  Mr.  Harris  would  look  after 
her  business  affairs  "after  the  trust  is  finish- 
ed" until  she  could  go  to  America.  The  sec- 
ond of  these  two  communications  was  re- 
ceived by  Mr.  Harris  on  June  30th.  and  on 
that  day  he  replied  to  both,  and  in  the 
course  of  his  letter  stated  that  the  trust 
would  not  terminate  merely  by  the  exirira- 
tlon  of  the  period  of  three  years  from  its 
date,  but  that  a  deed  of  revocation  would 
be  necessary.  "Until  this  shall  be  done,"  he 
wrote,  "I  understand  the  trust  to  continue, 
and  accordingly  Hall  and  I  will  manage  the . 
business  as  heretofore  poidlng  some  further 
action  at  a  time  when  you  shall  be  prepar- 
ed to  take  it  up,  and  when  It  may  be  de- 
termined what  will  be  required  for  proper 
protection  of  titles  to  property  and  of  par- 
ties in  interest"  It  was  testified  by  Mr. 
Harris  that  at  the  time  of  this  correspond- 
ence it  had  not  occurred  or  been  suggested 
to  him  that  there  was  any  possibility  of  the 
deed  being  so  construed  as  to  make  It  un- 
determinable If  It  were  not  revoked  at  ex- 
actly the  end  of  the  three-year  period,  and 
that  the  unquestionable  understanding  of  all 
parties  Interested  was  that  the  trust  could 
be  rescinded  at  any  time  after  the  expira- 
tion of  that  period;  that  if  he  had  enter- 
tained any  doubts  on  the  subject  be  would 
have  forwarded  a  form  of  revocation  to  the 
countess  In  order  to  effectuate  what  he  knew 
to  be  her  Intention;  and  that  there  would 
have  been  time  for  such  action  after  he  re- 
ceived her  letter  of  June  5th  in  which  she 
spoke  of  the  termination  of  the  trust 
The  facts  to  which  we  have  thus  referred 
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would  seem  to  be  conclusive  as  to  the  real 
agreement  and  understanding  of  the  parties 
to  the  deed  with  respect  to  Its  revocabUity. 
It  has  been  suggested,  however,  by  counsel 
for  the  Infant  remainderman  that  the  dr- 
cumstances  connected  with  the  revocation  of 
the  first  deed  of  trust,  ^d  an  allusion  to  it 
In  the  correspondence  preliminary  to  the 
second  deed,  should  have  conveyed  to .  the 
countess  the  idea  that  the  later  trust  could 
only  be  abrogated  Immediately  upon  the  ter- 
mination of  the  prescribed  period  of  three 
years.  It  appears  that  the  former  instru- 
ment reserved  a  i>ower  of  revocation  "after 
the  expiration  of  a  period  of  seven  years 
from  the  date  of  the  deed,  or  of  a  further  pe- 
riod of  five  years,"  and,  the  countess  having 
Indicated  her  desire  to  have  the  trust  discon- 
tinued at  the  end  of  the  first  period  men- 
tioned, Mr.  Harris  was  careful  to  forward 
to  her  a  form  of  revocation  with  explicit  In- 
structions for  its  execution  as  soon  as  the 
seven  years  shoul{l  expire.  In  his  letter  on 
this  subject  Mr.  Harris,  In  referring  to  the 
dratt  of  the  new  deed,  and  having  in  mind 
the  longer  period  then  contemplated  for  the 
trust,  said:  "The  new  trust  must  be  creat- 
ed on  Its  face  for  the  time  specified  in 
it  in  order  that  the  titles  to  the  proper- 
ties may  be  In  proper  shape,  but  the  power 
is  reserved  to  you  to  terminate  it  at  the  ex- 
piration of  ten  years,  which  Is  just  as  It 
was  in  the  old  deed  of  trust  at  the  expira- 
tion of  seven  years." 

It  Is  evident  that  the  provisions  of  the 
earlier  deed  were  such  as  to  naturally  sug- 
gest the  desirability  of  having  the  right  to 
revoke  it  exercised  punctually  at  the  end  of 
the  first-stated  term  so  as  to  avoid  any  ques- 
tion as  to  the  continuance  of  the  trust  Into 
the  succeeding  specified  period.  But  we  do 
not  think  that  the  precautions  taken  to  pre- 
vent the  Inception  of  another  defined  stage 
of  irrevocability  for  the  trust  has  any  con- 
trolling significance  as  regards  the  under- 
standing of  the  parties  as  to  the  very  differ- 
ent situation  under  the  second  deed  where 
only  one  period  Is  designated  during  which 
the  trust  should  not  be  subject  to  recall.  In 
view  of  this  important  difference  between 
the  two  deeds,  we  cannot  hold  that  the  ref- 
erence to  the  first  one  In  the  letter  from 
which  we  have  quoted  Is  inconsistent  with 
the  positive  assurance  of  the  parties  and  the 
convincing  effect  of  their  conduct  as  demon- 
strating their  intention  that  the  second 
trust  should  be  revocable  after  three  years 
and  their  belief  that  this  purpose  had  been 
duly  expressed  in  the  instrument 

[1]  We  can  therefore  entertain  no  doubt 
whatever  upon  the  evidence  before  us  that 
the  parties  to  the  deed  In  question  intended 
and  understood  at  the  time  of  its  execution 
that  the  creator  of  the  trust  should  have 
the  power  to  rescind  it  at  any  time  after  It 
had  been  In  existence  f«r  the  period  Indicat- 
ed; If  the  deed  does  not  reserve  such  a 
power.  It  is  because  the  parties  to  the  In- 


strument have  been  mistaken  In  the  selec- 
tion of  terms  to  express  their  agreement 

[2]  In  this  aspect  of  the  case  a  court  of 
equity  can  have  no  hesitation  In  granting 
appropriate  relief.  The  principle  Is  well  set- 
tled that  equity  has  jurisdiction  to  correct 
an  agreement  which  by  a  mutual  mistake  in 
the  statement  of  its  terms  falls  to  effectu- 
ate the  real  Intention  of  the  parties.  iEtna 
Indemnity  Co.  v.  Railway  Co.,  112  Md.  389, 
76  Atl.  251,  136  Am.  St  Rep.  389;  Coggins 
V.  Carey,  106  Md.  218,  66  Atl.  673,  10  L.  R. 
A.  (N.  S.)  1191,  124  Am.  St  Rep.  468;  Cohen 
V.  Numsen,  104  Md.  679,  65  Ati.  432;  White 
V.  Shaffer,  97  Md.  367,  54  Atl.  974;  Boulden 
V.  Wood,  96  Md.  337,  53  Atl.  911;  Miller  v. 
Stuart,  107  Md.  28,  68  AO.  273;  Coale  v. 
Merryman,  35  Md.  382;  Dulany  v.  Rogers,  50 
Md.  532;  Bond  v.  Dorsey,  65  Md.  316,  4 
Atl.  279. 

[3]  It  has  beep  suggested  on  behalf  of  the 
appellant  that  this  doctrine  Is  not  applicable 
here,  because,  as  It  is  argued,  a  misappre- 
hension as  to  the  meaning  of  language  which 
has  been  used  by  design  and  not  by  inad- 
vertence constitutes  a  mistake  of  law  from 
which  the  parties  are  not  entitled  to  be  re- 
lieved. This  theory  In  our  judgment  Is  not 
available  imder  the  conditions  here  present- 
ed. The  questions  In  this  case  arise  from 
doubts  entertained  as  to  the  meaning  of  a 
particular  combination  of  words  in  the  con- 
nection In  which  they  are  used,  and  not  as 
to  the  legal  effect  of  language  whose  ordi- 
nary Import  is  free  of  difficulty.  The  terms 
under  consideration  have  no  defined  legal 
significance,  and.  If  an  error  has  occurred 
In  the  description  of  the  power  of  revoca- 
tion, it  was  not  occasioned  by  a  misconcep- 
tion of  any  rule  of  law.  An  Inaccuracy  In 
the  statement  of  a  stipulation  does  not  al- 
ways and  .of  necessity  Involve  a  mistake  as 
to  its  legal  effect  This  distinction  is  thus 
stated  in  Abraham  v.  North  German  Ins. 
Co.  (C.  C.)  40  Fed.  722:  "If  •  *  ♦  the 
parties  actually  mistake  or  misunderstand 
the  principle  of  law  applicable  to  the  sub- 
ject-matter of  the  contract,  and  reach  an 
agreement  relying  upon  this  mistake  of  the 
law,  there  Is  no  ground  upon  which  a  court 
of  equity  can  reform  the  contract  •  •  • 
When,  however,  the  mistake  lies  not  In  a 
misunderstanding  of  the  principles  of  the 
law  as  controlling  the  subject  of  the  con- 
tract, or  the  rights  of  the  parties  connected 
therewith,  but  merely  in  the  terms  proper  to 
be  used  In  defining  the  actual  contract  of  the 
parties,  such  a  mistake,  though  In  one  sense 
a  mistake  of  law,  is  one  that  a  court  ot 
equity  will  reform." 

[4]  While  the  doctrine  has  been  recog- 
nized In  this  state  that  a  mistake  of  law  Is 
not  a  sufficient  ground  for  invoking  the  aid 
of  a  court  of  equity  for  the  purposes  of  a 
reformation,  the  cases  in  which  it  has  been 
applied  were  entirely  consistent  with  the 
distinction  stated.  In  Euler  v.  Schroeder, 
112  Md.  155,  76  Ati.  164,  a  lender  of  money 
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naecl  In  the  purchase  of  real  estate  by  the 
borrower  erroneously  supposed  that  the 
transaction  would  result  In  the  creation  of 
a  lien  on  the  property  as  security  for  the 
loan;  and  In  Oebb  v.  Rose,  40  Md.  387,  the 
error  consisted  In  the  omission  to  observe 
a  statutory  requirement  In  the  execution  of 
the  deed  of  a  feme  corert  In  each  of 
these  instances  the  mistake  was  held  not  to 
Justify  equitable  Intervention.  The  case 
now  before  us  does  not  come  within  the 
principle  of  these  decisions,  but  Is  clearly  en- 
titled to  the  benefit  of  the  general  rule  an- 
nounced In  Dulany  t.  Rogers,  and  other 
Maryland  cases  above  cited,  to  the  etTect 
that:  "If  parties  enter  Into  an  agreement, 
and  through  an  error  In  the  reduction  of  It 
to  writing  the  written  agreement  falls  to  ex- 
press their  real  Intentions  or  contains  terms 
or  stipulations  contrary  to  their  common  In- 
tention, a  court  of  equity  will  correct  and 
reform  the  instrument  so  as  to  make  It  con- 
form to  the  Intention  of  the  parties."  The 
terms  of  the  deed  here  In  question  are  not 
In  our  opinion  necessarily  In  conflict  with 
the  true  agreement  they  were  Intended  to 
represent,  and  It  would  not  seem  Just  or  rea- 
sonable to  construe  them.  In  the  light  of  this 
record,  to  mean  that  the  valuable  right  of 
revocation  reserved  in  the  deed  must  be  ex- 
ercised Immediately  at  the  end  of  the  desig- 
nated term  or  be  permanently  lost  It  may 
be  fairly  urged,  however,  that  the  language 
employed  In  the  deed  does  not  clearly  and 
explicitly  set  forth  the  agreement  of  the 
parties  that  the  right  to  revoke  should  be 
unlimited  after  the  prescribed  period,  and 
it  Is  the  duty  of  the  court  to  aftord  them 
relief  by  reforming  the  instrument  in  which 
their  intentions  were  sought  to  be  expressed. 
Decree  affirmed,  the  costs  to  be  paid  out 
at  the  trust  estate. 


(US  Ud.  360) 

MITCHELL  T.  STATE. 

(Court  of  Appeals  of  Maryland.    April  5,  1011.) 

1.  Intoxicatino  Liquobs  (S  212*)— Offenses 
—VjohATma  Local  Option  Law— Indict- 
ment —  SuFFiciENCT  or  Allegation  — 
"Place  of  Business." 

Acts  lOOS^c.  27,  entitled  "An  act  to  enable 
the  voters  of  W.  county  to  determine  whether 
or  not  intoxicating  liquors  shall  be  'sold'  in  the 
county,"  and  providing  penalties  for  its  violation, 
provides,  by  section  %  that,  if  local  option  is 
adopted  in  W.  county,  it  shall  be  unlawful  for 
any  person  "under  any  pretense  whatever,  di- 
rectly or  indirectly,  to  barter,  sell,  give  away, 
or  otherwise  dispose  of  it,  at  a  place  of  business, 
or  keep  at  any  place  whatsoever  for  the  purpose 
of  bartering  or  selling  any  «  •  •  intozicat- 
inc  liquors  within  the  limits  of  W.  county," 
and  further  makes  it  unlawful  to  take  orders 
for  intoxicants  or  to  operate  as  a  distributing 
agent  therefor.  Held,  that  an  indictment  there- 
under for  illegally  "selling"  intoxicants  need  not 
allege  that  the  sale  was  at  a  place  of  business 
conducted  by  accused,  that  not  being  necessary 
to  constitute  an  offense  under  the  statute;    the 


words  '^lace  of  business"  merely  enlarging  the 
prohibition  by  making  it  unlawful  to  give  away 
or  otherwiee  dispose  of  intoxicants  under  any 
other  circumatances  at  a  place  of  business  than 
those  previously  mentioned. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Lfquors,  Cent.  Dig.  S  252;    Dec.  Dig.  >  212.» 

For  other  definitions,  see  Words  and  Phraaes. 
vol.  6,  pp.  6390-5392.] 

2.   StaTUTM    (S   181*)— COKSTBUCTIOIT— LbOIS- 

LATivx  Intent. 

The  cardinal  mle  in  construing  a  statute  is 
to  ascertain  the  legislative  intent  as  exprened 
therein. 

[Ed.  Note.— For  other  cases,  see  'Statutes, 
Cent  Dig.  Si  269,  283 ;   Dec  Dig.  i  181.*] 

8.  Statutes  ({  181*)— Constbuctior  — Cok- 

aiBunro  Toqetheb. 

In  determining  the  legislative  intent,  tb« 
whole  statute  must  be  construed  together. 

[Ed.  Note.— For  other  cases,  see  StatutesL 
Cent.  Dig.  H  250,  28S;    Dec.  Dig.  i  181.*] 

4.  Statutes  (|  241*)— 0)N8TRucnoN— Penai. 
Statutes— "Btbict  Constkucion." 

The  rule  that  penal  statutes  wiU  be  strictly 
construed  means  that  their  penalties  will  not  be 
extended  to  cases  not  plainly  within  their  lan- 
guage, and,  on  the  other  hand,  a  strained  con." 
struction  will  not  be  adopted  which  would  ex- 
elude  from  their  operation  cases  plainly  within 
their  scope ;  and  hence  with  those  quahficatioos 
such  statutes  should  be  cleariy  ana  reasonably 
construed. 

(Ed.  Note.— For  other  cases,  see  Statuteai 
Cent  Dig.  H  82%  823;    DecTbig.  |  241.* 

For  other  definitions,  see  Words  and  Phrases^ 
voL  7,  pp.  6606,  6607.1 

5.  Statutes  (i  184*)— Construction. 

Statutes  mould  be  construed  with  reference 
to  the  subject-matter  thereof,'  and  the  wrons 
they  were  intended  to  remedy. 

[Ed.  Note.— For  other  cases,  see  Statatea, 
Cent  Dig.  i  282;  Dec  Dig.  t  184.*] 

a.  STATuras  (i  114*)— Titles— Subjects. 

Acts  1908,  c  27,  entiUed  "An  act  to  enable 
the  voters  of  W.  county  to  determine  at  special 
election  whether  or  not  intoxicating  liquors  shall 
be  'sold,'  in  sudi  county,"  and  providing  certain 
penalties  for  its  violation,  does  not  contravene 
Const  art  3,  §  29,  requiring  that  the  subject  of 
evei7  law  shall  be  described  in  its  title,  bet-ause 
section  2  of  tlie  act  also  makes  it  unlawful  to 
"give  away,"  "otherwise  dispose  ol^"  or  "to  take 
orders  for'  intoxicants. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  i  114.*] 

7.  Constitutionai,  Law   (|  42*)— Rianr  lo 
Raise  ConstitutionaI.  Question. 

Where  the  conviction  in  a  prosecution  for 
violating  the  local  option  law  was  for  the  un- 
lawful ^'sale"  of  liquor,  a  contention  by  ac- 
cused that  the  local  option  act  was  invalid  as 
contravening  the  constitutional  provision  requir- 
ing every  law  to  embrace  but  one  subject  de- 
scribed in  its  title,  because  the  title  to  the  act 
referred  merely  to  the  "sale,"  of  intoxicants, 
while  its  body  made  it  an-  offense  to  "give 
away,"  "otherwise  dispose  of,"  etc.,  intoxicanta, 
will  not  be  considered ;  other  violations  of  the 
statute  than  that  for  which  accused  was  con- 
victed being  ImmateriaL 

[£>].  Note.— For  other  cases,  see  Gonstitution- 
al  Law,  Dec  Dig.  i  42.*] 

8.  Cbiminal  Law   (i   1086*)— ApfxaI/— Pbeb- 
xntation  Below — ^Kecessitt. 

Under  Code.  art.  6,  I  9  (rule  4),  providing 
that  the  Court  of  Appeals  shall  not  decide  anj 
question  which  does  not  plainly  appear  by  the 
record  to  have  been  decided  below,  it  cannot  on 
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appeal  from  a  conviction,  for  violating  tlie  local 
option  law  consider  an  objection  that  there  was 
no  evidence  that  the  act  was  adopted  by  the 
people  of  the  county ;  that  queatiou  not  having 
been  raised  at  trial. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2641 ;  Dec.  Dig.  {  1036.*] 

9.  Cbiminal  I*aw  (I  804*)— EviDKNOB— Jura- 
GiAi.  Nones.  ' 

Acts  1908,  c.  27.  patting  local  option  In 
force  in  Worcester  county  upon  adoption  of  the 
act  by  a  majority  of  the  voters,  being  a  public 
local  law,  applicable  to  the  entire  county,  the 
court  was  bound  to  take  judicial  notice  of  its 
adoption  therein  in  a  prosecution  for  violat- 
ing it 

[Ed.  Note.— For  other  cases,  see  Criminal 
I<aw,  Cent.  Dig.  {  706;   Dec.  Dig.  |  304.*] 

10.  IirtOXICATINO  LiqiTOBS  d   238*)  —  LOOAI. 
OraON— PB001>— ADOFTIOir   OT  IiAW. 

Whether  a  local  option  act  applicable  to  a 
county  was  adopted  and  operative  therein  is  a 
preliminary  question  for  the  court,  and  not  for 
the  jury,  in  a  prosecution  for  its  violation. 

[Ed.  Note.— For  other  caaea,  aee  Intoxicating 
Liquors,  Dec  Dig.  {  23&*] 

Appeal  from  drcait  Oourt,  Worcester 
County;  Robley  D.  Jones,  Jndge. 

Charles  Mltcbell  -waa  convicted  of  Tiolatlng 
toe  local  option  law,  and  he  appeals.  Af- 
firmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
PEAHCB,  BURKE,  PATTISON,  and  URN- 
BR,  JJ. 

Oeorge  M.  Upshur,  for  appellant  Wil- 
liam F.  Johnson,  State's  Atty.,  and  Isaac 
Lobe  Straus,  Atty.  Oen.,  for  the  State. 

BRISCOEk  J.  The  traverser  was  indicted 
on  the  2d  day  of  November,  1910,  In  the  cir- 
cuit court  for  Worcester  county,  for  the 
violation  of  Acts  1908»  c  27,  commonly 
known  as  the  "local  option  law"  of  that  coun- 
ty. He  was  tried,  convicted,  and  sentenced 
to  pay  a  fine  of  $150,  and  to  be  confined  in 
the  Maryland  House  of  Correction  for  the 
period  of  six  months.  He  has  taken  this  ap- 
peal. 

At  the  trial  of  the  case  the  traverser  de- 
murred to  the  Indictment  upon  the  ground 
that  It  failed  to  allege  the  offense  in  the 
language  of  the  statute  (that  is,  to  charge 
that  the  sale  of  the  intoxicating  liquor  was 
made  at  a  place  of  business  of  the  traverser); 
secondly,  the  act  is  unconstitutional  and 
void  because  In  violation  of  article  3,  {  29, 
Const  Md,,  which  provides  that  every  law 
enacted  by  the  General  Assembly  shall  em- 
brace but  one  subject  and  that  shall  be  de- 
scribed In  Its  title.  The  objections  to  the  in- 
dictment and  to  the  validity  of  Acts  1908, 
c  27,  raised  on  the  record  In  this  case,  can- 
not be  sustained,  and  we  think  the  ruling  of 
the  court  below  In  overruling  the  demurrer 
was  entirely  correct 

[1]  The  language  of  the  second  section  of 
the  act  of  1908,  under  which  the  indictment 
was  framed,  Is  clear  and  definite  in  its  leg- 
islative meaning  and  intent  and  can  admit  of 
but   one  constiTictlon.     It  provides  "that  If 


the  returns  of  the  election  provided  for  in 
section  one  of  this  act  shall  show  that  a  ma- 
jority of  the  votes  cast  at  said  election  were 
against  the  sale  of  Intoxicating  liquors  in 
Worcester  county,  that  it  shall  be  unlawful 
for  any  person  or  persons,  firm,  corporation 
or  association  of  persons,  \miec  any  pretense 
whatever,  directly  or  indirectly,  to  barter, 
sell,  give  away  or  otherwise  dispose  of  it  at 
a  place  of  business,  or  keep  at  any  place 
whatsoever  for  the  purpose  of  bartering  or 
selling  any  spirituous,  fermented  or  Intoxi- 
cating liquors,  alcoholic  bitters  or  compounds 
within  the  limits  of  Worcester  county ;  and 
It  shall  also  be  unlawful  for  any  person  or 
persons,  firm,  corporation  or  association  of 
persons  under  any  pretense  whatever,  within 
the  limits  of  the  county  aforesaid,  to  take 
orders  for  any  spirituous,  fermented  or  intox- 
icating liquors,  alcoholic  bitters,  or  com- 
pounds, or  for  any  person  or  persons,  firm, 
corporation  or  association  of  persons,  to  oper- 
ate as  distributing  or  collecting  agents  for 
any  spirituous,  fermented  or  Intoxicating  liq- 
uors, alcoholic  bitters  or  compounds." 

The  indictment  charged  tliat  Charles  Mitch- 
ell, the  appellant  here,  of  the  county  and 
state  named  In  the  Indictment  on  the  dth 
day  of  July,  In  the  year  1910,  at  said  county 
and  state,  unlawfully  did  sell  certain  spiritu- 
ous, fermented,  ot  intoxicating  liquors,  to 
wit,  one  gill  of  spirituous,  fermented,  or  in- 
toxicating liquors,  to  a  certain  Henry  Davis, 
contrary  to  the  form  of  the  act  of  assembly 
in  suqh  case  made  and  provided  and  against 
the  peace,  government  and  dignity  of  the 
state.  This  indictment  it  seems  to  us  clearly 
and  sufficiently  charged  an  offense  within  the 
statute  because  the  statute  by  its  very  terms 
prohibits  the  sale  of  spirituous,  fermented, 
and  Intoxicating  liquors  within  the  limits 
of  Worcester  county,  and  made  It  unlawful 
to  keep  at  any  place  whatsoever  for  the  pur- 
pose of  barter  or  sale  any  spirituous  or  in- 
toxicating liquors  within  the  limits  of  that 
county.  The  use  of  the  words  In  the  statute, 
"to  give  away  or  otherwise  dispose  of  It  at  a 
place  of  business,"  was  not  intended  to  allow 
the  sale  of  Intoxicating  liquors  in  the  county 
at  other  places  than  "a  place  of  business," 
but  they  were  inserted  for  the  purpose  of  en- 
larging the  prohibition,  and  making  it  un- 
lawful to  give  or  otherwise  dispose  of  It  un- 
der any  other  circumstances  and  conditions 
at  a  place  of  business  than  those  previously 
named  in  the  statute.  It  was  not  therefore 
necessary  to  allege  that  the  sale  was  made 
"at  a  place  of  business"  conducted  by  the 
traverser,  because  it  was  unlawful  under  the 
provisions  of  the  statute  to  sell  directly  or 
indirectly  spirituous  or  Intoxicating  liquors 
at  any  place  whatsoever  within  the  limits  of 
Worcester  county.  This  is  clear  both  from 
the  title  and  the  provisions  of  section  2  of 
the  act  Itself. 

[2-4]  The  cardinal  rule  in  the  construction 
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of  a  statute  1b  to  ascertain  tbe  Intention  of 
the  Legislature  as  It  is  expressed  In  the 
words  of  the  statute,  and  for  this  purpose 
the  whole  act  must  be  considered  together. 
In  State  ▼.  Archer,  73  Md.  57,  20  AU.  172, 
this  court  said  "this  rule  lies  at  the  bottom 
of  all  statutory  construction."  The  law,  It 
is  true,  in  Its  tenderness  for  life  and  liberty, 
requires  that  penal  statutes  shall  be  strictly 
construed,  by  which  ia  meant  that  courts 
will  not  extend  the  punishment  to  cases  not 
plainly  within  the  language  used.  At  the 
same  time  such  statutes  are  to  be  fairly  and 
reasonably  construed,  and  courts  will  not 
by  a  narrow  and  strained  construction  ex- 
clude from  their  operation  cases  plainly  with- 
in their  scope  and  meaning.  This  intention 
Is  to  be  ascertained,  primarily,  of  course, 
from  the  language  of  the  statute  itself,  and. 
If  the  language  used  is  plain  and  unambigu- 
ous, the  Legislature  must  be  understood  as 
meaning  what  they  have  expressly  declared. 
U.  8.  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct 
&25,  33  L.  Ed.  1060;  Foby  t.  Fletcher,  28  L. 
3.  Bxch.  100. 

[S]  Statutes  must  also  be  construed  with 
spedal  reference  to  the  subject-matter  legis- 
lated upon,  and  with  reference  to  the  mani- 
fest mischief  the  act  was  Intended  to  remedy. 
Alexander  v.  Worthington,  5  Md.  472;  He- 
land  Park  Co.  t.  State,  80  Md.  451,  81  AtL 
298;  Maxwell  y.  State,  40  Md.  273;  Johnson 
&  Wife  V.  Heald,  33  Md.  352.  The  construc- 
tion we  have  thus  glv«n  the  act  here  In  dis- 
pute, not  only  we  thlnlc  accords  with  the 
well-settled  rules  of  statutory  interpretation 
established  by  the  courts,  but  carries  out  the 
legislative  purpose  and  hitent  of  the  act  it- 
self. 

[6]  It  la  contended,  however,  that  section 
2  of  the  act  Is  Invalid  and  unconstitutional 
because  in  violation  of  article  3,  {  29,  Const, 
for  the  want  of  a  valid  title.  The  title  of 
the  act  it  will  be  seen  is  an  act  to  enable  the 
qualified  voters  of  Worcester  county  to  deter- 
mine at  a  special  election  to  be  held  Satur- 
day, March  21,  1908,  whether  or  not  spiritu- 
ous, fermented,  or  Intoxicating  liquors,  al- 
coholic bitters  or  compounds  shall  be  sold 
In  said  county,  and  providing  certain  fines 
and  penalties  for  the  violation  of  the  pro- 
visions of  the  same. 

[71  Now  it  Is  objected,  because  section  2 
in  the  body  of  the  act  makes  It  also  unlawful 
in  addition  to  the  sale  thereof  "to  give 
away."  "otherwise  dispose  of,"  "to  take  or- 
ders for,"  and  "to  operate  as  distributing  or 
collecting  agents"  any  spirituous,  fermented, 
or  intoxicating  Uquors,  within  the  limits  of 
the  county,  and,  as  the  last-named  violations 
are  not  embraced  in  the  title,  the  statute 
should  be  declared  invalid.  The  answer  to 
this  contmtlon  is  that  the  Indictment  and 
conviction  in  this  case  Is  for  the  sale  of  liq- 
uor, and  we  are  not  concerned  with  the  viola- 
tion of  the  statute  In  other  respects.  The 
objection,  however.  Is  obviously  not  tenable 
upon  authority.     In  Cearfoss   v.   State,   42 


Md.  403,  this  court  held  that  the  tact  that 
giving  was  made  an '  offense  in  the  body  of 
the  act,  whilst  the  title  prohibited  the  sale, 
did  not  render  the  act  unconstitutional  under 
section  29  of  article  3  of  the  Constitution. 
Slymer  v.  State,  62  Md.  237;  Co.  Com'rs  v. 
Hellen,  72  Md.  606,  20  Ati.  130;  Franklin  v. 
State,  12  Md.  236  >  Parkinson  v.  State,  14 
Md.  202,  74  Am.  Dec.  522. 

The  only  remaining  question  arises  upon 
an  alleged  bill  of  exception  taken  and  signed 
by  the  court  below  on  the  10th  day  of  De- 
cember, 1910,  nearly  one  month  after  the  11th 
day  of  November,  1910,  the  date  of  the  trial 
and  the  conviction  of  the  traverser.  The 
sentence  was  Imposed  on  the  16th  day  of 
November,  and  an  order  for  an  appeal  to 
this  court  was  entered  in  the  case  on  the 
19th  day  of  November,  1910.  The  bill  of  ex- 
ception is  In  these  words:  "The  accused  ex- 
cepts to  the  verdict  of  the  Jury  and  to  the 
Judgment  and  sentence  of  the  court  as  being 
contrary  to  law  because  of  a  defect  of  proof, 
in  that  there  was  no  evidence  adduced,  and 
It  did  not  appear  at  the  trial,  that  the  Act 
of  1908,  chapter  27,  was  either  voted  on  by 
the  people  of  Worcester  county,  or  whether 
the  majority  of  the  votes  cast  were  for  or 
against  the  sale  of  liquor,  and  that  there 
was  no  other  law  In  existence  under  which 
the  sentence  of  the  court  could  have  been  im- 
posed, and  the  accused  prays  the  court  to 
sign  and  seal  this  hla  bill  of  exceptions, 
which  Is  accordUigly  done  this  10th  day  of 
December,  1910.  Robley  D.  lones.  [Seal.]" 
This  exception  appears  to  have  been  taken  to 
the  verdict  of  the  Jury  and  the  Judgment  and 
sentence  of  the  court,  and  purports  to  pre- 
sent an  objection  because  of  want  or  defect 
of  proof,  on  the  part  of  the  state,  as  to  the 
legal  existence  of  Act  1908,  a  27,  under 
which  the  traverser  was  convicted.  The  rec- 
ord does  not  show  any  ruling  of  the  court 
thereon,  or  that  the  point  was  raised  at  the 
trial  below.  In  State  v.  Williams,  5  Md.  82, 
it  was  said  it  is  obviously  incompetent  for 
this  court  to  review  a  point  or  question  not 
appearing  by  the  record  to  have  been  de- 
cided- in  the  court  below. 

[8]  By  article  6, 1 9  (rule  4),  Code  Pub.  Gen. 
Laws,  It  is  distinctly  provided,  as  follows: 
That  in  no  case  shall  the  Court  of  Appeals 
decide  any  point  or  question  which  does  not 
plainly  appear  by  the  record  to  have  been 
tried  and  decided  by  the  court  below.  In  the 
case  before  us  this  question  or  itoint  here 
relied  upon  was  not  even  raised  during  the 
trial,  and  no  exception  to  any  ruling  therein 
appears  to  hare  been  reserved  during  the 
trial.  It  is  difficult  to  see  how  this  excep- 
tion can  be  regarded  as  an  exception  at  all, 
and  within  the  rules  applicable  to  the  tak- 
ing and  reserving  of  bills  of  exceptions.  Mr. 
Poe  in  his  work  on  Practice  (section  319  [vol. 
2]),  says  that  the  Invariable  rule  is  for  coun- 
sel to  take  an  exception  to  a  ruling  the 
correctness  of  which  is  d^iled  at  the  time 
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such  mllng  Is  made,  and  unless  so  taken  It 
wUl  be  held  to  be  waived.  Railway  Co.  v. 
Twomaly,  100  U.  S.  78,  25  L.  Ed.  550 ;  Hagan 
V.  Hendry,  18  Md.  177;  CecU  Bank  v.  Heald, 
25  Md.  562;  Boone  v.  Purnell,  28  Md.  607, 
92  Am.  Dec.  713;  Lee  v.  Butledge,  51  Md. 
318;  Kendrlck  &  Roberts  v.  Warren  Bros., 
110  Md.  76,  72  Atl.  465.  But  assuming,  with- 
out deciding,  that  the  question  sought  to  be 
raised  was  properly  before  us,  upon  a  rul- 
ing of  the  court  below,  we  should  hare  no 
hesitation  upon  authority  in  holding  that 
the  omission  to  prove  the  legal  existence  of 
the  law  was  in  no  way  fatal  to  the  convic- 
tion of  the  traverser  because  the  question 
was  one  for  the  court,  and  not  a  fact  to  be 
submitted  to  the  Jury.  Macklu  t.  State,  62 
Md.  244. 

[91  Act  1908,  c.  27,  was  a^  public  local  law, 
applicable  to  the  entire  county  of  Worces- 
ter, and  the  court  was  bound  to  take  judi- 
cial notice  of  it  upon  the  present  state  of 
the  record.  In  Slymer  v.  State^  62  Md.  237, 
this  court,  in  dealing  with  Act  1882,  c.  92, 
known  as  the  "local  option  law"  for  Har- 
ford county,  said:  "It  is  the  duty  of  the 
courts  to  take  judicial  cognizance  of  public 
local  laws  within  the  sphere  of  their  opera- 
tion, equally  with  public  general  laws."  It 
was  also  said  in  that  case  that  "a  law  like 
the  one  there  involTed  became  a  valid  law  of 
the  state  so  soon  as  it  received  the  approval 
of  the  Governor  In  constitutional  form,  not- 
withstanding its  operation  was  deferred  till 
a  future  time,  and  was  made  entirely  de- 
pendent upon  the  acceptance  of  the  same  by 
the  majority  of  ballots  of  votes  at  an  elec- 
tion held  for  the  purpose  of  ascertaining 
their  will."  Hammond  v.  Haines,  25  Md.  568, 
90  Am.  Dec.  77;  Fell  v.  State,  42  Md.  71,  20 
Am.  Bep.  88;  Crouse  v.  State,  57  Md.  828; 
Bishop  on   Statutory   Grimes,   8  395. 

[10]  It  was  further  said  in  Slymer's  Case, 
whether  the  law  lias  operative  existence  or 
not  is  a  preliminary  question  for  the  court, 
and  not  the  jury.  If  it  were  otherwise,  we 
might  have  the  anomalous  state  of  things  of 
one  jury  flndhug  the  law  operative  and  the 
traverser  guilty,  and  another  jury  finding 
the  law  had  not  been  adopted,  and  for  that 
reason  acquitting  the  accused.  Crouse  v. 
State,  57  Md.  S28;  Macklu  t.  State,  «2  Md. 
244.  The  court  also  held  in  Slymer  y.  State, 
supra,  that  no  distinction  can  be  taken  in 
respect  to  the  duty  of  the  court  as  to  taking 
judicial  cognizance  of  public  general  laws 
and  public  local  laws.  Both  are  general 
and  uniform  within  the  sphere  of  their  oper- 
ation and  within  the  section,  at  least,  where 
public  local  laws  do  prevail  and  operate, 
and  the  courts  must  take  judicial  notice  of 
them.  In  Jones  v.  State,  67  Md.  256,  10  Atl. 
216,  the  court  reaffirmed  the  doctrine  of  the 
cases  of  Slymer  v.  State  and  Mackin  v.  State, 
supra,  and  held  that  Act  1878,  c.  462,  a  local 


option  law  for  Dorchester  county,  was  a 
public  and  not  a  private  law,  and  any  ques- 
tion affecting  its  legal  existence  belongs  to 
the  court,  which  takes  Judicial  notice  of 
all  such  laws.  Slymer  v.  State,  supra;  Jones 
V.  State,  supra ;  Higgins  v.  State,  64  Md.  419, 
1  AU.  876;  Dickey  v.  Pocomoke  City  Bank, 
89  Md.  298,  43  AU.  33;  Graham  v.  Harford 
Co.,  87  Md.  329,  39  Atl.  804;  Mackin  v.  State, 
supra.  The  question  in  Whitman  T.  State, 
80  Md.  413,  31  AU.  325,  relied  upon  by  the 
appellant,  was  raised  on  plea,  and  as  upon 
writ  of  error,  and  we  find  nothing  in  that 
case  Inconsistent  with  the  conclusion  we  have 
reached  here.  It  appears  that  the  quesUons 
there  passed  upon  were  raised  in  the  court 
below  by  a  demurrer  to  the  plea,,  and  pre- 
sented here  as  on  writ  of  error.  The  state 
in  that  case  should  have  replied  to  the  plea 
setting  up  the  legal  existence  of  the  law,  and 
not  demurred  to  the  plea.  In  this  case  the 
quesUon  was  not  raised  at  all  before  the 
court  below,  and  is  not  properly  presented 
here.  We  do  not  understand  that  it  has  been 
the  practice  in  the  First  Judicial  circuit  of 
the  state  nor  in  any  other  of  the  circuits  of 
the  state,  where  such  laws  are  in  force,  to 
prove  the  l^al  existence  of  local  optton  laws, 
unless  the  question  is  distinctly  raised  be- 
fore the  court  below,  but  the  courts  take  ju- 
dicial notice  of  them,  as  other  public  local 
laws.  The  law  of  the  state  upon  this  sub- 
ject seems  to  have  been  considered  setUed 
and  not  heretofore  contested,  as  announced  in 
Slymer  v.  State,  supra,  and  the  cases  there 
referred  to,  and  no  good  reason  has  been 
stated  why  it  should  be  now  disturbed. 

Finding  no  error  in  the  rulings  of  the 
court  below,  the  Judgment  for  the  reasons 
stated  will  be  affirmed. 

luAgmeat  affirmed,  with  costs. 

OiS  Md.  480) 

MUIililKIN  et  aL  v.  PLATT  et  aL 

(Court  of  Appeals  of  Maryland.    April  6,  1911.) 

Receivebs  (8  137*)— Sam:— CoHFiBMATiON. 

Where  the  patents,  which  were  the  princi- 
pal assets  of  a  corporation,  the  property  of 
which  was  sold  by  a  receiver  under  an  execu- 
tory contract,  had  previously  been  sold  to  an- 
other SO  that  the  purchaser  could  not  obtain 
title  thereof,  at  least  without  costly  litigation, 
the  receivers  sale  should  not  be  ratified,  com- 
pelling the  purchaser  to  perform  the  contract  of 
sale;  the  same  rule  applying  as  in  case  of  the 
enforcement  of  a  sale  of  realty  where  the  seller's 
titie  fails. 

rUd.  Note. — ^For  other  cases,  see  Receivers, 
Cent  Dig.  88  239-242;  Dec.  Dig.  8  137.*] 

Appeal  from  Circuit  Court,  Baltimore  City ; 
Alfred  S.  Niles,  Judge. 

Proceedings  by  Addison  B.  Mullildn  and 
others  against  William  D.  Flatt  and  another. 
From  an  order  sustaining  exceptions  to  the 
ratification  of  a  receiver's  sale  and  annulling 
It,  petitioners  appeal.    Affirmed. 


•For  other  ca«M  m«  lame  topic  and  Mctton  KUIIBBR  in  Dee.  Dig.  ft  Am.  pis.  Key  No.  Serlee  ft  Rep'r  Indezee 


Digitized  by 


Google 


1024 


80  ATLANTIO  BEFOBTEB 


Old. 


Argued  before  BOYD,  O.  J.,  and  BBISCOE, 
PBAECB,  THOUAS,  PATTISON,  and  UBN- 
EB,  JJ. 

Houy  H.  Dinneoi  and  Artbor  h.  JackBon, 
for  appellants.  George  P.  Bagby,  for  appel- 
lees. 

PEARCE,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  Baltimore  city 
sustaining  tbe  exceptions  of  the  appellees  u> 
the  ratification  of  the  sale  to  them  of  the 
assets,  property,  patents,  franchises,  and 
rights  owned  or  controlled  by  the  Baltimore 
Skate  Manufacturing  Company,  made  by  Ad- 
dison E.  Mnllikin,  receiver,  and  setting  aside 
and  annulling  said  sale  The  bill  for  the  ap- 
pointment of  a  receiver  was  filed  September 
2, 1909,  alleging  die  Insolvency  of  the  defend- 
ant corporation,  and  on  the  same  day,  and 
without  notice  to  the  defendant  Addison  E. 
Mnllikin  was  appointed  receiver.  From  that 
order  the  defendant  appealed,  and  on  Febru- 
ary 2,  1910,  said  order  was  reversed  for  the 
reasons  stated  in  Baltimore  Skate  Manufac- 
turing Co.  v.  BandaU,  112  Md.  411,  76  Atl. 
-^1,  and  the  cause  was  remanded.  While 
that  appeal  was  pending  on  the  27th  of  Oc- 
tober, 1909,  the  receiver  filed  a  petition  in  the 
case  showing  that  he  had  received  from  the 
appellees  in  this  case  an  offer  to  purchase  the 
assets,  patent  rights,  f  randilses,  and  all  prop- 
erty of  the  defendant,  which  will  hereafter 
be  designated  as  the  Skate  Company,  for  the 
sum  of  |2S,000,  of  which  |2,50O  was  to  be 
deposited  upon  acceptance  of  the  offer,  and 
the  balance  to  be  paid  in  cash  npon  ratifica- 
tion of  the  sale  and  the  conv^ance  of  the 
property  with  a  good  and  sufficient  title 
thereto,  and  it  was  stipulated  in  said  offer 
that  upon  its  acceptance  the  receiver  should 
operate  the  plant  of  the  Skate  Company  un- 
der the  direction  of  the  qonrt,  so  that  all  or- 
ders might  be  filled  from  time  to  time  as  re- 
ceived, hot  that  no  part  of  tbe  $2,500  above 
mentioned  should  be  used  In  the  operation  of 
the  business.  It  was  also  provided  that  the 
operation  of  the  plant  by  the  receiver  should 
be  at  the  risk  and  for  the  account  of  tbe  ap- 
IwUees,  and  that  any  additions  to  the  funds 
or  property  as  a  result  of  snch  operation 
should  be  paid  over  to  the  appellees  upon  the 
final  ratification  of  the  sale,  and  that,  if  it 
should  not  be  ratified,  said  $2,S00  should  be 
returned  to  the  appellees.  The  receiver  filed 
with  his  said  petition  a  paper  signed  by  the 
majority  In  number  and  amount  of  the- cred- 
itors of  the  Skate  Company  asking  the  court 
to  authorize  the  acceptance  of  the  offer  of 
tlie  appellees,  and  he  declared  his  belief  that 
the  offer  was  the  best  that  could  be  obtained, 
and  recommended  Its  acceptance  unless  the 
stockholders  of  the  company  or  some  respon- 
sible person  should  make  an  immediate  and 
better  offer  with  equal  ca&h  deposit.  The 
receiver  in  said  petition  also  Informed  the 
court  that  W.  Stuart  Symington  had  conduct- 
ed negotiations  for  the  sale  of  the  Skate 
Company  to  persons  in  London  and  Glasgow, 


and  that  Symington  held  notes  payable  to 
himself,  and  unsecured,  and  not  due  till  De- 
cember 30, 1909,  but  that  the  receiver  did  not 
believe  these  negotiations  would  warrant  de- 
laying the  acceptance  of  the  offer  he  report- 
ed, and  that  if  this  offer  were  not  acc^ted, 
and  the  negotiations  mentioned  failed,  that 
the  assets  of  the  company  would  not  exceed 
$5,000.  The  court  authorized  the  acceptance 
of  the  offer  of  the  appellees,  subject  to  an 
order  nisi  and  tbe  usual  exceptions,  on  Octo- 
ber 27,  1909,  and  required  a  copy  of  said  pe- 
tition and  order  to  be  served  on  the  president 
of  the  Skate  Company  by  October  29,  1909. 
The  Skate  Company  answered  this  petition 
under  oath  November  4,  1909,  alleging  that, 
as  an  appeal  had  been  taken  by  It  from  the 
order  appointing  a  receiver,  the  court  had  no 
Jurisdiction  to  proceed  further  pending  said 
appeal;  also,  setting  up  the  negotiations  of 
Symington,  acting  under  a  power  of  attorney 
from  the  company,  for  the  sale  to  tbe  foreign 
parties,  and  alleging  that  Symington,  acting 
under  said  power,  had  on  Octobo^  22,  1909, 
assigned  the  patent  of  said  company  to  the 
British  American  Skate  Manufacturing  Com- 
pany, liimited,  of  London,  England,  by  a 
writing  dnly  recorded  in  the  Patent  Office  at 
Washington,  and  lud  sold  to  said  forrign 
company  all  of  the  issued  shares  of  tbe  Skate 
Company,  and  also  alleging  the  belief  that 
tbe  notes  held  by  Symington  would  be  paid 
whoi  due,  and  that,  In  that  event,  the  poid- 
ing  arrangement  would  pay  all  creditors  of 
the  Skate  Company  in  full,  and  also  pay  the 
preferred  stockholders  in  full;  whereas  the 
offer  made  to  the  receiver,  being  conditioned 
upon  tbe  transfer  of  tbe  Skate  Company's 
patent,  which  was  alleged  to  be  Impossible 
of  fulfillment,  because  of  tbe  previous  as- 
signment, would  not  pay  the  creditors  in  foU. 
With  this  answer  exhibits  were  filed  allow- 
ing tbe  power  of  attorney  under  which  Sym- 
ington was  acting  and  the  agreement  made 
with  tbe  British  Am^lcan  Company.  This 
answer  was  signed  as  solicitor  by  Mr.  Din- 
neen,  one  of  the  present  receivers,  and  was 
supported  by  an  affidavit  On  November  5, 
1909,  the  receiver  reported  to  tbe  court  that 
no  better  offer  Iiad  been  received  than  that 
of  the  appellees,  and  alleged  there  was  noth- 
ing bk  the  answer  of  tlie  Skate  Company 
which  should  prevoit  tbe  ratification  of  tbe 
sale  and  prayed  for  the  usual  order  nisi, 
which  was  granted,  fixing  December  24, 19UU, 
as  the  date  for  showing  cause  against  the 
ratification  of  the  sale.  On  December  22, 
1909,  tbe  appellees  excepted  to  the  ratifica- 
tion of  tbe  sale,  alleging  that  as  tlie  patent 
rights  of  the  Skate  Company  had  been  as- 
signed to  the. British  American  Company,  or 
purported  to  be  assigned,  the  receiver  could 
not,  nor  could  the  court,  at  the  present  time, 
deliver  to  tbe  appellees  said  patent  rights 
included  in  their  offer  of  purchase.  In  tbe 
meantime,  on  December  18,  1909,  the  circuit 
court  passed  an  order  reciting  the  reversal 
of  tlie  order  appointing  Addison  Bl  MulU- 
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kin  receiver,  and  remandUg  the  canse,  and 
by  said  order  of  December  13,  1909,  ap- 
pointed AddlBOQ  K  Mulllkln,  Henry  H.  Din- 
neen,  and  O.  Howard  Mnlllkln  receivers 
p^idente  lite,  upon  condition,  however,  that, 
If  Symington  on  or  before  January  15, 
1910,  should  realize  from  said  notes  suffi- 
d&at  to  pay  the  creditors  in  full,  then  upon 
such  payment  in  full,  or  the  deposit  of  suffi- 
cient funds  in  some  bank  in  Baltimore  city 
to  cover  any  disputed  claim  against  the  de- 
fendant, then  the  order  appointing  receivers 
pendente  lite  should  be  revoked  and  annulled 
so  that  Symington's  arrangement  could  be 
carried  Into  effect,  and  in  the  meantime  the 
receivers  were  authorized  to  operate  the 
concern  subject  to  the  order  of  the  court, 
and  their  previous  operation  of  it  under  oral 
InstructioDS  from  the  court  was  approved. 
On  February  25th,  upon  the  petition  of  the 
receivers  pendente  lite,  they  were  made  per- 
manent receivers,  and  the  officers  of  the  Skate 
Company  were  directed  to  execute  and  deliv- 
er Unto  said  receivers  an  assignment  of  all 
the  right,  title,  and  interest  of  said  compiiny 
in  and  to  its  application  for  letters  patent  of 
the  tlnited  States  dated  May'  16,  1908,  and 
designated  as  serial  No.  «3,270:  On  March 
5,  1910,  said  receivers  reported  that  this  as- 
signment had.beoi  made,  but  that  by  reason 
of  Symington's  previous  asalgnment  to  the 
British  company'  the  I'eceivers'  title  thereto 
was  not  entirely,  i^ear,  and  they  prayed  leave 
of  the  court  .to  Icistltute  an  action  In  the  Bti-, 
preme  Court  of  the  District  of  Columbia  for 
the  purpose  o^.  removing  the  cloud  thus  rest- 
ing on  their  title  to  said  patent  which  in 
their  previous  petition  they  had  alleged  to  be 
among  the  most  valuable'  properties  of  the 
defendant,  and  an  order  was  accordingly 
passed  the  same  day  authorizing  and  direct- 
ing the  prosecution  of.  such  an  action. 
.  On  June  14th  the  appellees  filed  supple- 
mentary exceptions  to  said  sale,  alleging, 
among  other  things,  that,  when  their  offer  of 
purchase  was  made.  It  was  with  the  under- 
standiug  that  they  .would  be  put  in  posses- 
sion of  all  the  property  and  assets  at  the  ex- 
piration of  the  order  nisi,  which  was  on  De- 
cember 24,  1909,  whereas  six  months  had 
then  elapsed,  and  the  valne  of  the  property 
and  business  had  so  greatly  depreciated  dur- 
ing said  delay  that,  even  If  their  previous 
objections  were  removed,  they  could  not  now 
get  what  they  bad  offered  to  buy.  On  Au- 
gust 26,  1910,  the  appellees  filed  additional 
exceptions,  alleging,  among  other  things,  that 
the  effect  of  the  decree  of  this  court  of  De- 
cwnber  9,  1909,  reversing  the  order  by  which 
Addison  E.  Mullikln  was  appointed  receiver, 
was  to  render  the  sale  null  and  void;  also, 
that  as  the  order  of  December  13,  1809,  ap- 
pointing receivers  pendente'  lite  was  made 
upon  the  express  condition  that,  if  said  Sym- 
ington's negotiations  were  successful,  said 
Symington  was  to  conv^  and  deliver  all  the 
property  of  the  defendant  to  the  British  com- 
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pany  without  any  further  Mder  of  the  court, 
it  was  a  recognition  by  the  court  and  by  said 
receivers  of  the  invalidity  of  said  sale  and 
of  their  want  of  power  and  authority  to  as- 
sert or  enforce  the  same. 

It  is  admitted  that  In  pursuance  of  the 
direction  of  the  court  a  bill  was  filed  In  the 
Supreme  Court  of  the  District  of  Columbia 
by  said  receivers  against  the  Baltimore  Skate 
Company  and  the  British  American  Skate 
Company  for  the  purpose  of  having  the  as- 
signment of  said  patent  to  the  British  Amer- 
ican Skate  Company  declared  null  and  void, 
and  to  require  said  British  American  Com- 
pany to  execute  and  deliver  to  the  receivers 
an  assignment  of  said  patent  in  due  form  of 
law,  or,  in  event  of  its  refusal  to  make  such 
asslgument,  that  the  same  should  be  made  by 
a  trustee  to  be  appointed  for  that  purpose; 
and  it  Is  admitted  that  the  British  American 
'Company,  appearing  specially  for  that  pur- 
pose, demurred  to  said  bill  for  want  of  Ju- 
risdiction in  tlie  court  to  entertain  the  bUl, 
and  that  upon  the  hearing  of  the  demurrer 
the  bill  was  dismissed.  A  copy  of  the  Mil 
and  of  the  demurrer  thereto  was  put  In  evi- 
dence and  is  embraced  in  the  record,  and  it 
appeal  that  it  was  sworn  to  by  Mr.  Dln- 
neen,  one  of  the  receivers.  It  will  be  well  to 
notice  here  some  of  the  avenoents  of  this 
blU.  It  stated  that  "the  most  valuable  asset 
•owned' by  said  company  at  the  time  of  the 
appointment  of  said  .receiver  waa  a:  certain 
Application  for  letters  patent  of  the.  United 
Stfttee  covering  Improvemeints  In  rollor 
skates;  *  *  *  that  the  offer  of  Platt  and 
Blvm  was  conditioned  upon  their  getting  ti- 
tle to  the  Baltimore  company's  patent; 
*  *  *  and  that  payment,  of  >  the  balance 
due  on  said  offer  may  be  enforced  by  the 
complainants  49  soon  as  the  title  to  the  Bal- 
timore Company's  patent  shall  have  been  Ju- 
dicially decided  to  be  In  said  Baltimore  Com- 
pany's receiversi,"  Nothing  further  has  been 
done  since  the  dismissal  of  that  bill  towards 
the  accomplishment  of  the  end  it  sought,  and 
there  is  no  suggestion  that  any  further  ef- 
fort is  in  contemplation.  The  cloud  which 
the  biU  alleged  rested  upon  the  title  of  the 
receivers  to  that  patent,  instead  of  being  res- 
moved,  has  grown  darker  and  more  ominous. 
If,  as  alleged  by  the  answer  of  the  Balti- 
more Company  to  the  petition  of  the  original 
receiver  for  leave  to  accept  the  appellees'  of- 
fer, the  condition  that  the  transfer  of  the 
patent  was  then  "impossible  of  fulfillment," 
it  Is  still  impossible;  but,  even  if  not  impos- 
sible, it  has  been  demonstrated  that  it  can- 
not be  accomplished  without  costly  litigation 
of  doubtful  result  To  ratify  this  sale  in 
these  circumstances  would  be  to  transfer  to 
the  appelle«ts  the  litigation  in  which  the  re- 
ceivers have  failed,  and  to  force  upon  them 
the  shadow,  without  the  substance,  of  that 
for  which  they  contracted. 

A  considerable  amount  of  testlmohy  was 
taken,  but  none  of  it  affects  the  above-recited 
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undisputed  facts,  and  it  would  be  useless  to 
refer  to  the  testimony  further  than  to  say 
that  It  shows  all  parties  understood  through- 
out the  whole  history  of  the  case  that  the 
transfer  and  control  of  the  patent  was  the 
vital  consideration  for  the  offer  of  purchase, 
and  that  It  discloses  no  act  or  conduct  on  the 
part  of  the  appellees  which  should  deprlye 
them  of  their  right  to  insist  upon  the  condi- 
tion of  their  contract  or  would  warrant  tlie 
court  in  Inflicting  upon  them  such  hardship 
and  injustice  as  would  result  from  the  ratifi- 
cation of  tills  sale.  Without  deciding  or  in- 
timating that  this  case  Is  within  the  doc- 
trine of  lis  pendens,  but  assuming  for  the 
moment  that  it  could  be  so  held,  the  argu- 
ment of  the  appellant  based  upon  that  prop- 
osition might  be  conceded  to  be  available  to 
bim  In  a  suit  against  the  British  American 
Company  to  have  tlie  assignment  declared 
void,  but  that  is  the  question  for  litigation 
by  the  receivers  in  order  to  enable  them  to 
deliver  what  they  have  agreed  to  deliver, 
and  that  litigation  cannot  be  shifted  from 
them  to  the  appellees.  No  Maryland  case  at 
least  can  be  found  to  sustain  that  position. 
The  same  principles  which  are  applicable 
where  the  subject-matter  of  the  case  is  real 
estate  are  applicable  to  a  contract  of  this 
ctiaracter,  and  the  cases  establishing  these 
principles  are  too  familiar  to  require  their 
enumeration;  but  the  language  of  Ju(^  Le 
Orand  in  Doraey  v.  Hobbs,  10  Md.  417,  states 
the  law  so  concisely  and  satisfactorily  that 
we  reproduce  it  here.  He  said:  "In  regard 
to  such  a  case  As  this,  it  appears  to  us  there 
ought  to  be  no  doubt  in  the  mind  of  any  one 
as  to  what  should  be  the  decision  on  obvious 
principles  of  equity  and  common  sense.  It 
presents  simply  this  question:  Whether  a 
person  may  sell  a  thing  to  which  he  has  no 
title,  and  recover  the  purchase  money  with- 
out transferring  the  title  to  the  thing  sold? 
It  would  seem  that  the  bare  stating  of  the 
question  is  to  resolve  it  in  the  negative. 
•  •  •  The  contract  is  an  unexecuted  one. 
fn  speaking  of  such  an  one,  the  court,  in  Bu- 
chanan et  al.  T.  Lorman  et  al.,  8  GUI.  77,  held 
the  following  language  which  Is  conclusive  of 
this  case:  *A  vendee  of  an  estate  in  an  un- 
executed contract  is  entitled  to  have  that  for 
which  he  contracts  before  he  can  be  com- 
pelled to  part  with  the  consideration  he 
agreed  to  pay.  The  ability  of  the  vendor  to 
convey  should  exist,  when  his  duty,  by  the 
contract,  arises  to  convey,  or  at  the  time  of 
a  decree  for  a  conveyance,  where  time.  Is  not 
of  the  essence  of  the  contract  And  we  con- 
ceive it  to  be  equally  clear  that  a  vendee  is 
not  bound  to  take  an  estate  fettered  with 
incumbrances  by  which  he  may  be  subjected 
to  litigation  to  procure  his  title.  These  prin- 
ciples are  so  obviously  Just  that  they  must  be 
considered  as  resting  at  the  foundation  of 
every  well-regulated  system  of  equity.' " 


In  this  view  of  the  case,  there  is  no  occa- 
sion to  consider  any  other  questions  present- 
ed at  the  argument  or  in  ttie  briefs,  and  for 
the  reason  above  given  the  order  appealed 
from  must  be  affirmed. 

Order  affirmed,  with  costs  to  the  apiidleea. 


CUE  Md.  SIT) 


STATE  V.  RICE. 


(Court  of  Appeals  of  Maryland.    April  4^  1911.) 

1.  Licenses  (§  20*)— Licbnsiiio  Undxrtakkbs 
— "Business"— "WoBK." 

Acts  1902,  c.  160,  which  provides  by  sec- 
tion 8  that,  before  any  person  should  engage  in 
the  business  of  undertaking  or  any  assistant  or 
employe  of  such  person  whose  duties  enga^ged 
him  in  the  care,  preservation,  disposition,  or 
burial  of  the  dead  should  perform  such  duties, 
he  should  apply  to  the  state  board  of  under- 
takers for  a  license  to  practice  such  baainesB 
and  employment,  and  which  as  amended  by  Acts 
1904,  c.  389,  requires  the  board  to  find  that  the 
applicant  "has  been  employed  at  least  two 
years  prior  to  said  application  by  some  person 
01  firm  actively  engaged  in  the  work  of  prac- 
tical embalming  and  undertaking  •  •  •  is 
possessed  of  skill  and  knowledge  of  the  said 
business,"  most  be  construed  to  mean  that  the 
applicant  has  been  so  employed  in  the  work  of 
embalming  and  undertaking,  and  that  he  pos- 
sesses the  skill  and  knowledge  of  embalming  as 
well  as  undertaking,  and  that  the  word  "work" 
in  the  amending  clause  is  synonymons  with  the 
word  "business." 

[Ed.  Note.— For  other  caaea,  see  Incenses,  Dee. 
Dig.  J  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  915-926:  vol.  8,  pp.  7593,  7594: 
vol.  8,  pp.  7617»-7519,  7837.1 

2.  CoNSTTTcmoNAL  LAW  (||  206,  230,  287*)— 
LiCEZTSES  (I  7*)— Due  Process  of  Law— 
Llbebtt  as  to  Ocoupaiion. 

Const  U.  S.  Amend.  14,  provides  that  no 
state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  and  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  a^y 
person  the  equal  protection  of  the  laws,  and 
article  23  of  the  Maryland  Declaration  of 
Kights  declares  that  no  man  ought  to  be  depriv- 
ed of  his  life,  lil>erty,  or  property  but  by  the  law 
of  the  land.  Acta  1902,  c.  160,  enacted  to  reg- 
ulate and  license  the  business  of  undertaking, 
provided  by  section  8  that  the  board  of  under- 
takers, upon  an  examination  and  finding  that 
the  applicant  was  possessed  of  skill  and  knowl- 
edge of  such  business,  and  had  a  reasonable 
knowledge  of  sanitation,  preservation  of  tiie 
dead,  and  disinfection,  should  issue  a  license  to 
engage  in  such  business,  and  as  repealed  and  re- 
enacted  by  Acts  1904,  c.  389,  imposed  the  addi- 
tional requirement  that  the  applicant  should 
have  been  "employed  at  least  two  years  prior  to 
said  application  by  somje  person,  firm  or  cor- 
poration actively  engaged  in  the  work  of  prac- 
tical embalming  and  undertaking  ♦  •  •  Is 
possessed  of  skill  and  knowledge  of  the  said 
business,"  and  as  amended  was  repealed  and 
re-enacted  by  Acts  1908,  c.  496,  to  require  ap- 
plication by  petition  in  which  applicant  should 
state  whether  he  proposed  to  transact  the  said 
business  as  principal,  as  an  assistant,  or  em- 
ploy£.  Beld,  that  the  requirement  of  section  8, 
as  amended,  that  before  a  license  could  be  ob- 
tained, an  applicant  should  give  two  years'  time 
to  the  separate,  independent  and  not  necessarily- 
incident  business  of  embalming,  and  should  be 
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possessed  of  skill  and  knowledge  of  that  basi- 
nesa,  had  no  relation  to  the  pnblic  health  or  to 
public  safety  or  welfare,  and  hence  was  void  as 
a  violation  of  both  the  fourteenth  amendment 
and  article  23  of  t£e  Maryland  Declaration  of 
Rights. 

[Ei,  Note.— For  other  cases,  see  Oonstitntion- 
al  Law.  Dec.  Dig.  §{  20d^  230,  287  ;*  Ucenaes, 
Dec  Dig.  {  7.*] 

3.  Licenses  (§  7*)— Business  or  XJrdebtak- 
INQ — Regclations— Validity. 

The  reqoirementa  of  AcU  1902,  c.  160,  |  8, 
that  applicants  for  licenses  to  engage  in  the 
business  of  undertaking  should  be  possessed  of  a 
skill  and  knowledge  in  undertaking  as  well  as 
a  reasonable  knowledge  of  sanitation,  preserva- 
tion of  the  dead  and  of  disinfecting  the  bodies 
of  deceased  persons,  apartmentSj  clothing,  and 
bedding  in  cases  of  death  resulting  from  infec- 
tious or  contagious  diseases,  are  all  within  the 
proper  exercise  of  police  power,  because  of  their 
relation  to  public  oealth. 

[Qd.  Note.— For  other  cases,  see  Ucenses, 
Dec  Dig.  S  7.*] 

4.  Statutes  (J  168*)— Repeal— Erracr  or  IH- 

TALIDTTT  OF   REFEAUNO   STATUTE. 

Acts  1902,  c  160,  S  8,  which  require*  appli- 
cants for  licenses  as  undertakeis  to  be  exam- 
iced  and  found  possessed  of  skill  and  knowledge 
of  such  business  and  a  reasonable  Imowledge  of 
sanitation,  preservation  of  the  dead,  and  disin- 
fection, was  repealed  and  re-enacted  by  Acts 
1904,  c.  389,  with  an  amendment  requiring  that 
an  applicant  should  have  been  employed  at  least 
two  years  prior' to  the  application  by  some  per- 
son or  firm  actively  engaged  jn  the  work  of 
practical  embalming  and  undertaking,  and  that 
he  should  be  "possessed  of  skill  and  knowledge 
of  the  said  bnsmess,"  and,  as  amended,  was  re- 
pealed and  re-enacted  by  Acts  1908^  c  496,  so 
as  to  require  the  applicant  to  state  in  his  peti- 
tion whether  he  intended  to  engage  in  the  busi- 
ness as  principal  or  as  an  assistant  or  employ& 
and,  as  amended  by  the  acts  of  1904  and  1908, 
was  declared  invalid  because  of  the  requirement 
that  the  applicant  should  be  possessed  of  skill 
and  knowledge  of  the  work  of  embalming. 
Beld  that,  wnen  the  amending  acts  were  de- 
clared invalid,  the  provisions  for  th%  repeal  of 
the  prior  law  fell  with  themtand  that  section  8, 
as  originally  enacted  in  1902,  without  the  re- 
(luirement  as  to  skill  in  the  work  of  embalm- 
ing, remained  in  full  force. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  244;   Dec.  Dig.  S  168.*] 

5.  Statutes  (§  143*)— Auendment. 

Acts  1902,  c  160,  by  section  1  created  a 
state  board  of  undertakers,  by  sections  2  and 
5  provided  for  the  qualifications  of  its  members 
and  for  its  organization,  by  section  7  provided 
that  all  persons  engaged  in  such  business  at  the 
time  of  the  passage  of  the  act  should  register 
with  the  board  before  July  1,  1902,  and  by  sec- 
tion 8  provided  that  all  persons  engaged  in  such 
business  and  those  persons  named  in  section  7 
who  had  not  registered  before  July  1902,  before 
engaging  in  or  continuing  in  the  business  of  un- 
dertuing,  should  apply  to  the  board  for  a  li- 
cense to  be  issued  upon  proof  of  skill  in  such 
business  and  knowledge  of  sanitation,  preserva- 
tion of  the  dead,  and  disinfection.  Section  9 
provided  for  the  revocation  of  licenses  and  sec- 
tion 11  for  penalties,  and  section  14  made  the 
act  applicable  only  to  Baltimore  city.  Acts  1904, 
c.  38%  repealed  and  re-enacted  sections  1  and 
9,  and  amended  them  by  increasing  the  mem- 
bership of  the  board,  and  as  to  the  testimony  to 
be  taken  on  the  revocation  of  a  license,  and 
amended  section  8  to  require  the  board  to  find 
that  an  applicant  "has  been  employed  at  least 
two  years  prior  to  said  application  by  some  per- 
son, firm  or  corporation  actively  engaged  in  the 


work  of  practical  embalming  and  undertaking 
•  •  •  18  possessed  of  skill  and  knowledge  of 
the  said  business."  Acts  1908,  c.  496.  repealed 
and  re-enacted  sections  2,  5,  7,  8,  11,  and  14 
of  Acts  1902,  c.  160,  amending  section  2,  as  to 
the  manner  of  appointing  memoers  of  the  board, 
amending  section  5  by  providing  for  the  ap- 
pointment of  inspectors,  amending  section  7  to 
require  all  persons  engaged  in  the  business  of 
undertaking  outside  of  Baltimore  city  to  regis- 
ter with  the  board  before  July  1908,  amending 
section  8,  as  amended,  by  prescribing  the  form 
of  the  applicant's  petition,  amending  section  14 
by  striking  out  the  clause  limiting  the  act  to 
Baltimore  city,  and  by  additional  section  14a 
extending  it  to  Frederick  county,  and  all  coun- 
ties not  excepted.  Section  8,  as  amended  by  the 
acts  of  1904  and  1908,  was  declared  invalid. 
Held,  that  it  was  not  the  intention  of  the  Leg- 
islature in  the  acts  of  1908  that  sections  7  and 
14,  extending  the  force  of  the  original  act  be- 
yond Baltimore  city,  should  operate  independ- 
ently of  section  8  as  amended  by  that  act,  and 
that  hence  on  the  invalidity  of  section  8  those 
sections  were  inoperative,  but  that,  as  sections 
1,  2,  5,  9,  and  11,  were  not  dependent  on  the 
validity  or  section  S,  as  amended,  they  were  not 
affected  by  the  decision, 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  211 ;   Dec.  Dig.  8  143. »] 

Appeal  from  Circuit  Court,  Frederick 
County;  Hammond  Umer,  James  B.  Hen- 
derson, and  John  C.  Motter,  Judges. 

Marlon  C.  Rice  was  indicted  for  carrying 
on  or  conducting  the  business  of  undertaking 
In  Frederick  county  without  a  license,  as 
required  by  statute.  Judgment  for  defend- 
ant, and  the  State  appeals.    AfiOrmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  and  PATTISON,  JJ. 

Isaac  Lobe  Straus,  Atty.  Gen.,  for  the 
Stat&    H.  Dorsey  Etchison,  for  appellee. 

PATTISON,  J.  The  appellee  was  Indicted 
In  the  circuit  court  for  Frederick  county  un- 
der Act  1902,  c  160,  as  amended  by  chapter 
389,  Acts  1904,  and  as  further  amended  by 
chapter  496,  Acts  1908,  charged,  in  effect, 
with  carrying  on  or  conducting  the  business 
of  undertaking  In  Frederick  county  without 
having  first  procured  a  license  as  required 
by  the  said  statute  and  the  amendments 
thereto.  The  traverser  demurred  to  the  In- 
dictment, upon  the  ground  that  the  act  as 
amended  Is  unconstitutional.  The  demurrer 
was  sustained,  and  Judgment  for  the  trav- 
erser was  altered  thereon.  It  Is  from  that 
judgment  of  the  lower  court  tliat  this  ap- 
peal is  taken. 

Chapter  100,  Acts  1902,  consists  of  14  sec- 
tions. The  first  section  provides  for  the  crea- 
tion of  a  board  to  consist  of  seven  members, 
and  to  be  known  as  the  "State  Board  of  Un- 
dertakers of  Maryland."  The  second  sec- 
tion states  the  required  qualifications  of  its 
members,  the  maimer  and  method  of  their 
appointment,  the  filling  of  vacancies,  and  the 
tenure  of  office.  Section  3  prescribes  the 
oath  to  be  taken  by  the  members  of  the 
board.  Sections  4  and  6  relate  to  the  organ- 
ization of  the  board  and  the  appointment  of 
secretary.    Section  6  regulates  the  times  of 
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meeting,  audi  states  the  nnmber  necessary 
to  constitute  a  quorum.  Section  7  requires 
all  persons,  firms,  and  corporations,  and  their 
assistants  and  employes,  as  therein  provided, 
engaged  in  the  business  of  undertaking  at  the 
time  of  the  passage  of  the  act,  to  register 
"with  said  board  on  or  before  the  Ist  day  of 
July  following.  Section  8  provides  that  be- 
fore any  person,  copartnership,  or  corpora- 
tion should,  after  the  passage  of  the  act,  en- 
gage in  the  business  of  undertaking,  and  be- 
fore any  member  of  any  such  copartnership, 
assistant,  or  employe  of  any  such  person,  co- 
partnership ^r  corporation,  or  officer  of  sncb 
corporation  whose  duties  would  engage  him 
or  her  In  the  care,  preparation,  disposition, 
or  burial  of  the  dead,  should  discharge  the 
duties  of  such  business  employment  or  office, 
and,  before  any  of  those  named  in  the  pre- 
ceding section  (section  seven)  who  were  en- 
gaged in  the  said  business  or  employment  at 
the  time  of  the  passage  of  the  act,  and  who 
failed  to  register  within  the  time  named  in 
the  last  preceding  section,  should  continue 
in  said  business,  they  should  apply  to  the 
board  of  undertakers  for  a  license  to  prac- 
tice such  business  and  employment,  and 
should  the  board  find,  upon  examination, 
that  the  applicant  is  of  good  moral  character, 
possessed  of  skill  and  knowledge  of  such 
business,  and  has  a  reasonable  knowledge  of 
sanitation,  preservation  of  the  dead,  disin- 
fecting the  bodies  of  deceased  persons,  apart- 
ments, clothing,  and  bedding,  in  case  of 
death  resulting  from  infectious  or  contagi- 
ous diseases,  the  board  should  issue  to  said 
applicant,  upon  the  payment  of  a  fee  of  $20, 
a  license  to  practice  the  business  of  under- 
taking. It  also  provided  that  licenses  should 
issue  to  corporations  when  applied  for,  and 
that  one  license  should  suffice  for  all  the 
members  of  a  copartnership  when  issued  In 
the  firm  name.  Section  9  provides  for  the 
revocation  of  licenses.  Under  section  10  all 
certificates  issued  under  section  7  and  all 
licenses  issued  under  section  8  expired  on 
the  30th  day  of  April  next  ensuing  the  date 
of  their  issue,  and  thereafter  before  any  per- 
son, copartnership,  or  corporation  then  en- 
gaged in  the  business  of  undertakiag,  or  be- 
fore any  of  the  assistants,  employes,  or  of- 
ficers previously  designated  should  continue 
in  such  business  or  employment,  application 
should  be  made  to  the  board  for  a  license  to 
carry  on  such  business  or  to  engage  in  the 
practice  thereof,  and,  upon  the  payment  of  a 
fee  of  $5,  a  license  similar  to  the  one  issued 
imder  section  8  should  be  issued  by  said 
board  to  such  applicant  Section  U  provides 
that  all  violations  of  the  act  are  misdemean- 
ors, and  provides  penalties  therefor.  Section 
12  states  the  licenses  to  be  nontransferable. 
Section  13  provides  where  the  fees  and  fines 
shaU  go,  and  the  purposes  for  which  they 
shall  be  used.  Section  14  requires  the  board 
to  report  annually  to  the  Governor  of  the 
state,  stating  what  the  same  shall  contain 
and  what  disposition  shall  be  made  of  any 


funds  left  in  tbelr  bands,  and  !n  conclnslon 
provides  that  the  act  shall  apply  only  to 
Baltimore  city. 

Chapter  389^  Acts  1001,  repealed  and  le- 
enacted  only  sections  1,  8,  and  9  of  chapter 
160,  Acts  1902.  Section  1  was  amended  to 
the  extent  of  increasing  the  membersbip  of 
said  board  from  7  to  8.  The  amradment  ixt 
section  8  requires  that  the  board  of  examin- 
ers shall  upon  examination  find  in  addition 
to  what  was  required  of  the  applicant  nnd^ 
section  8,  Acts  1802,  "that  he  has  been  em- 
ployed at  least  two  years  prior  to  said  ap- 
plication by  some  person,  firm  or  corporation 
actively  engaged  in  the  work  of  practical 
embalming  and  undertaking  *  •  •  and  Is 
possessed  of  sldll  and  knowledge  of  the  said 
business."  The  amendment  to  section  8 
states,  the  character  of  the  testimony  and  tbe 
manner  in  which  it  shall  be  taken  by  the 
board  in  proceedings  instituted  for  the  revo- 
cation of  tbe  license.  Chapter  496,  Acts 
1908,  r^>ealed  and  re-enacted  with  amend- 
ments sections  2,  5,  7, 11,  and  14,  c.  160,  Acts 
1002,  and  also  repealed  and  re-enacted  with 
amendments  section  8  of  that  act  as  amoad- 
ed  by  chapter  380,  Acts  1904,  and  enacted 
two  additional  sections  known  as  14a  and 
14>.  The  amendment  to  section  2  provides 
for  the  appointment  by  the  Governor  of 
seven  members  of  the  board,  of  whom  at 
least  five  shall  be  residents  of  Baltimore  city 
and  two  residents  of  the  counties.  Section 
6  is  amended  so  as  to  provide  for  the  ap- 
pointment of  inspectors,  and  fixes  tlie  com- 
pensation they  are  to  receive.  Section  7  Is 
amended  so  as  to  require  all  persons,  copart- 
nerships, and  corporations  engaged  at  the 
time  of  tbe  passage  of  the  act  (chapter  4^6, 
Acts  1808)  in  the  business  of  undertaking 
outside  of  the  city  of  Baltimore,  in  the  state 
of  Maryland,  as  were  designated  by  section 
7,  c.  160,  Acts  1902,  to  register  with  the 
board  on  or  before  the  1st  day  of  July  follow- 
ing the  passage  of  the  act  of  lOOa  SecUon 
8  is  only  amended  to  the  ertent  of  requiring 
the  applicant  to  apply  by  petition  in  which 
he  shall  state  whether  he  proposes  to  prac- 
tice the  said  business  as  principal  or  as  an 
assistant  or  employe.  Section  11  is  amended 
so  as  to  provide  punishment  for  superintend- 
ents of  cemeteries  and  other  persons  for  the 
commission  of  the  offenses  therein  named. 
Section  14  is  amended  by  striking  out  the 
clause  limiting  the  act  to  Baltimore  city, 
and  to  the  extent  of  including  within  Its 
provisions  the  inspectors,  the  appointment  of 
whom  is  provided  for  in  section  5  of  this  act. 
Section  14a  provides  that  the  provisions  of 
the  act  shall  apply  to  Baltimore  city  and  to 
all  counties  other  than  those  named  in  that 
section,  and  Frederick  county  is  not  so  nam- 
ed. Section  14b  provides  that  no  member  of 
the  board  shall  be  appointed  from  a  county 
exempt  from  the  provisions  of  this  act.  Sec- 
tions 7  and  14a  of  chapter  496,  Acts  1908, 
were  amended  by  chapter  399,  Acts  1910. 
Section  14a  was  amended  so  as  to  exempt 
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Crom  the  geneial  act  only  the  conntieB  of 
Oftlrert,  St.  Mary's,  and  Charles.  Section  7 
was  amended  by  requiring  the  registration 
of  those  then  engaged  In  the  btislness  of  un- 
dertaking and  their  a^lstants  and  employes, 
as  prerlously  designated,  outside  of  the  city 
of  Baltimore  and  the  eight  counties  which 
bad  been  brought  within  the  provisions  of 
the  said  act  of  1908.  These  acts  of  1810, 
howerer,  were  passed  after  the  commission 
of  the  alleged  ofTense  charged  against  the 
traverser.  No  objection  was  made  to  the 
formal  sufficiency  of  the  indictment  The  de- 
murrer only  went  to  the  validity  of  the  stat- 
ute under  which  the  traverser  was  lodlcted; 
the  traverser  contending  that  the  statute  con- 
travened both  the  federal  and  state  Constitu- 
tions by  reason  of  the  burdens  and  condi- 
tions Imposed  upon  him  before  he  could  ob- 
tain a  licetkse  permitting  him  to  engage  in 
the  business  of  undertaking.  The  burdens 
or  conditions  complained  of  appear  in  sec- 
tion 8,  Acts  1904,  repealed  and  re-enacted  by 
chapter  496,  Acts  1908,  which  are  not  found 
in  section  8,  c.  160,  Acts  1902,  and  consist  of 
the  additional  requirements  and  qualiflca- 
tions  Imposed  upon  and  exacted  of  the  ap- 
plicant that  the  board  shall  find  upon  due 
examination  "that  the  applicant  tms  been 
employed  at  least  two  years  prior  to  said 
application  by  some  person,  firm  or  corpora- 
tion actively  engaged  In  the  work  of  prac- 
tical embalming  and  undertaking  *  •  • 
and  is  possessed  of  skill  and  knowledge  of 
the  said  business."  As  was  said  by  the 
learned  court  below:  "If  the  act  is  a  valid 
exOTdse  of  legislative  authority,  it  must  be 
upon  the  ground  that  the  qualifications  It 
exacts  for  the  practice  of  the  vocation  with 
which  it  deals  have  a  reasonable  relation  to 
the  public  health  or  welfare." 

[1]  The  court  below,  as  we  gather  from 
its  opinion,  construed  the  language  of  the 
statute  that  we  have  quoted  above  as'  mean- 
ing that  it  was  necessary  that  the  applicant, 
>)efore  he  could  obtain  the  license  of  under- 
taker, should  be  possessed  of  skill  and  knowl- 
edge in  the  business  of  embalming  as  well  as 
In  the  business  of  undertaking,  that  the 
words  "said  business"  mean  the  business  of 
embalming  and  undertaking,  and  are  not,  as 
contended  for  by  the  state,  limited  in  their 
meaning  to  the  business  of  undertaking;  the 
contention  of  the  state  being  that  the  only 
additional  burden  placed  upon  the  applicant 
by  the  acts  of  1904  as  amended  by  the  acts 
'of  1908  is  the  necessity  for  his  employment 
for  two  years  prior  to  his  application  by 
Mme  person,  firm,  or  corporation  actively 
engagea  in  the  work  of  practical  embalming 
and  undertaking,  and  that  he  is  only  requir- 
ed to  be  possessed  of  skill  and  knowledge 
In  the  business  of  undertaking,  that  the 
words  "said  business"  have  reference  only 
to  the  business  of  undertaking,  and  that  the 
only  use  of  the  word  "embalming"  in  the 
act  is  in  connection  with  the  work  in  which 
the  applicant  must  have  been  engaged,  and 


that  the  act  does  not  say  that  the  applicant 
shall  be  skilled  in  said  work,  but  possessed 
of  skill  and  knowledge  of  said  business — ^that 
is,  the  business  of  undertaking,  the -subject- 
matter  of  the  act'  This  we  do  not  think  the 
meaning  of  the  statute.  The  applicant  is  re- 
quired to  be  employed  for  at  least  two  years 
by  a  person,  firm,  or  corporation  not  alone 
engaged  In  the  business  of  undertaking,  but 
also  of  embalming.  It  is  fair  to  assume  that 
the  purpose  of  this  requirement  Is  that  be 
should  acquire  a  knowledge  of  the  business 
of  embalming  as  well  as  that  of  undertaking, 
and  when  the  statute  provides  that  "upon 
examination  it  is  found  that  the  applicant 
has  been  onployed  for  two  years  prior  to  his 
application  by  a  person,  firm,  or  corporation 
actively  engaged  in  the  work  of  practical  em- 
balming and  undertaking,  and  is  possessed 
of  skill  and  knowledge  in  said  business,"  it 
would  seem  that  the  proper  construction  of 
that  language  would  be  that  they  are  upon 
examination  to  find  that  he  has  been  so  em- 
ployed for  the  lengtii  of  time,  required  in  ti>e 
work  of  embalming  and  undertaking,  and 
that  he  possesses  the  skill  and  knowledge  of 
said  business— embalming  as  well  as  nnder- 
taklng. 

It  is  true  that  in  the  original  act  the  skill 
and  knowledge  required  were  solely  confined 
to  that  of  undertaking,  and  that  the  business 
of  undertaking  was  frequently  referred  to 
therein  as  "said  business,"  but  upon  the  in- 
troduction into  the  law,  by  section  8,  Acts 
1904,  of  this  additional  requirement  or  quali- 
fication of  the  applicant,  the  words  "said 
business"  following  so  closely  after  this  re- 
quirement, wherein  embalming  was  intro- 
duced, have  reference,  as  we  think,  to  the 
business  in  which  his  employer  was  engaged 
and  in  which  he  was  required  to  serve;  that 
is,  the  business  of  embalming  and  undertak- 
ing. In  our  opinion  the  word  "work"  In  the 
clause  referred  to  is  there  used  synonymous- 
ly with  the  word  "business,"  and  in  constru- 
ing this  act  should  have  that  meaning.  If 
so,  the  statute  would  read  that  the  appli- 
cant has  been  employed  for  at  least  two 
years  prior  to  said  application  by  some  per- 
son, firm,  or  corporation  actively  engaged 
in  the  "business"  of  practical  embalming  and 
undertaking,  and  is  possessed  of  skill  and 
knowledge  of  said  business. 

[2]  But,  should  the  state  be  correct  in  its 
contention,  even  then  we  think  It  places  upon 
the  applicant  a  burden  or  condition  that  he 
should  not  be  required'  to  assume.  If  he  is 
not  to  be  subjected  to  an  examination  to 
ascertain  his  skill  in  both  embalming  and 
undertaking,  he  nevertheless  is  required,  as 
a  condition  precedent  to  his  obtaining  his 
license  as  an  undertaker,  to  give  two  years 
of  his  services  in  a  work  or  business  which 
is  separate  and  independent  of  the  business 
of  undertaking  and  not  necessarily  incident 
thereto,  and  the  statute  would  be  invalid 
even  under  this  construction  for  the  reasons 
hereinafter  stated.    A  statute  of  New  Tork 
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passed  In  lOOS  provided  that  "an?  person 
not  already  engaged  In  the  iMislness  of  un- 
dertaking shall  not  engage  In  said  business 
unless  he  shall  hare  been  duly  licensed  as  an 
embalmer,"  etc.  Laws  1905,  c.  572.  It  is  true 
that  the  statute  now  before  us  does  not  in 
80  many  words  require  that  the  applicant 
shall  have  a  license  for  embalming,  but  It 
does  require  that  he  shall  have  been  employ- 
ed for  at  least  two  years  In  the  work  of  em- 
balming and  shall  be  possessed  of  skUI  and 
knowledge  In  embalming,  and  the  board  shall 
so  find  before  he  can  obtain  a  license  as  un- 
dertaker. Therefore,  in  effect,  the  statutes 
are  similar. 

The  Court  of  Appeals  of  New  Xork  in  pass- 
ing ui)on  this  statute  in  the  case  of  People 
V.  Binge,  197  N.  r.  148,  90  N.  E.  453.  27  I* 
B.  A.  (N.  S.)  628,  said:  "Power  and  authori- 
ty exist  In  the  Legislature  to  license  and  reg- 
lUate  certain  vocations  notwithstanding  pro- 
visions of  the  federal  and  state  Constlta- 
tlons,  but  such  power  and  authority  are  de- 
pendent upon  a  reasonable  necessity  for  Its 
exercise  to  protect  the  health,  morals,  or  gen- 
eral welfare  of  the  state.  The  care  of  dead 
human  bodies  and  the  disposition  of  them 
by  burial  or  otherwise  Is  so  closely  related 
to  the  health  and  general  welfare  of  a  com- 
munity that  the  business  of  caring  for  and 
disposing  of  such  bodies  may  be  regulated  by 
license  and  special  regulations  under  the 
general  police  power  of  the  state.  The  dan- 
ger that  may  arise  from  the  body  of  a  person 
who  has  died  from  some  Infectious,  conta- 
gious, and  communicable  disease  or  other- 
wise is  to  some  extent  obviated  by  the  sani- 
tary regulations  of  local  boards  of  health; 
but  such  regulations  are  quite  Inadequate  to 
protect  the  health  and  general  welfare  of  a 
community  unless  the  person  who  comes  into 
Immediate  contact  with  the  dead  body  and 
upon  whose  care  and  skill  the  public  are 
principally  dependent  In  preventing  the 
spread  of  infection  or  contagion  and  protect- 
ing the  health,  good  order,  and  general  wel- 
fare of  a  community  is  selected  vrlth  special 
reference  to  his  skill,  knowledge,  and  expe- 
rience. The  Legislature  can  properly  deter- 
mine that  undertakers  bear  such  relations  to 
the  public  health  and  welfare  that  they 
should  be  subject  to  regulations  and  license. 
But  a  statute  passed  p-jrsuant  to  the  police 
power  should  be  reasonable.  Its  real  pur- 
pose must  be.  to  protect  the  public  health, 
morals,  or  general  welfare.  A  statute  can- 
not, under  the  guise  of  the  police  power,  but 
really  to  effect  some  purpose  not  within  such 
power,  arbitrarily  Interfere  with  a  person  or 
a  property  right  The  statute  under  consid- 
eration unnecessarily  Interferes  in  several 
particulars  with  that  liberty  of  person  and 
property  guaranteed  by  the  Constitution. 
The  work  of  an  embalmer  and  that  of  an 
undertaker  can  in  most  instances  In  the  in- 
terest of  economy  and  that  orderly  proce- 
dure desirable  In  the  performance  of  such 
work  be  done  by  the  same  person,  but  the 


public  health  does  not  require  that  an  em- 
balmer be  an  undertaker,  or  that  an  under- 
taker be  an  embalmer.  The  business  of  un- 
dertaking has  been  carried  on  for  genera- 
tions, particularly  in  the  rural  districts,  by 
persons  not  holding  embalmer's  license^  and 
who  have  no  special  knowledge  of  the  work 
of  embalmers.  There  ia  nothing  that  occurs 
to  us,  or  that  has  been  called  to  our  atten- 
tion, to  Indicate  any  danger  to  public  health 
In  permitting  a  person  otherwise  qualified 
to  carry  on  the  business  of  undertaking  sole- 
ly because  be  is  not  a  licensed  embalmer." 
The  Supreme  Court  of  Massachusetts  in  the 
case  of  Wyeth  v.  Board  of  Health  of  City 
of  Cambridge,  200  Mass.  474,  86  N.  E.  925, 
23  L.  B.  A.  (N.  S.)  147, 128  Am.  St.  Rep.  439. 
a  ease  very  similar  to  the  one  before  us. 
said:  "No  argument  has  t>een  addressed  to 
us  to  show  that  the  general  embalming  of 
dead  bodies  Is  necessary  for  the  preservation 
of  public  health,  and  we  know  of  no  facts 
that  indicate  such  a  necessity.  Exc^t  In 
those  cases  where  embalming  Is  desired  for 
a  special  reason,  we  know  of  nothing  con- 
nected with  the  duties  of  an  undertaker  that 
call  for  the  work  of  a  llcoised  embalmer. 
When  such  work  is  desired,  a  proper  person 
can  be  procured  to  perform  it.  In  cases  gen- 
erally It  is  not  an  essential  part  of  the  du- 
ties of  an  undertaker,  and  It  has  no  ttiatlon 
to  the  public  health." 

[3]  The  requirements  that  the  applicant 
for  license  shall  be  possessed  of  skill  and 
knowledge  in  undertaldng,  as  weU  as  a  rea- 
sonable knowledge  of  sanitation,  preserva- 
tion of  the  dead,  disinfecting  the  bodies  of 
deceased  persons,  apartments,  clothing,  and 
bedding  In  cases  of  death  resulting  from  In- 
fectious or  contagious  diseases,  are  all  with- 
in the  proper  exercise  of  police  power  be- 
cause of  their  relation  to  public  health,  but 
as  the  requirement  made  of  the  applicant 
by  section  8,  c.  160,  Acts  19Q2,  as  amended  by 
the  Acts  of  1904  and  1908,  that  he  shall  be 
possessed  of  skill  and  knowledge  in  the  busi- 
ness of  embalming,  has  no  relation  to  public 
health,  or  to  public  morals,  public  safety,  or 
the  welfare  of  the  public,  said  section  8  as 
amended  is  in  violation  of  both  the  four- 
teenth amendment  of  the  Constitution  and 
the  twenty-third  article  of  the  Declaration 
of  Rights  of  Maryland,  which  protect  the 
liberties,  prlvUeges,  and  rights  of  citizens 
against  undue  legislative  Interference.  Hav- 
ing decided  that  section  8,  c.  160,  Acts  1902. 
as  amended  by  the  acts  of  1904  and  1908,  is 
invalid,  we  are  now  to  consider  and  deter- 
mine whether  section  8  of  the  acts  of  1902  as 
originally  passed  is  still  In  force,  and  how 
far  the  remaining  sections  of  the  act,  as 
amended  by  said  succeeding  acts,  are  affect- 
ed by  the  invalidity  of  section  8,  occasioned 
by  amendments  under  the  repealing  and  re- 
enacting  statutes. 

l4]  1.  This  court  In  the  case  of  State  v. 
Benzhiger,  83  Md.  4S1,  35  Atl.  173,  stated 
correctly  the  well-settled  rule  of  law  to  be: 
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"That  where  a  repeal  of  a  prior  law  Is  in- 
serted in  an  act  in  order  to  secnre  the  unob- 
structed operation  of  such  act,  and  tlie  re- 
pealing law  Is  Itself  held  to  be  Toid,  the  pro- 
yislons  for  the  repeal  of  the  prior  law  will 
fall  with  it";  and  will  not  be  operative  In 
the  repeal  of  sudi  prior  law.  Therefore  sec- 
tion 8,  Acts  1902,  as  originally  passed,  which 
does  not  contain  the  requirement  that  the  li- 
censee shall  be  possessed  of  skill  and  Icnowl- 
edge  in  the  work  of  embalming,  is  not  re- 
pealed by  the  succeeding  acts  which  are  held 
to  be  Told  because  they  contain  such  require- 
ments, but  stands  In  full  force  and  effect  as 
originally  passed. 

[S]  Tixia  section  of  the  original  statute, 
howeyer,  does  not  apply  to  Frederick  county, 
but  only  to  Baltimore  city.  It  was  by  the 
amendment  of  section  14,  by  the  acts  of  1908, 
that  Frederick  and  other  counties  were  at- 
tempted to  be  brought  within  the  prorisions 
of  the  general  act.  The  question  therefore 
arises.  Will  the  amendment  of  section  14  by 
the  act  of  1908  be  effective  in  extending  the 
law  to  Frederick  and  other  counties,  while 
section  8  as  amended  by  the  same  act  la  held 
to  be  void? 

In  the  Boizlnger  Case  this  court,  quoting 
from  Judge  Cooley  in  the  case  of  Campau  v. 
Detroit,  14  Mich.  276,  said:  "Whether  one 
part  of  the  repealing  law  will  be  allowed  to 
stand  while  others  are  declared  void  *must 
depend  upon  whether,  by  the  amendatory 
law,  it  Is  apparent  that  the  Legislature  In- 
tended them  as  Inseparable  parts  of  tlie  same 
system,  mutually  dependent  upon  each  oth- 
er.' "  Portions  or  sections  of  an  act  should 
not  be  held  to  stand  unattected  by  the  con- 
stitutional Inflrmity  of  other  parts  thereof 
yfhea  It  would  be  obviously  contrary  to  the 
intention  of  the  Legislature  to  do  so.  We 
have  no  difScuIty  in  this  case  in  reaching 
the  conclusion  that  It  was  not  Intended  by 
the  Legislature  In  passing  the  act  of  1908, 
Including  Frederick  and  other  counties  with- 
in the  provisions  of  the  general  law,  that 
se<^on  14  was  to  be  operative  Independent- 
ly of  section  8  as  amended  by  that  act  As 
was  said  by  the  learned  court  below:  "Un- 
der the  original  act  It  was  the  duty  of  those 
already  engaged  In  the  undertaking  business 
In  Baltimore  city  to  register  under  section  7 
before  July  1,  1902,  whUe  those  who  failed 
to  register  by  that  time  and  those  entering 
the  business  after  the  passage  of  the  act 
were  required  to  obtain  a  license  after  ex- 
amination under  section  8.  It  is  thus  appar- 
mt  that  these  two  sections  are  Interdepend- 
ent and  supplemental  and  deal  with  periods 
ending  and  beginning,  respectively,  in  1902. 
The  same  is  true  of  these  sections  as  repeal- 
ed and  re-oiacted  by  the  act  of  1908.  In 
that  act  the  1st  of  July,  1908,  is  the  time 
limited  for  registration  of  those  already  ea- 
gaged  in  the  business,  while  those  engaging 
in  It  after  the  passage  of  the  act  were  com- 


pelled to  apply  for  licenses  and  submit  to 
examination.  It  was  manifestly  not  the  In- 
tention of  the  Legislature  that  sections  7 
and  8  as  enacted  in  1902  should  apply  to  a. 
practitioner  of  undertaking  in  Frederick 
county  who  was  engaged  in  the  business  at 
the  time  of  the  passage  of  the  act  of  1908, 
but  who  was  not  until  then  sought  to  be  In- 
cluded within  Its  operation,  because  It  would 
be  impossible  for  him  to  comply  with  a  re- 
quirement In  1908  that  be  became  registered 
before  July  1,  1902.  "If  the  attempt  were 
made  to  give  effect  to  sections  7  and  14,  as 
amended  by  the  act  of  1908,  In  conjunction 
with  section  8,  as  validly  enacted  by  the  act 
of  1902,  we  should  have  the  law  placed  In 
the  anomalous  situation  of  providing  for  the 
first  time  in  1908  that  no  citizen  of  Frederick 
and  the  otbor  seven  counties  affected  should 
engage  in  the  business  of  undertaking  after 
the  passage  of  the  act  of  1902  without  ex- 
amination and  license,  but  that,  if  so  engag- 
ed prior  to  the  act  of  1908,  such  examina- 
tion and  license  would  not  he  required,  and 
registration  alone  would  be  sufficient..  It  Is 
not  to  be  supposed  that  such  an  Inconsistency 
was  within  the  legislative  intent."  From 
what  we  have  said,  all  the  amendments  to 
both  sections  7  and  8  of  the  original  act  must 
fall,  and  such  sections  are  only  to  be  opera- 
tive and  effective  as  originally  passed  and 
Incorporated  in  the  act  of  1902,  and  that  all 
amendments  extending  the  act  beyond  Balti- 
more city  are  also  inoperative  because  of  the 
invalidity  of  section  8  as  amended.  As  it  does 
not  appear  that  sections  1,  2,  6,  9,  and  11, 
as  amended,  are  dependent  upon  the  validity 
of  section  8  as  amended,  they  are  not  affect- 
ed by  this  decision.  We  therefore  find  no 
error  in  the  ruling  of  the  court  below,  and 
the  judgment  will  foe  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
leeu 


(115  Hd.  4e») 

BOTH  T.  HIGHWAYS  COMMISSION  OF 
BAM-IMORB  COUNTY. 

(Court  of  Appeals  of  Maryland.    Apdl  5,  1911.) 

1.  Appeal  and  Ekbob  (8  232*)— Extent  of 
Review — On  Appeal  fkom  Dscisioif  or 
Motion  to  Dibect  Vebdict. 

Where  the  court  in  an  action  for  injuries, 
tried  on  the  eeneral  issue,  grants  the  defend- 
ant's prayer  that  no  evidence  had  been  offered 
sufficient  to  entide  plaintiff  to  recover  and  di- 
rects a  verdict  for  defendant,  the  question  of 
contributory  negligence,  though  not  presented 
by  the  prayer,  may  be  considered  on  appeal. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  232.*1 

2.  Highways  (|  194*) — Defects  in  Stbeet* 
—Ekbarkment— Fence  ob  Guabo  Rail. 

A  municipality  is  not  required  to  fence  its 
roads  or  put  up  barrierg  to  prevent  travelers 
from  straying  from,  the  highway,  but  if  there 
is  a  dangerons  place,  rendering  it  unsafe  for 
travelers  in  the  absence  of  a  railing  or  l>arrier, 


•rer  ethtr  eMM  le*  uun«  topto  and  nctlon  NUMBER  in  Deo.  Dts.  *  Am.  Dig.  Kay  No.  Series  &  Sap'r  IndoxM 


Digitized  by 


Google 


1082 


80  ATLANTIC  REPOBTBB 


(Md 


Hi*  want  thataef  may  oonstitnte  a  defeat;  but 
the  danger  must  be  of  an  unustial  character, 
■neh  aa  a  bridge,  declivitr.  excavation,  steep 
bank,  or  deep  water,  and  a  space  adjoining  a 
road  or  street  may  be  left  without  a  barrier, 
although  it  is  rough  and  entirely  unsuitable  foe 
traveL 

fBd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  486;   Dec.  Dig.  I  194.*1 

8.  HIOHWATB  (<  213»)-DpKCTS  IN  Stbkbtb 
— QOBSnON  K>B  JOBT— NBOUOBHCB  OF  DB- 
TKHDANT. 

In  an  action  for  injuries  caused  by  plaln- 
tllTg  team  sliding  from  the  road  over  an  un- 
guarded embankment  into  a  ditch,  held,  on  the 
evidence,  that  the  question  of  the  negligence  of 
a  highway  commission,  charged  by  Acts  lOtH' 
ft  4S5,  as  amended  by  Acts  1908,  c.  498,  with 
the  duty  of  keeping  streets  in  proper  condition 
and  repair  and  reasonably  safe  for  public  trav^ 
el,  was  for  the  jury. 

[Ed.   Note.— For  other  cases,  see   Highwaya, 
Dec.  Dig.  i  213.*] 

4.  Neolioknce  ({  136*)— QuxsTioii  voB  Jubt 

— CONTBIBCTOBT  NEOUGENCK. 

Contributory  negligence  is  generally  for  the 
Jury,  unless  the  act  relied  on  to  establish  it  is 
distinct,  prominent,  and  decisive,  and  one  about 
which  orainary  minds  would  not  differ  in  de- 
daring  it  to  be  negligence,  but,  when  it  can  be 
determined  only  by  consiaering  all  the  attend- 
ing drcnmstances,  it  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  !{  33^-346 ;  Dec.  Dig.  i  13&*] 

5.  Highways   (5  213*)- Defect  in   Stbeetv- 
QUESnON  FOB  Jubt  —  OONTBIBTJTOBT  Nbo- 

uobmos. 

On  evidence  in  a*  action  (or  injuries 
caused  by  defendant's  neglect  to  property  pro- 
tect the  end  of  a  culvert  under  a  highway,  ■i&*, 
Sat  plaintiffs  contributory  negligence  in  drtr:. 
ing  off  die  traveled  road  and  so  near  the  edge 
of  an  embankment  that  tha  team  slipped  over 
was  for  the  jury. 

fBd.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  {  213.»] 

Appeal  from  Circuit  Coart;  Howard  Couii' 
t7:  Wm.  H.  Thomas,  Wm.  Henry  Forsythe, 
Jr^  and  James  R.  Brashears,  Judges. 

Action  by  Meta  Roth  against  the  High- 
ways Commission  of  Baltimore  County. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed  and  new  trial  awarded. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
OOB.  PSARCB,  BURK^,  PATTISON,  and 
URNER,  JJ. 

Edward  M.  Hammond  and  Bnrdette  B. 
Webster,  tor  appellant.  James  J.  Lindsay, 
for  appellee;. 

BOTD,  J.  This  la  a  suit  against  the  high- 
ways commission  of  Baltimore  county  by  the 
appellant  for  Injuriea  sustained  by  her  by 
reason  of  the  alleged  neglect  on  the  part  of 
the  defendant  to  properly  protect  the  end 
tt  a  culvert  running  under  one  of  the  public 
highways  of  the  county.  Under  chapter  465, 
Acta  1904,  as  amended  by  Acts  1906,  c  495, 
the  appellee  has  general  charge  and  control 
over  all  the  public  highways,  roads,  bridges, 
streeta,  and  allep  of  Baltimore  county,  and 
U  is  made  the  duty  of  the    commission  to 


keep  them  in  proper  condition  of  r^wlr  and 
reasonably  safe  for  public  travel.  The  coun- 
ty commissioners  constitute  the  commission, 
by  which  name  the  statute  provides  they  may 
sue  and  be  sued  In  all  matters  pertaining  to 
the  highways  and  bridges  over  which  they 
are  given  control,  and  there  Is  conferred  up- 
on the  commission  all  the  powers  with  re- 
spect to  the  public  highways  of  the  county 
theretofore  vested  in  the  county  commission- 
ers, or  other  oflScers  charged  with  their  prop- 
er maintenance.  It  is  provided  that  "for  any 
negligence  or  breach  of  the  dudes  Imposed  by 
this  subtitle,  said  commission  shall  be  liable 
in  damages  at  the  suit  of  the  person  or  per- 
sons Injured  thereby,  but  It  shall  be  subject 
to  no  other  or  greater  liability  In  the  prem- 
ises than  was  the  board  of  county  commis- 
sioners of  Baltimore  county  in  matters  re- 
lating to  the  roads  and  bridges  of  the  county 
before  the  passage  of  the  act"  of  1900  (chap- 
ter 685),  and  that  any  Unai  decree  or  Judgment 
obtained  against  said  highways  commission 
In  any  such  suit  or  action,  or  costs  adjudged 
against  It  shall  be  satisfied  and  paid  In  due 
course  by  the  county  commissioners  of  said 
county  out  of  the  proper  funds  for  such  pur^ 
pose. 

At  the  conclusion  of  the  testimony  offered 
on  behalf  of  the  plaintiff,  the  court  granted 
the  following  prayer:  "Under  the  pleadings 
In  this  case,  no  evidence  has  been  offered 
legally  sufBcient  to  entitle  the  plaintiff  to  re- 
cover In  this  case;  and  the  verdict  of  the 
iury  must,  therefore,  be  for  the  defendant" 
A^erdict  was  accordingly  rendered  for  the 
defed^nt,  and  this  app«il  was  taken  from 
the  Judgment  entered  thereon.  The  ruling 
on  that  phiyer  constitutes  the  only  exception 
presented  by  the  record. 

[1]  No  objection  to  the  declaration  has 
been  urged  before"  us  and  the  case  went  to 
trial  on  the  general  Issue;  so,  although  the 
prayer  referred  to  the  pleadings.  It  will  be 
unnecessary  for  us  to  speak  of  theni  beyond 
saying  that  the  declaration^"  is  sufficient,  and 
a  recovery  cannot  be  denied*  by  reason  of 
anything  in  It  or  omitted  from  Ifc^Althongh 
the  prayer  does  not  distinctly  prSwpt  the 
question  of  contributory  negligence,  trie  ar- 
gument was  addressed  to  that  aa  well 
the  alleged  negligence  of  the  defendant, 
we  will  consider  the  case  from  both  sti 
points.  The  plaintiff  (appellant  in  going 
from  the  dtjr  of  Baltimore  to  her  home  was 
driving  one  horse  hitched  to  a  wagon  on  a 
public  highway  in  Baltimore  county  known 
as  "Cook's '  Lane^"  which  connects  Edmond- 
son  avenne  with  St  Agnes  Lane.  Just  be- 
fore she  reached  the  latter,  an  antomobfla 
containing  three'  ladies  and  a  chauffeur  turn- 
ed into  Cook's  Lane,  and  the  diauffenr  stop- 
ped the  automobile  on  his  right  side  of  the 
road  to  inquire  of  the  plalntifl  whether  that 
was  the  road  leading  to  Mmondson  avcnBSk 
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The  plaintiff  stopped  ber  bori^  on  her  right 
side  of  the  road,  and  the  record  reports  the 
chauffeur  as  giving  this  account  of  what  then 
occurred:  "That  his  machine  was  standin*; 
still.  The  horse  came  within  15  or  20  feet 
■  from  the  front  of  his  machine  and  stopped 
there,  and  in  trying  to  start  the  horse  and 
wagon  went  down  off  the  road.  They  just 
slid  off.  The  horse  was  very  quiet,  and  did 
not  shy.  Witness  was  on  his  right  side  of 
the  road,  and  Mrs.  Both  was  on  her  right 
Bide  of  the  road."  On  cross-examination  he 
also  said  that  he  went  "as  far  to  his  side 
of  the  road  as  he  could  before  stopping  the 
machine,  and  he  didn't  pay  much  attention 
to  the  lady ;  but  be  did  not  stop  bis  engine, 
and  that  there  was  plenty  of  room  for  a 
wagon  to  pass  him  on  bis  left  The  horse 
was  standing  quite  still,  and  bis  machine 
was  making  no  noise.  *  *  *  He  waited 
for  her  to  drive  on.  The  horse  did  not  rear 
or  plunge,  and  be  supposes  that  she  pulled 
as  far  to  her  right  of  the  road  as  be  did 
but  conid  not  say  exactly,  and  after  she  gave 
the  information  she  went  over  the  embank- 
ment." One  of  tbe  ladies  in  describing  the 
relative  positions  of  the  antomobile  and  tbe 
wagon,  in  answer  to  tbe  question  whether 
another  team  could  have  i>a88ed  between 
them,  said  that  "we  were  on  the  bias,"  and 
a  team  would  have  had  to  pull  in  front  of 
the  antomobile,  meaning,  as  we  understand 
ber  testimony,  that  the  two  vehicles  were 
not  opposite  each  other,  but  another  team 
could  have  passed  to  their  left,  and  then  have 
gone  in  front  of  the  automobile,  and  have 
IHissed  the  wagon.  At  the  point  where  tbe 
accident  occurred  there  is  a  culvert  running 
nnder  tbe  road,  which  was  26  feet  from  end 
to  end.  It  is  on  the  surface  about  level  with 
tbe  road,  and  on  tbe  side  where  the  plaintiff 
was  Injured  there  is  an  embankment  or  abut- 
ment eight  or  ten  feet  high.  Tbe  plaintiff, 
tbe  horse,  and  the  wagon  went  over  that  em- 
bankment, down  into  the  ditch  or  stream 
below.  Tbe  witnesses  who  went  to  ber  as- 
sistance described  her  as  being  at  the  bottom 
In  the  water,  with  the  wagon  on  top  of  her, 
and  the  horse  on  top  of  the  wagon.  Tbe 
chauffeur  and  some  men  wbo  were  called  by 
the  ladies  got  the  horse  and  wagon  off  her, 
and  released  her  from  tbe  position  she  was 
In.  She  was  taken  to  ber  home  in  tbe  auto- 
mobile, and  she  was  nndonbtedly  very  se- 
riously injured.  One  of  the  ladies  In  the 
antomobile  was  asked  on  cross-examination: 
"Q.  After  getting  through  talking,  did  you 
thank  her  (meaning  Mrs.  Roth)  for  tbe  In- 
formation? A.  We  did  not  have  time.  Q. 
She  told  tbe  horse  to  get  up?  A.  Tes,  sir; 
and  then  went  down.  Q.  Wagon  went  first? 
A.  Yes,  sir.  The  plaintiff  testified:  "I  went 
to  town  and  was  coming  hohie.  I  met  an 
automobile  and  they  asked  me  where  the 
road  led.  I  wanted  to  tell  them,  but  I  felt 
that  the  back  wheel  was  slipping,  and  that  I 
'was  going.  Then  I  don't  know  nothing." 
Again,  she  said,  In  answer  to  which  wheel 


it  was,  "Tbe  back  one  on  fbe  Hgbt-band 
side";  and,  when  asked,  "Wbat  happened 
then?"  said,  "I  felt  that  I  was  going  down 
08  tbe  wheel  was  slipping.  Then  I  do  not 
know  any  more." 

It  was  shown  that  there  was  no  fence, 
guard  rail,  or  anytbing  at  the  end  of  tbe 
culvert  above  the  ditch  into  which  the  plain- 
tiff fell  except  some  vines  and  bushes  which 
had  grown  over  the  end  of  the  culvert  and 
down  tbe  side.  There  is  some  difference  of 
opinion  between  tbe  witnesses  as  to  tbe 
width  of  the  traveled  portion  of  the  road, 
and  as  to  how  far  the  vines,  bushes,  etc.,  ex- 
tended from  tbe  end  of  tbe  culvert  towards 
the  road,  although  they  very  generally  agree 
that  tbe  whole  width  from  one  end  of  tbe 
culvert  to  tbe  other  was  twenty-six  feet. 
They  concur  in  tbe  statement  that  there  were 
vines,  bashes,  grass,  and  foliage,  as  some  of 
them  speak  of  It,  between  the  traveled  part 
of  tbe  road  and  tbe  end  of  tbe  culvert  over 
tbe  steep  ditch,  and  they  show  that  they 
were  high  enough  to  prevent  any  one  on  tbe 
road  from  seeing  tbe  end  of  tbe  culvert,  or 
the  ditch  beyond  it.  One  witness  said  that 
there  was  about  20  feet  of  maeadamized 
road  "to  where  it  slopes,"  and  that  the  bush- 
es grow  about  two  or  .three  feet  on  tbe  cul- 
vert, and  then  down  on  the  side.  Another 
said  that  be  thought  that  only  eight  or  ten 
feet  of  the  road  was  macadamized.  The  hus- 
band of  the  plaintiff  said  that  tbe  entire 
width  WHS  aboQt  25  feet,  and  that  "tbere  is 
!  20  feet  of  road  where  the  people  travel," 
[  and  that  It  was  not  1  foot  from  there  to 
;  the  end  of  the  culvert  Another  witness  said 
that  "the  road  is  16  feet  across  the  middle 
and.  on  one  side  there  was  5 '  feet  of  grass 
and  on  tbe  other  side  there  was  6  feet"; 
:  another  that,  "there  is  16  feet  of.  macadam. 
;  There  are  four  feet  of  grass  on. Day's  side 
]  and  six  feet  on  Martin's  side.  On  tbe  side 
of  the  accident  there  are  four  feet  of  bushes 
I  the  regular  roadway,  and  that  four  feet  is 
j  weeds  and  dirt,  but  that  is  not  part  of  the 
'  traveled  roadway  unless  one  pulled  in  there 
I  in  order  to  get  out  of  the  way  of  an  automo- 
ibile."  He  was  asked  on  cross-examination, 
'*In  order  to  fall  over,  the  wagon,  carriage, 
,  or  anything  else  would  have  to  leave  tbe 
road  and  drive  four  feet  Into  the  bushes?" 
and  replied.  "Yes,  .sir;  from  the  regular 
road."  Still  another  witness  said  "tbe  road 
and  tbe  culvert  are  26  feet  wide  counting 
the  buBfaes,"  and  in  answer  to  the  question, 
"How  far  was  It  froib  where  the  foliage  was 
to  tbe  edge  of  the  culvert?"  he  said,  "Only 
about  a  foot,"  but  added  that  be  bad  nbver 
measured  It  At  least  some  of  the  bushes 
and  vines  were  about  three  or  four  feet  high, 
and,  as  the  accident  occurred  on  July  27th, 
the  foliage  was  doubtless  quite  thick.  The 
plaintiff  testified  that  she  cotild  not  see 
through  the  bushes;  and.  she  could  not  see 
that  there  was  a  culvert  there.  One  o*-  two 
of  tbe  witnesses  said  that  there  had  Bi  one 
time  been  a  wire  fence  on  the  top  of  the  cul- 
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vert,  whldi  was  pnt  tbere  by  an  occnpant  of 
adjolnlnj;  property,  bnt  It  bad  gone  dcwn. 
At  tbe  time  of  the  accident  there  were  two 
posts  In  bad  condition,  with  two  strands  of 
wire  on  tbem,  several  feet  below  tbe  top  of 
the  culvert,  but  the  evidence  clearly  showed 
that  there  was  no  guard  or  protection  on  top 
of  tbe  culvert,  excepting  in  so  far  as  the 
vines  could  be  said  to  be,  and  it  is  manifest 
from  the  testimony  that  they  were  not  only 
not  sufficient  to  prevent  a  horse  or  vehicle 
from  going  over,  but  they  concealed  the  end 
of  the  culvert  and  tbe  deep  ditch  from  the 
view  of  any  one  on  tbe  road.  The  conditions 
as  they  existed  at  the  time  of  the  accident 
were  of  such  long  standing  that  tbere  could 
be  no  claim  by  tbe  defendants  of  want  of 
notice — indeed,  the  culvert,  so  far  as  appears 
from  the  evidence,  was  originally  construct- 
ed without  any  protection  at  the  end. 

Tbe  first  question,  then,  to  be  determined 
is  whether  the  conditions  we  liave  described 
constituted  legally  sufficient  evidence  to  go 
to  the  jury  to  sbow  such  negligence  on  tbe 
part  of  the  commission  as  it  would  under  tbe 
law  be  responsible  for.  Of  course,  county 
anthorities  cannot  be  said  to  be  negligent 
under  all  circumstances  for  tbe  mere  failure 
to  erect  guard  rails  or  fences.  It  must  de- 
pend upon  circumstances,  for  if  in  mountain- 
ous or  hilly  localities  they  be  always  requir- 
ed to  erect  and  maintain  fences  wherever  a 
road  is  on  a  hillside,  or  about  some  steep  de- 
scent, it  would  add  enormously  to  the  road 
expenses  of  a'  county — so  much  so  that  the 
requirement  would  be  in  many  cases  prohibi- 
tory, and  prevent  tbe  construction  of  roads 
that  would  be  very  desirable  for  tbe  neigb- 
borhoods.  But  there  are  many  places,  even 
at  remote  points  from  towns  and  cities,  which 
are  so  very  dangerous,  and  can  be  so  easily 
protected  by  a  reasonable  expenditure,  as  to 
demand  some  such  protection  for  tbe  benefit 
of  those  traveling  over  them.  In  this  case 
the  road  was  near  the  city  of  Baltimore, 
was  much  used  by  automobiles,  carriages, 
and  wagons,  and  tbe  expense  of  protecting 
travelers  from  such  dangers  as  the  plaintiff 
encoimtered  would  have  beoi  so  insignificant 
that  we  cannot  declare  as  a  matter  of  law 
that  tbe  appellee  was  under  no  obligation  to 
famish  some  protection,  either  by  placing 
a  fence  or  guard  raU  at  the  end  of  tbe  cul- 
vert, or  at  least  by  keeping  It  sufficiently 
clear  of  bushes  and  vines  to  enable  tho^e 
traveling  over  tbe  road  to  see  the  danger  of 
getting  near  the  edge  of  the  culvert  and  em- 
bankment adjoining  it  It  was  for  the  jury 
to  determine  whether  under  all  the  circum- 
stances there  was  negligence  on  the  part  of 
the  defendant.  It  is  true  that,  according  to 
the  evidence^  the  danger  point  could  not  be 
reached  unless  a  vehicle  was  somewhere 
from  one  to  four  feet  from  tbe  traveled  road, 
and  that  such  part  of  the  right  of  way  of  tbe 
appellee  was  covered  with  bushes  and  vines, 
but  It  Is  not  unheard  of  or  even  unusual  for 


persons  meeting  auiomobiles  to  set  beyond 
tbe  part  of  a  road  that  is  generally  used. 
£/ven  at  tbe  present  day  when  automobiles 
are  so  numerous  and  most  horses  in  cities 
and  thickly  populated  communities  have  be- 
come accustomed  to  them,  it  is  not  always, 
safe  to  drive  close  to  one  which  is  moving  as 
rapidly  as  many  of  them  do. 

[2]  There  can  be  no  doubt  under  the  laws 
of  this  state,  especially  tbe  statute  which  we 
have  referred  to  above,  that  it  is  the  duty  of 
the  appellee  to  keep  tbe  road  of  tbe  county 
in  proper  condition  of  repair  and  reasonably 
safe  for  travel.  In  15  Am.  &  Eng.  Ency.  of 
Law,  455,  after  saying  that  a  municipality  is 
not  required  to  fence-  its  roads,  or  put  up 
barriers  simply  to  prevent  travelers  from 
straying  from  the  highway,  the  law  is  thus 
stated:-  "If  there  is  a  dangerous  place,  bow- 
ever,  such  as  a  declivity  or  excavation,  so 
close  to  the  highway  or  to  the  traveled  part 
thereof  as  to  render  the  latter  unsafe  for 
travelers  in  the  absaice  of  a  railing  or  bar- 
rier, the  want  of  such  railing  or  barrier  con- 
stitutes a  defect  in  the  highway  itself,  for 
Injuries  from  which  the  municipality  is  lia- 
ble. But  the  danger  which  requires  a  t>ar- 
rier  must  be  of  an  unusual  character,  such 
as  a  bridge,  declivity,  excavation,  steep  bank, 
or  deep  water,  and  a  e^mce  adjoining  a  road 
or  street  may  be  left  without  a  barrier 
though  it  is  rough  and  entirely  unsuitable 
for  travel." 

[SI  In  this  case  there  was  a  large  cnlwt 
and  a  declivity — tbe  culvert  being  a  part  of 
the  roadway  under  tbe  control  of  tbe  appd- 
lee — and  no  guard  was  ever  on  it,  except  tbe 
wire  f«ice  which  tbe  occupants  of  tbe  ad- 
joining property  placed  there  for  his  own 
benefit  some  years  ago,  and  that  was  no 
longer  on  it  We  are  of  the  opinion  that  the 
case  should  have  beoi  submitted  to  tbe  jury 
to  determine  whether  under  tbe  circumstanc- 
es tbe  defendant  vras  negligent  unless  there 
was  such  contributory  negligence  on  tbe  part 
of  tjie  plaintlflF  as  precluded  a  recovery. 
Without  deeming  it  necessary  to  cite  many 
of  the  decisions  of  this  court  which  reflect 
on  this  branch  of  the  case,  the  following  are 
more  or  less  applicable:  Alleghany  County 
V.  Broadwaters,  69  Md.  533,  16  AU.  223; 
Worcester  County  y.  Ryckman,  91  Md.  3S» 
46  Atl.  317;  Garrett  County  t.  Blackbom. 
106  Md.  226,  66  AtL  3L 

It  only  remains  to  determine  whether  the 
record  discloses  such  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  to  pre- 
clude a  recovery,  if  she  would  be  otherwise 
entitled  to  recover.  The  question  of  contrib- 
utory neglignnce  only  arises  when  tbere  has 
been  negligence  on  the  pert  of  tbe  defend- 
ant, and,  if  the  defendant  was  guilty  of  neg- 
ligence  in  not  having  a  barrier  or  some'  pro- 
tection at  tbe  end  of  the  culvert  or  in  not 
keeping  It  free  from  the  bushes,  etc.,  whlda 
concealed  the  danger,  we  are  not  prepared 
to  say  as  a  matter  of  law  that  the  plaintiff 
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was  gtdlty  of  ccmtrlbntory  negligence  merely 
because  she  drove  off  tbe  part  of  the  road 
tbat  is  usually  traveled,  even  if  in  doing  so 
she  drove  into  the  bushes.  Unless  there 
be  some  evidence  that  she  knew  the  culvert 
was  there,  and  was  unprotected,  and  hence 
was  dangerous,  the  court  cannot  say  that 
there  was  contributory  negligence,  but  it  was 
for  the  jury  to  determine  whether  under  all 
the  circumstances  it  was.  As  we  have  seen 
above,  one  of  the  witnesses  said:  "On  the 
side  of  the  accident  there  are  four  feet  of 
bushes  from  the  regular  roadway,  and  that 
four  feet  Is  weeds  and  dirt,  but  that  Is  not 
part  of  the  traveled  road,  unless  one  puUed 
in  there  to  get  out  of  the  way  of  qm  auto- 
TnoUle."  It  may  be  that  there  was  no  real 
necessity  for  the  plaintiff  to  drive  so  far 
to  the  side,  as  the  horse  was  gentle  and  the 
automobile  stopped  before  reaching  her,  but 
she  probably  did  not  know  that  it  was  go- 
ing to  stop  when  she  started  to  get  off  the 
traveled  road,  and  it  Is  not  an  unfamiliar 
sight  to  see  people  in  the  country — especially 
women — drive  to  on6  side  when  automobiles 
are  approaching.  Indeed,  when  It  Is  re- 
membered at  what  speed  some  of  them  go, 
and  especially  when  it  Is  known  how  ac- 
cidents sometimes  occur  from  them  In  the 
most  tmezpccted  way.  It  Is  not  surprising 
that  nervous  people  will  give  them  all  the 
room  possible.  Of  course.  If  the  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  it  was  dangerous  to 
get  into  the  bushes,  another  question  would 
arise,  but  there  is  nothing  In  the  record  to 
show  that  she  knew  that  the  culvert  was 
there  or  was  unprotected,  or  that  there  was 
any  danger  of  her  wagon  sliding  off  or  over 
the  embankment  She  testified  that  she  did 
not,  and  could  not  from  where  she  was,  see 
the  culvert,  and  if  there  were  bushes  three 
or  four  feet  high,  and  vines  growing  over 
and  down  the  side  of  the  culvert,  it  is  easy 
to  understand  wny  she  could  not  see  the 
dangers.  It  is  true  that  she  had  frequently 
driven  over  the  road,  but  she  lived  four 
miles  from  the  culvert,  and  especially  with 
the  vines  and  bushes  growing  over  it  she 
might  have  driven  over  the  road  weekly,  or 
daily,  without  noticing  the  end  of  the  cul- 
vert or  the  precipice  beneath  it 

The  plaintiff  testified  that  she  did  not 
drive  out  of  the  road,  and,  if  she  meant  by 
tbat  that  she  did  not  drive  out  of  the  por- 
tion usually  traveled,  the  probability  is  that 
she  was  mistaken,  but  if  she  was  watching 
the  automobile  as  it  approached,  she  may 
have  gotten  further  out  than  she  supposed. 
According  to  the  evidence,  she  evidently  did 
not  drive  right  off  the  culvert  for  she  had 
stopped,  and  it  was  only  when  she  was 
about  to  start  her  horse  that  the  wagon  slid 
off.  Whether  that  was  caused  by  the  earth 
giving  way  Just  then  from  the  rain  that  had 


fallen  that  day,  or  whether  the  horse  badked, 
or  Just  what  caused  it  to  go  over.  Is  not 
shown. 

[4]  It  is  not  necessary  to  repeat  at  length 
what  we  have  so  often  said  on  the  subject 
of  contributory  negligence,  but  It  is  well 
settled  that  it  is  generally  for  the  jury  to 
determine  from  all  the  circumstances  of  the 
particular  case,  unless  the  act  relied  on  to 
establish  it  is  "distinct  prominent  and  de- 
cisive, and  one  about  which  ordinary  minds 
would  not  differ  In  declaring  It  to  be  neg- 
ligent" (Heinz  v.  B.  &  O.  R.  E.  Co.,  113 
Md.  682,  77  Atl.  980),  and,  "when  the  na- 
ture of  the  act  relied  on  to  show  contribu- 
tory negligence  can  only  be  determined  by 
considering  all  the  circuipstances  attending 
the  transaction,  it  Is  within  the  province  of 
the  Jury  to  characterize  It"  (Strauss  v.  Unit- 
ed B.  Co.,  101  Md.  499,  61  Aa  137). 

[i]  In  our  judgment  this  case  comes  with- 
in those  general  rules,  and  it  should  have 
been  submitted  to  the  Jury.  It  follows  that 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed, the  appellee  to  pay  the  costs. 

(116  Md.  498) 
BARROLI/  V.  BBIOB. 
(Court  of  Appeals  of  Maryland.    April  S,  1911.) 

1.  Descent  ahd  Dibtbibutioh  (|  52*)— Stm- 
viviNG  Husband— Statotoby  Provisions. 

Acts  1881,  c.  8S1,  i  121,  provides  tbat, 
where  there  are  children  or  descendants  of  chil- 
dren, the  surviving  husband  shall  be  entitled  to 
a  one-third  interest  in  his  wife's  peisonalty,  and 
Code,  art.  93,  §  298,  gives  a  widow  on  renounc- 
ing all  claim  to  any  devise  or  beqnest  a  third 
part  of  her  husband^  personal  estate.  Code,  art. 
93,  §  313,  provides  that  sections  297  to  313,  re- 
lating to  the  rights  of  widows  in  the  estates  of 
their  husbands,  shall  be  applied  in  favor  of  the 
burrivinz  husbands.  Plaintiff's  decedent  at  the 
death  of  his  wife  leaving  a  will  in  which  there 
was  no  devise  or  bequest  to  him  was  indebted 
to  the  wife's  estate,  and  decedent,  who  admitted 
the  debt,  was  allowed  by  his  daughter,  the  ex- 
ecutrix of  the  will,  to  keep  this  amount  during 
bis  lifetime,  but  after  his  death  it  was  collected 
from  his  executor.  Held,  that  the  interest  ot 
a  surviving  husband  in  his  wife's  estate  is  not 
dependent  on  the  wife's  will,  but  is  derived 
from  the  statutes,  and  that  by  virtue  of  surviv- 
orship a  one-third  interest  was  his  absolutely, 
and  hence  that  his  executor  could  recover  a 
third  part  of  the  personal  estate  represented  by 
the  debt  after  deducting  debts  and  costs  of  ad- 
ministration. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  !  62.*] 

2.  Descent  and  Distbibution  (|  62*)  — 
Rights  of  Spaviviwo  Husband— Waiveb 
OB  Release. 

A  surviving  husband  entitled  under  Acts 
1898,  c  331,  §  121,  to  a  one-third  interest  in  his 
wife's  personal  estate,  was  found  to  be  indebted 
to  the  estate  for  money  loaned  him  by  his  de- 
ceased wife  during  her  lifetime  with  interest 
thereon,  but  with  Knowledge  of  his  wife's  will 
which  made  no  bequest  or  devise  to  him  the 
husband  consented  to  a  distribution  of  the  es- 
tate according  to  the  terms  of  the  will,  ad- 
mitted his  indebtedness  to  the  estate,  and,  on 


*For  other  eaau  see  same  topic  and  seetton  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Sep'r  Indaxa* 
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Kqaest,  was  permitted  to  keep  the  amoant  dnr- 
Ing  his  lifetime,  but  after  his  death  it  was  col- 
lected from  his  executor.  Held,  that  the  hus- 
band had  not  waived  or  released  his  right  to 
a  third  part  of  liis  wife's  personal  estate,  and 
tliat  his  executor  couid  recover  that  j^art  of 
such  amount  less  debts  and  costs  of  administra- 
tion. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  |  62.*] 

3.  Words  and  Phbases— "Waives." 

Waiver  implies  the  abandonment  of  some 
right  which  can  be  exerdsed  or  the  renounce- 
ment of  some  benefit  or  advantage  which,  but 
for  such  waiver,  the  party  relinquishing  vrould 
have  enjoyed ;  out  generally  there  can  be  no 
waiver  nnless  the  person  against  whom  the  waiv- 
er is  claimed  had  full  Icnowledge  of  his  rights 
and  of  facts  which  would  have  enabled  him  to 
take  effectual  action  for  their  enforcement,  as 
no  one  can  acquiesce  in  an  injury  while  igno- 
rant that  it  has  t>een  committed  and  that  the 
effect  of  his  action  will  be  to  confirm  it 

[Ed.  Note.— For  other '  definitions,  see  Words 
iLDd  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.] 

4.  Gifts  (§  27*)  —  Irtervivos  —  Qut  of  Dis- 

TBIBTJTIVE  ShaBE  OF  ESTATE. 

Where  a  surviving  husband,  to  whom  his 
wife  by  will  made  no  bequest  or  devise,  is  en- 
titled under  Acts  1898,  c.  331,  8  121,  to  a  one- 
third  interest  in  the  wife's  personal  estate,  and 
'  is  found  to  be  a  debtor  to  the  estate  for  money 
loaned  to  him  by  the  wife,  and  admits  the  debt, 
asserts  no  claim  or  objection  to  the  distribu- 
tion of  the  estate  in  accordance  with  the  will. 
and  on  request  is  permitted  to  Iceep  the  amount 
of  the  indebtedness  during  his  lifetime,  there  'is 
no  such  transfer  of  his  interest  in  the  fund  rep- 
resented by  the  debt  as  to  operate  as  a  per- 
fected gift 

lEd.  Note.— For  other  caBes,  see  Gifts,  Dec 
Dig.  i  27.*] 

Appeal  from  Circuit  Court,  Kent  County. 

Action  by  Hope  H.  BarroU,  executor,  etc., 
against  Lizzie  B.  Brice,  executrix  of  Ann  B. 
Aidrldge.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  and  new  trial  award- 
ed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCE,  THOMAS,  PATTISON,  and  URN- 
ER,  JJ. 

Franlc  Gosnell,  for  appellant  Carlyle 
Barton  and  Lewln  W.  Wlcices,  for  appellee. 

BRISCOE,  J.  The  question  In  tills  case 
arises  apon  a  demurrer  to  the  defendant's 
tblrd  and  fourth  pleas  to  the  plaintiff's  dec- 
laration. The  demurrer  was  overruled,  and, 
upon  the  failure  of  the  plaintiff  to  plead 
over,  a  Judgment  was  entered  by  the  court 
below  in  favor  of  the  defendant  on  the  de- 
murrer. From  the  judgment  thus  entered, 
this  appeal  has  been  talcen. 

The  suit  was  instituted  by  the  plaintiff, 
the  appellant  here,  as  executor  of  John  K. 
Aldridge,  deceased,  against  the  defendant, 
ececutrtt  of  Ann  E.  Aldridge,  deceased,  the 
appellee,  on  this  appeal,  to  recover  a  one- 
third  interest  of  the  personal  estate  of  the 
wife,  claimed  to  be  the  share  of  the  surviv-. 
ing  husband,  after  the  paymoit  o^  her  debts. 

The  facts  upon  which  the  decision  must 
turn  are  stated  In  the  fourth  and  fifth  counts 


of  the  declaration,  and  In  the  Qiird  and 
fourth  pleas  thereto,  and  will  be  here  set 
out  The  fourth  count  avers  tbat,  upon  the 
death  of  Ann  EIlzat>eth  Aldridge,  it  was 
found  upon  an  account  stated  that  certain 
money  had  been  loaned  by  her  to  John  K. 
Aldridge  in  her  lifetime,  which  witb  interest 
amounted  to  $4,444.23,  and  of  this  sum  at 
the  time  of  bis  death  her  surviving  husband 
was  under  the  Code  of  Public  General  Laws 
of  the  state  entitled  to  a  one-third  interest 
In  $3,994.46,  being  the  sum  after  deducting 
debts  and  costs  of  administration  as  shown 
by  the  defendant's  supplemental  administra- 
tion account  filed  In  the  orphans'  court  for 
Kent  county  on  March  8,  1910,  and  demand 
was  made  upon  the  defendant,  and  she  de- 
clined to  pay  the  same.  The  flftb  count 
states  that  Lizzie  Bell  BrIce,  executrix  of 
Ann  Elizabeth  Aldridge,  unjustly  detained 
from  the  plaintiff  the  distributive  share  of 
the  plaintiff's  testator  in  the  estate  of  Ann 
Eliisabeth  Aldridge  which  has  come  into  the 
defendant's  bauds,  as  shown  by  tbe  supple- 
mental distribution  acconnt  in  the  orphans' 
court  f<^r  Kent  county  on  the  8tb  day  of 
March,  1910.  And  the  plaintiff  claims  from 
Lizzie  Bell  Brice,  executrix,  one-third  part 
or  distributive  sliare  of  the  sum  which  has 
come  into  her  hands  as  executrix  as  tielong- 
Ing  to  the  plaintiff's  testator,  to  wit,  the 
sum  of  1^1,331.45,  being  one-third  of  the 
amount  for  distribution  In  said  account,  the 
same  being  the  distributive  share  therein  of 
plaintiff's  testator.  The  defense  relied  upon 
in  the  pleas  to  the  declaration  are  set  out  in 
the  third  and  fourth  pleas,  as  follows: 
Third  plea,  that  Ann  Elizabeth  Aldridge  de- 
parted this  life  testate,  leaving  her  husband. 
John  K.  Aldridge,  and  the  defendant  Lizzie 
Bell  Brlce,  her  only  child  and  heir  at  law, 
surviving  her,  and  tliat  by  the  last  will  and 
testament  of  Ann  Elizabeth  Aldridge  no  de- 
vise or  lieqnest  was  made  to  her  hnstmnd; 
that  John  K.  Aldridge  bad  knowledge  of  the 
contents  of  the  last  wUl  and  testament  oC 
his  wife  before  her  deatlt;  tiiat  all  the  per- 
sonal estate  of  his  wife,  Ann  Elizabeth  Ald- 
ridge, except  the  fund  m^itioned  In  plain- 
tiff's declaration,  was  distributed  by  Lizzie 
Bell  Brlce,  executrix,  according  to  the  terms 
and  provisions  of  the  wife's  last  will  and 
testament  and  by  the  authority  of  the  or- 
phans' court  of  Kent  county,  and  that  John 
K.  Aidrldge  consented  thereto,  and  that  dur- 
ing his  lifetime  and  after  the  death  of  Ills 
wife  told  Lizzie  Bell  Brlce  that  be  owed  tbe 
indebtedness  mentioned  in  the  plainUfTs  dec- 
laration, and  that  the  fund  was  hers,  and  re- 
quested her  to  permit  him  to  Iceep  it  during 
his  lifetime  l>ecaase  It  would  embarrass  him 
to. pay  the. same,  and  the  defendant  consent- 
ed so  to  do,  and  that  he  in  his  lifetime  coo- 
sented  to  the  terms  and  provisions  of  the 
said  last  will  and  testament  and  made  no 
claim  or  demand  upon  the  defendant  for  his 
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legal  rights  as  BUTrlying  bnsband  In  the  es- 
tate of  his  wife,  nor  did  he  assert  his  rights 
In  said  estate  to  the  orphans'  court  ot  K&it 
county.  And  for  a  fourth  plea  on  equitable 
grounds  It  Is  alleged  that  Ann  Elizabeth  Ald- 
rldge  departed  this  life  testate  In  the  month 
of  March,  1006,  leaving  her  husband,  John  K. 
Aldrldge,  and  her  only  child  and  heir  at 
law,  'surviving  her,  and  that  by  her  last  will 
and  testament  made  with  the  consent  of  her 
husband  she  made  no  bequest  to  her  hus- 
band, but  left  her  estate  in  substance  as  fol- 
lows: To  Ann  Elizabeth  Brlee  $1,000,  to 
Isabella  Brlce  $500,  to  Virginia  Brice  $500, 
to  be  held  In  trust  until  the  youngest  of  them 
shall  reach  the  age  of  25  years,  the  income  to 
be  received,  used,  and  applied  by  Lizzie  Bell 
Brice  for  her  personal  use  until  the  young'- 
est  of  them  shall  reach  the  age  of  2S  years 
and  the  residue  of  her  estate  to  Lizzie  B^ 
Brlce  absolutely;  that  shortly  after  the 
death  of  her  mother  Lizzie  Bell  Brice  was 
granted  letters  of  administration  on  her  es- 
tate and  distributed  all  of  her  estate,  except 
the  fund  mmtloned  In  the  declaration  In  ac- 
cordance with  the  provisions  of  the  will, 
with  the  full  knowledge  ahd  assent  of  John 
K.  Aldrldge  and  by  the  authority  of  the  or- 
phans' court;  that  at  the  time  of  the  death 
of  Ann  Elizabeth  Aldrldge  her  husband  owed 
her  a  debt  which  Is  the  fund  mentioned  In 
the  declaration,  and,  after  the  wife's  death, 
the  husband  told  the  executrix  that  the  debt 
belonged  to  her,  and  he  would  pay  the  same, 
and  the  payment  of  the  debt  was  extended 
because  that  Lizzie  Bell  Brice  was  satisfied 
to  let  It  remain  in  her  father's  custody,  that 
the  debt  accordingly  was  not  paid  until  after 
her  father's  death,  when  It  was  collected 
from  his  executor,  and  that  It  Is  unjust  and 
inequitable  that  the  plaintiff  should  recover 
In  this  case. 

[1]  Upon  this  state  of  facts,  as  disclosed 
by  the  pleadings,  there  can  be  no  question,  we 
think,  that  the  appellant,  as  executor  of  the 
husband,  was  entitled  to  recover  of  the  ex- 
ecutrix of  the  wife  a  one-third  i>art  of  the 
fund  mentioned  in  the  declaration,  and  he  is 
the  proper  person  to  assert  the  claim  there- 
to by  this  suit.  The  legal  status  of  a  sur- 
viving husband's  Interest  in  his  wlte's  per- 
sonal estate  Is  fixed  by  the  provisions  of 
Acts  1896,  c.  331,  and  the  wife  cannot  by 
will  or  otherwise  deprive  her  husband  of  his 
one-third  share  therein,  as  so  determined  by 
the  statute.  By  section  313,  art.  83,  Code, 
It  Is  provided  that  the  provisions  of  the  pre- 
ceding sections  297  to  312,  both  inclusive, 
relating  to  tbe  rights  of  widows  in  the  es- 
tates of  their  husbands,  shall  apply  to  and 
be  enforced  In  favor  of  surviving  husbands, 
so  as  to  give  to,  vest  in,  and  confer  upon, 
surviving  husbands  the  same  rights  in  the 
estates  of  their  deceased  wives,  which  said 
sections  297  to  312,  both  inclusive,  give  to. 


vest  in,  and  confer  upon,  widows  In  ttie  es- 
tates of  their  deceased  husbands. 

In  Grablll  v.  Plummer,  95  Md.  61,  61  Atl. 
823,  we  said  that  the  Interest  which  the  sur- 
viving husband  was  entitled  to  receive  from 
Ms  wife's  estate  was  in  no  way  connected 
with  or  d^iendent  upon  the  wife's  will,  but 
was  derived  from  and  rested  upon  the  pro- 
visions of  the  statute.  There  being  no  devise 
or  bequest  to  the  husband  under  the  wife's 
will  In  this  case,  he  was  entlded  upon  the 
facts  stated  on  the  pleadings  to  one-third  of 
her  personalty  after  payment  of  debts,  fimer- 
al  expOTises,  and  costs  of  administration,  un- 
less he  in  some  proper  way  released  or  re- 
linquished that  right  In  his  lifetime.  Gra- 
blll V.  BlummOT,  95  Mia.  61,  51  Atl.  823 ;  Safe 
Deposit  Co.  V.  aittlngs,  103  Md.  4S5,  63  Atl. 
1046.  In  Matthews  v.  Xargarona,  104  Md. 
454,  65  Atl.  60,  where  a  testator  had  failed  to 
leave  anything  to  his  wife  by  the  will,  the 
court  said: '  "It  Is  not  a  question  between  a 
legacy  to  a  widow,  in  lieu  of  dow«  and  her 
thirds  and  other  legacies,  but  it  is  purely 
and  simply  one  of  her  rights  under  the  law. 
As  she  was  his  wife  at  the  time  of  his  death, 
she  is  entitled  to  (Hie-thlrd  of  his  personalty 
after  the  payment  of  debts,  etc.  The  right  of 
the  widow  to  one-third  of  her  husband's  i)er- 
sonalty  was  established  in  this  state  In  1798, 
and  has  been  the  law  here  ever  since,  subject 
to  certain  statutory  provisions."  Griffith  v. 
Griffith,  4  Har.  &  Mch!  101.  In  the  case  at 
bar  there  was  no  provision  made  for  the 
husband  in  the  wife's  will,  and  there  being 
nothing  In  the  will  for  him  to  renounce,  up- 
on her  death,  and  by  virtue  of  his  survivor- 
ship, the  husband's  right  to  one-third  of  her 
personal  estate  became  his  absolutely  under 
Acts  1898,  c.  331. 

[2]  But  it  is  urged  upon  the  part  of  the 
appellee  that  the  executor  cannot  assert  a 
claim  for  thirds  in  the  estate  of  the  pre- 
deceased wife,  when  his  testator  failed  to 
assert'  it  in  his  lifetime,  and  that  the  legal 
rights  of  the  surviving  husband  In  this  case 
were  waived  and  released  In  his  lifetime, 
and  his  executor  is  estopped  from  asserting 
It  In  this  suit.  It  will  be  borne  in  mind  tha.c 
the  claim  asserted  here  is  only  for  the  hus- 
band's distributive  share  in  that  part  of  the 
personal  estate  of  the  wife  mentioned  In 
the  declaration  and  appearing  in  the  fiaal 
administration  account  of  the  appellee,  -as 
executrix  of  the  wife.  The  fund  was  a  debt 
due  by  the  husband  to  the  wife's  estate  and 
was  paid  by  the  appellant  as  bis  executoi 
to  the  appellee  after  the  death  of  the  hus- 
band and  distributed  as  a  part  of  the  wife's 
personal  estate.  The  property  remained  tu 
the  possession  of  the  appellant's  testator  to 
the  time  of  his  death,  and  there  is  nothing 
in  the  acts  of  the  husband  as  stated  in 
the  pleas  to  defeat  his  absolute  right  to  one- 
third  of  the  personal  estate,  here  In  ques- 
tion. 
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The  fact  that  he  made  no  dalm  to  his 
share  of  the  estate  under  the  first  distribu- 
tion account  Is  no  conclusive  proof  of  an 
intention  not  to  claim  or  evidence  of  a  waiv- 
er of  his  Interest  in  the  wife's  estate  under 
the  final  administration  account.  Nor  do 
we  find  tliat  his  acts  and  conduct,  as  stated 
In  the  pleas,  were  sudi  as  to  operate  as  an 
estoppel  upon  his  executor  from  recovering 
the  one-third  share,  embraced  In  the  last 
account  passed  by  the  executrix  and  claimed 
under  the  plaintiff's  declaration.  He  had 
an  absolute  right  to  one-third  of  the  personal 
estate  by  law,  and  there  is  nothing  upon  the 
pleadings  to  show  that  he  waived  or  forfeit- 
ed this  right  In  Denmead  v.  Denmead,  62 
Md.  321,  it  was  held  that  a  trustee  by  waiv- 
ing certain  commissions  allowed  him  by  the 
decree  appointing  blm  trustee  was  not  there- 
by estopped  from  claiming  and  receiving 
commissions  subsequently  earned.  The  court 
said  he  had  waived  them  in  the  accounts 
which  had  been  stated  previously  to  those  in 
question.  But  this  waiver  was  entirely  a 
voluntary  matter  on  his  part  There  is  no 
evidence  which  establishes  a  contract  that 
he  should  relinquish  than.  His  bounty  was 
entirely  voluntary,  and  It  by  no  means  fol- 
lows that,  because  he  had  given  away  com- 
missions in  the  past,  he  was  obliged  to  con- 
tinue to  do  so  in  the  future.  He  was  stiU 
free  to  do  as  he  chose  with  his  own.  We 
also  fall  to  find  any  evidence  legally  suffi- 
cient to  bring  the  case  within  any  of  the 
reasons  relied  upon  in  the  pleas  as  grounds 
of  defense  to  defeat  this  action  or  to  bring 
it  within  the  principle  of  the  cases  dted  by 
the  appellee.  In  Stackhouse  v.  Bamston,  10 
Vesey,  Jr.,  466,  Sir  William  Grant,  Master 
of  the  Bolls,  uses  this  language  as  to  waiver 
(relied  on  here):  "It  is  difficult  to  say  pre- 
cisely what  is  meant  by  that  term,  'with  ref- 
erence to  the  legal  effect'  A  waiver  is  noth- 
ing, unless  it  amount  to  a  release.  It  is  by 
a  release  or  something  equivalent  only  that 
an  equitable  demand  can  be  given  away.  A 
mere  waiver  signifies  nothing  more  than  an 
expression  of  Intention  not  to  Insist  upon 
the  right,  which  In  equity  will  not  without 
consideration  bar  the  right  any  more  than 
at  law  accord  without  satisfaction  would  be 
a  plea." 

[3]  And  this  court  In  Dague  v.  Grand 
Lodge,  111  Md.  103,  73  Atl.  735,  in  adopt- 
ing the  rule  stated  In  29  A.  &  E.  Ency.  of 
Law,  1003,  said  waiver  or  acquiescence  "im- 
plies the  abandonment  of  some  right  which 
can  be  exercised  or  the  renouncement  of 
some  benefit  or  advantage  which  but  for 
such  waiver  the  i>arty  relinquishing  would 
have  enjoyed."  The  general  rule  is  that 
"there  can  be  no  waiver  unless  the  i>erson 
against  whom  the  waiver  is  claimed  had 
t^ill  knowledge  of  his  rights  and  of  facts 
which  will  enable  him  to  take  effectual  ac- 


tion for  the  enforcement  of  such  rights.  No 
one  can  acquiesce  in  a  wrong  while  ignorant 
that  it  has  been  committed  and  that  the 
effect  of  his  action  will  be  to  confirm  It 
There  Is  no  proof  whatever  upon  the  record 
In  this  case  that  the  appellant's  testator  with 
a  laiowle^e  of  his  rights  in  his  wife's  estate 
either  waived  or  relinquished  them  in  so  far 
as  the  claim  here  is  asserted  under  the  final 
administration  account 

[4]  There  was  no  such  transfer  of  his 
interest  in  the  fund  as  to  operate  as  a  per- 
fected gift,  and  the  defenses  here  set  up 
cannot  avail  to  bar  the  recovery  by  bis 
executor.  Prince  de  Bearn  v.  Winans,  111 
Md.  434,  74  AU.  626;  De  Grange  v.  De 
Grange,  06  Md.  614,  54  Atl.  663 ;  Balto.  Re- 
tort &  Fire  Brick  Co.  v.  Mali,  65  Md.  07, 
3  AU.  286,  57  Am.  Bep.  304 ;  Jones  v.  Crisp, 
109  Md.  30,  71  AU.  515. 

As  to  the  defenses  of  laches,  estoppel,  and 
acqulescences  advanced  and  set  up  in  the 
pleas  it  is  only  necessary  to  say  they  tiave 
no  application  to  the  facts  of  this  case.  The 
appellant's  testator  was  entitled  as  a  mat- 
ter of  absolute  right  to  one-third  of  the  fund 
here  In  dispute,  and  the  record,  as  it  now 
stands,  discloses  nothing  to  show  that  he 
released  or  forfeited  this  right  Safe  Deposit 
Co.  V.  GIttlngs,  103  Md.  484,  63  Atl.  1046; 
GrabUl  v.  Flummer,  95  Md.  61,  51  Atl.  823; 
Prince  de  Beam  t.  Winans,  HI  Md.  434,  74 
Aa  626. 

For  these  reasons  It  follows  that  the 
plaiutifTs  demurrer  to  the  defendant's  third 
and  fourth  pleas  should  have  been  sustained. 

The  Judgment  for  the  defendant  wUl  there- 
fore be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  award- 
ed, with  costs. 


(S  vt.  ») 
OOOLIDGB  V.  TATLOR  et  aL 

(Supreme  Court  of  Vermont     General  Term. 
Aug.  29.  1911.) 

1.  Taxation  (|  693*)  —  Aonoir  k)b  Taxm— 

Evidence. 

The  record  of  the  warning  of  a  town  meet- 
ing in  March  of  a  certain  year,  when  taxes  were 
assessed,  was  prima  facie  evidence  that  the 
warning  was  posted  as  reqaired  by  statute  in 
a  statutory  "trustee  suit"  to  collect  taxes. 

[E^.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  598.*] 

2.  Evidence  (8  471*)  —  Opiwiow  Evidkhot— 
Rbsidehcb— ''Live." 

A  witness  could  state  in  a  "trustee  suit** 
to  collect  taxes,  In  whidi  defendant's  residence 
was  involved,  that  defendant  lived  in  P.  in  a 
certain  year;  the  word  "live"  not  stating  the 
ultimate  fact  of  residence,  but  a  fact  bearing  on 
the  question  of  residence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  |  471.* 

For  other  definitions,  see  Words  and  Phrasea. 
vol.  5,  pp.  4189-4191.1 
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3.  TAXATIOK    (J    693*)— COLLKCTION— Tbtjsteb 

Surr— ADiassioi^  of  Evidencb. 

In  a  "tnistee  suit"  to  collect  taxes  assess- 
ed against  defendant  in  P.  in  1898,  a  witness 
conld  be  asked  abont  seeing  defendant  in  that 
year  at  bis  family  homestead  in  P. 

[Bd.   Note.— For   other  cases,    see  Taxation, 
Dec.  Dig,  f  593.*] 

4.  Taxation  (8  593*)— Collection— Tktjstek 
Suit— Evidence    Impeiaching    Assessment. 

In  a  "tnistee  suit"  to  collect  taxes  assessed 
against  defendant  in  189>8,  it  appeared  that  the 
listers  made  defendant's  list  Uiat  year  because 
he  did  not  return  an  inventory,  though  request- 
ed, and  appraised  his  taxable  property  and 
doubled  it  and  further  assessed  him  $10,000. 
On  cross-examination  of  the  lister  who  bad  tes- 
tified how  the  list  was  made,  he  was  asked  on 
what  he  based  the  flO,000  assessment,  which 
question  was  excluded,  when  defendant  offered 
to  show  that  the  assessment  was  made  arbitra- 
rily and  maliciously.  Held,  that  evidence  as  to 
malice  was  not  atoiissible,  not  tending  to  im- 
peach the  assessment. 

[£d.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  $  6»3.*] 

5.  Taxation   ({  603*)— Aseessmknt— Oouat- 

EBAL  Attack. 

The  assessment  could  not  be  collaterally  im- 
peached by  the  question  asked  as  to  what  the 
further*  assessment  was  based  upon,  the  listers 
having  acted  judicially  in  making  such  further 
assessment,  so  as  to  maker  the  rule  against  the 
collateral  impeachment  of  judgments  to  apply. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dec.  EHg.  i  598.*] 

6.  Evidence  (§  271*)— Db6labatxon8  o»  Pab- 
TiEs— Self-Sebving  Deoiabatiors. 

An  official  one-cent  stamped  envehyie,  hav- 
ing printed  thereon  a  request  to  return  to  de- 
fendant at  W.,  was  not  admissible  in  evidence 
to  show  that  defendant's  residence  was  in  W., 
even  if  it  appeared  that  defendant  was  person- 
ally there ;  nis  presence  there  not  being  such  an 
act  in  connection  with  the  declaration  as  would 
make  the  envelope  admissible  aa  a  declaration 
of  a  party. 

[E!d.   Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  if  1068-1079;   Dec.  Dig.  S  271.*] 

7.  Evidence  (J  271*)— Declabations  of  Pas- 
ties —  Self-Sebvinq  Declabationb— Ante- 
dating CONTBOVBBST. 

An  official  stamped  envelope  with  a  direc- 
tion thcteon  to  return  to  defendant  at  a  cer- 
tain town  was  not  admissible  in  evidence  to 
show  that  his  residence  was  in  such  town  where 
it  was  not  shown  that  the  envelope  antedated 
the  controversy. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Gent  Dig.  i  1082;    Dea  Dig.  {  271.*] 

8.  Taxation  (§  508*)  —  Collection  —  ADias- 
siON  OF  Btiden-ce— Residence. 

In  a  statutory  "trustee  suit"  to  collect 
taxes  assessed  against  defendant  in  P.  In  1898, 
in  which  defendant's  evidence  tended  to  show 
that  he  moved  from  P.  to  S.  in  1888  and  resided 
there  until  he  moved  to  W.  in  March,  1898^ 
plaintiff  introduced  in  evidence  a  certified  copy 
of  the  record  of  a  judgment  rendered  in  his  fa- 
vor in  May,  1897,  in  an  action  against  him  for 
false  imprisonment  by  defendant  in  which 
plaintifl  justified  as  collector  of  P.  under  a  rate 
bill  and  warrant  from  the  town  treasurer 
against  delinquent  taxpayers,  of  whom'defendant 
was  one.  Held,  that  the  judgment  was  not  ad- 
missible to  show  that  defendant's  residence  was 
in  P.  on  April  1.  1889«  and  not  in  S.,  since  it 
dad  not  appear  that  defendant's  poll  was  taxed 
in  P.  in  that  year  nor  the  nature  of  the  prop- 
erty taxed  there,  and  since  goods,  stock  in  trade, 
and  other  kinds  of  i>er8onaity  are  listed  in  the 


town  in  which  the  property  Is  situated,  and  not 
at  the  owner's  residence. 

[Ed.    Note. — For  other   cases,    see   Taxation, 
Dec.  Dig.  i  593.*] 

9.  Appeal  and  Ehbob  (S  204*)— Objections— 
Pbesentation  Below. 

An  objection  will  not  be  considered  on  aj>- 
peal  to  the  admission  of  evidence  if  the  same 
objection  was  not  made  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  125S-1280;    Dec  Dig.  § 

10.  Taxation   (S  593*)— Collection— Admis- 
sion of  Evidence. 

In  a  "trustee  suit"  to  collect  taxes  assessed 
against  defendant  in  the  town  of  P.  in  1898, 
in  which  defendant  claimed  that  he  lived  in  S. 
from  1888  to  March,  1898,  when  he  moved  to 
W.,  plaintiff  could,  in  rebuttal,  show  that  de- 
fendant's list  was  not  taken  in  S.-  in  1897. 

[Ed.   Note.— For  other   cases,   see   Taxation, 
Dec.  Dig.  i  693.*] 

11.  Appeal,  and  Ebbob  (g  1051*)— Habmless 
Ebbob— Admission  of  Evidence. 

Any  error  in  permitting  plaintiff  to  show  a 

certain  fact  was  harmless  to  defendant  where 

defendant  claimed  that  the  same  thing  was  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §$  4161-4170;    Dec.  Dig.  | 

12.  Taxation   (5  693*)— Collection- Admis- 
sion OF  Evidence. 

In  a  "trustee  suit"  to  collect  taxes  assessed 
against  defendant  in  P.  in  1896,  in  which  he 
claimed  that  he  lived  in  S.  from  1888  to  March, 
1898,  when  be  moved  to  W.,  the  grand  list  fot 
S.  for  1897  was  properly  admitted  to  show  that 
defendant's  list  was  not  taken  in  S.  in  that 
year. 

[Ed.   Note. — For  other   cases,   see   Taxation, 
Dec.  Dig.  §  698.*] 

13.  Evidence  (J  818*}— Hearsay. 

In  a  "trustee  snit*'  to  collect  taxes  assessed 
in  P.  for  1898,  in  which  defendant  claimed  that 
he  had  no  interest  in  a  certain  farm,  the  milk 
book  of  a  cheese  factory,  purporting  to  show  the 
delivery  of  milk  to  it  in  1897  from  the  farm  in 
defendant's  name,  and  the  testimony  of  the  sec- 
retary of  the  factory  based  thereon,  he  merely 
having  transcribed  the  entries  from  the  daily 
memoranda  of  the  cheesemaker  showing  the 
milk  delivered,  as  to  the  correctness  of  whose 
memoranda  the  secretary  knew  nothing,  was 
not  admissible  in  evidence,  the  correctness  of 
the  memoranda  not  being  shown,  so  that  the 
evidence  was  hearsay;  the  general  rule  being 
that,  to  admit  entries  made  5;^  private  persons 
in  the  ordinary  course  of  business,  in  aidditiou 
to  being  contemporaneous,  they  must  have  been 
made  by  persons  having  personal  knowledge  of 
the  facts  and  be  corroborated  by  their  testimony 
if  accessible,  or,  if  dead  or  beyond  the  reach  of 
the  court,  by  proof  of  their  handwriting. 

[£kl.    Note.— For   other  cases,   see   Evidence, 
Dec.  Dig.  I  818.*] 

14.  Tbial  (I  45*)— Reception  of  Evidence. 

Error  cannot  be  predicated  upon  the  exclu- 
sion of  a  question  where  the  examining  attor- 
ney did  not  disclose  what  answer  was  expected. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gf  110-114;  Dee.  Dig.  |  45.*] 

15.  Tbial  ({  190*)— iNSTsronONS— Confobm- 
iTT  to  Evidence. 

Requested  instructions  were  properly  re- 
fused where  they  left  it  to  the  jury  to  determine 
whether  theire  was  any  evidence  on  the  ques- 
tion presented  thereby ;  that  being  for  the  court. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  467-470;    Dec.  Dig.  S  199.*] 
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16.  Tbiai.  (!  2S4*)— iHsiBnonowB— EmtcT  or 

Btidencx. 

An  objection  to  an  instruction  for  sayine 
that  a  certain  fact  was  "no  evidence,"  instead 
of  that  it  was  "not  any  evidence,"  was  friv- 
olous. 

[EM.  Note.— For  other  cases,  see  Trial,  Dec. 
Kg.  i  234.»] 

17.  Taxation  (§  330*)— Assessment. 

The  right  to  tax  one  in  a  certain  town  on 
hb  poll  or  personalty  does  not  depend  upon  a 
demand  by  the  listers  of  an  inventory,  but  upon 
the  owners  residence  there. 

[Ed.    Note.— For  other  cases,   see   Taxation, 
Cent  Die  SS  551,  652;   Dec  Dig.  I  330.*] 

18.  Qakkibhmekt  (§  49*)— Tbtjstbe  Pbooes*— 
Pbofebty  Liable. 

To  make  the  trustee  in  a  "trustee  suit"  to 
collect  taxes  responsible  for  a  fund  in  bis  hands, 
the  fund  must  belong  to  defendant  in  his  own 
right,  and  not  as  administrator. 

[EM.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {  91 ;    Dec.  Dig.  !  49.*] 

19.  Descent  and  Distbibtttion  (8  90*)— Ac- 
HON  BT  Heirs— Right  of  Action. 

P.  S.  t  2838,  providing  that,  when  an  ad- 
ministrator is  appointed,  no  action  to  recover 
possession  of  lands,  etc.,  shall  be  maintained  by 
an  heir  or  devisee  until  there  is  a  decree  of  pro- 
bate assigning  the  lands  or  time  for  payment  of 
debts  has  expired,  unless  the  administrator  sur- 
renders possession  to  the  heir,  applies  only  where 
a  division  of  the  property  is  necessary,  and  not 
W^ere  there  is  omy  one  heir  or  devisee. 

[EM.  Not^ — For  other  cases,  see  Descent  and 
Distribution,  Dec  Dig.  {  90.*] 

20.  Deboenv  and  DisTBiBirnoR  Q  74*)— Iir- 
testate  Pbopbbtt: 

By  virtue  of  the  statute,  the  descent  of  in- 
testate real  property  or  personalty  is  cast  at 
once  upon  the  ancestor's  death,  subject,  how- 
ever, to  the  administrator's  lien. 

[EM.  Note. — For  otlier  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |{  237-242;    Dec  Dig. 

21.  Gabribbiient  (g  49*)— Pbopkbtt  Liakle. 
'  When  aa  administrator  has  performed  all 

•f  the  duties  by  reason  ot  which  a  lien  is  given 
to  him,  his  lien  is  discharged  and  the  heirs  hold 
the  estate  free  therefrom,  so  that  where  there 
were  no  debts  of  the  estate  when  defendant  the 
only  heir,  was  appointed  administrator,  when  he 
bad  collected,  through  another,  a  note  which  was 
the  only  asset  coming  into  hu  bands,  the  pro- 
oee<fa  thereof  belongecfto  him  personally  and  not 
to  the  estate,  as  also  did  lana  belonging  to  the 
•state,  so  that  no  administrator's  lien  was  creat- 
ed on  the  fund  by  the  subseouent  appointment 
of  another  administrator,  who  paid  taxes  on 
the  land ;  and  hence  the  fund  was  the  subject  of 
trustee  process  in  the  hands  of  the  person  col- 
lecting the  note  in  a  "trustee  suit"  to  collect 
taxes. 

[Ed.  Note.— For  other  eases,  see  Garnishment, 
Dec  Dig;  g  49.*] 

22.  Apfeai,  and  Ebbob  (|  1172*) — Revebsai. 

IS  PABT— TBT78TEE  PBOCESS.      - 

The  reversal  of  a  judgment  against'  the 
principal  defendant  in  a  "trustee  suit"  necessi- 
tates the  reversal  of  the  judgment  against  the 
Imstee,  of  which  it  is  a  mere  incident 

[EM.  Note.— For  other  cases,  ■••  Appeal  and' 
Error,  Dec  Dig.  |  1172.*] 

On  Hearing  of  Ameaded  Exceptions. 

28.  Evidence  (|  207*)- Adkismon— EJrrecr. 

Where  defendant  in  a  "trustee  suit"  to  col- 
lect taxes  assessed  against  him  in  P.  withdrew 
on  ttial  "any  claim  as  to  his  residence  in  18S9 
not  being  In  P.,"  soch  withdrawal  was  eqniva- 


lent  to  a  judicial  admission  of  &at  fitct  w»  m 
to  bind  defendant  and  obviate  tbe  necessity  d 
proof  thereof. 

[EM.   Note.— For  other   caaes,  ■«•    Evidence^ 
Dec  Dig.  t  207.*] 

24.  Appeal  and  E&bob  ((  1061*)— Habklesb 
Ebbob— Aduisbion  of  Bvidenck— Admitted 
Facts. 

Where,  in  a  "trustee  suit"  to  collect  taxea 
assessed  against  defendant  in  P.  in  1896,  de- 
fendant formally  admitted  during  trial  that  his 
residence  was  in  P.  in  1889,  error  in  admitting 
in  evidence  a  copy  of  a  judgment  record,  offered 
to  show  that  his  residence  was  in  P.  in  1889, 
became  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,   Cent  Dig.  S!  4161-1170:    Dec  Dig.  f 

26.  Pabtnebship  (§  20*)— Exibtknox  o»  Re- 

lation. 

The  fact  that  a  company  en^gred  in  cheese 
making  was  a  voluntary  association  did  not 
make  Its  patrons  members  thereof  and  copart- 
ners. 

(EM.  Note.— For  other  esses,  see  PartnersUpL 
Cent  Dig.  S§  6,  7;    Dec  Dig.  |  20.*] 

26.  Pabtnebship  (|  20*)— Exibtencb  or  Rk- 
LATioN— Consent. 

One  cannot  be  made  a  member  of  a  partnep- 
ship  without  bis  consent,  express  or  implied. 

[Ed.  Note.— For  other  cases,  see  PartdeiahipL 
Dec.  Dig.  {  20.*]         . 

27.  E^riDENCE  (8  318*>— Hbabsat. 

In  a  "trustee  suit"  to  collect  taxes  asseased 
against  defendant  in  P.  for  189S,  In  which  ha 
claimed  that  he  had  no  interest  in  a  certain 
farm,  the  milk  book  of  a  cheese  factory  whidi 

?urported  to  show  the  delivery  of  milk  to  it  in 
897  from  the  farm  in  defendant's  name  was  of- 
fered in  evidence  to  show  that  milk  was  deU«>- 
ered  from  tlie  farm  to  tbe  cheese  factory,  in  con- 
nection with  the  testimony  of  the  secretary  and 
treasurer,  who  merely  transcribed  the  entries 
therein  from  the  dail][  memoranda  of  the  cheese- 
maker  showing  the  miUc  delivered,  the  latter  noc 
being  called  as  a  witness  and  tiie  secretary 
knowing  nothing  of  the  correctness  of  his  memo- 
randa. Before  the  book  was  offered,  plaintiff 
introduced  a  nomber  of  checks  drawn  by  tba 
treasurer  to  memliers  of  defendant's  family, 
which  were  used  by  him,  as  well  as  evidenc* 
that  such  checks  were  drawn  to  defendant  per- 
sonally in  1897.  Held,  that  the  book  was  hear- 
say for  the  purpose  offered. 

[Ed.    Note.- For   other  cases,    see   Evidence, 
Cent  Dig.  S8  1193-1200;    Dec.  Dig.  i  31S.*] 

28.  WiTNESsxa  (8  256*)— Refbeshinq  Rccol* 

lection. 

The  book  was  not  admissiUe  in  evidence  on 
the  ground  tliat  it  was  used  by  the  treasurer  in 
computing  dividends  on  tbe  milk  delivered  by 
patrons,  so  that  it  could  be  used  by  him  to  re- 
fresh his  recollection,  he  having  no  knowledge  of 
the  correctness  of  the  memoranda  from  whicjh 
his  entries  therein  were  made. 

[Ed.    Note.— For  other  cases,  see  WitneeaeM, 
Cent  Dig.  §8  874r-800;  Dec  Dig.  g  255.*] 

29.  Taxation  (S  688*)— Action— Evidenc«. 
The  fact  that  the  dieese  book  related  to  a 

collateral  matter,  if  so^  so  aa  not  to  be  within 
tbe  best  evidence  rule,  did  not  make  it  admissi- 
Ue for  the  purpose  offered. 

[EM.    Note.— For   othw  cases,   see   Tazatioo, 
Dec  Dig.  8  69B.*] 

30.  Appeal  akd  Hmmom  Q  179*)— OBJKOTtoiVB 
—  ADMisaioN     or    Evidence  -^  Spccxno 

GBOHNDfl.  • 

Plaintiff  cannot  ciaim  on  appeal  that  de- 
fendant's call  for  a  book  offered  in  evidence  by 
plaintiff,  and  his  ezaminatioii  .of  it  on  bis  • 
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azftminatiOn'of  plalDdiTa  wttness,  testifying  in 
eonnection  therewith,  made  the  book  admissible 
where  plaintiff  did  not  suggest  its  admissibility 
on  that  ground  at  trial,  when  it  was  merely 
admitted  subject  to  defendant's  exception 'after 
bis  examination  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  %  179.»] 

Bxc^tlons  from  Windsor  County  Court; 
B.  Lu  Waterman,  Judge. 

Action  by  John  C.  Coolidge  against  Warren 
R.  Taylor,  defendant,  and  anotber,  as  trustee. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant excepted.  Judgment  reversed  and 
remanded. 

Argued  before  ROWBLL^  a  J.,  and  MUN- 
SON  and  WATSON,  JJ. 

William  W.  Stickney,  John  G.  Sargent, 
and  Homer  L.  Skeels,.  for  plaintltF.  Darla  & 
Davis  and  Frank  A.  Walker,  for  defendant 

ROWBLL»  0.  J.  This  is  a  statutory  "trus- 
tee suit"  for  the  collection  of  a  tax  assessed 
against  tbe  defendant  on  bis  grand  Uat  in 
Plymoath  In  1898. 

[1]  Tbe  record  of  tbe  warning  of  the  town 
meeting  In  March  of  tbat  year  was  prima 
facie  evidence  that  tbe  warning  was  posted 
as  required  hy  statute.  Lemington  v.  Blod- 
gett,  37  VL  210.  So  bere  was  proof  tbat  this 
first  step  was  taken-  according  to  law,  which 
was  enough;  there  being  nothing  to  contra- 
dict It. 

(21  It  was  Bot  error  to  allow  one  of  plain- 
tiff's witnesses  to  say  that  tbe  defendant 
lived  In  Plymouth  in  1898,  for  tbe  word 
"live,"  as  used  in  tUe  question,  was  not  ask- 
ing for  tbe  ultimate  fact  of  residence,  but 
only  for  an  index  of  tbat  fact,  which  was 
proper.    Mann  v.  Clark,  83  Vt.  65. 

[31  And  for  the  same  reason  It  was  compe- 
■tent  for  tbe  plaintiff  to  ask  tbe  witness  about 
seeing  the  defendant  that  year  at  tbe  Taylor 
homestead  in  Plymouth. 

[41  Tbe  listers  made  the  defendant's  list 
tbat  year  because  he  did  not,  though  re- 
quested, return  an  inventory.  They  ascer- 
tained his  taxable  property  as  best  they 
could,  appraised  it,  and  doubled  the  amount, 
and  then  further  assessed  him  $10,000. 
Spauldlng,  one  of  the  listers,  testified  bow 
tbe  list  was  made.  On  cross-examination  he 
was  asked  what  he  had  to  base  the  $10,000 
assessment  upon.  The  question  was  exclud- 
ed. The  defendant  then  offered  to  show  tbat 
Bald  assessment  was  made  arbitrarily,  with- 
out any  foundation,  out  of  malice  towards 
bim,  and  with  a  determination  to  Injure  him 
In  tbe  matter  of  bis  assessment  in  Plymouth. 
This  was  also  excluded.  The  Imputation  of 
malice  and  a  determination  to  injure,  add 
nothing  to  the  sut>8tance  '  of  the  offer,  for  tbe 
only  evidence  vouched  for  therein  is  the  im- 
^teachment  of  tbe  assessment,  and  they  can- 
not Influence  tbat  question. 


[61  Nor  can  tbe  action  of  the  listers  in  tills 
behalf  t>e  collaterally  impeached  In  the  way 
offered.  This  is  shown  by  Fulham  v.  Howe, 
60  Vt  351,  14  Atl.  652,  In  which  this  precise 
question  was  so  ruled  on  the  ground  that 
listers  act  Judicially  in  making. such  furtlier - 
assessments,  and  consequently  tbe  ordinary 
rule  as  to  tbe  collateral  impeachment  of 
Judgments  applies. 

The  defendant  claimed,  and  his  evidence 
tended  to  show,  tbat  bis  taxable  residence 
was  in  Woodstock  the  let  day  of  April,  1898, 
whither  he  moved  from  Sherbum  in  March 
of  tbat  year.  It  appeared  tbat  be  hired  a 
box  in  tbe  Woodstock  post  office,  and  held  It 
during  that  year,  and  received  tils  and  his 
wife's  mall  through  tliat  office. 

[61  As  a  declaration  of  his  residence,  and 
as  tending  to  show  that  it  was  in  Woodstock 
as  claimed,  the  defendant  offered  In  evidence 
an  official  one-cent  stamped  envelope,  where- 
on was  printed,  "Return  to  Warren  R.  Tay- 
lor, Woodstock,  Vt";  and  In  tbat  connection 
offered  to  show  that  aucb  envelopes  were  In 
nse  by  lUm  after  be  moved  to  Woodstock. 
The  envelope  was  excluded,  and  proi)erly,  for 
as  a  declaration  it  was  not  admissible  unless 
accompanied  by  an  act  that  was  Itself  ad- 
missible,, and  ttie  personal  presence  of  the 
defendant  In  Woodstock  cannot  be  regarded 
as  an  act  tbat  rendered  tbe  envdope  admis- 
sible as  explanatory  of  Its  character. 

[71  Nor  does  it  appear  that  the  envelope  an- 
tedated the  controversy,  which  was  essential 
to  its  admission  as  a  self-serving  declaration. 
Fulham  v.  Howe,  62  Vt  386,  20  Atl.  101. 

It  is  claimed  that  It  was  error  to  allow 
the  plaintiff  to  testity  In  rebuttal  how  milk 
from  the  Taylor  farm  was  entered  at  the 
cheese  factory  In  different  years,  because  it 
appeared  on  cross-examination  that  he  had 
no  personal  knowledge  as  to  the  delivery  of 
milk  from  that  farm  in  any  of  those  years, 
but  got  bis  Information  from  the  books  and 
memoranda  kept  from  time  to  time  by  others 
at  the  factory.  But  the  cross-examination 
did  not  disclose  that  he  had  no  personal 
knowledge  as  to  the  delivery  of  milk  from 
that  farm,  but  disclosed  the  contrary,  as  did 
tbe  examination  In  chief.  This  being  the 
only  thing  urged  under  tbe  exception,  the 
ground  of  which  does  not  appear,  it  Is  not 
sustained. 

[8]  Tbe  defendant  claimed,  and  bis  evi- 
dence tended  to  show,  that  he  moved  from 
tbe  Taylor  farm  In  Plymouth  to  Sherbum  in 
the  spring  of  1888,  and  resided  in  Sherburn 
till  he  moved  to  Woodstock  in  March,  1898. 
In  rebuttal  the  plaintiff  Introduced  In  evi- 
dence a  certified  copy  of  the  record  of  a 
Judgment  In  his  favor,  rendered  at  tbe  May 
term,  1897,  of  Windsor  county  court  In  an 
action  of  trespass  for  false  imprisonment  in 
favor  of  tbe  defendant  against  him,  in  which 
he  Jnstifled  as  constable  and  collector  of  Plym- 
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outb  under  a  warrant  and  rate  bill  received 
from  the  treasurer  of  said  town  against  de- 
linquent taxpayers  of  which  the  defendant 
was  one.  Said  copy  was  received  to  show 
that  this  defendant's  residence  was  In  Plym- 
outh on  the  1st  day  of  April,  1889,  and 
not  in  Sherbum,  as  he  claimed;  and  the 
plaintiff  says  that  that  judgment  conclusive- 
ly settles  that  question  as  between  him  and 
the  defendant.  But  that  Judgment  does  not 
settle  the  fact  that  the  defendant's  residence 
was  in  Plymouth  the  1st  day  of  April,  1889, 
for  he  might  have  been  properly  taxed  in 
Plymouth,  though  he  resided  In  Sherbum, 
as  It  does  not  appear  that  his  poll  was  tax- 
ed in  Plymouth  that  year,  nor  what  the  prop- 
erty was  that  was  taxed  there.  Now,  taxable 
real  estate  la  to  be  set  In  the  list  in  the 
town  where  it  is  situated  though  taxable  per- 
sonal estate  Is,  in  general,  to  be  set  in  the 
list  to  the  owner  in  the  town  In  which  he 
resides;  yet  there  are  many  exceptions  to 
that,  one  of  which  is  that  goods,  wares,  mer- 
chandise, stock  in  trade,  including  stock  used 
in  the  business  of  the  mechanical  arts,  and 
machinery  used  In  manufacture,  are  to  be 
set  in  the  list  to  the  owner  in  the  town 
where  the  property  is  situated.  So  horses, 
asses,  mules,  neat  cattle,  and  sheep  are  to 
be  set  in  the  list  to  the  owner,  or,  If  he  re- 
sides out  of  the  state,  to  the  keeper,  In  the 
town  In  which  they  are  last  kept  on  the  1st 
day  of  April.  So  personal  estate  belonging 
to  wards,  not  embraced  in  certain  provisions 
of  the  statute,  is  to  be  set  to  the  guardian 
in  the  town  where  the  ward  resides,  If  be 
resides  in  the  state. 

It  is  easy  to  see,  therefore,  the  record  not 
showing  nor  It  otherwise  appearing  that  the 
defendant's  poll  was  set  in  the  list,  nor 
what  property  was  taxed,  that  said  Judg- 
ment cannot  be  said  to  settle  that  the  de- 
fendant's residence  was  in  Plymouth  as 
claimed.  It  was  harmful  error,  therefore,  to 
admit  it  for  that  purpose. 

The  plaintiff  was  allowed  to  show  In  re- 
buttal that  the  defendant  was  not  listed  in 
Woodstock  In  1897  nor  1898.  There  had 
been  no  claim  made  nor  evidence  given  by 
the  defendant  that  he  resided  in  Woodstock 
at  any  time  in  1897.  The  testimony  was  ob- 
jected to  as  tending  to  mislead  the  Jury, 
and  as  setting  up  an  Issue  in  rebuttal  not 
made  by  the  defendant  in  his  defense.  But 
that  objection  is  not  made  now,  but  it  is 
objected  that,  if  the  defendant  did  reside  in 
Woodstock  the  1st  day  of  April,  1898,  it 
was  not  his  duty  under  the  statute  to  re- 
turn an  inventory  unless  thereunto  request- 
ed by  a  lister,  and  that,  that  not  appearing, 
the  fact  that  his  name  was  not  on  the  grand 
list  of  that  year  was  of  no  evidentiary  value. 

[I]  But  the  objection  made  below  being 
abandoned,  this  cannot  be  substituted,  and  is 
not  considered. 

[II]  It  was  proper  for  the  plaintiff  to 
show  in  rebuttal  by  Mr.  Plumley  that  the  de- 
fendant's list  was  not  taken  In  Sherbum  In 


1897,  for  the  defendant  had  claimed,  and 
given  evidence  tending  to  show,  as  we  have 
seen,  that  he  lived  in  Sherbum  from  the 
spring  of  1888  to  the  time  he  moved  to 
Woodstock  in  March,  1898. 

[11]  It  was  not  harmful  error.  If  error  at 
all,  to  let  the  plaintiff  show  by  Mr.  O'NIel 
that  the  defendant's  list  was  not  taken  In 
Sherbum  in  1898,  for  according  to  the  de- 
fendant's claim  it  should  not  have  been. 

[12]  The  grand  list  of  Sherbum  for  1897 
was  properly  admitted  for  the  same  reason 
that  Plumley's  testimony  was;  and  the  ad- 
mission of  the  grand  list  of  that  town  for 
1898  stands  the  same  as  does  the  admission 
of  O'NIel's  testimony. 

The  testimony  of  Mr.  WUlson  was  excit- 
ed to  because  not  in  rebuttal.  Hie  court  ad- 
mitted it,  but  on  what  gpround  does  not  ap- 
pear. It  will  therefore  be  taken  to  have 
been  on  the  ground  of  discretion,  which  the 
court  had  a  right  to  do,  though  the  testi- 
mony was  not  in  rebuttal. 

[13]  It  was  error  to  admit  the  milk  book 
of  the  cheese  factory  containing  entries  pur- 
porting to  show  the  delivery  of  milk  there 
in  1897  in  the  name  of  the  defendant,  and 
to  admit  the  testimony  of  the  secretary  of 
the  cheese  company  based  thereon, '  who 
knew  nothing  about  the  correctness  of  the 
entries  except  that  he  transcribed  them  from 
dally  memoranda  kept  by  the  dieesonaker 
as  the  milk  was  delivered,  and  who  was  not 
called  as  a  witness  nor  bis  absence  account- 
ed for. 

It  is  not  that  the  entries  are  not  original 
because  thus  transcribed,  bnt  that  the  cor- 
rectness of  the  memoranda  was  not  shown 
by  the  person  who  made  them,  nor  in  any 
other  way.  Without  this,  the  entries  in  the 
book,  and  the  testimony  of  the  witness  bas- 
ed thereon,  were  mere  hearsay.  In  Chaffee- 
v.  United  States,  18  WaU.  516,  641,  21  I.. 
Ed.  908,  the  rule  that  governs  the  admissl- 
blltty  of  entries  made  by  private  persons 
In  the  ordinary  course  of  business  Is  said 
to  require,  with  some  exceptions  not  includ- 
ed In  that  case,  not  merely  that  they  shall 
be  contemporaneous  with  the  facts  to  whldi 
they  relate,  but  that  they  shall  have  been 
made  by  persons  having  personal  knowledge 
of  the  facts,  and  be  corroborated  by  their 
testimony,  if  living  and  accessible,  or  by 
proof  of  their  handwriting  If  dead,  insane, 
or  beyond  the  reach  of  the  process  or  com- 
mission of  the  court  And  this,  because  the 
testimony  of  living  witnesses  personally  cog- 
nizant of  the  facts  of  which  they  speak, 
given  under  the  sanction  of  an  oath  In  open 
court,  where  they  may  be  subjected  to  cross- 
examination,  affords  the  greatest  security 
for  truth;  but  that  their  declarations,  verbal 
or  written,  must  sometimes  be  admitted 
when  they  themselves  cannot  be  called,  in 
order  to  prevent  a  failure  of  Justice,  In 
which  cases  the  admissibility  of  the  declara- 
tions is  limited  by  the  necessity  on  which  It 
is  based.    Connecticut  Mutual  Life  Ins.  Co. 
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y.  Sdiwenk,  94  V.  S.  693,  698,  24  L.  1^. 
294,  Is  to  the  same  effect  Mr.  Wlgmore 
says  that  there  can  be  bo  doubt  that  the 
general  principles  of  testimonial  evidence 
should  apply  here  as  elsewhere,  namely,  that 
the  person  whose  statement  is  received  as 
testimony  should  speak  from  personal  ob- 
servation or  knowledge,  and  that  this  prin- 
ciple has  oft^i  been  invoked  in  excluding 
entries  made  by  a  person  who  had  no  per- 
sonal knowledge  of  the  supposed  facts  re- 
corded. But  he  suggests  that  this  princi- 
ple does  not  necessarily  exclude  all  entries 
made  by  person^  not  having  x)erBonal  knowl- 
edge of  the  facts  entered,  and  submits  that 
where  an  entry  is  made  by  one  person  in 
the  regular  course  of  business,  recording  an 
oral  or  a  written  report,  made  to  him  by  one 
or  more  other  persons  in  regular  course  of 
business,  of  a  transaction  lying  In  the  per- 
sonal knowledge  of  the  latter,  there  is  no 
objection  to  receiving  that  entry,  provided 
the  practical  inconvenience  of  producing  on 
the  stand  the  numerous  persons  thus  con- 
cerned would,  In  the  particular  case,  oat- 
welgb  the  probable  utility  of  doing  so.  2 
Wig.  Bv.  i  15S0.  But,. however  that  may  be, 
this  case  does  not  come  wlthbi  that  sugges- 
tion, but  belongs  to  the  same 'class  as  Chaf- 
fee V.  United  States  and  Connecticut  Mutual 
Life  V.  Schwenk,  to  which  we  have  referred. 
See,  also,  17  Cyc.  392,  394;  Kent  v.  Garvin, 
1  Gray  (Mass.)  148;  Stettauer  y.  White,  98 
IlL  72,  stated  in  House  v.  Beak,  141  IlL  290, 
30  N.  E.  1065,  88  Am.  St  Bep.  307,  311. 

[14]  The  exclusion  of  the  question  put  to 
the  defendant's  daughter  as  to  where  her 
mother  said  she  was  going  when  she  went 
away  from  the  Taylor  place  on  a  certain 
occasion  in  January,  1899,  cannot  be  said 
to  be  error,  as  the  examiner  did  not  dis- 
close what  answer  was  expected. 

The  defendant  submitted  divers  requests 
to  charge,  and  excepted  to  the  refusal  at  the 
court  to  charge  as  requested  in  the  fourth, 
fifth,  sixth,  twelfth  and  sixteenth,  and  to 
the  charge  as  given  in  respect  to  the  mat- 
ters involved  in  each  at  them. 

[IS]  The  fourth  and  fifth  requests,  though 
numbered  separately,  are  practically  one;  and 
It  Is  enough  to  say  of  them  that  they  are 
bad  because,  if  for  no  other  reason,  they  are 
so  framed  as  to  leave  It  to  the  Jury  to  say 
whether  there  was  or  not  any  evidence  on 
the  point  on  which  they  are  based,  whereas 
it  was  for  the  court  to  say  that 

[IS]  The  exception  to  the  charge  on  the 
sixth  request,  because  the  court  said  that  a 
certain  thing  was  "no  evidence,"  instead  of 
saying  that  it  was  "not  any  evidence,"  as 
requested,  is  frivolous. 

[17]  The  twelfth  request  asked  the  court 
to  charge  that  it  was  incumbent  on  the  list- 
ers of  Woodstock  to  demand  an  inventory  of 
the  defendant  before  he  could  be  lawfully 
assessed  there  for  a  poll  or  personal  prop- 
erty on  the  1st  day  of  April,  1898.  But  the 
right  to  tax  him  In  that  town  did  not  dq>end 


upon  such  a  demand,  but  upon  the  question 
of  his  residence  there,  So  It  was  not  error 
to  refuse  the  request 

7%e  exception  to  the  charge  as  given  In  re- 
spect to  the  matters  Invcdved  In  each  of  said 
requests  is  too  general  to  be  available.' 

As  to  the  liability  of  the  trustee.  The  de- 
fendant was  the  son  and  only  heir  of  Reuben 
and  Harriet  Taylor.  His  father  died  intes- 
tate In  1887,  and  his  mother  was  appointed 
to  administer  his.  estate.  On  March  27,  1888, 
having  paid  all  the  debts  of  the  estate,  she 
settled  her  administration  account,  and  the 
balance  found  was  distributed  between  her 
and  the  defendant  In  her  account  she  charg- 
ed herself  with  a  $100  note  against  one  But- 
ler, "not  collected."  She  died  soon  after,  and 
the  defendant  was  appointed  administrator 
of  her  estate,  and  administrator  de  bonis  of 
his  father's  estate,  of  which  there  was  noth- 
ing to  settle  but  to  collect  the  Butler  note. 
He  settled  his  mother's  estate,  and  It  was 
decreed  to  him  in  December,  1889.  He  held 
the  Butler  note,  and  received  payments  there- 
on from  time  to  time  till  a  short  time  before 
the  December  term  1890  of  Windsor  county 
court  when  he,  as  administrator,  gave  It  to 
the  trustee  for  collection,  with  the  mortgage 
securing  it  On  May  26,  1899,  the  trustee 
collected  $66  thereon,  and  on  November  23, 
1899,  $276.13,  and  still  holds  the  same.  On 
January  6,  1901,  Henry  Taylor,  one  of  the 
defendants,  was,  with  the  assent  of  his  fa- 
ther, appointed  administrator  de  bonis  of 
Reuben  Taylor's  estate  in  place  of  his  father, 
and  appeared  before  the  commissioner  and 
Claimed  that  his  mother  bought  the  Butler 
note  of  bis  father,  but  the  commissioner  did 
not  so  find.  The  defendant  rendered  no  ac- 
count to  the  probate  court  during  the  time 
he  was  administrator  of  his  father's  estate, 
and  there  was  nothing  to  account  for  exc^t 
what  he  received  on  the  Butler  note.  It  Is 
found  that  there  is  a  small  piece  of  real  es- 
tate In  Plymouth  that  still  stands  of  record 
In  the  name  of  Reuben  Taylor,  and  that  Hen- 
ry Taylor,  as  administrator,  paid  taxes  there- 
on, and  claims  the  fund  in  the  hands  of  the 
trustee. 

[18]  In  order  to  hold  the  trustee,  the  fund 
In  his  hands  must  belong  to  the  defendant  in 
his  own  right  Boyden  v.  Ward,  38  Vt  628, 
639.  In  Nason  t.  Smalley,  8  Vt  118,  the  or- 
ators, John  Nason  and  Renben  Evarts,  were 
executors  of  the  will  of  William  Nason,  in 
which  the  orator  John  Nason  was  made  re- 
siduary legatee  and  devisee,  and  imder  which 
certain  land  passed  to  him,  and  bad  passed 
from  him  to  the  defendant  Clark.  One  object 
of  the  bill  was  to  have  that  land  declared  to 
be  an  asset  of  William  Nason's  estate,  and 
the  question  was,  how  long  it  was  to  be  con- 
sidered as  held  In  trust  by  the  executors, 
and  when  the  orator  John  Nason  would  be- 
come seised  thereof  In  his  own  right  as  devi- 
see. This  question  was  said  to  be  Important, 
because,  whenever  the  time  came  that  he 
could  assert  bis  right  as  devisee  to  alien  the 


Digitized  by 


Uoogle 


loa 


80  ATLANTIC  SBPOBTEB 


(Vt 


land  absolutely,  tbe  power  of  tbe  executors 

05  such  would  necessarily  cease,  and  their 
trust,  with  its  corresponding  liability,  would 
be  determined.  The  case  was  governed  by 
the  probate  act  of  1797  (Lawb  1797,  p.  209), 
which  was  said  to  be  defective  In  not  fixing 
the  precise  time  at  which  the  liability  of  the 
executor  or  the  Bdminlstrator  should  cease, 
and  that  of  the  heir  or  devisee  should  begin, 

6  defect  that  was  supplied  by  tbe  act  of  1821, 
which  required,  it  was  said,  a  decree  of  the 
probate  court  to  divest  the  right  of  the  ex- 
«cntor  or  the  administrator,  and  to  vest  the 
estate  In  the  heir  or  the  devisee.  The  court 
said  that  it  knew  of  no  better  rule  on  tbat 
question  than  that,  when  all  debts  due  from 
the  testator  at  the  time  of  his  death,  with 
charges  of  administration,  etc.,  and  all  spe- 
cial legacies,  are  paid,  then  the  estate  is  to 
be  considered  as  vesting  absolutely  by  force 
of  the  devise,  and  the  power  of  the  executor 
&B  ceasing,  unless  he  has  notice  in  the  mean- 
time of  claim  subsequently  accruing  that 
makes  it  his  duty  to  retain  his  authority  over 
the  assets,  and  that,  at  all  events,  if  the  devi- 
see aliens  the  estate  after  that  time,  without 
notice  to  the  executor  of  such  claim,  the 
alienation  Is  so  far  valid  as  to  sustain  the 
plea  of  plene  admlnlstravlt 

The  statute  of  1821  (Laws  Vt  [Blade's  Ed.] 
p.  S46,  I  63)  related  only  to  actions  concern- 
ing land,  and  was  long  since  modified  by  al-- 
lowtaig  heirs  and  devisees  to  maintain  such 
actions  without  a  decree  of  the  probate 
court,  If  the  personal  representative  surren- 
ders possession  to  them,  or  the  time  allowed 
for  tbe  payment  of  debts  has  expired.  P.  S. 
288& 

[19]  And  that  statute  was  early  construed 
to  apply  only  to  cases  in  which  a  division  is 
necessary,  and  not  to  cases  in  which  there 
Is  only  one  heir  or  devisee,  and  therefore  can 
te  no  division.  Hubbard  v.  Ricart,  3  Vt  207, 
28  Am.  Dec.  198;  Abbott  v.  Pratt,  16  Vt  629. 

[20]  Under  our  statute,  and  by  force  of  it, 
the  descent  of  intestate  property,  real  and 
personal,  is  cast  at  once  on  the  death  of  the 
ancestor,  subject,  of  course,  to  the  Hen  of  the 
administrator  when  one  is  appointed.  Bab- 
bitt V.  Bowen,  32  Vt  437;  Austin  v.  Bailey, 
^7  Vt  219,  86  Am.  Dec.  706;  Alexander  v. 
Stewart,  50  Vt  87;  Brldgman  T.  Railroad 
Co.,  68  Vt  198,  2  Ati.  467. 

[21]  And,  when  the  administrator  has  per- 
formed all  and  singular  tbe  duties  by  reason 
of  which  his  lien  is  given  to  him,  his  lien 
Is  discharged,  his  authority  as  administrator 
terminates,  and  the  heirs  hold  the  estate 
acquit  of  him  and  his  Hen.  Nason  v.  Smal- 
ley,  8  Vt  118,  127.  'So  here  there  were  no 
'debts  against  the  estate  when  the  def«idant 
was  appointed  administrator,  and,  as  th^ 
commissioner  has  found,  there  was  nothing 
for  him  to  do  but  to  collect  tbe  Butler  note, 
and  when  that  was  done,  and  the  money 
'Came  into  the  trustee's  hands,  it  was  the  de- 
fendant's money  in  his  own  right,  and  not 
am  asset  of  the  estate.    And  It  had  laid  in 


that  way  more  tlian  a  year  before  bis  son 
Henry  was  appointed  administrator  fai  bis 
stead,  which  was  after  this  suit  was  com- 
menced, and  the  land  on  which  Henry  paid 
the  taxes  belonged  to  the  defendant  as  much 
as  the  money  did.  This  being  so,  the  Hai  of 
the  defendant  as  administrator  on  tbe  money 
in  question  was  gone,  if  he  ever  had  one, 
for  a  man  cannot  hold  his  own  property  In 
trust  for  himself  alone,  any  more  than  be 
can  hold  a  mortgage  on  his  ovm  land  when 
the  entire  mortgage  interest  meets  in  him  tbe 
equity  of  redemption.  It  follows,  therefor*; 
that  no  lien  was  created  on  the  fund  by  tbe 
appointment  of  another  administrator. 

We  have  thought  It  best  to  say  this  much 
about  the  liability  of  tbe  trustee,  notwith- 
standing the  case  bas  got  to  go  back  for 
another  trial. 

Question  is  made  about  the  correctness  of 
the  Judgment  against  the  defendant  in  re- 
spect of  the  application  of  part  of  the  fund 
on  the  tax;  the  costs  being  more  than  tbe 
amount  for  whldi  die  trustee  is  held.  It  Is 
also  claimed  that  It  was  necessary  to  dte 
In  the  defendant's  wife  and  Henry  as  claim- 
ants before  the  trustee  could  be  adjudged 
chargeable,  put,  as  the  Judgment  against 
tbe  trustee  must  be  reversed,  these  ques- 
tions are  not  considered. 

[22]  The  reversal  of  that  Judgment  Is  ne- 
cessitated by  the  reversal  of  tbe  Judgment 
against  the  defendant  of  which  it  is  a  mere 
Incident  and  the  incident  must  follow  the 
principal.  Thus  in  Wlthlngton  y.  South- 
worth,  26  Mlcfa.  383,  it  is  held  tbat  a  Judg- 
ment in  an  ancillary  proceeding  by  garnish- 
ment falls  when  the  Judgment  in  tbe  princi- 
pal case  is  reversed.  So  in  Rowlett  v.  Lane, 
43  Tex.  274,  it  is  held  that  as  a  Judgment 
against  a  garnishee  Is  dependent  upon  the 
Judgment  against  the  defendant  it  Calls 
when  that  Is  reversed.  This  question  Is  ful- 
ly discussed  in  tbe  Chicago  Herald  Ca  ▼. 
Bryan,  195  Mo.  690,  92  S.  W.  906,  6  Am.  & 
Eng.  Ann.  Cas.  751,  and  note. 

Both  Judgments  reversed  and  cause  re- 
manded. 

On  Reargnment 

The  exceptions  in  this  case  having  been 
amended  after  the  announcement  of  the 
foregoing  opinion  and  before  entry  of  Judg- 
ment of  reversal  and  remand,  bringing  into 
the  case  further  elements  touching  the  two 
points  ruled  against  the  plalutlfF,  tbe  case 
was  continued  on  his  motion  for  further 
argument  on  those  points,  which  was  bad  at 
this  term.  It  now  appears  that  the  defend- 
ant's list  In  Plymouth  in  1889  was  made  up 
of  bis  poll,  his  real  estate,  valued  at  $2,400. 
and  his  personal  estate,  valued  at  $11,600, 
which  last  amount  was  obtained  by  doubling 
and  assessment 

[23]  It  also  appears  that  on  trial  of  this 
case  the  defendant  withdrew  "any  claim  as 
to  his  residence  in  1889  not  being  In  Plym- 
outh,"  thereby   virtually  admitting  tbat   U 
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was  there.  This  was  a  Judicial  admission  of 
the  fact,  and  twund  the  defendant,  not  be< 
ins  relieved  from  It,  and  rendered  onneoea- 
sary  any  evidence  on  the  part  of  the  plaln- 
■tlff  to  prove  It  United  States  t.  Fidelity 
Onaranty  Co.,  83  Vt  278,  75  Aa  280;  4 
Wis.  Br.  2590  et  seq. 

[24]  Hence  the  admission  of  the  certified 
inpy  of  the  record  of  the  pleadings  and  judg- 
ment in  the  false  Imprisonment  case  was  nn- 
necessary  and  harmless,  as  Its  only  purpose 
was  to  show  that  the  defendant's  residence 
was  in  Plymouth  the  1st  of  April,  1889,  and 
not  In  Sherbum  as  he  dalmed;  so,  if  there 
was  error  In  Its  admission,  it  does  not  vi- 
tiate. 

[26]  As  to  the  admission  of  the  milk 
book  of  the  cheese  factory,  purporting  to 
contain  entries  of  the  delivery  of  mlllE  there 
In  1897  in  the  name  of  the  defendant  and 
of  the  testimony  of  the  secretary  of  the  com- 
pany baaed  thereon,  It  is  now  claimed  that, 
as  the  testimony  tended  to  show  that  the 
'Company  was  a  voluntary  association  and 
not  a  corporation,  the  patrons  thereof  must 
be  taken  to  have  been  members  of  it  and  so 
copartners,  and  consequently  that  the  cheesd- 
maker  was  their  agent,  and  his  memoranda 
of  milk  delivered,  their  memoranda,  In  law. 
But  It  cannot  be  said  from  the  mere  fact 
that  the  company  was  a  voluntary  associa- 
tion that  the  patrons  became  and  were  mem- 
bers thereof  and  therefore  copartners.  It 
'does  not  appear  that  the  company  had  any 
rules  and  regulations  relating  to  member- 
ship, nor  how  one  coald  become  a  member. 

[21]  A  man  cannot  be  made  a  member  of 
a  company  nor  of  a  partnership  without  his 
consent  express  or  implied,  and  there  is 
nothing  here  tending  to  show  sndi  a  con- 
sent by  the  defendant  except  that  he  was. 
a  patron,  which  Is  not  enou^  as  matter  of 
law.  TfauB  in  Tarbell  t.  Gilford,  82  Vt  222, 
72  AtL  921,  It  is  held  that  the  Intent /to  be- 
come a  member  of  an  unincorporated  society 
Is  not  conclusively  proved  by  the  purchase 
and  acceptance  of  a  ticket  conferring  mem- 
bership privileges,  if  the  purchaser  suppos- 
ed, and  had  a  rU^t  to  suppose,  that  he  was 
getting  only  an  admission  ticket,  and  did  not 
know  he  was  getting  anything  else. 

[27]  It  appears  from  the  amended  excep- 
tions that  the  secretary  of  the  company  was 
also  its  treasurer  and  financial  man,  and  re- 
ceived the  avails  of  cheese  sold,  and  distrib- 
uted them  to  the  patrons  In  proportion  to 
the  milk  delivered  by  them,  after  deducting 
the  cost  of  making.  The  plaintiff  says  In  his 
brief  now  submitted  that  the  purpose  for 
which  the  milk  book  was  used  by  him  was, 
not  to  establish  the  correctness  of  the  ac- 
count but  simply  to  show  that  milk  was  de- 
livered from  the  Taylor  farm  to  the  cheese 
factory,  and  which  member  of  the  Taylor 
family  was  the  patron  or  copartner.  But  it 
was  not  usable  for  that  purpose,  aa  It  was 


nothing  but  hearsay.  Before  the  book  was 
received  the  plaintiff  had  Introduced  many 
checks  drawn  by  the  treasurer  to  members 
of  the  defendant's  family  that  went  to  the 
defendant's  use,  and  introduced  evidence 
tending  to  show  that  for  the  year  1897  such 
checks  were  drawn  to  the  defendant  person- 
ally, and  received  and  used  by  him.  The 
plaintiff  claims  that  the  memorandum  made 
by  the  treasurer  In  the  book  Increased  the 
probative  force  of  his  testimony  by  connect- 
ing the  checks  drawn  by  him  with  the  milk 
from  the  Taylor  farm,  and  thus  tended  to  re- 
but the  testimony  of  the  defendant's  family, 
all  of  whom  testified  that  the  defendant  had 
no  interest  in  any  of  the  property  nor.  busi- 
ness located  and  done  at  the  Taylor  farm, 
and  that  the  book  as  made  by  the  treasurer 
was  used  by  him  as  a  basis  for  computing 
the  dividends,  and  in  connection  with  his 
testimony,  and  to  the  extent  used,  was  prop- 
erly admitted,  (1)  because  the  witness  could 
use  it  as  a  memorandum  used  by  him  at  the 
time  he  made  the  dividends,  to  refresh  bis 
recollection,  and  (2)  because  it  was  not  di- 
rectly in  Issue,  but  related  to  a  collateral 
matter,  and  so  not  within  the  best  evidence 
rale. 

[21]  But  this  claim  still  erroneously  as- 
sumes that  the  book  was  evidence  that  milk 
was  delivered  from  the  Taylor  farm.  And, 
as  to  refreshing  recollection.  It  could  refresh 
no  further  than  to  the  fact  that  the  witness 
made  the  entries  In  the  book  from  memoran- 
da kept  by  the  cheesemaker  about  the  cot- 
rectness  of  which  he  knew  nothing.  Such  a 
refreshing  did  not  make  the  book  admissible 
for  what  the  plaintiff  says  It  was  used. 

[29]  Nor  does  the  fact  it  it  is  a  fact  that 
the  book  relates  to  collateral  matter,  and  not 
within  the  best  evidence  rule,  make  any  dif- 
ference, for  this  is  not  a  question  of  degree, 
but  of  admissibility  regardless  of  degree. 

[30]  It  is  further  claimed  that  the  defend- 
ant's call  for  the  book  and  his  examination 
of  it  made  it  admissible.  But  this  question 
was  not  raised  below,  nor  even  suggested  by 
the  procedure,  there,  which  was  this:  The 
witness  Moore,  the  secretary  and  treasurer 
of  the  company,  when  recalled  by  the  plain- 
tiff In  rebuttal,  having  said  in  his  examina- 
tion in  chief  that  he  had  with  him  the  check 
book  stubs  and  the  milk  book,  the  defendant 
on  cross-examination,  asked  to  see  the  books, 
and  they  were  handed  to  him.  Then,  on  re- 
direct examination,  the  plaintiff  offered  the 
milk  book  in  evidence,  and  it  was  admitted 
subject  to  the  defendant's  exception,  and  the 
entries  therein  read  to  the  Jury.  We  can- 
not, therefore,  consider  this  question  wltbont 
violating  the  oft-repeated  rule  that,  when  e 
bin  of  exceptions  deslgimtes  and  spedfles  the 
points  embraced  in  the  Judgment  of  the  trial 
court  upon  which  alone  question  yna  made 
and  exception  taken,  this  court  will  consider 
only  such  question  and  exception.  Stat*  T. 
Preston,  48  Vt  12. 
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And,  finally,  It  Is  claimed  that  tlie  plaintiff 
introduced  otber  sufficient  evidence  to  show 
that  tbe  milk  came  from  tbe  Taylor  farm, 
and  which  member  of  the  Taylor  family  was 
the  patron  each  year,  and  that,  therefore, 
the  book  became  immaterial  and  harmless, 
thoQgn  erroneously  admitted.  But  that  can- 
not be  said.  The  book  went  in  with  all  tbe 
other  testimony  on  those  points,  and  the  case 
affords  no  ground  on  which  it  can  be  said  to 
be  apparent  that  the  verdict  was  not  influ- 
enced by  it  to  the  defendant's  prejudice. 

Let  Judgment  of  reversal  and  remand  be 
entered  as  before  ordered. 

C76  N.'  H.  181) 

KIBKE  v.  STRAFFORD  COUNTY. 

(Supreme  Court  of  New  Hampsliire.    Strafford. 
June  24,  1911.) 

1.  Witnesses  (J  27*)  — Fbes  — Attkndakc*— 
"In  Attendance." 

One  summoned  to  testify  before  a  police 
court  upon  a  complaint  charging  another  with 
illegally  selling  intoxicants,  who,  upon  accused 
being  required  to  furnish  Imil  for  his  appearance 
at  the  next  term  of  court,  was  ordered  to  give 
sureties  for  his  appeaiance  as  a  witness  at  the 
same  term,  but,  being  a  stranger  in  the  town, 
was  unable  to  furnish  sureties,  whereupon  he 
was  detained  in  jail  80  days  until  tbe  next  term, 
when  he  testified  before  the  grand  jury  which 
did  not  indict,  was  "in  attendance"  upon  court 
within  the  statute  for  the  i>eTiod  detained  in  jail 
without  his  own  fault,  so  as  to  be  entitled  to 
witness'  fees  therefor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ig  50-64 ;   Dec.  Dig.  {  27.*] 

2.  WiTNEssM  (S  27*)— Fees. 

Superior  court  rule  75  (71  N.  H.  688), 
relating  to  costs  incurred  in  police  courts,  pro- 
viding that  no  bill  of  costs  shall  lie  allowed  un- 
less an  indictment  l>e  found  or  tbe  prosecution  l>e 
instituted  by  autliority  of  the  Attorney  General 
or  county  solicitor,  would  not  deprive  a  witness 
of  his  right  to  fees  for  the  period  tie  was  de- 
tained in  jail  until  a  succeeding  term  because  of 
his  inability,  for  want  of  acquaintance  in  the 
town,  to  give  sureties  for  his  appearance ;  since 
a  witness  should  be  compensated  at  tbe  statu- 
tory rate  whenever  he  attends  pursuant  to  legal 
process  or  upon  request,  nor  would  Pub.  St. 
1901,  c  282,  S  16,  providing  that  a  witness  de- 
tained to  testify  shall  be  entitled  to  the  net  pro- 
ceeds of  his  labor,  disentitle  him  to  fees  for 
such  period,  that  statute  merely  being  intended 
to  give  a  witness  some  slight  compensation  for 
the  inconvenience  and  loss  resulting  from  Ms  de- 
tention. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  66-64;  Dec.  Dig.  i  27.*] 

Transferred  from  Superior  Court,  Straf- 
ford County;   Chamberlln,  Judge. 

Petition  by  John  J.  Klrke  against  Straf- 
ford County  for  the  allowhnce  of  witnesses' 
fees.  Case  transferred  from  superior  court 
upon  agreed  statement  of  facts.  Judgment 
for  plaintiff. 

Petition  for  fees  for  travel  and  80  days 
attendance  as  a  witness  upon  the  superior 
court.  November  29,  1910,  the  plaintiff  was 
summoned  to  testify  before  tbe  police  court 
of  Rochester  upon  a  complaint  charging  one 


Soucy  with  tbe  Illegal  sale  of  Intoxicating 
liquor.  Probable  cause  being  found  against 
Soucy,  he  was  ordered  to  furnish  bail  for  his 
appearance  at  the  next  February  term  of  the 
superior  court,  and  the  plaintiff  was  order-, 
ed  to  recognize  with  sureties  for  his  appear- 
ance as  a  witness  at  tbe  same  time.  The 
plaintiff  was  a  stranger  in  Rochester,  and 
through  no  fault  of  bis  own  was  unable  to 
furnish  sureties.  Because  of  this,  be  was 
detained  In  Jail  80  days.  A.t  the  end  of  that 
time  he  appeared  and  testified  before  the 
grand  jury,  and  was  discharged.  No  indict- 
ment was  found  against  Soucy.  The  plain- 
tiff presented  a  claim  to  the  solicitor  for  80 
days  witness  fees  and  10  miles  travel.  The 
solicitor  refused  to  allow  the  claim,  and 
therety^ton  the  plaintiff  filed  this  petition. 

William  F.  Russell  and  Sidney  B.  Smith, 
for  plaintiff.  Oeorge  T.  Hughes,  Sol.,  for 
defendant 

PEASLEE,  J.  This  plaintiff  has  been  com- 
pelled by  process  Issued  by  state  authority 
to  devote  80  days  of  bis  time  to  the  service 
of  the  state.  He  was  needed  as  a  witness, 
and  the  proper  autiiority  adjudged  that  the 
need  was  sufficiently  urgent  to  require  that 
he  be  detained  during  tbe  time  In  question. 
Two  defenses  are  set  up.  It  Is  urged,  first, 
that  he  was  not  in  attendance  as  a  witness 
within  tbe  meaning  of  tbe  statute;  and,  sec- 
ond, that  rule  76  of  the  superior  court  bars 
a  recovery  here. 

Upon  tbe  first  ground  the  authorities  are 
in  conflict  That  he  was  not  in  attendance, 
or  that  bis  attendance  was  not  of  tbe  sort 
mentioned  In  the  statute,  is  held  in  the  fol- 
lowing cases:  State  v.  Walsh,  44  N.  J.  Law, 
470;  Marshall  v.  Tidmore,  74  Miss.  317,  21 
South.  61;  Markwell  v.  County,  53  Iowa, 
422,  6  N.  W.  670;  State  t.  Greene,  91  Wis. 
500,  65  N.  W.  181;  Morin  v.  County,  18  Or. 
163,  22  Fac.  490.  Other  courts  have  taken 
the  view  that  a  person  so  detained  Is  in  at- 
tendance and  should  be  paid  the  statutory 
fees,  especially  when  it  appears  that  bis 
failure  to  give  security  did  not  result  from 
any  fault  on  hb  part  Hall  t.  County,  82 
Md.  618,  34  Atl.  771,  32  L.  B.  A.  449,  51  Am. 
St  Rep.  484;  State  t.  Stewart  4  N.  C.  138; 
Robinson  y.  Chambers,  94  Mich.  471,  64  N. 
W.  176,  20  L.  R.  A.  57;  Hntchins  v.  State,  8 
Mo.  288;  Higginson's  Case,  1  Qrancb,  C.  C. 
73,  Fed.  Cas.  No.  6,471.  Whether  a  witness 
who  willfully  refused  to  give  security  for  bis 
appearance  could  recover,  or  whether  one  of 
so  notoriously  bad  character  that  be  was 
unable  to  obtain  bondsmen  on  that  account 
would  be  witliout  remedy,  are  questions  not 
Involved  here.  It  appears  tu  the  agreed  case 
that  the  plaintiff  was  a  stranger  in  Strafford 
county,  and  that  his  failure  to  recognize  was 
in  no  way  chargeable  to  any  fault  on  his 
part 

[1]  In  such  a  case  there  Is  but  narrow 
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ground  upon  which  to  hold  that  the  witness 
does  not  come  within  the  provisions  of  the 
statute.  "The  Inability  to  give  ball  and  con- 
sequent detention  were  the  misfortune,  rath- 
er than  the  foult,  of  the  witness.  She  was 
detained  by  tiie  court  and  must  be  held  to 
hare  been  In  attendance  upon  the  court 
within  the  meaning  of  the  statute  providing 
for  the  payment  of  witness  fees."  Boblnson 
y.  Chambers,  supra. 

[2]  Rule  75  of  the  superior  court  applies 
only  to  costs  Incurred  .in  justice  and  police 
courts.  It  provides  that  "no  such  bill  of  costs 
shall  be  allowed  unless  an  indictment  be 
found  in  the  case,  or  the  prosecution  be  In- 
stituted by  the  authority  and  under  the  di- 
rection of  the  Attorney  General  or  the  so- 
licitor for  the  county."  71  N.  H.  688.  So 
far  as  It  relates  to  this  case,  the  rule  is  the 
same  as  the  statute  upon  the  subject  P.  S. 
c.  256,  S  9.  Under  an  earlier  rule  the  fees 
of  a  witness  who  gave  sureties  in  the  lower 
court  for  his  appearance  before  the  grand 
Jury  were  In  terms  excepted  from  its  opera- 
tion. It  was  said  by  the  court  that  this  was 
a  "very  reasonable  exception  to  the  rule," 
and  that  the  practice  was  In  conformity  with 
it  Ex  parte  Mitchell,  17  N.  H.  601.  To  hold 
otherwise  would  be  to  decide  that  witnesses 
could  be  compelled  to  attend  without  either 
payment  of  or  security  for  their  fees.  The 
justice,  being  clothed  with  power  to  compel 
the  attendance  of  the  witness,  must  also  be 
held  to  be  so  far  an  agent  of  the  people  as 
to  charge  the  witness  fees  upon  the  public 
treasury.  This  Is  the  rule  as  to  a  summons 
indorsed  by  the  prosecuting  officer  (State  v. 
Tebbetts,  64  N.  H.  240),  and  no  reason  ap- 
pears why  It  should  be  difCerent  here.  The 
theory  adopted  In  this  state  is  that  a  witness 
is  to  be  compensated  at  the  statutory  rate 
whenever  he  attends  in  response  to  legal  pro- 
cess, or  upon  request  Gunnison  t.  Gunni- 
son, 41  N.  H.  121,  77  Am.  Dec.  764, 

A  suggestion  is  also  made  that  the  provi- 
sion of  the  statute  that  a  witness  so  held 
shall  be  entitled  to  the  net  proceeds  of  his 
labor  (P.  S.  c.  282,  8  16)  shows  that  he  Is  not 
entitled  to  witness  fees.  It  is  manifest  that 
this  amount  would  vary  greatly,  and  in  some 
Instances  would  be  nothing.  It  Is  not  prob- 
able that  the  Legislature  attempted  to  es- 
tablish BO  uncertain  a  standard  of  compen- 
sation, or  one  which  would  require  the  wit- 
ness to  perform  labor  in  order  to  obtain  any- 
thing for  his  time.  It  is  more  probable  that 
this  provision  was  inserted  in  the  statute  as 
some  slight  recompense  for  the  Inconvenience 
and  loss  the  detained  witness  is  necessarily 
called  upon  to  endure.  It  places  him  as 
nearly  as  may  be  on  the  same  footing  as  the 
ordinary  witness,  who  Is  entitled  to  use  for 
bis  own  advantage  such  portion  of  his  time 
as  ia.  not  required  for  the  service  of  the  pub- 
lic.   The  statute  Is  of  comparatively  recent 


origin.  Laws  1877,  c.  48,  g  3.  It  is  not  prob- 
able that  the  Legislature  then  Intended  to 
abridge  the  existing  rights  of  the  witness. 

Judgment  for  the  plaintiff  for  $101.20.   All 
concurred. 


(2tlPa.  H7) 

COOPER  V.  ALTOOXA  CONCRETE  CON- 
STRUCTION &  SUPPLY  CO. 

(Supreme  Court  of  Pennsylvania.     Hay  8, 
1911.) 

1.  APPBAI,  AND  EbBOR  (g  722*)— ASSIONMBNTS 

OF  Ebbob— Requisites. 

Assignments  of  error  should  be  confined  to 
the  substantial  and  material  questions  necessary 
to  a  proper  determination  of  the  issues,  and  two 
assignments  should  not  be  made  wlien  one  will 
cover  the  ground. 

[Ed.  Not%— -For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  g  722.1 

2.  AdJOINIHO    LaNDOWNEBS    (g    4*)— EXOATA- 
TIONS  —  ACTTOKS    FOB     iNJtTBIKS  —  INSTBUO- 

■noNB. 

Tlie  promise  of  the  owner  of  a  lot  maldng 
an  excavation  that  he  will  be  particularly  care- 
ful and  guard  an  adjoining  owner's  wall  does 
not  jostify  an  instruction  in  an  action  for  in- 
juries to  the  building  that  the  law  imposes  on 
the  defendant  the  duty  of  unusual  caution  and 
care  in  malEin^  the  excavation. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec.  Dig.  g  4.*] 

3.  ADjoiRmo  Landownebs  (g  4*)— Ezoata- 
TiONs— Liability  fob  Irjitbies. 

Though  the  owner  of  land  may  not  disturb 
the  land  of  an  adjoining  owner  by  withdrawing 
lateral  support,  the  damages  for  such  withdraw- 
al will  only  be  for  injury  to  the  land,  and  not 
for  injuries  to  the  buildings  thereon. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Gent  Dig.  gg  21-44;  Dec.  Dig. 
g  4.»] 

4.  AOJOININa    LANDOWREBS    (%    4*)— SZXOAVA- 

■noNS— Liability  fob  Injubies. 

Where  a  landowner  malting  an  excavation 
has  promised  to  t>e  very  careful  to  protect  the 
wall  of  an  adjoining  owner,  he  has  no  higher 
duty  than  his  promise  implies ;  the  law  impos- 
ing no  duty  of  unusual  caution  and  care. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dent  Dig.  gg  21-44;  Dec.  Dig. 
g  4.*] 

6.  ADJOiNiHa  Landowrebs  (g  6*)— Excata* 
TIONS— Liability  fob  Injuries. 

The  owner  of  land  mailing  an  excavation  is 
not  answerable  in  damages  to  an  adjoining 
owner  unless  the  excavating  was  done  in  a  neg- 
ligent and  careless  manner,  or  the  adjoining 
owner  was  misled  to  his  Injury  by  the  promise 
of  the  excavator  to  do  the  work  in  a  particular 
manner. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  gg  10,  IS;  Dec.  Dig.  g 
6.*] 

6.  Adjoiriro  Lardownebs  (g  6*)— Excava- 
tions—Liability  FOB  Injuries. 

In  an  action  for  injuries  to  a  building  from 
excavations  in  adjoining  land,  it  was  a  ques- 
tion for  the  jury  whether  the  excavating  was 
done  in  a  negligent  and  careless  manner,  and 
whether  the  injury  resulted  from  that  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  gg  10,  13;  Dec.  Dig. 
S6.*] 
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7.    AdjOIRING    liANDOWNEBB    (J    C*)— EJXCAVA- 

TiONB — Liability  fob  Injuries, 

Where  the  owner  of  land  making  an  exca- 
vation changes  the  plans  promised  to  an  ad- 
joining owner  without  giving  ample  notice  to 
the  latter,  he  takes  the  chances  of  having  the 
jury  say  he  was  negligent  under  the  circum- 
stances. 

IBd.  Note.— For  other  cases,  see  Adjoining 
Landowaen,  Cent  Dig.  H  10,  13;  Dec.  Dig. 
I  6.*] 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Action  by  Lloyd  Cooper  against  the  Altoo- 
na  Concrete  Constmction  &  Supply  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  venire  facias  de  novo 
awarded. 

Argued  before  BROWN,  MBSTBEZAT, 
POTTER,  EXKIN,  and  MOSOHZISKER,  JJ. 

Thomas  H.  Greevy,  A.  V.  Dlvely*  and  B.  O. 
Brotherlin,  for  appellant  Thomas  0.  Hare, 
for  appellee. 

EILKIN,  3.  [1]  Tbls  is  an  action  of  tres- 
pass to  recover  damages  for  injuries  to  a 
building  and  its  contents  resulting  from  an 
excavation  made  by  appellant  on  an  adjoin- 
ing lot  At  the  outset  attention  of  counsel 
1b  called  to  the  numerous,  and,  as  we  view 
It  unnecessary,  multiplication  of  specifica- 
tions of  error.  There  are  85  assignments 
which  Is  perphaps  6  times  as  many  as  really 
necessary  to  raise  all  the  legal  questions  In- 
volved here.  The  aim  of  our  system  of  plead- 
ing and  practice  Is  to  reduce  all  matters  in 
controversy  between  contending  parties  to 
simple  definite  Issues.  When  appeals  are  tak- 
en to  this  court,  the  assignments  should  be 
confined  to  the  substantial  and  material  ques- 
tions necessary  to  a  proper  determination  of 
the  Issues  in  controversy,  the  fewer  the  bet- 
tor. Two  assignments  should  never  be  made 
when  one  will  cover  the  ground.  It  Is  scarce- 
ly possible  to  thiuK  of  a  case  of  this  charac- 
ter in  which  It  is  necessary  to  assign  35  er- 
rors in  order  to  bring  to  the  attention  of  this 
court  the  real  questions  relied  on  by  an  ap- 
pellant Tlie  multiplication  of  assignments 
weakens,    rather   than   strengthens,  a    case. 

[J]  We  do  not  agree  that  judgment  non  ob- 
stante veredicto  upon  the  whole  record 
should  have  been  entered  for  defendant  by 
the  learned  court  below,  as  Is  contended  by 
appellant  This  was  a  case  for  the  jury,  and 
we  are  only  concerned  to  luiow  whether  it 
was  properly  submitted.  It  will  be  impossi- 
ble to  discuss  aU  of  the  assignments  with- 
out unduly  prolonging  the  opinion.  We 
have  concluded  that  the  judgment  should 
be  reversed  and  will  Indicate  in  a  general 
way  our  reasons  for  reaching  this  condu* 
slon.  The  whole  case  turns  upon  the  in- 
struction given  by  the  learned  trial  judge 
as  to  a  promise  allied  to  have  been  made  by 
an  officer  of  the  appellant  company  to  the  ap- 
pellee, an  abutting  owner,    concerning   the 


protection  of  Us  wall  while  the  excavating 
was  being  done.  This  promise  was  as  fol- 
lows: "We  are  going  to  be  vefy  carefuL  We 
ate  going  to  take  it  out  lb  sections  and 
shore  it  up  as  we  go  along.  We  don't  want 
to  bave  any  accident  and  don't  want  to  kill 
anybody  and  will  be  Tery  carefuL"  In  in- 
structing the  jury  as  to  tbls  question  the 
learned  trial  judge  said:  "If  such  a  promise 
was  made  by  Mr.  Brandt  that  he  would  be 
particularly  careful  and  guard  his  wall,  then 
the  law  would  Impose  on  him  a  duty  of  un- 
usual caution  and  care;  more  than  ordinary 
caution  and  care,  unusual  caution  and  care." 
This  instruction  was  snbstantlaly  repeated 
in  several  parts .  of  the  charge,  and,  taken 
In  connection  with  the  manner  in  which  the 
whole  case  was  tried  and  submitted  to  the 
jury,  constitutes  in  our  opinion  reversible  er- 
ror. We  agree  with  the  contention  of  the 
learned  counsel  for  appellant  that,  in  the 
absence  of  this  promise.  It  is  doubtful  wheth- 
er there  could  be  a  recovery  for  injuries  to 
the  buildings  and  other  property  resulting 
from  the  withdrawal  of  lateral  support  be- 
cause of  the  lack  of  alfirmative  evidence  tend- 
ing to  show  actual  negligence.  There  Is  no 
difficulty  about  the  general  rules  of  law  ap- 
plicable to  such  cases.  . 

[S]  The  owner  of  the  lot  on  which  the  ex- 
cavating was  done  had  the  imquestioned 
right  to  do,  or  liave  done,  all  that  was  done. 
He  could  not  disturb  the  land  of  the  adjoin- 
ing owner  by  withdrawing  lateral  supixirt, 
but,  if  he  did,  the  damages  resulting  would 
only  be  for  hnjury  to  the  land,  and  not  to 
the  building.  Cooper  was  bound  in  law  to 
support  and  protect  his  own  building.  The 
excavator  on  the  adjoining,  lo^  was  only 
bound  to  use  due  care  so  as  not  to  negligent- 
ly or  carelessly  iufiict  an  injury  upon  the 
property  of  bis  neighbor.  However,  In  all  such 
cases,  there  are  reciprocal  duties  which  the 
adjoining  owners  owe  to  each  other.  These 
rights  and  duties  should  be  carefully  guard- 
ed in  order  that  each  owner  while  In  poe- 
session  and  enjoyment  of  his  own  property 
shall  have  due  regard  for  the  rights  of  his 
neighbor. 

[4]  When  excavations  are  to  be  made  un- 
der such  circumstances,  It  is  both  wise  and 
prudent  that  the  adjoining  owners  should 
agree  as  to  the  manner  in  which  the  exca- 
vating shall  be  done,  in  order  that  each  may 
enjoy  bis  own  rights  and  protect  bis  own 
property  If,  then,,  the  excavator  make  a 
promise  to  the  adjoining  lotowner  that  be  will 
excavate  in  a  certain  way  and  this  metbod 
is  satisfactory  to  both  parties,  It  is  not  plac- 
ing  any  undue  burden  upon  him  to  require  it 
to  be  4one  In  that  way,  or  at  least  to  give  no- 
tice If  the  plan  agreed  upon  be  changed,  so 
that  the  adjoining  owner  may  have  the  op- 
portunity of  taking  the  necessary  steps  to 
protect  his  property.  We  agree,  therefore, 
with  the  learned  court  below,  that  the  appel- 
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lee  so  far  as  be  bad  any  duty  to  perform  had 
a  rlgbt  to  rely  under  the  circumstances  on 
the  promise  thus  made.  The  promise,  how- 
«Ter,  did  not  place  upon  appellant  a  greater 
burden  than  be  Tolnntarlly  assumed.  The 
promise  was  to  be  careful  and  excaTate  In  sec^ 
tious  and  shore  up  as  the  work  proceeded.  He 
was  not  bound  to  do  anything  more  than  he 
promised,  and  had  no  higher  duty  to  perform 
than  bis  promise  implies.  The  instruction 
of  the  trial  judge  to  the  effect  that  in  view  of 
bis  promise  the  law  Imposed  upon  him  the 
Unty  of  onusual  caution  and  care  was  erro- 
neous. It  mlgbt  have  misled  the  Jury,  He 
might  have  done  all  he  promised  to  do,  and 
still  the  building  of  appellee  might  have  fal- 
len. If  so,  there  would  be  no  liability  In 
damages.  But,  under  the  instruction,  the 
jury  might  have  concluded  that  bis  duty  re- 
quired blm  to  take  such  unusual  caution  and 
care  as  to  prevent  the  wall  from  falling  un- 
der any  circumstances.  The  mere  fact  that 
the  wall  fell  did  not  in  itself  create  a  liabili- 
ty on  the  part  of  appellant  to  pay  the  damages 
for  injuries  thus  resulting.  It  might  have 
fallen  even  If  the  Work  bad  been  done  as  ap- 
pellant promised  to  do  it  Tbis  might  have 
resulted  from  defects  In  the  wall,  or  in  the 
foundation,  Independently  of  any  negligent 
act  on  the  part  Of  appellant,  or  without  ref- 
erence to  the  faUure  to  excavate  In  the  man- 
ner promised,  and,  If  so,  there  could'  be  no 
recovery  because  the  negligence  complained 
of,  or  the  failure  to.  do  the  work  in  the  man- 
ner promised  which  is  the  same  thing,  would 
not  under  such  circumstances  be  the  cause  of 
the  Injury.  All  of  these  things  are  for  the 
jury  under  proper  instructions  from  the  court 

[fi]  Appellant  Is  not  answerable  in  dam- 
ages unless  the  excavating  was  done  in  a  neg- 
ligent and  careless  manner,  or  unless  appel- 
lee, was  misled  to  his  tojnry  by  the  promise 
of  appellant  to  do  tb^  work  In  a  particular 
manner.  In  either  event  it  is  for  the  jury 
to  say  whether  under  all  the  facts  and  dr- 
cumstanees  the  excavating  was  done  in  a  neg- 
ligent and  careless  manner,  and.  If  so,  did  the 
wall  fall  as  a  result  of  that  negligence  f  The 
adjoining,  owner  in  every  such  case  must 
take  the  necessary  steps  to  protect  bis  own 
buildings,  or  he  must  agree  with  the  excava- 
tor on  a  method  of  doing  the  work  which  will 
answer  the  same  purpose. 

[I]  If  the  parties  agree  as  to  the  method 
of  excavating,  and  this  method  la  followed 
by  the  excavator,  and  the  adjoining  wall, 
notwithstanding  the  method  agreed  upon, 
falls,  the  excavator  would  be  reUeved  from 
damages. 

[7]  If  the  excavator  cbange  the  plan  prom- 
ised wihont  giving  ample  notice  to  the  ad- 
joining owner,  he  takes  the  chances  of  hav- 
ing a  jury  say  he  was  n^Ugent  under  the 
circumstances.  A  review  of  the  record  con- 
vinces us  that  the  rights  and  duties  of  the 


parties  were  not  clearly  set  forth  in  the 
ehargb  to  the  jbry,  and  a  higher  duty  was  im- 
posed upon  the  appellant  than  the  law  re- 
quires. We  do  not  pass  upon  the  merits  of 
the  nmn^ons  assignments  of  error  for  the 
reason  that  they  relate  to  Incidents  of  the  tri- 
al and  can  be  corrected,  If  need  be,  when  the 
case  is  again  tried. 

Judgment  reversed,  and  a  voilre  facias  de 
novo  awarded. 


(231  Pa.  629) 
COMMONWEAI/TH  v.  BNDBUKAT. 

(Supreme  Court  of  Pfennsylvania.    Bfay  1, 
1911.) 

1.  Obiuinai.  Law  Q  190*)— Fobueb  Jkopabdt 
—What  CoNSTrrtrxES. 

Where  the  insanity  of  a  prisoner  at  the 
time  of  the  trial  haa  been  set  up  in  defense  in 
a  prosecution  for  murder,  and  the  jury,  being 
instructed  to  ^ass  on  both  the  questiop  of  guilt 
and  of  insanity,  has  returned  as  one  verdict, 
against  the  objection  of  the  prisoner,  that  he  is 
guilty  of  murder  in  the  first  degree,  and  is  in- 
Gane  at  the  time  of  the  trial,  and  toe  jury  has 
been  discharged,  and  thereafter  the  court  of  its 
own  motion  sets  aside  the  verdict  and  grants  a 
new'  trial,  the  prisoner  may  again  be  put  on 
trial  on  the  same  indictment  the  finding  that 
he  was  guilty  of  murder  being  without  authority 
and  a  mere  nullity,  which  should  not  have  been 
accepted  by  the  court  so  that  there  was  no 
trial  at  all  of  the  charge  against  him,  and  no 
jeopardy. 

[Bid.  Note.— For  other  cases,'  6ee  Oriminal 
Law,  Cent  Dig.  (  375 ;  Dec.  Dig.  ilflO.»] 

2.  Criminai,  Law  (|  947*)— Vibmct— Setting 
AaiDK. 

It  being  the  dutv  of  a  court  to  refuse  to  ac- 
cept a  verdict  whicn  the  jury  is  powerless  to 
render,  where  through  ■  inadvertence  or  other- 
wise the  verdict  is  accepted,  the  court  may  of 
its  own  motion  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  2133 ;  Dec  Dig.  §  947.*1 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County.    , 

Frank  Endrukat  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Argued  before  FELL,  a  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  and  STEWART,  JJ. 

Franz  Ebrllcb,  Jr.,  and  Edward  W.  WeUs, 
for  appellant  John  M.  Patterson,  Asst  Dlat 
Atty.,  and  Samuel  P.  Boten,  Dlst  Atty.,  for 
the  Commonwealth. 

BROWN,  J.  [1]  Though  the  question  rais- 
ed on  tbla  appeal  Is  a  new  one,  the  answer 
to  it  is  old.  In  the  paper  book  of  counsel 
for  appellant  the  following  is  a  fair  state- 
ment of  it:  "Where  a  prisoner  has  {^een  put 
on  trial  for  murder  in  the  first  degree  and 
his  Insanity  at  the  time  of  the  trial  has  been 
set  up  in  defense,  and  the  jury  instructed  by 
the  trial  judge  to  pass  on  both  the  questions 
of  bis  guilt  of  murder  and  of  his  sanity  at 
tbe  time  of  trial,  and  has  returned  as  one 
verdict  (against  the  objection  of  tbe  prison- 
er)  that  the  prisoner  is  guilty  of  murder  of 
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tbe  first  degree  ana  Insane  at  the  time 'of 
trial,  and  the  Jnry  has  been  discharged,  and 
thereafter  the  court  of  Its  own  motion  sets 
aside  the  verdict  and  grants  a  new  trial 
against  the  prisoner's  objection — can  the 
prisoner  again  be  put  on  trial  upon  the  same 
indictment,  or  does  his  former  Jeopardy  en- 
title him  to  a  discharge?"  On  December  12, 
1907,  the  prisoner  was  arraigned  and  ordered 
to  plead  to  an  indictment  charging  him  with 
murder.  When  so  arraigned,  a  petition  was 
presented  to  the  court  asking  for  a  special, 
jury  to  be  impaneled  to  Inquire  Into  his  san- 
ity In  accordance  with  the  proTlsions  of  the 
sixty-seventh  section  of  the  act  of  March  81, 
1860  (P.  L.  446).  After  Investigation  by  the 
court  this  was  denied,  and  thereupon  a  spe- 
cial plea  having  been  filed,  alleging  that  the 
defendant  was  then  insane,  the  court  was 
asked  "to  give  oyer  to  said  plea  in  the  man- 
ner provided  by  law."  This  plea  having  been 
overruled  and  the  defendant  having  stood 
mute,  the  court  directed  a  plea  of  "not  guilty" 
to  be  entered  for  him  on  the  indictmeat,  and 
the  jury  were  Instructed  to  pass,  not  only 
upon  his  guilt,  but  upon  his  mental  ccmdl- 
tlon  at  the  time  of  the  trial.  On  the  next 
day — ^December  18th — a  verdict  was  returned 
finding  the  prisoner  guilty  of  murder  of  the 
first  degree  "and  now  a  lunatic  and  of  un- 
sound mind."  ,  The  prisoner  was  then  com- 
mitted to  an  asylum  for  the  insane,  but,  up- 
on the  certificate  of  the  superintendent  of  the 
institution  ttiat  he  no  longer  needed  remedial 
treatment  and  was  sane,  was  returned  to  the 
county  prison  on  January  6,  1909.  On  De- 
cember 2,  1910,  the  commonwealth  moved 
for  judgment  upon  the  verdict,  but  the  court 
of  Its  own  motion  set  it  aside  and  awarded 
a  new  trial  for  the  reason  that  in  view  of 
the  finding  of  the  jury  that  the  prisoner  was 
Insane  at  tbe  time  be  was  tried,  he  could  not 
legally  have  been  placed  on  trial;  and  It  was 
ordered  that,  if  he  then  In  proper  manner 
and  with  sufficient  prima  fade  evidence 
should  demand  an  inquiry  as  to  his  sanity, 
such  preliminary  inquiry  would  be  disposed 
of  before  the  trial  of  the  main  Issue.  Short- 
ly thereafter,  on  December  21,  1910,  the  pris- 
oner was  again  arraigned  and  ordered  to 
plead.  His  counsel  thereupon  in  bar  of  fur- 
ther proceedings  against  him  filed  a  plea  al- 
leging his  former  jeopardy  on  tbe  indictment, 
because  (1)  on  December  18,  1907,  the  juiy 
had  been  discharged  without  and  against  his 
consent,  after  returning  a  verdict  of  guilty 
of  murder  of  the  first  dgeree,  and  that  he 
was  then  a  lunatic  and  of  unsound  mind,  a 
motion  having  been  made  to  the  court  to 
accept  only  the  finding  that  he  was  a  lunatic 
and  to  return  the  Indictment  to  the  jury; 
and  (2)  because  on  November  2,  1910,  the 
court  of  its  own  motion  had  set  the  said  ver- 
dict aside.  The  commonwealth's  demurrer 
to  this  plea  having  been  sustained,  the  pris- 
oner was  again  directed  to  plead,  apd,  hav- 
ing stood  mute,  the  court  ordered  a  plea  of 
"not"  guilty"  to  be   entered  for  him.     His 


counsel  then  offered  to  show  by  teetIm<Miy 
that  he  was  insane,  whereupon  the  court 
stated  that  it  would  hear  the  testimony,  and, 
after  hearing  it,  would  decide  whether  tbe 
question  of  his  sanity  should  be  referred  to 
a  jury  or  not  To  this  counsel  for  the  pris- 
oner objected,  insisting  that  a  jury  should  be 
impaneled  to  try  the  question  of  sanity  at 
that  time,  without  any  preliminary  investiga- 
tion by  the  court  The  court  having  declined 
this,  counsel  for  the  prisoner  offered  no  evi- 
dence upon  the  subject  and  the  trial  then 
proceeded,  resulting  In  a  verdict  of  murder 
of  the  first  degree.  From  the  judgment  up- 
on It  we  have  this  appeal. 

In  submitting  to  the  first  jury  both  ques- 
tions, the  guilt  of  the  prisoner  and  his  sanity 
at  the  time  of  his  arraignment  the  court 
followed  Webber  v.  Commonwealth,  119  Pa. 
223,  18  Atl.  427,  4  Am.  St  Rep.  634,  in  which 
the  question  raised  was  whether  a  defendant 
in  a  criminal  case,  who  alleges  his  insanity 
at  the  time  of  arraignment  is  entitled,  as  a 
matter  of  legal  right  to  have  a  separate,  In- 
dependent and  preliminary  trial  of  that  ques- 
tion by  a  jury  specially  Impaneled  for  the 
purpose,  and  It  was  decided  tliat  under  tbe 
rule  of  t^e  common  law  in  force  with  us,  as 
changed  by  St  Geo.  lY,  c.  28,  I  2,  when  the 
question  of  sfmlty  at  the  time  of  the  trial 
is  raised,  it  may  be  tried  either  by  a  special 
jury  Impaneled  for  that  purpose,  or  by  the 
Jury  who  are  to  try  the  indictment 

When  tbe  jurors  to  whom  the  two  ques- 
tions were  submitted  found  that  the  prisoner 
was  insane  at  the  time  of  his  arraignment 
and  during  his  trial,  they  could  proceed  no 
further,  and  they  should  have  returned  to 
the  courtroom  to  have  that  finding  alone  re- 
corded. It  meant,  and  its  legal  effect  was, 
that  the  prisoner  could  not  be  tried  on  the 
charge  of  murder,  or  on  any  other  that  then 
might  have  been  priding  against  lilm.  The 
verdict  of  guilty  of  murder  of  the  first' degree 
ought  not  to  have  been  accepted  by  the  court 
but  should  have  been  treated  as  a  nullity; 
for,  in  view  of  the  finding  of  the  jury  of  the 
prisoner's  insanity  at  the  time  he  was  put 
upon  his  trial,  their  attempt  to  try  him  on 
the  Indictment  was  abortive.  It  was  no  trial 
at  all  on  the  charge  against  him,  and  he  was 
no  more  in  jeopardy  after  the  jury  had  been 
sworn  than  he  was  before  be  bad  been  called 
upon  to  plead.  The  error  into  which  counsel 
for  the  prisoner  have  fallen  is  in  assuming 
that  he  was  on  trial  on  the  Indictment  charg- 
ing htan  with  murder.  As  already  stated,  the 
answer  to  their  contention  is  old,  but  It  is 
brief,  too.  A  man  who  is  insane  at  the  time 
be  is  arraigned  and  called  upon  to  plead  can- 
not be  tried,  for  It  matters  not  that  he  may 
have  be»  sane  at  the  time  of  the  commission 
of  the  act  charged  against  him,  or  that  the 
evidence  of  his  guilt  may  be  strong,  the  law 
In  Its  humanity  says  that  with  ttie  departure 
of  his  reason  there  may  have  d^Kirted  the 
means  by  which  he  might  have  been  able  to 
establish  his  Innocence.    A  prisoner  insane  at 
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the  time  of  his  arralgimient  can  no  more  be 
put  upon  trial  than  a  child  Incapax  doll.  "It 
Is  said  by  Lord  Hale  (1  Hale  34,  35)  that  If 
the  prisoner,  after  his  plea,  and  before  trial, 
becomes  insane,  he  shall  not  be  tried,  and, 
if  after  bis  trial  he  becomes  Insane,  he  shall 
not  receive  Judgment,  and,  if  after  Judgment 
he  becomes  Insane,  his  execntion  shall  be 
spared,  because,  If  be  was  of  sound  mind,  he 
might  allege  something  in  stay  of  Judgment 
or  execution.  He  has  omitted  tlie  case  of 
insanity  happening  during  the  trial ;  but,  up- 
on the  principle  of  the  other  cases,  no  doubt 
in  Bxidi  case  the  Jury  should  be  discharged 
from  giykig-a  verdict"  Ttlghman,  C.  J.,  In 
Commonwealth  y.  Cook  and  Others,  6  Serg. 
&  B.  577,  9  Am.  Dea  466. 

HI  It  is  the  duty  of  a  court  to  refuse  to 
accq;>t  a  verdict  which  a  Jury  is  powerless  to 
render,  and,  if  throu^  inadvert^ice  or  other- 
wise such  a  verdict  Is  accepted,  the  court 
may  of  its  own  motion  set  it  aside,  for  courts 
have  the  inherent  power  to  correct  errors  in 
cases  tried  before  them,  and  in  the  exercise 
of  such  power  may  grant  new  trials  of  their 
own  motion.  Vide  cases  cited  in  14  A.  ft  EL 
E^Cy.  PL  ft  Pr.  982.  This  power  was  proper- 
ly exercised  in  the  present  case.  Eiren  if  it 
had  been  competent  for  the  Jury  to  pass  upon 
the  guilt  or  innocence  of  the  prisoner,  when 
their  verdict  of  conviction  was  set  aside,  a 
plea  of  Hormer  Jeopardy  would  not  have 
availed  blm  on  a  second  trial  on  the  same 
indictment  Commonwealth  v.  Fitzpatrlck, 
121  Pa.  109,  15  Aa  466^  1  L.  R.  A.  451,  6  Am. 
St  Rejf.  757. 

The  assignments  of  error  are  overruled, 
the  Judgment  is  affirmed,  and  the  record  re- 
mitted for  the  pnriMse  of  execution. 

(231  Fa.  620) 

In  re  MELOT'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     May  1, 
1911.) 

1.  WiLM  (8  792*)— Rights  of  Leoatbb— Elec- 
tion Against  Will. 

To  render  binding  an  election  against  a 
will,  it  must  api>ear  that  ttie  legatee  was  aware 
of  the  nature  and  extent  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  8  2051 :   Dec.  Dig.  |  792.»] 

2.  Wills  (8  794*)  —  RiaHis  of  Lboatee  — 
Election  Against  Will. 

Where  a  husband,  as  his  wife's  executor, 
knowing  the  facts  and  circumstances  of  the  es- 
tate, filed  an  account  in  which  he  claimed  cred- 
it for  money  paid  for  the  funeral  expenses  of  his 
wife  under  a  direction  in  her  will,  and  at  the 
audit  files  a  schedule  of  distribution  over  his  sig- 
nature, asking  the  court  to  distribute  the  estate 
in  exact  accordance  with  the  provisions  of  the 
will,  which  included  a  legacy  to  himself,  he  can- 
not afterwards  elect  to  take  against  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  2056-2059;  Dec.  Dig.  8  794.*] 

Appeal  from  Orphans'  Court,  Berks  County. 

In  the  matter  of  the  estate  of  Esther  K. 

Melot    From  a  decree  dismissing  exceptions 


to  an  adjudication,  Samuel  B.  Mtilot  appeals. 
Affirmed.  « 

Argued  before  FEMi,  0.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Caleb  J.  Bleber  and  Blester  A.  Bowers,  for 
appellant    F.  A.  Marx,  for  appellees. 

POTTER,  3.  The  single  question  raised 
by  the  seven  assignments  of  error  in  this 
appeal  is  whether  appellant,  who  was  the 
husband  of  Esther  K.  Melot,  was  bound  by 
the  terms  of  his  wife's  will.  Esther  K.  Melot 
died  April  6,  1909,  leaving  to  survive  her  a 
husband  and  five  daughters,  four  of  them 
children  of  a  former  marriage,  and  one  the 
child  of  her  marriage  with  appellant  She 
left  a  will  which  was  duly  admitted  to  pro- 
bate, whereby  she  gave  her  husband  a  small- 
er interest  in  her  estate  than  be  would  re- 
ceive by  taking  against  the  will.  She  named 
as  executors  her  husband  and  one  daughter, 
who  both  qualified,  and  letters  testamentary 
were  granted  to  them-.  On  February  24, 
1910,  the  executors  filed  their  account  which 
was  called  for  audit  April  4th,  and  was 
audited  on  April  6th.  Ten  days  later,  on 
April  16th,  and  before  an  adjudication  had 
been  filed,  the  husband,  Samuel  B.  Melot 
filed  a  paper  by  which  he  refused  to  take 
under  the  will  of  his  wife,  and  elected  to 
take  his  share  of  her  estate  according  to  law. 
On  April  23d,  four  of  the  daughters  of  Mrs. 
Melot,  all  of  whom  were  legatees  under  her 
vrlil,  filed  a  petition  averring  that  the  husband 
had  accepted  under  the  will,  and  praying  that 
bis  election  to  take  against  it  be  stricken 
from  the  record.  An  answer  to  this  petition 
and  a  replication  were  filed.  The  court  also 
granted  a  rehearing  in  the  matter  of  the 
audit  of  the  executor's  account  On  April 
25th  the  rehearing  was  had  and  the  audit 
was  closed,  and  on  May  18th  an  adjudication 
was  filed,  in  which  it  was  held  that  the  hus- 
band had  elected,  by  his  conduct  in  pais,  to 
take  under  the  will  before  filing  his  election 
to  take  against  it,  that  his  election  was 
therefore  ineftective,  and  that  the  balance 
in  the  hands  of  the  accountants  must  be  dis- 
tributed in  accordance  with  the  will.  The 
husband  filed  exceptions,  and  thereafter  the 
court  made  an  order  granting  the  prayer  of 
the  petition  to  strike  his  election  from  the 
record,  and  dismissed  the  exceptions  and  con- 
firmed the  adjudication  absolutely. 

[1]  The  general  rules  for  determining 
whether  there  has  been  an  election  by  matter 
In  pais  have  been  many  times  set  forth. 
Thus  in  Bradfords  v,  Kents,  43  Pa.  474,  Mr. 
Justice  Strong  said  (page  484):  "That  an 
election  may  be  evidenced  by  matter  in  pals 
as  well  as  by  matter  of  record  is  certain,  and 
it  was  conceded  in  the  court  below.  It  is 
true,  nothing  less  than  unequivocal  acts  will 
prove  an  election,  and  they  must  be  acts 
done   with   the   knowledge   of   the   party's 
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righta,  as  wdl  as  of  tbe  circumstances  of 
the  case.  Nothing  lees  than  an  act  of  choice 
InteUlgently  done  will  snfflc^."  A  statement 
of  the  rule  which  Is  In  line  with  onr  Pennsyl- 
vania decisions  Is  found  In  11  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  97,  as  follows:  "In 
order  that  an  act  may  amount  to  an  election, 
two  things  are  essential:  First,  It  must  be 
clear  that  the  person  alleged  to  have  elected 
was  aware  of  the  nature  and  extent  of  his 
rights;  second,  It  must  be  shown  that,  hav- 
ing that  knowledge,  he  Intended  to  elect." 
That  an  election  once  made,  with  full  knowl- 
edge of  the  facts.  Is  final  and  conclusive,  ap- 
pears from  the  doctrine  laid  down  In  Zim- 
merman ▼.  Lebo,  151  Fa.  345,  349,  24  Atl. 
1082,  1083,  17  L.  B.  A.  536,  where  Mr.  Jus- 
tice Williams  said:  "An  election  Is  a  choice 
between  two  or  more  things  or  lines  of  ac- 
tion by  one  who  is  not  entitled  to  all,  and 
when  made  la  as  a  general  rule  binding. 
Thus  one  may  have  a  choice  of  remedies,  a 
choice  of  the  time  or  mode  of  x)erformance 
of  some  obligation,  a  choice  whether  to  af- 
firm or  disaffirm  the  unauthorized  act  of  an 
agent,  and,  when  the  choice  is  made,  the  po- 
sition of  him  who  makes  It  Is  fixed.  One  Is 
entitled  to  a  full  opportunity  to  know  the 
situation  and  his  rights  before  he  can  be 
compelled  to  elect;  but  he  should  endeavor 
to  put  himself  In  a  position  to  make  an  elec- 
tion within  a  reasonable  time,  and,  when  it 
is  made,  it  binds  him  and  all  claiming  under 
him." 

[2]  In  the  present  case  It  can  hardly  be 
doubted  that  appellant  had  full  knowledge 
of  the  situation.  He  was  an  executor  of  the 
will  and  was  active  In  the  settlement  of  the 
estate.  It  also  appears  affirmatively  from 
the  testimony  that  he  knew  what  bis  rights 
were,  both  under  the  will  and  without  re- 
gard to  It  One  of  the  acts  of  appellant 
which  the  court  below  considered  evidence 
of  his  Intention  to  take  under  the  will  was 
the  fact  that  in  bis  account  as  executor  ap- 
pellant claimed  credit  for  cash  paid  for  the 
funeral  expenses  of  his  wife.  This  was  in 
accordance  with  a  direction  In  the  will,  and 
it  operated  to  transfer  the  primary  llublllty 
for  these  expenses  from  tbe  husband  upon 
whom  It  would  otherwise  rest  This  pay- 
ment was  Inconsistent  with  an  intention  on 
the  part  of  appellant  to  take  against  the 
will.  If  be  had  not  Intended  to  accept  under 
the  will,  he  could  not  consistently  have  re- 
paid to  himself  the  amount  expended  for 
funeral  expenses.  The  fact  that  he  did  make 
su<A  repayment  Is  therefore  persuasive  evi- 
dence of  his  acceptance' under  the  wllL  An- 
other matter  which  is  very  significant  in 
this  connection,  as  evidence  In  support  of 
tbe  same  conclusion,  is  the  fact  that  at  the 
audit  of  tbe  account  appellant  submitted  a 
distribution  statement,  signed  by  himself, 
asking  the  court  to  distribute  the  estate  in 


exact  accordanoe  witb  tbe  terms  of  tiie  will. 
Including  tbe  award  of  bis  own  I^;acy.  This 
action  would  seem  to  Indicate  con<dasiTely 
his  acceptance  under  the  will,  and  goes  far 
to  sustain  the  finding  of  the  court  below. 
An  examination  of  the  statement  which  was 
In  the  form  of  a  petition,  sbowa  that  tbe 
prayer  of  appellant  was  that  distribution 
should  be  made  among  all  tbe  parties  mtsi- 
tioned  in  tbe  will  in  tbe  exact  proportion  as 
therein  directed,  and  fhattlie  swn  of  $1,000 
devised  to  him  should  be  diatribnted  to  him- 
self. After,  this  formal  recognition  of  tbe 
will,  made  with  full  knowledge  of  the  facts 
and  circumstances  of  the  estate,  it  Is  dlfiS- 
colt  to  see  where  there  Is  any  room  for  ap- 
pellant to  assert  that  be  did  not  elect  to  take 
under  the  will.  In  Cox  v.  Rogers,  77  Pa.  100, 
tbe  widow,  who  was  also  executrix,  took 
credit  in  her  administration  account  as  fol- 
lows: "By  balance  of  personal  property  re- 
tained by  tbe  execotrix  according  to  tbe 
wllL"  This  action  was  held  to  be  nnequlvo- 
cal  evidence  of  her  election  to  take  under  tbe 
will.  An  examination  of  tbe  evidence  makes 
It  plain  that  up  to  tbe  time  of  tbe  andit 
appellant  bad  no  intention  of  taking  against 
the  will.  His  change  of  mind  In  this  re- 
spect was  evidently  due  to  bis  dissatisfaction 
with  tbe  provision  which  bad  been  made 
for  bis  dant^ter  Laora,  and  tbe  nnwlUlng- 
ness  of  tbe  other  children  to  increase  the 
amount  which  bad  been  bequeathed  to  her. 
We  are  satisfied  that  the  facts  found  by  tbe 
auditing  Judge  were  soffident  to  Justify  bis 
conclusion  that  the  conduct  of  tbe  appellant 
from  tbe  death  of  bis  wife  to  tbe  time  of  tbe 
audit  showed  a  clear  and  consistent  inten- 
tion  to  accept  tbe  provlslcns  made  for  bim 
In  the  wiU. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed. 


(231  Pa.  464) 
PENTONY  et  aL  ▼.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

IwjuNcnow  (g  50*)— Subjects  of  Reukp— 
Pbojectiohs  Over  Adjoining  Property. 
Where  cornices,  window  Bills,  ornamental 
terra  cotta,  and  granite  bands,  foundation  walla, 
etc.,  on  defendant's  building  projecting  over 
plaintiff's  property,  were  part  of  a  penuanent 
Structure  built  up  to  the  division  line,  and  by 
recorded  agreement  defendant  had  agreed  to 
remove  all  projections  on  30  days*  notice,  which 
notice  had  been  given,  an  Injunction  will  be 
granted  requiring  such  removal. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1 108 ;   Dec.  Dig.  S  50.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  by  Joseph  Pentony  and  an- 
other against  tbe  Pennsylvania  Bailroad 
Company.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 
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Bin  In  equity  fbr  an  Injunction  to  compel 
tbe  removal  of  comlcee,  window  sills,  orna- 
mental terra  cotta  and  granite  bands,  foun- 
dation walls,  etc.,  on  defendant's  building 
projecting  over  the  plaintiffs'  property. 

From  tbe  record  It  appeared  that  the  ezten- 
Blons  complained  of  were  parts  of  a  perma- 
nent structure  built  up  to  the  division  line. 
It  also  appeared  that  on  March  28,  1904,  tbe 
defendant  and  the  plaintiff's  predecessors  In 
title  entered  Into  an  agreement,  which  was 
recorded,  by  which  the  defendant  agreed  to 
remove  on  30  days'  notice  all  projections  of 
its  property  extending  beyond  Its  line,  and 
that  such  notice  had  been  given.  The  court 
awarded  the  Injunction. 

Argued  before  BROWN,  MESTKEZAT, 
POTTBK,  BLKIN,  and  STEWART,  JJ. 

B.  J.  SellerD,  for  <tppellant  Daniel  0.  Don- 
oghne  and  M.  Hampton  Todd,  for  appellees. 

PBR  CURIAM.  The  finding  of  the  court 
below  that  the  defendant  has  encroached  up- 
on the  lots  belonging  to  the  appellees  has  not 
been  assigned  aa  error,  and  th^  are,  there- 
fore, entitled  to  the  order  requiring  the  ap- 
pellant to  abate  and  remove  from  their  prop- 
erty so  much  of  the  foundation  or  retaining 
walls  as  extend  beyond  the  dividing  or  prop- 
erty line  of  ttie  premises.  The  decree  requir- 
ing the  defendant  to  abate  and  remove  all 
parts  of  Its  building  protruding  or  projecting 
upon  or  overhanging  .the  appellees'  premises 
la  bat  an  oiforcement  of  ttie  agreement  of 
March  28,  1904,  between  the  appellant  and 
the  appellees'  predecessors  in  title. 

Decree  affirmed  at  appellant's  costs. 


(2S1  Fa.  SIS) 

WAI/SH  V.  PENNSTLVANIA  COAL  CO. 
(Supreme  Court  of  Pennsylvania.    May  1, 1911.) 
Master  and  Sebvart  ({  241*)— Injttribs  to 

SEKVANT— CONIBIBUTOBT  NEQUGENCE. 

In  an  action  for  injuries  to  plaintiff  em- 
ployed' as  a  brakeman  on  mine  ears  operated  in 
the  defendant's  mine  by  an  electric  motor,  where 
none  of  plaintifTs  duties  required  him  to  ride 
on  tbe  motor,  but  he  did  ride  on  the  top  of  it, 
lying  flat  on  his  face,  when  it  was  moving 
through  a  portion  of  the  mine  with  which  he 
was  fairly  familiar  and  which  he  knew  to  be 
dangerous,  as  a  result  of  wbich  he  was  caught 
between  the  motor  and  an  irregularity  in  the 
roof  and  badly  hurt,  he  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  241.»] 

Appeal  from  Court  of  Common  Pleas, 
Z^ackawanna  County. 

Action  by  John  Walsh  against  the  Penn- 
sylvania Coal  Cpmpany.  From  an  order 
refusing  to  take  off  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  MESTRBZAT,  POTTER, 
BLKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 


M.  A.  McGinley,  for  appellant  Everett 
Warren,  Henry  A.  Knapp,  and  C.  P.  O'Mal- 
ley,  for  appellee. 

POTTER,  J.  A  careful  examination  of  the 
evidence  In  this  case  has  satisfied  us  that  the 
Judgment  o£  compulsory  nonsuit  was  properly 
entered,  and  that  the  court  below  did  not  err 
In  refusing  to  take  off  the  Judgment.  The 
plaintiff  was  employed  as  a  brakeman  upon 
mine  cars  moved  by  an  electric  motor  In  the 
mines  of  the  defendant  company.  His  duties 
were  to  throw  switches,  change  the  trolley, 
attend  to  the  couplings,  restore  tbe  cars  to 
the  track  if  need  be,  sprag  the  wheels  of 
the  cars  to  control  their  speed,  etc.  In  none 
of  these  matters  was  It  necessary  for  him 
to  ride  upon  the  motor,  as  tbe  work  which 
he  was  to  do  required  him  to  be  on  the 
ground.  Tet  It  appears  that  at  the  time 
of  the  accident  he  did  undertake  to  ride  on 
the  top  (rf  the  piQtor,  under  very  dangerous 
conditions,  and  was  Injured  while  so  doing; 
The  passageway  through  which  the  motor 
and  the  cars  ran  was  low,  the  distance  from 
the  roadbed  to  the  roof  being  less  than  5 
feet,  and  the  space  between  the  roof  of 
tbe  mine  and  the  top  of  the  motor  upon 
which  plaintiff  undertook  to  ride  was  not 
over  20  Inches.  At  the  place  where  the 
accident  occurred,  there  was  an  Irregularity 
or  projection  in  the  roof  which  brought  it 
about  three  Inches  below  the  usual  surface, 
and  at  this  point  the  plaintiff  was  caught 
between  tbe  motor  car  and  the  irregularity 
In  the  roof,  and  was  badly  hurt  No  snffl-> 
dent  reai^n  was  shown  or  suggested  why 
the  brakeman  should  have  been  riding  on 
the  motor  at  the  time,  instead  of  walking 
at  the  side  of  the  cars,  or  going  ahead  for 
the  short  distance  required,  and  much  less 
was  there  any  apparent  reason  for  his  rid- 
ing on  top  of  the  motor  where  the  space 
for  passage  between  the  top  of  the  motor 
and  the  roof  was  so  limited.  There  was  no 
seat  for  the  brakeman  upon  the  motor,  and 
It  was  evidently  not  intended  that  he  should 
ride  thereon.  If  be  climbed  up  and  lay 
down  flat  upon  It,  as  he  says  he  did,  It 
was  to  suit  his  own  temporary  purpose,  and 
must  have  been  at  his  own  risk.  His  work 
of  spragglng  the  wheels,  which  -v^as  merely  in- 
serting short  wooden  sticks  between  the 
spokes,  required  him  to  walk  by  the  side  of 
the  moving  cars,  and  nothing  but  his  desire 
to  be  carried  a  distance  of  30  or  40  feet 
seems  to  have  Induced  him  to  get  npon  the 
motor.  The  accident  occurred  upon  what 
was  known  as  the  "Pillar  Road,"  with  which 
tbe  plaintiff  was  fairly  familiar;  and,  as 
the  court  below  says  in  its  opinion  discharg- 
ing the  rule  to  take  off  the  nonsuit,  the 
plaintiff  not  only  knew  from  several  years' 
experience  In  a  general  way  the  character 
of  the  roadways,  the  thickness  of  the  veins, 
and  the  nature  of  the  roof,  but  he  "had  a 
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suf&dent  length  of  time  before  the  accident 
to  become  acquainted  with  this  road,  and 
the  Irregularities  In  the  surface  of  the  roof. 
He  had  made  about  25  trips  altogether, 
making  about  50  times  that  he  passed  along 
the  'Pillar  Road'  In  the  regular  course  of 
his  employment" 

We  agree  with  the  court  below  that  the 
only  conclusion  that  could  fairly  or  properly 
be  drawn  from  the  evidence  was  that  the 
plalntUt  was  chargeable  with  contributory 
negligence  In  venturing,  as  he  did  for  his 
own  purpose,  to  ride  upon  the  top  of  the 
motor  car  at  the  time  and  place  of  the  ac- 
cident. The  consequences  were  deplorable, 
but  he  brought  them  upon  himself. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  Is  affirmed. 


(231  Pa.  548) 

WESTEEVBI/r  et  al.  t.  DIVES  et  aL 

(Supreme  Cionrt  of  Pennsylvania.     May  8, 
1911.) 

1.  AonoR  ({  36*)— Statutoet  Hkkkdies— Ex- 

OLUSIVENESS. 

While  it  is  presumed  that  a  statutory  rem- 
edy imposing  a  duty  where  none  existed  Defwe 
is  exclusive,  if  a  phin  du^  is  imposed  for  the 
benefit  of  individuals,  and  the  penalty  Is  ob- 
viously inadequate  to  comi>el  performance,  the 
implication  wUI  be  strong,  if  not  conclusive,  that 
the  penalty  is  cumulative  to  that  given  by  the 
common  law,  and  if  the  doty  is  one  to  the  pub- 
lic and  also  to  individuals,  and  the  penalty  is 
made  payable  to  the  state  or  to  an  informer,  the 
right  of  an  individual  to  maintain  an  action  on 
the  case  for  breach  of  the  duty  owing  to  him  is 
unquestionable. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
D«.  §t  273-294;  Dec.  Dig.  i  35.*] 

2.  Action  (5  36*)— Statutobt  Rimbdiks— Bx- 
clusiveness. 

The  penalty  provided  by  act  of  May  30, 
1896  (P.  L.  129),  for  failure  to  attach  automatic 
locking  devices  to  elevators,  is  not  exclusive  of 
the  right  of  action  by  an  employe  injured  by 
reason  of  failure  to  comply  with  the  act 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §{  273-294;  Dec.  Dig.  §  35.*] 

8.  Masteb  and   Sebtant  (§  117*>— Injubies 
TO  Sebvariv-Nbouoencr  or  Fellow  Sebv- 

ANT. 

In  an  action  for  injuries  to  a  servant  from 
failure  to  equip  an  elevator  with  automatic 
locking  devices  as  required  by  Act  May  30,  1895 
(P.  L.  129),  it  is  immatenal  that  the  person  in- 
jured may  tiave  been  a  fellow  servant  of  the  op- 
erator of  the  elevator ;  the  negligence  charged 
not  being  thtA  of  the  operator. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  S  117.*] 

Appeal  from  CJonrt  of  Common  Pleas,  Berks 
County. 

Trespass  by  Elsie  May  Westervelt,  by  her 
father  and  next  friend,  Charles  A.  Wester^ 
vAt,  and  Charles  A.  Westervelt  against  Josi- 
ah  Dives  and  another,  trading  as  Dives,  Pom- 
eroy  ft  Stewart  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Argued  before  FELX.,  0.  J.,  and  BROWN, 
POTTER,  BLKIN,  and  STEWART,  JJ. 


J.  B.  Stevens,  Jefferson  Snyder,  and  Q.  B. 
Stevens,  for  appellants.  Isaac  Hlester  and 
Frank  S.  Llvlngood,  for  appellees. 

POTTER,  J.  This  was  an  action  of  tres- 
pass brought  by  the  father  of  Elsie  May 
Westervelt  as  her  next  friend,  and  In  his 
own  right  to  recover  damages  for  personal 
Injuries  sustained  by  ber  through  the  al- 
leged negligence  of  defendants.  The  plaintiff 
was  employed  by  defendants  In  their  store, 
and  upon  the  day  of  the  accident  was  oc- 
cupied on  the  first  floor.  Having  occasion 
to  go  to  the  third  floor,  she  requested  the 
operator  of  the  elevator  to  take  her  up.  He 
assented,  and  she  got  on  the  elevator.  The 
operator  playfully  refused  to  let  her  off  at 
the  third  floor,  but  carried  her  on  to  the  sev- 
enth floor.  At  this  point  the  elevator  was 
stopped,  and  the  operator  temporarily  left 
the  car,  leaving  the  plaintiff  on  the  elevator 
with  the  door  open.  Immediately  afterwards 
the  elevator  began  to  move  upward,  when 
plaintiff  turned  around  and  apparently  at- 
tempted to  get  out,  and  was  caught  betweoi 
the  elevator  floor  and  the  top  of  the  door- 
way, and  seriously  Injured.  To  recover  dam- 
ages for  these  Injuries  this  suit  was  brought 
and  the  negligence  charged  was  failure  to 
comply  with  the  requirements  of  the  act  of 
May  30,  1895  (P.  L.  129),  as  to  the  attachment 
of  automatic  locking  devices  to  elevators. 
At  the  trial  defendants,  offered  no  testimony, 
but  moved  for  Judgment  of  compulsory  non- 
suit; and,  when  this  motion  was  overruled, 
the  court  was  asked  to  give  binding  instruc- 
tions in  their  favor.  This  request  was  re- 
fused, and  the  case  was  submitted  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff 
and  for  her  father.  From  the  Judgments 
entered  upon  the  verdicts,  the  defendants 
have  appealed. 

The  provisions  of  the  act  of  assembly  of 
May  30,  1895  (P.  L.  129),  above  cited,  require 
that  all  passenger  elevators  shall  be  equipped 
with  an  automatic  device  that  will  hold 
Immovable  and  secure  the  elevator  carriage 
while  the  door  at  a  landing  is  open.  And  It 
is  further  required  that  this  device  mast 
work  independently  of  the  action  of  the  at- 
tendant, so  long  as  the  door  at  the  landing 
is  open. 

[1]  In  tike  present  caise  it  appears  from 
the  evidence  that  the  defendants  were  using 
an  elevator  not  equlpi)ed  with  the  required 
locldng  device;  for,  in  the  temporary  absoice 
of  the  attendant,  the  elevator  moved  away 
from  a  landing  while  the  door  was  open,  and 
serious  injury  resulted  to  the  plaintiff  who 
was  lawfully  using  the  car.  It  Is  contended 
that  defendants  are  not  liable  for  damages 
for  these  Injuries,  resulting  from  a  failure 
to  equip  the  elevator  with  the  locking  de- 
vice, for  the  reason  that  the  statute  provides 
a   penalty    for   noncompliance   with    its   re- 
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'Quirements,  and  tbis  remedy  It  Is  said  Is  ez- 
duslve.  This  court  announced  a  general 
rule,  when  In  Mack  v.  Wright,  180  Pa.  472, 
476,  36  Ati.  913,  It  said:  "The  presumption 
la  that,  where  a  statute  Imposes  a  duty 
where  none  existed  before,  the  remedy  pro- 
Tided  therein  for  the  breach  of  the  duty  Is 
ezcluslTe."  Bat  this  rale  Is  not  without  ex- 
ceptions, as  is  pointed  out  In  Cooley  on  Torts, 
p.  653,  as  follows:  "If  a  plain  duty  is  Imposed 
for  the  benefit  of  individuals,  and  the  penalty 
Is  obviously  inadequate  to  coonpel  perform- 
ance, the  implication  will  be  strong,  if  not 
conclusive,  that  the  penalty  was  meant  to 
be  cumulative  to  such  remedy  as  the  common 
law  gives  when  a  duty  owing  to  an  Indlvld- 
nal  is  neglected.  And  If  the  duty  imposed  is 
obviously  meant  to  be  a  duty  to  the  public, 
and  also  to  individnals,  and  tite  penalty  is 
made  payable  to  the  state  or  to  an  informer, 
the  right  of  an  individual  injured  to  main- 
tain an  action  on  the  case  for  the  dnty  owing 
to  him  will  be  unquestionable."  This  prin- 
ciple was  recognized  In  Stehle  v.  Jaeger  Au- 
tomatic Machine  Co.,  220  Pa.  617,  620,  69 
▲tl.  1116,  where  our  Brother  Elkln,  in  re- 
ferring to  the  provisions  of  the  statute  of 
May  2,  1905  (P.  h.  352),.  which  prohibits  the 
employment  of  children  under  14  years  of 
age,  said:  "It  Is  true  the  statute  is  penal, 
and  violations  of  its  provisions,  upon  con- 
viction, are  punishable  by  fine  or  imprison- 
ment, but  these  remedies  are  not  exclusive, 
and  do  not  supersede  the  right  of  action  for 
damages  in  a  civil  proceeding." 

[2]  In  the  present  case  the  duty  of  pro- 
viding a  locking  device  was  Intoided  to  be  a 
duty  to  the  public,  and  also  to  individuals; 
but  the  penalty  for  noncompliance  with  the 
statute,  which  is  made  payable  to  the  public  of- 
ficer, affords  no  redress  to  the  individual  who 
Boffers  by  reason  of  the  neglect  of  the  duty  im- 
posed by  the  statute.  The  right  therefore  to 
maintain  this  action  in  behalf  of  tlie  Indi- 
vidual Injured  seems  to  be  t>eyond  question. 
The  trial  Judge  charged  the  Jury  that,  if 
th^  found  the  elevator  was  not  equipped 
with  the  safety  device  required  by  the  stat- 
ute, they  would  be  Justified  in  inferring  neg- 
ligence on  the  part  of  the  defendants,  and  If 
the  plaintiff  was  Injured  by  reason  of  this 
neglect  of  duty,  without  fault  upon  her  part, 
she  would  be  entitled  to  recover.  We  think 
this  instruction  was  entirely  proper. 

[3]  In  the  argument  of  coimsel  for  appel- 
lants, it  is  also  suggested  that  the  Injury  to 
plaintiff  resulted  from  the  action  of  the 
operator  of  the  elevator,  who  was  a  fellow 
servant  But  tlie  case  does  not  rest  upon 
any  allegation  of  negligence  by  the  operator. 
The  neglect  of  duty  charged  was  the  failure 
to  equip  tbe  elevator  with  the  safety  device 
required  by  the  statute.  With  that  failure 
the  operator  had  nothing  to  do.  If  the  stat- 
ute had  been  obeyed,  tbe  accident  could  not 
Iiave  occurred,  as  the  car  would  have  been 


held  secure  and  Immovable  while  the  door 
was  open,  without  regard  to  tbe  action  of 
the  operator. 

We  see  no  merit  in  any  of  tbe  assignments 
of  error.  They  are  overruled,  and  tbe  judg- 
ment is  affirmed. 


(tn  Pa.  Ml ) 
MIIiLEB  et  aL  v.  OOCKINS  et  al. 

(Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

Affeai.  and  Ebrob  (8  1106*)— Disposition  of 
Caubk— Remand  without  Decision. 

In  an  equity  case,  it  is  not  the  dnty  of  th* 
Supreme  Court  originallv  to  find  the  facts,  and 
where  the  trial  judge  falls  to  find  tbe  facts  from 
conflicting  testimony  when  it  is  possible  for  him 
to  do  8o,  and  merely  makes  the  summary  of  the 
statements  of  the  several  witnesses,  the  case  will 
be  remanded  that  the  facts  may  be  found  in  ac- 
cordance with  equity  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Gent.  Dig.  ff  4386-4398;    Dec.  Dig.   | 

Appeal  from  Court  of  Common  Pleas,  AU»- 
gheny  County. 

Bill  in  equity  by  Horace  J.  Miller  and  an- 
other against  James  M.  Cockins  and  others  to 
declare  a  trust  ex  maleflcio.  From  a  decree 
dismissing  tlie  bill,  plaintiffs  appeal.  Cas* 
remanded. 

Argued  before  FELL,  a  X,  and  BROWN, 
POTTER,  ELKIM,  and  STEWART,  JJ. 

Joseph  N.  Ulman  and  John  S.  Ferguson, 
for  appellants.  Samuel  S.  Mehard,  Harvey 
A.  Miller,  and  Louis  J.  Burg»,  for  appel- 
lees. 

STEWART,  J.  The  bill  in  this  case  was 
to  have  the  defendant  declared  a  trustee  ex 
maleficio  with  respect  to  certain  property  de- 
vised and  bequeathed  to  him  by  his  wife  up- 
on an  alleged  parol  agreement  made  by  him 
with  his  wife,  and  for  an  Injunction  restrain- 
ing the  defendant  from  disposing  of  the  prop- 
erty. Tbe  answer  specifically  denied  that 
any  such  agreement  had  been  made,  and 
traversed  every  material  allegation  in  the 
bill.  The  plaintiffs  were  accordingly  put  to 
their  proofs.  Tbe  evidence  they  adduced  re- 
lated wholly  and  exclusively  to  admissions 
alleged  to  have  been  made  by  the  defendant 
Immediately  after  bis  wife's  death,  some  be- 
fore her  final  interment,  and  some  within  a 
day  or  two  thereafter.  The  testimony  re- 
lied on  to  establish  these  came  from  tbe 
plaintiffs  themselves,  the  husband  of  one  of 
them,  and  one  witness  not  identified  in  inter- 
est. The  defendant  alone  testified  in  contra- 
diction. It  is  not  open  to  question  that  the 
admissions  testified  to  by  Mrs.  Bllck  and  her 
husband  as  having  been  made  by  tbe  defend- 
ant weee  so  many  clear,  distinct,  and  unqual- 
ified aclmowledgments  that  the  will,  though 
on  Its  face  an  absolute  devise  and  bequest  to 
tbe  defendant  was  so  made  with  the  under- 
standing and  agreement  between  testatrix 
and  defendant,  that  defendant  was  to  have 
but  a  life  estate  therein,  and  that  upon  his 
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death  the  iiroperty  was  to  go  to  these  appel- 
lants as  next  of  kin.  The  testimony  of  Hor- 
ace J.  Miller,  who  was  present  at  some  of 
the  conversations,  while  not  so  explicit  and 
drcnmstantial  as  that  of  BUck  and  his  wife. 
Is  corroborative  In  its  main  features,  and,  if 
believed,  makes  largely  for  plaintiff's  conten- 
tion. As  much  is  to  be  said  of  the  testimony 
of  Samuel  J.  Harman,  Esq.,  an  attorney,  who 
testified  to  a  certain  conversation  with  the 
defendant  in  his  office  in  Baltimore.  There 
was  nothing  material  In  the  testimony  of 
any  of  these  witnesses  that  was  not  as  dis- 
tinctly and  anquallfledly  denied  by  the  de- 
fendant 

The  case  resolved  Itself  Into  a  Question  as 
to  which  side  was  to  be  believed.  Had  the 
learned  chancellor  met  and  decided  this  is- 
sue, however  much  we  might  have  been  in- 
clined to  a  contrary  view,  we  would  have  giv- 
en his  conclusions  the  effect  of  a  verdict,  ex- 
cept as  clear  error  appeared,  because  of  his 
better  opportunity,  from  having  the  witness- 
es before  him,  of  Judging  of  their  credibility. 
But  this  he  has  not  done.  What  are  appar- 
eatij  Intended  as  the  findings  of  fact  in  the 
case,  until  we  reach  the  seventh,  are  but  so 
many  concise  statements  of  what  the  several 
witnesses  testified  to.  The  seventh  is  the 
<mly  finding,  and  even  that  is  rather  an  eva- 
sion than  a  finding.  It  is  as  follows:  "We 
have  thus  stated  the  substance  of  the  testi- 
mony, for  the  reason  that  the  nature  and 
character  of  the  evidence  in  a  case  of  this 
kind  appears  to  be  a  substantive  fact.  We 
are  somewhat  at  a  loss  to  determine  from  the 
evidence  thus  given  precisely  what  did  hap- 
pen as  to  the  declarations  and  writings  re- 
lied on  by  the  plaintifCs.  We  have  no  diffi- 
culty, however,  in  finding  as  a  fact,  and  we 
do  find,  that  Mr.  Godwins  when,  he  told  the 
plaintiffs  of  his  wife  making  a  will  of  all 
her  property  in  his  favor  said  to  them  sub- 
stantially that  his  wife  had  reposed  great 
confidence  in  him,  that  she  had  expressed  to 
him  the  wish  that  he  would  see  that  her  next 
of  kin  got  the  property  after  his  death,  and 
that  he  had  told  her  that  he  would  see  to  it 
that  they  got  It,  but  he  did  not  say  or  mean 
to  say  that  the  will  was.  made  by  her  npon 
any  such  promise  or  condition,  but  merely 
that,  after  the  will  was  made  and  she  had 
told  him  of  it,  the  request  and  promise  liad 
been  made  as  stated."  Precisely  what  did 
happoi  with  respect  to  the  declaration  and 
writings  relied  upon  by  the  plaintiffs  was 
just  what  it  was  the  duty  of  the  chancellor 
to  find.  We  fail  to  understand  why  he  was 
at  a  loss  to  determine  it  The  evldoice  was 
ample,  and  it  was  simply  a  question  of  pre- 
ponderance of  proof.  If  the  case  presented 
any  unusual  or  difficult  features,  we  have 
not  discovered  them.  If  a  finding  of  fact  by 
a  chancellor  is  to  be  allowed  the  conclusive- 
nees  of  a  verdict  it  must  have  the  character- 
istics of  a  verdict  It  must  speak  the  truth 
wh^e  the  truth  has  been  hidden  or  concealed 
by  conflicting  testimony.     Here  the  truth 


with  respect  to  this  controversy  was  -with 
one  side  or  the  other;  not  partly  with  one 
and  partly  with  the  other.  The  alleged  ad- 
missions vrere  either  made  or  they  were  not 
made;  There  is  no  middle  ground ;  for  mis- 
take or  misunderstanding  was  not  pretended. 
The  failure  to  find  with  respect  to  these  ad- 
missions is  not  relieved  by  what  follows  In 
this  finding.  What  precedes  cannot  be  re- 
garded as  the  finding  of  any  fact  It  is  at 
best  an  epitome  in  paragraphs  of  testimony 
on  one  side  and  the  other,  and  too  brief  for 
a  correct  understanding  of  the  case.  As 
there  given,  it  shows  a  single,  sharp,  and 
clearly  defined  issue  of  fact  with  regard  to 
which  one  side  must  be  speaking  the  truth 
and  the  other  falsehood.  There  is  no  pos- 
sible escapa  from  this,  and  yet  we  have  a 
conclusion  by  the  chancellor  in  the  latter  part 
of  this  seventh  paragraph  which  the  testi- 
mony on  neither  side,  so  far  as  he  cites  It, 
will  support  For  all  that  there  appears,  this 
finding  could  well  be  regarded  as  a  purely 
arbitrary  conclusion.  It  may  be  that  there 
can  be  found  somewhere  Iq  the  record  that 
which  fully  Justified  it ;  but  it  is  not  for  us 
to  search  through  the  testimony  to  find  npon 
what  it  rests.  Findings  by  a  chancellor 
should  vindicate  themselves  to  the  extent  at 
least  of  showing  a  sufficient  basis  of  fact 
If  there  is  any  evidence  in  this  case  warrant- 
ing a  finding  that  If  defendant  did  make  the 
admissions  testified  against  him,  he  did  not 
mean  what  he  said,  it  should  appear  and  be 
made  the  subject  of  a  special  finding.  If  the 
four  witnesses  who  testified  for  the  plaintiffs 
are  to  be  wholly  discredited,  with  respect  to 
the  one  vital  point  &nd  credited  with  respect 
to  everything  leading  up  to  it  and  the  de- 
fendant tilmself,  the  only  witness  per  contra, 
is  to  be  credited  with  respect  to  the  vital 
point,  but  discredited  as  to  everything  else, 
all  of  which  is  necessarily  Involved  in  this 
finding,  we  are  entitled  to  know  what  con- 
siderations influenced  the  mind  of  the  chan- 
cellor in  reaching  such  result;  otherwise,  the 
burden  of  original  Inquiry  is  imposed  on  this 
court  We  express  no  opinion  whatever  as 
to  the  merits  of  the  controversy,  and,  in  so 
far  as  we  have  recited  any  of  the  details  of 
It  our  only  purpose  has  been  to  make  clear 
the  necessity  for  fuller  and  more  specific 
findings,  with  the  OHisiderations  on  which 
they  are  rested.  The  clear  admission  of  the 
chancellor  that  he  was  at  a  loss  to  find  pre- 
cisely what  happened  in  the  conversation  be- 
tween the  parties  renders  his  conclusions  on 
the  merits  of  the  case  of  little  value;  be- 
sides, it  imposai  on  us  a  duty  which  in  the 
first  instance  Is  not  ours,  but  which  must  be 
performed  by  some  one  before  Just  condu- 
slons  can  ba  reached. 

For  the  reasons  stated,  we  have  condnded 
to  remand  this  record  for  fuller  and  more 
specific  findings  in  accordance  with  the  rules 
of  equity  practice,  either  side  to  have  the 
right  to  file  exceptions  thereto  sec.  xei^  It 
is  accordingly  so  ordered. 
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(Oonrt  «f  Chanoety  of  New  Jeney.    Ave.  K, 

(ByttaJm*  Iv  the  Court.) 

1.  DiTOBOB  (8  37*)— Alimony— Dbskbtiok. 

It  a  husband  be  guilty  of  conduct  amount- 
ing to  a  matrimonial  offense  that  woald  consti- 
tate  ground  for  divorce  or  alimony,  bis  wife 
ia  Justified  in  leaving  blm,  and  the  desertion 
thereby  becomes  his. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Gent.  Dig.  |  180 ;   Dec  Dig.  {  37.*] 

2.  DiTOBCS  ({  37*)— AuHONT— Dksxrtiok  bt 

HUSBAITD    —   "SEPABATIOH"    — '"ABANDON- 
MBNT." 

If  a  wife  leaves  her  hoaband  because  of  his 
adultery,  even  if  it  be  committed  elsewhere 
than  at  their  dwelling,  the  separation  thus  cre- 
ated Is  constructive  desertion  by  bim  for  the 
purpose  of  enabling  her  to  compel  him  to 
support  her;  that  is,  it  amounts  to  the  aban- 
donment or  separation  (whatever  the  difference) 
by  him  from  her  without  justifiable  cause,  with- 
in the  meaning  of  section  28  of  the  divorce  act 
(P.  L.  1907,  p.  482). 

[Ed.  Note.— For  other  eases,  gee  -  DiTOice, 
Cent  Di*  i  130 ;.-  Dec.  Dig.  t  87.» 

Fm  other  definitions,  see  Words  and  Phraaes, 
ToL  1,  pp.  4-13;  voL  8,  p.  7559;  voL  7,  p. 
0418.] 

8.  Divorce  (M  213,  225*)  —  Alimony  and 
OorNBEE  Feb— RiSHTs  o»  Wrru'. 

In  divone  eaaes  the  wife  is  a  privileged 
•aitor,  and,  as  a  general  rule,  is  entitled  to 
alimony  and  counsel  fee  pendente  lite  whether 
she  be  complainant  or  defendant.  If,  however, 
■he  baa  saffident  property  of  her  own,  no  al-< 
lowance  will  be  made. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  (  61»;   Dec.  Dig.  }}  213,  225.»1 

4.  DivoBOK  (SS  209,  221*)  —  Alimony  '  and 
CJouNSEL  Fee— Rights  of  Wife. 

There  is  some  distinction,  however,  accord- 
ingly as  the  wife  complains  or  is  complained 
against  When  she  is  complainant  and  no  suffi- 
cient case  is  made  bv  her  bill  and  affidavits, 
alimony  and  counsel  fee  pendente  lite  will  be 
denied;  bnt,  when  she  is  defendant;  she  is 
entitled  to  preliminary  allowances,  if  she  denies 
under  oath  the  matrimonial  oftense  charged 
against  her,  and  is  without  means  for  her  sup- 
port and  for  defending  her  husband's  suit  Even 
when  she  is  defendant,  it  may  be  that  she  is 
disentitled  if  her  denial  is  not  made  in  good 
faith;   but,  as  to  this,  quaere. 

[Bid.  Note. — For  other  cases,  see  Divorce, 
Cent.    D^.   SS  606-609,  642,   643;     Dec.    Dig. 

5.  Husband  and  Wife  (|  295*)- Actions 
fob  Sefabatb  Maintenance  —  Pbelimi- 
naby  Relief. 

The  rule  is  different  in  case  for  alimony 
disassociated  from  divorce  a  vinculo  matrimonii. 
On  motion  for  preliminary  relief  in  mainte- 
nance suits,  the  court  looks  into  the  merits  of 
the  application  as  disclosed  by  the  pleadings 
and  affidavits,  and  is  thereby  guided  in  the  ex- 
ercise of  its  discretion.  And,  when  the  bona 
fides  of  a  wife's  application  is  questionable, 
•uch  relief  will  be  denied. 

[Bd.  Note.— For  other  cases,  see  Hosband  and 
Wife,  Cent.  Dig.  |J  1084-1088 ;  Dec.  Dig.  1 295.*]' 

&  DivoBCE  (§1  214,  226*)  — Alimony  and 
Counsel  Fees— Rights  of  Pabties. 

A«  well  in  cases  for  divorce  a  mensa  et 
thora  as  in  those  for  alimony  pure  and  simple. 


where  the  wife  haa  in  fact  Mt  the  hniband  on 
account  of  his  alleged  derelict  conduct,  her  ap- 

ftlioatioQ  for  alimony  and  counsel  fee  pendente 
ite  will  be  scrutinized  and  decided  upon  the 
weight  of  the  testimony  then  presented,  and  the 
rules  of  law  applicable  thereto,  just  as  othef 
litigated  motions  are  decided,  even  though  she 
be  a  favored  suitor. 

[Ed.  Note.— For  other  cases,  aee  Divorce, 
Dec.  Dig.  a  214,  226.*] 

7.  DivoBCE  (I  213*)— Alimony  and  Counsel 

Fees— Rights  of  Pabties.- 

Because  a  husband  denies  under  oath  the . 
charges  against  bim,  it  does  not  necessarilj  fol- 
low that  alimony  pendente  lite  will  be  refused. 
Nevertheless,  where  his  sworn  denial  is  abun- 
dantly corroborated,  a^d  the  case  made  by  the 
pleadings  and  affidavits  on  the  preliminary  mo- 
tion is  with  him  by  the  application  of  the  usual 
rule  concerning  the  burden  of  proof,  the  defend- 
ant should  not  be  Visited  wiui  ahy  interlocu- 
tory order  for  allowances,  where  it  appears  that 
the  wife  has  left  him  cither  because  of  his  al- 
leged extreme  cruelty  or  adultery;  because  a 
wife  who  leaves  her  husband  does  so  at  her 
peril,  and  assumes  the  burden  of  making  the  de- 
sertion constroctively  bis  by  establishing  his 
puilt  by  clear  and  satisfactory  proof,  and  tbia 
18  so  on  application  for  temporary  alimony  and 
counsel  fee  as  well  as  on  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  i  218.*] 

Petition  by  Margaret  Suydam  against  Mar- 
ens  D.  W.  Suydam  for  alimony  and  counsd 
fees  pendente  lite.    Denied. 

William  N.  Cooper,  for  petitioner.  Soott 
Scammell,  for  defendant. 

WALKBB,  V.  G.  The  bill  In  tblB  case  was 
filed  for  alimony  under  the  divorce  act  (P.  li, 
1907,  p.  482)  I  26.  It  does  not  allege  that 
the  defendant  without  any  justlflable  cause 
abondoned  bis  wife,  the  petitioner,  or  sepa- 
rated himself  from  her,  but  alleges  that  by 
reason  of  the  committing  of  an  act  of  adul- 
tery by  him  she  was  compelled  to  leave  him, 
which  she  did  June  7,  1911,  and  since  that 
time  he  has  refused  and  neglected  to  main- 
tain and  provide  for  her.  The  adultery  IS' 
said  to  have  been  committed  at  a  place  away 
from  the  matrimonial  domicile. 

[1]  If  a  husband  be  guilty  of  conduct 
which  will  Justify  his  wife  in  leaving  him, 
which  must  be  conduct  amounting  to  a  mat- 
rimonial offense  that  would  constitute 
ground  for  divorce  or  alimony,  she  is  Justi- 
fied In  abandoning  blm,  and  the  desertion 
thereby  becomes  his.  Moores  v.  Moores,  16 
N.  J.  Eq.  275,  280;  Welgand  v.  Weigand,  41 
N.  J.  Eq,  202,  209,  3  Atl.  699;  Dummer  v. 
Dummer  (Err.  &  App.)  41  Atl.  149. 

[2]  It  is  true  It  has  been  held  tliat  a  wife 
cannot  maintain  a  suit  for  divorce  against 
her  husband  as  for  a  desertion  by  him  when 
she  has  left  him  because  of  his  adultery 
committed  elsewhere  than  in  their  own 
abode.  Stiles  v.  StUes,  52  N.  J.  Eq.  446,  29 
Ati.  162 ;  Lake  ▼.  Lake,  65  N.  J.  Eq.  544,  50 
Atl.  296.  Vice  Chancellor  Reed  in  Lake  r. 
Lake  said  that  an  adulterous  act  committed 
by  a  husband  at  a  place  other   than  the 
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dwelling  of  tbe  parties  might  Justify  a  vlfe 
In  separating  from  her  husband,  while  Vice 
Chancellor  Pitney  In  Stiles  v.  Stiles  said  that 
the  petitioner  was  entirely  justlfled  In  leav- 
ing her  husband  because  of  such  an  adultery. 
These  cases  (Stiles  y.  Stiles  and  Lake  v. 
Lake)  only  establish  the  doctrine  that  a  wife 
may  not  sue  for  and  obtain  a  divorce  for 
her  husband's  desertion,  when  forsooth  she 
has  left  him  because  he  is  guilty  of  the  mat- 
rimonial otFense  of  adultery  committed 
away  from  their  dwelling.  Proof  of  adul- 
tery Is  not  proof  of  statutory  desertion.  Tra- 
cey  V.  Tracey,  43  Atl.  713.  Tbe  rule  is  that, 
if  a  wife  discovers  her  husband's  adultery, 
she  must  separate  herself  from  him  if  she 
would  sue  for  divorce,  unless  there  are  Im- 
perative reasons  for  her  to  continue  to  co- 
habit with  him.  Stevens  v.  Stevens,  14  N.  J. 
Bq.  874;  Marsh  t.  Marsh,  14  N.  J.  Bq.  315, 
82  Am.  Dec.  261;  Chapman  t.  Chapman,  25 
N.  J.  Eq.  394.  And  during  such  separation 
Ids  liability  to  support  her  continues.  tJnder 
our  statute,  desertion  Is  Justlfled  whai  the 
deserting  party  has  been  so  offended  against 
as  to  authorize  at  his  or  her  instance  a  de- 
cree for  divorce  or  Judicial  separation,  but 
only  when  the  guilt  of  the  offending  party 
is  shown  by  clear  and  satisfactory  proof. 
Drayton  v.  Drayton,  54  N.  J.  Eq.  288,  301, 
i8  Atl.  26.  If  a  wife  leaves  her  husband  be- 
cause of  his  adultery  committed  elsewhere 
than  at  their  dwelling  (while  the  separation 
thus  created  Is  not  constructive  desertion  on 
his  part  so  as  to  enable  her  to  procure  a  di- 
vorce from  him  for  that  cause),  it  is  con- 
structive desertion  of  her  by  him  for  the 
puriMse  of  enabling  her  to  compel  him  to 
support  her;  In  other  words,  it  amounts  to 
the  abandonment  or  separation  (whatever 
the  difference)  by  him  from  her  without  Jus- 
tifiable cause  within  the  meaning  of  section 
26  of  the  divorce  act. 

[3]  In  divorce  cases  the  wife  is  a  privileg- 
ed suitor,  and,  as  a  general  rule.  Is  entitled 
to  alimony  and  counsel  fee  pendente  lite, 
whether  she  be  complainant  or  defendant. 
If,  however.  She  has  sufladent  property  of 
her  own,  no  allowance  will  be  made.  Mark- 
er V.  Marker,  11  N.  J.  Bq.  256;  Westerfleld 
V.  Westerfleld,  36  N.  J.  Eq.  195. 

[4]  There  is  some  distinction,  however,  ac- 
cordingly as  the  wife  complains  or  Is  com- 
plained against  Chancellor  Dickerson  In 
1842,  in  tbe  case  of  Amos  v.  Amos,  4  N.  J. 
Bq.  171,  172,  held  that,  when  the  wife  is 
complained  against,  she  has  not  as  Just 
groand  for  an  allowance  as  when  she  is  com- 
plainant. But  Chancellor  Hunyon  in  1881, 
in  the  case  of  Johnson  v.  Johnson,  4  N. 
J.  L.  J.  241,  without  distinguishing  or  no- 
ticing Amos  T.  Amos,  held  that  on  a  bill 
for  divorce  by  the  husband,  if  the  wife  ap- 
plied for  alimony  and  counsel  fee,  she  was 
entitled  to  them  as  a  matter  of  course.  This 
is  directly  opposed  to  ChanceUor  Dickerson's 
ruling,  and  obviously  is  the  better  opinion.  I 
think  it  is  universally  conceded  that,  where 


the  husband  sues  the  wife  for  divorce,  she 
is  entitled  to  alimony  and  counsel  fee  pen- 
dente lite,  if  she  denies  under  oath  the  ma- 
trimonial offense  charged  against  her,  and 
is  without  means  for  her  support  or  for  de- 
fending her  husband's  suit.  Although  it  may 
be  she  is  disentitled  if  her  denial  is  not 
made  in  good  faith,  but  ia  merely  sham  and 
for  the  purpose  of  protracting  the  period 
during  which  the  injured  husband  may  be 
compelled  to  support  her,  but,  as  to  tills, 
quaere.  In  Kirrigan  v.  Klrrlgan,  16  N.  J. 
Bq.  146,  148,  It  was  held  that  where  it  ap- 
pears that  a  suit  for  divorce  was  not  insti- 
tuted by  thp  wife  in  good  faith,  but  for  tbe 
mere  purpose  of  collecting  money  from  her 
husband  or  compelling  bim  to  support  her, 
alimony  pendente  lite  will  be  denied.  See, 
also,  Glasser  v.  Glasser,  infra.  But  these 
were  cases  in  which  the  wife  was  complain- 
ant. 

Where  tbe  wife  is  complainant  and  no  «af- 
flclent  case  la  made  by  her  bill,  alimony  and 
counsel  fee  pendente  lite  will  l>e  denied.  Bal- 
lentlne  v.  Ballentlne,  6  N.  J.  Bq.  471,  476. 
Or  where  no  sufQcIent  case  is  made  by  the 
bill  and  affidavits.  Martin  v.  Martin,  8  N.  J. 
Eq.  663,  569;  Dougherty  v.  Dougherty,  8  N. 
J.  Bq.  540. 

In  the  case  at  bar  tbe  wife  shovrs  herself 
to  be  without  means,  and  it  appears  that  tlie 
husband  is  abimdantly  able  to  respond.  This 
being  the  posture  of  affairs,  the  wife's  prayw 
for  alimony  and  counsel  fee  wUl  be  granted, 
unless  the  facts  disentitle  her. 

[6]  Now,  the  rule  is  different  in  cases  for 
alimony  disassociated  from  divorce  a  vinculo. 
Vandegrlft  v.  Vandegrlft,  80  N.  J.  Bq.  76, 
77.  In  maintenance  suits  the  court  looks  In- 
to tbe  merits  of  the  application  as  disclosed 
by  the  pleadings  and  affidavits,  and  is  there- 
by guided  in  the  exercise  of  its  discretion. 
Olasserv.  Glasser,  28  N.  J.  Eq.  22.  And. 
when  the  bona  fides  of  a  wife's  application 
is  questionable,  preliminary  relief  wUl  be  de- 
nied. The  Le^slatnre  appears  to  have  made 
a  distinction  between  divorce  and  alimony 
cases  by  providing  that  in  the  latter  a  bond 
may  be  required  of  a  wife  to  answer  for 
costs:  P.  L.  1907,  p.  482,  S  27.  See  Harris 
T.  Harris,  70  N.  J.  Eq.  686,  62  Atl.  703. 

[S]  Cray  y.  Cray,  S2  N.  J.  Eq.  25,  was  a 
bill  for  divorce,  but,  presenting  no  groand 
therefor,  it  was  retained  as  a  bill  for  main- 
tenance, and  the  preliminary  application  for 
alimony  and  counsel  fee  was  denied.  Chancel- 
lor Runyon  observed  at  page  28, 32  N.  J.  Eq., 
that  in  these  cases  the  court  acts  with  great 
care  In  passing  upon  such  applications,  and 
cited  Glasser  v.  Glasser,  ubl  supra.  Now, 
Glasser  v.  Glasser  was  a  suit  for  divorce 
from  bed  and  board  with  a  prayer  for  ali- 
mony incidental  thereto,  and  because  the  de- 
fendant answered  denying  every  material  al- 
legation against  him  and  produced,  on  the 
motion  for  alimony  and  counsel  fee  poidente 
lite,  numerous,  affidavits  In  corroboration  of 
his  answer,  and  the  affidavits  on  the  part  of 
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the  petitioner  not  being  of  a  character  to 
countervail  them,  the  application  for'  tem- 
porary relief  was  denied.  The  denial  in  that 
case  (Olasser  v.  Glasser)  was  rested  largely 
upon  Begble  v.  Begble,  7  N.  J.  Eq.  98,  Dough- 
erty V.  Dougherty,  8  N.  3.  Eq.  540,  and  Mar- 
tin T.  Martin,  8  N.  J.  Eq.  663.  Begble  T.  Beg- 
ble was  a  suit  for  divorce  a  moisa  et  tbora. 
Dougherty  v.  Dougherty  was  a  case  for  alimo- 
ny and  maintenance,  and  so  was  Martin  ▼. 
Martin.  The  rule  dedudble  from  these  cases 
seems  to  be  that  as  well  In  cases  for  divorce  a 
mensa  et  thora  as  In  those  for  alimony  pure 
and  simple,  where  the  wife  has  in  fact  left  the 
husband  on  accotint  of  bis  alleged  dorelict 
conduct,  her  application  for  alimony  and 
counsel  fee  pendente  lite  will  be  scrutinized 
and  decided  upon  the  weight  of  the  testi- 
mony then  presented  and  the  rules  of  law 
applicable  thereto,  just  as  other  litigated 
motions  are  decided,  even  thougb  she  be 
a  favored  suitor.  Still  I  do  not  think  that 
what  Chancellor  Green  said  In  Walling  v. 
Walling,  16  N.  J.  Eq.  389,  that  on  applica- 
tion for  alimony  pendente  lite  the  case  must 
be  taken  most  strongly  against  the  i>etltlon- 
er  and  that  the  burden  of  proof  is  upon  her, 
was  Intended  to  have  been  laid -down  by  him 
as  a  universal .  rule  applicable  alike  to  all 
cases  of  this  character,  but  that  It  was  In- 
tended, as  a  perusal  of  the  case  will  disclose, 
to  be  applicable  only  to  the  case  then  before 
the  court,  which  was  one  In  which  the  ap- 
plication for  temporary  allowance  was  sub- 
mitted ni)on  the  facts  contained  In  the  peti- 
tion alone,  and  which  were  meager  and  un- 
satisfactory. Because  the  defendant  denies 
nndra  oath  the  charge  against  him  it  does 
not  necessarily  follow,  said  Vice  Chancel- 
lor Bird,  in  TyrreU  v.  Tyrrell,  3  AU.  266, 
267,  that  alimony  pendente  lite  will  be  de- 
nied; for,  if  that  were  so,  such  alimony 
would  seldom  be  ordered  in  litigated  cases. 
[7]  While  the  mere  denial  of  the  husband 
under  oath  of  the  charge  against  him  will 
not  necessarily,  and,  it  seems  to  me,  ought 
not  under  ordinary  drcnmstances  to,  relieve 
blm  from  the  payment  of  preliminary  ali- 
mony and  counsel  fee,  nevertheless,  It  seems 
equally  clear  that  where  his  sworn  denial  is 
abundantly  corroborated,  and  the  case  made 
by  the  pleadings  and  affidavits  on  the  prelim- 
inary motion  is  with  him  by  the  applica- 
tion of  the  usual  rule  concerning  the  burden 
of  proof,  he  should  not  be  visited  with  any 
interlocutory  order  for  allowances  where  it 
appears  that  the  wife  has  left  him  either  be- 
cause of  his  alleged  extreme  cruelty  or  adul- 
tery, because  a  wife  who  leaves  her  husband 
does  so  at  her  peril  and  assumes  the  burden 
of  making  the  desertion  constructively  his 
by  establishing  his  guilt  by  clear  and  satis- 
factory proof.  See  Drayton  v.  Drayton,  ubl 
supra.  And  this  must  be  so  on  appUcatlm 
for  temporary  alimony  and  counsel  fee  un- 


der the  rule  laid  down  In  Martin  r.  Martin, 
Dougherty  v.  Dougherty,  and  Glasser  v. 
Glasser,  nbi  supra,  as  well  as  on  final  hear- 
ing. 

It  is  not  necessary  to  review  or  discuss 
the  facts  tn  the  case  at  bar.  The  proofs  be- 
fore the  court  on  this  motion  If  not  more  fa- 
vorable to  the  d^endant  than  to  the  peti- 
tioner at  least  make  her  case  appear  ex- 
tremely doubtful;  and  to  doubt  Is  to  deny. 
It  may  be  that  upon  final  hearing  tlie  peti- 
tioner will  be  able  to  produce  more  and 
stronger  proof,  and  by  cross-examination  of 
defendant's  witnesses  or  otherwise  a  case 
may  be  made  which  will  entitle  her  to  the 
relief  she  seeks;  but,  as  the  case  stands 
upon  the  affidavits  submitted  on  this  appli- 
cation, I  am  constrained  to  the  conclusion 
that  the  d^endant  is  mtitled  to  prevail. 
His  proofs  certainly  countervail  the  peti- 
tioner's. Therefore  the  motion  for  alimony 
and  counsel  fee  pendente  lite  will  be  denied. 


BUEINTORT  et  aL  t.  ABV^Jj. 

(Oonrt  of  Chancery  of  New  Jersey.    April  26, 

19X0.) 

1.  AnvEBSE  Possession  (i  13*)— RKQUiBrns. 

The  open,  notorious,  uninterrupted,  contin- 
nous,  undisputed,  peaceable,  and  adverse  posseS- 
sion  of  land  for  the  requisite  period  under  a 
claim  of  right  will  give  title. 

[Ed.  Note.— For  other  cases,  see  Adver8«  Pos- 
seasion,  Cent  Dig.  K  65-76 ;  Dec.  lAg.  {  13.*] 

2.  Ejectment  (i  10*)— Title  to  Sdppoex  Ac- 
tion—Adverse  Possession. 

Title  by  adverse  possession  will  support 
ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  jiSO^l;  Dec.  Dig.  {  10;*  Advene 
Possession,  Cent  Dig.  {  616.] 

Suit  to  quiet  title  by  Georglana  Rheinfort 
and  others  against  Idzzie  Abel.  On  final 
hearing  of  bilL    Decree  for  complainants. 

See,  also,  76  N.  J.  Eq.  485,  74  Ati.  470. 

James  O.  Connolly,  for  complainants.  At 
exander  P.  Mazwdl,  for  defqidant. 

HUWEIiU  V.  C.  The  bill  in  this  case  is 
filed  to  quiet  the  title  to  a  tract  of  land  in 
Elizabeth,  of  which  Peter  Abel  died  seised 
on  July  26, 1860.  Peter  Abel  left  him  surviv- 
ing his  widow,  Elizabeth,  a  daughter,  Lizzie, 
and  a  son,  John  P.  It  was  not  known  at  that 
time,  and  it  was  not  discovered  until  months 
afterwards,  that  he  had  executed  a  will.  In 
the  month  of  March,  1870,  the  daughter, 
Lizzie,  was  married  to  one  John  6.  Bauman. 
This  marriage  was  subsequently  annulled,  as 
hereinafter  stated,  for  the  reason  that  Bau- 
man, at  the  time  of  his  marriage  to  Lizzie 
Abel,  was  already  married  to  another  wo- 
man, who  was  then  living.  On  December  28, 
1870,  Lizzie,  the  daughter,  was  married  to 
her  cousin,  Peter  Schell.  On  June  4,  1874, 
the  daujghter,  Lizzie,  by  the  name  of  Lizzie 
Abel,  not  Lizzie  Bauman,  nor  Lizzie  Schell, 
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made  a  conT^ance  to  ber  mother,  tbe  widow 
of  Peter  Abel,  for  the  two  tracts  of  land  In 
question.  They  cover  a  fjrontage  of  75  feet 
on  Soutb  street,  Bllzabeth,  and  it  is  insisted 
by  tbe  defendant  that  tbls  deed  Is  now  an 
invalid  Instrument,  for  the  reason  that  Liz- 
zie Abel's  husband,  Peter  Schell,  did  not 
Join  with  her  In  making  the  conveyance. 

In  October,  1S74,  Ldzzle  was  divorced  from 
Peter  Schell  in  the  state  of  Iowa,  and,  on 
February  16^  1876,  the  marriage  between  her 
and  Bauman  was  annulled  by  the  decree  of 
the  Court  of  Chancery.  Bllzabeth  Abel,  the 
widow,  having  taken  title  from  her  daughter 
by  the  deed  above  mentioned,  on  June  28, 
1877,  conveyed  the  premises  to  Michael 
Hartlg,  through  whom  the  complainant 
claims  title.  The  question  of  Lizzie  Abel's 
title  must  have  been  raised  shortly  after 
Hartlg  took  tlOe  to  the  lands,  for  the  reason 
that  in  1883  ha  brought  an  action  of  eject- 
ment  against  her  in  the  Union  county  drcjilt 
court  by  the  name  of  Lizzie  Bauman,  in 
which  action  he  recovered  Judgment  of  pos- 
session on  September  3,  1883.  Llsszle  Abel, 
or  Schell,  has  always,  with  the  exertion  of 
a  short  period,  resided  In  the  dty  of  Eliza- 
beth and  near  the  premises  In  question,  and 
since  the  conveyance  by  her  to  her  mother,  in 
1874,  she  has  not  only  not  been  in  possession 
of  any  portion  of  the  lands  in  question,  but 
has  never  by  any  legal  process  sought  to 
recover  possession  thereof  or  title  thereto. 
The  mother  may  be  presumed,  ];)erhaps,  to 
have  known  of  the  daughter's  marriage,  and 
It  may  altfo  be  that,  as  between  them,  the 
deed  of  1874  may  have  been  without  con- 
sideration, as  the  grantor's  counsel  urged; 
but,  whatever  the  fact  is  as  to  these  ques- 
tions, it  Is  ttue  that  she  (the  grantor)  has 
known  for  30  years  that  her  mother's  gran- 
tees have  been  in  possession  of  the  premises 
and  have  enjoyed  the  rents,  issues,  and  prof- 
Its  thereof,  and  she  has  permitted  them  to 
make  sales  of  portions  of  the  land,  and  to 
make  such  sn^all  improvements  and  repairs 
as  were  necessary  to  make  the  house  on  the 
premises  Inhabitable,  and  has  never  in  any 
court  set  up  any  title,  except  by  answer  filed 
In  this  cause.  She  was  made  a  party  to  this 
suit  by  tbe  name  "lilzzie  Abel,  or  Elizabeth 
Bauman,  widow  of  John  O.  Bauman,  as  she 
Is  now  known,"  and  she  was  required  to  an- 
swer upon  her  oath.  She  filed  her  answer 
In  the  name  of  "Elizabeth  Bauerman,"  and 
calls  herself  a  widow,  and  claims  that  at  the 
time  she  made  the  deed  in  question  she  was 
married  to  John  O.  Bauerman,  who  did  not 
Join  with  her  in  making  the  conveyance,  and 
she  omits  to  make  any  stateinent  whatever 
about  her  previous  marriage  to  Peter  Schell. 
She  subsequently,  by  leave  of  the  court,  filed 
a  supplemental  answer  and  cross-bill,  in  which 
she  alleged  that  her  name  was  Lizzie  Schell, 
that  she  was  the  wife  of  Peter  A  Schell,  to 


whom  she  was  married  In  December,  1870^ 
and  that  her  husband,  Schell,  did  not  Join 
with  her  in  the  deed  made  to  her  mother  in 
1874,  and  claiming  that  for  this  reason  the 
deed  was  void. 

[1,2]  The  complainants  claim  title  by  ad* 
verse  possession  and  by  virtue  of  tbe  jndg- 
ment  in  ejectment  It  Js  true  that  the  com- 
plainants are  now  in  peaceable  possession 
of  the  premises  decribed  in  the  bill,  and  that 
they  and  their  predecessors  in  title  have  been 
In  actual  possession  thereof  since  1877. 
They  have  had  the  Idnd  of  possession  wbi<d> 
gives  title.  It  has  been  an  open  and  noto- 
rious, uninterrupted  and  continuous,  undisput- 
ed and  peaceable^  and  under  a  claim  of  right 
and  adverse.  Cornelius  v.  Glberson,  25  N. 
J.  Law  1.  Such  title  will  support  an  action 
of  ejectment  Spottlswoode  v.  Morris  &  Es- 
sex B.  R.  Co.,  61  N.  J.  Law,  322,  40  AU.  605. 
This  title  by  adverse  possession  is  supple- 
mented by  the  Judgment  in  ejectment,  which 
awarded  to  Michael  Hartlg,  the  predecessor 
in  title  of  the  complainants,  tbe  possession 
of  the  premises  in  question.  It  is  true  that 
at  the  time  the  suit  was  brought  the  defend- 
ant's name  was  not  Lizzie  Bauman,  but  liz- 
zie Schell;  but  it  is  likewise  true,  as  ap- 
pears by  the  evidence,  that  she  was  general- 
ly known  by  the  name  of  Lizzie  Bauman,  and 
it  was  by  that  name  that  the  process  in  the 
ejectment  suit  was  served  upon  her.  She 
filed  a  plea  in  abatement  in  that  action,  al- 
leging that  at  the  time  of  the  issue  of  the 
writ  she  was  the  wife  of  John  'O.  Bauman, 
who  was  stlU  living  in  Wisconsin,  although, 
as  It  now  appears,  her  marriage  with  blm 
had  been  annulled  seven  years  before.  Lat- 
er, by  virtue  of  a  stipulation  between  the  at- 
torneys for  plaintiff  and  defendant,  this  plea 
was  withdrawn,  and  Judgment  entered  for 
the  plahitlff. 

Tbe  defendant's  actions  all  through  are  in- 
comprehensible. They  may  be  explained, 
perhaps,  on  the  theory  that  she  was  weak- 
minded,  an  argument  wliich  might  receive 
some  support  from  the  fact  that  she  was 
once  confined  in  a  lunatic  asylum  for  a  short 
time;  but  she  seemed  on  the  witness  stand 
to  appreciate  the  situation  and  to  understand 
tbe  Issues  which  were  being  heard. 

My  conclusion,  therefore,  is  that  the  com- 
plainants must  succeed  on  their  bill,  and 
that  the  title  to  the  land  in  question  must 
be  awarded  to  them. 


(t  BOTM,  I2» 

MODERN  MACHINERY  00.  v.  PERKINS. 

(Superior  Court  of  Delaware.    New  Caatle. 

June  6,  1911.) 

1.  Witnesses  (§  255*)  —  Examihation  —  Rk- 

FBESHING    RECOI.LBCTIOW. 

In  assumpsit  to  recover  for  the  manufac- 
ture of  Dumps  pursuant  to  contract,  an  officer 
of  plaintiff  corporation  could  refresh  his  lecol- 
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lection  In  testifying  as  to  work  done  and  ma- 
terial famished  from  memoranda  made  np  from 
cards  upon  which  plaintifTs  workmen  made 
entries  in  the  nsual  course  of  business,  showing 
the  work  and  materials  used,  from  which  cards 
witness  made  entries  daring  the  progress  Of  th% 
work. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  874-890;    DecTbig.  8  255.»] 

2.  Contracts  (§  1*)— DErimnoN. 

A  contract  is  an  agreement  between  two 
or  more  persons  to  do  or  not  to  do  a  particular 
thing. 

[£M.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1;    Dec  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1513-1534 ;  toL  8,  pp.  7616,  7616.] 
8.  Sales    (8    246*)  — " WABBAwnr"  -Ttzmn- 

HON. 

A  warranty  is  an  express  or  implied  under- 
taking by  one  of  the  parties,  collateral  to  the 
main  subject  of  the  contract,  whereby  he  prom- 
ises or  insures  that  the  thing  to  I>e  done,  etc., 
shall  be  of  the  kind  or  qoality  stipnlated. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  706,  711;   Dec.  Dig.  8  246.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  7386-7406 ;   vol.  8,  p.  7833.] 
4.  Sales  (8  360*)  —  Warbantiks  —  Bbkaoh — 

OvFEB  OF  Seller. 

If  plaintiff  contracted '  to  manafactnre  air 
pumps  for  defendant  nnder  a  warranty  that 
they  would  have  a  certain  pressure,  but  tfaey 
failed  to  nuike  micfa  pressure  when  attached  to 
d^endant's  system,  because  of  defects  in  the. 
system,  plaintiff  may  recover  for  labor  done  and 
material  famished. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  88  1060-1062;   Dec.  Dig.  8  360.*] 
0.  Sales  (8  S60*)— AonON  fob  IPbicb— Dam- 
ages. 

In  assumpsit  for  material  furnished  and  la- 
bor done  in  making  pumps  pursuant  to  contract 
for  their  manufacture,  the  seller  could  recover 
such  amount  as  would  reasonably  compensate 
him  for  expenditures  of  labor  and  materials  in 
making  them. 

[Ed.  Note.— For  other  cases,  see  Sales,-  Cent. 
Dig.  §8  1060-1062 ;    Dec  Dig.  t  860.*] 
6.  Sales  (|  360*)—Waerantibb— Breach. 

If  pumps,  agreed  to  be  manufactured  by 
plaintiff  for  defendant,  failed  to  give  a  certain 
pressure  when  used,  as  warranted  by  plaintiff, 
plaintiff  could  not  recover  in  assumpsit  for  the 
value  of  the  work  and  material  furnished,  ex- 
cept such  sum.  if  any,  as  the  pumps  were 
worth  to  defendant,  notwithstanding  their  fail- 
tire  to  conform  to  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  8  360.*] 

Action  by  the  Modem  HacUnery  Com- 
pany against  GItfton  A.  Ferldiis.  Verdict 
for  plaintiff. 

Argued  b^oie  PBNNBWILU  0.  J.,  and 
WOOLLBY,  J. 

Harry  EmmonB,  for  plaintiff.  Frank:  L. 
Speakman  and  Beuben  Satteitbwaite,  Jr^  for 
defendant. 

Appeal  from  a  Jtidgment  of  a  justice  of 
the  peace  (No.  64,  November  term,  1910). 

At  the  trial,  an  officer  of  the  plaintiff 
corporation  was  handed  a  i)aper  and  was 
asked  by  cotinael  to  refresh  his  memory 
from  It  and  state,  from  his  memory  so  re- 
freshed, the  amount  of  work  and  material 


done  and  furnished  by  the  plaintiff  In  <!on- 
nectlon  with  the  bnlldlng  of  three  air  ptimps 
for  the  defendant,  which  were  the  snbject 
of  the  suit 

This  was  objected  to  by  counsel  for  de- 
fendant on  the  ground  that  the  paper  was 
not  snch  a  document  as  the  plaintiff  could 
Tise  In  relTeshlng  his  recollection. 

After  eliciting  certain  facts  from  the  wit- 
ness, which  appear  In  the  opinion,  the  court 
overruled  ttie  objection  as  follows: 

WOOLLET,  J.  [1]  The  court  understand 
that  the  data  npon  the  paper  offered  was 
gathered  from  cards  upon  which  the  plain- 
tiff's workmen  made  entries  in  the  nsual 
course  of  the  business  of  this  machine  com- 
pany, showing  work  done  and  materials 
used,  from  which  card  the  witness,  as  an 
officer  of  the  plaintiff,  made  his  own  en- 
tries iipon  the  paper  now  before  him,  all 
of  which  was  done  during  the  progress  of 
the  construction  of  the  pumps.  Therefore 
we  think  the  witness  may  refresh  his  mem- 
ory from  the  paper,  and  thereafter  testify 
as  to  the  amount  of  labor  done  and  mate- 
rials furnished  by  the  plaintiff  corporation. 

WOOLIiUY,  7.  (charging  the  jury).  Gentle- 
men of  the  Jury:  This  Is  an  action  of  as- 
sumpsit; instituted  by  the  Modem  Machin- 
ery Company,  the  plaintiff,  to  recover  from 
Clifton  A;  Perkins,*  the  defendant,  the  sum 
of  $195.87,  with  interest  thereon  from  the 
Ist  day  of  January,  1910,  upon  a. claim  for 
materials  furnished  and  work  d<Hie  pursu- 
ant to  a  certain  contract  made  between 
them,  ^e  Issue  In  this  action  had  Its 
origin  in  the  difference  of  views  entertained 
by  the  parties  thereto  with  respect  to  the 
terms  of  the  contract,  and  Is  now  submit- 
ted to  you  for  your  determination  under  the 
evidence  and  upon  the  law  as  the  court 
wlU  Instruct  you. 

It  is  claimed  by  the  plaintiff  ttiat  at 
the  special  instance  and  request  of  the  de- 
fendant, and  pursuant  to  plans  which  were 
approved  by  him.  It  promised,  to  make  and 
did  make  for  the  defendant  three  air  pumps 
containing  a  certain  number  of  cylinders 
of  specified  dimensions  and  having  an  air 
pressure  of  75  iwunds  to  the  square  inch; 
that  no  specific  amount  was  agreed  upon 
as  the  price  to  be  paid  therefor,  but  that 
the  plaintiff  engaged  to  charge  and  the 
defendant  to  pay  a  reasonable  amount  for 
the  materials  consumed  and  the  labor  be- 
stowed upon  the  pumps  in  their  manufac- 
ture. 

The  defendant  claims  that  he  ordered  the 
pumps  to  be  made  by  the  plaintiff  for  use 
upon  his  patented  system  for  raising  water, 
known  as  "air  water  lifts";  that  the  plain- 
tiff well  Imew  the  purpose  for  which  the 
pumps  i^ere  intended,  and  in  addition  to 
agreeing  to  make  them  of  a  certain  nnm- 
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hex  of  cylinders  of  spedfled  sizes,  specially 
warranted  that,  when  connected  with  the 
air  tanks  of  bis  apparatus  and  operated 
In  connection  with  his  system,  they  would 
produce  In  the  tanks  an  air  pressure  of 
60  pounds  and  upwards  at  the  rate  of  1% 
pounds  and  upwards  per  minute;  that,  when 
installed  and  operated,  the  pumps  failed  to 
produce  the  pressure  in  the  quantity  and 
at  the  rate  so  warranted,  and  as  a  conse- 
quence the  defendant  expended  and  lost  cer- 
tain sums  of  money  that  In  the  aggregate 
exceeded  the  amount  for. which  the  plaintifl 
Is  suing  in  this  action. 

The  plaintiff  admits  that  it  knew  the 
pumps  were  ordered  for  the  purpose  of 
being  used  on  the  air  water  lift  system  of 
the  defendant,  but  denies  that  it  made  any 
warranty  in  respect  to  the  pumps  or  the 
effective  character  of  their  operation,  oth- 
er than  they  should  have  a  pressure  of  75 
pounds  to  the  square  incli,  which  It  main- 
tains they  possessed. 

[21  In  legal  contemplation  a  contract  is 
an  agreement  between  two  or  more  parties 
to  do  or  not  to  do  a  particular  thing.  In 
the  case  before  you,  the  particular  thing  to 
be  done  was  the  bnlldiag  of  pumps  and  the 
payment  therefor.  [|]  A  warranty  is  an 
express  or  implied  undertaking  by  one  o' 
the  parties,  collateral  to  the  main  subject 
of  the  contract,  wherefty  he  promises  or 
Insures  that  the  tiling  to  be  done  shall  be 
of  the  kind  or  qnallty  stipulated.  In  the 
case  before  yon,  the  plaintiff  claims  he 
warranted  pumps  with  a  pressure  of  79 
pounds  and  kept  his  warranty  by  supply- 
ing pumps  with  tliat  capacity,  and  the  de- 
fendant claims  that  the  plaintiff  warranted 
pumps  with  a  pressure  of  60  pounds  and 
upwards  to  be  made  at  the  rate  of  1% 
pounds  and  upwards  per  minute  and  broke 
its  warranty  by  supplying  pnmps  of  a 
much    less   capacity. 

[^81  If  in  this  conflict  of  evidence  you 
find  that  the  plaintiff's  warranty  was  sim- 
ply that  the  pumps  should  have  a  pres- 
sure of  75  pounds,  and  if  you  further  find 
that  the  pumps  when  delivered  did  in  fact 
have  the  pressure  so  warranted,  your  ver- 
dict should  be  for  the  plaintiff,  or  if  you 
find  the  plaintiff's  warranty  to  be  as  last 
stated  and  a  failure  of  the  pumps  to  make 
a  pressure  of  76  pounds  when  attached  to 
the  defendant's  system  was  due  to  defects 
or  leaks  in  the  system,  and  not  due  to  any 
deficiency  of  their  own,  then  likewise  your 
verdict  should  be  for  the  plaintiff,  and  In 
either  Instance  for  an  amount  that  would 
reasonably  compensate  it  for  its  expendi- 
ture of  labor  and  material  in  designing  and 
making  the  pumps  in  question. 

[6]  If,  however,  you  find  that  the  plain- 
tiff warranted  a  pressure  of  60  pounds  and 


upwards  at  the  rate  of  1%  pounds  and 
upwards  per  minute,  npon  a  tank  ot  the 
dimensions  shown  to  and  known  by  the 
plaintiff,  and  if  you  find  from  the  evidmce 
that,  when  the  pumps  were  attached  to 
tanks  of  the  size  and  dimensions  indicated 
to  you,  they  failed  because  of  their  own 
defects  to  show  the  pressure  capacity  and 
rate  warranted,  your  verdict  should  be  for 
the  defendant,  unless  indeed  you  find  that, 
notwithstanding  their  failure  to  perform 
as  warranted,  the  pumps  are  still  of  some 
value  to  the  defendant,  and  in  that  case 
your  verdict  should  be  for  the  plaintiff  for 
such  a  sum  as  from  the  evidence  you  find 
the  pumps  reasonably  to  be  worth. 

Verdict  for  plaintiff  for  $100. 

OBoroe.  in) 

TRUSTEES  OF  MUTUAL  LOAN  ASS'N  t. 
-PARSONS. 

(Superior   Court  of   Delaware.     Sussex. 
April  19,  1911.) 

1.  BUILDIHO  ARD  LOAR  ASSOCIATIONS  (i  39*/ 

— MOBTGAOE  Liens— ElfFORCEaCENT  AOAINBT 
A  NOItSTOCKHOLDEB. 

A  mutual  loan  association  may  enforce  its 
mortgage  lien  against  land  after  it  has  been 
conveyed  to  another  subject  to  the  mortgaKe, 
though  the  transferee  has  never  been  a  sto^- 
holder  in  the  association. 

[Ed.  Note.— For  other  cases,  see  Boildinh 
and  Loan  Associations,  Dec.  Dig.  f  39.*] 

2.  Building  ano  Loan  Associations  (|  10*) 

—  StOCKHOLOKBS  —  ASSUVFTION     OV     BKLA- 
TION. 

If  a  purchaser  of  land  subject  to  a  mort- 
ga^  of  a  loan  association  also  purchased  the 
owner's  stock  in  the  association,  he  assumed  the 
latter's  relation  as  stockholder  therein. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  f  10.*] 

3.  Building  and  Loan  Associations  (i  3S*> 
—Payment  of  Duks. 

Payment  by  a  stockholder  Of  a  matnal  loan 
association  of  dnes  upon  stock  cannot  be  ap- 
plied to  reduce  a  mortgage  on  land  paichased 
through  the  association. 

[Ed.  Note. — For  other  cases,  see  Bailding  and 
Loan  Associations,  Dec.  Dig.  {  38.*] 

Action  by  the  Trustees  of  the  Mutual  Loan 
Association  against  John  O.  Parsons.  Ver- 
dict for  plaintiffs. 

Sd.  fa.  snr  mortgage.  See  facts  In  charge 
of  court 

Argued  before  BOYCBandWOOLLBT,JJ. 

C.  W.  Cullen  and  Francis  H.  Hoffedcw, 
for  plaintiffs.  Robert  G.  Houston  and  An- 
drew J.  Lynch,  for  defendant. 

WOOLLBY,  J.  (charging  the  Jury).  Oai- 
tlemen  of  the  jury:  This  Is  an  action  Insti- 
tuted npon  a  mortgage  made  by  one  man  to 
recover  the  debt  of  that  mortgage  from 
property  now  owned  by  another  man. 

The  mortgage  In  the  first  Instance  was 
made   and    executed    by    John    O.    Parsons 
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In  1888  to  the  Workman's  Loan  Association 
and  by  that  association  assigned  In  1892,  to 
the  Mutual  Loan  Association,  the  plaintiff  In 
this  action. 

[1]  There  is  no  dispute  that,  at  the  time 
the  mortgage  was  made,  Parsons  was  a 
member  of  the  Workman's  Loan  Association, 
and  as  a  member  be  was  a  stockholder  In 
that  association.  In  1888  John  O.  Parsons 
owned  the  land  which  he  mortgaged  to  the 
Loan  Association.  It  was  later  conveyed  to 
William  S.  Hltchens,  Incumbered  with  the 
mortgage,  and  in  1896  it  was  conveyed  to 
Wllmur  H.  Hayman,  still  Incumbered  with 
the  mortgage,  and  to-day  Is  owned  by  Hay- 
man,  as  far  as  the  evidence  shows.  If  you 
find  the  whole  or  any  part  of  the  mortgage 
debt  still  due,  the  trustees  of  the  Mutual 
Loan  Association  may  enforce  its  lien  against 
the  land  of  Hayman,  although  Hayman  was 
not  the  original  member  and  although  he 
might  not  be  a  stockholder. 

The  plaintiffs'  claim  Is  for  $600  with  In- 
terest from  April  16  to  June  22,  1902. 

Wllmur  H.  Hayman  claims  that,  when  he 
purchased  the  property  burdened  with  the 
mortgage  of  $600,  he  was  allowed  by  the 
Mutual  Loan  Association,  the  plaintiff,  the 
sum  of  $250  in  reduction  of  the  principal 
debt  of  $600,  and  thereafter  he  paid  $3  per 
month,  as  Interest,  and  $3  per  month  in  re- 
duction of  the  mortgage  debt,  and  that  the 
mortgage  debt  thereby  was  reduced  In  a 
total  equal  to  the  sum  which  represents 
three  times  the  number  of  payments  he 
made  monthly.  This  state  of  facts  produces 
two  Issues  on  matters  for  your  determina- 
tion. The  first  whether  the  credit  of  $250 
claimed  by  Wllmur  H.  Hayman  to  be  in 
reduction  of  the  debt  represented  by  the 
mortgage  was  In  fact  such  a  payment  or 
was  a  payment  by  Hayman  to  Hltchens  for 
the  Interest  which  Hltchens  might  have 
had  In  the  stock  which  Hltchens  possessed 
at  the  time  the  conveyance  of  property  from 
Hltchens  to  Hayman  was  made;  second, 
whether  the  payment  of  $3  per  month  was 
on  the  stock  in  the  association  by  Hayman, 
or  was,  as  he  claims,  in  reduction  of  the 
principal  debt 

[2]  If  yon  find  that  Hayman  paid  $250 
to  Hltchens  for  Hltchens'  stock,  you  should 
then  also  find  that  Hayman  assumed  Hitch- 
ens'  relations  with  the  association,  which 
were  the  same  as  Parsons'  original  rela- 
tions. [3]  In  determining  whether  the  month- 
ly payments  of  $S  were  payments  on  the 
debt  or  upon  stock.  If  you  find  that  they 
were  payments  upon  stock  in  the  shape  of 
dues  upon  stock,  those  payments  are  not 
properly  to  foe  considered  In  reduction  of 
the  mortgage  obligation.  We  may  add  that 
It  is  admitted  from  the  character  of  the 
plaintiffs'  claim,  that  Hltchens'  arrears  of 


interest  have  been  paid  by  Hayman;  so  the 
plaintiffs'  claim  is  for  interest  only  upon 
the  whole  $600. 

Verdict  for  plaintiff  for  $606.60. 

(t  Boyce,  62) 

BEATTY  V.  PARSONS  et  ri. 

(Superior  Court  of  Delaware.    New  Castle. 
Januaiy  26,  1911.) 

1.  ABSIONUENTB  fob  BERETIT  of  OBEDITOBa   (I 

46»)— Deliveby  of  Possbssion— Necessity. 
Under  Rev.  Code  1852,  amended  to  1893, 
p.  526,  c.  63,  i  4,  providing  that  no  sale  shall 
be  good  unless  the  chattels  are  actually  de- 
livered to  the  buyer,  an  assignment  for  the 
benefit  of  creditors,  executed  in  a  sister  state 
by  a  foreign  corporation,  which  includes  cha,t- 
tels  in  Delaware  in  the  actual  posgesBlon  of  a 
third  x>erson,  is  in  effect  a  bill  of  sale ;  and 
where  no  delivery  has  been  made  to  the  assignee, 
the  assignment  does  not  establish  title  in  him 
sufficient  for  him  to  sue  in  replevin  a  subse- 
quent attaching  creditor  alleging  title  in  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  Sf  188-207 ; 
Dec.  Dig.  I  45.*] 

On  Motion  for  New  Trial. 

2.  Sales  (S  218%*)— Dklivebt— StrFFiciBHCT 
— Question  foe  Jtjby. 

Where  a  buyer  of  chattels  in  possession  of 
a  bailee  of  the  seller  directed  the  bailee  to 
perform  acts  of  ownership  over  the  chattels, 
the  question  of  the  buyer's  title  made  complete 
by  sale  and  delivery,  within  Rev.  Code  1852, 
amended  to  1893,  p.  526,  c.  63,  S  4.  providing 
that  no  sale  shall  be  good  unless  the  ciiatteli 
are  delivered  to  the  buyer,  was  for  the  jury, 
though  the  buyer  testified  that  the  chattels  had 
never  been  delivered  to  him.  '' 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  586,  587;    Dec.  Dig.  §  218%.»] 

3.  Sales   (S    159*)— Dkuvebt— Acts  Consti- 

TUTINQ. 

Where  chattels  in  the  hands  of  a  bailee 
are  sold,  delivery  may  be  made,  either  by  order 
of  thel  seller  on  the  bailee  to  deliver  to  the 
buyer,  or  by  an  order  of  the  buyer  on  the  bailee, 
making  the  latter  the  bailee  of  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  (  374;   Dec.  Dig.  §  159.*] 

Action  by  John  Elckstein  Beatty,  assignee 
of  the  Warner  Company,  a  foreign  corpora- 
tion, against  Ellsha  S.  Parsons  and  another. 
There  was  a  directed  yerdlct  for  defendants, 
and  a  new  trial  ordered. 

See,  also,  78  AU.  302. 

Argued  before  CONRAD  and  WOOLLEY, 
JJ. 

Edward  Glenn  Cook  and  Frank  L.  Speak- 
man,  for  plaintiff.  Herbert  H.  Ward,  for  de- 
fendant Parsons.  Walter  H.  Hayes,  for  de- 
fendant Llppincott 

Action  of  replevin  (No.  28,  September 
term,  1909)  to  recover  from  defendants  the 
possession  or  value  of  a  lot  of  gas  and  elec- 
tric fixtures,  to  which  the  plaintiff  alleged 
he  was  «itltled,  under  a  certain  assignment 
for  the  benefit  of  creditors  made  to  him  by 
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the  Warner  Company,  a  corporation  Tinder 
the  laws  of  New  Jersey. 

At  the  trial,  the  plaintiff  having  testified 
that  a  paper  (the  due  execution  of  -which 
was  admitted  by  counsel  for  defendants,  but 
not  its  admissibility  as  evidence)  handed  to 
him  by  his  counsel  was  an  assignment  of 
the  chattels  In  question,  made  to  him  for 
the  benefit  of  creditors  by  the  Warner  Com- 
pany, said  paper  was  offered  In  evidence  by 
the  plaintiff's  counsel  for  the  purpose  of 
proving  a  title  In  the  plaintiff.  Counsel  for 
defendants  objected  to  the  admission  of  the 
paper  in  evidence  and  pending  the  decision 
of  the  court  upon  the  objection,  elicited 
from  the  plaintiff  the  fact  that  there  was 
no  actual  delivery  to  him  of  the  goods  men- 
tioned in  the  deed  of  assignment  before  re- 
plevin issued.  After  hearing  argument  and 
the  citation  of  autborities  by  the  respective 
counsel,  the  court  rendered  the  following 
(pinion  snstalnlng  the  objection  and  ruling 
out  the  paper  as  evidence: 

WOOLLBY,  J.  (delivering  the  opinion  of 
the  court).  John  Eckstein  Beatty,  the  plain- 
tiff, in  proof  of  his  claim  of  title  or  right 
to  the  possession  of  certain  gas  and  electric 
flztnres  which  constitute  the  personal  prop- 
erty Involved  in  this  controversy,  has  sub- 
mitted evidence  to  the  effect  that  the  gas 
and  electric  fixtures  were  made  and  manu- 
factured by  the  Warner  Company,  a  con- 
cern doing  business  in  the  city  of  Philadel- 
phia; that  by  that  company  they  were  de- 
livered to  John  T.  Wendt  &  Co.  of  this  city 
about  the  middle  of  December,  1907,  under 
an  agreement  In  writing  by  which  the  lat- 
ter company  became  bailee  thereof;  that 
they  were  the  property  of  the  Warner  Com- 
pany when  so  delivered  and  were  tagged  as 
its  property  and  otherwise  distinguished 
from  other  property  in  possession  of  John 
T.  Wendt  ft  Co.;  that  they  remained  the 
property  of  the  Warner  Company  until  Au- 
gust, 1908,  when  the  title  thereto  was  trans- 
ferred by  it  to  the  plaintiff  under  a  deed  of 
assignment  for  the  benefit  of  its  creditors, 
made  In  accord  with  the  law  of  Pennsyl- 
vania; that  In  the  early  part  of  May,  1909, 
a  writ  of  foreign  attachment  was  issued  out 
of  this  court  by  Parsons,  one  of  the  defend- 
ants in  this  action,  against  one  Bamsberger, 
and  in  its  execution  the  fixtures  here  in 
controversy  were  attached  as  the  property 
of  Bamsberger;  that  thereafter  Beatty,  as 
assignee  of  the  Warner  Company,  brought 
this  action  of  replevin  to  reclaim  or  secure 
possession  of  the  prc^erty  taken  under  the 
process  of  foreign  attachment,  and  in  sup- 
port of  his  title  thereto,  he  offers  in  evidence 
the  deed  of  assignment  made  by  the  War- 
ner Company  to  himself  for  the  benefit  of 
creditors  of  that  company. 

[1]  The  defendants,  liavtag  pleaded  prop- 
perty  in  another  and  traversed  the  plain- 
tiff's claim  of  title,  object  to  the  admission 
of  the  deed  in  evidence  on  several  grounds. 


the  one  which  has  received  onr  considera- 
tion being,  that  the  alleged  conveyance  by 
this  deed  of  assignment  is  in  contraveition 
of  section  4,  c.  63,  p.  526,  Bev.  Code.  This 
section  is  in  fact,  the  -  first  section  of  the 
statute  of  frauds  in  the  state  of  Delaware^ 
and  provides  that: 

"No  sale,  whether  with  or  without  bill  of 
sale,  of  any  goods  or  chattels,  within  this 
state,  shall  be  good  in  law  (except  as  against 
the  vendor),  or  shall  change,  or  alter,  the 
property  in  such  goods  or  chattels,  unless  a 
valuable  consideration  for  the  same  shall  t>e 
ipaid,  or  in  good  faith  secured  to  be  paid. 
I  and  unless  the  goods  and  chattels  sold  shall 
be  actually  delivered  into  the  possession  of 
the  vendee  as  soon  as  conveniently  may  be 
after  the  making  of  such  sale. 

"And  if  such  goods  and  chattels,  so  sold, 

I  shall  afterwards  come  into  and  continue  in 

the  possession'  of  the  vendor,  the  same  shall 

be  liable  to  the  demands  of  all  of  his  cred* 

itors." 

This  section,  which  Is  like  its  English  orig- 
inal, has  received  judicial  Interpretation, 
not  only  in  the  jurisdiction  of  its  origin, 
but  in  this  state.  The  first  case  that  we 
find  in  our  reports  touching  the  interpreta- 
tion of  this  statute  is  the  case  of  Perry  y. 
Foster,  8  Har.  293,  In  which  Chief  Justice 
Bayard,  In  (Charging  the  jury,  makes  the 
statement  that: 

"In  the  case  oi^  a  sale  where  nothing  ap- 
pears but  the  sale  and  nonddivery  of  pos- 
session the  transaction  is  per  se  void;  but 
in  case  of  public  sale  by  auction,  as  the 
great  badge  of  fraud,  secrecy,  ts  wanting; 
the  transaction  Is  not  void  per  se,  but  it 
must  be  left  to  the  jury  to  say  whether  the 
sale  is  conducted  in  good  faith." 

The  next  case  is  that  of  Layton  and  SIpple 
V.  Steele,  3  Har.  512,  in  which  a  levy  upcm 
personal  property  was  made  under  execu- 
tion process  after  sale  of  the  property  by 
the  assignment  of  a  bill  of  sale  and  before 
the  delivery  of  the  property  thereunder. 
The  court  in  substance  held  that  the  pos- 
session of  the  assignor  was  not  thereby  the 
constructive  possession  of  the  assignee,  and 
as  the  sale  was  not  accompanied  by  the  de- 
livery of  the  property,  the  rights  of  inter- 
vening execution  creditors  attached  and  pre- 
cluded recovery  by  replevin. 

Following  these  cases  are  Taylor  v.  Rlcli- 
ardson,  4  Houst.  SOO,  Cleaver  v.  Ogle,  1 
Houst.  458,  Hagany  v.  Herbert,  3  Honst.  628, 
and  Miller  v.  Lacey,  7  Houst  8,  SO  Atl.  640. 
In  the  last-named  case,  dilef  Justice  Com- 
egys,  in  announcing  the  law  upon  the  statute 
under  consideration,  said: 

"In  order  to  make  a  valid  and  perfect  sale 
of  property,  there  must  be  a  delivery  of  it  at 
the 'time  of  the  transaction,  or  as  soon  there- 
after as  the  circumstances  existing  will  p«- 
mit  ^niis  is  the. general  law  with  reepect 
to  the  subject,  recognized  and  acted  upon  by 
the  courts  throughout  the  country.    In  order 
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to  fnUy  Infonn  tbe  public  mind  about  the 
requisites  of  a  valid  sale,  tbe  Legislature  of 
tbls  state  re-^iacted  tbe  principal  features 
of  the  English  statutes  of  frauds  and  perju- 
ries and  laid  down  tbe  law  of  sales  by  the 
fourth  section  of  such  re-enactment  in  the 
following  words: 

"  'No  sale,  whether  with  or  without  bill  of 
sale,  of  any.  goods  or  chattels,  within  this 
state,  shall  be  good  in  law  (exjcept  as  against 
tbe  vendor),  or  Bball  change,  or  alter,  tbe 
property  in  such  goods  or  chattels,  unless  a 
valuable  consideration  for  the  same  shall  be 
I>aid,  or  in  good  faith  secured  to  be  paid,  and 
unless  tbe  goods  and  chattels  sold  stiall  be 
actually  delivered  into  the  possession  of  tbe 
vendee  as  soon  as  conveniently  may  be  after 
the  mailing  of  such  sale. 

"  'And  If  such  goods  and  diattels,  so  sold, 
shall  afterwards  come  Into  and  continue  In 
the  x»osse6slon  of  the  vendor,  the  same  shall 
be  liable  to  tbe  demands  of  all  his  creditors.' 

"To  make  a  sale  valid,  therefore,  in  this 
state,  so  as  to  change  the  property  In  the  ar- 
ticles and  vest  it  in  tbe  buyer,  there  must  be 
an  actual  delivery  Into  the  hands  of  the  pur- 
chaser as  soon  as  conveniently  may  be  after 
the  sale  Is  made.  Where  articles  are  capable 
of  delivery  by  hand,  and  are  present  at  tbe 
time  of  the  sale,  they  should  be  at  once  band- 
ed over  to  tbe  buyer.  Wbere  they  are  not 
present,  they  should  be  delivered  wltboat  any 
delay  except  such  as  their  absence  necessarily 
occasions.  Where  they  are  not  capable  of  ac- 
tual delivery,  on  account  of  their  buUdness, 
or  other  like  cause,  they  should  be  placed  at 
once,  or  with  all  convenient  promptness, 
within  the  exclusive  power  and  control  of  the 
porcbaser,  as  by  tbe  delivery  to  blm  of  the 
means  by  which  he  may  possess  himself  of 
them — an  assignment  of  tbe  bill  of  lading 
where  goods  have  been  shipped,  tbe  key  of 
the  warehouse  where  the  goods  are  stored, 
the  necessary  papers  Indicating  ownership 
under  tbe  law  of  ships  or  vessels,  and  tlie 
like.    •    •    • 

"Now  a  party  claiming  goods  formerly  be- 
longing to  another,  and  claimed  by  the 
other's  creditors  to  still  belong  to  him,  must 
be  prepared  to  show  that  he  gave  valuable 
consideration,  or  price,  for  them  eUher  in 
money  or  other  valuable  thing,  or  secured 
the  same  to  be  paid,  and  also  that  possessiOB 
of  the  goods  was  delivered  to  him  as  required 
by  the  statute,  and  that  be  has  retained  tbe 
«n>lnslve  control  over  them  since  the  sale." 

As  Beatty,  the  plaintiff  in  the  case  at  t>ar, 
bas  himself  testified  that  no  delivery  of  tbe 
fixtures  was  ever  made  to  him.  It  is  evident 
that  the  deed  of  assignment,  in  the  face  of 
the  statute  and  of  tbls  admission,  wonld  not. 
If  admitted  in  evidence,  establish  in  blm  a 
title  upon  which  alone  he  could  maintain 
this  action.  True  it  may  be  that  the  title  to 
tbe  chattels  was  in  the  Warner  Oonlpany  on- 
tll  the  deed  of  aselgnmoit,  and  fdr  want  of 
delivery  it  may  rest  there  stiU,  yet  Beatty  as 
plaintiff  in  replevin,  claiming  tbe  right  to 


Immediate  possession  6t  the  'Chattelil,  ihnst 
rely  first  upon  the  title  of  tbe  Warner  Com- 
pany, and  second  upon  the  tnuismutatlon  of 
it  to  him,  which  conld  be  effected  only  by 
assignment  and  delivery.  If  delivery  had 
been  made  or  were  a  matter  susceptible  of 
dispute  under  tbe  evidence,  we  readily  see 
how  the  deed  might  be  admissible,  but.  as 
the  deed  in  effect  is  a  bill  of  sale  and  as  tbe 
plaintiff  bas  admitted  that  no  delivery  of  tbe 
goods  therein  mentioned  had  been  made  to 
him  before  the  issuing  of  process  in  this  ac- 
tion, the  deed  of  necessity  is  without  force 
as  evidence  of  title. 
We  therefore  sustain  the  objection. 

When  the  plaintiff  rested,  counsel  for  de- 
fendant asked  the  court  to  give  the  Jury 
binding  instructions  to  find  a  verdict  for  the 
defendant  for  the  value  of  the  goods  and 
chattels  mentioned  in  the  declaration  as 
proved  to  their  satisfaction  by  the  evidence 
in  the  case,  the  evidence  being  that  their  val- 
ue was  from  $250  to  $300. 

Counsel  for  plaintiff  opposed  the  applica- 
tion, contending  that'  the  court  could  not 
give  binding  Instructions  to  the  Jury  as  re- 
quested, because  of  tbe  state  of  tbe  plead- 
ings. . 

WOOLLBT,  J.  (charging  the  Jury).  Gen- 
tlemen of  tile  Jury:  Under  the  state  of  the 
evidence  in  this  case,  when  considered  with 
respect  to  the  law  that  applies  to  its  subject- 
matter,  the  court  is  constrahaed  to  give  yon 
binding  instruction  to  return  a  verdict  in  fa- 
vor of  the  defendants  for  the  value  of  the 
goods  and  chattels  mentioned  in  the  decla- 
ration. "You  win  therefore  render  a  verdict 
for  the  defendants  for  an  amount  eqnal  to 
the  value  of  tbe  goods  and  cbattels  replevied, 
as  shown  by  the  evidence. 

Verdict  for  defendants  for  $200. 

Counsel  for  the  plaintiff  moved  for  a  new 
trial  on  tbe  ground  tliat  the  verdict  was 
against  tbe  law  and  the  evidence.- 

WOOLLEY,  J.  (announcing  the  decision  of 
the  court).  The  verdict  that  was  rendered  in 
this  case  was  tbe  logical  and  necessary  result 
of  the  court's  ruling  on  a  question  «f- evi- 
dence. 

In  support  of  his  claim  of  title  to  tbe  prop- 
erty replevied,  the  plaintiff,  at  tbe  trial,  of- 
fered in  evidence  a  deed  of  assignment,  made 
to  him  by  an  Insolvent  company,  purporting 
to  convey  to  him  the.  property  for  tbe  benefit 
of  the  company's  creditors,  pursuant  to  a  stat- 
ute of  the  state-  of  Pennsylvania.  Tbe  plain- 
tiff himself,  having  previously  testified  that 
the  property  so  sold  or  transferred  to  him 
had  never  been  delivered  loo  him,  the  court 
excluded  from  the  testimony  the  deed  of  as- 
signment, upon  the  ground  tliat  tbe  admia- 
sion  of  nondelivery  of  the  property  made 
that  instrument  of  sale  valueless  as  evidence 
of  title,  in  view  of  the  language  of  the  stat- 
ute of  frauds,  which  provides  that:  "No  sale 
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•  •  •  of  goods  and  chattels,  •  •  «  shall 
be  good  in  law,  *  *  •  unless  the  goods  and 
chattels  sold  shall  be  actually  delivered  into 
the  possession  of  the  rendee  as  soon  as  con- 
renlenCly  may  be  otter  the  making  of  such 
sale."    Rev.  Code,  c.  63,  i  4. 

The  nondelivery  of  the  property  sold  being 
admitted,  and  the  instrument  of  sale  for  that 
reason  being  rejected,  there  was  left  neither 
an  issue  of  title  nor  of  delivery  to  be  sub- 
mitted to  the  Jury,  and  as  a  consequence  the 
jury  was  Instructed  to  return  a  verdict  for 
the  defendants. 

[2]  Although  it  is  not  disputed  that  the 
plaintiff  testified  that  the  property  in  contro- 
versy was  never  delivered  to  him,  it  now  de- 
velops, upon  bearing  the  motion  for  a  new 
trial,  that  there  was  testimony  in  the  case, 
not  adverted  to  upon  the  motion  for  binding 
instructions,  that  after  the  date  of  the  deed 
of  assignment  and  shortly  before  the  attach- 
ment was  laid  under  execution  process,  the 
plaintiff,  acting  under  the  deed  of  assignment 
offered  In  evidence  and  rejected,  by  notice  to 
John  T.  Wmdt  &  Co.,  the  bailee  of  the  proper- 
ty had  exerted  or  attempted  to  exert  author- 
ity and  to  some  extent  had  performed  acts  of 
ownership  over  the  property.  [3]  This  testi- 
mony suggests  the  possibility  of  delivery,  not- 
wltlistanding  the  general  statement  of  the 
plaintiff  to  the  contrary,  for  when  property  in 
action  is  in  the  hands  of  a  bailee  and  Is  sold  by 
the  owner,  delivery  may  be  made  either  by 
the  order  of  the  vendor  upon  bis  bailee  to  de- 
liver the  same  to  the  vendee,  or  by  an  order 
of  the  vendee  himself  upon  the  bailee,  there- 
by making  the  bailee  of  the  vendor  the 
bailee  of  the  vendee.  Taylor  v.  Richard- 
son, 4  Houst.  803.  As  there  was  in  this 
case  testimony  of  such  an  act  by  the  vendee, 
there  was  sufficient  evidence  of  delivery  to 
Justify  admitting  in  evidence  the  Instrument 
of  sale,  and  the  question  of  the  plaintiff's 
title  to  the  property,  made  complete  by  sale 
and  delivery  should  have  been  left  with  the 
Jury.   A  new  trial  is  therefore  ordered. 


(115  Md.  S86) 

CURTIS  et  aL  v.  MAGTIER. 

(Court  of  Appeals  of  Maryland.     April  6, 
1911.) 

1.  Statutes  (|  109*)— Titlm. 

The  title  of  an  act  need  not  give  an  ab- 
stract of  its  contents,  being  sufficient  under  the 
Constitution  If  all  ot  tbe  sections  are  germane 
to  tbe  subject  described  therein. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent.  Dig.  {§  136-139;   Dec  Dig.  i  109.*] 

2.  Statutes   (J   121*)— Titles— Subjects. 

Laws  1910,  c.  382,  is  entitled  "An  act  to 
incorporate  the  village  of  Chevy  Chase  in  M. 
conntjr,  Maryland,"  and  section  1,  subsecs.  A-J, 
inclusive,  provide  for  the  organization  of  the 
village  in  tbe  manner  usual  to  municipal  cor- 
porations, but  subsection  K  provides  tor  spe- 
cial levies  of  taxes  by  the  county  commissioners 
of  M.  coanty  upon  8pi>lication  of  a  certain 
number  of  residents  of  the  part  of  the  village 


lying  east  of  certain  roads,  and  leqnires  the 
proceeds  to  be  ^aid  to  the  treasurer  of  an  im- 
provement association  npon  his  giving  bond  to 
be  used  for  the  betterment  of  roads,  parkwajrs, 
police  protection,  etc.,  in  such  part  of  the  vil- 
lage, provided  the  trustees  of  the  village  shall 
not  be  bound  to  spend  any  money  for  sndi 
purposes  in  such  part  of  the  village,  and  far- 
ther requires  tbe  county  commissioners  to  pay 
to  the  treasurer  of  the  association  in  each 
year  the  full  amount  of  road  tax  levied  upon 
the  property  within  such  part  of  the  village. 
Held,  that  subsection  K  violated  Const,  art.  3. 
§  29,  requiring  every  law  to  embrace  but  one 
subject,  desciibed  in  its  title;  tbe  provisions 
for  special  levies  for  the  benefit  of  the  improve- 
ment association  and  for  payment  of  the  road 
tax  to  it  not  being  embraced  within  the  title. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ii  173,  174 ;   Dec.  Dije.  t  121.*] 

3.  Taxation  (J  49*)— Class  Leoislatiow — 
DiscBimNATioN  Against  Pabtb  of  Murio- 
ipalities — "Taxing   District." 

The  part  of  section  1,  subaec.  K,  Laws 
1910,  c.  382^  which  only  authorises  a  levy  for 
taxes  upon  property  in  the  particular  imxt  of 
the  village  designated  npon  application  of  a 
certain  number  of  residents  thereof,  violates 
the  Bill  of  Rights,  art  15,  requiring  every  per- 
son to  contribute  bis  proportion  of  taxes  ac- 
cording to  his  actual  wortn  in  proi)erty ;  that 
provision  practically  exempting  such  part  ot 
the  village  from  taxation,  since  a  "taxing  dis- 
trict" implies  a  district  subject  to  taxation  by 
law,  and  not  at  the  option  of  its  inhabitants. 
[Ed.  Note.— For  other  cases,  see  Taxati<«, 
Dec.  Dig.  §  49.  •] 

4.  Statutes  (§  64*)— Statutes  Irvaud  m 
Past— Effect  of  Invalidity. 

The  invalidity  of  the  parts  of  section  1, 
subsec.  K,  Laws  1910.  c.  382,  which  exempt 
the  designated  part  of  tse  village  from  taxation 
and  provide  for  levies  by  the  county  commis- 
sioners and  payment  of  the  taxes  to  the  im- 
provement association,  rendered  the  whole  act 
invalid,  since,  with  those  parts  eliminated,  it 
could  not  be  said  that  the  statute  would  have 
been  enacted,  or  that  the  referendum  vote  by 
tbe  residents  of  a  village  authorized  by  the  act 
would  have  resulted  in  its  adoption. 

[EkI.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  04.*] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Hammond  Umer  and  John  C.  Mot- 
ter.  Judges. 

Suit  by  Anna  O.  MacUet  against  William 
T.  8.  Curtis  and  others.  From  a  decree  for 
complainant,   defendants   appeal.     Afflrmed. 

Argued  before  BOYD,  C  J.,  and  BBISCOB. 
PEARCE,  and  PATTISON,  JJ. 

Arthur  Peter,  for  appellants.  Charles  Ia. 
Fralley  and  Charles  Cowles  Tucker,  for  ap- 
pellea 

PEABOB,  J.  The  bill  in  this  case  was 
filed  by  the  appellee,  a  resident  of  the  village 
of  Chevy  Chase,  in  Montgomery  county,  Md., 
and  the  owner  of  real  and  personal  property 
in  said  village,  subject  to  assessment  and 
taxation  for  municipal  purposes,  against  the 
appellants,  claiming  to  act  as  members  of  the 
board  of  trustees  of  the  said  vlUage  of  Chevy 
Chase.  The  bill  alleges  that  the  act  of  in- 
corporation of  said  village  is  unconstitutional 
and  void,  and  the  prayer  of  the  bill  is  tliat 
it  be  so  declared  by  the  court,  and  that  the 
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appellants  be  enjoined  from  acting  or  at- 
tempting to  act  as  members  of  said  Iward  of 
trustees,  and  from  assessing,  levying,  and  col- 
lecting, or  attempting  to  assess,  levy,  and 
collect,  taxes  upon  tbe  assessable  property 
of  the  appellee  in  said  village,  or  upon  such 
property  of  other  owners  thereof  In  said  vil- 
lage. The  defendants  answered  the  bill,  and 
the  case  was  submitted  on  bill,  exhibits,  and 
answer. 

The  act  of  Incorporation  whicfh  is  assailed 
is  chapter  882  of  tbe  acts  of  1910,  and  its 
title  is,  "An  act  to  Incorporate  the  village  of 
Chevy  Chase  in  Montgomery  county,  Mary- 
land." The  first  section  of  that  act  provides 
that  what  is  there  called  a  "plan  of  municipal 
control"  should  be  submitted  to  the  vote  of  the 
residents  of  said  village  of  Chevy  Chase,  pos- 
sessing the  qualifications  prescribed  for  vo- 
ters by  the  laws  of  Maryland,  "in  accord- 
ance with  the  referendum"  thereinafter  pre- 
scribed, and  that,  if  said  plan  should  receive 
a  majority  of  the  votes  cast  at  the  election 
therein  provided  for,  It  should  become  oper- 
ative upon  such  adoption,  and  entry  thereof 
upon  the  land  records  of  Montgomery  coun- 
ty. The  plan  is  an  elaborate  scheme  of  gov- 
ernment containing  13  sections. 

Section  A  declares  the  inhabitants  of  the 
village  of  Chevy  Chase  to  be  a  body  corpo- 
rate by  the  name  of  "The  Village  of  Chevy 
Chase,"  with  the  usual  corporate  powers  and 
privileges. 

Section  B  provides  for  the  annual  election 
by  the  qualified  voters  of  said  village  on 
the  first  Monday  in  May,  1910,  and  annually 
thereafter  on  tbe  same  day,  of  five  iwrsons 
from  said  body  of  voters,  one  of  whom  shall 
be  elected  as  president,  to  constitute  a  board 
of  trustees  for  said  village  for  the  term  of 
one  year.  This  section  also  makes  definite 
provision  for  methods  of  procedure  by  the 
board  of  trustees,  and  for  tbe  election  by 
them  of  subordinate  officers,  and  for  their 
compensation. 

Section  C  defines  the  duties  of  the  presi- 
dent of  tbe  board  of  trustees,  and  confers 
upon  him  power  and  authority  to  try  and 
determine  all  violations  of  the  village  ordi- 
nances, in  the  same  manner  as  if  he  were  a 
Justice  of  the  peace.. 

Section  D  provides  that  the  board  of  trus- 
tees may  enact  ordinances  for  the  good  gov- 
ernment of  the  village,  for  the  preservation 
of  peace  and  order,  for  the  op«ilng,  closing, 
changing,  grading,  and  improving  of  streets, 
sidewalks,  and  alleys;  for  process  of  con- 
demnation where  necessary;  for  street  light- 
ing and  fire  protection:  for  the  establishment 
of  building  lines  and  regulations;  for  pro- 
tecting the  purity  of  the  water  supply  of  the 
village,  and  generally  for  any  purpose  nec- 
essary to  the  proper  government  of  a  resi- 
dential suburb  of  a  large  city,  Including  the 
raising  of  revenue  for  current  expenses,  sub- 
ject to  limitations  thereinafter  contained  in 
said  plan  of  municipal  controL  '. 


Sections  B,  S*,  and  G  relate  to  the  de- 
tails connected  with  the  maintenance  and 
improvements  of  the  streets  and  sidewalks^ 
and  tbe  use  of  the  streets  by  electric  rail- 
ways and  other  vehicles,  and  by  public  ser- 
vice corporations. 

Section  H  relates  to  the  acquisition  of 
property  for  municipal  purposes,  and  the 
construction  of  works  for  those  purposes. 

Section  I  confers  authority  upon  the  board 
of  trustees  to  contract  with  the  Chevy  Chase 
Club  for  certain  annual  payments  by  said 
club  to  said  board  for  municipal  purposes. 
In  consideration  of  the  use  by  said  club  of 
the  streets  and  roads  of  said  village;  also  to 
enter  into  a  similar  contract  with  the  Chevy 
Chase  Land  Company  in  lieu  of  taxes  vjfon 
certain  of  its  property  in  said  village. 

Section  J  provides  for  a  triennial  assess- 
ment of  all  real  and  personal  property  in  said 
village,  except  that  part  of  the  area  of  said 
village  which  lies  north  and  east  of  the  Broad 
Branch  road  and  the  Brookevllle  road,  and 
that  a  tax  not  exceeding  60  cents  on  the  hun- 
dred dollars  should  be  levied  annually  upon 
said  property  so  assessed,  to  be  collected  as 
therein  prescribed. 

Section  K  will  be  transcribed  in  full  and 
is  as  follows:  "Sec.  K.  That  the  county  com- 
missioners of  Montgomery  county  at  the  time 
of  the  annual  tax  levy  for  this  year,  and  each 
succeeding  year  thereafter,  are  authorized, 
directed  and  required  to  make  a  special  levy 
for  such  amount  as  may  be  mentioned  in 
the  petition  hereinafter  referred  to  on  each 
one  hundred  dollars  ($100)  of  the  whole  of 
the  assessable  real  and  personal  property  of 
tbe  part  of  the  village  of  Chevy  Chase,  in 
Montgomery  county,  wlilcb'  lies  east  of  the 
Broad  Branch  and  Brookevllle  roads,  as  here- 
inbefore described,  to  be  collected  as  other 
taxes  in  said  county  are  collected,  and  to  be 
paid  over  by  the  said  county  commissioners 
to  the  treasurer  of  the  Chevy  Chase  Improve- 
ment Association  upon  his  giving  bond  for 
the  faithful  performance  of  his  duties,  to  be 
approved  by  the  Judge  of  the  circuit  court 
of  said  Montgomery  county,  in  such  penalty 
as  such  Judge  shall  fix,  to.be  used  by  said 
association  exclusively  for  the  betterment 
of  the  streets,  roads,  sidewalks,  parkways, 
drainage,  sanitation,  and  other  improvements 
in  said  part  of  the  village  of  Chevy  Chase, 
and  for  the  furnishing  of  police  protection 
and  public  services,  including  the  removal 
of  ashes,  garbage  and  other  refuse  for  the 
benefit  of  the  residents  thereof;  provided, 
fifteen  (16)  or  more  persons  residing  in  said 
part  of  the  said  village,  and  owning  such 
taxable  property  therein,  shall,  prior  to  each 
annual  levy,  petition  said  county  commission- 
ers, asking  such  special  levy  to  be  made,  and 
in  said  petition  stating  the  amount  desired 
to  be  specially  levied;  provided,  the  same 
shall  not  exceed  the  sum  of  forty  (40)  cents  on 
each  one  hundred  dollars  ($100)  of  assessa- 
ble property  as  aforesaid;  provided,  further, 
that  the  board  ot  trustees  of  the  village  of 
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Clierr '  Cbase  shall  be  under  no  obligation 
to  spend  any  of  the  money  under  their  con- 
trol for  public  purposes  for  the  creation  or 
betterment  of  roads,  streets,  sidewalks,  park- 
ways, drainage,  sanitation,  or  other  improve- 
ments in  said  part  of  the  village  of  Chevy 
Chase,  or  for  the  furnishing  of  police  protec- 
tion and  public  services;  all  the  provisions, 
however,  of  section  5  shall  be  in  force  as  to 
all  property  lying  east  of  said  Broad  Branch 
and  Brookeville  roads,  except  that  the  re- 
pairs to  macadamized  streets  and  sidewalks, 
crossings  and  gutters  shall  not  be  charged 
against  the  general  fund  of  the  village,  but 
shall  be  paid  out  of  the  moneys  coming  to 
the  hands  of  the  treasurer  of  the  said  Chevy 
Chase  Improvement  Association;  provided, 
further,  that  there  shall  be  paid  annually 
by  the  county  commissioners  of  Montgomery 
county  to  the  treasurer  of  the  said  Chevy 
Chase  Improvement  Afisociatlon,  on  or  before 
the  first  day  of  January,  1911,  and  on  or  be- 
fore the  first  day  of  January  in  each  and 
every  year  thereafter,  the  full  amount  of 
road  tax  levied  or  imposed  upon  the  assess- 
able real  estate  within  the  limits  of  Chevy 
Chase  lying  east  of  the  Broad  Branch  and 
Brookeville  roads,  as  .hereinbefore  set  forth." 

Section  h  provides  that  the  county  com- 
missioners for  the  county,  Instices  of  the 
peace,  sheriff,  constables,  and  all  the  county 
and  state  ofBcers  shall  exercise  their  respec- 
Qve  functions  in  said  village  except  as  qual- 
ified by  the  other  sections  of  the  act,  and 
that  the  county  commissioners  of  Montgom- 
ery county  shall  pay  annually  to  the  village 
of  Chevy  Chase  the  full  amount  of  road  tax- 
es levied  or  Imposed  upon  the  assessable 
property  within  the  corporate  limits  of  said 
village  except  so  much  as  is  required  by  sec- 
tion K  to  be  paid  to  the  treasurer  of  the 
Chevy  Chase   Improvement  Association. 

Section  M  provides  for  extending  the  limits 
of  the  village  so  as  to  bring  within  them  cer- 
tain designated  adjacent  lands  upon  applica- 
tion of  a  majority  in  area  of  the  owners  of 
said  lands. 

Section  2  of  the  act  provided  that  for  the 
purpose  of  determining  whether  sold  plan 
of  municipal  control  should  be  adopted  an 
election  as  provided  in  section  1  of  said'  Act 
should  be  lield  on  the  laAt  Monday  in  May, 
1910,  between  the  hours  of  6  and  9  o'clodt 
p.  m.  under  the  control  of  the  election  su- 
pervisors of  Montgomery  county,  and  that 
said  supervisors  should  report  the  result 
thereof  to  the  clerk  of  the  circuit  court  for 
Montgomery  county,  who  should  enter  the 
same  upon  the  records  of  his  office,  and  that 
thereupon  the  plan,  if  so  adopted  by  a  ma- 
jority of  said  voters,  should  become  operative 
and  in  force.  .  The  required  election  was 
held  as  provided,  and  the  plan  of  municipal 
control  was  adopted,  60  votes  being  cast  for, 
and  58  against  its  adoption,  and  the  result  of 
said  election  was  duly  reported  to  the  clerk 
of  the  circuit  coprt  for  Montgomery  county, 
and  was  by  him  dnly  entered,  on  the  records 


thereof.  The  bill  refers  to  another  act  of 
the  General  Assembly  of  Maryland  approved 
on  the  same  day,  April  8,  1910,  being  No. 
383,  and  entitled  "An  act  providing  for  spe- 
cial levy  In  Chevy  Chase,  Md.,"  but,  in  the 
view  taken  by  the  circuit  court.  It  became 
unnecessary  that  it  should  consider  that  act. 
and,  as  we  concur  In  the  view  of  the  circuit 
court,  we  shall  not  allude  further  to  that  act. 

The  appellee  in  her  bill  urged  numerous 
objections  to  the  validity  of  the  municipal 
plan  act,  but  of  these  the  two  principal  were 
(1)  that  it  embraces  a  subject  distinct  from 
that  described  in  its  title;  and  (2)  that  it  ex- 
empts entirely  from  municipal  taxation  as- 
sessable property  in  one  of  the  territorial  di- 
visions of  said  village,  In  violation  of  article 
15  of  the  BUl  of  Rights,  which  requires  that 
eivery  person  shall  "contribute  his  proportion 
of  public  taxes  for  the  support  of  the  gov- 
ernment according  to  his  actual  worth  in  real 
and  personal  property."  The  defendants  Sled 
a  lengthy  answer,  replying  to  each  paragraph 
of  the  bill,  but  no  questions  of  fact  are  rais- 
ed thereby,  and  the  answer  really  has  the 
eSect  of  a  demurrer.  Taking  up  first  the  ti- 
tle of  the  act.  It  Is  embraced  in  Just  13  words, 
"An  act  to  Incorporate  the  village  of  Chevy 
Chase,  in   Montgomery   county,  Maryland." 

[1,  i]  It  has  long  been  settled  that  the  title 
of  an  act  need  not  give  an  abstract  of  Its 
contents;  and  that  if  all  the  sections  of  the 
taw,  however  numerous,  refer  to,  and  are 
germane  to,  the  same  subject  -which  is  de- 
scribed in  the  title,  it  will  be  considered  as 
embracing  but  a  single  subject,  and  as  sat- 
isfying the  requirements  of  the  Constitution 
in  this  respect.  The  title  of  this  act  there- 
fore Is  ample  to  include  all  the  provisions 
that  relate  to  the  organization  of  the  cor- 
porate body,  and  to  the  administration  of  its 
affairs  according  to  the  ordinary  course  of 
conduct  in  municipal  corporations.  But  sec- 
tion K,,  which  we  have  fully  transcribed  here- 
in, contains  provisions  which,  so  far  as  we 
are  informed,  have  never  been  embraced  in 
any  municipal  charter  in  this  state,  and 
which  are  not  only  not  germane  to  the  object 
and  purposes  of  an  ordinary  municipal  char- 
ter, but  are  alien  and  repugnant  to  the  prin- 
ciples which  have  heretofore  governed  the 
administration  of  municipalities  in  this  state. 
I'hese  provisions  are  so  clearly  stated  and  so 
forcibly  condemned  as  Incongruous  and  vio- 
lative of  section  29  of  article  3  of  the  Consti- 
tution of  Maryland  in  the  opinion  of  the  cir- 
cuit court  that  we  adopt  their  language  here. 
The  court  said:  "Under  that  title  there  are 
enactments  In  section  K,  providing  for  spe- 
cial levies  by  the  counly  commissioners  of 
Montgomery  county,  npon  applloatlon  of  a 
certain  numl>er  of  residents  of  a  defined  area 
In  the  village,  the  payment  of  the  proceeds 
to  an  association  independent  of  the  muni- 
cipal trustees,  and  the  further  paymoit  to 
the  association  of  the  road  tax  realized  by 
the  county  from  the  area  in  question.  It  is 
perfectly  clear  that  thc^  provlslona  are  not 
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etntniced  within  the  descriptloii  of  the  sab- 
Ject  of  the  act  contained  in  its  title.  The 
atatement  of  Its  purpose  as  being  merely  to 
'incorporate  the  Tillage  of  Ohevy  Chase'  can- 
not by  any  construction  be  held  sufficient  to 
Include  legislation  which  contemplates  action 
by  entirely  separate  agencies,  and  which 
might  have  been  efCectnally  enacted  without 
the  incorporation  of  the  municipality.  It 
certainly  requires  no  argument  to  demon- 
strate the,  proposition  that  the  levying  and 
appropriation  of  taxes  by  the  county  com- 
missioners In  the  manner  indicated  is  a  dif- 
ferent subject  from  the  incorporation  of  a 
Tillage.  The  act  under  consideration  mani- 
festly undertakes  to  legislate  upon  two 
wholly  distinct  subjects  under  a  title  by 
which  only  one  of  those  subjects  is  described. 
Even  If  the  title  had  fully  indicated  both  of 
the  matters  proposed  to  be  covered  by  the 
act,  the  situation  would  not  have  been  im- 
proved, because  this  would  nevertheless  have 
been  in  obvious  violation  of  section  29  of  ar- 
ticle 8  of  the  state  Constitution,  which  pro- 
Tides  that  'every  law  enacted  by  the  General 
Assembly  shall  embrace  but  one  subject,  and 
that  shall  be  described  by  its  tltlfe.'  This 
constitutional  provision  has  been  frequently 
construed,  and  there'  can  be  no  difficulty  in 
its  application  to  the  statute  here  involved. 
The  purpose  of  the  requirement  we  have 
quoted  from  the  Constitution  has  been  re- 
peatedly defined.  It  is  Intended  to  accom' 
plish  two  objects:  "The  first  is  to  prevent 
the  eomblnatlon  in  one  act  of  several  distinct 
and  incongruous  subjects;  and  the  second  Is 
that  the  Legislature  and  the  people  of  the 
State  may  be  ftilrly  advised  of  the  real  na- 
ture of  pending  legislation.'  Nutwell  v.  Anne 
Arundel  County,  110  Md.  667  [73  Atl.  710] ; 
Kafka  v.  Wilkinson,  99  Md.  288  [ST  Atl. 
3171;  State  v.  Noitte,  70  Md.  91  [16  Atl.  445] ; 
County  Corn'ra  v,  Schdol  Com'rs  "Worcester 
County,  113  Md.  805,  7?  Atl.  606.  In  the  pres- 
ent case  we  have  a  atatnte  which  is  at  vari- 
ance with  the  constitutional  design  in  both 
of  its  aspects.  The  act  not  only  embraces 
more  than  one  subject,  but,  even  if  they 
could  both  be  validly  Included,  thiy  could  not 
t)e  held  to  be  sufficiently  described  in  the  ti- 
tle. This  view  is  supported  in  principle  by 
numerous  decisioiis  of  the  Court  of  Appeals 
declaring  enactments  void  which  in  our  judg- 
ment constituted  no  more  serious  Infractions 
of  the  organic  law  than  the  one  now  being 
considered.  Nutwell  v.  Anne  Arundel  Coun- 
ty, supra;  Somerset  County  v.  Pocomoke 
Bridge  County,  109  Md.  1  [71  AO.  462]; 
Scharf  v.  Tasker,  73  Md.  378  [21  Atl.  66]; 
Christmas  T.  Warfield,  105  Md.  530  [86  AU. 
491];  Stlefel  v.  Md.  Institute,  61  Md.  144; 
State  V,  C.  &  P.  B.  R.  Co.,  105  Md.  478  [66 
Atl.  468];  Kafkti  t.  Wilkinson,  supra;  Whl^ 
man  v.  State,  80  Md.  410  [31  Ati.  325] ;  State 
r.  Schnltze -Co.,  83  Md.  58  [34  Atl.  243]; 
State  V.  Gferman  Savings  Bank,  103  Md.  196 
[63  Atl.  481] ;  Stdte  v.  Benzlnger,  83  Md.  481 
C35  Atl.  17SJ;   EiOmau  t.  Hltchens.  90  Md.  14 


[44  Ati.  1061,  46  Ii.S.  A.  898];  Steenken  r. 
State,  88  Md.  708  [42  Atl.  212]."  We  agree 
with  the  conclusion  of  the  circuit  court  for 
the  reasons  so  well  stated  above  that  the  pro- 
visions in  the  act  under  consideration  relating 
to  the  levying  of  taxes  by  the  county  commis- 
sioners of  Montgomery  county,  and  the  pay- 
ment of  the  proceeds  to  the  Improvement  as- 
sociation, are  Invalid. 

This  brings  us  to  the  second  objection  to 
the  act,  viz.,  that  it  violates  article  15  of  the 
Bill  of  Rights.  It  was  decided  in  Daly  v. 
Morgan,  69  Md.  460,  16  Atl.  287,  1  L.  R.  A. 
757,  that  as  a  city  Is  but  the  creature  of  the 
Legislature,  from  which  its  power  of  taxa- 
tion and  all  other  powers  are  derived,  "that 
the  same  power  which  authorizes  the  Legis- 
lature to  make  one  taxing  district  of  an  en- 
tire city  equally  authorizes  It  to  make  two 
or  more  taxing  districts,  if  in  its  Judgment 
the  public  interests  require  it,  •  •  •  and 
that  the  principle  of  equality  is  fully  gratified 
by  making  local  taxation  equal  and  uniform  as 
to  all  property  within  the  limits  of  the  tax- 
ing district" ;  and  hence  Acts  1888,  c,  98,  § 
19,  which  prescribed  a  lower  rate  of  taxation 
for  city  purposes  In  the  districts  to  be 
annexed  to  the  city  of  Baltimore  than  in  Its 
then  existing  limits  until  the  year  1900  was 
held  Hot  to  be  in  conflict  with  article  15  of  the 
Bill  of  Rights.  Counsel  for  the  appellants 
contend  that  the  ease  of  Daly  v.  Morgan  Is 
conclusive  of  this  case  in  their  favor,  but  we 
cannot  agree  with  that  contention.  Indeed, 
we  draw  from  it  the  opposite  conclusion.  It 
sustained  the  power  and  right  of  the  Legis- 
lature to  create  two  or  more  taxing  districts 
In  the  same  city,  with  different  rates  of  tax- 
ation for  municipal  purp<)Bes;  but  the  act 
which  was  there  sustained  positively  sub- 
jected the  annexed  districts  to  a  fixed  rate  of 
taxation  to  be  assessed,  levied,  and  collected 
by  the  instrumentalities  Of  the  municipality, 
while  the  act  which  Is  now  before  us  with- 
holds from  the  village  of  Chevy  Chase  the 
power  to  levy  any  tar  whatever  upon  the 
property  east  of  the  designated  line,  and 
even  the  power  to  assess  the  same  for  taxa- 
tion, so  that  such  property  is  absolutely  ex- 
empted from  any  taxation  by  the  village  of 
Ohevy  Chase.  It  Is  true  that  section  K  re- 
quires the  county  commissioners  ,  of  Mont- 
gomery county  annually  to  make  a  special 
levy,  not  exceeding  40  cents  on  each  hundred 
dollars,  upon  the  property  in  the  excepted 
district,  but  only  provided  that  15  or  more 
resident  taxpayers  therein  shall  petition  for 
such  levy,  ahd"  shall  in  their  petition  fix  the 
rate  of  such  levy,  thus  leaving  it  to  their 
option  whether  they  should  be  taxed  at  all, 
and.  If  «o,  the  rate  of  taxation.  If  no  such 
petition  Is  preferred,  this  district  is  absolute- 
ly exempted  from  all  municipal  taxation 
whatever.  A  "taxing  district,"  ex  vl  termini, 
implies  a  district  which' Is  legally  subjected 
to  some  taxation,  and  which  cannpt,  either 
by  its  own  volition  or  lii  any  other 'way,  es- 
cape Che  ipayment  Of  some  legally  Imposed 
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,  tax.  To  call  the  excepted  district  In  this 
'  case  "a  taxing  district"  would  not  only  be  a 
misnomer,  but  a  palpable  abuse  of  terms. 
Tbe  question  we  are  now  considering  falls 
directly  within  the  reasoning  of  the  court  in 
Prince  Georges  Ck)unty  v.  Laurel,  70  Md.  443, 
17  Att.  388,  S  U  B.  A.  628.  Acts  1888,  c. 
244,  required  the  county  treasurer  to  pay  to 
the~  commissioners  of  the  town  <tf  Laurel  the 
amount  of  the  tax  levied  upon  real  property 
witliin  the  limits  of  that  town,  to  be  used  for 
the  maintenance  of  the  streets  and  roads  in 
its  limits.  Tbe  court  held  this  to  be  in  plain 
violation  of  article  15  of  tbe  Bill  of  Bights,  and 
said,  referring  to  the  act:  "It  takes  not  only 
tbe  road  tax,  but  all  tbe  taxes  levied  on  the 
real  estate  in  the  town  of  Laurel,  and  applies 
them  not  solely  to  the  roads,  as  was  done  by 
the  act  of  1888  (consideted  in  Prince  Georges 
Ckjunty  v.  Laurel,  Bl  Md.  461),  but  to  any 
other  desirable  improvement  in  the  town 
which  the  town  commissioners  might  decide 
proper.  •  •  •  It  takes  the  tax  levied  for 
the  maintenance  of  the  courts,  the  almshouse, 
the  Jail,  the  public  schools,'  for  building 
bridges,  and  all  other  expenses  incident  to 
the  county's  corporate  existence,  which  comes 
from  the  assessable  real  estate  within  the 
corporate  limits  of  Laurel,  and  applies  it  to 
the  maintenance  of  the  roads  in  Laurel  and 
such  other  improvements  as  the  commission- 
ers shall  deem  proper.  *  •  •  It  is-  too 
plain  for  argument  that  such  legislation  can- 
not be  sustained.  It  is  practically  exempt- 
ing the  owners  of  real  estate  in  Laurel  from 
contribution  pro  tanto  to  the  necessary  ex- 
penses of  the  county  govemmoit  If  it  be 
competent  to  take  the  taxes  levied  apon  the 
real  estate  in  tbe  town  for  such  purposes, 
all  taxes  levied  on  the  personal  property  in 
the  town  could  be  talteu  for  the  same  object, 
and  thus  tbe  cltiz^is  of  Laurel  would,  in 
fact,  be  relieved  from  contributing  a  far- 
thing to  the  support  of  the  county  govern- 
ment ;  and  tbe  whole  county  expenses  would 
be  thrown  on  those  who  live  in  tbe  rural  dis- 
tricts, and  the  rural  districts  would  be  in- 
directly supporting  a  corporation  which  gave 
them  no  protection  or  advantages."  The 
test  in  all  such  cases  is  not  what  is  being 
done  at  the  time,  but  what  might  be  done 
under  the  challenged  act.  It  does  not  appear 
from  the  record  what  is  the  comparative 
area,  population,  or  wealth  of  the  excepted 
district,  but,  Judging  from  the  plat  which 
Is  an  exhibit  in  the  case,  the  excepted  dis- 
trict embraces  about  one-third  of  tbe  whole 
area  of  tbe  village.  It  might  well  happen 
that  tliis  district  might  in  time  attract  to  it 
tite  majority  of  tbe  inhabitants  of  the  village, 
or  the  greater  part  of  the  taxable  property 
of  the  inhabitants  or  both,  and  in  such  case 
a  very  moderate  tax  upon  the  property  in 
that  district  would  be  ample  to  provide  for 
its  streets,  roads,  police  protection,  and  put>- 
lic  services,  to  which  purposes  such  tax  is  to 
be  applied  exclusively  through  the  agency  of 
the  improvemoit  association,  while  a  very 


oppressive  tax  might  be  required  apon  the 
property  in  the  rest  of  tbe  village  to  pro- 
vide for  the  primary  and  essential  needs  of 
tbe  municipal  government. 

[3]  We  have  no  hesitation  in  reaching  the 
conclusion  that  the  exemption  from  taxation 
of  this  excepted  district  is  in  violation  of 
tbe  Bill  of  Bights,  and  that  tlie  provisions  of 
section  K  for  levies  and  payments  by  tbe 
county  commissioners  are  invalid  under  sec- 
tion 29,  art  3,  Ck>nst 

[4]  It  only  remains  to  determine  the  effect 
of  the  elimination  of  these  features  of  the 
act  upon  the  body  of  tbe  act 

It  has  been  held  in  many  cases  in  this 
court,  In  accordance  with  the  decisions  else- 
where, that  an  entire  act  ought  not  to  be 
stricken  down  because  one  or  more  provi- 
sions are  void  unless  these  are  so  connected 
together  in  subject-matter,  meaning,  or  pur- 
pose that  it  cannot  be  presumed  the  Legisla- 
ture would  have  passed  the  one  without  the 
other.  In  Nutwell  t.  Anne  Arundel  Ck>anty, 
110  Md.  667,  73  AU.  710,  chapter  672  of  the 
acts  of  1908  provided  that  it  should  not  be 
lawful  to  use  upon  any  of  the  roads  in  the 
county  any  vehicle  except  ox  carts,  horse 
carts,  farm  wagons,  and  milk  wagons  with- 
out flrst  having  obtained  a  license  therefor; 
also  that  the  owners  of  vehicles  so  licensed 
should  be  exempt  from  any  other  tax  there- 
on. Tbe  title  of  tbe  act  was,  "An  act  to  re- 
quire all  owners  of  vehicles  using  public 
streets  and  roads  in  Anne  Arundel  county  to 
have  a  license  therefor."  The  court  held  the 
title  misleading  and  bad;  Judge  Burke  say- 
ing: "Under  a  title  to  require  all  owners  of 
vehicles  using  the  roads  and  streets  of  Anne 
Arundel  county  to  Iiave  a  license  therefor, 
there  is  contained  in  one  section  an  exemp- 
tion of  a  large  class  of  vehicles,  and  in  the 
other  an  exemption  from  all  other  taxation 
upon  the  vehicles  licensed.  There  is  not  the 
faintest  suggestion  in  the  title  of  the  act  to 
lead  any  one  to  suspect  that  such  exemptions 
were  or  might  be  Introduced  in  tlie  law.  In 
these  respects  the  title  is  not  only  too  nar- 
row, but  it  is  clearly  misleading.  Besides 
this,  one  of  the  provisions  of  the  act  that 
which  exempts  certain  property  from  taxa- 
tion, is  wholly  foreign  to  the  subject-matter 
described  in  the  title."  It  was  urged  tltat 
the  court  might  strike  down  this  exemption 
if  it  found  it  was  not  fairly  comprehended 
in  the  title  and  bold  the  balance  of  the  act 
valid,  but  the  court  said:  "The  tax  exemp- 
tion feature  of  this  act  is  one  of  its  essen- 
tial  parts,  and  was  no  doubt  bitended  to  se- 
cure its  passage.  It  is  inseparably  connected 
with  the  wh<de  scheme  of  the  act  It  is  so 
important  that  it  cannot  be  presumed  the 
act  would  have  passed  without  it  Under 
such  circumstances,  the  rule  suggested  by  the 
appellee  cannot  be  applied." 

If  it  stiould  be  applied  here,  it  can  scarce- 
ly be  doubted  that  there  would  be  a  total 
want  of  power  anywhere  to  tax  the  except- 
ed district  and,  even  if  it  could  i>e  held  that 
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the  invalidity  of  tiie  exemption  would  extend 
the  taxing  power  of  the  municipality  to  the 
exempted  district,  the  situation  would  not 
be  bettered,  because  it  would  be  impossible 
to  beUeve  upon  either  theory  that,  if  the  act 
had  been  presented  to  the  L^islatnre  with 
the  features  eliminated  which  we  hare  held 
inyalld,  it  would  have  been  passed  by  the 
I^eglBlature,  or,  if  passed  by  it,  that  the  vot- 
ers at  the  referendum  would  have  adopted 
It,  and  we  are  of  opinion,  therefore,  that  the 
whole  act  must  fall. 

It  follows  that  the  decree  appealed  from 
must  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


<11S  H«.  604) 

DB  GAT^BD  DE  BBASSAO,  Frine*  of 

B«am  and  Chalais,  v.  WINANS 

et  aL 

(Court  of  Appeals  of  Maryland.    April  S,  1911.) 

1.  Attaorvbkt  (g  224*)— jTiBiBOionoR— Aid- 
ing Attaohments. 

If  bonds  decreed  to  belong  to  a  debtor  in 
his  own  right  could  not  be  attached  becanse 
they  ircre  registered  in  the  names  of  others,  in 
absence  of  fraud  or  other  ground  of  equitable 
Jurisdiction,  a  court  of  equity  has  no  power  to 
chan^  the  registration  of  the  bonds  so  as  to 
snstain  the  attachment 

[Bd.  Note.— For  other  cases,  see  Attachment, 
ilent.  Dig.  U  76»-778;  Dec.  Dig.  |  22i.*] 

2.  ATTAcmrairr   (J  278*)— Hetobk   of  Pbop- 

XSTT  TO  DKFEKDANT. 

Where  attaclmenta  were  pending  in  the 
snpeilor  court  of  Baltimore  city  to  subject 
bonds  which  the  Court  of  Appeals  had  decreed 
to  belong  absolutely  to  petftioner,  the  circuit 
court  as  a  court  of  equity  properly  denied  a 
I)etition  to  hare  the  Iwnds  awarded  and  paid 
over  to  him;  since,  if  petitioner  owed  the  debt 
sought  to  be  enforced  by  the  attachment,  equity 
should  not  aid  him  in  placing  the  bMids  be- 
yond the  reach  of  creditors. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
dent.  Dig.  H  980-982 ;   DecTDig.  |  278.*] 

3.  Apfi:ai.  akd  EIbbob  (I  ll&S*)— DisposinoR 
— Mandate — Oomplianck. 

On  appeal  in  a  proceeding  to  construe  a 
trust  deed  and  will  executing  a  power  of  ap- 
pointment conferred  in  the  deed,  and  to  set 
aside  proceedings  in  the  orphans'  court  adjudi- 
cating the  ownership  of  certain  bonds  passing 
under  the  will,  the  Court  of  Appeals  decided 
-Qtat,  as  between  plaintilf  and  two  children  to 
whom  the  bonds  were  adjudicated  below,  plain- 
tiff was  entitled  to  them  and  entitled  to  have 
the  fund  in  which  they  were  invested  paid  over 
to  him  abaolately,  and  remanded  the  case  for 
the  trial  ooart  to  carry  ont  its  decree.  The 
bonds  were  sought  to  be  attached  by  plaintiffs 
creditors,  and,  on  remand,  the  circuit  court  ad- 
judged that  pending  the  attachment  cases  the 
bonds  would  not  be  ordered  to  be  delivered  to 
plaintiff,  but  should  remain  in  the  hands  <^  the 
xamisbee  until  further  order  without  prejudice. 
Held,  that  the  trial  court's  action  was  not  con- 
trary to  the  mandate  of  the  Court  of  Appeals. 

[Bd.  Note.— FW  other  cases,  sec  Appeal  and 
Bkrror,  Cent  Dig.  i  4668;   Dea  Dig.  f  1196.*] 


4.  ATTAomtENT  d  224*)— JtmnDionoN— An- 
CHXAJIT    JcBiSDicnoiT  —  AiDiiro    Attaoh- 

,  ICKNT. 

If  bonds  belonging  to  petitioner,  but  regis- 
tered in  the  name  of  his  children,  were  sal>- 
Ject  to  attaclunent  by  liis  creditois,  and  were 
attached  and  condemned  in  the  hands  of  the 
garnishees,  equity  would  have  jurisdiction  in  a 
proper  proceeding  to  have  the  registration  of 
the  t>onds  changed  so  as  to  make  Uie  judgment 
effective. 

[Bd.  Note.— For  other  eases,  see  Attachment, 
Cent  Dig.  U  769-778;  Dec.  Dig.  i  224.*] 

Appeal  from  Circuit  Court,  No.  2  of  Bal^ 
tlmore  City;  James  P.  Oorter,  Judge. 

Action  by  Louis  Elie  Joseph  Henry  d» 
Galard  de  Brassac  de  Beam,  Count  and 
Prince  of  Beam  and  C9ialais,  against  Rosa 
R.  Wlnans  and  others  for  the  constructioa 
of  a  trust  deed  and  will  and  to  have  pro* 
bate  proceedings  declared  void.  Ttora  an 
order  denying  plaintiff's  petition  to  have 
certain  bonds  paid  over  to  him,  he  appeals. 
Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOB^ 
PBARCE,  PATTISON,  and  UBNBR,  JJ. 

Maurice  Leon  and  Arthur  George  Brown, 
for  appellant  J.  Kemp  Bartlett,  for  ap- 
pellees. 

BOYD,  a  X  This  is  the  second  appeal 
talien  by  the  appellant  since  the  decision  of 
the  case  of  Prince  de  Beam  v.  Winans  re- 
ported In  111  Md.  434,  74  Ati.  626.  The  for- 
mer one  was  from  a  decree  passed  June  6, 
1910,  after  the  mandate  of  this  court  In  the 
case  in  111  Md.  434,  74  AU.  626,  and  in  the 
opinion  filed  by  Judge  Pearce,  which  was  pub- 
lished in  the  Daily  Record  of  Febraary  28 
and  Mardt  1, 1911,  and  is  reported  in  115  Md. 
— ,  80  Atl.  730,  the  controversy  between  the 
present  parties  Is  explained.  It  is  sufflcient 
to  say  that  Pierre  de  Beam  and  Francois 
de  Beam,  Odon  de  Beam,  and  Jean  Bai>- 
tlate  Chaumet,  claiming  to  be  creditors  of 
the  appellant,  sued  out  of  the  superior  court 
of  Baltimore  city  attaclunents  against  him, 
as  a  nonresident  of  tlUs  state,  by  which  they 
■edc  to  subject  the  bonds  which  we  deter- 
mined in  111  Md.,  74  AU.,  to  belong  to  the 
prince  to  those  attachments.  We  held  in 
the  case  in  111  Md.,  74  Atl.,  amongst  other 
things,  that  the  prince  was  "oititled  to  have 
the  two-thirds  of  the  trust  fund  which  were 
distributed  to  his  two  children  awarded  and 
paid  over  to  him  absolute  and  to  hold  the 
same  ]n  his  own  right";  and  we  passed 
a  decree  remanding  the  cause  to  the  end  that 
further  proceedings  might  be  bad  in  con- 
toemitf  with  the  opiniom  then  filed.  The 
trust  fund  spoken  of  had  been  invested  In 
bonds  wliidi  were  registered  in  the  names 
of  the  two  children  of  the  app^ant,  to 
whom  they  had  been  erroneously  distributed 
in  the  orphans'  court  of  Baltimore  city. 
After  the  mandate  of  this  court  liad  been 
received  in  circuit  court  No.  2  of  Baltimore 
city,  the  attaching  creditors  filed  petitions 
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pr^ytag  that  no  order  or  decree  be  made  by 
that  court,  "directing  or  iwrmlttlng  the  de- 
livery of  the  said  bonds  to  the  said  Prince 
Henry  de  Beam,  or  the  removal  of  said 
bonds  out  of  the  Jurisdiction  of  this  court, 
until  the  trial  and  final  determination  of 
the  said  attachment  salts."  In  the  decree 
of  that  court  of  June  6,  1910,  reference  was 
made  to  the  attachments  having  been  laid  In 
the  hands  of  the  American  Bonding  Com- 
pany, Alexander  Brown  &  Sons,  and  the 
Safe  Deposit  &  Trust  Company  of  Baltimore, 
which  were  still  pending  in  the  superior 
court  of  Baltimore  city,  and  it  was  declared 
that  "this  court  Will  not  ponding  the  de- 
termination of  said'  attachment  cases  order 
the  delivery  of  any  of  the  said  bonds  to  the 
plaintifF;  but  all  of  said  bonds  shall  re- 
main as  and  where  they  now  are  until  the 
further  order  of  this  court,  this  action  of 
this  court  to  be  without  prejudice  to  the 
rights  of  said  attaching  creditors,  or  of  the 
plaintiff  in  tliis  case." 

It  was  contended  in  the  appeal  from  that 
decree  tliat  it  was  contr^y  to  the  mandate 
of  this  court,  and  that  th^  court  of  equity 
should  not  have  permitted  the  attaching 
creditors  to  intervwie,  or  in  any  way  inter- 
fere with  the  immediate  delivery  of  the 
bonds  of  the  plaintiff,  which,  according  to 
bis  construction,  the  mandate  of  this  court 
directed.  We,  however,  declined  to  adopt 
that  contention  for  reasons  which  are.  fully 
and  forcibly  stated  in  the  opinion  delivered 
by  Judge  Pearce,  which  need. not  now  be  re- 
peated. On  October  21,  1010,  the  appellant 
filed  a.  petition  referring  to  the  decree  of 
June  6;  1910,  and  to  portions  of  the  opinion 
of  this  court  in  111  Md.  434,  74  AtL  626,  al- 
leging that  the  superior  court  bad  on  October 
14,  1910,  determined  that  the  bonds  were 
not  subject  to  attachment,  and  .had  dis- 
charged them,  and  relieved  them  from  the 
operation  of  the  writs  of  attachment,  and 
praying  that  "an  order  be  made  in  aooord- 
ance  with  the  leave  granted  in  the  decree, 
giving  full  ^ect  to  the  mandate  of  the 
Court  of  Appeals  herein,  restoring  to  your 
petitioner  the  aforesaid  property,  and  caus: 
ing  the  same  to  be  awarded  and  paid  over 
to  him  absolutely,  that  he  may  hold  the 
same  in  Ms  own  right  as  decreed  by  the 
Court  of  Appeals^'.'  Tlie  leave  granted  in 
tin  decree  refei-r^  to  ia  "that  the  plaintiff 
iiave  leave  to  apply  at  the  foot  of  this  de- 
cree for  such  fortiier  order.  Judgment,  or 
decree  as  may  be  needed  to  give  full  effect 
to  the  mandate  of  the  Court  of  Appeals 
herein." 

The  attaching  creditors  filed  an  answer 
and  a  cross-petition,  in  wliich  they  alleged 
that  the  appellant  had  filed  in  the  Court  bf 
Appeals  a  petition  praying  that  the  lower 
coort  should  be  directed  to  forthwith  sign 
an  order  turning  over  to  him  or  his  -solici- 
tor and  attorney  in^'fact  the  bonds  veferred 
to,  bot  that  said  petition  was  dismissed  by 
tUa  C6wit,  aiid  that  he  thell  took  an'apx>ea'l 


to  this  court  from  the  decree  of  .June  Oth. 
They  also  alleged  that  the  attachments  were 
stiil  pending.  A  demurrer  to  the  cross- 
petition  was  sustained,  and  hence  It  will 
be  unnecessary  to  discuss  that  at  length,  fur- 
ther than  to  say  that  the  learned  Judge  who 
sustained  the  demurrer,  but  also  dismissed 
the  petition  of  tlie  api)ellant,  filed  an  opin- 
ion in  which,  as  well  as  In  the  orders  pass- 
ed by  him,  he  gave  the  reasons  which  in- 
duced him  to  adopt  the  course  pursued  by 
him.  As  to  the  demurrer  he  took  the  posi- 
tion that  if  the  effect  of  the  decision  of 
this  court  in  111  Md.  434,  74  Atl.  626,  was 
to  make  the  bonds  subject  to  attachm«it, 
there  was  no  occasion  for  a  court  of  equity 
granting  the  relief  sought  in  the  cross-peti- 
tion, and  If,  on  the  other  Iiand,  they  were 
not  in  such  condition  as  to  be  subject  to 
attachment,  and  in  order  to  make  them  so 
it  was  necessary  for  a  court  of  equity  to 
change  or  modify  them,  then  In  his  opinion 
that  court  had  no  power  to  change  the  form 
of  property,  so  as  'to  make  It  subject  to  at- 
tachment, when  It  is  not  subject  to  attach- 
ment in  its  present  form,  and  riionld  not  aid 
the  statutory  remedy  of  attachmeait  by  alter- 
ing the  form  of  property. 

[1]  In  the  cross-petition  the  attaching 
creditors  had  asked  the  court  to  pass  an 
order  declaring  the  distribution  and  regis- 
tration of  the  bonds  in  the  names  of  the  in- 
fant children  to  be  illegal,  Invalid,  and  of 
no  effect;  that  the  bonds  be  brought  into 
that  court  by  the  American  Bonding  Com- 
pany and  Alexander  Brown  &  Sons,  but  that 
they  should  not  be.  taken  from  the  custody 
of  the  said  American  Bonding  Company  and 
Alexander  Brown  &  Sons  pending  the  deter- 
mination of  the  attachment  suite;  and  that 
when  they  were  brought  into  th^t  court  that 
the  clerk  make  upon  each  of  them  an  in- 
dorsement ad  follows:  "Registration  In  name 
of  Henry  Boss  Joseph  Gaston  de  Galard  de 
Beam  or  Beatrice  Neva  Marie  CecUe  de 
Galard  de  Beam,  a^  the  case  may  be,  is 
hereby  cancelled .  b^  order  of  the  circuit 
court  No.  2  of  Baltimore  city,  bearing  date 

the day  of — ,  1910,  in  tlie  cause 

of  De  Beam  vs.  Wlnane  et  aL" 

The  cross-petition '  clearly  showed  tliat  the 
object  of  the  petitioners  in  having  such  an 
order  passed  was  to  enable  them  to  reach 
the  bonds  by  the  attachments,  or  at  least 
to  remove  what  was  supposed  to  be  an  o^ 
stacle  in  their  t^ay  of  so  readilng  them. 
The  only  possible  standing  they  have  in  the 
court  of  equity  is  as  Interveners  for  the 
benefit  of  tiielr  attachments,  as  they  have 
no  interest  in  the  bonds  exciting  as  they 
claim  to  have  as  attaching  creditors.  Un* 
der  such  circumstances,  we  think  the  court 
was  right  in  refusing  to  take  the  action 
prayed  for  in  that  cross-petition  merely  for 
the  purpose  of  aiding  the  attachments.  The 
cases  of  Harper  v.  Clayton,  84  Md.  346,  3S 
Atl.  1083,  35  U  R.  A.  211,  57  Am.  St  RtqJ. 
40T,  and  Frederick  County  Bank  t.  Shafer. 
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S7  MO.  Mi  m  AQ.  820,  together  with  Jndge 
Pearce'B.  opinion  In  the'  other  case,  suffl- 
dentiy  show  the  position  this  conrt  has 
taken  on  sach  questions  to  avoid  the  neces- 
8U7  of  citing  others.  As  was  said  'In  Harper 
T.  Clayton:  "A  court  of  «qalty,  however 
broad  and  far-reaching  Its  powers  are,  can- 
not create  new  rights,  not  before  existing 
at  law,  and  then  take  Jurisdiction  to  pass 
open  and  enforce  them  because  the  law  af- 
fords no  remedy."  In  other  words,  if  these 
bonds  could  not  be  reached  by  the  attach- 
ments by  reason  of  the  fact  that  they  were 
registered  in  the  names  of  the  children,  then. 
In  the  absence  of  fraud  or  some  ground  of 
equity  jurisdiction,  a  court  of  equity  has  no 
power  to  change  or  strike  out  the  registra- 
tion of  them,  at  the  Instance  of  the  attach- 
ing creditors,  simply  for  the  purpose  of 
making  them  subject  to  attachment;  and. 
If  they  are  already  subject  to  attachment, 
then,  as  Judge  Gorter  well  said,  there  Is 
no  occasion  for  such  relief.  We  do  not  In- 
tmd  to  express  an  opinion  as  to  whether 
they  are  liable  to  attaehmait,  as  we  under- 
stand cases  InTolvlng  tbat  question  lire  now 
In  this  conrt,  to  be  heard  at  the  April  term, 
and  benoe  it  Is  ptroper  to  wait  nntll  counsel 
are  heard,  and  that  question  is  property  con- 
sidered by  ns,  before  intimating  any  opinion 
on  the  subject 

[2]  But  the  order  Appealed  from,  which  is 
the  one  dismissing  the  petition  of  October 
21, 1910,  presents  a  different  question.  That 
order  recites  ihe  portion  of  the  decree  of 
June  6th,  which  declared  that  tbe  bonds  will 
not  be  dellrered  to  the  plaintiff  pending  the 
determination  of  the  attachment  cases,  re- 
fers to  the  fact  that  appeals  had  been  taken 
to  this  court  from  the  orders  of  the  superior 
court,  "and  that,  therefore,  the  said  attach- 
ment cases  are  not  yet  finally  determined  as 
contemplated  in  the  decree  herein."  The  or- 
der dismissing  tbe  petition  of  Octobfer  21, 
1910,  was  passed  "without  prejudice  to  any 
other  petition,  suit,  .action  or  proceeding" 
which  the  appellant  might  thereafter  bring 
or  Institute  in  relation  to  any  of  the  matters 
referred  to  In  his  petition.  To  refuse  the 
alDrmatlvfe  relief  asked  for  in  the  cross-peti- 
tion, in  order  that  the  attaching  creditors 
might  get  the  bonds  In  shape  to  be  attached, 
was  a  very  different  thing  from  refusing  to 
act'  on  behalf  of  the  appellatat,  so  as  to  ena- 
ble him  to  take  possession  of  the  bonds, 
which  the  attachments  had  been  Issued  to 
reach.  If  the  appellant  owes  the  debts,  and 
these  bonds  can  by  the  process  of  attachment 
be  subjected  to  the  payment  of  those  debts, 
there .  is  no  reason  why  a  court  of  equity 
should  aid  him  In  getting  the  bonds  beyond 
the  reach  of  the  creditors,  but,  on  the  con- 
trary, A  courl;  of  conscience  should  not  lead 
its  aid  to  such  results. 

[3]  A  great  deal  has  been  said  about  the 
decree  of  the  lower  court  being  contrary  to 
the  mandate  of  this  court,  and,  although  we 
41apo8ed  ot.tiMt  qncBtlon  In  the  othsr  ap- 
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peal,  it  wUl  not  be  ont  of  place  to  rq;>eat 
that  In  our  Judgment  there  was  no  such  con- 
flict. In  111  Md.i  we  were  primarily  deter- 
mining, as  between  the  appellant  and  the 
two  chlldrrai,  whether  he  or  they  were  enti- 
tled to  the  trust  fund,  which  was  Invested 
In  these  bonds.  We  held  that  he  waa,  and. 
In  passing  on  the  question,  simply  stated 
what  necessarily  followed  as  a  result  of  our 
decision — that  he  was  entitled  to  have  the 
fund  awarded  and  paid  over  to  him  absolute- 
ly, although  we  left  it  to  the  lower  court  to 
carry  that  out  by  Its  decree.  We  were  not 
determining  rights  between  him  and  these  at- 
taching creditors,  but  simply  between  him 
and  the  children.  If,  whUe  the  first  case  was 
pending  in  this  court,  he  had  settled  the 
claims  of  these  creditors  by  selling  and  as- 
signing to  them  some  of  the  bonds,  can  it  be 
Buppesed  that  anything  we  said  in  the  opin- 
ion in  111  Md.t  would  have  required  the  cir- 
cult  court  to  torn  over  to  him  the  bonds  so 
sold,  instead  of  to  the  creditors  who  had  pur^ 
chased  them,  upon  the  latter  satisfying  the 
court  that  they  had  so  purchased  themi 
Surely  not,  and  what  is  the  difference,  bo  tax 
as  the  question  of  conflict  between  the  decree 
and  the  mandate  is  concerned,  between  that 
and  the  conrt  doing  what  It  did,  when  its  at- 
tention was  called  to  the  attachments?  It 
was  not  only  the  right,  but  the  duty,  of  the 
lower  court  not  to  pass  an  order  or  a  decree 
that  the  bonds  should  be  delivered  to  the  ap- 
pellant while  the  attachments  were  pending. 
It  had  no  Jurisdiction  to  determine  whether 
the  attachments  could  bind  these  bonds  un- 
der the  proceedings  then  pending  In.  the  su- 
perior court  .  If  it  could  have  done  so,  the 
Judge  sitting  in  the  circuit  court  might  have 
been  of  the  opinion  that  th^  were  not  liable 
to  attachment  and  the  one  sitting  In  the  su- 
perior court  might  have  held  that  they  were. 
.  Not  only  the  attaching  creditors,  but  the 
garnishees,  bad  rights  which  the  circuit  court 
was  required  to  recognize  and  respect  This 
court  bad  determined  that  the  bonds  belong- 
ed to  the  appellant,  and,  that  being  so,  if 
the  attaching  creditors  proved  that  he  was 
Indebted  to  them  and  showed  they  were  enti- 
tled to  issue  the  attachments,  the  only  ques- 
tion left  open  was  whether  the  bonds  could 
be  reached  by  them.  The  garnishees  could 
not  be  required  to  assume  the  responsibility 
of  determining  that  question  for  themselves, 
and,  beyond  that,  the  garnishees  apparently 
were  no  longer  in  the  circuit  court  On  the 
petition  of  the  appellant  and  the  attaching 
creditors,  filed  on  February  4,  1910,  they  had 
been  made  parties,  but  on  the  application  of 
the  appellant  that  petition  was  subsequently 
dismissed.  It  is  true  that  after  the  cross-pe- 
tition was  filed  by  the  attaching  creditors  the 
court  passed  an  order  for  the  appellant,  the 
American  Bonding  Company,  and  Alexan- 
der Brown  Sc  Sons  to  show  cause  why  the 
bonds -should  not  be  brought  into  court  for 
the  purpose  of  having  the  indorsements  or 
registration  written -therein  canceled  by  to- 
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dorsementB  to  be  made  by  the  derk  of  the 
court,  but,  as  we  have  seen,  that  cross-peti- 
tion was  dismissed,  and,  moreover,  when  the 
petition  of  October  21,  1910,  was  filed  by  the 
appellant,  the  cross-petition  had  not  even  been 
filed.  It  would,  therefore,  have  placed  the 
garnishees  In  a  very  peculiar  position  If  the 
petition  of  October  2lBt  had  been  granted, 
notwithstanding  the  fact  that  they  were  still 
garnishees,  although  apparently  not  parties 
to  the  equity  suit  We  say  "apparently,"  as, 
owing  to  the  numerous  papers  which  have 
been  filed,  we  may  not  have  had  our  atten- 
tion directed  to  something  which  would 
show  that  they  were  still  in  the  equity  court. 
Tlie  record  In  the  former  case  shows  the 
terms  on  which  the  bonds  were  held.  The 
American  Bonding  Company  was  on  the  bond 
of  the  appellant  as  guardian,  and  It  was 
agreed  that  he  should  deposit  In  a  box  In 
the  vault  of  the  Safe  Deposit  ft  Trust  Com- 
pany of  Baltimore  these  bonds,  registered  In 
the  names  of  the  Infants,  which  he  said  In 
the  letter  to  Alexander  Brown  ft  Sons  "we 
have  agreed  that  neither  Is  to  remove  with- 
out the  written  consent  of  the  other."  It 
was  further  agreed,  as  shown  by  that  letter, 
which  was  approved  by  the  bonding  com- 
pany, that  the  box  was  to  be  opened  only  in 
the  joint  presence  of  an  oflJcer  of  the  bond- 
ing company  and  a  member  of  the  firm  of 
Alexander  Brown  &  Sons.  After  saying  that 
Alexander  Brown  ft  Sons  were  to  cut  the 
coupons  from  the  bonds,  retain  a  commission 
and  pay  the  premium  to  the  bonding  com- 
pany, and  the  balance  was  to  be  made  sub- 
ject to  his  check  as  guardian,  the  letter  says: 
"Tour  responsibility  Is  to  be  limited  to  the 
dipping  of  conpons  and  crediting  the  same, 
and  you  are  to  be  In  no  numner  responsible 
for  the  custody  of  the  bonds  or  for  any  oth- 
er matter  connected  with  or  in  any  way 
growing  out  of  the  above  arrangement  It 
Is  understood  also  that  you  shall  have  the 
right  to  terminate  your  employment  In  this 
matter  at  any  time  ui>on  reasonable  notice 
to  myself  and  the  American  Bonding  Com- 
pany." 

[4]  It  Is  true  the  bonds  were  registered, 
but  if  In  the  attachment  cases  It  be  held  that 
they  can  be  made  subject  to  the  operation  of 
the  attachments,  and  are  condemned  In  the 
hands  of  the  garnishees,  or  any  of  them,  then 
undoubtedly  a  court  of  equity  would  be  au- 
thorized by  proper  proceedings  to  have  them 
transferred  In  such  way  as  would  make  the 
judgments  effective.  There  Is  no  longer  any 
doubt  about  their  belonging  to  the  appellant 
and,  If  they  can  be  condemned,  what  we  have 
said  about  a  court  of  equity  not  giving  Its 
aid  would  not  apply.  If  It  becodies  necessary 
to  have  Its  aid  In  enforcing  judgments,  if 
such  be  obtained.  As  the  bonds  are  appar- 
ently worth  at  par  $186,000,  and  the  atUch- 
ments.  If  sustained,  are  only  for  something 
like  $50,000,  we  do  not  understand  why  some 


arrangement  could  not  be  made  by  which  all 
except  sufficient  to  meet  the  attachments 
could  be  turned  over  at  once  to  the  appel- 
lant but  so  far  as  the  record  discloses,  the 
appellant  has  not  asked  for  that  but  has 
demanded  all  of  them,  whldi,  nntU  the  at- 
tachment cases  are  disposed  of,  we  are  of  the 
opinion  the  circuit  court  cannot  properly  do. 

We  have  not  deemed  It  necessary  to  dis- 
cuss the  effect  of  dismissing  the  petition 
without  prejudice,  etc.,  or  other  questions, 
but  for  the  reasons  given  the  order  appealed 
from  will  be  affirmed. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


tut  UA.  tn) 
HBAI/T  V.  STATE. 

(Court  of  Appeals  of  Maryland.    March  2,  19U. 
Supplemental  Opinion,  April  5,  1911.) 

1.  ESLECTIONS    (i    332*)  —  COBBUPT     PBACnCES 

Act— ViOLATioK. 

Where  accused,  a  subtreasurer  of  a  po- 
litical committee,  did  not  withhold  for  im- 
proper purposes  the  names  of  penona  to  whom 
he  had  disDursed  moneys,  but  merely  followed 
a  practice  in  doine  so  which  was  supposed  to 
be'  authorized  by  the  corrupt  practices  act,  the 
court  properly  imposed  a  merely  nominal  fine 
upon  his  conviction  for  violating  the  act  in 
withholding  the  names. 

[Ed.    Note.— For   other  cases,   see   Electiona, 
Cent  Dig.  t  889;   Dec.  Dig.  i  832.*1 

2.  STATDTTS    (I    241*>— ConSTBDOTIOR— Pkhal 

Statdtvs. 

The  rule  requiring  a  strict  construction  of 
penal  statutes  merely  means  that  the  punish- 
ment imposed  will  not  be  extended  to  cases  not 
plainly  within  the  language  of  the  statute,  nor 
will  cases  plainly  within  its  language  be  ex- 
cluded by  a  strained  construction. 

[Bd.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  If  822,  823;  Dec.  Dig.  i  241.»] 

3.  StATUTKS  (I  214*)— CONSTBCCnON— IrKQIS- 
LATIVE  IWTKKT— EJXTBINSIO  COKSIOKRA- 
TIONS. 

If  the  meaning  of  a  statute  is  unambigu- 
ous, the  LegiBlature'  must  be  held  to  intend 
what  is  plainly  expressed  therein,  though,  if  its 
meaning  be  doubtful,  it  may  l>e  necessary  to 
lo<ri[  beyond  the  express  language  to  determine 
the  legislative  intent 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  8  290;   Dec.  Dig.  {  214.*] 

4.  Elections  (J  317*)  —  CoBBorr  PRACTicnes 
Act — Repobt  of  Subtbeasureb — Contents 
— Persons  Receiving  MoNEr. 

Corrupt  Practices  Act  (Acts  1908,  c.  122) 
{  182,  provides  that  a  treasurer  of  a  political 
committee  shall  include  all  persons  appointed 
by  any  political  committee  to  receive  and  dis- 
burse moneys.  Section  163  requires  every  po- 
litical committee  to  appoint  a  treasurer,  and 
makes  it  unlawful  to  disburse  money  unless  he 
is  appointed,  and  makes  it  unlawful  to  disburse 
money  not  passing  through  liis  hands,  provided 
a  treasurer  may  appoint  one  snbtreasurer  for 
each  precinct,  who  may  expend  money  given 
him  by  the  treasurer  for  lawful  purposes,  and 
shall  make  a  written  report  to  the  treasurer, 
stating  for  what  purpose  the  money  was  ex- 
pended, and  "to  whom  paid."  Section  167  re- 
quires every  treasurer  to  file  an  account  with 
the  clerk  of  the  drcuit  court  which  shall  in- 
clude the  names  of  the  persons  from  whom  any 
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money  was  recelTed,  any  valuable  thing  given 
or  promised,  "the  name  of  the  ^rson  to  whom 
Eucn  expenditure,  gift  or  promise  was  made," 
and  the  purpose  of  the  expenditure,  and  to  Iceen 
accounts  of  all  moneys  received  and  expended, 
stating  the  "person  from  whom  received  or 
promised  or  to  whom  paid  or  promised."  Held, 
that  a  subtreasurer  of  a  political  committee 
must  show  in  his  report  to  the  treasurer  ap- 
pointing him  the  names  of  persons  to  whom  he 
has  paid  out  money ;  it  not  being  sufficient  for 
his  report  to  state  that  he  paid  it  to  "chal- 
lengers," "watchers,"  etc. 

[Eid.  Note.— For  other  cases,  see  Elections, 
Gent  Dig.  S  344 ;    Dec.  Dig.  {  317.*] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  Henry  Duffy,  Judge. 

Martin  F.  Healy  was  convicted  of  violat- 
ing the  corrupt  practlcea  act,  and  he  a]>- 
peals.    Affirmed. 

Argued  before  BOID,  O.  J.,  and  BRISCOE, 
PBARCB,  BURKB,  PATTISON,  and  URN- 
BR)  Jj* 

Wm.  F.  Campbell,  for  appellant  Charles 
Morris  Howard  and  Isaac  Lobe  Straus^  Atty. 
Gen.,  for.  the  State. 

PER  CURIAM.  The  question  presented 
by  this  record  Is  whether  under  chapter  122, 
Acts  1908,  known  as  the  "Corrupt  Practices 
Act,"  a  subtreasurer  is  required  to  report 
to  the  treasurer  who  appointed  him  the 
names  of  the  persons  to  whom  he  paid  mon- 
ey. By  section  163  be  is  required  to  make  a 
report  In  writing  under  oath  to  the  treas- 
urer appointing  him,  "stating  in  detail  the 
amount  of  money  placed  in  his  bands  by  the 
said  treasurer  and  for  what  purposes  the 
said  money  was  exx)ended  by  him  and  to 
whom  paid."  In  the  Judgment  of  this  court 
a  proper  interpretation  of  that  section-^ 
especially  when  taken  in  connection  with 
other  provisions  of  that  act — requires  the 
subtreasurer  to  report  the  names  of  the  per- 
sons to  whom  the  money  was  paid.  The 
Judgment  will  therefore  be  affirmed,  and  an 
opinion  will  hereafter  be  filed,  stating  more 
fully  the  reasons  for  the  conclusion  reached. 

[1]  As  we  understand  it  to  be  conceded 
by  the  state  that  tlie  traverser  simply  fol- 
lowed the  practice  which  was  supposed  to 
be  authorized  by  the  law,  and  did  not  with- 
hold the  names  for  any  improper  purposes, 
the  court  is  also  of  -the  opinion  that  the 
lower  court  properly  imposed  a  merely  nom- 
inal flue. 

Judgment  affirmed,  the  appellant  to  pay 
tlie  costs  in  this  court 

Supplemental  Opinion. 

BURKE,  J.  Martin  F.  Healy,  the  appel- 
lant, was  appointed  subtreasurer  for  certain 
precincts  of  the  Fifth  ward  of  Baltimore 
city  by  John  T.  Dally,  the  treasurer  of  the 
Democratic  state  central  committee  for  that 
city,  to  act  as  such  subtreasurer  in  connec- 
tion with  the  election  to  be  held  in  said  city 
and  in  the  state  of  Maiyland  on  the  8th  day 


of  November,  1910.  As  such  subtreasurer, 
the  appellant  received  from  the  said  John  T. 
Dally,  treasurer  as  aforesaid,  the  sum  of 
$300  to  be  expended  as  subtreasurer  before 
and  at  said  election.  On.  the  18th  day  of 
November,  1010,  the  appellant  made  his  re- 
port under  oath  In  writing  as  subtreasurer 
to  John  T.  Daily,  treasurer  as  aforesaid,  but 
neglected  to  state  and  specify  in  detail  in 
his  report  the  names  of  the  persons  to  whom 
he  paid  said  sum  of  money  received  as  afore- 
said from  John  T.  Dally,  treasurer.  He  was 
indicted  In  the  criminal  court  of  Baltimore 
city  for  falling  to  state  in  his  said  report 
the  names  of  the  {arsons  to  whom  the  money 
was  paid.  He  demurred  to  the  indictment 
The  court  overruled  the  demurrer,  and  the 
appellant  was  convicted  and  was  adjudged 
to  pay  a  fine  of  10  cents.  We  understand  it 
to  be  conceded  that  Mr.  Healy  in  neglecting 
to  give  the  names  of  the  persons  to  whom 
he  paid  the  money  was  acting  in  good  faith, 
and  that  he  had  been  advised  that  he  was 
not  required  by  law  to  do  so.  This  no  doubt 
accounts  for  the  mere  nominal  flne  imposed 
by  the  court 

The  question  presented  by  the  record  is  a 
narrow  one,  and  involves  the  construction  of 
Acts  1906,  c.  122,  known  as  the  "Corrupt 
Practices  Act"  Does  that  act  require  a  sub- 
treasurer  to  report  to  the  treasurer  who  ap- 
pointed him  the  mimes  of  the  persons  to 
whom  he  paid  the  money  received  from  such 
treasurer?  This  is  the  only  question  pre- 
sented by  this  appeal.  A.  great  deal  was 
said  In  the  argument  about  the  general  rulra 
of  statutory  construction;  but  these  are  so 
well  settled  that  we  will  content  ourselves 
with  the  following  quotation  from  the  opin- 
ion of  this  court  in  State  v.  Archer,  73  Md. 
44,  20  AU.  172:  "All  agree  that  the  intention 
of  the  Legislature  must  govern  In  the  con- 
struction of  all  statutes."  This  rule  lies  at 
the  bottom  of  aU  statutory  construction. 

[2]  The  law,  it  Is  true,  in  its  tenderness 
for  life  and  liberty,  requires  that  penal  stat- 
utes shall  be  strictly  construed,  by  which  Is 
meant  that  courts  will  not  extend  the  pun- 
ishment to  cases  not  plainly  within  the  lan- 
guage used.  At  the  same  time  such  statutes 
are  to  be  fairly  and  reasonably  construed, 
and  courts  will  not  by  narrow  and  strained 
construction  exclude  from  their  operation 
cases  plainly  within  their  scope  and  mean- 
ing. As  stated  by  Sedgwick  on  Statutory 
Law,  287,  and  quoted  with  approval  by 
Bramwell,  B.,  In  Foley  v.  Fletcher,  28  L.  J. 
Ezch.  100:  "The  more  correct  version  of 
the  doctrine  appears  to  be  that  statutes  of 
this  class  are  to  be  fairly  construed  and 
faithfully  applied  according  to  the  intent  of 
the  Legislature,  without  unwarrantable  se- 
verity on  the  one  hand  or  equally  unjustifi- 
able lenity  on  the  other;  in  all  cases  of 
doubt  the  courts  inclining  to  mercy."  After 
all,  then,  it  is  the   legislative  intent  that 
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must  govern  In  the  construction  of  penal  as 
well  as  all  other  statutes. 

[3]  PrlmarOy,  the  Intention  of  the  Legisla- 
ture must  be  sought  in  the  -words  employed 
to  express  It  If  the  meaning  of  the  lan- 
guage used  be  plain  and  unambignous,  the 
Legislature  must  be  understood  to  Intend 
what  is  plainly  expressed,  and  nothing  then 
remains  but  to  give  the  Intent  efTect.  If  the 
words  of  the  law  seem  to  be  of  doubtful  Im- 
port, It  may  then  perhaps  become  necessary 
to  look  beyond  them  in  order  to  ascertain 
what  was  the  legislative  mind  at  the  time 
the  law  was  enacted,  what  the  circumstances 
were  under  which  the  action  was  taken, 
what  evil,  if  any,  was  meant  to  be  redress- 
ed, and  what  was  the  leading  object  of  the 
law. 

We  will  now  examine  the  provisions  of 
Acts  190S,  c.  122,  so  far  as  they  relate  to 
the  question  before  us.  In  the  light  of  these 
principles.  Section  162  of  the  act  declares 
that  a  treasurer,  within  the  meaning  of  the 
act,  shall  Include  all  persons  appointed  by 
any  political  committee  or  candidate  for 
nomination  aad  election  to  any  public  office 
to  receive  and  disburse  moneys  to  aid  or  pro- 
mote the  success  or  defeat  of  any  political 
party,  principle,  or  candidate.  ■  It  further 
declares  that  no  person  shall  act  as  treasur- 
er, unless,  after  Ms  appointment,  and  before 
the  primary  or  election  for  which  he  Is  ap- 
pointed, a  writing,  signed  by  the  political 
committee  or  candidate  appointing  him  and 
designating  him  as  such  treasurer,  shall  be 
filed  with  the  Secretary  of  State,  except 
that  in  case  the  duties  of  such  treasurer 
shall  relate  to  any  county,  city,  ward,  or 
district  or  district  election  exclusively,  or 
to  any  primary  election  preliminary  there- 
to, such  writing  shall  be  filed  with  the  clerk 
of  the  circuit  court  of  the  county  in  which 
such  treasurer  resides,  or  with  the  clerk  of 
the  circuit  court  of  Baltimore  city.  If  such 
treasurer  resides  in'  Baltimore  city.  Instead 
of  with  the  Secretary  of  State,  Every  such 
writing  shall  designate  the  particular  period, 
election,  or  primary  election  within  which 
such  treasurershlp  shall  continue.  Every  po- 
litical committee  Is  required  by  the  act  to 
appoint  and  constantly  maintain  a  treasurer 
to  receive,  keep,  and  disburse  all  sums  of 
money,  or  other  valuable  things  which  may 
be  collected,  received,  or  disbursed  by  such 
committee,  or  by  any  of  Its  members  for 
any  purposes  mentioned  in  section  162  of 
the  act,  or  for  which  such  committee  exists 
or  acts,  and,  unless  such  treasurer  is  first 
80  appointed  and  maintained.  It  Is  unlawful 
for  a  political  committee  or  any  of  its  mem- 
bers to  collect  or  receive  or  disburse  money 
or  other  valuable  things  for  any  such  pur- 
poses. The  treasurer  appointed  under  the 
act  by  the  state  central  committee  of  any 
party,  and  the  treasurer  appointed  In  any 
county  or  In  the  city  of  Baltimore  by  the 
manbera  of  the  state  central  committee  for 


such  county  dt  city  of  any  party,  and  the 
treasurer  appointed  by  the  city  committee 
of  any  party  of  the  city  of  Baltimore  before 
proceeding  to  act  shall  give  bond  to  the 
state  of  Maryland  In  such  penalty  as  the 
committee  by  whom  he  shall  be  appointed 
shall  'prescribe  conditioned  for  the  faithful 
performance  of  the  duties  of  Us  office.  Sec- 
tion 163  provides  that  "all  mon^  or  otbw 
valuable  thing  collected,  received  or  dis- 
bursed by  any  political  committee,  or  by 
any  member  or  members  thereof,  for  any 
of  the  purposes  aforesaid,  sliall  be  paid  over 
to  and  made  to  pass  through  the  hands  of 
the  treasurer  of  such  committee  and  shall 
be  disbursed  by  him,  and  not  otherwise; 
and  it  shall  be  unlawful  and  a  violation 
of  this  article  for  any .  political  committee 
or  for  any  member  or  members  of  said  po- 
litical committee,  to  disburse  or  expend 
money  or  any  other  valuable  thing,  for  any 
of  said  purposes  until  the  money  or  other 
valuable  thing  so  disbursed  or  expended 
shall  have  passed  through  the  hands  of  the 
treasurer  of  such  committee,  *  *  •  pro- 
vided, however,  that  the  treasurer  appointed 
under  this  act  by  the  state  central  commit- 
tee of  any  party,  or  the  treasurer  appointed 
in  any  county  or  the  city  of  Baltimore  by 
the  members  of  the  state  central  committee 
for  Such  county  or  city  of  any  party,  or  the 
treasurer  appointed  by  the  city  committee 
of  Baltimore  city  of  any  party,  may  appoint 
one  subtreasurer  for  each  voting  precinct 
in  the  said  county  or  city,  as  the  case  may 
be,  which  subtreasurer  Is  authorized  to  ex- 
pend such  money  as  may  be  placed  In  his 
bauds  by  the  treasurer  appointing  him  for 
such  purposes  as  are  lawful  under  the  pro- 
visions of  this  act  and  for  no  other  purpose, 
and  It  shall  be  the  duty  of  every  such  sub- 
treasurer,  within  ten  days  after  every  elec- 
tion or  primary  election,  to  make  a  report 
In  writing  under  oath  to  the  treasurer  ap- 
pointing him,  stating  in  detail  the  amount 
of  money  placed  In  his  hands  by  said  treas- 
urer and  for  what  purposes  the  said  money 
was  expended  by  him  and  to  whom  paid; 
and  it  shall  be  the  duty  of  every  such  treas- 
urer to  file  the  report  of  every  subtreasurer 
appointed  by  him  along  with  and  as  a  part 
of  the  account  and  statement  required  to  be 
filed  by  such  treasurer  under  the  provisions 
of  section  167  of  this  act"  Any  person 
nominated  as  a  candidate  for  public  otfice, 
or  a  candidate  for  nomination  for  public  of- 
fice, may  make  a  voluntary  payment  to  any 
treasurer;  but  the  payment,  expenditure, 
promise,  and  liability  of  any  candidate  be- 
fore nomination  or  elei^Ion  or  both  may 
make  is  expressly  limited  by  the  act,  and  no 
person,  other  than  a  treasurer  or  political 
agent,  shall  pay  ftny  of  the  expenses  of  any 
election  or  primary  election,  except  that  a 
candidate  may  pay  his  own  expenses  for 
postage,  telegrams,  telephoning,  stationery, 
printing,  expiessage^  traveling,  and  board. 


Digitized  by 


Google 


M&) 


HEAIiT  T.  STATE 


1077 


By  section  167  of  tbe  act  It  Is  made  the 
duty  of  every  treasurer  and  every  political 
agent,  within  20  days  after  every  election 
or  primary  election,  "to  file  a  full,  true  and 
detailed  account  and  statement,  subscribed 
and  sworn  to  by  him  before  an  oflBcer  au- 
thorized to  administer  oaths.  In  the  oflSce 
of  the  clerk  of  the  circuit  court  of  the  coun- 
ty in  -which  such  treasurer  or  political 
agent  resides,  or  In  the  office  of  the  clerk 
of  the  circuit  court  of  Baltimore  dty.  If 
such  treasurer  or  political  agent  resides  in 
said  city,  which  statement  shall  Include 
the  amount  of  money  or  property  In  each 
case  received  or  promised,  the  name  of  the 
person  from  whom  It  was  received,  or  by 
whom  It  was  promised,  or  valuable  thing 
given  or  promised,  or  liability  of  any  sort 
Incurred,  the  name  of  the  person  to  whom 
such  expenditure,  gift  or  promise  thereof 
was  made,  or  to  whom  such  liability  was 
Incurred,  and  shall  clearly  state  the  purpose 
for  which  such  money  or  property  was  so 
expended,  given  or  promised,  or  for  "which 
such  liability  was  incurred  separating  ex- 
penditures, gifts  and  liabilities  for  elections 
and  primary  elections.  •  •  ♦  Every  treas- 
urer and  political  agent  and  every  person 
who  shall  at  any  time  act  as  treasurer  or 
political  agent,  shall  keep  detailed^  full  and 
accurate  accounts  in  a  proper  book  or  books, 
to  be  called  'Account  Books*  to  be  provided 
and  preserved  by  him,  of  all  moneys  or  val- 
uable things  received  by  or  promised  to,  and 
of  all  expenditures,  disbursements  and  prom- 
ises of  payments  or  disbursements  of  money 
or  valuable  things  made  by  any  political 
committee,  or  any  of  Its  officers  or  members, 
or  by  any  person  acting  under  its  authority, 
or  on  its  behalf,  or  by  such  treasurer  or  po- 
litical agent,  and  setting  forth  in  such  state- 
ment and  accounts  the  sum  or  valuable 
things  so  received,  or  disbursed,  or  promised, 
as  the  case  may  be,  and  the  date  when,  the 
person  from  whom  received  or  promised,  or 
to  whom  paid  or  promised,  as  the  case  may 
be,  and  the  object  and  purposes  for  which 
such  sum,  or  other  valuable  things,  was  re- 
ceived, or  disbursed,  or  promised,  as  the 
case  may  be." 

Section  166  dedares  the  purposes  for 
which  a  treasurer  or  political  agent  may 
lawfully  expend  money  received  by  him: 
First,  for  hiring  halls  and  music  for  the  con- 
ventions, public  meetings,  and  public  prima- 
ries and  for  advertising  the  same;  second, 
for  printing  and  circulating  political  arti- 
cles, circulars,  pamphlets,  and  books;  third, 
for  printing  and  distributing  sample  or  speci- 
men ballots  and  Instructions  to  voters; 
fourth,  for  renting  rooms  and  headauarters 
used  by  political  committees;  fifth,  for  com- 
pensating clerks,  stenographers,  typewriters, 
and  other  assistants  employed  In  the  com- 
mittee rooms,  and  also  for  challengers, 
watchers,  and  messengers  employed  In  the 
negistration  rooms,  in  the  voting  rftoms  and 


at  the  polls;  sixth,  fbe  trareUng  and  other 
legitimate  expenses  of  political  agents,  com- 
mittees, and  public  speakers;  seventh,  for 
necessary  postage,  telegrams,  telephoning, 
printing  expenses,  and  conveyance  charges 
for  carrying  persons  to  and  from  the  polls, 
or  to  and  from  the  office  of  registration; 
eighth,  the  costs  and  expenses  of  messen- 
gers sent  by  direction  of  the  chairman  of 
the  state  central  committee  of  any  political 
party  In  connection  with  party  matters  or  in- 
terests, and  also  the  costs  and  expenses  of 
any  person  or  persons  summoned  by  or  at 
the  Instance  of  the  chairman  of  the  state 
central  committee  of  any  political  pajrty  to 
the  committee's  headquarters  or  offices  in 
connection  vrlth  party  matters  or  Interests, 
and  also  for  the  accommodation  and  enter- 
tainment of  such  persons;  ninth,  all  expens- 
es Incurred  by  or  under  the  authority  of  the 
chairman  of  the  state  central  committee  of 
any  political  party  In  providing  accommoda- 
tion and  entertainment  for  the  members  of 
the  state  central  committee  or  for  the  trans- 
portation of  such  members,  when  assembling 
for  any  meeting  of  said  committee  or  visit- 
ing the  headquarters  of  said  committee  In 
connection  with  party  matters  or  Interests. 
No  treasurer  or  political  agent  shall  Incur 
any  expense  or  liability  or  maJce  any  pay- 
ment for  any  purpose  not  authorized  by  this 
section,  and  every  liability  incurred  and 
payment  made  must  be  at  a  rate  which  Is 
proper  and  reasonable  and  fairly  commen- 
surate with  the  service  rendered. 

[i]  These  provisions  are  all  that  need  be 
stated  In  order  to  dispose  of  the  contention 
made  by  the  appellant,  which  Is  that  a  sub- 
treasurer  Is  not  required  to  disclose  the 
names  of  the  po'sons  to  whom  he  has  paid 
money;  but  that  he  has  fully  and  sufficiently 
complied  with  the  requirements  of  the  act 
when  he  has  stated  in  his  r^>ort  that  he  has  . 
paid  the  money  received  from  the  treasurer 
to  challengers,  watchers,  messengers,  etc., 
merely  designating  them  as  a  class.  The 
obvious  answer  to  this  contention  Is  thbt 
such  a  report  merely  states  the  purposes  for 
which  the  money  was  expended,  whereas 
the  law  expressly  requires,  not  only  "for 
what  purposes  said  money  was  expended, 
but  to  whom  paid."  The  report  of  the  sub- 
treasurer  Is  made  by  the  act  a  part  of  the 
statement  and  account  which  the  treasurer 
is  required  to  file,  and  his  account  must 
be  a  full,  true,  and  detailed  account  of  all. 
money  received  by  him,  from  whom  It  was 
received,  and  the  names  of  the  persons  to 
whom  such  expenditures,  etc.,  were  made. 
Manifestly,  the  treasurer  could  not  comply 
with  the  duty  imposed  upon  him  by  tlie 
act  In  this  respect,  unless  the  report  of 
the  subtreasurer  specified  the  names  of  the 
persons  to  whom  he  expended  the  money 
placed  in  his  bands  by  the  treasurer.  It 
would  seem  to  be  reasonably  clear  that  It 
was  the  intention  of  the  Iiegislatnre  that 
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tbe  public  shonld  be  informed  by  tbe  ac- 
coants  of  tbe  treasurer  and  subtreasurer, 
not  only  from  wbom  the  money  was  receiv- 
ed, 4>nt  to  whom  It  waa  paid,  and  for  what 
purposes  it  was  applied.  This  Intention  could 
not  be  gratified  unless  the  subtreasurer  is 
required  to  give  the  names  of  the  persons 
to  whom  he  has  expended  tbe  money  receiv- 
ed from  the  treasurer.  The  act  was  pass- 
ed to  limit  the  expenditure  of  money  by 
candidates  for  public  office,  and  to  minimize 
the  corrupt  use  of  money  In  politics.  It  is  a 
salutary  measure,  and,  if  rigidly  enforced, 
would  vastly  improve  political  conditions, 
but,  it  the  construction  contended  for  by 
the  appellant  were  adopted,  the  main  pur- 
pose of  the  act.  which  contains  tbe  promise 
and  assurance  of  better  things  in  the  politi- 
cal life  of  the  state,  might  be  in  a  large 
measure  defeated  by  the  practice  of  the 
very  acts  which  it  was  enacted  to  prohibit. 
For  these  reasons,  .we  affirmed  the  judg- 
ment appealed  from  in  the  per  curiam  or- 
der filed  March  2,  1911. 


(116  Ud.  SK) 

LEVERING  et  aL  ▼.  G08NELL  et  al. 

(Court  of  Appeals  of  Maryland.    April  5, 1911.) 

PABimOIT     a    46*)— SaLB— PABTIES— CONTIR- 
OENT    REUAINDERUBN. 

Code,  art.  16^  |  213,  provides  that  where 
one  or  more  persons  are  entitled  to  an  estate 
for  life  or  years  or  a  vested  or  contingent  re- 
mainder, etc.,  in  the  same  land,  "on  application 
of  any  of  the  parties  in  interest,"  a  court  of 
equity  may,  if  all  the  parties  in  being  are  par- 
ties to  the  proceeding,  decree  a  sale  thereof 
if  advantageous,  and  "all  such  decrees,  if  all 
the  ijersons  are  parties  who  would  be  entitled 
if  the  contingency  bad  happened  at  the  time 
of  the  decree,  shall  bind  aU  persons,  whether 
in  being  or  not,  who  may  claim  any  interest 
in  the  land  under  any  of  the  parties  to  the 
.  decree.  Held,  that  the  chancery  court  had  no 
jurisdiction  in  partition  to  order  a  sale  of 
ground  rent  so  as  to  bind  contingent  remainder- 
men in  being  when  tbe  decree  of  sale  was  made 
who  were  not  parties  to  tbe  partition  proceed- 
ing or  proceeding  for  tbe  sale. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  S  114;  Dec.  Dig.  {  4S.*] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  P.  Gorter,  Judge. 

Proceeding  between  Ella  Levering,  the 
Safe  Deposit  ft  Trust  Company  of  Baltimore 
and  others,  and  Frank  Gosnell  and  others. 
FYom  an  order  sustaining  exceptions  to  the 
ratification  of  a  sale  made  in  certain  parti- 
tion proceedings,  the  corporation  named  and 
others  appeal.     Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
OOB,  PBARCE,  PATTISON,  and  URNER, 
JJ. 

Frank  Gosnell,  Jr.,  and  Frank  Gosnell,  Sr., 
for  appellants.  Thomas  B.  Marshall,  for  ap- 
pellees. 


PEARCE,  J.  This  is  an  appeal  by  tbe  Safe 
Deposit  &  Trust  Company  of  Baltimore,  trus- 
tee, and  others,  from  an  order  of  circuit  court 
No.  2  of  Baltimore  city  sustaining  the  excep- 
tlons  of  Henry  T.  Oudesluys  to  the  ratifica- 
tion of  the  sale  of  a  ground  rent  made  to  him 
by  the  Safe  Deposit  &  Trust  Company  of  Bal- 
timore, trustee,  wbl(4t  w^iU  be  designated 
herein  as  the  Trust  Company.  The  Trust 
Company  was  appointed  such  trustee  by  a  de- 
cree of  circuit  court  No.  2  of  Baltimore  city 
dated  November  30,  1894,  and  passed  In  a 
cause  wherein  Adam  Denmead  was  plaintiff 
and  Frank  Gosnell  and  others  were  defend- 
ants, the  proceedings  being  instituted  for  a 
partition  of  the  estate  of  Mrs.  Mary  E.  Den- 
mead of  Baltimore,  then  lately  deceased,  and 
the  sole  question  involved  is  whether  or  not 
the  circuit  court  had  the  power  and  jurisdic- 
tion to  incorporate  in  the  said  decree  for  par- 
tition of  said  estate,  the  provision  which  was 
incorporated  therein  authorizing  and  direct- 
ing the  said  trust  company  upon  certain  con- 
tingencies named  to  sell  from  time  to  time 
one  or  more  lots  constituting  part  of  said 
estate  for  the  purpose  of  equalizing  the  par- 
titions made  by  said  decree. 

It  will  be  necessary  to  state  the  facts  at 
some  length  in  order  to  understand  the  situ- 
ation at  tills  tima  Mrs.  Denmead  died  Jan- 
uary 26,  1894,  leaving  a  will  by  which  she 
disposed  of  a  large  amount  of  property,  both 
real  and  personal. 

By  the  first  clause  of  her  will  she  gave  to 
each  of  her  four  sisters  $400  per  annum  du- 
ring their  respective  lives,  and  directed  that 
such  portion  of  her  estate  as  should  be  nec- 
essary to  yield  a  clear  income  of  $1,600  per 
annum  to  be  set  aside  and  held  in  trust  for 
that  purpose,  and  that,  upon  the  death  of 
each  one  of  said  sisters,  one-fourth  part  of 
said  property  so  set  aside  should  become 
and  pass  as  a  part  of  the  rest  and  residue  of 
her  estate. 

The  second  and  third  clauses  relate  only 
to  bequests  of  mon^  and  chattels,  which  need 
not  be  considered. 

By  the  fourth  clause  she  devised  and  be- 
queathed all  the  rest  and  residue  of  her 
property,  real,  personal,  and  mixed  (with  tbe 
exception  of  a  certain  lot  and  tbe  stable 
thereon),  as  follows: 

"One  equal  fourth  part  thereof  In  trust 
for  the  use  and  benefit  of  each  of  my  daugh- 
ters, Ella  Levering,  wife  of  Robert  Levering, 
and  Mary  Denmead  Gosnell,  wife  of  Frank 
Gosnell,  and  one  equal  fourth  part  thereof  in 
trust  for  tbe  use  and  benefit  of  my  son  Adam 
Denmead  for  and  during  the  full  term  of 
their  natural  lives,  respectively.  And  I  em- 
power my  said  children  respectively,  with 
the  consent  and  approbation  evidenced  m 
writing,  of  the  respective  trustees  who  may 
be  appointed  to  execute  these  trusts,  or  their 
successors,  to  sell  and  dispose  of  the  corpus 
of  my  property  in  which  they  respectlvdy 
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hare  a  life  estate  hereunder,  or  any  part 
thereof,  and  convey  the  same  and  give  a  good 
and  perfect  title  thereto  by  their  respective 
deed  or  deeds  dnly  executed,  said  trustees  re- 
spectively writing  therein,  to  the  purchaser 
or  purchasers  thereof,  and  the  proceeds  of 
such  sale  or  sales  to  invest  In  other  proi)erty 
or  estate,  as  my  said  children  respectively, 
with  the  consent  and  approbation  aforesaid, 
may  deem  expedient  and  proper,  and  with 
full  power  to  my  said  children  respectively, 
likewise  -with  the  consent  and  approbation 
aforesaid,  to  diange  sach  reinvestment  and 
new  Investment  from  time  to  time  again  to 
make  as  they  respective  may  think  fit  and 
direct 

"And  from  and  Immediately  after  the 
death  of  my  said  children  respectively,  then 
as  to  the  corpus  of  my  proi)erty  in  which 
they 'respectively  have  a  life  estate  hereunder 
(in  whatever  form  It  may  be  at  that  period) 
In  trust  for  such  person  or  persons,  uses,  ob- 
jects, trusts  and  purposes,  as  they  shall  by 
their  respective  last  will  and  testament  di- 
rect, limit  and  appoint;  and  for  want  of 
such  directions,  limitations  and  appoint- 
ments, then  in  trust  for  the  use  and  behoof 
of  such  person  or  persons  as  would  by  the 
now  existing  laws  of  the  state  of  Maryland 
be  his,  her,  or  their  heir  or  heirs  respectively, 
free  from  all  trusts  hereunder. 

"The  remaining  one  fourth  part  of  said 
rest  and  residue.  Including  the  said  lot  and 
stable  on  Morton  Street  or  Alley,  I  give  de- 
vise and  bequeathe  in  trust  as  follows: 

"One  equal  half  part  thereof  to  each  of  my 
grandchildren,  Talbott  Denmead,  and  Helen 
Denmead,  children  of  my  deceased  son  Tal- 
bott, for  and  during  their  natural  lives  re- 
spectively, and  from  and  immediately  after 
the  death  of  my  said  grandchildren,  then  to 
their  children  respectively  living  at  the  time 
of  their  death.  Should  however  either  the 
said  Talbott  or  the  said  Helen  die  without 
issue  living  at  the  time  of  his  or  her  death, 
then  with  remainder  toi  the  sorvivor  of  them, 
bnt  subject  to  the  same  trust,  and  with  like 
limitations  as  are  herein  declared  respecting 
the  portion  originally  passing  to  said  surviv- 
or hereunder. 

"And  in  the  event  of  both  of  my  said 
grandchlldrai  dying  without  issue  living  at 
the  time  of  thelv  death,  then  I  will  and  di- 
rect that  the  whole  of  my  estate  In  tbis 
clause  mentioned  shall  itass  to  my  said 
daughters,  Ella  and  Mary  and  my  son,  Ad- 
am, under  the  fourth  clause  of  this  my  will." 

Mrs.  Morrow,  one  of  the  four  sisters  named 
as  an  annuitant  In  the  first  clause  of  the 
will,  died  during  Mrs.  Denmead's  life.  Upon 
Mrs.  Denmead's  death,  the  proceeding  al- 
ready mentioned  was  instituted  to  procure 
a  partition  of  the  rest  and  residue  of  her  es- 
tate among  the  parties  entitled  according  to 
their  re^)ectlve  interests  therein;  the  bill 
averring  "that  after  setting  aside  the  said 
lot  and  stable  thereon  to  be  held  subject  to 
.the  provisions  of  the  fifth  clauM  of  the  will, 


and  after  setting  aside  such  portion  of  the 
estate  of  the  testatrix  as  may  be  necessary 
to  carry  out  the  trusts  declared  in  the  first 
clause  of  the  will,  your  orator  charges  and 
avers  that  the  rest  and  residue  of  the  proper- 
ty and  estate  of  said  testatrix  is  susceptible 
of  partition  amongst  the  parties  entitled." 
All  persons  in  being  having  any  interest  in 
the  estate  were  made  parties  to  this  proceed- 
ing, but  it  appears  from  the  record  that  since 
the  date  of  the  decree  for  partition,  Novem- 
ber 30, 1884,  there  have  been  bom  two  grand- 
children of  Ella  Levering,  one  of  the  life  ten- 
ants under  the  wUl,  viz.,  Mary  Denmead 
Ruffln  and  Henrietta  Harrison  Ruffln,  who 
might  have  a  contingent  Interest  in  that  por- 
tion of  the  estate  In  which  Ella  Levering  has 
a  life  estate.  The  interlo(Aitory  decree  for 
partition  directed  that  there  be  a  partition 
"of  all  the  property,  real  and  personal, 
whereof  Mary  Bl  Denmead  died,  seized  and 
possessed,  and  which  is  particularly  describ- 
ed In  these  proceedings."  The  final  decree 
for  partition  ratified  and  confirmed  the  com- 
missioner's return,  and  by  that  decree  the 
Safe  Deposit  ft  Trust  Company  of  Baltimore 
was  appointed  as  trustee  to  bold  In  severalty 
all  the  real  estate  described  In  the  commis- 
sioner's return  aa  division  A,  so  that  the 
three  named  surviving  sisters  of  Mr&  Den- 
mead should  each  receive  their  said  respec- 
tive annuities  of  $400  during  their  respec- 
tive lives  as  provided  by  said  will;  and 
said  decree  further  provided:  "That,  upon 
the  death  of  each  one  of  said  annuitants,  the 
said  Safe  Deposit  &  Trust  C!ompany  of  Bal- 
timore, trustee,  as  aforesaid,  shall,  without 
compensation,  partition  and  divide  among 
those  entitled  thereto  in  rematader  as  afore- 
said such  equal  part  or  portion  of  the  prop- 
erty or  estate  then  constituting  said  divi- 
sion A  as  may  be  held  to  provide  for  the 
payment  of  the  annuity  of  the  person  so 
dying,  and,  for  the  purpose  of  equalizing 
i^aid  divisions  or  partitions,  the  said  Safe  De- 
posit &  Trust  Company  of  Baltimore  city, 
trustee,  is  hereby  further  authorized,  empow- 
ered, and  directed  from  time  to  time,  but 
without  compensation,  to  make  public  or 
private  sales  for  cash  of  such  one  or  more  of 
said  lots  or  parcels  of  ground,  as  may  be  nec- 
essary to  that  end,  and  to  execute,  acknowl- 
edge, and  deliver  all  necessary  deeds  and 
conveyances  as  may  be  required  to  carry  oat 
the  foregoing  provisions  of  this  decree,"  The 
fijial  decree  further  appointed  trustees  to 
hold  the  property  described  in  the  other  di- 
visions in  trust  aa  prescribed  in  said  will  as 
follows; 

The  Safe  Deposit  ft  Trust  Company  of  Bal- 
timore to  hold  division  B  In  severalty  in  trust 
for  Ella  Levering  for  her  life,  with  remain- 
ders over.  Adam  Denmead  to  hold  in  sever- 
alty division  G  in  trust  for  Adam  Denmead 
for  Ills  life,  with  remainders  over.  Frank 
Gtosnell  to  hold  in  severalty  division  D  in 
trust  for  Mary  Denmead  Oosnell  for  her  life^ 
with  remainders  over.    Carrie  Denmead  to 
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hold  In  severalty  division  E  In  trust  for  Tal- 
Dott  Douuead  for  bis  life,  with  remainders 
over.  Carrie  Denmead  to  hold  in  severalty 
division  F  for  Helen  B.  Denmead  for  her 
life,  with  remainders  over.  Division  A  con- 
sbts  of  23  ground  rents  in  the  city  of  Bal- 
timore. 

Mrs.  Taylor,  one  of  the  three  sisters  of 
Mrs.  Denmead,  tbe  annuitants  under  her  will, 
died  August  10,  1910,  and  thereupon  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  In 
pursuance  of  the  direction  of  said  decree  for 
partition,  and  for  the  purpose  of  partitioning 
and  dividing  among  those  entitled  thereto  In 
remainder  the  equal  part  of  the  property  or 
estate  there  constituting  division  A  held  to 
provide  the  annuity  of  Mrs.  Tayor,  made  a 
private  sale  of  dne  of  said  23  ground  rents 
of  ?63  per  annum  to  Henry  T.  Oudesluys 
for  the  sum  of  $1,400,  and  reported  said  sale 
for  ratification  to  the  circuit  court  No.  2  of 
Baltimore  city.  The  purchaser  excepted  to 
the  ratification  of  this  sale,  alleging  that  the 
trustee  could  not  give  him  a  good  and  mar- 
ketable title  to  said  ground  rent:  (1)  Be- 
cause "it  is  Impossible  at  the  present  time  to 
ascertain  who  are  or  may  be  the  heirs  and 
children  of  said  life  tenants  who  at  the  time 
of  their  respective  deaths  would  be  entitled 
to  the  estate  in  remainder,  and  because  the 
only  method  by  which  the  interests  of  such 
unknown,  and  perhaps  unborn,  persons  may 
be  sold  is  by  proceedings  under  section  213 
of  artlde  16  of  the  Code  of  Maryland,  this 
proceeding  not  having  been  brought  there- 
under, bat  brought  only  for  the  purpose  of 
making  a  partition  In  kind  of  a  part  of  the 
property  passing  under  said  will."  (2)  "Be- 
cause said  ground  rent  by  virtue  of  said  will 
and  the  death  of  Mrs.  Taylor  became  a  part 
of  Mrs.  Denmead's  undivided  residuary  estate 
and  the  estate  and  property  of  the  persons 
to  whom  It  was  limited  by  the  fourth  and  fifth 
Items  of  said  will.  @)  Because  of  the  birth 
subsequent  to  the  date  of  the  decree  for  par- 
tition of  the  grandchildren  hereinbefore  men- 
tioned of  Mrs.  Denmead.  Those  three  ex- 
ceptions may  be  treated  as  one  and  the  same, 
viz.,  that  said  great'  grandchildren,  and  other 
future  bom  persons  who  might  have  a  con- 
tlgent  Interest  in  said  ground  rent,  are  not 
bound  by  the  decree  for  partition,  and  could 
only  be  bound  by  proceedings  under  section 
213  of  article  16  of  the  Code. 

[1]  It  Is  not  denied  that  the  power  of  sale 
which  the  trustee  is  here  claiming  to  exer- 
cise is  derived  exclusively  from  that  clause 
of  the  decree  for  partition  which  has  been 
transcribed  herein,  so  that  the  only  question 
Is  whether  the  court  had  Jurisdiction  to  de- 
cree a  sale  of  this  ground  rent  so  as  to  bind 
the  contingent  remaindermen  not  parties  to 
the  cause.  This  question  seems  to  us  to  have 
beea  settled  beyond  controversy  by  the  deci- 
sion in  Ball  T.  Safe  Deposit  Company,  92 
Md.  603,  48  Atl.  155,  52  L.  R.  A.  403.  In  that 
case  the  testator,  Dr.  John  K.  McCulloh,  In 
the  twelfth  Item  of  his  will  devised  and  be- 


queathed all  the  resldoe  of  his  estate,  not 
therein  otherwise  disposed  of,  to  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  "in 
trust  for  the  use  of  all  my  children  for  and 
during  their  respective  lives,  and  upon  the 
death  of  any  one  of  my  children,  leaving  a 
wife  or  issue  living  at  the  death  of  such  one 
of  my  children,  the  trust  as  to  the  share  of 
such  child  shall  cease,  and  its  share  sliall  be 
divided  as  follows:  If  there  be  a  wife  and  no 
Issue  then  living,  the  whole  of  the  share 
shall  go  to  the  said  vrlf e ;  and  if  there  be  is- 
sue then  living  ani'  no  wife,  the  whole  shall 
go  to  such  issue  per  stirpes,  and  if  there  be 
a  wife  and  also  issue,  the  wife  shall  have  the 
same  part  as  one  of  the  children  of  such  one 
of  my  children  so  dying,  and  the  rest  of  the 
share  shall  be  divided  among  said  issue  per 
stirpes."  In  event  oi  the  death  of  all  the  tes- 
tator's children  without  leaving  any  wife  or 
issue  surviving  any  one  of  them,  the  whole 
rest  and  residne  of  the  estate  was  devised  and 
bequeathed  to  numerous  legatees.  The  testa- 
tor died  leaving  surviving  him  but  one  child, 
William  W.  McCulloh,  still  an  unmarried 
man  at  the  time  of  the  passage  of  the  decree 
in  that  cose.  The  bill  was  filed  by  the  said 
William  W.  McCulloh  and  the  Safe  Deport 
&  Trust  Company  of  Baltimore  against  all 
the  legatees  In  remainder  In  event  of  the 
death  of  William  W.  McCuUoh  without  leav- 
ing a  wife  or  Issue  surviving,  and  the  prayer 
of  the  bill  was  that  the  court  wonld  assume 
Jurisdiction  of  the  trusts  under  the  will  and 
approve  and  ratify  Investments  and  diange 
of  investments  made ;  that  the  trustees  might 
be  authorized  to  s^  a  certain  ground  rent 
of  $280,  constitntlng  part  of  the  corpus  of 
the  trust  estate,  and  that  it  be  autliorteed 
from  time  to  time,  npon  the  orders  of.  the 
court,  to  sell  any  of  the  Investments  It  thm 
held  and  to  reinvest  the  proceeds  npon  the 
same  trusts,  the  bill  averring  that  it  would 
be  for  the  benefit  and  advantage  of  the  trust 
estate  that  power  and  authority  should  be 
given  to  make  such  sales.  Testimony  was 
taken  tending  to  show  that  It  yfas  to  the  ben- 
efit and  advantage  of  the  trust  estate  to  sell 
the  particular  ground  rent  mentioned,  and 
the  witnesses  testified  that  they  thought  it 
desirable  that  the  trustee  should  be  author- 
ized to  make  future  sales  as  necessity  or  emer- 
gency should  arise,  arid  a  decree  was  passed 
July  25, 1900,  authorizing  the  sale  of  the  par- 
ticular ground  rent  mentioned,  and  authoriz- 
ing future  sales  from  time  to  time,  uiwn  or- 
ders of  the  court,  wheoever  it  should  appear 
to  the  court  that  such  sale  would  be  advan- 
tageous. The  sale  of  the  particular  ground 
rent  mentioned  was  consummated,  and  sub- 
sequently the' trustees  reported  an  offer  by 
the  appellant  for  another  ground  rent  the 
sale  of  whl(^  the  trustee  believed  to  l>e  to  the 
advantage  of  the  persons  interested,  and 
which  two  real  estate  brokers  of  Baltimore 
city  certified  they  beli&ved  to  be  advanta- 
geous to  the  owner  of  the  rent  The  court 
authorized  this  sale  subject  to  the  usual  or- 
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dear  nltd,  and  the  reported  pnrchaser  ezceptr 
ed,  assigning  the  same  objectlone  which  are 
urged  to  the  ratification  of  the  sale  now  be- 
fore OS.  These  exceptions  were  overruled  by 
a  pro  forma  order  or  decree,  and  the  sale 
was  finally  ratified  and  confirmed,  but  on  ap- 
peal to  this  court  that  order  was  reversed 
and  the  sale  was  set  aside. 

In  that  case  this  court,  speaMng  through 
Judge  Briscoe  for  the  whole  bench,  said:  "We 
come,  then,  to  the  question  whether  the  Juris- 
diction to  decree  the  sale  of  the  property  now 
in  controversy  was  conferred  upon  the  court 
by  virtue  of  Acts  1868,  c.  273,  now  Code,  art. 
16,  i  213.  This  statute  declares  that  In  all 
cases  where  one  or  more  persons  Is  or  are 
entitled  to  an  estate  for  life  or  years,  or  are 
entitled  to  a  remainder  or  remainders,  vested 
or  contingent,  or  any  other  Interest  vested 
or  contingent  in  the  same  land,  on  aM>lica- 
tlon  of  any  of  the  parties  in  interest,  a  conrt 
of  equity  may,  if  all  the  i>artles  In  being  are 
patties  to  the  proceeding,  decree  a  sale  or 
lease  thereof.  If  it  shall  appear  to  be  advan- 
tageous to  the  parties  concerned,  and  shall 
direct  the  Investment  of  the  proceeds  of  salet 
•  •  •  and  all  such  decrees.  If  all  the  per- 
sons are  parties  who  would  b^  entitled  If  the 
contingency  had  happened  at  the  date  of  the 
decree,  shall  bind  all  persons,  whether  In 
being  or  not,  who  claim  or  may  claim  any  in- 
terest In  said  land  under  any  of  the  parties 
to  said  decree  or  under  any  person  from 
whom  any  of  the  parties  to  said  decree  claims; 
The  Jurisdiction  of  a  court  of  equity  to  de- 
cree a  sale  of  land  under  this  act  rests  upon 
the  concurrence  of  two  conditions  precedent, 
and  they  are  all  that  all  parties  in  interest 
and  in  being  who  would  be  entitled.  If  the 
contingency  had  happened  at  the  date  of  the 
decree,  must  be  parties  to  the  proceeding, 
and  the  sale  must  be  made  to  appear  to  be 
advantageous  to  the  parties  concerned.  If 
these  conditions  as  contemplated  by  the  act 
are  not  complied  with  at  the  date  of  the  de- 
cree, the  court  will  be  without  Jurisdiction  to 
decree  a  sale.  The  language  of  the  act  is: 
'And  all  such  decrees  if  all  the  persons  are 
parties  who  would  be  entitled  If  the  contin- 
gency had  happened  at  the  date  of  the  decree, 
shall  bind  all  persons,  whether  In  being  or 
not,  who  claim  any  interest  in  said  land  un- 
der any  of  the  parties  to  the  decree.'  •  •  • 
We  are  therefore  clearly  of  opinion  for  the 
reasons  stated  •  •  •  that  circuit  court  No. 
2  of  Baltimore  dty  had  no  power  by  virtue 
of  Its  general  chancery  Jurisdiction,  nor  under 
Acts  1868,  c.  278,  now  Code,  art  16,  §  213,  to 
authorize  the  sale  of  the  ground  rent  under 
the  decree  passed  In  this  cause,  and  the  court 
below  was  therefore  without  Jurisdiction  to 
ratify  and  confirm  the  sale  reported  herein." 

That  dedslcm  is  In  full  accord  with  the 
principles  established  in  the  cases  of  Downln 


V.  Sprecher,  35  Md.  474,  Long  v.  Long,  62  Md. 
33,  and  Stein  v.  Stein,  79  Md.  464,  29  Atl.  691. 
The  latter  case,  It  was  contended  by  the  ap- 
pellant here,  supported  Its  contention,  because 
the  court  there  said:  "It  it  should  become 
apparent  that  some  portion  of  the  property 
will  have  to  be  sold  to  do  Justice  to  the  sev- 
eral parties  entitled,  a  court  of  equity  would 
have  full  power  to  order  a  sale  and  direct  the 
proceeds  to  tie  placed  in  the  hands  of  the 
trustees  appointed  by  the  testator,  to  be  ad- 
ministered by  them  in  accordance  with  the 
directions  of  the  terms  of  the  trust."  But 
we  think  It  Is  apparent  that  this  implies  that 
the  Jurisdiction  must  be  properly  invoked, 
that  is,  by  the  only  method  of  procedure  pro- 
vided in  such  case,  and  not  under  Its  general 
chancery  powers.  The  decision  In  Ball  v. 
Safe  Deposit  Co.,  supra,  has  been  approved 
In  Murphy  v.  Coale,  107  Md.  198,  68  Atl.  615, 
where  this  conrt  said:  "The  testator's  daugh- 
ters are  given  life  estates  with  remainders  to 
their  children,  and.  In  the  event  of  a  daugh- 
ter dying  without  leaving  children  or  descend- 
ants living  at  her  death,  her  share  is  given 
to  her  brothers  and  sisters  and  their  descend- 
ants. As  the  will  does  not  give  to  the  exec- 
utors the  power  to  dispose  of  the  ground  rents 
In  which  the  shares' of  the  daughters  were 
invested  by  the  directions  of  the  will,  and 
as  these  unborn  contingent  remaindermen 
would  not  be  bound  by  the  decree  of  1892, 
which  determined  that  the  power  to  dispose 
of  the  Investment  of  the  daughters'  shares 
was  vested  in  the  executrix,  their  Interest  in 
the  ground  rents  in  question  would  not  pass 
by  a  sale  made  by  the  executrix.  Long  v. 
Long,  62  Md.  33:  BaU  v.  Safe  Deposit  Co., 
92  Md.  503,  48  Ati.  155,  52  L.  R.  A.  403."  In 
order  to  sell  the  estates  of  the  remaindermen, 
resort  must  be  had  to  proper  proceedings  un- 
der section  213,  art  16,  Code.  In  Ball  v.  Safe 
Deposit  Co.,  supra,  a  motion  for  reargument 
was  made  accompanied  by  an  elaborate  and 
able  brief  in  support  of  the  motion,  which 
after  full  consideration  was  overruled,  so 
that  the  question  Involved  must  be  regarded 
as  definitely  settled. 

It  Is  to  be  regretted  that  the  decision  which 
we  feel  compelled  to  make  should  necessitate 
the  cost  and  expense  of  three  separate  and 
distinct  partition  proceedings  for  the  purpose 
of  dividing  this  portion  of  Mrs.  Denmead's 
estate ;  but,  when  the  Jurisdiction  of  the  court 
to  make  such  partition  in  this  proceeding  is 
successfully  challenged,  there  Is  no  escape 
from  the  consequences. 

For  the  reasons  stated,  the  order  sostain- 
Ing  the  exertions  to  the  sale  and  setting  the 
same  aside  will  be  affirmed. 

Order  affirmed;  costs  to  be  paid  by  the  Safe 
Deposit  &  Trust  Company  out  of  that  portion 
of  the  trust  fund  representing  the  annuity  of 
the  deceased  annuitant. 
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FDHBICAN  T.  rUUKMAN  et  aL 
(Ooart  of  Appeals  ol  Ifaryland.    April  5,  1011.) 

1,  Bx«ODTOR8  AWD  Administbatorb  (|  367*) 
—PkBsUMPnoNB— Violation  or  Ptduciasy 
DniY. 

Undtr  the  nde  that  a  fidudatr  ia  picsnin- 
«d  to  hare  faithfally  performed  nia  trust,  it 
will  not  be  pieaamMJ,  in  the  absence  of  a  con- 
trary ahowinc,  that  an  administrator  tr«ialer- 
red  property  of  the  eaUte  without  an  older  of 
the  organs   court,  contrary  to  atatnte. 

[Ed.  TJote.— For  other  caaea,  see  Executors 
and  Administrators,  Dec.  Dig.  i  367.*] 

2.  EXBCUTOU  ARD  ADMINiaTKATOBS  (|  80&*) 
— ASSIONMENT  0»  AB8KT8— ADTHORITY. 

Evidence  held  to  sustain  a  finding  that  the 
administrator's  aaaignment  of  a  note  to  the 
widow  of  deceased  payee  waa  authorized  by 
order  of  the  orphans'  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  fi  12S9,  1260; 
Dec.  Dig.  i  309.*] 

8.   PBOPEBTT    (I    9*)— TlTLK— PRESinfPTIOH. 

Long  acquiescence  in  any  adverse  claim 
of  title  IS  sufficient  aa  a  rule  to  authorize  the 
jury  to  presume  that  the  claim  haa  a  legal 
foundation. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  {{  78,  87;    Dec.  Dig.  i  9.»] 

4.  Subrogation  (|  7*)- IUmedibb  o»  SuarrT. 

Though  at  common  law  a  surety'a  only 
legal  remedy  upon  paying  tie  assured  debt 
is  to  sue  the  principal  upon  his  implied  agree- 
ment for  reimbursement,  in  equity  a  surety 
is  subrogated   to  the  creditor's  securities. 

[Eld.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  iS  17-28;   Dec.  Dig.  |  7.*] 

5.  subboqation  (i  7*)— rxmedies  of  subbtt 
—Remedies  Aoairst  Pbuicipai.. 

The  remedy  given  a  surety  by  Code,  art.  8, 
f  S,  entitling  a  surety  on  any  note  who  pays 
the  money  due  ttiereon  to  an  assignment  there- 
of, and,  by  virtue  of  such  assignment,  to  main- 
tain an  action  in  his  own  name  against  the 
principal  debtor,  is  only  available  against  the 
principal  debtor,  and  not  against  cosureties. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  {{  17-28;   Dec.  Dig.  i  7.*] 

6.  Principal  and  Surety  ($  190*)— Reme- 
dies of  Surety— Action  Against  Princi- 
PAi^-JoiNT  Action. 

While  at  common  law  two  or  more  sureties 
must  sue  their  principal  separately  for  reim- 
bursement for  payment  of  the  assured  indebted- 
ness nnless  payment  was  made  from  a  joint  fund. 
under  Code,  art.  8,  §  5,  entitling  the  "surety'' 
on  a  note,  who  pays  the  money  due  thereon,  to 
an  assignment  tnereof^  and,  by  virtue  of  such 
assignment,  to  maintain  an  action  "in  his  own 
name"  against  the  principal  debtor,  construed 
in  view  of  article  1,  {  7.  providing  that  the 
aingular  always  indudes  tne  plural  when  used 
tn  the  Code,  unless  such  construction  would  be 
unreasonable,  two  saretiea,  receiving  an  asaign- 
ment  of  the  note  paid  by  tiiem,  may  jointly  sue' 
to  enforce  the  principal  debtor's  liability  for 
reimbursement,  though  the  payment  was  made 
from  their  separate  money,  and  not  from  a 
joint  fund. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  i  673 ;   Dec  Dig.  {  190.*] 

7.  Bnxfl  ARD  Nona  (|  40*)— Aoookmooaxior 
Partiks. 

An  accommodation   party  to  a   negotiable 

note  is  in  effect  a  surety,  having  the  same  right  of 

ijrecouraa  against  his  principal  aa  other  sureties. 

[Ed.   Note.— For  other  caaes,   aee   Bills   and 

Notes,  Cent  Dig.  f  66;    Dec  Dig.  f  49.*] 


8.    SuBBOQATIOir   n  7*>— BXIDtDinOFStTBRT. 

Code,  art  &  I  S,  entitling  a  surety  on  a 
note,  who  pays  the  money  due  thereon,  to  an 
assignment  thereof,  and,  by  virtue  of  such  as- 
signment, to  maintain  an  action  in  his  own 
name  against  the  principal  debtor,  embraoes 
all  kinds  of  sureties  so  aa  to  include  within  its 
operation  the  suretyship  of  an  accommodation 
maker  of  a  promissory  note. 

[Ed.  Note.— For  other  cases,  see  SublogBtion, 
Gent  Die.  U  lT-28;  Dm.  Dig.  i  7.*] 

Appeal  from  Circait  Court,  Carroll  County ; 
Wm.  H.  Thomas,  Wm.  Henry  Forsythe^ 
Jr.,  and  James  R.  Brashears,  Judges. 

Action  by  George  A.  Fahrman  and  anotbec 
against  John  T.  Fuhrman.  From  a  judgment 
for  plalntUTs,  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISOOB, 

peiaroe;  pattison,  and  urnhr,  jj. 

Francis  Neal  Parke  and  James  A.  O.  Bond, 
for  appellant  Ivan  li.  Hoft  and  Ooy  W. 
Steele,  for  appellees. 

URNER,  J.  The  appellant  and  aK>eUeea 
and  their  parents  were  comakers  of  a  promis- 
sory note  for  $1,000  secured  by  a  mortgage  of 
property  In  which  they  were  all  interested. 
After  the  .death  of  the  payee  Intestate,  the 
note  and  mortgage  were  transferred  to  his 
wldoV  by  the  administrator  of  his  estate.  Up- 
on the  failure  of  the  appellant  to  continue  the 
payment  of  the  Interest,  to  which  he  had  at- 
tended since  the  inception  of  the  Indebted- 
ness, the  appellees  were  compelled  to  pay  the 
amount  of  the  principal  and  Interest  In  order 
to  avoid  a  foreclosure  of  the  mortgage.  The 
note  and  the  mortgage  were  thereupon  as- 
signed to  the  appellees,  and  they  subsequent- 
ly brought  this  suit  for  reimbursement  from 
the  appellant  upon  the  ground  that  he  was 
the  real  principal  in  the  transaction,  and  that 
they  were  merely  his  sureties.  The  declara- 
tion contains  the  common  counts  in  assump- 
sit and  special  counts  on  the  note,  and  the 
defendant  pleaded  the  general  issue  and  lim- 
itations. To  the  latter  plea  the  plalntUTs  re- 
plied a  new  promise.  The  only  issues  of  fact 
In  the  case  related  to  the  questions  of  sure- 
tyship and  the  suspension  of  the  statute 
by  acknowledgments  of  the  defendant  Up- 
on these  Issues  the  jury  fouiid  for  the  plain- 
tiffs. The  court  below  rejected  certain  pray- 
ers offered  by  the  defendant  proposing  direc- 
tions for  a  verdict  in  his  favor ;  and  the  pro- 
priety of  this  ruling  presents  the  principal 
question  for  our  consideration. 

There  are  two  grounds  upon  which  it  la 
claimed  that  the  plalntifTs  proof  should  be 
held  legally  InsufflclMit  to  support  recovery. 
The  first  is  that  there  was  no  evidence  offer- 
ed to  show  that  the  assignment  of  the  note 
by  the  administrator  of  the  payee's  estate  to 
the  plaintlfCs'  assignor  was  authorized  by  an 
antecedent  order  of  the  orphans'  court  under 
whose  jurisdiction  the  estate  was  being  ad- 
ministered. The  assignment  In  question  was 
tn  the  form  of  an  ordinary .  Indorsement  of 
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tbe  nole  to  ttie  order  of  the  assignee.  It  was 
signed  by  the  administrator  In  hla  representa- 
tive capacity.  There  was  nothing  in  the  In- 
dorsement or  oB  the  note  to  show  the  occasion 
for  tbe  transfer.  It  was  in  evidence  that  the 
assignee  was  the  widow  of  the  payee^  and  this 
fact  would  suggest  the  idea  that  she  receiv- 
ed tbe  note  on  account  of  her  Interest  In  the 
estate.  It  was  contoided,  however,  that  the 
words  "for  value  received,"  used  In  the  as- 
signment to  tbe  widow  of  the  mortgage  se- 
curing the  note.  Indicated  that  the  transfer  of 
both  instruments  was  made  in  pursuance  of 
a  sale.  Upon  tbe  assumption  that  this  was 
the  real  nature  of  tbe  transaction,  and  in  tbe 
absence  of  evidence  to  show  that  tbe  sale  was 
duly  authorized,  it  is  urged  that  tbe  asslgn- 
moit  must  be  held  nugatory  under  section 
281  of  article  93  of  the  Code,  which  provides 
that:  "No  executor  or  administrator  shall 
sell  any  property  of  his  decedent  without  an 
order  of  the  orphans'  court  granting  bis  let- 
ters being  first  had  and  obtained  authoriz- 
ing such  sale ;  and  any  sale  made  without  an 
order  of  court  previously  bad  as  aforesaid 
shall  be  void,  and  no  title  shall  pass  thereby 
to  tbe  purchaser." 

Without  finding  it  necessary  to  determine 
whether  the  mere  use  of  the  words  "for  value 
received"  in  tbe  assignment  of  the  mortgage 
would  be  sufficient  to  Justify  the  inference 
that  tbe  accompanying  note  had  been  sold  to 
the  assignee,  especially  in  view  of  tbe  widow's 
relationship  to  tbe  estate,  but  accepting  this 
theory  for  the  purposes  of  our  decision,  we 
are  of  the  opinion  that  tbe  evidence  in  the 
record  was  legally  sufficient  to  sustain  the 
validity  of  the  title  transmitted  by  the  ad- 
ministrator of  the  payee. 

[1]  To  hold  otherwise  would  be  to  assume 
from  the  mere  absence  of  proof  to  the  con- 
trary that  the  administrator  may  have  com- 
mitted a  breach  of  his  duty  by  violating  the 
plain  prohibition  of  the  statute  we  have  just 
transcribed.  This  would  be  in  direct  con- 
flict with  the  principle  that  a  fiduciary  is  en- 
titled to  tbe  presumption  of  fidelity  in  the 
performance  of  "his  trust.  In  Sbllknecbt  v. 
Bastbnm,  2  Gill  &  3.  130,  the  title  involved 
was  dependent  upon  a  deed  executed  by  a 
trustee  appointed  by  a  decree  which  express^ 
ly  provided  that  no  deed  should  be  given  until 
the  report  of  sale  was  finally  ratified.  There 
was  no  evidence  as  to  the  ratification  of  the 
sale.  "The  law  is  well  established,"  said  tbe 
court,  "that  facts  to  aid  a  title  may  in  some 
cases  be  presumed.  •  •  •  It  is  not  to  be  in- 
tended the  trustee  disregarded  this  injunction. 
He  had  no  Interest  in  violating  It,  and 
the  law  will  always  lean  to  the  presump- 
tion that  tbe  trustee  has  faithfully  execut- 
ed bis  trust"  It  was  said  In  Brewer  v. 
Bowersox,  92  Md.  674,  48  Atl.  1063:  "Where 
an  act  may  be  Innocent  or  culpable,  as  an- 
tecedent circumstances  make  It  one  or  the 
other,  and  those  antecedent  drciunstances 
are  not  disclosed,  the  plainest  dictates  of 
Justice  require  that  tbe  act  shaU  be  treated 


as  an  innocent  act  And  so,  when  tbe  al> 
tematlve  Is  as  to  whether  the  act  is  riglitr 
ful  or  wrongful,  tbe  act  being  one  that 
may  be  either  according  to  its  environment, 
and  there  is  nothing  to  show  that  It  is  wrong- 
ful, tbe  natural  and  tbe  general  presump- 
tion, founded  on  observation  and  experience^ 
is  that  It  was  rightful."  Tbe  present  case  is 
clearly  entitled  to  the  benefit  of  this  prindpla 

[1]  There  is  another  consideration  which 
prevents  the  adoptton  of  the  appellant's  the- 
ory. It  Is  In  evidence  that  from  the  time  the 
note  was  given  in  18S1  the  appellant  paid  the 
interest  annually  to  the  original  payee  until 
his  death  in  1892,  and  thereafter  continued 
the  Interest  payments  to  the  widow  for  15 
years  after  she  had  received  the  note  by  as- 
signment from  tbe  administrator.  During 
this  protracted  period  the  widow  remained 
the  holder  of  the  note,  and  her  ownership  was 
uniformly  recognized  by  the  appellant  There 
was  certainly  In  this  circumstance  a  suffi- 
cient basis  for  the  inference  that  tbe  assign- 
ment by  the  administrator  was  not  open  to 
question. 

[3]  It  is  a  general  rule  that  "long  acquies- 
cence in  any  adverse  claim  of  right  is  good' 
ground  on  which  a  Jury  may  presume  that 
the  claim  had  a  legal  commencement."  1 
Greenleaf  on  Evidence,  {  47.  In  the  absence 
from  the  record  before  us  of  any  evidence  to 
■bow  that  there  was  any  irregnlarltir  in  the 
asslgnmoit  we  think  the  long-continued  rec- 
ognition of  its  validity  by  tbe  appellant  was 
a  fact  from  which  it  might  be  legitimately  In- 
ferred that  an  order  of  court,  if  really  requir- 
ed by  the  nature  of  tbe  transaction,  had  been 
duly  obtained.  The  cases  of  Dittman  v.  Rob- 
inson, 57  Md.  486,  and  Green  v.  Hart,  57  Md. 
234,  relied  upon  by  the  appellant  to  support 
the  contention  we  have  discussed,  were  con- 
cerned with  very  different  questions  from  the 
present  In  each  of  these  cases  the  action 
was  Instituted  by  an  administrator  d.  b.  n. 
c.  t  a.,  and  the  declaration  was  held  defec- 
tive in  not  alleging  an  order  of  tbe  orphans' 
court  autborlzlDg  tbe  suit  Tbe  necessity  for 
an  averment  by  a  personal  representative  as 
to  his  authority  to  sue  rests  upon  a  prin- 
ciple which  Is  not  at  all  inconsistent  with 
that  which  .permits  a  presumption  as  to  the 
rightfulness  of  his  executed  acts  under  such 
conditions  as  exist  In  this  case. 

Tbe  second  general  objection  raised  by  the 
defendant  to  the  legal  sufficiency  of  the  ev- 
idence to  supiwrt  a  verdict  for  the  plain- 
tiffs is  tbat  the  record  shows  without  dis- 
pute that  they  paid  the  note  with  their  sep- 
arate moneys,  and  not  out  of  any  fund  in 
which  they  were  jointly  Interested,  and  that 
consequently  they  are  not  entitled  to  a 
joint  recovery.  This  theory  is  dependent 
upon  tbe  common-law  principle  tbat,  if  two 
or  more  sureties  pay  a  debt  they  must  sue 
separately  for  reimbursement  from  their 
principal,  unless  they  have  made  the  payment 
out  of  a  joint  fund.  82  Cya  265;  7  Amer.  & 
Bug.  Bncyc.  of  Law  (2d  JUA.)  862;  1  Brandt 
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on  Surety ahlp,  |  209.  The  reason  of  tbla 
rule  Is  that  the  implied  promise  of  the  prin- 
cipal to  indemnify  the  sureties  is  regarded 
as  haying  heen  made  to  them  separately, 
and  not  Jointly.  It  Is  insisted  that  the  ap- 
tilic^Uon  of  this  principle  to  the  case  at 
bar  Is  not  affected  by  the  statutory  prori- 
■lon  (Code,  art  8,  |  6)  that:  "The  surety 
In  any  bond  or  other  obligation  for  the  pay- 
ment of  money  or  promissory  note,  or  the 
indorser  of  any  protested  bill  of  exchange, 
who  shall  pay  or  tender  the  money  due 
thereon,  whether  the  whole  be  due  or  part 
has  been  proTiously  paid,  shall  be  entitled 
to  an  assignment  thereof;  and  may,  by  vir- 
tue of  such  assignment  maintain  an  action 
in  his  own  name  against  the  principal  debt- 
or." The  contention  Is  that  the  section 
quoted,  so  far  as  it  applies  to  bills  of  ex- 
change and  promissory  notes,  is  merely  de- 
claratory of  the  common  law;  and  a  sug- 
gestion to  that  effect  is  cited  from  1  Poe 
<m  Pleading  and  Practice  (4th  Ed.)  |  115. 
[4]  At  common  law  the  only  legal  remedy 
of  the  surety  was  to  sue  the  principal  upon 
his  implied  promise  of  reimbursement.  Cris- 
fleld  T.  Handley,  55  Md.  196;  note  to  Nel- 
son T.  Webster  (Neb.)  68  L.  R.  A.  817;  32. 
Cya  261.  In  equity  the  surety  was  suo- 
rogated  to  all  the  remedies  and  securities 
of  the  creditor.  Crlsfield  t.  Handley,  supra; 
Oram  v.  Wrlghtson,  51  Md.  34,  34  Am.  Rep. 
286;  Wallace  v.  Jones,  110  Md.  143,  72 
Atl.  769;  note  to  68  L.  R.  A.  517,  supra.  In 
Mr.  Poe's  discussion  of  the  statute  to  which 
we  have  referred,  in  his  work  on  Pleading, 
supra,  the  legal  right  of  action  Just  stated 
was  mentioned  as  applying  to  bonds  given 
for  the  payment  of  money,  and  it  is  then 
said:  "By  this  section,  however,  an  addi- 
tional remedy  is  given  to  the  surety  upon 
a  bond  against  the  principal  debtor  for  up- 
on paying  it  be  is  declared  to  be  entitled  to 
an  assignment  of  it,  and  may  upon  it  main- 
tain an  action  agalust  the  principal  debtor. 
With  reference  to  promissory  notes  and  bills 
of  exchange,  the  section.  Is  perhaps  only 
declaratory  of  the  common  law."'  The  last 
sentence  in  this  quotation  is  based  upon  an 
observation  of  Justice  Livingston  in  Lenox 
v.  Prout,  8  Wheat.  526,  4  L.  Ed.  449,  that: 
"By  an  act  of  Maryland  it  seems  express- 
ly provided — which  is,  perhaps,  only  declar- 
atory of  the  common  law — that  an  Indorser 
may  tender  to  a  plaintiff  the  amount  of 
Judgment  which  he  has  recovered  against  the 
maker  of  a  note,  and  obtain  an  assignment 
of  it"  The  act  here  referred  to  is  section 
V  of  article  8  of  the  (3ode^  which  provides 
that  when  Judgment  is  recovwed  against 
the  principal  debtor  and  surety,  and  the 
latter  pays  the  amount  due,  he  shall  be  en- 
titled to  an  assignment  of  the  Judgment  and 
execution  In  his  own  name  against  the  prin- 
cipal. Justice  Livingston  was  disposing  of 
a  suit  In  equity,  and  his  allusion  to  the  com- 
mon law  la  the  atatement  quoted  doubtless 


had  reference  to  the  equitable  right  of  sub- 
rogation which  existed  independently  of 
statute  in  favor  of  a  surety  who  paid  the 
debt  of  hla  principal.  So  far  as  legal  rem- 
edies against  the  principal  were  concerned, 
it  is  well  settled,  as  already  indicated,  that 
the  surety  was  confined  at  common  law  to 
his  action  in  implied  assumpsit  The  credi- 
tor's claim  against  the  principal  being  ex- 
tinguished by  the  surety's  payment  the  ev- 
idence of  that  Indebtedness  could  not  btt 
made  the  basis  of  a  suit  at  law.  It  is  evi- 
dent that  our  statute  enlarges  the  right  of 
the  surety  In  this  respect  He  is  now  en- 
titled to  have  assigned  to  him  the  lustra- 
ment  representing  the  debt  he  has  paid  and 
to  maintain  an  action  on  it  against  the  prln> 
cipal  debtor  by  virtue  of  the  assignment 

[S]  The  common-law  right  of  a  surety  to 
sue  his  principal  tn  Implied  cusumpsit  has 
therefore  been  supplemented  by  the  statu- 
tory right  to  sue  after  assignment  on  the 
original  evidence  of  indebtedness.  This  spe- 
cial remedy,  however,  is  available  only 
against  the  principal  debtor,  and  cannot  be 
utilized  as  against  cosureties.  Carroll  v. 
Bowie,  7  Gill,  42;  Martlndale  ▼.  Bkk^  41 
Md.  676.  • 

[61  The  statute  in  conferring  the  right  of 
action  we  are  considering  uses  the  term 
"surety"  In  the  singular.  But  the  Code  en- 
acts in  Its  rules  for  the  Interpretation  of  its 
own  provisions  (article  1,  |  7)  that:  "The 
singular  always  includes  the  plural,  and  vice 
versa,  except  when  such  construction  would 
be  unreasonable."  There  Is  no  reasonable 
ground  upon  which  to  Impute  to  the  Leg- 
islature the  intention  to  discriminate  In  the 
act  between  a  single  surety  who  pays  the 
debt  and  two  or  more  sureties  who  Join  In 
accomplishing  the  same  object  The  obvi- 
ous purpose  of  the  statute  was  to  provide  * 
special  method  for  the  enforcement  of  the 
right  of  a  surety  to  be  reimbursed.  This 
right  exists  in  favor  of  all  the  sureties  in 
any  obligation  for  the  payment  of  money. 
None  of  them  can  exercise,  it  without  the 
payment  of  the  entire  debt  and,  if  all  com- 
bine to  discharge  the  claim  of  the  creditor, 
there  is  no  Just  reason  to  deny  to  them  the 
benefit  of  Uie  statutory  remedy.  In  thi* 
case  the  two  sureties  have  actually  received 
an  assignment  of  the  note  they  have  paid; 
and,  as  they  are  Jointly  interested  In  the  ev- 
idence of  Indebtedness  which  they  have 
thus  acquired  under  the  law,  they  are  clear- 
ly entitled  to  maintain  the  present  Joint 
action  upon  it  to  enforce  the  liability  of  the 
principal  debtor. 

The  questions  we  have  discussed  were 
raised  upon  the  defendant's  first  and  sec- 
ond prayers.  As  they  were  opposed  to  the 
views  we  have  stated  as  controlling  tiM 
case,  we  approve  of  their  rejection. 

The  defendant's  fourth  prayer  sought  to 
have  the  Jury  instructed  that  under  tiie 
pleadings,  there  was  no  wvldaiOB  legally  aQt. 


Digitized  by 


Google 


iCd^ 


MUTUAL  lilFE  INS.  CO.  T.  BOBIKSON 


1086 


fldent  to  entitle  tbe  plaintiffs  to  recover  un- 
der a  count  In  tbe  declaration  -which  pro- 
ceeded upon  tlie  theory  that  the  plaintiffs 
signed  the  note  In  suit  as  accommodation 
comakers  at  the  defendant's  request. 

It  is  urged  that  such  a  maker  of  a  Joint 
and  several  promissory  note  Is 'not  a  surety 
Trlthln  the  meaning  of  the  statute.  We  are 
unable  to  sustain  this  contention. 

[7]  The  principle  is  well  established  that 
an  accommodation  party  to  a  negotiable 
Instrument  Is  in  effect  a  surety  of  the  party 
accommodatedi  and  has  the  same  right  of 
recourse  that  any  other  surety  has  against 
his  prl'ndpal.  7  Cyc.  726;  1  Words  and 
Phrases,  74;  Barron  v.  Oady,  40  Mich.  281: 
Amer.  Nat  Bank  v.  Junk  Bros.  Lumber  Mfg« 
Co.,  94  Tenn.  624,  30  S.  W.  753,  28  U  B,  A. 
492;  GunnlB,  Barrett  &  Oo.  v.  Welgley,  114 
Pa.  195,  6  Atl.  465. 

[8]  The  act  under  consideration  does  not 
define  the  character  of  the  suretyship  In  the 
instruments  mentioned  with  reference  to 
which  the  additional  remedy  Is  provided.  It 
confers  the  right  generally  upon  those  who 
are  In  fact  sureties  In  any  bond  or  obliga- 
tion for  the  payment  of  money  or  promla- 
■ory  note  without  reference  to  tl»e  technical 
origin  or  designation  of  their  relation  to 
the  principal  debtor.'  In  view  of  the  un- 
qualified use  of  the.  term  in  the  statute, 
we  can  have  no  doubt  that  It  was  Intended 
to  Include  the  suretyship  of  an  acc6mmoda- 
tlon  maker  of  a  promissory  note.  The 
fourth  prayer  of  the  defendant  was  In  con- 
flict with  tbis  principle,  and  was  properly 
refused. 

The  plalntlfts'  first,  prayer,  which  was 
granted  as  modified  by  the  court,  Instructed 
the  Jury  that  If  they  found  from  the  evi- 
dence that  the  note  In  suit  was  signed  by 
the  plaintiffs  at  the  request  of  the  defend- 
ant for  the  purpose  of  enabling  the  defend- 
ant to  borrow  money  thereon  and  that  the 
plalntlfts  received  no  part  of  the  money  se- 
cured Uy  tbe  note,  ao^d  sbould  further  find 
that  the  plaintiffs  subsequently  paid  to  the 
holder  the  amount  of  tbe  note  and  inter- 
est, then  tbe  plaintiffs  were  entitled  to  re- 
cover the  amount  from  tbe  defendant,  pro- 
vided the  Jury,  sbould  further  find  that  the 
defendant  within  three  years  before  the 
suit  made  a  promise  to  pay  to  tbe  holder. 
It  Is  objected  that  this  prayer  did  not  sub- 
mit to  the  Jury  to  find  whether  the  note 
was  delivered  to  tlte  payee,  and  whether  the 
defendant  actually  received  the  loan.  There 
were  also  sp^ial  exceptions  raising  the  same 
questions  we  have  considered  on  the  prayers 
.to  withdraw  the  .case  from  the  Jury.  There 
was  no  oontrovectad  Issue  of  fact  before 
tbe  Jury  as  to  the  specific  matters  in  re- 
spect to  whicb  the  prayer  is  claimed  to 
bave  been  deficient,  as  tbe  delivery  of  the 


note  and  the  recript  by  iba  appellant  of  tlie 
loan  it  represented  were  shown  without 
contradiction.  The  prayer,  therefore,  could 
not  be  held  objectionable  upon  tiie  grounds 
suggested.  It  correctly  submitted  the  case 
to  the  Jury,  and  tbe  objections,  both  general 
and  si>eclal,  were  properly  overruled. 

The  appellant's  contention  on  the  merits 
was  that  he  and  the  appellees  and  their 
mother  were  sureties  on  the  note  for  their 
fatber,  and  that  the  latter  borrowed  the 
money  It  secured  for  the  purpose  of  paying 
an  Indebtedness  be  had  incurred  to  the  ap- 
pellant for  services  rendered.  It  was 
claimed,  therefore,  that'  the  appellees'  re- 
covery from  the  appellant  should  be  upon 
tbe  basis  of '  contribution  among  cosureties, 
and  should  not  be  extended  to  complete  In- 
demnity. This  theory,  as  well  as  that  of 
the  plaintiffs,  was  fairly  submitted  to  tbe 
Jury  under  proper  instructions  granted  at 
the  lufltence  of  the  respective  parties.  There 
was  no  error  in  any  of  the  rulings  submitted 
for  our  review,  and  the  Judgment  must  be 
afSrmed. 

Judgment  affirmed,  with  costs. 

016  Ud.  408) 
MUTUAL  UFB  INS.  CO.  v.  BOBINSON. 
(Court  of  Appeals  of  Maryland.    April  S,  1911.) 

1.  INBUBANOE    {|    291*)— LiFE    iHSmtANCE  — 

Wabranties. 

If  statements  in  insured's  application  and 
in  bis  answers  to  the  medical  examiner  that  he 
was  In  good  health  were  warranties,  if  untrue, 
the  company  conid  defeat  recovery  on  the  policy 
by  showing  that  they  were  made  in  bad  faith, 
or  were  material  to  the  risk,  though  made  in 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig,  U  681-696 ;    Dec.  Dig.  g  291.*J 

2.  Insdbancx    (S  291*)-— Life   Irsubanoe  — 
Misrepresentations. 

If  statements  in  insured's  application  as 
to  the  condition  of  iiis  health  were  merely,  rep- 
resentations, but  made  material  by  agreement 
of  the  parties,  only  their  truth  was  open  for 
consideration  on  the  question  of  forfeiture. 

(Bd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  681-696;    Dec  IWg.  i  291.*] 

3.  IHBUBANCE     (f    668*)  — Lm     INBUBAITOB  — 
MlBtt£FRES£]MTATIONS— JCBT    QUESTION. 

Whether  a  statement  in  the  application 
that  insured  is  io  good  health  be  a  warranty  or 
representation,  the  (joestion  of  good  faith,  or  of 
its  truth  or  materiality,  is  ordinarily  for  the 
jury,  thongh,  where  either  bad  faith  of  the  ap- 
plicant or  tbe  falsitr  or  materiality  of  the  mis- 
representations is  shown  by  uncontradicted  evi- 
dence, the  court  may  determine  the  question  as 
a  matter  of  law,  and  may  instruct  that  certain 
diseases,  such  as  cancer,  tuberculosis,  or  Bright's 
disease,  are  material  to  the  risk,  since  the  com- 
pany's knowledge  that  the  applicant  had  either 
would  necessarily  induence  it  in  passing  upon 
the  risk. 

[Bd.  Note.— For  other  cases,  see  Inaurance. 
Cent.  IMg.  a  1732-1770;    Dec.  Dig.  |  eeS.*] 

4.  Trial  (jj  260*)— Inbtbuotionb  Covxbed  by 
Those  Given. 

In  an  action  on  a  life  policy  defended  on 
tbe  ground  that  insured  represented  in  his  ap- 
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^cation  tbat  lie  was  In  good  health,  when  he  In 
fact  had  Bright's  disease,  defendant  lequeated 
a  prayer  that,  if  insured  made  falae  represen- 
tations in  his  application  which  were  material 
to  the  risk,  the  jury  must  find  for  defendant, 
though  the  representations  were  made  in  good 
faith,  and  if  he  had  Bright's  disease  at  the  time 
of  his  application,  but  stated  therein  that  be 
was  in  good  health,  snch  answer  was  a  false 
statement  upon  a  material  matter,  though  made 
in  good  faith,  and  further  requested  a  prayer 
that  if  Insured  bad  Brighfs  disease  before  he 
was  insured  which  wan  discovered  by  a  urin- 
aJysis,  and  such  disease  was  also  shown  by 
medical  examinations  after  he  was  insured,  the 
jury  must  find  that  bis  statement  that  he  was 
in  good  health  was  false  upon  a  matter  material 
to  the  risk,  held  fnlly  covered  by  instructions 
that  if  insured  made  faUe  representations  which 
were  material  to  the  risk,  and  defendant  was 
misled  thereby  in  issuing  the  policy,  the  jury 
should  find  for  it,  though  the  representations 
were  made  in  ignorance  of  their  untruth,  and 
that  if  insured  had  Bright's  disease  or  any  oth- 
er disease  mentioned  in  the  policy  when  the 
application  waa  issued,  and  that  Bright's  dio- 
ease  resulted  In  bia  death,  the  jury  should  find 
for  defendant 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  651-«50 ;   Dec.  Dig.  {  2e0.»] 
6.  INBUBANCB  (g  e68»)— Life  iHStnuNcs-Jti- 

■TjQUKSTION. 

where  evidence  in  an  action  on  a  life 
policy  defended  on  the  ground  of  misrepresenta- 
tions as  to  insured's  health,  made  in  the  ap- 
plication, was  conflicting,  the  case  was  for  the 
jury  on  the  essential  facts. 

[Bd.  Note.— B'or  other  cases,  see  Insurance, 
Cent  Dig.  fi  1732-1770;   Dec.  Digt  i  668.»] 

6.  Afpeal    and    Ebrob    (|   1064*)— Inbibuo- 

IIONS — Habmlesb  ESbbob. 

In  an  instruction  in  an  action  on  a  life 
policy  defended  for  misrepresentations  in  the 
application  as  to  the  condition  of  insured's 
health,  the  court  instructed  that  if  insured  was 
suffering  from  Bright's  disease  or  any  of  the 
diseases  mentioned  in  the  policy,  and  "that 
Bright's  disease  or  other  diseases  mentioned  in 
the  policy  finally  resulted  in  his  death,"  the  ju- 
ry snould  find  for  defendant.  Held,  it  bemg 
conceded  that  he  died  of  Bright's  disease,  the 
quoted  clanse,  though  erroneous,  was  not  pre]- 
udiciaJ. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Eirror.  Cent  Dig.  tf  4219-4224;  Dec.  Dig.  | 
1064.*] 

Appeal  from  Clrcnit  Court  for  St  Mary's 
County;  John  P.  Briscoe,  B.  Harris  Cama- 
Iler,  and  Fillmore  Beall,  Judges. 

Action  by  Nellie  B.  Bobinson  ag^ainst  the 
Mutual  Life  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afflfmed. 

Here  follows  plaintiff's  second  prayw: 
"If  the  Jury  find  from  the  evidence  that  the 
defendant  executed  the  policy  of  insurance 
offered  in  evidence  and  delivered  the  same 
to  Henry  T.  Bobinson  In  his  lifetime,  and 
tbat  the  said  Henry  T.  Bobinson  paid  the 
defendant  all  the  premiums  payable  there- 
on up  to  tbe  time  of  his  death  and  com- 
plied with  all  the  undertakings  stipulated 
to  be  performed  on  his  part  in  said  policy, 
and  that  on  the  25th  day  of  September,  1909, 
he  died,  and  that  Nellie  B.  Bobinson,  his 
wife,  the  beneficiary  named  in  said  policy 


of  insurance,  exhibited  and  ddlTerad  to  the 
defendant  due  proof  of  tbe  death  of  tbe 
said  Henry  T.  Bobinson  as  required  by  the 
terms  of  tbe  said  policy,  on  or  abont  tbe 
10th  day  of  October,  1909,  and  before  tbe 
commencement  of  this  suit,  then  tbe  plain- 
tiff Is  entitled  to  recover  in  tbJs  action. 
unless  the  Jury  shall  find  from  tbe  evidence 
that  Henry  T.  Bobinson  in  his  aK>Ucatlon 
for  Insurance  made  some  misrepresentation 
or  untrue  statement,  and  tbat  said  misrepre- 
sentation or  untrue  statement  (if  the  Jury 
shall  find  any)  was  material  to  the  risk." 
(Granted.) 

Here  follows  plaintiff's  third  prayer:  "The 
Jury  is  hereby  instructed  that  the  burden 
of  proving  tbat  Henry  T.  Bobinson  In  bis 
application  for  insurance  offered  In  evidence 
in  tbia  case  made  a  mtBrepresentation  or 
untrue  statement  rests  upon  tbe  defendant, 
and,  if  the  Jury  is  convinced  tliat  tbe  said 
Henry  T.  Bobinson  did  make. a  misrepresen- 
tation or  untrue  statement  In  said  applica- 
tion, tbe  burden  of  proving  that  the  said 
misrepresentation  or  untrue  statement  Is 
material  to  tbe  risk  rests  also  upon  tbe 
defendant"     (Conceded.) 

Here  follows  the  plaintifTs  sixth  prayer: 
"If  the  Jury  find  for  the  plaintiff,  then  the 
plaintiff  is  entitled  to  recover  tbe  sum  of 
one  thousand  dollars  (|1,000),  the  amount  of 
tbe  policy,  and  they  may  also  allow,  if  In 
their  discretion  they  may  see  fit  to  do  so, 
legal  interest  on  said  sum  of  $1,000  from 
such  time  the  Jury  may  find  tbe  defendant 
received  and  accepted  satisfactory  proof  at 
Its  head  office  of  tbe  death  of  Henry  T. 
Bobinson  down  to  this  date."     (Conceded.) 

Here  follows  defendant's  first  prayer: 
"Tbe  defendant  prays  tbe  court  to  Instruct 
the  Jury  that  if  they  shall  find  from  tbe  evi- 
dence in  this  case  that  Henry  T.  Bobinson, 
the  insured,  made  false  representations  in 
his  written  application  for  insurance,  and 
further  find  that  such  false  r^resentatlons 
were  material  to  Hie  risk  assumed  by  the 
defendant  In  issuing  the  policy  of  Insurance 
which  is  the  cause  of  action  in  this  case, 
then  tbeir  verdict  must  be  for  the  defoid- 
ant,  notwithstanding  they  believe  the  in- 
sured made  such  representations  uninten- 
tionally or  through  mistake  and  in  good 
faith."    (Bejected.) 

Here  follows  defendant's  second  prayer: 
"The  defendant  prays  the  court  to  Instruct 
the  Jury  that  If  tbey  shall  find  from  tbe 
evidence  In  this  case  that  Henry  T.  Bobin- 
son, the  Insured,  was  afflicted  with  Brighfs 
disease  at  tbe  time  of  Ills  application,  and 
that  he  affirmatively  answered  tbe  qoestlon 
in  said  application,  'Are  yon  now  In  good 
health  r  thai  BWA  answer  constltnted  a 
false  statemmt  upon  a  matter  material  to 
the  risk  assumed  by  tbe  defendant  in  iaso- 
Ing  the  policy    of  Insurance   which   is  the 
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cause  of  actton  In  tbls  case,  and  their  ver- 
dict must  be  for  the  defendant,  notwith- 
standing they  believe  the  Insured  was  Ig- 
norant of  the  fact  that  be  was  bo  afflict- 
ed."    (Rejected.) 

Here  follows  drfendanfs  third  prayer: 
"The  defendant  prays  the  court  to  Instruct 
the  Jury  that  If  they  shall  find  from  the 
evidence  In  this  case  that  Henry  T.  Robin- 
son, the  Insured,  was  afflicted  with  Bright* s 
disease  in  January,  1906,  that  a  urinalysis 
of  his  urine  made  at  intervals  of  two  or 
three  weeks  thereafter  by  the  physician  who 
made  the  first  urinalysis  In  January,  190S, 
up  to  the  summer  of  that  year,  showed 
that  he  was  afflicted  with  that  disease 
throughout  all  this  period;  that  a  medical 
examination  of  the  insured  by  another  phy- 
sician in  February,  1900,  disclosed  the  fact 
that  he  then  had  Brlght's  disease,  diagnosed 
by  the  physician  who  made  this  last  exam- 
ination as  a  case  of  long  standing,  and  that 
the  said  insured  died  of  Brlght's  disease  in 
September,  1900,  then  they  must  find  that 
the  affirmative  answer  of  the  said  insured 
in  his  application  for  Insurance  August  IS, 
1906,  to  the  question  in  said  application,  'Are 
you  now  in  good  health?"  must  have  been 
false  upon  a  matter  material  to  the  risk 
assumed  by  the  defendant  In  issuing  the 
policy  of  insurance  which  is  the  cause  of 
action  in  this  case,  and  their  verdict  must 
be  for  the  defendant"    (Rejected.) 

Here  follows  defendant's  fourth  prayer: 
"The  defendant  prays  the  court  to  Instruct 
the  jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  entitle  the  plaintiff 
to  recover  under  the  pleadings  in  the  case, 
and  that,  therefore,  their  verdict  must  be 
for  the  defendant"    (Rejected.) 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  PATTISON,  and  URNER,  JJ, 

Carlyle  Barton  and  Randolph  Barton,  for 
appellant  J.  Frank  Parran  and  John  B. 
Oray,  for  aiwellee. 

BDRKB,  J.  This  is  an  appeal  from  a 
jndgm«at  of  the  circuit  court  for  St  Mary's 
county  In  favor  of  the  appellee  upon  a  policy 
of  life  insurance  Issued  by  the  appellant 
The  policy  was  issued  on  the  13tb  day  of 
August,  1908,  and  it  Insured  for  $1,000  the 
life  of  Henry  T.  Robinson  for  the  beneflt 
of  bis  wife,  Nellie  B.  Robinson,  the  ai^)ellee. 
Henry  T.  Robinson,  the  Insured,  died  of 
Brlght's  disease  on  the  25th  of  September, 
1909.  The  appellant  refused  to  pay,  and  the 
appellee  brought  salt  upon  the  policy.  The 
declaration  is  in  assumpsit  The  appellant 
filed  the  general  issue  plea  and  two  special 
pleas.  The  first  special  plea  alleged  that 
the  insured  induced  the  defendant  to  issue 
the  policy  by  falsely  and  fraudulently  rep- 
resenting at  the  time  of  his  ai^llcatlon 
therefor  that  he  was  in  good  health,  when 
in  truth  and  in  fact  he  was  not  then,  nor 
when  the  policy  was  issued,  in  good  health. 


but  was  at  those  times,  as  weii  as  for  some 
time  prior  thereto,  afflicted  with  Bright's 
disease,  a  disease  which  tends  to  shorten 
human  life.  The  second  special  plea  alleged 
that  the  said  insured  made  other  false  and 
fraudulent  representations  In  the  written  ap- 
plication made  by  him  ^  as  an  inducement  to 
issue  the  policy,  which  representations  were 
of  matters  material  to  the  risk  assumed  by 
the  defendant  in  Issuing  the  policy.  The 
premiums  appear  to  have  been  paid  as  they 
fell  due  during  the  lifetime  of  the  deceased, 
and  after  his  death  proper  proof  of  death 
was  furnished  to  the  appellant  The  sole 
defense  to  the  suit  was  that  the  insured  bad 
induced  the  appellant  to  Issue  the  policy  by 
false  and  fraudulent  representations  mate- 
rial to  the  risk,  and  these  false  and  fraud- 
ulent representations,  relied  upon  to  avoid 
the  policy,  are  those  set  out  in  the  first. spe- 
cial plea. 

At  the  trial  of  the  case,  the  plaintiff  of- 
fered in  evidence  the  policy  of  the  insurance, 
proof  of  deatii,  and  the  original  application 
for  Insurance.  The  application  was  made 
to  the  appellant  company  and  signed  by  the 
Insured  on  August  12,  1908,  and  it  Is  therein 
stated  that  "all  the  following  statements 
and  answers  and  all  those  that  I  make  to 
the  company's  medical  examiner  In  continu- 
ation are  trae  and  offered  to  the  company  as 
an  Inducement  to  issue  -the  proposed  policy, 
which  I  hereby  agree  to  accept,  and  which 
shall  not  take  effect  unless  and  until  the 
first  premium  shall  have  been  x>aid  during 
my  continuance  in  good  health,  and  unless 
also  the  policy  shall  have  been  Issued  during 
my  continuance  in  good  health,  except  In 
case  .a  binding  receipt  shall  have  been  Issued 
as  hereinafter  provided.".  In  answer  to  a 
question  put  to  him  by  the  medical  examiner, 
the  insured  stated  that  he  was  in  good 
health.  The  following  condition  appears  in 
the  policy  of  insurance:  "AU  statements 
made  by  the  Insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not 
warranties,  and  no  such  statement  of  the  in- 
sured shall  avoid  or  be  used  in  defense  to 
a  claim  under  this  policy  unless  contained  in 
the  written  application  herefor,  a  copy  of 
which  is  endorsed  hereon  or  attached  hereto." 

In  order  to  dispose  of  the  legal  questions 
presented  by  the  appeal,  it  will  be  necessary 
to  give  an  outline  of  the  substantial  facts 
appearing  in  the  record.  The  plaintiff  testi- 
fied that  she  was  the  widow  of  Henry  T. 
Robinson,  the  insured,  and  the  beneficiary 
mentioned  In  the  policy;  that  she  had  been 
married  to  her  husband  for  about  15  years 
at  the  time  of  his  death;  that  he  died  on 
September  25,  1909 ;  and  that  she  had  never 
been  paid  as  such  beneficiary,  although  proof 
of  death  had  been  duly  forwarded  to  the 
defendant  and  demand  for  payment  made. 
She  testified  that  her  husband  Iiad  died  of 
Bright's  disease;  that  he  had  been  ill  four 
or  five  months  Immediately  preceding  the 
date  of  his  death ;  that  the  immediate  cauM 
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of  death  was  heart  disease;  and  that  she 
did  not  know  her  husband  had  Brlght's  dis- 
ease nntU  she  was  told  by  the  doctor  who 
so  certlfled  In  the  proof  of  death. 

John  S.  Jones  testified  that  he  was  the 
solicitor  or  agent  of  the  defendant  on  Au- 
gust 13,  1908;  that  ]}e  knew  Henry  T.  Rob- 
inson, and  solicited  him  to  have  his  life  in- 
sured, and  prepared  for  him  an  application 
for  Insurance.  He  identified  the  application 
offered  in  evidence  as  the  one  prepared  by 
him  and  forwarded  to  the  company,  except 
that  certain  writing  thereon  whereby  it  ap- 
peared that  some  person  or  officer  of  the  de- 
fendant company  had  requested  the  issuing 
of  an  endowment  policy  for  $1,000,  instead 
of  an  ordinary  life  policy  for  $2,000,  for 
which  the  application  had  been  made,  was 
not  upon  the  application  when  forwarded; 
that  about  one  month  after  the  application 
liad  been  sent  In  the  company  sent  him  the 
policy,  and  he  found  that  It  was  an  endow- 
ment policy  for  $1,000  for  16  years,  instead 
of  an  ordinary  life  policy  for  $2,000,  for 
wlilch  Robinson  had  applied;  that  Robinson 
had  at  first  refused  to  accept  the  policy, 
stating  that  it  was  not  such  a  policy  as  he 
applied  for,  but  that  about  two  weeks  there- 
after, upon  the  advice  of  the  witness,  Robin- 
son determined  to  accept  the  policy  as  sent, 
and  so  notified  the  witness,  who  delivered 
the  policy  to  him.  The  plaintiff  then  closed 
her  case.  The  defendant  then  introduced  in 
evidence  the  application  for  insurance  made 
by  Robinson  for  the  purpose  of  showing 
the  answers  and  statements  of  the  insured 
as  to  diseases  and  sicknesses  he  had  prior 
to  the  date  of  his  application  on  the  13th 
of  August,  1908,  and  as  to  the  condition 
of  his  health  at  that  time.  It  then  called 
Dr.  Thomas  Lynch,  a  physician  of  St.  Mary's 
county,  who  testified  that  about  the  middle 
of  January,  1908,  Henry  T.  Robinson  had 
spoken  to  him  and  asked  htm  for  medicine, 
stating  that  he  was  suffering  from  asthma; 
that  he  stated  he  could  not  sleep;  that  at 
that  time  he  thought  Robinson  had  Brlght's 
disease  or  valvular  heart  trouble;  and  that 
he  gave  him  digitalis,  and  told  him  to  come 
over  to  witness'  office  later.  He  further 
testified  "that  Robinson  camb  over  in  about 
two  weeks  thereafter,  and  witness  examined 
Robinson's  urine  and  tested  it,  and  found  it 
loaded  with  albumen ;  that  his  diagnosis 
showed  that  Robinson  had  Brlght's  disease, 
complicated'  with  tieart  trouble,  a  compUca- 
.  tion  almost  ailways  existing  In  Brlght's  dis- 
ease ;  that  he  gave  him  a  certain  drug,  and 
he  got  a  little  better.  Robinson  showed  him 
a  bottle  of  medicine  he  had  been  taking. 
He  saw  Robinson  at  intervals  until  in  No- 
vember, 1908,  Robinson  coming  to  see  him  at 
his  ol&ce  at  Leonardtown  every  time  Robin- 
son came  to  town,  when  he  would  prescribe 
for  him,  and  at  Robinson's  request  would 
examine  his  urine,  and  at  every  such  exam- 
ination showed  albumen ;  that  he  knew  Rob- 
iBsen  had  a  case  of  Brlght's  disease,  wliich 


must  prove  fatal,  and  tiwt  ba  knew  be  must 
die  witliln  a  few  yeans,  aHbou^  there  had 
been  cases  of  this  disease  throi^  which  the 
patient  had  lived  for  19  years."  He  farther 
testified  that  he  told  the  plaintiff  some  fonr 
or  five  months  after  he  began  prescribing 
for  her  husband  tliat  he  tiad  a  complication 
of  Brlght's  disease  and  heart  trouble  of 
which  he  would  certainly  die;  that  he  told 
her  this  prior  to  August  13,  1908,  at  Law- 
rence's Hotel  in  Leonardtown.  He  stated 
that  he  did  not  teU  Robinson  that  he  had 
Brlght's  disease,  and  that  he  never  told  any 
.of  his  patients  when  th^  Iwd  a  disease 
which  be  knew  woi)ld  necessarily  iHrove  fatal, 
because  upon  most  persons  such  information 
i^ould  have  a  bad  effect,  that  on  one  occa- 
sion Robinson  asked  him  if  he  would  pass 
him  for  life  insurance,  and  that  he  replied  he 
could  not,  pass  a  sick  man,  and  advised  him 
to  go  home  and  get  well  first.  .  He  stated  that 
after  this  conversation,  John  S.  Jones,  the 
agent  of  the  appellant,  asked  if  he  would  pass 
Robinson  for  life  insurance,  and  that  he  told 
Jones  that  he  could  not;  do  so. because  Rob- 
inson was  a  sick  man ;  that  neither  he  nor 
any  one  else  could  cure  him ;  and  that  Jones 
stated  that  he  would  get  a  doctor  who  would 
pass  him  for  life  Insurance.  On  cross-ex- 
amination he  stated  that  he  told  Robinson 
that  he  did  not  have  Brlght's  disease,  and 
that  he  also  told  him  in  the  presence  of 
Mrs.  Robinson  and  a  Mrs.  Graves  about 
August  16,  1908,  that  he  saw  no  reasons  why 
he  would  not  pass  for  life  insurance.  He 
admitted  that  he  was  a  drinking  man.  and 
at  times  drank  to  excess. 

Bruce  Mattlngly  testified  that  he  b&i 
known  Robinson  since  June,  1908,  and  that 
he  appeared  to  him  at  that  time  to  be  in 
good  health,  but  that  he  had  heard  Robinson 
some  time  in  the  year  1908  complain  of 
having  heart  trouble  and  had  also  heard 
him  complain  of  not  being  able  to  sleep,  but 
he  thought  that  was  in  the  year  1909. 

Frederick  Wathen  testified  that  he  liad 
known  Robinson  since  he  was  a  boy;  that  be 
thought  he  was  in  bad  health  for  a  time  alwut 
a  year  before  he  died;  that  he  had  beard  him 
complain  of  not  being  able  to  sleep,  and  of 
shortness  of  breath  when  he  took  exercise. 
but  that  he  appeared  to  him  to  l>e  in  good 
health. 

Dr.  It.  B.  Johnson  attended  the  Insured 
in  his  last  illness.  He  first  prescribed  for 
him  in  the  fall  of  1908.  In  February,  1909, 
Robinson  called  on  him,  and  he  found  that 
he  had  a  well-advanced  case  of  Bright'* 
disease,  and  from  the  condition  of  bis  kid- 
neys in  February,  1909,  the  doctor  stated 
that  this  disease  probably  was  of  long  stand- 
ing. He  had  prescribed  for  Robinson  prior  to 
January,  1908,  for  insomnia,  a  trouble  whidi 
the  insured  disclosed  to  the  medical  exam- 
iner. 

In  rebuttal  the  plaintiff  callefl  Dr.  Joseph 
O.  King,  who  testified' that  he  was  the  exam- 
inltig  physidm  of  the  defendant  company. 
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and  that  he  made  the  medical  examination 
of  the  Insured  at  the  time  of  his  application 
for  Insurance  on  August  13,  1908,  that  be 
had  practiced  medicine  for  16  or  16  years 
In  St.  Mary's  covnty,  and,  as  far  as  he  could 
ascertain  from  the  examination,  Robinson 
was  in  good  health,  and  he  recommended  him 
as  a  good  risk.  He  made  an  examination  of 
his  urine  and  found  It  normal,  and  there  was 
no  evidence  of  Bright's  disease,  and  that 
In  his  opinion  the  Insured  did  not  at  that 
lime  bare  Bright's  disease;  that  he  used  two 
tests,  the  test  for  sugar  and  the  test  for 
albumen;  that  he  found  some  sugar  and 
some  albumen,  but  not  more  than  in  the  case 
of  persons  in'  good  health;  and  that  the 
analysis  disclosed  th«t  the  urine  was  in  a 
normal  condition.' 

The  plaintiff  in  rebuttal  denied  that  Dr. 
liynch  told  her  that  her  husband  bad  a  eom- 
^leatkmof  Bright's  disease  and  heart  trouble 
of 'Which  he  waidd  certalaly.die.  .: 

At  the  close  of  the  teetimoDy  the  plaintifl! 
sabmitted  six  prayers  for  iBstruoUonsto  His 
Jury.  The  court  granted  her  second  prayer, 
and  rejected  her  fourth  and  fifth.  Her  third 
and  sixth  prayers  were  conceded.  -  The  de- 
fendant Bvbmitted  four  itrayers,  all  of  whidi 
were  rejected.  The  reporter  will  set  out  in 
the  seport  oC  the  case  the  plaintilTs  gmtnted 
and  conceded  prayers,  and  also  the  dttfisnd- 
ant's  rejected  prayers.  In  lieu  of  the  de- 
fendant's first,  second,  and  third  prayers  the 
Court  gavift  two  instructions  of  Its  own.  By 
its  first  instrnctlon  the  Jury  Wler«  toM  that  if 
thty  toaM  ttom  the  evidence  that  the  insured 
made  false  representations  in  his  written 
application 'for  insurance,  add  further  found 
that  such  r^ijr^sentatlons  were  material  to 
the  i^k  assumed  by  the  def^dant  In  the 
pt^lcy  of  insurance  Issued  in  this  case,  and 
thit  the  defendant  was  misled  In  issuing  the 
policy  of  Inefurance  by  such  false  misrepre- 
sentntlons,  their  verdict  should  be  for  the 
defendant,  even  though  the  Jury  might  find 
that  such  representations  were  made  in  Ig- 
norance of  their  untruth.  Its  second  in- 
struction was  in  these  words :  "The  court 
Instructs  the  Jury  that  if  they  find  the  Issue 
of  the  policy  sued  upon  in  this  case  by  the 
defendant  company,  and  that  the  said  policy 
was  upon  the  life  of  Henry  T.  Robinson  for 
the  benefit  of  his  wife,  Nellie  6.  RoMnson, 
the  plaintiff  herein,  and  that  said  policy 
having  been  so  issued  was  in  force  at  tlie 
date  of  the  death  of  Henry  T.  Robinson,  in 
so  farr  as  any  default  having  talcen  place 
after  the  issue  of  the  policy,  and  if  they 
further  find  that  at  the  date  of  the  issue 
of  the  policy  Henry  T.  Robinson  was  not 
Buffering  from  Bright's  disease  or  from  any 
of  the  diseases  mentioned  in  the  -eolicy, 
then  they  may  find  a  verdict  for  the  plaintiff 
in  this  cas*.  But  if  the  Jury  find  from  the 
evidence^  notwithstanding  the  other  facts 
mentioned  relating,  tfi  the  Issue  of  the  said 
policy,  and  the  fact  of  its  being  in  force  at 
86A^-6» 


the  date  of  the  death  of  Henry  T.  Robinson, 
and  if.  they  also  find  the  fact  from  the  evi- 
dence at  the  time  of  the  issue  of  the  policy 
the  said  Henry  T.  Robinson  was  suffering 
from  Bright's  disease  or  any  of  the  diseases 
mentioned  in  the  policy,  and  that  said 
Bright's  disease  or  other  diseases  mentioned 
in  the  policy  finally  resulted  in  his  death, 
then  their  verdict  shall  be  for  the  defend- 
ant" The  action  of  the  court  upon  the  pray- 
ers and  in  giving  the  two  Instructions  men- 
tioned presents  the  only  exception  contained 
In  the  record.  Upon  the  special  facts  of  the 
case  as  they  have  been  stated,  did  the  court 
commit  reversible  error? 

If  the  insured  were  guilty  of.  fraud,  the 
statements  made  by  him  in  his  application 
and  in  his  answers  to  the  medical  examiner 
became  by  the  express  terms  of  the  contract 
warranties.  In  the  absence  of  fraud,  they 
must  be  treated  as  representations,  and  not 
warranties. 

[i]  Treating  thesis  statements  as  warran- 
ties, the  defendant  could  have  defeated  a 
recovery  upon  either  of  two  grounds :  First, 
by  showing  that  the  statements  or  represen- 
tations were  made  in  bad  faith;  and,  second, 
by  showing  that  the  misrepresentations  or 
untrue  statements  related  to  some  ma'tter 
material  to  the  risk,  notwithstanding  the  mis- 
representations were  made  In  entlire  good 
faith."  .''•',.' 

[2]  Upon  the  hypothesis  that ,  £he  state- 
inents  made  by  the  Insured  were  reprfesenta- 
tlons  merely,,  and  that  by  the  agreement  of 
the  parties  they  were  made  material  to  the 
risk,  then  their  truth  alone  was  op4it  to  the 
consideration  of  the  Juiy. 

[3]  However  the  statements  may  be  treat- 
ed, whether  as  warranties  or  mere  represen- 
tations, the  question  of  good  faith,  falsity, 
or  materiality  is  ordinarily  one  to  be  passed 
upon  by  the  Jury.  '  But  where  the  bad  faith 
of  the  applicant,  or  the  falsity,  or  material- 
ity of  the  misrepresentation  is  sfadwn  by 
clear  and  uncontradicted  evidence,  the  court 
may  so  rule  as  a  matter  of  law,  and  it'  is 
within  the  power  of  the  court  to  Instruct  the 
Jury  that  certain  specific  diseases,  such  as 
cancer,  tuberculosis,  or  Bright's  disease  are 
material  to  the  risk,  because  the  knowledge 
that  tbB  applicant  was  aflllcted  with  either 
of  these  diseases  would  necessarily  Influence 
the  company  in  determining  whether  or  not 
It  would  accept  the  risk.  These  principles 
have  been  declared  in  many  cases  in  this 
court,  among  which  are:  Mutual  Benefit 
Life  Insurance  Ca  v.  Wise,  34  Md.  597;  Fi- 
delity Mutual  Life  Insurance  00.  v.  Flcklln, 
74  Md.  173,  21  A.  680,  28  Atl.  197;  Bankers' 
life  Insurance  Co.  v.  MlUer,  100  Md.  1,  59 
Atl.  116;  Maryland  Casualty  Co.  v.  Gehi^ 
mann,  06  Md.  634,  64  Atl.  678;  Monahan  v. 
Mutual  Life  Insurance  Co.,  lOS  Mdw  156,  63 
Atl.  211,  6  It,  B.  A.  (N.  B.)  759;  Mutual 
Life  Insurance  Oo.  v.  Mullan,  107  Md.  4'S7, 
69  Atl.  886;    Mutual  Life  Insurance  Co-  v. 
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Rain,  108  Md.  858,  TO  AO.  87;  JEtna  Life 
Insurance  Co.  v.  Millar,  113  Md.  686,  -78  Atl. 
483. 

[4,  S]  In  light  of  these  principles,  there  can 
be  DO  doubt  that  the  defendant's  first,  sec- 
ond, and  third  prayers  were  based  upon 
sound  legal  propositions,  and  that  it  had 
Introduced  evidence  tending  to  support  the 
hypotheses  of  facts  stated  in  them,  and  they 
might  well  have  been  granted,  and,  except 
for  the  two  Instructions  given  by  the  court 
of  Its  own  motion,  the  rejection  of  these 
prayers  would  have  constituted  clear  re- 
versible error.  The  defendant's  fourth  pray- 
er, which  sought  to  withdraw  the  case  from 
the  Jury,  was  properly  refused.  The  evi- 
dence upon  the  essential  facts  was  so  con- 
flicting that  It  would  have  been  Improper  to 
have  granted  this  prayer. 

The  plaintiff's  second  prayer  Is  said  to  be 
bad,  because  It  ignores  the  question  of  the 
bad  faith  of  the  Insured,  and  the  objections 
urged  to  the  two  Instructions  given  by  the 
court  are  that  the  first  refers  the  question 
of  materiality  to  the  Jury,  and  also  requires 
them  to  find  whether  the  defendant  was  mis- 
led by  false  statements  made  by  the  Insured, 
and  It  Is  urged  that  the  second  Instruction 
ignores  the  answer  of  the  insured  that  he 
was  In  good  health,  and  requires  the  Jury  to 
find,  not  only  that  be  was  suffering  from 
Brlght's  disease  at  the  time  the  policy  was 
issued,  bnt  "that  said  Brlght's  disease  or 
other  diseases  mentioned  in  the  policy  finally 
resulted  in  his  death,"  before  they  conid  find 
for  the  defendant.  As  applied  to  the  facts 
appearing  in  the  record,  these  prayers  we 
think  fairly  submitted  to  the  Jury  the  only 
defense  which  the  company  could  make  to 
this  suit,  viz.,  that  the  Insured  was  not  In 
good  health  at  the  time  he  made  application 
for  the  policy,  becanse  at  that  time  he  had 
Brlght's  disease. 

[I]  It  was  admitted  that  this  disease  caused 
his  death,  and  there  was  no  dispute  about 
this  at  the  trial,  and  while  the  danse  quoted 
above  from  the  second  instruction  was  er- 
roneous, and  might  be  reversible  error  upon 
a  different  state  of.  facts  (Mutual  Life  In- 
surance Co.  r.  Mullan,  supra),  no  harm  could 
have  thereby  resulted  to  the  defendant  in 
view  of  the  conceded  fact  In  this  case  that 
the  Insnred  did  die  of  Brlghfs  disease.  It 
Is  not  dalmed  that  the  Insured  made  any 
other  fttlse  statement,  nor  Is  It  pretended 
that  he  was  guilty  of  bad  faith  In  any  other 
respect.  His  bad  health.  If  It  existed  at  all, 
was  due  solely  and  exclusively  to  Brlght's 
disease  at  the  date  of  his  application,  and 
therefore^  the  questions  of  bad  faith,  material 
misrepresentation,  and  falsity  of  the  answer 
that  he  was  In  good  health  were  necessarily 
Involved  In  the  Inquiry  as  to  whether  he 
had  Brlght's  disease  at  the  date  of  the  ap- 
plication, or  the  issuance  of  the  policy.    This 


appears  to  be  the  sole  question  of  fact  in^ 
volved  in  the  trial.  If  at  that  date  the  In- 
sured was  afflicted  with  Brlght's  disease, 
the'plaintiff  was  not  entitled  to  recover,  and 
the  conrt  so  Instructed  the  Jury.  If  at  that 
time  be  was  not  so  afflicted,  the  plaintiff 
was  entitled  to  a  verdict  As  the  case  went 
to  the  Jury  under  the  Instructions  granted, 
the  substantial  defense  to  the  action  was 
open  for  their  consideration,  and,  while  there 
was  error  In  the  rulings  of  the  court  upon 
the  prayers  and  In  the  granted  Instructions, 
we  are  of  the  opinion  that  the  only  real 
question  Involved  in  the  case  was  fairly  sob- 
mltted  to  the  Jary. 

The  court's  second  instruction,  which  ia 
transcribed  above,  Is  a  copy  of  the  instruc- 
tion given  In  the  case  s>t  Mutual  Life  Insur- 
ance Co.  V.  Rain,  supra,  a  case  In  many  of 
its  facts  very  similar  to  this.  As  applied  to 
those  facts,  the  court  found  no  reversible 
error  in  the  Instruction,  and  affirmed  the 
Judgment.  But  that  form  of  instruction 
must  not  be  taken  as  a  modd  in  this  (daas 
of'  cases.  In  the  usnal  and  ordinary  cases 
of  snits  upon  life  insurance  poUdes  it  would 
not  be  wise  to  use  that  form  of  prayer.  Find- 
ing no  reversible  errors  committed  by  the 
court,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  ooata  to  tbe  ap- 
pellee above  and  below. 


auPiu  4«) 
rOiaBAN  T.  SOBERS  et  aL 
(Supreme  Court  of  FennBylvania.    April  24, 
1811.) 

JunOMXHT    (i    847*)  —  OPBHIRO    JnOOMKHI  — 

Qsounos. 

Where  a  father  testified  that  he  never  Bign- 
ed  a  note  on  which  judgment  was  entered 
against  him  and  his  son  as  partnen,  nor  ao- 
thoriced  any  one  to  sign  it  on  his  behalf,  that 
he  never  had  been  a  partner  with  his  son,  and 
he  did  not  know  plaintiff  and  had  no  business 
transactions  with  her,  and  was  never  indebted 
to  her  in  any  sum  of  money,  the  judgment  will 
be  opened  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  tj  680-682 ;   Dec.  Dig.  {  847.*! 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  A.  L.  Felghan  against  Jacob 
Sobers  and  another,  trading  as  Jacob  Sobers 
&  Son.  From  an  order  making  absolute  a 
rule  to  open  the  Judgment  as  to  Jacob  Sobers, 
plaintiff  appeals.    Appeal  dismissed. 

Rule  to  open  Judgment 

From  the  record  It  appeared  that  the  Judg- 
ment in  question  was  entered  on  a  Judgment 
note  dated  October  14,  1909,  and  signed  as 
follows:  "Jacob  Sobers,  Aaron  Sobers,  trad- 
ing as  Jacob  Sobers  &  Son."  The  Judgment 
was  entered  on  December  22,  1909.  On  June 
22,  1910,  Jacob  Sobers,  the  father  of  Aaron 
Sobers,  obtained  a  rule  to  open  the  Judgment 
on  an  affidavit  in  which  he  averred  as  fol- 
lows:   "This  deponent  avers  that  he  has  ex- 
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amined  tbe  original  Judgment  note  as  flled 
in  the  office  of  the  prothonotary,  and  says 
that  he  neyer  signed  the  same,  nor  authorized 
any  one  to  sign  the  same  In  bis  behalf;  that 
he  knew  nothing  of  the  existence  of  this 
note  until  a  few  weeks  ago;  that  he  Is  not 
now,  nor  ever  has  been,  a  member  of  the 
firm  of  Jacob  Sobers  &  Son;  that  he  Is  not 
now  nor  ever  has  been  a  partner  of  his  son, 
Aaron  Sobers;  that  he  does  not  know  A.  L. 
Felghan,  the  plaintlfl  above  named,  and  nev- 
er had  any  business  transactions  whatever 
with  her,  and  that  he  is  not  indebted  to  her 
in  any  sum  whatever."  The  defendant  sup- 
ported his  affidavit  by  depositions  to  the 
same  effect. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

J.  H.  Brlnton,  for  appellant  Thomas  F. 
Gross,  for  appellee. 

PER  CURIAM.  Tbe  averments  by  the  ap- 
pellee In  his  affidavit  on. which  he  obtained 
a  rule  to  open  the  Judgment  entered  against 
him,  taken  in  connection  with  his  deposition 
In  support  of  the  rule,  Justified  the  court  In 
opening  the  Judgment  and  letting  him  into 
^  defense.  The  appellant  has  shown  nothing 
that  requires  us  to  say  there  was  an  abuse 
of  the  court's  discretion. 

^peal  dismiased. 

(m  Pa.  481) 

ATLANTIC  REFINING  CO.  v.  STLVESTBR. 

(Snpreme  Court  of  Pennaylvania.    May  1, 

1911.) 

1.  Vendob  ARn   TxmoBABBs,   (I  306*)  —  Psk- 

TOBMANCK   OF    CONTBACX— TlTUB   OF   VKNUOB 

— Incumbbance»— Stbebts. 

After  articles  for  the  sale  of  land,  which 
provided  that  the  title  should  be  clear  of  incum- 
brances, were  signed  by  an  agent  of  an  undis- 
closed purchaser,  subject  to  the  approval  of  bis 
action  by  the  principal,  the  seller  inserted  the 
words,  "eicept  as  to  opened  or  unopened  streets." 
The  agent  never  agreed  to  the  exception  in  re- 
gard to  tlie  streets,  and  his  principal  bad  al- 
ways said  that  the  property  would  be  worthless 
to  him  with  the  threat  of  tbe  streets  hanging 
over  it,  and  insisted  that  it  must  be  delivered 
free  of  such  incumbrances  and  the  seller  was  so 
informed.  Held,  that  the  seller  was  not  en- 
titled to  recover  tbe  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dea  Dig.  {  806.*] 

2.  Vendob  awd  Pubchabeb   (j  134*)  — Peb- 

FOBUAITCB  OF  CONTBAOT— TiTLK  OF  VENDOB— 
•     INCUMBBANCES— STBEETS. 

An  ordained  street,  although  unopened, 
which  the  municipal  authorities  have  absolutely 
declined  to  Eemove  from  the  municipal  plan,  is 
an  incumbrance  relieving  a  purchaser  under  a 
contract  that  the  land  should  be  clear  of  incum- 
brances, 

[Ed.  Note.'— For  other  cases,  see  Vendor  and 
I^lrcha8er,  Cent.  Dig.  $|  250-254;    Dec.  Dig. 

Appeal' from  Court  of  Coimmon  Pleas,  Pbil- 
adelithla  0<ronty. 


Action  by  the  Atlantic  R^ning  Company 
against  Frederick  Sylvester.  From  a  Judg- 
ment for  defendant,  plaintiff  apjpeals.  Af- 
firmed. 

Assumpsit  on  written  contract  to  recover 
price  of  real  estate. 

The  contract  sued  on  is  outlined  In  the 
opinion  of  the  Snpreme  Court  After  the 
signature  of  the  defendant  appears  the  word 
"agent"  bnt  tlie  name  of  his  principal  is 
not  disclosed  therein.  Tbe  defendant  was 
the  only  witness  called  by  the'  plaintiff.  In 
addition  to  his  testimony  referred  to  in  the 
opinion,  at  the  request  of  the  plaintiff,  he 
produced  the  correspondence  concerning  Uie 
transaction  at  issue,  consisting  of  a  series 
of  letters  and  telegrams  between  the  witness, 
the  plaintiff,  and  its  attorneys;  also  between 
the  witness  and  Jobn  Baker,  Jr.,  the  man 
whom  he  represented,  and  Dongel  Stoney, 
an  attorney  In  fact  for  Baker.  Tbe  witness 
testified  that  he  had  drawn  and  signed  the 
contract  and  sent  it  to  the  plaintiff;  that 
when  returned  to  him  It  contained  the  inter- 
lineations referred  to  in  the  opinion;  that 
he  then  told  the  plaintiff,  "I  will  have  to 
notify  my  principal  of  those  changes."  The 
correspondence  shows  that  on  Octobet  8tb 
the  defendant  telegraphed  the  plaintiff  that 
the  purchase  had  been  approved  by  his  prin- 
cipal, but  that  on  October  10th  he  notified 
the  plaintiff  by  letter  that  on  the  8th  he  had 
received  a  telegram  from  his  principal  to  the 
effect  that  the  title  must  be  "clear  and  unre- 
stricted"; and  that  be  had  written  to  his 
principal  "at  large  on  the  subject  advising 
him  of  the  details  of  the  transaction."  There 
was  no  evidence  to  bhow  any  change  of  posi- 
tion to  the  prejudice  of  tbe  plaintiff  between 
the  time  of  the  first  and  second  notification 
from  tbe  defendant  On  October  21st  the 
defendant  received  a  letter  from  Mr.  Stoney, 
Inclosing  an  approval  of  the  agreement  sign- 
ed by  him  as  attorney  in  fact  for  Mr.  Baker, 
stating  that  Mr.  Baker  was  absent^  and  that 
be,  Stoney,  bad  signed  tbe  formal  approval, 
so  that  It  might  be  returned  to  Phlladephia 
vrtthin  the  14  days,  but  "should  Mr.  Baker 
have  any  objection  to  the  document,  as  I 
have  executed  it  he  will  wire  you,  in  which 
case  you  will,  of  course,  follow  taia  instruc- 
tions." On  October  17tb  Baker  did  wire  to 
the  defendant:  "Purchase  agreement  subject 
to  opened  or  unopened  streets.  Cannot  use 
the  property  with  streets  through  It  Satisfy 
yourself  no  streets  before  delivering  approv- 
al." The  defendant  "thereupon  took  up  with 
counsel  for  the  (plaintiff)  company  '  •  •  « 
the  question  of  trying  to  have  those  streets 
removed  by  applying  to  council  in  Chester 
for  an  ordinance  to  that  effect" ; '  but  the 
efforts  to  have  the  streets  removed  were  un- 
successful, and  the  approval  of  the  agreemaat 
was  never  delivered  to  the  plaintiff.  The 
correspondence  shows  that  pending  the  ef- 
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Corta  to  have  the  property  relieved  from  the 
proposed  streets  the  defendant  aaked  for 
and  secured  from  tbe  attorneys  for  the  plain- 
tiff the  necessary  papers  and  Information  to 
prepare  for  a  settlement,  and  that  he  sent 
to  snch  attorneys  drafts  of  proposed  resolu- 
tions to  be  iWBsed  by  the  plaintiff  corpora- 
tion, saying  that  he  had  no  reason  to  doubt 
the  Intention  of  his  principal  to  deliver  bis 
written  approval  of  the  agreement  Tlie  wit- 
ness subsequently  testified  that  he  had  writ- 
ten this  because  he  had  great  confidence  in 
Ills  ability  to  convince  Mr.  Baker  that  "the 
possibility  of  tbe  actual  opening  of  the  plot- 
ted streets  was  very  remote  and  not  proba- 
ble." 

Errors  assigned  were  in  instructing  the 
}ury  to  find  for  the  defendant;  in  refusing 
to  admit  in  evidence  certain  letters  and  tele- 
grams from  Baker  to  the  defendant,  instruct- 
ing the  latter  to  make  a  deposit  on  the  pur- 
chase when  proper  resolutions  were  passed 
and  delivered  by  the  plaintiff  company,  which 
communications  contained  no  reference  to 
the  objection  on  account  of  the  proposed 
streets;  in  refusing  to  allow  certain  ques- 
tions put  to  the  defendant  concerning  the 
compensation  which  he  was  to  receive,  or 
had  received,  from  his  principal  for  services 
roidered  In  the  transaction. 

Argued  before  FELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTEB,  and  MOSCHZIS- 
KER,  JJ. 

B^nold  D.  Brown  and  llalcolm  Lloyd,  Jr., 
for  appellant  John  O.  Johnson  and  James 
Wilson  Bayard,  for  appellee. 

MOBCHZISKBB,  J.  The  Atlantic  Refin- 
ing Company  brought  this  action  against 
Frederick  Sylvester  to  recover  the  purchase 
price  of  a  piece  of  real  estate.  The  contract 
saed  upon  is  dated  October  7, 1S06.  It  is  pro- 
Tided  therein  that  the  plaintiff  agrees  to  sell 
and  the  defendant  to  purchase  a  certain  tract 
of  land  in  the  borough  of  South  Chester,  tbe 
title  to  be  "clear  of  incombranoe  (except  as 
to  opened  or  unopened  streets),  and  free  from 
restrictions,"  the  deed  to  be  executed  "to  the 
said  Frederidc  Sylvester,  agent  or  to  his 
principal,"  and  "settlement  to  be  made  with- 
in sixty  days."  It  is  further  provided:  "This 
agreement  is  made  and  entered  into  by  the 
said  Frederick  Sylvester,  agent,  nnder  and 
subject  to  the  approval  of  his  action  by  his 
principal  (within  fourteoi  days  from  this 
date)  signified  by  his  written  indorsMnent 
hereon,  and  the  said  Frederidc  Sylvestet-  shall 
not  be  held  responsible  under  this  agreement 
in  case  of  the  refusal  of  his  principal  to  affirm 
his  action."  Tbe  words  within  the  parenthe- 
ses did  not  appear  in  the  contract  as  origi- 
nally drawn  and  signed  by  the  defendant 
They  were  inserted  by  tbe  plaintiff.  This 
was  not  dolled;  but  the  plaintiff  contended 
that  the  contract  as  altered  was  afterwards 
Impliedly  affirmed  by  the  defendant  and  ex- 
pressly approved  wltliin  tbe  14  days  by  hi» 


principal,  Mr.  Baker,  actbig  t3uroH|^  waab- 
tomey  in  fact  Mr.  Stoney,  or,  at  the  least 
that  the  actions  of  the  defendant  and  his 
principal  in  relati<m  to  the  contract  were  sof- 
fident  from  which  to  And  a  waiver  of  the 
proTiii(Ht  as  to  the  incombrancea,  so  far  as 
the  streets  were  concerned.  Tlie  defendant 
denied  both  of  these  contritions  and  asserted 
that  he  had  never  agreed  to  the  exc^tl<»i  in 
regard  to  the  streets ;  that  his  principal  had 
always  said  that  the  property  would  be 
worthless  to  him  with  the  threat  of  the 
streets  hanging  over  it  and  had  insisted  that 
it  must  be  delivered  free  of  such  incumbrance; 
and  that  the  plaintiff  had  been,  so  informed. 
The  defendant  likewise  denied  any  individ- 
ual liability  under  the  contract  The  learned 
trial  judge  gave  binding  instmctions  in  bis 
favor,  which  were  sustained  by  the  court  be- 
low, and  the  plaintiff  has  appealed. 

[1]  The  suit  was  upon  a  written  contract  in 
which  the  plaintiff  had  made  material  altera- 
tions after  its  execution  by  the  defendant 
The  latter  never  expressly  assented  to  the 
changes  or  affirmed  the  cohtract  as  modified; 
and  the  question  of  such  modifications  does 
not  appear  to  have  gone  beyond  the  negotia- 
tion stage.  Taking  the  document  as  drawn 
before  the  Interlineations,  we  have  a  writtoi 
contract  contaibing  an  express  provision  thai; 
the  property  must  be  clear  of  incnmbrfLnce^ 
together  with  the  fact  that  there  were  tlien 
four  duly  ordained  streets  liable  to  be  opened 
over  the  tract  of  land  in  question,  and  the 
further  fact  that  the  authorities,  on  Novem- 
ber 19,  1908,  had  "absolutely  declined"  to  re- 
move these  streets  from  the  mnnidpal  plan. 
Under  these  circumstances  there  could  be  no 
recovery  on  the  contvact  ' 

[2]  "The  ordained  Street,  thongh  nnopened, 
was  an  incumbrance  upon  the  lot  relieving 
the  appellee  from  his  agreement  to  purchase." 
Oraybill  v.  Buhl,  225  Pa.  417,  74  Atl.  238; 
Evans  v.  Taylor,  177  Pa.  286,  85  Atl.  685,  6» 
li.  R.  A.  790. 

But  the  question  remains.  Was  there  error 
in  refusing  the  additional  evld^ice  proffered 
by  tbe  plaintiff?  Had  it  all  been  admitted, 
yet  in  view  of  tbe  positive  assertion  by  the 
defendant  a  witness  for  the  plaintiff,  that 
he  had  never  assented  to  the  Interlineations, 
and  the  absolute  orders  by  Mr.  Baker  that 
the  title  must  be  "dear  and  unrestricted" 
and  that  tbe  defendant  before  delivering  his 
principal's  approval  was  to  satisfy  himself 
of  the  land's  being  clear  of  the  proposed 
streets,  there  would  not  have  been  sufficient 
proofs  to  justify  the  Inference,  or  to  sustain 
a  finding,  that  the  defmdant  or  his  principal 
had  either  waived  any  part  of  the  require- 
ment in  respect  to  incumbrances  or  affirmed 
the  contract  as  modified.  Particularly  is  this 
so,  when  we  consider  tibat  the  approval  of 
Mr.  Baker  was  never  delivered,  and  that  the 
so-called  approval  by  his  attorney  in  fact 
was  an  especially  restricted  one,  not  to  be 
delivered  to  the  plaiatifl  unless  assented  b> 
by  Mr.  Baker,  which  assent  appears  to  hav« 
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been  -withheld  because  of  the  presence  of  the 
Btreets.  All  of  the  correspondence  admitted 
and  offered  was  consistent  with  the  fact  that 
the  defendant's  principal  always  insisted  np- 
(m  the  property's  being  free  of  the  Incum- 
brance of  these  streets;  for,  after  Mr.  Baker's 
prompt  and  repeated  orders  to  that  effect, 
and  their  commnnlcatlon  to  the  plaintiff,  it 
was  not  necessary  to  r^terate  his  stand  in 
each  subsequent  letter. 

Since  it  Is  Impossible  to  ddirer  a  title  clear 
of  the  plotted  streets,  the  plaintiff  is  ont  of 
court;  hence  it  would  serve  no  useful  pur- 
pose to  discuss  or  determine  the  other  ques^ 
tions  so  ably  presented  by  teunsel. 

We  find  no  reversible  error  upon  the  rec- 
ord. The  assignments  are  all  dismissed,  and 
the  Judgment  is  aflOrmed. 


(281  Pa.  ffiu 

LEHIGH  ft  WILKES-BARRB  COAL  GO.  v. 
LUZERNE  COUNTY. 

(Supreme  Court  of  Pennsylvania. '  April  24, 
1911.) 

Taxation    (J    403*)  —  AssrasuEirr  —  Bxnxw 

BY  COTJBT. 

In  a  pioceediD£  to  assess  for  eoontv  taxes 
the  value  of  coal  land,  where  the  trial  judge 
finds  that  the  fair  market  value  of  an  acre  of 
virgin  coal  in  place  la  $8,000,  that  the  unmined 
available  coal  remaining  in  the  properties  in 
question  is  80  per  cent  of  the  virgin  acreage, 
and  that  the  average  ratio  of  assessed  to  fair 
market  value  prevailing  in  the  district  is  80 
per  cent.,  he  committed  no  error  in  valuing  the 
land  at  $1,920  per  acre,  and  it  was  error  for 
the  court  in  banc,  in  the  absence  of  any  find- 
ings that  the  conclusions  of  the  trial  jndge  were 
incorrect  or  not  sustained  by  the  evidence,  to 
disregard  the  valuation  he  had  made,  and  adopt 
the  foot-acre  rule  as  a  basis  of  valnation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  876-883 ;  Dec.  Dig.  |  493.*] 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County. 

Proceedings  to  assess  land  of  the  Lehigh 
&  Wllkes-Barre  Coal  Company  for  taxes  in 
Luzerne  County.  From  a  decree  sustaining 
exceptions  to  the  adjudication  by  the  trial 
court,  the  coal  company  appeals.    Reversed. 

Appeal  from  tax  settlement.  The  facts 
are  stated  in  the  opinion  of  the  Supreme 
Court. 

Argued  before  FELL,  O.  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

A.  H.  McClintock,  G.  R.  Bedford,  P.  W. 
WJieaton,  and  A.  L.  Williams,  for  appellant 
S.  J.  Strauss,  W.  C.  Price,  County  Sol.,  and 
BL  E.  Jones,  for  appellee. 

ELKIN,  J.  When  this  case  was  here  be- 
fore on  an  appeal  by  the  county,  tmder  one 
of  the  assignments,  it  was  contended  that 
the  learned  trial  judge  erred  In  refusing 
to  adopt  the  foot-acre  rule  as  the  proper 
method  of  ascertaining  and  determining  the 
valuation  of  the  lands  In  question  for  the 


purpose  of  taxation.  This  court  pointed 
out  in  that  case  that  the  learned  trial  Judge 
had  committed  no  error  in  this  respect,  and 
suggested  several  reasons  why  such  a  rule 
In  many  Instances  would  not  be  a  fair  stan- 
dard of  valuation,  and  in  most  cases  would 
result  in  disregarding  the  statutory  rule  re- 
quiring lands  to  be  assessed  upon  the  basis 
of  present  mai^et  valne.  We  there  held 
tlut  the  trial  Judge  who  acted  for  the  court 
was  fully  Justified  In  refusing  to  adopt  the 
foot-acre  rule  upon  the  record  then  present- 
ed. The  decree  was  reversed  on  other 
grounds,  and  the  record  remitted  for  the 
purpose  of  having  the  case  reconsidered 
along  the  lines  indicated  In  that  opinion. 
The  case  has  been  reconsidered,  In  the  first 
instance  by  the  trial  Judge  who  heard  it 
before,  and  subsequently  by  the  court  in 
banc.  The.  trial  Judge,  following  what  he 
believed  to  be  the  proper  rule,  found  as 
facts:  First,  what  was  the  fair  market 
value  of  a  virgin  acre  of  coal  in  place;  sec- 
ond, what  percentage  of  unmined  and  avail- 
able coal  remained  in  place;  and,  third, 
the  ratio  of  assessed  to  market  value  pre- 
vailing in  the  district.  All  of  wlilch  was 
clearly  within  the  rules  applicable  to  such 
cases  as  laid  down  by  this  court  He  found 
as  facts:  (a)  That  the  fair  market  value  of 
an  acre  of  virgin  coal  In  place  was  $3,000; 
(b)  that  the  unmined  available  coal  remain- 
ing  in  the  properties  in  question  represented 
80  per  cent,  of  the  virgin  acreage;  and  (c) 
that  the  average  ratio  of  assessed  to  fair 
market  value  prevailing  in  the  district  was 
80  per  cent  Upon  this  basis  the  valuation 
of  the  lands  under  consideration  was  fixed 
at  $1,920  per  acre.  Exceptions  were  then 
filed  by  both  sides,  and  finally  argued  be- 
fore the  court  in  banc.  The  court  in  banc 
refused  to  adopt  the  valuation  fixed  by  the 
trial  judge,  saying:  "We  believe  that  the 
value  of  $126  per  foot  acre  is  a  fair  assess- 
ment as  the  actual  selling  value  of  the  ap- 
pellant's coal  covered  by  this  appeal,  and 
that  the  value  fixed  by  the  county  commis- 
sioners of  $67  per  foot  acre  or  $2,793  per 
superficial  acre  of  this  land  is  a  conservative 
valuation,  bearing  no  greater  ratio  to  the 
true  value  of  this  coal  in  open  mines  than 
the  ratio  maintained  between  the  assess- 
ment of  the  remaining  property  in  the  coun- 
ty and  its  true  value."  In  other  words, 
the  court  in  banc  adopted  the  foot-acre 
rule  as  the  proper  legal. basis  of  determining 
the  assessable  value  of  these  lands,  and 
held  that  the  valuation  for  assessment  pur- 
poses fixed  by  the  county  commissioners 
should  be  sustained.  To  sustain  this  con- 
clusion, we  must  close  our  eyes  to  much 
that  has  appeared  in  the  record  of  these 
cases.  The  trial  Judge  refused  to  adopt  the 
foot-acre  rule  In  the  first  instance,  and, 
when  the  case  was  here  before  this  court, 
said,  In  substance,  that  he  was  Justified  In 
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80  doing,  and  there  Is  nothing  in  the  record 
here  presented  to  warrant  a  different  con- 
clusion now.  The  trial  Jndge  was  fully 
justified  in  acting  upon  the  belief  that  he 
was  not  required  at  the  second  hearing  to 
reverse  his  former  ruling  as  to  the  foot-acre 
rule,  and  proceed  to  make  a  valuation  upon 
a  basis  which  bad  been  rejected  by  the  court 
below  and  here  at  the  first  hearing.  Under 
these  circumstanceB,  it  was  error  for  the 
court  in  banc  to  fix  a  valuation  upon  the 
foot-acre  basis.  The  trial  Judge  followed 
correct  legal  rules  In  bis  final  disposition 
of  this  case.  If  he  erred  In  Judgment  in 
fixing  the  valuation  of  a  virgin  acre  of  coal 
in  place,  or  in  determining  the  percentage 
of  unmlned  and  ayallable  coal  stlU  remain- 
ing, or  in  ascertaining  the  ratio  of  assessed 
to  actual  value  of  other  lands  in  the  dis- 
trict, it  was  within  the  power  of  the  court 
In  banc  to  review  all  of  these  findings  and 
to  fix  different  amounts  and  percentages. 
Nothing  of  this  kind  was  done,  and  there 
is  no  distinct  finding  that  the  conclusions 
of  the  trial  judge  in  these  respects  were 
Incorrect  or  not  sustained  by  the  evidence. 
As  we  view  the  record,  there  is  nothing 
therein  contained  to  warrant  the  conclusion 
that  each  superficial  acre  of  coal  land  be- 
longing to  appellant  should  be  valued  at 
$2,730  for  the  purpose  of  taxation. 

Even  If  the  foot-acre  rule  were  applied, 
it  is  difficult  to  see  how  such  a  result  could 
be  obtained.  The  testimony  introduced  upon 
the  basis  of  value  estimated  by  foot-acres 
would  require  a  much  higher  valuation.  In- 
deed, a  valuation  upon  this  basis  would  be 
so  high  that  even  the  taxing  authorities 
would  hesitate  to  Insist  upon  It  We  are 
forced  to  the  conclusion  that  the  valuation 
fixed  by  the  county  commissioners  in  the 
first  Instance  and  subsequently  approved  by 
the  court  In  banc  was  arbitrary  and  made 
without  reference  to  any  basis  of  determin- 
ing the  fair  market  value  of  the  lands  in 
question.  It  should  not  be  overlooked  that 
assessors  and  all  other  taxing  authorities, 
Including  the  courts,  when  on  appeal  it  be- 
comes their  duty  to  hear  and  determine 
questions  of  this  character,  are  required  to 
assess,  rate,  and  value  every  subject  of 
taxation  for  local  purposes  according  to  the 
actual  value  thereof,  and  at  such  rates  and 
prices  as  the  same  would  bring  at  a  bona 
fide  sale  after  due  notice.  It  is  so  provided 
in, the  acts  of  May  15,  1841  (P.  L.  303),  and 
Juiy  27,  1842  (P.  L.  441),  under  the  authority 
of  which  statutes  lands  are  assessed.  In 
this  connection  it  is  Important  to  keep  in 
mind  that  coal  lands  are  real  estate  and 
are  assessed  under  the  same  law  as  farms, 
bouses,  and  other  real  property.  The  same 
law  governs  all  valuations  and  assessments 
of  real  estate.  There  is  not  one  kind  of 
valuation  for  coal  lands,  another  for  farms. 


and  stUl  another  for  dwellinga  and  business 
houses.  All  real  estate  is  valued  and  assess- 
ed under  the  same  general  laws.  The  fact 
to  be  determined  in  each  case  is  the  fair 
value  of  the  tract  of  land  returned  for 
assessment.  The  statutes  require  that  this 
valuation  shall  be  fixed  at  the  price  the 
same  would  bring  at  a  bona  fide  sale  after 
due  notice.  We  cannot  escape  the  condu- 
sion  that  the  court  in  banc  ignored  or  dis- 
regarded this  method  as  a  basis  of  deter- 
mining the  assessable  value  of  the  coal 
lands  covered  by  this  appeal.  It  may  or 
may  not  be  that  the  valuation  fixed  by  the 
court  in  banc  represents  the  fair  assessable 
value  of  these  coal  lands,  but  we  fall  to 
discover  the  evidence  to  warrant  such  a 
conclusion.  There  was  no  new  or  additional 
testimony  offered  at  the  second  hearing.  As 
to  the  testimony,  the  record  is  just  the  same 
now  as  it  was  when  the  case  was  here  be- 
fore. The  proven  elements  of  value  are 
the  same  now  as  they  were  then. 

Under  these  circumstances,  we  feel  con- 
strained to  sustain  the  trial  judge  who  has 
given  much  time  and  attention  in  taking 
testimony  and  in  considering  with  painstak- 
ing care  efery  question  raised  in  this  volu- 
minous record.  No  one  has  pointed  out 
wherein  he  committed  error,  except  in  re- 
fusing to  adopt  the  foot-acre  rule,  and  this 
we  decided  in  the  former  case  he  was  not 
required  to  do.  The  questions  raised  by 
this  appeal  relate  to  the  triennial  assess- 
ment of  1907,  and  it  would  seem  to  be  in 
the  interest  of  all  parties  to  have  the  mat- 
ters in  dispute  finally  and  definitely  settled 
in  order  that  the  taxes  for  the  three  years 
covered  by  that  assessment  period  may^lje 
determined  and  collected.  We  therefore 
have  concluded  to  afiirm  the  findings  and 
conclusions  of  the  trial  judge  ui)on  the  rec- 
ord here  presented. 

Decree  of  the  court  In  banc  reversed  and 
the  record  remitted,  with  instructions  to 
the  court  below  to  enter  a  decree  fixing  the 
valuation  of  the  lands  tn  question  at  the 
amount  found  by  the  trial  Judge  to  be  their 
assessable  value  according  to  the  evidence 
relied  on  by  him  to  sustain  bis  findings. 

Ck>sts  of  this  appeal  to  be  paid  by  appl- 
ies and  in  the  court  below  as  there  directed. 


(231  Pa.  5&2) 
PEJOPLB'S  NAT.  BANK  OF  PENSACODA, 
FIiA.,  V.  HAZARD  et  aL 

(Sapreme  Court  of  Pennsylvania.     May  8, 
1911.) 

1.   AFFEAL  and  KBKOB   (§  900*)— ASSIONUENTS 

OF  Ebbob— Verdict. 

The  verdict  of  the  jury  is  not  properly  aa- 
signable  for  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3912-3924;  Dec.  Dig.  ! 
99».*] 
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2.  CONTINtrAWCE   (5  26*) — Obouhds— Absenck 

OF   BTIDENCE. 

Where  the  rule  for  a  commission  issued  to 
a  distant  city  was  not  entered  until  four  da^s 
before  the  case  was  called  for  trial,  although  it 
had  been  at  issue  for  over  a  year,  there  was  no 
error  in  refusing  a  continuance  until  the  return 
of  the  contmiasion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  8S  74-03 ;  Dec.   TAg.'  J  IM.*! 

5.  Appeal  and  Ebrob  (f  966*)— Rsvraw— Dis- 

OBXTIOIT   0»  TBIAL  COURT— CONTINUANCE. 

The  granting  or  refusal  of  a  continuance 
being  a  matter  within  the  discretion  of  the  trial 

i'ndge,  his  action  will  not  be  overruled  except 
or  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3837;    Dec.  Dig.  {  966.*) 

4.  Appkai,  and  Ebrob  ({  722*)— Assionubnts 
or  ElBBos— RuuRe  on  Motion  fob  Nkw 
Tbial. 

An  assignment  of  error  to  the  refusal  of  a 

new  trial  which  does  not  set  forth  the  motion, 

the  reasons  sissiened,  or  the  order  of  the  court 

will  be  overruled. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  i  722.*! 

6.  Afpbai,  and  Ebbob  ({  1178*)— Dibpositior 

of  Cause— Grant  of  new  Tbiax. 

The  power  of  the  Supreme  Court  given  by 
the  act  of  May  20,  1891  (P.  U  101),  to  grant 
a  new  trial,  is  exceptional  in  character,  and 
only  to  be  exercised  in  very  clear  cases  of 
wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4604;   Dec.  Dig.  |  117a*] 

6.  Witnesses  ({  321*)— Impeachment. 

A  defendant  who  offers  in  evidence  a  depo- 
sition taken  on  plaintitTs  commission  cannot 
complain  of  the  exclusion  of  questions  asked  the 
witness  on  crosa-interro^tories  affecting  his 
credibility,  since  by  offering  {he  deposition  in 
evidence  he  makes  the  deiranent  his  own  wit- 


[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1094,  109»-1100:  Dec:  Dig.  1 
821.*] 

7.  Witnesses  (i  321*)— Impeachment- One's 
Own  Witness. 

Where  depositions  taken  on  plaintiff's  com- 
mission in  an  action  on  a  note,  but  offered  in 
evidence  by  the  defendants,  show  that  the  plain- 
tiff was  the  bona  fide  holder,  and  such  evidence 
is  uncontradicted,  the  trial  judge  is  bound  to 
give  binding  instructions  for  plaintiff,  the  de- 
fendants not  being  entitled  to  discredit  the  tes- 
timony of  witnesses  whom  the^  have  made  their 
own  by  introducing  the  depositions  in  evidence. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1094,  1099-1100;  Dec.  Dig.  S 
821.*] 

8.  Bttus  AND  Notes   (|  385*)  —  Tbansfeb — 
Bona  Fide  Pobchasbb. 

A  bona  fide  holder  of  negotiable  paper  is 
entitled  to  recover  against  the  maker  notwith- 
standing any  equities  existing  Ijetween  the  mak- 
er and  the  payee. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  944,  958,  959 ;    Dec.  IMg.  i 

sesV*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  People's  National  Bank  of 
Pensacola,  Fla.,  against  Horace  O.  Hazard 
and  another,  trading  as  Horace  O.  Hazard 
ft  Co.  From  a  Judgment  on  a  verdict  for 
plalntifT,  defendants  appeal.     Affirmed. 


Argued  before  FELI/,  O.  X,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

George  F.  Deiser,  for  appellants.  A.  L. 
Molse,   S.  D.  Matlacic,  and  S.  H.  Alleman, 

for  appellees. 

POTTER,  J.  "nils  was  an  action  of  as- 
sumpsit on  a  promissory  note  for  $1,4S0, 
made  by  the  defendants,  Horace  O.  Hazard 
&  Co.,  to  the  order  of  C.  W.  Hagerman,  trus- 
tee, dated  at  Philadelphia,  February  8,  1906, 
and  payable  36  months  after  date.  The  note 
was  Indorsed  by  the  payee  and  also  by  the 
Wells-Kahn  Company,  by  whom  It  was  made 
payable  to  the  order  of  the  People's  National 
Bank  of  Pensacola,  Florida,  the  plaintiff.  It 
was  protested  for  nonpayment  on  February 
3,  1909. 

Upon  the  trial  counsel  for  plaintiff  offered 
the  note  in  evidence,  and  rested.  The  two 
defendants  were  then  called  by  their  counsel 
to  prove  that  the  consideration  for  the  note 
was  fraudulent  and  had  failed.  Counsel  also 
read  in  evidence  the  depositions  of  the  presi- 
dent of  the  plaintiff  bank,  and  the  manager 
of  the  Wells-Kahn  Company,  which  had  been 
taken  by  commission  on  behalf  of  the  plain- 
tiff. By  these  depositions  it  appeared  tliat 
the  plaintiff  bank  had  discounted  the  note  for 
the  Wells-Kahn  Company  in  the  regular 
course  of  its  business,  that  it  was  a  bona  flde 
holder  for  value,  and  that  the  Wells-Kahn 
Company  bad  received  the  proceeds  of  the 
note.  There  was  no  evidence  that  the  bank 
had  notice  of  any  equities  existing  between 
the  original  parties  to  the  note.  The  trial 
Judge  gave  blndin"  instructions  for  the  plain- 
tiff, and  the  Jury  rendered  a  verdict  in  its  fa- 
vor for  $1,606.26,  upon  which,  after  a  new 
trial  had  been  refused,  Judgment  was  entered. 
Defendants  have  appealed. 

There  are  twenty  assignments  of  error. 

[1]  The  first  four  are  to  the  verdict  of  the 
Jury,  which  is  not  properly  assignable  for  er- 
ror. 

[2]  The  fifth  and  nineteenth  assignments 
allege  that  the  trial  court  committed  error  in 
refusing  to  permit  defendants  to  secure  the 
presence  of  a  material  witness  and  in  refus- 
ing a  continuance  until  the  return  of  a  cotd- 
misslon  Issued  by  them  to  Kansas  City,  Mo. 
Neither  assignment  quotes  from  the  bill  of 
exceptions,  and  nothing  whatever  can  be 
found  in  the  testimony  to  support  asslgnmoit 
6,  and  nothing  except  the  allowance  of  an  ex- 
ception to  support  assignment  19.  The  dock- 
et entries  show  that  the  rule  for  a  commis- 
sion was  not  entered  until  November  5,  1910, 
four  days  before  the  case  was  called  for  trial, 
although  it  had  then  been  at  Issue  for  over  a 
year. 

[3]  The  granting  or  refusal  of  a  motion  for 
a  continuance  is  a  matter  within  the  discre- 
tion of  the  trial  Judge,  «nd  his  action  will 
not  be  overruled  except  for  manifest  error. 
Commonwealth  v.  Bucderi,  153  Pa.  570,  26 
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Afl.  245;  animan  t.  Media,  etc.,  By.  Co.,  224 
Pa.  267.  78  AU.  S42. 

[41  The  twentieth  assignment  la  to  the  re- 
fusal to  grant  a  new  trial;  but  It  does  not 
set  forth  the  motion,  the  reasons  assigned,  or 
the  order  of  the  court. 

[5]  The  power  of  this  court  to  grant  a  new 
trial  under  the  act  of  May  20, 1891  (P.  L.  101), 
is  exceptional  in  character,  and  only  to  be 
exercised  in  very  clear  cases  of  wrong.  See 
Mortland  v.  English,  214  Pa.  325,  63  Aa  882, 
112  Am.  St  Rep.  747.  No  such  case  Is  here 
shown. 

[6]  In  assignments  6  to  10  induaiTe,  aa 
amended,  counsel  complains  of  the  court  be- 
low for  sustaining  objections  to  certain  ques- 
tions asked  of  plaintiff's  witness,  James 
Simpson  Reese,  on  cross-Interrogatories,  un- 
der the  plaintiff's  commission  to  take  tes- 
timony at  Pensacola,  Fla.  Upon  the  trial, 
however,  the  deposition  of  this  witness  was 
read  .in  evidence  by  defendants'  counsel  and 
was  not  offered  by  plaintiff.  By  this  action 
defendants  adopted  the  witness  as  their  own. 

The  only  questions  properly  raised  by  the 
assignments  of  error  are  whether  the  trial 
judge  erred  in  sustaining  objections  to  these 
questions,  and  In  his  final  action  In  directing 
a  verdict  for  plaintiff.  Under  the  rules  of 
court,  objections  to  the  admissibility  of  evi- 
dence taken  on  commission  may  be  taken  on 
the  trial,  If  the  exception  be  one  that  might 
be  taken,,"if  the  witness  were  offered  for  ex- 
amination orally  In  court"  While  the  dep- 
osition of  the  witness  Reese  was  taken  on 
behalf  of  plaintiff,  yet  for  some  reason,  as 
we  have  noted,  counsel  for  defendant  saw  fit 
to  offer  it  in  evidence  as  part  of  iiis  own  case. 
By  so  doing  counsel  made  ti\e  witness  bis 
own,  and  was  precluded  under  the  general 
rule,  from  impeaching  his  credibility.  See 
Prana.  B.  B.  Co.  v.  Fortney,  90  Pa.  323,  where 
Mr.  Justice  Mercur  said  (page  828):  "It  Is 
true  as  a  g^ieral  rule  a  party  cannot  be  per- 
mitted to  impeach  the  veracity  of  his  own 
witness."  In  Fisher  v.  Hart,  149  Pa.  232, 
235,  24  AU.  225,  Mr.  Justice  Sterrett  said: 
"As  a  general  rule  neither  party  has  a  right 
to  treat  his  own  witness  as  hostile,  and  pro- 
ceed either  to  cross-examine  bim  or  to  call 
other  witnesses  to  contradict  him,  without 
first  showing  sufficient  cause  for  so  doing." 
No  sufficient  cause  was  here  shown.  Defend- 
ants' counsel  knew  the  contents  of  the  depo- 
sition, before  he  read  It  to  the  Jury;  and,  U 
he  regarded  the  witness  as  In  any  way  bo^ 
tile,  he  need  not  have  offered  the  deposition. 
The  questions  ruled  out  went  only  to  the  cred- 
ibility of  the  witness,  and,  as  the  trial  judge 
took  the  whole  case  from  the  jury  it  does  not 
seem  that  the  defendants  were  harmed  by 
the  refusal  to  permit  these  particular  crosa- 
interrogatories  to  be  answered. 

Dl  This  leaves  for  cooalderatlon  the  ques- 


tion whether  the  trial  judge  was  Jostlfled  In 
giving  binding  Instructions  in  favor  of  the 
plaintiff.  With  regard  to  this  matter,  the 
situation  was  as  follows:  Defendants  offer- 
ed some  testimony  aa  to  representations  made 
to  them  by  the  payee  of  the  note,  which  they 
claimed  were  fraudulent  and  which  Induced 
them  to  assign  and  deliver  the  note.  Their 
counsel  then  read  In  evidence  the  depositions 
of  the  witnesses,  Reese  and  Kahn,  and,  as 
above  pointed  out,  thereby  made  them  tiieir 
own  witnesses.  These  depositions  show  that 
the  plaintiff  bank  discounted  the  note  for  the 
WellB-Kabn  Company,  without  any  notice 
whatever  of  any  defect  In,  or  defense  to,  the 
note.  In  otber  words,  these  witnesses  who 
were  the  only  ones  to  testify  as  to  the  man- 
ner in  which  the  plaintiff  bank  acquired  title 
to  the  note  showed  clearly  by  their  evidence 
that  the  plaintiff  was  a  bona  fide  holder  for 
value  of  the  note  sued  upon,  without  notice 
of  any  want  of  consideration  for  the  note,  or 
any  defense  as  against  it  TMb  testimony 
offered  by  defendants  was  uncontradicted. 
They  are  therefore  bound  by  it  Under  this 
evidence,  nothing  was  left  for  the  jury  to 
pass  upon,  and  it  became  the  duty  of  tlie 
trial  judge  to  determine  the  question  of  law 
arising  upon  the  undisputed  facts. 

[8]  That  a  plaintiff,  being  a  bona  fide  hold- 
er for  value  of  negotiable  paper,  without  no- 
tice, la  entitled  to  recover  against  the.  maker, 
notwithstanding  any  equities  existing  be- 
tween the  maker  and  the  payee,  is  clearly  es- 
tablished. See  Lancaster  County  National 
Bank  v.  Garber,  178  Pa.  91,  35  Atl.  S48,  and 
the  cases  there  cited.  In  the  case  at  bar 
there  Is  no  evidence  whatever  to  affect  plain- 
tiff with  knowledge  of  any  fraud  on  the  part 
of  the  payee  of  the  note;  and,  on  the  other 
hand,  It  does  affirmatively  appear  from  the 
evidence  offered  by  defendants  themselves 
that  plaintiff  had  no  such  knowledge. 

We  do  not  regard  this  case  as  coming 
within  the  principle  of  Second  Nat  Bank  v. 
Hoffman,  229  Fa.  429,  78  Atl.  1002,  where 
the  plaintiff  banlE  offered  evidence  to  show 
that  it  was  a  bona  fide  bolder,  for  value,  of 
the  note  in  suit,  and  it  was  held  that  the 
case  should  have  gone  to  the  jury  upon  the 
credibility  of  the  witnesses.  Here  the  testi- 
mony which  showed  that  the  plaintiff  was  a 
bona  fide  holder  of  the  note  in  suit  for  value, 
and  without  notice,  was  offered  by  the  de- 
fendants, and,  under  the  authorities,  they 
were  not  therefore  at  liberty  to  discredit  this 
testimony.  As  matters  -then  stood  there  was 
nothing  left  for  the  trial  Judge  but  to  accept 
this  testimony  as  true,  in  so  far  as  it  affect- 
ed the  case  for  defendants.  With  bis  ruling 
upon  the  legal  effect  to  be  given  to  tliis  evi- 
dence we  fully  agree; 

The  assignments  of  error  are  overruled, 
afid  the  judgment  is  affirmed. 
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WATNB  T.  PENNSYLVANIA  R.  00. 

(Snpieme  Coart  of  PennsylTanta.    May  1, 
1911.) 

1,  Eminent  Domaiw  (8  148*)— Compensation 

— MeaBUBU— IHTEBBBT. 

A  railroad  company  which  in  the  exercise 
of  the  right  of  eminent  dCHnain  enters  on  lajid 
and  definitely  locates  its  road  thereon,  becomes 
liable  at  once  for  damages  to  the  owner,  and  in 
case  of  delay  in  payment  thereof,  which  is  not 
caused  by  any  act  of  the  landowner  in  holding 
out  for  an  exorbitant  amount,  the  company  is 
liable  to  the  owner  for  the  loss  of  the  use  of 
the  money. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  S§  897-896^:  Dec.  Dig.  § 
1^*1 

2.  Eminent  Domain  (g  200*)  —  Pboceedinqs 
TO  Take  Pbopertt— Evidence  as  to  Com- 
pensation—Bubden  OF  Paooy. 

Where  a  railroad  company  bis  entered  on 
land  and  definitely  located  its  line  of  road,  the 
burden  is  on  it  to  show  facts  that  will  excuse 
any  delay  in  the  payment  of  damages  to  the 
owner,  and.  If  it  fails  to  show  such  facts,  it  can- 
not complain  of  an  award  by  the  jury  of  dam- 
ages for  the  delay  eqqal  to  the  interest  on  the 
money. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  f  200.*] 

8.  Eminent  Domain  (S  148*)- Pboceedings 
TO  Take  Propebtt— MEAensE  or  Compen- 
sation. 

In  estimating  the  damages  for  a  delay  of  a 
railroad  company  to  pay  damages  for  the  taking 
of  land,  the  jury  cannot  maite  any  deduction  be- 
cause the  railroad  company  did'  not  immediate- 
ly enter  on -the  land,  and  because  the  owner  was 
consequently  relieved  for  the  .time  from  an  un- 
sightly embankment,  and  the  noise,  dirt,  and 
smoke  which  would  have  resulted  from  the 
building  and  operation  o(  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  148.*1 

Appeal  from  Court  of  Common  Pleas, 
Chester,  County. 

Action  by  William  Wayne  against  the 
PennsylTonia  Railroad  Company.  From  a 
judgment  tor  plalntUt,  defendant  appeals. 
Afllrmed. 

Trespass  qnare  daosum  freglt  on  appeal 
by  plaintiff  from  the  award  of  a  Jury  of 
view.  The  case  turned  upon  the  instruction 
of  the  court  as  to  amount  of  damages  the 
plaintiff  was  entitled  to  for  the  delay  of  the 
railroad  in  settling  with  blm  for  bis  land. 
Verdict  and  Judgment  for  plaintiff  for  $76,' 
125.     Defendant  appealed. 

Argued  before  FELL,  C.  X,  and  BROWN, 
KLKIN,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

A  M.  Holding  and  William  I.  Schaffer, 
for  appellant  William  W.  Porter,  i.  Frank 
BL  Hause,  and  Henry  Pleasants,  for  appellee. 

STEWART,  J.  [1]  When  a  railroad  com- 
pany, exercising  the  right  of  eminent  do- 
main, enters  upon  land  and  definitely  lo- 
cates its  line  of  road  thereon,  it  thereby  ap- 
propriates the  land  taken  to  a  public  use. 
The  right  of  the  owner  to  any  use  of  the 


land,  inconsistent  with  the  use  for  which 
it  was  taken,  thereupon  ceases;  but  Im- 
mediately thereupon  his  right  to  damages 
T.ests.  The  law  substitutes  the  damages 
for  the  land.  But  until  the  amount  which 
would  compensate  the  owner  has  been  defi- 
nitely ascertained,  either  by  agreement  be- 
tween the  parties  or  Judicial  determination, 
the  owner's  claim  is  not  a  debt  owing  by  the 
company  within  the  legal  meaning  of  that 
term,  but  remains  simply  a  claim  for  dam- 
ages. Because  interest  is  an  incident  of 
debt,  and  not  an  incident  of  unliquidated 
damages,  it  follows  that  when  a  corporation 
(alls  to  make  compensation  to  the  owner 
for  land  taken,  at  the  time  of  its  appro- 
priation, and  delays  until  a  final  determina- 
tion of  the  amount  recoverable  has  been 
reached,  the  question  is  one  of  damages, 
and  not  of  interest  Whether  the  owner  Is 
entitled  to  damages  on  this  account,  and 
if  80,  how  much,  are  questions  sometimes 
for  the  Jury.  Prima  fade,  he  is  entitled 
to  damages  for  delay  In  payment  The  law 
contemplates  that  in  the  first  instance  the 
parties  wUl  themselves  agree  upon  the 
amonnt  If  they  do  agree,  It  is  presently 
payable  and  interest  attaches  as  an  Incident 
If  they  fall  to  agree  and  either  appeals 
to^the  court,,  it  becomes  a  question  of  dam- 
ages; and  here,  again  prima  facie,  the 
owner  is  entitled  to  damages  for  the  delay. 
But,  in  fact  be  may  not  be  so  entitled.  If 
be  has  disappointed  the  law  and  stubbornly 
refused  to  name  an  ampunt  which  he  would 
be  willing  to  accept  as  compensation,  or,  in 
the  same  spirit  has  been  extortionate  in 
bis  demands,  and  has  named  a  sum  exor- 
bitant and  unreasonable,  a  Jury  might  well 
find  that  be  has  himself  unjustifiably  pro- 
voked the  delay  and  deny  him  all  damages 
therefor. 

[2]  But  the  law  will  not  presume  any 
such  conduct  on  his  part  If  the  corpora- 
tion would  excuse  Itself  for  its  delay  on 
any  such  ground,  the  burden  is  on  It  to 
show  the  excusing  facts.  Failing  in  this, 
the  right  of  the  owner  to  damages  in  such 
amount  as  the  Jury  may  assess  is  unques- 
tionable. The  right  results  as  matter  of 
law.  The  quantum  alone  Is  for  the  Jury  to 
determine.  The  learned  trial  Judge  in  that 
part  of  his  charge  which  we  quote  below, 
and  which  is  made  the  subject  of  the  first 
assignment  Instructed  the  Jury  in  strict 
accordance  with  the  rules  and  principles  we 
have  above  stated.  The  Instruction  is  as 
follows:  "Having  ascertained  the  damages 
as  of  the  25th  of  April,  1905,  at  which  time 
Mr.  Wayne  was  entitled  to  receive  what- 
ever damage  was  done  him,  and  you  will 
consider  the  damages  as  of  that  date,  and 
award  him  that  amount,  together  with  what- 
ever value  you  may  attach  to  the  loss  6f 
the  use  of  that  money,  which  he  would 
then  have  had,  down  to  the  present  time. 
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Wliatever  valne  you  think  the  use  of  that 
money  would  have  be^i  to  him,  and  the 
usual  Talne  of  money  is  the  interest  rate — 
sometimes  under  circumstances  it  may  he 
higher  or  lower — whatever  the  value  of  that 
money  would  have  been  to  him,  and  which 
be  has  lost  by  reason  of  the  nonpayment, 
he  would  be  entitled  to,  and  you  should  add 
that  to  the  damages  which  you  ascertain 
he  has  suffered."  The  complaint  is  that 
the  instruction  denied  the  Jury  the  right 
of  determining  whether  any  damages  were 
due  by  reason  of  the  delay  in  payment. 
So  it  did,  and  very  properly,  on  the  evidence. 
The  defendant  offered  no  excuse  whatever 
for  the  delay.  We  must  presume  that  plain- 
tiff stated  terms  to  which  defendant  was 
unwilling  to  accede.  Why  unwilling?  Were 
these  terms  unreasonable  and  extortionate? 
Or  did  the  plaintiff  do  anything  in  any  way 
that  caused  or  Justified  the  refusal  V  The 
court  could  not  on  simple  basis  of  conjecture 
have  referred  this  questioDi  to  the  Jury.  No 
more  serious  error  could  have  been  commit- 
ted. Prima  fade,  as  we  have  said,  the 
plaintiff  was  entitled  to  damages,  and  noth- 
ing was  shown  to  the  contrary.  The  as- 
signment is  without  merit 

[3]  The  second  assignment  has  still  less 
to  support  it.  Tliat  part  of  the  charge  here 
complained  of  is  as  follows:  "Say  you  cal- 
culate first  what  loss — the  deprivation  of 
the  use  of  this  money  from  the  26th  of  April 
down  to  the  present  time,  or  say  the  1st  of 
May,  1905,  down  to  the  present  time,  was, 
but  then  Mr.  Wayne  has  had  advantages 
which  he  might  have  been  deprived  of,  but 
which  the  Pennsylvania  Railroad  Company 
did  not  deprive  him  of;  he  has  bad  the 
use  of  the  20  acres;  he  has  had  the  free 
and  uninterrupted  Ingress  from  one  side 
of  Ills  property  to  the  other;  and  what  has 
that  been  worth  to  him?  Deduct  that,  then, 
from  whatever  loss  the  use  of  the  money 
has  been,  and  add  that  balance  or  difference 
to  your  estimate  of  the  damages  which  the 
taking  has  entailed,  and  that  would  make 
your  verdict."  It  is  complained  that  the 
instruction  failed  to  include  among  the  items 
the  Jury  were  directed  to  consider  in  abate- 
ment of  plaintiff's  claim  the  fact  that  the 
defendant,  during  the  period  for  which  the 
claim  is  made,  had  not  occupied  the  land 
with  its.  railroad;  the  argument  being  that 
without  occupancy  the  Injuries  of  which 
the  plaintiff  most  complained,  "the  unsightly 
embankment,  and  the  noise,  dirt  and  smoke," 
could  not  have  been  sustained.  But  why 
should  any  deduction,  because  of  any  of  the 
things  enumerated  by  the  court  or  omitted, 
be  made?  It  was  not  a  question  of  what  use 
the  defendant  made  of  the  land;  but  what 
the  use  of  the  money  which  the  plaintiff  was 
entitled  to  receive  from  the  defendant  on 
April  26, 1905,  but  did  not,  was  worth  to  him 


during  the  time  It  was  withheld.  Wa  right 
to  the  money  attached  when  hUi  land  was 
taken  from  him;  and,  for  all  that  here  ap- 
pears, it  was  then  presently  payable.  The 
right  of  the  railroad  company  to  enter  upon 
the  land  was  also  immediate,  and  no  delay 
on  its  part  to  exercise  this  right,  however 
prolonged,  could  excuse  its  failure  to  pay 
promptly  for  the  right  It  acquired.  The  law 
governing  such  cases  Is  thus  stated  In  Phila- 
delphia V.  Dyer,  41  Pa.  463,  approved  in 
Philadelphia  v.  Miskey,  68  Pa.  49:  "It  is  a 
common  rule  to  allow  interest  for  the  de- 
tention of  money  after  it  should  have  been 
paid.  Delay  of  payment  is  not  tl>e  less  an 
injury,  because  the  landowner  may  continue 
in  the  occupation  of  the  land.  Such  occupa- 
tion can  be  but  permissive,  at  all  times  sub- 
ject to  the  t>aramount  rights  of  the  public. 
The  land  cannot  be  built  upon  or  improved, 
except  at  the  hazard  of  the  improver,  and  it 
is  worthless  for  sale.  Its  principal  value 
has  been  taken  away  by  the  ordinance  di- 
recting the  street  to  t>e  opened,  and  the  dty 
has  acquired  the  right  to  enter  at  will." 
Here  the  railroad  company  acquired  the  right 
to  Infiict  upon  the  plaintiff  any  and  all  of 
these  different  injuries  when  it  appropriated 
his  land.  It  ought  to  have  compensated  him 
when  it  acquired  that  right  It  has  not  as 
yet  made  compensation,  and  for  this  dday  it 
is  answerable  In  damages. 

The  assignments  are  dismissed,  and  the 
Judgment  is  afBrmed. 


cai  Pa.  «s) 
HOOPES  T.  BBADSHAW,  Prothonotaiy. 

(Supreme  Conrt  of  Pennsylvania.     May  1, 
1911.) 

CoNSTiTxmoNAl.  LA.W  (i  52*)— Attobnet  asd 
Client  (j  1*) — Distbibution  of  Govebn- 
ubntal  powebs— eltect  of  aomission  of 
Attobnet. 

Act  May  8,  1909  (P.  U  476),  providing  that 
admission  to  practice  as  an  attorney  at  law  in 
the  Supreme  Court  of  this  commonwealth  shall 
operate  as  an  admission  as  an  attornev  of  law 
in  every  other  court  of  the  commonwealth  with- 
out any  other  or  further  action  by  such  other 
courts  or  by  the  attorney,  is  not  a  legislative  in- 
terference with  judicial  power,  in  violation  of 
Const,  art.  5,  S  1,  being  merely  a  declaration  of 
the  efFect  to  be  given  to  a  purely  judicial  act 
of  the  Supreme  Court  in  directing  the  admis- 
sion of  an  attorney  at  law  to  practice  l)efore  it. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Die.  8832  54:  Dec.  Dig.  'j  52;* 
Attorney  and  Client,  Dec.  Dig.  f  1.*] 

Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Petition  by  Charles  Hoopes  for  mandamus 
to  Charles  W.  Bradshaw,  Protbonotary  of 
Beaver  County.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Petition  for  mandamus.  The  case  was 
tried  by  the  court  without  a  Jury  under  the 
act  of  April  22,  1874  (P.  I*  109).    The  case 
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turned  upon  tbe  constltntlonality  of  ipe  act 
of  May  8,  1809  (P.  U  475). 

Argued  before  FELL,  C.  J.,  and  BEOWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

WUllam  B.  Cuthbertson,  Agnew  Hlce,  Rob- 
ert Ritcble,  Frank  E.  Reader,  and  George 
A.  Baldwin,  for  appellant  Frank  H.  Laird, 
for  appellee. 

BROWN,  J.  The  appellant,  a  member  of 
the  bar  of  the  Allegheny  county  courts  and 
of  this  court,  in  good  standing,  presented  his 
prreclpe  to  the  prothonotary  of  the  court  of 
common  pleas  of  the  court  below  for  his  ap- 
pearance for  the  defendant  in  a  certain  pro- 
ceeding therein  pending.  With  his  prseclpe 
he  exhibited  a  certificate  of  his  admission  on 
October  6,  1905,  as  a  practitioner  before  this 
court  The  prothonotary  having  refused  to 
accept  the  praecipe  and  to  recognize  the  ap- 
pellant aa  a  member  of  the  bar  of  Beaver 
county,  he  applied  to  the  court  Mow  for  a 
mandamus  directing  that  officer  to  do  so.  He 
based  his  application  for  the  writ  upon  the 
act  of  May  8,  1909  (P.  h.  475),  which  pro- 
vides that  admission  "to  practice  as  an  at- 
torney at  law  in  the  Supreme  Court  of  this 
commonwealth  shall  of  Itself,  without  more, 
operate  as  an  admission  of  such  attorney  as 
an  attorney  at  law  in  every  other  court  of 
this  commonwealth,  without  any  other  or 
further  action  by  such  other  courts  or  by 
such  attorney."  The  writ  was  denied  be- 
cause in  the  Judgment  of  the  court  below 
the  act  of  1909  was  an  unconstitutional  in- 
terference by  the  Legislature  with  a  purely 
judicial  function. 

Nothing  Is  clearer  in  the  Constitution  than 
the  separation  of  the  legislative  and  Judicial 
branches  of  our  state  government  Neither 
possesses  the  powers  of  the  other,  and  any 
power  inherent  in  the  one  cannot  l>e  exercis- 
ed by  the  other.  Judicial  powers  and  func- 
tions are  to  be  exercised  by  the  Judiciary 
alone,  and  a  century  ago  in  Commonwealth 
ex  rel.  Brackenridge  v.  Judges  of  Common 
Pleas,  1  Serg.  &  B.  187,  It  was  held  that  the 
admission  of  an  attorney  to  practice  before 
a  court  is  a  Judicial  act  This  has  never 
been  doubted  or  questioned  since,  and.  If  the 
act  of  1909  is  an  encroachment  upon  the  Ju- 
diciary, it  must  be  regarded  as  a  vain  at- 
tempt by  the  Legislature  to  exercise  a  pow- 
er which  it  does  not  possess.  The  learned 
oourt  below,  being  of  opinion  from  what  was 
said  in  Splane's  Petition,  123  Pa.  527, 16  Atl. 
481,  that  the  act  was  such  an  encroachment 
pronounced  it  null  and  void. 

What  this  court  had  before  it  in  Splane's 
petition  was  the  act  of  May  19,  1887  (P.  L. 
131),  which  provided  that  any  attorney  at 
law  duly  admitted  to  practice  in  any  court 
of  common  pleas  and  in  the  Supreme  Court 
of  this  commonwealth  should  be  admitted  to 
practice  in  any  other  court  of  the  common- 
wealth upon  motion  simply  by  exhibiting  to 
the  court  a  certificate  of  admission  to  the 


Supreme  Court  asd  filing  a  certificate  of  the 
presiding  Judge  of  the  county  or  district  from 
which  he  came,  setting  forth  that  he  was  of 
reputable  professional  standing  and  of  unob- 
jectionable character.  The  question  of  the 
constitutionality  of  the  act  was  not  raised, 
and  the  mandamus  for  which  Splane  applied 
was  refused  because  he  had  not  complied 
with  its  provisions.  The  question  before  the 
court  as  stated  In  the  opinion  denying  the 
writ,  was:  "Whether  the  petitioner,  after 
having  twice  presented  himself  before  the 
duly  constituted  board  of  examiners,  and 
having  been  twice  rejected  by  them  as  not 
properly  qualified  to  practice  law,  can,  by 
procuring  his  admission  in  another  county, 
aided  by  the  act  of  assembly,  compel  his  ad- 
mission in  the  oourt  where  be  has  been  re- 
jected for  Incompetency."  Upon  two  occa- 
sions Splane  had  been  before  the  board  of 
examiners  of  the  county,  and  in  each  in- 
stance had  been  rejected  as  not  being  proper- 
ly qualified  to  practice  as  an  attorney.  Sub- 
sequentiy  he  was  admitted  to  practice  in  the 
court  of  common  pleas  of  Cambria  county, 
but  it  did  not  appear  that  he  had  ever  re- 
sided or  practiced  In  that  county,  or  that  he 
was  even  a  citizen  of  the  state.  It  was  fur- 
ther discovered  that  the  order  admitting  him 
to  practice  in  this  court  had  been  improvl- 
dentiy  made.  The  reason  for  denying  him 
the  writ  is  thus  given  in  the  opinion  of  the 
court:  "He  has  not  complied  with  it  (act  of 
1887),  for  the  reason  that  it  requires  a  cer- 
tificate of  the  'presiding  Judge'  of  the  county 
from  whence  he  came,  setting  forth  that  be 
is  of  reputable  professional  standing,  etc. 
This  plainly  means  the  certificate  of  the 
Judge  of  the  county  where  he  has  lived  and 
practiced  law,  who  Is  presumed  to  know  his 
qualifications  in  that  regard,  and  who  can 
truly  and  Intelllgentiy  certify  to  his  good 
character.  A  lawyer  may  cliance  to  be  a 
member  of  the  bar  of  half  the  counties  in  the 
state.  He  may  be  admitted  in  a  county  oth- 
er than  the  one  in  which  he  resides  for  the 
mere  purpose  of  trying  a  single  case.  It  Is 
the  merest  evasion  of  the  act  to  present  the 
certificate  of  the  judge  of  a  district  where 
the  petitioner  has  not  last  lived  and  practic- 
ed, and  an  admissiou  to  the  bar  obtained  by 
such  means  might  well  be  vacated  by  the 
Judge  who  could  InadTertentiy  grant  it,  as 
a  fraud  upon  the  court"  After  refusing  the 
writ  for  the  reason  stated,  Chief  Justice 
Faxson,  in  digressing,  said  in  characteristi- 
cally TlgorouB  language  that  the  act  of  1887 
was  an  encroachment  upon  the  Judiciary  de- 
partment of  the  government;  but,  as  that 
question  had  not  been  raised  and  counsel 
had  not  been  heard  upon  It  what  was  said  of 
the  unconstitutionality  of  the  act  Is  to  be  re- 
garded as  obiter  dictum,  and  we  now  pass 
upon  the  constitutionality  of  the  act  of  1909 
aa  a  new  one. 

Is  the  act  of  1900  an  attempt  by  the  Leg- 
islature to  usurp  Judicial  power,  or  does  it  In 
any  manner  interfere  with  the  exercise  of 
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Jndldal  fanctions?  In  its  first  words  It  rec- 
ognizes the  admission  of  an  attorney  to  prac- 
tice in  the  highest  court  of  the  common- 
wealth as  a  judicial  act,  and  does  not  at- 
tempt to  Int^fere  with  that  court's  power  In 
the  performance  of  that  act  The  question 
then  resolves  itself  into  this:  May  the  Leg- 
islature say  what  effect  is  to  be  given  to 
an  order  or  decree  of  this  court  in  the  mat- 
ter of  admitting  attorneys  to  practice  before 
It?  By  sectloa  3,  art  6,  Const,  the  jurisdic- 
tion of  this  court  extends  over  the  entire 
commonwealth,  and  by  appeal  or  certiorari 
the  proceedings  of  every  district  court  of  rec- 
ord, as  well  as  those  of  the  Superior  Court, 
can  be  here  reviewed.  By  the  act  of  May  22, 
1722  (1  Smith's  Laws,  p.  1€9),  Its  powers  are 
those  possessed  by  "the  court  of  King's 
Bench" — the  supreme  court  of  common  law 
In  England — "common  pleas  and  exchequer, 
at  Westminster,  or  any  of  them."  It  was  not 
therefore  an  unwarranted  assumption  on  the 
part  of  the  Legislature  that  qualifications 
which  fit  an  attorney  at  law  to  practice  be- 
fore the  Supreme  Court  of  the  state  ought  to 
fit  him  to  do  80  In  every  other  court  within 
It;  but  what  may  have  Induced  the  Legis- 
lature to  act  is  not  important  The  sole  ques- 
tion is,  Did  it  have  the  power  to  act  as  it 
did?  Having  first  distinctly  recognized  the 
performance  of  a  judicial  act  by  this  court, 
what  follows  is  but  a  legislative  enactment 
as  to  the  force  and  effect  to  be  given  to  it  by 
the  lower  courts.  For  nearly  75  years  simi- 
lar legislation  has  been  recognized,  without 
a  suggestion  from  any  one  of  its  being  an  en- 
croachment upon  the  powers  and  functions  of 
the  judiciary.  The  adoption  of  rules  of  court 
regulating  practice  therein  is  certainly  as 
much  a  judicial  function,  with  which  the 
Legislature  may  not  interfere  as  Is  the  ad- 
mission of  attorneys,  and  yet  from  the  time 
of  the  passage  of  the  act  of  June  16, 1836  (P. 
L.  1835-36,  p.  784),  requiring  aU  the  courts 
of  common  pleas  In  the  commonwealth,  sit- 
ting as  courts  of  equity,  to  be  bound  by  the 
rules  of  practice  as  adopted  by  this  court 
no  one  has  ever  heard  that  such  legislation 
was  an  encroachment  upon  the  judiciary. 
And  it  was  not  for  it  merely  declared  what 
effect  shall  be  given  to  the  rules  or  orders 
of  tills  court  which  it  has  the  inherent  pow- 
er to  make  independently  of  the  legislative 
branch  of  the  government  TixiB  is  practical- 
ly the  situation  before  us.  AU  that  the  act 
of  1909  does  is  to  declare  what  effect  is  to  be 
given  to  a  purely  judicial  act  of  this  court  in 
directing  the  admission  of  an  attorney  at  law 
to  practice  before  it  The  act  neither  en- 
croaches u^n  nor  interferes  with  a  power 
exercisable  by  the  judiciary  alone,  but  de- 
clares that  when  such  power  has  been  exer- 
cised by  the  highest  judiciary  of  the  state, 
In  passing  upon  the  quallflcatlona  of  an  ap- 
plicant to  practice  as  an  attorney  before  it, 
Its  ao<  in  admitting  him  to  its  bar  la  to  be 


duly  recognized  by  all  the  oth»  oourts  over 
whose 'proceedings  it  has  constant  supervi- 
sion. But  while  this  is  so,  there  are  ca- 
taln  functions  of  the  lower  courts  with  wliicb 
the  act  of  1909  does  not  interfere.  The  hon- 
est disposition  and  good  moral  character  pos- 
sessed by  one  at  the  time  of  his  admission  to 
the  bar  of  this  court  may  be  subsequoitly 
lost  and,  if  so,  the  certificate  of  bis  admis- 
sion here  will  not  be  a  voucher  for  Ids  in- 
tegrity to  any  court  before  which  he  may 
seek  to  practice  under  the  act  of  1909.  The 
loss  of  bis  integrity  may  not  have  been  in- 
quired into  here,  but  U  lost  he  lias  no  more 
right  under  the  act  of  1909  to  seek  member- 
ship In  a  county  bar  than  he  has  to  ask  that 
his  name  shall  continue  upon  the  roll  of  prac- 
ticing attorneys  before  this  court;  and  any 
court  may,  therefore,  refuse  to  permit  him  to 
practice  before  it  upon  being  duly  Informed 
that  he  no  longer  possesses  "an  honest  dispo- 
sition," declared  by  the  act  of  April  14,  1834 
(P.  L.  1833-34,  p.  354,  S  68),  to  be  one  of  the 
two  requisites  for  admission  to  the  bar  of 
every  court  of  record.  Another  function  of 
the  court  below,  not  Interfered  with  by  the 
act  and  which  it  may  be  well  to  notice,  is  its 
power  to  adopt  rules  relating  to  the  service 
of  notices  or  papers  upon  nonresident  prac- 
titioners. When  the  act  of  1909  is  invoked 
by  one  who  does  not  intend  to  reside  or  es- 
tablish an  office  in  the  county  to  whose 
courts  be  would  be  admitted,  he  Is  not  to  ex- 
pect practitioners  residing  in  the  county,  or 
having  established  offices  witliln  it  to  be 
subjected  to  annoyance  and  inconvenience 
in  the  service  of  rules  or  notices  upon  him, 
and  the  adoption  of  a  rule  as  to  this  con- 
tinues to  be  within  the  power  of  the  court 
For  the  reasons  stated,  we  cannot  regard  the 
act  of  1909  as  an  unconstitutional  interfer- 
ence with  the  exercise  of  a  judicial  function. 
Jiie  judgment  Is  therefore  reversed,  and 
the  record  remitted,  with  directions  that  the 
mandamus  Issue  as  prayed  for. 

(W.PIL  6S) 
COMMONWEAI/TH  ex  re!.  TATLOE  T. 
SHAfiETTTS. 

(Supreme  Court  of  Pennsylvania,    May  1« 
1911.) 

1.  Paupebs  (S  5*)— Offickbb— Natdbx  of  Ot- 
fice— directobs  of  the  poob. 

Though  directois  of  the  poor  holding  theii 
office  under  a  special  act  of  assembly  erecting 
tbem  into  a  corporate  bod^  are  not  county  of- 
ficers, they  are  public  municipal  officers,  though 
not  so  enumerated  in  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Paapeis,  Dec. 
Dig.  {  5.*] 

2.  Patjpess  (I  5*)— Officebs— EuEcnoN— CoH- 

STITUTIONAI.  FBOVISION. 

Under  Const  art  8,  t  8,  as  amended  in 
1909  (P.  Ia  951),  providing  that  all  elections 
for  county,  city,  ward,  borough,  and  township 
officers  for  re^lar  terma  of  service  shall  be  held 
on  the  municipal  election  day  in  each  odd-num- 
bered year,  directors  of  the  poor  are  to  be  voted 
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(or  on  tii«t  day,  bimi  tnch  dli^ectora  elected  oo  a 
general  election,  daj  in  tlie  even  yeai  are  with- 
out title  to  office. 

[Ed.  Note.— S'or  other  cases,  see  Paupers,  Dec. 
Dig.  i  a.*} 

Appeal  from-  Gonrt  of  Oominon  Fleas,  Ad- 
ams County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  H.  W.  Taylor,  against  Jacob 
B.  Sharetts,  to  determine  title  to  the  oflSce  of 
director  of  the  poor.  From  a  Judgment  of 
ouster,  defendant  appeala-    Affirmed. 

■  The  case  turned  upon  the  validity  of  an 
election  for  directors  of  the  poor  at  the  gen- 
eral election  of  NoTember  8,  1910.  The  rec- 
ord showed  that  the  oiBoe  was  created  by  the 
local  act  of  March  24,  1817  (6  Sm.  L.  457), 
relating  to  Adams  county.  The  court  entered 
Judgment  of  ouster. 

Argued  before  FELL,  C.  J.,  and  BBOWNi 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Wm.  Arch.  MeClten,  Wm.  McCleaii,  and 
Vr.  C.  Sheely,  for  appellant.  iDonald  P.  Mc- 
pherson and  J.  Donald  Swope,  for  appellee. 

STEWART,  J.  [f ]  Where  diie«toni  of  the 
poor  bold  their  office  by  virtue  of  a  apeclal 
act  of  assembly  erecting  them  into  a  corpo- 
rate body,  as  l8  the  case  here,  they  are  not 
county  officers.  So  much  was  clearly  decided 
In  Nissley  v.  Lancaster  County,  215  Pa.  562, 
64  Atl.  794.  But  it  by  no  means  follows  that 
they  are  unaffected  by  the  constitational 
amendments  of  1909.  Tfaongb  not  county 
officers,  they '  yet  are  public  municipal  offi- 
cers. Their  selection  Is  net  provided  for 
specifically  in  the  Constltntlon.  Nerertbeless 
Uiey  are  quite  as  much  municipal  officers  In 
essential  characteristics  as  those  spedflcaUy 
tltere  enumerated. 

[2]  The  argument  In  support  of  appellant's 
contention  Is  based  on  the  fact  that  directors 
of  the  poor  are  omitted  from  section  3  of 
amended  article  8  6t  tbe  Constitution,  which 
reads  as  follows:  "All  Judges  elected  by  the 
Sectors  of  the  state  at  large  may  be  elected 
at  either  a  general  or  municipal  election,  as 
circumstances  may  require.  All  elections  for 
Judges  of  tbe  courts  for  the  several  Judicial 
districts,  and  for  county,  city,  ward,  borough 
land  township  officers,  for  regular  terms  of 
service,  shall  be  held  on  tbe  municipal  elec- 
tion day,  namely,  the  Tuesday  next  following 
the  flrst  Monday  of  November,  in  each  odd 
numbered  year,  but  the  Oeneral  Assembly 
may  by  law  fix  a  different  day,  two-thirds  of 
all  the  members  of  each  house  consenting 
thereto ;  Provided  that  such  election  shall 
always  be  held  In  an  odd  numbered  year." 
The  argument  takes  no  account  of  the  scheme 
of  the  several  amendments  which  were  adopt- 
ed, or  tbe  end  that  was  to  be  accomplished 
through  them,  and  overlooks  other  constitu- 
tional provisions  which'  bear  directly  upon 
the  Question  in  issue,  and  show  conclusively 
tbat,  while  specific  mention  is  not  here  made 


of  po6r  directors,  th^  axe  not  even  by  in- 
tendment excluded.  An  nnmlstalcable  pur- 
pose of  the  ameqdmoits  of  1909  (P.  L.  951) 
was  to  simplify  our. system  of  electtons  t^ 
reducing  the  number  of  elections  held  In 
any  one  year.  To  this  end.  It  ta  provided 
that  general  elections  for  the  election  of 
state  officers  shall  be  held  biennially  on  the 
Tuesday  following  the  first  Monday  of  No- 
vember In  each  even-numbered  year,  and 
that  tbe  same  day  in  each  odd-numbered 
year  shall  be  "a  municipal  Section  day." 
We  need  not  stop  to  show  how  inconsistent, 
not  only  with  this  general  scheme,  but  with 
tbe  provisions  of  the  unamended  Constitu- 
tion, an  exception  of  tbe  o^ce  of  poor  direc- 
tor out  of  the  class  to  be  voted  for  at  a 
municipal  election  would  be.  Its  repugnancy 
is  apparent,  and  the  lack  of  all  reason  for  thf 
exclusion  is  quite  as  much. so.  The  Constltu- 
tion  unamended,  for  very  wise  purposes,  dis- 
associated municipal  elections  from  general 
elections,  but  prescribed  a  separate  day  for 
each  In  the  same  year.  The  purpose  of  the 
amendment  was  not  to  again  associate  them, 
but  to  make  them  occur  in  different  years, 
observing  the  same  distinction  as  thereto- 
fore. It  being  within  legislative  power  to 
create  other  municipal  offices- than  those  spe- 
cifically mentioned  in  the  section  referred 
to,  if  the  argument  for  the  relator  holds,  no 
such  offices  BO  created  could  be  voted  for  at 
a  municipal  election,  and  It  would  be  an 
open  question,  perhaps  one  not  easily  solved, 
whether  they  could  under  constltutiofa{(l  pro- 
vision be  voted  for  at  a  general  election. 
Section  1  of  article  12,  unamended,  provldea 
that :  "AU  officers  whose  selection  Is  not  pro- 
vided for  in  this  Constitution,  shall  be  elected 
or  appointed  as  may  be  directed  by  law." 
As  amended  by  amendment  8,  adopted  in 
November,  1909,  It  now  reads:  "All  officers 
whose  ejection  is  not  provided  for  in  this 
Constitution,  shall  be  elected  or  appointed  as 
may  be  directed  by  law :  Provided  that  elec- 
tions of  state  officers  shall  be  held  on  a  gen- 
eral election  day,  and  elections  of  local  of- 
ficers shall  be  held  on  a  municipal  election 
day,  except  when,  in-  either  case,  special  elec- 
tions may  be  required  to  fill  unexpired 
terms."  This  express  provision  overeomes 
every  possible  presumption  that  It  was  In- 
tended that  section  3  of  amended  artide  8 
should  apply  only  to  such  municipal  offices 
as  are  spedflcaUy  mentioned,  and  shows  a 
manifest  purpose  to  xequlare  all  municipal  of- 
ficers, including  as  well  those  already  exist- 
ing as  those  thereafter  to  be  created,  to  be 
voted  tor  on  "a  municipal  .  election  day." 
The  office  of  poor  director  then  being  a  mu- 
nicipal and  therefore  a  local  office,  not  ex- 
cepted out  of  the  constitutional  provisions  as 
to  the  date  of  election,  the  schedule  wirich 
was  adopted  to  catry  the  amendments  into 
operation,  governs  it  alike  with  all  Officers 
voted  for  by  the  people.    This  schedule  pro- 
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Tides :  "In  tbe  case  of  officers  elected  by  the 
people,  all  terms  of  office  fixed  by  act  of  as- 
Bonbly  at  an  odd  nomber  of  years  sball  each 
be  lengthened  one  year,  bnt  the  Legislature 
may  change  the  length  of  the  term,  provided 
the  terms  for  which  such  officers  are  elected 
shall  always  be  for  an  even  number  of  years." 
It  follows  that  the  election  of  the  appellant 
to  the  office  of  poor  director  at  an  election  In 
Noremoer,  1010,  an  even  year,  was  futile, 
and  that  he  Is  without  title  to  the  office. 
The  judgment  of  ouster  Is  affirmed. 

(231  Pa.  466) 

8TAAKB  T,  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  PennavlTania.  April  24, 
1911.) 

1.  contbacts  (i  259*)  —  constbcotior  ahd 
Opebatiow— Revocation. 

Where  an  owner  of  iron  ore  stored  on  a 
railroad  dock  gives  an  order  to  the  railroad 
company  to  deliver  a  part  of  it  to  a  furnace 
company  merely  aa  an  accommodation  to  the 
furnace  company  without  any  consideration,  the 
order  could  be  revoked  at  any  time  before  the 
fnmace  company  took  possession. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  259.*] 

2.  Cabbiebs   (J   91*)— Delivkbt   of   Goods— 
CoNVBBSiOH— TiuiE  or  Pabsiho  Title. 

Where  one  owning  6,000  tons  of  iron  ore 
which  was  stored  on  a  railroad  dock  gave  an 
order  to  the  railroad  company  to  deliver  8,500 
tons  to  a  furnace  company,  and  the  furnace 
company  did  not  take  possession  nor  separate  the 
3,500  tons  from  the  other  ore,  and  toe  owner, 
having  learned  that  the  furnace  company  was 
financially  embarrassed,  gave  orders  to  the  rail- 
road company  to  deliver  to  other  persons,  which 
orders  were  honored,  the  furnace  company  never 
acquired  title  to  the  ore,  and  could  not  maintain 
an  action  of  trover  and  conversion  against  the 
railroad  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  f  01.*] 

Appeal  from  Court  of  Common  Pleas;  Phil- 
adelphia County. 

Action  by  William  H.  Staake,  trustee  In 
banltruptcy  of  the  Sazton  Furnace  Com- 
pany, against  the  Pennsylvania  Railroad 
Company.  From  a  Judgment  for  defendant 
□on  obstante  veredicto,  plaintiff  appeals.  Af- 
firmed. 

Assumpsit  changed  by  agreement  of  coun- 
sel to  trover  and  conversion. 

From  the  record  It  appeared  that  the  plain- 
tiff dalmed  damages  for  the  conversion  of 
3,500  tons  of  Hiawatha  Iron  ore  which  had 
been  stored  on  the  docks  of  the  defendant 
at  Erie,  Pa.  At  the  trial  it  appeared  that 
on  August  8,  1903,  Drake,  Bartow  &  Co.  had 
on  the  docks  of  the  defendant  company  at 
Brie,  Pa.,  about  6,000  tons  of  Hiawatha  iron 
ore,  and  on  that  day  they  sent  to  the  Saxton 
Furnace  Company  a  letter  and  an  order  for 
3,500  tons  as  follows: 

"Cleveland,  August  8tb,  1903.  The  Sax- 
ton  Furnace  Co.,  Phlla.,  Pa. — Gentlemen: 
We  hand  you  herewith  order  on  P.  &  E. 


Dock  Co.  Erie,  Pa.  for  B500  tons  of  Hia- 
watha ore.  Kindly  give  us  credit  for  tills 
amount,  and  oblige.  Yours  truly,  Drake,  Bar- 
tow &  Co.    Erie." 

"Cleveland,  August  8tb,  1903.  Davis  Rees, 
Agent,  Erie,  Pa.  Please  transfer  for  our 
account,  as  below  from  amount  now  on  dock, 
In  our  name  3500  tons  Hiawatha  Ore  to  Sax- 
ton  Furnace  Co.,  Saxton,  Pa.  Yours  truly, 
Drake,  Bartow  &  Co.,  by  L." 

The  Saxton  Furnace  Company  took  no 
steps  to  separate  the  3.500  tons  from  the 
other  ore,  but  pledged  the  order  with  L.  A 
R.  Wister  Company  for  advances.  The 
amount  of  ore  was  depleted  from  time  to 
time  by  shipments  on  various  orders,  until 
on  I<'ebruary  29,  1904,  there  were  only  847 
tons  on  hand.  Subsequently  the  Saxton  Fur- 
nace Company  was  adjudicated  a  bankrupt, 
and  William  H.  Staake  was  appointed  trus- 
tee In  bankruptcy.  Subsequently  he  made 
demand  on  the  railroad  company  for  the  . 
Iron  ore,  which  demand  was  refused.  There 
was  evidence  that  the  order  for  3,600  tons 
was  merely  for  the  accommodation  of  the 
furnace  company,  and  was  without  consid- 
eration. 

At  the  trial  the  Jury  returned  a  verdict 
for  plaintiff  for  $12,967-50.  Snbsequently  the 
court  entered  Judgment  for  defendant  n.  o. 
v.,  Ferguson,  J.,  filing  the  following  opinion: 

[1]  "I  concur  with  the  trial  Judge  in  his 
view  that  the  order  of  August  8,  1902,  which 
is  the  basis  of  the  action,  was  given  for  the 
accommodation  of  the  Saxton  Furnace  Com- 
pany, and,  as  between  it  and  Drake,  Bar- 
tow ft  Co.,  it  was  without  consideration, 
and  up  to  the  time  of  delivery  it  was  sub- 
ject to  revocation.  There  is  nothing  in  the 
evidence  which  would  Justify  a  finding  con- 
trary to  this  view  on  the  facts,  and  for  that 
reason  Judgment  should  be  entered  for  the 
defendant  non  obstante  veredicto.  I  am  of 
opinion^  however,  thdit  for  another  reason 
such  a  Judgment  may  be  sustained. 

[2]  "The  action  is  in  trover  and  conver- 
sion, and  in  such  case  the  i^intiff  must 
show  both  property  in  himself  and  the  right 
to  possession  at  the  time  of  the  conversion  or 
commencement  of  the  action.  Farmers'  Bank 
v.  McKee,  2  Pa.  318;  Pennsylvania  Railroad 
Co.  V.  Hughes,  39  Pa.  621;  Duffield  v.  Miller. 
92  Pa.  286.  The  evidence  clearly  shows  that 
at  the  time  the  order  was  delivered  Drake, 
Bartow  &  Co.  had  6,912  tons  of  ore  upon 
the  docks  of  the  Pennsylvania  Railroad  Com- 
pany at  Erie.  The  order  of  August  8th  was 
for  3,500  tons.  In  my  view,  it  Is  of  little 
importance  whether  or  not  the  order  was 
presented  to  the  railroad  company  and  filed 
with  it  in  accordance  with  its  rule.  There 
was  no  attempt  made  by  the  Saxton  Fnmace 
Company,  or  by  L.  ft  R.  Wister  ft  Co.,  to 
separate  the  3,500  tons  represented  by  the 
order  from  the  bulk  of  the  ore  upon  the 
dock,  and  for  this  reason,  under  the  autbor- 
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Itles,  the  title  never  passed,  Wlster  &  C!o: 
accepted  the  order  as  a  basis  of  credit,  and, 
so  long  as  they  left  the  ore  In  the  mass  up- 
on the  dock,  their  security  was  In  jeopardy 
and  liable  at  any  time  to  be  destroyed  by 
shipments.  We  are  not  concerned,  however, 
with  the  {xwltion  of  Wlster  &  Co.  They 
appear  to  have  been  satisfied,  and  to  have 
surrendered  the  order  to  the  Saxton  Com- 
pany, or  Its  representative.  The  rule  which 
would  defeat  Wlster  &  Co.  must  necessarily 
defeat  the  Saxton .  Company.  The  law  on 
the  subject  Is  thus  stated  by  Rogers,  J.,  In 
Hutchinson  v.  Hunter,  7  Pa.  140  (page  141): 
The  fundamental  rule  •  •  •  Is  that  the 
parties  must  be.  agreed  as  to  the  specific 
goods  on  which  die  contract  Is  to  attach  be- 
fore there  can  be  a  bargain  and  sale.  This, 
as  Mr.  Blackburn,  In  his  treatise  on  the  Con- 
tract of  Sale  (page  120),  very  correctly  ob- 
fierves,  Is  founded  In  the  very  nature  of 
things.  Till  the  parties  are  agreed  as  to  ttie 
specific  identical  goods,  the  contract  can  be 
no  more  than  a  contract  to  supply  goods 
answering  a  particular  description;'  and 
fllnce  the  vendor  would  fulfill  his  part  of 
the  contra<ft  by  furnishing  any  parcel  of 
goods  answering  that  description,  and  the 
purchaser  could  not  object  to  them  if  they 
^d  answer  that  description.  It  Is  clear  that 
there  can  be  no  intention  to  transfer  the 
property  In  any  particular  lot  of  goods  more 
than  another  till  it  is  ascertained  which  are 
the  very  goods  sold  (page  142,  7  Pa.).  It 
makes  no  difference,  although  the  goods  are 
ao  far  ascertained,  that  the  parties  have 
agreed  that  they  shall  be  taken  from  a  spec- 
ified larger  stock.  In  such  a  case  the  rea- 
son still  applies,  the  parties  did  not  Intend 
to  transfer  the  property  in  one  portion  of 
the  stock  more  than  another,  and  the  law 
which  only  gives  effect  to  their  intention 
'does  not  transfer  the  {woperty  in  any  Indi- 
vidual portion  (page  14B,  7  Pa.).  The  rule, 
I  take  it,  Is  now  too  firmly  settled  to  be 
shaken,  that  the  goods  sold  must  be  ascer- 
tained, designated,  and  separated  from  the 
«tock  or  quantity  with  which  they  are  mixed 
before  the  property  can  pass.  Until  this  is 
done,  it  remains  the  property  of  the  vendor, 
•and,  if  destroyed  by  fire  or  otherwise,  it  is 
the  loss  of  the  vendor,  and  not  the  loss  of 
the  vendee.'  8e^  also,  Pennsylvania  Kail- 
road  Company  v.  Hughes,  89  Pa.  621.  In 
Haldeman  v.  Duncan,  51  Pa.  66,  Duncan 
bought  of  Haldeman  300  barrels  of  oil,  and 
paid  the  purchase  money.  The  oil  was  point- 
ed out  to  Duncan  as  being  Included  in  a 
larger  quantity  of  oO  at  the  place  of  dellv- 
«ry,  and  request  made  to  select  his  300  bar- 
rels. Nothing  was  done  by  way  of  sepa- 
rating or  selecting  the  amount  purchased. 
It  was  held  there  was  no  dellv&y,  the  sale 
was  not  completed,  and  no  title  passed  to 
Duncan.  A  flood  having  swept  away  all  of 
Haldeman's  oil  at  the  place  of  delivery,  Dun- 
•can  afterwards  demanded  delivery  of  the 
300  barrels  of  oil,  which  was  refused  by  Hal- 


deman, held  that  Duncail  :was  entitled  to  re- 
cover the  price  paid  by  him.  In  that  case 
Read,  J.,  repeated  the  rule  as  stated  by  Mr, 
Justice  Rogers  in  Hutchinson  v.  Hunter,  7 
Pa.  140. 

"It  is  contended,  however,  that  the  ancient 
rule  upon  the  subject  has  been  changed  by 
the  more  recent  decisions  in  Hutchinson  v. 
Commonwealth,  82  Pa.  472,  and  Brownfidd 
V.  Johnson,  128  Pa.  254,  18  Atl.  543,  6  L.  B. 
A.  48.  In  the  former  case  the  8up]<eme 
Court  recognized  an  exception  to  the  rule 
stated  because  of  the  necessities  of  a  certain 
particular  trade  and  the  customs  of  that 
trade.  That  case  was  one  in  which  the  dts- 
tinction  is  drawn  between  a  sale  by  a  vendor 
of  a  portion  of  a  quantity  of  goods  not  B6p- 
arated  from  the  mass  and  all  belotagbig  to 
the  vendor,  and  the  sale  of  oil  belonging  to 
the  vendor  and  represented  by  receipts ;  the 
oil  being  mixed  with  that  of  other  parties  in 
a  pipe  Une.  It  will  be  observed  by  the  opin- 
ion of  Paxson,  J.,  that  he  states  the  rule 
which  runs  through  the  cases  above  quoted 
thus  (page  480,  82  Pa.):  'It  is  a  fundamental 
principle  pervading  everywhere  the  doctrine 
of  sales  that.  If  goods  be  sold  by  number, 
weight,  or  measure,  the  sale  is  incomplete, 
and  the  risk  continues  with  the  seller  until 
the  specific  property  be  separated  and  idoiti- 
fied.  This  principle  runs  through  all  the 
cases  upon  this  subject,  and  is  too  firmly  es- 
tablished to  be  shaken.  Nor  are  we  disposed 
to  question  its  soundness.'  The  learned  jus- 
tice then  proceeds  to  call  attention  to  the 
peculiar  facts  of  the  case  before  him  (page 
482):  The  oil  which  Is  the  subject  of  this 
contention  was  not  mixed  with  any  other 
oil  of  the  prosecutor.  It  required  no  sep- 
aration from  any  other  portion  of  his  prop- 
erty. It  was  not  even  in  his  actual  custody 
01^  poBsession.  He  had  the  constructive  pos- 
session by  virtue  of  his  accepted  orders. 
When,  therefore,  he  delivered  the  orders  to 
the  defendants,  there  was  nothing  remain- 
ing for  him  to  do  to  complete  the  transac- 
tion. He  had  done  all  in  his  power  to  render 
the  ddlvery  complete.  The  oil  was  in  the 
pipes  of  the  Pipe  Line  Company.  For  the 
sake  of  convenience,  it  was  iwured  In  and 
mixed'  with  the  oil  of  other  producers,  and 
by  the  usage  of  trade  each  one  was  entitled 
to  draw  out,  not  the  identical  oil  put  in,  but 
oil  which  is  its  precise  equivalent  In  the 
consideration  of  the  question  involved  In  this 
case,  we  cannot  close  our  eyes  to  the  total 
revolution  in  the  manner  of  doing  business 
which  has  been  brought  about  by  the  discov- 
ery of  petroleum  in  this  state.'  It  therefore 
seems  to  me  that  the  fact  that  the  oil  in  the 
pipe  linek  and  represented  by  the  orders,  was 
mixed  with  the  oil  of  other  producers,  made 
it  impossible.  In  the  nature  of  things,  that 
there  could  be  any  separation  in  order  to 
complete  the  title.  Aside  from  this,  the 
court  seems  to  have  laid  considerable  stress 
upon  the  fact  that  by  the  usage  of  the  trade 
the  transfec  of  orders  was  considered  as  a 
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delivery  ot  on.     No  racb  nsage  liaa  been 
sbown  to  exist  in  the  case  at  bar. 

"The  other  case  which  la  dted  as  showing 
a  departure  from  the  rnle  Is  Brownfleld  v. 
Johnson,  128  Pa.  264,  18  Atl.  S43,  62  L.  B. 
A.  48.  In  my.  opinion  this  case  cannot  be 
relied  upon  for  that  purpose,  for  it  seems  to 
have  been  decided  largely  upon  principles  af- 
fecting the  relations  of  agent  and  principal. 

"The  action  in  this  case  cannot  He  unless 
the  title  to  the  ore  was  in  the  plaintlflC  Un- 
der the  authorities  quoted,  by  reason  of  the 
fact  that  the  order  of  August  8th  was  for  a 
less  number  of  tons  than  the  amount  of  ore 
on  the  dock  and  in  the  possession  of  the  de- 
fendant company,  but  belonging  to  Drake, 
Bartow  &  Co.,  and  that  no  separation  was 
ever  had,  there  never  was  a  delivery,  actual 
or  constructive,  and  the  title  could  not  pass. 
Neither  ill  my  Judgment  was  there  an  auto- 
matic shifting  of  title  Xsy  the  reduction  of 
the  Quantity  of  ore  to  the  amount  represent- 
ed by  the  order,  or  to  a  less  amount,  unless, 
at  the  time  the  contract  was  made,  there 
was  a  transfer  of  title.  I  'ail  to  see  how  the 
subsequent  acta  of  the  owner  in  reducing 
the  mass  to  a  certain  quantity  could  effec 
such  a  transfer.  As  there  was  no  title  in 
the  plaintiff,  it  ^vas  well  within  the  power 
of  Drake,  Bartow  &  Co.,  when  they  learned 
tbBt  the  Haxton  Furnace  Company  was  in 
failing  drcumatfinces,  to  stop  delivery  of  the 
ore  In  ,tbe  posseaslon  of  the  defendant,  and 
for  theconseqjijences  of  this  stoppage  there 
can  be  no  recovery  against  the  defendant" 

Argued  before  BROWN,  MESTREZAT, 
POTTBB,  Kl<KIN,  and  STBWABT,  JJ. 

D.  Stuart  EoWnson  and  Arthur  G.  Dick- 
son, for  appellant.  C.  J.  Hepburn  and  John 
dampton  Barnes^  for  appellee. 

PER  CURIAM.  This  Judgment  non  ob- 
stante veredicto  is  affirmed  for  the  reasons 
given  by  Judge  Ferguson  In  bis  opinion  con- 
curring in  its  entry. 


(pi  Pa.  476) 

In  re  HUGHES'  ESTATE. 

{Supreme  Court  of  Pennsylvania.    April  24, 
1911.) 

1.  InaAint  Pbbbohb  ({  46*)  —  StrFPOBx  and 
Odstodt. 

Where  a  will  directs  executors  to  provide 
out  of  the  estate  support  for  a  weak-minded  step- 
son of  the  testator,  to  provide  him  a  home  dur- 
ing life,  and  at  his  death  a  burial,  and  the  will 
does  not  joake  the  ezeoutors  the  arbiters  of  all 
matters  pertaining  to  the  welfare  of  the  step- 
son, it  Is  within  the  authority  of  the  orphans' 
Gonrt  to  direct  that  the  beneficiary  be  x>ermitted 
to  live  with  his  own  brother  so  long_  as  he  re- 
ceives the  same  treatment  he  did  while  the  tes- 
tator was  living,  and  no  greater  expenses  are 
incttrred  than  the  amount  allowed  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sona, Dec  Dig.  {  46.*] 


2.  iHSAIfK  FEBsoirs  (I  63*)— SXVPOVI. 

Where  a  will  directs  ezecntota  to  pn>Tlde 
support  for  a  weak-minded  stepson  of  the  testa- 
tor, the  estate  being  ample  to  take  care  of  all 
the  beneficiaries,  a  decree  directiiig  the  execn- 
tors  to  disburse  for  the  support  of  the  stepaon 
$20  per  month,  together  with  such  additional 
sums  as  may  be  necessary  to  provide  him  with 
clothing  and  medical  attendance,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Insane  Pieiv 
eons,  Dec.  Dig.  {  63.*] 

Appeal  from  Orphans'  Conrt,  Luzerne 
County. 

In  the  matter  of  the  estate  of  James 
Hughes,  deceased.  From  a  decree  awarding 
an  allowance  for  support,  George  H.  Hughea 
and  Caroline  B.  Sponsler,  executors,  and  otb- 
ers,  appeal.    Affirmed. 

Petition  for  allowance. 

Freas,  P.  J.,  filed  the  following  opinion: 

"The  petitioner,  William  Houghton,  nOa 
that  the  executors  of  the  estate  of  James 
Hughes,  deceased,  be  compelled  to  carry  out 
the  provisions  made  in  his  behalf  in  testa- 
tor's wUl,  which  In  part  read  as  follows:  'I 
desire;  however,  that  my  executors  shall  pro- 
vide out  of  my  estate  sapport  for  Williiun 
Houghton.  He  shall  be  provided  with  a 
home  during  his  life,  and  at  his  death  that 
he  shall  be  decently  buried.'  James  Hughes 
died  August  16,  1886,  leaving  to  survive  him 
two  children,  Caroline  A.  Hnghea  (now 
Sponsler),  and  Geocge  H.  Hughes,  whom  he 
named  as  executors  of  his  estate,  and  two 
grandchildren,  Bessie  and  Elma  Bishop,  child- 
ren of  a  deceased  daughter.  There  also  sur- 
vived him  Cyrus  iHouf^ton,  William  Hough- 
ton, Mrs.  Jane  Houghton  Smith,  and  Mrs. 
Sarah  Houghton  E<astwood,  childr^i  of  taa 
wife  by.  a  former  husband. 

"The  petitioner  is  now  seventy-two  years 
of  agOk  He  has  always  been«  as  he  is  now. 
half-witted  and  unable  to  shift  tor  himself. 
He  la  capable  of  doing  chores  around  the 
house,  possesses  very  little  will  power,  and. 
when  the  opportunity  offers  he  gets  drunk. 
He  is  Incapable  of  handling  any  money.  Af- 
ter bis  mother's  marrlagie  to  testator,  he 
made  his  home  with  them,  asd  was  treated 
as  a  member  of  the  family.  After  testator's 
death  he  continued  to  reside  at  the  home- 
stead with  Miss  Caroline  Hughes  for  about 
four  yean.,  and  was  treated  as  he  had  been 
while  the  testator  was  living.  Petitioner 
lived  for  about  a  year  with  his  taalf-brotber, 
George  H.  Hughes,  at  Mt  Pocono,  and  since 
thm  he  has  lived  with  his  brother,  Cyrus 
Houghton,  at  Harvey's  Lake,  except  for  short 
Intervals  when  visiting  Mrs.  Sponsler  ot 
George  Hughes.  While  living  at  the  homes 
of  these  executors,  all  the  witnesses  unite  In 
saying  that  he  was  well  treated.  He  ate  at 
the  same  table  with  the  family,  and  while  at 
Mrs.  SponsIer'B  honse  he  occupied  her  best 
room.  The  cost  of  clothing  purchased  for 
him  was  small,  but  ample  for  his  needs,  and 
the  executors  made  arrangements  to  supply 
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him  with  whUt  might  be  necessary.  It  Is 
clear  that  these  execntors  provided  for  peti- 
tioner while  be  was  with  them  support  of  as 
good  qnality  as  the  testator  did  while  living. 

"Some  nine  years  ago  the'  i)etltloner  left 
the  hbmes  of  these  ezecators,  and  went  to 
live  with  his  brother,  Cyrus  Houghton, 
where  the  tt^atment  accorded  him  was  not 
as  good  or  as  considerate  as  that  he  had  re- 
ceived. No  compensation  has  been  asked  by 
Cyrus  during  this  time  iintU  the  present  pe- 
tition was  presented,  when  the  claim  is 
made  for  from  $40  to  $50  per  month  for  past 
and  future  support. 

"The  executors  have  stood  ready  at  all 
times  to  support  the  petitioner  in  their  own 
homesy  but  he  had.  expressed  a  preference  to 
reside  with  his  brother  Cyrus.  His  mental 
condition  is  such  that  he  is  Incapable  of  in- 
telligently deciding  for  himself,  and  he  is 
susceptible  to  the  Influence  of  those  sur- 
rounding him.  The  testator  designated  no 
d^nlte  fund  from  which  the  money  for  peti- 
tioner's support  was  to  be. obtained;  la  fact, 
be  disposes  In.  his  will  of  all  his<estate  to  bis 
children  and  grandchildren  (who  are  given 
Ufe  estates  with  cemajyaders  to  their  respec- 
tive children),  and  then  adds  the  clause  of  the 
^rlll  above  quoted. 

"It  is;  held  b>  Steele's  Appeal,  47  Pa.  437, 
that  a  comfortable  maintenance,  measared 
by  the  st&tion,  habits,,  and  tastes  of  the  tes- 
tator and  the  benedclary,  was.  Intended,  no 
mote  and  no  less*  without  extravagance  eith- 
er aft  to  place  or  material,  aud  that  the  bene- 
fldacy  was  entitled  to  reside  wherever  he 
might  reasoitably  select.  Apply^g  this  case 
tO'Our  own,  .we  hold  that  it,  is  the  duty  of 
these  executors  t«  provide  the  petitioner 
with  a,  home  of  like  quality  as  was  furnish- 
ed him  by  tbe  testator  when,  living,  includ- 
ing, clothing  suitable  to  bis  action,  and  medi- 
cal cai;e  vfh^  necessary,  and  at  his  d-eath  a 
decent  burial.  This  trust  testator  imposed 
upon  bis  executors, ,  and,  until  the  trust  is 
abused,  no  one  bas  the  right  to  relieve  them 
of .  It,  whatever  the  motive.  Tbe  executors 
should  permit  petitioner  to  reside  where  be 
,  chooses,  so  long  as  he  receives  the  same 
treatment  he, did  while  the  testator  was  liv- 
ing, and  no  greater  expense  is  Incurred  than 
the  amount  allowed  by  the  court.  We  are  of 
the  opinion  from  the  testimony  that  an  al- 
lowance of  $20  per  month  for  his  board  is 
sufficient  to  carry  out  the  Intention  of  the 
testator,  together  with  such  sums  as  hare 
been  heretofore  or  may  hereafter  be  reason- 
ably necessary  for  clothing  and  medical  care. 
This  allowance  for  support  ordinarily  would 
be  made  to  the  petitioner,  but  he  is  Incapa- 
ble of  caring  for  it.  He  has  no  committee 
and  none  Is  hecessary  under  the  circum- 
stances. Tbe  executors  will,  therefore,  pay 
to  tbe  persons  entitled  thereto  such  sums  as 
are  due  and  owing  by  tbe  petitioner  for  his 
support  clothing,  and  medical  care  in  accord- 
ance with  this  opinion. 

"And  now,  October  19,  1910,  after  due  con- 
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slderatlon,  the  court  atdex,  adjudge,  and  de- 
cree as  follows: 

"(1)  That  tkexe  is  now  due  William 
Houghton  by  virtue  of  tbe  bequest  to  him 
contained  in  the  last  will  and  testament  of 
James  Hughes,  deceased,  for  bis  support,  the 
sum  of  $20  per  month  from  the  date  of  testa- 
tor's death  to  the  time  of  filing  his  petition, 
to  wit,  from  August  15, 1896,  to  July  14,  1910; 
and  from  July  14,  1910,  and  for  his  future 
support  he  is  entitled  to  the  sum  of  $20 
monthly,  together  with  all  expense  heretofore 
or  hereafter  to  be  reasonably  incurred  for 
his  necessary  clothing  and  medical  attend- 
ance. 

"(2)  That  by  reason  of  the  mental  infirm- 
ity  of  the  said  WUllam  Houghton  said  sums 
shall  be  dlri)ursed  by  the  executors  of  said 
testator." 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  M08CHZIS- 
KER,  JJ. 

D.  O.  CongUln  and  Clarice  I>.  Coughlin, 
for  appellants.  John  T.  Lenahan  and  Ed- 
ward A.  Lynch,  for  appellee. 

ELKIN,  J.  [1]  The  facts  ar«  stated  in  th<< 
opinion  of  the  learned  judge  of  the  orphans' 
court  and  need  not  be  recited  here.  The  only 
question  for  this  court  to  con8lder>  is  whether 
that  contt  exceeded  its  authority  in  entering 
a  decree  requiring  the  executors  to  pay  for 
the  maintenance  and  support  of  William 
Houghton  the  sum  of  $20  per  month,  together 
with  such  additional  sums  as  may  be  neces- 
sary'to'  provide  him  with  clothing  and  med- 
ical attendance.  It  iJ9  expreBS][y  provided  In 
the  wUl  of  James  Hughes,  deceased,  that: 
"I  desire,  however,  that  my  executors  shall 
provide  out  of  my  estate  support  tor  William 
Houghton.  He  shall  be  provided  with  a 
home  during  bis  life,  and  at  bls' death  that 
he  shall  be  de<:ently  buried."  Tbe  testatot 
left  an  estate  ample  to  take  care  of  all  the 
beneficiaries  named  in  his  will,  including  the 
weak-minded  petitioner  la  this  case.  There 
is,  therefore,  no  question  as  to  the  amount 
of  the  monthly  allowance  being  larger  than 
the  Income  from  the  trust  estate  would  Jus- 
tify. The  amount  of  the  monthly  allowance 
is  reasonable,  and  we  think  fully  warranted 
by  the  terms  of  the  will.  It  is  not  entirely 
clear  what  position  the  appellants  take,  but, 
as  we  understand  the  argument  of  their 
learned  counsel,  It  is  contended  that  the  tes- 
tator committed  the  care  and  control  of  Wil- 
liam Houghton  to  his  executors  who  are  to 
be  the  arbiters  of  all  matters  pertaining  to 
his  welfare.  We  find  no  such  power  confer- 
red by  the  will,  and  think  that  the  Jurisdic- 
tion and  power  of  the  orphans'  court  to  hear 
and  determine  such  matters  cannot  be  se- 
riously questioned.  The  testator  Imposed 
upon  his  executors  the  duty  of  providing 
out  of  his  estate  support  for  this  weak-mind- 
ed person.  "He  shall  be  provided  with  a 
home  during  his  life"  is  the  language  of  the 
will.    The  will  does  not  say  that  this  home 
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shall  be  with  the  executora,  or  with  any  par- 
ticular member  of  the  family,  but  it  must  be 
provided  somewhere.  William  has  express- 
ed a  desire  to  make  bis  home  with  his  broth- 
er Cyrus  where  he  has  resided  for  several 
years,  and  we  can  see  no  reason  for  saying 
that  the  orphans'  court  committed  error  in 
directing  that:  "The  executors  should  per- 
mit petitioner  to  reside  where  he  chooses, 
so  long  as  he  receives  the  same  treatment  he 
did  while  the  testator  was  living  and  no 
greater  expense  is  Incurred  than  the  amount 
allowed  by  the  court."  All  of  which  was 
wltliin  the  reasonable  discretion  of  the  court, 
and  under  the  circumstances  there  was  no 
abuse  in  its  exercise.  The  court  directed  the 
disbursement  of  the  allowance  and  other 
expenses-  to  remain  In  the  hands  of  the  ex- 
ecutors so  that  there  can  be  no  just  com- 
plaint on  this  account.  If  William  becomes 
dissatisfled  with  the  homes  thus  provided 
for  him,  or  if  he  is  not  properly  treated, 
these  matters  can  be  brought  to  the  attentl<m 
of  the  court  at  any  tlqie  for  correction  or 
for  further  consideration.  What  we  now  de- 
cide is  that  all  the  matters  complained  of 
on  this  anneal  were  properly  before  the 
orphans'  court  for  determination,  and  that 
court  acting  within  its  discretionary  powers 
entered  a  proper  decree.  There  is  no  suffi- 
cient reason  why  it  should  be  disturbed  her& 
Decree  affirmed  at  the  cost  of  appellants. 

(231  Pa.  E8t) 

FRANTZ  V.  CITIZENS'  ELEOTBIO  OO. 

(Supreme  Court  of  Pennsylvania.    Majr  17, 
19U.) 

BLEOTBioirr  (S  18*)— Electbio  Wibes— Con- 

TBIBUTOBT  NEOLIOENCE. 

Where  an  electric  company  attached  a  high 
tension  wire,  which  had  broken  from  its  own 
pole,  to  a  neiehboring  telephone  pole,  and  an 
employe  of  the  telephone  company,  without 
knowledge  of  the  presence  of  the  wire,  climbed 
the  pole  and  was  killed  by  contact  with  it,  the 
lieht  company  cannot  claim  deceased  was  guilty 
of  contributory  negligence  in  bis  manner  of 
climbing  ihe  pole,  where  he  climbed  it  in  the 
usual  manner. 

[Ed.  Note.— For  other  cases,  see  Bllectricity, 
Cent.  Dig.  |  10;   Dec.  Dig.  {  18.»J 

An>eal  from  Court  of  Common  Pleas,  T^y- 
coming  County. 

Action  by  Susan  R.  Frantz  against  the 
Citizens'  Electric  Company.  Judgment  for 
plaintiff,   and  defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  MOSCHZIS- 
EER,  JJ. 

John  O.  Reading,  for  appellant  0.  S). 
Sprout  and  W.  H.  Hill,  for  appellee. 

ELKIN,  J.  We  are  asked  to  say  the 
learned  court  below  committed  error  in  not 
declaring  as  a  matter  of  law  that  the  de- 
ceased husband  was  guilty  of  contributory 


negligence.  At  the  trial  the  questions  of 
negligence  and  of  contributory  negligence 
were  submitted  to  the  Jury  in  a  charge  fair 
to  both  parties  and  free  from  Just  criticism 
by  either.  Nocomi^aint  is  made  as  to  tlie 
manner  in  which  the  questions  were  submit- 
ted, but  it  is  argued  with  force  and  ability 
that  the  decedent  was  so  (Hearly  guilty  of 
contributory  negligence  that  the  duty  rested 
on  the  trial  Judge  to  so  declare  as  a  matter 
of  law.  This  position  is  predicated  upon 
the  theory  that  it  was  the  duty  of  the  line- 
man to  look  up  as  he  ascended  the  pole, 
and,  If  he  bad  done  so,  he  would  have  seen 
the  dangerous  wire  at  the  point  where  the 
insulation  had  worn  <^,  and  if  he  bad  seen 
the  uninsulated  wire,  or  could  have  seen  it 
by  the  exercise  of  reasonable  care,  it  was 
his  duty  to  avoid  such  an  obvious  danger. 
The  difficulty  with  this  position  is  that  there 
is  no  imperative  rale  requiring  a  person 
climbing  a  telephone  pole  to  constantly  look 
up,  and  the  testimony  of  all  the  witneeaes 
in  the  case  at  bar,  familiar  with  pole  climb- 
ing, is  that  the  decedent  climbed  the  pole  in 
the  usual  and  proper  manner.  Dnder  these 
circumstances  it  would  be  most  arbitrary 
for  the  courts  to  say  as  a  matter  of  law 
that  the  lineman,  who  met  his  death  in  the 
performance  of  his  duties,  did  not  climb  the 
pole  in  a  proper  manner,  when  all  the  wit- 
nesses with  experience  in  this  kind  of  -work 
testified  he  did. 

We  agree  It  la  the  duty  of  an  employe  to 
use  due  care,  so  as  to  avoid  open  and  ob- 
vious dangers.  A  servant  cannot  take  his 
chances  by  recklessly  and  heedlessly  running 
into  danger,  and  thai  hold  the  master  an- 
swerable in  damages  for  injuries  resulting 
from  his  own  folly.  But  that  is  not  this 
case.  After  a  careful  examination  of  this 
record,  we  cannot  say  that  the  decedent 
recklessly  and  heedlessly  came  In  contact 
with  the  defective  wire  which  caused  his 
death.  We  start  with  the  presumption  that 
the  decedent  did  his  duty;  but  it  is  argued 
that  this  presumption  Is  overcome  by  the 
witness  who  saw  him  climb  the  pole.  This 
only  means  that  he  did  not  look  up  after 
he  started  to  climb,  and  the  expert  pole 
climbers  testified  that  It  was  necessnry  for 
him  to  watch  his  feet  as  he  ascended  be- 
cause of  the  condition  of  the  pole.  He  was 
an  employ^  of  the  telephone  company,  and 
not  of  the  appellant  company.  There  Is 
nothing  In  the  evidence  to  show  that  he 
had  any  knowledge  of  the  fact  that  the 
electric  high  tension  wires  were  attached  to 
the  telephone  pole.  When  originally  in: 
stalled,  these  wires  were  attached  to  the 
electric  poles,  and  ran  parallel  with  the  tele- 
phone wires.  While  they  were  strung  near 
the  telephone  poles,  they  did  not  touch 
them,  unless  as  they  might  come  in  contact 
by  swaying'  back  and  forth.     The  swaying 


*For  other  caiei  tee  same  topic  and  secUoa  NPMBEiR  in  Deo.  Dig.  ft  Am.  Dig.  Kty  No.  Series  A  Rep'r  Indaxw 


Digitized  by 


Google 


r^ 


ETMOWICH  ▼.  SCHUTLKIIili  RT.  Oa 


1107 


of  the  wire  no  doubt  accounts  for  the  In- 
sulation wearing  off  -where  the  wire  rubbed 
against  the  telet>hone  pole,  and  also  for  the 
burned  and  charred  condition  of  the  pole  at 
the  point  of  contact  This  defective  condi- 
tion existed  for  many  weeks,  perhaps  seT- 
eral  months,  at  least  long  enough  to  afTect 
appellant  company  with  constructive  notice, 
If  It  did  not  have  actual  notice,  as  the  tes- 
timony strongly  indicates.  Prior  to  the  ac- 
cident some  one,  presumably  In  the  Interest 
of  the  appellant  company,  fastened  these 
high  tension  wires  to  the  telephone  pole 
by  means  of  wooden  brackets  and  glass  in- 
ralators,  but  neglected  to  repair  the  defec- 
tive Insulation.  This,  briefly  stated,  was  the 
situation  on  the  morning  of  the  accident, 
when  the  decedent,  engaged  in  taking  down 
dead  wires  of  the  telephone  company,  began 
to  climb  the  pole.  All  this  was  done  with- 
out the  consent  of  the  telephone  company, 
and  mast  have  beoi  Intended  as  a  protection 
to  the  wire?  of  the  appellant  company, 
which,  BO  far  as  Is  disclosed  by  the  testimo- 
ny, was  a  trespasser  in  thus  making  use 
of  the  telephone  pole  to  serve  its  own  pnr- 


Tbere  Is  nothing  in  the  evidence  indicating 
that  the  decedent  was  advised  or  knew  that 
a  blgb  tension  electric  wire  had  been  fas- 
tened to  the  telephone  pole.  It  Is  true  that 
by  looking  np  the  pole  decedent  could  have 
seen,  and  no  donbt  did  see,  the  electric  wire 
attached  to  the  telephone  pole  as  above  In- 
dicated. There  was  nothing,  however,  in 
tHe  appearance  of  the  wire,  to  indicate 
whether  It  was  of  low  or  high  tension.  It 
might  have  been  a  low  tension  service  wire 
of  the  electric  company,  and,  if  so,  the  cur- 
rent carried  would  not  be  sufficiently  strong 
to  canse  'his  death;  and  the  same  may  be 
said  of  the  low  tension  wires  used  by  the 
telephone  company.  Again,  he  had  a  right 
to  assume,  In  the  absence  of  notice  or  knowl- 
edge to  the  contrary,  that  the  wires  were 
properly  Insulated  and  in  safe  condition.  In 
this  situation  the  decedent  climbed  the  pole 
for  the  purpose  of  performlog  the  duty  for 
which  be  was  employed.  While  doing  so  he 
came  in  contact  with  the  highly  charged 
wire  of  the  appellant  at  the  point  where  the 
insulation  .  bad  worn  off,  and  received  an 
electric  shock  from  which  death  resulted. 
.Under  these  circumstances,  the  only  ques- 
tion to  be  determined  here  is  whether  the 
contributory  negligence  of  the  decedent  was 
for  the  court  or  for  the  Jury.  We  tblnk 
It  was  the  province  of  the  Jury  to  say 
whether,  under  the  facts  disclosed  by  the 
testimony,  the  decedent  exercised  due  care 
in  climbing  the  pol&  The  present  case  in 
many  aspects  is  ruled  by  CJombs  v.  Tele- 
graph ft  Telephone  Company.  218  Pa.  440, 
67  AO.  761. 

Judgment  affirmed. 


(231  Pa.  SS2) 
RXMOWICH   et   aL   v.   SCHUTLKXLL  RT. 
CO. 

.  (Supreme  Court  of  Pennsylvania.    May  17, 
19U.) 

STBISET     RAJIAOADS      (8      117*)  —  IHJTTBIBS     TO 

Child— Nequqkncb—EJvidencb. 

In  an  action  against  a  street  railway  comr 
pany  for  injuries  to  a  child  five  years  old, 
where  the  evidence  tended  to  show  that  the  mo- 
tonnan  could  have  seen  the  child  on  the  track, 
if  he  had  kept  a  proper  lookout,  the  question 
of  his  negligence  is  for  the  jury. 

[Ed.  Note.— For  other  cases  see'  Street  Rail- 
roads, Cent  Dig.  $|  239-247;  Dec  Dig.  t 
117.*] 

Appeal  from  Court  of  Common  Fleas, 
Schuylkill  County. 

Action  by  August  Rymowlch  and  another 
against  the  Schuylkill  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals!   Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  ELKIN,  and  MOSCHZIS- 
KER,  JJ. 

James  B.  Rellly  and  Frank  J.  Laubenstdn, 
for  appellant  William  WUbelm  and  O.  F. 
Brumm,  for  appellees. 

M0SCH2ISKER,  J.  The  accident  In  this 
case  bappmed  on  August  11,  1907,  at  about 
4:45  p.  m.,  in  the  borough  of  Shenandoah. 
Althongh  the  testimony  was  not  very  satis- 
factorily presented,  yet  the  jury  could  have 
found  therefrom  that  the  accident  occurred 
at  an  intersection  or  street  crossing  where 
the  cars  were  In  the  habit  of  stopping  on 
signal  to  let  passengers  on  and  off;  that 
the  street  upon  which  the  car  was  running 
was  25  feet  in  width,  and  the  space  between 
the  curb  line  and  the  car  track  was  11  feet ; 
that  the  motorman  had  a  dear,  unobstructed 
view  ahead  of  him  for  about  four  squares 
before  he  came  to  the  place  of  the  accident ; 
that  there  was  no  fender  on  the  car,  or  any- 
thing else  to  prevent  the  motorman  from  see- 
ing the  surface  of  the  street  Immediately 
ahead  of  him;  that  the  district  through 
which  the  car  was  passing  was  a  thickly 
populated  one ;  that  the  child  who  was  hurt 
was  about  five  years  of  age  at  the  time  of 
the  accident;  that  the  whole  occurrence 
took  place  within  the  space  of  a  very  few 
minutes;  that  the  child  was  standing  on 
the  pavement  and  started  to  cross  the  street 
and  "as  soon  as  she  got  on  the  first  rail  the 
car  hit  her,"  and  she  was  dragged  from 
20  to  30  feet ;  that  the  car  had  to  go  9  feet 
after  the  front  of  it. had  struck  the  child 
before  Its  wheels  could  come  in  contact  with 
her  body ;  that  a  man  who  was  standing  70 
feet  away  ran  up  and  "hollered"  to  the  mo- 
torman that  he  had  struck  the  child  and 
that  she  was  under  the  car ;  that  the  motor- 
man  then  stopped  the  car  In  less  than  half 
its  length,  or  within  the  spare  of  about  13 
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feet;  that  tbe  car  was  backed  up,  and  the 
child  was  taken  from  beneath  It  with  one  of 
Ita  hands  cut  off. 

From  the  evidence  the  Inference  could  be 
drawn  that  the  motorman  did  not  know  that 
hlB  car  had  struck  the  child  until  the  by- 
stander ran  up  and  told  him,  and  that  he 
would  have  seen  the  child  if  he  had  beoi 
keeping  the  proper  lookout.  There  was  no 
testimony  indicating  any  effort  to  stop  the 
car  until  the  motorman  was  informed  by  the 
bystander  that  the  child  was  under  it  Un- 
der these  circumstances  it  was  for  the  5ury 
to  say  whether  the  accident  was  unavoid- 
able, because  of  the  sudden  darting  out  of 
the  child,  or  was  due  to  the  negligence  of 
the  motorman.  These  issues  were  fairly  and 
correctly  presented  to  the  jury,  in  a  charge 
which  Is  not  complained  of. 

The  assignments  of  error  are  all  overruled, 
and  the  judgment  is  affirmed. 

(m  Pa.  en) 
MILIiER  T.  PHILADELPHIA  RAPID 

TRANSIT  CO.  ,  __ 

(Supreme  Court  of  Pennsylvania.    Hay  17, 
1911.) 

1.  Gabbiebs    (t    318*)  —  Tbaksfobtation    of 

PaSSENOEBS    —    LlABIUIT       FOB       GaUSINO 
DlLATH— BVIDBNCI. 

Where  the  evidence  tends  to  show  that 
plaintiff's  husband  was  killed  by  falling  from 
the  running  board  of  a  Summer  car  within  eight 
or  ten  seconds  after  be  had  stepped  on  it,  and 
while  he  was  endeavoring  to  get  into  the  car, 
the  car  having  started  as  soon  as  he  stepped  on 
it,  he  having  been  thrown  from  the  car  by  its 
rapid  motion  when  it  entered  a  switch,  or 
knocked  off  by  striking  a  standing  car  on  the 
main  track,  the  track  and  switch  being  so  near 
each  other  that  there  were  bnt  28  inches  be- 
tween the  sides  of  the  cars  and  but  2  inches  be- 
tween the  running  boards,  a  judgment  against 
the  street  railway  company  for  cansing  his 
death  will  be  sustained. 

[Bid.  Note.— Pbr  other  cases,  see  Carriers, 
Gent  EMg.  H  1S07-1S14 ;   Dec.  Dig.  {  818.*] 

2.  Tbial   (I   133*)— Remabbb  or  CotmsKi.— 
Withdrawal  of  Jubob. 

In  an  action  against  a  street  railway  com- 
I>any,  where  a  witness  for  plaintiff  was  charged 
with  having  made  false  statements  to  the  com- 
pany's employes  to  obtain  information  from 
them  and  to  get  an  opportunity  to  make  meas- 
urements, and  counsel  for  plamtiff  in  address- 
ing the  jury,  said,  "We  had  to  go  to  the  enemy's 
camp  to  get  the  evidence ;  to  get  justice  from 
this  powerful,  wealthy,  and  rich  corporation," 
but  Uie  trial  judge  warned  the  jurors  against 
letting  these  words  have  any  prejudicial  effect 
on  their  minds,  there  was  no  error  in  refusing 
to  withdraw  a  juror  and  continue  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  816;    Dec.  Dig.  §  133.*] 

Appeal  from  Court  of  Gommoa  Pleas,  Del- 
aware County. 

Action  by  Margaret  Miller  against  the 
Philadelphia  Rapid  Transit  Company.  From 
a  judgment  for  plaintiff  for  $6,662.50,  de- 
fendant appeals.    Affirmed. 

Trespass  to  recover  damages  for  death  of 


plaintiff's  husband.  The  tAdg  are  stated  In 
the  opinion  of  the  Supreme  Court  Verdict 
and  judgment  for  plaintiff  tor  $6,662JS0. 
Defendant  appealed. 

Errors  assigned  were  (1)  refusal  to  witb- 
draw  a  Juror ;  (2)  refusal  of  binding  instrttO' 
tions  for  defendant 

Argued  before  FELL,  G.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Thomas  Learning  and  El  A.  Howdl,  for 
appellant  William  C.  Alexander  and  Frank 
E.  Rhodes,  for  appellee. 

FELL,  C.  J.  [1]  The  plaintiff's  husband 
was  killed  by  falling  from  the  running  board 
of  a  trolley  car.  No  witness  saw  him  at  the 
moment  that  he  fell,  but  there  was  testimony 
tending  to  show  that  he  was  thrpwn  from 
the  running  board  by  the  motion  of  the  car 
when  It  entered  a  switch  at  a  rapid  rate  of 
speed,  or  that  be  was  knocked  off  by  striking 
a  standing  car  on  the  mala  track.  This 
track  and  the  switch  track  were  so  near 
each  other  that  there  were  but  28  laches  be- 
tween the  sides  of  the  cars  and  but  2  inches 
between  the  running, boards.  The  car  starts 
ed  as  soon  as  the  deceased  stepped  on  the 
running  board  and  the  accident  happ^ied 
within  a  very  brief  space  of  time  afterwards, 
estimated  by  some  witnesses  as  8  or  10  sec- 
onds. During  this  time  the  deceased  was 
endeavoring  to  get  into  the  car  which  was 
crowded  with  passengers.  This  testimony 
wonld  have  Justified  an  Inference  of  negli- 
gence on  the  part  of  the  defendant,  and  It 
disclosed  no  negligence  on  the  part  of  (he 
deceased.  It  was  submitted  with  the  distinct 
Instruction  that  a  passenger  who  remains 
on  the  running  board  of  a  car  an  unneces- 
sary length  of  time  when  there  18  room  In- 
side is  negligent,  and  there  can  be  no  recov- 
ery for  his  injury  or  death. 

[2]  The  court  was  asked  to  withdraw  a 
juror  because  of  the  use  of  the  following 
language  by  the  plaintiff's  counsel  in  ad- 
dressing the  Jury:  "We  had  to  go  into  the 
enemy's  camp  to  get  the  evidence;  to  get 
justice  from  this  powerful,'  wealthy,  and 
rich  corporation."  The  reversals  in  a  num- 
ber of  recent  cases  where  there  was  an  at- 
tempt at  the  trial  to  obtain  an  unhlr  ad- 
vantage by  offers  of  irrelevant  testimony, 
by  getting  before  the  jury  the  amount  claim- 
ed in  the  plalntitTs  statement,  by  the  use 
of  Intemperate  language,  and  by  appeals  to 
passicms  and  prejudices,  shonid  be  notice  to 
connsd  that  no  verdict  obtained  by  unfair 
means  will  be  allowed  to  stand.  Among 
these  cases  are  Wagner  ▼.  Hazle  Township, 
216  Fa.  210,  64  AU.  406,  Saxton  r.  Railways 
Co.,  219  Pa.  4fl2,  68  Ati.  1022,  Hollls  r. 
Glass  Co.,  220  Pa.  49,  69  AtL  65,  and  Caro- 
tbers  V.  RaUways  Co.,  229  Pa.  5C8,.79  Atl. 
184.  But,  where  remarks  of  cotmsel  are  ob- 
jected to  as  prejudicial,  the  clrenmstancea 
und«r  which  they  were  made  should  be  con- 
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■Idered.  A  wltnen  for  the  plalntlfl  waa 
charged  with  haTing  made  false  atatemoita 
to  tUe  defendant's  tmcioj6»  in  order  to  ob- 
tain Information  from  them  and  to  secure 
an  opportanlty  to  make  measar«n«nta,  and 
the  remarks  of  plaintiff's  oonnsel  were  in 
reply  to  this  charge  and  In  Jtiatiileation  of 
the  witness  and  In  comparing  the  dliBealty 
the  plaintiff  had  in  ascertaining  the  facts 
with  the  ease  with  whldi  they  could  be 
presented  by  the  def aidant  It  does  not 
appear  that  the  remark  was  made  for  the 
purpose  of  exdtlng  antagonism,  and  the 
learned  trial  judge  carefully  guarded  against 
any  prejudicial  effect  it  might  have  on  the 
minds  of  the  Jurors. 
The  judgment  is  affirmed. 


aa.  Pa.  <8i> 

McORATH  T.  THOMPSON  et  aL 

(Supreme  Court  of  Pennsylvania.    Maj  17, 
1911.) 

1.  Mastm  akd  Sebtant  m  101,  102*)— Ih- 
JUBIES  TO  Skbvaht  — APPLIAWCaS  — Oabe 
Reqcibkd. 

Though  an  employer  shoald  piOTide  suit- 
able appliances  and  give  proper  Inatmctioiu  to 
an  Inexperienced  employe,  be  is  not  bound  to 
supervise  every  detail  of  the  labor  in  the  hand- 
ling of  appliances  to  prevent  injury  in  the  ordi- 
nary course  of  the  work  from  dangers  which 
might  be  avoided  by  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  171;    Dec.  Dig.  H  101. 
102.  •] 
&  Mabibb  ahd  Sxbtaht  ({  235*)— iHJUBiis 

XO    SeBVANT  —  APFLIAHOn  —  CONTBIBUTOBT 

Neouoenck. 

Where  a  house  painter  was  directed  to 
paint  a  small  circular  rool  having  a  radius  of 
about  11  feet,  and  himself  selected  a  rope  in 
good  condition  from  defendant's  shop,  and  ask- 
ed the  foreman  to  make  a  loop  in  toe  end  and 
tie  a  knot  for  him,  which  the  foreman  did,  aod 
the  painter  then  took  the  rope,  fastening  the 
loop  over  the  knob  at  the  apex  of  the  roof,  and, 
boldine  the  rope  in  his  left  hand  to  support 
himself,  painted  around  the  roof  for  two  or 
three  hours,  without  examining  the  knot,  though 
be  was  within  six  feet  of  it  all  the  time,  when 
the  knot  came  untied  and  he  fell,  he  is  not  en- 
titled to  recover  from  the  employer  for  his  in- 
juries. 

[Bd.  Note.— For  other  cases,  see  Msster  and 
Servant,  Cent  Dig.  {|  710-722;    Dec.  Dig.  § 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  John  T.  McOrath  against  James 
Thompeott  and  another,  trading  as  the  Phila- 
delphia Iron  Works.  From  a  judgment  for 
plaintiff  for  $3,600,  defendants  appeal.  Re- 
versed, and  judgment  entered  for  defendants. 

Trespass  to  recover  damages  for  p«8onal 
Injuries.  The  facts  of  the  accident  are  stated 
In  the  opinion  of  the  Supreme  Court  Brror 
assigned  was  In  refusing  binding  instructions 
for  defendants. 

Argued  before  FELU  0.  J.,  and  BEOWN, 

Potter,  elkin,  and  Stewart,  jj. 


W.  W.  Smithers  and  H.  A.  Talbot  for 
appellants.  Augustus  T.  Ashton  and  Jay  B. 
Orier,  for  apptf  ee. 

POTTER,  J.  [1]  It  U  weU  settted  that  it 
is  the  duty  of  an  employer  to  provide  suit- 
able appliances  with  which  his  employe,  ez> 
erclsing  due  care  for  bis  own  protection,  caa 
perform  his  duty  without  tielng  exposed  to 
unnecessary  danger.  If  the  appliance  be 
intricate  or  complicated,  and  the  employ^ 
be  young  or  Inexperienced,  i»x>per  instruo- 
tlon  in  the  use  of  the  appliance  should  be 
given.  But  we  know  of  no  authority  which 
holds  that  the  employer  is  bound  to  super- 
vise every  detail  of  the  labor  of  the  em- 
ploye, to  prevent  Injury  in  the  ordinary 
course  of  the  woiic,  from  dangers  which 
might  be  avoided  by  the  use  of  ordinary 
care.  The  workman  must  use  his  own 
judgment  as  to  the  manner  of  tiandling  ap- 
pliances which  are  properly  provided,  and 
the  use  of  which  is  obvious. 

[2]  In  the  present  case  it  appears  that  the 
plaintiff  was  injured  by  falling  from  the 
roof  of  a  task  which  be  was  painting.  The 
record  shows  that  he  made  a  written  state- 
ment of  the  facts  of  the  accident  a  few 
weeks  after  it  occurred.  In  that  statement 
he  says:  'On  November  19,  1907,  we  were 
ordered  to  go  to  Twelfth  street  and  Wash- 
ington avenue  to  paint  a  tank  there.  I  took 
my  own  rope  down  from  the  shop  and  rigged 
it  myself  on  top  of  the  tank.  We  had  got- 
ten down  to  the  place  about  9  a.  m.  and 
worked  then  until  about  11:30  a.  m.,  and  I 
had  flnisbed  almost  all  the  top  of  the  tank, 
and  at  that  time  in  some  manner  unknown 
to  me  I  fell  from  the  top  of  the  tank  to  the 
roof  below.  I  do  not  know  exactly  how  the 
thing  happened,  as  I  had  almost  finished  and 
everything  had  worked  all  right  up  until  the 
time  the  accident  happened."  If  the  plain- 
tiff had  repeated  this  story  exactly  on  the 
witness  stand,  be  would  have  disclosed  no 
right  to  recover  against  his  employers,  the 
defradants.  But  at  the  trial,  while  admit- 
ting everything  else  contained  in  the  writ- 
ten statement  he  denied  that  he  had  rigged 
the  rope  himself,  and  said  that  he  asked  the 
foreman  to  make  a  loop  in  the  end  of  the 
rope,  and  tie  a  knot  for  him,  and  that  the 
foreman  did  so.  He  further  testified  that 
he  then  took  this  rope  to  the  roof  of  the 
tank,  and  fastened  the  loop  over  the  knob 
at  the  apex  of  the  roof,  and  that  he  hdd 
the  rope  in  his  left  hand  to  support  himself 
as  he  lay  on  the  roof  while  painting  with 
his  right  band.  He  continued  at  this  work 
between  two  and  three  hours,  when  in  some 
unexplained  manner  the  knot  came  untied 
or  slipped,  and  the  rope  came'  away  from 
its  fastening,  permitting  plaintiff  to  fall 
from  the  roof.  No  fault  was  found  In  the 
rope.      It    was    sound    and   in    good   order. 
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The  knot  had  merely  come  untied.  The  the- 
ory upon  ■which  counsel  for  plaintiff  based 
his  claim  to  recover  was  that  the  defendants 
were  bound,  not  merely  to  furnish  a  good 
rope,  but  that  they  were  also  responsible  for 
the  use  made  of  it;  that  is,  for  the  char- 
acter of  the  knot  which  It  was  alleged  was 
tied  in  It  by  the  foreman.  If  Mr.  Wood,  the 
foreman,  did  tie  the  knot,  which  is  more 
than  doubtful,  under  the  testimony,  he  did 
not,  In  so  doing,  represent  the  defendants 
as  a  vice  principal,  for  the  act  of  tying  a 
knot  was  not  incidental  to  the  duties  of 
superintendence,  but  was  merely  the  per- 
formance of  a  manual  act,  within  the  scope 
of  the  duties  of  any  workman.  This  case 
falls  within  the  principle  of  Boss  y.  Walk- 
er, 139  Pa.  42,  21  Atl.  167,  159,  23  Am.  St. 
Rep.  160,  which  established  the  doctrine  that 
it  Is  not  the  employer's  duty,  after  having 
provided  materials  ample  In  quantity  and 
quality,  to  supervise  the  selection  of  a  part 
therefrom  or  its  use  for  some  particular 
purpose.  The  defendants  here  were  bound 
to  furnish  a  good  sound  rope  suitable  for 
the  purpose.  But  the  manner  in  which  the 
rope  was  used,  and  the  character  of  knot 
which  might  be  tied  in  fastening  the  rope 
safely,  to  meet  the  needs  of  the  employe, 
was  a  matter  for  himself.  Whether  he  tied 
the  knot  in  the  rope  himself,  as  was  set 
forth  in  the  written  statement,  or  whether 
it  was  done  by  the  foreman  at  his  request, 
as  he  stated  in  his  oral  testimony,  made  no 
special  diflCerence.  In  either  case  the  tying 
of  a  secure  knot  was  a  simple  manual  act, 
obviously  required,  to  insure  the  safety  of 
the  plaintiff.  While  there  was  a  dispute  as  to 
who  tied  the  knot  in  the  rope,  yet,  by  whom- 
soever it  was  tied,  the  evidence  clearly 
shows  that  plaintiff  took  the  rope  and  with 
bis  own  hands  placed  it  over  the  knob  at 
the  ai)ex  of  the  roof,  and  continued  to  use 
it  for  more  than  two  hours,  during  which 
time  it  supported  him  In -safety,  while  he 
moved  about  over  the  roof,  in  the  process 
of  painting.  No  method  has  been  discover- 
ed by  which  inanimate  things  will  remain 
precisely  as  arranged,  in  any  particular  posi- 
tion. Especially  is  this  true  where,  as  here, 
the  rope  in  the  hands  of  plaintiff  while 
painting  a  circular  roof  was  continually  be- 
ing turned  and  shifted  In  its  position.  Com- 
mon experience  shows  that,  in  order  to  se- 
cure safety  in  the  use -of  appliances,  there 
must  be  frequent  inspection  daring  the 
process  of  use  by  those  who  handle  them, 
and  adjustments  of  temporary  fastenings 
may  frequently  be  needed.  Knots  very  com- 
monly and  naturally  tend  to  loosen  and  be- 
come untied.  The  circular  roof  upon  which 
plaintiff  was  working  was  small,  and  had 
a  radius  of  only  about  11  feet,  so  tliat  he 
was  working  within  about  6  feet  of  the 
knot  in  question   most  of  the  time,   and  It 


was  literally  within  arm's  reach  part  of  the 
time.  Even  a  rigid  ladder  laid  fiat  upon 
the  roof,  for  the  same  purpose  as  that  serv- 
ed by  the  rope,  might,  as  the  result  of  shift- 
ing and  moving,  have  slipped  from  fasten- 
ings or  supports,  at  first  secure.  No  one 
could  reasonably  doubt  that  the  duty  of 
watching  the  position  of  the  ladder,  for  bis 
own  protection,  would  lie  upon  an  employe 
in  such  a  case.  An  accident  resulting  from 
the  misuse  or  careless  use  of  rope,  or  ladder, 
or  any  such  appliance.  Is  properly  charge- 
able to  the  failure  of  the  person  using  it  to 
exercise  proper  care  for  his  own  safety.  We 
have  carefully  considered  all  the  evidence 
in  this  case,  and  we  find  nothing  to  support 
the  charge  of  negligence  against  defendants, 
or  to  Justify  the  submission  of  the  question 
to  the  Jury. 

The  assignments  of  error  are  sustained, 
and  the  Judgment  is  reversed,  and  is  here 
entered  for  the  defendants. 


(tn  Pa.  ao4) 

DALE  et  aL  v.  OITX  OF  SCRANTON. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

1.  Mdnicifai.  CoBPOBATions  (I  372*)— Pub- 
lic Impboveiients— Right  of  Contractor. 

Where  a  contract  for  the  paving  and  grad- 
ing of  streets  provides  that  the  fund  for  the 
payment  of  the  contract  price  Is  to  be  derived 
iTom  assessments  on  the  property  benefited,  and 
that  the  city  is  to  be  liable  only  for  the  amounts 
actually  collected  from  the  assessments  as  they 
are  collected,  but  the  city  delays  for  four  years 
and  more  after  the  completion  of  the  work  to 
make  collections,  it  is  liable  for  the  contract 
price  ont  of  its  general  funds,  though  it  has 
filed  liens  and  issued  writs  of  scire  facias  with- 
in the  time  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  905-907 ;  Dec.  Dig. 
§  372.*] 

2.  MUNICIFAI.    COBPOBATIONS    (g    372*)— PUB- 
LIC Imfbovemertb— Contract — Interest. 

Where  a  contract  for  the  paving  and  grad- 
ing of  streets  provides  that  the  fond  for  the 
Fiayment  of  the  contract  price  is  to  be  derived 
rem  assessments,  but  after  a  delay  of  more 
than  four  years  In  making  collections  the  con- 
tractor  sues  the  city,  he  is  entitled  to  interest 
irom  the  completion  of  the  work,  and  not  from 
the  date  from  which  interest  accrued  on  the 
assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  905-907 ;  Dec.  Dig. 
I  3,72.*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  H.  Q.  Dale  and  another,  admin- 
istrators of  M.  H.  Dale,  against  the  City  of 
Scranton.  E^m  an  order  sustaining  except- 
tions  to  the  report  of  a  referee,  plaintiffs  ap- 
pealed. Reversed,  with  instructions  to  «iter 
Judgment  as  recommended  by  the  referee  for 
plaintiffs. 

Elxceptlons  to  report  of  H.  R.  Vandeusen, 
Esq.,  Referee. 


*For  otber  cases  sec  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rip'r  IndexK 
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The  referee  found  the  facts,  Inter  alia,  as 
follows:  A  contract  was  entered  Into  by  the 
city  of  Scranton  with  M.  H.  Dale  on  July  30, 
1902,  for  the  paving  and  curbing,  including 
other  work  incidental  thereto,  of  the  portions 
of  certain  streets  under  the  provisions  of  an 
ordinance.  The  contract  between  M.  H.  Dale 
and  the  city  of  Scranton  contained  the  follow- 
ing provisions:  "In  consideration  whereof 
the  city  of  Scranton  agrees  so  far  as  collec- 
tions shall  be  made  from  assessments  as 
hereinafter  menQoned  to  pay  the  said  con- 
tractor for  said  work  as  follows:  [Here  fol- 
lows schedule  of  prices  for  various  items  of 
work  as  set  forth  In  the  proposal  of  said  con- 
tractor.] It  is  further  expressly  understood 
and  agreed  that  the  fund  for  the  payment  of 
the  above  contract  price  is  to  be  derived  from 
assessments  on  property  benefited  by  the 
work ;  and  that  the  city  is  to  be  liable  to  the 
contractor  only  for  the  amounts  actually  col- 
lected from  said  assessments  as  the  same  are 
collected."  M.  H.  Dale  simultaneously  with 
the  execution  of  said  contract  executed  and 
delivered  to  the  city  of  Scranton  his  bond  in 
one-half  the  sum  of  the  contract  price  with 
approved  sureties  conditioned  upon  the  faith- 
ful performance  of  the  work  contracted  for 
and  keeping  said  paving  in  repair  for  a  per- 
iod of  five  years  from  its  completion.  Dale, 
July  28,  1901,  commenced  work  under  this 
contract  under  the  supervision  of  the  depart- 
ment of  public  works,  and  all  of  said  work 
was  completed  and  accepted  by  the  dty  on 
January  25,  1904.  The  ordinance  provided 
by  sections  4,  5,  and  6  that  assessments 
to  pay  for  the  wortc  should  'be  made  by 
the  Chief  oigineer  against  abutting  prop- 
erties according  to  the  foot-front  rule,  and 
that  said  assessments  should  be  payable  in 
Ave  equal  installments,  the  first  installment 
to  become  due  and  payable  30  days  aft- 
er the  commencement  of  the  work  and  the 
balance  in  four  equal  annual  installments 
thereafter,  said  installments  to  bear  interest 
at  the  rate  of  6  i>er  cent,  per  annum,  com- 
mencing 30  days  after  the  commencement  of 
the  work  until  paid.  The  proper  ofllcers  of 
the  department  of  public  works'  proceeded 
to  make  assessments  against  the  abutting 
properties  in  accordance  with  sections  4  and  5 
of  the  ordinance,  and  the  schedule  of  assess- 
ments as  finally  ascertained  and  determined 
show  a  total  assessment  to  pay  the  cost  of  the 
work  amounting  to  $43,791.63.  The  dty 
treasurer  and  afterwards  the  dty  solldtor  of 
the  dty  of  Scranton  proceeded  to  make  col- 
lections of  said  assessments  as  authorized 
by  the  ordinance.  The  dty  solicitor  on  June 
28, 1904,  filed  liens  against  all  properties,  the 
assessments  against  which  for  said  work  had 
not  been  paid  at  that  time.  Tlie  dty  con- 
troller was  furnished  tetimates  by  the  chief 
engineer  showing  that  the  amount  of  work 
done  under  the  contract  was  as  follows:  Par- 
tial estimate,  June  30,  1903,  $19,554.18,  final 
estimate,  January  25,  1904,  $23,382.45;  that 
the  sum  of  $855  was  charged  to  the  contrac- 


tor's accoimt  as  cost  of  Inspection ;  and  that 
the  total  amount  due  contractor  for  all  work 
was  $42,936.63.  Prior  to  January  25,  1904, 
payments  were  made  to  M.  H.  Dale  on  ac- 
count of  said  contract  aggregating  $9,804.50 ; 
that  from  January  25,  1904,  to  July  8,  1909, 
inclusive,  $22,111.95  has  been  paid  to  M.  H. 
Dale  or  his  representatives,  and  all  of  the 
amounts  collected  by  the  city  from  the  assess- 
ments levied  have  been  so  paid  over  to  the 
contractor,  or  his  representatives.  The  liens 
filed  for  all  of  the  assessments  not  yet  col- 
lected have  been  duly  ifevlved  by  writs  of 
scire  facias  and  the  Uen  thereof  continued 
against  the  abutting  properties;  the  last 
sd.  fa.  being  issued  June  10,  1909.  The  ref- 
eree reported  in  favor  of  the  plaintiff;  but 
on  the  subject  of  the  claim  of  interest  rqwrt- 
ed  as  follows: 

It  is  contended  by  the  plaintiff  tliat  inas- 
much as  the  contractor  was  to  be  paid  from 
the  assessments  levied  for  the  work,  and  as 
these  assessments  bore  interest  from  30  days 
after  the  commencement  of  the  work,  the  con- 
tractor is  therefore  entitled  to  interest  on  the 
total  contract  price  dating  30  days  after  the. 
commencement  of  the  work.  Tbia  position 
seems  untenable.  The  dty  agreed  to  pay  the 
contractor  a  spedfic  sum  of  money  to  be 
afterwards  determined.  It  provided  that 
this  sum  should  be  payable  only  from  a  cer- 
tain fund,  to  wit,  the  assessments  levied  un- 
der this  same  ordinance.  If  the  dty  by 
prompt  collection  of  assessments  bad  creat- 
ed a  fund  Buffldent  to  pay  the  contractor  and 
had  then  paid  tiiie  same  over,  its  obligations 
thereunder  would  have  been  discharged.  It 
seems  that,  if  the  contractor  is  to  recdve  all 
and  only  such  sums  as  the  dty  collects  from 
these  assessments,  then  there  is  no  basis  at 
all  for  the  present  action.  The  plaintiffs  by 
bringing  this  suit  have  virtually  abandoned 
their  claim  against  the  assessments  as  a  fund 
for  payment,  and  say  that,  inasmuch' as  the 
city  has  failed  to  get  money  into  this  fund 
suffident  to  pay  the  contract  price,  it  should 
pay  them  from  the  general  revenues  the  bal- 
ance due  on  the  contract.  Irrespective  of  any 
amounts  or  the  interest  thereon  which  the 
city  may  hereafter  collect  from  these  assess- 
ments. 

Accordingly  the  question  of  interest  on  the 
assessments  is  la  no  way  involved  in  this 
case;  it  being  a  matter  exdusively  between 
the  dty  and  the  assessed  property  owners. 
The  fact  that  the  amount  collected  from  this 
source  is  designated  as  a  fund  for  the  pay- 
ment of  the  amount  due  the  contractor  can- 
not alter  the  other  provision  of  the  contract 
that  nothing  was  due  the  contractor  until 
the  completion  of  the  work,  and  the  legal 
conclusion  to  be  drawn  from  the  same  that 
the  balance  due  ought  to  bear  interest  only 
from  that  date.  The  referee  directed  judg- 
ment to  be  entered  in  favor  of  the  plaintiffs 
In  the  sum  of  $16,625.13,  with  interest  from 
July  8,  1909.  The  court  sustained  defend- 
ant's exceptions  to  the  referee's  report  and 
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directed  Judgment  to  be  entered  for  the  de- 
fendant   Plaintiffs  appealed. 

E<rrorB  assigned  were  in  sustaining  defend- 
ant's exceptions  and  overruling  plalntlfTs'  ex- 
ceptions to  the  report  and  in  directing  Judg- 
ment for  tbe  defendant. 

Argued  before  MESTREZAT,  POTTER, 
BLKIN,  STEWAKT,  and  MOSCHZISKER, 
JJ. 

t/L  J.  Martin  and  A.  D.  Dean,  for  appel- 
lants.   David  J.  Davis,  Caty  Sol.,  for  appellee. 

BILKIN,  J.  [1]  This  suit  was  brought  to 
recover  the  balance  due  upon  a  municipal 
contract  for  the  paving  and  grading  of 
certain  city  streets.  An  ordinance,  duly 
passed  and  approved,  provided  for  the  street 
improvement  A  contract  was  stored  into 
l>etween  the  contractor  and  tbe  city  specify- 
ing tbe  terms  and  conditions  upon  which 
tbe  work  was  to  be  done,  and  how  pay- 
ment should  be  made.  It  was  expressly  pro- 
vided in  tbe  contract  that  the  city  should 
only  be  liable  to  the  contractor  for  the 
^mounts  actually  collected  from  assessments 
upon  property  benefited  by  the  Improvement 
The  language  of  the  contract  in  this  respect 
is  as  follows:  "It  is  further  expressly  under- 
stood and  agreed  that  the  fund  for  tbe  pay- 
ment of  the  above  contract  price  is  to  be  de- 
rived from  assessments  on  property  benefited 
by  the  work;  and  that  the  city  is  to  be  liable 
to  the  contractor  only  for  tbe  amounts  ac- 
tnally  collected  from  said  assessments  as 
tlie  same  are  c»IIected."  The  defense  is 
that  tbe  city  has  not  yet  collected  all  of  the 
assessments  from  the  property  benefited,  and 
that  to  the  extent  of  the  uncollected  assess- 
ments there  was  no  obligation  upon  the  city  to 
pay  at  tbe  time  the  suit  was  instituted.  The 
ordinance  was  passed  and  approved  In  1901. 
The  contract  was  executed  June  30,  1902, 
and  tbe  work  commenced  the  following 
month.  It  was  C(»npleted  in  a  manner  sat- 
isfactory to  the  city  authorities  in  July, 
1901.  It  Is  conceded  that  a  large  balance 
remains  unpaid,  but  it  is  contended  that  this 
suit  was  prematurely  brought  because  under 
the  terms  of  the  contract  the  city  was  not 
liable  to  pay  until  the  assessments  are  col- 
lected from  the  owners  of  the  properties 
benefited.  Tbe  contractor  is  now  dead,  and 
the  administrators  of  his  estate  brought 
suit  to  recover  the  balance  due  on  the  con- 
tract upon  tbe  theory  that  the  city  by  its 
negligence  In  collecting  the  assessments 
made  itself  liable  for  the  entire  contract 
price.  In  their  essential  features  these  facts 
present  a  case  similar  in  principle  to  a  num- 
ber of  cases  decided  by  this  court  The 
city  solicitor  concedes  that  under  our  de- 
d^ons  the  city  would  be  liable  to  the  con- 
tractor  under  the  following  circumstances: 
CI)  In  the  event  of  failure  to  make  valid 
assessments;  (2)  upon  failure  to  file  liens 
within  the  proper  time;  (3)  failure  to  issue 
writs  of  scire  facias  within  five  years.    The 


cases  do  so  hold.  Where  a  dty  Issued  bonds 
to  pay  the  cost  of  paving,  and  It  was  pro- 
vided that  the  bonds  shall  be  payable  only 
out  of  assessments  levied  on  and  collected 
by  the  city  from  property  owners,  the  city 
is  liable  to  the  bondholders  for  loss  resulting 
to  them  by  reason  of  negligence  in  filing 
liens,  or  in  failing  to  Issue  writs  of  scire 
facias  upon  the  liens  when  filed.  Dime  De- 
posit &  Discount  Bank  v.  Scranton,  208  Pa. 
383,  57  Atl.  770.  See,  also,  Gable  v.  Altoona, 
200  Pa.  16,  49  Atl.  367,  and  O'Hara  v.  Scran- 
ton, 205  Pa.  142,  54  Atl.  713.  We  think  the 
principle  of  these  cases  rules  the  case  at 
bar.  The  answer  of  the  city  Is  that  in  the 
present  case  Hens  were  filed  and  writs  of 
scire  facias  Issued  within  the .  time  pre- 
scribed by  law.  This,  it  is  asserted,  was  a 
technical  compliance  with  the  rule,  and 
nothing  more  is  required.  We  cannot  adopt 
this  view.  Such  an  adherence  to  the  letter 
would  destroy  the  spirit  of  the  rule.  The 
primary  duty  rested  upon  the  city  to  file  the 
liens  and  collect  the  assessments,  and  the  con- 
tracting parties  covenanted  upon  this  ba- 
sis. The  contractor  who  In  good  faith  com- 
pleted the  work  had  a  right  to  Insist  that 
tbe  city  be  diligent  In  collecting  tbe  assess- 
ments, which  means  collection  within  a  rea- 
sonable time,  If  the  city  had  neglected  to 
file  the  claims  within  the  statutory  period, 
or  had  failed  to  Issue  writs  of  scire  facias 
within  the  time  prescribed  by  law,  it  would 
have  been  liable  under  the  authorities  cited. 
So,  too,  if  the  liens,  were  not  pressed  to  col- 
lection within  a  reasonable  time,  tbe  city 
failed  in  the  performance  of  a  duty  resting 
upon  it  as  tlie.  basis  of  the  contractual  re- 
lation existing  between  the  i>axties,  and  the 
contractor  under  sncii  circumstances  may 
sue  for  the  balance  due  upon  the  contract 
It  would  be  inost.  uaconsclonable  to  permit 
the  dty  to  stand  idly  by  for  a  period  of 
four  years  and  more,  either  refusing  or  neg- 
lecting to  do  its  duty  In  the  collection  of  the 
assessments,  and  then  to  say  to  the  con- 
tractor you  have  no  redress  except  to  await 
the  pleasure  of  the  municipal  authorities 
who  In  their  own  good  time  may  or  may  not 
press  the  claims  to  collection.  While  the  con- 
tract provided  that  the  dty  was  only  liable 
to  the  extent  of  the  assessments  as  they 
were  collected,  the  positive  duty  from  which 
nothing  but  performance  will  absolve  it 
rested  upon  the  city  to  file  the  claims  and 
make  the  collections.  The  d(7.  and  not  the 
contractor,  had  this  power.  It  must  be  held 
to  the  utmost  good  faith  in  dealing  with 
such  a  situation.  Failure  to  collect  for  four, 
five,  or  six  years  without  reasonable  excuse 
does  not  show  such  diligence  or  good  faith 
as  the  law  requires,  and  was  in  violation  of 
Its  duty  to  collect  within  a  reasonable  time. 
Under  these  circumstances,  the  city  must  be 
held  to  have  waived  its  right  to  withhold 
payment  until  the  assessments  are  collected 
and  became  liable  to  pay  upon  demand  by 
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the  contractor.  Whea.  payment  was  refused, 
suit  was  properly  brought. 

[2]  The  Interest  question  la  not  free  from 
difficulty,  but,  after  a  careful  review  of  the 
flodlngs  of  the  referee,  we  have  concluded 
In  view  of  all  the  ctrcnmstances  that  the 
conclusion  reached  by  him  should  not  be 
disturbed. 

Judgment  reversed  and  record  remitted, 
with  Instructions  to  the  court  below  to  enter 
Judgment  as  recommended  by  Um  refwee. 


(231  Fa.  St3) 

BROWN  T.  cm  OF  SORANTON. 

(Supreme  Court  of  Penneylvania.    May  17, 
1911.) 

1.  MuNiciPAi  Cobpokahohs  (|  402*)— Pub- 
lic IJO-ROVEMENT— GBAirax  or  Obadb  ot 
Strebt— Pabtiics.  . 

Where  a  city  commences  in  its  own  name 
only  a.  proceeding  to  change  the  grade  of  a 
street,  and  an  owner  pf  land  files  a  petition 
for  the  appointment  of  viewers  to  assess  dam- 
ages against  the  city  alone,  and  damages  are 
awarded  against  the  city,  which  takes  an  appeal 
In  its  own  name,  it  is  reversible  error  for  the 
court  of  common  pleas  to  direct  that  an  issue 
be  framed  so  as  to  inclade  as  a  part:^  defendant 
with  the  city  a  railroad  which  has  indemnified 
the  city  agamst  loss,  and  the  error  is  not  cured 
fay  the  filing  of  a  statement  of  claim,  including 
the  city  and  railroad  comi>any  as  parties  de- 
fendant. 

[Ed.  Note.— For.  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  ■{  980;  Dec.  Dig.  | 
402.*] 

2.  MUWICIPAL    COBFOBATIONB    (§    402*)— PtJB- 

Lic   iMPBOTinniNTa— AasKSBUENT   of   Dah- 

AOKS— ETIDENOK. 

In  proceedings  by  a  city  to  change  the 
grade  of  a  street,  in  which  a  landowner  files  a 
petition  for  the  apix^ntment  of  viewers  to  as- 
sess damages,  the  introduction  of  evidence  to 
show  the  nltimate  liability  of  a  railroad  com- 
pany, such  as  a  bond  of  indemnity  to  the  city, 
IS  clearly  erroneous. 

(Ed.  Note.— For  other  cases,  see  Municipal 
OOTporations,  Cent  Dig.  i  975;    Dec.  Dig.  ^ 

8.  TkIAL   (J   127*)  — RSMARKfl  OT  OotmsEL  — 

Mattebs  Not  wriHiir  Issues. 

In  a  proceeding  by  a  city  to  change  the 
grade  of  a  street,  in  which  a  landowner  peti- 
tioned for  the  appointment  of  viewers  to  as- 
sess damages,  argument  of  connsel  that  the  city 
will  suffer  no  loss  because  indemnified  by  a 
railroad  company  is  erroneous. 
_rEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  f  276;   Dec.  Dig.  i  127.*] 

4.  Tbial  (J  183*)  —  Rkm^bkb  of  Counbbl- 

Action  or  Cowbt. 
*•«  ^  *°  ''''"®  between  a  landowner  as  plain- 
tiff and  a  city  and  a  railroad  company  as  de- 
fendants to  determine  damages  from  the  change 
of  grade  of  a  street,  a  comment  of  counsel  for 
plaintiff  made  at  the  beginning  ot  the  trial  that 
one  of  the  defendants  connsel  represented  a 
good,  healthy,  and  robust  corporation,  meaning 
the  railroad  company,  does  not  authorise  a  con- 
tinnance  where  the  comment  was  in  the  nature 
of  a  pleasantry,  and  the  court  immediately  in- 
stmcted  the  jury  to  disregard  it 

[Bd.  N<^e.— F'or  other  ^cases,^  see  Trial,  Cent 


i  316;    Dec.  Dig.  |  133.'*] 


5.  Evidence    ({    142*)  —  Sholab    Facts  — 

Value. 

In  a  proceeding  to  determine  damages  from 
the  change  of  grade  of  a  street,  evidence  con- 
cerning the  value  of  other  property  in  the  im- 
mediate neighborhood  Is  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  416-423 ;    Dec.  Dig.  {  142.*] 

Appeal  from  Court  of  Common  Pleas, 
liackawanna  County. 

In  proceeding  by  George  W.  Brown  against 
the  City  of  Scranton  to  assess  damages  for 
the  change  of  grade  of  a  street  From  a 
Judgment  for  plalntKT,  defendant  appeals. 
Reversed,  and  venire  facias  de  novo  awarded. 

Appeal  from  award  of  viewom 

From  the  record  it  appeared  that,  after  an 
appeal  had  been  talcen  by  the  dty  of  Scran- 
ton from  the  award  of  viewers,  the  court  had 
directed  an  issue  to  be  framed  in  whlcb  the 
Delaware,  Ladiawanna  &  Western  Railroad 
Company  should  be  made  a  party  defendant 
with  the  city.  This  was  done  because  tl^e 
railroad  company  ba4  given  a  bond  of  in- 
demnity to  the  city  against  any  loss  result- 
ing from  the  change  of  grade  of  Cllfl  street, 
which  waa  the  street  involved  In  the  peti- 
tion before  the  viewers. 

At  the  trial  the  foUowing  objection  was 
made: 

"Mr.  Davis:  We  object  to  the  trial  of  this 
case  at  the  present  time  under  the  pleadings; 
it  being  admitted  thati  the  Delaware,  Lack- 
awanna &  Western  Railroad  Company  is  not 
a  party  to  this  case,  although  In  the  plea 
they  are  named  and  directed  by  the  court  to 
be  made  a  party. 

"Judge  Vosburg:  We  already  liave  a  mo- 
tion on  the  record  to  amend  Uie  record  by 
dropping  the  Delaware,  Lacliawanna  &  West- 
em  Railroad  Company  from  the  record  as 
a  defendant 

"Mr.  Davis:  I  object  to  any  amendment 
being  made  at  this  time.  We  have  a  right 
to  go  to  trial  Imowlng  what  we  have  to  meet 

"The  Court:  The  motion  to  amend  la  al- 
lowed.   (Exception.)" 

After  the  trial  had  begun  the  following 
motion  was  made: 

"Mr.  Oliver:  I  ask  that  a  juror  be  with- 
drawn, and  the  case  continued,  on  the  ground 
that  Mr.  O'Brien,  of  counsel  for  the  plaintiff, 
made  the  remark  in  open  court  that  I  repre- 
sented 'a  good,  healthy  and  robust  corpora- 
tion.' I  also  disclaim  appearing  here  as 
counsel  for  the  Delaware,  Lackawanna  it 
Western  Railroad  Company,  and  say  that 
I  appear  as  assisting  the  city  solicitor. 

"Mr.  O'Brien:  We  object  to  the  motion  to 
withdraw  a  juror  for  the  reason  that  it  ap- 
pearing now  that  the  Delaware,  Lackawan- 
na &  Western  Railroad  Company  is  not  In 
court  that  the  remark  at  the  farthest  Btret«A 
of  imagination  could  not  affect  the  defend- 
ant In  this  case. 

"Mr.    Oliver:     If    your   honor,    idease,    I 
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would  like  to  have  a  ruling  as  to  the  Im- 
proper remark  of  counsel. 

"The  Court:  Counsel  for  the  defendant 
disclaiming  that  the  Delaware,  Lackawanna 
&  Western  Railroad  Company  is  a  party  to 
this  suit,  the  remark  which  was  attributed 
to  the  counsel  for  the  plaintiff  can  have  no 
bearing  or  effect  in  this  snlt  The  motion  to 
withdraw  a  Juror,  and  continue  the  case,  is 
denied,  to  which  counsel  for  deftodant  ex- 
cept, and  at  the  request  of  counsel  an  excep- 
tion is  noted  and  bill  sealed. 

"Mr.  O'Brien:  We  have  no  objection  to 
your  honor  stating  this  matter  to  the  jury, 
and  cautioning  them  that  they  will  not  be  in 
any  way  Influenced  by  the  remark.  In  this 
case,  which  was  only  a  humorous  one. 

"The  Court:  Gentlemen  of  the  jury,  as 
yon  no  doubt  beard,  there  was  a  question 
arising  as  to  who  was  the  real  defendant  in 
this  case,  and  in  the  bantering  backwards 
and  forwards  Mr.  O'Brioi  made  the  remark 
that  one  of  counsel  for  the  defendant  had, 
as  I  remember  it,  'a  strong,  healthy  client' 
Ton  will  disregard  the  remark  entirely.  It 
can  make  no  difference  who  the  defendant's 
attorney's  clients  are.  Yon  will  consider 
this  case  on  the  evidence  as  it  wUI  lie  pro- 
duced from  the  witness  stand,  and  npon  that 
alone,  and  decide  it  on  the  merits,  regard- 
less of  whether  the  defendant  Is  a  cori>ora- 
tlon,  or  who  Is  to  pay  the  damages,  if  any- 
body has  to  pay  them,  just  the  same  as  U 
Mr.  O'Brien  had  not  made  the  remark. 

"Mr.  Oliver:  Cotinsel  for  the  defendant 
offer  an  affidavit  by  J.  H.  Oliver,  one  of  coun- 
sel, and  ask  that  it  be  marked  'Filed,'  and 
spread  npon  the  record,  and  that  a  Juror  be 
withdrawn  and  the  case  continued. 

"•Affidavit  of  J.  H.  Oliver,  Bsq. 

"  'Oeoi^^  W.  Brown  v.  The  City  of  Scran- 
ton.  In  the  Court  of  Common  Pleas  of  Lacka- 
wanna County.    No. , Term,  190 — 

State  of  Pennsylvania,  County  of  Lackawan- 
na— SB.:  J.  H.  Oliver,  being  sworn  accord- 
ing to  law,  doth  depose  and  say:  That  he  is 
of  counsel  for  the  city  of  Scranton  in  the 
above-oititled  case.  That  at  the  trial  of  the 
above  case  on  the  24th  day  of  March,  A.  D. 
1910,  Joseph  O'Brien,  Esq.,  of  counsel  for  the 
plaintiff,  the  above-named  George  W.  Brown, 
during  a  discussion  as  to  whether  the  Del- 
aware, Lackawanna  ft  Western  Railroad 
Company  was  a  party  defendant.  Jointly 
with  the  city  of  Scranton  in  the  said  case, 
addressing  the  above-named  J.  H.  Oliver, 
made  the  following  statement:  "You  repre- 
soit  a  strong,  healthy,  robust  client  and  yon 
should  not  t)e  ashamed  of  them" — meaning 
thereby  that  the  said  3.  H.  Oliver  represent- 
ed the  Delaware,  Lackawanna  &  Western 
Railroad  Company. 

"  '[Signed]  J.  H.  Oliver. 

'"Sworn  and  subscrll>ed  before  me  this 
34th  day  of  March,  A.  D.  1910. 

"'[SeaL]    W.  M.  BunneU,  Prothonotary.' 


"Judge  Vosburg:  To  which  we  object,  of 
course. 

"The  Court:  Let  it  be  marked  'Filed.' 
The  motion  to  withdraw  a  juror  and  con- 
tinue the  case  is  denied." 

The  plaintiff  made  the  following  offer: 

"Judge  Vosburg:  We  propose  to  show  that 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  and  the  American  Locomo- 
tive Company  filed  the  bonds  referred  to  ta 
the  ordinance,  with  the  proper  custodian, 
the  city  solicitor,  and  to  offer  them  in  evi- 
dence. 

"Mr.  Davis:  What  Is  the  purpose?  What 
Is  the  legal  effect? 

"Judge  Vosburg:  We  offer  it  as  part  of 
the  res  gestie,  being  papers  which  are  re- 
ferred to  in  the  ordinance  copiplete,  and  the 
files  of  the  city  rdating  to  this  Improvement 
We  offer  these  bonds. 

"Mr.  Davis:  This  is  objected  to  as  in- 
competent irrelevant  and  Immaterial.  The 
action  of  damages,  if  there  be  any  sustained 
in  this  case,  is  between  the  plaintiff  and  the 
city  of  Scranton  in  the  matter.  Any  precau- 
tionary measure  taken  on  the  part  of  the 
city  is  a  matter  between  the  city  and  the 
surety  In  this  bond,  and  has  no  bearing  on 
the  question  of  damages  between  the  claim- 
ant and  the  city  of  Scranton. 

"The  Court:  The  objection  is  overruled, 
and  an  exception  noted  for  the  defendant" 

At  the  trial  the  following  occurred: 

"Judge  Vosburg  (continuing  to  read):  At- 
tached to  the  ordinance  is  a  l>ond  of  the  Del- 
aware, Lackawanna  &  Western  Railroad 
Company,  a  corporation  of  the  state  of  Penn- 
sylvania, and  the  American  Locomotive  Com- 
pany, a  corporation  of  the  state  of  New 
Yoric,  in  wlUcb  tb^  are  held  and  firmly 
bound  to  the  city  of  Scranton  in  the  sum  of 
twenty  thousand  dollars,  dated  April  4,  1908, 
containing  various  recitals  relating  to  the 
vacation  of  Cliff  street  and  the  construction 
of  a  viaduct  and  follows  with  the  following 
condition:  'Now,  therefore,  the  condition  of 
the  above  obligation  is  such  that  if  the  said 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  and  the  said  American  Loco- 
motive Company,  their  successors  or  assigns, 
or  any  of  them,  shall  indemnify  and  save 
harmless  the  said  city  of  Scranton.' 

"Mr.  Davis:  We  object  to  the  reading  of 
this  bond  at  this  time,  except  you  show  that 
the  conditions  in  the  bond  are  complied  with. 

"The  Court:  The  objection  Is  overruled, 
and  at  the  request  of  counsel  an  exception 
and  bill  sealed  for  the  defendant 

"Mr.  Oliver:  Counsel  for  the  defendant 
states  that  Mr.  O'Brien  In  his  closing  argu- 
ment to  the  jury  stated  'that  the  public  treas- 
ury was  protected  In  this  case,  on  account 
of  the  bond  given  by  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  and 
the  American  Locomotive  Company.'  Gonn- 
sel  at  this  time  ask  that  a  jnror  be  with- 
drawn, and  the  case  continued,  on  account 
of  that  remark. 
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"Judge  Vosburg:    To  Which  -we  object 

"Mr.  Oliver:  The  purpose  of  the  remark 
being  to  create  a  prejudice  in  the  miads  of 
the  Jury,  on  account  of  the  fact  that  the 
two  corporations  named  are  Involved  in  this 
case. 

"Judge  Vosburg:  The  remark  was  in  re- 
ply to  a  remark  by  counsel  pn  the  other  side. 

"The  Court:  The  motion  to  withdraw  a 
Juror  and  continue  the  case  is  denied. 

"Mr.  Oliver:  We  ask  your  honor  for  an 
exception,  and  leave  to  file  an  affidavit,  be- 
fore the  case  is  submitted  to  the  jury. 

"The  Court:  At  the  request  of  defendant's 
counsel,  an  exception  is  poted  and  bill 
sealed." 

F.  L.  Hitchcock  was  examined  as  follows: 

"Mr.  Davis:  We  ofter  to  show  by  the 
witness  on  the  stand  the  market  values 
fixed  upon  the  properties  In  the  immediate 
locality  by  the  owners  of  the  same;  this 
for  the  purpose  of  enabling  the  jury  to  have 
knowledge  of  the  market  values  of  the  abut- 
ting properties. 

"Mr.  O'Brien:  The  counsel  for  the  plain- 
tiff  object  to  the  testimony  as  irrelevant 
and  immaterial  for  the  reason  that  we  have 
conceded  the  colonel's  competency  to  give 
the  valne  of  the  property  in  question.  The 
only  way  in  which  this  line  of  inquiry  would 
at  all  become  competent  and  proper  would 
be  as  to  the  qualification  of  the  witness,  and 
that  being  conceded,  the  offer  is  clearly 
immaterial. 

"The  Court:  I  think  the  courts  have  de- 
cided that  damages  cannot  be  arrived  at  by 
the  comparative  values  of  neighboring  prop- 
erties, and  therefore  it  would  be  entirely  ir- 
relevant We  sustain  the  objection.  At  the 
request  of  counsel  for  defendant,  an  excep- 
tion is  noted,  and  bill  sealed." 

Verdict  and  Judgment  for  plaintiff  for 
$3,000.    Defendant  appealed. 

Argued  before  MESTBBZAT,  POTTER, 
EI/KIN,  STEWiABT,  and  MOSCHZIS- 
KER,  JJ. 

D.  J.  Davis,  City  SoL,  D.  R.  Reese,  and 
J.  H.  Oliver,  for  appellant  A.  A.  Vosburg 
and  Joseph  O'Brien,  for  appellee. 

ELEIN,  J.  [1]  A  careful  study  of  this  rec- 
ord has  convinced  us  that  several  substan- 
tial and  reversible  errors  crept  into  the 
trial  of  this  case  by  reason  of  the  Issue  in 
the  first  instance  having  been  improperly 
awarded  against  the  city  of  Scranton  and 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  This  was  clear  error  as  a 
moment's  reflection  will  show.  The  pro- 
ceeding was  entirely  statutory  and  the  in- 
Jury,  if  any,  for  which  compensation  is  ask- 
ed, was  done  by  the  city  In  the  exercise  of 
Its  municipal  control  over  the  streets.  The 
city  took  the  initiative,  and  by  ordinance 
authorized  the  improvement  to  be  made.  If 
in  the  assertion  of  this  municipal  power 
the  property  of  the  complaining  abutting 
owner   was   taken,    injured,    or   destroyed. 


within  the  meaning  of  the  Constitution,  the 
city  alone  is  answerable  to  the  Injured  prop- 
erty owner.  The  parties  evidently  so  un- 
derstood the  law  when  the  proceeding  was 
originally  instituted.  The  appellee  filed  his 
petition  in  the  court  below  asking  for  the 
appointment  of  viewers  to  assess  damages 
against  the  city,  not  against  the  railroad 
company.  This  was  in  accordance  with  the 
inovisions  of  the  statute,  and  the  viewers 
so  appointed  were  limited  to  the  inquiry 
whether  the  property  of  the  appellee  had 
been  injured  by  the  city,  and,  if  so,  to  what 
extent.  When  the  viewers  returned  their 
award  to  the  court  the  only  parties  to  the 
record  were  the  appellee  and  the  city.  When 
the  city  took  an  appeal  from  the  award  of 
the  viewers,  the  parties  remained  the  same, 
and  the  issue  framed  by  the  court  should 
have  followed  the  record  by  naming  the 
same  parties.  The  court  acted  without  au- 
thority in  naming  the  railroad  company  as 
a  party  defendant.  Railroad  companies  have 
no  statutory  authority  to  change  the  grade 
of  streets  or  to  Improve  the  public  high- 
ways. This  power  is  very  wisely  lodged  in 
the  mnniclpalities.  The  vacation  of  Cliff 
street,  or  the  change  of  Its  grade,  could  <«ly 
be  done  by  the  authority  of  the  city,  and  in 
the  manner  pointed  out  by  the  statute.  An 
injured  abutting  owner  has  his  remedy  in  a 
proper  case,  but  the  proceeding  is  statutory, 
and  should  be  restricted  to  the  parties 
actually  involved.  It  may  be  that  the  city 
before  proceeding  to  authorize  the  street  im- 
provement required  indemnity  from  other 
parties  interested  in  the  improvement,  but, 
when  such  security  was  taken,  it  inured  to 
the  benefit  of  the  city,  and  did  not  in  any 
manner  change  the  relative  rights  and  re- 
sponsibilities of  an  abutting  owner  and  the 
municipality.  From  beginning  to  end  the 
present  proceeding  should  have  been  limited 
to  an  inquiry  involving  the  rights  and  in^ 
juries  of  appellee  on  one  side,  and  the  du- 
ties and  obligations  of  the  city  on  the  other. 
If  this  simple  rule  had  been  followed,  much 
confusion  would  have  been  avoided,  and 
most  of  the  matters  about  which  complaint 
is  made  on  this  appeal  would  not  have 
arisen.  The  statement  of  claim  included  the 
city  and  the  railroad  company  as  parties  de- 
fendant In  60  doing  counsel  for  appellee 
simply  followed  the  direction  of  the  court 
in  awarding  the  issue,  but,  as  has  been 
hereinbefore  stated,  the  court  erred  in  so 
awarding  the  issue,  and  this  error  is  not 
cured  by  what  subsequently  happened.  All 
of  the  averments  contained  in  the  statement 
connecting  the  railroad  company  with  the 
dty  are  foreign  to  the  issue,  and  should 
not  have  been  included.  These  avermoats 
should  be  stricken  from  the  record,  or,  per- 
haps, when  the  record  is  remitted,  the  mat- 
ters in  controversy  between  the  parties  can 
be  more  clearly  set  forth  in  an  amended 
statement  concisely  setting  forth  the  facts 
upon  which  appellee  relies  to  recover  from 


Digitized  by 


Uoogle 


me 


80  ATLANTIC  REPORTER 


CP«. 


the  dty  without  any  reference  to  the  ulti- 
mate liability  of  the  railroad  company  on 
its  bond  of  Indemnity.  The  one  central 
and  controlling  thought  to  be  kept  in  mind 
In  the  preparation  of  pleadings  and  In  the 
trial  of  the  case  to  that  the  controversy  Is 
between  the  appellee  as  an  abutting  owner 
and  the  dty.  Irrelevant  and  extraneous 
matters  should  be  excluded. 

[J,  8]  The  Introduction  of  evidence  tend- 
ing to  show  the  ultimate  liability  of  the 
railroad  company,  and  the  argument  of  ooon- 
sel  that  the  cl^  would  suiter  no  loss  be- 
cause Indemnified,  were  cleariy  erroneous. 
Who  has  to  pay  the  damages  ultimately 
has  nothing  to  do  with  the  Issue  tried  by 
the  Jury,  which  was.  Did  the  appellee  sufter 
any  injury  to  his  property,  and,  if  so,  to 
what  compensation  was  he  entitled  by  way 
of  damages?  This  court  in  two  recent  cas- 
es has  held  it  to  be  reversible  error  for 
counsel  to  Introduce  Immaterial  and  Irrele- 
vant matters  of  this  character  for  the  pur- 
pose of  influencing  the  Jury  to  return  an  in- 
creased verdict,  or  as  an  invitation  to  base 
their  findings  upon  false  grounds.  Walsh  v. 
WUkes-Barre,  215  Pa.  226^  64  AU.  407;  Hol- 
lls  V.  U.  8.  6lass  Company,  220  Pa.  49,  69 
Atl.  65.  In  the  case  last  cited  the  present 
Chief  Justice,  delivering  the  opinion  of  the 
court,  said:  "It  has  been  repeatedly  held 
in  other  Jurisdictions  that  the  brin^^ng  to 
the  attention  of  the  Jury  the  fact  that  the 
defendant  in  an  action  for  personal  Injuries 
was  Insured  by  an  employers'  liability  com- 
pany was  cause  for  reversal,  whether  done 
by  the  admission  of  testimony,  or  the  state- 
ment of  counsel,  or  the  offers  of  proofs,  or 
by  the  questions  asked  witnesses  or  Jurors." 
This  was  intended  as  a  correct  expression 
of  the  rule  applicable  to  such  cases.  It  is 
a  sound  rule,  and  should  not  be  departed 
from.  As  we  view  this  record,  it  was  en- 
tirely disregarded  In  the  trial  of  the  case 
in  the  court  below.  In  the  course  of  the 
trial  there  was  a  constant  effort  to  make  it 
appear  that  the  railroad  company  would  ul- 
timately pay  the  damages,  and  that  the 
city  would  be  relieved  from  the  burden  be- 
cause protected  by  a  bond.  This  was  all 
wrong,  and  finds  no  support  in  any  cred- 
ible authority. 

As  to  the  Introduction  of  the  ordinance 
and  the  bond  in  evidence,  it  may  be  said 
that  these  offers  were  properly  admitted  on 
one  ground  only,  and  that  is  to  show  there 
was  a  valid  existing  ordinance  authorizing 
the  improvement  to  be  made.  There  was  no 
necessity  to  read  the  provisions  of  either 
Instrument  to  the  Jury.  The  city  did  not 
deny  that  the  ordinance  had  been  passed,  or 
that  the  Improvement  had  been  made  under 
Its  authority.  There  was  no  question  be- 
fore the  Jury  Involving  the  terms  and  con- 
ditions  of  the  bond.     It  is   apparent  that 


the  purpose  of  reading  the  bond  to  the  Jnry 
was  to  connect  the  railroad  company  in  soch 
a-  way  as  to  Indicate  Its  ultimate  liability. 
For  this  purpose  it  could  not  have  been  ad- 
mitted in  evidence  and  it  should  not  have 
been  so  treated. 

[4]  Under  all  the  circumstances,  we  would 
not  be  warranted  in  holding  that  the  re- 
mark of  counsel  for  appellee  about  which 
complaint  is  made  in  the  third  assignment 
constitutes  reversible  error.  Remarks  of  this 
character  should  be  avoided,  but,  as  the 
learned  trial  Judge  said,  it  was  rather  in 
the  nature  of  a  pleasantry  in  the  early 
stages  of  the  trial,  and  the  Jury  were  imme- 
diately instructed  to  disregard  it.  It  Is  safer 
to  avoid  all  such  remarks,  and  counsel  al- 
ways take  chances  of  reversal  in  making 
such  statements.  We  have  thus  indicated 
In  a  general  way  our  views  as  to  the  proper 
trial  of  this  case,  and  do  not  think  it  neces- 
sary to  discuss  each  separate  specification 
of  error.  When  the  case  is  again  tried, 
our  general  observations  should  l>e  a  snffl- 
ci^t  guide  to  all  concerned  In  the  conduct 
of  the  trial 

[5]  We  do  not  agree  with  the  contention 
of  counsel  for  appellant  that  appellee  failed 
to  make  out  his  case,  and  that  binding  In- 
structions should  have  been  given  for  de- 
fendant. Nor  are  we  convinced  that  the 
positions  taken  by  appellant  as  indicated 
by  the  sevaith  and  eighth  assignments  of 
error  are  tenable.  The  witness  Woodhooae 
was  competent,  and,  as  to  the  witness  Hitch- 
cock, It  was  not  competent  to  prove  by  him 
on  direct  examination  the  values  of  otb^ 
properties  in.  the  Immediate  neighborhood 
for  the  purpose  of  instructing  the  Jury  as 
to  the  market  values  of  properties  belonging 
to  abutting  owners.  Matters  of  this  kind  can 
be  brought  out  on  cross-examination  for  tlie 
purpose  of  affecting  the  credibility  of  wit- 
nesses, but  we  are  not  familiar  with  any 
case  which  is  authority  for  the  position 
taken  by  appellant  that  it  was  proper  to 
Introduce  affirmative  evidence  of  this  kind 
on  direct  examination. 

Judgment  reversed,  and  a  voiire  facias 
de  novo  awarded. 

(211  Pa.  SU) 
MERRITT  ft  CO.  v.  POLl  et  at 

(Supreme  Court  of  Pennsylvania.     May  17, 
1911.) 

1.  Mechanics'  Ijens  (i  123*)— Pboceeoisos 
TO   Pebfect  —  Notice  to   Owweb  —  Soffi- 

OIENCT, 

Under  Act  June  4,  1901  (P.  Ia  434)  (  8. 
reaniring  a  subcontractor,  intending  to  file  a 
claim  for  a  mechanic's  lien  to  give  the  owner 
written  notice,  and  providing  that  service  may 
be  made  personally  on  the  owner  anywhere, 
but,  if  he  cannot  be  served  in  the  county  where 
the  structure  or  improvement  is  situated,  the 
notice  and  statement  may  be  served  on  his  ar- 
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chltect  or  tfeefat,  service  on  the  architect  ont- 
aide  of  the  county  whcte  the  bnildiag  li  eitnated 
la  not  aufficient. 

J  Ed.  Note.— For  other  caaea,  see  Mechanics' 
ens,  Cent.  Dig.  {  171;   Dec.  Dig.  I  123.»] 
2.  Mechanics'  Liens  (i  280»>— Enfobczmknt 

— EJVIDENCB— AdMISSI  BILITT. 

On  the  trial  of  a  scire  facias  snr  median- 
ic's  lien  by  a  subcontractor,  where  he  daimed 
to  have  served  notice  of  intention  to  file  a  lien 
on  a  person  in  possession  of  the  building,  it_  is 
error  to  exclude  evidence  showing  the  service 
of  the  notice,  on  whom  it  waa  served  and  as  to 
whether  the  person  served  was  in  ixnsession,  on 
the  theory  that  it  is  necessary  to  first  establish 
the  fact  that  the  person  served  was  in  actual 
possession  before  proof  01  service  and  other  in- 
cidental matters. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  I  280.*] 

Appeal  f  lom  Court  ot  Oommon  Pleas,  Lack- 
awanna County. 

Bdre  facias  sar  mechanic's  lien  by  Merrltt 
ft  Co.  against  Sylvester  Z.  Poll,  reputed  owner 
Ot  tbe  PiOU  Tlieater  and  another.  From  an 
order  refusing  to  take  off  nonsuit,  plaintiff 
appeals.  Berened,  imd  scire  facias  de  novo 
awarded. 

Scire  facias  stnr  medianic's  lien. 

At  the  trial  tbe  case  turned  on  whether  a 
notice  of  an  itatention  to  file  a  Hen  by  the 
plaintiff,  a  subcontractor,  bad  been  served 
either  upon  tbe  architect  of  the  owner  tn  ac- 
cordance with  tbe  requirements  of  tbe  act  of 
1901,  or  upon  a  person  In  possession  of  tbe 
birildhig'. 

Wbot  William  Ingram,  a  witness  for  plain- 
tiff, was  on  tbe  stand,  tbe  following  ques- 
tions were  askM  bim:  "Q.  I  show  you  a  pa- 
per and  ask  you  if  yon  bad  that  paper  with 
you  at  that  time,  or  if  that  Is  an  exact  copy 
of  tbe  paper  that  yon  bad? 

"Judge  Kelly:  We  object  to  the  question 
as  incompetent 

"A.  This  la  a  copy  of  tbe  paper. 

"Judge  Kelly:  We  ask  that  tbe  answer 
may  be  stricken  out. 

"ISie  Court:    It  may  be  strickoi  out 

"Judge  Vosburg:  Q.  Can  you  tell  whether 
this  Is  one  of  the  papers  that  you  had  with 
you?    A.    Yes;  this  Is  a  copy  of  tbe  notice. 

"Judge  Kelly:  We  ask  that  that  be  strld:- 
en  out 

"The  Court:    It  may  be  stricken  out 

"(Etceptlon.) 

"Q.  Wbat  efforts  did  you  make  to  find  Mr. 
Poll  when  you  got  to  Scranton,  Sylvester  Z. 
PoU? 

"Mr.  CMalley:    We  object  to  that 

"The  Court:    The  objection  Is  sustained. 

•(Eireeptlon.) 

"Q.  Did  yon  inqnire  from  Frank  Ricca, 
one  of  these  defendants,  as  to  tbe  where- 
abouts of  Mr.  Poll  that  day? 

"Mr.  CMalley:  We  object  to  that  as  gross- 
ly leading  and  asking  for  hearsay  testimony. 

"The  Court:    The  objection  is  sustained. 

"(Exception.) 

"Q.  Did  you  talk  wltb  Frank  Blcca  that 


day?  A.  I  did.  Q.  Did  yon  ask  bim  any  tiling 
about  Mr.  PoU?    A.  I  did. 

"Mr.  O'Malley:  We  object  to  that  as  im- 
material, lyrdevant,  and  incompetent 

"The  Court:    Tbe  objection  is  sustained. 

"(Exception.) 

"judge  Vosburg:  I  offer  to  show  by  tbe 
witness  tbat  he  made  inquiries  at  the  theater 
from  the  person  in  charge  and  from  Frank 
Ricca  as  to  tbe  whereabouts  of  Sylvester  Z. 
Poll,  and  was  told  by  them  that  he  was  thm 
absent  from  tbe  state  and  was  in  Connecticut 

"Judge  Kelly:  That  is  objected  to  as  in- 
competent irrelevant  and  immaterial,  vague 
and  lAdeflnlte,  especially  that  part  of  it  which 
refers  to  somebody  in  charge,  which  is  a 
statement  of  a  conclusion  by  the  counsel 
rather  than  an  offer  to  show  facts  by  tbe 
witness. 

"Tbe  Court:    Objection  sustained. 

"(Exception.) 

"Q.  Oo  on  and  tell  wbat  else  yon  did?  A. 
He  said  Mr.  PoU— 

"Mr.  O'Malley:  We  ask  that  this  witness 
be  cautioned  about  giving  tbe  conversation. 

"Tbe  Court:  He  cannot  tell  what  was  said 
by  «ome  person  unknown. 

"(Exception.) 

"Q.  Omitting  tbe  conversation,  what  did 
you  do?  A.  I  handed  this  paper  to  the  goi- 
tleman  in  charge. 

"Judge  Kelly:  I  move  to  strike  that  out 
the  words  'In  charge,'  as  Incompetent 

"The  Court:    That  may  be  stricken  out 

"(Exception.)" 

The  plaintiff  made  tbe  following  offers: 

"Judge  Vosburg:  We  now  offer  in  evi- 
dence the  notice  identified  by  the  witness: 

"Judge  Kelly:  The  offer  of  tbe  paper  is 
objected  to  as  incompetent  irrelevant  and 
immaterial,  there  being  no  proof  that  it  is 
a  copy  of  the  paper  left  at  the  Poll  Theater, 
and  there  being  no  proof  that  there  was  any 
paper  at  tbe  Poll  Theater  served  in  the  man- 
ner required  by  the  act  of  assembly. 

"Judge  Vosburg:  We  offer  to  follow  this 
by  tbe  testimony  of  Mr.  Merrltt  showing  that 
this  is  an  exact  copy  of  the  paper. 

"The  Court:  The  objection  is  sustained. 
As  I  understand  tbe  witness,  he  does  not 
know  the  contents  of  tbe  alleged  paper  he 
left  with  somebody,  and  be  does  not  know 
the  contents  of  tbe  copy  of  tbe  paper. 

"(Exception.) 

"Judge  Vosburg:  I  now  offer  in  evidence 
tbe  paper  identified  by  tbe  witness. 

"Judge  Kelly:  We  object  to  tbe  offer  for 
tbe  reason  that  the  paper  offered  has  not 
been  proven  to  be  a  copy  of  tbe  paper  left 
at  Mr.  Westover's,  or  at  least  alleged  to  have 
been  left  at  his  office,  or  a  copy  of  the  paper 
left  at  the  PoU  Theater;  for  tbe  further  rea- 
son that  It  is  irrelevant,  Immaterial,  and  in- 
competent, because  the  leaving  of  a  paper  at 
the  architect's  office  In  Philadelphia,  or  the 
leaving  of  a  paper  In  tbe  manner  testified  to 
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by  Um  preceding  witness,  does  not  constitute 
a  notice  onder  the  reQulrements  of  the  acts 
of  assembly. 

"The  Court:    Tlte  objection  Is  sustained. 

"(BOcceptlon.)" 

The  following  qneetlons  were  asked  the 
witness  James  S.  Merrltt: 

"Q.  Mr.  Merrltt,  from  the  examination  jon 
made  of  those  three  papers,  are  yon  prepared 
to  state  as  a  fact  whether  or  not  they  are 
correct  copies,  whether  this  Is  a  correct  copy 
of  the  two  papers  you  signed  and  handed  to 
Mr.  Ingram? 

"Judge  Kelly:  We  object  to  that  as  asking 
the  witness  for  a  conclusion,  and  incompe- 
tent 

"The  Court:    The  objection  is  sustained. 

"(ESxceptlon.) 

"Q.  Will  you  from  your  examination  state 
to  the  court  and  Jury  whether  or  not  this 
paper  is  a  correct  copy  of  the  two  papers 
that  you  gave  to  Mr.  Ingram? 

"Judge  Kelly:  That  Is  objected  to  for  the 
same  reason. 

"The  Court:    Objection  sustained. 

"(Etxceptlon.)" 

The  plaintlfF  made  the  following  otfer  of 
proof  while  witness  Edward  Wager-Smltb 
was  on  the  stand: 

"Judge  Vosburg:  We  offer  to  show  by  the 
witness  on  the  stand  that  he  was  well  ac- 
quainted with  Albert  H!.  Weatover,  the  archi- 
tect named  in  the  contract  offered  in  evidence 
In  this  case;  that  he  had  in  1907  throughout 
the  whole  year  an  office  in  the  Keith's  Thea- 
ter BuUdhig  In  the  city  of  Philadelphia; 
that  the  location  described  by  Mr.  Ingram  is 
the  correct  location  of  the  office. 

"Judge  Kelly:  We  object  to  that  as  Im- 
material and  irrelevant 

"The  Court:    I  sustain  the  objection. 

"(Exception.)"  ^ 

The  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  off. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN,  8TEWABT,  and  MOSCHZIS- 
KER,  JJ. 

George  Quintard  Horwltz,  A.  A.  Vosburg, 
and  Clarence  Balentlne,  for  appellant  J. 
P.  Kelly,  Welles  &  Torrey,  Warren,  Knapp 
&  O'Malley,  and  John  Memolo,  for  appellees. 

ELKIN,  J.  [1]  The  answer  to  this  question 
involved  in  this  controversy  depends  upon 
whether  there  was  proper  service  of  notice 
of  an  intention  to  file  a  lien  by  a  subcontrac- 
tor. Section  8  of  the  act  of  June  4,  1901 
(P.  L.  434),  requires  a  subcontractor,  Intend- 
ing to  file  a  claim,  to  give  the  owner  written 
notice  to  that  effect  What  the  notice  shall 
contain  and  when  it  shall  be  served  are  pro- 
vided for  in  the  statute,  which  also  contains 
the  following  provision:  "Service  may  be 
made  personally  on  the  owner  anywhere; 
but  if  he  cannot  be  served  In  the  county 
where  the  structure  or  other  Improvement 
to  situate^  such  notice  and  statement  may  b« 


served  on  his  architect  or  agent  or  the  part? 
in  possession  of  the  structure  or  other  im- 
provement, and  If  there  be  no  architect 
agent  or  party  In  possession,  it  may  be  post- 
ed on  the  most  public  part  of  the  structure 
or  other  Improvement" 

In  the  iwesent  case  there  was  no  personal 
service  upon  the  owner,  and  thto  question 
may  therefore  be  eliminated.  There  was  serv- 
ice of  notice  upon  the  architect  while  In  the 
dty  of  Philadelphia  outside  of  the  county 
in  which  the  building  Is  located.  In  addition 
to  the  service  upon  the  architect  there  was 
service  in  the  county  upon  a  person  alleged 
to  be  in  possession,  and  the  appellants  rely 
upon  one  or  both  of  these  services  of  notice 
as  meeting  the  statutory  requirements.  The 
learned  court  below  held  that  service  upon 
the  architect  must  be  made  in  the  county 
where  the  building  to  located,  and  that  serv- 
ice in  Philadelphia  was  not  sufficient  Ap- 
pellants contend  that  service  upon  the  ar- 
chitect may  be  made  anywhere  Jnst^as  It  can 
be  upon  the  owner.  This  to  a  sharply  defin- 
ed issue,  and  there  to  no  decided  case  square- 
ly  ruling  the  question.  The  act  does  not 
provide  for  service  upon  the  architect  any- 
where as  it  does  In  the  case  of  the  owner. 
In  SQCh  cases  It  is  Important  to  keep  In  mind 
the  fact  that  we  are  dealing  with  statutory 
liens  against  real  estate.  The  proceeding  to 
in  rem,  and  not  in  personam.  The  records  of 
the  county  contain  the  Information  and  data 
upon  which  the  lien  depends.  It  to  true  that 
an  exact  copy  of  the  notice  required  by  sec- 
tion 8  need  not  be  set  out  in  the  claim,  but 
such  notice  to  an  essential  prerequisite  to  the 
filing  of  the  lien,  and  may  always  be  Inquir- 
ed into  upon  the  trial.  Thirsk  v.  Evans,  211 
Pa.  239,  60  Att.  726.  Service  of  thto  notice 
must  be  made  in  the  manner  prescribed  by 
the  statute,  and  failure  to  do  so  defeats  the 
right  to  recover  upon  the  claim  filed.  Inas- 
much, therefore,  as  the  lien  to  against  the 
structure,  the  situs  of  which  fixes  the  Juris- 
diction in  which  it  becomes  operative.  It  to 
but  reasonable  to  hold  that  the  Legislature 
intended  that  the  acts  and  things  required  to 
be  done  should  take  effect  in  the  county 
where  the  building  is  located  unless  it  ia 
expressly  provided  that  they  may  be  done 
outside  of  the  county.  Thto  to  especially 
true  as  to  the  service  of  notice  of  an  inten- 
tion to  file  a  lien.  The  act  of  1901  does  ex- 
pressly provide  for  the  service  of  notice  upon 
the  owner  anywhere  he  may  be  found,  but 
there  to  no  such  t>rovtolon  as  to  the  archi- 
tect or  agent  or  party  in  possession.  The 
act  provides  that  the  service  may  be  made 
on  the  architect  or  agent  or  party  In  pos- 
session, "if  he  (the  owner)  cannot  be  served 
in  the  county  where  the  structure  or  other 
improvement  to  situate."  It  would  do  vio- 
lence to  the  legtolatlve  intention  as  indicated 
by  the  language  used  to  hold  that  service 
might  be  made  upon  the  architect  or  agent 
anywhere.  The  architect,  agent,  and  party 
IP  poaseeaion  are  all  coupled  togettaec  la  tiia 
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same  phrase,  and  should  be  treated  in  the 
same  way.  It  could  scarcely  be  seriously 
ar^ed  that  the  party  In  possession  could  be 
served  outside  the  county,  and,  If  he  could 
not  be  so  served,  why  should  a  different  rule 
be  applied  to  the  architect  or  agent  who 
stands  upon  the  same  statutory  plane  with 
respect  to  the  service  of  notice?  If  the 
Legislature  intended  to  authorize  the  serv- 
ice of  notice  upon  tike  architect  or  agent  out- 
side of  the  county.  It  is  not  too  much  to  re- 
quire tiiat  it  be  done  by  language  w  plain 
as  to  leave  no  doubt  about  its  meaning.  We 
therefore  hold  that  service  of  notice  of  an 
intention  to  file  the  lien  upon  the  architect 
in  the  dty  of  Philadelphia  was  not  sufiSdent 
to  meet  the  requirements  of  the  act  in  this 
respect 

[2]  It  Is  contended  for  appellants  that 
there  was  service  of  notice  upon  a  person 
in  possession  of  the  building.  If  such  a  serv- 
ice was  in  fact  made,  it  would  be  su£Scient 
The  proofs  show  that  the  notice  was  served 
upon  a  person  In  the  building  and  the  ques- 
tion to  be  determined  is  whether  the  person 
so  served  was  "a  party  In  possession"  within 
the  meaning  of  the  act  This  Is  largely  a 
question  of  fact  for  the  Jury,  although,  when 
all  the  facts  are  ascertained,  it  may  be  that 
the  court  would  be  warranted  In  saying  that 
the  service  was  not  made  upon  the  party  in 
possession.  It  goes  without  saying  that  it  is 
not  every  person  in  and  around  a  building 
who  may  be  regarded  as  a  party  in  posses- 
sion. However,  in  the  present  case,  appel- 
lants were  denied  the  opportunity  to  prove 
the  facts  upon  which  they  rely  to  show  serv- 
ice upon  a  party  in  possession.  The  trial 
judge  upon  objection  refused  to  admit  many 
offers  of  testimony  tending  to  establish  the 
necessary  facts.  In  this  respect  we  think 
there  was  error.  These  ofiFers  were  excluded 
largely  on  the  theory  that  it  was  necessary 
to  first  establish  the  fact  tliat  the  party 
served  was  in  actual  possession  before  proof 
of  service  and  other  incidental  matters  relied 
on  could  be  admitted  in  evidence.  Holding 
to  this  strict  rule  many  of  the  offers  were 
excluded.  Elvldence  of  this  character  must 
of  necessity  be  introduced  step  by  step.  It 
might  very  well  be  that  the  testimony  exclud- 
ed in  each  offer  would  be  insufficient  stand- 
ing alone  to  show  service  upon  a  proper  per- 
son, but,  when  supplemented  by  other  evi- 
dence, it  might  be  sufficient  to  warrant  a 
finding  that  service  was  made  on  a  party  In 
possession.  At  least  appellants  were  entitled 
to  prove  all  the  facts  tending  to;  show  that 
notice  l»ad  been  in  fact  served  and  that  upon 
a  party  in  possession.  As  we  review  the  rec- 
ord, this  opportunity  was  not  given  appel- 
lants. As  the  record  stands,  with  so  many 
offers  of  testimony  excluded,  we  cannot  say 
as  a  matter  of  law  whether  the  person  serv- 
ed was  a  party  in  possession  or  not  Under 
these  circumstances,  it  will  be  necessary  to 


reverse  the  Judgment  In  order  that  appeMants 
may  be  afforded  an  opportunity  to  prove 
their  case.  When  the  proofs  are  all  in,  it 
will  then  be  for  the  court  or  the  Jury,  as  ttat* 
case  may  be,  to  say  whether  the  service  of 
notice  was  made  upon  a  proper  person. 
These  observations  apply  to  the  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  and  fourteenth  assign- 
ments of  error.  In  so  far  as  any  of  these 
offers  relate  to  service  upon  the  architect, 
they  were  properly  excluded,  but  they  should 
have  been  received  as  bearing  upon  the  ques- 
tion of  service  upon  the  party  In  possession. 
When  the  case  is  again  tried,  all  offers  of 
testimony  should  be  confined  to  the  one  ques- 
tion of  showing  service  of  notice  upon  a 
party  in  possession.  In  this  connection  it  is 
competent  to  show  what  efforts  were  made 
to  serve  the  owner,  and  why  these  efforts 
were  not  successful. 

Judgment  reversed,  and  a  y#niTe  facias  de 
novo  awarded. 

(2S1  Ts.  686) 

SOI/T  T.  WIM.IAMSPORT  BADIATOB  CO. 

(Supreme  Conrt  of  Pennsylvania.    May  17, 
1911.) 

1.  Masteb  and  Sebvant  (f  228*)— Iitjubiks 

TO    SeBVAWT— CONTBIBUTOBT    NB6L1GKNCB— 

METHon  or  Wobk. 

An  employ^  injured  while  attempting  to 
adjust  a  belt  while  the  shaft  on  which  it  work- 
ed was  running  at  full  speed,  with  knowledge 
that  this  was  a  very  dangerous  act,  and  that 
there  was  another  and  safer  way  of  doing_  the 
work,  cannot  recover  for  injuries  sustained, 
though  the  employer  bad  failed  to  provide  a 
belt  shifter,  as  required  by  Act  May  2,  1906 
(P.  L.  352)  I  11. 

lEi.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  670,  671;  Dec.  Dig.  I 
228.*] 

2.  Masteb  aktd   Sebvani   (S  204*)— Iitjxtbiis 
TO  Servant— Assumption  op  Rise. 

Though  to  do  an  obviously  dangerous 
thing  which  one  is  required  to  do  to  perform 
the  duties  of  bus  employment  is  an  assumption 
of  risk,  it  is  not  necessarily  contributory  neg- 
ligence, and,  if  the  statutory  law  requires 
guards  against  such  a  risk  and  the  employer 
has  failed  to  comply  with  the  requirements,  the 
defense  of  assumption  of  risk  is  not  available 
to  him,  and,  in  the  absence  of  contributory  neg- 
ligence, the  plaintiff  can  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   ||  B44-546;    Dec.  Dig.  i 

3.  Masteb  anu   Sebvant  (§  228*)— Injubies 
TO    Sebvant— CoNTHiBUTORT    Negligence. 

For  an  employ^  to  do  an  act  necessary  to 
the  performance  of  his  duties  in  a  way  which 
is  obviously  dangerous  when  he  could  perform 
the  act  in  another  way  known  to  him,  which  is 
reasonably  safe.  Is  contributory  negligence, 
which  will  bar  a  recovery,  though  the  employer 
may  have  been  negligent  in  not  complying 
with  the  statutes. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  670,  671;  Dec.  Dig.  $ 
228.*] 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming County. 
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Action  by  Oonrad  F.  Solt  against  tbe  Wll- 
llamsport  Badlator  Company.  From  a  Judg- 
ment for  plaintiff  for  $1,800,  defendant  ap- 
peals. Beyersed,  and  Judgment  entered  for 
defendant. 

Trespass  to  recovw  damagw  for  person- 
al Injuries.  Tbe  facts  are  stated  In  tbe 
opinion  of  tbe  Supreme  Court  Error  as- 
signed among  others  was  refusal  of  binding 
Instructions  for  defendant 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  and  MOSCHZISKER,  JJ. 

James  B.  Krause,  for  appellant  John  J. 
Reardon,  for  appellee. 

MOSCHZISKEB,  J.  On  May  23,  1909,  the 
plalntUC,  a  man  then  49  years  of  age,  wblle 
working  at  tbe  manufacturing  establishment 
of  tbe  defendant  company,  suffered  a  frac- 
ture of  tbe  left  arm,  which  necessitated  its 
amputation.  He  had  been  employed  by  tbe 
defendant  for  about  two  years  before  the 
accident,  and  had  been  working  for  nearly 
two  months  at  the  particular  kind  of  em- 
ployment in  which  he  suffered  his  injury. 
In  tbe  manufacture  of  radiators  the  de- 
fendant used  what  are  termed  "rattlers," 
horizontal  iron  drums  In  which  are  placed 
the  rough  castings  for  the  purpose  of  dean^ 
ing  and  smoothing.  It  was  part  of  the 
plaintiff's  duty  to  keep  these  rattlers  run- 
ning. They  were  revolved  by  means  of  belts 
extending  to  and  connected  with  pulleys  on 
a  line  shaft  attached  to  tbe  celling  some 
10  or  12  feet  overhead.  When  the  plaintiff 
came  to  work  on  the  morning  of  tbe  acci- 
dent, he  found  that  one  of  these  belts  was 
off  the  line-shaft  pulley.  The  defendant  had 
no  belt  shifters  or  other  mechanical  con- 
trivances for  the  purpose  of  throwing  the 
belts  on  or  off,  and  It  was  tbe  habit  of 
the  men  employed  about  tbe  establishment 
to  replace  them  by  climbing  a  ladder  to  the 
line  shaft  and  adjusting  tbe  belts  by  the 
aid  of  a  piece  of  wood  or  stick,  which  was 
kept  for  that  purpose;  and  this  the  plain- 
tiff attempted  to  do.  He  testified:  "I  crawl- 
ed up  on  there  [tbe  ladder]  to  put  that  belt 
on.  I  was  holding  the  belt  In  tbe  one 
hand  and  the  stidi  in  the  other,  and  I 
shoved  It  In  as  carefully  as  I  could,  but 
the  stick  catched,  and  my  arm  watt  right 
under,  but,  after  that,  I  do  not  know  what 
happened."  He  said  that  It  was  all  over  so 
quickly  that  he  could  not  tell  exactly  how 
the  accident  occurred,  but  that  he  thought 
his  arm  must  have  got  caught  between  the 
belt  and  the  pulley.  He  further  stated  that 
the  shaft  was  running  "full  blast";  and 
the  uncontroverted  testimony  of  the  defend- 
ant shows  this  to  have  been  between  270 
and  280  revolutions  per  minuta  The  plain- 
tiff said  that  he  had  attempted  to  put  the 
beit  on  "Just  as  I  had  seen  others  put  them 
on."  He  also  said:  "I  think  that  [alowlng 
down]  would  be  the  right  way  to  put  on 
btits,  as  near  as  I  can  teU  you."  and  "to 


stop  the  engine — would  be  tbe  safest  way, 
I  think."  In  answer  to  the  question,  "Then 
you  think.  If  the  line  shaft  was  slowed  down, 
you  would  put  on  the  belt  without  any 
danger?"  he  said,  "It  stands  to  reason  that 
a  fellow  could  put  It  on  easier  than  running 
full  speed."  And  he  admitted  that  he  had 
known  the  line  shaft  to  have  been  "slowed 
down — once  In  a  while,  but  not  very  often" — 
for  the  purpose  of  putting  on  belts.  Certain 
testimony  of  tbe  defense  relied  upon  by  the 
plaintiff'  shows  an  admission  on  the  part 
of  several  of  the  witnesses  that  they  did  not 
always  have  the  engine  closed  down  when 
readjusting  the  small  belts,  and  that  they 
used  their  own  "Judgment"  In  the  matter, 
and  were  "willing  to  take  a  chance  occa- 
sionally" ;  but  these  same  witnesses  all  said 
that  It  was  a  dangerous  thing  to  do,  one 
of  them  stating  that  to  put  on  a  belt  when 
the  machinery  was  in  full  operation  wajS  at 
"the  risk  of  your  life." 

While  the  trial  .Judge  affirmed  a  request 
for  charge  to  the  effect  that  "the  plaintiff 
used  tbe  most  dangerous  method  for  adjust- 
ing a  belt  to  a  fast  revolving  line-shaft  pul- 
ley," yet  be  refused  to  give  binding  instruc- 
tions for  tbe  defendant,  and,,  after  the  ver- 
dict was  rendered  for  the  plaintiff,  the.  court 
below  refused  to  enter  Judgment  non  ob- 
stante veredicto.  There  are  several  assign- 
ments of  error,  but  It.  Is  only  Jiecessary  for 
the  purpose  of  determining  this  case  to 
pass  upon  the  seventh  and  eighth  which  go 
to  the  points  Just  Indicated. 

i;i]  The  act  of  May  2,  1905  (P.  1*  3!^  |  11, 
provides:  "The  owner  or  person  In  charge 
of  an  establishment  where  machinery  is  used 
shall  provide  belt-shifters  or  other  mechani- 
cal contrivances  for  tbe  purpose  of  thro.wing 
on  or  off  belts  or  pulleys."  Tbe  noncom- 
pliance of  the  defendant  wltt^  the  provisions 
of  this  act  constituted  negligence,  and,  if 
the  plaintiff  was  not  plainly  guilty  of  con- 
tributory negligence,  tbe  case  was  for  the 
Jury ;  but,  if  his  own  negligence  did  con- 
tribute to  the  accident,  then  binding  instruc- 
tions should  have  been  given  In  favor  of  tbe 
plaintiff.  Jones  v.  American  Caramel  Co., 
225  Pa.  644,  74  AU.  613. 

[2]  To  do  an  obviously  dangerous  thing 
which  one  is  required  to  do  in  order  to 
perform  the  duties  of  one's  employment  Is  an 
assumption  of  a  risk,  but  not  necessarlKr 
contributory  negligence.  If  tbe  statutory 
law  requires  guards  against  such  a  risk,  and 
the  employer  has  failed  to  comply  with  such 
a  requirement  the  defense  of  assumption  of 
risk  la  not  available  to  him,  and,  in  tbe 
absence  of  contributory  negligence,  the  plain- 
tiff can  recover. 

[I]  But  to  do  an  act  necessary  to  tbe 
performance  of  the  duties  of  one's  employ- 
ment In  a  way  which  is  obviously  dangerous 
when  one  can  perform  the.  act  in  another 
way  known  to  him,  .which  is  reasonably  safe 
is  contributory  negligence  which  will  bar  a 
recovery,   even   though   tbe  employe   maj 


Digitized  by 


Google 


Pui 


ICEEDEia.  V.  T.TimaH  YALXiBT  OQAI<  00. 


!ll21 


bare  been  Betfllgmt  la  not  complying  with 
tbe  reqairements  of  tbe  statute. 

Tpa  testimony  In  tbla  case  Justlfles  but 
one  coDCluBlon,  and  that  Is  that  the  plaintiff 
undertook  to-do  an  obviously  dangerous  act 
when  he  attempted  to  adjust  the  btit  while 
the  shaft  was  running  at  full  speed.  "Where 
two  ways  of  discharging  the  service  are  ap- 
parent to  an  employ^,  one  dangerous  and 
the  other  safe  or  reasonably  so,  the  em- 
ploy6  must  select  the  latter,  whether  or  not 
It  Is  the  less  convenient  to  him ;  and  If  he 
^looses  the  fonnw,  apd  the  danger  Is  such 
that  a  reasonably  prudent  man  would  not 
incor  the  risk  under  the  same  circumstances, 
he  Is  guilty  of  such  negligence  as  will  bar 
a  recovery,  although  the  master  may  also 
have  been  negligent"  20  Am.  &  E^g.  Ency. 
of  Law  (Sd  Ed.)  146.  The  habitual  care- 
lessness of  bis  fellow  workmen  does  not 
Justify  the  plaintiff,  and  it  will  not  do  to 
say  that  he  lacked  proper  Instructions  or.  ap- 
preciation of  the  danger,  for  he  was  a  ma- 
ture man  who  had  been  working  around 
machinery  for  a  considerable  length  of  time 
before  the  accident,  and,  in  addition  to  this, 
he  acknowledges  in  his  testimony  that  there 
was  another  and  safer  way  of  doing  this 
work  than  the .  one  he  pursued.  This  un- 
fortunate man  has  suffered  a  great  loss,  but, 
since  his  own  carelessness  contributed  di- 
rectly to  the  happening  of  the  accident,  the 
law  does  not  permit  him  to  recover,  and 
the  case  should  not  have  been  snbmltted 
to  the  Jury. 

The  assignments  of  error  before  designat- 
ed are  both  sustained,  the  Judgment  of  the 
court  below  is  rever!>ed,  and  Is  here  entered 
for  the  defendant. 


(mPa:  cff) 

BBDDXOe  T.  LSIHIOH  VALI/EJT  COAL  OO. 

(Supreme  Court  of  Pennsylvania.     May  17, 
1911.) 

1  STATirRS    rt    239*)— OoKSTKXrCnOlT— DZBO- 

•AndN"or  Goiofoit  Law. 

When  the  Iicgialatare  takes  a  step  in  ad- 
vance of  the  common  law,  and  imposes  addition- 
al burdens  on  an  employer  to  meet  the  neces- 
sities of  modem  Indnstrial  growth,  the  new  da- 
•ties  should  te  so  clewrly  set  forth  aa  to  leave 
no  doubt  as  to  the  legislative  intention,  and  the 
burden  is  on  a  party  asserting  a  failnre  to  per- 
fonu  M  statutory  duty  to'  point  to  the  statute 
whiok  expMwdy  iinpoaas  it 
_[Ed.  lYote.— For  other  -cases,  see  fitatotes, 
•Cent  Dig.  I  320 ;  Dec.  Dig.  |  239*1 

2.  MASZBB  ABO  SEKVAMT  (f   121*)— IRJCBT  TO 

Slav  ANT  — Appliances  — SiATUTOBT    Pro- 
visions. 

;  In  Ac«<  Jnne  2,  1801  {P.  U  1S8)  art  S,  i 

to  be  nsed 


teeted  by  a  eovoring  or  railing,  there  is  nothing 
to  IvdkiMM  a»,i9tention  to  inclnde  a  trolley 
wire  in  the  designated  kinds  of  dangerous  ma- 
Aehinery. 

iSa.  Note.— ¥>>i<  other  cases,  see  Master  and 
-Servant  Dm  Di»  i  121.*| 


3.  Mabteb  and  Shbvakt  (t  118*)— Injttbt  xo 
Sbbvajjt— Appliances— Cabb  Requibed. 

Though  the  statute  requiring  the  giurding 
of  dangerous  machinery  in  mines  does  not  include 
trolleys,  the  owner  of  a  mine  in  installing. m 
electric  trolley  system  is  under  the  duty  of  provid- 
ing such  safety  appliances  as  are  in  general  use 
in  the  business  of  mining,  and  of  keeping  the 
system  inspected  and  properly  maintained. 

[Ekl.  Note.— For  orther  cases,  see  Master  and 
S<3irvant,  Cent  Dig.  Sf  177,  209;    Dec.  Dig.  f 

4.  Ma8TE»  and  ^EBVANT  (i   118*)— INJUBT  TO 

•Sebvant— Ways  and  Appliances. 

Where  a  pessaeeway  otherwise  sufficient 
alongside  tracks  for  coal  cars  in  a  mine  is  used 
for  drainage  of  the  mine,  and  is  covered  with 
several  inches  of  water,  so  that  the  workmen 
make  use  ot  a  less  desirable  find  more  ob- 
structed passageway  on  the  other  side  of  the 
tracks,  and  a  workman  in  carrying  a  keg  of 
powder  inadvertently  brings  It  in  contact 
with  an  unguarded  trolley  wire  which  the  min- 
ing company  has  permitted  to  sag,  causing  an 
explosion  by  which  another  workman  is  injured, 
the  latter  may  recover  from  the  mining  com- 
pany for  bis  injuries  if  the  workioan  carrying 
the  keg  was  not  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  118.*] 

5.  Mastkb  and  Sebvant  (j  266*)- Injubt  to 
Sebvant— Actions— Bdbden  of  Pboof. 

if  a  trolley  wire  in  a  mine  were  properly 
installed  and  remained  i^  its  original  position, 
no  negligence  could  be  imputed  to  the  mining 
company  because  an  employ^  inadvertently 
placed  a  keg  of  powder  in  contact  with  it;  the 
mere  hapiiening  of  the  accident  not  being  proof 
of  negligence. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |  881 ;  Deo.  IMg.  |  265.*] 

e.  Masteb  and  Sebvant  (§  118*)— Injtjbt  to 
Sebvant— Wats— Statdtoby  Pbovisiow. 
Rule  43  of  the  mining  act  of  1891  (P.  L. 
200),  requiring  every  passageway  used  by  per- 
sons in  mines  and  also  used  for  the  transporta- 
tion of  coal  or  other  material  shall  be  made  of 
snfiScient  width  to  permit  persfMis  to  pass  mov)- 
ing  cars  with  safety,  or  shall  have  holes  not 
more  than  150  feet  apart  made  on  one  side  of 
the  passageway,  contemplated  the  use  of  pas- 
sageways for  men  and  coal  cars  at  the  aanw 
time. 

[Ed.  Note.-^or  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  118.*] 

7.  MASim  AND  Sbbtart  (I  177*)— Innmr  ib 
'SieBVANT— Neouoenck  or.  Fxixow  Sebv- 
ant. 

Under  the  law  as  it  stood  September  16, 
1906,  there  can  be  no  recovery  for  injuries  to 
an  employe  resulting  txom  the  negligent  sot  or 
acts  ot  a  fellow  servant . 

[Ed.  Note.— For  other  cases,  see  Master  a«d 

^ej^l.*!  Ce'»t-  ^8-  S8  SQTTsS,  363 ;  Dec.  Dig. 
i  177.*] 

8.  Masteb  and  Sebvant  (g  287*)— Injubt  to 
Servant— Actions— Ottestton  pob  Jubt. 

Where  the  evidence  is  not  entirely  clear 
that  the  danger  from  a  sagging  trolley  wire  in 
a  mine  was  so  open  and  obWons  as  to  warrant 
the  court  in  saymg  as  a  matter  of  law  that  a 
fellow  workman  of  plahttifF  sbonid  have  seeh 
and  avoided  It.  it  is  a  question  for  the  imj 
whether  the  fellow  workman  was  guilty  of  con- 
tributory negligence  in  bringing  a  keg  of  pow- 
der in  contact  with  the  ungiiaified  trolley  wfr«. 

[Bd.  Note.— For  otter  cases,'  see  Master  and 
Servant  Dec.  Dig.  |  287.*} 
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•.  itAnsM  Aire  BnvART  (|  189*)— iNJtmT  to 
Sbstaht— naxow  eaiyAi(T»— Hirx  Fosk- 

MAIT. 

The  owner  of  a  mla«  ia  not  lUbla  for  the 
negliniit  acts  of  M  mine  foreman  committed  in 
the  diBcharge  of  the  dutlea  imposed  by  law  in 
and  abont  the  work  over  which  he  exerdaea 
•Qperrision. 

[ESd.  Note.— For  other  case*,  see  Master  and 
Servant,  Gent  Dif.  ({  427-435;  Dec.  Dig.  i 
189.*] 

10.  Masteb  AND  ScBVANT  (i  287*)— Iimntm 

TO    SEBVAITT^irELLOW    SeBTANT. 

Thongh  the  electric  trolley  ayatem  of  a 
mine  ahould  be  nnder  the  Buiwrrision  of  the 
mine  foreman,  where  there  ia  evidence  that  it 
had  been  placed  under  the  dtarge  of  an  elec- 
trical engineer  working  nnder  the  direction  of 
the  mine  anperintendent,  it  ia  for  the  Jury  to 
aay  whether  the  trolley  wire,  the  sagging  of 
which  caosed  the  injury  in  queation,  waa  in 
charge  of  the  foreman  or  of  the  electrical  en- 
gineer acting  under  the  authority  of  the  auper- 
uitendent,  and  not  aabject  to  the  ordera  of  the 
foreman. 

(Ed.  Note. — ^Tor  other  caaea,  ace  Maater  and 
Servant,  Dec.  "Dig.  i  287.*1 

Appeal  from  €!oiirt  of  Common  Pleas, 
Schuylkill  County. 

Action  of  trespass  by  Martin  Boeder 
against  the  Lehigh  Valley  Coal  Company 
for  personal  injuries.  From  a  Judgment  for 
irialntUC,  defendant  appeals.  Beversed,  and 
venire  facias  de  novo  awarded. 

The  trial  Judge  charged  in  part  as  fol- 
lows: 

"The  plaintiff  also  claims  that  the  defend- 
ants were  negligent  and  failed  to  carry  out 
the  law  In  having  a  live  electric  wire  with- 
in readi  or  touch  of  passers-by  improtected, 
under  the  act,  as  has  been  read  to  you,  re- 
quiring them  to  have  guards  at  all  danger- 
ous places.  It  is  true  the  act  of  assembly 
does  not  specifically  mention  electric  wires, 
but  we  call  your  attention  to  the  fact  that, 
when  this  act  of  assembly  was  passed,  elec- 
tric appliances  were  hardly  in  use  in  mines, 
and,  not  being  in  use  as  means  of  transpor- 
tation, we  should  say,  in  gathering  the  in- 
tent of  the  legislators,  that  their  not  being 
•pedflcally  named  may  be  accounted  for  by 
that  fact  Tlie  plaintiff's  position  Is  that 
thej  are  dangerous  in  themselves  and  liable 
to  come  In  contact  with  persons  passing  to 
and  fro^  and  that  it  is  such  a  failure  to 
comply  with  the  spirit,  If  not  the  letter  of 
the  law,  that  the  defendants  should  be  held 
responsible  for  any  accident  that  may  occur 
by  reason  of  their  having  that  wire  as  stat- 
ed uncovered,  or  unprotected." 

"Of  course,  we  do  not  mean,  when  we 
■ay  *uncovered.'  that  it  should  be  insulated 
by  covering  all  over  the  wire,  because  then 
the  trolley  could  not  act  l^re  must  be 
contact  between  the  wire  and  the  trolley 
wheel,  but  some  guard,  such  as  a  trough, 
an  inverted  trough  made  of  wood,  or  other 
■nbetance,  that  would  make  it  difficult  for 
any  person  to  come  In  contact  with  the 
wire,  especially  with  a  keg  of  powder, '  or 


almost  with  anyfliing  dMi  W»  «7  to  yea 
that  if  you  believe  that  the  defendaat  ▼!»• 
lated  the  law  by  not  having  that  wire  pro- 
tected, nnder  the  evidence  and  the  law  as 
we  have  given  It  to  you,  then  the  defendant 
company  was  negligent  And,  If  It  failed 
to  have  a  proper — that  is,  a  safe  and  dry — 
passageway  for  its  workmen  to  go  to  and 
from  their  work,  and  by  reason  of  either 
one  or  both  of  these  conditions  existing  an 
accident  occurred,  that,  then,  this  defend- 
ant company  would  be  liable  for  any  dam- 
ages resulting  from  an  accident  occurring  as 
we  have  stated." 

"The  plaintiff  claims  that  the  defmdant 
violated  the  mine  law  In  two  several  re- 
spects especially:  First,  that  under  the  mine 
law  the  defendant  was  bound  to  furnish  a 
safe  and  dry  passageway  for  men  to  go  to 
and  from  work.  They  claim  that  in  this 
instance  there  was  no  passageway  at  all; 
that  the  railway,  if  there  had  been  no  cars 
there,  would  have  been  a  safe  and  dry 
passageway,  so  far  as  the  passageway 
itself  was  concerned,  but.  Inasmuch  as  it 
was  used  for  transporting  cars  loaded  and 
empty,  that  that  is  not  what  is  contem- 
plated in  the  act  of  assembly;  that  It  does 
not  mean  that  the  defendant  had  a  right  to 
combine  a  transportation  way  for  coal,  and 
so  forth,  with  a  passageway  for  men,  as  it 
would  be  impossible  for  men  and  the  coal 
cars  to  go  through  that  passageway  either 
way  at  the  same  time." 

"They  also  claim  that  the  gutter  whldi 
was  from  two  to  three  feet  wide  at  the 
lower  side  of  this  tunnel  was  not  such  a 
passageway  as  Is  contemplated  by  the  act  of 
assembly;  that  it  was  not  practicable  for 
men  to  go  to  or  from  their  work  in  that 
drain  or  gutter;  that  there  waa  mnnlng 
water  there,  draining  from  the  whole  col- 
liery, naming  the  number,  or  at  least  a 
number  of  gangways  that  were  drained,  w* 
think  there  were  flvb  We  aay  to  yon 
that  under  our  construction  of  the  law  the 
defendant  had  no  right  to  say  that  a  drain- 
age way  met  the  requirements  of  the  act 
which  says  that  they  shall  furnish  a  safe 
and  dry  passageway  to  go  to  or  from  the 
work." 

"We  say,  further,  that  if  this  Jury  nnds 
that  the  defendant  company  waa  se^lgent 
in  having  that  live  wire  there,  and  br  rea- 
son of  the  presence  of  that  wire  and  Ita 
coming  in  contact  with  a  keg  of  powder  th* 
explosion  of  that  keg  of  powder  was  caus- 
ed, and  though  that  keg  of  powder  was 
placed  there,  even  Intentionally,  or  Inad- 
vertently by  James  Smith,  and  that  th« 
plaintiff  had  nothing  to  do  with  th*  tondk- 
Ing  of  that,  or  had  in  no  way  control  of  1^ 
then  the  plaintiff  would  be  entitled  to  « 
verdict  And  we  say  that  whether  the  plain- 
tiff provided  a  safe  and  dry  paasageway  or 
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not,  provided  the  question  of-  the  passageway 
had  nothing  to  do  with  the  plaintiff.  The 
matter  of  the  passageway  did  have  to  do 
with  Smith,  because  Smith  did  not  use  the 
safe  and  dry  passageway.  The  explosion 
was  occasioned  by  his  using  a  passageway 
that  was  not  contemplated  to  be  used  by 
the  defendant  company.  But  If  this  acd- 
dent  occurred,  even  though  James  Smith 
did  not  use  a  proper  passageway,  by  reason 
of  an  explosion  for  which  James  Smith  joint- 
ly with  the  defendant  company  was  respon- 
sible, and  the  plaintiff,  though  he  may  have 
used  a  wrong  passageway  himself,  and  you 
believe  that  he  would  have  been  burned 
whether  he  would  have  been  to  the  one  or 
the  other  side  of  this  trip,  the  plaintiff 
would  be  entitled  to  recover,  as  his  presence 
and  his  action  had  nothing  to  do  with  the 
accident,  nor  anything  to  do  with  the  result 
of  the  accident,  If  you  believe  the  testimony 
as  it  stands  here  uncontradicted  on  that 
point" 

Verdict  and  judgment  for  plaintiff  for 
$6,500.    Defendant  appealed. 

Argued  before  FELL,  G.  J.,  and  MES- 
TREZAT,  POTTBK,  ELKIN,  and  MOSCH- 
ZISKEB,  JJ. 

Daniel  W.  Kaercher,  Samnel  H.  Kaercber, 
and  Frank  W.  Wheaton,  fop  appellant  A. 
D.  Knlttle,  for  appellee. 

BLKIN,  J.  The  negligence  relied  on  to 
snstaln  a  recovery  In  the  present  case  is  of 
a  threef<rid  character:  First,  failure  to  pro- 
vide a  safe  and  sufficient  passageway  for  the 
men  in  going  to  and  from  their  work;  sec- 
ond, failure  to  properly  guard  the  trolley 
wire  wbi&k  It  Is  alleged  was  a  statutory  dnty 
from  which  nothing  but  performance  would 
relieve  appellant;  and,  third,  that  the  trolley 
wire  was  inBafflclentlT  inspected  and  negli- 
gmtly  maintained,  and  was  not  under  super- 
vision of  the  mine  foreman,  tmt  was  in  charge 
of  an  dectrldan  employed  by  the  superin- 
tendent 1!b»  learned  trial  judge  instrocted 
.  the  jury  that  It  was  the  duty  of  appellant  to 
guard  tiie  trailer  wire  by  an  Inverted  trongb, 
or  in  some  other  safe  way,  In  order  to  pro- 
tect the  men  from.  Inadvertmtty  oomlag  In 
contact  with  it  as  they  passed  through  the 
tonnel^  This  Inatmction  was  based  on  the 
theory  that  a  etatntory  dnty  to  guard  the 
trolley  wire  was  Imposed  upon  appellant  by 
artMle  B,  §  5,  Act  June  2,  18U.  (P.  L  188). 
This  section  provides  that:  "Ail  machinery 
nsed  in  or  atwot  the  mines  and  cileries,  and 
especially  in  breakers,  suck  as  engines,  rol- 
lers, wheelB,  screois,;'  shafting  and  belting, 
shall  be  protected  hj  covering. or  railing  so 
as  to  prevent  persons  from  Inadvertently 
walklBff  against  or  falling  npon  tbe  same." 
Trol^  wires  are  not  Indaded  in  the  enumer- 
ation of  the  klndS'.of  dangM'ous  machinery 
and  appliances  to  be  protected  by  a  covering 
or  railing.  The  learned  trial  Jndge  snggest- 
«d  as  a  reason  for  not  Including  trolley  wires 


In  the  enumeration  of  the  dangerous  kinds 
of  machinery  named  in  the  act  that  the  use 
of  electricity  had  not  been  Introduced  in  the 
operation  of  mines  at  the  time  of  Its  pas- 
sage. It  is  doubtful  whether  this  statement 
Is  in  accordance  with  the  facts  relating  to 
the  use  of  electricity  in  mining  operations. 
It  may  not  have  been  In  general  use,  but  it 
was  In  use  for  some  purposes  In  many  mines, 
and  in  some  mines  an  electric  haulage  sys- 
tem had  been  Installed  prior  to  tfie  passage 
of  the  act  However,  the  itolnt  at  Issue  does 
not  depend  upon  the  history  of  the  Introdn©. 
tlon  and  use  of  electricity  in  mining  opera- 
tions. 

[1]  When  failure  to  perform  a  statutory 
duty  is  set  up  as  the  basis  of  a  claim  for 
damages,  the  burden  is  on  the  party  so 
claiming  to  point  to  the  statute  which  ex- 
pressly Imposes  the  duty.  When  statutory 
duties  are  Imposed,  we  must  look  to  the 
statute  to  ascertain  what  the  duties  ara 
Such  duties  are  presumed  to  be  different  in 
kind  and  degree  from  those  Imposed  by  the 
common  law,  else  there  would  be  no  neces- 
sity for  the  legislation.  Statutory  duties  do 
not  arise  by  Implication,  but  must  be  Impos- 
ed by  express  legislative  authority.  When 
the  Legislature  takes  a  step  in  advance  of 
the  common  law  and  Imposes  additional  tmr- 
dens  npon  an  employer  in  order  to  meet  the 
necessities  of  modem  industrial  growth,  the 
new  duties  thus  Imposed  should  be  so  clear- 
ly set  forth  as  to  leave  no  doubt  as  to  the 
legislative  intention.  There  should  be  no 
such  thing  as  a  doubtful  statutory  duty. 

[2]  The  section  of  the  act  of  1891  relied  on 
In  the  present  case  requires  all  dangerous 
machinery  used  in  or  about  mines,  such  as 
engines,  rollers,  wheels,  screois,  shafting, 
and  belting  to  be  protected  by  a  covering  or 
railing.  There  Is  nothing  In  the  language 
used  to  Indicate  an  Intention  to  Inclnde  a 
trolley  wire  In  the  designated  kinds  of  dan- 
gerous machinery.  This  may  have  been  an 
oversight  or  It.  may  be  that  dangers  of  this 
character  were  not  anticipated,  but  in  ^ 
ther  event  the  result  is  the  same,  because  the 
act  Is  entirely  silent  on  the  subject  of  guard- 
ing trolley  wires.  Again,  It  must  not  be 
overlook^  that  a  trolley  wire  cannot  be  in- 
sulated or  covered  without  interfertng  with 
the  function  it  performs  to  transmitting  the 
electric  current  Under  these  clrcnmstanceB, 
it  is  not  for  the  courts  to  say  there  was  a 
statutory  dnty  in  this  respect  when  the  stat^ 
nte  did  not  so  provide.  We  therefore  hold 
that  these  was  no  statutory  dnty  requiring 
appellant  to  gnard  the  trolley  wlr& 

[3]  Notwithstanding  what  has  been  said 
about  there  being  no  statutory  dnty,  it  does 
not  fellow  that  no  dnty  rested  upon  appe- 
lant in  tbe  installation  and  maintenance  of 
an  electric  haulage  system.  Tlie  test  of  lia- 
bility in  the  present  case  Is  not  failure  to 
perform  a  statutory  dnty,  but  whether  ap- 
pellant failed  to  provide  an  electric  haulage 
.  system,  of  tbe  usnal  and  ordinary  chaiaeter 
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used  In  mining  operations.  Tlie  employer  Is 
not  bound  to  provide  tbe  safest  machinery 
or  the  newest  and  most  approved  appliances. 
He  has  performed  his  duty  In  this  respect 
when  be  provides  appliances  such  as  are  In 
general  use  In  the  business,  trade,  or  Indus- 
try in  whldi  he  Is  engaged.  Kehler  ▼. 
Schwenk,  144  Pa.  348,  22  AQ.  910,  13  L.  B. 
A.  374,  27  Am.  St  Eep.  633;  Keenan  v.  Wa- 
ters &  Son,  181  Pa.  247,  37  Ati.  342.  It  Is 
always  Important  to  keep  in  mind  in  this 
dass  of  cases  that  the  test  of  liability  is  not 
danger  but  negligence,  and  negligence  is  nev- 
er imputed  from  the  employment  of  methods 
or  machinery  in  general  use  In  the  business. 
Beese  v.  Hershey,  163  Pa.  253,  20  Atl.  907, 
43  Am.  St  Rep.  796. 

[4]  As  we  understand  the  facts  of  the  pres- 
oit  case,  it  la  not  contended  that  the  electric 
haulage  system  was  defective  in  construction, 
or  that  it  was  different  from  other  systems 
In  general  use  in  the  operation  of  mines,  but 
It  is  asserted  that  it  was  not  carefully  in- 
spected or  properly  maintained.  There  Is 
some  evidence  tending  to  show  that  the  trol- 
ley wire  bad  been  allowed  to  sag  between 
tbe  brackets,  or  perhaps  had  pulled  loose 
from  its  fastenings  at  the  brackets,  until  it 
hung  within  a  few  inches  of  tbe  top  of  the 
loaded  cars.  As  a  result  of  this  sagging,  It 
Is  contended  that  the  situation  became  dan- 
gerous to  tbe  men  in  lifting  their  kegs  of 
powder  as  tbey  attempted  to  cross  between 
tile  cars  from  the  west  to  the  east  side  of 
the  tunnel.  It  may  very  well  be  argued  that, 
if  the  trolley  wire  had  been  maintained  In 
its  proper  position,  the  acddtot  would  not 
bave  occurred  because  in  that  event  therp 
would  have  been  sufficient  space  between  the 
top  of  the  loaded  cars  and  the  suspended 
trolley  wire  in  which  the  kegs  of  powder 
oould  be  safely  carried  ovec  In  this  connec- 
tion it  is  important  to  keep  in  mind  tbe  exact 
situation  as  bearing  on  the  duties  of  the  emr 
iriioyer  on  one  side  and  the  rights  of  the 
employes  on  the  other.  Appellant  was  not 
bound  to  furnish  a  different  kind  of  trolley 
wire  or  to  place  it  in  a  different  position  in 
tbe  mine. 

[t]  If  it  appeared  as  a  fact  that  the  trol- 
ley wire  had  been  properly  installed  and  had 
remained  in  its  original  position,  no  negU- 
gence  conld  be  Imputed  to  the  mining  com- 
pany because  one  of  its  employte  inadvert- 
tntly  or  otherwise  placed  the  keg  of  powder 
in  contact  with  it  The  mere  happening  ot 
the  accident  did  not  prove  negligence.  There 
can  be  no  recovery  in  this  case  unless  the 
sagging  of  tbe  trolley  wire  was  the  proxi- 
mate «aose  of  the  Injuries  which  resulted 
from  the  explosion. 

There  is  another  branch  of  the  eastf  that 
must  be  considered  in  this  connection.  '  It 
is  alleged  that  the  mining  company  .did  not 
provide  such  a  passageway  for  tbe  men  to 
pass  through  the  tmmel  as  the  act. ot  1891 
nquireB.  Bule  48  of  this  act  provided;  as 
toUovM.'  fVttexj  pMsagewar  «Bed.by  per- 


sons in  any  mines  and  also  used  for  the 
transportation  of  coal  or  other  material; 
shall  be  made  of  sufficient  width  to  permit 
persons  to  pass  moving  cars  with  safety,  but 
if  found  impracticable  to  make  any  passage- 
way of  sufficient  width,  then  holes  of  am- 
pler (iUmensions,  and  not  more  than  one 
hundred  and  fifty  (150)  feet  apart  shall  be 
made  on  one  side  of  said  passageway.  The 
said  passageway  and  safety  holes  shall  be 
kept  free  from  obstructions  and  shall  be 
well  drained.  *  *  * "  The  passageway  on 
the  low  or  east  side  of  the  tunnel  answered 
tbe  requirements  of  tbe  act  as  to  space  and 
width,  but  it  is  contended  that  it  was  ren- 
dered unfit  for  use  by  tbe  miners  because  it 
was  used  as  a  drainage  channel  for  the  mine 
and  several  Inches  of  water  constantly  flow- 
ed through  it  If  it  were  not  for  the  watOT 
running  through  this  passageway,  we  would 
be  compelled  to  say  It  was  ample  to  meet 
tbe  requirements  of  tbe  statute,  and  that 
tbe  employes  were  bound  to  use  it  or  take 
their  chances  in  entering  the  mine  by  a  more 
dangerous  way.  We  cannot  believe,  how- 
ever, that  the  Legislature  Intended  tbe  min- 
ers to  wade  through  several  inches  of  water 
in  going  to  their  work  through  a  tunnel  in 
which  a  safe  passageway  must  be  provided. 
Under  these  circumstances,  appellee  and  bis 
fellow  workmen  "were  Justified  in  making  use 
of  tbe  less  desirable  and  more  obstructed 
passageway  on  tbe  west  side  of  tbe  tunneL 
Appellant  could  have  avoided  the  water  diffi- 
culty by  paving  over  the  drainage  channd, 
and  thus  have  provided  a  safe  passageway 
for  its  men  as  well  as  drainage  for  its  mine. 
It  did  not  do  so,  and  it  is  not  therefore  in 
position  to  set  up  as  a  defense  In  this  suit 
that  it  had  provided. a  safe  passageway  on 
tbe  east  side  of  the  tunnd,  and  that  the  men 
were  guilty  of  contributory  negligenoe  In 
choosing  a  more  dangeious  entrance  to  the 
mine.  The  passageway  on  the  west  side  was 
ample  exoept  as  ob^mctM  for  40  or  60  feet 
near  the  point  -where  tbe  acddant  occurred. 
As  before  stated,  -««- think  the:  men  trere 
Justified  under  tbe  circumstances  In  making 
use  of  this  passageway.  When  they  fonnd 
themselves  in  a.  position  where  ther  oonld  go 
Bo  farther  on  account  of  the  loaded  trip  of 
cars  narrowing  the  space  to  pass  throng^  It 
became  necesBary  for  tbem  to  return  to  a  place 
of  safety.  Whether  they  were  gaiUy  of  eon- 
trlbatory  negUgence  In  what  was  snbaeqaent- 
ly  done  in  an  attempt  <to  find  a  safe  place 
was  a  qnedUon  for  the  jnry. 

[SI  It  is  suggested  ita  the  argument  for  ap- 
p^ant  that  the  trial  Judge  In^Eect^diarged 
the  Jnty  that  the  atiaittg  ctunpuiy  did  not 
have  the  right  to  oom|)fce  a  trancvortation 
way  ter  coal  wdth  a  paasKgewa?  for  men  on 
HMonnt  of  tbe  dangers  that  migbt  r«aalt  hr 
using  the  passageway  fM  men  and  coal  can 
at  4h€i  same  time.  Sach-  an  Instraction  would 
be  clear  error. '  Kale  48  eoutemplates  tbe  use 
ot  one  passi«le^«y :  for  both  purposes.  It  ex- 
prasslj;  prof  ids*  Uutt'  tk»  passageway  *WiaU 
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be  made  of  sufficient  width  to  permit  persons 
to  pass  moving  cars  with'  safety."  If  sepa- 
rate passageways  were  required,  there  would 
be  no  necessity  for  all  the  safeguards  to  men 
required  by  this  statutory  rule.  The  require- 
ments of  the  ttiie  are  based  upon  the  use  of 
a  common  passageway  tor  the  transporta- 
tion of  coal  as  well  as  for  the  men. 

in  Again,  It  fs  argued  with  much  force 
that,  If  tbure  was  any  negligence  in  the  case 
at  bar.  It  was  the  negUgaM^e  of  the  mine 
foreman,  or  of  the  miner  who  caused  the 
explosion,  .in  attempting  to  carry  his  keg  of 
powder  over  a  car  of  coal,  and,  as  both  were 
fellow  servants  of  appellee,  there  can  be  no 
recovery  of  damages  tot  Hxi  Injuries  soiitaln- 
ed.  If  the  facts  upon  which  this  positiou 
is  based  be  conceded,  It  would  be  a  correct 
statemeAt  of  the  rule  of.)aw.  The  accident 
occurred  on  September  16,  1905,  and  the  rigbt 
to  recover  depends  upon  the  law  as  it  stood 
at  that  time.  There  can  be  no  recovery  if  the 
iajuriee  for  which  damages  are  claimed  re- 
sulted from  the  negligent  act  or  acts  of  a 
fellow  servant.  Mansfield  Coal  &  Coke  Co. 
V.  McEnry,  91  Pa.  185,  36  Am.  Rep.  662;  Red- 
stone Coke  Co.  V.  Roby,  115  Pa.  364,  8  AXX. 
693 ;  Hall  v.  Simpson,  208  Pa.  146,  52  Atl.  4. 
James  Smith,  the  miner  who  carried  the  keg 
of  powder  alleged  to  have  caused  the  explo- 
sion, was  a  fellow  servant  of  appellee,  and, 
If  his  negligence  cauf^ed  the  injuries,  the 
right  of  action  is  barred. 

[8]  Was  he  so  clearly  guilty  of  contribw- 
tory  negligence  as  to  require  the  court  to 
80  declare  as  a  matter  of  law,  or  was  this 
a  question  of  fact  for  th^  jury?  This  is  the 
real  question  on  this  brainch  of  the  case,  and 
whether  It  was  for  the  court  or  for  the  jury 
depends  upon  the  facts  proven  at  the  trial. 
An  employ^  Is  presumed  to  know  and  ap- 
preciate the  obvious,  and  his  duty  requires 
him  to  exercise  his  senses  so  as  to  avoid  open 
and  apparent  dangers.  Kuhns  v.  Frlck  Coke 
Co.,  216  Pa.  385,  65  Atl.  796;  Vant  v,  Roelofs, 
217  Pa.  686,  «6  Atl.  740;  Myers  v.  Bdison 
Electric  Illuminating  Co.,  2^  Pa.  387,  74  Atl. 
223.  There  is  no  difficulty  about  the  rule 
announced  la  these  and  other  cases  of  a'  sim- 
Uar  charactei*.  When  the  rule  Is  applicable. 
It  must  clearly  appear  from  the  evidence 
that  the  danger  was  so  open  and  obvious  as 
to  require  an  employe  In  the  proper  exer- 
cise of  his  senses  to  see  and  avoid  it..  When 
It  is  so  open  and  obvious,  it  is  the  duty  of 
the  courts  to  so  declare.  After  a  careful 
review  pf  the  testimony  In  the  present  case, 
we  are  in  some  doubt  as  to  the  proper  appli- 
cation of  the  rule.  In  other  T^ords,  it  Is  not 
entirely  clear  that  the  danger  from  the  sag- 
ging trolley  wire  was  so  open  and  obvious  as 
to  warrant  the  court  in  saying  as  a  matter 
Of  law  that  James  Smith  should  have  seen 
and  avoided  it  We  agree  that  he'  and  all 
other  employes  were  bound  to  know  of  the 
Installation  of  the  electric  haulage  system 
and  of  the  location,  of  the  trolley  wire  over 
the  west  side  of  the  track  and  above  the 


coal  cars.  But  this  very  knowledge  may 
have  misled  them  because  If  the  wire  had 
been  in  Its  pr(f)er  place  there  might  have 
been  sufficient  space  to  carry  the  keg  of  pow- 
der safely  over.  We  think  it  would  do  vio- 
lence to  the  rule  for  the  court  to  hold  that 
James  Smith  was  bound  to  know  that  the 
trolley  wire  broke  loose  from  Its  fastenings 
and  hong  several  inches  lower  than  it  usual- 
ly did.  The  situation  has  something  to  do 
with  the  question.  The  accident  occurred  In 
a  tunnel  in  a  coal  mine.  The  space  was  nar- 
row and  limited.  The  tracks  were  occupied 
by  a  trip  of  coal  cars  at  the  point  where  the 
explosion  occurred.  The  employes  were  ap- 
prehensive for  fear  the  trip  of  cars  might 
move  before  they  could  reach  a  place  of  saf e- 
t^.  Under  these  circumstances,  it  was  for 
the  jury  to  say  whether  due  care  had  been 
exercised  by  the  fellow  employes  under  the 
circumstances.  We  therefore  hold  that  as  to 
the  contributory  negligence  of  James  Smith 
and  his  fellow  miners  the  question  of  con- 
tributory negligence  was  for  the  jury. 

[9]  But  it  is  argued  it  was  the  duty  of 
the  mine  foreman  to  see  that  the  trolley 
wire  was  maintained  In  good  repair,  and, 
if  there  .was  any  negligence  In  this  respect, 
It  was  the  negligence  of  the  mine  foreman 
for  which  appellant  is  not  liable.  It  has 
been  held  in  a  long  line  oi^  cases  that  the 
mlneovvner  is  not  liable  for  the  negligent 
acts  of  a  mine  foreman  committed  in  the 
discharge  of  duties  imposed  upon  him  by 
law  and  in  and  about  those  workings  over 
which  he  exercises  supervision.  From  Le- 
high Valley  Coal  Co.  v.  Jones,  86  Pa.  432, 
and  Durkin  v.  Kingston  Coal  Co.,  171  Pa. 
193,  33  Atl.  237,  29  L.  R.  A.  80S,  50  Am.  St 
Rep.  801,  to  Golden  v.  Mt  Jessup  Coal  Co., 
225  Pa.  164,  73  Atl.  1103.  this  rule  has  re- 
inalned  unbroken.  It  may  therefore  be  said 
to  be  settled  law. 

[10]  It  is  contended  for  appellee  that  the 
appellant  company  cannot  claim  the  protec- 
tion of  this  rule  in  the  present  case  because 
the  electric  haulage  system  was  not  under 
the  supervision  of  the  mine  foreman,  and 
that  it  was  Installed,  maintained,  and  kept 
in  repair  by  the  company  itself  which  em- 
ployed through  its  superintendent  an  elec- 
trical engineer  for  this  purpose.  We  See  no 
reason  why  the  electric  haulage  system  like 
all  other  underground  workings  should  not 
be  under  the  supervision  of  the  mine  fore- 
man. Rule  1  of  article  12  of  the  act  of 
1881  provides  that  the  mineowner  "shall 
place  underground  workings  thereof,  and  all 
that  is  related  to  the  same,  under  the  charge 
and  daily  supervision  of  a  competent  per- 
son, who  shall  be  called  'mine  foreman.'" 
Rule  2  provides  for  the  employment  of  a 
sufficient  number  of  competent  assistants 
wheA  the  mine  foreman  cannot  personally  at- 
tend to  all  of  his  duties.  These  assistants 
when  so  employed  are  under  the  control  and 
subject  to  the  orders  of  the  mine  foreman. 
Rule  13  makes  it  the  duty  of  the  mine  fore- 
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man,  or  hla  aalslstants  when  so  employed, 
to  examine  at  least  once  every  day  all 
alopee,  shafts,  main  roads,  traveling  ways, 
signal  apparatus,  pulleys,  and  timbering,  and 
see  that  they  are  In  safe  and  efficient  work- 
ing condition.  Olearly,  therefore,  the  fram- 
ers  of  the  statute  had  in  contemplation 
that  all  of  the  underground  workings  should 
be  in  charge  of  the  mine  foreman,,  and  the 
wisdom  of  se  providing  Is  not  open  to  doubt. 
In  dangerous  work  of  this  character  It  is  a 
wise  precaution  to  have  a  competent  mine 
foreman  duly  certified  by  the  commonwealth 
with  certain  statutory  duties  to  perform  as 
a  protection  to  the  health  and  safety  of  the 
men  thus  employed  as  well  as  to  the  prop- 
erty of  the  mineowner.  But  the  owner  can 
daim  the  protection  of  the  law  obly  so  far 
as  be  complies  with  its  provisions.  If  the 
mineowner  elect  to  take  certain  parts  of  the 
machinery  and  appliances  out  of  the  charge 
of  the  mine  foreman  and  exercise  direct 
supervision  through  the  superintendent  over 
the  same,  the  law  will  not  give  him  the  pro- 
tection he  would  otherwise  be  entitled  to  If 
all  of  the  underground  workings  had  been 
committed  to  the  care  and  supervision  of  a 
properly  certified  mine  foreman.  In  other 
words,  the  mineowner  is  only  relieved  from 
responsibility  for  the  acts  of  the  mine  fore- 
man in  connection  with  the  underground 
workings  committed  to  his  care.  It  all  of 
the  underground  workings  are  committed 
to  the  care  of  the  mine  foreman  as  the  law 
clearly  contemplates  they  should  be.  It  then 
becomes  the  duty  of  the  mine  foreman  to 
see  that  all  of  the  safeguards  required  to 
protect  the  men  are  provided,  and  negligence 
in  the  performance  of  these  statutory  duties 
by  the  mine  foreman  cannot  be  imputed  to 
the  owner.  We  think  It  would  be  safer  and 
wiser  for  all  parties  concerned  If  all  the 
underground  workings  should  be  committed 
to  the  care  and  supervision  of  the  mine 
foreman,  and  then  there  would  be  no  divi- 
sion of  authority.  When,  however,  this  is 
not  done,  and  accidents  occur,  courts  must 
accept  the  facts  as  presented  and  apply  the 
law  accordingly.  The  exception  to  the  gen- 
eral rule  Is  pointed  out  In  Wolcutt  v.  Erie 
Ck)al  &  Coke  Company,  226  Pa.  204,  75  AtL 
187.  There  is  testimony  in  the  case  9t  bar 
tending  to  show  that  the  electric  haulage 
system,  including  the  trolley  wire  alleged  to 
have  caused  the  explosion,  was  not  com- 
mitted to  the  care  of  the  mine  foreman,  bat 
was  In  charge  of  an  electrical  engineer  act- 
ing under  the  direction  of  the  mine  super- 
intendent If  this  be  the  fact,  appellant 
is  not  In  position  to  claim  protection  on 
the  ground  that  it  was  the  duty  of  the  mine 
foreman  to  see  that  the  trolley  wire  was 
properly  maintained.  At  least  under  these 
circumstances,  it  was  for  the  Jury  to  say 
whether  the  trolley  wire  was  in  charge  of 


the  mine  foreman,  or  of  the  electrical  ea- 
gineer  acting  under  the  authority  of  the  su- 
perintendent, and  not  subject  to  the  orders 
of  the  mine  foreman.  We  find  It  Impossible 
to  discuss  every  question  raised,  but  have 
indicated  our  general  views  as  to  the  issues 
involved  as  a  guide  to  all  concerned  when 
the  case  is  again  tried. 

The  first,  second,  third,  fourth,  and  fifth 
assignments  of  error  are  sustained. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 

(m  Pa.  577) 

PAUZA   V.    LBHIOH    VALLOT    COAIi   CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

1.  Damages    (i  216*)— Assesskbrt— Instbxtc- 

TIONS— MOBTALITT  TABUES. 

When  mortality  tables  are  introduced  in 
evidence,  the  trial  judge  should  instruct  that 
they  are  not  to  be  accepted  as  establishing  the 
expectancy  of  the  life  of  the  injured  party,  but 
only  as  an  aid  in  arriving  at  what  that  ex- 
pectancy might  be  in  view  of  all  the  conditions 
surrouading  the  particular  life  in  question,  and 
it  is  not  sufficient  to  instruct  that  the  tables 
are  some  aid,  but  not  conclusive,  in  determin- 
ing the  life  expectancy ;  such  conditions  as  the 
party's  prior  state  of  health,  character,  and 
habits,  hazards  of  employment,  personal  char- 
acter, and  circumstances  surrounding  his  life 
being  proper  subjects  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |{  548-555;    Dec.  Dig.  i  216.*1 

2.  Trial  (i  89*)— Rxceptioii  or  Evidencb— 
Striking  Oct  Evidence— Hearsay. 

Where  a  witness  testified  in  chief  that  a 
certain  person  carried  the  keg  of  powder  wliich 
came  in  contact  with  a  trolley  wire  and  ex- 
ploded, and  on  cross-examination  admitted  that 
he  did  not  know  the  person  who  carried  the 
keg.  bnt  afterwards  learned  who  it  was  from 
other  parties,  the  testimony  given  on  direct  ex- 
amination should  be  stricken  out  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  H  22&-234;    Dec.   Dig.  {  89.*] 

3.  Master  and  Servant  (J  286*)— Injttbies 
TO  Servant— Action.— iNSTBTjcnoN. 

In  an  action  for  injuries  to  an  employe  in 
a  mine,  where  the  employer's  alleged  negligence 
consisted  of  leaving  a  trolley  line  unguarded, 
but  the  evidence  showed  that  the  electric  sys- 
tem was  of  the  usual  and  ordlnar;^  character 
in  general  use  in  mines,  and  that  it  had  been 
properly  installed,  it  was  error  to  charge  that 
It  is  the  province  of  the  jury  to  use  their  judg- 
ment as  reasonable  men  as  to  what  is  a  proper 
installation  and  construction  of  a  dangerous  ap- 
pliance under  all  the  circmaatances  and  condi- 
tions testified  to. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  t  286.»] 

4.  Master  and  Servant  ({J  101,  102*)— In- 
juries TO  Servant— Machtnebt  and  Ap- 
pliances—Ddtt  OF  Master. 

Though  an  employer  is  bound  to  fnmish 
machinery  and  appliances  reasonably  safe,  he  is 
not  bound  to  provide  the  safest  or  the  newest 
and  most  approved  appliances,  bnt  has  per^ 
formed  his  duty  if  he  furnishes  tliose  of  the  or- 
dinary^ character  in  general  use  in  the  business 
in  which  he  is  engaged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  180-184 ;  Dec.  Dig.  {$ 
101,  lOi*] 
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5.  Mabtieb  AMD  Skbvant  (S  281*)— Injttbiks 
TO  Sebvant— Action— Qdbstioh  for  Jubt. 

In  an  action  for  injury  to  an  employ^  in 
a  mine  caused  by  leaving  a  trolley  on^arded 
at  a  dangsroua  place,  vbere  there  la  contradic- 
tory evidence  as  to  wiietlier  ttie  mine  foreman  or 
the  superintendent  had  charge  of  the  electric 
system,  the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  284.*] 

6.  DaUAQXS    (I    216*)— ABfiESSlCEHX— InSTBUO- 
TI0N8. 

Where  futnte  payments  are  to  be  capital- 
ized in  a  verdict,  the  plaintiff  is  only  entitled 
to  their  present  worth,  and  the  jury  should 
have  such  guidance  from  the  court  as  will  give 
them  aa  intelligent  understanding  of  what  this 
means. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CenL  Dig.  {|  548-555 ;   Dec.  Dig.  J  216.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  Oonnty. 

Action  by  Paul  Paoza  against  the  Ijehigh 
Valley  Coal  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
a  venire  facias  de  novo  awarded. 

Treapass  to  recover  damages  for  personal 
injuries.  See  Seeder  v.  Lehigh  Valley  Coal 
Co.,  80  AtL  1121. 

The  opinion  of  the  Snpreme  Oourt  states 
the  case. 

Verdict  and  judgment  tor  plaintiff  for  $7,- 
250.  Defendant  appealed. 

Argued  before  FELL^  C.  J.,  and  MESTRB- 
ZAT,  POTTER,  HLKIN,  and  MOSCHZIS- 
KER,  JJ. 

Daniel  W.  Kaercher,  Samuel  H.  Kaercher, 
and  Frank  W.  Wbeaton,  for  appellant  A. 
D.  Knlttle,  for  appellee. 

EliKIN,  J.  [1]  We  have  concluded  that 
there  must  be  a  reversal  In  this  case  on  oth- 
er grounds,  and  do  not  think  it  necessary  to 
decide  whether  the  court  erred  In  admitting 
the  mortality  tables  after  the  case  was  clos- 
ed and  arguments  to  the  jury  made.  When 
the  case  Is  again  tried,  the  mortality  tables 
may  be  offered  In  evidence  in  a  regular  way 
and  at  a  proper  time.  When  such  tables  are 
Introduced,  It  Is  the  duty  of  the  trial  judge 
to  carefully  guard  the  effect  to  be  given  them 
by  the  jury.  Unless  this  is  done  In  a  very 
pointed  and  direct  way  by  the  court,  the 
jury  may  be  misled  as  to  the  value  and 
weight  to  be  attached  to  this  character  of 
evldfflice.  The  Important  fact  for  the  jury  to 
determine  is  the  life  expectancy  of  the  in- 
jured party.  This  depends  more  upon  his 
prior  state  of  health,  character,  and  habits, 
perils  of  employment,  personal  characteris- 
tics, and  Other  circumstances  surrounding  his 
own  life  than  it  does  upon  the  average  ex- 
pectancy of  other  lives  based  upon  mortality 
tables.  The  trial  judge  should  instruct  the 
jury  that  these  tables  are  not  to  be  accepted 
as  establishing  the  expectancy  of  the  life  of 
the  injured  pfirty,  but  only  aa  an  aid  in  ar- 
riving at  what  that  expectancy  might  be  in 
view  of  all  the  conditions  surrounding  the 


particular  life  in  questifm.  It  Is  not  sofB- 
cient  to  instruct  the  Jury  that  the  tables  are 
some  aid,  but  not  conclusive,  in  determin- 
ing the  life  expectancy  of  the  injured  party. 
All  the  circumstances  affecting  the  probable 
duration  of  life  disclosed  by  the  evidence 
should  be  called  to  the  attention  of  the  jury 
in  order  that  they  may  have  an  intelligent 
understanding  of  what  their  duty  is  In  deter- 
mining the  life  expectancy  in  the  particular 
case  submitted  to  them.  The  duty  of  a  trial 
judge  in  treating  evidence  of  this  character 
is  pointed  out  in  Stelnbrunner  v.  Railway 
Co.,  146  Pa.  504,  23  Aa  289,  28  Am.  St  Rep. 
806;  Campbell  v.  Tork,.172  Pa.  205,  S3  AtL 
879;  Kerrigan  v.  Railroad  Co.,  194  Fa.  98, 
44  Atl.  1069;  Seifred  t.  Railroad  Co.,  206  Pa. 
399,  55  AH.  1061. 
[2]  We  think  the  learned  trial  judge  erred 
in  not  striking  out  the  testimony  of  the 
plaintiff  called  to  onr  attention  by  the  third 
assignmoit  of  error.  This  witness  testified 
in  chief  that  the  keg  of  powder  carried  by 
James  Smith  was  exploded  by  coming  in  con- 
tact with  the  trolley  wire.  On  cross-exami- 
nation he  admitted  that  he  did  not  know 
James  Smith,  but  that  he  had  afterwards 
learned  from  other  parties  that  it  was  James 
Smith  who  carried  the  keg  of  powder  that 
was  exploded.  This  was  clearly  hearsay 
evidence,  and,  if  these  facts  had  appeared 
when  it  was  offered  in  chief,  it  would  have 
been  the  duty  of  the  court  to  exclude  it 
When  these  facts  were  subsequently  disclos- 
ed, it  was  equally  his  duty  to  strike  It  out 
when  the  motion  was  made  to  do  so.  It  was 
error  to  refuse  this  motion. 

[3]  The  instruction  complained  of  In  the 
fourth  assignment  is  clearly  erroneous.  This 
Instruction  was  based  upon  a  wrong  theory 
as  to  the  duty  of  appellant  in  installing  and 
maintaining  an  electric  haulage  system  for 
the  operation  of  its  mines.  The  trial  judge 
instructed  the  jury  that:  "It  is  the  province 
of  this  jury  to  use  your  Judgment  as  rea- 
sonable men,  as  to  what  is  a  proper  instal- 
lation and  construction  of  a  dangerous  ap- 
pliance, under  all  the  circumstances  and  con- 
ditions as  testified  to  you,  in  that  tunneL" 
This  instruction  ignored  every  proper  test  of 
the  measure  of  duty  imposed  on  an  employ- 
er in  such  cases,  and  left  It  to  the  Jury  to  use 
their  best  judgment  In  determining  whether 
the  electric  haulage  system  bad  been  prop- 
erly installed.    This  Is  not  the  law. 

[4]  The  employer  is  bound  to  furnish  ma- 
chinery and  appliances  reasonably  safe  for 
the  use  intended.  Reasonable  safety  with- 
in the  meaning  of  the  law  means  that  the 
machinery  and  appliances  furnished  must  be 
of  the  usual  and  ordinary  kind  adopted  by 
those  in  the  same  kind  of  business.  An 
employer  Is  not  evai, bound  to  provide  the 
safest  machinery  or  the  newest  and  most 
approved  appliances.  He  has  performed  his 
duty  in  this  respect  when  he  furnishes  those 
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of  the  otaia&Tj  cteiracter  In  general  nse  In 
tbe  business  In  which  he  Is  engaged.  Ford 
y.  Anderson,  139  Pa.  261,  21  AtL  18;  Kehler 
V.  Schwenk,  144  Pa.  348,  22  AO.  910,  13  I* 
K.  A.  374,  27  Am.  St  Rep.  633;  Keenan  v. 
Waters,  181  Pa.  247,  37  AU.  842.  The  rule 
Is  very  concisely  and  clearly  stated  by  Mr. 
Justice  Mitchell  in  Titus  v.  Railroad  Oo.,  136 
Pa,  618,  20  Atl.  617,  20  Am.  St  R^.  944,  in 
the  following  language:  "The  unbending  teat 
of  negligence  In  methods,  machinery,  and  ap- 
pliances'is  the  ordinary  usage  of  the  busi- 
ness. No  man  is  held  by  law  to  a  higher 
degree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  In  employers  is 
the  same;  and,  however  strongly  they  may 
be  convinced  that  there  Is  a  better  or  lees 
dangerous  way,  no  Jury  can  be  permitted  to 
say  that  the  usual  and  ordinary  way,  com- 
monly adopted  by  those  in  the  same  busi- 
ness. Is  a  negllgrait  way  for  which  liability 
shall  be  imposed."  The  Instruction  to  the 
Jury  complained  of  In  the  assignment  now 
being  considered  utterly  disregards  the  rule 
stated  In  the  case  just  cited.  It  is  not  the 
province  of  the  Jury  to  set  up  a  standard  of 
their  own  as  a  test  of  negligence.  They 
must  be  guided  by  the  evidence,  and  the 
court  should  carefully  Instruct  them  as  to 
the  measure  of  duty  which  the  law  requires. 
In  the  case  at  bar  the  only  evidence  on  the 
subject  Is  that  the  electric  haulage  system 
of  appellant  was  of  the  usual  and  ordinary 
character  In  general  use  in  mines  and  that 
it  had  been  properly  Installed.  There  was 
therefore  no  gnestion  of  proper  or  improper 
installation  to  submit  to  the  Jury.  The  only 
question  on  this  branch  of  the  case  for  the 
Jury  was  whether  appellant  was  negligent  in 
allowing  the  trolley  wire  to  break  loose  from 
its  fastenings  and  sag  over  the  loaded  cars 
of  coal.  This  question  has  been  discussed 
In  the  opinion  Just  handed  down  in  Reeder 
v.  Coal  Co.,  80  Atl.  1121,  and  will  not  be  fur- 
ther considered  here. 

[I]  The  ninth  assignment  raises  the  ques- 
tion whether  appellant  was  relieved  from 
liability  npon  the  ground  that  the  under- 
ground workings  of  the  mine  were  in  charge 
of  a  certified  mine  foreman.  If  the  facts 
were  as  stated  In  the  point  it  should  have 
been  affirmed.  But,  as  we  read  the  evidence, 
the  electric  haulage  system  was  not  In  charge 
of  the  mine  for^nan.  At  least  this  was  a 
controverted  question,  and,  if  so.  It  was  for 
the  Jury  to  say  whether  the  superintendent 
or  the  mine  foreman  had  charge  of  and  exer- 
cised supervision  ovier  the  electric  haulage 
system.  When  the  case  Is  again  tried,  all 
the  facts  bearing  upon  this  important  ques- 
tion should  be  fully  developed  so  that  the 
court  or  the  jury,  as  the  facts  warrant  may 
properly  determine  who  was  In  charge.  We 
have  considered  this  question  more  fully  In 


the  Reeder  Case,  and  all  that  was  said  there 

applies  with  ^ual  force  here. 

We  cannot  agree,  as  is  contended  for  ap- 
pellant, that  a  verdict  should  have  been  di- 
rected for  defendant  or  that  Judgment  non 
obstante  should  have  been  entered  upon  the 
whole  record.  For  the  reasons  stated  In  the 
Reeder  Case  in  addition  to  what  has  been 
said  in  the  case  at  bar.  It  would  have  been 
error  to  have  withdrawn  the  case  from  the 
Jury. 

[6]  When  the  case  Is  again  tried.  It  will 
be  the  duty  of  the  trial  Judge  to  carefully 
instruct  the  Jury  as  to  the  proper  measure 
of  damages,  especially  as  relates  to  the  an- 
ticipation of  future  payments.  When  future 
payments  are  to  be  capitalized  in  a  verdict 
the  plaintiff  is  only  entitled  to  their  present 
worth,  and  the  jury  should  have  such  guid- 
ance from  the  court  as  will  give  them  an  In- 
telligent understanding  of  what  tills  means. 
Goodhart  v.  Railroad  Co.,  177  Pa.  1,  35  Atl. 
191,  55  Am.  St  Rep.  705;  Wilkinson  v.  North- 
east Boro.,  216  Pa.  486,  64  Atl.  734. 

The  second,  second  and  a  half,  third,  and 
fourth  assignments  of  error  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(ISl  Pa.  MO) 
WOODRUFF  V.  LEHIGH  VAI.LET  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

RArLBOADS    (I    850*)— AOCIDBNTB  AT    CBOSSIKa 
— CORTBIBUTOST    NEOLIOEHOE. 

In  an  action  for  the  dk&ih  of  plaintiff's  in- 
testate at  a  railroad  crossing  on  a  dark  night, 
evidence  held  insufBcient  to  overcome  the  pre- 
sumption  that  he  looked  and  listened  before  at- 
tempting to  cross,  80  that  the  question  of  his 
contributory   negligence  was   for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads 
Cent  Dig.  S§  1166-1189;   Dec.  Dig.  t  350.*] 

Appeal  from  Court  of  Common  Please 
Bradford  County. 

Action  by  Lucy  B.  Woodruff  against  the 
Lehigh  Valley  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN.  and  MOSCHZISKER,  JJ. 

Wm.  Maxwell,  for  appellant  C.  M.  Cul- 
ver and  Paul  J.  Sherwood,  for  appellee. 

PER  CURIAM.  The  single  quesU(m  rais- 
ed by  this  appeal  Is.  whether  the  court  should 
have  withdrawn  the  case  from  the  Jury. 
The  plaintiff's  husband  was  killed  at  night 
at  a  street  crossing  of  the  defendant's  road 
where  there  were  three  tracks.  No  one  saw 
him  struck  by  the  engine,  but  a  number  of 
witnesses  saw  him  walking  towards  the 
crossing,  and  some  when  very  near  it  The 
first  track  from  the  side  from  which  he  ap- 
proached was  a  siding ;  the  second,  on  which 
he  was  killed,  was  used  for  west-bound 
trains ;   and  the  third  for  east-bound  trains. 
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'^e  plaintiff  prodnced  teBtlmony  tending 
t»  sbew  tliat  the  night  was  so  dark  that 
objects  could  not  be  dlBtlngolahed  at  a  great- 
er distance  than  60  feet;  that  the  train 
was  rnnnlng'at  the  rate  of  SO  miles  an  hour, 
vrlthont  a  headlight  on  th&  engine,  and  that 
no  notice  <^  its  approach  was  given  by  bell 
or  whistle^  or  flagman,  or  safety  gate,  or 
In  any  manner;  that  a  few  seconds  before 
the  engine  which  struck  the  deceased  reach- 
ed the  crossing,  a  train  had  passed  in  the 
opposite  direction  on  the  third  track,  the 
noise  of  which  was  mingled  with  that  made 
by  the  tratn  on  the  second  track.  This  testi- 
mony established  the  defendant's  negligence. 
Without  disclosing  negligence  on  the  pert  of 
the  deceased.  The  presumption  was  that 
be  stopped,  looked,  and  listened  at  the  prop- 
er place  before  attempting  to  cross;  and 
while  there  was  petBuasive  testimony  that 
he  failed  to  do  so,  there  was  no  direct  proof 
on  the  subject  by  witnesses  who  saw  him 
continuously  as  be  walked  towards  the 
tracks.  Nor  was  the  presumption  rebutted 
by  the  circumstances.  He  might  hare  stop- 
ped dose  to  the  track,  and  have  been  struck 
by  an  engine  that  was-  moving  10  times  as 
fast  as  he  was  walking,  which  he  could  not 
hare  then  Seen  because  of  the  darkness,  nor 
beard  so  as  to  distinguish  it  from  the  train 
on  the  third  track.  It  is  only  in  dear  cases, 
where  neither  the  facts  nor  the  inferences 
to  be  drawn  from  tbem  are  in  doubt,  that 
the  court  may  direct  a  verdict 

The  judgment  is  affirmed. ' 

(231  Fb.  626) 

HOWKB  et  aL  v.  UNITED  TRACTION  00. 

(Supreme  Court  of  Pennsylvania.    Hay  17, 
1911.) 

GaBBIERS  (i  333*)— IlTJUBT  TO   Passenobbs— 

Ontbibutobt  negligence. 

In  an  action  against  a  street  l^lroad  com- 
pany for  damages  for  personal  injuriei,  non- 
suit held  properly  entered  on  the  ground  of 
plaintiff's  contributory  negligence  in  alighting 
from  a  car. 

[Ed.  Note.— For  other  cases,  see  Osrriers, 
Cent.  Dig.  IS  1386-1397;  Dec.  Dig.  {  833.*] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Action  l}y  Minerva  Hower,  by  her  next 
friend,  Frank  B,  Hower,  and  by  Frank  B. 
Hower,  against  the  United  Traction  Compa- 
ny. Judgment  for  defendant,  and  plaintiffs 
appeal    Affirmed.  .  <       . 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

B.  Morris  Sttauss,  for  appellants.  C.  H. 
Ruhl  and  R.  I>.  Jones,  for  app^lee. 

Per  CURIAM.  The  plaintiff  was  Injured 
by  stepping  off  a  moving  electric  car.  She 
testified  that  she  did  not  know  whether  the 
car  was  in  motion  when  she  readied  the 


bade  platform.  Her  wttneftes  testified  that 
it  was  then  in  motion,  and  had  run  about 
30  feet  from  the  place  where  tt  bad  stopped 
to  recdve  and  discharge  passengOTS.  There 
was  nothing  to  take  the  case  out  of  the 
rule  that  it  is  negligence  per  se  to  step  on 
or  off  a  moving  car.  Hunterson  v.  Traction 
Co.,  205  Pa.  608,  55  Atl.  543;  Boulfrols  v. 
Traction  Co.,  210  Pa.  263,  69  Atl.  1007,  105 
Am.  St  Rep.  809. 

The  nonsuit  was  properly  entered,  and  the 
Judgment  is  affirmed. 


(tn  Pa.  6S6> 
BdCCE  et  al.  v.  DEOH  et  aL 

(Supreme  Court  of  PenDsylvania.    May  17, 
1911.) 

Religious  Societies  (J  9*)— Owwbbship  o» 

PBOPEBTT— POWEBS    09  COWGREOATION. 

Where  the  possession  and  management  of 
the  joint  property  of  two  religious  corporations 
are  vested  by  their  charters  and  agreement  in 
trustees,  who  are  directors  of  the  corporations, 
the  committee  appointed  bf  the  members  of  the 
two  congregations  has  no  authority  to  erect  a 
building  on  the  joint  property  in  opposition  to 
the  judgment  of  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  f$  47-74;   Dec  Dig.  S  9.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

BUI  by  William  F.  Beck  and  others  against 
Erwiu  J.  Dech  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MEbTREZAT,  POTTER,  and  STEWART,  JJ, 

Jolin  D.  Hoffman,  for  appellants.  Calvin 
F.  Smith  and  Thomas  D.  Danner,  for  ap- 
pellees. 

PER  CURIAM.  The  findings  of  fact 
which  cover  25  pages  of  the  record,  may,  In 
so  far  as  they  are  material  in  considering 
the  question  raised  by  the  appeal,  be  stated 
in  as  many  lines.  Two  unincorporated  re- 
ligious associations  became  the  owners  foe 
their  joint  use  of  a  tract  of  land,  on  which  a 
church  was  erected.  They  adopted  rules  for 
the  management  of  the  joint  property,  which 
provided  for  the  election  by  each  annually 
of  trustees,  and  that,  "should  it  become  nec- 
essary to  build  a  schoolhouse  or  to  improve 
such  a  building,  it  shall  become  the  duty 
of  both  congregations  to  jointly  btilld  or 
maifatain  it"  Subsequently  each  association 
was  Incorporated,  and  by  the  charter  of 
each  the  management  of  the  corporation  was 
tested  in  a  board  of  four  trustees,  and  rules 
were  adopted  which  left  unaltered  the  power 
and  authority  of  the  trustees. 
■  In  1908  a  movement  was  started  to  erect 
a  Sunday  school  building,  and  the  trustees 
of  'both  churches,  acting  jointly,  called  a 
congregational  meeting  to  ascertain  the  opin- 
ion of  the  members  In  regard  to  the  move- 
ment at  which  meeting  it  was  resolved  to 
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procuite  plans  and  esMtit  mibscrlptions.  Oth- 
er meetings  were  called  in  1909,  and  It  was 
found  the  building  and  ImproTemoits  would 
cost  about  (12,000,  and  tbat  the  subscrip- 
tions were  less  than  $4,000.  The  trustees 
then  decided  that  it  was  inexpedient  to 
build.  When  their  action  became  known,  a 
Joint  meeting  of  the  congregations  was  call- 
ed, at  which  there  was  an  attendance  of  75 
members  out  of  a  total  membership  of  800, 
and  It  was  decided  to  ignore  the  action  of 
the  trustees  and  to  proceed  to  build,  and 
a  building  committee  was  appointed  to  erect 
a  building.  This  bill  was  filed  by  the  trus- 
tees of  both  corporations  to  restrain  the 
building  committee  from  interfering  with  the 
joint  property. 

The  conclusion  of  law  by  1;he  court  was 
that  the  possession  and  management  of  the 
Joint  property  of  the  corporations  was  by 
their  diarters  and  agreement  vested  in  the 
trustees,  who  were  the  directors  of  the  cor- 
porations, and  that  a  committee  appointed 
at  a  meeting  of  members  of  the  congrega- 
tions was  without  authority  to  erect  a  build- 
ing. An  injunction  was  accordingly  Issued. 
This  finding  is  so  manifestly  correct  that 
discussion  of  it  is  needless. 

The  decree  la  affirmed,  at  the  cost  of  the 
appellant. 


(m  Pa.  S38) 

HOUEB  et  aL  t.  CUMBERLAND  VALLEY 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1911.) 

Bailboads  (i  350*)— Accidents  at  Cbossinq 

— CONTRIBUTOBT    NEGUOENCX. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate at  a  grade  crossing,  evidence  held  to 
authorize  nonsuit,  because  of  intestate's  con- 
tributory negligence. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  it  1166-1189;   Dec.  Dig.  S  350.*] 

Appeal  from  Court  of  Common  Pleas, 
rranklln  County. 

Action  by  Melvin  H.  Moner  and  others 
against  the  Cumberland  Valley  Railroad 
Company.  Judgment  for  defendant,  and 
plaintlfis  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MBSTRKZAT,  POTTER,  and  STEWART,  JJ. 

John  W.  Hoke  and  J.  A.  Strite,  for  appel- 
lants. Irvln  O.  Elder,  D.  Watson  Rowe,  O.  C. 
Bowers,  and  Walter  K.  Sharpe,  for  appellee. 

PER  CUBIAM.  In  the  afternoon  of  a 
dear  day,  a  man  and  his  wife,  seated  In  a 
wagon  drawn  by  one  horse,  approached  a 
grade  crossing  of  the  defendant's  road  In  the 
borough  of  Chambersburg,  where  there  were 
two  trades.  They  saw  a  flagman  standing  in 
the  middle  of  the  street  on  the  opposite  side 
of  the  trades  with  his  flag  elevated  as  a 
warning.    The  man  was  familiar  with  the 


crossing  and  stopped  hUr  horse  wbon  SS4  feet 
from  the  tracks,  and  looked  In  the  dlrectloii 
from  whidi  the  train  came,  from  which  place 
he  had  a  clear  view  for  640  feet  He  thea 
turned  his  face  towards  the  flagman,  smiled 
or  nodded,  struck  his  horse  with  his  whip^ 
and  attempted  to  cross.  As  soon  as  he  start- 
ed, the  flngraan.  waved  his  flag  from  side  to 
side.  The  hind  wheel  of  the  wagon  was 
struck  on  the  second  rail  of  the  first  track 
by  an  engine  running  80  or  35  miles  an  hour. 
Both  the  man  and  his  wife  sustained  In- 
juries from  which  they  died,  the  woman  on 
the  day  of  the  accident,  and  the  man  three 
days  later. 

This  action  was  brought  by  the  dilldren 
of  the  deceased  to  recover  for  the  death  of 
both  parents.  A  nonsuit  was  entered  because 
of  the  contributory  negligence  of  the  driver. 
His  negligence  was  manifest  If  it  be  as- 
sumed that  the  train  was  not  In  sight  when 
he  started,  it  was  in  sight  before  he  readied 
the  tracks,  and  It  was  his  duty  to  look  as  he 
advanced.  Moreover,  he  went  on  in  spite  of 
warning.  Two  questions  were  argued  on  thla 
appcaji:  One  by  the  appellant,  whether  the 
negligence  of  the  driver  could  be  Imputed  to 
his  wife,  who  was  a  passenger;  and  one  hf 
the  appellee,  wheth^  the  right  of  action  for 
the  death  of  a  wlfe^  given  by  the  act  of 
April  26,  1855  (P.  L.  309),  to  the  husband, 
passes  to  her  children,  he  having  survived 
her  and  died  without  bringing  action.  The 
case,  however,  never  reached  a  stage  where 
the  decision  of  either  question  became  nec- 
essary, because  the  plaintiffs  failed  to  estab- 
lish a  cause  of  action.  There  could  be  no 
recovery  without  proof  of  the  defendant's 
negligence.  None  was  shown.  The  fnll 
measure  of  Its  duty  was  to  give  timely  and 
adequate  notice  of  the  approach  of  its  trains 
to  the  crossing.  This  it  did  by  stationing 
there  a  competent  flagman,  who  fully  per- 
formed his  duty.  It  gave  notice  in  a  most 
effective  way  to  every  one  intending  to  use 
the  crossing.  Mure  than  this  could  not  be 
required  of  it  Custer  v.  Railroad  Co.,  206 
Pa.  529,  56  Ati.  1130. 

Judgment  affirmed. 


MEMORANDUM  DECISIONS 


am  Me.  636) 

BABRBTT  t.  LBWISTON,  B.  &  B.  ST.  BT. 

CO.  (Supreme  Judicial  Court  et  Maine.  Jane 
6. 1911.1  Oakes.  Pulrifer  &  Ludden,  for  plaio- 
tlff.  Newell  &  Skelton,  for  defendant  The 
rescript  says:  "TliiB  case  was  before  this  court 
in  104  Me.  479,  72  Atl.  308.  The  sole  ques- 
tion before  the  court  now,  as  then,  is  the  men- 
tal capacity  of  the  plaintiff  to  comprehend  the 
settlement  pleaded  by  the  defendant  as  a  bar 
to  his  right  to  recover,  as  no  allegation  of 
frand  appears  in  the  plaintiffs'  declaration. 
The  new  evidence  produced  at  the  second  trial 
did  not  so  change  the  aspect  of  the  case  as  to 
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wairatit  tha  jnry  tn  finding  that  Oie  plaintiff 
did  not  possess  tlie  mental  capacity  to  under- 
stand the  nature  of  the  aettfement.  Motioo 
•oataiaed.    Verdict  set  aaide." 


BIOBCNBffX  V.  MAINB  CETNT.  R.  C».  et 
al.  (Soiveme  Judicial  Court  of  Maine.  April 
13,  1911.)  Action  on  the  case,  to  recover  dam- 
aees  for  personal  injuries  sustained  by  the 
plaintifl  wnile  crossing  an  approach  to  a  ata- 
tion  of  the  defendant,  vhere  she  intended  to 
take  a  train,  and  caused  by  the  alleged  defec- 
tive condition  of  the  ai>proach.  Verdict  for 
plaintiff  for  S883.  Defendant  moved  for  a  new 
triai.  McGillicnddy  &  Morey,  for  plaintiff. 
White  &  Carter,  for  defendants.  The  rescript 
says:  "ITie  jury  apparenUy  overlooked  the 
question  of  the  plaiiitiff's  own  want  of  care, 
and  for  that  reason  their  verdict  is  so  mani- 
festly erroneous  that  it  should  not.be  permit- 
ted to  stand.    Motion  for  a  new  trial  sustained. 


BOSTON  ABfT  METAIi  CO.  r.  F.  W.  ODN- 
NINOHAM  &  SONS  et  al.  (Supreme  Judi- 
cial Court  of  Maine.  April  4,  1911.)  Assump- 
eit  upon  account  annexed,  to  recover  the  sum 
of  KC437.42  for  metal  ceiling  lights  claimed  by 
plaintiff  to  liave  been  sold  by  it  to  defendant 
corptmition,  and  used  by  the  defendant  in  the 
erection  of  tlie  Oomberiand  county  courthouse, 
Portland,  Me.  Delivery  of  the  lighte  to  the 
defendant  was  admitted,  but  t^e  defendant 
contended  that  the  lights  were  included  in  a 
certain  c<wtract  between  it  and  the  plaintifl, 
while  the  plaintiff  contended  that  the  lights 
were  "extras."  Reported  to  the  law  court, 
witht  the  stipulation  "that,  in  the  errent  that 
the  defendant  is  held  liable  on  the  account  an- 
nexed to  the  plaintiff's  writ,  the  value  of  the 
material,  work,  and  labor  is  to  be  siftmitted  to 
a  justice  presiding  at  nisi  prios,  after  the  re- 
script shall  have  been  recdved  from  the  law 
court."  SymoodiL  Snow,  Cook  &  Hutchinson, 
for  plaintiff.  William  0.  Baton  and  Charles 
6.  Keene,  for  defendants.  Held,  that  the  plain- 
tiff was  entitled  to  recover  for  the  ceiling 
lights  over  two  certain  toilet  rooms  and  the 
fiung  room  of  the  registry  of  deeds.  Case  re- 
manded as  stiimlated. 


BOURGBOIS  T.  PBNOBSOOT  SAVINGS 
Bank.  (Supreme  Judicial  Court  of  Maine. 
Feb.  14,  1911.)  Action  for  money  iipA  and  re- 
c^ved;  brought  by  plaintiff  to  recover  moneys 
deposited  by  him  in  defendant  t>ank,  wliich  the 
latter  refosed  tn  pay  to  him  on  demand,  alleg- 
faig  previous  payments  of  $115  September  1, 
IMS^  and  $65  September  6,  1908.  to  another, 
who  presented  the  Ix>ok  of  and  impersonated 
the  triaintiff.  Verdict  for  plaintiff  for  $194.25. 
Defendant  filed  a  general  motion  for  a  new 
triaL  E.  P.  Murray,  for  plaintiff.  CSiarles 
Hamlin  and  Jolm  Wilson,  for  defendant  Mo- 
tion oTermled. 


CARTBR  et  al.  t.  WHITBL  (Supreme  Judi- 
cial Court  of  Maine.  June  8,  1911.)  Assump- 
sit upon  an  account  annexed,  to  recover  the 
sum  of  $72.22  for  materials  furnished  and  la- 
Ikh:  performed  by  the  plaintiils,  as  plnmbers, 
upon  certain  bouses  owned  bv  the  defendant. 
Verdict  for  plaintiffs  for  $73.69.  Defendant 
moved  for  a  new  trial.  B.  W.  Blanehard,  for 
plaintiffs.  Thompson  &  Blandiard,  for  d»- 
fendant.    Motion  overruled. 


CRAWFORD  r.  GRANT.     (SnprMse  Judi- 
cial Court  of  Maina    Jan.  81,  19UL)    Assump- 


sit, brought  by  the  plaintiff  to  recover  the  sam 
of  $2,O0iO  for  the  use  of  the  plaintiffs  fi«- 
nies  and  estimates  of  the  amount  of  lumber  of 
various  Itinds  upon  township  7,  range  9,  Pis- 
cataquis county.  Me.,  in  making  and  closing 
up  sale  of  said  township  of  land  to  Joseph  G. 
Bay— 1  per  cent  of  the  selling  price — and  in- 
terest T%ere  was  also  in  the  declaration  the 
usual  common  counts.  At  the  conclusion  of 
the  evidence  the  presiding  justice  ordered  a 
verdict  for  the  plaintifC  for  $1,974,  and  tiie 
defendant  excepted.  B.  L.  Fletcher,  for  plain- 
tiff. Allen  E.  Rogers,  for  defendant.  Sacep- 
tions  overruled. 


CURRIER  r.  B.  G.  A  O.  M.  MARCH. 
(Supreme  Judicial  CJourt  of  Maine.  Dec, 
1910.)  Assumpsit,  to  recover  the  sum  of  $36.- 
28  alleged  by  the  plaintiff  to  be  due  him  by 
tihe  defendants  for  commissions  on  renewal 
premiums  collected  for  the  Penn  Mutual  Life 
Insurance  Company  for  the  year  1906.  At 
the  conclusion  of  the  evidence  the  case  was  re- 
ported to  the  law  court  for  'determination. 
Joseph  C.  Holman,  for  plaintiff.  Wilford  G. 
Chapman,  for  defendants.  The  rescript  says: 
"The  court  being  evenly  divided  upon  tlie  tes- 
timony, upon  the  question  whether  the  plaintiff 
actively  represented  the  defendants  during  the 
year  1908,  the  report  is  discharged,  and  the 
case  is  remitted  to  nisi  prios  for  farther  bear- 
ing." 


CURTIS  T.  AUBURN  PAPER  BOX  Oa 
(Supreme  Judicial  Court  of  Maine.  Feb.  16, 
1911.)  Aotion  on  the  case,  to  recover  damages' 
for  personal  injuries  sustained  by  the  plaintifl 
while  in  the  employ  of  the  defendant,  and 
caused  by  the  allegea  negligence  of  the  defend- 
ant Verdict  for  plaintiff  for  $1,202.91.  De- 
fendant filed  a  general  motion  for  a  new  trial, 
and  also  excepted  to  several  rulings.  McOil- 
licuddy  &  Morey,  for  plaintiff.  Oakes,  Pnlsi- 
fer  &  IfUdden,  for  defendant  Exceptions  not 
considered.  Motion  sustained.  New  trial 
granted. 


DAVIDSON  et  al.  v.  LINN  WOOLEN  (X). 
(Supreme  Judicial  (>>urt  of 'Maine.  Feb.  18, 
1911.)  Complaint  for  fiowage,  returnable  at 
the  September  term,  1907,  of  the  Suprem* 
Judicial  Court,  Somerset  county.  At  the  re- 
turn term,  the  defendant  company  failing  to 
plead  or  show  any  legal  objection  to  the  pro- 
ceedings, commissioners  were  appointed  to  make 
an  appraisement  of  the  damages  in  accord- 
ance with  the  provisions  of  section  9,  c.  94, 
Rev.  St  At  tbe  December  term,  1900,  the 
commissioners  filed  their  report,  and  a  motion 
to  recommit  the  report  was  filed  both  bv  the 
plaintiffs  and  the  defendant  David  D.  Stew- 
art for  plaintiffs.  Hudson  &  Hudson  and 
Manson  &  Coolidge,  for  defendant  Motion 
overruled. 


DUNN  T.  LB  BLANC.  (Supreme  Judidai 
Court  of  Maine.  Dec.  15,  1910.)  Action  on 
the  case,  to  recover  damages  for  personal  in- 
juries resulting  from  the  plaintifl  being  struck 
by  an  automobile  owned  b^  the  defendant  aud 
driven  by  his  son.  Verdict  for  plaintiff  for 
$400l  Defendant  filed  a  general  motion  for  a 
new  trial.  Newell  &  Skelton,  for  plaintifl. 
McGiilicuddy  &  Morey,  for  defendant  The 
rescript  says:  "Here  being  in  this  case  a  sub- 
sisting verdict,  aud  a  majority  of  the  justices, 
after  mature  consideration  and  consultation, 
not  concurring  in  granting  a  new  trial,  the  mo- 
tion in  the  case  is  overruled,  and  Judgment  oi^ 
deced  on  the  Terdict," 
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DTEOt  et  aL  T.  VAUGHN  et  al.  (Supreme 
Judicial  Court  of  Maine.  June  8,  1911.)  The 
rescript  says:  "The  evidence  does  not  so  dear- 
ly establish  fraud  in  the  assignment  to  the 
claimant  as  to  require  &e  court  to  reverse  the 
decision  of  tli«  presiding  justice  that  the  as- 
signment was  Talid.     EzceptiooB  oveiroled." 


FRENCH  T.  MAINE  CENT.  B.  CO.  (Su- 
preme Judicial  Court  of  Ma^e.  Dec.  28, 
1910.)  Action  on  the  case,  to  recover  dnma^es 
for  personal  injuries  sustained  by  the  plaintiff 
while  unloading  coal  from  the  defendant's  car. 
Verdict  for  $2,912.  Defendant  filed  a  gener- 
al motion  for  a  new  trial.  McGillicuddy  & 
Morey,  for  plaintiff.  White  &  Carter,  for  de- 
fendant. It  was  the  opinion  of  the  court  that 
the  jury  were  authorized  in  finding  that  the 
defendant  was  negligent,  but  that  the  dam- 
ages awarded  were  excessive.  New  trial  or- 
dered, unless  plaintiff  remit  all  of  the  verdict 
abova  $1,800  within  30  days  after  the  receipt 
of  the  rescript  by  the  cleric  of  courta. 


(JALLANT  T.  AMERICAN  SHOE  FIND- 
ING CO.  (Supreme  Judicial  Court  of  Maine.) 
Dec.  28,  1910.)  Merrill  &  Merrill,  for  plain- 
tiff. John  EI  Nelson,  for  defendant  The  re- 
script sajrs :  "Giving  the  plaintiff  the  most 
favorable  inferences  possible  from  the  evidence. 
It  fails  to  show  that  her  intestate  was  in  the 
exercise  of  due  care,  or  that  the  defendant 
failed  in  «ny  duty.it  owed  him  in  the  premis- 
es.    Motion  sustained.    Verdict  set  aside." 


GRIFFITH  V.   BROWN  (two  cases).    (Sn- 

?reme  Judicial  Court  of  Maine.  April  St.  1911.) 
'wo  actions  on  the  case,  to  recover  damages 
for  loss  and  injuries  caused  by  the  alleged 
negligence  of  the  defendant  in  the  management 
of  his  automobile.  The  first  action  was 
brought  by  the  husband  to  recover  for  the  loss 
of  the  wife's  services,  expenses,  etc.,  and  the 
other  was  brought  by  the  wife  to  recover  for 
the  personal  injuries  sustained  by  her.  The  two 
actions  were  tried  together.  Verdict  for  plain- 
tiff in  each  action— -$725  in  the  first  action, 
and  $1,729.16  in  the  other  action.  Defendant 
filed  a  general  motion  for  a  new  trial  in  each 
action,  and  also  a  motion  for  a  new  trial  on  the 

rnnd  of  newly  discovered  evidence.  Willis 
Hall,  William'  R.  Roix,  and  Powers  A 
Guild,  for  plaintiffs.  Ira  G.  Hersey  and  Wal- 
lace R.  Lnmbert,  for  defendant.  Motions  aua- 
tained.     N«w  trial  granted  in  each  action. 


HUGHES  V.  HUGHES  et  al  (Supreme  Jn-' 
dicial  Court  of  Maine.  Feb.  16,  1911.)  As- 
sumpsit for  money  had  and  received,  to  recover 
the  sum  of  $1,800,  alleged  to  have  been  talcen 
from  the  plaintiff  by  the  defendants.  Verdict 
for  plaintiff  for  the  full  amount  Defendants 
filed  a  general  motion  for  a  new  trial.  Newell 
&  Skelton,  (or  plaintiff.  McGillicuddy  &  Morey, 
for  defendants.  The  rescript  states  as  follows : 
"The  facts,  as  substantially  stated  by  the 
plaintiff,  show  tbat  he  had  the  sum  of  $1,800 
in  an  old  coat  in  the  cellar  under  his  mother's 
bouse,  in  which  he  occupied  a  room.  It  is 
daimed  b  yhim  that  $1,500,  in  $100  padiages, 
was  in  one  pocket  of  the  old  coat,  and  S300, 
in  $100  packages,  was  in  another  pocket  of  the 
coat ;  that  this  coat,  among  other  old  coats  and 
other  articles  of  wearing  apparel,  was  hung 
on  the  wall  in  the  cellar  of  tfaa  building, 
where  the  plaintiff  was  accustomed  to  do  cob- 
bling, and  where  he  had  many  different  articles 
of  secondhand  merchandise;  that  the  laet  time 
be  saw  the  coat  Was  on.  Thursday  before  the 
4th  vt  Jnly,  1909;    that  he  went  to  the  oel- 


lar  for  the  purpoae  of  flzlnr  his  shoea,  and  tliat 
be  first  discovered  that  the  coat  was  gone  on 
Wednesday  following  the  4tli  of  Jo^.  He 
claimed  that  his  mother  had  taken  the  money, 
and  Edie  claimed  to  him  that  she  liad  sold  the 
coat  to  a  Jew.  A  careful  reading  of  the  tes- 
timony .  diacloaea  no  motive  whatever  on  the 
part  of  the  mother  inducing  her  to  take  the 
money,  no  evidence  whatever  that  the  brother 
was  concerned  iu  taking  it  and  only  a  sus- 
picion against  the  mother,  which  is  based  up- 
on the  fact  that,  when  charged,  she  made  some 
conversation  with  a  witness  with  reference  to 
a  compromise  with  t^e  plaintiff,  and  did  some 
acts  \rith  reference  to  executing  it  But, 
whatever  the  force  of  this  testimony,  it  ia 
utterly  insufficient  to  overcome  the  lack  of  mo- 
tive on  the  part  of  the  mother  and  brother, 
their  relation  to  the  plaintiff,  which  la  incon- 
sistent with  such  an  act,  and  tbe  overwhelm- 
ing improbnbilitv  of  the  plaintiff's  own  story. 
The  plaintiff'a  «laim  of  having  left  $1,800  in  the 
pockets  of  an  old  coat  hanging  upon  the  wall 
of  a  cellar  exposed  to  entrance,  not  onlv  to 
tbe  Inmates  of  the  house,  but  to  people  from 
outside,  !s  so  inconsistent  wifli  the  experience 
of  human  events  tliat  we  are  unable  to  believe 
that  such  a  state  of  affaire  could  have  ex- 
isted. Tbe  situation  described  is  so  repny* 
nant  to  the  daim  of  probability  that  it  is  be> 
yond  conception.    Motion  snstained." 


INHABITANTS  OF  MONROE  v.  CX)NDON. 
(Supreme  Judidal  Court  of  Maine.  Feb.  2^ 
1911.)  Action  of  debt,  to  recover  a  tax  assessed 
on  certain  horses,  neat  cattle,  sheep,  and  swine 
in  the  plaintiff  town  on  the  Ist  day  of  April, 
1909.  At  the  conclusion  of  the  evidence  a  ver- 
dict was  ordered  for  tbe  plaintiff  town,  and  the 
defendant  excepted.  Dunton  &  Morse,  for 
plaintiffs.  U.  G.  Mudgett  for  defendant  Tbe 
rescript  states:  "The  defendant  an  inhabitant 
of  Dixmont  admits  that  the  domestic  animals 
which  he  owned  and  for  which  he  was  taxed  in 
Monroe  were  in  that  town  on  the  Ist  day  of 
ApriL  Hey  were  therefore  taxable  in  that 
town,  nnless  it  be  shown  they  were  there  for 
some  teinporaiy  purpose.  Rev.  St  c.  9,  i  13, 
par.  4.  This  tbe  evidence  faila  to  show.  The 
defendant  further  Invokes  that  part  of  Rer.  St. 
c.  9,  t  13,  par.  4,  providing  that,  'if  a  town  line 
80  divides  a  farm  that  the  dwelling  house  is  in 
one  town  and  tbe  bam  or  outbuildings  or  any 
Mirt  of  them  is  in  another,  such  animals  kept 
tor  the  use  of  said  farm  shall  be  taxed  in  the 
town  where  the  house. is.'  The  evidence,  how- 
ever, fails  to  show  a  case  within  that  statute. 
Ezceptiona  overruled." 


LADD  T.  RICHARDSON. 


preme  7ndi- 


(Supreme 
clal  Court  of  Maine.     March  IS,  1911.)    Tres- 

gass  quare  clauaum.  for  tearing  down  a  fence 
ullt  by  tbe  plaintiff.  The  qneetion  involved 
waa  the  location  of  the  dividing  line  between 
the  plaintilTs  lot  and  a  lot  owned  by  the  defend- 
ant's wife,  and  more  specifically  the  location  of 
the  comer  bound  between  those  lots-  Verdict 
for  defendant  Plaintiff  moved  for  a  new  triaL 
Deaay  &  Lynam,  for  plaintiff.  Edward  S.  Clark, 
for  defendant    Motion  averraled. 

(107  Me.  EH) 

liANGLET  et  al.    t.  CBABOT  et  al.     (Sn- 

Sreme  Judidal  Court  of  Maine.  Dec  29.  1910.) 
Tewell  ft  Skelton.  for  pbiintiffs.  McGillicuddy 
ft  Morey,  for  defendants.  Tbe  rescript  ia  as 
follows :  In  an  equity  cause  the  decision  of  the 
sitting  justice  upon  matters  of  fact  should  not 
be  reversed  on  appeal,  unless  it  appean  that 
such  decision  is  manifestly  wrong.  Hartley  ▼. 
Richardson,  91  Me.  428,  40  Atl.  836,  and  rases 
cited.    In  tlw  'Cas»'«t  bar  so  quesUoos  of  law 
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wen  in  dispute,  and  all  tlie  IsBnes  of  fact  were 
fonad  by  a  jury  in  favor  of  the  plaintiffs.  Tbern- 
after,  upon  bearine,  the  sitting  justice,  in  confir- 
mation of  the  jury  g  findings,  decided  all  matters 
«f  fact  in  the  plamtifEs'  favor,  and  made  his  de- 
cree accordingly.  It  is  the  opinion  of  the  court 
that  the  decision  of  the  sitting  justice  ia  justified 
by  the  evidence,  and  should  be  affirmed,  with 
costs.  Decree  of  sitting  justice  affirmed,  with 
additional  costs. 


I/ANGTON  7.  LANGTON.  (Supreme  Judi- 
cial Court  of  Maine.  Feb.  0,  1911.)  Bill  in 
equity,  in  which  the  plaintiff  prayed  for  a  decree 
directing  the  defendant,  her  blind  daughter,  to 
reconvey  to  her,  the  plaintiff,  a  one-half  interest 
in  a  lot  of  land,  with  the  buildings  thereon,  in 
the  town  of  Kitteiy,  and  which  had  previously 
been  conveyed  by  the  plaintiff  to  the  defendant. 
Reported  to  the  law  court  for  determination. 
John  G.  Smith,  for  plaintiff.  Geo.  F.  &  Leroy 
Baley,  for  defendant.    Bill  dismissed,  with  costs. 


MEHATLO  V.  GREAT  NORTHERN  PA- 
PER CO.  (Supreme  Judicial  Court  of  Maine. 
Dec.  17,  1910.)  Action  by  the  plaintiff,  as  ad- 
ministrator of  the  estate  of  John  Hreha,  deceased 
intestate,  to  recover  damages  for  an  injury  re- 
ceived by  the  deceased  November  26,  19(Kr,  while 
employed  by  the  defendant  company  in  its  pulp 
mill  at  Madison,  Me.,  resulting  in  his  death  three 
days  later.  Verdict  for  plaintiff  for  $4,750.  De- 
fendant excepted  to  several  rulings,  and  also  filed 
a  general  motion  for  a  new  trial.  McGillicuddy 
&  Morey,  for  plaintiff.  Oakes,  Pulsifer  & 
Iiudden,  for  defendant.  Exceptions  overruled. 
Motion  sustained. 

O'CONNOR  T.  rETSVISTON,  A.  &  W.  ST. 
RY.  (Supreme  Judicial  Court  of  IVfaine.  Dec 
28,  1910.)  Apparently  an  action  on  the  case, 
to  recover  damages  for  injuries  sustained  and 
caused  b^  the  alleged  negligence  of  the  defendant, 
a  nonsuit  ordered,  and  exceptions  taken.  Wil- 
liamson tc  Burleigh,  for  plaintiff.  Heath  & 
Andrews,  for  defendant.  The  rescript  says: 
"Though  the  plaintiffs  mother  testified  that  she 
saw  the  street  car  collide  with  the  plaintiff,  the 
tindisputed  situation  and  events  clearly  show 
that  she  was  mistaken,  and  that  there  was  no 
collision.  The  evidence  fails  to  sbow.  that  the 
defendant  company  caused  the  plaintiff's  injury. 
The  nonsuit  was  properiy  oraered."  Excep- 
tions overruled. 


PEABODT  V.  ET?PpBLI(5AN  CflTt  COM- 
MITTEE OF  POR'TIjAND  ot  al.  (Supreme 
Judicial  Ourt  of  Maine.  Jan.  16,  1911.)  Pea- 
bod/  jk  Peabody  and  Fred  V.  Matthews,  for 
plamtiff.  Angustus  F.  Moulton,  for  defend- 
ants. The  rescript  is  as  follows:  "This  case 
came,  to  the  law  court  upon  exceptions  to  the 
order  o{  a  single  justice  for  a  wnt  of  prohibi- 
tion to  issue  to  the  Republican  ci^  committee 
of  Portland  and  others,  prohibiting  them  from 
proceeding  to  canvass  aiid  recount  the  votes  for 
member  of  such  committee  in  one  of  the  wards 
of  the  city.  The  term  of  office  of  sucA  member 
exi>ires  with  the  year  1910.    Several  important 

Snestions  of  jurisdiction,  as  well  as  of  proce- 
tire,  have  been  mooted,  reqiiiring  extended  con- 
sideration ,Xt  has, been  impossible  for  the  court 
to  copieiio  an  agreement  upon  them  before  the 
expiiatldn  of  the  year,  when  their  determina- 
tion ^wonld  become  m,erely  academic  and  useless 
to  the  parties. ,'  Hence  it  ia  adjudged  that,  the 
occasion  for  the  court's  action  having  p^sed, 
the  case  should,  he  dismissed  from  farther  con- 
sideiatfon  by  the  >w  court." 

PgILA'D|:LPHIA  TRUST  &  SAF«  DE- 
POSiT  CJO.  eFaL  t.  aSuSON.    (Supreme  Ju- 


dicial Court  of  Maine.  Feb.  21,  19U.)  Sy- 
monds.  Snow,  Cook  &  Hutchinson,  for  plain- 
tiffs. E.  B.  Mean  and  L.  B.'  Deasy,  for  defend- 
ant. The  rescript  says:  "This  case  is  reported 
on  bill  and  demurrer,  with  a  stijiulation  that  the 
law  court  shall  direct  final  judgment.  The 
plaintiffs'  cl^im,  it  sustainable,  necessarily 
rests  upon  the  jurisdiction  of  the  court  of 
common  pleas  of  Philadelphia  to  adjudge  a 
woman  an  habitual  drunkard,  and  to  appoint  a 
committee  of  her  person  and  property,  and, 
further,  upon  the  jurisdiction  of  that  court  to 
authorize  her  committee  to  consent  for  her  to 
the  sale  of  real  estate  as  set  out  in  the  bill. 
Upon  inspection  of  the  bill,  the  court  finds 
that,  while  it  is  alleged  that  the  woman  was 
'duly'  declared  an  habitual  drunliard,  there  is 
no  allegation  expressly,  or  by  legal  implication, 
that  the  court  of  common  pleas  of  Philadelphia 
had  jurisdiction  either  to  appoint,  a  committee 
of  the  person  and  estate  or  to  make  such  a  de- 
cree as  the  one  described  in  the  bill.  Tliis 
omission  is  apparently  an  inadvertence,  and 
ought  not  to  preclude  the  plaintiffs.  Demurrer 
sustained.  Ileport  discharged.  Bill  retained 
for  amendment*'    See,  also,  80  Atl.  833. 


PORTER  T.  THOMPSON.  (Supreme  Ju- 
dicial Court  of  Maine.  Jan.  26,  1911.)  Action 
on  the  case  for  an  alleged  malicious  prosecu- 
tion. Verdict  for  plaintiff  for  $485.  L.  B. 
Waldron  for  plaintiff.  W.  S.  Brown  and  J.  H. 
Haley,  for  defendant.  The  rescript  states  as 
follows:  "The  defendant  held  a  mortgage  of 
the  plaintiffs  farm  to  secure  the  payment  of 
notes  amounting  to  $600,  on  which  $500  was 
still  due.  One  of  those  notes,  for  $250,  was  not 
paid  at  maturity,  and  the  defendant  proceeded 
to  foreclose  by  taking  possession  in  the  pres- 
ence of  witnesses.  The  mortgagor  had  not  fin- 
ished gathering  his  crop  of  potatoes,  and  con- 
tinued harvesting  them  after  the  entry  for  fore- 
closure, against  the  protest  of  the  defendant, 
who  finally  caused  the  plaintiff's  arrest  for  lar- 
ceny, acting,  as  he  claims,  under  legal  advice. 
The  criminal  proceedings  were  dismissed,  and 
this  suit  followed.  The  propositions  which  the 
jury  must  have  found  snstained  by  the  evidence 
are:  '(1)  That  the  criminal  process  was  ter- 
minated in  favor  of  the  plaintiff  before  this 
suit  was  commenced.  (2)  That  the  defendant 
instigated  the  process  maliciootily.  (3)  That  he 
acted  without  probable  cause.'  The  first  propo- 
sition is  conceded.  Upon  the  second  proposi- 
tion, it  was  not  necessary  for  the  plaintiff  to 
prove  express  malice  in  the  popular  signification 
of  the  term ;  that  is,  to  prove  that  the  defend- 
ant acted  from  motives  of  ill  will,  resentment, 
hatred,  or  revenge.  In  a  legal  sense,  any  un- 
lawful act,  done  willfully  and  parposeiy,  to 
the  injury  of  another,  as  against  tnat  person,  is 
malicious ;  and  in  actions  of  malicious  prosecu- 
tion it  is  sufficient  for  the  plaintiff  to  prove 
malice  in  this  enlarged  legal  sense.  It  may 
even  be  inferred  from  want  of  probable  cause. 
Upon  the  third  proposition,  it  is  settled  that  the 
advice  of  counsel  is  not  per  se  a  defense  against 
the  charge  of  want  ot  probable  cause.  The 
questions  whether  the  defendant  submitted  to 
reputable  and  disinterested  counsel  all  the  facts 
known  to  him,  or  that  he  would  liave  known,  by 
careful  inquiry,  whether  counsel  advised  that 
those  facts  made  out  a  defense,  and  whether 
the  defendant  in  all  respects  acted  iivgood  faith, 
were  questions  of  fact  for  the  jury.  A  careful 
study  of  the  evidence,  which  It  would  not  be 
profitable  to  discuss  in  detail,  fails  to  convince 
the  court  that  the  verdict  is  dearly  wrong  upon 
the  question  of  malice  6r  want  of  probable 
cause.  The  case  was  perhaps  close,  out  the 
jury's  finding  should  stand.  The  damages 
awarded,  however,  are  clearly  excesaiv^.  Tak- 
ing into  account  all  the  legal  elements  involved, 
it  IS  the  opinion  of  the  court  that  a'  verdict  of 
$100  would  have  been  ample.    Motion  sustained, 
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and  Terdlct  set  aalde,  nnlesa  the  plaintiff  files 
a  remittitur  of  all  the  verdict  above  $100  within 
30  days  after  the  filing  of  this  certificate  of  de- 
cision." 


ROBINSON  T.  ROBINSON.  (Supreme  Ju- 
dicial Court  of  Maine.  May  11,  1911.)  W.  R. 
Pattengall  and  Frank  Plumstead,  for  plaintiff. 
Martin  &  Cook  and  Steams  &  Steams,  for  de- 
fendant The  rescript  is  as  follows:  "This  ac- 
tion charges  the  defendant  with  malpractice  in 
treating  uie  injuries  of  the  defendant,  received 
by  a  fall  wherein,  with  other  injuries,  she  re- 
ceived a  fracture  of  the  hip,  which  was  not  dis- 
covered in  time  for  proper  treatment,  owing  to 
the  alleged  inattention  or  neglect  of  toe  defend- 
ant. The  only  issues  involved  were  the  'defend- 
ant's neglect  and  the  amount  of  damages.  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $8»140.  The  first  isene  presents  the 
usual  question  raised  upon  motion,  not  neces- 
sarily whether  the  defendant  was  guilty  as 
charged,  but  whether  there  was  sufficient  evi- 
dence in  support  of  the  plaintiffs  contention  to 
authorize  the  jury  in  finding  in  favor  of  the 
plaintiff  upon  tne  question  of  liability.  A  care- 
ful reading  of  the  case  convinces  the  court  that, 
whatever  its  personal  opinion  might  have  been 
upon  this  question,  there  is  sufficient  evidence, 
if  believed  by  the  jury,  to  sustain  their  verdict 
under  the  well-settled  rules  of  law.  Upon  the 
second  issue,  it  is  the  opinion  of  the  court  that 
the  verdict  is  clearly  excessive.  As  it  serves  no 
purpose  whatever  to  analyze  the  testimony  upon 
this  issue,  it  is  clear  to  the  court  that  a  new 
trial  should  be  granted,  unless  the  plaintiff, 
within  30  days  from  the  certification  to  this  de- 
cision, remit  all  of  said  verdict  in  excess  of 
$8,000."  

In  re  SAROBNT.  (Supreme  Judicial  Court 
of  Maine.  Dec.  16,  19lO.)  Reported  to  the 
law  court.  Jonathan  P.  Cilley,  for  petitioner. 
A  per  curiam  rescript  was  issued,  which  reads 
as  follows:  "TTiMn  the  motion  of  the  petitioner's 
counsel  in  this  case,  it  is  ordered  that  the  re- 
port he  discharged,  and  the  case  remanded  for 
further  hearing  in  the  court  below." 


SOUTHARD  V.  SOUTHARD.  (Supreme 
Judicial  Court  of  Maine.  June  8,  1911.)  J.  S. 
Williams,  for  plaintiff.  Wm.  A.  Burgess  and 
C.  W.  Hayes,  for  defendant.  The  rescript 
states  as  follows:  "Bill  in  equity  to  declare  a 
resulting  trust  in  favor  of  the  plaintiff  of  cer- 
tain real  estate  described  in  her  bill.  The  pre- 
siding justice  who  tried  the  cause  below  en- 
teredTa  decree  that  the  bill  be  dismissed  for  want 
of  equity  in  the  plaintiff,  from  which  decree  an 
appeal  was  taken  to  this  court  To  establish 
a  resulting  trust,  the  proof  should  be  full,  clear, 
and  convincing.  After  a  careful  examination 
and  consideration  of  the  evidence  in  this  case, 
it  is  the  opinion  of  the  court  that  it  is  not  suffi- 
cient to  establish  a  resulting  trust  in  the  plain- 
tiff's favor."     Bill  dismissed. 


STATE  ▼,  BRIDGES.  (Supreme  Judicial 
Court  of  Maine.  Feb.  14,  1911.)  Complaint 
against  the  defendant  in  the  Western  Hancock 
municipal  court  for  violation  of  the  provisions 
of  Priv.  ft  Sp.  Laws  1905,  c.  181,  entitled 
"An  act  to  prohibit  scallop  fishing  in  Blue- 
hill  Bay  from  the  first  day  of  April  to  the 
first  day  of  November  of  each  year.  The  de- 
fendant was  found  guilty  in  municipal  court, 
and  appealed  to  the  Supreme  Judicial  Court, 
where  an  agreed  statement  of  facts  was  filed, 
and  the  case  then  reported  to  the  law  court 
Wiley  O.  Conary,  Co.  Atty.,  for  the  State.  L. 
B.  Dea^y.  for  defendant  Judgment  for  the 
sut*. 


STATE  ▼.  VKIEIL.  (Supreme  Judicial  Court 
of  Maine.  June  8,  1911.)  The  defendant  was 
indicted  for  the  crime  of  murder,  and  on  trial 
the  jury  found  him  guilty  of  murder.  Before 
judgment  he  moved  the  presiding  justice  to 
set  aside  the  verdict,  because  it  was  against 
the  law,  the  evidence,  and  the  weight  of  ev- 
idence. This  motion  was  overruled,  and  the 
defendant  appealed  to  the  law  court,  as  pro- 
vided by  Rev.  St  c.  135,  i  27.  Eugene  A. 
Holmes,  Co.  Atty.,  and  Warren  C.  Philhrook, 
Atty.  Gen.,  for  the  State.  Don  A.  H.  Pow- 
ers, for  defendant  In  relation  to  this  appeal 
the  rescript  says:  "After  a  careful  examination 
and  consideration  of  all  the  evidence,  it  is  the 
unanimous  opinion  of  the  court  that  the  Jury 
was  justified  by  the  evidence  in  returning  a 
verdict  of  guilty  of  murder  against  the  de- 
fendant" After  hearing  the  evidence,  argu- 
ments of  counsel,  and  charge  of  the  presid- 
ing justice,  the  jury  retired  to  consider  the 
case,  and,  after  being  out  for  several  hours, 
returned  into  court  for  additional  instructions. 
After  the  presiding  justice  had  given  a  part  of 
the  instnictions  called  for  by  the  jury,  ne  dis- 
covered that  the  defendant  was  not  present 
Thereupon  he  said :  "Mr.  Sheriff,  it  has  oc- 
curred to  me  I  can't  say  a  word  without  the 
respondent  present  1  shall  have  to  repeat 
what  I  have  said,  and  have  him  sent  for. 
Strike  it  all  out,  Mr.  Reporter.  You  will  have 
to  wait  for  the  respondent  to  be  bronsht  in, 
gentlemen."  After  the  defendant  had  been 
brought  into  court,  and  the  reporter  ordered 
to  strike  out  instructions  already  given,  the 
presiding  justice,  in  the  presence  of  the  de- 
fendant, proceeded  to  give  the  instructions 
called  for  by  the  jury.  The  defendant  then  ex- 
cepted to  the  instructions  given  in  his  absence. 
During  the  entire  proceedings  the  counsel  for 
tile  defendant  was  present  and  offered  no  ob- 
jections. In  relation  to  the  exceptions,  the  re- 
script says:  "The  defendant  also  presented  _• 
bill  of  exceptions:  but,  inasmuch  as  a  majori- 
ty of  the  justices  hearing  the  cause  do  not  c<  n- 
cur  in  sustaining  the  exceptions,  they  are  over- 
ruled." Decision  of  the  piiesiding  justice,  over- 
ruling the  motion  for  a  new  trial,  affirmed.  Ex- 
ceptions overruled.    Judgment  for  the  state. 

"^""^^  (107  Me.  BIT) 

STATE  V.  HEatSE^T.  (Supreme  Judicial 
Court  of  Maine.  F^b.  14,  1911.)  Frank  A. 
Morey,  Co.  Atty.,  for  the  State.  George  G. 
Wing,  for  defendant  The  rescript  states  as 
follows:  "The  defendant  was  indicted  for  viola- 
tion of  Rev.  St  c.  127,  S  1.  A  trial  by  jury  re- 
sulted in  a  verdict  of  guilty,  whereupon  de- 
fendant filed  a  motion  for  a  new  trial,  whicli 
was  denied  by  the  justice  presiding  at  the  trial 
The  papers  before  this  court  Are  an  attested 
copy  of  the  indictment,  an  attested  co|>y  of  a 
bill  of  exceptions,  and  a  printed  record,  Com- 
prising the  evidence  and  the  ch&rge  of  the  pre- 
siding justice.  No  copy  of  the  motion  for  new 
trial  is  found.  The  bill  of  exceptions  alleges  « 
denial  by  the  court  of  the  motion  for  new  trial 
and  excepts  thereto.  For  many  years  prior  to 
the  year  1883,  motions  for  new  tnel  In  criminal 
cases  were  addressed  to  the  presiding  justice, 
whose  decision,  as  at  common  law,  was  final: 
State  T.  Hill,  48  Me.  241 ;  State  v.  Oilman,  70 
Me.  SZd,  333.  In  that  year  an  appeal  from  ttw 
denial  of  a  motion  for  new  trial  by  the  justice 
before  whom  the  motion  is  heard  was  given  to 
reniondent  in  cases  where  conviction  had  been 
had  of  an  offense  punishable  by  imprisonment 
for  life,  and  the  concurrence  of  but  three  Jus- 
tices is  necessary  to  grant  such  motion.  Rev. 
St  a  135.  i  27.  In  1909  section  27  was  amend- 
ed bj  adding  the  following:  "But  in  all  other 
criminal  oases  amounting  to  a  felony,  where 
like  motion  is  filed  and  appeal  taken  to  the  law 
court  Qie  concurrence  of  a  majority  of  the  jus- 
tices shall  be  necessary  to  gttnt  such  motion.' 
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P«1k  Xawb  1900,  e.  184.  It  b  thoa  seen  that, 
wbttever  the  right  of  defendant  to  review  the 
action  of  the  presiding  justice,  it  most  be  sought 
by  appeal;  that  the  case  u  not  propeily  before 
this  court,  and  must  be  disnusMd  from  its 
dodcet  It  mar  be  said  that,  assuming  the  mo- 
tioa  to  have  been  a  general  motion  for  new 
trial,  and  to  be  properly  before  this  court  od  ex- 
ceptions, an  examination  of  the  evidence  and 
the  instructions  to  the  pury  reveals  no  error  in 
the  action  of  the  justice  hearing  the  motion. 
Caae  dismisaed  from  the  law  docket" 


STBfVBNS  et  aL  V.  PAHSONS.  (Supreme 
Judfcial  Court  of  Maine.  Feb.  24,  1911.) 
Action  for  breach  of  covenant  in  a  warranty 
deed.  See  Parsons  v.  Stevens  et  aL,  107  Me. 
65,  78  Atl.  347.  L.  T.  Garleton,  for  plaintiffs. 
Williamson  &  Burleigh,  for  defendant.  The  re- 
script la  as  follows:  In  an  equity  suit  between 
the  same  parties,  a  final  decree  was  made  which 
removes  uie  basis  of  this  action  at  law;  but 
upon  the  suggestion  that  proceedings  may  be 
brought  to  obtain  a  reversal  of  that  decree  and 
a  restoration  of  the  cause  of  action,  this  case 
and  exceptions  are  dismissed  this  docket,  for 
disposition  of  the  case  at  nisi  priua." 


TRBMBLAT  V.  GAROELON  et  aL  (Su- 
preme Judicial  Ourt  of  Maine.  Feb., ,  1911.) 
Action  on  the  case  a^^inst  the  defendants,  phy- 
sicians and  surgeons,  for  alleged  malpractice. 
Verdict  for  defendant  Garcelon,  and  verdict  for 
plaintiff  against  defendant  Ducharme.  Motion 
for  new  trial  by  defendant  Ducharme.  George 
S.  McCarty  and  Newell  &  Skelton,  for  Dlaintiff. 
McGillicuddy  &  Morev,  for  defendant  Gafcelon. 
Merrill  ft  MerriU,  for  defendant  Ducharme. 
Motion  snatained. 

(81  N.  J.  L.  728)  "°°°^™ 

OARDNBB  T.  EASTON  ft  W.  TRACTION 
00.  ((3onrt  of  Errors  and  Appeals  of  New 
Jersey.  June  19,  1911.)  E<rror  to  Supreme 
Court.  Action  by  Olia  Gardner,  as  adminis- 
txatriz  of  the  estate  of  Kenneth  Gardner,  de- 
ceased, against  the  Boston  ft  Washington  Trac- 
tion Cohipany.  The  Supreme  Court  affirmed  a 
judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed.  Smith  &  Brady,  for  plaintiff 
in  error.    WiUiam  H.  Morrow,  tor  defe&dant  in 

•ROA 


PER  CURIAM.  The  Supreme  <3onrt,  on 
writ  of  error,  affirmed  the  judgment  of  the  War- 
ren circuit  court  -  in  an  action  brought  to  ro- 
cover  damages  for  the  death  of  plaintiff'a  in^ 
testate,  due  to  a  collision  caused  as  alleged  by 
the  negligence  of  the  motorman  in  charge  of  a 
trolley  car  of  the  defendant  We  agree  with 
the  Supreme  Court  that  the  qnestionB  of  the 
negligence  of  the  motorman  and  the  contributory 
negligence  of  plaintiff's  intestate  were  properly 
submitted  to  the  jury.  Tlw  judgment  under 
review  should  be  siffirmed. 

(81  N.  J.  L.  731) 

KUTTNBR  T.  CENTRAL  R.  (X).  OF  NEW 
JERSETT.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  May  26,  1911.)  Error  to  Su- 
preme Court  Action  by  Frank  Kuttner,  by 
next  friend,  against  the  Central  Railroad  Com- 
pany of  New  Jersey.  Judgment  for  plaintiff  in 
the  circuit  court  affirmed  by  the  Supreme 
Ourt  (77  Atl.  470),  and  defendant  brings  er- 
ror. Affirmed.  George  M.  Shipman,  George 
Holmes,  and  George  H.  Large,  for  plaintiff  m 
error.  William  C.  Gebhardt  for  defendant  in 
error. 

FE9t  (3URIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  the  Chief 
Justice  in  the  Supreme  Court 

C7t  N.  J.  L.  004) 

LONG  DOCK  CO.  ▼.  STATE  BOARD  OF 
ASSESSORS  et  al.  MORRIS  ft  E.  R.  CO. 
V.  SAMB5.  CENTRAL  R.  R.  OF  NE3W  JER- 
SEY T.  SAME.  (0>urt  of  EJrrora  and  Appeals 
of  New  Jersey.  June  20,  1910.)  Error  to  Su- 
preme Court  Edmund  Wilson,  Atty,.  Gen.,  for 
plaintiffs  in  error.  Collins  ft  (Sorbin,  for  de- 
fendant In  error  Long  Dock  Go.  Eldwards  ft 
Smith,  for  defendant  In  error  Morris  ft  Ej.  R. 
Co.  George  Holmes,  for  defendant  in  error 
Central  R.  C!o.  of  New  Jersey. 

PER  CURIAM.  The  jndgmento  (78  N.  3. 
Law,  44,  73  Atl.  53)  under  review  herein 
should  be  affirmed,  for  the  reasons -expressed  in 
the  opinion  delivered  by  Mr.  Justice  Garrison 
in  the  Supreme  Court  For  affirmance:  The 
CHIEF  JUSTICE,  and  SWAYZE,  TRENCH- 
ARD,  PARKER,  BOGERT,  VROOM,  GRAY, 
DILL,  and  CONGDON,  JJ.  For  reversal:  Hi* 
CHANOffiLIiOB  and  MINTURN,  J. 
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